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Kaihfortli,  The,  Krelly  v.   (Mem.)..  1173 

Kestadcy,  Ex  parte  (201  U.  8.  1) . . . .  633 

Ayer  ft  L.  Tie  Co.  v 1082 

Howard  t 421 

T.  Powers  (201  U.  8.  1) 633 

Union  Refrigerator  Transit  Oo« 

160 


Kentucky  use  of  Boyle  County,  Citi- 
zen's Nat.  Bank  v.  (Mem.) 

Kies,  Atty.  Gen.  ex  rel.,  ▼.  Lowrey 
(199  U.  8.  233) 

Kilfoyle,  Barber  v.  (Mem. ) 

Kirk,  United  States  ▼.  (Mem.) 

Klapmeyer,  Chouteau  v.  (Mem.) 

Kline,  Minnesota  Iron  Co.  v 

Knoll  y.  United  States  (Mem.)  (201 
U.  8.  643) 

Knoxville,  Knoxville  Water  Co.  v 

Knoxville  Water  Co.  v.  Knoxville  ('200 
U.  S.  22) 

Knut,  Nutt  V 

Kokomo  Steel  ft  Wire  Co.  ▼.  Columbia 
Wire  Co.  (Mem.)  (200  U. 
8.  621) 

Kolze  ▼.  Hoadley  (200  U.  S.  76) 

Krelly  y.  The  Kenil worth  (Mem.)  (202 
U.  8.  617) 

Kriete  t.  New  York  ft  H.  R.  Co. 
(Mem.)    (200  U.  8.  615).. 
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La  Compagnie  Gtoerale  Transatlanti- 

que,  Deslions  t.  (Mem.)  .. 
La  Compania  De  Los  Ferrocarriles  v. 

Geigel   (Mem.)    (199  U.  8. 

61$)  

Lacy,  Armour  Packing  Co.  v 

lAdd,  iBtna  Indemnity  Co.  v.  (Mem.) 
Lake  Erie  Provision   Co.  v.   Wessells 

(Mem.)  (200  U.  8.  626).. 
Lake  Shore  ft  M.  C.  R.  Co.,  Interstate 

Commerce    Ck>mmission    v. 

(Mem.)   

Lamar,  General  Fire  Extinguisher  Co. 

V.   (Mem.)    

Lam  Loy  v.    United    States    (Mem.) 

(201  U.  S.  643)    

Lara,  Ortega  v 

Last  Chance  Min.  Co.  v.  Bunker  Hill 

ft  8.  Min.  ft  Concentrating 

Co.  (Mem.T  (200U.  8.  617) 

Lawrence  Bros.  Co.,  Soper  v 

Lawson,  Ex  parte  (Mem.)    (199  U.  8. 

699)  

T.     United     States     Min.    Co. 

(Mem.)  (199U.  8.  605)  .. 

Leeds,  Lockhart  y.  (Mem.)   

Lee  Si  Kum,  United  States  ▼.  (Mem.) 
Lee  Yue  v.  United  States  (Mem.)  (199 

U.  8.  609)   

Lewis,  Re  (Mem.)   (202  U.  8.  614)   .. 

United  States  ex  rel.  Drury  t. 

Lieberman,  New  York  ex  rel.,  y.  Van 

DeCarr  (199  U.  8.552)  .. 

Lincoln,  Be  (202  U.  8.  178)   

y.  United  States  (202  U.  8. 484) 
Liverpool,  B.  ft  R.  P.  Steam  Nav.  Co. 

v.  The  Eagle  Point  (Mem.) 

(201  U.  S.  644)    

Living,  Davis  t.  (Mem.)*  .••••••••• 
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Loekhart  t.  Leeds  (Mem.)  (199  U.  a 
614)  

Loeb,  Wabash  R.  Ck>.  v.  (Mem.)    .... 

Looney  t.  Metropolitan  R.  Co.  (200  U. 
8.  480)    

Los  Angeles,  Devine  v 

Louisiana  v.  Mississippi    (202  U.   8. 


1) 


Louisiana  ft  M.  River  R.  Co.  v.  Markey 

(Mem.)   (200  U.  S.  622)   .. 

Louisville  ft  N.  R.  Co.,  Bitterman  v. 

(Mem.)   

▼.Deer  (200  U.S.  176) 

Lowrey,  Atty.  (Jen.  ex  rel.  Blies  ▼.  .. 

Ludlow  Mfg.  Co.,  Otis  Ck>.  v 

Lugo,  Femandes  V.  (Mem.)    


M. 


McAlister  ▼.  Henkel  (201  U.  8.  90) 
McCalla  v.  Acker  (Mem.)    (200  U.  8. 

613)  

McClellan,  (^pper  River  Min.  Co.  ▼. 

(Mem.)   

V.  Wallace  (201  U.  8.  244)  .... 
McCue,  North  8hore  R.  Co.  v.  (Mem.) 

McCune  v.  Essig  ( 199  U.  8.  382)   

McDermott  v.  Severe  (202  U.  8.  600) 

McDonald,  Chipman  v.  (Mem.)    

Dewey  v 

V.  Dewey  (202  U.  8.  510)    .... 

McDougall,  Gibbs  v.    (Mem.) 

Green  v.   (Mem.)    

Maefarland  v.  Walter  (Mem.)   (202  U. 

8.  621)    

McGregor  Creamery  Asso.,   Tryber  v. 

(Mem.)   

McGuire  v.  Blount  (199  U.  8.  142)  .. 
McHargy.  8taake  (202  U.  8.  150)  .. 
McNair  v.  United  States   (201  U.  8. 

92)   

McNeiU  ▼.  Southern  R.  Co.   (202  U. 

8.  543) 

Southern  R.  Co.  ▼ 

Kah    Quong   Kay,  United    States    v. 

(Mem.)   

Mallet  Land  ft  Cattle  Co.,  Slaughter 

▼.   (Mem.)    

Mandeville,  Mayer  v.   (Mem.)    

Manigault  v.  Springs  (199  U.  8.  473) 
Manwaring,  Drake  ft  8.  Co.  v.  (Mem.) 
Markey,  Louisiana  ft  M.  River  R.  Co. 

▼.  (Mem.) 

Marmo  ▼.  Nicoll   (Mem.)    (199  U.  8. 

610)  

T.  Sommer  (Mem.)    (200  U.  8. 

623)   

Martin,  National  Acei.  Soc  v.  (Mem.) 
▼.  New  Trinidad  Lake  Asphalt 

Co.  (Mem.)  (200  U.  8.6^) 
▼.  l^zas  (200  U.  8.  316)  .... 
Martin- Alexander  Lumber  Co.  v.  Unit- 
ed States  (200  U.  8.  321) 
Mtffim T.  Txoat  flM  U.  8.  212)  .... 
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Maryland    Casualty    Co.,    St.    Louii 

Dressed   Beef   ft   Provision 

C^.  V 

Mason  City  ft  Ft  D.  R.  Co.,  Union  P. 

R.  Co.  V 

Mathew,  Wabash  R.  Co.  v.  (Mem.)  .. 
Mayer  v.  Mandeville  Mem.)    (202  U. 

8.  615)    

Mayes,  Houston  ft  T.  C.  R.  Co.  v.  . . . 
Mead  v.  Portland  (200  U.  S.  148)  .. 
Meinert,  Nederland  L.  Ins.  Co.  v.... 

Mercer,  Valentina  v 

Merchants'  Nat.   Bank  v.   Wehrmann 

(202  U.  S.  295)    

Mertens,  Hiscock  v.  (Mem. )  

Metropolitan    L.  Ins.    Co.  v.    Talbott 

(Mem.)     (202    U.   8.    619) 

Metropolitan  R.   Co.,  Looney  v 

Metropolitan  Street  R.  Co.,  New  York 

ex  rel.,  v.  State  Bd.  of  Tax 

0>mrs.  (199  U.  a  1)    .... 

Michigan,  Congdon  ▼.   (Mem.)    

Gardner  v 

Michigan  C.  R.  Co.  v.  Powers  (201  U. 

S.   245)     

Millatd  V.  Roberts  (202  U.  S.  429)  .. 
Miller,  New  York  ex  rel.  New  York  C. 

ft  H.  R.  R.  Co.  V 

Royal  Ins.  Co.  v 

Milliken  Imprinting  Co.,  United  States 

V 

Miners  ft  M.  Bank  v.  Snyder  (^lem.) 

(200  U.  8.  624)    

Minnesota  Iron  Co.  v.  Kline  (199  U. 

S.  593) 

Minor,  Erie  R.  Co.  v.  (Mem.)  

Mississippi,  Louisiana  v 

Missoula   County,    Montana    Catholic 

Missions  v 

Missouri,  Cantwell  v.  (Mem.)   

V.  Illinois    (200  U.  S.  496)    .. 

v.  Illinois    (202  U.  8.  598)    .. 

Missouri  ex  rel.   Hickman,   Preferred 

Tontine  Mercantile    Co.   v. 

(Mem.)   

Missouri,  K.  ft  T.  R.  Co.,  United  States 

.V.   (Mem.)    

Missouri   River  Power   Co.  v.   Stadler 

(Mem.)  (200  U.  8.621)  .. 
Mitchell,  Big  Six  Development  Co.  v. 

(Mem.)   

T.  United  SUtes   (Mem.)    (199 

U.S.  616) 

Mobile,  Mobile  Transp.  Co.  ▼.  (Mem.) 
Mobile  Transp.  Co.  v.  Mobile  (Mem.) 

(199  U.S.  604)   

Monongahela  River   Consol.    Coal     ft 

Coke  Co.,  Jutte  v.  (Mem.) 
Montana  Catholic  Missions  v.  Missou- 
la County  (200  U.  8.  118) 
Montgomery  County,  Cochran  v.  ... 
MontUla  j  Valdespino  v.  Van  Sydcel 

(Mem.)   (200  U.  8.624)  .. 
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Moore  T.  Dalton  (Mem.)    (200  U.  8. 

619) i 623 

Moifyi  (^ty   Improv.    Ck>.,    Western 

Assur.  Co.  T.    (Mem.) 1174 

Horo  T.  Third  Nat   Bank    (Mem.) 

(201U.  S.  649) 905 

Jlorsmin  t.  WaUace  (201  U.  S.  244)     742 

Mng^  Texas  &  P.  R.  Go.  T. 1011 

MuriAy,  Felts  v 689 

Matoal  Beserve  L.  Ins.  Co.  v.  Birch 

(Mem.)  (200  U.  S.  612) ..  620 
f.  Woodward   (Mem.)    (200  U. 

a623) 625 


N. 


Kiguab  T.  Hitchcock  (202  U.  S.  473)  1113 
N.  ft  IL  Freidman  Co.,  Greenwich  Ins. 

Co.  V.  (Mem.) 624 

Httwoal  Aod.  Soc.  v.  Martin  (Mem.) 

(199  U.  8.  611) 333 

KttiODal  Contracting  Co.,  New  Orleans 

Sewerage  k  Water  Board  v. 

(Mem.) 332 

BttJooal  Enameling  ft  Stamping  Co., 

Ex  parte  (201  U.  S.  166) .  707 
NatioDal     Crerman-American     Bank, 

ShawY.  (Mem.) 328 

Kttkmal  Salt  Co.  t.  Ingraham  (Mem.) 

(201  U.  a  644) 902 

Ked^Iand  L.  Ins.  Co.  v.  Meinert  (199 

U.  8.  171) 139 

KeboB,  Goss  v 489 

T.  United  States  (201  U.  8.  92) .  673 
Snr  Amsterdam  Casualty  Co.  t.  East 

Tennessee       Teleph.       Co. 

(Mem.)  (201  U.  8.  646)..  903 
Smr  Amsterdam  Gas  Co.,  New  York  ez 

rel.,  V.  State    Bd.    of    Tax 

Comrs.   ( 199  U.  8.  53) 85 

New  Mexico  v.  Atchison,  T.  ft  8.  F.  R. 

Co.   (201  U.  8.  41) 661 

Hmr  Hexioo  ez  rel.  Sandoval,  Albright 

T. 346 

Carran,  Gutierrez  v.  (Mem.) . . .  1171 
Nev  Orleans,  De  Vignier  v.  (Mem.) . .  622 
New  Orleans  Sewerage  ft  Water  Board 

T.  National  Contracting  Co. 

(Mem.)  ( 199  U.  8.  609) . .  332 
N«r  Roperra  8.  8.  CJo.,  W.  EL  Niver 

Coal  Co.  T.  (Mem.) 904 

Newton  y.  Choctaw  ft  M.  R.  Co.  (Mem.) 

(202  U.  8.  620) 1174 

New    Trinidad     Lake    Asphalt    Co., 

Martin  t.  (Mem.) 625 

New  York,  St  John  v. 896 

New  York  ez  rcL  New  York  C.  ft  H.  R. 

R.  Co.  T.  Kelsey  (202  U.  8. 

584) 1165 

New  York  C.  ft  H.  R.  R.  Co.  v. 

Miller  (202  U.  8.  584)  ....  1155 
Brooklyn  City  R.  Ck>.  v.  State 

Bd.  of  Tax  Comrs.  (199  U. 

&  48)    79 


New  York  ex  rel.  Central  Crosstown 

R.  Co.  V.  State  Bd.  of  Tax 

Comrs.  ( 199  U.  S.  53) 85 

Coney   Island  ft   B.   R.   Co.  ▼. 

State   Bd.  of   Tax  Comrs. 

(199  U.  S.  53) 85 

Consolidated  Gas  Co.  v.  State 

Bd.  of  Tax  Comrs.  ( 199  U. 

8.  53) 85 

Metropolitan   Street  R.   C3o.   v. 

State  Bd.    of    Tax    Comrs. 

(199  U.  S.  1) 65 

New  Amsterdam  Gas  Co.  t.  State 

Bd.  of  Tax  Comrs.  (199  U.  8. 

53)  85 

Twenty-Third  Street  R.  Co.  t. 

State   Bd.   of   Tax   Comrs. 

(199  U.  S.  53) 85 

Lieberman  v.  Van  De  Carr  ( 199 

U.  S.  552) 305 

New  York  Air  Brake  Co.,  Westing- 
house  V.    (Mem. ) 904 

New  York  ft  C.  Mail  8.  S.  Co.,  United 

States  V 569 

New   York    ft   H.    R.    Co.,   Kriete  t. 

(Mem.) 621 

Niewenhous  v.  (Mem.) 905 

O'Neil  V.  (Mem.) 621 

Scholz  V.  ( Mem. ) 621 

Siegel  V.  (Mem. ) 621 

New  York  C.  ft  H.  R.  R.  (^.,  New  York 

ex  rel.,  v.  Kelsey   (202  U. 

8.  584)    1155 

New  York  ex  rel.,  v.  Miller  (202 

U.S.  584)   1155 

New  York  L.   Ins.   C3o.  v.   English 

(Mem.)  (199  U.  S.  610)...  332 
New  York,  N.  H.  ft  H.  R.  Co.  v.  Inter- 
state Commerce  Commission 

(200  U.  S.  361)    515 

Nicoll,  Marmo  v.  (Mem. ) 332 

Niewenhous  v.  New  York  ft  H.  R.  Co. 

(Mem.)  (201  U.  8.  650)..  905 
Ninety-Nine  Diamonds,  United  States 

V.   (Mem. )    903 

Ninth    Nat.    Bank   v.   Adler    (Mem.) 

(201U.  S.  647) 904 

Nixon  V.  Harris   (Mem.)    (201    U.    8. 

645) 903 

Nome  Beach  Lighterage  ft  Transp.  Co. 

V.     Standard   M.    Ins.    Co. 

(Mem.)  (200  U.  S.  616)..  622 
Norgate  v.   Denver  ft   R.  G.   R.   Co. 

(Mem.)  (202  U.  8.  616) ..  1172 
North   Chicago  City  R.   Co.  v.  Blair 

(201  U.  8.  400) 801 

Northern  Assur.  Co.,  Amadeo  v 722 

Western    Woolen  Mill    Co. 

V.   (Mem.)    831 

Northern  Securities    Co.,    Washington 

V.    (Mem.) 906 

North  Pacific  Coast   R.    Co.   t.    Hall 

(Mem.)    (200  U.  8.  619) ..     62S 
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North  Shore  R.  Co.  t.  MeCne  (Mem.) 

(200  U.  8.  619) 

Korvell,  Christopher  v 

KuttT.  Knut  (200  U.S.  12) 


623 
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O'Brien,  O'Callaghan  v 

O'Callaghan  y.  O'Brien  (109  U.  S.  89) 

O'Conor  v.  Texas  (202  U.  S.  501 ) 

CNeil    V.    New   York    k   H.    R.    Co. 

(Mem.)  (200  U.  S.  615).. 
Oppenheimer,  Great  Western   Natural 

Gas  k  O.  Co.  V.  ( Mem. ) . . . 
Orange  County  Milk    Asso.,    Ironclad 

Mfg.  Co.  V.  ( Mem. ) 

Oregon  v.  Hitchcock  (202  U.  S.  60) . . . 

Ortega  v.  lAra  (202  U.  S.  339) 

Otis  Co.  V.  Ludlow  Mfg.  Co.   (201  U. 

8.  140)    

Owensboro,  Owensboro  Waterworks  Co. 


▼. 


Owensboro  Waterworks  Co.  v.  Owens- 
boro (200  U.S.  38) 

Oxford  &  C.  L.  R.  Co.  v.  Union  Bank 
(Mem.)    (202  U.  S.  618).. 

Ozan  Lumber  Co.  v.  Union  County  Nat. 
Bank  (Mem.)  (202  U.  S. 
623) 


P. 


Pawtucket,  American  Sewage  Disposal 

Co.  V.  (Mem.)    

Pearson  t.  Williams  (202  U.  S.  281) . . 

Peck,  Rogers  v 

Pendleton  v.  Central  R.   Co.    (Mem.) 

(202U.  S.  616)  

Pennsylvania  Co.,  Donovan  v 

Pennsylvania  R.   Co.,  Erie  R.  Co.  v. 

(Mem.) 

People's  Nat.  Bank  v.  Saville  (Mem.) 

(201  U.  8.  641)    

Peoria,  Peoria  Gas  k  Electric  Co.  v . . . 
Peoria  Gas  k  Electric  Co.  v.  Peoria 

(200  U.  8.48)   

Perez  y  Fernandez,  Fernandez  y  Perez 

V 

Perrin,  Howard  v. 

Petri  V.  F.  E.  Creelman   Lumber   Co. 

(199  U.  8.487) 

Philadelphia  ft  R.  R.  Co.    v.    Welch 

(Mem.)  (202U.  S.  616)... 

Pitkin,  Delahanty  t.  (Mem.) 

Piatt,  Hitcl^cock  County  v.  (Mem.).. 
Polyblank,  Kawananakoa  v.  (Mem.) . . 
Pope  V.  Falk  (Mem.)  (201  U.  S.  651) 
Poppleton  V.  Wallace  (201  U.  8.  245) . 

Portland,  Mead  v 

Powers  V.  Detroit,  G.  H.  ft  M.  R.  Co. 

(201U.a643) 

Kentucky  t. • . 

Michigan  C.  R.  Co.  v 
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Preferred  Tontine  Mercantile   Co.   ?, 
Missouri   ex   rel.  Hickman 
(Mem.)    (199  U.  8.613)..    83^ 
Pressed    Steel    Car    Co.    v.    Hansen 

(Mem.)    (199  U.  8.  608)..    33 

Prewitt,  Security  Mut.  L.  Ins.  Co.  v..    54J 

Security  Mut.  L.  Ins.  Co.  v....  101! 

Travelers  InS.  Co.  V 64 

Travelers  Ins.  Co.  v 101 

Provident  Life  ft  T.   Co.;  Thomas  v. 

(Mem.) 62 

Wickham  V.  (Mem.) 62 


Q. 


Quinette,  Bisso  V.  (Mem.)  X 


R. 


Railroad    Co.,    Atlantic    Coast   line, 

Gunter  v 4 

Brookljm   City,    New   York   ez 

rel.,  V.  State    Bd.    of   Tax 

Comrs.  (199  U.  8.  48) 

Central,  Pendleton  V.  (Mem.)..   11 
Central  Croastown,  New  York  ex 

rel.,    V.    State  Bd.  of  Tax 

Comrs.  (190  U.  8.  53) 

Chicago    ft    £.,    v.    Jaooby 

(Mem.)    (199  U.  S.  612)  .     : 
Chicago  ft  £.  I.,  Grand  Trunk 

W.  R.  Co.  V.  (Mem.) \ 

Choctaw    ft    M.,     Newton     ▼. 

(Mem.) 1 

Coney  Island  ft  B.,  New  York 

ex  rel.,  v.  State  Bd.  of  Tax 

Comrs.  (199  U.  8.  63) 

Denver    ft    R.    G.,    Norgate    t. 

(Mem.)   1 

Erie,  v.  Erie  ft  W.  Transp.  Co. 

(Mem.)    (199  U.  8.  607).. 
Erie.   v.    Minor     (Mem.)     (199 

U.S.  613) 

Erie,   v.  Pennsylvania    R.    Co. 

(Mem.)   (202U.  8.  622).,. 
Houston  ft  T.  C,  v.  Mayes  (201 

U.S.  321) 

Kansas  City,  M.  ft  B.,  Wiygul  v. 

( Mem. ) 

Louisiana  ft  M.  River,  v.  Markey 

(Mem.)    (200  U.  8.  622)  .. 
Louisville   ft    N.,    Bitterman  v. 

( Mem. ) 

Louisville  ft  N.,  ▼.  Deer     (200 

U.  8.  176)    

Mason  City  ft  Ft  D.,  Union  P. 

R.  Co.  V 

Metropolitan,  Looney  v 

Michigan  C,  v.  Powers   (201  U. 

8.  245)    

New    York    ft    H.,    Kriete    v. 

(Mem.)   

New  York  ft  H.,  Niewenhous  ▼. 

(Mem.) 


Casks  Repqbted. 


Riilnwd  Co^  New  York  ft  H.,  O'Neil 

y.  (Mem.)    621 

New   York    ft    H.,    Scholz    v. 

(Mem.)    621 

New    York    ft    H.,    Siege!    v. 

(Mem.)   621 

New  York  C.  ft  H.  R.,  New 
York  ex  rel.,  v.  Kelsey 
(202  U.  S.  584)  1165 

New  York  C.  ft  H.  R.,  New  York 
^  ex  rel.,  v.  Miller  (202  U.  S. 
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OoT.  Tkkm, 


York  pnsscd  an  act  amending  the  tax  law 
of  the  state.  N.  Y.  Laws  1899,  chap.  712, 
p.  1589.   The  first  section  reads: 

"Section  1.  Subdivision  3  of  i  2  of  the 
tax  law  is  hereby  amended  to  read  as  fol- 
lows: 

''3.  The  terms  'land/  'real  estate,'  and 
*rcal  property/  as  used  in  this  chapter,  in- 
clude the  land  itself  above  and  under  wa- 
ter, all  Luildiugs  and  other  articles  and 
structures,  substructures  and  superstruc- 
tures, erected  upon,  under,  or  above,  or  af- 
fixed to  the  same;  all  wharves  and  piers, 
including  the  value  of  the  right  to  collect 
wharfage,  cranage,  or  dockage  thereon;  all 
bridges,  all  telegraph  lines,  wires,  poles,  and 
appurtenances;  all  supports  and  indosures 
for  electrical  conductors  and  other  appur- 
tenances upon,  above,  and  under  ground; 
all  surface,  underground,  or  elevated  rail- 
roads, including  the  ixilue  of  all  franchises^ 
rights,  or  permission  to  construct,  main- 
tain, or  operate  the  same  in,  under,  above, 
on,  or  through  streets,  higlHoays,  or  public 
places;  all  railroad  structures,  substruc- 
tures and  superstructures,  tracks  and  the 
iron  thereon;  branches,  switches,  and  other 
fixtures  permitted  or  authorized  to  be 
made,  laid,  or  placed  in,  upon,  above,  or 
under  any  public  or  private  road,  street,  or 
ground;  all  mains,  pipes,  and  tanks  laid  or 
placed  in,  upon,  above,  or  under  any  public 
or  private  street  or  place  for  conducting 
(8] steam,  heat,  water,  oil,  electricity,  *or  any 
property,  substance,  or  product  capable  of 
transportation  or  conveyance  therein  or 
that  is  protected  thereby,  including  the 
value  of  all  franchises,  rights,  authority, 
or  permission  to  construct,  maintain,  or 
operate,  in,  under,  above,  upon,  or  through 
any  streets,  highways,  or  public  places,  any 
mains,  pipes,  tanks,  conduits,  or  unres,  ujith 
their  appurtenances,  for  conducting  water, 
steam,  heat,  Hght,  power,  gas,  oil,  or  other ^ 
substance,  or  electricity  for  telegraphic, 
telephonic,  or  other  purposes;  all  trees  and 
underwood  growing  upon  land,  and  all 
mines,  minerals,  quarries,  and  fossils  in  and 
under  the  same,  except  mines  belonging  to 
the  state.  A  franchise,  right,  authority,  or 
permission  specified  in  this  subdivision 
shdU,  for  the  purpose  of  tcuDation,  be  known 
as  a  'special  franchise.*  A  special  franchise 
ehdU  be  deemed  to  include  the  value  of  the 
tangible  property  of  a  person,  copartner- 
ship, association,  or  corporation  situated  in, 
upon,  under,  or  above  any  street,  highway, 
public  place,  or  public  waters  in  connection 
with  the  special  franchise.  The  tangible 
property  so  included  shaU  be  taxed  as  a 
part  of  the  special  franchise.  No  property 
of  a  municipal  corporation  shall  be  subject 
U  a  special  franchise  tarn,** 

The  portions  in  italics  are  the  aow  mat- 


ter  introduced  by  the  amendment.  Other 
sections  were  added  to  the  tax  law,  of 
which  I  46  is  as  follows: 

"9  46.  Deduction  from  special  franohise^ 
taw  for  local  purposes. — ^If,  whep  the  tax 
assessed  on  any  special  franchise  is  due  and 
payable  under  the  provisions  of  law  appli- 
cable to  the  city,  town,  or  village  in  which 
the  tangible  property  is  located,  it  shall  ap- 
pear that  the  person,  copartnership,  associ- 
ation, or  corporation  affected  has  paid  to 
such  city,  town,  or  village  for  its  exclusive 
use  within  the  next  preceding  year,  under 
any  agreement  therefor,  or  under  any  stat- 
ute ^requiring  the  same,  any  sum  based  upon 
a  percentage  of  gross  earnings,  or  any  other 
income,  or  any  license  fee,  or  any  sum  of 
money  on  account  of  such  special  franchise, 
granted  to  or  possessed  by  such  person,  co- 
partnership, association,  or  corporation, 
which  payment  was  in  the  nature  of  a  tax« 
all  amoimts  so  paid  for  *the  exclusive  U6e^4| 
of  such  city,  town,  or  village,  except  money 
paid  or  expended  for  paving  or  repairing  of 
pavement  of  any  street,  highway,  or  public 
place,  shall  be  deducted  from  any  tax  based 
on  the  assessment  made  by  the  state  board 
of  tax  commissioners  for  city,  town,  or  vil- 
lage purposes,  but  not  otherwise;  and  the 
remainder  shall  be  the  tax  on  such  special 
franchise  payable  for  dty,  town,  or  village 
purposes.  The  chamberlain  or  treasurer  of 
a  city,  the  treasurer  of  a  village,  the  super- 
visor of  a  town,  or  other  officer  to  whom 
any  sum  is  paid  for  which  a  person,  copart- 
nership, association,  or  corporation  is  en- 
titled to  credit  as  provided  in  this  section, 
shall,  not  less  than  five  nor  more  than 
twenty  days  before  a  tax  on  a  special  fran- 
chise is  payable,  make  and  deliver  to  the 
collector  or  receiver  of  taxes  or  other  offi- 
cer authorized  to  receive  taxes  for  such  city, 
town,  or  village,  his  certificate  showing  the 
several  amounts  which  have  been  paid  dur- 
ing the  year  ending  on  the  day  of  the  date 
of  the  certificate.  On  the  receipt  of  such 
certificate  the  collector,  receiver,  or  other 
officer  shall  immediately  credit  on  the  tax 
roll  to  the  person,  copartnership,  associa- 
tion, or  corporation  affected  the  amount 
stated  in  such  certificate,  on  any  tax  levied 
against  any  person,  copartnership,  associ- 
ation, or  corporation  on  an  assessment  of  a 
special  franchise  for  dty,  town,  or  village 
purposes  only,  but  no  credit  shall  be  given 
on  account  of  such  payment  or  certificatf* 
in  any  other  year,  nor  for  a  greater  sum 
than  the  amount  of  the  spedal  franchise 
tax  for  dty,  town,  or  village  purposes,  for 
the  current  year;  and  he  shall  collect  and 
receive  the  balance,  if  any,  of  sudi  tax,  as 
required  by  law/' 

Other  sections  provide  the  machinery  for 
assessment.  This  assessment  was  to  be  made 
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fey  tbe  stat^  board  of  tax  oommissioners, 
ad  one  section  authorized  certiorari  to  re- 
Tiev  their  proceedings. 

I'Biier  this  law  an  assessment  was  made 
of  the  fnnchises  belonging  to  the  plaintiff 
a  error,  i  corporation  created  by  the  con- 
nhdstioii  of  several  corporations,  having 
franchises  for  the  maintenance  and  opera- 
P]tioB  of  street  railroads  in  the  city  *of  New 
York.  A  certiorari  to  review  this  assess- 
■cat  was  finally  decided  by  the  court  of 
tppesU  of  the  state,  which,  on  April  28, 
l»3  (174  N.  Y.  417,  63  L.  R.  A.  884,  67  N. 
K.  69),  sustained  the  assessment,  and  re* 
HBiled  the  case  to  the  special  term  of  the 
npreme  court,  by  which  court  a  final  judg- 
Bcst  was  entered,  June  22,  1903.  There- 
ipoi  this  writ  of  error  was  sued  out.  Plain* 
ttlT  m  error  makes  three  assignments  of 
cttqt: 

'L  Error  in  declining  ta  hold  that  the 
set  <rf  the  legislature  of  the  state  of  New 
York,  approved  May  26th,  1899  (chap.  712, 
lavs  1889),  entitled  'An  Act  to  Amend  the 
Tax  Law  in  Relation  to  the  Taxation  of 
Piblic  Franchises  as  Real  Property,'  in  so 
fv  ts  it  authorizes  the  assessment  imposed 
^  the  state  board  of  tax  commissioners  on 
Hareh  20,  1900,  upon  the  franchises  of  the 
Iphuotiff  in  error]  relator  above  named, 
deprives  said  relator  of  its  property  with- 
•■t  doe  process  of  law,  in  contravention  of 
tW  14th  Amendment  of  the  Constitution 
if  the  United  States. 

1L  Error  in  declining  to  hold  that  said 
kp*l*ii^o  enactment,  in  so  far  as  it  au- 
tkorizn  tiie  said  assessment  denies  to  said 
Riitw  the  equal  protection  of  the  laws,  in 
MtrtTcntion  of  the  14th  Amendment  to 
tW  OoBititution  of  the  United  SUtes. 

*nL  Error  in  declining  to  hold  that  said 
^iilsttre  enactment,  in  so  far  as  it  au- 
ttoriisi  the .  said  assessment,  impairs  the 
iUigatioiis  of  contracts,  in  contravention 
^  I  10,  article  1,  of  the  Constitution  of 
*e  Umted  States." 

^nfx  to  1874  the  legislature  of  New 
Toik  Bade  direct  grants  of  franchises, 
^%  or  privileges  to  use  the  streets  of 
*e  dty  of  New  York.  In  that  year  the  fol- 
Ma^  amendment  to  the  Constitution  was 
^'op^  (Constitution  1846,  as  amended, 
Mt  3,118): 

"IV  legislature  shall  not  pass  a  private 
V  loed  bill  in  any  of  the  following  cases : 


•  •   • 


*t}ruiting  to  any  corporation,  associa- 
^  or  individual  the  right  to  lay  down 
'■ilroad  tracks.    .    .    . 

""Biit  no  law  shall  authorize  the  construc- 

(•jtioB  or  operation  "of  a  street  railroad  ex- 

ttpt  upon  the  condition  that  the  consent  of 

tte  ovBers  of  one  half  in  value  of  the  prop- 1 

^  boonded  on,  and  the  consent  also  of 


the  local  authorities  having  the  control  of, 
that  portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  construct  or  oper- 
ate such  railroad,  be  first  obtained,  or,  in 
case  the  consent  of  such  property  owners 
cannot  be  obtained,  the  general  term  of  the 
supreme  court,  in  the  district  in  which  it  is 
proposed  to  be  constructed,  may,  upon  ap- 
plication, appoint  three  commissioners,  who 
shall  determine,  after  a  hearing  of  all  par- 
ties interested,  whether  such  railroad  ought 
to  be  constructed  or  operated,  and  their  de- 
termination, confirmed  by  the  court,  may 
be  taken  in  lieu  of  the  consent  of  the  prop- 
erty owners." 

In  1884  an  act  was  passed  (Laws  1884, 
chap.  252,  p.  309)  giving  to  the  local  au- 
thorities power  to  grant  franchises  for 
street  railroads.    This  act  provided: 

"Sec.  7.  The  local  authorities  of  any  in- 
corporated city  or  village  to  whom  appli- 
cation, under  the  provisions  of  this  act, 
may  be  made  for  consent  to  the  oonstruo- 
tion,  maintenance,  use,  operation,  or  exten- 
sion of  a  street  surface  railroad  upon  any 
street,  road,  avenue,  or  highway,  may,  at 
their  option,  provide  for  the  sale  of  and  sell 
at  public  auction  the  franchise,  subject  to 
all  the  provisions  of  this  act,  to  so  con- 
struct, maintain,  use,  operate,  or  exteiid 
such   street   surface  railway.    .    .    . 

"Sec.  8.  Every  corporation  incorporated 
under,  or  constructing  or  operating  a  rail- 
road  constructed   or   extended   under,   the 
provisions  of  this  act»  within  the  cities  of 
the  state  having  a  population  of  two  hun- 
dred and  fifty  thousand  or  more,  as  afore- 
said,  shall,   for  and  during  the  first  five 
years  after  the  commencement  of  the  oper- 
ation of  any  portion  of  its  railroad,  annual- 
ly, on  the  Ist  day  of  November,  pay  into 
the   treasury  of   said   respective   cities   in 
which  its  road  is  located  to  the  credit  of 
the  sinking  fund  thereof,  8  per  cent  of  its 
gross  receipts  for  and  during  the  year  end- 
ing the  next  preceding  80th  day  of  Sep- 
tember, and  after  the  expiration  of  *said  five  [7] 
years  make  a  like  annual  payment  into  the 
treasury  of  said  respective  cities  for  the 
credit  of  said  sinking  funds,  of  5  per  cent 
instead  of  3  per  cent  of  said  gross  receipts: 
Presided,  however,  That  every  corporation 
now  existing  and  operating  a  street-surface 
railroad  which  shfldl  extend  its  tracks  or 
construct  branches  therefrom,  and  operate 
such  extensions  or  branches  under  the  pro- 
visions of  this  act,  or  the  corporation  oper- 
ating such  branches  or  extensions,  shall  pay 
such   percentages   as   aforesaid   only   upon 
such  portions  of  its  gross  receipts  as  shall 
bear  the  same  proportion  to  the  whole  value 
thereof  as  the  length  of  such  extension  and 
branches  shall  bear  to  the  entire  length  of 
its  tracks.* 
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**Sec.  4.  The  oonsent  of  the  local  authori- 
ties shall,  in  all  cases,  be  applied  for  in 
writiDg,  and  when  granted  shall  be  upon 
the  express  condition  that  the  provisions  of 
this  act  pertinent  thereto  shall  be  complied 
with,  ond  shall  be  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  said 
railroad  is  located." 

In  1886  an  act  amending  a  prior  act  of 
the  same  year  was  passed  (Laws  1886, 
chap.  642,  p.  010),  which  contained  the  fol- 
lowing terms: 

•*Sec.  1.  The  local  authorities  of  any  in- 
corporated city  or  village,  to  whom  appli- 
cation may  be  made  for  consent  to  the  con- 
struction, maintenance,  use,  operation,  or 
extension  of  a  stieet  railroad,  or  a  railroad 
or  railway  for  the  transportation  of  passen- 
gers, mails,  or  freight,  over,  upon,  under,  or 
through  any  of  the  streets,  roads,  avenues, 
parks,  or  public  places  in  such  city  or  vil- 
lage, must  provide,  as  a  condition  of  the 
said  consent  to  the  use  of  said  street,  road, 
avenue,  park,  or  public  place,  that  the 
riglit,  franchise,  and  privilege  of  using  the 
said  street,  road,  avenue,  park,  or  public 
place  shall  be  sold  at  public  auction  to  the 
bidder  who  will  agree  to  give  the  largest 
percentage  per  annum  of  the  gross  receipts 
of  said  company  or  corporation,  with  ade- 
quate security,  as  hereinafter  provided,  for 
the  fulfilment  of  said  agreement,  and  tor 
the  commencement  and  completion  of  such 
[8]  road  according  to  the  *plan  or  plans,  and  on 
the  route  or  routes,  fixed  for  its  construc- 
tion, within  the  time  or  times  hereinafter 
designated  and  prescribed  therefor;  but  this 
agreement  shall  not  release  any  such  road 
from  the  percentages  required  to  be  paid 
by  chapter  252  of  the  Laws  of  1884.  The 
legislature  expressly  reserves  the  right  to 
regulate  and  reduce  the  rate  of  fare  on  such 
railroad  or  railway.     .     .     . 

**And  in  the  event  of  the  failure  or  re- 
fusal of  tlie  party  or  corporation  operating 
or  using  the  railroad  to  be  constructed  as 
aforesaid,  to  pay  the  rental  or  percentage 
of  gross  earnings  agreed  upon,  then,  upon 
notice  to  the  said  party  or  corporation, — of 
not  less  than  sixty  days, — the  said  consent 
and  right  to  operate  such  railroad  may  be 
declared  forfeited,  and  the  same  may  be  re- 
sold to  the  highest  bidder  in  the  manner 
above  provided.'* 

The  special  acts  passed  before  the  amend- 
ment of  1874,  which  are  claimed  to  consti- 
tute contracts,  the  obligations  of  which  are 
impaired  by  this  tax  legislation,  are  found, 
first,  in  chap.  625  of  the  Laws  of  1868, 
which  granted  to  certain  persons  the  right 
to  construct,  maintain,  and  operate  and  use 
a  street  railroad,  with  a  provision  that  "the 
said  persons,  or  their  assigns,  shall  pay  to 
the  sinking  fund  commissioners  of  the  city 
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of  New  York  the  sum  of  $1,000  per  annum, 
to  be  applied  by  them  in  the  same  manner 
as  moneys  received  on  account  of  rentals 
and  leases;"  second,  in  chap.  10  of  the  Laws 
of  1871,  which,  granting  the  privilege  of  oe- 
cupying  certain  streets  with  street  railroad 
tracks,  provided  that  the  company  should 
'*make  compensation  to  the  mayor,  alder- 
men, and  commonalty  of  said  city  of  New 
York  for  the  value  of  the  rights  and  privi- 
leges herein  g^'^i'^^  <»'  authorized,'*  and 
also  prescribed  the  mode  of  ascertaining 
that  compensation  by  three  commissioners, 
whose  decision  should  be  final  and  conclu- 
sive as  to  the  company  and  the  mayor,  al- 
dermen, and  commonalty  of  said  city,  add- 
ing "the  amount  so  fixed  and  detcr^ninud 
shall  *be  paid  to  the  commissioners  of  the[0] 
sinking  fund  of  said  city,  by  the  said  com- 
pany, within  thirty  days  after  the  same  k)e- 
comes  payable^  according  to  the  decision 
aforesaid,  and  applied  to  the  reduction  of 
the  debt  of  said  city;"  third,  in  chap.  508 
of  the  Laws  of  1874,  which  granted  the 
right  to  "construct,  operate,  maintain,  and 
use  railways"  in  certain  streets  in  the  city 
of  New  York,  and  provided  that  "the  said 
persons,  or  their  assigns,  shall  annually, 
on  the  first  day  of  November,  pay  into  the 
treasury  of  the  city  of  New  York  1  per  cent 
of  the  gross  receipts  of  the  road  herein  pro- 
vided for,  the  amount  of  which  gross  re- 
ceipts shall  be  determined  by  the  sworn 
statement  of  the  president  and  treasurer  of 
said  railway,  but  subject  to  the  inspection 
of  its  books  by  the  comptroller  of  the  city 
of  New  York." 

Subsequent  to  the  law  of  1884,  above  re- 
ferred to,  fifteen  other  franchises  now  be- 
longing to  the  relator  were  granted  by  the 
common  council  of  the  city  of  New  York. 
Most  of  them  provided  for  annual  payment 
to  the  city  of  New  York  of  either  a  fixed 
amount  or  a  fixed  percentage,  varying  from 
2  to  8  per  cent  of  the  gross  earnings. 

Jfr.  William  D.  Guthrie  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error: 

There  is  now  presented  to  the  court  for 
interpretation  a  long  series  of  contracts  en- 
tered into  by  the  city  of  New  York  with  the 
plaintiffs  in  error  or  their  predecessors,  un- 
der direct  authority  of  the  legislature,  whidi 
specifically  fix  the  amount  to  be  annually 
paid  for  the  special  franchises  now  sought 
to  be  further  taxed,  and  which  contracts 
have  been  fully  performed  by  the  railway 
companies.  Under  the  settled  law  of  the 
state,  these  contracts  constitute  irrevocable 
ngreements,  which  the  legislature  itself  can- 
not annul,  eveu  under  the  reserved  power 
to  alter  or  amend  charters. 

People  V.  O'Brieny  111  N.  Y.  1,  2  L.  R.  A. 
255,  7  Am.  St.  Rep.  084,  18  N.  E.  692. 
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And  it  has  also  long  been  the  settled  law 
•f  the  state,  in  the  light  of  which  the  agree- 
Bats  dearly  were  made,  that  an  ordinance 
telj  accepted  constitutes  a  contract,  and 
that,  if  it  provides  for  a  fixed  tax,  such  as 
t  license  fee,  the  amount  thereof  cannot 
be  isereased  bj  the  city  without  impeiiring 
the  obligation  of  the  contract,  although  the 
ordisaiice  may  not  have  stipulated  that  the 
particular  tax  provided  for  should  not  be 


Sen:  York  v.  Second  Ave,  R,  Co,  32  N.  Y. 
261:  .Yew  York  v.  Third  Ave.  R.  Co,  33  N. 

Tbese  two  eases  established  the  doctrine 
ii  New  York  that  a  city  could  not  exact  ad- 
<itio8al  compensation  or  payments  by  subse- 
^^t  ordinance  beyond  what  was  reserved 
ar  stipulated  for  at  the  time,  without  vio- 
lation the  contract  rights  of  the  grantee  of 
a  fraacfaiae;  and  in  this  respect  the  cases 
kiTe  not  been  overruled  in  that  state,  and 
hst  been  frequently  cited  in  other  jurisdic- 


i^Um  V.  Mobile,  49  Ala.  362,  20  Am.  Rep. 
283;  Lot  Angeles  v.  Los  Angeles  City  Water 
0D.61CaL65. 

If  the  legislature  had  itself  granted  the 
fniehise  by  a  statute  providing  that  the 
gnat  was  upon  condition  that  the  grantee 
^onld  pay  a  fixed  amount  per  annum  or  a 
tnd  percentage  in  consideration  of  the 
gnat,  and  had  required  the  express  accept- 
nce  by  the  grantee  of  such  terms  and  con- 
itioos,  no  one  for  a  moment  would  think 
4  nggestang  that  the  statute  did  not  evi- 
4aee  and  constitute  a  valid  and  binding 
natnct  as  between  the  grantee  and  the 
ttate,  or  that  the  contract  was  not  pro- 
Mcd  against  impairment,  by  the  Constitu- 
tioB  of  the  United  States. 

Ingdon  ¥.  New  York,  J)3  N.  Y.  129. 

It  is,  of  eourse,  elementary  that  what  is 
■plied  is  as  much  a  part  of  a  contract  or 
^i^ite  as  what  ia  expressed ;  and  therefore 
ttat  whatever  by  correct  legal  reasoning  is 
Urij  contemplated  by  the  parties,  and  fair- 
ly within  the  obligation  assumed  on  the  one 
■de  or  the  oUier,  is  as  binding  and  effectual 
is  if  stated  in  express  language. 

Vniicd  States  v.  Babbit,  1  Black,  55,  61, 
17  L  el  94;  Jones  y.  Kent,  80  N.  Y.  585. 

Iideed,  it  is  a  cardinal  rule,  in  drafting 
coBtracta  and  statutes,  not  to  express  what 
ii  implied  in  law.  Expressio  eorum  qtue 
•*»<€  insmit  nihil  operatur, 

Sroom,  Legal  Maxims,  8th  Am.  ed.  p.  669. 

Qe  expression  of  what  is  implied  in  law 
ii  denominated  by    Lord    Bacon    clausula 

See  also  2  Parsons,  Contr.  9th  ed.  *614. 

"Rie  general  rule  undoubtedly  is  that  con- 
^'^cts  with  states  or  municipalities  are  so 
^  be  eoutmed  that  an  exemption  from  f u- 

Mir.  g. 


ture  taxation  or  regulation  of  rates  is  not 
to  be  implied  unless  in  reason  necessary  to 
give  effect  to  the  agreement,  or,  as  it  has 
been  authoritatively  stated,  "imless  within 
the  express  letter  or  the  necessary  scope  of 
the  exempting  clause." 

Ford  V.  Delta  d  P,  Land  Co.  164  U.  8. 
662,  066,  41  L.  ed.  590,  592.  17  Sup.  Ct.  Rep. 
230. 

But  if  a  contract  specifically  provides  for 
a  fixed  tax  or  rate,  is  it  not  implied  in  law 
that  such  express  stipulation  is  exclusive 
and  covers  the  present  and  future  as  fully 
as  if  the  contract  expressly  so  recited  ?  Has 
it  ever  been  seriously  intimated  that,  where 
a  particular  tax  has  been  the  subject-matter 
of  a  valid  contract  fixing  it,  such  tax  could 
be  increased  without  impairing  the  con- 
tract? Has  it  ever  been  held  that,  where  a 
charter  provides  for  the  right  to  collect  an 
agreed  and  fixed  amount  of  toll  or  rate,  the 
legislature  or  city  could  modify  that  pro- 
vision at  will,  and  change  the  toll  or  rate? 

The  rule  as  to  strict  construction  of  char- 
ters arose  in  connection  with  grants,  which 
were  donations  '^flowing  from  the  bounty  of 
the  Crown."  But  when  the  grant  is  upon 
valuable  consideration,  imposing  pecuniary 
and  other  obligations  upon  the  grantee,  to 
which  he  is  bound  by  a  valid  contract,  good 
sense  and  justice  require  that  the  grant 
should  be  construed  according  to  the  rules 
of  l^al  reasoning  which  govern  all  con- 
tracts, and  which  the  experience  and  wisdom 
of  generations  have  shown  to  be  just  as  be- 
tween man  and  man. 

Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420,  597,  611,  9  L.  ed.  773,  844,  849, 
dissenting  opinion;  Hyman  v.  Read,  13  Cal. 
444 ;  Richmond,  F,  do  P.  R.  Co.  v.  Jjouisa  R. 
Co,  13  How.  71,  86,  14  L.  ed.  55,  62;  Thomp- 
son V.  People,  23  Wend.  537;  Langdon  v. 
New  York,  93  N.  Y.  129;  Huidekoper  v. 
Douglass,  3  Cranch,  1,  70,  71,  2  L.  ed.  347, 
369;  Dai?t«  v.  Cray,  16  Wall.  203,  232,  21 
L.  ed.  447,  457. 

The  mere  fact  that  the  original  statute  or 
contract  does  not  call  a  fixed  annual  pay- 
ment or  exaction  a  tax  can  make  no  dif- 
ference. The  substance,  and  not  the  nomen- 
clature, determines  the  legal  nature  of  the 
payment  to  be  made.  If  the  statute  in  the 
present  case  had  called  the  obligation  a  tax, 
it  would  not  have  constituted  it  such  had  its 
nature  been  otherwise.  The  name,  in  a 
word,  is  wholly  immaterial. 

People  ex  rel.  Western  U,  Teleg.  Co,  v. 
Dolan,  126  N.  Y.  166,  12  L.  R.  A.  261,  27 
N.  £.  269. 

Nor  does  the  fact  that  a  specific  sum  or 
percentage  is  payable  into  the  sinking  fund 
of  a  city  change  its  nature  as  a  tax. 

Pacific  R.  Co,  V.  Maguire,  20  Wall.  36,  44, 
22  L.  ed.  282,  286. 
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There  can  be  no  reasonable  doubt  that, 
arcording  to  common  understanding,  an  an- 
nual sum  paid  or  exacted  for  a  franchise, 
right,  or  privilege,  such  as  the  right  to  use 
the  streets  of  a  city  or  the  highways  of  a 
town,  is  essentially  a  tax,  and  that'  this  is 
particularly  true  in  the  state  of  New  York. 

Heertoagen  v.  Croaatoum  Street  R.  Co. 
179  N.  Y.  99,  71  N.  E.  729,  90  App.  Div.  276, 
86  N.  Y.  Supp.  218.  See  also  State  ex  rel 
Wyatt  V.  Aahhrook,  154  Mo.  375,  48  L.  R. 
A.  265,  77  Am.  St.  Rep.  766,  55  S.  W.  627. 

The  primary  definition  of  a  "toll"  by 
Webster  is: — "A  tax  paid  for  some  liberty 
or  privilege,  particularly  for  the  privilege  of 
passing  over  a  bridge  or  on  a  highway,  or 
for  that  of  vending  goods  iA  a  fair,  market, 
or  the  like." 

This  definition  was  quoted  with  approval 
by  the  New  York  court  of  appeals  in  the 
case  of  Pennaylvania  Coal  Co.  v.  Delatoare 
d  H,  Canal  Co,  3  Abb.  App.  Dec.  470. 

So  also  in  the  Century  Dictionary  the  pri- 
mary meaning  of  "toll"  is  stated  as  "a  tax 
paid,  or  duty  imposed,  for  some  use  or  priv- 
ilege or  other  reasonable  consideration." 

See  also  Cooley,  Taxn.  3d  ed.  pp.  110, 
111;  Cooley,  Const.  Lim.  7th  ed.  p.  713. 

The  payment  imposed  upon  corporations, 
of  a  fixed  annual  percentage  on  their  gross 
or  net  receipts  or  earnings,  for  the  privilege 
of  exercising  franchises,  is  essentially  a  tax. 

Maine  v.  Grand  Trunk  R,  Co,  142  U.  S. 
217,  227,  35  L.  ed.  994,  995,  3  Inters.  Com. 
Rep.  807,  12  Sup.  Ct.  Rep.  121,  163;  Union 
Bank  v.  State,  9  Yerg.  490;  ,Atty,  Oen.  v. 
Bank  of  Charlotte,  67  N.  C.  (4  Jones,  Eq.) 
287. 

The  word  "rental"  appears  for  the  first 
time  in  N.  Y.  Laws  1886,  chap.  642,  and  is 
then  used  in  the  phrase,  "rental  or  per- 
centage of  gross  earnings  agreed  upon."  Al- 
though, taken  by  itself,  this  phrase  might 
indicate  that  the  legislature  was  expressing 
alternative  and  equivalent  senses  of  the 
same  thing,  nevertheless,  the  different  terms 
undoubtedly  referred  to  different  things,  in 
view  of  the  fact  that  they  had  been  treated 
as  such  in  all  the  legislation,  and  are  still 
treated  as  distinct  and  separate.  "Or"'  in 
such  a  case  frequently  means  "and." 

United  Statea  v.  Fiak,  3  Wall.  445,  447, 
18  L.  ed.  243,  244;  People  ex  rel.  Municipal 
Oaa  Co.  ▼.  Rice,  138  N.  Y.  151,  33  N.  E.  846. 

The  contemporaneous  and  subsequent 
practical  interpretation  by  the  executive  de- 
partment of  the  state,  from  Governor  Cleve- 
land in  1884  to  Governor  Roosevelt  in  1899, 
by  the  legislature  itself  in  the  present  stat- 
ute, and  by  the  highest  court  of  the  state  in 
the  Heerwagen  Caae,  179  N.  Y.  99,  71  N.  E. 
729,  most  persuasively  shows  that  it  was  the 
intent  of  the  legislature  to  provide  a  tax, 
ami  nothing  else,  and  that  the  payments  are 
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in  fact  existing  taxes,  as  Governors  Cleve- 
land and  Roosevelt  called  them,  or  "in  the 
nature  of  a  tax,"  as  the  legislature  itself 
denominated  them. 

As  to  the  force  of  the  legislative  character- 
ization of  such  payments  as  "in  the  nature 
of  a  tax"  see — 

Aleofander  v.  Aleso<indria,  6  Cranch,  1,  8, 
3  L.  ed.  19,  21 ;  United  Statea  y.  Freeman, 
3  How.  556,  564,  11  L.  ed.  724,  727;  Stock- 
dale  V.  Atlantic  Ina,  Co.  20  Wall.  323,  331, 
22  L.  ed.  348,  351 ;  Cope  t.  Cope,  137  U.  S. 
682,  688,  34  L.  ed.  832,  834,  11  Sup.  Ct  Rep. 
222 ;  People  ex  rel.  Buckley  v.  Benton,  29  NT. 
y.  534 ;  Smith  v.  PeopU,  41  N.  Y.  330 ;  Peo- 
pie  ex  rel.  Weatcheater  F.  Ina.  Co,  v.  Dave^" 
port,  91  N.  Y.  574. 

The  contemporaneous,  practical  interpre- 
tation by  (Governor  Cleveland  in  1884,  in  the 
light  of  which  the  contracts  were  made,  sup- 
plemented, as  it  is,  by  the  declarations  of 
Governor  Roosevelt  in  1899,  is  likewise  en- 
titled to  almost  the  force  of  law. 

Citizena*  Bank  v.  Parker,  192  U.  S.  73,  81, 
48  L.  ed.  346,  354,  24  Sup.  Ct  Rep.  181; 
Potter  V.  Hall,  189  U.  S.  292,  298,  300,  47 
L.  ed.  817,  820,  821,  23  Sup.  Ct  Rep.  545; 
Southern  P.  R.  Co.  v.  BeU,  183  U.  S.  676, 
682,  685,  46  L.  ed.  383,  387,  388,  22  Sup.  Ct 
Rep.  232;  Hewitt  v.  SohulUs,  180  U.  S.  139, 
156,  157,  45  L.  ed.  463,  472,  21  Sup.  Ct  Rep. 
309;  United  Statea  v.  Pugh,  99  U.  S.  266, 
269,  25  L.  ed.  322,  323.  See  also  Eaaton  ▼. 
Pickeragill,  55  N.  Y.  310;  People  fix  rel.  Wil- 
liams V.  Dayton,  55  N.  Y.  367;  Pouter  ▼. 
Athena,  99  N.  Y.  592,  2  N.  E.  609 ;  Be  Wash- 
ington Street  Aaylum  R.  Co,  115  N.  Y.  442, 
22  N.  E.  356;  Jenninga  v.  Van  Sohaick,  108 
N.  Y.  530,  2  Am.  St  Rep.  459,  15  N.  E.  424; 
Bahhage  v.  Powera,  130  N.  Y.  281,  14  L.  R. 
A.  398,  29  N.  E.  132;  Lewis's  Sutherland 
Stat  Constr.  §  474. 

llie  true  inquiry  in  all  such  cases  as  those 
at  bar  is  whether  the  language  used  would 
justify  the  opinion  that  the  power  of  taxa- 
tion was  in  the  view  of  either  of  the  parties, 
and  that  an  exemption  of  it  was  intended, 
though  not  expressed. 

New  Jeraey  v.  Yard,  95  U.  S.  104,  116, 
116,  24  L.  ed.  352,  354,  356;  Providence 
Bank  v.  BiUinga,  4  Pet  514,  660,  7  L.  ed. 
939,  955. 

A  franchise  from  the  legislature  cannot 
subsequently  be  taxed  if  a  price  has  been 
paid  for  it,  which  the  legislature  has  ac- 
cepted. 

Cordon  v.  Appeal  Tax  Court,  3  How.  133, 
11  L.  ed.  529. 

Although  this  case  has  been  distinguished 
and  limited,  it  has  never  been  criticized 
upon  the  points  now  involved. 

Weat  River  Bridge  Co.  v.  Dix,  6  How.  607, 
542,  12  L.  ed.  535,  549;  PUmtera*  Bank  ▼. 
Sharp,  6  How.  301,  332,  12  L.  ed.  447,  460; 

199  V.  8. 


IM.  New  Tobk  ex  r$l,  Mbtbopolitan  Strbbt  R.  Co.  ▼.  State  Bd.  of  Tax  Combs. 


CimL!ni.d  7.  Co.  t.  Deholt,  16  How.  416, 
121,  14  L.  ed.  997,  1002;  Home  of  the 
Fne»dUu  ▼.  Rouee,  8  Wall.  430,  438,  19  L. 
€d.  495,  498;  East  Saginaw  Salt  Mfg.  Co,  ▼. 
Eut  SaginaAD,  13  Wall.  373,  376,  20  L.  ed. 
«11,  613;  Erie  R,  Co.  v.  Pennsylvania,  21 
WiH  492,  498,  22  L.  ed.  595,  598 ;  New  Or- 
kmi  Qasligkt  Co.  v.  Louisiana  Lijght  d  H. 
f.  Mff.  Co.  115  U.  8.  650,  664,  665,  29  L.  ed. 
lie,  521,  522,  6  Sup.  Ct.  Rep.  252 ;  Freeport 
Weter  Co.  ▼.  Freeport,  180  U.  S.  587,  608, 
45  L  ed.  679,  692,  21  Sup.  Ct.  Rep.  493, 
£«entiiig  opinion ;  Shelby  County  v.  Union 
i  Planters'  Bank,  161  U.  S.  149,  159,  40  L. 
cd.  650,  655,  16  Sup.  Ct.  Rep.  558;  Pearsdll 
T.  Great  Northern  R,  Co.  161  U.  S.  646, 
Itt,  40  L.  ed.  838,  843,  16  Sup.  Ct.  Rep. 
705:  Citieens'  Bank  ▼.  Parker,  192  U.  S. 
n,  90,  48  L.  ed.  346,  358,  24  Sup.  Ct.  Rep. 
181.  dissenting  opinion ;  Grand  Lodge,  F,  d 
L  M.  T.  .Yeil>  Orleans,  166  U.  S.  143,  146, 
41 L  ed.  951,  952,  17  Sup.  Ct.  Rep.  523. 

Where  a  fixed  and  specific  tax  has  been 
•tipolated  for  and  agreed  upon,  that  particu- 
Iv  tax  may  not  be  increased  by  subsequent 
kjpiliticn,  although  such  particular  tax 
4oes  not  prevent   the   imposition   of  other 


Union  Bank  v.  State,  9  Yerg.  490.  See 
tbo  Atty.  Oen,  v.  Bank  of  Charlotte,  57  N. 
C  (4  Jones,  Eq.)  287 ;  New  Orleans  v.  South- 
91  Benk^  11  La.  Ann.  41 ;  State  v.  Southern 
Bnk,  23  La.  Ann.  271;  New  Orleans  v. 
ftople'i  BafUc,  32  La.  Ann.  82;  Penrose 
▼  Chaffrai<g,  106  La.  250,  30  So.  718;  De- 
tnit  Cititens*  Street  R.  Co.  v.  Detroit,  125 
Mich,  673,  84  Am.  St  Rep.  589,  85  N.  W.  96, 
M  N.  W.  809 ;  Los  Angeles  v.  Los  Angeles 
Ciry  Water  Co.  61  Cal.  65,  177  U.  S.  558, 
5T7,  578,  44  L.  ed.  886,  895,  20  Sup.  Ct.  Rep. 
736:  8t.  Louis  ▼.  Western  U.  Teleg.  Co.  63 
W  68 ;  Los  Angeles  v.  Southern  P.  R.  Co. 
•7  Ctl.  433,  7  Pac  819 ;  Sebastian  v.  Cov- 
*<f<o»  d  C.  Bridge  Co.  21  Ohio  St.  451 ; 
Cotingion  dt  C.  Bridge  Co.  v.  Mayer,  31  Ohio 
St  317. 

The  dosest  analogy  exists  between  the  two 
Kwennnental  powers  or  functions  of  taxa- 
tioQ  tnd  regulation  of  rates  and  tolls.  The 
nuoning  and  rules  of  construction  and  the 
pnaetples  of  law  and  public  policy  which 
i^ooM  be  applied  have  been  declared  to  be 
the  same.  In  both  cases  nothing  is  to  be 
pnsmDed  in  limitation  or  restriction  of  leg- 
iditire  power,  except  what  is  expressed  or 
iBplied. 

itetMaus  County  ▼.  San  Joaquin  d  K. 
ftiver  Carnal  d  Irrig.  Co.  192  U.  S.  201,  211, 
48  L  ed.  406,  412,  24  Sup.  Ct.  Rep.  241; 
Cuvinqton  d  L.  Tump.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  587,  41  L.  ed.  560,  563, 
17  Sup.  Ct  Rep.  198;  Stone  v.  Farmers* 
UandT.  Co.  116  U.  S.  307,  325,  29  L.  ed. 
636,  64 J,  6  Sup.  Ct  Rep.  334,  388,  1191; 
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Charles  River  Bridge  ▼.  Warren  Bridge,  11 
Pet.  420,  548,  9  L.  ed.  773,  824. 

But  in  both  cases  the  elementary  rule  of 
legal  reasoning,  that  what  is  implied  is  as 
much  a  part  of  a  contract  or  statute  as  what 
is  actually  expressed,  has  never  been  disre- 
garded. 

Wilson  County  v.  Third  Nat.  Bank,  103 
U.  S.  770,  778,  26  L.  ed.  488,  491;  Wood 
County  Y.  Laokawana  Iron  d  Coal  Co.  93  U. 
S.  619,  624,  23  L.  ed.  989,  991;  First  NaU 
Bank  v.  Qraham,  100  U.  S.  699,  703,  25  L. 
ed.  750,  752;  Pine  Grove  Twp,  ▼.  Taloott,  19 
Wall.  666,  676,  22  L.  ed.  227,  233;  Western 
U.  Teleg.  Co.  ▼.  Eyser,  19  Wall.  419,  427,  22 
L.  ed.  43,  44;  Davis  v.  Gray,  16  Wall.  203, 
223,  21  L.  ed.  447,  454;  Lynde  v.  Winnebago 
County,  16  Wall.  6,  13,  21  L.  ed.  272,  274; 
United  States  ▼.  Hodson,  10  Wall.  395,  406, 
19  L.  ed.  937,  939;  Buts  v.  Muscatine 
(United  States  ex  rel.  Butz  v.  Musoatine)  8 
Wall.  576,  581,  19  L.  ed.  490,  493;  Croxall 
V.  Shererd  (Doe  ew  dem.  Croxall  v.  Sher- 
rerd)  5  Wall.  268,  283,  18  L.  ed.  572,  578; 
United  States  v.  Babbit,  1  Black,  55,  61,  17 
L.  ed.  94,  96 ;  Rogers  v.  Kneeland,  10  Wend. 
219. 

Thus  it  is  settled  by  the  adjudications  of 
this  court  that  a  grant  of  power  to  a  cor- 
poration to  fix  or  collect  tolls  or  rates  does 
not  of  itself  imply  any  exclusion  of  the 
power  of  the  legislature  thereafter  to  declare 
what  shall  be  prima  facie  reasonable  com- 
pensation for  the  services  to  be  rendered; 
but  it  has  never  been  intimated  by  this 
court  that,  where  the  charter  of  a  corpora- 
tion, or  the  agreement  between  a  corpora- 
tion and  the  state  or  a  municipality,  has  ex- 
pressly provided  for  a  fixed  rate  of  toll  or 
charge,  such  rate  could  be  varied  by  the  leg- 
islature or  municipality  without  impairing 
the  obligation  of  the  contract. 

See  Reagan  v.  Farmers*  Loan  d  T.  Co. 
154  U.  8.  362,  393,  38  L.  ed.  1014,  1022,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047;  Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  8.  368,  46  L.  ed.  592,  22  Sup.  Ct 
Rep.  410;  Cleveland  v.  Cleveland  City  R.  Co. 
194  U.  8.  517,  526,  48  L.  ed.  1102,  1104,  24 
Sup.  Ct.  Rep.  756;  Cleveland  v.  Cleveland 
ElectHc  R.  Co.  194  U.  S.  538,  48  L.  ed.  1109, 
24  Sup.  Ct.  Rep.  764 ;  Chicago  v.  Sheldon,  9 
Wall.  50,  19  L.  ed.  594.  To  the  same  effect 
see  Western  Paving  d  Supply  Co.  v.  Citi" 
zens*  Street  R.  Co.  128  Ind.  525,  10  L.  R.  A. 
770,  25  Am.  St.  Rep.  462,  26  N.  E.  188,  28 
N.  £.  88;  State  ex  rel.  Kansas  v.  Corrigan 
Consol.  Street  R.  Co.  85  Mo.  263,  55  Am. 
Rep.  361;  Billings  v.  Chicago,  167  111.  340, 
47  N.  E.  731 ;  West  Chicago  Street  R.  Co,  ▼. 
Chicago,  178  111.  344,  53  N.  E.  112;  Coast 
Line  R.  Co.  v.  Savannah,  30  Fed.  646;  Pen- 
sacola  V.  Northrup,  14  C.  C.  A.  59,  30  U.  S. 
App.  762,  66  Fed.  689. 
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The  legislature  cannot  in  one  breath  in- 
sist that  the  terms  of  its  grant  shall  be 
performed  by  the  grantee  according  to  the 
letter,  and  in  another  breath  say  that  it 
may,  under  the  reserved  power,  release  itself 
from  any  reciprocal  duty,  and  impose  an  ad- 
ditional tax  while  holding  to  the  contract. 

Steams  v.  AfinnesoiOy  179  U.  S.  223,  45 
L.  ed.  162,  21  Sup.  Ct.  Rep.  73. 

This  court  will  determine  for  itself  the 
scope  and  effect  and  true  meaning  of  any 
contract  the  legislature  has  seen  fit  to  make 
in  consideration  of  the  grant  of  rights  and 
privileges. 

Douglns  ▼.  Kentucky,  168  U.  S.  488,  500, 
501,  42  L.  ed.  553,  557,  18  Sup.  Ct.  Rep. 
199;  Jefferson  Branch  Bank  v.  Skelly,  1 
Black,  436,  443,  17  L.  ed.  173,  177;  Maine 
0.  R,  Co.  V.  Maine,  96  U.  S.  499,  510,  511, 

24  L.  ed.  836,  840,  841;  Vew  Jersey  v.  Yard, 
95  U.  S.  104,  111,  113,  24  L.  ed.  352,  353, 
354 ;  McCullough  ▼.  Virginia,  172  U.  S.  102, 
109,  43  L.  ed.  382,  384,  19  Sup.  Ct.  Rep.  134; 
Bhelhy  County  v.  Union  d  Planters*  Bank, 
161  U.  S.  149,  151,  40  L.  ed.  650,  652,  16 
Sup.  Ct.  Rep.  558 ;  Houston  d  T,  0.  R.  Co. 
▼.  Texas,  177  U.  S.  66,  67,  44  L.  ed.  673,  674, 

20  Sup.  Ct.  Rep.  546. 

The  reserved  power  to  alter,  amend,  or  re- 
peal does  not  permit  or  sanction  the  destruc- 
tion of  vested  property  rights. 

People  V.  O'Brien,  111  N.  Y.  1,  36,  2  L. 
R.  A.  255,  7  Am.  St.  Rep.  684,  18  N.  E. 
692;   Sinking  Fund  Cases,   99   U.   S.   700, 

25  L.  ed.  496;  Woodward  v.  Central  Ver- 
mont R.  Co.  180  Mass.  599,  62  N.  E.  1051 ; 
Com.  v.  Essex  Co.  13  Gray,  239;  New  York 
▼.  Twenty  third  Street  R.  Co.  113  K  Y.  311, 

21  N.  E.  60. 

The  present  statute  seeks  to  add  to  the 
obligations  assumed  in  the  various  contracts, 
and  at  the  same  time  expressly  to  preserve 
all  the  burdens  of  those  contn^cts.  As  up- 
held by  the  court  below,  the  act  is  nothing 
but  an  arbitrary  exercise  of  power,  and 
comes  within  the  reasoning  and  the  con- 
demnation of  the  case  of  Steams  v.  Minne- 
sota, 179  U.  S.  223,  45  L.  ed.  162,  21  Sup. 
Ct.  Rep.  73. 

And  see  Duluth  d  /.  R.  R.  Co.  v.  St.  Louis 
County,  179  U.  S.  302,  305,  45  L.  ed.  201, 
203,  21  Sup.  Ct.  Rep.  124;  San  Mateo 
County  V.  Southern  P.  R.  Co.  7  Sawy.  517, 
13  Fed.  145;  Railroad  Taw  Case,  8  Sawy. 
238,  13  Fed.  722;  Santa  Clara  County  v. 
Southern  P.  R.  Co.  9  Sawy.  165,  18  Fed. 
386;  Scm  Mateo  County  ▼.  Southern  P.  R. 
Co.  116  U.  S.  138,  29  L.  ed.  589,  6  Sup.  Ct 
Rep.  317;  Santa  Clara  County  ▼.  Southern 
P.  R.  Co.  118  U.  S.  394,  30  L.  ed.  118,  6  Sup. 
Ct  Rep.  1132.  See  also,  to  the  same  effect, 
Ruasfdl  V.  Croy,  164  Mo.  69,  63  S.  W.  849 ; 
State  V.  Mitchell,  97  Me.  66,  94  Am.  St.  Rep. 
481,  53  AU.  887;  State  ▼.  Shedroi,  75  Vt 
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277,  63  L.  R.  A.  179,  98  Am.  St  Rep.  825, 
54  Atl.  1081 ;  State  v.  Eoyt,  71  Vt  59.  42 
Atl.  973;  Dundee  Mortg.  Trust  Invest.  Co. 
V.  School  Dist.  No.  1,  19  Fed.  359 ;  Eraser  ▼. 
McConway  d  T.  Co.  82  Fed.  257;  Railroad 
d  Teleph.  Cos.  v.  Board  of  Equalizers,  85 
Fed.  302;  Taylor  v.  Louisville  d  N.  R.  Co, 
31  C.  C.  A.  637,  60  U.  S.  App.  166,  88  Fed. 
350,  172.  U.  S.  647,  43  L.  ed.  1182,  19  Sup. 
Ct.  Rep.  887 ;  Nashville,  C.  d  St.  L.  R.  Co. 
V.  Taylor,  86  Fed.  168;  Taylor  ▼.  Nashville^ 
C.  d  St.  L.  R.  Co.  44  L.  ed.  1219;  LouisviUo 
Ti^ust  Co.  V.  Stone,  46  C.  C.  A.  299,  107  Fed. 
305. 

If  it  should  be  argued  that  it  is  proper 
to  deduct  the  amount  of  these  contract  obli- 
gations from  the  tax  laid  upon  the  value  of 
the  contract  rights,  for  reasons  which  would 
sustain  deductions  of  mortgage  indebtedneaa 
from  assessments  of  real  estate  for  taxation, 
the  answer  is  obvious.  The  present  deduc- 
tions are  not  made  from  the  assessments; 
on  the  contrary,  under  the  sdieme  provided 
by  the  present  statute,  the  franchise  is  to 
be  assessed  as  real  estate;  that  is  to  say, 
not  subject  to  diminution  for  charges  there- 
on {Heertcagen  v.  Crosstoum  Street  R.  Co. 
179  N.  Y.  99,  71  N.  E.  729)  ;  and,  further, 
under  the  laws  of  New  York,  such  obliga- 
tions are  deductible  from  the  personal  as- 
sessment {People  ex  rel.  Cornell  S.  B.  Co.  r. 
Dederick,  161  N.  Y.  195,  65  N.  E.  927; 
People  ex  rel.  Man?iattan  R.  Co.  v.  Barker^ 
165  N.  Y.  305,  69  N.  E.  151). 

It  would  be  a  strange  doctrine,  if  the 
mere  manner  or  method  in  which  legislation 
reaches  a  party  could  avoid  the  constitu- 
tional guaranty  against  the  impairment  of 
the  obligation  of  contracts,  which  the  Con- 
stitution intends  shall  not  be  impaired  in 
any  form  or  degree  or  manner,  upon  any  pre- 
text whatever. 

Brown  v.  Maryland,  12  Wheat  419,  444, 
6  L.  ed.  678,  687. 

When  the  highest  court  of  a  state  has  ad- 
judicated upon  the  validity  and  l^al  scope 
and  effect  of  a  contract,  particularly  that 
of  a  municipality,  and  subsequent  contracts 
are  made  on  the  faith  of,  and  enormous 
sums  are  invested  in  reliance  upon,  such  ju- 
dicial interpretation,  every  principle  of  fair- 
ness and  justice  requires  that  the  contracts 
shall  be  construed  and  given  legal  effect 
according  to  the  law  as  it  was  authorita- 
tively declared  to  be  at  the  time  the  con- 
tracts were  entered  into. 

Oloitt  V.  Fond  du  Lac  County,  16  Wall. 
678,  690,  21  L.  ed.  382,  386;  Qelpcke  ▼. 
Dubuque,  1  Wall.  176,  206,  17  L.  ed.  520, 
525;  Taylor  v.  Ypsilanti,  105  U.  S.  60,  71,  26 
L.  ed.  1008,  1012;  Douglass  v.  Pike  County, 
101  U.  S.  677,  C8G,  25  L.  ed.  968,  971;  New 
Buffalo  Twp.  ▼.  Camhria  Iron  Co.  105  U.  8. 
73,  75,  26  L.  ed.  1024,  1025;  Stanly  County 
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T.  Oder,  190  U.  S.  437,  445,  47  L.  ecL  1126, 
1132, 23  Sup.  Ct  Rep.  811 ;  Burgess  v.  Selig- 
mm,  107  U.  S.  20,  33,  27  L.  ed.  359,  365, 
f  Slip.  Ct.  Rep.  10;  Warburton  v.  White, 
ITf  U.  S.  484,  495,  44  L.  cd.  555,  559,  20 
Sop.  Ct  Bep.  404 ;  Los  Angeles  v.  Los  Ange- 
kt  City  Water  Co.  177  U.  S.  558,  576,  44  L. 
9L  8S4S,  20  Sup.  Ct.  Rep.  736;  Muhlker  t. 
Jflc  York  d  H,  R.  Co.  197  U.  S.  544,  49  L. 
•1  872,  25  Sup.  Ct.  Rep.  522 ;  Lyon  ▼.  Rich- 
wtmA,  2  Johns.  Ch.  51. 

When  we  speak  of  obligations  or  cove- 
lanu  implied  in  fact,  such  as  the  obligation 
ii  the  eases  at  bar  not  to  increase  the  fixed 
or  ifreed  franchise  payments,  we  are  not 
fading  into  the  contract  something  that 
tlK  parties  did  not  contemplate  and  intend, 
■or  are  we  adding  to  the  understanding  of 
Uk  parties. 

13  Am.  ft  Eng.  £nc  Law,  2d  ed.  1078; 
Of^  T.  Saunders,  12  Wheat.  213,  341, 
»2,  a  L.  ed.  606,  650. 

The  eauction  of  a  percentage  of  the  gross 
noeipts  was  a  tax,  and  nothing  else;  that 
is.  tn  imposition  or  exactipn  for  the  supply 
rf  tke  public  treasury, — ^"a  charge,  a  pecun- 
kry  borden.  for  the  support  of  government." 

United  States  r.  Baltimore  d  0.  R,  Co. 
IT  Wall.  322,  326,  21  L.  ed.  597,  599. 

the  mere  fact  that  the  words  "compensa- 
tjot"  and  **rentar'  were  used  by  the  legis- 
btore  in  any  of  the  acts  in  question  does  not 
ia  uy  way  tend  to  change  the  nature  of  the 
pMTDent. 

People  em  rel.  Manhattan  F,  Ins,  Co.  v. 
fa*  d  A.  Comrs.  76  N.  Y.  64 ;  2  Tiedeman, 
State  ft  Federal  Control  of  Persons  and 
l^poperty,  p.  619. 

Under  the  reserved  power  to  amend,  alter, 
St  repeal  a  charter,  the  legislature  cannot 
Klhfy  or  impair  the  obligation  of  a  con- 
tnet  between  a  corporation  and  a  munici* 
pihtv  or  other  third  person. 

F^le  T.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A. 
2S5,  7  Am.  St.  Rep.  684,  18  N.  E.  692; 
Uke  Shore  d  M.  8.  R.  Co.  v.  Smith,  173 
U.  S.  684,  690,  43  L.  ed.  858,  861,  19  Sup. 
a  Rep.  565. 

The  legislature  could  not  impose  any  new 
flUifatioa  on  the  owners  of  franchises  grant- 
ed 1^  the  dty,  without  impairing  the  obli- 
ptioos  oi  the  several  contracts. 

Planters'  Bank  r.  Sharp,  6  How.  301,  327, 
12  L  ed.  447,  458. 

It  u  difficult  to  perceive  any  reason  why 
gnats  of  franchises  by  the  state  should  be 
pwciaed  by  any  different  rules  than  grants 
by  a  mimicipality,  for  in  each  case  every  ele- 
vnt  of  contract  fully  exists. 

City  R.  Co.  V.  Citizens'  Street  R.  Co.  166 
U.  S.  557,  567,  41  L.  ed.  1114,  17  Sup.  Ct. 
Bep.  653. 

Tbe  reasons  which  protect  the  grantee  in 


the  one  case  equally  apply  to  the  grantee  in 
the  other.  The  character  of  the  obligation 
assumed  and  of  the  consideration  to  be  paid 
is  the  same.  The  idea  that  the  grants  of  a 
state  are  revocable  has  long  since  been  ex- 
ploded. 

Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed. 
162;  Langdon  v.  ^etr  York,  93  N.  Y.  129. 

It  is  further  argued  by  defendant  that, 
if  there  be  the  slightest  doubt  as  to  an  ex- 
emption from  taxation,  or  as  to  the  validity 
of  a  contract  for  a  fixed  amount  of  tax,  the 
case  is  at  once  to  be  resolved  against  the 
grantees  of  these  franchises.  The  old  idea 
seems  again  presented  that,  because  the 
state  court  has  overruled  the  contention  of 
the  plaintiffs  in  error  as  to  the  legal  effect 
of  the  contract,  this  court  must  surrender 
its  judgment,  abide  by  the  view  of  the  state 
court,  and  decide  against  the  grantee.  That 
no  such  abdication  of  judicial  duty  is  per- 
missible has  been  often  recognized. 

CitizetiS*  Bank  v.  Parker,  192  U.  S.  73, 
85,  48  L.  ed.  346,  356,  24  Sup.  Ct.  Rep. 
181;  Freeport  Water  Co.  v.  Freeport^  180 
U.  S.  587,  610,  45  L.  ed.  679,  693,  21  Sup. 
Ct.  Rep.  493. 

There  is  also  to  be  found  in  defendants 
argument  the  familiar  plea  as  to  the  neces- 
sity of  preserving  the  taxing  power,  etc., 
etc.,  as  if  there  were  any  danger  to  the 
taxing  power  in  the  cases  at  bar,  where  the 
plaintiffs  in  error  and  those  similarly  situ- 
ated are  now  paying  hundreds  of  thousands 
of  dollars  annually  in  taxes,  not  only  on 
their  franchises,  but  on  everything  else. 

Murray  v.  Charleston,  96  U.  S.  432,  444, 
448,  449,  24  L.  ed.  760,  762,  764. 

Whatever  propriety  and  justice  there  may 
have  been  in  drawing  under  the  general  tax 
laws  of  the  state  the  numerous  franchises 
which  had  been  granted  for  no  consideration, 
and  the  owners  of  which  had  never  contrib- 
uted to  the  taxes  of  the  state,  it  was. funda- 
mentally unfair  and  unjust  to  disregard  the 
contract  rights  of  those  who  had  for  years 
been  paying  enormous  taxes  on  their  fran- 
chises, and,  while  preserving  to  the  letter 
the  burden  assumed,  refuse  to  recognize  any 
reciprocal  obligation  to  abide  by  contracts 
entered  into  upon  the  plighted  faith  of  the 
city  and  state. 

Steams  v.  Minnesota,  179  U.  S.  223,  261, 
45  L.  ed.  162,  180,  21  Sup.  Ct.  Rep.  73; 
Duluth  d  I.  R.  R.  Co.  ▼.  St.  Louis  County, 
179  U.  8.  302,  305,  46  L.  ed.  201,  203,  21 
Sup.  Ct.  Rep.  124. 

Mr.  Eliliu  Root  also  argued  the  cause 

for  plaintiff  ill  error.    For  his  contentions 

see  his  brief  as  reported  in  Vew  York  ex  reU 

Tuoenty-thvrd  Street  R.  Co.  ▼.  State  Bd.  of 
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Supreme  Couur  of  The  United  States. 


Got.  Tkhm, 


Messrs.  Jnllui  M.  Mayer  and  Lonis 
Marshall  argued  the  cause  and  filed  a 
brief  for  defendant  in  error: 

Nothing  was  more  remote  from  the  inten- 
tion of  the  legislature  and  of  the  municipal- 
ity than  to  confer  immunity  from  taxation 
on  the  grantees  of  the  several  franchises  up- 
on which  the  relator  has  been  assessed  with 
respect  to  the  property  and  property  rights 
granted. 

The  payments  which  were  required  of  the 
grantees  were  not  in  the  nature  of  taxation 
in  any  sense  of  the  word.  They  were  com- 
pensation for  the  rights  conferred,  and  noth- 
ing more.  In  some  of  the  statutes  the  pay- 
ment is  referred  to  as  in  the  nature  of  a 
payment  of  a  rental;  in  others  as  "compen- 
sation;" and' while  the  acts  appearing  as 
appendices,  under  which  a  large  number  of 
the  franchises  are  derived,  do  not  denomi- 
nate the  annual  payments  required  to  be 
made,  it  is  evident  that  the  payment  is  re- 
quired as  a  consideration  for  the  franchise 
acquired  through  the  action  of  the  local 
authorities,  or  purchased  at  public  auction 
by  the  successful  bidder. 

Re  Neio  York,  11  Johns.  80;  Roosevelt 
Hospital  v.  Neio  York,  84  N.  Y.  112;  Citi- 
zens* Hav.  d  L.  Asso.  V.  Topeka,  20  Wall. 
664,  22  L.  ed.  461;  Lane  County  v.  Oregon, 
7  Wall.  80,  19  L.  ed.  105;  8t.  Louis  v.  West- 
em  U.  Telcg.  Co.  148  U.  S.  92,  37  L.  ed.  380, 
13  Sup.  Ct.  Rep.  485. 

It  is  clear  that  the  legislature  did  not  in- 
tend to  deal  with  the  subject  of  taxation, 
or  of  exemption  from  taxation.  At  all 
events  it  cannot  be  said  that  an  intention  to 
deal  with  those  subjects  existed  beyond  ques- 
tion, and  unless  the  case  is  thus  clear,  there 
can  be  no  implication  of  a  contract. 

Providence  Bank  v.  Billings,  4  Pet.  514, 
7  L.  ed.  939 ;  Parrington  v.  Tennessee,  95  U. 
S.  686,  24  L.  ed.  560;  Vicksburg  R,  Co.  v. 
Dennis,  116  U.  S.  668,  29  L.  ed.  771,  6  Sup. 
Ct.  Rep.  625;  Stone  v.  Farmers  Loan  d  T. 
Co.  116  U.  S.  328,  29  L.  ed.  643,  6  Sup.  Ct. 
Rep.  334.  388,  1191;  Wells  ▼.  Savannah, 
181  U.  S.  639,  45  L.  ed.  991,  21  Sup.  Ct. 
Rep.  697;  Skaneateles  Water  Works  Co.  v. 
BkaneateUs,  184  U.  S.  363,  46  L.  ed.  690,  22 
Sup.  Ct.  Rep.  400;  Knowville  Water  Co.  v. 
Knoasville,  189  U.  S.  436,  47  L.  ed.  890,  23 
Sup.  Ct.  Rep.  531. 

The  amount  of  tax  which  the  relators  are 
required  to  pay  on  their  special  franchises 
is  reduced  by  tJie  amount  of  payments  made 
by  them  in  the  nature  of  a  tax.  It  does  not, 
therefore,  lie  with  them  to  attack  for  ine- 
quality a  statute  under  which  they  derive  a 
benefit. 

Tyler  v.  Registration  Judges,  179  U.  S. 
405,  45   L.  ed.  252,  21   Sup.   Ct.  Rep.  206; 
Grecmtxtod  v.  Union  Preight  R..Co.  105  U. 
S.  23,  26  L.  ed.  965. 
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The  statute  creates  no  inequality.  On  ihm 
contrary,  it  seeks  to  place  the  owners  of 
special  franchises  on  an  equal  footing.  Those 
who  have  made  no  payments  |n  the  nature 
of  a  tax  are  required  to  pay  a  tax  baaed 
on  the  full  amount  of  their  assessment, 
lliose  who  have  made  such  payments  receive 
credit  therefor.  In  other  words,  there  is  an 
equitable  classification  of  the  persons  or  cor- 
porations who  are  subjected  to  the  special 
franchise  tax,  similar  to  that  which  was 
recognized  as  valid  in  Magoun  v.  Illinois 
Trust  d  8av.  Bank,  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  Rep.  594;  Orr  v.  Oilman, 
183  U.  S.  278,  46  L.  ed.  196,  22  Sup.  Ct. 
Rep.  213. 

In  BeWs  Oap  R.  Co.  r.  Pennsylvania,  134 
U.  S.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep. 
533,  Mr.  Justice  Bradley  recognized  the 
right  to  allow  deductions  for  indebtedness, 
as  within  the  range  of  the  state's  power  to 
regulate  taxation. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court^: 

The  decision  of  the  court  of  appeals  set- 
tles that  there  is  nothing  in  the  law  or  the 
proceedings  in  this  case  in  conflict  with  the 
Constitution  of  that  state.  It  is  not  con- 
tended by  the  plaintiff  in  error  that  there 
is  any  constitutional  objection  to  the  taxa- 
tion of  franchises.  The  right  to  subjeoi 
them  to  a  share  in  the  burden  of  supporting 
the  government  is  conceded. 

The  main  contention  is  that  this  tax  leg- 
islation impairs  the  obligation  of  contracts. 
It  must  be  borne  in  mind  that  presumptive- 
ly all  property  within  the  territorial  limits 
of  a  state  is  subject  to  its  taxing  power. 
Whoever  insists  that  any  particular  prop- 
erty is  not  so  subject  has  the  burden  of 
proof,  and  must  make  it  entirely  dear  that, 
by  contract  or  otherwise,  the  ^property  i8[3Q 
beyond  its  reach^  In  Providence  Bank  v. 
Billings,  4  Pet.  514,  7  L.  ed.  939,  Mr.  Chief 
Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  said   (p.  661,  L.  ed.  p.  955) : 

*'That  the  taxing  power  is  of  vital  im- 
portance, that  it  is  essential  to  the  exist- 
ence of  government,  are  truths  which  it 
cannot  be  necessary  to  reaflirm.  They  are 
acknowledged  and  asserted  by  all.  It  would 
seem  that  the  relinquishment  of  such  a 
power  is  never  to  be  assumed.  We  will  not 
say  that  a  state  may  not  relinquish  it,  that 
a  consideration  sufficiently  valuable  to  in- 
duce a  partial  release  of  it  may  not  exist; 
but,  as  the  whole  community  is  interested 
in  retaining  it  undiminished,  that  oonunu- 
nity  has  a  right  to  insist  that  its  abandon- 
ment ought  not  to  be  presumed  in  a  caae 
in  which  the  deliberate  purpose  of  the  state 
to  abandon  it  does  not  appear." 

In  Viokshurg,  8,  d  P,  B.  Co.  ▼.  Dennis^ 
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1 16  V.  8.  »«5.  29  L.  ed.  770,  6  Sup.  Ct.  Rep. 

tt2S.  Mr.  Justice  Gray  cited  many  authori- 

qvotang  the  different  phraseology  in 

fay  the  several  writers  of  the  opin- 

tfae    same    rule    waa    announced.    In 

WttU  ▼.  Sawmnah,  181  U.  S.  531,  45  L.  ed. 

%S«,  21  Sop.  Ct.  Rep.  697,  the  law  was  thus 

*tatcd  by  Mr.  Justice  Pedcham  (p.  539,  I*. 

«d-  p,  991,  Sup.  Ct.  Rep.  p.  700) : 

**rbe  payment  of  taxes  on  account  of 
ptupeitj  otherwise  liable  to  taxation  can 
<mfy  be  avoided  by  clear  proof  of  a  valid 
<aiitraet  of  exemption  from  such  payment; 
the  validity  of  such  contract  presup- 
a  good  consideration  therefor.  If  the 
property  be,  in  its  nature,  taxable,  the  con- 
txact  exempting  it  from  taxation  must,  as 
w«  have  said,  be  clearly  proved.  It  will  not 
be  inferred  from  facts  which  do  not  lead 
irresistibly  and  necessarily  to  the  existence 
of  the  contract.  The  facts  proved  must 
Aow  either  a  contract  expressed  in  terms, 
or  else  it  must  be  implied  from  facts'  which 
kave  no  room  for  doubt  that  such  was  the 
iotcntion  of  the  parties,  and  that  a  valid 
eonsideration  existed  for  the  contract.  If 
there  be  any  doubt  on  these  matters,  the 
eontract  has  not  been  proven,  and  the  ex- 
cBption  does  not  exist." 

ik  Ckicoifo  Theological  Seminary  v.  Illi- 
aM,  188  U.  S.  662,  47  L.  ed.  641,  23  Sup. 
Ct.  Rep.  386,  the  same  Justice  declared 
t  PL  672,  L.  ed.  p.  648,  Sup.  Ct.  Rep.  p.  387 ) : 
"The  rule  is  that,  in  claims  for  exemp- 
{IT]tkm  from  taxation  *under  legislative  au- 
thority, the  exemption  must  be  plainly  and 
aamistakably  granted;  it  cannot  exist  by 
iMpIieation  only;  a  doubt  is  fatal  to  the 
dtaim." 

See  alio  Erie  B,  Co.  v.  Pennsylvama,  21 
WalL  492,  22  L.  ed.  596;  Wilmington  d  W. 
R.  Co,  v.  AUhrook,  146  U.  S.  279,  36  L. 
ed.  972,  13  Sup.  Ct.  Rep.  72;  Ford  v.  Delta 
4k  P.  Land  Co.  164  U.  S.  662,  41  L.  ed.  590, 
17  Sop.  Ct,  Rep.  230. 

This  rule  is  akin  to,  if  not  part  of,  the 
broad  proposition,  now  universally  accept- 
ed, tiiat  in  grants  from  the  public  nothing 
fmmt%  by  implication.  As  said  by  Mr.  Chief 
JiBtice  Taney,  in  Charles  River  Bridge  v. 
Wmw  Bridge,  11  Pet  420,  549,  9  L.  ed. 
778,  824: 

The  inquiry,  then,  is.  Does  the  charter 

eoatain  such  a  contract  on  the  part  of  the 

state?    Is  there  any  such  stipulation  to  be 

Unmd  in  that  instrument?    It  must  be  ad- 

odtted  on  all  hands  that  there  is  none, — ^no 

vonb  that  even   relate  to  another  bridge, 

or  to  the  diminution  of  their  tolls,  or  to 

the  line  of  travel.    If  a  contract  on  that 

nbjeH  enn  he  ^i^thered  from  the  charter, 

ft  mtt§t  be  by  implication,  and  cannot  be 

foaad   in    the    words    used.   Can    such    an 

t^Toment   be    impUed?    The  rule  of  oon- 
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struction  before  stated  is  an  answer  to  the 
question.  In  charters  of  this  description  no 
rights  are  taken  from  the  public  or  given 
to  the  corporation  beyond  those  which  the 
words  of  the  charter,  by  their  natural  and 
proper  construction,  purport  to  convey. 
There  are  no  words  which  import  such  a 
contract  as  the  plaintiffs  in  error  contend 
for,  and  none  can  be  implied." 

Applying  these  well-established  rules  to 
the  several  contracts,  it  will  be  perceived 
that  there  was  no  express  relinquishment 
of  the  right  of  taxation.  The  plaintiff  in 
error  must  rely  upon  some  implication,  and 
not  upon  any  direct  stipulation.  In  each 
contract  there  was  a  grant  of  privil^es, 
but  the  grant  was  specifically  of  privileges 
in  respect  to  the  construction,  operation, 
and  maintenance  of  a  street  railroad. 
These  were  all  that,  in  terms,  were  grant- 
ed. As  consideration  for  this  grant  the 
grantees  were  to  pay  something,  and  such 
payment  is  nowhere  said  to  be  in  lieu  of 
or  as  an  equivalent  or  substitute  for  taxes. 
All  that  can  be  extracted  from  the  language 
used  was  a  grant  *of  privileges  and  a  pay- [38] 
ment  therefor.  Other  words  must  be  writ- 
ten into  the  contract  before  there  can  be 
found  any  relinquishment  of  the  power  of 
taxation. 

In  the  well-considered  opinion  of  the 
court  of  appeals  in  this  case  it  was  stated 
by  Mr.  Justice  Vann: 

"The  franchises  are  grants  which  usually 
contain  contracts,  executed  by  the  munici- 
pality, but  executory  as  to  the  owner.  They 
contain  various  conditions  and  stipulations 
to  be  observed  by  the  holders  of  the  privi- 
lege, such  as  payment  of  a  license  fee,  of 
a  gross  sum  down,  of  a  specific  sum 
each  year,  or  a  certain  percentage  of 
receipts,  as  a  consideration,  or  'in  full  sat- 
isfaction for  the  use  of  the  streets.'  There 
is  no  provision  that  the  special  franchise, 
or  the  property  created  by  the  grant,  shall 
be  exempt  from  taxation.    .    .    . 

''The  condition  upon  which  a  franchise  it 
granted  is  the  purchase  price  of  the  grant, 
the  payment  of  which  in  money,  or  by 
agreement  to  bear  some  burden,  brought  the 
property  into  existence,  which  thereupon  be- 
came taxable  at  the  will  of  the  legislature, 
the  same  as  land  granted  or  leased  by  the 
state.  There  is  no  implied  covenant  that 
property  sold  by  the  state  cannot  be  taxed 
by  the  state,  which  can  even  tax  its  own 
bonds,  given  to  borrow  money  for  its  own 
use,  unless  they  contain  an  express  stipu- 
lation of  exemption.  The  rule  of  strict  con- 
struction applies  to  state  grants,  and  imless 
there  is  an  express  stipulation  not  to  tax, 
the  right  is  reserved  as  an  attribute  of  sov- 
ereignty. Special  franchises  were  not  taxed 
until,  by  the  act  of  1899,  amending  the  tax 
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law,  they  were  added  to  the  other  taxable 
property  of  the  state.  This  is  all  that  the 
statute  does,  so  far  as  the  question  now 
under  consideration  is  concerned.  No  part 
of  the  grant  is  changed,  no  stipulation 
altered,  no  payment  increased,  and  nothing 
exacted  from  the  owner  of  the  franchise 
that  is  not  exacted  f  ron\  the  owners  of  prop- 
erty generally.  No  blow  is  struck  at  the 
franchise,  as  such,  for  it  remains  with  every 
right  conferred  in  full  force;  but,  as  it  is 
property,  it  is  required  to  contribute  its 
[30]  ratable  share,  dependent  *only  upon  value, 
toward  the  support  of  government." 

It  would  not  be  doubted  that,  if  a  grant 
was  of  specific  tangible  property,  like  a 
tract  of  land,  and  the  payment  therefor  was 
a  gross  sum,  no  implication  of  an  exemp- 
tion from  taxation  would  arise.  Whether 
the  amount  paid  was  large  or  small,  greater 
or  less  than  the  real  value,  if  the  payment 
was  distinctly  the  consideration  of  a  grant, 
that  which  was  granted  would  pass  into  the 
bulk  of  private  property,  and,  like  all  other 
such  property,  be  subject  to  taxation.  Nor 
would  this  result  be  altered  by  the  fact  that 
the  payment  for  the  thing  granted  was  to  be 
made  annually  instead  of  by  a  single  sum 
in  groHS.  If  it  was  real  estate  it  would  be 
equivalent  to  the  conveyance  of  the  tract 
subject  to  ground  rent,  and  the  grantee  tak- 
ing the  title  would  hold  it  liable  to  taxation 
upon  its  value.  If  this  be  true  in  reference 
to  a  grant  of  tangible  properly,  it  is  equally 
true  in  respect  to  a  grant  of  a  franchise, 
for  a  franchise,  though  intangible,  is  hone 
the  less  property,  and  oftentimes  property 
of  great  value.  Indeed,  growing  out  of  the 
conditions  of  modem  business,  a  large  pro- 
portion of  valuable  property  is  to  be  found 
in  intangible  things  like  franchises.  We 
had  occasion  to  review  this  subject  in 
Adams  Exp,  Co.  ▼.  Ohio,  166  U.  S.  185,  41 
L.  ed.  965,  17  Sup.  Ct.  Rep.  604,  where  we 
said  (pp.  218,  219,  L.  ed.  pp.  976,  977,  Sup. 
Ct.  Rep.  p.  605): 

"In  the  complex  civilization  of  to-day  a 
large  portion  of  the  wealth  of  a  community 
consists  in  intangible  property,  and  there  is 
nothing  in  the  nature  of  things  or  in  the 
limitations  of  the  Federal  Constitution 
which  restrains  a  state  from  taxing  at  its 
real  value  such  intangible  property.  .  .  . 
It  matters  not  in  what  this  intangible  prop- 
erty consists, — whether  privileges,  corpo- 
rate franchises,  contracts,  or  obligations.  It 
ia  enough  that  it  is  property  which,  though 
intangible,  exists,  which  has  value,  produces 
income,  and  passes  current  in  the  markets 
of  the  world.  To  ignore  this  intangible 
property,  or  to  hold  that  it  is  not  subject  to 
taxation  at  its  accepted  value,  is  to  elimi- 
nate from  the  reach  of  the  taxing  power  a 
large  portion  of  the  wealth  of  the  country." 
7« 


*In  State  Railroad  Tarn  Oaaea,  92  U.  S.[4^ 
575,   603,  23  L.  ed.  663,  669,   is  this    Ian 
guage  by  Mr.  Justice  Miller,  speaking  for 
the  court: 

"That  the  franchise,  capital  stock,  busi- 
ness, and  profits  of  all  corporations  are  lia- 
ble to  taxation  in  the  place  where  they  do 
business,  and  by  the  state  which  creates 
them,  admits  of  no  dispute  at  this  day. 
'Nothing  can  be  more  certain  in  legal  deci- 
sions,' says  this  court  in  Society  for  Sav- 
ings ▼.  Coite,  6  Wall.  607,  18  L.  ed.  003, 
'than  that  the  privileges  and  franchises  of  a 
private  corporation,  and  all  trades  and 
avocations  by  which  the  citizens  acquire  a 
livelihood,  may  be  taxed  by  a  state  for  the 
support  of  a  state  government.'  8tat9 
Freight  Taa>  Case  {Philadelphia  d  R.  R, 
Co,  ▼.  Pennsylvania),  15  Wall.  232,  21  L. 
ed.  146;  State  Tax  on  Cross  Receipts  {Phil- 
adelphia d  R.  R,  Co,  V.  Pennsylvania),  15 
Wall.  284,  21  L.  ed.  164." 

It  is  urged  that  when  the  public  grants 
a  privilege  on  condition  of  the  payment  of 
an  annual  sum  the  contract  implies  that 
the  public  shall  exact  no  larger  amount  for 
that  privilege,  that  to  impose  a  tax  is  sim- 
ply increasing  the  price  which  the  grantee 
is  called  upon  to  pay  for  the  privilege,  and 
Gordon  v.  Appeal  Tax  Court,  3  How.  133, 
11  L.  ed.  529,  is  relied  upon  as  authority. 
It  is  true,  in  the  opinion  of  the  court,  an- 
nounced by  Mr.  Justice  Wayne,  is  this  lan- 
guage (p.  145,  L.  ed.  p.  535) : 

"Such  a  contract  is  a  limitation  upon 
the  taxing  power  of  the  legislature  making 
it,  and  upon  succeeding  legislatures,  to  im- 
pose any  further  tax  upon  the  franchise. 
But  why,  when  bought,  as  it  becomes  prop- 
erty, may-  it  not  be  taxed  as  land  is  taxed 
which  has  been  bought  from  the  state  T 
was  repeatedly  asked  in  the  course  of  the 
argument.  The  reason  is,  that  everyone 
buys  land,  subject,  in  his  own  apprelipnsion, 
to  the  great  law  of  necessity,  that  we  must 
contribute  from  it  and  all  of  our  property 
something  to  maintain  the  state.  But  a 
franchise  for  banking,  when  bought,  the 
price  is  paid  for  the  use  bf  the  privilege 
whilst  it  lasts,  and  any  tax  upon  it  would 
substantially  be  an  addition  to  the  price." 

But  there  was  in  that  case  an  express 
exemption  from  taxation,  in  these  words: 

"  'And  be  it  enacted,  that,  upon  any  of 
the  aforesaid  banks  accepting  and  comply- 
ing with  the  terms  and  conditions  of  *thit[41] 
act,  the  faith  of  the  state  is  hereby  pledged 
not  to  impose  any  further  tax  or  burden 
upon  them  during  the  continuance  of  their 
charters  under  this  act.'" 

There  being  thus  an  express  stipulation 
on  the  part  of  a  state  not  to  impose  any 
further  tax  or  burden,  the  question  decided 
was  really  the  extent  of  the  exemption,  and 
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lis  U.  8.  6<J5,  29  L.  ed.  770,  6  Sup.  Ct.  Rep. 
629,  Mr.  Justice  Gray  cited  many  auUiori- 
tMt,  qootiiig  the  different  phraseology  in 
vkieh,  by  the  several  writers  of  the  opin- 
ions, the  same  rule  was  announced.  In 
Vdif  T.  84n?annah,  181  U.  S.  531,  45  L.  ed. 
9^  21  Snp.  Ct.  Rep.  697,  the  law  was  thus 
ststed  by  Mr.  Justice  Pedcham  (p.  639,  I*. 
«L  p.  991,  Sup.  Ct,  Rep.  p.  700)  : 

"^Ihe  payment  of  taxes  on  account  of 
pwpeit^  c^erwise  liable  to  taxation  can 
«l7  be  aroided  by  clear  proof  of  a  valid 
foBtnct  of  exemption  from  such  payment; 
lad  the  validity  of  such  contract  presup- 
poses a  good  consideration  therefor.  If  the 
property  be,  in  its  nature,  taxable,  the  con- 
tnet  exempting  it  from  taxation  must,  as 
w  have  said,  be  clearly  proved.  It  will  not 
be  iaferred  from  facts  which  do  not  lead 
irresistibly  and  necessarily  to  the  existence 
of  tfae  contract.  The  facts  proved  must 
ihov  either  a  contract  expressed  in  terms, 
m  dae  it  most  be  implied  from  facts'  which 
Ihtb  bo  room  for  doubt  that  such  was  the 
lEteotion  of  the  parties,  and  that  a  valid 
caesideratioB  existed  for  the  contract.  If 
then  be  any  doubt  on  these  matters,  the 
floitnct  has  not  been  proven,  and  the  ex- 
BBption  does  not  exist." 

^  Chicago  Theological  Seminary  v.  Illi- 
■eit,  188  U.  S.  662,  47  L.  ed.  641,  23  Sup. 
Ct  Bcp.  386,  the  same  Justice  declared 
>.  672,  L.  ed.  p.  648,  Sup.  Ct.  Rep.  p.  387 ) : 
"Tlte  rule  is  that,  in  claims  for  exemp- 
(irtioD  from  taxation  *under  legislative  au- 
tiaritr.  th^  exemption  must  be  plainly  and 
nmii^akably  granted;  it  cannot  exist  by 
i^tiication  only;   a  doubt  is  fatal  to  the 

See  also  Erie  R.  Co.  ▼.  Pennsylvania,  21 
Win.  492,  22  Lu  ed.  695 ;  Wilmington  d  W. 
«.  Co.  V.  AUbrook,  146  U.  S.  279,  36  L. 
«i  972,  13  Sup.  Ct.  Rep.  72;  Ford  v.  Delta 
i  F.  Land  Co.  164  U.  S.  662,  41  L.  ed.  590, 
IT  Sflip.  Ct.  Rep.  230. 

TUf  role  is  akin  to,  if  not  part  of,  the 
^ntd  proposition,  now  universally  accept- 
•i,  that  in  grants  from  the  public  nothing 
by  implication.  As  said  by  Mr.  Chief 
Taney,  in  Charles  River  Bridge  v. 
Wtrrai  Bridge,  11  Pet  420,  549,  9  L.  ed. 
ni,824: 

"t^  inquiry,  then,  is.  Does  the  charter 
vataia  such  a  contract  on  the  part  of  the 
>t>te?  Is  there  any  such  stipulation  to  be 
ftnnd  in  that  instrument?  It  must  be  ad- 
■^tcd  on  all  hands  that  there  is  none, — no 
«oi^  that  even  relate  to  another  bridge, 
or  to  the  diminution  of  their  tolls,  or  to 
Ue  line  of  travel.  If  a  contract  on  that 
«»*i«t  can  be  gathered  from  the  charter, 
it  mst  be  by  implication,  and  cannot  be 
''Kod  in  the  words  used.  Can  such  an 
■PcaneBt  be  implied  T    The   rule  of   con- 
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struction  before  stated  is  an  answer  to  the 
question.  In  charters  of  this  description  no 
rights  are  taken  from  the  public  or  given 
to  the  corporation  beyond  those  which  the 
words  of  the  charter,  by  their  natural  and 
proper  construction,  purport  to  convey. 
There  are  no  words  which  import  such  a 
contract  as  the  plaintiffs  in  error  contend 
for,  and  none  can  be  implied." 

Applying  these  well-established  rules  to 
the  several  contracts,  it  will  be  perceived 
that  there  was  no  express  relinquishment 
of  the  right  of  taxation.  The  plaintiff  in 
error  must  rely  upon  some  implication,  and 
not  upon  any  direct  stipulation.  In  each 
contract  there  was  a  grant  of  privileges, 
but  the  grant  was  specifically  of  privileges 
in  respect  to  the  construction,  operation, 
and  maintenance  of  a  street  railroad. 
These  were  all  that,  in  terms,  were  grant- 
ed. As  consideration  for  this  grant  the 
grantees  were  to  pay  something,  and  such 
payment  is  nowhere  said  to  be  in  lieu  of 
or  as  an  equivalent  or  substitute  for  taxes. 
All  that  can  be  extracted  from  the  language 
used  was  a  grant  *of  privileges  and  a  pay- [38] 
ment  therefor.  Other  words  must  be  writ- 
ten into  the  contract  before  there  can  be 
found  any  relinquishment  of  the  power  of 
taxation. 

In  the  well-considered  opinion  of  the 
court  of  appeals  in  this  case  it  was  stated 
by  Mr.  Justice  Vann: 

''The  franchises  are  grants  which  usually 
contain  contracts,  executed  by  the  munici- 
pality, but  executory  as  to  the  owner.  They 
contain  various  conditions  and  stipulations 
to  be  observed  by  the  holders  of  the  privi- 
lege, such  as  payment  of  a  license  fee,  of 
a  gross  siun  down,  of  a  specific  sum 
each  year,  or  a  certain  percentage  of 
receipts,  as  a  consideration,  or  'in  full  sat- 
isfaction for  the  use  of  the  streets.'  There 
is  no  provision  that  the  fecial  franchise, 
or  the  property  created  by  the  grant,  shall 
be  exempt  from  taxation.     .    .    . 

''The  condition  upon  which  a  franchise  is 
granted  is  the  purchase  price  of  the  grant, 
the  payment  of  which  in  money,  or  by 
agreement  to  bear  some  burden,  brought  the 
property  into  existence,  which  Uiereupon  be- 
came taxable  at  the  will  of  the  legislature, 
the  same  as  land  granted  or  leased  by  the 
state.  There  is  no  implied  covenant  that 
property  sold  by  the  state  cannot  be  taxed 
by  the  state,  which  can  even  tax  its  own 
bonds,  given  to  borrow  money  for  its  own 
use,  unless  they  contain  an  express  stipu- 
lation of  exemption.  The  rule  of  strict  con- 
struction applies  to  state  grants,  and  unless 
there  is  an  express  stipulation  not  to  tax, 
the  right  is  reserved  as  an  attribute  of  sov- 
ereignty. Special  franchises  were  not  taxed 
until,  by  the  act  of  1899,  amending  the  tax 
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assessmenta,  to  fnereafle  the  obligations 
Bpeciiically  assumed  by  the  railway  com- 
pany under  the  original  ordinance. 

In  New  Jersey  v.  Yard,  96  U.  S.  104,  24 
L.  ed.  352,  there  was  a  contract  that  a  cer- 
tain tax  should  "be  in  lieu  and  satisfaction 
of  all  other  taxation  or  imposition  wEatso- 
ever,  by  or  under  the  authority  of  this 
state,  or  any  law  thereof,"*  and  the  decision 
simply  upheld  that  exemption  specifically 
contracted  for. 

It  is  further  contended  that  there  has 
been  a  recognition  and  practical  construc- 
tion in  respect  to  the  grants  of  these  fran- 
chises, and  on  these  grounds:  First,  no  at- 
tempt has  been  made  to  legislate  in  respect 
to  their  taxation  until  1809,  although  some 
of  them  had  been  in  existence  for  many 
years;  second,  Governor  Cleveland,  in  one 
of  his  messages,  called  the  amount  required 
to  be  paid  by  the  contract  a  tax,  and  Gover- 
nor Roosevelt  also  dpoke  of  existing  "taxes ;" 
third,  S  46  of  the  legislation  authorizing  the 
tax  upon  these  franchises  provided  that  "any 
Bum  based  upon  a  percentage  of  gross 
earnings,  or  any  other  income,  or  any 
license  fee,  or  any  sum  of  money  on  account 
of  such  special  franchise,  granted  to  or 
possessed  by  such  person,  copartnership,  as- 
[44]80ciation,  or  ^corporation,  which  payment 
was  in  the  nature  of  a  tax,  all  amounts  so 
paid  for  the  exclusive  use'  of  such  city, 
town,  or  village,  except  mon^  paid  or  ex- 
pended for  paving  or  repairing  of  pavement 
ot  any  street,  highway,  or  public  place, 
•hall  be  deducted  from  any  tax  based  on  the 
aaeesement  made  by  the  state  board  of  tax 
oommiasioners  for  city,  town,  or  village 
purposes,  but  not  otherwise;  and  the  re- 
mainder shall  be  the  tax  on  such  special 
franchise  payable  for  dty,  town,  or  village 
purposes;"  fourth,  the  court  of  appeals  of 
New  York  in  Heerwagen  v.  Croastoum 
Street  R.  Co,  179  N.  Y.  99,  104,  71  N.  B. 
729,  730,  said: 

"In  the  first  place,  both  in  statutes  and 
in  judicial  decisions,  the  term  'tax*  is 
frequently  used  in  a  much  more  compre- 
hensive sense  than  that  which  we  have 
stated  to  be  its  accurate  meaning.  It  is 
not  used  so  broadly  as  to  include  the 
revenue  from  private  property  which  the 
state  or  one  of  its  political  divisions  may 
hold  for  emolument)  the  same  as  other 
owners;  but  it  certainly  is  used  to  compre- 
hend exactions  for  the  privilege  of  exer- 
eising  franchise  rights,  whidh  latter  are 
often,  especially  in  the  case  of  foreign 
eorporations,  merely  the  consideration  re- 
ceived for  privileges  which  the  state  is  at 
liberty  to  grant  or  to  withhold  at  pleasure." 

We  are  not  disposed  to  nndervalue  the 
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force  of  these  suggestions,  but  it  would  be 
giving  them  undue  significance  to  hold  that 
they  are  potent  to  displace  the  power  of  the 
state  to  subject  to  the  burdens  of  taxation 
property  within  its  limits.    The  word  ••tax'' 
is  not  infrequently  used  in  a  general  sen^n* 
as  denoting  a  burden  or  charge,  and  not  ii» 
the  strict  legal  sense  of  the  charge  or  burden 
imposed  by  the  state  for    the    purposes   of 
revenue    for  its  support.     Undoubtedly  the 
payment  for  the  franchise  of  an  annual  sum  ' 
was  a  burden,  and  in  that  sense  it  might 
not  unnaturally  have  been  spoken  of  as   a 
tax.    Being  recognized  as  a  burden,  it  may 
also  well  be  that  when  the  franchise  itself 
was  of  comparatively  little  value  the  ]ef;iA- 
lature  did  not  see  fit  to  subject  it  to  the  bur- 
dens of  ordinary  taxation.      But  the  omission 
of  one  legislature  or  a  dozen  legislatures  <i'»*^- 
*not  destroy  the  power  of  the  state.     The[A5] 
language   quoted   from   S   46   indicates    the 
desire  of  tiie  legislature  to   deal    equitably 
with  the  corporations   holding   these    fran- 
chises.    Surely   the   manifestation   of   this 
desire  cannot  be  construed  into  a  repudia- 
tion of  power.    These  annual  charges  are  not 
called  taxes,  but  are  spoken  of  as  in  the 
nature  of  a  tax;  and  the  legislature,  recog- 
nizing the  equitable  force  of  the  daim  based 
thereon,  provided  that  the  corporation   be 
given  credit  for  sums  thus  payable.    In  this 
connection  it  is  well  to  recall  that  in  f  I  of 
the  act  of  1886,  «i«pra,  these  annual  charges 
are  called  "rental  or  percentage    of   gross 
earnings." 

The  quotation  from  the  court  of  appeals 
must  be  interpreted  in  the  light  of  the  ques- 
tion presented.  That  was  whether  the  ap- 
pellee company  was  entitled  to  avail  itself 
of  the  provision  of  S  46  just  quoted,  it  hav- 
ing bleen  required  by  its  charter  to  pay  a 
certain  percentage  of  its  gross  recei^.  It 
was  held  that  it  was  so  entitled,  and  the 
argument  was  to  show  that  the  words  "in 
the  nature  of  a  tax"  were  used  in  a  broad 
and  comprehensive  sense  to  include  a  pay- 
ment made  on  account  of  the  privilege  grant- 
ed. No  question  was  made  or  considered  a» 
to  the  liability  of  the  company  to  the  tax 
on  its  franchise.  Its  only  daim  was  to  the 
deduction  on  account  of  the  percentage  of 
its  receipts  already  paid.  The  court,  in  ad- 
dition to  the  language  quoted,  said  (p.  106, 
N.  B.  p.  731): 

"The  statute  in  question  was  enacted  at 
a  special  session  of  the  legislature  convened 
by  the  governor  for  that  purpose.  Jii  um 
message  to  the  legislature  he  recommendetl 
that  'it  should  be  provided  that  from  the 
sum  assessed  by  the  state  authorities  as  tiio- 
taz  which  a  corporation  must  pay  because 
of  its  local  frandhlse  there  shall  be  deducted 
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the  amount  already  annnally  paid  by  it  to 
tie  locality  for  such  franchise.  In  no  other 
vay  is  it  possible  to  tax  these  corporations 
mitJi  imifomiity  and  equity*  It  may  be  that 
thii  liew  is  erroneous,  and  that  the  more 
■eesrate  and  equitable  way  would  be  to  de- 
tcTBiBe  the  Talue  of  the  franchise,  not  as 
free  and  dear,  but  as  burdened  by  the 
chaxges  to  which  it  might  be  subject  Never- 
Itf^theteM,  *it  is  plain  that  this  view  was  ac- 
oepted  by  the  legislature,  for  under  the 
Kkcne  provided  by  the  present  statute  the 
fmchiie  is  to  be  assessed  as  real  estate; 
tU  is  to  say,  not  subject  to  diminution  for 
dMigcs  thereon,  and  the  allowance  for  such 
ehsr^  is  made  only    by   deducting    them 

Wt  are  of  opinion  that  no  contract  right 
if  the  relator  was  impaired  by  the  legis- 
htiea  in  question. 

It  is  further  insisted  that  the  special 
tfsatkise  tax  law  denies  the  relator  -the 
i^  protection  of  the  laws  and  due  process 
■  three  separate  and  distinct  aspects, 
*iady:  (I)  in  that  it  adds  to  the  obli- 
gilioas  erf  tiieir  various  contracts  while  pre- 
HfTiDg  all  the  burdens  of  those  contracts; 
'V  im  that  it  provides  for  the  deduction  of 
anal  payments  covered  by  existing  con- 
tnets  from  the  amount  of  tax  levied,  by 
iBMOB  of  which  deduction  those  who  agreed 
ti  pay  for  their  franchises  lump  sums  or 
anal  amounts  less  than  the  new  tax  are 
dnriminated  against;  and  (3)  in  that  it 
teriBinates  against  them  and  subjects 
tbdi  to  taxation,  while  their  competitors, 
yntiiig  under  the  surfaces  of  many  of  the 
■at  streets,  are  to  be  exempted.*' 

The  first  specification  is  answered  1^  the 
if  IniuD  that  we  have  reached  in  respect 
to  the  dsim  of  an  impairment  of  contract 
ifciiptioas;  for  if  there  was  no  such  im- 
furmnt,  the  fact  that  the  companies  have 
ooped  the  burden  for  these  many  years  is 
tteir  good  fortune,  and  in  no  manner  dis- 
^ngm  them  from  the  ordinary  burdens  of 
femttoa  iHiidi  the  present  law  imposes. 

With  respect  to  the  second,  it  may  be  ob- 
WBi  that  the  lump  sum  is  so  obviously  a 
P&TBeit  for  the  franchise  that  it  cannot  be 
*nsiered  in  any  just  sense  as  possessing 
tke  ntore  of  a  tax.  It  is  not  even  rental, 
b  ii  ifte  money  paid  for  a  tract  of  land, — 
|Bt  oi  the  pordiase  price.  It  does  not,  like 
t  pcfeeatage  of  the  gross  receipts,  vary  with 
^  rhsngfs  of  business,  has  no  resemblance 
to  a  wrtanniag  discharge  of  the  obligation 
vlkh  property  is  under  for  contribution  to 
tte  sippoit  of  the  government.  Further, 
tte  wlMie  Biatt«r  of  allowing  a  reduction 
a  seDovit  of  that  which  is  spoken  of  as  "in 
iT^  ntne  of  *a  tax,"  is  a  matter  of  grace  on 
tbe  part  oi  the  legislature.    The  franchises 


granted  were,  as  we  have  held,  subjeet  U 
taxation,  and  the  fact  that^  upon  equitable 
considerations,  the  state  has  consented  that 
a  certain  reduction  shall,  in  some  cases,  be 
made,  does  not  entitle  every  holder  of  a 
franchise  to  a  like  reduction.  It  is  akin 
to  an  exemption,  and  there  is  nothing  in  the 
Federal  Constitution  to  prevent  a  state  from 
granting  exemptions  from  taxation.  Bell's 
Gap  R.  Co,  V.  Pennsylvania,  134  U.  S.  232, 
33  L.  ed.  892,  10  Sup.  Ct.  Rep.  633. 

With  regard  to  the  third  contention,  it 
may  be  said  that  there  is  a  difference  be- 
tween surface  and  subsurface  street  rail- 
roads sufficient  to  justify  a  diversity  in  the 
mode  and  extent  of  taxation.  In  Savannah, 
T.  4>  /.  of  H,  R.  Co.  V.  Savannah,  198  U.  S. 
392,  49  L.  ed.  1097,  25  Sup.  Ct.  Rep.  690,  just 
decided,  taxation  of  a  street  railroad  was 
challenged  on  the  groimd  that  a  steam  rail- 
road which  ran  into  the  city  and  along  its 
streets,  and  there  did  some  of  the  same  kind 
of  work  as  the  ordinary  street  railroad,  was 
not  subject  to  the  same  tax,  and,  referring 
to  this  contention,  is  this  declaration  by  Mr. 
Justice  Holmes:  "The  difference  between  the 
two  railroads  is  obvious,  and  warrants  the 
diversity  in  the  mode  of  taxation."  Further, 
the  condition  of  the  title  to  the  only  sub- 
surface road  in  the  city  of  New  York  clear- 
ly puts  it  in  a  class  by  itself. 

These  are  all  the  questions  we  deem  it  im- 
portant to  consider.  We  find  no  error  in  the 
dedaion  of  the  Suprerne  Cottrt  of  New  York, 
and  it  is  affirmed. 


•PEOPLE    OF    THE    STATE    OF    NEW  [48] 
YORK  ew  rel.  BROOKLYN  CITY  RAIL- 
ROAD COMPANY,  Plff.  in  Err., 

V. 

STATE  BOARD  OF  TAX  COMMISSION- 
ERS. 

(See  S.  C.  Reporter's  ed.  48-62.) 


!•   Contracts— exemption  fron&  tazatlOA 
— valldtty    of    tn,iL    on    special    fsrnn- 

elitses.— The  contract  arrangement  for  the 
payment  to  a  municipality  of  a  license  fee 
on  each  street  car,  modified  as  to  the 
amount  of  such  fees  under  the  authority  of 
a  statute  accepted  by  the  street  railway 
company,  stating  that  snch  fees  should  be 
taken  "In  full  satisfaction  for  the  use  of 
the  streets  or  avenues/*  does  not  exempt  the 
company  from  tbe  tax  imposed,  under  N.  Y. 
Laws  1899,  chap.  712,  on  its  franchise. 

Note. — On  tarnation  of  corporate  franohi$e9 
in  the  United  Statea — see  note  to  LouisyiUs 
Tobacco  Warehouse  Co.  ▼.  Com.  57  L.R.A.  88. 

A9  to  oorporaie  tarnation  in  United  States  as 
affected  5y  the  oontroot  clsmee  in  the  Federal 
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2.  Conatltvttonal  la^r— >tax  on  special 
francl&laea— dve  prooeui  of  la'vv  tn 
▼alvatlon.— A  street  railway  company  can- 
not claim  to  baye  been  denied  due  process 
of  law  in  the  yaluatlon  of  its  franchise  for 
the  purpose  of  tbe  special  franchise  tax  Im- 
posed by  N.  Y.  Laws  1800,  chap.  712,  on  the 
theory  that  It  was  ascertained  by  speculation 
and  {^esswork,  where  such  valuation  Is  re- 
quired to  be  made  by  the  state  board  of 
tax  commissioners,  to  which  the  owner  of 
the  franchise  is  required  to  furnish  a  writ- 
ten report,  and  notice  and  hearlos:  are  ac- 
corded such  owner,  and  a  review  of  the  ••- 
tessment  by  certiorari  is  afforded. 

[No.  79.] 

Argued  ApHl  17, 18, 19, 1905.    Decided  May 

29, 1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
sustaining  an  assessment  of  a  street  railway 
franchise,  entered  pursuant  to  the  mandate 
of  the  Court  of  Appeals  of  that  state,  which 
had  reversed  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  for  the  Third 
Department,  which  had,  in  turn,  reversed  the 
judgment  of  tbe  Supreme  Court  entered  at  a 
special  term  held  in  and  for  the  county  of 
Albany  on  a  writ  of  certiorari  to  review  the 
action  of  the  state  board  of  tax  commission- 
ers.  Affirmed. 

See  same  case  below  in  Appellate  Division 
of  Supreme  Court,  79  App.  Div.  183,  80  N.  Y. 
Supp.  85;  in  Court  of  Appeals,  174  N.  Y. 
417,  63  L.  R.  A.  884,  67  N.  E.  69. 


Statement  by  Mr.  Justice  Brewer: 
This  case,  like  the  preceding,  involves  the 
special  franchise  tax  law  of  New  York.  The 
facts  are  these:  On  December  22,  1853,  the 
relator  was  authorized  by  the  city  of  Brook- 
lyn to  construct,  maintain,  and  operate 
street  surface  railroads  upon  specified 
streets,  and  required  to  enter  into  a  good 
and  sufficient  bond  conditioned  for  the  faith- 
ful performance  of  all  the  terms  and  stipu- 
lations in  the  resolutions  granting  the 
authority.  On  December  30  of  that  year  a 
bond  in  the  sum  of  $200,000  was  duly  ex- 
ecuted by  the  relator,  and  has  ever  since 
been  kept  in  force.  The  terms  and  stipu- 
lations as  to  the  construction  and  operation 
of  the  railroad  need  not  be  mentioned.  The 
resolutions  contained  these  further  pro- 
visions: 

'*The  rates  of  fare  for  each  passenger  and 


the  license  fee  for  *eaeh  oar  to  be  paid  [49 
annually  into  the  city  treasury  shall  be  on 
the  respective  lines  above  mentioned: 

"1.  Fumam  street  route,  fare  not  to  ex- 
ceed 5  cents,  license  fee,  $50.  2.  Court 
street  route,  fare  not  to  exceed  4  cents, 
license  fee,  $20.  3.  Powers  street  route, 
fare  not  to  exceed  5  cents,  license  fee,  $20. 
4.  Flatbush  avenue  route,  fare  not  to  exceed 
5  cents,  license  fee,  $20.  5.  Fulton  avenue 
route,  fare  not  to  exceed  4  cents,  license  fee, 
$20.  6.  Myrtle  avenue  route,  fare  not  to 
exceed  4  cents,  license  fee,  $20.  7.  Sands 
street  route,  fare  not  to  exceed  5  cents, 
license  fee,  $10.  8.  Front  street  route,  fare 
not  to  exceed  5  cents,  license  fee,  $10." 

This  action  of  the  city  of  Brooklyn  was 
validated  by  the  state  legislature.  Other 
contracts  were  made  by  the  city  of  Brooklyn 
with  other  companies.  Those  companies 
were  subsequently  consolidated  with  the  re- 
lator, which,  on  the  1st  of  January,  1900, 
held  forty-five  similar  contracts  with  the 
municipalities  for  the  construction,  main- 
tenance, and  operation  of  street  surface  rail- 
roads in  the  present  boroughs  of  Brooklyn 
and  Queens.  Some  of  these  contracts  re- 
quired the  annual  payment  of  a  certain  per- 
centage of  the  gross  receipts.  Subsequently, 
under  due  legislative  authority,  the  con- 
tract arrangements  between  the  relator  and 
the  city  were  modified  in  respect  to  the 
amount  of  the  annual  license  fee.  Tbe 
statute  authorizing  the  modification  con- 
tains this  clause: 

'*The  said  license  fees  shall  be  taken  in 
full  satisfaction  for  the  use  of  the  streets  or 
avenues,  but  the  same  shall  not  release  said 
company  from  any  obligations  required  by 
law  to  keep  such  streets  or  avenues,  or  any 
part  thereof,  in  repair,  which  said  obli- 
gations and  the  contracts,  laws,  or  ordi- 
nances creating  and  enforcing  the  same,  are 
hereby  continued  in  full  force  and  oper- 
ation." 

if  r.  Charles  A.  Collin  argued  the  cause, 
and,  with  J/r.  William  F.  Sheehan,  filed  a 
brief  for  plaintiff  in  error: 

Two  propositions  are  well  established  and 
well  settled: 

(1)  A  duly  authorized  municipal  ordi- 
nance or  resolution  assenting  to  the  con- 
struction, maintenance,  and  operation,  by  a 
street  railroad  corporation,  of  its  railroads 


Constitution — see   note  to   Adams  v.   Yazoo  & 
M.  Valley  R.  Co.  60  L.  R.  A.  33. 

As  to  what  constitutes  due  process  of  law — 
see  Kunts  v.  Sumption,  2  L.  R.  A.  655,  and 
note;  Re  Gannon,  5  L.  R.  A.  359.  and  note; 
Ulman  v.  Baltimore,  11  L.  R.  A.  224,  and  note; 
and  Oilman  v.  Tncker,  13  L.  R.  A.  304,  and  note. 
And  see  notes  to  People  t.  O'Brien,  2  L.  R.  A. 
80 


255 ;  Pearson  v.  Yewdall,  24  L.  cd.  U.  S.  436 ; 
and  Wilson  v.  North  Carolina,  42  L.  ed.  U.  S. 
865. 

On  notice  and  hearing  required  to  oonstituta 
due  process  of  laic — see  notes  to  Knots  v. 
Sumption,  2  L.  R.  A.  657;  Chauvln  v.  Vallton, 
3  L.  R.  A.  194  ;  and  Ulman  v.  Baltimore,  11  L. 
R.  A.  225. 
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«  the  itreetB  of  a  mmiicipality,  when  ao- 
eepCed  by  the  railroad  corporation,  becomes 
a  contract  whidi  neither  the  state  nor  the 
■ranidpality  can  afterward  modify  without 
the  coBfltiit  of  the  railroad  corporation. 

t2)  The  terms  of  such  contract  r^ulate 
the  whole  subject  of  matters  properly  in- 
TtHred  in  and  being  a  part  of  the  contract; 
■sd  as  to  such  matters  all  additional  pro- 
fisiaBs  made  by  state  legislation  or  munic- 
ipal ordinance,  to  the  detriment  of  the  rail- 
road company  and  without  its  consent^  are 
«ad  as  impairing  the  obligation  of  the  C(m- 


▼.  Sk^don,  0  Wall.  50,  19  L.  ed. 
9H;  Coaat-lAne  tL  Co.  ▼.  Bavamndh,  30  Fed. 
M6;  Cleveland  v.  Cleveland  City  R.  Co.  104 
U.  &  517,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep. 
Tie,  94  Fed.  385;  Cleveland  v.  Cleveland 
tleetric  R.  Co.  194  U.  S.  538,  48  L.  ed.  1109, 
U  Sop.  Ct.  Rep.  764,  94  Fed.  385;  Detroit 
T.  Detroit  Citizens*  Street  R.  Co.  184  U.  S. 
M,  46  Ix  ed.  592,  22  Sup.  Ct.  Rep.  410; 
Lot  Angelee  r.  Los  Angeles  City  Water  Co. 
177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct. 
Icp.  736;  Rochester  v.  Rochester  R.  Co.  98 
A^  DiT.  521,  91  N.  Y.  Supp.  87;  Worces- 
ter T.  Worcester  Consol.  Street  R.  Co.  196 
U.  S.  539,  49  L.  ed.  591,  25  Sup.  Ct.  Rep. 
JK;  Walla  Walla  ▼.  Walla  Walla  Water 
Co.  172  U.  8.  1,  43  L.  ed.  341,  19  Sup.  Ct. 
lep.  77. 

Tbe  so-called  license  fees  which  the  Brook- 
I^B  City  Railroad  Company  agreed  to  pay, 
in  And  by  its  franchise  contract  of  185,3,  as 
veil  as  the  increased  license  fees  which  the 
citT  and  company  afterward,  in  pursuance 
il  the  amendment  of  1880,  agreed  should  be 
paid  in  lieu  thereof,  were  not  license  fees 
iroperly  so  called,  but  were  taxes ;  and  both 
the  original  and  subsequent  agreements  to 
pay  such  license  fees  were  agreements  to  pay 
tans.  It  is  also  clear  that  ihe  provisions  of 
ether  franchise  contracts  of  the  Brooicljm 
G^  Railroad  Company,  requiring  payment 
if  percentages  of  gross  receipts,  were,  in 
fte  manner,  agreements  to  pay  taxes. 

Hem  York  t.  Second  Ave.  R.  Co.  32  N.  Y. 
Hi,  14  Barfo.  41 ;  yew  York  r.  Third  Ave. 
£.  Co.  33  N.  Y.  42. 

The  franchise  contracts  in  question  fixed, 
tad  therefore  necessarily  limited,  the 
SBount  of  burdotis  in  the  nature  of  taxes 
vkieh  tbe  Brooklyn  City  Railroad  Company 
amid  thereafter  be  compelled  to  pay  on  ac- 
CBottt  of  its  property  consisting  of  the  in- 
tisfnble  rights  created   by  such   franchise 


rVid.;  Stein  v.  Mobile,  49  Ala.  362,  20 
Aml  Rep.  283;  Los  Angeles  v.  Los  Angeles 
COf  Water  Co.  61  Cal.  65,  177  U.  S.  558, 
44  L.  ed.  886,  20  Sup.  Ct.  Rep.  736;  New 
Jerk  r.  Broadway  d  S.  Ave.  R.  Co.  97  N.  Y. 
275:  }few  York  ▼.  Twenty-third  Street  R. 
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Co.  113  N.  Y.  811,  21  N.  E.  60;  People  em 
reU  Cayadutta  PI.  Road  Co.  v.  Cummings, 

166  N.  Y.  110,  59  N.  E.  703;  Re  Delaware 
Railroad  Taw,  18  Wall.  206,  21  L.  ed.  88S; 
New  Orleans  City  d  Lake  R.  Co.  v.  New 
Orleans,  143  U.  S.  192,  36  L.  ed.  121,  12  Sup. 
Ct.  Rep.  406,  40  La.  Ann.  587,  4  So.  512; 
Detroit  v.  Citizens*  Street  R.  Co.  184  U.  S. 
368,  46  L.  ed.  592f  22  Sup.  Ct.  Rep,  410. 

The  failure  of  the  special  franchise  tax 
law  to  indicate  any  principle  or  method  for 
ascertaining  the  value  of  the  intangible 
property  included  in  the  special  franchise; 
the  failure  of  the  state  board  to  attempt  any 
separate  valuation  of  the  intangible  prop- 
erty; and  its  failure  to  adopt  or  proceed 
upon  any  principle  or  method  of  valuing  the 
totality  of  intangible  and  tangible  property 
together  constituting  the  special  franchise; 
and,  necessarily,  the  substitution  therefor  of 
speculation  and  guesswork  in  place  of  judg- 
ment in  making  such  valuation, — ramounted 
to  such  an  absence  of  quasi  judicial  action 
as  to  constitute  the  taking  of  property  with- 
out due  process  of  law,  and  so  far  as  the 
statute  contemplates  such  a  procedure,  the 
statute  itself  is  imconstitutional  for  Uie 
same  reason. 

People  V.  San  Francisco  Sav.  Union,  31 
Cal.  132. 

Messrs.  Julius  M.  Mayer  and  Lonis 
Marshall  argued  the  cause  and  filed  *  a 
brief  for  defendant  in  error: 

The  decision  of  the  court  of  appeals  of 
New  York,  which  sustains  the  act  under  re- 
view, is  conclusive  in  this  court  as  to  any 
question  of  conflict  between  it  and  the  state 
Constitution. 

Merchants*  d  M.  Bank  v.  Pennsylvania, 

167  U.  S.  462,  42  L.  ed.  236,  17  Sup.  Ct.  Rep. 
829;  West  River  Bridge  Co.  v.  Dix,  6  How. 
507,  12  L.  ed.  535;  Spencer  v.  Merchant, 
125  U.  S.  352,  31  L.  ed.  766,  8  Sup.  Ct.  Rep. 
921;  Bucher  v.  Cheshire  R.  Co.  125  U.  S. 
555,  582,  31  L.  ed.  795,  798,  8  Sup.  Ct.  Rep. 
974;  BelVs  Cap  R.  Co.  v.  Pennsylvania,  134 
U.  8.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep. 
533;  Lewis  v.  Monson,  161  U.  S.  645,  38  L. 
ed.  265,  14  Sup.  Ct.  Rep.  424;  Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  194,  41 
L.  ed.  683,  17  Sup.  Ct.  Rep.  305;  Long  Is- 
land J^ater  Supply  Co.  v.  Brooklyn,  106  U. 
8.  685,  41  L.  ed.  1165,  17  Sup.  Ct.  Rep. 
718;  Hodge  v.  Muscatine  County,  196  U.  S. 
276,  49  L.  ed.  477,  25  Sup.  Ct.  Rep.  237; 
Re  Tyler,  149  U.  8.  187,  37  L.  ed.  696,  13 
8up.  Ct.  Rep.  785. 

It  follows  from  these  authorities  that  this 
court  will  not  interfere  with  the  construc- 
tion given  by  the  state  courts  to  the  laws 
regulating  the  taxation  of  property  within 
the  state,  or  review  findings  of  fact  or  the 
conclusions  of  assessing  officers  as  to  the 
value  of  property  sought  to  be  assessed:  In 
6  81 
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other  words,  decisions  based  on  local  laws, 
not  involving  a  Federal  constitutional  ques- 
tion, or  resting  on  pure  questions  of  fact, 
are  not  reviewable. 

Hihhen  v.  Smith,  191  U.  S.  310,  48  L.  ed. 
195,  24  Sup.  Ct.  Rep.  88;  Seneca  Nation  v. 
Ohfiety,  162  U.  8.  283,  40  L.  ed.  970,  16 
Sup.  Ct.  Rep.  828;  Tripp  ▼.  Santa  Rosa 
Street  R.  Co.  144  U.  S.  126,  36  L.  ed.  371, 

12  Sup.  Ct.  Rep.  666;  Iowa  C.  R,  Co.  v. 
Iowa,  160  U.  S.  389,  40  L.  ed.  467,  16  Sup. 
Ct  Rep.  344;  Letoie  v.  CampaUy  3  Wall. 
106,  18  L.  ed.  211 ;  Dower  v.  Richards,  161 
U.  S.  659,  38  L.  ed.  306,  14  Sup.  Ct.  Rep. 
462;   Leffingwell  v.  Warren,  2  Black,  599, 

17  L.  ed.  261;  Kelly  v.  Pittsburgh,  104  U. 
S.  78,  26  L.  ed.  658 ;  Missouri,  K.  d  T,  R.  Co. 
V.  Haher,  169  U.  S.  613,  639,  42  L.  ed.  878, 
887,  18  Sup.  Ct.  Rep.  488;  Smiley  v.  Kan- 
sas, 196  U.  S.  447,  49  L.  ed.  646,  25  Sup.  Ct 
Rep.  289. 

A  special  franchise,  as  defined  in  the  act, 

18  properly  subject  to  taxation. 

People  ew  rel.  Metropolitan  Street  R.  Co. 
▼.  State  Taw  Comrs.  174  N.  Y.  435,  63  L.  R. 
A.  884,  67  N.  E.  69;  People  v.  O'Brien,  111 
N.  Y.  1,  2  L.  R.  A.  255,  7  Am.  St  Rep.  684, 
18  N.  E.  692;  Detroit  v.  Detroit  Citizens* 
Street  R.  Co.  184  U.  S.  398,  46  L.  ed.  610, 
22  Sup.  Ct  Rep.  410;  Syracuse  Water  Co. 
V.  Syracuse,  116  N.  Y.  167,  6  L.  R.  A.  546, 
22  K  E.  381;  People  ew  rel.  Woodhaven 
Gaslight  Co.  v.  Deehan,  153  N.  Y.  528,  47  N. 
E.  787;  Ingersoll  v.  Nassau  Electric  R.  Co. 
157  N.  Y.  453,  43  L.  R.  A.  236,  52  N.  E. 
646;  Ohee  v.  Northern  Union  Gas  Co.  158 
N.  Y.  610,  63  N.  E.  692;  Wilmington  d  W. 
R.  Co.  V.  Reid,  13  Wall.  264,  20  L.  ed.  668 ; 
Monongahela  ^av.  Co.  v.  United  States,  148 
U.  6.  312,  328,  329,  37  L.  ed.  463,  468,  469, 

13  Sup.  Ct  Rep.  622;  Adams  Ewp.  Co.  ▼. 
Ohio  State  Auditor,  166  U.  S.  219,  41  L. 
ed.  977,  17  Sup.  Ct  Rep.  604;  Henderson 
Bridge  Co.  v.  Kentucky,  166  U.  S.  150,  41 
L.  ed.  953,  17  Sup.  Ct.  Rep.  532;  New 
Mewico  ▼.  United  States  Trust  Co.  172  U.  S. 
171,  43  L.  ed.  407,  19  Sup.  Ct.  Rep.  128. 

The  authority  of  every  state  to  tax  all 
property,  real  and  personal,  within  its  ju- 
risdiction, is  unquestionable. 

Western  V.  Teleg.  Co.  v.  Taggart;  163  U. 
8.  14,  41  L.  ed.  64,  16  Sup.  Ct  Rep.  1*054 ; 
M'Culloeh  V.  Maryland,  4  Wheat  316,  429, 
4  L.  ed.  579,  607. 

The  state  may  from  time  to  time  bring 
within  the  purview  of  its  taxing  power  new 
subjects  which  had  not  been  covered  by 
previous  legislation, — as,  for  example,  mort- 
gages owned  by  citizens  of  other  states  on 
property  within  the  state  {Savings  d  Loan 
Boo.  ▼.  Multnomah  County,  169  U.  S.  421, 
42  L.  ed.  803,  18  Sup.  Ct.  Rep.  392)  ;  the 
right  of  succession  to  the  property  of  one 
dving  {Magoun  y. Illinois  Trust  d  Sav.  Bank, 


170  U.  8.  283,  42  L.  ed.  1037,  18  Sup.  Ct 
Rep.  594 )  ;  debts  owing  by  a  resident  debtor 
to  a  nonresident  creditor  {Blackstone  v.  Mil- 
ler, 188  U.  S.  189,  47  L.  ed.  439,  23  Sup.  Ct. 
Rep.  277 ) ;  the  right  given  to  a  foreign  cor- 
poration to  carry  on  business  within  the  state 
{Horn  Silver  Min.  Co.  v.  New  York,  143  U. 
S.  306,  36  L.  ed.  164,  4  Inters.  Com.  Rep. 
57,  12  Sup.  Ct  Rep.  403)  ;  the  amount  of 
capital  employed  by  a  foreign  corporatton 
within  the  state  {New  York  v.  Roberts,  171 
U.  S.  658,  43  L.  ed.  323,  19  Sup.  Ct  Rep. 
58). 

Hence,  if  the  franchises  of  a  public  senrioe 
corporation  are  property,  they  may  likewise 
become  the  subject  of  taxation,— especially 
when  united  with  tangible  property  designed 
to  utilize  such  franchises. 

Henderson  Bridge  Co.  v.  Kentucky,  16(^ 
U.  S.  150,  41  L.  ed.  963,  17  Sup.  Ct  Rep. 
532;  State  ew  rel.  Milwaukee  Street  R.  Co. 
V.  Anderson,  90  Wis.  550,  63  N.  W.  746; 
Detroit  Citizens*  Street  R.  Co.  v.  Detroit,^ 
125  Mich.  673,  84  Am.  St  Rep.  589,  85  N. 
W.  96,  88  N.  W.  809;  State  Railroad  Tax 
Cases,  92  U.  S.  575,  23  L.  ed.  663;  Centrai 
P.  R.  Co.  V.  California,  162  U.  S.  126,  40  L. 
ed.  915,  16  Sup.  Ct  Rep.  766. 

The  power  to  tax  being  essential  to  the 
very  existence  of  the  state,  there  can  be  no 
presumption  that  it  has  been  either 
abandoned  or  restricted ;  and  whoever  claims 
that  it  has  been  must  show  that  the  intent  to 
grant  immunity  was  conferred  in  express 
and  unambiguous  terms,  which  will  not  be 
extended  by  implication  beyond  their  fair 
import.  Exemption  from  taxation  will  not 
be  wrested  from  unwilling  words. 

Cooley,  Taxn.  3d  ed.  112;  Providence 
Bank  v.  Billings,  4  Pet.  514,  7  L.  ed.  939  ; 
Philadelphia,  W.  d  B.  R.  Co.  v.  Maiyland^ 
10  How.  376,  13  L.  ed.  461;  Erie  R.  Co.  ▼. 
Pennsylvania,  21  JVall.  497,  22  L.  ed.  598 ; 
Farrington  v.  Tennessee,  95  U.  S.  686,  24  I* 
ed.  560;  Memphis  CHislight  Co.  v.  Taxing 
DistHct,  109  U.  S.  399,  27  L.  ed.  976,  3  Sui^ 
Ct.  Rep.  205;  New  Orleans  City  d  Lake  H 
Co.  V.  New  Orleans,  143  U.  S.  192,  36  L.  ed 
121,  12  Sup.  Ct  Rep.  406;  Stone  v.  Bank  o 
Commerce,  174  U.  S.  412,  43  L.  ed.  1028.  H 
Sup.  Ct.  Rep.  747;  People  ex  rel.  Cunning 
ham  ▼.  Roper,  36  N.  Y.  629;  People  es  rci 
Westchester  v.  Davenport,  91  N.  Y.  674 
Wilmington  d  W.  R.  Co.  v.  Alshrook,  14 
U.  S.  294,  36  L.  ed.  978,  13  Sup.  Ct,  Rc^ 
72;  Ford  ▼.  Delta  d  P.  Land  Co.  164  U.  fc 
666,  41  L.  «d.  592,  17  Sup.  Ct  Rep.  230. 

In  the  absence  of  any  express  statiitor 
authority  the  state  alone  cannot  in'<^nt  e: 
emption  from  taxation;  and  an  attempt  c 
the  part  of  a  municipality  to  confer  nuc 
immunity  would  ^  ultra  vires  and  inefTe 
tual. 

Mintum  ▼.  Larue,  23  How.  436,  10  L».  e 
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174;  Bjfraeuse  Water  Co.  v.  Syracuse,  116 
K.  Y.  181,  5  L.  R.  A.  646,  22  N.  E.  381 ; 
W%ier  Comrt,  Y.  Weatohester  County  Wa- 
Urworka  Co.  176  N.  Y.  239,  68  N.  E.  348 ; 
t^dmond  County  Oaslight  Co.  v.  Middle- 
toum,  69  N.  Y.  228;  Norwich  Oaslight  Co. 
T.  yonoick  City  Gas  Co.  25  Conn.  19 ;  De- 
troit Citizens^  Street  R.  Co.  v.  Detroit  R. 
Co.  171  U.  S.  48,  43  L.  cd.  67,  18  Sup.  Ct. 
Rep.  732. 

Kren  where  the  state  undertakes  to  re- 
ttrkt  its  power  of  taxation,  the  rule  applica- 
ble to  the  interpretation  of  public  grants 
Applies;  namely,  that  the  instrument  by 
vUeh  restriction  is  claimed  to  have  been 
craited  must  be  so  strictly  construed  as  to 
«pente  as  a  surrender  of  the  sovereign 
power  no  further  than  is  expressly  declared 
by  the  terms  of  the  grant,  the  grantee  taking 
lothing  in  that  respect  by  inference. 

Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet  420,  9  L.  ed.  773;  Lehigh  Water  Co. 
T.  Easton,  121  U.  S.  391,  30  L.  ed.  1060,  7 
Snp.  Ct.  Rep.  916;  Syracuse  Water  Co.  v. 
Sfmcmse,  116  N.  Y.  167,  6  L.  R.  A.  546,  22 
N.  E.  381;  Tennessee  v.  Whitioorth,  117  U. 
S.  148,  149,"  29  L.  ed.  836,  6  Sup.  Ct.  Rep. 
•49;  Phoenix  F.  d  M.  Ins.  Co.  v.  Tennessee, 
ICl  U.  &  174,  40  L.  ed.  660,  16  Sup.  Ct.  Rep. 
471;  Bkaneateles  Waterworks  Co.  v.  Skane- 
•tetef,  184  U.  S.  362,  46  L.  ed.  590,  22  Sup. 
CL  Rep.  400 ;  Chicago  Theological  Seminary 
T.  iOwow,  188  U  S.  672,  47  L.  ed.  648,  23 
Snp.  Ct.  Rep.  386;  Providence  Bank  v.  Bil- 
Kii^t,  4  Pet.  514,  7  L.  ed.  939;  United  States 
T.  Arredondo,  6  Pet.  736,  8  L.  ed.  564; 
fenine  r.  Chesapeake  d  D.  Canal  Co.  9 
Bow.  192,  13  L.  ed.  100;  Richmond  F.  d  P. 
£.  Co.  T.  Louisa  R.  Co.  13  How.  71,  14  L. 
«d.  55;  Pennock  v.  Coe,  23  How.  117,  16  L. 
el  436;  People  ex  rel.  Westchester  F.  Ins. 
Co.  T.  Davenport,  91  N.  Y.  586;  Tucker  v. 
rmynson,  22  WaU.  575,  22  L.  ed.  816; 
JSorthKestem  Fertilizing  Co.  v.  Hyde  Park, 
17  U.  S.  659,  666,  24  L.  ed.  1036,  1038;  1 
Mofmwetz,  PriT.  Corp.  2d  ed.  S  323. 

This  court  should  follow  the  decision  of 
tke  state  court  when  the  question  is  one 
of  dofobt  and  uncertainty.  Especial  respect 
ibonld  be  bad  to  such  decisions  when  the 
dispute  arises  out  of  general  laws  of  a  state, 
xegulating  its  exercise  of  the  taxing  power, 
or  relating  to  the  state's  disposition  of  its 
public  lands. 

Wilson  Y.  Standefer,  184  U.  S.  411,  412, 
4<  k  ed.  617,  618,  22  Sup.  Ct.  Rep.  384. 

AMmtnifig  that  a  contract  of  exemption 
from  general  taxation  can  be  implied  from 
tte  language  of  the  ordinance;  that  the  city 
kad  the  power  to  grant  such  exemption, 
uid  that  it  intended  to  do  so;  that  there 
vii  a  consideration  for  tAe  contract,  which 
is  essential,  but  which  nowhere  appears 
(Qrmnd  Lodge,  F.  d  A.  M.  v.  New  Orleans, 
199  ir.  8. 


166  U.  S.  143,  41  L.  ed.  951,  17  Sup.  Ct.  Rep. 
523), — ^nevertheless  the  right  to  tax  the  re- 
lator's special  franchises  was  properly  exer- 
cised under  the  power  reserved  to  the  'legis- 
lature by  the  Constitution  and  statutes  of 
New  York. 

Miller  v.  New  York,  15  Wall.  478.  21  L. 
ed.  98;  New  York  ex  rel.  Schurz  v.  Cookf 
148  U.  S.  397,  410,  37  L.  ed.  498,  503,  13 
Sup.  Ct.  Rep.  645;  Holyoke  Water-Power 
Co.  V.  Lyman,  15  Wall.  500,  21  L.  ed.  133; 
Tomlinson  v.  Jessup,  15  Wall.  454,  21  L. 
ed.  204;  Sherman  v.  Smith,  1  Black,  587, 
17  L.  ed.  163;  Maine  C.  R.  Co.  v.  Maine,  96 
U.  S.  499,  24  L.  ed.  836;  Louisville  Water 
Co.  V.  Clark,  143  U.  S.  1,  36  L.  ed.  55,  12 
Sup.  Ct.  Rep.  346;  Covington  v.  Kentucky, 
173  U.  S.  231,  43  L.  ed.  679,  19  Sup.  Ct. 
Rep.  383;  Citizens*  Sav.  Bank  v.  Otrens- 
horo,  173  U.  S.  636,  43  L.  ed.  840,  19  Sup. 
Ct.  Rep.  530;  Atlantic  d  O.  R.  Co.  v.  Geor- 
gia, 98  U.  S.  359,  365,  25  L.  ed.  185,  187; 
Hodge  v.  Richmond  d  D.  R.  Co.  99  U.  S.  348, 
353,  25  L.  ed.  303,  304 ;  Sinking  Fund  Cases, 
99  U.  S.  700,  720,  25  L.  ed.  496,  601 ;  Green- 
wood V*  Union  Freight  R.  Co.  105  U.  S.  13, 
21,  26  L.  ed.  961,  965;  Close  v.  Olenwood 
Cemetery,  107  U.  S.  466,  476,  27  L.  ed.  408, 
412,  2  Sup.  Ct.  Rep.  267;  Spring  Valley 
Waterworks  Co.  v.  Schottler,  110  U.  S.  347, 
28  L.  ed.  173,  4  Sup.  Ct.  Rep.  48;  Oihhs  v. 
Consolidated  Gas  Co.  130  U.  S.  396,  400, 
32  L.  ed.  979,  9  Sup.  Ct.  Rep.  553;  Sioux 
City  Street  R.  Co.  v.  Sioux  City,  138  U.  S. 
98,  108,  34  L.  ed.  898,  902,  11  Sup.  Ct.  Rep. 
226 ;  Hamilton  Oaslight  d  Coke  Co.  v.  Ham- 
ilton, 146  U.  S.  258,  270,  36  L.  ed.  963,  968, 
13  Sup.  Ct.  Rep.  90;  Looker  v.  Maynard, 
179  U.  S.  46,  45  L.  ed.  79,  21  Sup.  Ct.  Rep. 
21;  Corry  v.  Baltimore,  196  U.  S.  466,  49  L. 
ed.  556,  25  Sup.  Ct.  Rep.  297 ;  Adirondack  R. 
Co.  V.  New  York,  176  U.  S.  345,  44  L.  ed. 
498,  20  Sup.  Ct.  Rep.  460. 

This  court  is  not  concerned  with  the  cor- 
rectness of  the  valuation  of  the  relator's 
special  franchises,  or  with  the  soundness  of 
the  rules  of  evidence  or  of  the  opinions 
adopted  by  the  tax  commissioners,  the  ref- 
eree, or  the  several  state  courts  which  sat 
in  review  of  the  assessment.  When  the  par- 
ties to  a  controversy — and  especially  those 
whose  property  has  been  assessed  for  pur- 
poses of  taxation — have  been  fully  heard  in 
the  regular  course  of  judicial  proceedings, 
an  erroneous  decision  of  a  state  court  can- 
not be  said  to  deprive  the  unsuccessful 
litigant  of  his  property  without  ?lue  process 
of  law. 

Walker  v.  Sauvinet,  92  U.  S.  90,  23  L.  ed. 
678 ;  Head  v.  Amoskeag  Mfg.  Co.  1 13  U.  S. 
9,  28  Ij.  ed.  889,  5  Sup.  Ct.  Rep.  441 ;  Arrow- 
smith  V.  Harmoning,  118  U.  S.  194,  30  L. 
ed.  243,  6  Sup.  Ct.  Rep.  1023;  Yick  Wo.  v. 
Hopkins,  118  U.  S.  356,  369,  30  L.  ed.  220. 
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220,  e  Sup.  Ct.  Eep.  10C4;  MorUy  v.  Lake 
Shore  d  M,  8.  R.  Co.  14G  U.  S.  162,  36  L.  ed. 
925,  13  Sup.  Ct.  Rep.  54;  Bergemann  v. 
Backer,  157  U.  8.  655,  39  L.  ed.  845,  15 
Sup.  Ct.  Rep.  727 ;  Central  Land  Co.  v.  Laid- 
,ley,  159  U.  S.  103,  40  L.  ed.  91,  16  Sup.  Ct. 
Rep.  80;  MoMillen  v.  Anderson,  95  U.  S.  37, 
24  L.  ed.  335;  Hagar  v.  Reclamation  Dis- 
trict So.  108,  111  U.  S.  701,  28  L.  ed.  569, 
4  Sup.  Ct.  Rep.  663;  Palmer  v.  McMahon, 
133  U.  S.  660,  33  L.  ed.  772,  10  Sup.  Ct. 
Rep.  324;  Pittsburgh,  C.  C.  d  8t.  L.  R.  Co. 
V.  Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114;  Kentucky  Railroad  Tax 
Cases,  115  U.  S.  321,  29  L.  ed.  414,  6  Sup. 
Ct.  Rep.  57;  Fallbrook  Irrig.  District  ▼. 
Bradley,  164  U.  S.  112,  41  L.  ed.  369,  17 
Sup.  Ct.  Rep.  56;  Merchants*  d  M.  Bank  v. 
Pennsylvania,  167  U.  S.  461,  42  L.  ed.  236, 
17  Sup.  Ct.  Rep.  829 ;  Bauman  v.  Ross,  167 
U.  S.  690,  42  L.  ed.  288,  17  Sup.  Ct.  Rep. 
966;  King  v.  Mullins,  171  U.  S.  404,  43  L. 
ed.  214,  18  Sup.  Ct.  Rep.  925;  Bellingham 
Bay  d  B.  C.  R.  Co.  v.  New  Whatcom,  172 
U.  S.  314,  43  L.  ed.  460,  19  Sup.  Ct.  Rep. 
205;  Turpin  v.  Lemon,  187  U.  S.  61,  47  L. 
ed.  70,  23  Sup.  Ct.  Rep.  20;  Qlidden  v.  Har- 
rington, 189  U.  S.  255,  47  L.  ed.  798,  23 
Sup.  Ct.  Kep.  574;  Hibhen  v.  Smith,  191  U. 
S.  310,  48  L.  ed.  195,  24  Sup.  Ct.  Rep.  88; 
Corry  v.  Baltimore,  196  U.  S.  466,  49  L.  ed. 
556,  25  Sup.  Ct.  Rep.  297 ;  Hodge  v.  Musca- 
tine County,  196  U.  S.  276,  49  L.  ed.  477, 
26  Sup.  Ct.  Rep.  237. 

Equally  unfounded  is  the  claim  tliat  this 
legislation  deprives  the  relator  of  the  equal 
protection  of  the  laws. 

Kentucky  Railroad  Tax  Cases,  115  U.  S. 
321,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57 ;  Pitts- 
burgh, C.  C.  d  St.  L.  R.  Co.  V.  Backus,  154 
U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct.  Rep. 
114;  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S. 
354,  35  L.  ed.  1040,  3  Inters.  Com.  Rep.  810, 
12  Sup.  Ct  Rep.  250;  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  228,  41  L.  ed. 
697,  17  Sup.  Ct.  Rep.  305;  Magoun  v.  Illi- 
nois Trust  d  Sav.  Bank,  170  U.  S.  293,  42 
L.  ed.  1042,  18  Sup.  Ct.  Rep.  594;  Cook  v. 
Marshall  County,  196  U.  S.  261,  49  L.  ed. 
471,  25  Sup.  Ct.  Rep.  233;  Kehrer  v.  Stew- 
art, 197  U.  S.  60,  49  L.  ed.  663,  25  Sup.  Ct. 
Rep.  403;  Coulter  v.  LouisvUle  d  N.  R.  Co. 
196  U.  S.  608,  49  L.  ed.  617,  25  Sup.  Ct. 
Rep.  342 ;  California  ▼.  California  P.  R.  Co. 
127  U.  S.  1,  32  L.  ed.  150,  2  Inters.  Com. 
Rep.  153,  d-Sup.  Ct.  Rep.  1073. 

If  there  were  even  a  doubt  as  to  the  con- 
stitutionality of  the  legislation  now  at- 
tacked, it  should  be  determined  in  favor  of 
the  validity  of  such  legislation,  since  it  af- 
fects the  revenues  of  a  sovereign  state,  and 
is  designed  to  promote  a  just  distribution  of 
the  burdens  of  taxation  am<mg  its  citizens. 
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King  v.  Mullins,  171  U.  S.  436,  43  L  ed. 
226,  18  Sup.  Ct.  Rep.  925. 

Mr.  Justice  Breirer  delivered  the  opinion 
of  the  court: 

Do  these  license  fees  stand  as  an  equiva; 
lent  for  property  taxes  so  that  a  stipulation 
in  respect  to  them  relieves  the  property  from 
liability  to  ordinary  taxation!  This  certain- 
ly would  not  be  the  general  rule.   A  license 
fee  is  understood  to  be  a  charge  for  tht 
privilege  of  carrying  on  a  business  or  oc- 
cupation, and  is  not  the  equivalent  or  in 
lieu  of  a  property    tax.      Take   the   vast 
volume  of  occup.ations  which  are  subject  to 
licenses  from  either  the  nation  or  the  states. 
Who  supposes  that,  in  the  absence  of  some 
express    stipulation,   the   fees  charged  for 
those  licenses  operate  to  relieve  the  property 
employed  in  the  business  from  the  ordinar}^ 
burdens  of  property  taxation?    The  precise 
question  as  to  the  effect  of  an  ordinance  Un 
posing  a  license  fee  for  cars  used  on  a  streei 
railroad  was  before  the  court  of  appeals  ii 
New  York  v.  Broadway  d  S.  Ave.  R.  Co.  9' 
N.  Y.  275,  in  which,  on  page  282,  the  coui 
said : 

"The  contract  of  the  defendant  arises  f  roi 
the  provisions  of  its    charter    by  which 
agrees  to  pay  a  certain  sum  reserved  ther 
in  in  consideration    of    the  privileges  co 
ferred  thereby.    It  is  neither  a  tax  nor  is 
a  penalty;  and  hence  the  technical  rules 
to  penal  actions  or  suits  to  recover  a  t 
which  are  invoked  by  the  appellant  have 
application." 

Further,    in   the    statute    modifying    1 
license  fees,  which  was  accepted  by  the 
lator,  it  was    expressly    stated    that    tl 
should  '*be  taken  in  full  satisfaction  for 
use   of   the   streets   or   avenues."     Cleai 
tlierefore,    the    fees   being   imposed    foi 
specilic   purpose,   they   cannot    exempt 
relator's  property  from  the  tax  imposed 
the  special  franchise  tax  law. 

It  is  further  objected  that  there  vra 
failure  of  due  process  of  law  in  that 
special  franchise  tax  law  did  not  indi 
*any  principle  or  method  for  ascertaii 
the  value  of  the  intangible  property  incl 
in  the  special  franchise,  and  that  the  ) 
board  did  not  make  any  separate  valui 
of  the  tangible  property,  and  did  not  i 
or  proceed  upon  any  principle  or  meth< 
valuing  the  totality  of  the  tan^ble  as 
tangible  property,  but  necessarily  ind 
in  mere  speculation  and  gueas^Mrork  in 
of  exercising  judgment  in  making  tbe 
ation. 

We  are  of  opifiion  that  thia   object. 
without  merit.    The  sections  rela^tin^ 
taxation  of  special  franchises  iprere   ei 
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■•  mendiDentB  to  and  part  of  the  general 
tax  law  of  the  state,  and  are  to  be  construed 
aeeordinglj.  By  one  section  the  valuation 
it  to  be  determined  by  the  state  board  of  tax 
eommissioners.  By  another  the  owner  of 
ercry  such  franchise  is  required  to  make  a 
writtd  report  to  the  state  board,  containing 
a  fvJl  deMsription  of  the  franchise,  a  copy 
of  the  special  grant,  ordinance,  or  contract 
OKler  whidi  it  is  held,  or,  if  possessed  or 
cajojed  under  a  general  law,  a  reference  to 
meh  law,  a  statement  of  any  condition,  obli- 
fition  or  burden  imposed  upon  the  franchise, 
tfligether  with  such  other  information  as 
tke  state  board  may  require ;  and  that  board 
ii  authorized  to  require,  from  time  to  time, 
further  reports  containing  information  upon 
Mch  matters  as  it  may  specify.  Not  only 
that;  after  making  the  valuation  the  state 
board  is  required  to  give  notice  in  writing 
to  the  owner  of  the  franchise,  stating  the 
filuatioii,  and  that  on  a  day  specified,  not 
k«  than  twenty  nor  more  than  thirty  days 
thereafter,  it  will  meet  to  hear  and  de- 
tennine  any  complaint  against  such  assess- 
mest,  and  this  notice  must  be  Served  at  least 
ta  days  before  the  day  fixed  for  the  hearing. 
At  the  hearing  the  owner  may  file  a  state- 
■cst  under  oath,  specifying  the  respect  in 
which  the  valuation  is  incorrect;  testimony 
■ay  be  taken  and  a  full  investigation  had. 
Aaother  section  provides  for  a  review  of  the 
Miiiiiiiimint  by  writ  of  certiorari.  These 
pfovittona  were  all  complied  with.  Notice 
wu  given  to  the  relator,  and  on  the  day 
fxed  lor  the  hearing  it  appeared  and  filed 
Pf]itsobjeetians.  ^Thereafter  it  took  out  a  writ 
tA  certiorari  to  review  the  proceedings  of  the 
tsx  board.  Surely  by  this  due  process  of  law 
wai  secured.  It  will  not  do  to  say  that  the 
fmlnsMon  of  a  piece  of  property  is  mere 
fUMswork,  True,  it  is  often  largely  a  mat- 
tff  of  opinion,  and  mathematical  exactness 
is  aot  always  possible.  Various  elements 
cater  into  and  affect  an  opinion  respecting 
the  value  of  a  given  piece  of  property,  and 
aQ  that  can  be  required  is  that  the  assessing 
board  ezereiae  an  honest  judgment,  based 
mftm.  the  informaUon  it  possesses  or  is  able 
to  acquire.  That  valuation  is  of  the  proper- 
ty as  a  totality,  and  it  is  unnecessary  in 
■akiqg  an  assessment  to  disintegrate  the 
farious  dements  which  enter  into  it,  and 
ueribe  to  each  its  separate  fraction  of  value. 
OftcBtimea  the  combination  itself  is  no  in- 
eoanderable  factor  in  creating  the  value. 
We  are  of  the  opinion  that  the  relator  was 
aot  denied  due  process  of  law  in  the  valu- 
ition  and  assessment  of  its  franchise. 

We  see  nothing  else  in  the  record  calling 
lor  BOtiee,  and  the  judgment  of  the  Supreme 
Ccmrt  ef  New  Yerh  %e  affirmed. 


•PEOPLE    OF    THE    STATE    OF    NEW [53] 
YORK  ex  rel.  TWEXTY-THIRD  STREET 
RAILWAY  COMPANif,  Plff,  in  Err., 

V. 

STATE  BOARD  OF  TAX  COMMISSION- 
ERS.    (No.  75.*) 


PEOPLE  OP  THE  bTATE  OF  NEW  YORK 
ew  rel.  CENTRAL  CROSSTOWN  RAIL- 
ROAD COMPANY,  Plff,  in  Err., 

V. 

STATE  BOARD  OF  TAX   COMMISSION- 
ERS.    (No.  76.) 


PEOPLE  OP  THE  STATE  OF  NEW  YORK 
ew  rel.  CONSOLIDATED  GAS  COM- 
PANY, Plff.  in  Err., 

V. 

STATE  BOARD  OF  TAX  (X)MMISSION- 
ERS.     (No.  77.) 


PEOPLE  OF  THE  STATE  OF  NEW  YORK 
ea  rel.  NEW  AMSTERDAM  GAS  COM- 
PANY, Plff.  in  Err., 

V. 

STATE   BOARD  OF  TAX  COMMISSION- 
ERS.    (No.  78.) 


PEOPLE  OF  THE  STATE  OF  NEW  YORK 

eof  rel.  CONEY  ISLAND  &  BROOKLYN 

RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

STATE   BOARD  OF  TAX  COMMISSION- 
ERS.    (No.  80.) 

CSee  &  C.  Reporter's  ed.  53,  54.) 

These  cases  are  governed  bj  the  decisions  In 

Neu>  York  em  rel.  Metropolitan  Street  R.  Oo. 

t.  State  Board  of  Tom  Comra.  and  New  York 

'  ew  rel.  Brooklyn  City  R.  Oo.  ▼.  State  Board 

of  Tarn  Oomre.  ante,  65,  70. 

[Nos.  76,  76,  77,  78,  80.]  j 

Argued  April  17, 18, 19, 1905.    Decided  May 

29, 1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  Y'orlc  to  review  a  judgment 
sustaining  assessments  of  special  fran- 
chises entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  state,  which 
had  reversed  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  for  the  Third 
Department,  which  had,  in  turn,  reversed  the 
judgment  of  the  Supreme  Court  entered  at 
a  special  term  held  in  and  for  the  county  of 
Albany  on  a  writ  of  certiorari  to  review  the 
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Aotion  of  the  state  board  of  tax  oommission- 
era.  Affirmed, 

See  same  cases  below  in  Appellate  Divi- 
sion of  Supreme  Court,  79  App.  Div.  183, 
80  N.  Y.  Supp.  85 ;  and  in  Court  of  Appeals, 
174  N.-  Y.  417,  63  L.  R.  A.  884,  67  N.  E.  60. 

Mr,  Elilin  Root  aigued  the  cause,  and, 
with  Mr,  Frank  H.  Piatt,  filed  a  brief  for 
plaintifi's  in  error  in  Nos.  77,  78: 

A  l^slative  enactment  which  requires  or 
authorizes  the  taxation  of  a  certain  dass  of 
property  upon  the  basis  of  a  sum  arbitrarily 
fixed  by  the  tiflncnnlng  officers,  without  refer- 
ence to  the  value  of  the  property,  constitutes 
a  deprivation  of  property  without  due  proc- 
ess of  law,  and  a  denial  of  the  equal  pro- 
tection of  the  laws. 

New  York  v.  Weaver,  100  U.  8.  639,  644, 
546,  26  L.  ed.  706,  706,  707;  Cooley,  Const, 
lim.  7th  ed.  p.  706;  1  Cooley,  Taxn.  3d  ed. 
p.  419;  Santa  Clara  County  v.  Southern  P, 
R,  Co,  9  Sawy.  165,  18  Fed.  385 ;  Turpin  v. 
Umon,  187  U.  S.  51,  57,  47  L.  ed.  70,  73, 

23  Sup.  Ct.  Rep.  20;  Re  Kemmler,  136  U.  S. 
436,  448,  34  L.  ed.  519,  524,  10  Sup.  Ct.  Rep. 
930;  Hodgson  v.  Vermont,  168  U.  S.  262, 
273,  42  L.  ed.  461,  464,  18  Sup.  Ct.  Rep.  80; 
Tick  Wo  V.  Hopkins,  118  U.  S.  356,  369, 
80  L.  ed.  220,  226,  6  Sup.  Ct.  Rep.  1064; 
Polloek  V.  Farmers*  Loan  d  T,  Co,  157  U.  S. 
599,  39  L.  ed.  825,  15  Sup.  Ct.  Rep.  673; 
MeMillen  v.  Anderson,  95  U.  S.  37,  41,  24 
L.  ed.  335,  336 ;  Stuart  v.  Palmer,  74  N.  Y. 
183,  30  AnL  Rep.  289 ;  People  ea  rel,  Edison 
Electric  Illuminating  Co,  v.  Barker,  139 
N.  Y.  55,  34  N.  E.  722 ;  People  v.  Equittible 
Trust  Co.  96  N.  Y.  387;  Nehasane  Park 
Asso,  v.  Lloyd,  167  N.  Y.  431,  60  N.  E.  741 ; 
People  ew  rel,  Oriffin  v.  Brooklyn,  4  N.  Y. 
419,  55  Am.  Dec.  266 ;  Ryerson  v.  Utley,  16 
Mich.  269 ;  Taylor  v.  Chandler,  9  Heisk.  349, 

24  Am.  Rep.  308;  Chicago,  B,  d  Q.  R,  Co, 
T.  Cole,  75  HI.  591 ;  Merrill  v.  Humphrey,  24 
Mich.  170;  People  ex  rel.  Detroit  d  H.  R.  Co. 
T.  Salem  Twp.  20  Mich.  452,  4  Am.  Rep. 
400;  San  Mateo  County  v.  Southern  P,  R, 
Co.  8  Sawy.  238,  13  Fed.  722;  Santa  Clara 
County  v.  Southern  P,  R,  Co,  9  Sawy.  165, 
18  Fed.  385;  Russell  v.  Croy,  164  Mo.  69, 
63  8.  W.  849;  Chicago  Union  Traction  Co. 
V.  State  Board,  114  Fed.  557;  Railroad  d 
Teleph.  Cos.  v.  Board  of  Equalizers,  85  Fed. 
302;  Albany  City  Nat.  Bank  v.  Maher,  20 
Blatchf.  341,  0  Fed.  884;  Woodbridge  v. 
Detroit,  8  Mich.  274;  Board  of  Assessment 
V.  Alabama  C.  R.  Co.  59  Ala.  551 ;  Marsh  v. 
Clark  County,  42  Wis.  502;  State  ex  rel. 
White  House  Dist.  No,  7  v.  Readington 
Tu)p.  36  N.  J.  L.  66 ;  Nashville,  C.  d  St.  L, 
R.  Co.  V.  Taylor,  86  Fed.  168,  31  C.  C.  A. 
637,  60  U.  S.  App.  160,  88  Fed.  350. 

The  market  value  of  share  stock  is  not 
relevant  as  showing  the  value  of  the  cor- 
porate property. 
h6 


People  ex  rel.  Union  Trust  Co.  ▼.  Cote- 
man,  126  N.  Y.  433,  12  L.  R.  A.  762,  27  N. 
E.  818;  People  ex  rel.  Bank  of  Common- 
u)ealth  V.  Tax  d  A.  Comrs.  23  N.  Y.  192. 

Taxable  assets  of  a  corporation  cannot  be 
determined  by  the  amount  of  outstanding 
mortgage  bonds. 

People  ex  rel.  Manhattan  R.  Co.  ▼. 
Barker,  146  N.  Y.  304,  40  N.  E.  996. 

It  cannot  be  argued  that  a  deduction  from 
the  aggregate  market  value  of  the  corporate 
securities  as  representing  the  total  value  of 
the  corporate  property,  of  the  value  of  the 
real  estate,  securities  of  other  companies, 
equipment,  and  all  other  tangible  property, 
will  give  the  value  of  the  special  franchise. 
Such  a  method  would  be  dearly  untenable. 
Even  if  the  market  price  of  securities  were  a 
true  measure  of  actual  value,  the  deduction 
of  the  value  of  all  the  tangible  property 
would  leave  a  remainder  which  must  repre- 
sent numerous  items  of  intangible  property ; 
namely,  contracts  with  customera,  patents, 
good  will,  and  the  general  franchises  of  the 
corporation.  There  is  no  method  or  rule  by 
which  this  remainder  can  be  apportioned  to 
the  different  items  of  intangible  property. 
Any  attempt  to  do  so  would  necessarily  be 
pure  guesswork  and  imagination.  And  under 
the  laws  of  the  state  the  general  franchises 
and  good  will  are  not  taxable  for  local  pur- 
poses. 

People  ex  rel.  Union  Trust  Co.  v.  Cole- 
man, 126  N.  Y.  437,  12  L.  R.  A.  762,  27  N. 
E.  818;  People  ex  rel.  ComeU  S.  B.  Co.  t. 
Dederick,  25  Misc.  539,  55  N.  Y.  Supp.  40, 
161  N.  Y.  195,  65  N.  E.  927;  People  ex  rel. 
Manhattan  R.  Co.  v.  Barker,  165  N.  Y.  305, 
59  M.  E.  151 ;  People  ex  rel.  National  Surety 
Co.  ▼.  Feitner,  166  N.  Y.  129,  59  N.  E.  731. 

A  valuation  of  a  single  item  of  corporate 
property  by  a  consideration  of  the  earnings 
of  the  whole  corporate  property  has  been 
universally  condemned  by  the  courts  of  the 
state  of  New  York. 

People  ex  rel.  Delaware,  L.  d  W.  R.  Co.  t. 
Clapp,  152  N.  Y.  490,  39  L.  R.  A.  237,  46 
N.  E.  842;  People  ex  rel.  Westeht  U.  Teleg. 
Co.  V.  Dolan,  126  N.  Y.  166,  12  L.  R.  A. 
251,  27  N.  E.  269 ;  People  ex  rel.  Panama  R. 
Co.  V.  Tax  Comrs.  104  N.  Y.  240,  10  N.  E. 
437 ;  People  ex  rel,  Delaware  d  H.  Canal  Co, 
V.  Qanley,  29  N.  Y.  S.  R.  130,  8  N.  Y.  Supp. 
563;  Re  Oilroy,  26  App.  Div.  314,  49  N.  Y. 
Supp.  798 ;  Syracuse  v.  Stacey,  46  App.  Div. 
249,  61  N.  Y.  Supp.  165. 

The  allegation  of  the  return  that  there 
was  investigation  by  the  board's  agents,  who 
formed  opinions  as  to  the  value,  if  it  could 
have  any  effect  whatever,  would  be  equivik- 
lent  to  an  allegation  that  the  state  tax  com- 
missioners had  delegated  their  quasi  judicial 
powers  to  others,  and  that  these  unnamed 
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■f  la,  tad  not  the  oommiflsioiiers  them- 
tttfH,  bad  detennined  the  assessment.  Such 
tt  usessmoit  would  be  void. 

Lee  T.  Parry,  4  Denio,  125;  Doughty  ▼. 
Hofe,  3  Denio,  594;  PowtfU  v.  Tuttle,  3  N. 
¥.  396;  People  em  rel.  My  gait  y.  Chenango 
Cemtjf,  11  N.  Y.  663;  Middleiown  v.  Bar- 
fkf  18  Conn.  189 ;  Woodman  v.  Auditor  Oen- 
enl,  52  Mich.  28,  17  N.  W.  227;  PeopU  v. 
flitlM^,  29  Cal.  449. 

T^  tuing  officers  cannot  sustain  an  er- 
nacom  assessment  by  alleging  that  there 
wu  other  endenoe  whidi  it  dbes  not  pro- 


People  em  reL  Edison  Bleetrie  lUuminat' 
tif  Co.  T.  Barker,  139  N.  Y.  55,  34  N.  E. 
721 

There  was  no  fact  before  the  state  board, 
^01  its  own  admission,  or  before  the  ref - 
cne,  which  had  the  slightest  tendency  to 
pnfe  the  value  of  a  special  franchise,  or 
fnm  which  such  a  value  could  possibly  be 
aittrtained.  This  question  the  court  can  un- 
Mbtedly  examine. 

Deiter  v.  Bicharde,  151  U.  S.  658,  667,  38 
Lei  305,  308,  14  Sup.  Ct  Bep.  452;  Mer- 
dmie'  Mut.  Ins.  Co.  v.  AUen,  121  U.  S.  67, 
n,  30  L.  ed.  858,  859,  7  Sup.  Ct.  Rep.  821 ; 
Tk$  Francis  Wright  {Duncan  v.  The  Fran- 
Of  Wright)  105  U.  S.  381,  387,  26  L.  ed. 
UOO,  1101 ;  The  City  of  New  York,  147  U. 
&  72,  77,  37  L.  ed.  84,  87,  13  Sup.  Ct.  Bep. 
ill;  Dooley  v.  Pease,  180  U.  S.  126,  132,  45 
L  cd.  457,  460,  21  Sup.  Ct.  Bep.  308 ;  Bun- 
tie  T.  Bvmham,  153  U.  S.  216,  225,  38  L. 
ed.  m,  697,  14  Sup.  Ct.  Bep.  837 ;  Hath- 
seeg  V.  First  Nat.  Bank,  134  U.  S.  494,  33 
L  cd.  1004,  10  Sup.  Ct  Rep.  608. 

A  presumpti<»L  exists  at  the  outset  in 
finw  (rf  the  correctness  of  an  assessment, 
kit  thst  presumption  is  destroyed,  either  by 
ftoof  of  the  true  value  of  the  property,  or 
^  diowing  that  some  erroneous  method 
^  been  adopted,  or  arbitrary  assumptions 
ude,  or  improper  elements  of  valuation 
taken  into  account. 

PeopU  ex  rek  New  York  0.  d  H,  B.  B,  Co. 
r.  Morgan,  168  N.  Y.  1,  60  N.  E.  1041 ;  Peo- 
fie  ex  reU  Edison  Electric  Illuminating  Co. 
▼.  Berber,  139  N.  Y.  55,  34  N.  E.  722 ;  Peo- 
Meesrek  Union  Trust  Co.  v.  Coleman,  126 
I.  Y.  433,  12  L.  R.  A.  762,  27  N.  E.  818; 
People  es  reL  Matihattan  B,  Co.  v.  Barker, 
146  N.  Y.  304,  40  N.  E.  996 ;  People  ew  rel 
Cemrfl  8.  B.  Co.  v.  Dederick,  161  N.  Y. 
196,  55  K.  £.  927 ;  People  em  rel.  Delaware, 
LIW.B.  Co.  V.  Clapp,  152  N.  Y.  490,  39 
L  B.  A.  237,  46  N.  E.  842. 

The  provision  imposing  the  tax  of  3  per 
ant  of  gross  earnings  per  annum,  as  one  of 
the  terms  on  which  the  East  River  Gas 
0(Mpany  of  Long  Island  City  accepted  its 
charter  and  invested  its  capital  in  a  plant 
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for  public  service,  wh«i  accepted,  constitut- 
ed a  contract. 

Cordon  v.  Appeal  Tax  Court,  3  How.  133, 
11  L.  ed.  529;  Union  Bank  v.  State,  9  Yerg. 
490;  Farrington  v.  Tennessee,  95  U.  S.  679, 
689,  24  L.  ed.  558,  561 ;  Atty.  Gen.  v.  Bank 
of  Charlotte,  57  N.  C.  (4  Jones,  £q.)  287; 
Detroit  v.  Detroit  Citizens'  Street  B.  Co.  184 
U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct  Rep. 
410. 

Mr.  'WUUmm.  D.  Chithrie  argued  the 
cause  and  filed  a  brief  for  plaintiffs  in  error 
in  Nos.  75  and  76.  I^ot  his  contentions  see 
his  brief  as  reported  in  New  York  ex  reL 
Metropolitan  Street  B.  Co.  y.  State  Tax 
Comrs.  ante,  65. 

Messrs.  Julius  M.  Mayer  and  Loiiifl 
Marshall  argued  the  cause  and  filed  a 
brief  for  defendants  in  error.  For  their  con- 
tentions see  their  briefs  as  reported  in  New 
York  ea  rel.  Metropolitan  Street  B.  Co.  v. 
State  Tax  Comrs.  ante,  65,  and  New  York 
ex  rel.  Brooklyn  City  Bailroad  Co.  y.  State 
Board  Tax  Comrs.  ante,  79. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

While  these  cases  differ  in  some  details 
from  the  two  preceding,  *in  which  opinions  [54] 
have  just  been  announced,  there  are  no  such 
differences  as  put  them  outside  the  scope  of 
the  reasoning  of  those  opinions.  Therefore, 
the  judgments  in  them  are  affirmed. 


WILLIAM  H.  H.  GLEASON,  Plff.  in  Err^ 

V. 

EDWARD  L.  WHITE. 

(See  S.  C.  Reporter's  ed.  54-62.) 

1.  Brror  to  state  court— review  of  eon* 
flictlnsr  testimony.— A  judgment  of  a 
state  court  will  be  affirmed  by  the  United 
States  Supreme  Court  on  a  writ  of  error  if 

.  there  is  evidence  sufficient  to  sustain  it,  al- 
though there  may  be  other  conflicting  testi- 
mony, where  no  special  findings  of  fact  were 
made,  and  the  proceedings  In  the  trial  court 
wece  approved  by  the  highest  state  court 
without  an  opinion. 

2.  Public  landii— rlarht  of  patentee  to 
profit  br  mistake  of  Land  Department. 

—A  patentee  of  a  part  of  a  fractional  section 
whose  patent,  through  the  carelessness  of  the 
Land  Depaitment  in  relying  on  the  descrip- 
tion in  his  homestead  entry,  refers,  for  the 
description  of  the  land  conveyed,  to  the  orlg- 


NOTE. — On  the  general  euhject  of  write  of 
error  from  United  Statee  Supreme  Court  to 
etate  courts — see  notes  to  Hamblin  v.  Western 
Land  Co.  37  L.  ed.  U.  S.  267;  Kipley  v.  Illi- 
nois, 42  L.  ed.  U.  S.  998;  Re  Buchanan.  89  L. 
ed.  U.  S.  884. 

On  tcha't  adjudicatione  of  etate  oourte  can  he 
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luU  wwmj,  which  calli  for  a  water  bound- 
arj  on  the  easti  although  a  resurrey  had 
then  been  made  at  hU  Inatance,  cannot  re- 
eoTer  irom  a  lubsequent  patentee  under  the 
secood  survey  any  land  lying  east  of  the  me- 
ander line  as  shown  on  the  earlier  survey, 
since  otherwise  he  would  profit  by  a  mistake 
ot  the  goTernment  ot  which  he  must  have 
been  cognizant 

tNo.  188.] 

Argued  and  aubmiited  March  16,  17,  1905. 
Decided  hlay  29, 1905. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Florida  to  review  a  judgment 
which  afilrmed  a  judgment  of  the  Circuit 
Court  of  the  Seventh  Judicial  Circuit  in 
and  for  Dade  County,  in  that  state,  in  favor 
of  defendant  in  an  action  to  recover  a  parcel 
of  land  claimed  under  a  patent  from  the 
United  States.    Affirmed. 

Statement  hj  Mr.  Justice  Brewers 
In  1845  fractional  township  53  south, 
range  42  west,  in  Dade  county,  Florida,  was 
•urveyed  and  a  plat  thereof  was  approved 
and  filed  in  the  office  of  the  surveyor  gen- 
eral in  Florida,  and  also  in  the  office  of  the 
Land  Department  of  Washington.  By  this 
survey  fractional  section  19  was  divided 
into  two  lots,  numbered  1  and  2,  containing 
164.84  acres.  In  1875  a  resurvey  was  made 
of  the  township,  plats  of  which  were  also 
duly  approved  and  filed  in  the  office  of  the 
[ft5]*surveyor  general  in  Florida,  and  with  the 
Land  Department  at  Washington.  By  this 
new  survey,  said  sec,tion  10  was  divided  into 
7  lots,  containing^  in  the  aggregate,  337.76 
acres.  The  difference  between  the  two  sur- 
veys of  section  19  is  shown  in  the  follow- 
ing plats.     (See  opposite  page.) 

On  June  24,  1878,  a  patent  was  issued  to 
William  H.  Gleason,  on  a  homestead  appli- 
cation, for  a  tract  described  as  lots  1  and  2 
of  section  19  containing  164.84  acres,  ac- 
cording to  the  official  plat  of  the  survey  of 
1845.  Plaintiff  in  error,  who  was  plaintiff 
below,  claims  by  deed  from  the  patentee. 
On  May  4,  1885,  lot  5  of  section  19,  accord- 
ing to  the  survey  in  1875,  was  patented  by 
the  United  States  to  Florida  as  swamp  land, 
and  thereafter  deeded  by  the  state  to  the  de- 


fendant. In  1898  this  *action  to  recover  m.[56j 
part  of  lot  5  was  conbnenced  in  the  circuit 
court  of  the  seventh  judicial  circuit  of 
Florida,  in  and  for  Dade  county.  The  case 
was  tried  by  the  court  without  a  jury;  a 
judgment  rendered  for  the  defendant  waa 
affirmed  by  the  supreme  court  of  the  state, 
and  thereafter  brought  to  this  court  on 
writ  of  error.  Included  in  the  action  waa 
lot  1  of  section  19,  as  shown  by  the  plat  of 
1875,  but,  as  judgment  was  rendered  for 
the  plaintiff  in  respect  to  that  tract,  it  is 
unnecessary  to  further  refer  to  it.  There 
was  a  stipulation  as  to  certain  facts,  with 
a  provision  that  testimony  of  further  facta 
might  be  received,  and  that  the  court  might 
view  the  premises.  The  findings  of  the 
court  recite  that  it  viewed  the  premises,^ 
and,  upon  the  stipulated  facts,  and  further 
testimony  incorporated  in  a  bill  of  excep- 
tions, found  generally  for  the  defendant  aa 
to  lot  5. 

Mr.  OeorKe  M.  Robbins  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error. 

Mr,  Edward  I*.  Wblte,  in  propria  per- 
Bona,  submitted  the  cause  for  defendant  in 
error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  case  was  tried  by  the  court  without 
a  jury.  No  special  findings  of  fact  having 
been  made,  and  the  proceedings  in  the  trial 
court  having  been  approved  by  the  supreme 
court  of  the  state,  without  an  opinion,  we 
must  affirm  the  judgment  if  there  be  evi- 
dence sufficient  to  sustain  it,  although  there 
may  be  other  testimony  of  a  contradictory 
nature.  It  is  not  our  province  to  weigh 
conflicting  testimony  in  a  case  coming  to 
us  as  this  does. 

It  is  undoubtedly  true  that  the  official 
surveys  of  the  public  lands  of  the  United 
States  are  controlling.  Stoneroad  v.  fiflone- 
road,  158  U.  S.  240,  39  L.  ed.  966,  15  Sup. 
Ct.  Rep.  822;  Ruaeell  v.  MamoeU  Land 
Grant  Co,  158  U.  S.  253,  39  L.  ed.  971,  16 
Sup.  Ct  Rep.  827;  United  Btatee  y.  Monr 
tana  Lumber  d  Mfg.  Co.  196  U.  S.  573,  49  L. 
ed.  604,  25  Sup.  Ct.  Rep.  367 ;  Whitaker  v. 
McBride,  197  U.  S.  510,  49  L.  ed.  857,  25 
Sup.  Ct.  Rep.  530.   Here  we  have  two  oon- 


brought  up  for  review  in  the  Supreme  Court  of 
the  United  States  by  writ  of  error  to  tho$e 
courts — see  note  to  Apex  Transp.  Co.  v.  Gac- 
bade,  62  L.  R.  A.  518. 

On  how  and  when  qitestione  mu$t  be  raUed 
end  decided  in  a  state  court  in  order  to  make 
a  case  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  Statce — see  note  to  Matual 
U  Ina  Co.  V.  McGrew,  68  U  B.  A.  83. 

On  whet  the  record  muet  show  respecting  the 
presentation  and  decision  of  a  Federal  question 
in  order  to  confer  furisdiotion  on  the  Supreme 
Court  of  the  United  States  oa  a  wrU  of  error 


to  a  state  court — see  note  to  Hooker  v.  Loe 
Angeles,  68  L.  R.  A.  471. 

As  to  what  is  the  record  for  this  purpose— 
see  note  to  Home  for  Incnrables  v.  New  York, 
63  L.  R.  A.  829. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  fudffmente 
of  state  courts —  see  note  to  Missouri  ep  rel. 
HIU  V.  Dockery,  68  L.  B.  A.  571. 

On  the  practice  and  procedure  governing  the 
transfer  of  causes  to  the  Federal  Supreme 
Court  on  writ  of  error  or  appeal — see  note  to 
Wedding  V.  Meyler,  66  U  B.  A.  833. 
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iieting  offiei&l  surveys  and  plats,  and,  by 
■istake  of  the  Land  Department,  two  pat- 
oU  hare  been  issued,  which,  in  a  certain  as- 
pect of  the  surreys  and  plats,  also  conflict. 
It  is  one  of  those  unfortunate  mistakes 
wiueh  sometimes  occur,  and  which  necessar- 
ily throw  confusion  and  doubt  upon  titles. 
6^  it  was  discovered,  the  Land  Depart- 
HBt  has  wisely  refused  to  extend  the  con- 
fnaon  b^  farther  patents  under  the  survey 
flfl875. 

Tbe  patent  to  Gleason  was  three  years 
iftor  the  hist  survey,  which,  in  so  far  as  it 
o^eted  with  the  prior  survey,  superseded 
tbtt,  and  became  the  official  record  of  the 
liad  Department.  Notwithstanding  this, 
te  patent  purports  to  convey  lots  1  and  2 
M  ihown  by  the  surrey  of  1845.  Undoubt- 
edly the  mistake  arose  because  the  home- 
iead  entry,  which  must  have  been  five 
jmn  before  the  patent,  was  made  before 
^  rarrey  of  1875,  and  at  that  time  the 
oieial  record  was  the  plat  of  1845,  which 
4oved  only  the  two  lots.  Through  care- 
^Jkaaess,  *and  not  recognizing  the  change 
fade  bj  the  survey  of  1875,  the  patent  re- 
fas  to  the  surv^  of  1845,  relying  upon  the 
ineri^tion  in  the  homestead  entry.  The 
hid  patented  amounted  to  164.84  acres. 
IW  homestead  law  allowed  one  to  enter 
UO  teres,  and  as  the  patent  covered  4.84 
•eres  more  than  the  amount  allowed  for  a 
komatead,  the  patentee   paid  the  govern- 


ment price  for  the  excess, — $6.05.  The  con* 
tract  of  McKay  for  the  survey  of  1845  was 
a  contract  to  survey  the  exterior  lines  of 
township  53,  and,  while  the  field  notes  of 
the  west  line  of  the  township  are  preserved, 
his  notes  of  the  east  and  subdivision  lines 
are  not  to  be  found  in  the  Land  Depart- 
ment. The  plat,  at  will  be  seen,  shows  an 
east  line  running  north  2®  west,  80.60 
chains,  a  south  line  22.61  chains  from  the 
west  line,  and  a  north  line  19.81  chains, 
making  almost  a  rectangle,  and  containing 
the  number  of  acres  described  in  the  patent. 
East  of  this  township  appears  Biscayne  bay, 
according  to  each  plat.  The  plat  made  in 
1875  shows  a  south  line  of  22.35  chains, 
very  nearly  the  same  as  that  of  the  plat  of 
1845,  but  the  north  line  is  59.92  chains, 
making  an  almost  complete  quarter  of  the 
N.  W.  sec.  19.  The  field  notes  of  the  survey 
of  1875  show  that  the  surveyor  found  on  the 
line  between  sections  18  and  19,  at  a  dis- 
tance of  40.35  chains  from  the  west  town- 
ship line,  an  old  quarter  section  post,  and 
set  a  new  one  in  place  of  it.  It  would  seem 
a  not  imreasonable  conclusion  from  this 
that  McKay,  in  1845,  in  fact  surveyed  a 
tract  of  land  east  of  lots  1  and  2,  but  that 
when  the  plat  was  made  either  his  field 
notes  had  disappeared  or  were  ignored  in 
nmning  the  lines  of  the  north  half  of  sec- 
tion 19.  It  further  appears  that  the  survey 
of    1875    was    requested    by   the    patentee^ 


Plat  1846. 


Plat  1875. 
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Greene,  52  Fed.  104;  Homer  ▼.  United 
States,  143  U.  S.  207,  36  L.  ed.  126,  12  Sup. 
Ct.  Rep.  407. 

It  is  also  to  be  remembered  that  the  ques- 
tion of  jurisdiction  is  always  an  open  one 
upon  habeas  corpus,  even  where  the  party 
is  held  pursuant  to  a  final  judgment  of  a 
court. 

Callan  v.  Wilson,  127  U.  S.  640,  32  L. 
ed.  223,  8  Sup.  Ct.  Rep.  1301. 

And  even  in  civil  cases,  wherever  a  judg- 
ment of  a  court  is  presented  as  a  cause  of 
action  or  ground  of  defense,  it  may  be  im- 
peached collaterally  on  the  ground  of  the 
want  of  jurisdiction  in  the  court  rendering 
it,  and  ^cts  may  be  pleaded  and  proved 
which  contradict  the  finding  of  the  record 
upon  jurisdictional  questions. 

Thompson  v.  Whitntan,  18  Wall.  457,  21 
L.  ed.  897. 

The  lemoral  of  the  appellant  to  the  Dis- 
trict of  Columbia  for  trial  would  be  in  vio- 
lation of  his  constitutional  right  to  be  tried 
in  the  district  where  the  alleged  offense  was 
committed. 

3  Story,  Const,  chap.  28,  S  1775;  Beavers 
▼.  Henkel,  194  U.  8.  83,  48  L.  ed.  886,  24 
Sup.  Ct.  Rep.  605. 

The  doctrine  of  constructive  presence  in 
the  locality  of  the  alleged  commission  of 
a  crime,  when  the  party  was  actually  not 
present,  was  always  an  odious  doctrine  in 
England  and  also  in  this  country,  and  by 
the  Federal  Constitution  was  eliminated 
from  the  administration  of  criminal  justice. 

Burr's  Case,  4  Cranch,  470,  appx.,  Fed. 
Cas.  No.  14,693. 

It  is  not  only  the  settled  doctrine  of  this 
court,  but  also  of  the  supreme  court  of  Cali- 
fornia, that  a  patent  granting  public  lands, 
although  procured  by  irregularities  or  fraud, 
cannot  be  questioned  collaterally,  but  only 
by  a  direct  proceeding  on  behalf  of  the  gov- 
ernment to  avoid  the  patent  because  of  the 
fraud  of  irregularities,  and  that  such  a  pro- 
ceeding cannot  be  maintained  against  any 
party  who  stands  in  the  position  of  a  pur- 
chaser for  value  without  notice. 

O'Connor  v.  Fraaher,  56  Cal.  499;  Doll  ▼. 
Meador,  16  Cal.  295;  Thomas  ▼.  Lawlor,  53 
Cal.  405 ;  Oale  v.  Best,  78  Cal.  235,  12  Am. 
St.  Rep.  44,  20  Pac.  550;  Turner  ▼.  Doti- 
nelly,  70  Cal.  597,  12  Pac.  469;  Moore  v. 
Wilkinson,  13  Cal.  478 ;  Tount  v.  Howell,  14 
Cal.  465;  Miller  v.  Dale,  44  Cal.  562;  Kent- 
field  V.  Hayes,  57  Cal.  409;  Plummer  v. 
Broum,  70  Cal.  544,  12  Pac.  464 ;  Chapman 
▼.  Quinn,  56  Cal.  278 ;  Irvine  y.  Tarhat,  105 
Cal.  242,  38  Pac  896;  Dreyfus  v.  Badger, 
108  Cal.  58,  41  Pac.  279;  Standard  Quick- 
silver Co.  V.  Habishaw,  132  Cal.  115,  64 
Pac.  113;  Phillips  v.  Carter,  135  Cal.  604, 
87  Am.  St.  Rep.  152,  67  Pac.  1031 ;  Saunders 
▼.  LaPurisima  Gold  Min.  Co,  125  Cal.  159, 


57  Pac.  656;  Harrington  v.  Goldsmith.  1.30 
Cal.  169,  68  Pac.  594;  MarshaU  T.  Farmer's 
Bank,  115  Cal.  330,  42  Pac.  418,  47  Pac.  oJ.; 
Colorado  Coal  d  /.  Co.  v.  United  States,  123 
U.  S.  307,  31  L.  ed.  182,  8  Sup.  Ct.  Rep.  131 ; 
United  States  v.  California  d  0.  Land  Co, 
1  C.  C.  A.  330.  7  U-  S.  App.  128,  49  Fed. 
496,  148  U.  S.  31,  37  L.  ed.  354,  13  Sup.  Ct. 
Rep.  458;  United  States  v.  Wimma  d  St.  P. 
R,  Co.  165  U.  S.  463,  41  L.  ed.  789,  17  Sup. 
Ct.  Rep.  368 ;  United  States  y.  Chicago,  M. 
d  St.  P.  R.  Co.  195  U.  S.  524,  49  L.  ed.  300, 
25  Sup.  Ct.  Rep.  113. 

If  a  person  by  false  and  fraudulent  repre- 
sentations obtains  the  consent  of  a  defend- 
ant to  the  entry  of  a  judgment  in  his  favor 
in  an  action  then  pending,  and  tne  payment 
of  a  sum  of  money  in  satisfaction  of  that 
judgment,  he  cannot  be  convicted  of  obtain- 
ing the  money  by  false  pretenses. 

7  Am.  &  Eng.  £nc.  Law,  p.  713;  Com.  t. 
Harkins,  128  Mass.  79. 

A  party  cannot  maintain  an  action  of 
damages  against  another  for  procuring  a 
judgment  against  him  by  fraud,  or  for  is- 
suing execution  thereon  while  the  judgment 
remains  valid  of  record. 

Buffer  y.  Allen,  L.  R.  2  Exch.  15;  Cos- 
trique  v.  Behrens,  30  L.  J.  Q.  B.  N.  S.  163» 
3  £1.  &  El.  709 ;  Engstrom  v.  Sherburne,  137 
Mass.  153;  Dunlap  v.  Glidden,  31  Me.  435, 
52  Am.  Dec.  625;  Smith  v.  Abbott,  40  Me. 
442;  Lyford  y.  Demerritt,  32  N.  H.  234; 
Hillsborough  v.  Ifiohols,  46  N.  H.  370; 
Nicholson  v.  NiohoUon,  113  Ind.  131,  15  N. 
E.  223;  Peck  v.  Woodbridge,  3  Day,  30; 
Kimball  v.  Newport,  47  Vt.  38;  Staokhouae 
V.  Keiger,  25  W.  N.  C.  436. 

Where  the  facts  stated  in  the  indictment^ 
if  true,  might  show  a  conspiracy  to  defrand 
or  to  commit  an  offense  against  a  state,  the 
offense  cannot,  by  a  mere  all^^tion  to  tbat 
effect,  be  converted  into  a  conspiracy  to  de- 
fraud or  commit  an  offense  against  the 
United  States. 

United  States  y.  Crafton,  4  Dill.  145,  Fed. 
Cas.  No.  14,881;  Pettibone  v.  United  Stales, 
148  U.  S.  197,  37  L.  ed.  419,  13  Sup.  Ct  Rep. 
542. 

The  allegations  of  the  indictment  are  un- 
certain, inconsistent,  insensible,  and  repug- 
nant, and  insufficient  to  inform  the  appel- 
lant of  the  nature  and  cause  of  the  accusa- 
tion against  him. 

United  States  v.  Cruikshank,  92  U.  S.  642, 
23  L.  ed.  588;  United  States  y.  Hess,  124 
U.  S.  483,  31  L.  ed.  516,  8  Sup.  Ct  Rep.  571 ; 
United  States  v.  Milner,  36  Fed.  890;  Dealy 
V.  United  States,  152  U.  S.  547,  38  L.  ed. 
548,  14  Sup.  Ct.  Rep.  680;  Haynes  y.  United 
States,  42  C.  C.  A.  34,  101  Fed.  817 ;  United 
States  V.  Glover,  32  Fed.  142;  United  States 
V.  ^immtms,  96  U.  S.  360,  24  L.  ed.  819; 
United  States  v.  Pope,  Fed.  Cas.  No.  16,069; 
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63,  (^ 


^  npoQ  a  tabseqaent  Independent  proceed* 
liir  «i  habeas  corpus. 

.  Appeal  q»e«tlon«  reWe^vrable— dla- 
entimmmrr  ordera^^The  refusal  of  a  Fed- 
eral drcQit  court  to  grant  certiorari  as  an- 
dllar7  to  a  writ  of  habeas  corpus  Is  within 
Its  diBcretloQ,    and    cannot    be  assigned   as 


[No.  406.] 


Affmed  Ftbrmary 


tl,  £5,  1905.  Decided  May 
29,  1905. 


APPKAL  from  the  Gireuit  Court  of  the 
Uuted  States  for  the  Northern  District 
sf  Cklilomia  to  review  the  denial  of  habeas 
eorpQs  and  eeitiorari  to  inquire  into  a  de- 
tataoB  to  await  the  remoyal  of  a  person 
«karfBd  with  an  offoise  against  the  United 
Stetei  to  the  District  of  Columbia,  where 
tfce  tzial  is  to  be  had.    Afprrned. 

Statement  by  Mr.  Justice  Brown: 
This  n  an  appeal  from  an  order  of  the 
oraDt  eottrty  drying  the  appellant's  ap- 
pMcation  for  writs  of  habeas  corpus  and  cer- 
tioririy  and  dismissing  his  petition  therefor. 
Tbe  proeeedings  which  culminated  in  the 
URst  and  remanding  of  the  appellant  orig- 
Bated  in  an  indictmoit  found  in  the  su- 
pene  court  of  the  District  of  Columbia 
{M>|aiBft  the  appellant  *and  John  A.  Benson, 
He&rr  P.  Dimond,  and  Joost  H.  Schneider, 
c^tTj^ing  them  with  a  conspiracy,  under 
lev.  Stat.  I  5440,  U.  &  Comp.  Stat.  1901,  p. 
3ITC,  "^  defraud  the  United  States  out  of 
tb  possesaion  and  use  of,  and  the  title  to, 
fivers  large  tracts  of  the  public  lands  of 
t^  United  SUtes."  All  of  the  defendants 
oeept  Schneider  are  residents  of  San  Fran- 
Qseo,  California.  Upon  a  complaint  made, 
lioaed  upon  such  indictment,  before  a  United 
States  commissioner  for  the  northern  dis- 
trict of  California,  Hyde  was  arrested  under 
Aer.  Stat.  §  1014,  U.  S.  Comp.  Stat.  1901, 
p.  716,  taken  before  a  commissioner,  and 
Md  to  bail  to  answer  the  indictment  in  the 
MB  of  $50,000,  and  in  default  thereof  was 
u>  tiie  custody  of  the  defendant, 
to  await  the  order  of  the  district 
for  his  removal  to  the  District  of  Co- 
or  until  he  should  be  discharged  by 
te  eourae  of  law.  Upon  such  order  of  re- 
aonl  being  issued  {United  States  v.  Hyde, 
IS  Fed.  545),  appellant  presented  his  pe- 
titka  to  the  dreuit  court  for  the  northern 
^iiteict  of  California,  praying  for  writs  of 
baheas  corpus  and  certiorari,  and  for  his 
fiflchargc  from  imprisonment,  which  were 
denied,  and  this  appeal  taken. 

Jfesfrt.  Ckarlea  C.  Cole  and  'William 
B^  Hermblower  argued  the  cause  and  filed 
a  brief  for  appellant : 
lt»  V.  S. 


The  statute  under  which  the  proceeding 
referred  to  in  the  petition  was  prosecuted 
does  not  authorize  a  removal  from  a  United 
States  judicial  district  in  a  state  to  the 
District  of  Columbia. 

Eomhuokle  v.  Toombe,  18  Wall.  648,  665, 
21  L.  ed.  966,  967;  Good  v.  Martin,  95  U.  8. 
90,  98,  24  L.  ed.  341,  344 ;  Reynolds  v. 
United  States,  98  U.  S.  145-154,  25  L.  ed. 
244-246;  McAllister  v.  United  States,  141 
U.  S.  174,  35  L.  ed.  693,  11  Sup.  Ct  Rep. 
949;  United  States  v.  Ouiteau,  1  Mackey, 
563,  appx. 

The  conspiracy  is  the  offense,  and  the 
overt  acts  are  no  part  thereof,  but  the  of- 
fense is  complete  as  soon  as  the  conspiracy 
is  entered  into. 

United  States  v.  Hirsch,  100  U.  S.  33,  25 
L.  ed.  539;  United  States  ▼.  Britton,  108 
U.  S.  192,  27  L.  ed.  703,  2  Sup.  Ct.  Rep. 
525 ;  Dealy  v.  United  States,  152  U.  S.  539, 
38  L.  ed.  545,  14  Sup.  Ct.  Rep.  680 ;  Bannon 
V.  United  States,  156  U.  S.  464,  39  L.  ed. 
494,  15  Sup.  Ct.  Rep.  467;  McKenna  v. 
United  States,  62  C.  C.  A.  88,  127  Fed.  88 ; 
Conrad  v.  United  States,  62  C.  C.  A.  478, 
127  Fed.  799;  Gantt  v.  United  States,  47  C. 
C.  A.  210,  108  Fed.  61;  United  States  y. 
Watson,  17  Fed.  145;  United  States  v.  La/n- 
caster,  44  Fed.  896;  United  States  v.  Gard- 
mr,  42  Fed.  829;  United  States  v.  Greene, 
115  Fed.  343. 

Even  if  it  should  be  held  that  an  overt 
act  was  necessary  to  complete  the  crime  of 
conspiraqr,  that  would  not  aid  the  jurisdic- 
tion of  the  supreme  court  of  the  District  of 
Columbia  in  this  case;  for  if  an  overt  act  is 
necessary  to  complete  the  crime,  then  the 
first  overt  act  performed  in  pursuance  of  the 
conspiracy  completes  the  offense. 

This  position  is  sustained  by  the  holding 
of  the  courts  upon  the  question  of  the  stat- 
ute of  limitations,  the  rule  being  that  the 
statute  of  limitations  begins  to  run  from 
the  time  of  the  commission  of  the  first  overt 
act,  and  that  subsequent  overt  acts  do  not 
constitute  a  new  conspiracy. 

United  States  v.  Otoen,  32  Fed.  534; 
United  States  v.  McOord,  72  Fed.  159. 

Upon  application  for  warrant  of  removal, 
or  upon  habeas  corpus  while  the  party  is  in 
custody  under  such  warrant  or  the  warrant 
of  the  commissioner,  it  is  the  duty  of  the 
court  to  look  into  the  indictment;  and  if  it 
charges  no  offense  against  the  United 
States,  or  is  so  essentially  and  fimdament* 
ally  defective  that  a  conviction  could  not  be 
sustained  thereon,  or  the  court  in  which  it 
was  found  has  not  jurisdiction  of  the  of- 
fense, it  is  the  duty  of  the  court  to  dis- 
charge the  petitioner. 

Re  Buell,  3  Dill.  116.  Fed.  Cas.  No.  2,102; 
Re  Terrell,  51  Fed.  213;  Stewart  v.  United 
States,  55  C.  C.  A.  641,  119  Fed.  89;   Re 
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Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  petitioner  assigns  as  error — 

1.  That  Rev.  Stat.  S  1014,  does  not  au- 
thorize a  removal  from  a  judicial  district 
in  a  state  to  the  District  of  Columbia; 

2.  That  the  supreme  court  of  the  District 
of  Columbia  has  no  jurisdiction  over  the  al- 
leged offense  charged  in  the  indictment; 

3.  That  the  indictment  charges  no  offense 
against  the  United  States; 

4.  That  the  evidence  introduced  before 
the  commissioner  proved  that  there  was  no 
probable  cause  for  believing  him  guilty  of 
the  offense,  and  that  the  writ  of  certiorari 
should  have  been  issued  to  bring  the  record 
before  the  court,  and  upon  its  inspection  the 
appellant  should  have  been  discharged. 

1.  The  first  assignment  is  practically  dis- 
posed of  by  the  recent  case  of  Benson  v. 
Henkeh  198  U.  S.  1,  49  L.  ed.  919,  25  Sup.  Ct. 
Rep.  569,  in  which  one  of  the  codefendants 
of  the  petitionei'  in  this  case,  who  had  been 
arrested  in  Brooklyn,  was  held  to  be  prop- 

[76]erly  removed  to  the  ^District  of  Columbia 
under  Rev.  Stat.  S  1014.  No  additional 
considerations  being  presented,  that  case 
must  be  treated  as  controlling. 

2.  The  second  assignment,  that  the  su- 
preme court  of  the  District  of  Columbia  had 
no  jurisdiction  of  the  alleged  offense,  is 
based  upon  the  proposition  that  the  conspir- 
acy, if  any  existed,  was  entered  into  either 
in  the  northern  district  of  California  or  the 
district  of  Oregon;  and  that  nothing  but 
overt  acts  in  pursuance  of  the  conspiracy 
were  done  in  the  District  of  Columbia. 
Granting  that  the  gravamen  of  the  offense 
is  the  conspiracy,  and  that,  at  common  law, 
it  was  neither  necessary  to  aver  nor  prove 
an  overt  act  {Rea  v.  Gilt,  2  Bam.  &  Aid. 
204;  Bannon  v.  United  States,  156  U.  S. 
464-468,  39  L.  ed.  404-496,  15  Sup.  Ct.  Rep. 
467),  an  overt  act  is  necessary,  under  Rev. 
Stat.'S  5440,  to  complete  the  offense.  The 
language  of  the  section  is,  "if  two  or  more 
persons  conspire  either  to  commit  any  of- 
fense against  the  United  States,  or  to  de- 
fraud the  United  States  in  any  manner  or 
lor  any  purpose,  and  one  or  more  of  such 
parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  all  the  parties  to  such  conspir- 
acy shall  be  liable,"  etc. 

It  was  aptly  said  by  Mr.  Justice  Woods 
in  United  States  v.  Britton,  108  U.  S.  199, 
204,  27  L.  ed.  698,  700,  2  Sup.  Ct.  Rep.  531, 
that  the  offense  consisted  in  the  conspiracy, 
and  that  the  overt  act  afforded  a  locus  peni- 
tenti<B,  so  that,  before  the  act  done,  either 
one  or  all  of  the  parties  may  abandon  their 
design,  and  thus  avoid  the  penalty  pre- 
scribed by  the  statute.  As  the  indictment 
in  this  case  charges  that  the  conspiracy  was 
entered  into  in  the  city  of  Washington,  it 
04 


becomes,  unnecessary  to  consider  whether  an 
indictment  will  lie  within  the  jurisdiction 
where  the  overt  act  was  committed,  though 
there  are  many  authorities  to  that  eflfect. 
King  v.  Brisac,  4  East,  164;  People  v. 
Mather,  4  Wend.  229,  21  Am.  Dec.  122; 
Com.  V.  Gillespie,  7  Serg.  &  R.  469,  10  Am. 
Dec  476;  Noyes  v.  State,  41  N.  J.  L.  418; 
Com,  V.  Corlies,  3  Brewst.  575. 

We  have  ourselves  decided  that,  if  the 
conspiracy  be  entered  into  within  the  ju- 
risdiction  of  the  trial  court,  the  indictment 
will  lie  there,  though  the  overt  act  is  shown 
to  have  been  committed  •in  another  juri8dic-[77] 
tion,  or  even  in  a  foreign  country.  D^aly 
V.  United  States,  152  U.  S.  539,  38  L.  ed. 
545,  14  Sup.  Ct.  Rep.  680;  Re  PalUser  {Pal- 
liser  ▼.  United  States),  136  U.  S.  257,  34 
L.  ed.  514,  10  Sup.  Ct.  Rep.  1034;  King  v. 
Brisap,  4  East,  164;  Rev.  Stat.  S  731,  U.  S. 
Comp.  Stat.  1901,  p.  585. 

In  this  connection  it  is  also  suggested 
that,  as  the  conspiracy  is  alleged  in  all  the 
counts  to  have  been  entered  into  prior  to 
January  1,  1902,  as  well  as  the  overt  act 
charged  in  fifteen  of  the  counts,  the  supreme 
court  of  the  District  of  Columbia  cannot 
take  cognizance  of  the  case  under  the  new 
code  which  took  effect  upon  that  date,  and 
that  we  must  look  to  the  law  prior  thereto 
to  determine  the  jurisdiction  of  that  court. 
By  §  23,  chap.  35,  of  the  Compiled  Statutes 
of  the  District  of  Columbia,  it  was  enacted 
that  "the  criminal  court  of  the  District  of 
Columbia  shall  have  jurisdiction  of  all 
crimes  and  misdemeanors  committed  in  said 
district,  not  lawfully  triable  in  any  other 
court,  and  which  are  reqmred  by  law  to  be 
prosecuted  by  indictment  or  information." 

The  argument  is  made  that,  as  the  con- 
spiracy in  this  case  was  triable  in  Cali- 
fornia or  Oregon,  as  well  as  in  the  District 
of  Columbia,  it  was  lawfully  triable  in  an- 
other court,  and  hence  the  supreme  court  of 
the  District  of  Columbia  has  no  jurisdic- 
tion. We  are  not  impressed  with  the  force 
of  this  contention.  Chapter  35  provides  for 
the  organization  of  the  judiciary  of  the  Dis- 
trict of  Columbia,  and  relates  exclusively  to 
the  jurisdiction  and  powers  of  the  several 
courts  of  the  Distiict,  providing  that  one 
of  the  justices  may  hold  a  criminal  court, 
and  that  such  court  shall  have  jurisdiction 
of  all  crimes  and  misdemeanors  committed 
in  said  District  not  lawfully  triable  in  any 
other  court,  and  which  are  required  by  law 
to  be  prosecuted  by  indictment  or  informa- 
tion. It  is  entirely  clear  that  this  has  ref- 
erence only  to  other  courts  within  the  Dis- 
trict, and  was  not  intended  to  change  the 
law  with  respect  to  the  general  jurisdiction 
of  courts  having  jurisdiction  of  the  same 
offense. 

Although  it  involves  a  seeming  hardship 
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1  Ksbop,  New  Crim.  Proc  281 ;  2  Hawk.  P. 
C.p.  325;  L^man  v.  United  States,  61  C.  C. 
A-  577, 127  Fed.  45 ;  People  r.  Myers,  20  Cal. 
76: 10  Enc  PL  &  Pr.  p.  632,  note  2;  Stetoart 
r  United  States,  55  a  C.  A.  641,  119  Fed. 

It  vaa  the  rig^t  of  the  prisoner  to  have 
t^  ecntrt  consider  the  question  of  probable 
aase  upon  the  writ  of  habeas  corpus. 

FtopU  T.  Swtiih,  1  Cal.  9 ;  Re  Troia,  64 
CiL  152,  28  Pae.  231 ;  Ew  parte  Palmer,  86 
Cil  631,  25  Pae.  130;  Em  parte  Walpole,  85 
CiL  3«2,  24  Pae.  657. 

The  same  rule  preyails  in  the  Federal 
flDoits.  It  is  common  practice  for  those 
eosrts  to  bring  before  them  the  evidence  pro- 
diced  before  the  conmiitting  magistrate, 
ipoi  which  the  commitment  is  founded,  and 
itere  the  eridenee  is  reduced  to  writing  in 
tk  fonn  Gt  a  deposition,  whether  by  the  com- 
siuiBg  magistrate  or  by  other  competent 
ntlority;  this  is  frequently  done  by  cer- 
twoh  in  aid  of  habeas  corpus. 

£c  Martin,  5  Blatchf.  303,  Fed.  Cas.  No. 
Uil;  Oreeme  t.  Henkel,  183  U.  S.  249,  46 
L  «t  177,  22  Sup.  Ct  Rep.  218. 

It  ti  not  contended  that  the  court  below, 
w  this  court,  should  weigh  the  evidence  if 
It  bf  eoafiicting,  but  that  it  should  consider 
i  for  the  purpose  of  determining  whether 
tkoe  was  any  sufficient  evidence  before  the 
eamisnooer  from  which  he  might  reason- 
ihir  have  found  probable  cause. 

£<  Oteiea  y  Cortes  (Oteiea  y  Cortes  v. 
;aa»^),  136  U.  S,  330,  34  L.  ed.  464,  10 
5«iL  CL  Rep.  1031 ;  Bryant  v.  United  ^tates 

I*  perte  Bryant),  167  U.  S.  104,  42  L.  ed. 
K  17  Sup.  Ct.  Rep.  744. 

kUdtor  General  Hoyt  and  Mr.  Franoia 
J.  Hcasy  argued  the  cause,  and,  with  Mr, 
irthmr  B,  Pugh^  filed  a  brief  for  appellee : 

It  is  well  settled  that,  wherever  conspira- 
ten  tcC,  thoe  they  renew  or  continue  their 
:3e^l  agreement ;  and  such  agreement  is  re- 
m«d  or  continued  as  to  all  wherever  and 
vhfserer  any  one  of  them  does  an  act  in 
fmheruee  of  the*  common  design.  The  law 
nguds  the  illegal  agreement  itself,  exist- 
ag  aad  in  force,  as  the^  crime ;  and  if  the 
oB^int^vs,  or  any  of  them,  commit  an  act 
a  fvtherance  of  the  conspiracy  in  a  differ- 
«t  jariidietaon  from  that  in  which  the  il- 
1^  agreement  was  originally  formed,  such 
let  operstes  as  a  renewal  or  continuance  of 
the  agreement. 

PeopU  V.  Mather,  4  Wend.  229,  21  Am. 
Dw.  122;  Ccw^  v.  BartUson,  85  Pa.  482;  6 
im.  4  Eng.  Ene.  Law,  p.  844 ;  United  States 
T.  iimiskopf,  6  Biu.  259,  Fed.  Cas.  No. 
1UI5;  Fire  Ins.  Cos.  t.  State,  75  Miss.  24, 
S  So.  99;  People  t.  WiUis,  23  Misc.  568,  52 
I.  T.  8app.  808. 

If  it  conpetent  for  the  court  upon  habeas 
mfm  proeeedings  to  determine  whether  or 


not  the  seh«ne  set  forth  in  the  indictment 
constitutes  a  conspiracy  to  defraud  the 
United  States  within  the  meaning  of  S  5440 
of  the  Revised  Statutes? 

Horner  v.  United  States,  143  U.  S.  570, 
577,  36  L.  ed.  266,  269,  12  Sup.  Ct.  Rep.  522; 
Ex  parte  Riokelt,  61  Fed.  203. 

Moreover,  in  this  case  the  commissioner, 
and  the  district  judge,  having  jurisdicticm 
both  of  the  subject-matter  and  of  the  per- 
sons, have  determined  the  question  against 
the  defendants;  and  it  is  well  settled  that 
the  writ  of  habeas  corpus  cannot  be  used  as 
a  writ  of  error. 

Homer  v.  United  States,  143  U.  S.  570, 
577,  36  L.  ed.  266,  269,  12  Sup.  Ct.  Rep. 
522;  Stevens  ▼.  Fuller,  136  U.  S.  468,  477, 
34  L.  ed.  461,  463,  10  Sup.  Ct.  Rep.  911 ;  Re 
Oteiea  y  Cortes  {Oteiea  y  Cortes  v.  Jaco- 
bus) 136  U.  S.  330,  334,  34  L.  ed.  464,  466, 
10  Sup.  Ct.  Rep.  1031 ;  Ew  parte  Tarhrough^ 
110  U.  S.  651,  28  L.  ed.  274,  4  Sup.  Ct.  Rep. 
152;  Ex  parte  Parks,  93  U.  S.  18,  23,  23  L. 
ed.  787,  788 ;  Ex  parte  Rickelt,  61  Fed.  203. 

It  seems  to  be  well  settled  by  the  author- 
ities that  if  the  indictment  or  the  complaint 
under  which  a  person  is  imprisoned  does  not 
charge  any  offense  whatever,  or  if  the  action 
of  the  committing  magistrate  is  wholly 
without  his  jurisdiction,  the  remedy  by 
habeas  corpus  will  lie.  But  this  is  when  it 
is  clear  and  manifest  that  the  matter  is 
wholly  without  the  jurisdiction  of  the  court 
or  committing  magistrate,  or  that  the  acta 
charged  are  necessarily  innocent  in  them- 
selves and  such  as  the  legislature  could  not 
properly  declare  to  constitute  a  crime. 

Ex  parte  Watkins,  3  Pet.  193,  7  L.  ed. 
650;  Ex  parte  Parks,  93  U.  S.  18,  20,  23  L. 
ed.  787,  788;  Ex  parte  Siehold,  100  U.  a 
371,  376,  25  L.  ed.  717,  710. 

The  courts  of  general  Jurisdiction  in  the 
District  of  Columbia  have  always  been  re- 
garded and  treated  as  courts  of  the  United 
States,  even  prior  to  the  enactment  of  the 
new  Code  of  the  District. 

Mossy.  United  States,  23App.  D.  C.  475; 
Embry  v.  Palmer,  107  U.  S.  3,  27  L.  ed.  346, 
2  Sup.  Ct.  Rep.  25. 

Territorial  courts  are  "courts  of  the 
United  States,"  as  that  designation  is  ap- 
plied in  S  33  of  the  judiciary  act,  to  wit,  S 
1014  of  the  Revised  Statutes,  U.  S.  Comp. 
Stat.  1001,  p.  716. 

United  States  v.  Haskins,  3  Sawy.  26*^, 
Fed.  Cas.  No.  15,322. 

,  All  laws  must  be  construed,  if  possible,  to 
prevent  absurd  or  mischievous  results. 

Maxwell,  Interpretation  of  Statutes,  179; 
Sutherland,  Stat.  Const  SS  323,  324;  Lau 
Ow  Bew  V.  United  States,  144  U.  S.  47,  50, 
36  L.  ed.  340,  344,  12  Sup.  Ct.  Rep.  517. 
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Mr.  Justice  Brown  delirered  the  opinion 
of  the  court: 

The  petitioner  assigns  as  error — 

1.  That  Rev.  Stat  S  1014,  does  not  au- 
thorize a  removal  from  a  judicial  district 
in  a  state  to  the  District  of  Columbia; 

2.  That  the  supreme  court  of  the  District 
of  Columbia  has  no  jurisdiction  over  the  al- 
leged offense  charged  in  the  indictment; 

3.  That  the  indictment  charges  no  offense 
against  the  United  States; 

4.  That  the  evidence  introduced  before 
the  commissioner  proved  that  there  was  no 
probable  cause  for  believing  him  guilty  of 
the  offense,  and  that  the  writ  of  certiorari 
should  have  been  issued  to  bring  the  record 
before  the  court,  and  upon  its  inspection  the 
appellant  should  have  been  discharged. 

1.  The  first  assignment  is  practically  dis- 
posed of  by  the  recent  case  of  Benson  ▼. 
Henkeh  198  U.  S.  1,  49  L.  ed.  019,  25  Sup.  Ct. 
Rep.  569,  in  which  one  of  the  oodefendants 
of  the  petitionei'  in  this  case,  who  had  been 
arrested  in  Brooklyn,  was  held  to  be  prop- 

[76]erly  removed  to  the  ^District  of  Columbia 
under  Rev.  Stat.  S  1014.  No  additional 
considerations  being  presented,  that  case 
must  be  treated  as  controlling. 

2.  The  second  assignment,  that  the  su- 
preme court  of  the  District  of  Columbia  had 
no  jurisdiction  of  the  alleged  offense,  is 
based  upon  the  proposition  that  the  conspir- 
acy, if  any  existed,  was  entered  into  either 
in  the  northern  district  of  California  or  the 
district  of  Oregon;  and  that  nothing  but 
overt  acts  in  pursuance  of  the  conspiracy 
were  done  in  the  District  of  Columbia. 
Granting  that  the  gravamen  of  the  offense 
is  the  conspiracy,  and  that,  at  common  law, 
it  was  neither  necessary  to  aver  nor  prove 
an  overt  act  {Rea  v.  Oill,  2  Bam.  &  Aid. 
204;  Bannon  v.  United  States,  156  U.  S. 
464-468,  39  L.  ed.  494-496,  15  Sup.  Ct.  Rep. 
467),  an  overt  act  is  necessary,  under  Rev. 
8tat.'S  5440,  to  complete  the  offense.  The 
language  of  the  section  is,  "if  two  or  more 
persons  conspire  either  to  commit  any  of- 
fense against  the  United  States,  or  to  de- 
fraud the  United  States  in  any  manner  or 
for  any  purpose,  and  one  or  more  of  such 
parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  all  the  parties  to  such  conspir- 
acy shall  be  liable,"  etc 

It  was  aptly  said  by  Mr.  Justice  Woods 
in  United  States  v.  Britton,  108  U.  8.  199, 
204,  27  L.  ed.  698,  700,  2  Sup.  Ct.  Rep.  531, 
that  the  offense  consisted  in  the  conspiracy, 
and  that  the  overt  act  afforded  a  locus  peni- 
ientiag,  so  that,  before  the  act  done,  either 
one  or  all  of  the  parties  may  abandon  their 
design,  and  thus  avoid  the  penalty  pre- 
scribed by  the  statute.  As  the  indictment 
in  this  case  charges  that  the  conspiracy  was 
entered  into  in  the  city  of  Washington,  it 
04 


becomes,  unnecessary  to  consider  whether 
indictment  will  lie  within  the  jurisdiction 
where  the  overt  act  was  committed,  though 
there  are  many  authorities  to  that  effect. 
King   v.    Brisao,    4    East,    164;    People    v. 
Mather,  4  Wend.   229,  21   Am.   Dec.    122; 
Com.  V.  Gillespie,  7  Serg.  &  R.  469,  10  Am- 
Dec  476;  Noyes  v.  State,  41  N.  J.  L.  418; 
Com,  V.  Corlies,  3  Brewst.  575. 

We  have  ourselves  decided  that,  if  the 
conspiracy  be  entered  into  within  the  ju- 
risdiction of  the  trial  court,  the  indictment 
will  lie  there,  though  the  overt  act  is  shown 
to  have  been  committed  *in  another  juri9dic-[TTl 
tion,  or  even  in  a  foreign  country.     D^ly  \ 

V.  United  States,  152  U.  S.  539,  38  L.  ed.  | 

545,  14  Sup.  Ct.  Rep.  680;  Re  PalUser  {Pal-  - 

liser  V.  United  States),  136  U.  S.  257,  34 
L.  ed.  514,  10  Sup.  Ct.  Rep.  1034;  King  v. 
Brisao,  4  East,  164;  Rev.  Stat  S  731,  U.  8. 
Comp.  Stat  1901,  p.  585. 

In  this  connection  it  is  also  suggested 
that,  as  the  conspiracy  is  alleged  in  all  the 
counts  to  have  been  entered  into  prior  to 
January  1,  1902,  as  well  as  the  overt  act 
charged  in  fifteen  of  the  counts,  the  supreme 
court  of  the  District  of  Columbia  cannot 
take  cognizance  of  the  case  under  the  new 
code  which  took  effect  upon  that  date,  and 
that  we  must  look  to  the  law  prior  thereto 
to  determine  the  jurisdiction  of  that  court 
By  S  23,  chap.  35,  of  the  Compiled  Statutes 
of  the  District  of  Columbia,  it  was  enacted 
that  "the  criminal  court  of  the  District  of 
Columbia  shall  have  jurisdiction  of  all 
crimes  and  misdemeanors  committed  in  said 
district,  not  lawfully  triable  in  any  other 
court,  and  which  are  required  by  law  to  be 
prosecuted  by  indictment  or  information." 

The  argument  is  made  that,  as  the  con- 
spiracy in  this  case  was  triable  in  Cali- 
fornia or  Oregon,  as  well  as  in  the  District 
of  Columbia,  it  was  lawfully  triable  in  an- 
other court,  and  hence  the  supreme  court  of 
the  District  of  Columbia  has  no  jurisdic- 
tion. We  are  not  impressed  with  the  force 
of  this  contention.  Chapter  35  provides  for 
the  organization  of  the  judiciary  of  the  Dis- 
trict of  Columbia,  and  relates  exclusively  to 
the  jurisdiction  and  powers  of  the  several 
courts  of  the  Distiict,  providing  that  one 
of  the  justices  may  hold  a  criminal  court, 
and  that  such  court  shall  have  jurisdiction 
of  all  crimes  and  misdemeanors  committed 
in  said  District  not  lawfully  triable  in  any 
other  court,  and  which  are  required  by  law 
to  be  prosecuted  by  indictment  or  informa- 
tion. It  is  entirely  dear  that  this  has  ref- 
erence only  to  other  courts  within  tlie  Dis- 
trict, and  was  not  intended  to  change  the 
law  with  respect  to  the  general  jurisdiction 
of  courts  having  jurisdiction  of  the  same 
offense. 

Although  it  involves  a  seeming  hardship 
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to  tmaik  tn  aeensed  person  in  San  Fran- 
«o  for  tritl  in  the  District  of  Columbia, 
tbe  tenu  of  Rer.  Stat.  S  1014,  are  as  ap- 
^^akk  to  such  a  case  as  the7  would  be  if 
|n]tk  irmt  were  made  in  Baltimore.  *The 
iMtioB  mtkcs  no  discrimination  based  upon 
firtiBce,  and  requires  the  commitment  to 
k  Bide  for  trial  before  the  court  having 
floguanee  of  the  offense,  wherever  that 
OBTt  my  dt  Where  the  statute  contains 
» cxeep^on,  the  courts  cannot  create  one. 
bdeed,  the  Constitution  itself  requires  that 
tk  trial  of  all  crimes  shall  be  held  in  the 
Kite  There  the  crimes  have  been  commit- 
ted, lad  the  power  of  Congress  to  order  the 
fomider  of  accused  persons  from  other 
ettei  is  a  necessary  complement  to  the 
ntr  of  tTing  offenses  in  the  jurisdiction 
rt«  the  crime  was  committed.  But  we 
^  Mt  wish  to  be  understood  as  approving 
t^  {ffietice  of  indicting  citizens  of  distant 
ititH  in  the  courts  of  this  District,  where 
a  iBdietment  will  lie  in  the  state  of  the 
^"Bidl  of  sodi  person,  unless  in  excep- 
tksal  OSes,  where  the  circumstances  seem 
todemaiid  that  this  course  shall  be  taken. 
io  nqnire  a  citizen  to  undertake  a  long 
jeoKT  across  the  continent  to  face  his  ac- 
««B,  and  to  incur  the  expense  of  taking 
Ui  witneases,  and  of  employing  counsel  in 
I  distant  atj,  involves  a  serious  hardship, 
to  liieh  he  ought  not  to  be  subjected  if  the 
B9  ean  be  tried  in  a  court  of  his  own 
jsredictioii. 

^  The  third  assignment — that  the  indict- 
Bat  diarges  no  offense  against  the  United 
SWefr-requires  a  statement  of  its  sub- 
*tt«e.  As  it  contains  forty-two  different 
"Ota  and  covers  some  ninety-four  pages  of 
vsOti.  matter,  a  consideration  of  each 
«nit  would  unnecessarily  prolong  this 
'piiioin.  The  conspiracy  charged  embraced 
«tuii  false  practices  by  the  defendants, 
■iwAy  adiool  lands  were  to  be  obtained 
fewdalently  from  the  states  of  California 
"■^Oregon  by  Hyde  and  Benson,  (1)  in  the 
of  fictitious  persons,  and  (2)  in  the 
of  persons  not  qualified  to  purchase 
^  *MK,  wberAy  the  said  Hyde  and  Ben- 
tt  were  to  cause  and  require  such  school 
^  to  be  relinquished  by  means  of  false 
1^  forged  relinquishments,  assignments, 
^  WBfeTances  to  the  United  States,  in  ex- 
f^uge  for  public  lands,  to  be  selected,  and 
fcf  titles  Uiereto  by  patents  to  be  obtained 
^  •id  on  behalf  of  the  said  Hyde  and  Ben- 
■■•  A  further  element  of  the  conspiracy 
t"/*  that  defendants  were,  by  bribery,  to  in- 
^  certain  United  States  officials  in  the 
^^yn\  Land  Office,  at  Washington,  in  the 
"'^^'Jct  of  Columbia,  corruptly,  and  con- 
^  to  their  official  duties,  to  aid  def end- 
""^  to  secure  the  approval  of  their  f raud- 
^  lelections  in  advance  of  their  regular 


order,  and  to  inform  defendants  of  any  dis- 
covery or  investigation  by  the  government 
of  their  said  fraudulent  practices. 

To  grasp  the  significance  of  these  some- 
what complicated  coimts,  and  to  appreciate 
the  details  of  the  offense  charged,  it  should 
be  borne  in  mind  that  the  government  had 
granted  to  California  and  Oregon  large 
tracts  of  lands,  many  of  which  were  covered 
with  forests,  known  as  school  lands.  Con- 
gress subsequently  changed  its  intention 
with  r^ard  to  them,  and  desired  to  retain 
them  as  forest  reserves,  and  to  reacquire  the 
title  thereto,  and,  for  that  purpose,  enacted 
a  law  approved  June  4,  1897  (30  Stat,  at  L. 
36,  c&ap.  2,  U.  S.  Comp.  Stat.  1901,  p. 
1541),  as  follows: 

"That  in  cases  in  which  a  tract  covered 
by  an  unperfected  bona  fide  claim  or  by  a 
patent  is  included  within  the  limits  of  a 
public  forest  reservation,  the  settler  or 
owner  thereof  may,  if  he  desires  to  do  so, 
relinquish  the  tract  to  the  government,  and 
may  select  in  lieu  thereof  a  tract  of  vacant 
land  open  to  settlement,  not  exceeding  in 
area  the  tract  covered  by  his  claim  or  pat- 
ent, and  no  charge  shall  be  made  in  such 
cases  for  making  the  entry  of  record,  or 
issuing  the  patent  to  cover  the  tract  se- 
lected." 

It  seems  that  both  of  these  states  had 
pasc^  laws  by  which  any  citizen  of  •  the 
United  States  resident  in  such  state,  or  any 
person  who  had  declared  his  intention  to 
become  a  citizen,  might  acquire  from  such 
states  a  section  or  half  section  of  sueh  lands 
at  $1.25  per  pcre.  They  were  required  to 
make  application  to  the  land  offices  of  the 
state,  and  to  make  the  necessary  affidavits 
to  show  that  they  were  qualified  to  pur- 
chase them,  and  that  they  were  purchasing 
them  for  their  own  use  or  benefit,  and  had 
not  sold  or  agreed  to  sell  tbe  same.  Doubt- 
less the  intention  was  that  the  sale  should 
be  made  to  persons  who  desired  to  settle 
upon  the  lands;  but  there  was  *nothing  to  [80] 
prohibit  such  persons  from  afterwards  dis- 
posing of  them  by  assigning  the  certificates 
of  purchase,  and  in  this  method  the  assignee^ 
might,  by  purchase  from  several  patentees^ 
acquire  title  to  an  unlimited  amount  of 
such  lands,  and  might  thereafter  exchange 
such  lands  under  the  act  of  June  4,  1897, 
with  the  United  States,  provided  he  had  ac- 
quired a  valid  title  from  the  states,  and 
convey  the  same  to  the  United  States  in  lieu 
of  the  land  to  be  granted  by,  the  government. 

The  argument  of  the  defendants  that 
while  the  procuring  of  these  school  lands 
from  the  states  through  persons  who  were 
not  qualified  to  purchase  them,  and  did  not 
desire  to  purchase  them  for  their  own  use, 
and  by  supporting  their  application  by  false 
affidavits  and  forged  assignments  of  the  cer- 
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tificates  of  purchase,  might  have  been  a  vio- 
lation of  the  policy  of  the  states  of  Cali- 
fornia and  Oregon,  and  a  fraud  upon  such 
states,  it  fails  to  show  that  the  United 
States  could  have  in  any  way  been  de- 
frauded. The  argument  assumes  that  the 
title  acquired  by  the  defendants  from  the 
states  in  question  was  such  a  title  as,  upon 
conveyance  to  the  United  States,  would 
vest  in  the  latter  a  title  good  as  against  all 
the  world,  and  therefore  that  the  United 
States  were  not  defrauded. 

While  it  is  doubtless  true  that,  by  means 
of  these  corrupt  and  fraudulent  practices, 
Hyde  and  Benson  may  have  obtained  titles 
to  these  lands,  it  does  not  follow  that  the 
states  might  not  have  disaffirmed  such  ti- 
tles, and  recovered  the  lands.  In  this  par- 
ticular the  case  is  covered  by  that  of  Moffat 
V.  United  States,  112  U.  8.  24,  28  L.  ed.  023, 
6  Sup.  Ct.  Rep.  10.  Nor  does  it  follow  that, 
when  subsequent  conveyances  were  made  to 
the  United  States  of  these  lands  imder  the 
act  of  June  4,  1897,  a  good  title  was  vested 
.  in  the  grantee.  In  the  Moffat  Case  it  was 
held  that  a  patent  issued  to  a  fictitious  per- 
son conveys  no  title  which  can  be  trans- 
ferred to  a  person  subsequently  purchasing 
in  good  faith  from  a  supposed  owner.  In 
delivering  the  opinion  of  the  court,  Mr. 
Justice  Field  observed:  "The  patents,  be- 
ing issued  to  fictitious  parties,  could  not 
transfer  the  title,  and  no  one  could  derive 
any  rignt  luider  a  conveyance  in  the  name 
[81]of  the  •supposed  patentees.  A  patent  to  a 
fictitious  person  is,  in  legal  efi'ect,  no  more 
than  a  declaration  that  the  government 
thereby  conveys  the  property  to  no  one. 
There  is,  in  such  case,  no  room  for  the  ap- 
plication of  the  doctrine  that  a  subsequent 
bona  fide  purchaser  is  protected.  A  subse- 
quent' purchaser  is  bound  to  know  whether 
there  was  in  fact  a  patentee, — a  person  once 
in  being,  and  not  a  mere  myth, — and  he  will 
always  be  presumed  to  take  his  conveyance 
upon  the  knowledge  of  the  truth  in  this  re- 
spect. To  the  application  of  this  doctrine 
of  a  bona  fide  purchaser  there  must  be  a 
genuine  instrument,  having  a  l^^l  exist- 
ence, as  well  as  one  appearing  on  its  face 
to  pass  the  title.  It  cannot  arise  on  a 
forged  instrument  or  one  executed  to  ficti- 
tious parties,  that  is,  to  no  parties  at  all, 
however  much  deceived  thereby  the  pur- 
chaser may  be." 

The  argument  that  this  indictment  cannot 
be  sustained  because  the  United  States,  hav- 
ing received  the  school  lands  in  lieu  of  the 
lands  patented,  were  defrauded  of  nothing, 
if  valid  at  all,  applies  equally  to  the  school 
lands  for  which  the  states  of  California  and 
Oregon  must  have  received  a  statutory  com- 
pensation, fixed  at  $1.26  per  acre.  Having 
received  this  compensation  it  may  be  said, 
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with  equal  propriety,  that  they  were  de- 
frauded of  nothing.  The  result  of  the  ar- 
gument, then,  is  that,  although  a  gross  im- 
position was  practised  upon  the  states  by 
the  procuring  of  patents  in  favor  of  ficti- 
tious persons  or  of  disqualified  persons  hy 
the  use  of  forged  affidavits,  assignments,  or 
other  documents,  no  indictment  therefor 
would  lie  because  the  states  had  received 
the  same  consideration  th^  would  have  re- 
ceived had  the  patents  been  issued  to  per- 
sons qualified  imder  the  statutes  to  pur- 
chase the  lands.  The  unsoimdness  of  this 
argument,  needs  no  demonstration.  The 
states  have  a  right  to  punish  a  violation  of 
a  statute  enacted  as  part  of  their  public  pol- 
icy, notwithstanding  they  may  have  suf- 
fered no  pecuniary  damage  therefrom. 

The  same  argument  applies  to  the  United 
States,  whose  lands  have  been  procured  in 
plain  violation  of  the  spirit,  if  not  the  let- 
ter, of  the  statute,  and  by  a  further  step 
in  tlie  same  fraudulent  ^scheme.  By  the  act[8S] 
of  June  4,  1897  (30  Stat,  at  L.  36,  chap.  2, 
U.  S.  Comp.  Stat  1901,  p.  1641),  it  is  pro- 
vided that  in  any  case  in  which  a  tract 
covered  by  an  unperfected  bona  fide  claim, 
or  by  a  patent,  is  included  within  the  lim- 
its of  a  public  forest  reservation,  the  settler 
or  owner  thereof  may,  if  he  desires  to  do 
so,  relinquish,  the  tract  to  the  government, 
etc.  The  privilege  of  the  act  is  therefore 
reserved  to  a  settler  or  owner;  and  as  there 
is  no  claim  that  Hyde  was  a  settler  upon 
the  lands,  it  only  remains  to  consider 
whether  he  was  an  *'owner"  within  the  act. 
Although  the  word  "owner"  has  a  variety 
of  meanings,  and  may,  under  certain  cir- 
cumstances, include  an  equitable  as  well  as 
a  legal  ownership,  or  even  a  right  of  present 
use  and  possession,  it  implies  something 
more  than  a  bare  legal  title,  and  we  know 
of  no  authority  for  saying  that  a  person  in 
possession  of  land  under  a  void  deed  can  be 
regarded  as  the  owner  thereof.  Ownership 
may  not  imply  a  perfect  title,  but  it  implies 
something  more  than  the  possession  of  land 
under  a  title  which  is  void;  and  when  the 
government  holds  out  to  owners  of  lands  an 
inducement  to  relinquish  such  lands  in  ex- 
change for  others,  it  implies  that  the  per- 
sons with  whom  it  is  dealing,  if  not  the 
owners  in  fee  simple,  are  at  least  bona  fide 
owners,  with  authority  to  dispose  of  and 
vest  a  good  title  thereto.  We  are  clear  that 
the  defendant  does  not  fall  within  this  cat- 
egory, and  that  the  United  States  may  just- 
ly claim  to  have  been  defrauded  out  of  the 
land  patented  to  him.  Cosmos  BmpU>ration 
Co,  V.  Gray  Eagle  Oil  Co.  190  U.  S.  301- 
308,  47  L.  ed.  1064,  23  Sup.  Ct.  Rep.  692; 
Johnson  v.  Crookshanks,  21  Or.  339,  28  Pae. 
78;  Fallhrook  Irrig,  District  ▼.  Ahila,  106 
Cal.  366,  39  Pac  794. 
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Wktem  may  be  the  rule  in  equity  as  to 
tte  Deossitj  of  proying  an  actual  loss  or 
juttge  to  the  plaintiff,  we  think  a  case  is 
Bide  out  under  this  statute  by  proof  of  a 
eoBfpincj  to  defraud,  and  the  commission 
ft  IB  omt  act,  notwithstanding  the  United 
^tcf  may  haye  received  a  consideration 
for  tbe  luids,  and  suffered  no  pecuniary 
km.  MaeLaren  y.  Cochran,  44  Minn.  255, 
tf  y.  W.  408.  The  law  punishes  the  false 
pBKtieet  by  which  the  lands  were  obtained, 
ud  the  question  whether  the  goyemment 
rtnds  m  the  position  of  a  bona  fide  pur- 
[Sl^dbaaer  Srith  respect  to  the  school  lands  is 
Mt  ooe  whidi  can  be  litigated  in  a  criminal 
proKoitum  for  a  yiolation  of  law. 

tffM  if  the  United  States  were  in  a  posi- 
tka  to  daim  the  rights  of  a  bona  fide  pur- 
to  the  state  lands,  the  methods  by 
these  lands  were  acquired  from  the 
itiies,  and  the  lands  in  exchange  therefor 
pnemed  from  the  United  States,  would  be 
■OK  the  less  a  fraud,  of  which  the  latter 
w^  take  advantage  in  a  criminal  prose- 
cttUD.  Hie  indictment  under  S  5440 
^ttga  a  ocmspiracy  to  defraud  the  United 
Slitei  out  of  the  possession,  use  of,  and 
t^  thereto,  of  divers  large  tracts  of  pub- 
Ik  ItBds;  and  if  the  title  to  these  lands 
^R  obtained  by  fraudulent  practices  and 
a  posoanoe  of  a  fraudulent  design,  it  is 
MK  the  lees  within  the  statute,  though  the 
Outed  States  might  succeed  in  defeating  a 
neomy  of  the  state  lands  by  setting  up  the 
rights  of  a  bona  fide  purchaser.  Under  the 
^ROKtanoes  it  cannot  be  doubted  that  the 
lilted  States  might  maintain  a  bill  to  can- 
^  titt  patents  to  the  exchanged  lands  pro- 
oiRd  bj  these  fraudulent  means,  notwith- 
^odin^  their  title  to  the  forest  reserve 
aidi  might  be  goocL 

Other  minor  objections  are  taken  to  the 
Bdietment:  that  no  description  is  given  of 
tte  laods  out  of  which  the  defendants  are 
i^kged  to  have  conspired  to  defraud  the 
gwwunent  {Dealy  y.  United  States,  162  U. 
i  5»,  543,  38  L.  ed.  645,  647,  14  Sup.  Ct. 
^  680) ;  that  it  is  uncertain  in  its  al- 
^ptioss  as  to  the  means  to  be  used  to 
any  out  the  alleged  conspiraqr;  that  the 
■■■a  representing  the  fictitious  persons 
ud  of  those  not  qualified  to  purchase, 
"^nogh  whom  the  fraud  was  effected,  are 
«t  gircB;  that  the  allegations  of  the  in- 
^KtBott  are  indefinite  and  inconsistent; 
^  tiie  conclusion  is  improper,  etc 

ft  is  snffidoit  to  say  of  these  objections 
'•hit  they  are  proper  to  be  considered  by  the 
trial  eonrt,  and  that  we  do  not  feel  called 
?QB  to  express  our  own  opinion  in  regard 
^  thoL  Criticisnis  of  this  character  are 
"*pfetdy  covered  by  the  recent  decision  of 
^  eovt  in  Benson  v.  Henkel,  as  well  as 
!»•  U.  1.       u.  S..  Book  60. 


in  the  cases  of  Ew  parte  WatkinSf  3  Pet. 
193-206,  7  L.  ed.  650-654,  and  Ew  parte 
Parka,  93  U.'  S.  18,  23  L.  ed.  787,  in  both  of 
which  the  petitioners  sought  *by  writ  of  ha- [841 
beas  corpus  to  review  the  validity  of  cer- 
tain indictments  under  which  they  had  been 
convicted  in  the  courts  below,  and  in  both 
this  court  declined  to  review  the  action  of 
the  court  below.  It  was  held  that  the  ques- 
tion whether  the  act  charged  was  or  was 
not  a  crime  was  one  which  the  trial  court 
was  competent  to  decide,  and  which  this 
court  would  not  review  upon  a  writ  of  ha- 
beas corpus. 

Our  conclusion  is  that  for  the  purposes  of 
this  case  the  indictment  is  sufficient. 

4.  The  fourth  assignment — ^that  there 
was  no  probable  cause  for  believing  the  pe- 
titioner guilty  of  the  offense  charged,  and 
that  the  writ  of  certiorari  should  have  been 
issued  to  bring  the  record  before  the  court — 
is  based  upon  that  clause  of  {  1014,  which 
requires  that  proceedings  for  the  removal 
of  persons  from  one  district  to  another  shall 
be  "agreeably  to  the  usual  mode  of  process 
against  offenders  in  such  state,"  and  S  1487 
of  the  Code  of  California  is  cited  to  the  ef- 
fect that  the  petitioner  shall  be  discharged 
where  he  l^as  been  committed  upon  a  crim- 
inal charge  without  reasonable  or  probable 
cause.  Certain  cases  are  also  cited  from 
the  supreme  court  of  California,  to  the  ef- 
fect that  it  is  the  right  of  the  prisoner  to 
have  the  court  consider  the  question  of 
probable  cause  upon  the  writ  of  habeas 
corpus.  People  v.  Smith,  1  Cal.  9;  Em 
parte  Palmer,  86  Cal.  631,  25  Pac..l30;  Em 
parte  Walpole,  85  Cal.  362,  24  Pac.  657. 
But, see  contra,  Em  parte  Long,  114  Cal.  159, 
45  Pac.  1057. 

In  the  Federal  courts,  however,  it  is  well 
settled  that  upon  habeas  corpus  the  court 
will  not  weigh  the  evidence,  although,  if 
there  is  an  entire  lack  of  evidence  to  support 
the  accusation,  the  court  may  order  his  dis- 
charge. In  this  case,  however,  the  produc- 
tion of  the  indictment  made  at  least  a 
prima  facie  case  against  the  accused,  and 
if  the  commissioner  received  evidence  on  his 
behalf  it  was  for  him  to  say  whether,  upon 
the  whole  testimony,  there  was  proof  of 
probable  cause.  Re  Oteiza  y  Cor  tee  (Oteissa 
y  Cortes  v.  Jacohus),  136  U.  S.  330,  34  L. 
ed.  464,  10  Sup.  Ct.  Rep.  1031;  Bryant  v. 
United  States  {Em  parte  Bryant),  167  U. 
S.  104,  42  L.  ed.  94,  17  Sup.  Ct  Rep.  744. 
The  requirement  that  the  usual  mode  of 
process  adopted  in  the  state  shall  be  pur- 
sued refers  to  the  proceedings  for  the  *ar-[85] 
rest  and  examination  of  the  accused  before 
the  commissioner;  but  it  has  no  bearing 
upon  the  subsequent  independent  proceeding 
before  the  circuit  court  upon  habeas  corpus. 
In  this  case  the  commissioner  did  receive 
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evidence  on  behalf  of  the  appellants,  and, 
upon  such  evidenoe,  found  the  existence  of 
probable  cause,  and  committed'  the  defend- 
ants, and  upon  application  to  the  district 
judge  for  the  warrant  of  removal  he  re- 
viewed his  action,  but  did  not  pass  upon  the 
weight  of  the  evidence. 

While  the  circuit  court  may  have  had 
power  to  issue  a  writ  of  certiorari  auxiliary 
to  the  writ  of  habeas  corpus  {Ex  parte  Bur- 
ford,  3  Cranch,  448,  2  L.  ed.  495;  Re  Mar- 
tin, 5  Blatchf.  303,  Fed.  Cas.  No.  9,151; 
Ew  parte  Bollman,  4  Cranch,  100,  2  L.  ed. 
563;  Church,  Habeas  Corpus,  §  260),  it  was 
under  no  obligation  to  do  so,  and  its  refusal 
cannot  be  assigned  as  error.  Certiorari  is 
a  discretionary  writ,  and  is  often  denied 
where  the  power  to  issue  it  is  unquestion- 
able. People  em  reU  Church  ▼.  Allegany 
County,  15  Wend.  206;  People  em  rel,  Van- 
derbilt  v.  SHhoell,  19  N.  Y.  531;  Rowe  ▼. 
Rowe,  28  Mich.  353.  Petitions  for  habeas 
corpus  are  frequently  accompanied  by  ap- 
plications for  certiorari  as  ancillary  there- 
to, and  both  are  awarded  or  denied  together. 
Appellant  had  nothing  to  complain  of  in 
the  denial  of  the  writ,  and  his  petition 
■hould  have  set  forth  the  evidence  relied 
upon  to  show  a  want  of  probable  cause. 
Terlinden  v.  Ames,  184  U.  S.  279*  46  L.  ed. 
541,  22  Sup.  Ct.  Rep.  484;  Craemer  v. 
Washington,  168  U.  S.  128,  42  L.  ed.  408,  18 
Sup.  Ct.  Bep.  h 

There  toaa  no  error  in  the  action  of  the 
Circuit  Court,  and  iie  judgment  is  therefore 
affirmed, 

Mr.  Justice  Peokluun  (dissenting) : 
I  dissent  from  the  opinion  and  judgment 
of  the  court  in  this  case,  and  wish  simply  to 
■tate  the  grounds  of  my  dissent,  without 
any  attempt  to  do  more.  The  indictment 
[86]  avers  that  the  ^conspiracy  was  entered  into 
in  Washington,  District  of  Columbia,  t  on 
December  30,  1901,  and  the  opinion  holds, 
in  substance  (and  rightly,  as  I  think),  that 
it  is  essential  to  aver  its  formation  in  the 
District  in  order  to  give  the  courts  therein 
jurisdiction  of  the  offense.  The  indictment 
constitutes  prima  facie  evidence  of  probable 
cause,  but  evidence  may  be  given  to  rebut  it. 
It  is  averred  in  the  application  for  the 
writs  of  habeas  corpus  and  certiorari,  in 
the  case  of  Hyde,  that  the  evidence  taken  be- 
fore the  commissioner  showed  indisputably 
that  the  petitioner  was  never  in  the  Dis- 
trict of  Columbia,  except  upon  one  occasion 
in  1001,  and  then  only  for  about  six  hours, 
and  that  he  was  not  then  guilty  of  any  of 
the  offenses  diarged  in  the  indictment;  and 
in  the  ease  of  Dimond,  it  was  said  the  evi- 
denoe showed  that  the  transactions  com- 
plained of  at  a  oonspira^  occurred  in  Oali- 
fomla  or  Oregon,  of  which  former  state 
•8 


the  defendant  was,  and  had  been  for  twenty 
years,  a  resident.  In  other  words,  it  wa» 
claimed  that  the  evidence  before  the  com- 
missioner showed  conclusively  and  without 
contradiction  that  there  was  no  probable 
cause  to  believe  the  defendants  guilty  of 
any  offense  as  charged  in  the  indictment. 
The  writ  of  certiorari  was  called  for  in 
order  that  this  evidence  might  be  brought 
before  the  circuit  judge,  so  that  he  could 
see  from  it  that  there  was  aflirmative  and 
conclusive  proof  of  the  absence  of  probable 
cause.  The  applications  for  the  writs  of 
habeas  corpus  and  of  certiorari  were  both 
denied.  The  opinion  of  the  circuit  judge, 
delivered  upon  refusing  the  writs,  shows 
that  the  question  of  the  want  of  probable 
cause  to  believe  defendants  guilty,  based 
upon  the  absence  of  both  defendants'  from 
the  District  of  0>lumbia  at  the  time  of  the 
alleged  formation  of  the  conspiracy,  was  not 
touched  upon  by  him»  but  the  objections 
considered  were  those  based  upon  the  charge 
contained  in  the  indictment,  and  whether 
it  charged  an  offense  under  the  laws  of  the 
United  States.  This  court  now  holds  that 
the  refusal  of  the  judge  to  grant  the  writ 
of  certiorari  was  within  his  discretion. 

I  think  this  is  not  the  case  for  the  ap- 
plication of  the  rule  *stated  in  the  cases  [8T) 
cited  in  the  opinion  of  the  court.  Those 
from  New  loric  were  based  upon  a  matter 
of  public  policy,  where  the  purpose  was  to 
overturn  proceedings  in  assessments  and 
taxation,  in  which  the  public  was  interest- 
ed, and  the  courts  refused  in  such  cases  to 
grant  the  writ.  The  result  of  the  refusal  in 
this  case  is  to  prevent  the  review  of  the 
findings  of  the  commissioner  before  whom 
the  original  proceeding  was  had,  upon  the 
question  of  probable  cause.  I  admit  that 
the  weight  of  evidence  will  not,  in  such 
cases,  be  reviewed  here,  but  evidence  which 
conclusively  rebuts  the  presiimption  of  prob- 
able cause  arising  from  the  indictment,  and 
which  is  uncontradicted,  may  be  looked  at, 
and  a  finding  of  probable  cause  reversed. 
In  order  to  refer  to  it  the  evidence  must  be 
part  of  the  record,  and  in  such  a  case  as 
this  the  application  for  a  writ  of  certiorari 
to  bring  up  the  eridence  which  the  peti- 
tioner avers  shows  such  fact  is  not  ad- 
dressed to  the  discretion  of  the  court,  but» 
on  the  contrary,  the  petitioner  has  the  right 
to  demand  that  it  shall  be  granted.  The 
right  is  none  the  less  when  the  want  of 
probable  cause  rests  upon  conclusive  eri- 
dence of  the  absence  of  the  defendants  from 
the  district  at  the  time  when  the  indictment 
alleges  the  oonspiracj  was  formed  in  such 
district.  If  defendants  were  not  then  there, 
they  oould  not  be  guilty  of  the  crime 
charged  in  the  indictment.  This  esse  is 
an  extreme  illustration  of  the  very  great 
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kr^Up  tmFolTed  in  sending  a  man  3,000 
bOm  across  the  continent,  from  California 
«r  ORg<ra»  to  this  district  for  trial,  where 
W  it  to  bring  his  witnesses,  and  where  on 
m^  trial  it  will  appear  that  the  court 
mt  direct  an  acquittal  because  the  aver- 
■eat  of  the  formation  of  the  conspiracy  at 
W&iluiigton,  D.  C,  is  shown  to  be  false  to 
A  dnsonstntion. 

Hm  expense  to  a  defendant  in  his  neces- 
mij  preparation  for  trial,  and  in  procuring 
tte  attendance  of  witnesses  in  his  b^ialf 
froB  soeh  a  distance,  must  necessarily  be 
cMJTBOQs;  and  in  many,  if  not  in  most, 
OMB,  utterly  beyond  the  ability  of  a  de- 
ffsdaat  to  pay.  The  enforcement  of  the 
eriBiaal  law  should  not  be  made  oppressive 
ii  mdi  eases,  and  therefore,  when  it 
K*ippcar8  there  was  no  probable  cause 
to  kaad  the  indictment  upon,  the  order  of 
Raoral  should  be  refused. 

I  aa  anthorized  to  say  that  Mr.  Justice 
WUte  and  Mr.  Justice  M oKenna  con- 
en  IB  this  di 


HENRT  P.  DIMOND,  Appi^ 

V. 

JOHN  H.  SHINE. 
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Wi  cm  Is  goremed  by  the  decision  in  Hyde 
%  Atae,  mmU,  M. 
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APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
rfOtlifomia  to  review  the  denial  of  habeas 
Mpos  and  certiorari  to  inquire  into  a  de- 
^aiion  to  await  the  removal  of  a  person 
^^»rftd  with  an  offense  against  the  United 
States  to  the  District  of  Columbia^  where 
tb  trial  is  to  be  had.    AlfUrmed, 

Mr.  Fraak  H.  Piatt  argued  the  cause, 
tsi  with  Meeere.  Charles  Page  and  Samttel 
itight,  filed  a  brief  for  appellant: 

^  pfTson  can  in  any  case  be  removed  to 
fti  Krtrict  of  Columbia  for  trial  for  any 
fomtt  whatever. 

iiMfiosa  Ine.  Co,  v.  Canter,  I  Pet.  616, 
■te,  7  L.  ed.  244,  Fed.  Cas.  No.  302a;  Oieael 
▼•  JTeOoMU,  16  Blatehf.  150,  Fed.  Cas.  No. 
17!l;  MeAUieter  t.  Uwited  States,  141  U.  S. 
174,  180,  185,  35  L.  ed.  693,  605,  696,  11 
8ip.CtBep.  9^;  £•  Dofui,  68  Fed.  888. 
188  v.  1. 


No  general  act  is  locally  applicable  to  the 
District  of  Columbia  when  there  is  a  specific 
act  in  force  on  the  same  subject-matter. 

Re  Kirk,  3  Mackey,  116. 

A  person  who  commits  a  crime  in  the  Dis- 
trict of  Columbia  may  be  tried  in  the  dis- 
trict in  which  he  is  found,  or  into  which  he 
is  first  brought. 

United  States  v.  Carr,  3  Sawy.  302,  Fed. 
Cas.  No.  14,730;  Jones  v.  United  States, 
137  U.  S.  202,  34  L.  ed.  691,  11  Sup.  Ct- 
Rep.  80;  Cook  v.  United  States,  138  U.  a 
167,  34  L.  ed.  906,  11  Sup.  Ct.  Rep.  268. 

The  prisoner  must  be  tried  in  the  judicial 
district  where  he  is  arrested. 

United  States  v.  Bird,  1  Sprague,  299, 
Fed.  Cas.  No.  14,597. 

Even  if  applicable  at  all  to  the  District  of 
Columbia,  U.  S.  Rev.  Stat.  §  1014,  U.  S. 
Comp.  Stat.  1901,  p.  716,  does  not  contem- 
plate or  authorize  removal  from  a  district, 
the  courts  of  which  are  competent  to  try  the 
offense. 

Ea  parte  Baldioiny  69  Iowa,  502,  29  N.  W. 
428;  Crater  v.  Barlow,  105  Iowa,  78,  74 
N.  W.  745;  Re  Johnson,  167  U.  S.  120,  42 
L.  ed.  103,  17  Sup.  Ct.  Rep.  735;  He  Tiv- 
nan,  5  Best  &  S.  645 ;  Wharton,  7th  ed.  §| 
2960,  2961;  Tyler's  Case  (1859);  Kobbina 
Case  (1874). 

The  venue  of  the  alleged  conspiracy  is  im- 
properly laid  in  the  District  of  Columbia. 

United  States  v.  Britton,  108  U.  S.  199, 
27  L.  ed.  698, 2  Sup.  Ct.  Rep.  531 ;  Pettibone 
V.  United  States,  148  U.  S.  202,  37  L.  ed. 
422,  13  Sup.  Ct.  Rep.  542;  Dealy  v.  United 
States,  152  U.  S.  539,  38  L.  ed.  545,  14  Sup. 
Ot.  Rep.  680;  Berkowita  v.  United  States, 
35  C.  C.  A.  379,  93  Fed.  452;  Shaftesbury  y. 
Graham  (Term  Pasch.  34  Car.  2  R.  B.) 
Skinner,  32;  Smith  v.  Cranshaw  (Term 
Mich.  XX.  Jacobi  B.  R. )  2  RoUe,  258 ;  Keg. 
V.  Best,  I  Salk.  174. 

Mr.  Frank  H,  Piatt  also  filed  a  separate 
brief  for  appellant: 

The  warrant  of  removal  under  color  of 
which  appellant  is  detained,  having  been  is- 
sued without  jurisdiction,  is  void,  and  appel- 
lant is  deprived  of  his  liberty  without  due 
process  of  law. 

Oreene  v.  Henkel,  183  U.  S.  261,  46  L.  ed. 
189,  22  Sup.  Ct  Rep.  218. 

The  sufficiency  of  the  charge  of  a  crime  is 
jurisdictional.  It  has  always  been  held  that 
the  writ  of  habeas  corpus  is  a  proper  in- 
strument to  secure  the  release  of  a  prisoner 
held  undcft  order  or  sentence  of  a  tribunal 
which  acted  without  jurisdiction,  and  whose 
prooeis  was  consequently  void. 
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Be  Nielsen,  131  U.  S.  176,  33  L.  ed.  118, 
9  Sup.  Ct.  Rep.  672;  Re  Coy,  127  U.  S.  731, 
32  L.  ed.  274,  8  Sup.  Ct.  Rep.  1263 ;  Re  Snotc, 
120  U.  S.*274,  30  L.  ed.  658,  7  Sup.  Ct.  Rep. 
656;  Re  Sawyer,  124  U.  S.  200,  31  L.  ed. 
402,  8  Sup.  Ct.  Rep.  482;  Ex  parte  Bain,  121 
U.  S.  1,  30  L,  ed.  849,  7  Sup.  Ct.  Rep.  781 ; 
Re  Ayrea,  123  U.  S.  443,  31  L.  ed.  216,  8  Sup. 
Ct.  Rep.  164;  Ew  parte  Siehold,  100  U.  S. 
371,  25  L.  ed.  717;  Ohio  v.  Thomas,  173  IT. 
&  276,  43  L.  ed.  609,  19  Sup.  Ct.  Rep.  453. 

It  haa  been  the  practice  in  all  Federal  ju- 
riBdictions,  in  removal  proceedings,  to  de- 
termine whether  the  indictment  sufficiently 
cliaiges  a  crime,  and  to  discharge  the  pris- 
oner if  it  does  not. 

Stewart  v.  United  States,  55  C.  C.  A.  641, 
11:9  Fed.  89;  Re  Buell,  3  Dill.  116,  Fed.  Cas. 
No.  2,102;  Re  Terrell,  51  Fed.  213;  Re  Com- 
ing, 51  Fed.  206;  Re  Dana,  68  Fed.  886; 
United  States  y.  Lee,  84  Fed.  626;  Re 
Greene,  52  Fed.  104;  Re  Belknap,  96  Fed. 
•14;  Re  Huntington,  68  Fed.  881;  United 
States  V.  Connors,  111  Fed.  734;  Re  Doig,  4 
ITed.  193;  Re  Palliser  {Falliser  v.  United 
States)  136  U.  S.  257.  34  L.  ed.  514,  10  Sup. 
Ci.  Rep.  1034. 

An  indictment  which  fails  to  show  as  the 
object  or  means  of  the  conspiracy  a  scheme 
or  agreement  which  would  result  in  defraud- 
ing the  United  States  is  fatally  defective. 

United  States  v.  Crafton,  4  Dill.  145,  Fed. 
Cas.  No.  14,881;  United  States  v.  Reiohert, 
32  Fed.  142;  United  States  v.  Taffe,  86  Fed. 
113;  United  States  v.  Alilner,  36  Fed.  890; 
United  States  v.  Bamhart,  33  Fed.  459. 

When  the  state  has  issued  its  patent,  the 
title  so  obtained  by  the  patentee  cannot  be  at- 
tacked collaterally  by  third  parties  for  frauds 
practised  in  obtaining  it,  even  in  the  hands 
of  a  patentee  who  was  a  party  to  the  fraud. 

(ycont^or  v.  Fraf<her,  51)  (jal.  499;  Doll  v. 
Meador,  16  Cal.  295;  Thomas  ▼.  Lawlor,  53 
Cal.  405;  Oolc  v.  Best,  78  Cal.  235,  12  Am. 
ttt  Rep.  44,  20  Pac.  550 ,  Turner  v.  Donnelly, 
70  Cal.  597,  12  Pac.  469 ;  Moore  v.  Wilkin- 
9on,  13  Cal.  478;  Yount  v.  Howell,  14  Cal. 
465 ;  Miller  v.  Dale,  44  Cal.  562 ;  Kent  field 
Y.  Hayes,  57  Cal.  409;  Plummer  v.  Brown, 
70  Cal.  544,  12  Pac  464;  Chapman  y.  Quinn, 
56  Cal.  278 ;  Irvine  v.  Tarbat,  105  Cal.  242, 
38  Pac  896;  Dreyfus  v.  Badger,  108  Cal.  58, 
41  Pac  279;  Standard  Quicksilver  Co,  v. 
Hdbishaw,  132  Cal.  116,  64  Pac.  113;  Phil- 
lips V.  Carter,  135  Cal.  004.  87  Am.  St.  Rep. 
162,  67  Pac  1031 ;  Saunders  v.  La  Purisima 
Co,  125  Cal.  165,  57  Par.  056 ;  Harrington  v. 
Goldsmith,  136  Cal.  169,  68  Pac.  594. 

The  state,  if  it  chooses,  can  bring  an  ac- 
tion to  cancel  the  patent  in  the  hands  of  a 
patentee  who  has  participated  in  the  fraud; 
but  even  the  state  cannot  successfully  attack 
its  patent  in  the  hands  of  a  bona  fide  pur- 
chaser for  value 
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'  People  V.  Swift,  96  Cal.  165,  31  Pac.  16 ; 
Colorado  Coal  d  /.  Co.  v.  United  States,  123 
U.  S.  307,  31  L.  ed.  182,  8  Sup.  Ct.  Rep.  131 ; 
United  States  v.  California  d  0.  Land  Co.  1 
C.  C.  A.  330,  7  U.  S.  App.  128,  49  Fed.  496, 
Affirmed  in  148  U.  S.  31,  40,  41,  37  L.  ed. 
354,  359,  360,  13  Sup.  Ct.  Rep.  458 ;  United 
States  V.  Winona  d  St,  P.  R,  Co,  165  U.  8. 
463,  478,  41  L.  ed.  789,  796,  17  Sup,  Ct  Rep. 
368;  Marshall  v.  Farmers*  Bank,  115  Cal. 
330,  42  Pac.  418,  47  Pac  52. 

No  proposition  of  law  is  better  settled 
than  that  there  is  no  implied  warranty  of 
title  in  a  conveyance  of  land  without  cove- 
nants, and  that  expressed  covenants  in  the 
conveyance  exclude  all  implied  covenants. 

Frost  V.  Raymond,  2  Caines,  188,  2  Am. 
Dec.  228;  Cal.  Civ.  Code,  S  1113;  Bryan  ▼. 
Swain,  56  Cal.  616;  Peahody  ▼.  Phelps,  9 
Cal.  213;  Bellinger  &  Cotton's  Anno.  Codes 
&  Statutes,  S  5338 ;  Taggart  v.  Risley,  4  Or. 
235;  Baldu>in  v.  Leroy,  Fed.  Cas.  No.  800a; 
Huntly  V.  Waddell,  34  N.  C.  (12  Ired.  L.) 
32;  Bethell  v.  Bethell,  54  Ind.  428,  23  Am. 
Rep.  650;  Aiken  v.  Franklin,  42  Minn.  91, 
6  L.  R.  A.  360,  43  N.  W.  839;  Allen  t. 
Pegram,  16  Iowa,  163;  McKesson  v.  Hen- 
nessee,  66  N.  C.  473 ;  McDonough  v.  Martin, 
88  Ga.  675,  18  L.  R.  A.  346,  16  S.  E.  59; 
Lamb  v.  Kamm,  1  Sawy.  238,  Fed.  Cas.  No. 
8,017. 

It  is  equally  elementary  that  no  contract 
can  be  rescinded  on  the  ground  of  fraud,  un- 
less it  appears  that  injury  has  resulted 
therefrom  or  may  result  to  the  party  claim- 
ing the  rescission.  Fraud  without  resulting 
injury  is  not  actionable. 

Irons  V.  Reybum,  11  Ark.  378;  Otis  t. 
Raymond,  3  Conn.  413;  Skrine  v,  Simmons, 
11  Ga.  401;  Sieveking  v.  Litzler,  31  Ind.  13; 
Wharf  V.  Roberts,  88  111.  426 ;  Hale  v.  PhiU 
brick,  47  Iowa,  217 ;  Brown  v.  Blunt,  72  Me. 
415;.  Fuller  v.  Hodgdon,  25  Me.  243;  Mor- 
gan V.  Bliss,  2  Mass.  Ill;  Johnson  v.  Sey- 
mour, 79  Mich.  156,  44  N.  W.  344;  Alden  ▼. 
Wright,  47  Minn.  225,  49  N.  W.  767;  Lorenr 
zen  V.  Kansas  City  Invest,  Co,  44  Neb.  99, 
62  N.  W.  231 ;  Weaver  v.  Wallace,  9  N.  J.  L. 
251;  Dung  v.  Parker,  52  N,  Y.  494;  Aron  v. 
DeCastro,  36  N.  Y.  S.  R.  716,  13  N.  Y.  Supp. 
372;  Slaughter  v.  Qerson,  13  Wall.  379,  20 
L.  ed.  627;  Marshall  v.  Hubbard,  117  U.  S. 
415,  417,  29  L*.  cd.  919,  920,  6  Sup.  Ct.  Rep. 
806. 

Solicitor  General  Hoyt  and  Mr,  Frands 
J.  Henex  argued  the  cause,  and,  with  Mr. 
Arthur-  B.  Pugh,  filed  a  brief  for  appellee. 
For  their  contentions  see  their  brief  as  re- 
ported in  Hyde  v.  Shine,  ante,  90. 

Per    Curiam  t 

This  case  is  indistinguishable  from  the 
last,  and  the  judgment  of  the  Circuit  Court 
is  also  affirmed. 
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[89]«HAHKAE  O'CALLAQHAN   and   Edward 
Corcoran,  Appts., 

V, 

TERENCE  O'BRIEN,  as  Administrator  of 
the  Estate  of  John  Sullivan^  Deceased; 
Mirif  Carrau,  W.  M.  Russell,  and  S.  F. 

Cooffib8.t 

(See  S.  C.  Reporter's  ed.  89-110.) 

L  Appeal    trfnm.    eirevlt    eomrt    of    ap- 

pcftl»-J«rUdIetion.^Rlgfats  asserted  un- 
der tke  CoQstitatlon  of  the  United  States 
■aj  be  80  wbolly  wanting  In  merit  as  not 
to  afford  a  basis  for  an  appeal  to  the  Su- 
prene  Court  from  a  decree  of  a  circuit  court 
of  appeals. 

1  C«arti— |«rlsMetlom  of  elrevit  court 
-4lvene  dtiacnablp.— Dlyerse  cltizen- 
ibip  does  not  give  jurisdiction  to  a  Federal 
drealt  court  of  a  bill  which  seeks  a  dec.ara- 
tkn  of  the  nonexistence  of  a  will,  and  the 
CDMequent  nullity  of  Its  probate  in  a  state 
cfort,  wbere  the  proceeding  to  content  a 
win  afforded  by  the  laws  of  that  state  is 
iBt  inpplementary,  or  ancillary,  to  the  or- 
l|iial  probate  proceedings,  and  Is  not  an 
^dependent  eontrorersy  inter  partes. 

t  Coarts— |«xia^etlom  of  elreialt  court 
-<aae  tmTOlTlAv  eonstltittional  qnes- 
ti«aB--Tbe  contention  that  a  state  court, 
ia  admitting  a  noncnpatlTe  will  to  probate 
vltboot  glTing  the  statutory  notice  to  the 
Bot  of  kin«  Tlolated  the  due  process  of 
hv  daose  of  the  14th  Amendment  to  the 
Costitstlon  of  the  United  States,  is  too 
iMktBg  tn  merit  to  afford  a  basis  for  the 
]irWlctk»n  of  a  Federal  circuit  court  of  a 
■It  to  set  aside  the  probate,  even  assuming 
flat  inch  notice  Is  essential  to  the  preliml- 
Bsry  probate,  where  the  bill  proceeds  on  the 
tteory,  which  finds  support  in  the  law  of 
tbe  state,  that,  despite  the  mere  preliminary 
tdabsloD  to  probate,  there  remained  a  right 
to  assail  the  existence  of  the  will  and  its 
probtte,  which  was  not  lost  by  the  failure 
t»  {ire  notice. 

^  Cowia— Iwrladictloia  of  circuit  court 
-<ase  laTolTlBfc  const  St  otional  cjnes- 
rtoa-^nte  assertion  that,  l>ecause  real  es- 
tate emnot  be  derised  by  a  nuncupative  will, 
tkc  attenpt  of  a  probate  court  to  exert  au- 
thority o^er  property  of  that  character  by 
tfclttist  such  a  will  to  probate  deprived 
^  Mn  of  such  property  without  due  proc- 
m  of  law.  cannot  giye  a  Federal  circuit 
«Birt  jurisdiction  to  pass  upon  the  construc- 
tisi  tod  effect  of  such  will,  where  this 
IsatloD  is  wholly  subordinate  to  the  deter- 
BkatioD  of  another  question,  of  which  that 
CBort  had  no  jurisdiction,  such  as  the  non- 
aMeBce  of  the  will  and  the  consequent 
kvaUdity  of  Its  probate. 

[No.  193.3  

♦TWa  case  Is   reported   by   the   Official   Re- 
Pater  tmdcr  the  title  of  "Farrell  ▼.  O'Brien." 


Argued  and  avhmitied  April  4,  5, 1905.    Da- 
cided  May  29,  1905. 

APPEAL  from  and  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala 
for  the  Ninth  Circuit  to  review  a  decree 
which  reversed  a  decree  o€  the  Circuit  Court 
for  tlic  Northern  Division  of  the  District  of 
Washington,  in  favor  of  complainants  in  a 
suit  to  set  aside  the  probate  of  a  will  in  a 
state  court,  and  remanded  the  cause  with 
directions  to  dismiss  the  bill.  Appeal  dis- 
missed and  judgment  affirmed  on  writ  of 
certiorari. 

See  same  case  below^  60  C.  C.  A.  347«  125 
Fed.  657. 

Statement  by  Mr.  Justice  White: 
This  suit  was  commenced  in  the  circuit 
court  of  the  United  States  for  the  district 
of  WaFhington,  northern  division,  by  the  fil- 
ing, on  June  20,  1901,  of  a  bill  on  behalf  of 
Hannah  O'Callaghan  and  Edward  Corcoran, 
appellants  in  this  court.  The  defendants 
were  Terence  O'Brien,  as  administrator  of 
the  estate  of  John  Sullivan,  and  Marie  Car-  • 
rau.  W.  M.  Russell  and  S.  F.  Coombs,  who 
are  joined  as  appellees,  were  the  sureties  on 
a  bond  given  by  Marie  Carrau,  on  the  appeal 
taken  by  her  to  the  circuit  court  of  appeals. 
It  was  averred  that  the  complainants, 
aliens  and  residents  of  Ireland,  were  the 
first  cousins  and  the  sole  heirs  at  law 
and  next  of  kin  of  one  John  Sullivan,  wlio 
died  on  September  26,  1900,  in  the  city  of 
Seattle,'  state  of  Washington,  intestate, 
leaving  a  large  amount  of  real  and  personal 
property.  The  appointment  by  the  superior 
court  of  King  county,  state  of  Washington^ 
of  a  special  administrator,  and  the  8ubs<^ 
quent  appointment  of  the  defendant  O'Brien, 
i^nd  his  qualification  as  general  administra> 
tor,  were  next  averred.  O'Brien  and  his  code- 
fendant  were  alleged  to  be  citizens  of  the 
state  of  Washington.  The  remaining  aver- 
ments were,  in  substance,  that  the  defendant 
Marie  Carrau,  confederating  with  certain 
named  relatives,  had  manufactured  a  pre- 
tended nuncupative  will  of  John  Sullivan,  in 
favor  of  said  Marie  Carrau,  under  which  will 
she  waa  claiming  to  be  the  sole  legatee  and 
devisee  of  all  his  property.  The  will  pur- 
ported to  have  been  made  about  11  o'clock 
on  the  night  previous  to  l^e  death  of  Sulli- 
van, in  the  presence  of  Marie  Carrau  and  her 
relatives,  and  the  testamentary  words  em- 


SoTi.— On  prohate  jurisdiction  of  the  Fed- 
**  c(«rt« — see  note  to  Bedford  Quarries  Co. 
V  ThMilfaiton,  36    C.    C.  A.   276. 

^t  to  whmt  constitute*  due  process  of  lau> — 
x  Cnti  ▼.  Sumption,  2  L.R.A.  655,  and 
*««;  te  Gannon,  5  L.R.A.  850,  and  note; 
^«iiB  T.  Baltimore.  11  L.RA.  224,  and  note : 
U4  (SUaaa  v.  Tucker,  13  L.R.A.  804,  and 
*>^  Aid  see  notca  to  People  v.  O'Brien,  2 
ltfU.8. 


L.R.A  256;  Pearson  v.  Yewdall,  24  L.  ed.  U. 
S.  436 ;  and  Wilson  v.  ,^orth  Carolina,  42  L. 
ed.   U.   8.  865^ 

On  notice  and  hearing  required  to  constitute 
due  process  of  law — see  notes  to  Kuntz  v. 
Sumption,  2  L.B.A.  657;  Chauvln  v.  Vallton, 
3  L.R.A.  194;  and  Ulman  v.  Baltimore,  11  L. 
R.A  225. 
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ployed,  or  the  6ub3t<iiice  thereof,  were  al- 
leged to  be  the  following : 

**I  want  jou  to  remember  and  witness  that 
I  will  all  my  property  and  personal  effects, 
worth  many  thousands  of  dollars,  to  be  the 
money  and  property  of  your  sister,  Marie 
Carrau.  I  am  sick,  and  we  know  not  what 
might  happen." 

£01]  *It  was  averred  that,  on  the  application  of 
the  defendant  Carrau,  and  after  the  appoint- 
ment of  0*Brien  as  general  administrator, 
the  alleged  nuncupative  will  was  admitted 
to  probate,  and,  at  the  time  of  the  filing  of 
the  bill,  stood,  as  illegally  probated,  on  the 
records  of  the  superior  court  of  King  eoimty, 
state  of  Washington.  It  was,  however, 
charged  that  the  said  superior  court,  in  as- 
suming to  probate  said  nuncupative  will, 
acted  wholly  without  jurisdiction  in  the 
premises,  for  the  reason  that  the  estate  be- 
queathed exceeded  the  value  of  $200,  and  be- 
cause no  legal  citations  had  been  issued  out 
of  said  court,  and  ten  days  had  not  elapsed 
between  the  filing  of  the  will  and  the  hear- 
ing of  the  proof  offered  in  support  of  the 
same.  It  was  further  averred  that,  imder  the 
laws  of  the  state  of  Washington  real  estate 
eould  not  be  disposed  of  by  a  nuncupative 
will. 

Further  averring  that  the  state  court,  on 
the  application  of  Marie  Carrau,  was  about 
to  make  and  enter  a  decree  distributing  to 
her  the  whole  of  the  Sullivan  estate  upon 
the  execution  of  a  bond  conditioned  for  the 
payment  of  her  proportion  of  the  indebted- 
ness of  the  estate,  to  which  decree*  the  de- 
fendant O'Brien,  administrator,  it  was 
averred,  would  yield  obedience,  and  that 
said  Marie  Carrau,  on  receiving  possession, 
would  transfer  the  estate  to  others,  and  al- 
leging that  such  an  order  and  the  action  of 
the  administrator  thereunder  would  violate 
the  due  process  clause  of  the  Constitution  of 
the  United  States,  an  injunction  and  the  ap- 
pointment of  a  receiver  was  prayed.  It  was 
also  prayed  that  a  decree  might  be  made  ad- 
judging the  alleged  nuncupative  will  to  be 
null  and  void,  and  perpetually  restraining 
the  defendant  Carrau  from  setting  up  any 
title  or  claim  thereunder,  and  adjudging  and 
decreeing  the  complainants  to  be  the  only 
heirs  at  law  of  the  decedent,  and  entitled  to 
receive  bis  estate,  and  commanding  the  de- 
fendant administrator  to  surrender  posses- 
sion thereof  to,  and  account  therefor  to,  the 
complainants. 

On  behalf  of  0*Brien,  administrator,  there 
was  filed  what  was  termed  a  ''stipulation 
and  answer,"  signed    by   the   complainants 

[92]*and  their  solicitor  and  the  administrator. 
In  this  papertheappointmentof  O'Brien  was 
redted,  and  there  was  also  embodied  a  dis- 
claimer of  any  interest  of  said  administrator 
in  the  subject-matter  of  the  controversy  bc- 
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tween  complainants  and  the  defendant  Marie 
Carrau,  or  any  knowledge  in  respect  there- 
to other  than  as  shown  by  the  records.  It 
was  stipulated  that  no  costs  should  be  taxed 
against  the  administrator  and  that  com- 
plainants should  not  be  put  to  proof  of  the 
allegations  of  the  bill,  so  far  as  the  same 
affected  the  administrator,  and  that  the  stip- 
ulation should  be  taken  as  and  for  an  an- 
swer of  said  defendant  administrator  to  the 
bill  of  complaint. 

After  other  proceedings  in  the  cause,  not 
essential  to  be  stated,  an  answer  was  filed 
on  behalf  of  the  defendant  Carrau. 

Briefly  stated,  the  answer  admitted  the 
death  of  Sullivan,  affirmed  the  validity  of 
the  alleged  nuncupative  will  and  of  the  pro- 
bate thereof,  and  further  averred  that,  under 
the  laws  of  Washington,  a  nuncupative  will, 
duly  proved  and  probated,  "devises  both  real 
and  personal  property  to  any  amount  Ib 
value."  After  specially  answering  each  of 
the  allegations  of  the  bill,  it  was,  in  sub- 
stance, averred,  ''by  way  of  defense,  and  as 
questioning  the  jurisdiction  of  the  court,** 
that  the  court  in  which  the  alleged  will  had 
been  probated  had  the  sole,  original,  and  ex- 
clusive jurisdiction  of  the  probation  of  said 
will  and  the  management  of  the  estate  of  the 
decedent ;  that  in  said  court  various  persons, 
including  one  Eugene  Timothy  Sullivan,  a 
resident  of  the  state  of  Washington,  had  filed 
their  verified  petitions,  claiming  each  to  be 
the  sole  heir  of  the  decedent ;  that  certain  of 
said  claimants  (Sullivan  not  being  one  of 
the  number),  and  also  the  complainants  and 
the  state  of  Washington,  had  commenced,  in 
the  state  court,  proceedings  to  contest  the 
validity  of  the  alleged  will,  and  that  such 
proceedings  were  at  issue  and  were  still 
pending. 

Testimony  was  taken  by  commission  and 
otherwise,  under  an  agreement  providing 
that  the  same  might  be  read  in  evidence  in 
any  suit  or  proceeding  which  was  then  or 
might  thereafter  be  pending  in  a  state  or 
Federal  court  affecting  the  estate  of  *  John  [93] 
Sullivan.  Both  during  the  taking  of  the  tes- 
timony and  at  the  hearing  which  followed, 
the  objection  to  the  jurisdiction  of  the  court 
was  reiterated  and  exceptions  were  reserved. 

A  decree  was  entered  in  favor  of  complain- 
ants, lie  Fed.  034.  In  substance  the  decree 
found  the  complainants  to  be  the  next  of  kin 
of  the  decedent;  that  O'Brien  was  the  duly 
qualified  administrator;  that  the  alleged 
nuncupative  will  was  not  made;  that  the 
Washington  court  acted  wholly  without  ju- 
risdiction in  the  probate  ot  the  alleged  will, 
and  hence  the  proceedings  in  respect  thereto 
were  void,  it  was  decreed  that  the  complain- 
ants, as  first  cousins  of  the  deceased,  were 
entitled  to  share  equally  in  the  assets  ef  hit 
estate,  and  the  defendant  O'Brien  was  direct- 
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«d  le  iMQgnite  their  light.  The  defendant 
Oiniii  was  perpetually  restrained  from  set- 
tiBf  op  anj  claim  to  said  estate,  under  the 
tUcyed  wiU  or  otherwise. 

Qi  appeal,  the  circuit  court  of  appeals  re- 
ftfied  the  decree  of  the  circuit  court  for 
iiot  of  jurisdiction  in  that  court  over  the 
objeet-matter  and  because  of  the  absence 
«f  neeetBary  parties,  who,  if  made  parties, 
voald  oust  the  court  of  jurisdiction ;  and  the 
mam  was  remanded,  with  directions  to  dis- 
■iM  ike  bill,  at  the  cost  of  complainants.  60 
C  a  A.  347,  125  Fed.  657.  The  cause  was 
appealed  to  this  court.  Following  the  filing 
«f  a  motion  to  dismiss  such  appeal,  an  ap- 
pticatkni  was  made  on  behalf  of  the  com- 
jduBaata  below,  for  the  allowance  of  a  writ 
of  eertioran,  and  the  determination  of  these 
two  Dotions  was  postponed  to  the  hearing 
« the  merits. 


Jfr  Janes  B.  Hoire  argued  the  cause, 
ttd,  with  Messrs,  Samuel  H.  Piles,  George 
DowwrtA,  Charles  H,  Farrell,  and  F.  D,  Mo- 
IcMcjf,  filed  a  brief  for  appellants  and  pe- 
titioDen: 

To  impress  the  attribute  of  finality  upon 

1  jidgment  of  the  circuit  court  of  appeals,  it 
ngt  appear  that  the  original  jurisdiction 
tf  the  circuit  court  was  dependent  entirely 
^OQ  direrae  citizenship. 

lortkem  P.  R,  Co.  v.  Soderberg,  188  U. 
8. 52«,  47  L.  ed.  575,  23  Sup.  Ct.  Rep.  365 ; 
ire*  T.  Polsdorfer,  187  U.  S.  585,  47  L.  ed. 
114,  23  Sap.  Ct.  Rep.  196;  Howard  v. 
Cmtsd  States,  184  U.  S.  676,  46  L.  ed.  754, 

2  Snp.  CX  Rep.  543 ;  Huguley  Mfg,  Co.  v. 
^ititton  Cotton  MiUs,  184  U.  S.  290,  46  L. 
«i  546, 22  Sup.  Ct.  Rep.  452 ;  Loeb  v.  Colum- 
W  Ticp.  179  U.  S.  472,  45  L.  ed.  280,  21 
S«p.  a  Rep.  174 ;  Robinson  v.  Caldwell,  165 
C.  S.  359,  41  L.  ed.  745,  17  Sup.  Ct.  Rep. 
W;  Colorado  CentrcU  Consol.  Min.  Co.  v. 
fin*,  150  U.  S.  138,  37  L.  ed.  1030,  14  Sup. 
CI  Rep.  35. 

Xbe  eonstruction  to  be  given  to  the  clause 
of  the  act  making  the  decrees  of  the  circuit 
^i'vts  of  appeals  final  is  to  be  determined 
■fit  by  ascertaining  whether  jurisdiction  in 
th«  circuit  court  exists,  but  whether  it  is 
citified  in  good  faith,  and  not  fictitiously,  in 
^  pleading  which  invokes  the  jurisdiction 
^  the  drenit  court.  In  determining  the  fi- 
■•Kty  of  the  decree  of  the  circuit  court  of 
H>ptt]s,  the  question  is  not.  Upon  what 
P'wad  can  the  decree  of  the  circuit  court 
be  nstatned?  but  the  questicm  is,  Upon 
vkt  ground  was  the  jurisdiction  invoked 
^  the  party  seeking  it? 

^Mda,  C.  d  P.  R.  Co.  V.  Bell,  176  U.  S. 
321, 44  L.  ed.  486,  20  Sup.  Ct.  Rep.  399. 

If,  in  order  to  render  t^e  decree  of  the 
QTont  eourt  of  appeals  final,  the  word  **de- 
P'»tot"  is  to  be  interpreted  as  "attadied," 


the  deeree  in  the  case  at  bar  was  not  final, 
because  the  court  held  that  the  jurisdiction 
never  attached.  If  the  word  "dependent"  is 
to  be  interpreted  as  synonymous  with  "in- 
voked," the  decree  of  the  circuit  court  of  ap- 
peals was  not  final,  because  the  jurisdiction 
of  the  circuit  court  was  invoked  not  entirely 
upon  the  ground  of  citizenship,  but  upon 
that  ground  and  also  upon  the  groimd  that 
the  case  was  one  involving  the  construction 
and  application  of  the  Constitution  of  the 
United  States. 

Loeb  y.  Columbia  Twp.  179  U.  8.  472,  479, 
45  L.  ed.  280,  285,  21  Sup.  Ct.  Rep.  174; 
American  Sugar  Ref.  Co.  v.  Ifew  Orleans, 
181  U.  S.  27t,  280,  45  L.  ed.  859,  861, 21  Sup. 
Ct.  Rep.  646;  Huguley  Mfg.  Co.  v.  Oaleton 
Cotton  Mills,  184  U.  S.  290,  294,  46  L.  ed. 
646,  547,  22  Sup.  Ot.  Rep.  462;  Press  Pub. 
Co.  V.  Monroe,  164  U.  S.  105,  112,  41  L.  ed. 
367,  369,  17  Slip.  Ct.  Rep.  40;  Spreckels 
Sugar  Ref.  Co.  v.  McClain,  192  U.  S.  397, 
48  L.  ed.  496,  24  Sup.  Ct.  Rep.  376. 

If  the  rendition  of  a  judgment  in  a  pro- 
ceeding to  which  there  are  parties,  without 
any  determination  of  the  issues  raised,  is  de- 
priving the  parties  against  whom  the  deci- 
sion is  rendered  of  their  property  without 
due  process  of  law  {Fayerweather  v.  Ritch, 
195  U.  a  276,  49  L.  ed.  193,  25  Sup.  Ct. 
Rep.  58),  it  necessarily  follows  that  the 
rendition  of  a  judgment  without  acquiring 
jurisdiction,  either  of  the  subject-matter  or 
of  the  parties  against  whom  the  decision  is 
rendered,  is  equally  a  depriving  of  those  par- 
ties of  their  property  without  due  process 
of  law,  and  when  a  bill  alleges  those  facts, 
and,  in  addition  thereto,  specifically  alleges 
that  the  property  of  the  complainants,  pur- 
suant to  such  proceedings,  is  about  to  be 
taken  from  them  without  due  process  of  law, 
in  violation  of  their  rights  imder  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States,  it  would  seem  that  the  case  at  bar 
is  much  stronger  in  presenting  a  case  in- 
volving the  application  of  the  Constitution 
of  the  United  States  than  Fayerweather  v. 
Ritnh,  195  U.  S.  276,  49  L.  ed.  193,  25  Sup. 
Ct.  Rep.  58. 

If  an  order  made  without  notice  to  these 
complainants,  which  took  from  them  part  of 
the  estate,  was  void  because  to  give  it  effect 
would  be  to  deprive  them  of  their  property 
without  due  process  of  law  ( Corcoran  v.  Bell 
[Wash.]  78  Pac.  945),  it  necessarily  follows 
that  a  decree  of  probate  rendered  without 
notice  to  these  complainants,  although  the 
statute  forbade  the  court  rendering  the  de- 
cree to  hear  any  proof  until  they  had  been 
notified,  and  which  deprives  them  of  the  en- 
tire estate,  is  void  for  the  same  reason. 

The  sole  ground  upon  which  this  court  ob- 
tained jurisdiction  on  the  writ  of  error  to 
the  supreme  court  of  the  state  of  Washing- 
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tificntes  of  purchase,  might  have  been  a  vio- 
lation of  the  policy  of  the  states  of  Cali- 
fornia and  Oregon,  and  a  fraud  upon  such 
states,  it  fails  to  show  that  the  United 
States  could  have  in  any  way  been  de- 
frauded. The  argument  assumes  that  the 
title  acquired  by  the  defendants  from  the 
states  in  question  was  such  a  title  as,  upon 
conveyance  to  the  United  States,  would 
vest  in  the  latter  a  title  good  as  against  all 
the  world,  and  therefore  that  the  United 
States  were  not  defrauded. 

While  it  is  doubtless  true  that,  by  means 
of  these  corrupt  and  fraudulent  practices, 
Hyde  and  Benson  may  have  obtained  titles 
to  these  lands,  it  does  not  follow  that  the 
states  might  not  have  disaffirmed  such  ti- 
tles, and  recovered  the  lands.  In  this  par- 
ticular the  case  is  covered  by  that  of  Moffat 
V.  United  States,  112  U.  8.  24,  28  L.  ed.  623, 
5  Sup.  Ct.  Rep.  10.  Nor  does  it  follow  that, 
when  subsequent  conveyances  were  made  to 
the  United  States  of  these  lands  imder  the 
act  of  June  4,  1807,  a  good  title  was  vested 
•  in  the  grantee.  In  the  Moffat  Case  it  was 
held  that  a  patent  issued  to  a  fictitious  per- 
son conveys  no  title  which  can  be  trans- 
ferred to  a  person  subsequently  purchasing 
in  good  faith  from  a  supposed  owner.  In 
delivering  the  opinion  of  the  court,  Mr. 
.Tustice  Field  observed:  "The  patents,  be- 
ing issued  to  fictitious  parties,  could  not 
transfer  the  title,  and  no  one  could  derive 
any  rignt  under  a  conveyance  in  the  name 
[81]of  the  •supposed  patentees.  A  patent  to  a 
fictitioul  person  is,  in  legal  effect,  no  more 
than  a  declaration  that  the  government 
thereby  conveys  the  property  to  no  one. 
There  is,  in  such  case,  no  room  for  the  ap- 
plication of  the  doctrine  that  a  subsequent 
bona  fide  purchaser  is  protected.  A  subse- 
quent' purchaser  is  boimd  to  know  whether 
there  was  in  fact  a  patentee, — a  person  once 
in  being,  and  not  a  mere  myth, — ^and  he  will 
always  be  presumed  to  take  his  conveyance 
upon  the  knowledge  of  the  truth  in  this  re- 
spect. To  the  application  of  this  doctrine 
of  a  bona  fide  purchaser  there  must  be  a 
genuine  instrument,  having  a  legal  exist- 
ence, as  well  as  one  appearing  on  its  face 
to  pass  the  title.  It  cannot  arise  on  a 
forged  instrument  or  one  executed  to  ficti- 
tious parties,  that  is,  to  no  parties  at  all, 
however  much  deceived  thereby  the  pur- 
chaser may  be." 

The  argument  that  this  indictment  cannot 
be  sustained  because  the  United  States,  hav- 
ing received  the  school  lands  in  lieu  of  the 
lands  patented,  were  defrauded  of  nothing, 
if  valid  at  all,  applies  equally  to  the  school 
lands  for  which  the  states  of  California  and 
Oregon  must  have  received  a  statutory  com- 
pensation, fixed  at  $1.25  per  acre.  Having 
received  this  compensation  it  may  be  said, 
d6 


with  equal  propriety,  that  they  were  de- 
frauded of  nothing.  The  result  of  the  ar- 
gument, then,  is  that,  although  a  gross  im- 
position was  practised  upon  the  states  by 
the  procuring  of  patents  in  favor  of  ficti- 
tious persons  or  of  disqualified  persons  by 
the  use  of  forged  affidavits,  assignments,  or 
other  documents,  no  indictment  therefor 
would  lie  because  the  states  had  received 
the  same  consideration  th^  would  have  re- 
ceived had  the  patents  been  issued  to  per- 
sons qualified  imder  the  statutes  to  pur- 
chase the  lands.  The  unsoundness  of  this 
argument,  needs  no  demonstration.  The 
states  have  a  right  to  pimish  a  violation  of 
a  statute  enacted  as  part  of  their  public  pol- 
icy, notwithstanding  they  may  have  suf- 
fered no  pecuniary  damage  therefrom. 

The  same  argument  applies  to  the  United 
States,  whose  lands  have  been  procured  in 
plain  violation  of  the  spirit,  if  not  the  let- 
ter, of  the  statute,  and  by  a  further  step 
in  the  same  fraudulent  *scheme.  By  the  act[8S] 
of  June  4,  1897  (30  Stat,  at  L.  36,  chap.  2, 
U.  S.  Comp.  SUt.  1901,  p.  1641),  it  is  pro- 
vided that  in  any  case  in  which  a  tract 
covered  by  an  unperfected  bona  fide  claim, 
or  by  a  patent,  is  included  within  the  lim- 
its of  a  public  forest  reservation,  the  settler 
or  oioner  thereof  may,  if  he  desires  to  do 
so,  relinquish,  the  tract  to  the  government, 
etc.  The  privilege  of  the  act  is  therefore 
reserved  to  a  settler  or  owner;  and  as  there 
is  no  claim  that  Hyde  was  a  settler  upon 
the  lands,  it  only  remains  to  consider 
whether  he  was  an  "'owner"  within  the  act. 
Although  the  word  "owner*'  has  a  variety 
of  meanings,  and  may,  under  certain  cir- 
cumstances, include  an  equitable  as  well  as 
a  legal  ownership,  or  even  a  right  of  present 
use  and  possession,  it  implies  something 
more  than  a  bare  legal  title,  and  we  know 
of  no  authority  for  saying  that  a  person  in 
possession  of  land  imder  a  void  deed  can  be 
regarded  as  the  owner  thereof.  Ownership 
may  not  imply  a  perfect  title,  but  it  implies 
something  more  than  the  possession  of  land 
imder  a  title  which  is  void;  and  when  the 
government  holds  out  to  owners  of  lands  an 
inducement  to  relinquish  such  lands  in  ex- 
change for  others,  it  implies  that  the  per- 
sons with  whom  it  is  dealing,  if  not  the 
owners  in  fee  simple,  are  at  least  bona  fide 
owners,  with  authority  to  dispose  of  and 
vest  a  good  title  thereto.  We  are  clear  that 
the  defendant  does  not  fall  within  this  cat- 
egory, and  that  the  United  States  may  just- 
ly claim  to  have  been  defrauded  out  of  the 
land  patented  to  him.  Cosmos  Bwploratum 
Co.  V.  Gray  Eagle  Oil  Co,  190  U.  S.  301- 
308,  47  L.  ed.  1064,  23  Sup.  Ct.  Rep.  692; 
Johnson  V.  Crookshanks,  21  Or.  339,  28  Pae. 
78;  Fallhrook  Irrig,  District  v.  Ahila,  106 
Cal.  366,  39  Pac  794. 
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tout  it  inroked  both  on  the  ground  of  di- 
ivrse  dtinnship,  and  also  upon  one  of  the 
groonds  mentioned  in  the  4tii,  5th,  or  6th 
Ribdindans  of  {  5,  then  the  case  must  be 
tMkxn  directlj  to  the  Supreme  Court,  and 
the  drcoit  court  of  appeals  has  no  jurisdic- 
tifiB. 

(6)  When  the  jurisdiction  of  the  circuit 
court  ii  invoked  solely  upon  the  ground  of 
(tirenitj  of  citizenship,  and  in  the  progress 
d  the  case  a  question  arises  which,  if  plead- 
ed io  the  bill,  would  have  given  exclusive  ju- 
mdietion  on  appeal  to  the  Supreme  Court, 
tben  jurisdiction  may  be  exercised  directly 
\^  the  Supreme  Court,  or  by  the  circuit 
eovrt  of  appeals.  If  an  appeal  in  such  case 
ihonld  he  taken  to  the  circuit  court  of  ap- 
peali.  its  decree  would  be  final,  because  the 
jwiadiction  of  the  circuit  court  was  depend- 
cot  estirely  upon  diversity  of  citizenship. 

(7)  When  the  jurisdiction  of  the  circuit 
eoQit  is  in  issue  in  that  court,  the  circuit 
ncrt  of  appeals  is  without  jurisdiction  to 
decide  that  question. 

Unufn  d  Planters^  Bank  v.  Memphis,  180 
U.  a  71,  47  L.  ed.  712,  23  Sup.  Ct.  Rep. 
•M;  American  Sugar  Ref,  Co.  v.  New  Or- 
ient, 181  U.  S.  277,  46  L.  ed.  859,  21  Sup. 
Ct  Rep.  646;  Northern  P,  R,  Co.  v.  Soder- 
fear;,  188  U.  8.  526,  47  L.  ed.  575,  23  Sup. 
Ct  Rep.  365;  HotDard  v.  United  StateSf 
\H  U.  8.  676,  46  L.  ed.  754,  22  Sup. 
Ct  Rep.  543;  Giles  ▼.  Harris,  189  U. 
&  475,  47  L.  ed.  909,  23  Sup.  a.  Rep. 
«»;  Cummings  v.  Chicago,  188  U.  S.  410, 
47  U  ed.  525,  23  Sup.  Ct.  Rep.  472 ;  Pacific 
ilectnc  R.  Co.  v.  Los  Angeles,  194  U.  S.  112, 
«  L  ed.  896,  24  Sup!  Ct.  Rep.  586 ;  Field  v. 
Bsritr  Asphalt  Paving  Co.  194  U.  S,  618, 
«  L  ed.  1142,  24  Sup.  Ct.  Rep.  784 ;  Holder 
f.AiOtmen,  M.  d  Co.  169  U.  S.  81,  42  L.  ed. 
W.  18  Sup.  Ct.  Rep.  269 ;  Penn  Mut.  L.  Ins. 
0^.  V.  Austin,  168  U.  S.  685,  42  L.  ed.  626, 
W  Sop.  Ct  Rep.  223 ;  Locb  v.  Columbia  Twp. 
171 U.  S.  472,  45  Ia  ed.  280,  21  Sup.  Ct.  Rep. 
174;  Wkitten  v.  Tomlinson,  160  U.  S.  231, 
40  L  ed.  406,  16  Sup.  Ct.  Rep.  297 ;  Chappell 
T.  Umted  States,  160  U.  S.  499,  40  L.  ed. 
510, 16  Sup.  Ct  Rep.  397 ;  Horner  v.  United 
itsies,  143  U.  S.  570,  36  L.  ed.  266,  12  Sup. 
Ct  Rq».  522;  Fayerweather  v.  Ritch,  195  U. 
S.  276,  299,  49  L.  ed.  193,  25  Sup.  Ct.  Rep. 
*:  Dms  a  F.  Mfg.  Co.  v.  Los  Angeles,  1«9 
U.  S.  207,  47  L.  ed.  778,  23  Sup.  Ct.  Rep. 
4*8:  Cincinnati ,  H.  d  D.  R.  Co.  v.  Thiehaud, 
177  U.  S.  615,  44  L.  ed.  911,  20  Sup.  Ct  Rep. 
te;  Kef^  V.  Lou>ell,  54  C.  C.  A.  574,  117 
Fei  400;  (hcenshoro  v.  Otoenshoro  Water- 
■orfcf  Co.  53  C.  C.  A.  146,  115  Fed.  318,  191 
t.  8. 358,  48  L.  ed.  217  24  Sup.  a.  Rep.  82 ; 
JKMit  C.  R.  Co.  V.  Adams,  180  U.  S.  28,  45 
L«d.  410,  21  Sup.  Ct.  Rep.  256;  Wright  v. 
Mseferlane,  58  C.  C.  A.  570,  122  Fed.  770. 

damning,  far  the  sake  of  argument,  that 


the  jurisdiction  of  the  circuit  court  was  in- 
voked solely  on  the  ground  of  diversity  of 
citizenship,  still  the  circuit  court  of  appeals 
had  no  jurisdiction  to  determine  the  ques- 
tion of  the  jurisdiction  of  the  circuit  court, 
because  the  jurisdiction  of  that  court  was  in 
issue  in  the  circuit  court. 

Sun  Printing  d  Puh.  Asso.  v.  Edwards, 
194  U.  S.  377,  48  L.  ed.  1027,  24  Sup.  Ct 
Rep.  696;  Fisheiies  Co.  v.  Lennen,  130  Fed. 
533;  United  States  v.  Lee  Yen  Tai,  51  C.  C. 
A.  299,  113  Fed.  465;  St.  Louis  Cotton  Com- 
press Co.  V.  American  Cotton  Co.  60  C.  C.  A. 
80,  125  Fed.  196. 

When  a  proceeding  inter  partes  can  be 
maintained  in  a  state  court,  by  whatever 
name  the  proceeding  may  be  called,  for  the 
annulment  of  a  will  and  its  probate,  a  suit 
tor  the  same  relief  may  be  maintained  in  the 
circuit  court  of  the  United  States  for  the 
same  state,  if  the  other  jurisdictional  requi- 
sites exist. 

Richardson  v.  Oreen,  9  C.  C.  A.  665,  15  U. 
S.  App.  488,  61  Fed.  423;  Wart  v.  Wart,  117 
Fed.  766;  Williams  v.  Crahl,  59  L.  R.  A. 
425,  54  C.  C.  A.  213,  117  Fed.  193;  Sawyer 
V.  White,  58  C.  C.  A.  587,  122  Fed.  223; 
Oaines  v.  Fuentes,  92  U.  S.  10,  23  L.  ed. 
524 ;  Ellis  v.  Davis.  109  U.  S.  485,  496,  27  L. 
ed.  1006,  1009,  3  Sup.  Ct.  Rep.  327;  Byers 
V.  MoAuley,  149  U.  S.  608,  37  L.  ed.  867,  13 
Sup.  Ct.  Rep.  906;  Cowley  v.  Northern  P.  R, 
Co.  159  U.  S.  669,  682,  40  L.  ed.  263,  266,  16 
Sup.  Ct.  Rep.  127 ;  Bardon  v.  Land  d  River 
Improv.  Co.  157  U.  S.  327,  39  L.  ed.  719,  16 
Sup.  Ct.  Rep.  650;  Smyth  v.  Ames,  169  U.  S. 
466,  617,  42  L.  ed.  819,  838,  18  Sup.  Ct  Rep. 
418;  Darragh  v.  H.  Wetter  Mfg.  Co.  23  C. 
C.  A.  609,  49  U.  S.  App.  1,  78  Fed.  7 ;  Shef- 
field Furnace  Co.  Y.'Witherow,  149  U.  S.  674, 
579,  37  L.  ed.  853,  856,  13  Sup.  Ct.  Rep.  936; 
Leighton  v.  Young,  18  L.  R.  A.  266,  3  C.  C. 
A.  176,  10  U.  S.  App.  298,  62  Fed.  439; 
Woemer,  Am.  Law  of  Administration,  2d  ed. 
9  156,  p.  367;  Brodhead  v.  Shoemaker,  11  L. 
R.  A.  567,  44  Fed.  518;  Everhart  v.  Ever- 
hart,  34  Fed.  82;  Kirby  v.  Chicago  d  N.  W. 
R.  Co.  106  Fed.  551 ;  McDonnell  y.  Jordan, 
nS  U.  S.  229,  44  L.  ed.  1048,  20  Sup.  Ct 
Rep.  886;  Ew  parte  MoNiel,  13  Wall.  236, 
243,  20  L.  ed.  624,  '626. 

The  proceeding  in  Washington  to  contest 
a  will  and  its  probate  is  a  suit  in  a  court  of 
general  jurisdiction. 

Re  Clayson,  26  Wash.  253,  66  Pac.  410; 
Reformed  Preshy.  Church  v.  McMillan,  31 
Wash.  643,  72  Pac  502 ;  Ball  v.  Clothier,  34 
Wash.  299,  75  Pac.  1099 ;  Filley  v.  Murphy, 
30  Wash.  1,  70  Pac.  107;  Browder  v.  PUn- 
ney,  30  Wash,  74,  70  Pac.  264;  State  ew  rel. 
Stratton  v.  Tallman,  26  Wash.  295,  65  Pac 
545;  Biggins  v.  Nethery,  30  Wash.  239,  70 
Pac.  489. 

A  court  of  the  United  States  has  jurisdie- 
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tJon  of  a  suit  to  enjoin  a« person  from  avail- 
ing himself  of  a  judgment  obtained  by  fraud, 
based  upon  false  evidence  and  rendered  ex 
parte. 

Howard  v.  De  Cordova,  177  U.  S.  609,  44 
L.  ed.  908,  20  Sup.  Ct.  Rep.  817 ;  Graver  v. 
Faurot,  22  C.  C.  A.  156,  46  U.  S.  App.  268, 
76  Fed.  257;  Arroicsmith  v.  Oleason,  129  U. 
8.  86,  32  L.  ed.  630,  9  Sup.  Ct.  Rep.  237; 
Marshall  v.  Holmes,  141  U.  S.  590,  35  L.  ed. 
871,  12  Sup.  Ct.  Rep.  62;  Cooper  v.  Newell, 
173  U.  S.  555,  43  L.  ed.  808,  19  Sup.  Ct.  Rep. 
606;  Huntington  v.  Laidley,  176  U.  S.  668, 
44  L.  ed.  030,  20  Sup.  Ct.  Rep.  626;  National 
Surety  Co.  v.  State  Bank,  61  L.  R.  A.  394, 
56  C.  C.  A.  657,  120  Fed.  593 ;  McNeil  v.  Mc- 
Neil, 78  Fed.  834;  Davenport  v.  Moore,  74 
Fed.  945;  Johnson  v.  Waters,  111  U.  S.  640, 
28  L.  ed.  547,  4  Sup.  Ct.  Rep.  619. 

Mr.  Joseph  W.  Robinson  submitted 
the  cause  for  appellees  and  respondents.  Mr. 
J.  P.  Houser  was  on  the  brief: 

The  decree  of  the  United  States  circuit 
court  of  appeals,  in  reversing  Circuit  Judge 
Hanford,  was  final,  and  cannot  be  reviewed 
in  this  court. 

Carrau  v.  O'CalUgan,  60  C.  C.  A.  347,  125 
Fed.  657 ;  United  States  v.  Taylor,  147  U.  S. 
695,  37  L.  ed.  335,  13  Sup.  Ct.  Rep.  479; 
Loeh  v.  Columbia  Twp.  179  U.  S.  483,  45  L. 
ed.  287,  21  Sup.  Ct.  Rep.  174;  Ayres  v.  Pols- 
dorfer,  187  U.  S.  589,  47  L.  ed.  315,  23  Sup. 
Ct.  Rep.  19G. 

The  Washington  statute  makes  express 
provision  for  a  contest  of  any  will  admitted 
to  probate,  for  any  cause  affecting  the  va- 
lidity of  the  will;  but  this  must  be  done  by 
petition  to  the  superior  court  having  juris- 
diction and  administering  such  estate. 

State  cm  rel.  Stratton  v.  Tallman,  26 
Wash.  295,  65  Pac.  545,  29  Wash.  317,  69 
Pac.  1101 ;  Re  Alfstad,  27  Wash.  176,  67  Pac. 
593;  Filley  v.  Murphy,  30  Wash.  1,  70  Pac 
107. 

The  Washington  Code  authorizes  the  trial 
and  determination,  in  the  probate  depart- 
ment of  the  state  court,  of  all  questions  of 
heirship,  as  well  as  the  right  to  take  under 
wills;  and  such  a  contest  'necessarily  re- 
quires that  court  to  determine  the  question 
of  kinship  as  an  issue  incident  to  the  right 
to  contest  the  will.  The  probate  depart- 
ment has  the  sole  and  exclusive  jurisdiction 
BO  to  do. 

Webster  v.  Seattle  Trust  Co.  7  Wash.  661, 
33  Pac.  970,  35  Pac.  1082 ;  Qriffin  v.  Warbur- 
ton,  2.*^  Wash.  231,  02  Pac.  765;  State  ex  rel. 
Stratton  v.  Tallman,  25  Wash.  295,  65  Pac. 
645,  29  Wash.  317,  09  Pac.  1101;  Re  Alf- 
stad, 27  Wash.  175,  67  Pac.  593;  Browder 
T.  Phinney,  30  Wash.  74,  70  Pac.  264 ;  Fillcy 
V.  yfurphy,  30  Wash.  1,  70  Pac  107;  Re 
106 


Murphy,  30  Wash.  9,  70  Pac.  109 ;  Reformed 
Presby.  Church  v.  McMillan,  31  Wash.  643, 
72  Pac  602. 

The  Federal  courts  have  never  assumed  to 
exercise  jurisdiction  over  probate  matters, 
though  from  the  examination  of  certain  deci- 
sions in  the  various  Federal  courts  through- 
out the  United  States,  in  certain  instances 
jt  might  seem  that  they  had ;  but  a  careful 
examination  of  each  of  such  cases  will,  we 
think,  show  to  the  court  that  it  was  owing  to 
some  peculiar  statute  in  the  one  class  of 
cases,  and  in  the  other  a  clear  misapprehen- 
sion  of  what  had  been  decided  in  certain 
other  cases. 

Bedford  Quarries  Co.  v.  Thomlinson,  36 
C.  C.  A.  272,  95  Fed.  208 ;  Walker  v.  Brown, 
11  C.  C.  A.  135,  27  U.  S.  App.  291,  63  Fed. 
204 ;  Wahl  v.  Franz,  49  L.  R.  A.  62.  40  C.  C. 
A.  638,  100  Fed.  680;  Re  Cilley,  68  Fed.  977; 
Ellis  V.  Davis,  109  U.  S.  485,  27  L.  ed.  1000, 
3  Sup.  Ct.  Rep.  327;  Simmons  v.  Saul,  138 
U.  S.  439,  34  L.  ed.  1054,  11  Sup.  Ct.  Rep. 
369;  BrodeHok's  Will  (Kieley  v.  MoQlynn)^ 
21  Wall.  503,  22  L.  ed.  599 ;  Reed  v.  Refd.  31 
Fed.  53;  Re  AspinwaXl,  83  Fed.  852;  Oakley 
V.  Taylor,  64  Fed.  246;  Blythe  v.  Hinckley, 
84  Fed.  250. 

A  petition  to  probate  a  will  is  the  begin- 
ning of  a  special  proceeding.  The  order  ad- 
mitting to  probate  is  not  final  so  long  as 
proceedings  may  be  taken  to  revoke  the  pro- 
bate. 

Re  Joseph,  118  Cal.  660,  60  Pac.  768. 

In  all  subsequent  stages  the  contest  is  but 
a  part  of  the  proceeding  to  probate  the  will^ 
and  is  not  a  new  and  .distinct  proceeding. 

Higgins  y.  Nethery,  30  Wash.  239,  70 
Pac  489;  Hunt  v.  Phillips,  34  Wash.  362,  7.5 
Pac.  970;  Zimmerman  v.  So  Relle,  26  C.  C. 
A.  518,  49  U.  S.  App.  387,  80  Fed.  417; 
Hughes  ▼.  Green,  28  C.  C.  A.  537,  56  U.  S. 
App.  56,  84  Fed.  833;  Nugent  v.  Philadel- 
phia Traction  Co.  87  Fed.  251;  Marks  v. 
Marks,  75  Fed.  322;  Taylor  v.  Taintor,  16 
Wall.  370,  21  L.  ed.  290;  Gamble  v.  San 
Diego,  79  Fed.  600. 

AfVhen  the  statute  requires  notice  of  the 
proceeding  to  probate  or  contest  a  will,  the 
judgment  of  the  court  cannot  be  collaterally 
attacked  for  want  of  notice,  if  the  party  not 
notified  may  still  contest  the  will  by  appeal 
and  trial  de  novo,  or  by  a  statutory  action, 
suit,  or  other  proceeding. 

16  Enc  PI.  A  Pr.  1004;  Hall  v.  Hall,  47 
Ala.  290;  Herring  v.  Ricketts,  101  Ala.  340, 
18  So.  602 ;  Dickey  v.  Vann,  81  Ala.  425,  8 
So.  196;  Wetmore  v.  Parker,  62  N.  Y.  460. 

Messrs.  William  F.  Haya  and  Jolia 
H.  Mitchell  also  submitted  the  cause  for 
appellees  and  respondents. 
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Mr.  JwtieB  WMte,  after  makiiig  tbe  f ore- 
goiag  statementy  delivered  the  opinion  of  the 


to  dismiss  the  appeal,  and  the 
ifplieatioa  for  the  allowance  of  a  writ  of 
entiorari.  will  first  be  passed  upon. 
flM]  *While  tiie  alienage  of  complainants  and 
tte  citizenship  of  respondents  was  alleged, 
tke  jurisdiction  of  the  circuit  court  was  not 
iifoked  solely  upon  that  ground.  It  was  as- 
Mffted  ia  the  bill  that  the  requirements  of 
the  Code  of  Washington  had  not  been  com- 
plied with  in  respect  to  the  preliminary 
ime  of  citations  to  the  next  of  kin  of  the 
iteedeat;  that  the  hearing  on  the  applica- 
tioa  to  probate  the  alleged  nuncupative  will 
VIS  had  before  service  of  citations  in  the 
■ode  prescribed  by  law,  and  as,  at  the  time 
ti  the  filing  of  the  bill,  six  months  had 
dspsed  without  lawful  probate  of  the  will, 
the  title  of  complainants  to  the  property  as 
ban  aad  next  of  kin  of  the  intestate  had 
beeoiBe  absolute.  The  use  by  the  defendant 
Gknaa  oi  the  decree  of  probate  as  a  muni- 
MBt  of  title,  with  which  to  obtain  from  the 
siaiBistrator,  under  the  authority  of  the 
itite  courts  the  property  of  complainants  in 
tte  txatodj  of  the  administrator,  was,  as  a 
■nnqucncB,  asserted  to  amount  to  a  depri- 
ntioB  of  property  without  due  process  of 
kw,  in  violation  of  the  Constitution  of  the 
Cjuted  Statea. 

The  statute  which,  it  was  asserted,  limited 
tht  authority  of  the  Washington  court  to 
probate  the  nuncupative  will  in  question  to 
a  kwfol  probate  thereof  within  six  months 
flf  the  speaking  of  the  testamentary  words, 
ii  ss  f ollowB : 

*Ko  proof  shall  be  received  of  any  nuncu- 
pttive  win  unless  offered  within  six  months 
liter  speaking  the  testamentary  words  nor 
nless  the  words  or  the  substance  thereof 
be  first  eomniitted  to  writing,  and  a  citation 
imed  to  the  widow  or  next  of  Idn  of  the 
ieeeased,  that  they  may  contest  the  will  if 
tkej  think  proper."   Pierce's  Code,  2362. 

It  is  settled  that  the  mere  averment  of  a 
eoostitutional  question  is  not  sufficient, 
vboe  the  question  sought  to  be  presented  is 
IS  vaatisg  in  merit  as  to  cause  it  to  be  f  riv- 
or  without  any  support  whatever  in 
Fa^erweather  v.  Ritoh,  195  U.  S. 
t7«,  299,  49  L.  ed.  193,  210,  26  Sup.  Ct.  Rep. 
56.  We  think  that  the  allied  violations  of 
Federal  right  based  upon  the  14th  Amend- 
Best  were  so  unsubstantial  and  devoid  of 
Bent  that  they  furnish  no  real  support  to 
tiB  contention  that  the  decree  of  the  circuit 
(lil]Boait  of  appeals  *was  not  final.  From  this 
it  IdOowb  that  the  motion  to  dismiss  must 
pnvaiL  But  we  are  not  thereby  relieved  of 
tte  duty  of  eonsidering  the  correctness  of  the 
tens  of  the  circuit  court  of  appeals,  because, 
ii  our  opinion,  the  case  is  one  in  which  the 
IM  U.  8. 


writ  of  certiorari  diould  be  allowed.  We 
therefore  dismiss  the  appeal,  and  grant  the 
application  for  certiorari,  treating  the  rec- 
ord filed  on  the  appeal  as  a  return  to  that 
writ.  Before  coming,  however,  to  dispose 
of  the  case,  we  observe  that  we  do  not,  at 
this  moment,  state  the  reasons  by  which  we 
are  led  to  the  conclusion  that  the  rights  as- 
serted under  the  Constitution  of  the  United 
States  were  so  wholly  wanting  in  merit  as 
not  to  afford  a  basis  for  the  appeal,  because 
those  reasons  will  be  made  manifest  when 
we  come  to  consider  the  question  whether 
the  bill  was  one  within  the  jurisdiction  of 
the  circuit  court. 

The  issue  first  for  decision  is.  Did  the 
circuit  court  of  appeals  rightly  hold  that 
the  circuit  court  was  without  jurisdiction  of 
the  case  made  by  the  bill? 

The  solution  of  the  question  is  not  free 
from  complexity.  Original  reasoning  is  not, 
however,  required,  since  the  subject  has  been 
previously  considered  by  this  court.  We 
come,  therefore,  to  an  analysis  of  the  leading 
cases.  It  results  from  the  analysis  which  we 
have  made  of  the  bill  that,  by  necessary  ef- 
fect, it  assailed  the  previous  probate  and 
the  existence  of  the  will,  and,  besides,  under 
the  hypothesis  that  a  will  and  probate  might 
be  found  to  exist,  sought  to  limit  the  opera- 
tion and  effect  of  the  will.  The  subject, 
therefore,  has  a  twofold  aspect, — ^the  power 
of  Federal  courts  to  entertain  jurisdiction 
concerning  the  probate  or  the  revocation  of 
the  probate  of  wills,  where  the  requisite  di- 
versity of  citizenship  exists,  and  the  power 
of  those  courts,  where  such  diversity  obtains, 
to  adjudicate  concerning  rights  against  the 
estates  of  decedents.  Whilst  we  shall  con- 
sider these  two  subjects  separately,  to  avoid 
repetition  we  shall  first  consecutively  ana- 
lyze the  cases  concerning  both  subjects. 

In  Hook  V.  Payne,  14  Wall.  263,  20  L.  ed. 
887,  certain  distributees  of  an  estate  over 
which  an  administrator  had  been  appointed 
in  a  court  of  Missouri,  alleging  diversity  of 
citizenship,  filed  their  'separate  bills  in  a[lM] 
circuit  court  of  the  United  States,  for  the 
purpose  of  annulling  releases  which  they 
had  given  as  to  their  distributive  shares  to 
the  administrator,  on  the  ground  of  his 
fraud,  and  also  sought  to  annul  settlements 
alleged  to  have  been  fraudulently  made  in 
the  probate  court,  and  to  have  a  decree 
against  the  administrator  for  the  amount  of 
their  distributive  shares.  The  several  suits 
were  consolidated.  The  trial  court,  by  an  in- 
terlocutory decree,  set  aside  the  releases  and 
the  settlements  made  by  Hook  (the  adminis- 
trator) with  the  ooimty  court,  and  appoint- 
ed a  master  to  state  an  account  with  Hook 
as  administrator.  Moreover,  the  master  was 
directed  to  inquire  what  other  persons  were 
interested  ia  the  estate,  and  to  report  what 
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payments,  if  anj,  had  been  made  to  them, 
and  what  was  due  to  them,  respectively,  at 
the  date  of  the  report.  The  report  of  the 
master  not  only  accorded  the  relief  claimed 
by  the  complainants,  but  restated  the  ac- 
counts of  the  administrator,  and  in  effect  re- 
ported a  scheme  of  distribution  of  the  es- 
tate. The  report  was  approved  by  the  trial 
court.  In  this  court  the  decree,  in  so  far  as 
it  concerned  the  rights  of  the  complainants, 
was  alHrmed.  In  so  far  as  it  attempted  to 
distribute  the  estate,  and  to  deal  generally 
with  the  rights  of  persons  other  than  the 
complainants,  the  decree  was  reversed,  the 
oourt  saying  (p.  265,  L.  ed.  p.  889) : 

*'We  are  of  opinion  [therefore]  that  all 
that  part  of  the  decree  which  attempts  to 
settle  the  right  of  the  parties  who  were' 
neither  plaintiffs  nor  defendants  in  the  orig- 
inal suit  must  be  reversed. 

"We  do  not  propose,  in  this  case,  to  lay 
down  any  precise  rule  on  the  subject  of  ad- 
justing administrators'  accounts  in  the  Fed- 
eral courts,  or  how  far  certain  persons,  not 
made  parties  in  the  original  suit,  or  incapa- 
ble of  being  made  parties  by  reason  of  their 
citizenship,  may  or  may  not  come  in  before 
the  master,  on  a  general  accounting,  and  pro- 
tect their  rights ;  nor  do  we  intend  to  go  into 
that  question." 

In  Broderiok*8  WiU  {KieUy  ▼.  McOlynn), 
21  Wall.  503,  22  L.  ed.  699,  the  case  was 
this:^  A  suit  in  equity  was  brought  in  the 
circuit  oourt  for  the  district  of  California 
by  the  alleged  heirs  at  law  of  Broderick  to 
[108]8et  aside  the  *probate  of  his  will,  to  have  the 
same  declared  a  forgery,  and  to  recover  the 
assets  of  Broderick's  estate,  much  of  which 
consisted  of  real  property.  The  defendants 
were  the  executors,  and  several  hundred  per- 
sons who  were  in  possession  of  portions  of 
the  real  estatci  claiming  ownership  thereof 
as  purchasers  at  sales  made  by  the  execu- 
tors. The  estate  bad  been  administered  upon, 
and  distribution  had  been  fully  made  before 
the  institution  of  the  suit.  The  first  con- 
tention which  the  oourt  disposed  of  was  that 
a  court  of  equity  had  no  jurisdiction  of  the 
subject-matter  of  the  suit,  the  same  being 
vested  exclusively  in  the  probate  court  of  the 
city  and  county  of  San  Francisco.  In  sus- 
taining this  objection,  the  court,  through 
Mr.  Justice  Bradley,  said  (p.  609,  L.  ed. 
p.  602) : 

"As  to  the  first  point,  it  is  undoubtedly 
the  general  rule,  established  both  in  England 
and  this  country,  that  a  court  of  equity  will 
not  entertain  jurisdiction  of  a  bill  to  set 
aside  a  will  or  the  probate  thereof.  The  case 
of  Kerrich  v.  Branahy,  decided  by  the  House 
of  Lords  in  1727,  7  Bro.  P.  C.  437,  is  con- 
sidered as  having  definitely  settled  the  ques- 
tion. Whatever  may  have  been  the  original 
ground  of  this  rule  (perhaps  something  in 
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the  peculiar  constitution  of  the  English 
courts),  the  most  satisfactory  ground  for  ita 
continued  prevalence  is  that  the  constitutioTi 
of  a  succession  to  a  deceased  person's  estate 
partakes,  in  some  degree,  of  the  nature  of  a 
proceeding  in  rem,  in  which  all  persons  in 
the  world  who  have  any  interest  are  deemed 
parties,  and  are  concluded  as  upon  res  ju- 
dicata by  the  decision  of  the  court  having 
jurisdiction.  The  public  interest  requires 
that  the  estates  of  deceased  persons,  being 
deprived  of  a  master,  and  subject  to  all 
manner  of  claims,  should  at  once  devolve  to 
a  new  and  competent  ownership;  and,  conse- 
quently, that  there  should  be  some  conven- 
ient  jurisdiction  and  mode  of  proceeding  by 
which  this  devolution  may  be  effected  with 
least  chance  of  injustice  and  fraud ;  and  that 
the  result  attained  should  be  firm  and  per- 
petual. The  courts  invested  with  this  ju- 
risdiction  should  have  ample  powers  both  of 
process  and  investigation,  and  sufficient  op- 
portunity should  be  given  to  check  and  re- 
vise proceedings  *  tainted  with  mistake*  [104] 
fraud  or  illegality.  These  objects  are  gen- 
erally accomplished  by  the  constitution  and 
powers  which  are  given  to  the  probate  courts, 
and  the  modes  provided  for  reviewing  their 
proceedings.  And  one  of  the  principal  rea- 
sons assigned  by  the  equity  courts  for  not 
entertaining  bills  on  questions  of  probate  is 
that  the  probate  courts  themselves  have  all 
the  powers  and  machinery  necessary  to  give 
full  and  adequate  relief. 

"In  England  after  the  acts  of  Parliament 
had  authorized  devises  of  real  eatate,  the 
same  position  was  assumed  by  courts  of 
equity  in  regard  to  such  devises;  it  being 
held  that  any  fraud,  illegality,  or  mistake 
affecting  their  validity  could  be  fully  investi- 
gated and  redressed  in  the  courts  of  common 
law,  where  also  devises  were  recognizable." 

After  a  full  review  of  authorities  holding 
that  a  court  of  equity  did  not  possess  power 
to  annul  the  probate'  of  a  will,  and  in  con- 
cluding its  opinion  referring  to  a  statute  of 
the  state  of  California,  the  court  observed 
(p.  519,  L.  ed.  p.  606): 

"llie  statute  of  1862  has  been  referred  to, 
which  gives  to  the  district  courts  of  Cali- 
fornia power  to  set  aside  a  will  obtained  by 
fraud  or  undue  influence,  or  a  forged  wiil» 
and  any  probate  obtained  by  fraud,  conceal- 
ment, or  perjury.  Whilst  it  is  true  that  alter- 
ations in  the  jurisdiction  of  the  state  courts 
cannot  affect  the  equitable  jurisdiction 
of  the  circuit  courts  of  the  United 
States,  so  long  as  the  equitable  rights 
themselves  remain,  yet  an  enlargement 
of  equitable  rights  may  be  adminis- 
tered by  the  circuit  courts,  as  well  as  by  the 
courts  of  the  state.  And  this  is  probably  a 
case  in  which  an  enlargement  of  equitable 
'  rights  is  effected,  although  presented  in  the 
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fbriB  of  a  remedial  proceeding.  Indeed,  Tniich 
of  cfpiitahle  jurisdiction  consists  of  better 
tad  more  effective  remedies  for  attaining  the 
li^lits  of  parties.  But  the  statute  referred 
to  eajiaot  affect  this  suit,  inasmuch  as  the 
itatute  of  limitations  would  still  apply  in 
foil  force,  and  would  present  a  perfect  bar 
to  the  suit." 

In  Ommea  ▼.  Fuentes,  92  U.  S.  10,  23  L.  ed. 
5S4,  the  facts  were  these:  A  will  of  Daniel 
Clark  had  been  probated  in  the  second  dls- 

pOl^trict  *ooart  icx  the  parish  of  Orleans,  state 
of  Louisiana.  Distribution  of  the  estate  had 
beoL  completed,  when  certain  parties  brought 
aa  action  in  the  court  named  to  annul  the 
alleged  will  and  to  recall  the  decree  bj  which 
a,  was  probated.  The  alleged  daughter  of 
Ikaie!  Qaik  was  made  a  party  defendant, 
■■d  it  was  averred  that  suits  had  been 
hcoi^t  by  her  against  the  plaintiffs,  in  a 
dresit  eonrt  of  the  United  States,  as  heir 
tt  lav  of  her  father,  to  recover  certain  prop- 
cftT  alleged  to  belong  to  his  estate,  and  that 
tfce  existenee  of  the  decree  of  probate  was 
IB  obsta^e  to  the  proper  defense  of  those 
tsits,  and  made  it  necessary  to  sue  to  annul 
fte  will  and  avoid  the  decree  of  probate. 
Appiieation  was  made  to  remove  the  cause 
tD  the  dreuit  court  of  the  United  States, 
vtich  the  state  court  refused,  on  the  ground 
t^t  the  suit  involved  merely  a  probate  mat- 
ter, and  was  therefore  not  cognizable  in  the 
Federal  court.  From  a  final  decree  of  the 
itate  court  in  favor  of  the  plaintiffs  the 
etnr  was  brought  to  this  court.  It  was  de- 
cided that  the  state  court  erred  in  refusing 
to  permit  the  removal.  In  the  opening  pas- 
•a^  of  toe  opinion  the  court  pointed  out 
t^t,  whilst  the  suit  was,  in  form,  one  to  an- 
Bil  the  alleged  will  of  Daniel  Clark,  and 
to  recall  the  decree  by  which  it  was  pro- 
toted,  it  was  in  reality  a  suit  brought 
afiiast  the  devisee,  and  by  strangers  to  the 
crtite,  to  annul  the  will  as  a  muniment  of 
title,  and  to  restrain  the  enforcement  of  the 
decree  by  which  its  validity  had  been  estab- 
hiked,  so  far  as  it  affected  their  property. 
Ihe  court  observed: 

**lt  is  in  fact  an  action  between  parties, 
sad  the  question  for  determination  is  wheth- 
er the  federal  court  can  take  jurisdiction  of 
ti  aekaoa  hroogfat  for  the  object  mentioned, 
brtween  dtizens  of  different  states,  upon  its 
nsoval  from  a  state  court." 

The  dectsioB  in  the  case  of  Broderick*8 
WtO,  concerning  the  want  of  power  in  a 
«ont  of  equity  to  probate  a  will  or  revoke 
its  probate,  was  expressly  approved.  But,  re- 
fcrriBg  doubtless  to  the  concluding  passage 
11  the  opinion  in  that  case,  it  was  observed 
that,  if  such  equitable  power  was  vested  in 
the  rtite  courts,  the  Federal  courts  sitting 

n**  a  the  states  where  such  statutes  •existed 
mitht  exerose  concurrent  jurisdiction  in  a 
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case  between  proper  parties.  Considering  the 
want  of  authority  of  Federal  courts,  as 
such,  over  the  probate  of  wills,  it  was  de- 
dared  (p.  21,  L.  ed.  p.  528) : 

"There  are,  it  is  true,  in  several  decisions 
of  this  court,  expressions  of  opinion  that  the 
Federal  courts  have  no  probate  jurisdiction, 
referring  particularly  to  the  establishment 
of  wills;  and  such  is  undoubtedly  the  case 
under  the  existing  legislation  of  Congress. 
The  reason  lies  in  the  nature  of  the  proceed- 
ing to  probate  a  will  as  one  m  rem,  which 
does  not  necessarily  involve  any  controversy 
between  parties;  indeed,  in  the  majority  of 
instances,  no  such  controversy  exists.  In  its 
initiation  all  persons  are  cited  to  appear, 
whether  of  the  state  where  the  will  is  of- 
fered, or  of  other  states.  From  its  nature, 
and  from  the  want  of  parties,  or  the  fact  that 
all  the  world  are  parties,  the  proceeding  is 
not  within  the  designation  of  eases  at  law 
or  in  equity  between  parties  of  different 
states,  of  which  the  Federal  courts  have 
concurrent  jurisdiction  with  the  state  courts 
under  the  judiciary  act;  but  whenever  a  con- 
troversy in  a  suit  between  such  parties 
arises  respecting  the  validity  or  construc- 
tion of  a  will,  or  the  enforcement  of  a  decree 
admitting  it  to  probate,  there  is  no  more 
reason  why  the  Federal  courts  should  not 
take  jurisdiction  of  the  case  than  there  is 
that  they  should  not  take  jurisdiction  of 
any  other  controversy  between  ihe  parties." 

Having  decided  that  the  suit  was,  in  all 
essential  particulars,  one  inter  partest  for 
equitable  relief  to  cancel  an  instrument  al- 
leged to  be  void,  and  to  restrain  the  enforce- 
ment of  a  decree  alleged  to  have  been  ob- 
tained by  false  and  insufScient  testimony,  the 
court  was  brought  to  consider  whether  the 
law  of  Louisiana  allowed  such  equqitable  re- 
lief, and  said  (p.  20,  L.  ed.  p.  628) : 

"There  are  no  separate  equity  courts  in 
Louisiana,  and  suits  for  special  relief  of  the 
nature  here  sought  are  not  there  designated 
suits  in  equity.  But  they  are  none  the  less 
essentially  such  suits ;  and  if,  by  the  law  ob- 
taining in  the  state,  customary  or  statutory, 
they  can  be  maintained  in  a  state  court, 
whatever  designation  that  court  may  bear, 
we  think  they  may  be  maintained  *by  origi-[107] 
nal  process  in  a  Federal  court,  where  the  par- 
ties are, on  the  one  side,  citizens  of  Loui^^inna, 
and,  on  the  other,  citizens  of  other  states." 

In  Ellis  V.  Davis,  109  U.  S.  485,  27  L.  ed. 
1006,  3  Sup.  Ct.  Rep.  327,  the  will  of  Mrs. 
Dorsey  had  been  duly  proved  in  a  probate 
court  of  Louisiana,  and  the  universal  legatee 
named  therein  had  been  recognized  and  put 
in  possession  of  the  estate  imder  the  wilL 
Some  time  after  a  bill  was  filed  in  the  cir- 
cuit court  of  the  United  States  against  him 
for  the  twofold  purpose  of  setting  aside  the 
probate    and    annulling    the    will,    on    the 

109 


107-109 


Supreme  Court  of  the  United  States 


Oct.  Term, 


ground  that  it  had  been  made  under  undue 
influence;  and,  for  similar  reasons,  the  an- 
nulment was  prayed  of  a  conveyance  which 
had  been  made  by  the  deceased  to  the  uni- 
versal legatee.  An  account  of  the  rents  and 
profits,  etc,  was  also  prayed.  A  demurrer  to 
the  bill  was  sustained  and  the  case  came  to 
this  court.  It  was  decided  that  the  court  be- 
low  had  rightly  sustained  the  demurrer.  In 
the  course  of  the  opinion  the  court  declared 
(p.  497,  L.  ed.  p.  1010,  Sup.  Ct.  Rep.  p.  334) : 

"The  original  probate  [of  wills]  of  course 
is  mere  matter  of  state  regulation,  and  de- 
pends entirely  upon  the  local  law;  for  it  is 
that  law  which  confers  the  power  of  making 
wills,  and  prescribes  the  conditions  upon 
which  alone  they  may  take  effect;  and  as, 
by  the  law  in  almost  all  the  states,  no  in- 
strument can  be  effective  as  a  will  until 
proved,  no  rights  in  relation  to  it,  capable  of 
being  contested  between  parties,  can  arise 
until  preliminary  probate  has  first  been 
made.  Jurisdiction  as  to  wills,  and  their 
probate  as  such,  is  neither  included  in  nor 
excepted  out  of  the  grant  of  judicial  power 
to  the  courts  of  the  United  States.  So  far 
tLB  it  is  ex  parte  and  merely  administrative, 
it  is  not  conferred,  and  it  cannot  be  exercised 
by  them  at  all  until,  in  a  case  at  law  or  in 
equity,  its  exercise  becomes  necessary  to  set- 
tle a  controversy  of  which  a  court  of  the 
United  States  may  take  cognizance  by  rea- 
son of  the  citizenship  of  the  parties." 

The  court  expressly  reaffirmed  the  want  of 
power  in  a  Federal  court  of  equity  to  set 
aside  the  probate  of  a  will  in  the  absence  of 
a  state  statute  giving  the  right  in  the  courts 
of  the  state  to  such  equitable  relief,  it  being 
reiterated  (p.  494,  L.  ed.  p.  1008,  Sup.  Ct. 
Rep.  p.  332) : 
[108]  *"It  is  well  settled  that  no  such  jurisdic- 
tion belongs  to  the  circuit  courts  of  the 
United  States  as  courts  of  equity;  for  courts 
of  equity,  as  such,  by  virtue  of  their  gen- 
eral authority  to  enforce  equitable  rights 
and  remedies,  do  not  administer  relief  in 
such  cases.  The  question  in  this  aspect  was 
thoroughly  considered  and  finally  settled  by 
the  decision  of  this  court  in  the  case  of 
Broderiok'a  WiU  {Kieley  v.  MoQlytm),  21 
Wall.  503.  22  L.  ed.  599." 

Coming  to  consider  whether,  by  the  cus- 
tomary or  statute  law  of  Louisiana,  there 
existed  power  in  the  courts  of  that  state,  as 
a  matter  of  equitable  cognizance,  to  enter- 
tain a  suit  to  annul  a  will  and  set  aside  its 
probate^  it  was  decided  that  no  such  right 
existed,  but  that,  on  the  contrary,  the 
Louisiana  law,  whilst  denying  such  right, 
afforded  relief  in  an  action  at  law,  where  the 
recovery  of  property  was  sought,  by  permit- 
ting the  validity  of  a  will  and  its  probate, 
when  aaaerted  as  a  muniment  of  title,  to  be 
110 


eollaterally    questioned.     The     court    said 
(p.  499,  L.  ed.  p.  1011,  Sup.  Ct.  Rep.  p.  335) : 

**lt  remains,  therefore,  in  the  present  case 
to  inquire  whether  the  complainants  are  en- 
titled, under  the  laws  of  Louisiana,  to  draw 
in  question  in  this  mode  and  with  a  ricw 
to  the  decree  sought  the  validity  of  the  will 
of  Sarah  Ann  Dorsey  and  the  integrity  of 
its  probate. 

"An  examination  of  the  decisions  of  the 
supreme  court  of  Louisiana  on  the  subject 
will  disclose  that  a  distinction  is  made  in 
reference  to  proceedings  to  annul  a  will  and 
its  probate,  according  to  the  objects  to  be 
accomplished  by  the  judgment  and  the  rela- 
tion of  the  parties  to  the  subject.  If  the  ad- 
ministration of  the  succession  is  incomplete 
and  in  fieri,  and  the  object  is  to  alter  or  af- 
fect its  course,  the  application  must  be  made 
to  the  court  of  probates,  which,  in  that  case^ 
has  possession  of  the  subject,  and  exclusive 
jurisdiction  over  it.  If,  on  the  other  hand, 
the  succession  has  been  closed,  or  has  pro- 
ceeded so  far  that  the  parties  entitled  under 
the  will  have  been  put  in  possession  of  their 
rights  to  the  estate,  then  the  resort  of  ad- 
verse claimants  must  be  an  action  of  reven- 
dication  in  the  courts  of  general  jurisdiction, 
in  which  the  legal  title  is  asserted  as  against 
the  will  claimed  to  be  invalid,  making  an 
issue  involving  that  question.** 

*  Following  this  statement  the  court  made 
an  exhaustive  review  of  the  decided  caaes  in 
the  state  of  Louisiana,  establishing  the  prop- 
osition  just  previously  quoted;  and,  as  a 
necessary  result  of  this  conclusion,  the  oourl 
declared  that  in  Oainea  v.  Fuenie$  it  hail 
been  merely  assumed  that  relief  in  the  na 
ture  of  an  equitable  remedy  was  allowed  b] 
the  law  of  Louisiana,  under  which  the  pro 
bate  of  a  will  could  be  set  aside,  sayin| 
(pp.  499,  503,  L.  ed.  pp.  1010,  1012,  Sup.  Ct 
Rep.  pp.  335,  338): 

In  that  case  "it  was  assumed,  and  not  de 
cided,  that  the  said  suit  brought  in  the  statt 
court  was  one  which,  under  the  laws  of  thi 
state,  its  courts  were  authorized  to  enter 
tain  for  the  purpose  of  granting  the  relie 
ptayed  for.  The  point  decided  was,  that  i 
it  were,  it  might  properly  be  transferred  t< 
a  court  of  the  United  States." 

"The  case  of  QaiHe$  v.  Fuenie9,  92  U.  8 
10,  23  L.  ed.  524,  was  such  an  actioo  o 
nullity,  but,  as  before  remarked,  the  poin 
decided  in  that  case  was  not  that  it  woui 
lie,  according  to  the  law  of  Louisiana,  bu 
that  if  it  would  lie  in  the  state  court,  it  wa 
removable  to  the  circuit  court  of  the  Unite 
States,  because  it  presented  a  eontrovers 
wholly  between  citizens  of  different  ataioa. 

In  Byer9  v.  MeAuley,  149  U.  S.  608,  37  I 
ed.  867,  13  Sup.  Ct.  Rep.  906,  it  was  decide 
that  a  Federal  court  cannot  exerdae  origiBi 
jurisdiction  in  respect  to  the  administratio 
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if  tfci  €fttto  of  A  decedent,  and  that  it  can- 
lot,  bj  eDtertaining  jurisdiction  of  a  suit 
iftiBit  the  tdministrator,  draw  to  itself  the 
fall  posNssioii  of  the  estate,  or  the  power  of 
4etermi]iiog  ill  claims  against  or  to  it.  It 
US,  bowvrer,  decided  that  where  the  estate 
d  t  deeeased  person  is  ready  for  distribu- 
tioi,  but  no  adjudication  has  been  made  as 
tD  the  distribatees,  the  circuit  court  can  en- 
tertaiB  jorisdiction  in  favor  of  citizens  of 
ote  itttet  to  determine  and  award  their 
ilini  in  the  estate.  It  is  true  that  the  bill 
fkd  in  the  ease  assailed  the  yaliditj  of  the 
probate  of  a  document  which  disposed,  in 
fpor  of  two  corporations,  of  a  house  and  lot 
ii  te  dty  of  Pittsburg.  But  the  trial  court 
pAJgifc  effect  to  the  document  as  *a  declaration 
of  tnot,  and  the  controversy  on  that  branch 
rf  fte  case  was  not  pressed  on  the  appeal. 

Let  hb,  then,  first  deduce  the  principles  es- 
tiblahed  hj  the  foregoing  authorities  as  to 
tke  powv  of  a  court  of  the  United  States 
over  the  probate  or  revocation  of  the  probate 
rf  1  wiU.  An  analyBis  of  the  cases,  in  our 
^DJon,  dearly  establishes  the  following: 

Ftnt.  ThMi,  as  the  authority  to  make  wills 
b  derived  from  the  state,  and  the  require- 
MBt  of  probate  is  but  a  regulation  to  make 
» tin  effective,  matters  of  pure  probate,  in 
tke  itnct  sense  of  the  words,  are  not  within 

t^  jurisdiction  of   courts   of  the   United 

Stiieg. 

Seeond.  That  where  a  state  law,  statutory 
« cistomary,  gives  to  the  citizens  of  the 
^  in  an  action  or  suit  inter  partes,  the 
^  to  question  at  law  the  probate  of  a 
»iD  or  to  assail  probate  in  a  suit  in  equity, 
^  courts  <rf  the  United  States,  in  admin- 
■*«rng  the  rights  of  citizens  of  other  states 
» iBens,  will  enforce  such  remedies. 

^  only  dispute  possible  under  these 
popwitions  may  arise  from  a  difference  of 
•?""■  a»  to  tie  true  significance  of  the 
'^'wion  "action  or  suit  inter  partes,**  as 
•^'''yed  in  the  second  proposition.  When 
^  question  is  cleared  up  the  propositions 
"« »  eondnsively  settled  by  the  cases  re- 
^"'^  to  that  they  are  indisputable,  i^ef  ore 
"■iig  to  apply  the  propositions  we  must, 
^^''tfore,  accurately  fix  the  meaning  of  the 
wrts  -action  or  suit  inter  partes," 

^  cited  authorities  establish  that  the 
•*di  referred  to  must  relate  only  to  inde- 
y*^  eontroversies  inter  partes,  and  not 
"■ere  eootroversiee  which  may  arise  on  an 
J?ptitttion  to  probate  a  will  because  thestate 
*»  prorides  for  notice,  or  to  disputes  con- 
J^gtte  setting  aside  of  a  probate,  when 
«  naedy  to  set  aside  afforded  by  the  state 
■^  ii  a  mere  continuation  of  the  probate 
JJ***^™?;  that  is  to  say,  merely  a  method 
JVP'^toe  ancillary  to  the  original  pro- 
^  iDowed  by  the  state  law  for  the  pur- 
pBie  if  gi^  lo  the  probate  its  ultimate 


and  final  effect.  We  say  the  words  "action 
or  smt  *inter  partes"  must  have  this  sig-[lll] 
nificance,  because,  unless  that  be  their  im- 
port, it  would  follow  that  a  state  may  not 
allow  any  question  to  be  raised  concerning 
the  right  to  probate  at  the  time  of  the  ap- 
plication, or  any  such  question  thereafter  to 
be  made  in  an  ancillary  probate  proceeding 
without  depriving  itself  of  its  concededly  ex- 
clusive authority  over  the  probate  of  wills. 
This  may  be  readily  illustrated.  Thus,  if  a 
state  law  provides  for  any  form  of  notice 
on  an  application  to  probate  a  will,  and  au- 
thorizes a  contest  before  the  admission  of 
the  vnriting  to  probate,  then  it  would  follow, 
if  the  words  "suit  or  action  of  inter  partes" 
embraces  such  a  contest,  the  proof  of  wills, 
if  contested  by  a  citizen  of  another  state  or 
alien,  would  be  cognizable  in  the  courts  of 
the  United  States,  and  hence  not  under  the 
exclusive  control  of  the  state  probate  court. 
Again,  if  a  state  authorized  a  will  to  be 
proved  in  common  form,  that  is,  without 
notice,  and  allowed  a  supplementary  probate 
proceeding  by  which  the  probate  in  common 
form  could  be  contested,  then,  again,  if  such 
a  contest  be  a  suit  inter  partes,  it  would 
also  be  a  Federal  cognizance. 

Having  fixed  the  meaning  of  the  words 
"action  or  suit  inter  partes**  we  come  to 
apply  the  propositions  deduced  from  the  de- 
cided cases,  in  order  to  test  the  question  of 
the  jurisdiction  of  the  circuit  court  over  the 
relief  prayed  for  in  the  bill,  so  far  as  re- 
lates to  the  annulment  of  the  probate. 
This  requires  us  to  determine  whether,  by 
custom  or  by  the  statute  law  of  the  state 
of  Washington,  the  courts  of  that  state  had 
the  power  of  administering  the  relief  prayed 
for  on  that  subject  in  the  bill  by  an  inde- 
pendent suit,  as  distinguished  from  the  exer- 
cise of  probate  jurisdiction  originally  or 
merely  ancillary.  There  is  no  pretense  of 
any  custom  in  the  state  of  Washington  be- 
yond the  scope  of  authority  conferred  upon 
the  courts  of  the  state  by  the  laws  thereof. 
The  question,  therefore,  reduces  itself  to  a 
narrow  compass;  that  is,  what  remedies 
do  the  laws  of  Washington  create  for  the 
purpose  of  the  probate  of  wills  and  the  revo> 
cation  of  a  probate,  and  are  those  remedies 
exclusively  probate  in  their  character  or  nec- 
essarily merely  'ancillary  thereto,  or  do  they  [118] 
confer  upon  the  state  courts  general  legal  or 
equitable  authority  on  the  subject  merely  be- 
cause of  the  existence  of  a  controversy?  That 
is  to  say.  Is  a  will  contest  under  the  laws  of 
Washington  an  ordinary  action  or  suit  be- 
tween parties  or  a  special  probate  proceed- 
ing directly  ancillary  to  or  concerning  the 
probate  of  the  willt 

By  f  5  of  article  4  of  the  Constitution  of 
WaslUngton  it  was  provided  that  there 
shottld  be  in  eaeh  ol  the  organized  counties 
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of  the  Btate  a  superior  court,  and  by  9  6  of 
the  same  article  original  jurisdiction  was 
conferred  upon  such  court  in  equity  cases 
and  cases  at  law,  and  over  specified  crimes, 
etc.,  and  it  was  vested  with  original  juris- 
diction "of  all  matters  of  probate."  By  such 
statute  such  courts,  in  the  exercise  of  their 
jurisdiction  over  matters  of  probate,  were 
authorized: 

"1.  To  take  proofs  of  wills,  and  to  grant 
letters  testamentary  and  of  administration. 

* 
•        •        • 

"2.  To  settle  the  estates  of  deceased  per- 
sons, and  the  accounts  of  executors  admin- 
istrators, and  guardians. 

"3.  To  allow  or  reject  claims  against  the 
estates  of  the  deceased  persons  as  herein- 
after provided.    .    .    . 

"5.  To  award  process  and  cause  to  come 
before  them  all  persons  whom  they  may 
deem  it  necessary  to  examine,  whether  par- 
ties or  witnesses,  or  who,  as  executors,  ad- 
ministrators, or  gui^dians,  or  otherwise, 
shall  be  intrusted  with  or  in  any  way  ac- 
countable for  any  proj>erty  belonging  to  a 
minor,  orphan,  or  person  of  unsoimd  mind, 
or  estate  of  any  deceased  person. 

"0.  To  order  and  cause  to  be  issued  all 
writs  which  may  be  necessary  to  the  exer- 
eise  of  their  jurisdiction."  Ballinger's  Anno. 
Codes  and  Stat,  of  Washington,  §  6076. 

Applications  for  the  probate  of  a  will  or 
for  letters  tes^mentary  are  required  to  be 
made  to  the  judge  of  the  superior  court  hav- 
ing jurisdiction,  and  he  is  authorized,  in  the 
case  of  ordinary  wills,  on  the  exhibition  of 
[113] the  will,  to  receive  tt»  proof  *and  grant  a 
certificate  of  probate,  or,  if  such  will  be  re- 
jected, to  issue  a  certificate  of  rejection. 
Hill's  Anno.  Stat,  and  Codes,  §§  861,  862; 
Ballinger's  Anno.  Codes  and  Stat.  §$  6099, 
6100.  Testimony  given  in  support  of  a  will 
it  to  be  reduced  to  writing,,  signed  by  the 
witnesses,  and  certified  by  the  judge  of  the 
court,  and  wills  admitted  to  probate  are  re- 
quired to  be  recorded.  Ballinger's  Anno. 
Codes  and  Stat.  S§  6105,  6106. 

After  defining  a  nuncupative  will,  the  stat- 
utes of  Washington  provide  as  follows: 

"No  proof  shall  be  received  of  any  nun- 
cupative will,  unless  it  be  oflfered  within  six 
months  after  speaking  the  testamentary 
words,  nor  unless  the  words,  or  the  sub- 
stance thereof,  be  first  committed  to  writing, 
and  a  citation  issued  to  the  widow  or  next 
of  kin  of  the  deceased,  that  they  may  con- 
test the  will  if  they  think  proper."  Id. 
14600. 

Proceedings  to  contest  a  will  after'  ad- 
mission to  probate,  or  to  secure  probate  af- 
ter a  certificate  o'f  rejection,  are  regulated 
by  the  following  sections  of  the  Code: 

"If  any  person  interested  in  any  will  shall 
appear  within  any  one  year  after  the  pro- 
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bate  or  rejection  thereof,  and,  by  petition  to 
the  superior  court  having  jurisdiction,  con- 
tests the  validity  of  said  will,  or  pray  to 
have  the  will  proven  which  has  been  reject- 
ed, he  shall  file  a  petition  containing  his 
objections  and  exceptions  to  said  will,  or  to 
the  rejection  thereof.  Issue  shall  be  made 
up,  tried,  and  determined  in  said  court  re- 
specting the  competency  of  the  deceased  to 
make  last  will  and  testament,  or  respecting^ 
the  execution  by  the  deceased  of  such  last 
will  and  testament  under  restraint  or  undue 
influence  or  fraudulent  representation,  or  for 
any  other  cause  affecting  the  validity  of 
such  will."  Id,  §  6110. 

"Upon  the  filing  of  the  petition  referred 
to  in  the  next  preceding  section,  a  citatloii 
shall  be  issued  to  the  executors  who  have 
taken  upon  them  the  execution  of  the  will, 
or  to  the  administrators  with  the  will  an- 
nexed, and  to  all  legatees  named  in  the  will 
residing  in  the  state,  or  to  their  guardians 
if  any  of  them  are  minors,  or  their  personal 
representatives  if  any  of  them  are  dead,  re- 
quiring  them  to  appear  before  the  court  on 
*a  day  therein  specified,  to  show  cause  why[ll€] 
the  petition  should  not  be  granted."  Id, 
fi  6111. 

"If  no  person  shall  appear  within  the  time  • 
aforesaid,  the  probate  or  rejection  of  such 
will  shall  be  binding,  save  to  infants,  mar- 
ried women,  persons  absent  from  the  United 
States,  or  of  unsoimd  mind,  a  period  of  one 
year  after  their  respective  disabilities  are 
removed." /d.  §  6112. 

"If,  upon  the  trial  of  said  issue,  it  shall 
be  decided  that  the  will  is,  for  any  reason, 
invalid,  or  that  it  is  not  sufficiently  proved 
to  have  been  the  last  will  of  the  testator, 
the  will  and  probate  thereof  shall  be  an- 
nulled and  revoked."  Id.  $  6114. 

These  statutory  provisions  have  been  de- 
cided by  the  supreme  court  of  Washington  to 
apply  .as  well  to  a  contest  of  a  nuncupative 
will  as  to  one  of  an  ordinary  will.  State  em 
rel,  Btratton  v.  Tallman,  25  Wash.  295,  65 
Fac.  545,  29  Wash.  317,  69  Pac  1101. 

We  are  of  opinion  that  the  sections  in 
question  authorize  a  proceeding  for  contest 
only  before  the  court  which  has  admitted 
the  will  to  probate  or  rejected  the  applica- 
tion made  for  probate,  and  that  the  author- 
ity thus  conferred  concerning  the  contest  is 
an  essential  part  of  the  probate  procedure 
created  by  the  laws  of  Washington,  and  does 
not,  therefore,  cause  a  contest,  when  filed, 
to  become  an  ordinary  suit  between  parties. 
This  is  plainly  indicated  by  the  fact  that 
the  proceeding  provided  by  the  statute  con- 
cerns not  only  revocation  of  the  probitte  of 
a  will,  but  also  the  right  to  petition  for  the 
probate  of  a  will  where  an  application  to 
probate  it  had  been  previously  reje:!ted.  The 
context  of  the  legislation  in  question  also 
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dttriy  wtabliiihfH  that  the  authorized  pro- 
eeediig  is  but  inpplementaxy  to,  and  a  oon- 
tiwatioB  of,  the  original  proceeding  in  pro- 
bate. ThiB  is  indicated  both  bj  the  form  of 
the  petitioa  which  is  required  to  be  filed 
aad  the  eharmeter  of  the  proof  which  may  be 
eoBidered  <m  that  petition.  That  the  stat- 
ite  4ot§  not  contemplate  a  formal  suit,  but 
&  mat  nunmary  and  ancillary  proceeding, 

■  ihowa  by  the  circumstance  that  the  peti-- 
tmer  is  merely  required  to  state  in  his 

•JpetitkB  **his  objections  and  ^exceptions  to 
ttid  wiU,  or  to  the  rejection  thereof/'  and 

•  the  statem^t  of  these  objections  in  the 
peCitioB,  without  the  formality  of  the  tech- 
ikil  pteadiBgs  cuatomaiy  in  ordinaiy  suits 
mttr  psrfst,  the  statute  requires  that  speci- 
lid  iiiiMs  be  then  made  up  for  hearing.  And, 
fnther,  the  terms  of  S  876  treat  the  contest 
u  aot  an  ordinary  suit  between  parties, 
nee  it  is  made  the  duty  of  the  court  to 
Rvoke  the  probate  if,  for  any  reason,  the 
lis  tt  iaralid,  or  if  **ii  is  not  sufficiently 
pR«rf  to  have  been  the  last  will  of  the  tnB- 
titor."  Moreover,  it  is  evident  that  the  stat- 
^  eontemplates  that  the  court,  when  act- 
a^  01  a  contest  filed  under  its  provisions, 

■  sot  eoafined  to  the  exertion  of  powers 
■kidi  Toold  properly  be  exerted  in  an 
vtiiuj  suit  inter  partes,  since  the 
tfttote  causes  a  decree  in  favor  of 
the  petitioner,  revoking  a  will  already  ad- 
■itted  to  probate,  to  inure  not  only  to  the 
kcKfit  ci  the  particular  contestant,  but  to 
h  qpef stive  as  to  the  whole  world.  This  fol- 
Imi  froB  the  provision  of  the  statute  say- 
^  that  if  the  court  finds  in  favor  of  the 
prtftioBer  who  sought  the  revocation  of  a 
pnbtte  "the  will  and  the  probate  thereof 
AlU  be  annnlled  and  revoked." 

It  tt  insisted  in  argument  that  the  su- 
fnmt  eoort  of  Washington  has  referred  to 
1  vill  contest  under  the  statutes  of  that 
<st«  u  a  suit  or  action,  and  from  this  the  in* 
fovaee  is  deduced  that  the  proceeding  is  one 
«^  psrtes,  in  the  broad  sense  of  the  term, 
*ad  aoi  a  part  of  the  probate  proceedings, 
te  we  do  not  consider  that  the  cases  relied 
n  4o  Bore  than  use  the  term  *'suit  or  ac- 
ta** IS  a  convenient  form  of  expression. 
^  view  taken  by  the  supreme  court  of 
Vtihiigton  as  to  the  substantive  nature  of 

*  sin  contest  is  illustrated  by  its  opinion 
^BuutT.  Phillips,  34  Wash.  362,  75  Pac. 
ri,  where  the  court,  in  opening  its  opinion, 
^tStntd  to  the  ease  before  it  as  **a  proceed- 
nj «»»  contest  of  the  will,"  etc. 

But  tbe  opinion  of  the  supreme  court  of 
WuhiBgton  as  to  the  nature  of  a  will  con- 
^  sader  the  statute  of  Washington  does 
Mt  depend  upon  the  mere  inference  deduc- 
^  from  the  characterization  which  the 
«o«rt  has  given  to  that  proceeding,  in 
Mfmttnse  v.  Byrne,  24  Wash.  288,  64  Pae. 
IM  U.  8.        U.  S^  Book  50. 


534,  it  was  expressly  held  *that  the  statutory[ll€] 
proceeding  to  establish  a  will  was  special  in 
its  character;  so  much  so  that  in  a  contest 
concerning  the  same  the  parties  were  nec- 
essarily limited  to  the  'question  of  the  exe> 
cution  or  validity  of  the  will  and  the  right 
to  admit  the  same  to  probate,  and  therefore 
issues  concerning  the  construction  of  the  will 
or  the  vesting  of  property  thereunder  could 
not  be  considered  in  a  contest  proceeding. 

It  follows  that  as  the  circuit  court  of  the 
United  States  had  no  jurisdiction  to  admit  a 
will  to  probate,  or  to  entertain  a  pure  pro- 
bate proceeding,  and  as  the  remedy  afi'orded 
by  the  laws  of  Washington  to  secure  the  pro- 
bate or  the  revocation  of  the  probate  of  a 
will  were  proceedings  of  a  purely  probate 
character,  and  not  an  action  or  suit  inter 
partes,  the  circuit  court  of  appeals  correctly 
decided  that  the  circuit  court,  although  there 
was  diversity  of  citizenship,  was  without  ju- 
risdiction of  the  cause  so  far  as  the  bill 
sought  a  declaration  of  the  nonexistence  of  a 
will,  and  the  consequent  nullity  of  the  pro- 
bate. 

It  remains  only  to  consider  the  bill  under 
its  other  aspects.  The  contention  that  the 
state  court,  in  admitting  the  nuncupative  will 
to  probate,  violated  the  due  process  clause  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  rests  upon  two  proposi- 
tions: (a)  The  law  of  the  state,  it  is  con- 
tended, required  that  proof  of  an  alleged 
nuncupative  will  should  be  ofi'ered  within 
six  months  after  the  speaking  of  the  testa- 
mentary words,  and  that  notice  should  issue 
to  the  next  of  kin  as  a  prerequisite  to  the 
power  to  entertain  the  application  for  pro- 
bate. As  here  it  is  said  the  proof  estab- 
lished that  the  hearing  as  to  probate  was 
had  without  the  notice  required  by  the  stat- 
ute, therefore  the  admission  to  probate  was 
a  violation  of  the  due  process  clause  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  {b)  As  under  the  laws  of 
Washington  it  is  asserted  real  estate  could 
not  be  devised  by  a  nuncupative  will,  there- 
fore, the  contention  is,  the  probate  court  had 
no  jurisdiction  over  such  real  estate  or  the 
rents,  issues,  and  profits  thereof,  and  hence 
an  attempt  by  that  court  to  exert  authority 
over  that  character  of  property  'amounted  to[117] 
depriving  the  heirs  at  law  of  such  property 
without  due  process  of  law,  in  violation  of 
the  14th  Amendment. 

We  are  of  opinion  that  the  proposition 
resting  upon  the  want  of  notice  did  not  fur- 
nish a  basis  for  the  jurisdiction  of  the  cir- 
cuit court.  The  contention  rests  upon  the 
assumption  that  the  failure  to  give  the  notice 
under  the  state  law  was  so  essentially  a  pre- 
requisite to  a  hearing  on  the  question  of  pro- 
bate that  a  probate  made  without  the  notice 
was  null  and  void,  and  could  collaterally  be 
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so  treated.  In  State  ew  reh  Stration  t.  Tall- 
man,  25  Wash.  295,  65  Pac.  545;  the  con- 
trary doctrine  was  expressly  held.  That  case 
eonoemed  a  collateral  controversy  relating 
to  the  very  estate  here  in  question.  The  at- 
torney general  had  iiled  in  the  probate  court 
a  motion  praying  for  the  vacation  of  the  or- 
der admitting  the  will  to  probate,  and  to 
set  aside  all  the  proceedings  leading  up  to 
the  probate  of  the  will,  upon  the  grounds 
that  the  court  acquired  no  jurisdiction  to 
hear  any  evidence  in  support  of  the  will,  be- 
cause no  citation  was  issued  as  required  by 
law.  as  the  citation  was  issued  on  the  day 
tt  bears  date,  and  was  immediately  returned 
by  the  sheriff  without  making  any  effort  to 
find  any  of  the  heirs  of  deceased  or  any  per- 
son interested  in  the  estate,  and  because  the 
deceased  never  made  or  attempted  to  publish 
and  declare  the  will.  The  probate  court  hav- 
ing refused  to  entertain  the  motion,  for  the 
reason  that  the  state  was  not  an  interested 
party,  original  proceedings  by  mandamus 
were  commenced  in  the  supreme  court  of  the 
•tate  to  compel  the  court  to  hear  and  de- 
cide the  motion.  The  supreme  court,  how- 
ever, refused  the  writ,  on  the  ground  that 
any  appropriate  proceeding  to  contest  the 
probate  was  provided  in  the  statutes,  which 
gave  a  year  in  which  to  make  the  contest, 
and  that,  conceding  the  interest  of  the  state, 
it  nevertheless  could  not,  by  a  mere  motion, 
raise  the  question  of  the  validity  of  the 
probate.  But,  let  us  concede,  for  the  sake 
of  the  argument  only,  that  under  the  Wash- 
ington statutes  the  requirement  of  notice 
was  essential  to  the  preliminary  probate, 
[118]*and  if,  by  its  omission,  the  parties  were 
deprived  of  or  lost  their  right  to  deny  the 
existence  of  the  will,  or  to  question  its  pro- 
bate, that  the  absence  of  the  notice  might 
afford  substantial  ground  to  contend  that 
rights  protected  by  the  Constitution  of  the 
United  States  had  been  violated.  These  con- 
cessions, however,  cannot  control  this  case. 
As  the  theory  of  the  bill  was,  and  as  un- 
doubtedly it  was  also  the  law  of  Washing- 
ton, that  despite  the  mere  preliminary  ad- 
mission to  probate,  there  was  full  right  to 
assail  the  existence  of  the  will  and  its  pro- 
bate, which  was  not  lost  by  the  failure  to 
give  notioe,  it  must  follow  that  such  omis- 
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sion  did  not  deprive  of  the  right  to  a  hear- 
ing, which  right  was  adequately  conferred 
by  the  statute,  wholly  irrespective  of 
whether  the  notice  on  the  preliminary  pro- 
bate had  or  had  not  been  given.  Indeed,  the 
contention  made  on  this  subject  amounts  to 
asserting  that  every  state  law  which  pro- 
vides for  a  probate  in  common  form  is  re- 
pugnant to  the  due  process  clause  of  the 
Constitution,  even  although,  under  the  state 
statutes,  full  and  adequate  probate  remedies 
are  provided  by  which  interested  parties 
may  subsequently,  within  a  time  fixed  by 
law,  be  heard  in  the  probate  proceedings  to 
question  the  existence  of  a  will  or  its  pro- 
bate. When  the  result  of  the  proposition  is 
thus  ascertained  it  becomes  obvious  that  it 
Is  not  only  opposed  to  the  theory  upon  which 
the  bill  was  framed,  but  is  so  in  conflict  with 
the  adjudications  of  this  court,  to  which  we 
have  previously  referred,  that  it  is  devoid  of 
all  foundation  in  reason  to  such  an  extent 
as  to  prevent  it  from  affording  a  basis  iot 
the  jurisdiction  of  the  circuit  court. 

We  think  also  the  claim  of  the  want  of  due 
process  of  law  arising  from  the  oontention 
that,  in  the  state  of  Washington,  a  nuncupa- 
tive will  does  not  pass  title  to  real  estate, 
and  therefore  a  violation  of  the  due  process 
clause  of  the  14th  Amendment  would  arise 
if  the  probate  court  acted  upon  the  contrary 
assumption,  was  clearly  devoid  of  all  reason- 
able foundation.  It  is  not  denied  that,  un- 
der the  law  of  Washington,  in  cases  of  in- 
testacy as  well  as  of  testacy,  both  real  and 
personal  property  is  taken  into  the  control 
of  and  is  administered  by  the  probate  *court.[l 
And  as  it  is  obvious  on  the  face  of  the  bill 
that  the  averment  referred  to  was  wholly 
subordinate  to  the  determination  of  the  ex- 
istence of  the  alleged  nimcupative  will  and 
the  validity  of  the  probate  thereof,  a  ques- 
tion over  which  the  circuit  court  did  not 
have  jurisdiction,  it  results  that  the  bill, 
upon  constitutional  or  other  grounds,  did 
not  present  a  case  warranting  the  court  in 
passing  upon  the  construction  and  effect  of 
the  will. 

There  toae  no  error  in  the  ctotion  of  the 
Oirouit  Court  of  AppeaU,  and  ita  judgment 
ie,  therefore,  adUrmed^ 
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THE   ETJZA    LINES. 
(See  S.  C.  Reporter's  ed.  119-141.) 


Wyptac— «ffeet  of  abandonntemt  on 
MfBtraet  of  AflrciirlKtmeiftt.— The  jastifl- 
iMe  abandonment  of  a  Teasel  In  consequence 
9l  tte  dangers  of  the  seas  Is  sncb  a  renuncla- 
tiaa  of  the  contract  of  affreightment  as  en- 
tities the  cargo  owners  to  refuse  to  go  on  with 
tibe  TOTSge,  at  least,  where  the  master  has  not 
RiotMd  the  ship  before  anyone  else  has 
tikcB  poMesslon,  or  has  not  obtained  the 
VHKl  and  cargo  from  the  salvors  before 
Che  cargo  owners  haye  announced  their  de- 


[No.  12.] 

iffMtf  April    11,   12,   IS,   1905.    Decided 
October  SO,  1905. 


0*. 


WBTT  mad  Gtobs  Writ  of  Certiorari 
to  the  (Srcnit  Court  of  Appeals  for  the 
first  Cirenit  to  reriew  a  decree  which  af- 
frsed,  witii  a  slight  modification,  a  decree 
<f  tfe  dreoit  Court  for  the  District  of 
MMsiehusetta  which,  reTersing  the  decision 
«f  the  District  Court  for  that  district,  held 
tt>t  the  master  of  an  ahandoned  vessel 
■ftnwirds  reseoed  by  salvors  waa  entitled 
to  eonplete  the  Toyage  and  earn  the  freight. 


See  same  ease  below,  52  C.  C.  A.  195,  114 
M.  907.  On  rehearing,  65  C.  C.  A.  538, 
mfM.242. 

TVe  facta  are  stated  in  the  opinion. 

Mr.  Ii.  8.  Dabmey  argued  the  cause,  and, 
vitk  Mr.  W.  Cunningham,  filed  a  brief  for 
Haiiy  P.  Booth: 

When  the  vessel  has  been  abandoned  at 
Ki  bv  the  master  and  crew,  as  was  The 
Bia  lines  in  this  case;,  without  any  inten- 
tioa  of  returning  to  her,  the  owner  of  the 
cvgo  has  the  right,  before  the  carrier  or  his 
•fats  hav«  regained  possession  of  the  cargo, 
ts  treat  the  oonteact  of  affreightment  as 
IMU.  S. 


abandoned  and  at  an  end,  and  to  receive  his 
cargo  without  becoming  liable  for  any 
freight;  and  this,  although  the  abandoned 
ship  and  cargo  are  carried  by  salvors  to  the 
original  port  of  destination. 

The  Amo,  8  Asp.  Mar.  L.  Cas.  5,  72  L.  T. 
N.  S.  621 ;  The  Cito,  L.  R.  7  Prob.  Div.  5 ; 
The  Kathleen,  L.  R.  4  Adm.  &  Eccl.  269; 
The  Leptir,  6  Asp.  Mar.  L.  Cas.  411,  52  L. 
T.  N,  S.  768;  The  Argonaut,  Shipping  Ga- 
zette, 1884,  Dec.  5,  p.  775;  Letcis  v.  The 
Elizabeth  d  Jane,  1  Ware^  41^  Fed.  Cas.  No. 
8,321;  Smith  v.  The  Mansanito,  Fed,  Cas. 
No.  13,075;  The  Jamea  Martin,  88  Fed.  649; 
Dunneti  v.  Tomhagen,  3  Johns.  154;  Post  v. 
Robertson,  1  Johns.  24. 

It  is  the  general  rule  that,  after  the  re- 
nunciation of  a  continuing  agreement  by  one 
party,  the  other  party  is  at  liberty  to  con- 
sider himself  absolved  from  any  further  per- 
formance of  it,  retaining  his  right  to  sue 
for  any  damages  he  has  suffered  from  any 
breach  of  it. 

Roehm  v.  Horst,  178  U.  S.  1,  44  L.  ed. 
953,  20  Sup.  Ct.  Rep.  780. 

If  the  abandonment,  by  her  master  and 
crew,  of  The  Eliza  Lines  and  cargo,  had  not 
been  justified  by  a  peril  excepted  in  the  con- 
tract of  affreightment,  the  cargo  owner  had 
an  inunediate  right  of  action  against  the 
carrier;  and  this  right  of  action  could  not 
have  been  defeated  by  any  subsequent  offer 
or  attempt  of  the  carrier,  if  the  cargo  after- 
wards happened  to  come  within  his  reach, 
to  resume  performance  of  his  contract  and 
complete  the  carriage. 

Ibid.. 

Messrs.  Edward  S.  Dodse  and  Har- 
rincrton  Putnam  argued  the  cause,  and, 
with  JIfr.  Frederic  Dodge,  fijed  a  brief  for 
Catherine  T.  Black,  administratrix,  and 
Banque   de  Genes: 

In  a  case  where  a  vessel,  after  starting 
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paymenta.  If  uij.  bkd  been  made  to  tbem, 
nud  what  was  due  t«  them,  respectively,  at 
the  date  o[  the  report.  The  report  of  the 
master  not  only  accorded  the  relief  claimed 
bj  the  camplainants,  but  restated  the  ac* 
oounta  of  the  administrator,  and  in  elTect  re- 
ported a  scheme  of  distribution  of  the  es- 
tate. The  report  was  approved  bj  the  trial 
oourL  In  this  court  the  decree,  in  so  far  aa 
it  concerned  the  rightt  of  the  complainants, 
was  aOirmed.  In  so  far  as  it  attempted  to 
distribute  the  estate,  and  to  deal  generally 
with  the  rights  of  persons  other  than  the 
complainants,  the  decree  was  reversed,  the 
eourt  saying  (p.  256,  L.  ed.  p.  SS9}  : 

"We  are  of  opinion  [therefore]  that  all 
that  part  of  the  decree  which  attempts  t« 
settle  the  right  of  the  parties  who  were' 
neither  plaintiffs  nor  defendants  in  the  orig- 
inal suit  must  be  reversed. 

"We  do  not  propose,  in  this  case,  to  lay 
down  any  precise  rule  on  the  subject  of  ad- 
justing administrators'  accounts  in  the  Fed- 
eral courts,  or  how  far  certain  persons,  not 
made  parties  in  the  original  suit,  or  incapa- 
ble of  being  made  parties  by  reason  of  their 
dtizenehip,  may  or  may  not  come  in  liefore 
the  master,  on  a  general  accounting,  and  pro- 
tect their  rights;  nor  do  we  intend  to  go  into 
that  question." 

In  BToderick't  Will  IKieUjf  v.  UoQlynn), 
21  Wall.  503,  £2  L.  ed.  590,  the  case  was 
this:,  A  suit  in  equity  was  brought  in  the 
circuit  court  for  the  district  of  Calitoriiia 
by  the  alleged  heirs  at  law  of  Broderick  to 
[lD3]set  aside  the  'probate  of  his  will,  to  have  the 
same  declared  a  forgery,  and  to  recover  the 
■saets  of  Broderi<dc*i  aatate,  much  of  which 
consisted  of  real  property.  The  defendants 
were  the  executors,  and  several  hundred  per- 
sons who  were  in  possession  of  portions  of 
the  real  estate,  claiming  ownership  thereof 
OS  purchasers  at  sales  made  by  the  execu- 
tors. The  estate  had  been  administered  upon, 
and  distribution  had  been  fully  made  before 
the  institution  of  the  suit.  The  first  con- 
tention which  the  court  disposed  of  was  that 
a  court  of  equity  had  ao  Jurisdiction  of  the 
subject-matter  of  the  suit,  the  same  being 
vested  exclusively  in  the  probate  court  of  the 
dty  and  county  of  San  Francisco.  In  sus- 
taining this  objection,  the  court,  through 
Mr.  Justice  Bradley,  said  (p.  BOS,  L.  ed. 
p.  602) : 

"As  to  the  first  point,  it  is  undoubtedly 
the  general  rule,  established  both  in  England 
and  this  country,  that  a  court  of  eauitv  will 


the  peculiar  constitution  of  the  English 
courts) ,  the  most  satisfactory  ground  for  its 
continued  prevalence  is  that  the  constitution 
of  a  succession  to  a  deceased  person's  estate 
partakes,  in  some  degree,  of  the  nature  of  a 
proceeding  tn  rem,  in  which  all  perion-i  in 
the  world  who  have  any  interest  are  deemed 
parties,  and  are  concluded  as  upon  re*  ju- 
dieata  by  the  decision  of  the  court  having 
jurisdiction.  The  public  interest  requires 
that  the  estates  of  deceased  persons,  being 
deprived  of  a  master,  and  subject  to  all 
manner  of  claims,  should  at  once  devolve  to 
a  new  and  competent  ownership;  and,  conse- 
quently, that  Uiere  should  be  some  conven- 
ient jurisdiction  and  mode  of  proceeding  by 
which  this  devolution  may  be  effected  with 
least  chance  of  injustice  and  fraud ;  and  that 
the  result  attained  should  be  firm  and  per- 
petual. The  courts  invested  with  this  ju- 
risdiction should  have  ample  powers  both  of 
process  and  investigation,  and  sufficient  op- 
portunity should  be  given  to  check  and  re- 
vise proceedings  'tainted  with  mistake.[I04] 
fraud  or  illegality.  These  objects  are  gen- 
erally accomplished  by  the  constitution  and 
powers  which  are  given  to  theprobate  courts, 
and  the  modes  provided  for  reviewing  their 
proceedings.  And  one  of  the  principal  rea- 
sons assigned  by  the  equity  courts  (or  not 
entertaining  bills  on  questions  of  probate  is 
that  the  probate  courts  themselves  have  all 
the  powers  and  machinery  necessary  to  give 
full  and  adequat«  relief. 

"In  England  after  the  acts  of  Parliament 
had  authorized  devisee  of  real  eatate,  the 
same  position  was  assumed  l^  courts  of 
equi^  in  regard  to  such  devises;  it  being 
held  that  any  fraud,  illegality,  or  mistake 
affecting  their  validity  could  be  fully  investi- 
gated and  redressed  in  the  courts  of  oommon 
law,  where  also  devises  were  recognizable." 
After  a  full  review  of  authorities  holding 
that  a  court  of  equity  did  not  possess  power 
to  annul  the  probate'  of  a  will,  and  in  oon- 
cluding  its  opinion  referring  to  a  statute  of 
the  state  of  California,  the  court  observed 
(p.  619,  L.  ed.  p,  BOS): 

"The  statute  of  1862  has  been  referred  to, 
which  gives  to  the  district  courts  of  Cali- 
fornia power  to  set  aside  a  will  obtained  by 
fraud  or  undue  influence,  or  a  forged  will, 
and  any  probate  obtained  by  fraud,  conceal- 
ment, or  perjury.  Whilst  it  is  true  that  alter- 
ations In  the  jurisdiction  of  the  state  court* 
cannot    aHect    the    equitable    jurisdiction 
of     the     circuit    courts    of     tbe     United 
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to  stress  of  weather,  is  brought  into  harbor 
by  aairors,  the  cargo  owner  may  elect  to 
treat  the  contract  of  affreightment  as  at  an 
end  if  the  vessel  has  not  come  into  the 
possession  of  the  shipowner  again. 

Tkr  Kathleen,  2  Asp.  Mar.  L.  Cas.  367; 
The  Cito,  4  Asp.  Mar.  L.  Cas.  468;  The 
Arfomamt,  Shipping  Gazette,  1884,  p.  775; 
The  Leptir,  5  Asp.  Mar.  L.  Cas.  411;  The 
Armo,  8  Asp.  Mar.  L.  Cas.  5. 

The  injustice  of  this  rule  in  allowing  one 
party  to  a  contract  to  determine  whether 
tW  eontract  shall  continue  is  obvious.  The 
Aipowner  has  not  been  at  fault,  as  his 
sWadonnsent  of  the  vessel  was  caused  by 
tW  excepted  peril  of  the  seas;  but  he  must 
duiver  up  th^  gocds  without  receiving 
frex^t  if  the  cargo  owner  so  desires,  or  he 
■ay  be  compelled  to  carry  them  on.  The 
dcetrise  rests  on  technical  grounds,  and  it 
has  been  suggested  by  a  recent  English 
vriter  that  the  shipowner  might  avoid  the 
ksnh  consequence  of  this  rule  by  filing  a 
taitemt  against  the  arrest  of  his  vessel,  with 
a  stipulation  to  give  bail  for  it. 

Saonders,  Maritime  Law^  p.  133. 

The  Englisli  cases  do  not  rest  on  a  sound 
buis.  They  overlook  the  true  nature  of  a 
eoatrtet  of  carriage.  In  such  a  contract  the 
Aipowner  agrees  to  carry  the  goods  to  their 
intioation;  the  cargo  owner  agrees  to  pay 
the  freight  when  the  goods  arrive. 

BmtUer  v.  Prinsep,  10  East,  378;  The 
lr«o.  rapm;  Elite  Y.  Willard,  9  N.  Y.  529 ; 
ne  Tornado  (Ellis  Y.  Atlaniio  Mut.  Ins. 
Co.)  108  U.  a  342,  27  L.  ed.  747,  2  Sup. 
a  Bep.  746. 

Uader  this  contract  the  perils  of  the  sea 
tre  excepted.  The  law. of  carriage  by  sea 
ntU  OB  tire  basis  of  this  simple  contract. 
1W  shipowner  has  the  right  to  carry  the 
mxp^  and  the  cargo  owner  has  the  right 
ti  have  it  carried.  The  shipowner  may 
tanj  to  the  destination  (Allen  v.  Meroan- 
«It  Mmt,  Ina.  Co,  44  N.  Y.  437«  4  Am.  Rep. 
700) ;  the  cargo  owner  cannot  get  the  goods 
it  SB  tntermediate  port  except  by  paying 
fill  freight  (Schouler,  Bailments,  3d  ed.  f 
SK8;  2  Parsons,  Contr.  9th  ed.  p.  426;  The 
fettonU,  1  A^.  Mar.  L.  Cas.  32;  Palmer 
T.  UriUord,  10  Johns.  348;  The  Nathaniel 
iooper,  3  Snmn.  542,  Fed.  Cas.  No.  10,- 
012) ;  nnlen  they  are  voluntarily  given  np 
Iv  a  leas  amount  (2  Parsons,  Contr.  9th 
fl  p.  427;  Smyth  Y.  Wright,  15  Barb.  51; 
MtKiMm  Y.  Peck,  39  N.  Y.  262;  Hunt  v. 
Be$telk  24  He.  339^  41  Am.  Dec.  387). 

The  shipowner  has  tiie  right  to  complete 
tbe  carriage,  and  may  have  a  reasonable 
tiae  in  which  to  repair  his  injured  vessel, 
•r  be  may  tranship  and  send  ihe  goods  on 
ii  another  vessel. 

ShipUm  Y.  Thornton,  9  Ad.  ft  El.  314; 
The  8€^U>fntien,  L.  R.  1  Adm.  ft  EocL  293; 
lit  U.S. 


WGatD  V.  Ocean  Ins.  Co,  23  Pick.  405; 
Harrison  v.  Fortlage,  161  U.  S.  57,  65,  40 
L.  ed.  616,  619,  16  Sup.  Ct.  Rep.  488. 

Ordinarily  the  shipowner  keeps  possession 
of  the  goods  during  carriage,  but  possession 
in  him  is  not  essential.  He  may  forward 
the  cargo  in  a  vessel  belonging  to  someone 
else  if  his  vessel  is  injured. 
Shipton  V.  Thornton,  supra. 
He  is  entitled  to  freight,  though  the  voy- 
age be  only  partly  performed  by  himself 
and  completed  by  salvors  or  insurers. 

The  NatJianiel  Hooper,  supra;  Hubhell 
V.  Great  Western  Ins,  Co,  74  N.  Y.  240; 
Hughes  v.  Sun  Mut.  Ins.  Co.  12  Daly,  45, 
100  N.  Y.  58,  2  N.  E.  901,  3  N.  E.  71. 

Capture  by  an  enemy  does  not  put  an 
end  to  the  right  to  freight,  which  is  only 
suspended,  and  revests  in  the  shipowner  on 
recapture. 

Carver,  Carriage  by-  Sea,  3d  ed.  p.  274; 
The  Copenhagen,  1  C.  Rob.  289;  The  Na- 
thaniel Hooper,  supra;  Spafford  v.  Dodge, 
14  Mass.  66. 

If  the  cargo  owner  forcibly  takes  posses- 
sion of  the  goods,  the  right  to  freight  is 
not  thereby  lost. 

Braithv^ite  v.  Aikin,  1  N.  D.  455,  48 
N.  W.  354. 

The  question  of  possession,  therefore,  is 
not  one  of  the  important  things  to  be  con- 
sidered, as  the  rights  of  the  parties  to  a 
contract  of  carriage  do  not  depend  on  it. 

When  Andreasen  left  the  bark  he  had 
no  thought  of  completing  the  voyage,  but 
his  thoughts,  not  communicated  to  the  car- 
go owner^  had  no  effect  on  the  relations  be- 
tween the  parties.  He  had  the  right  ti> 
carry  the  lumber  to  Montevideo.  He  never 
gave  up  this  right.  His  excusable  abandon- 
ment of  the  vessel  was  not  a  breach  of 
the  contract,  because  it  was  a  thing  mu* 
tually  excepted  and  expressly  allowed  for. 
The  Luteken,  6  Ben.  565,  Fed.  Cas.  No. 
8,609. 

The  only  way  in  which  Ward  ft  Company 
could  have  got  their  cargo  at  Boiton,  unless 
Andreasen  agreed  to  give  it  up,  was  by  pay- 
ing full  freight  for  it.  Andreasen  could 
insist  on  carrying  it  on,  as  he  did  insist, 
and  he  would  be  obliged  to  give  it  up  only 
on  payment  of  the  full  amount.  Ward  ft 
Company  might  waive  the  performance  of 
the  contract  by  him,  but  they  must  carry 
out  their  part  of  the  contract  by  paying 
full  freight,  unless  he  waived  the  pwform- 
ance  on  their  side. 
Ellis  V.  Willard,  supra. 
When  Andreasen  rejoined  his  vessel  at 
Boston  the  situation  was  the  same  as  if  he 
had  not  been  obliged  to  abandon  her,  but 
had  put  into  a  port  of  necessity.  The  ques< 
tion  was  whether  he  could  repair  his  ship 
within  a  reasonable  time  and  complete  the 
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ground  that  it  had  been  made  nnder  undue 
influence;  and,  for  similar  reasons,  the  an- 
nulment was  prayed  of  a  conveyance  which 
had  been  made  bj  the  deceased  to  the  uni- 
versal legatee.  An  account  of  the  rents  and 
profits,  etc,  was  also  prayed.  A  demurrer  to 
the  bill  was  sustained  and  the  case  came  to 
this  court.  It  was  decided  that  the  court  be- 
low had  rightly  sustained  the  demurrer.  In 
the  course  of  the  opinion  the  court  declared 
(p.  497,  L.  ed.  p.  1010,  Sup.  Ct.  Rep.  p.  334) : 

"The  original  probate  [of  wills]  of  course 
Is  mere  matter  of  state  regulation,  and  de- 
pends entirely  upon  the  local  law;  for  it  is 
that  law  which  confers  the  power  of  making 
wills,  and  prescribes  the  conditions  upon 
which  alone  they  may  take  effect;  and  as, 
by  the  law  in  almost  all  the  states,  no  in- 
strument can  be  effective  as  a  will  until 
proved,  no  rights  in  relation  to  it,  capable  of 
being  contested  between  parties,  can  arise 
until  preliminary  probate  has  first  been 
made.  Jurisdiction  as  to  wills,  and  their 
probate  as  such,  is  neither  included  in  nor 
excepted  out  of  the  grant  of  judicial  power 
to  the  courts  of  the  United  States.  So  far 
as  it  is  e^r  parte  and  merely  administrative, 
it  is  not  conferred,  and  it  cannot  be  exercised 
by  them  at  all  until,  in  a  case  at  law  or  in 
equity,  its  exercise  becomes  necessary  to  set- 
tle a  controversy  of  which  a  court  of  the 
United  States  may  take  cognizance  by  rea- 
son of  the  citizenship  of  the  parties." 

The  court  expressly  reaffirmed  the  want  of 
power  in  a  Federal  court  of  equity  to  set 
aside  the  probate  of  a  will  in  the  absence  of 
a  state  statute  giving  the  right  in  the  courts 
of  the  state  to  such  equitable  relief,  it  being 
reiterated  (p.  494,  L.  ed.  p.  1008,  Sup.  Ct. 
Rep.  p.  332) : 
[108]  *"It  is  well  settled  that  no  such  jurisdic- 
tion belongs  to  the  drcuit  courts  of  the 
United  States  as  courts  of  equity;  for  courts 
of  equity,  as  such,  by  virtue  of  their  gen- 
eral authority  to  enforce  equitable  rights 
and  remedies,  do  not  administer  relief  in 
such  cases.  The  question  in  this  aspect  was 
thoroughly  considered  and  finally  settled  by 
the  decision  of  this  court  in  the  case  of 
Broderick'a  WUl  {Kieley  v.  MoQlytm),  21 
Wall.  503,  22  L.  ed.  599." 

Coming  to  consider  whether,  by  the  cus- 
tomary or  statute  law  of  Louisiana,  there 
existed  power  in  the  courts  of  that  state,  as 
A  matter  of  equitable  cognizance,  to  enter- 
tain a  suit  to  annul  a  will  and  set  aside  its 
probate^  it  was  decided  that  no  such  right 
existed,  but  that,  on  the  eontrary,  the 
Louisiana  law,  whilst  denying  such  right, 
afforded  relief  in  an  action  at  law,  where  the 
recovery  of  property  was  sought,  by  permit- 
ting the  validity  of  a  will  and  its  probate, 
when  asaerted  as  a  muniment  of  title,  to  be 
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collaterally    questioned.     The     court    said 
(p.  499,  L.  ed.  p.  1011,  Sup.  Ct.  Rep.  p.  335) : 

"It  remains,  therefore,  in  the  present  case 
to  inquire  whether  the  complainants  are  en- 
titled, under  the  laws  of  Louisiana,  to  draw 
in  question  in  this  mode  and  with  a  view 
to  the  decree  sought  the  validity  of  the  will 
of  Sarah  Ann  Dorsey  and  the  integrity  of 
its  probate. 

"An  examination  of  the  decisions  of  the 
supreme  court  of  Louisiana  on  the  subject 
will  disclose  that  a  distinction  is  made  in 
reference  to  proceedings  to  annul  a  will  and 
its  probate,  according  to  the  objects  to  be 
accomplished  by  the  judgment  and  the  rela- 
tion of  the  parties  to  the  subject.  If  the  ad- 
ministration of  the  succession  is  incomplete 
and  in  fieri,  and  the  object  is  to  alter  or  af- 
fect its  course,  the  application  must  be  made 
to  the  court  of  probates,  which,  in  that  case, 
has  possession  of  the  subject,  and  exclusive 
jurisdiction  over  it.  If,  on  the  other  hand, 
the  succession  has  been  closed,  or  has  pro- 
ceeded so  far  that  the  parties  entitled  under 
the  will  have  been  put  in  possession  of  their 
rights  to  the  estate,  then  the  resort  of  ad- 
verse claimants  must  be  an  action  of  reven- 
dication  in  the  courts  of  general  jurisdiction, 
in  which  the  legal  title  is  asserted  as  against 
the  will  claimed  to  be  invalid,  making  an 
issue  involving  that  question." 

'Following  this  statement  the  court  made[IOO] 
an  exhaustive  review  of  the  decided  cases  in 
the  state  of  Louisiana,  establishing  the  prop- 
osition just  previously  quoted;  and,  as  a 
necessary  result  of  this  conclusion,  the  court 
declared  that  in  Oainee  v.  Fuentea  it  had 
been  merely  assumed  that  relief  in  the  na- 
ture of  an  equitable  remedy  was  allowed  by 
the  law  of  Louisiana,  under  which  the  pro- 
bate of  a  will  could  be  set  aside,  saying 
(pp.  499,  503,  L.  ed.  pp.  1010,  1012,  Sup.  Ct 
Rep.  pp.  335,  338): 

In  that  case  "it  was  assumed,  and  not  de- 
cided, that  the  said  suit  brought  in  the  state 
court  was  one  which,  under  the  laws  of  the 
state,  its  courts  were  authorized  to  enter- 
tain for  the  purpose  of  granting  the  relief 
pWiyed  for.  The  point  decided  was,  that  if 
it  were,  it  might  properly  be  transferred  to 
a  court  of  the  United  States." 

"The  case  of  Qainea  v.  Fuentee,  92  U.  S. 
10,  23  L.  ed.  524,  was  such  an  action  of 
nullity,  but,  as  before  remarked,  the  point 
decided  in  that  case  was  not  that  it  would 
lie,  according  to  the  law  of  Louisiana,  but 
that  if  it  would  lie  in  the  state  court,  it  was 
removable  to  the  circuit  court  of  the  United 
States,  because  it  presented  a  controversy 
wholly  between  citizens  of  different  statea.** 

In  Byers  v.  McAuley,  149  U.  S.  608,  37  L. 
ed.  867,  13  Sup.  Ct.  Rep.  906,  it  was  decided 
that  a  Federal  court  cannot  exerdse  original 
jurisdiction  in  respect  to  the  administration 
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i?  tk«re  li  any  gucb  qualification  to  it,  the 

'xeeption  must  depend  upon  sometldng  more 

wbstwitial  than  a  few  minutes*  priority  in 

uiij  a  libel,  when  neither  master  nor  cargo 

«i«  has  possession   either   of   cargo   or 

•^u,  plainly,  neither  had  in  this  case. 

«»  right  of  cargo  owners  to  treat  the 

^'^^'^rt  as  ended  by  the  abandonment  of 

^  "kip  was  asserted  much  earlier  than 

*^  English  eases  by  Judge  Ware  in  LetJoU 

'-The  EUnbetK  6  Jane,  1  Ware,  41.  Fed. 

^«-  ^0.  8,321,  and  earlier   still   by  Mr. 

-toiy,  before  he  became  a  justice  of  this 

«^  in  his  Edition  of  Abbott  on  Ship- 

W  U810),  pp.  338,  612,  citing  Dunneit 

n  V***^***  3  Johns.  164,  and  Ifwon  t. 

It  *^«**^«««,  2  Cranch,  240,  2  L.  ed.  266. 

1  sJI!l  ^^^^  i«  ^fce  Tiathaniel  Hooper, 
ifctxam.  642,  Fed.  Cas.  No.  10,032,  sufficient 

*yj^  ^^  ^  changed  his  opinion.  That 
^»  aUd  in  3  Kent,  Com.  13th  ed.  228, 
*|^^th  Po9t  V.  Robertson,  1  Johns.  24, 
Joi^iL*^^  in  Dutmeti  v.  Tomhagen,  3 
^  n.!^  *^*  supreme  court  of  New  York 

«il  ^  ^  ^®"*  *<^^  *^®  ^™®  ^°" 
^««  iSrfit^^^  to  the  question  whether 
•*»«r^W  *  rwovery  on  a  qwmium 
^  CBiitr^  ^nefits  were  accepted  under 
fifte^Jr  ^  *P'**  <^^  *  failure  of  com- 
/«.  c^^^'^•  See  Caz4  v.  Baltimore 
JH;  3  Kent  n  '  ^^^'  ^^2,  3  L.  ed.  370, 
««ia  T  ^  j^°^  229.  Other  cases  are 
«^;  ni  JUJ^'^^io,  Fed.  Cas.  No.  13,- 

*^  3  Kentr  ^"'^*'*»  ^^  ^^-  ^®-  See 
*»»n»  of  no\w  ^^^-  I**  "^^^'^  w«  a^« 
^^Uad  beforTjIf'^"  "*  **»"  country  or  in 
^  ****^  onn..  !f  P'^^^nt  case  which  casts 

■  ""^iiBioiia]^  *^P^1«  that  the  doctrine 
'^  »«st  emifiLf  ^^^^'led  by  so  many  of 
"•^^^/andi      ^*^*^es  of  this  country 

^  *^  *  W  vo  '^''^^J  «^"^  *^«  ca«e  ^as 
^  *JP  and  ca^*^  Nearly  completed  and 
^«»l^Tiinta^^^    subsequently  ^^o^g^t 

^  ^  tie  of  OD    '         ^^  ^^  destination. 

-^^  in  ^Id^*^*^  *^*  *^®'®  "  °®  ^°" 
J^ excuses tbe«  ^^  what  excuses  the 
*  «WT^  ^^  rtj    "^^j  and  that  the  rule  Is 

*^  ^>«^tLr'^T  !?1^''  *^' 

U^*w^  :  v;  ^^^iT  contract,  it  seems 
a  W^"^^"**'*?^*^  them  personally, 
^^  M  tlKM  who  faUed  to  complete  the 

S,^f?^^«^*^'  ^ith  a  8um  much 
^^ti«  benefit  ^hieh  the  cargo  own- 

LTT^^^I  ^bt  was  done.  Of 
^^2Z  1  ^^'  J*  there  is  no  injus- 
S^^^?"?^^^^  o*  this  country 
^'Vf?fft^<i  agree. 

^begm  at  a  distance,  a  repudiation  of 
•«tott,  amomitmg  to  a  breach,  war- 
«tafte  oUier  party  i^  going  no  further 
«  peforaanee  ^  ^b   aide.    Roehm    v. 


Hardt,  178  U.  S.  1,  44  L.  ed.  963,  20  Sup. 
Ct.  Kep.  780.  But  the  same  thing  is  true 
of  an  absolute  repudiation  not  amounting 
to  a  breach.  Frost  v.  Knight,  L.  R.  7 
Ezch.  Ill,  113;  PhillpotU  v.  Evane,  6  Mees. 
A  W.  476,  477;  Ballou  v.  Billings,  136 
Mass.  307,  309. 

It  appears  to  us,  and  we  shall  try  to 
prove,   that  an  abandonment  *of  the  ship [180] 
must  be  regarded  as  a  renunciation  of  the 
contract,  even  if  not  a  repudiation  of  its 
terms  as  binding.     It  is  an  overt  act  which 
is  more  than  an  attempt  to  give  up  the  voy- 
age.   It  not  merely  makes  the  completion 
of  the  voyage  so  improbable,  by  reason  of 
the  helplessness  in  which  the  ship  is  left 
and  the  intent  with  which  the  act  is  done, 
as  practically  to  destroy  the  value  of  the 
contract  to  the  cargo  owner   (see  Stoift  d 
Co.  V,  United  States,  196  U.  S.  376,  396,  49 
L.  ed.  618,  624,  26  Sup.  Ct  Rep.  276),  it 
is  a  present  failure  to  do  what  the  contract 
requires,   if   the   purposes   of  the   contract 
are  to  be  carried  out.    The  requirement  is 
shown   by  the  fact  that  the  abandonment 
would  be  a  cause  of  action  unless  justified. 
It  not  only  would  be  a  breach  of  contract, 
but  no  one  questions  that  it  would  author- 
ize a  rescission  of  the  contract  on  the  other 
side,   which   not  every   breach   of  contract 
does.    That   it   would   authorize   rescission 
or  refusal  to  allow  the  master  to  change 
his   mind   if  the   vessel   was   saved   shows 
that  a  continuous  intent  and  effort  to  go 
on  with  the  voyage  is  an  essential  condition 
to  the  obfigation  to  pay  freight.     It  shows, 
what  needs  no  illustration,  that  the  contin- 
uous care  of  the  master  is  the  main  object 
of  the  cargo  owner's   interest  in  the  con- 
tract.    By   the   general   principles   of   con- 
tract,   an   open    cessation   of   performance, 
with    the    intent   to   do   no   more,    even    if 
justified,  excuses  the  other  party  from  fur- 
ther performance  on   his   side.     The  prin- 
ciple is  not  peculiar  to  charter  parties,  it  is 
illustrated  in  other  parts  of  the  law.     See 
Rgehm  v.  Horst,  178  U.  S.  1,  44  L.  ed.  963, 
20  Sup.  Ct.  Rep.  780. 

In  the  case  at  bar  the  vessel  was  aban- 
doned with  the  intent  not  to  return  to  her 
or  to  complete  the  voyage.  This  is  admit- 
ted, if  admission  be  necessary,  by  the  tes- 
timony of  the  master.  Of  course  it  is  not 
disputed  that  the  completion  of  the  voyage 
and  delivery  of  the  cargo  are  absolute  con- 
ditions to  the  undertaking  to  pay  freight, 
by  the  express  terms  of  the  contract  and 
the  familiar  rule  of  law.  3  Kent,  Com. 
220,  228.  The  master  left  ship  and  cargo 
to  their  fate,  and  we  cannot  doubt,  although 
it  was  denied,  that,  after  he  had  done  so, 
if  the  cargo  owners  had  been  the  salvors, 
they  could  have  treated  the  voyage  as  at  an 
end.    The  ground  must  be  that  the  aban- 
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of  the  state  a  superior  court,  and  by  §  6  of 
the  same  article  original  jurisdiction  was 
conferred  upon  such  court  in  equity  cases 
and  cases  at  law,  and  over  speci^ed  crimes, 
etc.,  and  it  was  vested  with  original  juris- 
diction "of  all  matters  of  probate."  By  such 
statute  such  courts,  in  the  exercise  of  their 
jurisdiction  over  matters  of  probate,  were 
authorized: 

"1.  To  take  proofs  of  wills,  and  to  grant 
letters  testamentary  and  of  administration. 

•        •        • 

"2.  To  settle  the  estates  of  deceased  per- 
sons, and  the  accounts  of  executors  admin- 
istrators, and  guardians. 

"3.  To  allow  or  reject  claims  against  the 
•states  of  the  deceased  persons  as  herein- 
after provided.    .    .    . 

"5.  To  award  process  and  cause  to  come 
before  them  all  persons  whom  they  may 
deem  it  necessary  to  examine,  whether  par- 
ties or  witnesses,  or  who,  as  executors,  ad- 
ministrators, or  guardians,  or  otherwise, 
shall  be  intrusted  with  or  in  any  way  ac- 
countable for  any  pro^rty  belonging  to  a 
minor,  orphan,  or  person  of  unsound  mind, 
or  estate  of  any  deceased  person. 

"6.  To  order  and  cause  to  be  issued  all 
writs  which  may  be  necessary  to  the  exer- 
cise of  their  jurisdiction."  Ballinger's  Anno. 
Codes  and  Stat,  of  Washington,  §  6075. 

Applications  for  the  probate  of  a  will  or 
for  letters  tes^mentary  are  required  to  be 
made  to  the  judge  of  the  superior  court  hav- 
ing jurisdiction,  and  he  is  authorized,  in  the 
case  of  ordinary  wills,  on  the  exhibition  of 
[113]the  will,  to  receive  the  proof  *and  grant  a 
certificate  of  probate,  or,  if  such  will  be  re- 
jected, to  issue  a  certificate  of  rejection. 
Hill's  Anno.  Stat,  and  Codes,  §§  861,  862; 
Ballinger's  Anno.  Codes  and  Stat.  9§  6090, 
6100.  Testimony  given  in  support  of  a  will 
is  to  be  reduced  to  writing,,  signed  by  the 
witnesses,  and  certified  by  the  judge  of  the 
court,  and  wills  admitted  to  probate  are  re- 
quired to  be  recorded.  Ballinger's  Anno. 
Codes  and  Stat.  §§  6105,  6106. 

After  defining  a  nuncupative  will,  the  stat- 
utes of  Washington  provide  as  follows : 

"No  proof  shall  be  received  of  any  nun- 
cupative will,  unless  it  be  offered  within  six 
months  after  speaking  the  testamentary 
words,  nor  imless  the  words,  or  the  sub- 
stance thereof,  be  first  committed  to  writing, 
and  a  citation  issued  to  the  widow  or  next 
of  kin  of  the  deceased,  that  they  may  con- 
test the  will  if  they  think  proper."  Id, 
14606. 

Proceedings  to  contest  a  will  after'  ad- 
mission to  probate,  or  to  secure  probate  af- 
ter a  certificate  o'f  rejection,  are  regulated 
by  the  following  sections  of  the  Code: 

"If  any  person  interested  in  any  will  shall 
appear  within  any  one  year  after  the  pro- 
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bate  or  rejection  thereof,  and,  by  petition  to 
the  superior  court  having  jurisdiction,  con- 
tests the  validity  of  said  will,  or  pray  to 
have  the  will  proven  which  has  been  reject- 
ed, he  shall  file  a  petition  containing  his 
objections  and  exceptions  to  said  will,  or  to 
the  rejection  thereof.  Issue  shall  be  made 
up,  tried,  and  determined  in  said  court  re- 
specting the  competency  of  the  deceased  to 
make  last  will  and  testament,  or  respecting 
the  execution  by  the  deceased  of  such  last 
will  and  testament  under  restraint  or  undue 
influence  or  fraudulent  representation,  or  for 
any  other  cause  affecting  the  validity  of 
such  will."  Id.  i  6110. 

"Upon  the  filing  of  the  petition  referred 
to  in  the  next  preceding  section,  a  citation 
shall  be  issued  to  the  executors  who  have 
taken  upon  them  the  execution  of  the  will, 
or  to  the  administrators  with  the  will  an- 
nexed, and  to  all,  legatees  named  in  the  will 
residing  in  the  state,  or  to  their  guardians 
if  any  of  them  are  minors,  or  their  personal 
representatives  if  any  of  them  are  dead,  re^ 
quiring  them  to  appear  before  the  court  on 
*a  day  therein  specified,  to  show  cause  why[114] 
the  petition  should  not  be  granted."  Id. 
§  6111. 

"If  no  person  shall  appear  within  the  time  • 
aforesaid,  the  probate  or  rejection  of  such 
will  shall  be  binding,  save  to  infants,  mar- 
ried women,  persons  absent  from  the  United 
States,  or  of  imsoimd  mind,  a  period  of  one 
year  after  their  respective  disabilities  are 
removed." /<f.  §  6112. 

"If,  upon  the  trial  of  said  issue,  it  shall 
be  decided  that  the  will  is,  for  any  reason, 
intalid,  or  that  it  is  not  sufficiently  proved 
to  have  been  the  last  will  of  the  testator, 
the  will  and  probate  thereof  shall  be  an- 
nulled and  revoked."  Id.  $  6114. 

These  statutory  provisions  have  been  de- 
cided by  the  supreme  court  of  Washington  to 
apply  .as  well  to  a  contest  of  a  nimcupative 
will  as  to  one  of  an  ordinary  will.  State  em 
rel.  Straiton  v.  Tallman,  25  Wash.  295,  65 
Fac  545,  29  Wash.  317,  69  Pac.  1101. 

We  are  of  opinion  that  the  sections  in 
question  authorize  a  proceeding  for  contest 
only  before  the  court  which  has  admitted 
the  will  to  probate  or  rejected  the  applica- 
tion made  for  probate,  and  that  the  author- 
ity thus  conferred  concerning  the  contest  is 
an  essential  part  of  the  probate  procedure 
created  by  the  laws  of  Washington,  and  does 
not,  therefore,  cause  a  contest,  when  filed, 
to  become  an  ordinary  suit  between  parties. 
This  is  plainly  indicated  by  the  fact  that 
the  proceeding  provided  by  the  statute  con- 
cerns not  only  revocation  of  the  probate  of 
a  will,  but  also  the  right  to  petition  for  the 
probate  of  a  will  where  an  application  to 
probate  it  had  been  previously  rejected.  The 
'  context  of  the  legislation  in  question  also 
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Mr.   Justice    Broxm^    with    whom    were 
4fr.  Ju^'ee  SmtImh^  Mr.  Justice  MoKen- 
Mm,  sad  Mr,  Justice  l>Ay',  dissenting: 

i'DderJrJng    all    the    questions    connected 

witJi  the  libel  of  Ward   &  Company  for  the 

poffipssioD  of  the   cargo,    and    that  of  And- 

reuen,  in  the  nature  of  a  cross  libel  against 

the  cir^  in  rem,  and  ag».in8t  Ward  &  Com- 

fuj  i»  personam,  for   freight,  is  the  prop- 

odtion  that  the  abandonment  of  the  vessel 

bj  the  master  and   crew^   operated  as  a  dis- 

nlutioQ  of  the    contracrt     of    affreightment, 

lod  tathorized    Ward     &     Company   to   re- 

daini  possession    of   the    csLTgo,  either  freed 

tlto^etbcr  from    any    claim    for   freight,  or 

Qpon  the  payment    of    a.     pro    rata   freight 

to  Boston. 

The  general    principles     applicable   to    a 
•wtract  of  affreightment    are  entirely  well 
9ettl«i;   bat   it    may    not     be    amiss  to   re- 
itate  such  of  them   as    bear    upon  the  effect 
qI  an  tbandonment   at    sea,    and  subsequent 
mnie  of  the   vessel.      Xbe    contract  is  an 
«tire  one,  and   cannot;   be    apportioned,  un- 
te§8  by  consent    of    tbe     parties.     The   Na- 
ttamei  Hooper^  3  Sumn.   542,  554,  Fed.  Cas. 
So.  10,032;    Hunter    v.     rrinsep,    10   East, 
rs,  3W;  Post  V.  Rohcr*S€>tt,  1  Johns.  24,  26. 
Prom  the   moment    tbe     cargo    is   delivered 
to  the  Tessel,  each  is  bound  to  the  other  for 
the  performance  of  the   contract.     The  ship- 
fa  cannot  recover    his    cargo   except  upon 
the  payment    of    full      freight.     Tindall    v. 
Tflytor,'4  El.  &   Bl.    219.      Neither  can  the 
Tw«ri  demand   any    portion    of  the  freight 
'\  m:ratil  the  cargo  is  delivered  at  the  port  ♦of 
drstixtation.     If    the    vessel    meet   with   dis- 
**ter  at  aea^  and  put   into  a  port  of  refuge, 
^  is  entitled    to    retain    the   cargo   for  a 
na^xiable  time  for    repairs,  or  to  tranship 
h  to  another  vessel,  in  order  that  her  freight 
wty  be   earned.      The    Sohlomaten,  L.   R.    1 
-Vim.    k    Ecel.    293;     1     Parsons,    Shipping, 
175.  231;  Cargo  v.  Gatam,  Brown.  &  L.  167, 
ITS.    If,  however,   the   master  of  the  vessel 
i»  Tilling  to  surrender   the  cargo  at  an  in- 
tmnediate   port,    and    the    shipper   is  Will- 
ie  to    receive     it,     he     may    do    so    upon 
MTiaent   of   a    pro    rata    freight.     In  other 
w»rda,   tbe   parties    may    substitute   a   new 
aostract     for     the     original     one.     Neither 
party,    however,    can     be    compelled  to   this 
coarse-     Post  v.  Robert son^  1  Johns.  34,  27. 
If  it   be   once    granted    that,   in   case   of 
Aipwreck  or  other  disaster,  the  contract  of 
affieigiitinent  is  not   dissolved,  and  the  au- 
thorities   on     this     question,    both    in    this 
coQotrj  and  in   Eh[igla.xid,   settle  this  beyond 
eoBtrorersy    {Cargo   v.   Oalam.  Brown,  &  L. 
1«7;  Skipton  v.   Thornton,  9  Ad.  &  El.  314, 
123),  it  is  difficult  to  eee  why,  on  principle, 
a  compulsorv    abandonment   at  sea  should 
work  a  different  r«mlt,  provided  the  vessel 
ht  uhiniately  r^camdi  mnd  taken  into  port. 
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The  abandonment  is  but  a  feature  of  the 
disaster,  and  is  no  abandonment  at  all  of 
the  ship  and  cargo  in  the  sense  in  w^ich 
that  word  is  used  in  the  law  of  marine  in- 
surance, where  a  vessel,  after  such  disaster, 
is  abandoned  to  the  underwriters.  Thome- 
ly  V.  Hehaon,  2  Bam.  &  Aid.  513,  519.  In 
such  case  the  abandonment  is  a  voluntary 
and  complete  surrender  of  the  ship  and 
cargo,  and  of  all  right,  title,  and  interest 
thereto,  and  the  underwriter  becomes  the 
owner,  with  all  the  rights  and  liabilities 
incident  to  such  ownership.  It  is  true  it 
has  been  held  that  the  underwriter  may  de- 
cline to  accept  such  abandonment,  and  may 
repair  the  vessel  and  return  it  to  the  owner, 
but  that  does  not  change  the  character  of 
the  abandonment. 

The  same  may  be  said  of  the  throwing 
overboard  of  portions  of  a  cargo  of  perish- 
able articles,  on  accoimt  of  rottenness,  pu- 
trescence, or  threatened  danger  to  the  rest 
of  the  cargo.  But  the  case  under  consid- 
eration is  more  nearly  analogous  to  the 
jettison ,  of  valuable  cargo  for  the  purpose 
of  relieving  the  ship  or  preventing  her 
from  drifting  ashore.  This  has  never  been 
'supposed  to  work  any  change  in  the  owner- [134 
ship  or  an  abandonment  of  the  property, 
although  it  may  subject  it  to  the  claim  of 
salvors,  who  may  subsequently .  rescue  it. 
The  Kathleen,  L.  R.  4  Adm.  &  Eccl.  269, 
278.  The  abandonment  of  the  ship  and 
cargo  in  this  case  did  not  operate  as  a 
transfer  of  the  property  to  anyone  who 
should  rescue  it,  but  was  an  involuntary 
abandonment  of  the  voyage,  a  relinquish- 
ment of  any  present  intention  to  continue 
it,  and  a  flight  from  the  vessel  to  save  the 
lives  of  the  crew,  and  for  the  purpose  of 
obtaining  a  supply  of  fresh  water.  If  the 
abandonment  have  the  effect  claimed  for 
it,  of  dissolving  the  contract  of  affreight- 
ment, logically  it  would  have  that  effect 
from  the  moment  the  master  and  crew  were 
transferred  to  the  schooner  which  took  them 
off;  but  it  will  not  be  doubted  that  if,  with- 
in an  hour,  a  steam  tug  had  hove  in  sight 
and  offered  to  take  the  abandoned  vessel 
in  tow,  the  rights  of  the  master  and  owner 
would  have  remained  unimpaired,  except 
for  the  claim  for  salvage.  In  our  view 
it  would  make  no  difference  whether  the 
master  had  hired  a  steam  tug  to  tow  her  to 
a  place  of  safety,  or  whether,  after  the 
master  and  crew  had  left  her,  a  vessel  had 
come  along,  picked  her  up,  and  towed  or 
navigated  her  to  a  harbor  of  refuge. 
Granting  that  the  master  and  crew  left 
her  with  no  intention  of  returning,  such 
intention  was  caused  by  the  belief  on  hit 
part  that  she  was  a  total  loss.  But  if 
the  circumstances  were  so  changed  that 
she  did  not  become  such,  we  see  no  reason 
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why  he  was  not  entitled  to  change  his  mind 
in  that  particular,  provided  that  he  acted 
with  sufficient  promptness,  and  intervening 
rights  had  not  accrued. 

Th^  facts  of  this  case  show  that,  as  soon 
as  the  master  learned  of  the  rescue  of  the 
vessel,  he  went  tQ  Boston,  arriving  Septem- 
ber 21,  two  days  after  the  bark,  went 
aboard  the  vessel,  announced  his  intention 
of  completing  the  voyage,  and,  the  day 
after  the  libel  for  salvage  was  filed,  in- 
terposed a  claim  for  ship  and  cargo,  in 
which  he  all^^ed  that  he  was  entitled  to 
the  possession  of  the  cargo  of  hard  pine 
lumber  then  on  board  of  her,  having  given 
bills  of  lading  for  it,  and  being  obliged  by 
the  terms  of  such  bills  of  lading  to  de- 
[135]Iiver  said  cargo  at  Montevideo,  "in  i.  .  prov- 
ince of  Uruguay.  There  was  manifestly  no 
lack  of  diligence  here,  although  the  agents 
of  Ward  &  Company  filed  a  daina  to  the 
cargo  later  on  the  same  day,  and  on  Oc- 
tober 18  filed  a  libel  for  possession,  and 
moved  for  a  sale  of  the  cargo.  The  ques- 
tion was  thus  squarely  presented  as  to 
which  of  these  parties  was  entitled  to 
the  cargo,  which  was  manifestly  dependent 
upon  the  other  question,  whether  the  con- 
tract of  affreightment  was  still  in  existence. 
That  there  was  no  definite  intention  of 
abandoning  the  lien  of  the  ship  upon  the 
cargo  is  shown  by  the  fact  that,  as  soon 
as  the  master  was  informed  thd,t  the  ves- 
sel had  been  rescued,  he  took  immediate 
steps   to  recover  possession   of   the   cargo. 

The  American  cases  upon  the  effect  of 
abandonment  of  a  vessel  at  sea  upon  the 
contract  of  affreightment  are  not  of  any 
great  value,  as  the  subject  is  not  fully  dis- 
cussed in  any  of  them,  and  the  question  was 
not  presented  in  the  aspect  in  which  it  is 
before  us  in  this  case.  In  Lewis  v.  The 
Elizabeth  d  Jane,  1  Ware,  41,  Fed.  Cas. 
No.  8,321,  the  petition  was  for  wages, 
which  were  denied  upon  the  ground  that 
the  vessel  had  been  abandoned  and  no 
freight  had  been  earned.  The  case  of  The 
Nathaniel  Hooper,  3  Sumn.  542,  Fed.  Cas. 
No.  10,032,  is  still  more  indefinite  in  its 
treatment  of  the  subject  herein  involved. 
So,  in  the  case  of  Dunne tt  v.  Tomhagen,  3 
Johns.  154,  wages  were  denied  to  the  sea- 
men because  no  freight  was  earned  on  the 
homeward  voyage,  no  part  of  the  cargo  be- 
ing delivered  by  the  ship. 

In  Post  V.  Robertson,  1  Johns.  24,  the 
vessel  was  abandoned  after  performincj 
three  fourths  of  her  homeward  voyage,  wa« 
rescued  by  salvors,  and  brought  into  port, 
where  the  cargo  was  sold,  and  the  proceeds 
paid  to  the  salvors  and  owners.  It  was 
held  that  this  was  not  such  a  delivery  of 
the  cargo  as  would  entitle  the  shipowners 
to  maintain  an  action  on  the  charter  party 
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for  full  freight.  The  case  turned  largely 
upon  the  form  of  action, — covenant, — and 
the  court  was  inclined  to  the  opinion  that 
an  action  might  have  lain  for  a  quantum 
meruit. 

In  none  of  these  cases  was  the  question 
discussed  as  to  the  power  of  the  master  to 
reclaim  possession  of  the  cargo  at  the  •port  [13 
of  refuge  in  order  to  earn  his  freight,  it 
being  seemingly  assumed  that  the  wreck  and 
abandonment  of  the  vessel  hac  dissolved  all 
contracts,  and  especially  that  of  the  sea- 
men, who  attempted  to  enforce  their  lien 
upon  the  cargo  before  freight  had  been 
earned  by  its  delivery  at  the  port  of  des- 
tination. 

It    may    be    frankly    admitted    that   the 
English  cases  lay  down  the  rule  that  th« 
abandonment  of  the  vessel  puts  an  end  to 
the  contract  of  affreightment,  or,  at  least, 
it  gives  the  owner  of  the  cargo  an  option 
to  do  so.     The  case  of  The  Kathleen,  L.  R. 
4  Adm.  &  Eccl.  269,  is  the  earliest  upon  the 
subject,  and  asserts  a  principle  which  has 
been    followed    in    the    subsequent    English 
cases.    The   Kathleen   had   left   Charleston 
with  a  cargo  of  cotton  bound  for  Bremen, 
and  when  in  the  English  channel  suffered  m 
collision    with    another    vessel,    for   which 
the    Kathleen    was    in    nowise    to    blames 
On  the  following  day  she  was  abandoned 
by  her  crew,  and  rescued  by  salvors,  tak- 
en to   Dover,   and   sued   for   salvage.     The 
owners  of  the  Kathleen  applied  for   leav^ 
to   bond    the    cargo    in    the    «alvaire    «uits 
in  order  that  they  might  carry  the  same 
to  its  destination.     The  court  ordered   the 
cargo  sold,  on  the  ground  that  it  was  de- 
teriorating  fast   through   the   damage    suh- 
tained  by  salt  water,     A  suit   for   freiijht 
was  subsequently  instituted  bv  the  ownt^r-* 
of  the  vessel.     Sir  Robert   Phillimore   hoKi 
that  the  original  contract  between  the  own- 
ers of  the  ship  and  cargo  was  at  an  end,  and 
that  no   freight  was  due;   and,   in   answor 
to  the  claim  of  pro  rata  freight,  obs^erved 
that  the  title  to  such  pro  rata  freight  must 
arise  out  of  a  new  contract  with  the  ship- 
owner,   to   which  both   parties   assent,    and 
as  neither  party  assented,  pro  rata  freiirht 
was  not  due.     In  view  of  the  fact  that  at. 
least  seven  eighths  of  the  voyage  had  lHH*n 
performed,    that    the    collision    which     put 
an  end  to  the  voyage  was  not  in  anywi!ie 
the   fault   of   the    Kathleen,   that   she    wa» 
taken  into  a  port  in  the  immediate  neigh- 
Imrhood,  and  that  the  vessel  stood  ready  to 
t;ike    the    cargo    on    to    Bremen    and    eftrn 
lier    freight, — we    are    not    favorably     im- 
pressed with  the  natural  justice  of  a   deci- 
sion which  denied  even  pro  rata  freight   to 
the  master. 

The  case  of  The  Cito,  L.  R.  7  Prob.   Oiv. 
5,   was  much    like    that   of  the  *KathIeon, 
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which  was  followed  by  the  conrt  of  appeals 
in  an  opinion  by  Lord  Justice  Brett,  sub- 
sequently Lord  Esher.  The  Cito,  on  a  voy* 
age  from  Wilmington  to  Rotterdam,  with 
a  cargo  of  resin  in  barrels,  was,  owing  to 
the  peril  of  the  sea,  abandoned  by  her 
erew  off  the  American  coast.  She  w»b 
Rubaequently  picked  np  and  navigated  to 
Plymouth,  and  there  arrested  for  salvage. 
The  court  declined  to  hold  that  a  mere 
abandonment  at  sea  put  an  end  to  a  con- 
tract of  affreightment,  since  the  abandon- 
ment might  be  wrongful,  and  in  such  a 
case  the  owner  of  the  cargo  might  sue  the 
ship  upon  its  contract;  but  it  held  that 
the  abandonment  was  so  far  binding  upon 
the  shipowner  as  to  allow  the  cargo  owner 
to  treat  such  contract  as  abandoned.  The 
court  also  held  that  the  court  below  was 
right  in  ordering  the  cargo  to  be  delivered 
to  the  owners  upon  their  giving  bail  for 
salvage.  Some  stress  was  laid  upon  the  fact 
that  before  the  shipovniers  sought  the  pos- 
session of  the  cargo,  the  cargo  owners  had 
intervened  and  applied  for  it. 

In  the  case  of  The  Ltptir,  5*  Asp.  Mar.  L. 
Cas.  411,  the  salving  vessel  took  off  the 
crew  of  the  vessel  in  distress,  refused  to 
allow  her  own  crew  to  return,  and  the 
two  vessels  were  navigated  into  a  port  of 
refuge.  It  was  held  that  there  was  no 
abendonment,  that  the  case  of  the  Cito 
did  not  apply,  and  the  court  decreed  for 
a  pro  rata  freight. 

In  The  Argonaut,  unreported,  but  pub- 
lished in  the  Shipping  Gazette  of  De- 
cember 5,  1884,  a  vessel  on  a  voyage  from 
Halifax  to  Liverpool  was  abandoned  by  her 
crew,  and  picked  up  by  salvors  off  the 
English  coast.  On  being  taken  to  Ply- 
mouth, the  owners  demanded  the  cargo, 
but  the  court  ordered  it  carried  to  Liver- 
pool, where  it  obtained  a  higher  price  than 
the  owner  could  have  gotten  for  it  at  Ply- 
mouth. It  seems  to  have  been  carried  in 
the  ship  by  her  own  crew  from  Plymouth  to 
Liverpool.  The  admiralty  court  allowed  a 
quantum  meruit  freight,  but  its  decree  was 
reversed  by  the  court  of  appeals,  which  held 
that  the  ship  was  entitled  to  nothing. 

The  prior  cases  were,  however,  pushed  to 
*^f»ir  loinctil  conclusion  in  that  of  The  Arno, 
[188] decided  by  the  court  of  appeals,  *8  Asp.  Mar. 
:..  i.:ib.  5.  The  vessel,  while  on  a  voyage 
from  New  York  to  Liverpool,  was  owing  to 
stress  of  weather,  abandoned  at  sea  on 
March  31,  and  three  days  thereafter  was 
picked  up  by  a  salvage  crew,  and  taken  to 
Liverpool,  her  port  of  destination.  The  ad- 
miralty court  held  that,  although  the  cargo 
was  delivered  by  the  vessel  on  which  it  had 
been  originally  shipped,  at  the  port  of  desti- 
nation, the  act  of  abandoning  her  so  clear- 
ly indicated  the  intention  of  the  master  not 
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to  carry  out  the  contract  as  to  entitle  the 
owners  of  the  cargo  to  treat  that  act  as  put- 
ting an  end  to  it.  It  was  held  that  no 
freight  was  recoverable.  It  appeared  that 
on  April  11,  as  soon  as  the  owner  of  the 
Amo  heard  of  the  abandonment,  he  made 
an  arrangement  with  the  salvors,  sent  a  tug 
to  meet  the  vessel,  which  returned  with  her 
to  Liverpool  on  April  25.  It  was  intimated 
that  if,  before  notice  to  the  shipowner  of. 
the  election  of  the  cargo  owner  to  treat  the 
contract  as  at  an  end,  he  had  been  able  to. 
resume  possession  of  the  ship  and  cargo,  he 
might  perhaps  have  been  able  to  annul  the 
abandonment;  but  not  having  done  so,  the 
cargo  owner  had  a  right  to  treat  the  aban- 
donment as  a  dissolution  of  the  contract. 
The  judgment  was  affirmed  by  the  court  of 
appeals.  It  is  true  that,  in  this  case,  the 
cargo  was  not  delivered  at  the  port  of  des- 
tination by  the  crew  of  the  ship,  but  by 
the  salvor's  crew.  It  was,  however  delivered 
by  the  ship  herself,  and  we  see  no  reason 
why  the  salvor's  crew  might  not  have  been 
treated  as  the  agent  of  the  ship  in  that  par- 
ticular; but  the  court  held  to  the  hard  and 
fast  rule  of  the  Cito,  that  the  abandonment 
of  a  ship  ipso  facto  put  an  end  to  the  con- 
tract of  affreightment,  notwithstanding  the 
fact  that  the  cargo  was  delivered  by  the 
same  ship  and  at  the  port  of  destination. 
Under  such  circumstances  the  denial  of  all 
freight  seems  to  have  worked  a  great  hard- 
ship. 

Although  the  House  of  Lords  has  not  yot 
spoken  upon  the  subject,  these  cases  must 
be  regarded  as  settling  the  English  rule 
that  a  compulsory  abandonment  of  a  vessel 
at  sea  puts  an  end  to  the  contract  of  af- 
freightment, and  disentitles  her  owners  to 
recover  any  portion  of  her  freight,  notwith- 
standing that  she  'and  her  cargo  may  be[139] 
picked  up  by  salvors,  and  taken  into  an  in- 
termediate port,  or  even  to  the  port  of  dis- 
charge. 

That  the  soundness  of  this  doctrine  has 
not  been  accepted  without  challenge  is  evi- 
dent, not  only  from  certain  expressions  by 
some  of  the  English  writers,  but  notably 
by  Dr.  Wendt,  in  his  work  on  Maritime 
Legislation,  wherein  he  speaks  of  the  Cito 
as  having  caused  much  surprise  among 
those  interested  in  maritime  commerce,  and 
comments  upon  it  as  follows  (3d  edition, 
page  629)  : 

"So  long  as  this  Cito  decision  stands  it 
gives  the  cargo  owner  the  full  option  to 
take  advantage  of  the  common  misfortune 
for  the  purpose  of  evading  the  contract 
entered  into  by  him.  This,  I  confidently  as- 
sert, is  opposed  to  every  principle  of  law 
and  justice.    A  contract,  by  the  law  of  every 
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civilized  country,  holds  good  until  both 
parties  to  it,  of  their  own  free  will,  agree 
that  it  shall  not  be  carried  out.  Now,  how 
can  the  abandonment  of  a  ship  in  such  a 
case  as  the  Cito  be  taken  to  be  an  expression 
of  an  agreement  on  the  part  of  the  owners 
of  the  vessel  to  cancel  the  contract?  The 
action  of  the  crew  in  leaving  a  vessel  to 
save  their  lives  is  not  an  act  of  will  at  all ; 
they  have  to  desert  their  vessel  under  the 
pressure  oi  a  vis  major.  How  can  this  bo 
taken  to  show  an  agreement  on  the  part  of 
the  shipowner  to  abandon  his  part  of  the 
contract?  He  has  no  power  to  exercise  any 
option  at  all.  If  when  the  vessel  is  re- 
covered and  the  owner  again  requires  [ac- 
quires?] the  power  to  exercise  his  will  in 
the  matter,  he  then  elects  not  to  carry  out 
his  contract,  and  the  cargo  owner  agrees, 
well  and  good;  the  contract  is  put  an  end 
to  by  mutual  consent.  To  assume,  however, 
such  consent  on  the  part  of  one  of  the  con- 
tracting parties  from  an  action  forced  on 
his  servants  by  a  power  which  cannot  be 
resisted,  seems  to  me  to  be  a  doctrine  utter- 
ly opposed  to  common  sense." 

The  ruling  of  the  English  courts  that  even 
a  delivery  of  the  cargo  at  the  port  of  desti- 
nation does  not  entitle  the  shipowners  to 
any  freight  whatever  seems  a  somewhat 
startling  innovation  upon  the  ancient  rule 
[140] of  the  admiralty,  that  a  loss  occasioned  'by 
u  peril  of  the  sea  shall  be  borne  as  a  com- 
mon burden,  and  shared  proportionately  by 
the  ship,  cargo,  and  freight,  as  well  as  a 
departure  from  the  general  rule  that  neither 
party  can  put  an  end  to  a  contract  with- 
out the  assent  of  the  other. 

We  consider  the  sounder  doctrine  to  be 
that  the  compulsory  abandonment  of  a  ship 
at  sea  should  be  treated  merely  as  a  relin- 
quishment of  the  voyage  and  of  any  present 
intention  to  continue  it;  but  that,  if  the 
vessel  be  subsequently  rescued  and  taken  in- 
to an  intermediate  port,  the  master  retains 
the  same  right  given  to  him  by  an'  ordinary 
disaster  at  sea,  unattended  by  an  abandon- 
ment, to  resume  possession  of  the  ship  and 
cargo,  subject,  of  course,  to  the  claim  of 
salvors,  and  carry  the  latter  forward  to  its 
destination,  provided  he  act  with  prompt- 
ness and  before  any  intervening  rights  had 
accrued. 

The  opinion  of  the  court  assumes  that  the 
abandonment  of  the  vessel  was  a  repudia- 
tion and  a  rescission  of  the  contract  of  af- 
freightnient,  when  in  fact  it  was  involuntary, 
designed  only  to  save  the  lives  of  the  crew, 
and  had  as  little  effect  upon  the  contract 
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as  if  the  vessel  had  met  with   a  disaster 
not    involving    an    abandonment,    and    put 
into  a  port  of  safety  for  repairs.     It  appar- 
ently ignores  the  principle  that,  to  consti- 
tute a  rescission,  there  must  be  the  same  in- 
tent to  rescind  as  there  was  originally  to 
contract,   and   that   the    intent    to    rescind 
should   not   be   inferred   without   some    act 
which  points  unmistakably  to  that  conclu- 
sion.   There  is  no  more  reason  for  holding 
that  the  abandonment  of  the  ship  was  a  re- 
scission of  the  contract  of  affreightment  than 
that  such  abandonment  was  a  renunciation 
of  all  the  owner's  title  to  the  ship  in  case 
she    were    subsequently    rescued.     Whether, 
if  Ward  &,  Company  had  insisted  upon   the 
ship  carrying  out  her  contract,  they  might, 
in   case   of   refusal,   have   had   a   cause    of 
action,   it   is   unnecessary  to  consider.     In 
view  of  the  severity  of  the  storm,  and  of  tlie 
danger  of  remaining  on  board,  the  effect  of 
her  abandonment  on  the  contract  probably 
never    entered    the    mind    of    the    master. 
Such  abandonpient  was  not  a  failure  to  per- 
form the  contract  in  any  particular,  since  it 
was  the  result  of  an  overwhelming  necessi- 
ty; and,  if  the  vessel  were*rescued  the  iimi6-[ 
ter  might  repair  and  continue  the   voyago, 
or  tranship  the  cargo  to  ilnother  vessel  after 
the  extent  of  the  damage  had  bee  a    ascer- 
tained.     He    might    indeed    have    supposed 
that  the  ship   was   irretrievably   lost;    but 
both   parties  took  the  chance  of  its   being 
rescued  and  taken  to  a  port  of  safety,  when 
the  question  would  then  arise  whether  pru- 
dence required  her  to  be  repaired,    or    the 
cargo  transhipped. 

In  such  case  the  same  question  arises  as 
if  the  ship  hadT  met  with  a  disaster,  and 
been  navigated  into  a  port  by  her  own  crew. 
We  think  it  makes  no  difference  in  princi- 
ple whether  a  tug  is  hired  by  the  niast«*r 
to  take  his  ship  into  port,  or  a  tu^  in  the 
employment  of  another  person  comes  alon^; 
and  picks  her  up.  If  the  cargo  owner  had 
himself  rescued  the  vessel,  he  might  doubt' 
less  have  declared  the  contract  rescinded ; 
but  it  is  quite  otherwise  if  the  vessel  b« 
rescued  by  her  own  master  and  crew,  or  b< 
taken  in  tow  by  a  third  party. 

Applying  the  doctrine  of  the  opinion,  l\ 
would  follow  (and  such  are  the  En^Hsl 
cases  of  The  Kathleen  and  The  Amo)  thai 
if  the  vessel  be  abandoned  near  her  port  ol 
destination,  and  towed  into  such  port  by  « 
salving  tug,  nhe  loses  her  whole  freij^ht,  an< 
cannot  even  recover  on  a  quantum  mrrmH 
though  the  whole  voyage  be  performed. 

This  conclusion  seems  so  irreooncilabi 
with  natural  justice  that  we  are  constrained 
to  dissent. 
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tayjUmDA  McGUIRE   and  Matilda   Caro 

17. 

WILLIAM  A.  BLOUNT,  William  Fisher, 
Hn.  William  Fisher,  The  Pensaeola  City 
Conpany,  Thomas  C.  Watson,  John  Wil- 
limis,  James  M.  Bullard. 

(See  Sw  C.  Reporter's  ed.  142-148.) 

L  C««rt»-dlBQ«Aliflcatloii  of  Jvdire  for 

iBtereatv— The  disqaallflcation  of  the  trial 
jDdgv  for  interest  Is  not  established,  nor  is 
It  affered  to  be  esteblished  In  any  legitimate 
stj,  by  an  ouTerifled  petition  steting  that 
the  vtfe  of  the  Judge  has  acquired  an  in- 
ttntt  Id  the  property  which  is  the  subject- < 
■■tt«r  of  the  litigation,  accompanied  by  a 
natcfDcat  of  a  desire  to  offer  testimony  in 
Hpport  tliereof.  without  furnishing  the 
taaet  of  the  witnesses,  or  filing  any  aflida- 
Ttti,  or  definitely  steting  what  the  witnesses 
vBuId  tsy  if  permitted  to  testify. 

1  Cfcetaiemt— ^raAcleneT    of    plalntllTa 

titles— The  plaintiff  in  ejectment  must  re- 
c*rcr  epon  the  strength  of  his  own  title. 

1  KJectsieBt— defense    of    ovtstandlnv 

titlc«~A  defendant  in  ejectment  who  is  not  a 
■ere  trespasser  or  interloper  may  show  an 
eitiriTMUng  and  sabslstlng  title  in  a  stranger, 
tt  defeat  the  plalntifTs  right  of  recovery. 

4  ErMeacc  admtaatbtltty  of  public 
records  «•  mAcient   docmnents.— Docu- 

Bcats  which  sliow  the  probate  of  a  will  In 
pfDceedlngi  had  during  the  Spanish  control 
tf  Ftortda,  and  a  Judicial  sale  of  the  testator's 
hadi,  and  bear  upon  their  face  every  evidence 
tf  ace  and  authenticity,  and  come  from  the 
•ddaJ  custedy  of  the  surveyor  general  of 
tbe  raited  Stetes,  are  admissible  in  evidence 
ts  asdent  documente, — especially  where  the 
proceedings  have  been  given  express  or  tec- 
It  rcrognltlon  in  subsequent  oiflclal  Investl- 
ptlooe  and  conveyances. 

L  Jodletml  oAle— ▼alldltr  «•  avainat 
teehaleaa  objections.— Technical  objec- 
tiou  to  the  regularity  of  a  Judicial  sale  had 
<<rlB2  the  Spanish  control  of  Florida  will  not 
le  peraltted  to  defeat  the  operation  of  the 
ale  and  the  conveyance  thereunder  to  pass 
t&le.— especially  wliere  a  sale  of  the  lands  has 
keca  BuuSe  under  the  title  underteken  to  be 
peawd  by  the  proceedings,  and  this  sale  has 
sobaeqoentty  been  held  sufliclent  to  convey 
tkt  title  by  the  commissioners  appointed  un- 
4er  the  act  of  Congress  of  May  8,  1822   (8 

Non.— Ja  to  *Dhoi  title  or  interest  wiU 
wppMl  «s  uetion  of  ejectment — see  note  to 
Has«»«k  V.  McAToy.  18  L.R.A.  781. 

Os  4€fe%»e9  in  actions  of  ejectment — see  note 
b  ^ecBc  V.  Conse,  13  L.R.A.  206. 

^  to  proof  of  ancient  documents — see  note 
b  CoQlson  V.  Walton,  9  L.  ed.  U.  8.  51. 

ii  ta  when  judicial  sale  will  be  set  aside — 
■e  sate  to  Schroeder  v.  Young,  40  L.  ed.  .U. 
I  TtL 

Os  kow  far  a  purchaser  at  an  execution  or 
sale  is  protected  as  a  bona  fCde  pur- 
note    to    Riley    V.    Martlnelll,    21 
Ll^  S3. 

Aa  to  when   a   verdict   may   he  directed   hy 
fte  rosrt — see  note  to  Grand    Chute  t.  Wlne- 
(tt.  21  U  ed.  U.  S.   174. 
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Stet.  at  L.  700,  chap.  129),  for  ascertafnlng 
titles  to  lands  within  the  territory  of  Flori- 
da. 

O.  Trial— directed  Tcrdict.— A  verdict  may 
be  directed  In  favor  of  one  of  the  parties  when 
the  testimony  and  all  the  Inferences  which 
the  Jury  can  Justifiably  draw  therefrom  are 
Insufficient  to  support  a  different  verdict 

[No.  6.] 

Submitted  January  IS,  li)05.  Ordered  for 
oral  argument  January  30,  J 905,'  Argued 
October  12,  IS,  1905.  Decided  October  SO, 
1905. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  judgment  which 
afilrmed  a  judgment  of  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Florida  in  favor  of  defendante  in  an  ac- 
tion  of  ejectment.     Affirmed. 

See  same  case  below,  56  C.  C.  A.  682,  12i 
Fed.  1020. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hilary  A.  Herbert  and  Bern- 
jamin  Mioon  for  petitioners  on  original 
submission.  Messrs.  E.  T.  Davis  and  Sam- 
uel S.  Belden  were  on  the  brief: 

The  trial  judge  was  disqualified  for  in- 
terest. 

State  eas  rel.  Perez  v.  Wall,  41  Fla.  463,  49 
L.R.A.  548,  79  Am.  St.  Rep.  195,  26  So. 
1020;  Place  v.  Butternuts  Woolen  d  Cotton 
Mfg.  Co.  28  Barb.  507. 

A  mere  intruder  cannot  enter  upon  a  per- 
son actually  seised,  and  eject  him,  and  then 
question  his  title,  or  set  up  an  outstanding 
title  in  another.  The  maxim  that  the  plain- 
tiff must  recover  on  the  strength  of  his  own 
title,  and  not  on  the  weakness  of  the  de- 
fendant's, is  applicable  to  all  actions  for  the 
recovery  of  real  property.  But,  if  the  plain- 
tiff had  actual  prior  possession  of  the  land, 
this  is  strong  enough  to  enable  him  to  re- 
cover it  from  a  mere  trespasser  who  entered 
without  any  title. 

Christy  v.  Scott,  14  How.  292,  M  L.  ed. 
426;  Bradshaw  v.  Ashley,  180  U.  S.  59,  45 
L.  ed.  423,  21  Sup.  Gt  Rep.  297;  Seymour  v. 
Creawell,  18  Fla.  40. 

A  plaintiff  in  ejectment  can  recover 
against  one  not  showing  a  better  right,  or 
an  intruder. 

Ashmead  v.  Wilson,  22  Fla.  258. 

Where  both  parties  claim  title  to  land 
from  a  common  source,  the  defendant  is 
estopped  from  setting  up  an  outstanding 
title  with  which  he  is  disconnected. 

Doyle  V.  Wade,  23  Fla.  98,  11  Am.  St. 
Rep.  334,  1  So.  516. 

As  to  an  intruder  or  trespasser,  or  one 
wlio  does  not  show  a  better  ri/?ht,  posses- 
sion of  lands«  like  the   possession  of  per- 
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8ona1   property,   is   prima    facie  evidence  of 
title,  and  will  support  ejectment. 

Dothard  v.  Dcnson,  72  Ala.  544. 

None  of  the  documents  asked  to  be  con- 
'sidered  as  a  will,  nor  the  proceedings  there- 
under, whether  in  Spanish  or  translations 
into  English,  are  properly  authenticated. 

Church  V.  Hubhart,  2  Cranch,  238,  2  L. 
ed.  265. 

To  introduce  into  a  cause  a  copy  of  any 
paper,  the  truth  of  that  copy  must  be  es- 
tablislied,  and  sufficient  reasons  for  the  non- 
production  of  the  original  must  be  shown. 

Smith  V.  Carrington,  4  Cranch,  70,  2  L. 
ed.  553. 

To  all  intents  and  purposes  these  are 
private  documents,  coming  from  private 
hands. 

Peralia  v.  United  States,  3  Wall.  440,  18 
L.  ed.  223;  United  States  v.  Yallejo,  22 
How.  422,  16  L.  ed.  360. 

That  the  defendants  in  error  offer  what 
they  wish  to  have  considered  as  the  original 
will  of  Gabriel  de  Rivas,  without  evidence 
of  its  ever  having  been  filed  or  recorded,  or 
any  action  taken  upon  it,  certainly,  to  say 
the  least,  casts  well-grounded  suspicions 
upon  the  validity  of  the  other  papers  pur- 
porting to  be  copies  and  translations. 

United  States  v.  Teschmaker,  22  How. 
892-406,  16  L.  ed.  353-357. 

All  these  papers  were  admitted  as  evi- 
dence without  first  requiring  any  evidence 
of  their  antiquity*  or  of  their  genuineness*. 
There  is  no  evidence  offered  of  the  execu- 
tion of  the  will.  In  fact  it  does  not  pur- 
port to  be  signed  by  Gabriel  de  Rivas.  It  is 
not  a  valid  will  on  its  face. 

Meegan  v.  BoyUj  19  How.  149,  15  L.  ed. 
683. 

There  is  no  evidence  offered  to  show 
where  or  when  these  documents  were  found, 
or  of  ]>ossession  under  any  of  them  by  al- 
leged grantees.  There  is  no  evidence  of- 
fered to  free  the  papers  from  the  just 
ground  of  suspicion  under  which  they  fall; 
yet,  under  the  decisions  of  this  court,  there 
should  be  proof  preliminary  to  their  ad- 
mission into  evidence. 

Applegate  v.  Lexington  d  C.  County  Min. 
Co.  117  U.  S.  255,  29  L.  ed.  892,  6  Sup.  Ct. 
Rep.  742;  Barr  v.  Oratz,  4  Wheat.  213,  4  L. 
ed.  553;  Winn  v.  Patterson,  9  Pet.  663,  9 
L.  ed.  266;  Stoddard  v.  Chambers,  2  How. 
284,  17  L.  ed.  269. 

This  court  hae  always  protected  the  right 
of  trial  by  jury  with  jealous  care. 

Bank  of  Washington  v.  Triplet  t,  1  Pet. 
81,  7  L.  ed.  40;  Barney  v.  Schmeider,  9 
Wall.  264,  19  L.  ed.  650;  Mutual  L,  Ins,  Co. 
V.  Snyder,  93  U.  S.  396,  23  L.  ed.  889 ;  Crane 
V.  Morris,  6  Pet.  610,  8  L.  ed.  518;  Phamiw 
Mut,  L.  Ins.  Co.  V.  Doffter,  106  U.  S.  30-38, 
27  L.  ed.  65-69,  1  Sup.  Ct.  Rep.  18;  United 
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States  V.  Union  P.  B.  Co.  98  U.  8.  582,  25 
L.  ed.  143. 

Even  if  Fisher's  possession  as  receiver 
could  be  adverse  to  plaintiffs  in  error, 
whether  he  took  possession  under  the  order 
of  Judge  McLellan  would  be  a  collateral  fact 
in  pais, — an  extrinsic  circumstance;  and 
the  inference  to  be  drawn  therefrom  should 
have  been  left  to  the  jury. 

Etting  v.  Bank  of  United  States,  11 
Wheat.  60,  6  L.  ed.  419. 

Whether  possession  is,  or  is  not,  adverse 
in  any  particular  case,  is  a  question  of  fact 
for  the  jury. 

Hogan  v.  Kurtz,  94  U.  S.  773,  24  L.  ed. 
317;  Jackson  ex  dem.  Bradstreet  v.  Buni- 
ington,  6  Pet.  402,  8  L.  ed.   170. 

Whether  possession  is  continuing  is  also 
a  question  to  be  decided  by  the  jury  under 
proper  instructions  from  the  court. 

Cook  V.  Burnley  {Cook  v.  Porter)  11 
Wall.  659,  20  L.  ed.  29. 

It  should  have  been  left  to  the  jury  to 
determine  whether  these  documents  were 
fraudulent,  under  proper  instruction  from 
the  court  as  to  what  was  the  law.  Also,  no 
presumptions  the  jury  might  make  from  the 
other  evidence  in  connection  with  the  an- 
tiquity of  the  papers  before  them  should 
have  been  excluded. 

Warner  v.  Norton,  20  How.  460,  15  L. 
ed-  953;  Oregg  v.  Sayre,  8  Pet.  252,  8  L. 
ed.  935;  Adams  v.  Roberts,  2  How.  490,  11 
L.  ed.  363.  ^ 

Whether  the  place  of  location  agrees  with 
the  description  in  the  grant  is  a  question  for 
the  jury. 

Pinkerton  v.  Ledouw,  129  U.  S.  346,  32 
L.  ed.  706,  9  Sup.  Ct.  Rep.  399. 

Where  the  boundaries  of  land  described 
in  any  deed  really  are,  is  always  a  question 
of  fact. 

Andreu  ▼.  WatJcins,  26  Fla.  401,  7  So. 
876. 

Where  defendants  do  not  set  up  title  in 
themselves,  but  seek  to  maintain  their  pos- 
session as  mere  intruders  by  setting  up  title 
in  a  third  person,  it  is  necessary  to  estab- 
lish the  existence  of  such  an  outstanding 
title  beyond  controversy. 

Greenleaf  v.  Birth,  6  Pet.  312,  8  L.  ed. 
410. 

Among  the  papers  relied  on  to  show  a 
judicial  sale  of  this  tract,  there  is  no  plat 
of  the  land,  and  nothing  giving  a  descrip- 
tion of  it  by  metes  and  bounds. 

United  States  v.  Castro,  24  How.  351,  16 
L.  ed.  661. 

A  document,  to  be  admissible  as  an 
ancient  document,  should  not  raise  on  its 
face  any  suspicions  of  its  genuineness, 
should  appear  upon  its  face  to  be  more  tlmn 
thirty  years  old,  and  should  have  come  from 
the  proper,  that  is^  the  natural,  custody. 
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Applcgate  T.  Jjexington  d  C,  County  Min, 
Co.  1 17  U.  S.  255,  29  L.  ed.  892,  6  Sup.  Ct. 
Rep.  742. 

There  is  nothing  to  prohibit  an  action  of 
ejectment  being  founded  upon  a  title  by 
prescription. 

Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  638, 
48  L.  ed.  292,  24  Sup.  Ct.  Rep.  166 ;  Tolteo 
Ranch  Co.  v.  Bahcock,  191  U.  S.  542,  48  L. 
ed.  294,  24  Sup.  Ct  Rep.  169. 

Plaintiffs  had  a  prior  possession  at  ihe 
time  tha/t  a  possession  adverse  to  them  is 
claimed  by  defendants  to  have  commenced 
running,  and  against  this  defendants  cannot 
•et  up  an  outstanding  title. 

Bradshaw  v.  Ashley,  180  U.  S.  63,  64,  45 
L.  ed.  429,  430,  21  Sup.  Ct.  Rep.  297. 

Mr.  Benjamin  Mioon  for  petitioners 
on  oral  argument. 

Messrs.  William  A.  Blonnt  and  A.  C. 
Blonnt,   Jr^   for   respondents  on  original 

submission : 

The  plaintiffs  in  error  cannot  allege  error 
in  the  nonadmission  of  testimony  in  the 
court  below  upon  a  general  offer  to  intro- 
duce t^timony  upon  a  given  point,  unac- 
companied by  the  production  of  any  witness 
or  the  propounding  of  any  specific  question 
to  him.  Tfon  constat  that  any  witness  pro- 
duced might  not  have  been  incompetent,  or 
any  evidence  offered,  hearsay  or  otherwise, 
inadmissible. 

Ladd  V.  Missouri  Goal  d  Min.  Co.  14  C. 
C.  A.  246,  32  U.  8.  App.  93,  66  Fed.  882. 

The  court  had  a  right  to  base  its  finding 
on  its  own  knowledge  of  the  facts,  and  re- 
fuse to  take  testimony  upon  the  subject. 
This  is  the  rule  in  cases  of  contempt,  when 
the  matter  transpires  in  the  presence  of  the 
court,  and,  hence,  is  in  his  own  knowledge. 
Ex  parte  Terry,  128  U.  S.  290,  306,  32  L. 
ed.  405,  409,  9  Sup.  Ct.  Rep.  77. 

The  court  did  not  err  in  directing  a  ver- 
dict for  l^e  defendants. 

Chapman  v.  Yellow  Poplar  Lumber  Co. 
32  C.  C.  A.  402,  61  U.  S.  App.  499,  89  Fed. 
903;  Holmes  v.  Goldsmith,  147  U.  8.  162,  37 
L.  ed.  122,  13  Sup.  Ct  Rep.  288. 

The  proceedings  show  conclusively  their 
judicial  character  as  the  transactions  of  a 
Spanish  court.  This  being  so,  proof  of  the 
signature  of  t^e  persons  executing  them,  or 
of  their  official  character,  was  not  neces- 
sary. 

Williams  T.  Conger,  126  U.  S.  397-409, 
81  L.  ed.  778-784,  8  Sup.  Ct.  Rep.  933. 

Custodians  from  the  land  commissioners, 
exercising  the  powers  of  the  office,  will  be 
presumed  to  have  done  so  legally,  and  to 
have  been  duly  appointed  and  acting. 

M*Mahon  t.  Lennard,  6  H.  L.  Cas.  970; 
19  Am.  &  Eng.  Enc.  Law,  pp.  436,  437. 

Even  a  copy  of  a  paper  certified  by  a  pub- 
lic officer  who  is  the  custodian  of  it  is  evi- 
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dence,  without  proof  of  signatures  to  the 
original,  upon  general  principles  of  law. 

United  States  v.  Percheman,  7  Pet  51,  8 
L.  ed.  604;  Doe  ew  dem.  Magruder  v.  Roe,  13 
Fla.  602;  BeU  v.  Kendrick,  25  Fla.  778,  6 
So.  868. 

The  protocol  was  admissible  in  evidence 
because  the  title  evidenced  by  it  had  been 
pronounced  valid  by  the  confirmation  of  the 
land  commissioners  for  West  Florida. 

HaUett  V.  Doe,  7  Ala.  900;  Cousin  v. 
Lahatut,  19  How.  202-211,  15  L.  ed.  601- 
605;  United  States  v.  Arredondo,  6  Pet 
723,  724,  8  L.  ed.  559,  560. 

The  court,  in  its  opinion,  said  that  it  ap- 
peared to  be  an  ancient  document;  and  this 
assertion  must  be  taken  to  be  true  in  the 
absence  of  affirmative  evidence  of  its  im- 
truth. 

Kirkland  y.  Gates,  25  Ala.  465. 
Even  if  there  was  no  admission,  and  no 
proof,  as  to  keepers  of  the  Spanish  ar- 
chives, the  fact  that  they  acted  as  such 
raises  a  presumption  that  they  were  duly 
appointed  and  acting. 

M'Mahon  v.  Lennard,  supra;  19  Am.  ft 
Eng.  Enc.  Law,  pp.  436,  437. 

The  confirmation  by  the  commissioners 
was  evidence  of  title. 

Ryder  v.  Innerarity,  4  Stew.  &  P.  (Ala.) 
29;  Hallett  v.  Doe,  supra. 

There  was  no  testimony  which  required 
the  submission  of  the  cause  to  the  jury. 

Randall  v.  Baltimore  d  0.  R.  Co.  109  U. 
S.  483,  27  L.  ed.  1005,  3  Sup.  Ct.  Rep.  322; 
Metropolitan  R.  Co.  v.  Jackson,  L.  R.  3 
App.  Cas.  193;  Ryder  v.  Womhwell,  L.  R. 
4  Exch.  39;  Delaware,  L.  d  W.  R.  Co.  v. 
Converse,  139  U.  S.  472,  35  L.  ed.  215,  11 
Sup.  Ot  Rep.  569;  tforth  Pennsylvania  R, 
Co.  V.  Commercial  Nat.  Bank,  123  U.  S. 
733,  31  L.  ed.  289,  8  Sup.  Ct.  Rep.  266; 
Chapman  v.  Yellow  Poplar  Lumber  Co. 
supra;  Hinds  v.  Keith,  6  C.  C.  A.  231,  13 
U.  S.  App.  222,  314,  67  Fed.  15;  Marion 
County  V.  Clark,  94  U.  S.  278,  24  L.  ed. 
69;  Paiton  v.  Texas  d  P.  R.  Co.  179  U.  S. 
661,  45  L.  ed.  363,  21  Sup.  Ct.  Rep.  275; 
Dosufell  V.  De  La  Lanzo,  20  How.  29,  16  L. 
ed.  824;  Hanrick  v.  Patrick,  119  U.  S.  172, 
30  L.  ed.  405,  7  Sup.  Ct.  R^ep.  147. 

A  general  lumping  exception  to  the  ad- 
mission of  all  of  the  documents  offered  it 
unavailing  if  any  of  them  are  admissible. 

Holloway  v.  Dunham,  170  U.  S.  615-619, 
42  L.  ed.  1165-1167,  18  Sup.  Ct  Rep.  784; 
Price  V.  Parikhurst,  3  C.  C.  A.  551,  10  U. 
S.  App.  497,  63  Fed.  312;  Luttrell  v.  Mar- 
tin, 112  N.  C.  593,  17  S.  E.  573;  Martin  v. 
Kline,  167  Pa.  473,  27  Atl.  753 ;  Rio  Grande 
R.  Co.  V.  Cross,  5  Tex.  Civ.  App.  454,  23  8. 
W.  529,  1004;  Lowe  v.  State,  88  Ala.  8,  7 
So.  97;  Coveny  ▼.  Hale,  49  Cal.  552;  I7m- 
versitp  t.  Shanks,  40  Wis.  366;  Brantley  ▼. 

127 


143-145 


SUPBEMK    COUBT    OF    THS    UimVD     STATSB. 


Oct.  Tixm, 


Gunn,  29  Ala.  392 ;  Fitch  v.  Woodruff  d  B, 
Iron  Works,  29  Conn.  82. 

The  possession  of  John  De  La  Rua,  from 
whom  the  surveyor  general  obtained  the 
Spanish  archives^  was  a  reasonable  and 
natural  possession. 

Meath  v.  Winchester,  3  Bing.  N.  C.  183; 
Gibson  v.  Poor,  21  N.  H.  441,  53  Am.  Dec. 
216;  Doe  ex  dem,  Wildgoose  v.  Pearce,  2 
Moody  &  R.  240. 

A  defendant  in  ejectment  need  show  no 
'title,  but  can  prove  outstanding  title  in  a 
third  person  without  connecting  himself 
with  it. 

Henderson  v.  Wanamaker,  25  C.  C.  A.  181, 
49  U.  S.  App.  174,  79  Fed.  736. 

The  protocol  was  an  original,  and  correct- 
ly designated  as  a  protocol. 

Sheldon  v.  Milmo,  90  Tex.  21,  36  S.  W. 
413. 

Mr,  William  A.  Blonnt  lor  respond- 
ents on  oral  argument. 

[143]     *Mr.  Justice  Dmy  delivered  the  opinion  of 
the  court: 

This  case  was  begun  in  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  Florida  to  recover  in  ejectment  cer- 
tain lands  described  in  the  declaration.  The 
defendants  answered,  and  issues  were  joined 
as  to  the  right  of  possession  of  the  land^ 
in  question. 

Upon  the  trial,  after  the  testimony  was 
submitted  and  the  cause  argued,  the  court 
instructed  the  jury  to  find  for  the  defend- 
ants. Upon  writ  of  error  this  judgment 
was  affirmed  by  the  circuit  court  of  appeals, 
56  C.  C.  A.  682,  121  Fed.  1020. 

The  plaintiffs,  when  the  case  was  called 
for  trial,  filed  a  written  motion,  or  petition, 
challenging  the  right  of  the  presiding  judge 
to. hear  the  case,  and  praying  that  he  "re- 
cuse" himself.  The  petition  was  denied 
and  the  judge  presided  at  the  trial  of  the 
case.  The  ground  of  the  petition  for  recu- 
sation was  that  the  wife  of  the  judge  had 
acquired  an  interest  in  the  property  which 
was  the  subject-matter  of  the  litigation. 
The  petition  was  not  sworn  to,  and  while  a 
statement  was  made  of  the  desire  of  the 
plaintiffs  to  offer  testimony  in  support 
thereof,  the  names  of  witnesses  were  not 
furnished,  no  aflidavits  were  filed,  and  no 
definite  statement  mnde  of  what  witnesses 
would  say  if  permitted  to  testify.  The 
judge  overruled  this  motion,  stating  that 
bis  wife  had  no  interest  in  the  property, 
and.  with  a  view  to  convev  an  interest,  the 
vendor  hnd  tendered  a  quitclaim  deed  to  his 
wife,  which  had  been  declined,  and  no  de- 
livery ever  made  thereof  or  title  vested  in 
her.  Later  the  judj^'e  placed  on  file  an  affi- 
davit of  a  real -estate  agent,  stating  sub- 
stantially the  same  facts. 
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While  the  courts  cannot  too  carefully 
guard  against  any  attempt  of  an  interested 
judge  to  force  himself  upon  litigating  par- 
ties, and  should  scrupulously  maintain  the 
right  of  every  litigant  to  an  impartial  and 
disinterested  tribunal  for  the  determina- 
tion of  his  rights,  we  find  in  this  record 
nothing  establishing  or  offering  to  estah- 
lish,  in  any  legitimate  way,  the  disqualifi- 
cation relied  upon  because  of  a  pecuninry 
interest  in  the  'controversy,  resulting  froni[] 
his  wife's  alleged  ownership  of  a  part  of 
the  land  in  question. 

The  petitioners,  who  were  plaintiffs  in 
the  original  case,  sought  to  recover  the  trart 
of  land  as  the  heirs  of  one  Gabriel  Rivma. 
The  tract  originally  owned  by  him  consisted 
of  about  300  ''arpents"  of  land  near  the 
city  of  Pensaoola,  Florida. 

The  defendants  at  the  trial  undertook  to 
defeat  the  plaintiffs'  right  of  recovery,  not 
by  establishing  a  perfect  title  in  themselves, 
but  relied  upon  showing  the  devestiture  of 
the  plaintiffs'  title  as  heirs  of  Gabriel   Ri- 
vas.     It  is  elementary  law  that  the   plain* 
tiff   in   ejectment   must    recover   upon    th« 
strength  of  his  own  title,  which  must    be 
sufficiently  established  to  warrant  a  verdict 
in  his  favor.     MoNiti  v.  Turner,  16  Wall. 
352,  362,  21  L.  ed.  341,  346;  Watts  v.  lAntM- 
«ey,  7  Wheat.  158,  6  L.  ed.  423. 

A  defendant  in  ejectment  who  is  not  a 
mere  trespasser  or  interloper  may  show  ao 
outstanding  and  subsisting  title  in  a  stran- 
ger, to  defeat  the  plaintifl^s  right  of  recov> 
ery.  Love  v.  Simms,  9  Wheat.  615,  6  L..  ©d. 
149;  Smith  v.  McCann,  24  How.  398,  16  L. 
ed.  714;  King  v.  MuUins,  171  U.  S.  40«- 
437,  43  L.  ed.  214-226,  18  Sup.  Ct.  Rep.  025. 

Relying  on  this  right,  the  defendant » 
soiight  to  show,  by  the  production  of  cer- 
tain ancient  documents,  bound  tog«^tHc*r, 
styled  a  protocol,  that  Gabriel  Rivas'a  ^vrilj 
had  been  established  by  proceeding!*  Hmi 
during  the  Spanish  control  of  Florida,  wHieb 
showed  that  Rivas,  who  had  received  tWc 
lands  in  controversy  by  grant  of  November, 
10,  1806,  from  Morales,  intendant,  ete,,  oi 
Spain,  had  died  on  April  28,  1808,  hia  ^wil 
being  probated  by  certain  proceedin^r^  Ap 
proved  by  the  governor  of  Florida  on  Xf  m.^ 
2.  1808.  In  this  protocol  proceedin^^  ai.^ 
shown  for  the  sale  of  the  three  hun^irvH 
(300)  arpents  of  lands,  which  belon(»«^  tu 
Rivas,  resulting  in  a  sale  to  one  Gnc^^^m^^^, 
Caro,  which  sale  purports  to  have  beei&  ^v] 
proved  by  the  civil  and  military  gov^n^^^ 
of  West  Florida.  These  original  docusxie^x^^j 
evidencing  the  probate  of  the  will  of  Riw 
and  the  sale  of  the  lands,  including  t.Hc^ 
in  controversy,  were  presented  to  this  o«>ur 
having  been  admitted  in  testimony  i^^  <(^y^ 
trial,  against  the  objeetiooi  of  *plalx^tXfl*. 
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under  the  stipulation  that  they  came  from 
the  custody  of  the  surveyor  general  of  the 
United  States,  keeper  of  the  archives.  Many 
objections  are  urged  to  the  authenticity  and 
admissibility  of  these  documents,  as  well 
as  to  the  regularity  of  the  proceedings  un- 
der the  6i»anish  law.  The  production  of 
the  originals  of  these  documents  has  given 
the  court  an  opportunity  to  inspect  them. 
They  bear  upon  their  face  every  evidence 
of  age  and  authenticity.  There  is  nothing 
about  them  to  suggest  that  they  have  been 
forged  or  tampered  with.-  They  present  an 
honest  as  well  as  ancient  appearance^  and 
^come  from  official  custody.  To  such  pub- 
lic and  proprietary  records  the  courts  have 
applied  the  rules  of  admissibility  governing 
ancient  documents.  3  Wigmore,  Ev.  §  2145 
and  notes.  With  reference  to  such  docu- 
ments and  records  it  is  only  necessary  to 
show  that  they  are  of  the  age  of  thirty 
years,  and  come  from  a  natural  and  reason- 
able custody;  from  a  place  where  they  might 
reasonably  be  expected  to  be  found.  3  Wig- 
more,  £▼.  §§  2138,  2139.  While  the  testi- 
mony tends  to  show  that  these  documents 
were  subjected  to  various  changes  of  pos- 
session during  the  transition  of  the  govern- 
ment of  Florida  from  Spain  to  the  United 
States,  and  upon  the  evacuation  of  Pensa- 
cola  during  the  Civil  War,  there  is  nothing 
to  establish  that  they  were  ever  out  of  the 
hands  of  a  proper  custodian.  Nor  is  there 
proof  to  show  that  the  originals  were  lost, 
or  any  evidence  of  a  fraudulent  substitution 
of  a  made-up  record  in  the  interest  of  par- 
ties to  be  benefited  thereby. 

In  view  of  the  frequency  with  which  these 
proceedings  have  been  given  express  or  tacit 
recognition  in  subsequent  official  investiga- 
tions and  conveyances  of  the  lands,  corrob- 
orating the  inference  of  genuineness  to  be 
gathered  from  the  appearance  and  history  of 
these  documents,  and  the  possession  of  the 
lands  conveyed,  we  have  no  question  that 
the  court  properly  admitted  them  in  evi- 
dence. 

Admitting  the  correctness  of  this  ruling, 
the  inquiry  follows.  Did  the  judicial  sale 
operate  to  devest  the  Rivas  heirs  of  title  to 
the  lands?  The  lands  were  purchased  at 
(146]the  sale  of  October  20,  *1817,  by  one  Grega- 
rio  Caro.  The  sale  to  Caro  was  duly  ap- 
proved and  confirmed  oH  October  21,  1817. 
Caro  conveyed  to  Fitzsimmons,  Smythe,  and 
Chebeaux  on  October  22,  1817.  The  sale  in 
the  judicial  proceeding  was  recited  in  this 
deed,  which  was  "passed"  or  approved  by 
Masot,  civil  and  military  governor  of 
West  Florida. 

Various  technical  objections  have  been 
urged  as  to  the  regulari^  of  the  proceedings. 
Some  of  these  might  have  possibly  availed 
199  17.  S.  U.  S..  Book  50.  9 


had  they  been  urged  as  objections  to 
their  regularity  in  the  forum  where  they 
were  had.  But  it  is  to  be  remembered  that 
we  are  here  dealing  with  proceedings  had 
eighty-five  years  ago,  under  a  foreign  sys- 
tem of  laws,  by  which  it  was  undertaken 
to  convey  title  to  the  premises.  Sudi  pro- 
ceedings are  not  to  be  scrutinized  with  a 
view  to  discovering  defects.  They  were 
sufficient  in  the  view  of  those  who  under- 
took to  pass  title  to  the  lands  under  the 
Spanish  system,  and  our  courts  should  have 
neither  the  right  nor  the  disposition  to  up- 
set such  titles  by  a  nice  examination  of  the 
regularity  of  the  proceedings.  Every  pre- 
sumption is  in  favor  of  the  authority  and 
authenticity  of  such  proceedings.  Strother  ' 
V.  Luoaa,  12  Pet  410-438,  9  L.  ed.  1137- 
1148.  If  this  were  not  so,  great  confusion 
and  uncertainty  of  titles  would  arise,  espe- 
cially when  title  depends  upon  the  action 
of  early  colonial  governors,  undertaking  to 
exercise  the  sovereign  power  which  they 
represented.  Such  authority  is  presumed 
to  be  legitimate  and  regularly  exercised. 
United  Biatet  v.  Arredondo,  6  Pet.  691-727, 
8  L.  ed.  547-560.  Moreover,  it  appears 
that  sale  of  the  land  has  been  made  under 
the  title  conveyed  by  the  proceedings  and  tho 
cfmveyance  to  Gregario  Caro,  and  the  sale 
has  been  subsequently  held  sufficient  to 
convey  the  title  by  the  commissioners  ap- 
pointed under  the  act  of  Congress  of  May 
8,  1822  [3  Stat  at  L.  709,  chap.  129],  for 
ascertaining  titles  to  lands  within  the  ter- 
ritory of  Florida.  The  report  of  the  com- 
missioners was  subsequently  ratified  and 
confirmed  by  act  of  Congress  of  April  22, 
1826.  4  Stat  at  L.  156,  chap.  29.  While  . 
this  action  of  the  commissioners  and  of 
Congress  may  not  have  concluded  others 
claiming  the  property,  it  was  based  upon 
the  judicial  proceedings  evidenced  by  the 
protocol,  and  is  ^strong  evidence  of  their  [147] 
authenticity  and  regularity.  Those  claim- 
ing in  £he  chain  of  title  from  this  convey- 
ance have  made  sale  of  many  pieces  of  the 
property,  various  conveyances  have  recited 
the  proceedings  under  the  will  of  Rivas 
and  the  conveyance  to  Caro,  and  to  up- 
set them  and  declare  them  of  no  effect 
would  be  to  unseat  many  titles  to  real  es- 
tate, conveyances  which  have  stood  for 
years  without  question.  We  have  no  hesi- 
tation in  reaching  a  conclusion,  under  the 
facts  shown  in  this  record,  that  title  to  the 
lands  of  Gabriel  Rivas,  under  whom  the 
plaintiffs  in  ejectment  claim  title  as  heirs, 
was  devested  by  the  proceedings  had  under 
the  Spanish  authorities  in  Florida,  and  the 
conveyance  of  the  lands  therein  to  Caro, 
from   whoni,   by   other   conveyances,   many 
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persons  have  acquired  title  to  the  land  in 
controvmt^y. 

Nor  are  we  more  impressed  by  the  claim 
that  the  plaintiffs  were  in  adverse  and  con- 
tinuous possession  of  the  property  so  as  to 
acquire  title  by  prescription.  The  alleged 
possession  of  the  plaintiffs  has  not  been  of 
that  character  which  could  ripen  into  a 
prescriptive  title.  The  alleged  agent  of  the 
plaintiffs  may  have  had  some  occupation  of 
a  part  of  the  territory,  not  embracing  the 
lots  in  controversy,  and  it  appears  that  he 
obtained  the  payment  of  the  rent  from  cer- 
tain tenants  of  a  land  company  known  as 
the  Pensacola  City  Company,  which  derived 
title  in  the  chain  of  conveyances  running 
back  to  Gregario  Caro.  But  it  also  ap- 
pears that  this  agent  for  the  heirs  of  Rivas 
was  engaged  in  looking  after  the  lands  for 
the  land  company,  for  a  time  at  least,  and 
that  he  purchased  the  outstanding  title  of 
one  Chebeaux,  who  also  derived  title  under 
Caro.  The  plaintiffs  certainly  did  not  es- 
tablish or  introduce  testimony  fairly  tend- 
ing to  establish  that  open,  notorious,  con- 
tinuous, adverse  possession  which  gives  a 
title  by  prescription.  While  the  defendants 
below  did  not  show  complete  title  in  them- 
selves, they  were  not  mere  interlopers  or 
trespassers,  but  were  claiming  the  lands  un- 
der deeds,  and  were  entitled  to  show,  as  a 
defense  in  ejectment,  an  outstanding  title 
in  another.  It  is  strenuously  urged  that, 
whatever  the  merits  of  the  controversy, 
(148]  there  was  sufficient  *proof  to  require  a  trial 
judge  to  submit  the  case  to  a  jury;  but 
no  rule  is  better  established  in  this  court 
than  that  which  permits  a  presiding  judge 
to  direct  a  verdict  in  favor  of  one  of  the 
parties  when  the  testimony  and  all  the 
inferences  which  the  jury  could  justifiably 
draw  therefrom  would  be  insufficient  to 
support  a  different  verdict.  It  is  clear  that 
where  the  court  would  be  bound  to  set  aside 
a  verdict  for  want  of  testimony  to  support 
it,  it  may  direct  a  finding  in  the  first  in- 
stance, and  not  await  the  enforcement  of 
its  view  by  granting  a  new  trial.  Elliott 
V.  Chicago,  3f.  d  8t.  P.  R,  Co.  150  U.  S,  246, 
37  L.  ed.  1068,  14  Sup.  Ct.  Kep.  86; 
Union  P,  R.  Co.  v.  McDonald,  162  U.  S. 
262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619; 
Anderson  County  v.  Beal,  113  U.  S.  227, 
28  L.  ed.  966,  5  Sup.  Ct.  Rep.  433;  Dela- 
ware, L,  d  W.  R.  Co.  V.  Converse,  139  U.  S. 
469,  35  L.  ed.  213,  11  Sup.  Ct.  Rep.  569. 

This  view  of  the  ease  warranted  an  in- 
struction directing  a  verdict  at  the  trial  in 
favor  of  the  defendants,  and  renders  it  un- 
necessary to  consider  the  other  errors  al- 
leged to  have  been  committed  at  the  trial. 

The  judgment  of  the  Cirouit  Court  of  Ap- 
peals is  affirwied, 
130 


J.  W.  GUTHRIE,  A.  R.  Heywood,  Henrj 
Conant,  Edward  Conant,  Patrick  Healy, 
Richard  T.  Hume,  and  0.  M.  Runyon, 
Plffs.  in  Err.^ 

V. 

HENRY  0.  HARKNESS. 
(See  S.  C.  Reporter's  ed.  148-159.) 


1.  Mandamiui— poiprer  of  state  courts  to 
issue  aaratnst  national  banks.— Anj  le- 
gal right  which  a  stockholder  of  a  national 
bank  maj  have  to  obtain  an  Inspection  of  its 
books  may  be  enforced  In  the  state  courts  by 
mandamus,  In  view  of  the  provision  of  the  act 
of  August  13,  1888  (25  Stat  at  L.  433,  chap. 
866,  U.  S.  Comp.  Stat  1901,  p.  508),  that, 
for  actions  against  national  banks  at  law  or 
In  equity,  they  shall  be  deemed  citizens  of  the 
state  in  which  they  are  located,  and  that  In 
such  cases  the  Federal  circuit  and  district 
courts  shall  have  Jurisdiction  only  as  in 
cases  between  individual  citizens  of  the  same 
state. 


2.  National  banks— shareholder's  rigrht 
to  inspect  the  books.— The  common-law 
right  of  a  stockholder,  for  proper  purposes 
and  under  reasonable  regulations  as  to  place 
and  time,  to  inspect  the  books  of  the  corpora- 
tion of  which  he  is  a  member,  Is  not  restricted 
as  to  national  banks  by  XT.  8.  Rev.  Stat  | 
5211  (U.  8.  Comp.  Stat  1901,  p.  3498),  re- 
quiring such  banks  to  make  reports  to  tbo 
Comptroller  of  the  Currency,  or  by  I  5240  (0. 
8.  Comp.  Stat  1901,  p.  3516),  providing  for 
the  appointment  of  examiners  to  investigate 
the  condition  of  such  banks,  or  by  I  5241  (U. 
S.  Comp.  Stat  1901,  p.  8517),  providing 
that  no  such  bank  "shall  1>e  subject  to  any  vis- 
itorial  powers  other  than  such  as  are  au- 
thorized by  this  title,  or  are  vested  in  the 
courts  of  Justice.*' 

[No.  9.] 

Suhmitted  April  6,  1905.  Ordered  for  oral 
argument  May  8,  1905.  Argued  October 
16,  1905.    Decided  October  SO,  1905. 

IN  ERROR  to  the  Supreme  Court  of  th* 
State  of  Utah  to  review  a  judgment 
which  afl&rmed  a  judgment  of  the  District 
Court  for  the  Second  Judicial  District  of 
Weber  County  in  that  state,  awarding  a 
writ  of  mandamus  to  compel  the  directors 
of  a  national  bank  to  pennit  a  stock- 
holder to  inspect  the  books  at  such  times  aa 
would  not  interfere  with  the  business  of 
the  bank.    Affirmed. 

See  same  case  below,  27  Utah,  248,  75 
Pac.  624. 

The  facts  are  stated  in  the  opinion. 

Mr.  Abbot  B.  Heywood  for  plaintiffs 
in  error  on  original  submission.  Mr, 
George  MoCormiok  was  with  him  on  th* 
brief. 

No  counsel  for  defendant  in  error. 

NOTB. — On  the  right  of  a  stootholder  to  <f»- 
speci  books  of  oorporatUm — see  note  to  Weihe»- 
mayor  t.  Bitner,  4ft  L.B.A.  446. 
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Mr.  Abbot  B.  Heywood  for  plaintiffs 
li  error  <m  oral  argument. 

Mr.  HirmiB  H.  Henderson  for  defend- 
aat  is  error  on  oral  argument.  Mr,  Her- 
hert  &.  Mmymillat^  was   with   him  on   the 
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Mr.  Jostiee  Day  delivered  the  opinion  of 
t^  eourt: 

Tint  defoidant  in  error  was  the  owner  of 
BBtflj  (me  fifth  of  the  capital  stock  of  the 
Ccmmerdal  National  Bank  of  Ogden,  Utah. 
As  sneh  shareholder  he  applied  for  leave  to 
lepect  the  books,  accounts,  and  loans  of 
tbe  bank,  which  was  refused  him.  He  al- 
ines the  reasons  for  seeking  such  inspection 
u<  be  that  he  might  ascertain  the  value  of 
ki<  stock  in  the  bank,  and  whether  the  busi- 
KM  Affairs  of  the  same  had  been  conducted 
I  Hording  to  law.  He  charges  that  loans 
tBd  been  made  to  patrons  of  the  bank  of 
r-.ie  than  one  tenth  of  the  capital  stock,  in 
notation  of  law,  and  that  an  inspection  of 
tiff  books,  accounts,  and  loans  of  the  bank 
Kaid  reveal  other  irregularities.  Upon 
Op  baling  in  the  district  court  the  follow- 
H^  Endings  of  fact  were  made : 

*L  That  the  Commercial  National  Bank 
^  Ogden,  Utah,  is  a  corporation  organized 
od  existing  under  and  by  virtue  of  the 
!«»s  of  the  United  States;  that  said  cor- 
pn^on  b  doing  a  banking  business  in  Og- 
4a  CitT,  Weber  county,  state  of  Utah ;  that 
the  apital  stodc  of  said  bank  is  $100,000. 
Mied  into  1,000  shares  of  the  par  value 
d  tlOO.OO  per  share.  % 

*^  That  the  defendants  are  directors 
■d  have  under  their  control  and  in  their 
|ee8e»on  all  books,  papers,  accounts,  and 
ious  of  said  Commercial  National  Bank. 

1  That  there  is  no  acting  cashier  of 
■^  bank,  and  that  there  has  been  no  such 
^ahaa  sinee  the  1st  day  of  November, 
liC;  that  J.  W.  Guthrie  is  president,  A.  R. 
BcTvood,  vice  president,  and  R.  T.  Hume  is 
uwtast  cashier  of  said  bank. 

*4.  That  on  or  about  the  1st  day  of  Feb- 
r»T,  1903,  plaintiff  made  a  demand  upon 
*iii  directors,  at  the  banking  house  of  said 
"vak,  tad  also  upon  J.  W.  Guthrie,  as  pres- 
Pi^.j^at,  A.  R.  ^Heywood,  as  vice  president  and 
snail  manager  of  said  bank,  and  upon  R. 
*  Hsne,  as  assistant  cashier  of  said  bank, 
^  permisdoD  to  permit  plaintiff  to  inspect 
i3  books,  aoeoants,  and  loans  of  the  said 
buk.  and  plaintiff  made  demand  for  such 
^fedkm  at  such  time  or  times  as  would 
Mt  ^erfere  witii  the  proper  conducting  and 
^poiting  of  said  bank. 

*1  That  e^A  and  all  of  said  persons  re- 
^aKd  permission  to  plaintiff  to  inspect  the 
*ud  books,  aeeounts,  and  loans  of  said  bank 
<(  ay  time  or  at  all  and  they  still  refuse 
t»  permit  wuA  inspection. 

utv.  s. 


6.  That  the  platntiff  is  the  owner  and 
has  in  his  possession  183^  shares  of  the 
capital  stock  of  said  bank,  of  the  par  value 
of  $18,333.33,  and  that  said  stock  appears 
on  the  stock  books  of  said  bank  in  the  name 
of  the  scud  plaintiff. 

"7.  That  plaintiff  sought  and  now  seeks 
the  inspection  of  the  books,  accounts,  and 
loans  of  said  bank  for  the  purpose  of  ascer- 
taining the  true  financial  condition  of  said 
bank,  and  also  for  the  purpose  of  ascertain- 
ing the  value  of  his  stock  in  said  bank^ 
and  also  for  the  purpose  of  ascertaining 
whether  the  business  affairs  of  the  said 
bank  have  been  conducted  according  to  law. 

"The  court  further  finds  that  sufficient 
reason  exists  for  the  inspection  of  said  books 
and  accounts  of  said  bank." 

Upon  this  finding  the  court  entered  a 
judgment  requiring  the  defendants  to  per- 
mit the  plaintiff  to  inspect  the  books,  ac- 
counts, and  loans  of  the  bank  at  such  time 
or  times  as  would  not  interfere  with  the 
business  of  the  bank. 

While  the  state  has  no  power  to  enact 
legislation   contravening   the   Federal    laws 
for  the  control  of  national  banks  (Davis  v. 
Elmira  Sav.  Bank,  161  U.  S.  275,  40  L.  ed. 
700,  16  Sup.  Ct.  Rep.  502),  Congress  has 
provided  that,  for  actions  against  them  at 
law  or  in  equity,  they  shall  be  deemed  citi-   . 
zens  of  the  state  in  which  they  are  located, 
and  that  in  such  cases  the  circuit  and  dis- 
trict courts  of  the  United  States  shall  have 
such  jurisdiction  only  as  they  would  have 
in  cases  between  individual  citizens  of  the 
same  state.    25  Stat,  at  L.  433,  chap.  866^ 
U.    8.    Comp.    Stat.    1901,   p.    508.     If   the 
stockholders  had  the  legal  right  to  enforce 
inspection,  there  is  no  room  to  question  the 
authority  of  the  state  courts  to  enforce  the 
right  by  granting  the  proper  relief  in  a  ju- 
dicial   •proceeding.     Petri    v.    Comineroial[lSl^J 
Nat.  Bank,  142  U.  S.  644,  35  L.  ed.  1144, 
12    Sup.    Ct.   Rep.   325;    Continental  Nat, 
Bank  v.  Buford,  191  U.  S.  119-123,  48  L. 
ed.  119-121,  24  Sup.  Ct  Rep.  54. 

Upon  review  in  the  supreme  court  of 
Utah,  the  judgment  of  the  district  court 
was  affirmed,  it  being  held  that  it  was  the 
common-law  right  of  the  shareholder  to 
have  the  inspection  demanded,  and  that  the 
same  had  not  been  cut  down  by  the  act  of 
Congress  regulating  the  business  of  nation- 
al banks.    27  Utah,  248,  75  Pac.  624. 

There  can  be  no  question  that  the  decisive 
weight  of  American  authority  recognizes  the 
common-law  right  of  the  shareholder,  for 
proper  purposes  and  under  reasonable  regu- 
lations as  to  place  and  time,  to  inspect  the 
books  of  the  corporation  of  which  ho  is  .a 
member.  Morawetz,  in  his  work  on  Pri- 
vate Corporations,  §  473,  vol.  1,  says: 
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"However,  in  the  United  States  the  pre- 
vailing doctrine  appears  to  be  that  the  in^ 
dividual  shareholders  in  a  corporation  have 
the  same  right  as  the  members  of  an  ordi- 
nary partnership  to  examine  their  company's 
books,  although  they  have  no  power  to  in- 
terfere with  the  company's  management." 

In  many  of  the  states  this  right  has  been 
recognized  in  statutes  which  are  generally 
held  to  be  merely  in  affirmance  of  the  com- 
mon law.  Nor  do  we  find  the  authorities 
making  an  exception  as  to  this  right  when 
a  corporation  which  does  a  banking  busi- 
ness is  the  subject  of  consideration.  It  is 
said  to  be  customary  for  banking  companies 
in  England  to  insert  in  their  constitutions 
a  provision  forbidding  the  inspection  of  cus- 
tomers' accounts  by  shareholders  or  credit- 
ors. Morgan'9  Case  0884)  L.  R.  28  Ch. 
Div.  620;  Cook,  Corp.  i  517,  note.  The 
subject  appears  to  be  now  regulated  by  stat- 
ute in  England.  Cook,  Corp.  i  518.  In 
Oockhum  V.  Union  Bank,  13  La.  Ann.  289, 
it  was  held  that  a  stockholder  in  the  Union 
Bank  of  Louisiana  had  the  right  to  a  writ 
of  mandamus  to  compel  the  officers  of  the 
bank  to  allow  him  the  privilege  of  inspect- 
ing the  discount  books  of  the  bank  within 
proper  and  reasonable  hours,  and  in  the 
course  of  the  opinion  it  was  said: 

"A  stockholder  in  a  corporation  possesses 
|X54]  all  his  individual  'rights,  except  so  far  as 
he  is  deprived  of  them  by  the  charter  or  the 
law  of  the  land ;  as  long,  then,  as  the  char- 
ter, or  the  rules  and  bylaws  passed  in  con- 
formity thereto,  and  the  law,  do  not  re- 
strict his  individual  rights,  he  possesses 
them  in  full,  and  can  demand  to  exercise 
them.  It  cannot  he  denied  that  it  is  the 
right  of  everyone  to  see  that  his  property  is 
well  managed,  and  to  have  access  to  the 
proper  sources  of  knowledge  in  this  re- 
»pect." 

This  case  was  cited  with  approval  in  State 
ew  rel.  Burke  v.  Citizens*  Bank,  51  La.  Ann. 
426,  25  So.  318,  and  Tuttle  v.  Iron  Nat. 
Bank,  170  N.  Y.  0-12.  62  N.  E.  761.  In  the 
latter  case  it  was  said :  "The  principle  upon 
which  a  stockholder  is  allowed  access  to  the 
books  of  a  corporation  is  as  applicable  to 
the  case  of  a  banking  corporation  as  it  is  to 
any  other  kind  of  corporation." 

In  State  ex  rel,  Doyle  v.  Laughlin,  53  Mo. 
App.  542,  a  stockholder  in  an  incorporated 
bank  had  been  denied  by  the  directors  the 
right  to  inspect  the  bookslfor  the  purpose  of 
acquainting  himself  with  the  conduct  of  its 
affairs  and  to  learn  how  it  was  managed. 
The  court  there  held  thatJie  was  entitled  to 
a  writ  of  mandamus  to  rompel  the  inspec- 
tion, and  this  notwithstanding  the  bank  con- 
•  tended  that  it  occupied  such  a  confidential 
ftnd  trust  relation  to  its  customers  and  de- 
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positors  that  it  would  be  a  breach  of  duty 
on  its  part  to  open  up  the  books  to  the  in- 
spection of  the  relator.  The  authoritiee 
are  fully  examined,  and  the  right  of  the 
shareholders  to  inspect  the  books  for  prop-  ^ 
er  purposes  and  at  proper  times  is  recog- 
nized, in  Re  Stetntoay,  150  N.  Y.  251,  45  L. 
R.  A.  461,  53  N.  E.  1103;  Com.  ew  rel.  Bel- 
ler$  V.  Phoeniw  Iron  Co.  105  Pa.  Ill,  51  Am. 
Rep.  184.  To  the  same  effect  are  Deaderick 
y.  Wihon,  8  Baxt.  108-137 ;  Lewie  v.  Brain- 
erd,  53  Vt.  520;  and  Huylar  t.  Cragin  Cat- 
tle Co.  40  N.  J.  Eq.  302-^08,  2  Atl.  274.  In 
the  latter  case  it  was  said: 

"Stockholders  are  entitled  to  inspect  the 
books  of  the  company  for  proper  purposes 
at  proper  times  .  .  .  and  they  are  en- 
titled to  such  inspection  though  their  only 
object  is  to  ascertain  whether  their  affairs 
have  been  properly  conducted  by  the  direct- 
ors or  managers.  Such  a  right  is  necessary 
*to  their  protection.  To  say  that  they  have[  166] 
the  right,  but  that  it  can  be  enforced  only 
when  they  have  ascertained,  in  some  way 
without  the  books,  that  their  affairs  have 
been  mismanaged*  or  that  their  interests 
are  in  danger,  is  practically  to  deny  the 
right  in  the  majority  of  cases.  Oftentimes 
frauds  are  discoverable  only  by  examina- 
tion of  the  books  by  an  expert  accountant. 
The  books  are  not  the  private  property  of 
the  directors  or  managers,  but  are  the  rec- 
ords of  their  transactions  as  trustees  for 
the  stockholders." 

The  right  of  inspection  rests  upon  the 
proposition  that  those  in  charge  of  the  cor- 
poration are  merely  the  agents  of  the  stock- 
holders, who  are  the  real  owners  of  the 
property.  Cincinnati  Yolkehlatt  Co.  ▼• 
Hoffmeieter,  62  Ohio  St.  180-201,  48  L.  R. 
A.  732,  78  Am.  St.  Rep.  707,  56  N.  E.  1033. 

It  is  suggested  in  argument  that,  if  the 
shareholder  has  this  right,  it  may  be  abused, 
in  that  he  may  make  an  improper  use  of  the 
knowledge  thus  gained.  There  is  nothing 
in  this  record,  however,  to  suggest,  by  way 
of  argument  or  testimony,  that  the  share- 
holder desired  the  information  which  the 
books  would  give  for  other  than  a  lawful 
purpose.  On  the  other  hand,  there  is  a 
distinct  finding  that  the  inspection  was  de- 
sired for  the  purpose  of  ascertaining  the 
true  financial  condition  of  the  bank,  and  for 
the  purpose  of  enabling  the  complainant  to 
find  out  the  value  of  his  stock,  and  whether 
its  business  was  being  conducted  according 
to  law.  There  b  no  suggestion  that  the 
complainant  was  acting  in  bad  faith  or 
from  improper  motives,  or  that  he  was  seek- 
ing in  any  way  to  misuse  the  information 
which  the  books  would  afford  him.  We 
need  not  hold  that  there  may  not  be  circum- 
stances which  would  justify  the  courts  in 
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inilho!i!i««j  relief  to  a  stockholder  seeking 
IB  examination  of  the  hooks  and  accounts 
•f  the  hank.  In  the  case  before  us  no  rea- 
•01!  15  shown  for  denying  to  the  stockholder 
the  ri*:ht  to  know  how  his  agents  are  con- 
dncting  the  affairs  of  a  concern  of  which  he 
i^  ptrt  owner.  Many  legal  rights  may  be 
the  subjects  of  abuse,  but  cannot  be  denied 
for  that  reason.  A  director,  who  has  the 
ri^ht  to  an  exnniination  of  the  books,  may 
abase  the  confidence  reposed  in  him.     Cer- 

(IWUinlv  this  posMbility  •will  not  be  held  to 
jistif J  a  denial  of  legal  right,  if  such  right 
eiists  in  the  shareholder.  The  possibility 
of  the  abuse  of  a  legal  right  affords  no 
^ITomid  for  its  denial.  State  ex  rel,  Doyle  v. 
Uughlin,  53  )i».  App.  542;  People  ew  rel, 
Gwut  V.  Goldstein,  37  App.  Div.  560,  56  N. 
Y.  Sopp.  306.  The  text-books  are  to  the 
one  effect  as  the  decided  cases.  Cook, 
Stocks  k  Stodcholders,  §  511;  Boone,  Bank- 

I  ias.  I  235;  Angell  &  A.  Priv.  Corp.  607. 
It  does  not  follow  that  the  courts  will 
eonpel  the  inspection  of  the  bank's  books 
nder  all  circomstances.  In  issuing  the 
TTit  of  mandamus  the  court  will  exercise  a 
NQod  discretion,  and  grant  the  right  under 
sroper  safeguards  to  protect  the  interests 
if  all  concerned.  The  writ  should  not  be 
ptBted  for  speculative  purposes,  or  to  grati- 
fr  idle  curiosity,  or  to  aid  a  blackmailer, 
but  it  may  not  be  denied  to  the  stock- 
holder who  seeka  the  information  for  legiti- 
■■te  porpoaes.  Re  Steintoay,  150  N.  Y. 
»«,  45  L.  R.  A-  461,  53  N.  E.  1103;  Thomp. 
Corp.  §3  4412  et  seq. 

We  are  unable  to  find  in  f  5211  (U.  S. 
Uf.  SUt,  U.  a  Corop.  Stat.  1901,  p.  3498), 
n^nrii^  reports  to  be  made  to  the  Comp- 
tnOer  of  the  Correney,  or  in  §  5240  (U.  S. 
CoBp.  Stat  1901,  p.  3516),  providing  for 
the  appointment  of  examiners  to  investi- 
pt«  Uie  condition  of  national  banks,  any- 
t^  which  cats  down  the  usual  common- 
^  right  in  shareholders  in  such  corpo- 


hi  §  5210  (U.  8.  Comp.  Stat.  1901,  p. 
>496)  it  is  provided  that  a  list  of  share- 
Mers  shall  be  kept,  subject  to  inspection 
ky  the  shareholders  and  creditors  of  the 
vrporation  and  the  officers  authorized  to 
was  taxes  under  state  authority.  The 
pvpose  of  this  section  seems  obvious  in 
*»w  <tf  the  other  provisions  of  the  statute, 
uthorixiig  taxation  by  the  state,  upon  the 
*u%holder,— I  5219  (U.  S.  Comp.  SUt. 
DOl,  p.  3502), — :  and  providing  for  the  in- 
6niaMl  liability  of  the  shareholder  to  an 
■•emu,  eqiyd  to  bis  stock,  in  cases  of  in- 
■olvaey.  See.  6161  (U.  &  Comp.  Stat. 
l»l,p.3465). 

TUs  eoort  has  said  that  one,  if  not  the 
principal,  object  of  this  section  was  to  ae- 


quire  information  as  to  the  shareholders 
upon  whom  may  rest  individual  liability 
for  contracts,  debts,  or  other  en^gements 
of  the  bank.  Pauly  v.  Btate  Loan  d  T.  Co. 
165  U.  S.  606,  608-621,  41  L.  ed.  844, 
845-850,  17  Sup.  Ct.  Rep.  465. 

*It  is  true  that  for  some  purposes  a  na-[157] 
tional  bank  is  a  public  institution,  notwitli- 
standing  it  is  the  subject  of  private  owner- 
ship. It  may  issue  bills,  which  circulate  as 
part  of  the  currency  of  the  country.  It 
is  subject  to  examination,  and,  in  a  large 
measure,  to  the  supervision,  of  the  Comp- 
troller of  the  Currency.  It  is  examined  at 
stated  periods,  and  may  be  the  subject  of 
special  examination  by  order  of  the  Comp- 
troller. But  it  is  owned  by  shareholder?*, 
like  other  banking  institutions.  It  is  sub- 
ject by  statute  to  be  sued  in  the  courts  of 
the  state.  25  Stat,  at  L.  433,  chap.  806, 
U.  S.  Comp.  Stat.  1901,  p.  508.  There  is 
nothing  in  the  banking  act,  as  we  read  it, 
which  limits  a  shareholder  or  shareholders, 
seeking  knowledge  for  a  lawful  purpose  of 
an  institution  in  which  they  have  a  pro- 
prietary interest,  to  an  application  to  the 
Comptroller  for  an  examination  by  a  public 
officer  of  the  affairs  of  their  company.  A 
director  need  only  own  10  shares  of  the 
stock.  Rev.  Stat.  §  5146,  U.  S.  Comp.  Stat. 
1901,  p.  3463.  The  directors  together  need 
not  necessarily  own  the  controlling  interest 
in  the  bank.  Yet  it  is  contended  they,  or 
the  officers  of  their  choice,  may  deny  stock- 
holders the  privilege  of  inspecting,  for  legit- 
imate purposes,  the  property  which  belongs 
to  them. 

But,  it  is  said,  the  right  of  the  share- 
holder to  inspect  the  books  is  cut  off  by 
I  5241  (U.  S.  Comp.  Stat.  1901,  p.  3517), 
providing  "no  association  shall  be  subject 
to  any  visitorial  powers  other  than  such 
as  are  authprized  by  this  title,  or  are  vested 
in  the  courts  of  justice."  We  are  unable 
to  find  any  definition  of  ''visitorial  powers*' 
which  can  be  held  to  include  the  common- 
law  right  of  the  shareholder  to  inspect  the 
books  of  the  corporation.  '^Visitation"  is 
defined  by  Bouvier  (Law  Diet.  vol.  2,  p. 
1199)  as  follows: 

"The  act  of  examining  into  the  affairs 
of  a  corporation. 

"The  power  of  visitation  is  applicable  only 
to  ecclesiastical  and  eleemosynary  corpo- 
rations. 1  Bl.  Com.  480.  The  visitation  of 
civil  corporations  is  by  the  government  it- 
self, through  the  medium  of  the  courts  of 
justice.  See  2  Kent,  Com.  240.  In  the  . 
United  States,  the  legislature  is  the  visitor 
of  all  corporations  founded  by  it  for  public 
purposes.  [Dartmouth  Cqllege  v.  Wood- 
ward] 4  Wheat.  518,  4  L.  ed.  629.*' 

*The  origin  and   nature   of  "visitorial**[158j 
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power  reeeived  full  discussion  in  the  case 
cited  by  Bouvier  fronr.  4  Wheaton.  See 
opinion  of  Mr.  Justice  Story  in  Dartmouth 
College  Case,  4  Wheat.  673,  4  L.  ed.  668. 

The  meaning  of  this  section  was  before 
Judge  Baxter  in  the  case  of  First  Nat.  Bank 
T.  Hughes,  6  Fed.  737,  and  of  the  meaning 
of  the  term  "visitorial  powers,"  as  used  in 
§  5241,  that  learned  judge  said : 

"Visitation,  in  law,  is  the  act  of  a  supe- 
rior or  superintending  officer,  who  visits  a 
corporation  to  examine  into  its  manner  of 
conducting  business,  and  enforce  an  observ- 
ance of  its  laws  and  regulations.  Burrill 
defines  the  word  to  mean  inspection;  super- 
intendence; direction;  regulation.*" 

At  common  law  the  right  of  visitation 
was  exercised  by  the  King  as  to  civil  cor- 
porations, and  as  to  eleemosynary  ones,  by 
the  founder  or  donor.  1  Cooley*8  Bl.  Com. 
481.  "In  the  United  States  the  legislature 
is  the  visitor  of  all  corporations  created 
by  it,  where  there  13  no  individual  founder 
or  donor,  and  may  direct  judicial  proceed- 
ings against  such  corporations  for  such 
abuses  or  neglects  as  would  at  common  law 
cause  a  forfeiture  of  their  charters."  1 
Coole/s  Bl.  Com.  482,  note. 

In  the  case  before  us  the  supreme  court 
of  Utah  quotes  from  Merrill  on  Mandamus, 
as  follows: 

*' Visitors  of  corporations  have  power  to 
keep  them  within  the  legitimate  sphere  of 
their  operations,  and  to  correct  all  abuses 
of  authority,  and  to  nullify  all  irregular 
proceedings.  In  America  tliere  are  very  few 
corporations  which  have  private  visitors, 
and,  in  the  absence  of  such,  the  state  is 
the  visitor  of  all  corporations." 

In  no  case  or  authority  that  we  have 
been  able  to  find  has  there  been  a  definition 
of  this  right  which  would  include  the  pri- 
vate right  of  the  shareholder  to  have  an 
examination  of  the  business  in  which  he  is 
interested,  and  the  right  of  discovery  of 
the  methods  and  means  by  which  the  agents 
of  the  corporation  are  conducting  its  affairs. 
(lTO]The  right  of  visitation  *being  a  public  right, 
existing  in  the  state  for  the  purpose  of  ex- 
amining into  the  conduct  of  the  corporation 
with  a  view  to  keeping  it  within  its  legal 
powers.  Congress  had  in  mind,  in  passing 
this  section,  that  in  otlier  sections  of  the 
law  it  had  made  full  and  complete  provi- 
sion for  investigation  by  the  Comptroller 
of  the  Currency  and  examiners  appointed  by 
him,  and  authorizing  the  appointment  of  a 
receiver  to  take  possession  of  the  business 
with  a  view  to  winding  up  the  affairs  of 
the  bank.  It  was  the  intention  that  this 
statute  should  contain  a  full  code  of  provi- 
sions upon  the  subject,  and  that  no  state  law 
or  enactment  should  undertake  to  exercise 
(he  right  of  visitation  over  a  national  cor- 
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poration.  Except  in  so  far  as  such  corpo- 
ration was  liable  to  control  iu  the  courts 
of  justice,  this  act  was  to  be  the  full  meas- 
ure of  visitorial  power. 

That  the  Btatute  did  not  intend,  in  with- 
holding visitorial  powers,  to  take  away  the 
right  to  proceed  in  courts  of  justice  to  en- 
force such  recognized  rights  as  are  here  in- 
volved, is  evident  from  the  language  used. 
If  the  right  to  compel  the  inspection  of 
books  was  a  well-recognized  common-law 
remedy,  as  we  have  no  doubt  it  was,  even 
if  included  in  visitorial  powers  as  the  terms 
are  used  in  the  statute,  it  would  belong  to 
that  class  "vested  in  courts  of  justice^ 
which  are  expressly  excepted  from  the  in- 
hibition of  the  statute. 

Finding  nothing  in  the  act  of  Congress 
limiting  the  common-law  right  of  the  share- 
holder, we  think  that,  under  the  circum- 
stances of  this  case,  he  was  wrongfully 
denied  an  inspection  of  the  books  and  ac- 
counts of  the  bank  by  its  officers,  and  the 
judgment  of  the  Supreme  Court  of  Utah  i§ 
affirmed. 


•UNION  PACIFIC  RAILROAD  0OMPANY,[16# 

Appt., 

V, 

MASON    CITY    &  FORT    DODGE  RAIL- 
ROAD  COMPANY. 

(See  S.  C.  Reporter's  ed.  160-171.) 

1.  Stare  decisis— obiter  dictnm.^A  case 
is  of  equal  authority  upon  each  of  two  distinct 
and  sufficient  grounds  upon  wblcb  an  appel- 
late court  rests  its  afflrmaoce  of  a  judgment, 
although  only  one  of  those  grounds  was  con- 
sidered in  the  court  below. 

2.  Railroads— Joint   ase   of  brldsre.— The 

Union  Paclflc  Railroad  Company  was  required 
to  permit  the  trains  of  all  roads  terminating 
at  the  Missouri  rlyer  at  Omaha  to  use  its 
bridge  at  that  point  up  to  the  fair  limits  of 
capacity,  and  upon  payment  of  reasonable 
compensation,  by  the  act  of  February  24,  1871 
(16  Stat,  at  L.  430,  chap.  67),  authorizing  the 
construction  of  the  bridge  and  providing 
that  for  Its  use  and  protection  the  company 
should  be  empowered,  governed,  and  lim- 
ited by  the  provisions  of  the  act  of  July  25, 
1866  (14  SUt.  at  L.  244,  chap.  246).  to 
authorize  the  construction  of  certain  bridges, 
and  to  establish  them  as  post  roads,  since  it 
must  have  been  intended  by  that  provision 
to  Incorporate  not  only  those  provisions  of 
the  earlier  act  in  terms  applied  to  all 
the  bridges  therein  authorized,  but  also  the 
provision  for  Joint  use,  applied  to  sub- 
stantlally  all  the  bridges,  although,  in  ref> 
erence  to  a  single  bridge,  other  and  special 
directions  were  made. 


Note. — On  at^re  deciH* — obiter  dicta — see 
'  note  to  Union  P.  R.  Co.  v.  Mason  City  &  Ft. 
I  D.  a.  Co.  64  C  C.  A.  861. 
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S.  Mortsav«— effeet  of  smle  of  rmilroad 
ander  fore«lo«are.^Tbe  successor  to  the 
Union  Pacific  Railroad  Company  by  purchase 
under  a  foreclosure  sale  of  a  first  mortgage 
of  the  railway  property  did  not  take  the 
property  free  from  the  obligation*  under 
the  act  of  February  24.  1871  (16  Stat,  at 
L.  430,  chap.  67),  enacted  subsequent  to  the 
execution  of  the  mortgage,  in  the  exercise 
by  Congress  of  Its  reserved  right  to  alter, 
amend,  or  repeal  the  act  incorporating  the 
railroad  company,  to  permit  the  joint  use, 
by  the  trains  of  all  railroads  terminating  at 
Omaha,  of  the  bridge  whose  construction  at 
that  point  by  the  Union  Pacific  Railroad 
Company  was  authorized  by  that  statute. 

[No.  18.] 

Argued  October  19,  20,  1905,    Decided  No- 
vember 6,  1905, 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  reriew  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  Ne- 
braska, requiring  the  Union  Pacific  Rail- 
road Company  to  permit  the  joint  use  of 
a  railroad  bridge  at  Omaha  by  the  trains 
of  a  railroad  terminating  at  the  Missouri 
river  at  that  point.     Affirmed, 

See  same  case  below,  64  C.  C.  A.  348,  128 
Fed.  230. 

Statement  by  Mr.  Justice  Browert 
On  a  bill  filed  by  the  Mason  City  k  Fort 
Dodge  Railroad  Company  (hereinafter 
called  the  Mason  City  company),  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Nebraska  entered  a  decree,  August 
19,  1903  (124  Fed.  409),  requiring  the 
Union  Pacific  Railroad  Company  (hereinaft- 
er called  the  Union  Pacific  company)  to  let 
the  plaintiff  into  the  joint  use  of  the  rail- 
road bridge  between  Omaha  and  Council 
Bluffs,  and  the  approaches  thereto.  On  ap- 
[161] peal  this  decree  was  affirmed  *by  the  circuit 
court  of  appeals  for  the  eighth  circuit,  Feb- 
ruary 29,  1904.  64  C.  C.  A.  348,  128  Fed. 
230.  Thereupon  the  Union  Pacific  com- 
pany appealed  to  this  court. 


Meaers.  Joliii  N.  Baldwin  and  Max- 
well Evarts  argued  the  cause  and  filed 
a  brief   for   appellant: 

General  expressions  in  an  opinion,  which 
are  not  essential  to  dispose  of  a  case,  are 
not  permitted  to  control  the  judgment  in 
lubsequent  suits. 

Cohen  v.  Virginia,  6  Wheat.  264,  6  L.  ed. 
257;  Hanriman  v.  Northern  Securities  Co. 
197  U.  S.  244,  291,  49  L.  ed.  739,  761,  25 
Sup.  Ct.  Rep.  493. 

The  power  to  alter,  amend,  and  repeal  the 
charter  of  the  Union  Pacific  Railroad  Com- 
pany did  not  give  Congress  the  power  to 
take  from  t^e  railroad  company  property 
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acquired  by  it  in  the  exercise  of  its  fran- 
chises and  corporate  powers;  and  its  road- 
bed and  the  use  thereof  west  of  Twentieth 
street,  Ohama,  could  not  be  taken  from  it 
and  given  to  another  under  the  guise  of  an 
amendment  of  its  charter. 

Sinking  Fund  Cases,  99  U.  S.  700,  720, 26  L. 
ed.  496,  501 ;  Re  Parrott,  I  Fed.  481 ;  United 
States  V.  Union  P,  R.  Co.  160  U.  8.  1,  33, 
40  L.  ed.  319,  330,  16  Sup.  a.  Rep.  190; 
Rice  V.  Minnesota  d  N.  W.  R.  Co,  1  Black, 
360,  17  L.  ed.  147;  Coast  Line  R.  Co,  v. 
Savannah,  30  Fed.  646;  Detroit  v.  Detroit 
d  H,  PI,  Road  Co.  43  Mich.  140,  6  N.  W. 
275;  PeopU  v.  O'Brien,  111  N.  Y.  1,  2 
L.R.A.  255,  7  Am.  St.  Rep.  684,  18  N.  E. 
692;  MilUr  y.  New  York  d  B.  R.  Co.  21 
Barb.  513;  Johnson  v.  Goodyear  Min.  Co. 
127  Cal.  4,  47  L.RA  338,  78  Am.  St.  Rep. 
17,  59  Pac.  304;  Orr  v.  Bracken  County,  81 
Ky.  593. 

The  appellant,  under  the  foreclosure  of 
the  mortgage  of  March  1,  1865,  acquired 
the  properties  of  the  old  company  free  and 
clear  of  any  lien,  charge,  or  duty,  of  or  to 
the  United  States,  under  any  act  of  Con- 
gress, except  as  specified  in  the  decree  of 
,  foreclosure. 

Toledo,  D,  d  B,  R,  Co,  t.  Hamilton,  134 
U.  S.  296.  33  L.  ed.  905,  10  Sup.  Ct.  Rep. 
546;  Dunham  v,  Cincinnati,  P.  d  C.  R.  Co. 
1  Wall.  254,  17  L.  ed.  584;  Oalveston.  H.  d 
H,  R.  Co.  V.  Cowdrey,  11  Wall.  459,  20  L. 
ed.  199;  Sullivan  v.  Portland  d  K.  R.  Co. 
94  U.  S.  806,  24  L.  ed.  324. 

Mr,  Trmnk  B.  Kelloss  argued  the 
cause,  and,  vrith  Messrs,  James  M.  Wool- 
worth,  William  D,  McEugh,  and  Cordenio 
A.  Severance,  filed  a  brief  for  appellee: 

Where  an  adjudication  is  placed  upon 
two  or  more  grounds,  the  decision  of  each 
will  be  held  to  be  of  binding  foroe^  and  not 
obitisr, 

Florida  C.  R.  Co,  v.  Schutte,  103  U.  S.  118, 
26  L.  ed.  327;  Alewander  t.  Worthington, 
5  Md.  489 ;  Jones  v.  Habersham, '  107  U.  8. 
179,  27  L.  ed.  403,  2  Sup.  Ct.  Rep.  336; 
Buchner  v.  Chicago,  M.  d  N.  W.  R,  Co,  60 
Wis.  264,  19  N.  W.  56 ;  Bouvier,  Law  Diet. 
Rawle's  Revision,  pp.  567,  569;  Becker  t. 
Chester,  115  Wis.  90,  91  N.  W.  100;  Howes 
V.  Contra  Costa  Water  Co,  5  Sawy.  287, 
Fed.  Cas.  No.  6,235 ;  Brown  v.  Chicago  d  N. 
W,  R.  Co,  102  Wis.  137,  44  L.R.A.  579,  77 
N.  W.  748,  78  N.  W.  771. 

The  decision  in  the  Rock  Island  case  con- 
struing the  Union  Pacific  bridge  act  became 
a  rule  of  property,  governing  the  use  of  the 
bridge  and  tracks  involved  in  this  case,  on 
which  all  parties  have  a  right  to  rely;  and 
it  should  not  now  be  disturbed. 

Harris  v.  Jem,  55  N.  Y.  421,  14  Am.  Rep. 
285;  Levy  v.  Hitsche,  40  La.  Ann.  500,  4 
So.  472;    Minnesota  Min.  Co.  v.  National 
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Min.  Co.  3  Wall.  334,  18  L.  ed.  43;  Frank  v. 
EvansviUe  d  /.  R.  Co.  Ill  Ind.  132,  12  X. 
E.  105 ;  Bines  v.  Driver,  89  Ind.  342 :  Paul- 
son V.  Portland,  16  Or.  450,  1  L.R.A.  673,  19 
Pac.  450;  Oarth  v.  Arnold,  63  C.  C.  A.  200, 
115  Fed.  471. 

So  zealous  has  this  court  been  to  main- 
tain the  stability  of  the  law,  that  it  has  re- 
Ifused  to  follow  the  highest  courts  of  the 
states  in  the  construction  of  their  statutes, 
wliere,  after  the  issue  of  negotiable  se- 
curities, the  rules  of  law  pertaining  to 
their  validity  have  been  changed  by  the  de- 
cisions of  tlie  Supreme  Court. 

Mitchell  V.  Burlington,  4  Wall.  270,  18 
L.  ed.  350;  Oelpcke  v.  Duhuqve.  1  Wall.  202, 
17  L.  ed.  524;  Bavemeyer  v.  Iov:a  County,  3 
Wall.  294,  18  L.  ed.  38. 

Admitting,  for  the  purpose  of  this  argu- 
ment, that  the  question  is  not  stare  decisis, 
the  conclusions  reached  by  the  court  in  the 
Hock  Island  case  were  correct. 

Union  P.  R.  Co.  v.  Ball,  91  U.  S.  344-346, 
23  L.  ed.  428,  429;  United  States  v.  Union 
P.  R.  Co.  91  U.  S.  80,  23  L.  ed.  228. 

The  rules  of  construction  which  counsel 
is  invoking  in  this  case  are  too  technical  to 
receive  the  favorable  consideration  of  a  court 
of  equity. 

Joy  V.  8t.  Louis,  138  U.  S.  1,  34  L.  ed. 
843,  11  Sup.  Ct.  Rep.  243;  Lathrop  v.  Junc- 
tion R.  Co.  4  Fed.  41. 

All  possible  doubt  as  to  the  proper 
construction  to  be  placed  upon  the  act  of 
Congress  and  the  tripartite  agreement  con- 
tained in  the  Saunder's  deed  is  removed 
when  we  consider  what  the  first  Pacific  com- 
pany and  this  defendant  have  done  under  it. 

Atty.  Oen.  v.  Drummond,  1  Drury  A,  W. 
353;  Chicago  O.  W.  R.  Co.  v.  Northern  P. 
R.  Co.  42  C.  C.  A.  25.  101  Fed.  795;  Cen- 
tral Trust  Co.  V.  Wabash.  8t.  L.  d  P.  R. 
Co.  34  Fed.  254;  Topliff  v.  Topliff,  122  U.  S. 
121,  127,  30  L.  ed.  1110,  1112,  7  Sup.  Ct. 
Rep.  1057;  Stcinhach  v.  Stewart,  11  Wall. 
667,  676,  20  L.  ed.  66,  58;  Bamm  v.  San 
Francisco,  9  Sawy.  31,  17  Fed.  119; 
Mathews  v.  Danahy,  26  Mo.  App.  660;  Jen- 
nings V.  Whitehead  d  A.  Mach.  Go.  138 
Mass.  694;  District  of  Columbia  v.  Oallaher, 
124  U.  S.  505,  31  L.  ed.  526,  8  Sup.  Ct.  Rep. 
586;  Know  County  v.  Ninth  Nat.  Bank,  147 
U.  S.  91,  37  L.  ed.  93,  13  Sup.  Ct.  Rep.  267 ; 
Leavitt  v.  Windsor  Land  d  Invest.  Co.  4 
C.  C.  A.  425,  12  U.  S.  App.  193,  54  Fed.  439; 
ifetropolitan  Nat.  Bank  v.  Benedict  Go.  20 
C.  C.  A.  377.  36  U.  S.  App.  604.  74  Fed.  182. 

The  act  of  1871  was  an  amendment  to  the 
charter  of  the  Union  Pacific  Railroad  Com- 
pany, granting  to  it  certain  franchises  and 
privileges,  and  providing  the  manner  of  the 
use  of  a  certain  part  of  its  property  for 
reasonable  compensation. 

Sinking  Fund  Gases,  99  U.  8.  700,  25  L. 
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ed.  496;  Canada  Southern  R.  Go.  v.  Inter*  ^ 
national  Bridge  Co.  8  Fed.  192;  New 
York  d  N.  E.  R.  Go.  v.  Bristol, 
151  U.  S.  567,  38  L.  ed.  273,  14  Sup.  Ct. 
Rep.  437;  Tomlinson  v.  Jessup,  15  Wall. 
459,  21  L.  ed.  206;  Miller  v.  New  York,  15 
Wall.  498,  21  L.  ed.  104;  Maine  C.  R.  Go. 
V.  Maine,  96  U.  S.  510,  24  L.  ed.  840;  Pear- 
sail  V.  Great  Northern  R.  Go.  161  U.  S.  646, 
656,  40  L.  ed.  838,  840,  16  Sup.  a.  Rep. 
705 ;  Union  P.  R.  Co,  v.  Chicago,  R.  I.  d  P. 
R.  Co.  163  U.  S.  689,  41  L.  ed.  274,  16  Sup. 
Ct.  Rep.  1173. 

The  property  was  brought  into  existence 
by  virtue  of  the  privileges  granted  by  Con- 
gress, and  by  the  money  raised  by  the  city 
and  the  county;  and  when  the  first-mort- 
gage bondholders  claimed  a  lien  upon  it» 
foreclosed  the  mortgage,  and  took  the  prop- 
erty, they,  of  necessity,  accepted  that  prop- 
erty burdened  with  the  easements  imposed 
by  the  donators  and  by  Congress. 

Lake  Erie  d  W.  R.  Co.  v.  Priest,  131  Ind. 
413,  31  N.  E.  77;  Midland  R.  Co.  v.  Fisher, 
125  Ind.  19,  8  L.R.A.  604,  21  Am.  St.  Rep. 
189,  24  N.  E.  766;  Central  Trust  Co.  v. 
Kneeland,  138  U.  S.  414,  34  L.  ed.  1014,  11 
Sup.  Ct.  Rep.  357;  St.  Joseph  Union  Depot 
Co.  V.  Chicago,  R.  I.  d  P.  R.  Co.  32  C.  C. 
A.  284,  60  U.  S.  App.  675,  89  Fed.  648; 
Fosdick  V.  Schall,  99  U.  S.  251,  25  L.  ed. 
342;  United  States  v.  New  Orleans  d  0.  R. 
Co.  {New  Orleans  d  0.  R.  Co.  v.  Mullen) 
12  Wall.  362,  20  L.  ed.  434;  Bear  Lake  d 
River  Waterworks  d  Irrig.  Co.  v.  Garland, 
164  U.  S.  16,  41  L.  ed.  3S3,  17  Sup.  Ct.  Rep. 
7;  Northern  P.  R.  Go.  v.  Townsend,  190  U. 
S.  267,  47  L.  ed.  1045.  23  Sup.  Ct.  Rep.  671. 

To  say  that  a  railroad  company  having 
imposed  upon  it  certain  public  duties  and 
obligations  can  relieve  itself  of  those  duties 
by  a  reorganization  and  foreclosure  in  pur- 
suance of  a  plan  of  reorganization  like  this 
is,  at  least,  an  exceedingly  radical  doctrine. 

Louisville  Trust  Go.  v.  Louisville,  N.  A. 
d  C.  R.  Go.  174  U.  S.  674,  43  L.  ed.  1130,  19 
Sup.  Ct.  Rep.  827;  Northern  P.  R.  Go.  v. 
Townsend,  supra;  Chicago,  R.  I,  d  P,  R* 
Co.  V.  Boward,  7  Wall.  392,  19  L.  ed.  117; 
Central  R.  Co.  v.  Paul,  35  C.  C.  A.  639,  93 
Fed.  878;  Hill  ▼.  Gruell,  42  111.  App.  411; 
United  Waterworks  Co.  v.  Omaha  Water  Go, 
164  N.  Y.  41,  68  N.  E.  68. 

Conceding,  for  the  purposes  of  this  argu- 
ment, that  the  bridge  law  did  impose  a  bur- 
den, and  was  something  more  than  a  mere 
regulation  of  the  use  of  the  bridge  for  a 
reasonable  compensation,  still  Congress, 
under  its  reserve  power  to  alter,  amend,  or 
repeal  this  act^  could  impose  this  burden. 

United  States  v.  Union  P.  R\  Go.  160  U. 
S.  36,  40  L.  ed.  331,  16  Sup.  Ct.  Rep.  190; 
Greenwood  v.  Union  Freight  d  R.  Co.  105 
U.  S.   13,  26    L.    ed.    961 ;    Spnng    Valley 
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Watcne^irks  Co.  T.  Sckottler,  110  U.  S.  348, 
28  L  «L  174,  4  Sup.  Ct.  Rep.  48;  Hamiltim 
Guliyht  A  Coke  Co.  v.  Hamilton,  146  U.  S. 
i5S.  36  L,  ed.  963,  13  Sup.  Ct.  Rep.  90; 
Uumilk  Water  Co.  v.  Clark,  143  U.  S.  1, 
M  L  ed.  55,  12  Sup.  Ct  Rep.  346. 

Mr.  Justice  Brewer  delivered  the  opin- 
kffi  of  the  court: 

The  Mason  City  company  contends  that 
iti  right  to  the  use  of  the  bridge  and  ap- 
proaches was  determined  by  the  decision  of 
this  court  in  Union  P.  R.  Co.  v.  Chicago,  R. 
I  ^  P.  R.  Co.  163  U.  S.  564,  41  L.  ed.  265, 
16  Sup.  Ct  Rep.  1173.  And  further,  that 
if  mistaken  in  this  contention,  it  has  that 
right  imder  the  statutes  of  the  United 
States,  and  by  the  terms  of  a  contract  be- 
iweea  the  Union  Pacific  Railroad  Ck>mpany, 
a  the  one  hand,  and  the  city  of  Omaha  and 
[llSlcottiity  of  Douglass,  Nebraska,  oo  the  *oth- 
«r.  The  case  in  163  U.  S.  arose  on  two 
coetracts:  one  between  the  Union  Pacific 
Rtilsar  Company  and  the  Chicago,  Rock 
IsUnd,  k  Pacific  Railway  Company,  and 
the  other  between  the  first-named  company 
tad  the  Chicago,  Milwaukee,  &  St.  Paul 
Eailway  Company.  The  opinion  of  the  cir- 
eait  court  (47  Fed.  15)  considered  only  the 
contracts,  sustained  them,  and  entered  a 
^eeree  for  the  plaintiffs,  awarding  the 
joint  use  of  the  bridge  and  its  approaches. 
TUt  decree  was  aflirmed  by  the  circuit 
ttmrt  of  appeals  (2  C.  C.  A.  174,  10  U.  S. 
App.  98,  51  Fed.  309),  and  the  case  was 
ti#reapon  brought  on  appeal  to  this  court. 
Bere  the  decision  was  rested  not  simply 
oi  the  contracts,  but  also  on  an  obligation 
held  to  baTC  been  imposed  on  the  defendant 
hgr  the  statutes  of  the  United  States,  the 
amrt  saving  ( p.  586,  L.  ed.  p.  273,  Sup.  Ct. 
Re^ll81): 

Tor  the  provisions  of  the  Pacific  Rail- 
ratd  acts  relating  to  the  bridge  over  the 
Missoori  rirer,  its  construction  and  opera- 
tioi,  imposed  on  the  Pacific  company  the 
^  of  permitting  the  Rock  Island  com- 
pBj  to  run  its  engines,  cars,  and  trains 
•rer  the  bridge  and  the  tracks  between 
Cooneil  Bluffs  and  Omaha,  and,  we  think, 
ftit  South  Omaha  was  included." 

This  was  followed  by  several  paragraphs 
poating  out  the  statutes  imposing  the  duty. 
Comad  for  the  Union  Pacific  company  in 
file  case  at  bar  earnestly  contend  that  so 
■adi  of  that  opinion  as  referred  to  this 
itatotory  obligation  was  obiter  dictum, 
that  the  statutes  were  misconstrued,  and  al- 
io that  the  status  of  the  present  Union  Pacif- 
k  company  differs  so  much  from  that  of  the 
then  defendant  as  to  make  the  ruling  in- 
applicable. 

We  are  unable  to  yield  our  assent  to 
ftm  contentions.  While  the  claim  of  the 
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plaintiffs  in  that  case  was  founded  direct- 
ly upon  contracts,  yet,  if  there  were  a  stat- 
utory duty  to  let  them  into  the  joint  use 
of  the  bridge  and  its  approaches,  that  was 
enough  to  sustain  a  decree  in  their  favor, 
and  the  contracts  might  ne  regarded  as 
simply  relieving  the  court  of  the  work 
of  settling  minor  matters,  such  as  method 
of  use,  compensation  therefor,  and  matter 
of  control.  Indeed,  the  alleged  invalidity  of 
the  contracts  was  rested .  largely  on  the 
scope  of  the  statutes,  *and  the  duties  to  [166] 
the  government  and  |he  public  imposed 
thereby  on  the  railroad  company.  Of 
course,  where  there  are  two  grounds,  upon 
either  of  which  the  judgment  of  the  trial 
court  can  be  rested,  and  the  appellate  court 
sustains  both,  the  ruling  on  neither  is  obiter, 
but  each  is  the  judgment  of  the  court,  and 
of  equal  validity  with  the  other.  When- 
ever a  question  fairly  arises  in  the  course 
of  a  trial,  and  there  is  a  distinct  decision 
of  that  question,  the  ruling  of  the  court  in 
respect  thereto  can,  in  no  just  sense,  be 
called  mere  dictum.  Florida  C.  R.  Co.  v. 
Schutte,  103  U.  S.  118,  26  L.  ed.  327,  In 
which  this  court  said  (p.  143,  L.  ed.  336)  s 

"It  cannot  be  said  that  a  case  is  not  au- 
thority on  one  point  because,  although  that 
point  was  properly  presented  and  decided 
in  the  regular  course  of  the  consideration 
of  the  cause,  something  else  was  found  in 
the  end  which  disposed  of  the  whole  matter. 
Here  the  precise  question  was  properly  pre- 
sented, fully  argued,  and  elaborately  con- 
sidered in  the  opinion.  Thp  decision  on 
this  question  was  as  much  a  part  of  the 
judgment  of  the  court  as  was  that  on  any 
other  of  the  several  matters  on  which  the 
case  as  a  whole  depended." 

Further,  we  see  no  reason  to  question  the 
conclusion  announced  in  the  former  opinion. 
Chap.  67  of  the  Laws  of  Congress,  1871 
(16  Stat,  at  L.  430),  granting  power  to 
issue  bonds  for  the  construction  of  the 
bridge,  provided  that  "for  the  use  and  pro- 
tection of  said  bridge  and  property,  the 
Union  Padfic  Railway  Company  shall  be  em- 
powered, governed,  and  limited  by  the  pro- 
visions of  the  act  entitled  'An  Act  to  Au- 
thorize the  Construction  of  Certain  Bridges, 
and  to  Establish  .Them  as  Post  Roads,'  ap- 
proved July  twenty-five,  eighteen  hundred 
and  sixty-six,  so  far  as  the  same  is  applica- 
ble thereto." 

The  act  referred  to  in  this  quotation  (14 
Stat  at  L.  244,  ohap.  246)  authorized  the 
construction  of  nine  bridges,  as  to  the  first 
of  which  (a  bridge  across  the  Mississippi 
river  at  (Juincy)  it  was  stated  that  "when 
constructed,  all  trains  of  all  roads  terminat- 
ing at  said  river,  at  or  opposite  said  point, 
shall  be  allowed  to  cross  said  bridge  for 

137 


166-169 


Supreme  Coubt  of  ths  United   States. 


OctTchx. 


reasonable  compensation,  to  be  made  to  the 
owners  of  said  bridge." 
[167]  'To  the  seven  provided  for  by  succeeding 
sections  authority  is  granted  "upon  the 
same  terms,  in  the  same  manner,  under  the 
same  restrictions,  and  with  the  same  priv- 
ileges, as  is  provided  for  in  this  act  in  re- 
lation to  the  bridge  at  Quincy,  Illinois." 
[§4.] 

The  remaining  one  of  the  nine  bridges 
(that  over  the  Mississippi  river  at  St. 
Louis)  was  to  ^be  constructed  by  the  St. 
Louis  &  Illinois  Bridge  Company,  "subject 
to  all  the  conditions  contained  in  said  act 
of  incorporation  and  amendments  thereto, 
and  not  inconsistent  with  the  following  terms 
and  provisions  contained  in  this  act."  [§  11.] 

It  is  insisted  that  the  act  of  1871  makes 
applicable  to  the  Omaha  bridge  only  the 
two  or  three  provisions  in  the  act  of  186C 
common  to  all  the  bridges  named  therein, 
and  as  the  section  authorizing  the  bridge 
at  St.  Louis  contained  no  direction  for  its 
use  by  terminating  railroads,  that  require- 
ment, although  imposed  on  all  the  other 
bridges,  was  not  brought  into  the  act  of 
1871,  and  is  inapplicable  to  the  Omaha 
bridge.  Counsel  for  the  Union  Pacific  com- 
pany have  also  called  our  attention  to  a 
few  statutes  authorizing  the  construction 
of  bridges,  which  contain  no  provision 
in  respect  to  use  by  other  railroad  compa- 
nies. As  against  this,  counsel  for  the  Ma- 
son City  company  have  cited  over  350  acts, 
to  be  found  in  the  several  statutes  of  Con- 
gress, from  the  fifteenth  to  the  thirty-sec- 
ond volume,  in  each  of  which  there  is  a  di- 
rection for  use  by  other  companies.  Ob- 
viously, that  was  the  general  policy  of  Con- 
gress, and  the  few  exceptions  thereto  were 
dictated  by  the  peculiar  circumstances  of 
the  cases. 

Bearing  in  mind  this  general  policy  of 
the  government,  we  think  it  a  fair  con- 
struction of  the  act  of  1871  that,  incorpo- 
rating, as  it  did,  the  provisions  of  the  act 
of  1806,  it  must  have  intended  to  incorpo- 
rate not  merely  those  in  terms  applied 
to  all  the  bridges,  but  also  one  in  harmony 
with  that  general  policy  and  applied  to 
substantially  all,  and  this,  although,  in 
rsterence  to  a  single  bridge,  other  and 
special  directions  were  made.  Aside,  there- 
fore, from,  any  reliance  upon  th'e  doctrine 
of  stare  decisis^  the  act  of  1871  must  be 
[168] considered  as  requiring  the  'Union  Pacific 
company  to  permit  the  trains  of  all  roads 
terminating  at  the  MisHOuri  river  at  Omaha 
to  use  its  bridge  up  to  the  fair  limits  of  ca- 
pacity, and  on  payment  of  reasonable  com- 
pensation. 

It  may  be  remarked  in  passing  that  it  U 
exprohsly  conceded  in  tliis  case  by  the  Union 
Pacific  company  that  there  is  no  question 
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of  the  reasonableness  of  the  oompensation 
tendered,  or  the  capacity  of  the  bridge  and 
approaches  for  the  service  aaked  by  the 
Mason  City  company. 

The  final  question  is  this:  Is  the  status 
of  the  present  Union  Pacific  RaUroad  Com- 
pany,  the  appellant,  so  different  from  that 
of  the  company  to  which  it  is  a  sucoessor 
as  to  render  inapplicable  the  decision  in  tiw 
Rock  Island  case,  and  to  nullify  the  re- 
quirements of  the  act  of  187 IT 

What  are  the  facts  T    The  acts  of  Con- 
gress, July  1, 1862  ( 12  Stat  at  L.  439,  ehap. 
120),   July  2,    1864    (13   Stat,   at  L.   856, 
chap.  216),  creating  the  Union  Pacific  Rail- 
road Company,  authorized  it  to  mortgage 
its  road  for  $16,000  a  mile    (increased   to 
$48,000  a    mile    in  the    mountainous  dis- 
tricts), and  loaned  the  credit  of  the  United 
States  for  an  equal  amount,  secured  by  a 
second   lien  on   the   property.    The   initial 
point  of  the  main  line  of  the  Pacific  Rafl- 
road  was  fixed  on  the  Iowa  bank  of  the 
Missouri  river,  opposite  the  city  of  Omaha. 
Union  P.  R.  Co,  v.  Hall,  91  U.  S.  343,  23 
L.  ed.  428.    On  March  1,  1865,  the  Union 
Pacific  Railroad  Company  executed  its  first 
mortgage,  conveying  its  entire  line  from  the 
western  boundary  of  the  state  of  Iowa  to 
its    western    terminus.    This   mortgage    ia 
terms    included  the   road  'heretofore   eon- 
structed   or   hereafter   to   be   oonstmcted.** 
The  act  of  1871  authorized  a  mortgage  of 
not  exceeding  two  and  a  half  million  of  dol- 
lars to  raise  money  for  the  construction  of 
the  bridge.    This   mortgage  was  executed, 
the    money    raised,    and    the  bridge   boUt. 
The  act  of  1862,  §  18,  prodded  that  '*ihm 
better  to  accomplish  the  object  of  this  act, 
namely,  to  promote  the  public  interest  and 
welfare  by  the  construction  of  said  railroad 
and  telegraph  line,    .    .    .    Congress  niaj* 
at   any   time,   having  due   regard   for    th« 
rights  of  said  companies  'named  herein,  addf 
to,  alter,  amend,  or  repeal  this  act,"     The 
act  of  1864,  which  was  an  amendment  of 
the  act  of  1862,  in  f  22  preserved  the  right 
of  Congress  to  at  any  time  "alter,  amend* 
or  repeal  this  act."    It  also,  in  §  9,  gavv 
express  authority  to  the  company  to  main- 
tain ferries  or  construct  bridges  orer   thm 
Missouri  river.    The  mortgage  of  1865  waa 
foreclosed,  and   the  present  appellant,   tha 
Union   Pacific  company,  a  corporation   or> 
ganized  under  the  laws  of  Utah,   beeamts 
the  purchaser.    The  contenUon  now  is  that, 
as  this  mortgage  antedated  the  act  of  1871, 
the    purchaser    at  the    foreclosure    thereof 
took  the  property  freed  from  any  hardens 
or  obligations  imposed  by  that  act.     It  held 
the  bridge  as  a  part  of  its  line,  under  na 
obligations  to  permit  its  use  by  anj  other 
company. 

We  shall  not  stop  to  inquire  whether  thla 
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foTvdosme  and  sale  was  anytliing  more 
than  a  reorganizatioii  under  the  form  of  a 
judicial  proceeding,  nor  whether,  if  it  were 
m  an  respects  a  bona  fida  sale  to  an  inde- 
pendest  third  party,  such  sale  took  the  prop- 
ertr  oat  of  the  jurisdiction  of  Congress, 
tad  prevented  that  body  from  further  legis- 
ktioB  in  aid  of  the  purpose  of  the  act, 
"aamehr,  to  promote  the  public  interest  and 
welfare. "  The  question  before  us  is  wheth- 
er an  amendment  to  the  act,  purely  admin- 
istratiTe  in  the  character  of  the  burdens 
iKpofied,  aimed  to  promote  the  public  in- 
>fe^  and  welfare,  enacted  while  the  title 
10  the  property  remained  in  the  original 
eoonpany,  a  corporation  chartered  by  Con- 
pros,  which  preserves  intact  all  the  pecun- 
itiT  rights  of  the  company,  and  whose  priv- 
3cfes  are  accepted  and  acted  upon  by  the 
eonpany,  is  denuded  of  vitality  by  a  sale 
to  a  new  company  under  foreclosure  of  a 
mortgage  executed  prior  to  such  legisla- 
tkm.  That  question  must  be  answered  in 
die  negative. 

The  first  transcontinental  railroad,  to 
vit,  the  Union  Pacific  Railroad,  was  a 
great  public  undertaking.  Private  capital 
vu  believed  to  be  and  was,  in  fact,  unwill- 
n^  to  attempt  it.  Congress  felt  that  the 
pdklie  interest  required  its  construction, 
it  sought  to  interest  private  capital  in  the 
;iTI]#»t«Tprise,  and  believed  'that  the  work  could 
be  better  done  through  the  instnmientality 
cf  a  eorporation.  At  the  same  time  it 
became  practically  the  sponsor  for  the  en- 
terprise by  large  donations  of  government 
endit  and  public  lands.  In  so  doing  it  was 
Mt  seeking  to  aid  a  purely  private  enter- 
pri^.  What  it  did  was  in  furtherance  of 
tie  public  interests,  and  it  reserved  to  it- 
»df  the  right  to  alter,  amend,  or  repeal  the 
act  in  so  far  as  was  necessary  to  promote 
xhosk  interests,  limiting  its  action  by  the 
»iigle  provif^o-  that  due  regard  must  be  had 
tD  tbe  rights  of  the  company.  Everyone 
viw  pnrdiased  the  bonds  of  the  company  or 
gav^e  it  credit  did  so  with  full  knowledge 
t^t  this  was  a  quasi-national  enterprise, 
tad  that,  if  deemed  necessary  by  Congress, 
tk  interests  of  the  public  might  be  promot- 
ed br  additional  legislation,  in  so  far  as  the 
p^enniary  rights  of  the  company  and  Its 
creditors  were  not  sacrificed.  The  con- 
struction of  the  bridge,  doing  away,  as  it 
fid,  with  the  delay  and  annoyance  of  trans- 
portation across  the  river  by  a  ferry,  added 
largely,  not  merely  to  the  value  of  the  entire 
property,  but  also  to  the  great  convenience 
of  the  traveling  and  shipping  public.  The 
aet  {^ving  authority  for  a  large  issue  of 
bonds,  thereby  insuring  the  immediate  con- 
rtmction  of  the  bridge,  was  accompanied  by 
a  proviso  that,  upon  reasonable  compensa- 
tjon,  tbe  use  of  the  bridge  should  be  accord- 
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ed  to  other  companfes.  Availing  itself  of 
the  privileges  conferred,  the  company  ac- 
cepted the  amendment  in  its  entirety,  and 
is  bound  1^  its  terms  as  fully  as  though  it 
had  embodied  them  in  a  contract.  So  long 
as  the  full  facilities  of  the  Union  Pacific 
company  were  not  interfered  with  thereby, 
and  a  reasonable  compensation  was  paid 
therefor,  it  cannot  in  any  just  sense  be  held 
that  its  rights  were  not  duly  regarded.  And 
it  cannot  be  tolerated  that  a  private  indi- 
vidual or  a  state  corporation  can,  by  the  pur- 
chase at  a  judicial  sale  of  the  property, 
strike  down  all  the  legislation  of  Congress 
passed  subsequently  to  the  mortgage,  for 
the  promotion  of  the  public  interests.  We 
cannot  assent  to  the  contention  that  the 
present  owner  ol  the  property  holds  it  free 
from  obedience  to  all  such  legislation. 
Now,  as  before  *the  foreclosure  and  sale,  the[  171] 
public  interests  are  to  be  regarded,  and  not 
simply  private  purposes,  wishes,  or  preju- 
dices. 

One  thing  more  requires  notice.  It  is 
contended  that  the  terms  of  the  decree  are 
too  broad ;  that  they  give  to  the  Mason  City 
company,  not  merely  the  use  of  the  bridge 
and  its  approaches,  including  therein  con- 
nections with  Western  roads  terminating  at 
Omaha,  but  also  the  use  of  all  side  or  spur 
tracks  connecting  the  Union  Pacific  Rail- 
road with  private  industries,  and  the  track 
extending  northward  from  the  main  line  of 
the  Union  Pacific  to  the  old  feriy  crossing. 
On  the  argument  counsel  for  the  appellee 
stated  that  his  company  made  no  daim  to 
a  right  to  use  these  tracks.  If  the  lan- 
guage of  the  decree  is  open  to  this  miscon- 
struction it  should  be  corrected,  and  the 
circuit  court  may  make  such  correction  on 
proper  application. 

Decree  affirmed, 

Mr.  Justice  MoKenna  took  no  part  ia 
the  decision  of  this  case. 


NEDERLAND  LIFE   INSURANCE   COM- 
PANY, Limited,  PetitioMr, 

V. 

MARY  MEINERT. 

(See  S.  C.  Reporter's  ed.  171-182.) 

Inaurance— siifllcienoT  of  notice  of  tliii« 
for  paTntent  of  premtmn.— PreflxiDg  the 


NOTB. — On  forfeiture  of  life  insurance  for 
nonpayment  of  premium — see  notes  to  Thomp- 
son V.  Knickerbocker  L.  Ins.  Co.  26  L.  ed. 
U.  S.  766,  and  Gunther  v.  New  Orleans  Cotton 
Exch.  Hut.  Aid  Asso.  2  L.R.A.  118. 

On  the  necessity  and  sufficiency  of  notice  of 
insurance  premiums,  dues,  and  assessments — 
see  note  to  Ferrenbach  v.  Mutual  Reserve  Fund 
Life  Asso.  59  C.  C.  A.  817. 
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words  **the  conditions  of  your  policy  provide" 
to  that  part  of  the  notice  of  the  time  for  pay- 
ment of  the  premium  which,  under  N.  Y. 
Laws  1802.  chap.  690,  |  92,  must  state  that, 
unless  paid  by  or  before  the  day  It  falls  due, 
the  policy  and  ull  payments  thereon  will  be- 
come forfeited  and  void,  does  not  render 
such  notice  InsuflScient  as  a  basis  for  forfei- 
ture for  nonpayment,  although  the  policy  In 
fact  provides  for  a  forfeiture  only  In  case 
of  nonpayment  of  the  premium  within  thir- 
ty days  after  It  Is  due. 

[No.  11.] 

Argued  October  18,  1905,    Decided  Novem- 
ber 6,  1905. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for 
the  District  of  Indiana  in  favor  of  plain- 
tifl:  in  an  action  on  a  policy  of  life  insur- 
ance. Judgments  of 'both  courts  reversed 
and  the  cause  remanded  to  the  Circuit 
Court,  with  instructions  to  enter  judgment 
for  defendant. 

See  same  case  below,  62  C.  C.  A.  377,  127 
Fed.  651. 

Statement  by  Mr.  Justice  PeckHam: 
Mrs.  Meinert,  the  plaintiff  below,  filed  in 
the  circuit  court  of  the  United  States  for 
the  district  of  Indiana  her  amemied  com- 
plaint, by  leave  of  court,  against  the  peti- 
tioner, the  insurance  company,  to  recover 
$5,000  on  a  certain  policy  of  insurance  for 
that  sum  on  the  life  of  her  deceased  hus- 
band, William  Meinert.  She  obtained  judg- 
ment on  the  trial  before  a  judge  without  a 
jury,  which  was  affirmed  in  the  circuit  court 
of  appeals.  62  C.  C.  A.  377,  127  Fed.  651. 
This  court  allowed  a  writ  of  certiorari  to 
review  that  judgment,  and  the  case  is  now 
here  upon  the  return  to  that  writ. 

The  material  facts  are  the  following: 
The  company,  on  the  5th  day  of  March, 
1896,  issued  the  policy  in  suit  in  consider- 
ation of  the  payment  of  quarterly  premiums 
of  $25.25,  each,  on  or  before  the  5th  days 
of  March,  June,  September,  and  December 
in  each  year  for  five  years;  after  that  the 
payments  were  to  be  $64.25  for  the  follow- 
ing fourteen  years  or  until  the  previous 
death  of  the  insured,  should  his  death  occur 
before  the  expiration  of  the  specified  pe- 
riod. Four  quarterly  payments  of  $25.25 
each  were  made,  the  last  one  having  been 
made  on  or  before  December  5,  1896.  No 
other  instalment  of  premium  was  ever  paid. 
Tlio  assured  died  on  the  24th  day  of  March, 
1900.  Over  three  years  and  three  months 
had  passed,  therefore,  since  the  last  payment 
of  any  premium.  Mein'.»rt,  up  to  the  time 
of  his  death,  lived  at  Evansville,  Indiana. 
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On  the  15th  day  of  February,  1897,  fht 
company  sent  him  by  mail  a  written  notiee 
as  follows: 

*Xederland  Life  Insurance  Co.  (Ld.),  es-[l 
tablished  in  Amsterdam    (Holland),    1858. 
United  States  Branch,  S74  Broadway,  New 
York  city. 

Pursuant  to  chapter  690  of  the  insurance 
law  of  1892  of  the  state  of  New  Yoiic,  jfi\i 
are  hereby  notified  that  the  quarterly  pre- 
mium of  $25.25  on  policy  No.  58021  will 
fall  due  on  the  5th  day  of  March,  1897,  if 
the  policy  be  then  in  force,  llie  conditions 
of  your  policy  provide  that  unless  such  pre- 
mium shall  be  paid  at  the  United  States 
branch  office  of  the  company,  or  to  a  per- 
son authorized  to  collect  such  premium, 
holding  the  company's  receipt  therefor,  bj 
or  before  that  date,  the  policy  and  all  pay- 
ments thereon  will  be  forfeited  and  void,  ex- 
cept as  to  the  right  to  a  cash  surrender 
value  or  paid-up  policy. 

L.  I.  DuBourcq, 
President  of  the  U.  S.  Brandi. 

If  payment  is  made  to  the  company  di- 
rectly, it  can  be  done  by  valid  draft,  check, 
postal  or  express  money  order,  made  out  to 
the  order  of  the  United  States  Brrncb  of 
the  Nederland  Life  Insurance  Co.(Ld.) 

This  notice  was  duly  received  by  the  as- 
sured February  16,  1897. 

On  Saturday,  April  3,  1897,  the  company 
sent  him  by  mail  another  notice,  as  follows: 

Nederland  Life  Insurance  Co.,  Limited,  es- 
tablished 1858,  Amsterdam,  Holland.  United 
States  Branch,  8^4  Broadway,  New  York. 

New  York,  April  S,  18»7. 
William  Meinert^ 

217  Law  are.,  Evansville,  Indiana. 
Dear  Sir: — 

The  premium  on  your  policy  which  fell 
due  on  the  5th  March  has  not  been  paid, 
and  the  policy  is  therefore  *null  and  void.[ 
I  beg  to  inform  you,  however,  that  if  the 
same  is  paid  within  ten  days  your  policy 
will  be  reinstated. 

L.  I.'  DuBonreq. 

President. 
Policy  No.  58021. 

This  notice  was  received  by  him  in  diM 
course  of  mail  on  Monday,  April  5,  1897, 
but  he  never  acknowled^^  its  receipt,  and 
never  took  any  steps  to  have  the  policy 
reinstated.  On  April  22,  1897,  the  com- 
pany entered  on  the  appropriate  records  of 
its  office  the  declaration  that  the  policy  was 
forfeited  and  lapsed  for  failure  to  pay  in- 
stalment of  premium. 

It  was  agreed  between  the  company  and 
the  assured  that  the  provisions  printed  or 
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vhUcn  upon  the  back  of  the  polic7  were 
to  be  taken  as  part  of  it,  aa  fully  as  if 
tbej  were  set  forth  at  length  on  its  face, 
uid  signed  by  the  parties.  t)ne  of  them 
VIS  artide  2,  which  reads  as  follows : 

"In  case  of  nonpayment  of  any  annual 
premium  or  instalment  thereof  within  thir- 
ty days  after  the  same  shall  fall  due,  this 
policy  shall  be  null  and  void,  subject,  how- 
ever, to  provisions  as  to  cash  surrender  and 
paid-up  policy  values.  The  company  will, 
koverer,  as  a  matter  of  favor,  and  not  of 
rigbt  mail  notice  to  the  insured  or  the  as- 
sigiKe.  at  the  last  address  furnished  by  him 
«r  them  to  the  company,  to  the  effect  that 
tlie  policy  may  be  re-established  by  the  pay- 
Dfit  of  the  ftTiniial  premium  or  instalment 
tkereof  still  due,  within  ten  days  after 
■ailing  notice." 

The  application  for  the  insurance,  which, 
by  agreement,  was  also  made  part  of  the 
eoQtract,  provided  that  "this  applitation 
shall  be  governed  by  the  laws  of  the  state 
«f  Xew  York,  the  place  of  said  contract  to 
he  the  principal  office  in  the  United  States 
«i  laid  company,  in  the  city  of  New  York.'* 


Mr.  John  I^  Cadwalader  argued  the 
etuse.  and,  with  Messrs.  Oeorge  Coggill 
and  George  W.  Wickersham,  filed  a  brief 
fcr  petitioner. 

Jfr.  G.  K.  I>«mtom  argued  the  cause, 
tad,  vith  Messrs.  Larz.  A.  Whitcomh  and 
ijVrt  J,  Beveridge,  filed  a  brief  for  re- 
fpoodent. 


Mr.  Justice  Peokliain,  after  making  the 
focvfoing  statement,  delivered  the  opinion 
•f  the  court: 

The  judgment  in  favar  of  the  plaintiff 
Mow  for  the  recovery,  of  the  amount  found 
iw  upon  the  policy  in  question  is  based  on 
tVe  above-mentioned  facts,  the  courts  holding 
^Ai  the  policy  was  not  forfeited,  but  was  iu 
(ITT  fiD  force  because  of  the  'alleged  failure  of 
t^  company  to  comply  with  the  law  of 
Xer  York  in  relation  to  giving  the  notice 
pforided  for  therein.  The  provision  in  ques- 
tiaa  is  found  in  S  92,  chapter  690,  of  the 
UvB  of  New  York  for  1892.  The  section 
It  let  forth  in  the  margin.f 


The  alleged  failure  to  comply  with  the 
terms  of  the  section  consists  in  prefixing 
the  words,  "the  oonditions  of  your  policy 
provide,-*  to  the  notice  required  by  the 
statute,  which  provides  that  the  notice  shall 
state  that  ''unless  such  premium  .  .  . 
then  due  shall  be  paid  .  .  .  by  or  before 
the  day  it  falls  •due"  (March  5,  1897), [1781 
"the  policy  and  all  payments  thereon  will 
become  forfeited  and  void,"  etc.,  whereas, 
by  reference  to  the  policy,  article  2,  indorsed 
on  the  back  thereof,  it  %^ill  be  seen  that 
if  the  premium  is  not  paid  within  thirty 
dayf  after  the  same  shall  fall  due,  the  x>ol- 
icy  shall  be  null  and  void.  The  notice  thus 
mistakenly  states  that  the  policy  "by  its 
conditions"  will  become  void,  etc.,  while  in 
truth  it  is  the  language  of  the  statute 
which  the  notice  uses. 

•  The  company  contends  that  the  law  of 
New  York  does  not,  for  the  reasons  stated 
in  the  brief  of  counsel,  apply  to  the  partic- 
ular facts  set  forth  herein,  and  it  also  con- 
tends that  the  notice  which  was  in  fact  giv- 
en fully  complied  with  the  terms  of  the  law. 
We  pass  over  the  first  contention  without 
discussion,  because  we  are  of  opinion  that, 
assuming  the  New  York  statute  to  apply, 
the  notice  given  by  the  company  was  suffi- 
cient, and  the  policy  was  forfeited  long  be- 
fore the  death  of  the  plaintiff's  husband. 

Referring  to  the  statute,  it  is  seen  that, 
by  omitting  the  above-mentioned  words, 
"the  conditions  of  your  policy  provide,"  the 
rest  of  the  notice  actually  given  does  com- 
ply with  the  terms  of  the  statute.  The  no- 
tice informed  the  assured  that,  unless  the 
premium  which  would  fall  due  on  the  5th 
of  March,  1897,  if  the  policy  was  then  in 
force,  should  be  paid  by  or  before  that  date, 
the  policy  and  all  payments  thereon  would 
become  forfeited  and  void,  except  as  to  the 
right  to  a  cash  surrender  value  or  paid-up 
policy.  This  is  exactly  what  the  statute  re- 
quired the  notice  to  state.  The  statute  does 
not  require  the  notice  to  state  that  the  pol- 
icy would  becom^  forfeited  only  after  the 
expiration  of  thirty  days  after  the  payment 
became  due,  or  notice  was  mailed,  in  case 
such  payment  were  not  made,  but  it  says 
distinctly  that  the  notice  shall  state  that 


tLaws  of  New  York,  chap.  690.  |  92. 

No  forfeiture  of  policy  without  notice. 
*^  life  Insurance  corporation  doing  busi- 
lea  ta  this  state  shall  declare  forfeited  or 
lapsed  any  policy  hereafter  issuod  or  renewed, 
■ad  Bot  tasaed  upon  the  payment  of  monthly 
'•r  veekJy  premloma.  or  unless  the  same  is  a 
"*"?■  tasarance  contract  for  one  year  or  less, 
^v  stall  any  such  policy  be  forfeited  or  lapsed 
^•7  msoo  of  nonpayment  when  due  of  any 
pf'ai'na.  Interest,  or  instalment,  or  any  portion 
tttr*o/  re<iolred  by  the  terms  of  the  policy  to 
^  paid,  unless  a  written  or  printed  notice 
■taiiai;  the  amount  of  such  premium,  interest, 
199  IS.  S. 


instalment. .  or  portion  thereof,  due  on  such 
policy,  the  place  where  it  should  be  paid,  and 
the  person  to  whom  the  same  hi  payable,  shall 
be  duly  addressed  and  mailed  to  the  person 
whose  life  is  insured,  or  the  assignee  of  the 
policy,  If  notice  of  the  assignment  has  been 
given  to  the  corporation,  at  his  or  her  last 
known  poatofflce  address,  postage  paid  by  the 
corporation  or  by  an  officer  thereof,  or  person 
appointed  by  It  to  collect  such  premium,  at 
least  fifteen,  and  not  more  than  forty-fl^ 
days  prior  to  the  day  when  the  same  is  pay- 
able. 
'^The    notice    shall    also    state    that    unless 
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failure  to  pay  the  premium  by  or  l>efore  the 
date  it  falls  due  will  forfeit  the  policy  and 
all  pa^Tnents  thereon.  | 

Why  should  the  mistaken  statement  as  t 
to  the  conditions  of  the  policy  prove  fatal,  ! 
when  the  exact  language  of  the  statute  as 
to  the  contents  of  the  notice  is  used?  Thi"* 
[179]error  of  fact  as  *to  the  consequence  of  a 
failure  to  pay,  as  contained  in  the  notice, 
would  be  exactly  the  same  if  the  words 
above  referred  to  had  been  omitted;  because 
the  statute  provides  that  the  assured  shall, 
nevertheless,  have  thirty  days  after  mailing 
the  notice  before  a  forfeiture  can  be  assert- 
ed. There  c:.n  be  no  doubt  that  the  premi- 
um did  become  due  on  the  5th  of  March, 
and  the  thirty  days*  extension  simply  per- 
mitted a  payment  within  that  time  to  save 
a  forfei^^ure. 

Now,  whether  the  statement  in  the  notice* 
were  incorrect  because  of  a  failure  to  state 
accurately  the  conditions  of  the  policy,  or 
because  of  a  failure  to  tell  the  assured  the 
subsequent  provisions  in  the  statute  as  to 
forfeiture,  is  not  in  either  case  material, 
so  long  as  the  notice  follows  the  statute; 
and  if  it  do  that,  it  is  good,  even  though  it 
contains  such  a  mistake  as  is  set  forth  here- 
in. The  purpose  of  the  statute  was  to  pre- 
vent a  forfeiture  by  the  nonpayment  of  the 
premium  when  due,  because  of  inadvertence 
or  forgetf ulness ;  and  when  the  assured  re- 
ceives the  very  notice  required  by  the  stat- 
ute, its  purpose  is  fulfilled,  although  the 
notice  contains  in  another  respect  such  a 
mistake  as  does  this  notice.  It  is  most  un- 
reasonable to  hold  that  a  statement  of  the 
consequence  of  the  failure  to  pay  the  premi- 
um when  due,  mistakenly  attributed  in  the 
notice  to  a  provision  in  the  policy,  should 
be  held  fatal,  when  the  same  statement, 
without  attributing  it  to  a  provision  in  the 
policy,  would  be  a  fulfilment  of  tlie  require- 
ments of  the  statute.  In  either  case  there 
would  be  an  error  as  to  the  time'  of  forfei- 
ture, but  there  would  also  be  a  correct  state- 
ment, in  the  very  words  of  the  statute,  of 
the  time  the  premium  was  payable,  its 
amount,  and  where  it  could  be  paid.  In 
such  case  to  assume  that  an  injury  might 
follow  is,  as  we  think,  to  assume  an  igno- 
rance or  carelessness  on  the  part  of  the  as- 
sured which  is  unreasonable  as  well  as  im- 


probable. A  spark  of  intelligenee  on  tlM 
part  of  the  assured  would  prompt  him  ta 
refer  to  his  policy,  and  he  would  then  see 
the  mistake  df  fact  made  in  the  notice  as  to 
the  length  of  the  time  he  had  in  which  to 
pay  in  order  to  prevent  a  forfeiture.  If  he 
thought  the  notice  rightly  stated  the  fact 
as  *to  forfeiture,  the  natural  result  would  be[l 
greater  care  to  pay,  or  some  application  to 
extend  the  time  of  payment  on  or  before 
the  day  when  the  payment  became  due.  Of 
that  day  he  had  the  ample  notice  provided 
in  the  statute.  It  is  scarcely  possible  to 
imagine  any  injury  resulting  from  this  er* 
ror,  although  extraordinary  and  wonderful 
things  do  sometimes  occur.  Courts,  how- 
ever, cannot  proceed  upon  the  theory  that 
policy  holders  are  non  compotes  mentis,  and 
that  the  natural  result  of  such  a  mistake 
of  fact  upon  a  person  of  ordinary  intelli- 
gence CiiUnot  be  assumed  in  the  case  of  a 
holder  of  a  policy  of  insurance.  It  cannot 
reasonably  be  assumed  that  the  assured 
might  be  betrayed  into  not  doing  at  all 
what  the  notice  tells  him  must  be  done  on 
or  before  a  certain  day  in  order  to  save  a 
forfeiture,  because  the  notice  omits  to  tell 
him  of  the  extended  time  before  the  for- 
feiture can  really  be  enforced,  nor  can  such 
failure  be  anticipated  as  the  result  of  the 
mistake.  So  long  as  the  assured  has  in 
fact  the  notice  required  by  law,  we  are  of 
opinion  that  such  a  mistake  as  was  made 
in  this  case  is  immaterial. 

The  cases  from  the  New  York  courts  do 
not  decide  contrary  to  our  decision  herein. 
In  Phelan  v.  Northicestem  Mut,  L,  In».  Co, 
113  N.  Y.  147,  10  Am.  St.  Rep.  441,  20  N. 
E.  827,  the  notice  was  not  like  the  one  in 
this  case.  The  notice  spoken  of  there,  it 
was  held,  did  not  comply  with  the  statute* 
because  it  was  not  given  in  its  words,  and 
the  language  actually  used  was  held  by  the 
majority  of  the  court  to  be  so  far  from  eom* 
plying  with  the  statute  in  a  material  man- 
ner as  to  render  it  of  no  use.  The  oooit 
said  that  the  notice,  instead  of  saying  that 
the  policy  would  become  forfeited  and  Toid* 
said  that  "members  neglecting  so  to  pay 
are  carrying  their  own  risks;"  and  that  the 
latter  words,  while  they  might  be  compre- 
hensive to  those  versed  in  the  language  of 
insurers,  and  accustomed  to  their  phrase- 


such  premium,  interest,  instalment,  or  portico 
thereof,  then  due,  shall  be  paid  to  the  corpora- 
tion, or  to  a  duly  appointed  afrent  or  person 
authorised  to  collect  such  premium,  hj  or  be- 
fore the  day  It  falls  due,  the  policy  and  all 
payments  thereoa  will  become  forfeited  and 
void  except  as  to  the  right  to  a  surrender 
value  or  paid-up  policy,  as  In  this  chapter 
provided. 

"If  the  payment  demanded  by  such  notice 
shall  be  made  within  Its  titne  limited  therefor. 
It  shall  be  taken  to  be  In  full  cosapllance  with 
142 


the  requirements  of  the  policy  In  respect  to  the 
time  of  such  payment;  and  ne  such  policy 
shall.  In  any  case,  be  forfeited  or  declared 
forfeited,  or  lapsed,  nntll  the  expiration  ol 
thirty  days  after  the  maillsf  of  sucli  notice 
**The  affidavit  of  any  officer,  clerk,  or  aseni 
of  the  corporation,  or  of  anyone  aathorlBe<I 
to  mall  such  notice,  that  the  notice  requlrrx] 
by  this  section  has  been  duly  addressed  an^ 
mailed  by  the  corporation  Issuing  such  poltcji 
shall  be  presumptive  evidence  that  each  ae 
tice  has  been  duly  given." 
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cIosT.  were  not  the  language  of  the  statute, 
tud  did  not  erabody  the  notice  which  the 
rtJitnte  required. 

TV  other  cn?e  (Schad  v.  Security  Mut. 
Ufe  .4mo.  155  N.  Y.  640,  49  N.  E.  1104) 
s^nmni.  without  any  opinion,  the  decision  of 
[Urt^  'appellate  division  of  the  supreme  court, 
n-ported  in  11  App.  Div.  487,  42  N.  Y. 
Snpp.  314,  where  it  was  held  that  a  state- 
Emit  Uuit  in  ease  of  the  nonpayment  of  the 
preninm  when  it  became  due  the  policy 
voold  eease  to  be  in  force  did  not  comply 
with  the  notice  required  by  the  statute,  that 
if  the  premium  was  not  paid  when  due  the 
fo^  and  all  payments  thereon  would  be- 
eone  forfeited  and  void. 

lo  McDdugall  v.  Provident  8av.  Life  As- 
nr.  Soc  135  N.  Y.  551,  32  N.  E.  251,  it 
■19  held  that  where  the  policy  was  out  of 
^  ordinary  form,  a  notice  which  did  not 
ioOow  literally  the  words  of  the  statute, 
bat  contained  a  statement  reminding  the  as- 
■red  of  the  time  and  place  when  and  where 
to  make  any  payments  required  by  the 
terms  of  the  contract,  the  amount  thereof, 
i&d  the  effect  of  nonpayment,  was  sufficient. 

A  statute  of  this  kind  should  not  be  con- 
Krwd  80  as  to  make  it  a  trap  for  either 
nk.  Forfeitures,  though  generally  not  re- 
prded  with  favor  by  courts  of  equity,  yet 
tie  neeessary,  and  should  be  fairly  en- 
fcrced,  in  cases  of  life  insurance.  Prompt- 
iKs  of  payment  is  essential  in  such  busi- 
•«^  Sew  York  L.  inn  Co.  v.  Sfatham, 
•3  C.  S.  24-30,  23  L.  ed.  789-791. 

\S"h«re,  therefore,  the  assured  has  in 
trjih  received  notice  (as  provided  by  stat- 
ute) of  the  time  of  payment  of  the  premi- 
um, its  amount,  and  where  it  can  be  paid, 
ud  a  statement  is  made  in  the  words  of 
Vv  statute  itself  as  to  the  effect  of  non- 
pifment,  a  mistaken  additional  statement 
Sb  the  one  made  here  ought  not  to  be  held 
t  iailnie  to  comply  with  the  terms  of  the 
imitate,  and  thus  prevent  a  forfeiture  which 
^  aasnred  evidently  contemplated. 

We  are  aware  of  the  case  of  New  York  L. 
/«!-  Co.  V.  Dingley,  35  C.  C.  A.  245,  93  Fed. 
1)3.  but  we  cannot  agree  with  the  views 
tem  expressed. 

Tbe  ease  before  us  shows  no  evidence  of 
UT  injury  to  the  assured  on  account  of  the 
aotioe.  He  received,  as  the  record  shows, 
ucther  notice  on  the  5th  of  April,  inform- 
ia^  him  that  his  policy  was  forfeited,  but 
t<i3t  it  oonld  be  reinstated  by  the  simple 
pajment  of  tbe  premium  within  ten  days 
tltt'tkeretfter.  'He  made  no  acknowledgment 
of  te  receipt  of  the  notice,  failed  to  pay 
the  premium,  and  asked  no  extension  of 
t»e-  Finally,  on  the  22d  day  of  April,  the 
fcrfntcrc  was  noted  on  tbe  books  of  the 
n&puy.    We  think  that  the  statute  was 
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complied  with  and  that  the  forfeiture  was  * 
legal. 

The  judgments  of  the  Circuit  Court  of 
Appeals  and  the  Circuit  Court  for  the  Dis- 
trict of  Indiana  must  be  reversed  and  the 
cause  remanded  to  the  latter  court,  with  in« 
structions  to  enter  judgment  for  the  defend- 
ant. 

Reversed, 


CORKRAN  OIL  &  DEVELOPMENT  COM- 
PANY,  Plff.  in  Err^ 

V, 

LAURENT  ARNAUDET,  Arthur  Latreille, 
Eugene  Houssiere,  et  ah 

(See  8.  C.  Reporter's  ed.  182-194.) 

1.  Error  to  state  court— Federal  anea* 
tlon— ifrlien  raised  In  time.— Counsel's  in- 
advertence In  relying  in  the  state  court  on  tbe 
5th  Amendment  to  the  E^eral  Constitution 
as  Invalidating  a  provision  of  the  state  Con- 
stitution Is  not  corrected  In  time  to  sustain  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  by  alleging  a  violation  of  the 
14th  Amendment  In  a  petition  for  rehearing 
In  the  highest  state  court,  which  was  denied 
without  opinion. 

8.  Brror  to  state  court— tbe  record  for 
Jurisdictional  purposes.— The  petition 
for  writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  state  court,  and  the  as- 
signment of  errors  therein,  form  no  part  of 
the  record  on  which  to  determine  whether  a 
Federal  question  was  decided  by  the  state 
court. 

3.    ISrror  to  state  court— Federal  anes- 

NoTE. — On  the  general  subject  of  wrfta  of 
error  from  United  States  Supreme  Court  to 
state  courts — see  notes  to  Martin  v.  Hunter, 
4  L.  ed.  U.  S.  97 ;  Hamblin  v.  Western  Land 
Co.  37  L.  ed.  U.  S.  267;  Klpley  v.  Illinois,  42 
U  ed.  U.  S.  998,  and  Re  Buchanan,  89  L.  ed. 
U.  S.  884. 

On  wJiat  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme  Court 
of  the  Tjnited  Steetes  by  writ  of  error  to  those 
courts — see  note  to  Apex  Transp.  Co.  v.  Gar- 
bade,  62  L.R.A.  518. 

On  how  and  when  questions  must  be  raised 
and  decided  in  a  state  court  in  order  to  make 
a  case  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States — see  note  to  Mutual 
L.  Ina  Co.  v.  McGrew,  63  L.R.A.  83. 

On  whoft  the  record  must  show  respecting 
the  presentation  and  decision  of  a  Federal 
question  in  order  to  confer  jurisdiction  on  the 
Supreme  Court  of  the  United  States  on  a  writ 
of  error  to  a  state  court — see  note  to  Hooker 
V.   Los   Angeles,   68   L.R.A.   471. 

As  to  what  is  the  record  for  this  purpose — 
see  note  to  Home  for  Incurables  v.  New  York, 
63  Ii.R.A.  329. 

As  to  when  Federal  question  is  raised  in 
time  to  sustain  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  state  courts — 
see  note  to  Chicago,  I.  ft  L.  B.  Co.  v.  McGulre, 
49  U  ed.  U.  &  418. 
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tion— decision  on  non-Federal  irronnd. 

—The  Judgment  of  a  state  court  denying  the 
right  of  possession  of  real  property  under  a 
title  founded  on  an  act  of  CongresSt  which 
rests  upon  the  ground  that  the  title  of  the  ad- 
Terse  party  under  a  tax  deed  was  made  good 
by  prescription  under  the  state  Constitution, 
Inyolyes  no  Federal  question  which  will  sus- 
tain a  writ  of  error  from  the  Supreme  Court 
of  the  United  States. 

[No.  22.] 

Argued  October  24,  25,  1905,    Decided  No- 
vember 19, 1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
affirming  a  judgment  of  the  Eighteenth  Ju- 
dicial District  Court  for  the  Parish  of 
Acadia,  in  that  state,  in  favor  of  defend- 
ants in  a  petitory  action  to  recover  pos- 
session of  real  property.  Diamiesed  for 
want  of  jurisdiction. 

See  same  case  below,  111  La.  563,  35  So. 
747. 

Statement  by  Mr.  Chief  Justice  Fuller  i 
This  was  a  petitory  action  commenced  by 
the  Corkran  Oil  A,  Development  Company  in 
the  eighteenth  judicial  district  court  for  the 
parish  of  Acadia,  Louisiauia,  on  the  6th  day 
of  December,  a.  d.  1001,  against  Laurent  Ar- 
naudet  and  others,  to  recover  possession  of 
certain  real  property.  Plaintiff  alleged  that 
the  land  was  claimed  by  Anthony  Corkran 
during  his  lifetime,  and  by  his  heirs  and 
legal  representatives  after  his  death,  and 
that  said  claim,  known  as  the  "Corkran 
grant,"  was  finally  confirmed  to  Corkran's 
[183]  heirs  and  legal  *  representatives  by  an  act  of 
Congress  of  February  10,  1897,  and  a  patent 
was  issued  to  them  in  accordance  with  the 
act.  That  Corkran  died  in  about  the  year 
1810,  and  his  succession  was  duly  opened 
in  St.  Landry  parish,  where  he  resided,  and 
where  the  property  was  situated,  and  that 
petitioner  acquired  title  to  said  property 
from  Corkran's  heirs  and  descendants  by  acts 
of  sale  on  various  dates  specified,  snid  dates 
being  subsequent  to  November  10,  1901. 
That  neither  Corkran  and  wife,  nor  any  of 
his  heirs,  legal  representatives,  or  descend- 
ants, ever  sold  or  disposed  of  tlveir  rights, 
title,  or  interests  in  the  land  before  the 
sales  to  petitioner,  and  petitioner  was  now 
the  just,  true,  and  legal  owner  of  the  prop- 
erty. Notwithstanding  which,  defendants, 
without  legal  right  or  title,  and  against 
petitioner's  rights,  had  entered  upon,  and 
now  possessed  and  held,  said  property,  and 
refused  to  deliver  the  same  to  petitioner  as 
of  right. 

The  act  of  Congress  referred  to  i**  as  fol- 
lows   (29  Stat  at  L.  517,  cltap.  213)  : 
''Chap.  213.  An  Act  to  Quiet  Title  and  Foe- 
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session  with  Respect  to  Certain  Uneonfirmed  i 
and  Located  Private  Land  Claims  in  tha  , 
State  of  Louisiana.  , 

**Be  it  enacted  by  the  Senate  and  Bouse 
of  Representatives  of  the  United  States  of 
America  in   Congress  assembled.   That   all 
the  right,  title,  and  interest  of  the  United 
States  in  and  to  the  landA  situated  in  the 
state  of  Louisiana,  known  as  the  located  but 
unconfirmed  private  land  claims  therein,  ag- 
gregating about  eighty  thousand  acres,  and 
specifically  described  in  the  list  or  tabular 
statement  accompanying  the  report,  dated 
February  nineteenth,  eighteen  hundred  and 
eighty,   made   by   the   surveyor  general   of 
Louisiana  to  the  Commissioner  of  the  Gea* 
eral  Land  Office,  under  a  resolution  of  the 
United  States  Senate  of  Deoember  second, 
eighteen    hundred    and    seventy-nine,    and 
which  report  and  list  were  communicated 
to  the  Senate  by  the  Secretary  of  the  In- 
terior on  March  eighth,  eighteen  hundred  and 
eighty,  aa  Senate  Executive  Document  num- 
bered one  hundred  and  eleven,  Forty-sixth 
Congress,  second  session,  shall  be,  and  the 
same  are  hereby,  directed  to  be  granted,  re- 
leased,  and    relinquished   *by    the  United  [11 
States,  in  fee  simple,  to  the  respective  owners 
of  the  equitable  titles  thereto,  and  to  their 
respective  heirs  and  assigns  forever,  as  ful- 
ly  and  completely,  in  every  respect  what- 
ever, as  oould  be  done  by  patents   issued 
therefor  according  to  law. 

"Sec.  2.  That  nothing  contained  in  this 
act  shall  in  any  manner  abridge,  devest,  im- 
pair, injure,  or  prejudice  any  valid  right, 
title,  or  interest  of  any  person  or  persons 
in  or  to  any  portion  or  part  of  the  lands 
mentioned  in  said  first  section,  the  true  in- 
tent of  this  act  being  to  relinquish  and 
abandon,  grant,  give,  and  concede,  any  and 
all  right,  interest,  and  estate,  in  law  or 
equity,  which  i^\e  United  States  is  or  is 
supposed  to  be  entitled  to  in  said  lands,  in 
favor  of  all  persons,  estates,  firms,  or  cor* 
porations  who  would  be  the  true  and  law- 
ful owners  of  the  same  under  the  laws  of 
Louisiana,  including  the  laws  of  prescrip- 
tion, in  the  absence  of  the  said  interest  and 
estate  of  the  United  States. 

**Sec.  3.  That  the  Department  of  the  In- 
terior shall  cause  patents  to  issue  for  such 
lands,  and  such  patents  shall  issue  in  the 
name  of  the  ori;:inal  claimant  as  appeara 
in  the  list  or  schedule  aforesaid,  and  whon 
issued  shall  be  held  to  be  for  the  use  and 
bene  lit  of  the  true  and  lawful  owners  as 
provided  in  sections  one  and  two  of  this  act.** 

The  patent  is  as  follows: 
"The    United    SUtes   of   America   to   all    to 
whom  tliese  presents  shall  come.  Greet- 


ing?: 


"Whereas,  by  the  act  of  Conj^rcss  approved 
February  10th,  ▲.  o.  one  thousand  <  il'iii  liun- 
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drvd  and  ninety-Beven,  entitled  'An  Act  to 
Quiet  Title  and  Poaeefuion  with  Respect  to 
Certain  Unconfirmed  and  Located  Private 
Land  Claims  in  the  State  of  Louisiana/  it 
k  provided — 

I^Here  follows  the  act  of  February  10, 
1S97,  in  fulL] 

"Afld  whereas,  the  private  land  claim  of 
AfithoBj  Corkran  appears  in  the  list  of 
diiiDs  embraced  in  the  aforesaid  Senate  Ex- 
«<^Te  Document  numbered  one  hundred 
PBI]aid  eleven,  *and,  therefore,  stands  confirmed 
Hid  entitled  to  (a  patent  under  the  terms 
olthe)  act  of  Congress  hereinbefore  recited. 

"And  whereas,  the  aforesaid  claim  has 
beta  regularly  surveyed  as  section  forty- 
KTcn  in  township  nine,  south  of  range  two 
vert  in  the  southwestern  district  of  Louisi- 
aaa,  containing  five  hundred  and  eighty 
uses  and  ninety  hundredths  of  an  acre,  as 
tffears  by  the  plat  and  descriptive  notes 
tknof  on  file  in  the  General  Land  Office 
of  tke  United  States,  duly  approved  by  Ghas. 
F.  Diddnson,  U.  S.  surveyor  general  for 
tW  state  of  Louisiana,  on  the  thirtieth  day 
of  October,  one  thousand  eight  hundred  and 
■aetj-seren,  which  said  plat  and  descriptive 
Kte  are  herein  inserted  and  made  a  part  of 
tkse  presents,  and  are  in  the  words  and 
igores  following,   to  wit: 

[Plat  and  descriptive  note.] 

"Nov  know  ye,  that  the  United  States  of 
laeriea,  in  consideration  of  the  premises 
bvoa  9ft  forth,  and  in  conformity  with  the 
ponsioas  contained  in  sections  two  and 
tine  oi  the  aforesaid  act  of  the  tenth  day 
U  February,  one  thousand  and  eight  hun- 
M  and  ninety-seven,  has  given  and 
fluted,  and  by  these  presents  does  give  and 
V2ttt,  mito  the  said  Anthony  Gockran  and 
tfl  kis  ikeirs  and  assigns,  the  tract  of  land 
ofaraced  and  described  in  the  foregoing 
flETTey. 

^0  have  and  to  hold  the  said  tract  of 
airi  with  the  appurtenances  mito  the  said 
iit^ooj  Codcran  his  heirs,  assigns,  and  suc- 
«s«ff5  in  interest  forever." 

D*ted  November  22,  1897. 

Tlie  defendants  filed  exceptions,  and  also 
■  asmered,  admitting  that  Anthony  Gorkran^ 
«  Cochran,  claimed  the  land  in  question, 
^  that  it  was  patented  to  Gorkran  and 
^  Ittirs  under  and  according  to  the  act  of 
Ftfcnaiy  10,  1897,  which  was  fully  set  forth 
i£  the  preamble  to  the  patent;  and. they  as- 
Kited  that  the  true  intent  of  said  act  of 
(oa«;ress  fully  appeared  from  the  2d  sec- 
^  of  the  act,  and  that  "under  and  by  vir- 
^  of  the  laws  of  Louisiana,  all  the  right, 
^^  and  interest  of  Anthony  Gorkran  and 
^  heirs  in  and  to  the  land  claimed  by 
^oistiif,  and  patented  as  aforesaid  to  An- 
I3f;:^7  •Gorkran  and  his  heirs,  had  been  de- 
^%>ted  long  prior  to  the  issuance  of  the 
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aforesaid  patent,  and  was  held  in  full  and 
complete  ownership  long  prior  to  the  date 
of  said  patent  by  the  authors  of  defendants 
and  by  defendants,  under  valid  and  perfect 
titles,  by  and  under  the  laws  of  Louisiana, 
including  the  laws  of  prescription." 

That  the  authoirs  of  defendants  and  de- 
fendants themselves  had  acquired  by  true 
and  valid  title  all  the  right,  title,  interest, 
and  estate  at  law  or  in  equity  in  the  lands 
patented  to  Anthony  Gorkran  and  his  heirs 
prior  to  the  issue  of  the  patent,  by  virtue 
of  the  laws  of  Louisiana  providing  for  the 
sale  oi  all  lands  situated  within  its  borders 
for  nonpayment  of  taxes,  by  mesne  con- 
veyances of  said  lands  from  the  purchaser 
at  a  tax  sale  December  2,  1882,  for  unpaid 
taxes  assessed  on  said  realty  for  the  year 
1881;  and  that  since  said  tax  sale  the  real 
estate  in  question  has  always  been  in  the 
possession  of  the  purchaser  at  that  sale  and 
the  authors  of  defendants  and  the  defend- 
ants themselves,  and  been  occupied  by  them 
as  owners  in  undisturbed  and  quiet  posses- 
sion. Defendants  further  pleaded  in  bar  of 
the  action  and  in  support  of  their  title  "the 
prescription  of  three,  five,  and  ten  years, 
and  that  the  prescription  of  three  years  es- 
tablished by  article  233  of  the  Louisiana 
Constitution  of  1898  is  a  complete  bar  to 
this  action."  Defendants  also  asserted  that 
they  had  paid  taxes  on  said  property  dur- 
ing the  time  of  their  possession,  and  had 
placed  thereon  valuable  improvements, 
amounting  in  the  aggregate  to  upwards  of 
$20,000.  The  trial  court  decided  the  case 
on  the  merits,  and  found  that  defendants 
claimed  title  to  the  land  in  controversy 
through  H«iry  Gellert,  who  purchased  the 
land  at  a  tax  sale  in  1882,  for  taxes  assessed 
against  said  land  in  the  name  of  Anthony 
Gorkran  or  his  heirs,  and  set  forth  the  facts 
on  which  the  court  held  that  the  land  in 
controversy  was  subject  to  such  assessment 
and  sale.  The  trial  court  held  that  the  de- 
fendants were  protected  by  the  prescription 
of  three  years,  provided  in  aHicle  233  of  the 
Constitution  of  1898,  as  well  as  the  prescrip- 
tion of  three  and  five  years  pleaded,  *and[187] 
entered  judgment  for  defendants.  On  ap- 
peal, the  judgment  was  affirmed  by  the  su- 
preme court  of  Louisiana,  the  case  being 
reported  111  La.  563,  35  So.  747. 

That  court  found  as  facts  that,  under  the 
act  of  February  10,  1897,  a  patent  issued 
on  November  22,  1897,  to  Anthony  Gorkran 
and  his  heirs  and  assigns  for  the  lands  in 
controversy  in  this  suit;  that  there  was  not 
in  the  record  any  previous  application  for 
the  land  or  entry  thereof  by  Anthony  Gork- 
ran, but  that  the  records  of  the  Land  De- 
partment showed  that,  in  1816,  the  land  was 
surveyed  by  Deputy  United  States  Surveyor 
Abom,  by  virtue  of   "an  order   from   the 
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principal  doputj'  surveyor  of  the  western 
district,  state  of  Louisiana,  and  in  conformi- 
ty with  a  certificate,  B  No.  1151,  from  the 
board  of  commissioners  of  the  said  western 
district"  for  Anthony  Corkran;  that  this 
map  and  proccs  verbal  were  approved  May 
21,  IB  17,  by  Gideon  Fritz,  principal  deputy 
surveyor;  that  the  land  was  again  surveyed 
in  1875  by  P.  A.  Thibodaux,  deputy  survey- 
or, and  across  his  map  is  written  "Claimed 
by  Anthony  Corkran — no  confirmation 
found;"  that  the  officers  of  the  United 
States  Land  Office  refused  to  dispose  of  the 
land  under  the  general  land  laws  of  the 
United  States,  and  finally  Congress  passe  i 
the  act  of  1897 ;  that  on  December  27,  1882, 
the  tax  collector  of  the  parish  of  St.  Landry 
executed  a  deed  in  favor  of  Henry  Gellert, 
which  was  recorded  on  the  same  day  in  the 
conveyance  book  of  that  parish,  reciting 
that  on  the  2d  day  of  December,  1882,  he 
had  adjudicated  to  said  Gellert  at  public 
sale  the  land  in  controversy,  **being  the  prop- 
erty of  Anthony  Corkran  or  his  heirs,  as  per 
assessment  roll  of  the  state  of  Louisiana  of 
the  year  1881,  to  satisfy  a  debt  due  the 
said  state  for  the  unpaid  taxes"  for  said 
year;  and  that  "the  present  defendants  are 
admittedly  in  possession  of  the  land  pat- 
ented to  Anthony  Corkran  or  his  heirs." 
And  the  court  held  "that  the  land  in  contro- 
versy was  subject  to  taxation  and  sale  for 
nonpayment  of  taxes,"  and  that  the  objec- 
tion that  it  was  not  so  subject  was  unten- 
able. 

As  to  the  objection  that  the  tax  deed  was 
[188]  invalid  because  *of  indefiniteness  of  descrip- 
tion, the  court  held  that  the  presumption, 
after  the  great  lapse  of  time,  was  that  the 
assessment  roll  to  which  the  deed  referred 
was  sufficiently  precise  and  definite,  an<^ 
was  correct  and  regular,  and  that  defend- 
ants were  justified  in  relying  on  the  pre- 
sumption of  regularity,  in  the  absence  of 
actual  attack  upon  the  tax  proceedings. 

The  court  held  further  that  the  argu- 
ment of  plaintifT  that  Corkran  and  his  heirs 
were  without  right  of  any  kind  in  the  land 
in  controversy  would  leave  the  government, 
80  far  as  they  were  concerned,  free  to  make 
such  disposition  of  said  land  as  it  might 
think  proper;  for  the  result  of  such  argu- 
ment would  be  to  throw  them  out  of  court 
for  want  of  interest  in  the  subject-matter, 
their  rights  resting  exclusively  upon  the 
government's  acts.    The  court  said: 

"If  Corkran  or  his  heirs  had  no  claim 
of  character  such  as  could  be  forced  or  le- 
gally entitled  to  hare  been  recognized,  the 
government  could  impose  such  conditions  to 
the  voluntary  recognition  of  the  same  as 
it  thought  proper,  and  the  parties  claiming 
under  the  act  of  recognition  would  be 
forced  to  accept  them  or  nothing.  •  •  . 
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"There  is  no  one  before  the  court  dalra- 


ing  rights  under  the  government  adverse  to 
the  rights  acquired  by  the  parties  under 
the  government,  and  whatever  rights  the 
government  itself  might  have  had,  or  grounds 
for  objection,  it  had  expressly  renounced  and 
waived,  not  only  in  favor  and  behalf  of  An- 
thony Corkran  or  his  heirs,  but  of  any  other 
person  who  would  have  had  legal  rights 
had  the  government  itself  had  none  when 
tJiose  rights  attached.  This  renunciation  or 
waiver  could  as  legally  and  properly  have 
been  made  by  the  government  in  behalf  and 
in  favor  of  this  class  of  persons  as  it  could 
have  been  made  in  favor  of  the  Corkran 
lieirs ;  and  that  this  renunciation  and  waiver 
was  intended  to  cover  and  protect  the  rights 
of  the  latter  class  appears  on  the  face  of 
the  act  of  Congress.     .     .     . 

"Grant  that  the  act  of  Congress  was  an 
original  grant  to  the  Corkran  heirs  as  of 
date  of  its  passage;  it  was  none  the  less  *a[! 
grant  coupled  with  conditions  and  charges 
in  favor  of  third  parties,  and  the  Corkran 
heirs  were  forced  to  accept  the  grant  with 
the  conditions  attached.  They  could  not  ac- 
cept it  as  far  as  it  might  be  favorable  to 
them,  and  repudiate  its  effect  as  to  other 
parties.  .  .  .  There  are  no  persons 
claiming  adverse  rights,  and,  the  government 
having  expressly  renounced  and  waived  her 
own,  plaintiff  cannot,  through  her,  urge 
them." 

The  court  pointed  out  that  counsel,  not- 
withstanding the  provisions  of  article  233 
of  the  Constitution  of  1898  as  to  the  pre- 
scription of  three  years  barring  an  action 
seeking  to  annul  a  tax  title,  had  brought  a 
direct  petitory  action  against  defendants  in 
actual  possession  of  the  property  which  tlMgr 
claimed.     The  court  continued: 

"On  the  trial  of  the  ease,  defendants  es- 
tablished that  they  and  their  authors 
had  been  in  possession  as  they  had  al- 
leged,   .    .     . 

"Defendants  evidently  relied  in  their 
pleadings  and  proof  upon  article  233  of  the 
Constitution,  upon  the  strength  of  the  de- 
fensive position  which  they  would  hold 
when  they  should  have  shown  an  actual  cor- 
poreal possession  of  the  property  claimed  hy 
themselves  and  their  authors  for  nineteen  or 
twenty  years  as  owners,  and  have  traced 
their  rights  back  to  a  tax  sale. 

".  .  .  Defendants  do  not  plead  pre- 
scription  agi^inst  the  petitory,  but  upon  am 
incidentally  raised,  action  of  nullity.  The 
sale  referred  to  was  strictly  a  sale  for  taxee. 
The  property  was  proceeded  agi^inst  as  prop- 
erty belonging  to  Anthony  Corkran  or  hie 
heirs,  and,  as  matters  have  now  shaped 
themselves,  it  must  be  taken  to  haTe  be- 
longed to  them  at  the  time  of  the  sale. 
The  defendants  and  their  authors  not  oaly 
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kid  eorporeal  posaession  prior  to  1898,  but 
it  exteiided  (before  the  institution  of  this 
ndt)  for  three  years  after  the  adoption  of 
titf  CoBstitution  of  1898,  so  that  this  pos- 
Kfskm  was  itself  protected  permanently  from 
tttack  by  plaintiff  by  article  233,  independ- 
catly  of  the  merits  of  the  tax  title  .  .  . 
ptO^na  *had  the  property,  at  the  time  of  the 
tax  nie,  not  been  segregated  from  the  public 
doRtin,  and  even  though  their  title  to  the 
property  had  been  void.  .  .  .  This  per- 
■aaent  protection  to  possession  is  equiva- 
Int  to  legal  ownership.  Pillow  v.  Roberta, 
U  How.  472,  14  L.  ed.  228.  .  .  .  Plain- 
tiff bad  certainly  the  right,  even  on  their 
flvn  theory,  to  attadc  defendants'  tax  title 
ift«-T  February,  1897.  Having  failed  to  in- 
<itnt«  their  proceeding  within  the  three 
jttrs  from  the  date  of  the  adoption  of  the 
C«Btitution,  their  right  of  action  was  for- 
nw  harrwL  Re  Lockhart,  109  La.  740,  33 
Sa  753. 
*We  think  that  defendants  have  sustained 
I  tbnr  defense  under  both  of  the  prescriptions 
I  ixToked. — that  of  ten  years.acgutrentfi  oausoy 
tid  that  of  three  years,  under  article  233 
«<tfe  Constitution." 


Utttrt,  Kenmeth  Balllio  and  E.  B. 
tibilsaoB  argued  the  cause,  and,  with 
Vr.  Eompden  Story,  filed  a  brief  for  plain- 
tiff ia  error: 

Federal  and  constitutional  questions  are 
ITBKnted  for  review  by  this  court  under  the 
vrit  of  error  granted  in  this  case. 

Ifirtm  V.  Hunter,  1  Wheat.  304,  4  L.  ed. 
•7:  BM^mell  v.  BrodeHck,  13  Pet.  436,  10  L. 
«d.  235;  Chouteau  v.  Eckhart,  2  How.  372, 
n  L  ed.  304:  Rector  v.  Ashleij,  6  Wall. 
141  18  L.  ed.  733;  Cunningham  t.  AMhley, 
14  How.  377,  14  L.  ed.  462;  Husaman  v. 
(hrk^m.  165  U.  S.  144,  41  L.  ed.  664,  17 
Sap.  Ct  Bep.  253. 

Tbe  record,  containing  the  statement  of 
fKti  and  the  decision,  presents  these  ques- 


Irmtrong  v.  Athena  County,  16  Pet.  285, 
l«  L  ed.  967 ;  Walker  v.  Villavaao,  6  Wall. 
ISS.  18  L.  ed.  854. 

TW  decision  of  a  state  court  against  a 
rii^t  or  title  to  land  set  up  under  an  act  of 
OBspm  is  fgfiewable  in  the  Supreme  Court 
if  tbe  United  States. 

Jokmaon  v.  Towaley,  13  Wall.  72,  18  L. 
ei  485;  SUver  v.  Ladd,  6  Wall.  440,  18  L. 
it  828;  Atherton  v.  Fowler,  91  U.  S.  143, 
OL  ed.  265;  Olaagow  v.  Baker,  128  U.  S. 
J»,  32  L.  ed.  513,  9  Sup.  Ct.  Rep.  164; 
JNH«eote  V.  Baehelder,  1  Wall.  109,  17  L. 
«t  551 ;  Cohen  v.  Virginia,  6  Wheat.  264,  5 
L  ei  257;  Martin  v.  Hunter,  aupra;  Crow- 
ds T.  Ummdell,  10  Pet.  368,  9  L.  ed.  458. 

court,  therefore,  has  jurisdiction  to 
the  judgment  brought  up  by  the  writ 
lit  U.S. 


of  error  to  ascertain  whether  that  judgment 
has  correctly  applied  the  laws  of  the  state 
of  Louisiana  on  the  subject  of  prescription 
to  the  facts  of  this  case. 

Martin  v.  Hunter,  1  Wheat.  359,  4  L.  ed. 
Ill;  Bmith  v.  Maryland,  6  Cranch,  286,  3 
L.  ed.  225. 

Measra.  D.  CalPery,  Jr.,  and  CHlbert 
If.  I>iipr6  argued  the  cause,  and,  with 
Meaara.  D.  Cajfery,  J.  Bully  Martel,  and 
P.  J.  Chappuia,  filed  a  brief  for  defendants 
in  error: 

A  Federal  question  cannot  be  raised  on 
a  petition  for  rehearing  after  judgment  in 
the  highest  court  of  the  state, — the  more  so 
where  suci  petition  is  denied  without  opin- 
ion. 

Taylor,  Jurisdiction  &  Procedure  of 
U.  S.  Supreme  Court,  §  244,  p.  448;  Texaa 
d  P.  R.  Co.  V.  Southern  P.  Co.  137  U.  S.  48, 
34  L.  ed.  614,  11  Sup.  Ct.  Rep.  10:  Bushnell 
V.  Crooke  Min.  d  Smelting  Co.  148  V.  S. 
682,  37  L.  ed.  610,  13  Sup.  Ct.  Rep.  771; 
Turner  v.  Richardson,  180  U.  S.  91,  45  L. 
ed.  440,  21  Sup.  Ct.  Rep.  295. 

And  a  petition  for  the  writ  forms  no  part 
of  the  record  upon  which  to  determine 
whether  a  Federal  question  arose  and  was 
decided  in  the  state  court. 

Taylor,  Jurisdiction  &  Procedure  of  U. 
S.  Supreme  Court,  §  243,  p.  447;  Butler  v. 
Gage,  138  U.  S.  52,  34  L.  ed.  869,  11  Sup. 
Ct.  ^tep.  236;  Clark  v.  Pennsylvania,  128  U. 
S.  395,  32  L.  ed.  487,  9  Sup.  Ct.  Rep.  113; 
Manning  v.  French,  133  U.  S.  186,  33  L. 
ed.  582,  10  Sup.  Ct.  Rep.  258;  Telluride 
Power  Tranamiaaion  Co.  v.  Rio  Grande 
Weatern  R.  Co.  187  U.  S.  569,  47  L.  ed.  307^ 
23  Sup.  Ct.  Rep.  178;  Johnaon  v.  Riak,  137 
U.  S.  307,  34  L.  ed.  686,  11  Sup.  Ct.  Rep. 
Ill;  Leeper  v.  Texaa,  139  U.  S.  462,  35  L. 
ed.  225,  11  Sup.  Ct.  Rep.  577. 

A  writ  of  error  to  a  state  court  is  not  al- 
lowed as  a  matter  of  right. 

Twitchell  v.  Pennaylvania,  7  Wall.  321,  19 
L.  ed.  223;  Spies  v.  Illinoia  {Ex  parte 
Spiea)  123  U.  S.  131-143,  31  L.  ed.  80,  8 
Sup.  Ct  Rep.  21. 

To  gjve  this  court  jurisdiction  of  a  writ 
of  error  to  a  state  court,  it  must  affirmative- 
ly appear  not  only  that  a  Federal  question 
was  presented  for  decision  to  the  highest 
court  of  the  state  having  jurisdiction,  but 
that  its  decision  was  necessary  to  the  deter- 
mination of  the  cause,  and  it  was  actually 
decided,  or  that  the  judgment  as  rendered 
could  not  have  been  given  without  decid- 
ing it. 

Johnaon  v.  Riak,  and  Leeper  v.  Texas, 
aupra;  Dibble  v.  Bellingham  Bay  Land  Co. 
163  U.  S.  63-70,  41  L.  ed.  72-74,  16  Sup. 
Ct.  Rep.  939;  De  Saussure  v.  Gaillard,  127 
U.  S.  216,  32  L.  ed.  125,  8  Sup.  Ct.  Rep. 
1053. 
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When  a  record  shows  that  two  questions 
^re  presented  by  the  pleadings,  one  Federal 
and  one  non-Federal,  and  that  the  judgment 
below  rested  upon  a  decision  of  the  non- 
Federal  question,  this  court  has  no  juris- 
diction to  review  the  judgment. 

Murdoch  v.  Memphis,  20  Wall.  590,  22 
L.  ed.  429;  Eustis  v.  Bolles,  150  U.  S.  361- 
366,  37  L.  ed.  nil,  1112,  14  Sup.  Ct.  Rep. 
131;  Johnson  ▼.  Risk,  137  U.  S.  300-307,  34 
L.  ed.  683-686,  11  Sup.  Ct.  Rep.  Ill;  Powell 
y.  Brunstoick  County,  150  U.  S.  433,  37  L. 
ed.  1134,  14  Sup.  Ct.  Rep.  166;  Dibble  v. 
Bellingham  Bay  Land  Co.  .163  U.  S.  63-69, 
41  L.  ed.  72-74,  16  Sup.  Ct.  Rep.  939;  Cas- 
tillo V.  MoConnico,  168  U.  S.  678,  679,  42 
L.  ed.  624,  18  Sup.  Ct.  Rep.  229;  Taylor, 
Jurisdiction  k  Procedure  of  U.  S.  Supreme 
Court,  pp.  437,  438 ;  Poppe  v.  Langford,  104 
U.  S.  770,  771,  26  L.  ed.  922,  923f;  Lytle 
T.  Arkansas,  22  How.  193,  16  L.  ed.  306. 

All  that  was  said  about  the  act  of  Con- 
gress of  February  10,  1897,  was  unnecessary, 
and  was  not  required  in  the  determination 
of  the  cause, — ^the  decision  finally  resting 
upon  a  line  of  decisions  (Canter  v.  Wil- 
liams, 107  La.  77,  31  So.  627;  Ashley  Co,  ▼. 
Bradford,  109  La.  641,  33  So.  634;  Re  Lock- 
hart,  109  La.  740,  33  So.  753)  declared  by 
the  court  to  have  conclusively  settled  the 
law  on  the  subject;  and  which,  in  effect,  it 
announced  had  become  a  rule  of  property  in 
that  state. 

No  rule  is  more  firmly  established  than 
that  this  court  will  follow  the  construction 
given  by  the  supreme  court  of  a  state  to  a 
statute  of  limitation  of  a  state. 

Leffingvcen  v.  Warren,  2  Black,  599,  17  L. 
ed.  261 ;  Bauserman  v.  Blunt,  147  U.  S.  652, 
37  L.  ed.  318,  13  Sup.  Ct.  Rep.  466;  Dibble 
V.  Bellingham  Bay  Land  Co,  163  U.  S.  63- 
73,  41  L.  ed.  72-75,  16  Sup.  Ct.  Rep.  939. 
See  also  Poppe  ▼.  Langford,  supra;  New 
Orleans  Watertcorks  Co.  v.  Louisiana,  185 
U.  S.  361,  46  L.  ed.  944,  22  Sup.  Ct.  Rep. 
691 ;  Castillo  v.  McConnico,  168  U.  S.  674, 
683,  684,  42  L.  ed.  622,  625,  626,  18  Sup. 
Ct.  Rep.  229. 

It  is  well  settled  that  the  construction 
put  upon  a  state  statute  by  the  highest  court 
ol  the  state  will  generally  be  followed  by 
this  court,  unless  it  conflicts  with  the  Con- 
stitution, or  a  Federal  statute,  or  a  general 
rule  of  commercial  law. 

PoweU  V.  Brunsufick  County,  150  U.  S. 
483,  442,  87  L.  ed.  1134,  1137,  14  Sup.  Ct. 
Rep.  166;  Bausermcm  v.  Blunt,  147  U.  S. 
647,  37  L.  ed.  316,  13  Sup.  Ct.  Rep.  466; 
Rippey  ▼.  Texas,  193  U.  S.  504-609,  48  L. 
ed.  767-769,  24  Sup.  Ct.  Rep.  616 ;  Phcenix 
Ins.  Co.  ▼.  The  Treasurer  {Phceniw  Ins.  Co. 
y.  Gardiner)  11  Wall.  204,  20  L.  ed.  112; 
Dibble  V.  Bellingham  Bay  Land  Co.  163  U. 
S.  63,  41  L.  ed.  72,  16  Sup.  Ct.  Rep.  939. 
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In  the  instant  case  the  plaintiff  did  com- 
plain before  judgment  that  it  had  been  dfr> 
prived  of  its  property  without  due  process 
of  law,  but  that  this  had  been  done  under 
article  5  of  the  amended  Constitution  of 
the  United  States.  It  thereafter,  in  its 
application  for  rehearing,  and  in  its  pe- 
tition for  the  writ,  declared  that  it  had  suf- 
fered under  the  14th  Amendment.  This 
declaration,  made  for  the  first  time  after 
judgment  in  the  state  courts,  comes  too  late. 

Chapin  v.  Fye,  179  U.  S.  127,  45  L.  ed. 
119,  21  Sup.  Ct.  Rep.  71;  Scudder  v.  Comp- 
troller (Scudder  v.  Coler)  175  U.  S.  33,  44 
L.  ed.  62,  20  Sup.  Ct.  Rep.  26;  Millrr  v. 
Cornwall  R.  Co,  168  U.  S.  131,  42  L.  ed. 
409,  18  Sup.  Ct.  Rep.  34;  Simmerman  v. 
Nebraska,  116  U.  S.  54,  29  L.  ed.  536,  6  Sup. 
Ct.  Rep.  333. 

The  writ  forms  no  part  of  the  record  upoa 
which  action  here  Is  taken. 

Leeper  v.  Texas,  139  U.  S.  462,  35  L.  ed. 
225,  11  Sup.  Ct.  Rep.  577;  Bushnell  r. 
Crooke  Min,  d  Smelting  Co,  148  U.  8.  682. 
37  L.  ed.  610,  13.  Sup.  Ct.  Rep.  771 ;  Chapin 
V.  Fye,  179  U.  S.  127,  130,  45  L.  ed.  119,  121. 
21  Sup.  Ct.  Rep.  71;  Miller  ▼.  ComwaU  R. 
Co.  supra;  Taylor,  Jurisdiction  &  Procedure 
of  U.  S.  Supreme  Court,  |  244,  p.  448. 

The  general  principle  which  deprives  this 
court  of  jurisdiction,  and  cuts  off  any  fur- 
ther investigation  into  this  case  after  ascer- 
taining that  a  state  prescription  was  upheld 
in  the  supreme  court  of  Louisiana,  is  thmt, 
before  it  can  be  said  that  any  right  or  title 
under  a  statute  of  the  United  States  has 
been  denied,  i:t  is  necessary  to  overcome  the 
judgment  of  the  state  court  upon  a  ques- 
tion of  local  or  state  law. 

Poppe  V.  Langford,  104  U.  S.  770,  26  L. 
ed.  922 ;  Johnson  v.  Risk,  137  U.  S.  309,  34 
L.  ed.  687,  11  Sup.  Ct.  Rep.  Ill;  Lytl^  ▼. 
Arkansas,  22  How.  193,  16  L.  ed.  306; 
Telluride  Power  Transmission  Co.  v,  Rio 
Grande  Western  R,  Co,  175  U.  S.  639,  44  t^ 
ed.  305,  20  Sup.  Ct.  Rep.  245,  187  U.  S.  569. 
47  L.  ed.  307,  23  Sup.  Ct  Rep.  178;  DihhU 
V.  Bellingham  Bay  Land  Co.  supra. 

The  Federal  question  must  be  considered 
RA  not  decided  when  a  question  of  state  law 
intervenes,  and  is  decisive  of  the  ease.  To 
give  jurisdiction,  the  Federal  question  must 
be  necessary  to  the  judgment  or  decree  com- 
plained of. 

Detroit  City  R.  Co,  v.  Guthard,  114  U.  8. 
133,  29  L.  ed.  118,  5  Sup.  Ct.  Rep.  811: 
Chouteau  v.  Gibson,  111  U.  S.  200,  28  L.  ed. 
400,  4  Sup.  Ct.  Rep.  340;  Citizens*  Bank  ▼. 
Board  of  Liquidation  (Louisiana  ex  rrh 
Citizens*  Bank  v.  Board  of  Liquidation)  9f) 
U.  S.  140,  25  L.  ed.  114;  McManum  v. 
O'Sullivan,  91  U.  S.  578,  23  L.  ed,  30O; 
Murdock  v.  Memphis,  20  Wall.  590,  22  U 
ed.  429;  Adams  County  r.  Burlington  d  if. 
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Skier  R.  Oo.  112  U.  a  127,  28  L.  ed.  680, 

9  Sop.  Ct.  Rep.  77;  Chapman  v.  Goodnow 
{Chapman  v.  Crane)  123  U.  S.  548,  31  L. 
•1  238,  8  Sup.  Ot.  Rep.  211 ;  Brooks  v.  Mis- 
mmri,  124  U.  S.  400,  31  L,  ed.  458,  8  Sup. 
Ct  Rep.  443;  New  Orleans  Watertoorks  Co. 
T.  Louisiana  Sugar  Ref.  Co,  125  U.  S.  29, 
Jl  L.  ed.  612,  8  Sup.  Ct.  Rep.  741;  De 
Saussure  t.  Oaillard,  127  U.  S.  234,  32  L. 
sL  132,  8  Sup.  Ct.  Rep.  1053;  Israel  v. 
Artkw,  152  U.  S.  362,  38  L.  ed.  478,  14 
8op.  Ct  Rep.  683;  Wailes  v.  Smith,  157  U. 
&  27«,  39  L.  ed.  700,  15  Sup.  Ct.  Rep.  624; 
BsU  T.  Akers,  132  U.  S.  565,  33  L.  ed.  447, 

10  Sap.  Ct.  Rep.  171;  San  Francisco  ▼. 
lt$ell.  133  U.  S.  67,  33  L.  .ed.  571,  10  Sup. 
Ct  Rep.  241. 

Mftsrs.  Frederic  D.  McKenney,  John 
8fslding  Flannery,  and  James  L,  Autry 
fkd  a  separate  brief  for  defendants  in  error : 

The  supreme  court  of  Louisiana  held  that, 
the  prescribed  period  having  elapsed  with- 
oit  mit  having  been  brought,  art.  233  of 
the  state  Constitution  guaranteed  to  defend- 
tats  the  permanency  of  their  possession  and 
tb&t  sneh  guaranteed  permanency  of  posses- 
nm  was  equivalent,  under  the  state  law,  to 
a  lefal  title.  This  was  the  real  and  indis- 
putable ground  upon  which  the  judgment  of 
tk  state  court  rested.  Whether  the  conclu- 
KB  reached  was  correct  depends  entirely 
Bpoa  the  proper  construction  and  application 
ti  tlw  provisions  of  the  state  Constitution  to 
tk  ficts  found.  It  does  not  in  any  wise 
Pepcid  upon  the  Constitution,  or  laws,  or 
tttlwrity  of  the  United  States.  A  writ  of 
«T^r  to  review  such  a  judgment  will  not  lie. 

^'kapman  v.  Ooodnow  {Chapman  v. 
'^naf  I  123  U.  S.  540,  31  L.  ed.  235,  8  Sup. 
(X.  Rep.  211;  Wells  y.  Coodnow  {Wells  v. 
Oranf )  150  U.  S.  84,  37  L.  ed.  1007,  14  Sup. 
a  Rep.  22. 

WWe  the  decision  of  the  state  supreme 
wt  rests  on  an  independent  ground  of 
bv  not  involving  any  Federal  question,  this 
<sort  has  no  jurisdiction. 

Tfir  Orleans  Waterworks  Co.  v.  Louisiana 
B%9v  Ref,  Co.  125  U.  S.  18,  31  L.  ed.  607, 
»  Sap.  Ct.  Rep.  741. 

The  ground  of  the  decision  in  the  state 
cocrts  was  independent  of  any  claim  of  right 
VBder  the  statute  of  1897,  and  its  adjudica- 
tin  involved  no  Federal  question.  The 
'nt  of   error   should,    therefore,    be    dis- 


Enstis  V.  Belles,  150  U.  S.  361,  37  L.  ed. 
nil  14  Sup.  Ct.  Rep.  131;  Carothers  v. 
*«>«•,  164  U.  S.  325,  41  L.  ed.  463,  17  Sup. 
^  Rep.  106;  Moran  v.  Horsky,  178  U.  S. 
^.  44  L.  ed.  1038,  20  Sup,  Ct.  Rep.  866. 

If  the  accident  that  either  one  or  both  of 
^  parties  to  the  controversy  claimed  title 
■■dfr  the  United  States  was  to  be  oon- 
Bdered  as  suflicient  to  bring  it  within  the 


jurisdiction  of  this  court,  then  every  con* 
troversy  involving  the  title  to  such  lands, 
whether  it  involved  merely  the  inheritance, 
partition,  devise,  or  sale,  of  it,  would,  with 
equal  propriety,  be  subject  to  examination 
by  this  court. 

Morcland  v.  Page,  20  How.  522,  523,  15 
L.  ed.  1009,  1010. 

It  is  a  mistake  to  suppose  that  every  suit 
for  real  estate,  in  which  the  parties  claim- 
ing under  the  Federal  government  are  at 
issue  as  to  which  of  them  is  entitled  to  the 
benefit  of  that  title,  necessarily  raises  a 
question  of  Federal  cognizance.  If  this  were 
so,  the  title  to  all  the  vast  domain,  once 
vested  in  the  United  States,  could  be  brought 
from  the  state  courts  to  this  tribunal. 

Carpenter  v.  Williams,  9  Wall.  785,  786, 
19  L.  ed.  827,  828;  Martin  v.  Marks,  97  U. 
S.  345,  348,  24  L.  ed.  940,  941. 

The  mere  averment  of  the  existence  of  a 
Federal  question  is  not  sufficient  to  give  this 
court  jurisdiction;  a  real,  and  not  a  ficti- 
tious. Federal  question  is  essential  to  give 
this  court  jurisdiction  over  the  judgment  of 
state  courts ;  and,  when  it  appears  that  the 
alleged  Federal  question  upon  which  juris- 
diction is  invoked  is  wholly  without  founda- 
tion, the  writ  of  error  will  be  dismissed. 

Saioyer  v.  Piper,  189  U.  S.  154,  156,  157, 
47  L.  ed.  757-759,  23  Sup.  Ct.  Rep.  633. 

The  attempt  to  assert  a  Federal  question 
for  the  first  time  in  a  petition  for  rehearing 
is  too  late,  unless  it  appears  that  the  cburt 
entertained  the  petition  and  disposed  of  the 
question. 

Fullerton  v.  Tcojcm,  196  U.  S.  192,  49  L. 
ed.  443,  25  Sup.  Ct.  Rep.  221. 

Apart  from  the  foregoing  considerations, 
the  plaintifT  in  error  ought  not  to  receive 
favorable  consideration  in  this  court.  Its 
sole  interest  in  the  lands  in  controversy 
grows  out  of  champertous  agreements,  which 
are  contrary  to  public  policy,  unlawful,  and 
void. 

While  the  judgment  of  the  supreme  court 
of  the  state  did  not  turn  upon  this  point,  the 
proof  concerning  it  is  indisputable.  This 
court  will  not  be  astute  to  maintain  a  writ 
of  error  in  such  a  case. 

Peck  V.  Heurich,  167  U.  S.  624,  630,  632, 
42  L.  ed.  302,  306,  17  Sup.  Ct.   Rep.  927. 

Mr.  Chief  Justice  Fuller,  having  made 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

In  the  progress  of  the  case  in  the  trial 
court  no  Federal  •question  as  such  was  8pe-[193] 
cifically  raised,  but  when  it  reached  the  su- 
preme court  it  was  assigned  for  error  that 
if  article  233  of  the  Constitution  of 
Louisiana  of  1898  had  the  efTect  of 
validating  the  tax  sale  to  Henry  Gellert, 
it  was  in  violation  of  article  5  of  the  amend* 
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ments  to  the  Constitution  of  the  United 
States.  Counsel  for  plaintiff  in  error  admit 
that  this  was  a  misreference.  but  contend 
that  it  was  corrected  by  the  petition  for  re- 
hearing filed  after  judgment,  which  alleged 
a  violation  of  the  14th  Amendment;  but 
this  came  too  late,  unless  the  petition  was 
entertained  and  the  point  passed  on.  Ful- 
lerton  v.  Texas,  19C  U.  S.  192,  49  L.  ed. 
443,  25  Sup.  Ct.  Rep.  221.  And  this  peti- 
tion was  denied  without  any  observations. 
The  petition  for  the  writ  of  error  from 
this  court  and  the  assignment  of  errors 
herein  set  up  Federal  questions,  but  they 
form  no  part  of  the  record  on  which  to 
determine  whether  a  Federal  question  was 
decided  by  the  state  court.  Leeper  v.  Texas, 
139  U.  S.  462,  35  L.  ed.  225,  11  Sup.  Ct.  Rep. 
577 ;  Chnpin  v.  Fyc,  179  U.  S,  127,  45  L.  ed. 
119,  21  Sup.  Ct.  Rep.  71.  And  counsel  fur- 
ther estate  "that  in  so  far  as  the  errors  as- 
signed are  said  to  have  violated  the  due  proc- 
ess of  law  provision  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States, 
they  are  not  pressed." 

If  it  be  conceded  that  plaintiff  specially 
set  up  and  claimed  title  to  the  land  in  con- 
troversy under  the  act  of  Congress  of  Feb- 
ruary 10,  1897,  that  would  not  be  suflS- 
cient  to  give  jurisdiction  unless  the  state 
courts  had  decided  against  such  title.  But 
that  was  not  the  decision  here.  What  was 
decided  was  that  the  prescribed  period  hav- 
ing elapsed,  article  233  of  the  Louisiana 
Constitution  operated  aa  the  equivalent  of 
legal  title  through  the  tax  deed.  The  cor- 
rectness of  this  conclusion  depended  on  the 
proper  construction  and  application  of  the 
provisions  of  the  state  Constitution  on  the 
facts  found,  and  not  on  the  Constitution  or 
laws  of  the  United  States. 

The  state  Constitution  of  1898  was 
adopted  and  went  into  effect  May  12,  1898. 
La.  Const.  1898,  p.  88.  Article  233  pro- 
vided: 

**Xo  sale  of  property  for  taxes  shall  be 
[104]  set  aside  for  any  *cause,  except  on  proof  of 
dual  assessment,  or  of  payment  of  the  taxes 
for  which  the  property  was  sold  prior  to 
the  date  of  the  sale,  unless  the  proceeding 
to  annul  is  instituted  .  .  .  within  three 
years  from  the  adoption  of  this  Constitu- 
tion, as  to  sales  already  made.''  Const. 
1898,  p.  61. 

The  record  showed  that  defendants  and 
their  authors  had  been,  since  1882,  in  quiet, 
peaceable  possession  of  the  property  in  ques- 
tion under  a  tax  title,  the  validity  of  which 
had  not  been  impeached  by  any  direct  pro- 
ceeding; that  more  than  three  years  had 
elapsed  before  the  institution  of  the  present 
action  since  the  adoption  of  the  Constitution 
(and  more  than  that  since  the  passage  of 
the  act  of  Februaiy  10.  1897,  and  the  issue 
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of  the  patent,  November  22,  1897),  and  tliat 
at  any  time  within  such  three  years  plain- 
tiff or  its  authors  might  have  instituted 
suit  against  defendants  to  annul  the  sale. 

And  the  decision  of  the  state  supreme 
court  that,  in  these  circumstances,  article 
233  made  good  defendants'  title,  rested  on 
a  ground  independent  of  the  act  of  1897, 
and  involved  no  Federal  question. 

Writ  of  error  dismissed. 


UNION  REFRIGERiVTOR  TRANSIT  COM- 
PANY, Plff,  in  Err,, 
r. 

COMMONWEALTH   OF  KENTUCKY. 
(See  S.  C.  Reporter's  ed.  194-211.) 


Coast ItBtloB at  l»vr— due  proeeaa  of  la^r 
—state  taxatloa  of  tanvtblo  perooaal 
property  ia  other  states.— Dae  process 
of  law  is  denied  a  Kentucky  corporation  hj 
,tL  tax  assessed  under  tbe  authority  of  Ky. 
Stat  f  4020,  upon  Its  rolling  stock  perma- 
nently  located  In  other  states  and  employed 
there  In  the  prosecution  of  its  boslncas. 

[No.  84.] 

Argued    October    IS,     16,     1905.     Decided 
November  IS,  1905, 

IN  ERROR  to  the  Court  of  Appeals  of  Um^ 
Commonwealth  of  Kentucky  to  review  a 
judgment  which,  reversing  the  judgment  of 
the  Jefferson  Circuit  Court,  sustained  ai« 
assessment  on  the  rolling  stock  of  a  Ken- 
tucky corporation  permanently  located  in 
other  states  and  employed  there  in  the  pro«- 
ecution  -of  its  business.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  20  Ky.  L.  Rep.  23, 
80  S.  W.  490. 


Statement  by  Mr.  Justice  Browmt 
This  proceeding  was  begun  by  a  state- 
ment filed  by  the  revenue  agent  of  tbe  oom* 
monwealth  in  the  Jefferson  county  courts 
praying  that  certain  personal  property  be> 
longing  to  the  plaintiff  in  error  be  assesMvi'ti 
for  taxation  for  state,  county,  and  munic 
ipal  taxes,  and  be  also  adjudged  to  pay  • 
penalty  of  20  per  cent  on  the  aggre^^t^ 
amount  of  the  tax. 

To  this  statement  the  transit  oompan^ 
filed  certain  demurrers  and  answers.  tip<u 
which,  and  upon  the  deposition  of  the  onmp 
troller  of  the  company  in  St.   Louis,   Mia 

souri,  the  case  went  to  a  hearing,  and    rt* 

?  —  _ 

Note. — On  the  situs,  for  tosing  pHrpomt* 
of  tangible  personal  property  of  domestic  t^xtr 
j)ovaiion9  in  the  United  States — see  note  t 
Tea  (ran  Transp.  Co.  ▼.  Board  of  Asseasont,  e 
L.R.A.  481. 
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itoek  nsed  within  the  state,  which  was  de- 
tcnnised  hj  the  proportion  which  the  num- 
ber of  miles  of  the  railroad  in  the  state 
bears  to  the  whole  number  of  miles  operated 
faj  the  oompanj. 

The  power  of  taxation,  indispensable  to 
tke  ezisteBoe  of  every  civilized  government, 
b  exercised  upon  the  assumption  of  an 
eqoivalent  rendered  to  the  taxpayer  in  the 
protection  of  his  person  and  property,  in 
adding  to  the  value  of  such  property,  or  in 
^  creation  and  maintenance  of  public 
eoavenienoes  in  whidi  he  shares, — such,  for 
intanee,  as  roads,  bridges,  sidewalks,  pave- 
■eats,  and  schools  for  the  education  of  his 
eUdren.  If  the  taxing  power  be  in  no  posi- 
tioo  to  render  these  services,  or  otherwise 
to  benefit  the  person  or  property  taxed,  and 
neh  property  be  wholly  within  the  taxing 
power  of  another  state,  to  which  it  may  be 
■id  to  owe  an  allegiance,  and  to  which  it 
leoia  for  protection,  the  taxation  of  such 
piopei  t V  within  the  domicil  of  the  owner 
psrtakes  rather  of  the  nature  of  an  extortion 
tkta  a  tax,  and  has  been  repeatedly  held  by 
tUs  court  to  be  beyond  the  power  of  the 
lefislature,  and  a  taking  of  property  with- 
oot  doe  process  of  law.  Northern  C.  R,  Co, 
J.  Jackson,  7  Wall.  262,  19  L.  ed.  88;  State 
Tcj  on  Foreign-held  Bonds,  15  Wall.  300, 
JI  L.  ed.  179;  Tappan  v.  Merchants*  Nat, 
Bmk,  19  Wall.  490-499,  22  L.  ed.  189-193; 
Msiwmre,  £#.  V£  W,  R,  Co.  v.  Pennsylvania, 
«8  U.  S,  341,  358,  49  L,  ed.  1077,  1083, 
S  Sup.  Ct.  Rep.  669.  In  Chicago,  B.  d  Q. 
R.  Co.  V.  Chicago,  166  U.  S.  226,  41  L.  ed. 
■'T»,  17  Sup.  Ct.  Rep.  581,  it  was  held,  after 
'cH  eonsidrrntion,  that  the  taking  of  pri- 
{M^Tste  pn^>erty  *  without  compensation  was  a 
dais]  of  due  process  within  the  14th 
Amesdment.  See  also  Davidson  v.  New  Or- 
kwtt,  96  U.  S.  97,  102,  24  L,  ed.  616,  618; 
Missouri  P.  B.  Co.  v.  Nebraska,  164  U.  S. 
403,  417,  41  Lu  ed.  489,  495,  17  Sup.  Ct.  Rep. 
130:  Mt,  Hope  Cemetery  v.  Boston,  158 
Maa.  509,  519,  35  Am.  St.  Rep.  515,  33  N. 
L  695. 

Koft  modem  l^slation  upon  this  subject 
Wt  been  directed  (1)  to  the  requirement 
ftst  every  citizen  shall  disclose  the  amount 
•f  his  property  subject  to  taxation,  and 
iUI  contribute  in  proportion  to  such 
■aouat;  and  (2)  to  the  avoidance  of  double 
taxation.  As  said  by  Adam  Smith  in  his 
Wealtii  of  Nations^  Book  V.  chap.  2,  pt.  2, 
p.  371:  fThe  subjects  of  every  state  ought 
to  eontribute  towards  the  support  of  the 
gwei anient  as  nearly  as  possible  in  propor- 
tioa  to  their  respective  abilities ;  that  is,  in 
proportion  to  the  revenue  which  they  re- 
i^eetiTely  enjoy  under  the  protection  of  the 
•tate.  The  expense  of  government  to  the 
iafividuals  of  a  great  nation  is  like  the  ex- 
pesK  of  management  to  the  joint  tenants  of 
li9U.  S. 


a  great  estate,  who  are  all  obliged  to  con- 
tribute in  proportion  to  their  respective  in- 
terests in  the  estate.  In  the  observation  or 
neglect  of  this  maxim  consists  what  is 
called  the  equality  or  inequality  of  taxa- 
tion." 

But  notwithstanding  the  rule  of  uniform- 
ity lying  at  the  basis  of  every  just  system 
of  taxation,  there  are  doubtless  many  in- 
dividual cases  where  the  weight  of  a  tax 
falls  unequally  upon  the  owners  of  the  prop- 
erty taxed.  This  is  almost  unavoidable  un- 
der every  system  of  direct  taxation.  But 
the  tax  is  not  rendered  illegal  by  such  dis- 
crimination. Thus,  every  citizen  is  bound 
to  pay  his  proportion  of  a  school  tax, 
though  he  have  no  children ;  of  a  police  tax, 
though  he  have  no  buildings  or  personal 
property  to  be  guarded;  or  of  a  road  tax, 
though  he  never  use  the  road.  In  other 
words,  a  general  tax  cannot  be  dissected  to 
show  that,  as  to  certain  constituent  parts, 
the  taxpayer  receives  no  benefit.  Even  in 
case  of  special  assessments  imposed  for  the 
improvement  of  property  within  certain  lim- 
its, the  fact  that  it  is  extremely  doubtful 
whether  a  particular  lot  can  receive  any 
benefit  from  the  improvement  does  not  in- 
validate the  tax  with  respect  to  such  lot. 
Kelly  V.  Pittsburgh,  '104  U."  S.  78,  26  L.  ed.[204] 
658;  Amesbury  Nail  Factory  Co.  v.  Weed, 
17  Mass.  53;  Thomas  v.  Oay,  169  U.  S.  204, 
42  L.  ed.  740,  18  Sup.  Ct.  Rep.  340;  Louis- 
ville d  N.  R.  Co.  V.  Barber  Asphalt  Paving 
Co.  197  U.  S.  430,  49  L.  ed.  819,  25  Sup.  Ct. 
Rep.  466.  Subject  to  these  individual  ex- 
ceptions, the  rule  is  that  in  classifying  prop- 
erty for  taxation,  some  benefit  to  the  proper- 
ty taxed  is  a  controlling  consideration,  and 
a  plain  abuse  of  this  power  will  sometimcb 
justify  a  judicial  interference.  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187.  It  is  often  said  protection 
and  pajrment  of  taxes  are  correlative  obli- 
gations. 

It  is  also  essential  to  the  validity  of  a 
tax  that  the  property  shall  be  within  the 
territorial  jurisdiction  of  the  taxing  power. 
Not  only  is  the  operation  of  state  laws  lim- 
ited to  persons  and  property  within  the 
boundaries  of  the  state,  but  property  which 
is  wholly  and  exclusively  within  the  juris- 
diction of  another  state  receives  none  of  the 
protection  for  which  the  tax  is  supposed  to 
be  the  compensation.  This  rule  receives 
its  most  familiar  illustration  in  the  cases  of 
land,  which,  to  be  taxable,  must  be  within 
the  limits  of  the  state.  Indeed,  we  know  of 
no  case  where  a  legislature  has  assumed  to 
impose  a  tax  upon  land  within  the  juris- 
diction of  another  state;  much  less  where 
such  action  has  been  defended  by  any  court. 
It  is  said  by  this  co\irt  in  the  State  Tarn 
an  Foreign-held  Bonds  Case,  16  Wall.  300- 
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695,  11  Sup.  Ct.  Rep.  876;  Pacific  Nat. 
Bank  v.  Pierce  County,  20  Wash.  675,  50 
Pac.  936 ;  State,  Fish,  Prosecutor,  v.  Branin, 
23  N.  J.  L.  484;  People  ex  reL  New  York  C. 
d  H.  R.  R.  Co.  V.  Roberts,  32  App.  Div. 
113,  52  N.  Y.  Supp.  859;  Tennessee  v.  Whit- 
worth,  117  U.  S.  136,  29  L.  ed.  832,  6  Sup. 
Ct.  Rep.  645;  People  ew  rel.  Savings  Bank 
V.  Coleman,  135  N.  Y,  231,  31  N.  E.  1022; 
Bradley  v.  Bander,  36  Ohio  St.  28,  38  Am. 
Rep.  547;  Origgsby  Constr.  Co.  v.  Freeman, 
108  La.  435,  68  L.R.A.  349,  32  So.  399; 
Indiana  ex  rel.  Wolf  v.  Pullman  Palace  Car 
Co.  16  Fed.  193 ;  Pullman  Southern  Car  Co. 
V.  Nolan,  19  Cent.  L.  J.  369,  22  Fed.  276; 
Irvin  V.  New  Orleans,  St.  L.  d  C.  R.  Co.  94 
111.  105,  34  Am.  Rep.  208;  Appeal  Tax  Court 
V.  Pullman  Palace  Car  Co.  50  Md.  452 ;  State 
ex  rel.  Armour  Packing  Co.  v.  Stephens,  146 
Mo.  662,  69  Am.  St.  Rep.  625,  48  S.  W.  929 ; 
American  Refrigerator  Transit  Co.  v.  Ball, 
174  U.  S.  70-82,  43  L.  ed.  899-904,  19  Sup. 
Ct.  Rep.  599;  Union  Refrigerator  Transit 
Co.  V.  Lynch,  177  U.  S.  149,  44  L.  ed.  708, 
20  Sup.  Ct.  Rep.  631 ;  Norfolk  d  W.  R.  Co. 
V.  Board  of  Public  Works,  07  Va.  23,  32  S. 
E.  779;  Com.  v.  American  Dredging  Co.  122 
Pa.  386,  1  L.R.A.  237,  2  Inters.  Cora.  Rep. 
221,  9  Am.  St.  Rep.  116,  15  Atl.  443;  Re 
Swift,  137  N.  Y.  77,  18  L.R.A.  709,  32  N.  E. 
1096;  Leonard  v.  New  Bedford,  16  Gray, 
292 ;  Appeal  Tax  Court  v.  Western  Maryland 
R.  Co.  50  Md.  274;  Appeal  Tax  Court  v. 
Northern  C.  R.  Co.  50  Ud.  417;  Union  Re- 
frigerator Transit  Co.  v.  Lynch,  18  Utah, 
378,  48  L.R.A.  790,  55  Pac.  630. 

The  plaintiff  in  error  is  not  deprived  of 
its  property  without  due  process  of  law,  or 
denied  the  equal  protection  of  the  laws,  by  § 
4020  of  the  Kentucky  statutes,  within  the 
meaning  of  the  14th  Amendment  to  the 
Federal  Constitution. 

Florida  C.  d  P.  R.  Co.  v.  Reynolds,  183  U. 
8.  474,  46  L.  ed.  285,  22  Sup.  Ct.  Rep.  176; 
King  v.  Mullins,  171  U.  S.  436,  43  L.  ed. 
226,  18  Sup.  Ct.  Rep.  925;  Judson,  Taxn. 
fi  437,  p.  562;  Head  Money  Cases  {Edye  v. 
Robertson)  112  U.  S.  595,  28  L.  ed.  802,  5 
Sup.  Ct.  Rep.  247;  Bells  Cap  U.  Co.  v. 
Pennsylvania,  134  U.  S.  233,  33  L.  ed.  894, 
10  Sup.  Ct.  Rep.  533;  Merchants*  d  M.  Nat. 
Bank  v.  Pennsylvania,  167  U.  S.  464,  42  L. 
ed.  238,  17  Sup.  Ct.  Rep.  829;  Columbus 
Southern  R.  Co.  v.  TTrt^^i^  151  U.  S.  478. 
38  L.  ed.  242,  14  Sup.  Ct.  Rep.  396;  Ken- 
tucky Railroad  Tax  Cases,  115  U.  S.  321, 
29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57;  Charlotte, 
C.  d  A.  R.  Co.  V.  Oibbes,  142  U.  S.  386,  35 
L.  ed,  1051,  12  Sup.  Ct.  Rep.  255;  LouisHUc 
d  N.  R.  Co.  V.  Louisville,  16  Ky.  L.  Rep. 
796,  29  S.  W.  865;  Kidd  v.  Alabama,  188  U. 
8.  730-733,  47  L.  ed.  669-673,  23  Sup.  a. 
Rep.  401 ;  Wright  v.  Louisville  d  N.  R.  Co. 
195  U.  S.  219,  49  L.  ed.  167,  26  Sup.  Ct. 
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Rep.  16;  Kirtland  v.  Eotchkiss,  100  U.  a 
491,  25  L.  ed.  558;  State  Railroad  Tax  Cases, 
92  U.  S.  607,  608,  23  L.  ed.  671,  672;  Marye 
V.  Baltimore  d  0.  R.  Co.  127  U.  S.  117,  32 
L.  ed.  94,  8  Sup.  Ct.  Rep.  1037;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  8. 
29,  36  L.  ed.  618,  »  Inters.  Com.  Rep.  595, 
11  Sup.  Ct.  Rep.  876;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  106,  24  L.  ed.  616,  620; 
Dyer  v.  Osborne,  11  R.  I.  321,  23  Am.  Rep. 
460 ;  People  v.  Home  Ins.  Co.  92  N.  Y.  347, 
119  U.  S.  129,  30  L.  ed.  350,  8  Sup.  Ct.  Rep. 
1385;  Louisville  d  N.  R.  Co.  v.  Kentucky, 
183  U.  S.  512,  46  L.  ed.  304,  22  Sup.  Ct 
Rep.  95;  Blackstone  v.  Miller,  188  U.  8.  189, 
47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277;  Louis- 
ville d  J,  Ferry  Co.  v.  Kentucky,  188  U.  8. 
386,  47  L.  ed.  513,  23  Sup.  Ct  Rep.  463; 
Delaware,  L.  d  W.  R.  Co,  v.  Pennsylvania. 
198  U.  8.  343,  49  L.  ed.  1077,  26  Sup.  Ct 
Rep.  669 ;  Com.  v.  Delaware,  L.  d  W.  R.  Co. 
145  Pa.  96,  22  Atl.  157;  Com.  v.  American 
Dredging  Co.  supra;  San  Mateo  County  v. 
Southern  P.  R.  Co.  7  Sawy.  517,  13  Fed. 
722;  Santa  Clara  County  v.  Soulh^^m  P.  R, 
Co.  9  Sawy.  165,  18  Fed.  385;  Northern  P. 
R.  Co.  y.  Walker,  47  Fed.  681;  Olcoti  t. 
Fond  du  Lac  County,  16  Wall.  678,  695.  21 
L.  ed.  382,  388;  McHenry  v.  Alford,  168 
U.  8.  661,  42  L.  ed.  614,  18  Sup.  Ct.  Rep. 
242. 


Mr.  Justice  Browm  delivered  the  opinion 
of  the  court: 

In  this  case  the  question  is  directly  pre- 
sented  whether  a  corporation  organized  un- 
der the  laws  of  Kentucky  is  subject  to  taxa- 
tion upon  its  tangible  personal  property  per- 
manently located  in  ether  states,  and  em- 
ployed there  in  the  prosecution  of  its  busi- 
ness. Such  taxation  is  charged  to  be  a 
violation  of  the  due  process  of  law  clause 
of  the  14th  Amendment. 

Section  4020  of   the   Kentucky   statutes, 
under  which  this  assessment  was  made,  pro- 
vides   that   "all    real    and    personal    estate 
within  this  state,  and  all   personal   estato 
of  persons  residing  •in  this  state,  and  of  m\\{ 
corporations   organized   tinder  the   laws    of 
this  state,  whether  the  property  be  in    or 
out  of  this  state,    .     .     .     shall  be  subje^M 
to  taxation,  unless  the  same  be  exempt  from 
taxation  by  the  Constitution,  and  shall    be 
assessed  at  its  fair  cash  ralue,  estimated  at 
the  price  it  would  brin^  at  a  fair  voluntary 
sale." 

That  the  property  taxed  is  within  tfala 
description  is  beyond  controversy.  The  con- 
stitutionality of  the  section  was  attacked 
not  only  upon  the  ground  that  it  denied  to 
the  transit  company  due  process  of  \\ 
but  also  the  equal  protection  of  the  1i 
in  the  fact  that  railroad  companies 
only  taxed  upon  the  value  of  their  rolling 
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•tock  used  within  the  state,  which  was  de- 
tennined  bj  the  proportion  which  the  num- 
ber of  miles  of  the  railroad  in  the  state 
lean  to  the  whole  number  of  miles  operated 
by  the  company. 

The  power  of  taxation,  indispensable  to 
the  existenee  of  erery  civilized  government, 
b  exercised  upon  the  assumption  of  an 
eqohralent  rendered  to  the  taxpayer  in  the 
protectian  of  his  person  and  property,  in 
•dding  to  the  value  of  such  property,  or  in 
the  creation  and  maintenance  of  public 
ottTenienoes  in  whidi  he  shares, — such,  for 
intaiiee,  as  roads,  bridges,  sidewalks,  pave* 
■eota,  and  schools  for  the  education  of  his 
ekfldren.  If  the  taxing  power  be  in  no  posi- 
tkm  to  render  these  services,  or  otherwise 
to  benefit  the  person  or  property  taxed,  and 
neh  property  be  wholly  within  the  taxing 
power  of  another  state,  to  which  it  may  be 
■id  to  owe  an  allegiance,  and  to  whiclv  it 
looks  for  protection,  the  taxation  of  such 
pioperty  within  the  domicil  of  the  owner 
partakes  riather  of  the  nature  of  an  extortion 
tkta  a  tax,  and  has  been  repeatedly  held  by 
ftis  eonrt  to  be  beyond  the  power  of  the 
legislature,  and  a  taking  of  property  with- 
oat  doe  process  of  law.  Northern  C.  R.  Co. 
r,  J^dimm,  7  Wall.  262,  19  L.  ed.  88 ;  Btatc 
ftj  <m  Foreign-held  Bonds,  15  Wall.  300, 
21  L  ed.  179;  Tappan  v.  Merchants*  Nat. 
imk,l9  Wall.  490-499,  22  L.  ed.  189-193; 
Deloirare,  L.  'd  W.  R,  Co,  v.  Pennsylvania, 
IW  U.  S.  341.  358,  49  L.  ed.  1077,  1083, 
25  Sup.  Ct,  Rep.  669.  In  Chicago,  B.  d  Q. 
R-  Co,  V.  Chicago,  166  U.  S.  226,  41  L.  ed. 
>T9, 17  Sop.  Ct.  Rep.  581,  it  was  held,  after 
'n^  eonsiderttion,  that  the  taking  of  pri- 
IMI]vite  property  'without  compensation  was  a 
dnisl  of  due  process  within  the  14th 
Affleadment.  See  also  Davidson  v.  New  Or- 
km,  96  U.  S.  97,  102,  24  L.  ed.  616,  618; 
Missottri  P.  B,  Co.  v.  Nebraska,  164  U.  S. 
¥A,  417,  41  L.  ed.  489,  495,  17  Sup.  Ct.  Rep. 
130:  Mt.  Hope  Cemetery  v.  Boston,  158 
Mas.  509,  519,  35  Am.  St.  Rep.  515,  33  N. 

Host  modem  l^slation  upon  this  subject 
btt  been  directed  (1)  to  the  requirement 
ftst  ereiy  citizen  shall  disclose  the  amount 
•f  his  property  subject  to  taxation,  and 
ikill  contribute  in  proportion  to  such 
aBoant;  and  (2)  to  the  avoidance  of  double 
taxation.  As  said  by  Adam  Smith  in  his 
Wethh  of  Nations.  Book  V.  chap.  2,  pt.  2, 
p.  371 :  *Tbe  subjects  of  every  state  ought 
to  contribute  towards  the  support  of  the 
CBvcnmient  as  nearly  as  possible  in  propor- 
tioa  to  their  respective  abilities ;  that  is,  in 
proportion  to  the  revenue  which  they  re- 
■peetivdy  enjoy  under  the  protection  of  the 
ittte.  The  expense  of  government  to  the 
ivhviduals  of  a  great  nation  is  like  the  ex- 
pease  of  management  to  the  joint  tenants  of 


a  great  estate,  who  are  all  obliged  to  con- 
tribute in  proportion  to  their  respective  in- 
terests in  the  estate.  In  the  observation  or 
neglect  of  this  maxim  consists  what  is 
called  the  equality  or  inequality  of  taxa- 
tion." 

But  notwithstanding^  the  rule  of  uniform- 
ity lying  at  the  basis  of  every  just  system 
of  taxation,  there  are  doubtless  many,  in- 
dividual cases  where  the  weight  of  a  tax 
falls  unequally  upon  the  owners  of  the  prop- 
erty taxed.  This  is  almost  unavoidable  un- 
der every  system  of  direct  taxation.  But 
the  tax  is  not  rendered  illegal  by  such  dis- 
crimination. Thus,  every  citizen  is  bound 
to  pay  his  proportion  of  a  school  tax, 
though  he  have  no  children ;  of  a  police  tax, 
though  he  have  no  buildings  or  personal 
property  to  be  guarded;  or  of  a  road  tax, 
though  he  never  use  the  road.  In  other 
words,  a  general  tax  cannot  be  dissected  to 
show  that,  as  to  certain  constituent  parts, 
the  taxpayer  receives  no  benefit.  Even  in 
case  of  special  assessments  imposed  for  the 
improvement  of  property  within  certain  lim- 
its, the  fact  that  it  is  extremely  doubtful 
whether  a  particular  lot  can  receive  any 
benefit  from  the  improvement  does  not  in- 
validate the  tax  with  respect  to  such  lot. 
Kelly  v.  Pittsburgh,  ♦104  U.  S.  78,  26  L.  ed.[204] 
658;  Amesbury  Nail  Factory  Co.  v.  Weed, 
17  Mass.  53 ;  Thomas  v.  Oay,  169  U.  S.  264, 
42  L.  ed.  746,  18  Sup.  Ct.  Rep.  340;  Louis- 
ville d  N.  R.  Co.  V.  Barber  Asphalt  Paving 
Co.  197  U.  S.  430,  49  L.  ed.  819,  25  Sup.  Ct. 
Rep.  466.  Subject  to  these  individual  ex- 
ceptions, the  rule  is  that  in  classifying  prop- 
erty for  taxation,  some  benefit  to  the  proper- 
ty taxed  is  a  controlling  consideration,  and 
a  plain  abuse  of  this  power  will  sometimcb 
justify  a  judicial  interference.  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187.  It  is  often  said  protection 
and  pajrment  of  taxes  are  correlative  obli- 
gations. 

It  is  also  essential  to  the  validity  of  a 
tax  that  the  property  shall  be  within  the 
territorial  jurisdiction  of  the  taxing  power. 
Not  only  is  the  operation  of  state  laws  lim- 
ited to  persons  and  property  within  the 
boundaries  of  the  state,  but  property  which 
is  wholly  and  exclusively  within  the  juris- 
diction of  another  state  receives  none  of  the 
protection  for  which  the  tax  is  supposed  to 
be  the  compensation.  This  rule  receives 
its  most  familiar  illustration  in  the  cases  of 
land,  which,  to  be  taxable,  must  be  within 
the  limits  of  the  state.  Indeed,  we  know  of 
no  case  where  a  legislature  has  assumed  to 
impose  a  tax  upon  land  within  the  juris- 
diction of  another  state;  much  less  where 
such  action  has  been  defended  by  any  court. 
It  is  said  by  this  co\irt  in  the  State  Tarn 
on  Foreign-held  Bonds  Case,  15  Wall.  300- 

153 


204-206 


Supreme   Coubt  of  thx  United   States. 


Oct.  Term, 


319,  21  L.  ed.  170-187,  that  no  adjudication 
should  be  necescary  to  establish  so  obvious 
a  proposition  as  that  property  lying  be- 
yond the  jurisdiction  of  a  state  is  not  a  sub- 
ject upon  which  her  taxing  power  can  be 
legitimately  exercised. 

The  argument  against  the  taxability,  of 
land  within  the  juiisdiction  of  another 
state  applies  with  equal  cogency  to  tangi- 
ble personal  property  beyond  the  jurisdic- 
tion. It  is  not  only  beyond  the  sovereignty 
of  the  taxing  state,  but  does  not  and  cannot 
receive  protection  under  its  laws.  True,  a 
resident  owner  may  receive  an  income  from 
such  property,  but  the  same  may  be  said  of 
real  estate  within  a  foreign  jurisdiction. 
Whatever  be  the  rights  of  the  state  with 
respect  to  the  taxation  of  such  income,  it  is 
clearly  beyond  its  power  to  tax  the  land  from 
which  the  income  is  derived.  As  we  said 
[206] in  Louisville  *<€  J,  Ferry  Co.  v.  Kentucky y 
188  U.  S.  386-396,  47  L.  ed.  513-518,  23 
Sup.  Ct.  Rep.  463:  **While  the  mode,  form, 
and  extent  of  taxation  are,  speaking  gener- 
ally, limited  only  by  the  wisdom  of  the  legis- 
lature, that  power  is  limited  by  a  principle 
inhering  in  the  very  nature  of  constitutional 
government, — namely,  that  the  taxation  im- 
posed  must  have  relation  to  a  subject  with- 
in the  jurisdiction  of  the  taxing  govern- 
ment." See  also  M'Culloch  v.  Maryland,  4 
Wheat.  316-429,  4  L.  ed.  579-607;  Bays  v. 
Pacific  Mail  8,  8.  Co,  17  How.  596-599,  16  L. 
ed.  264,  255;  8t,  Louis  v.  Wiggins  Ferry 
Co,  11  Wall.  423,  429,  431,  20  L.  ed.  192, 
194,  195;  Morgan  v.  Parham,  16  Wall.  471- 
476,  21  L.  ed.  303,  304. 

Respecting  this,  there  is  an  obvious  dis- 
tinction between  tangible  and  intangible 
property,  in  the  fact  that  the  latter  is  held 
secretly;  that  there  is  no  method  by  which 
its  existence  or  ownership  can  be  ascer- 
tained in  the  state  of  its  situs  except,  per- 
haps, in  the  case  of  mortgages  or  shares  of 
stock.  So  if  the  owner  be  discovered,  there 
is  no  way  by  which  he  can  be  reached  by 
process  in  a  state  other  than  that  of  his 
domicil,  or  the  collection  of  the  tax  other- 
wise enforced.  In  this  class  of  cases  the 
tendency  of  modem  authorities  is  to  apply 
the  maxim  mohilia  sequuntur  personam, 
and  to  hold  that  the  property  may  be  taxed 
at  the  domicil  of  the  owner  as  the  real  situs 
of  the  debt,  and  also,  more  particularly  in 
the  case  of  mortgages,  in  the  state  where 
the  property  is  retained.  Such  have  been 
the  repeated  rulings  of  this  court.  Tappan 
V.  Merchants*  2Va«.  Bank,  19  Wall.  490,  22  L. 
ed.  189;  Kirtland  v.  Botchkiss,  100  U.  S. 
491,  25  L.  ed.  658;  Bonaparte  v.  Appeal 
Tax  Court,  104  U.  S.  592,  26  L.  ed.  813; 
Sturges  v.  Carter,  114  U.  S.  611,  29  L.  ed. 
240,  6  Sup.  Ct.  Rep.  1014;  Kidd  v.  Alabama, 
188  U.  S.  730,  47  L.  ed.  669,  23  Sup.  Ct.  Rep. 
154 


401 ;  Blackstone  v.  Miller,  188  U.  S.  189,  47 
L.  ed.  439,  23  Sup.  Ct.  Rep.  277. 

If  this  occasionally  results  in  double 
taxation,  it  much  oftener  happens  that  this 
class  of  property  escapes  altogether.  In 
the  case  of  intangible  property,  the  law  does 
not  look  for  absolute  equality,  but  to  the 
much  more  practical  consideration  of  col- 
lecting the  tax  upon  such  property,  either 
in  the  state  of  the  domicil  or  the  situa.  Of 
course,  we  do  not  enter  into  a  considera- 
tion of  the  question,  so  much  discussed  by 
political  economists,  of  the  double  taxation 
involved  in  taxing  the  property  from  •which [3 
these  securities  arise,  and  also  the  burdens 
upon  such  property,  such  as  mortgages, 
shares  of  stock,  and  the  like, — ^the  aeeorities 
themselves. 

The  arguments  in  favor  of  the  taxation  of 
intangible  property  at  the  domicil  of  the 
owner  have  no  application  to  tangible  prop- 
erty. The  fact  that  such  property  is  visi- 
ble, easily  foimd,  and  difficult  to  conoeal, 
and  the  tax  readily  collectible,  is  so  cogent 
an  argument  for  its  taxation  at  its  situs, 
that  of  late  there  is  a  general  consensus  of 
opinion  that  it  is  taxable  in  the  state  where 
it  is  permanently  located  and  employed, 
and  where  it  receives  its  entire  protection, 
irrespective  of  the  domicil  of  the  owner. 
We  have,  ourselves,  held  in  a  number  of 
cases  that  such  property,  permanently  lo- 
cated in  a  state  other  than  that  of  its  owner, 
is  taxable  there.  Brown  v.  Bouaton,  114 
U.  S.  622,  29  L.  ed.  267,  6  Sup.  Ct  Rep. 
1091;  Coe  v.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  476;  Pullman's  Paiao9 
Car  Co,  V.  Pennsylvania,  141  U.  S.  18,  S5 
L.  ed.  613,  3  Inters.  Com.  Rep.  696,  11  Sup. 
Ct.  Rep.  876 ;  Western  U.  Teleg,  Co,  v.  Atty. 
Oen,  125  U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct. 
Rep.  961;  Union  P.  B.  Co.  v.  PmUsUm,  18 
Wall.  6,  21  L.  ed.  787;  American  Refrigera- 
tor  Transit  Co,  v.  Ball,  174  U.  &  70,  4S  U 
ed.  899,  19  Sup.  Ct.  Rep.  699;  Pittsburg  4 
8.  Coal  Co.  y.  Bates,  156  U.  S.  577,  39  L.  ed. 
538,  6  Inters.  Com.  Rep.  30,  16  Sup.  Ct  Rep. 
416;  Old  Dominion  8,  8,  Co.  v.  Virginia^ 
198  U.  a  Wn,  49  L.  ed.  1059,  26  Sup.  Ct 
Rep.  686.  We  have  also  held  that,  if  a 
corporation  be  engaged  in  running  raO* 
road  cars  into,  through,  and  out  of  the  stat«» 
and  having  at  all  times  a  large  number  of 
cars  within  the  state,  it  may  be  taxed  hj 
taking  as  the  basis  of  assessment  such  pro- 
portion of  its  capital  stodc  as  the  number 
of  miles  of  railroad  over  which  its  oars  are 
run  within  the  state  bears  to  the  whole  num- 
ber of  miles  in  all  the  states  over  whi<^  its 
cars  are  run.  Pullman's  Palace  Car  Co.  t. 
Pennsylvania,  141  U.  S.  18,  36  L.  ed.  613» 
3  Inters.  Com.  Rep.  696,  11  Sup.  Ct  Repw 
876. 

There  are  doubtless  cases  in  the  state  re- 

leeiT.  s. 


\9» 


Uhiow   Rzfbigebatob   Tbawsit    Ca    t.  Kentucky, 


205-209 


ports  aBsoandng  the  principle  that  the  an- 
dent  Buudm  of  mcbUia  sequuntur  personam 
itai  applies  to  personal  property,  and  that 
H  waj  be  taxed  at  the  domicil  of  the  owner ; 
but  upon  examination  they  all,  or  nearly 
sn,  relate  to  intangible  property,  such  as 
stodcs,  booda,  notes,  and  other  choses  in  ac- 
tkB.    We  are  cited  to  none  applying  this 
rnk  to  tangible  property,  and,  after  a  care- 
ful examination,  have  not  been  able  to  find 
pOTlaaj  wherein  the  qu^tion  *is  squarely  pre- 
sented,  unless    it   be   that   of   Wheaton  v. 
Midcel,  «3  N.  J.  L.  525,  42  Atl.  843,  where 
»  resident   of   New   Jersey   was   taxed   for 
certain  coastwise   and  seagoing  vessels  lo- 
oted in  Pennsylvania.     It  did  not  appear, 
boverer,   that    they   were   permanently   lo- 
ctfied  there.     The  case  turned  upon  the  con- 
itraetion  of  a  state  statute,  and  the  ques- 
tkn  of    constitutionality    was  not  raised. 
If  ikae  are  any  other  cases  holding  that  the 
arrim  applies  to  tangible  personal  proper- 
ty, they  are  wholly  exceptional,  and  were  de- 
eded at  a  tinoe  when  personal  property  was 
cnparativelj   of   small   amount,   and   oon- 
ested  principally  of  stocks  in  trade,  horses, 
cattle,  vehicles,  ana  vessels  engaged  in  nav- 
iptioiL    But  in  view  of  the  enormous  in- 
oeue  of  such  property  since  the  introduc- 
tks  of  railways  and  the  growth  of  manu- 
factures, the   tendency  has  been  in   recent 
jetrs  to  treat  it  as  having  a  situs  of  its 
fvm  for  the   purpose  of  taxation,  and  cor- 
lelxttTely  to  exempt  at  the  domicil  of  its 
oner.    The  eaaea  in  the  state  reports  upon 
this  subject  usually  turn  upon  the  construc- 
tioa  of  local  statutes  granting  or  withhold- 
B^  the  right  to  tax  extraterritorial  proper- 
ty, and  do   not   involve   the  constitutional 
principle    here     invoked.    Many    of    them, 
mA,  for  instance,  as  Blood  v.  Sayre,  17  Vt. 
«9:  Preston  v.  Boston,  12  Pick.  12;  Pease 
f.  Whitney,  8  Mass.  93 ;  Oray  v.  Kettell,  12 
V««  161,  turn  upon  the  taxability  of  prop- 
erty where  the  owner  is  located  in  one,  and 
tie  property  in  another,  of  two  jurisdictions 
within  the  same  state,  sometimes  even  in- 
Tohing    double    taxation,    and  are    not  in 

point  here. 

One  oi  the  most  valuable  of  the  state 
QMS  is  that  of  People  ex  rel.  Hoyt  v.  Tax 
4  A.  Comrs,  23  N.  Y.  224,  where,  under  the 
Xew  York  statute,  it  was  held  that  the 
t&sgible  property  of  a  resident,  actually 
otnated  in  another  state  or  county,  was  not 
ta>  be  included  in  the  assessment  against 
liBL  The  statute  declared  that  ''all  lands 
lad  all  personal  estate  within  this  state" 
were  liable  for  taxation,  and  it  was  said  in 
ft  most  instructive  opinion  by  Chief  Judge 
CoBsto^  that  the  language  could  not  be 
tfhuued  by  the  introduction  of  a  legal  fic- 
Ili6]tka  about  the  *situs  of  personal  estate.  It 
was  said  that  this  fiction  involved  the  nee- 
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essary  consequence  that  "goods  and  chattels 
actually  within  this  state  are  not  here  in 
any  legal  sense,  or  for  any  legal  purpose,  if 
the  owner  resides  abroad;"  and  that  the 
maxim  mohilia  sequuntur  personam  may 
only  be  resorted  to  when  convenience  and 
justice  so  require.  The  proper  use  of  legal 
fiction  is  to  prevent  injustice,  according  to 
the  maxim  In  fictione  juris  semper  €equita$ 
existit.  See  Eidman  v.  Martinez,  184  U.  S. 
681,  46  L.  ed.  700,  22  Sup.  Ct.  Rep.  515; 
Blaokstone  v.  Miller,  188  U.  S.  189,  206,  47 
L.  ed.  439,  445,  23  Sup.  Ct.  Rep.  277.  "No 
fiction,"  says  Blackstone,  "shall  extend  to 
work  an  injury;  its  proper  operation  being 
to  prevent  a  mischief  or  remedy  an  incon- 
venience, that  might  result  from  the  general 
rule  of  law."  [3  Bl.  Com.  43.]  The  opin- 
ion argues  with  great  force  against  the  in- 
justice of  taxing  extraterritorial  property 
when  it  is  also  taxable  in  the  state  where^it 
is  located.  Similar  cases  to  the  same  efTcct 
are  People  ex  rel.  Jefferson  v.  Smith,  88  N. 
Y.  585;  New  Albany  v.  MeeJdn,  3  Ind.  481, 
56  Am.  Dec  622;  Wilkey  v.  Pekin,  19  111. 
160 ;  Johnson  v.  Lexington,  14  B.  Mon.  648 ; 
Catlin  V.  Hull,  21  Vt.  152;  Nashua  8av, 
Bank  v.  Nashua,  46  N.  H.  389. 

In  Weaver  v.  State,  110  Iowa,  328,  81  N. 
W.  603,  it  was  held  by  the  supreme  court  of 
Iowa  that  a  herd  of  cattle  within  the  state 
of  Missouri,  belonging  to  a  resident  of  Iowa, 
was  not  subject  to  an  inheritance  tax  upon 
his  decease.     In  Com,  v.  American  Dredg- 
ing Co.  122  Pa.  386,  1  L.  R.  A.  237,  2  Inters. 
Com.  Rep.  221,  9  Am.  St.  Rep.  116,  16  Atl. 
443,  it  was  held  that  a  Pennsylvania  cor- 
poration was  taxable  in  respect  to  certain 
dredges    and    other  similar    vessels    which 
were  built,  but  not  permanently  retained, 
outside  of  the  state.    It  was  said  that  the 
nontaxability  of  tangible  personal  property 
located    permanently    outside  of  the    state 
was  not  "because  of  the  technical  principle 
that  the  situs  of  personal  property  is  where 
the  domicil  of  the  owner  is   found.    This 
rule  is  doubtless  true  as  to  intangible  prop- 
erty, such  as  bonds,  mortgages,  and  other 
evidences  of  debt.     But  the  better  opinion 
seems  to  be  that  it  does  not  hold  in  the  case 
of   visible   tangible   personal   property   per- 
manently located  in  another  state.     In  such 
cases  it  is  taxable  within  the  jurisdiction 
where  found,  and  is  exempt  'at  the  domicil  [209] 
of  the  owner."    The  property  in  that  case, 
however,  was  held  not  to  be   permanently 
outside  of  the  state,  and  therefore  not  ex- 
empt   from   taxation.      The    rule,    however, 
seems  to  be  well    settled   in    Pennsylvania, 
that  so  much  of  the  tangible  property  of  a 
corporation  as  is  situated  in  another  state^ 
and  there  employed  in   its  corporate  busi- 
i^ess,  is  not  taxable  in  Pennsylvania.     Com, 
V.  Montgomery  Lead  d  Zinc  Min.  po.  5  Pa. 
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Co.  Ct.  89 ;  Com.  ▼.  Delatoarey  L.  d  W,  R,  Co. 
145  Pa.  96,  22  Atl.  157;  Com.  v.  WesHng- 
house  Electric  Mfg.  Co.  151  Pa.  265,  24 
Atl.  1107,  nil;  Com.  v.  Standard  Oil  Co. 
101  Pa.  119. '  The  rule  is  the  same  in  New 
York.  People  ex  rel.  Pacific  Mail  8.  8.  Co. 
V.  Tax  d  A.  Comrs.  46  How.  Pr.  315. 

But  there  are  two  recent  cases  in  this 
court  which  we  think  completely  cover  the 
question  tinder  consideration,  and  require 
the  reversal  of  the  judgment  of  the  state 
court.  The  first  of  these  is  that  of  the 
Louisville  d  J.  Ferry  Co.  v.  Kentucky,  188 
U.  S.  385,  47  L.  ed.  513,  23  Sup.  Ct.  Rep. 
463.  That  was  an  action  to  recover  certain 
taxes  imposed  upon  the  corporate  franchise 
of  the  defendant  company,  which  was  or- 
ganized to  establish  and  maintain  a  ferry 
between  Kentucky  and  Indiana.  The  de- 
fendant was  also  licensed  by  the  state 
of,  Indiana.  We  held  that  the  fact  that 
such  franchise  had  been  granted  by  the  com- 
monwealth of  Kentucky  did  not  bring  with- 
in the  jurisdiction  of  Kentucky,  for  the 
purpose  of  taxation,  the  franchise  granted 
to  the  same  company  by  Indiana,  and  which 
we  held  to  be  an  incorporeal  hereditament, 
derived  from  and  having  its  legal  situs  in 
that  state.  It  was  adjudged  that  such  tax- 
ation amounted  to  a  deprivation  of  property 
without  due  process  of  law,  in  violation  of 
the  14th  Amendment;  as  much  so  as  if  the 
state  taxed  the  land  owned  by  that  com- 
pany; and  that  the  officers  of  the  state  liad 
exceeded  their  power  in  taxing  the  whole 
franchise  without  making  a  deduction  for 
that  obtained  from  Indiana,  the  two  being 
distinct,  "although  the  enjoyment  of  both 
are  essential  to  a  complete  ferry  right  for 
the  transportation  of  persons  and  property 
across  the  river  both  ways." 

The  other  and  more  recent  case  is  that  of 
[210]the  Delauxire,  L.  d  W.  ^R.  Co.  v.  Pennsyl- 
vania, 198  U.  S.  341,  49  L.  ed.  1077,  25  Sup. 
Ct.  Rep.  669.  That  was  an  assessment 
upon  the  capital  stock  of  the  railroad  com- 
pany, wherein  it  was  contended  that  the  as- 
sessor should  have  deducted  from  the  value 
of  such  stock  certain  coal  mined  in  Pennsyl- 
vania and  owned  by  it,  but  stored  in  New 
York,  there  awaiting  sale,  and  beyond  the 
jurisdiction  of  the  commonwealth  at  the 
time  appraisement  was  made.  This  coal 
was  taxable,  and  in  fact  was  taxed,  in  the 
state  where  it  rested  for  the  purposes  of 
Bale  at  the  time  when  the  appraisement  in 
question  was  made.  Both  this  court  and 
the  supreme  court  of  Pennsylvania  had  held 
that  a  tax  on  the  corporate  stock  is  a  tax 
on  the  assets  of  the  corporation  issuing 
such  stock.  The  two  courts  agreed  in  the 
general  proposition  that  tangible  property 
permanently  outside  of  the  state,  and  hav- 
ing no  situs  within  the  state,  could  not  be 
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taxed.  But  they  differed  upon  the  questiaa 
whether  the  coal  involved  was  permanentl/i 
outside  of  the  state.  In  delivering  the  opin-* 
ion  it  was  said:  **However  temporary  tb» 
stay  of  the  coal  might  be  in  the  particular 
foreign  states  where  it  was  resting  at  tim 
time  of  the  appraisement,  it  was  definitely 
and  forever  beyond  the  jurisdiction  of  Penn- 
sylvania. And  it  was  within  the  jorisdio* 
tion  of  the  foreign  states  for  purposes  of 
taxation,  and,  in  truth,  it  was  there  taxed« 
We  regard  this  tax  as,  in  substance  and  in 
fact,  though  not  in  form,  a  tax  specifically 
levied  upon  the  property  of  the  corporation; 
and  part  of  that  property  is  outside  and  be* 
yond  the  jurisdiction  of  the  state  which 
thus  assumes  to  tax  it.''  The  decision  in 
that  case  was  really  broader  than  the  exi* 
gencies  of  the  case  under  consideration  re- 
quire, as  the  tax  was  not  upon  the  personal 
property  itself,  but  upon  the  capital  stock 
of  a  Pennsylvania  corporation,  a  part  of 
which  stock  was  represented  by  the  coal,  the 
value  of  which  was  held  should  have  been 
deducted. 

The  adoption  of  a  general  rule  that  tangi- 
ble personal  property  in  other  states  may  be 
taxed  at  the  domicil  of  the  owner  involves 
possibilities  of  an  extremely  serious  charac- 
ter. Not  only  would  it  authorize  the  taxa 
tion  of  furniture  and  other  •property  kept^l 
at  country  houses  in  other  states  or  even  in 
foreign  cotintries,  of  stocks  of  goods  and 
merchandise  kept  at  branch  establishmentft. 
when  already  taxed  at  the  state  of  their 
situs,  but  of  that  enormous  mass  of  per^ion- 
al  property  belonging  to  railways  and  other 
corporations,  which  might  be  taxed  in  th« 
state  where  they  are  incorporated,  though 
their  charter  contemplated  the  construc- 
tion and  operation  of  roads  wholly  outside 
the  state,  and  sometimes  across  the  conti- 
nent; and  when,  in  no  other  particular, 
they  are  subject  to  its  laws  and  entitled 
to  its  protection.  The  propriety  of  such  in- 
corporations, where  no  business  is  done 
within  the  state,  is  open  to  grave  doubt; 
but  it  is  possible  that  legislation  alone  can 
furnish  a  remedy. 

Our  conclusion  upon  this  branch  of  the 
case  renders  it  unnecessary  to  decide  the 
second  question,  viz.,  whether  the  transit 
company  was  denied  the  equal  protection  of 
the  laws. 

It  is  unnecessary  to  say  that  this 
does  not  involve  the  question  of  the 
tion  of  intangible  personal  property,  or  of 
inheritance  or  succession  taxes,  or  of  ques- 
tions arising  between  different  municipal i- 
ites  or  taxing  districts  within  the  sanke 
state,  which  are  controlled  by  different  con- 
siderations. 

We  are  of  opinion  that  the  cart  in  ques- 
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tios,  90  far  as  they  were  located  and  em- 
p)«7«d  in  otlier  states  than  Kentucky,  were 
Dot  lubjeet  to  the  taxing  power  of  that  com- 
BtQtve&Ith,  and  that  the  judgment  of  the 
CWt  €f  Appeals  must  he  reversed,  and  the 
cue  remanded  to  that  court  for  further 
ftroceediqgB  not  inconsistent  with  this  opin* 
in. 

Mr.  Justice  WUte  concurred  in  the  re- 

nlt 

Mr.  Justice  Holatea: 

It  seems  to  me  that  the  result  reached  by 
tht  ooort  probably  is  a  desirable  one,  but 
I  kardly  understand  how  it  can  be  deduced 
fran  the  14th  Amendment;  and  as  the 
CUef  Justice  feels  the  same  difficulty,  I 
tHirk  it  proper  to  say  that  my  doubt  has 
Ht  been  remored. 


pX\    •WnUAM  MARVIN,  Plff,  in  Err., 

V, 

BELLE  R  TROUT. 
(See  Su  a  Reporter's  ed.  212-228.) 


L  C«Bstit«tl«nml  Ia^t— -due  process  of 
law— •«^ectt»v  premlaea  to  Jndflr- 
■eat  for  momcy  lost  there  at  play.^ 

T^  ovner  of  a  boildlng  which  he  knowingly, 
permits  to  be  used  for  gaming  purposes  is  not 
^cprfTcd  of  his  property  without  doe  process 
oC  Uv  by  Ohio  ReT.  Stat  f  4275,  which  au- 
tkerfMi  an  action  to  subject  snch  building  to 
tk  piyoient  of  a  judgment  obtained  by  an  in- 
ftraer  for  the  recovery  of  money  lost  there 
«Pity. 

1  Cmutit«tio»al  lawr— due  process  of 
l«w-««eeMitr  •«  Jury  trial.— A  Judg- 
■ort  founded  upon  a  state  statute  is  not 
vutlng  in  due  process  of  law  because  the 
■tatate  does  not  provide  for  or  permit  a  trial 
fcl  Jury. 

t  CsBattt«tlo»Al  lawr— due  process  of 
law— wbo  aaay  raise  avesttoB.— The  ob- 

>Kdon  that  due  process  of  law  is  not  afforded 

0  ovner  of  property  used  for  gaming  pur- 
P«Ks  \fj  Ohio  ReT.  SUt  i  4275,  ^nder  which 

1  JQdgnent  against  those  who  won  money 
tbere  at  gambling,  when  not  Impeached  for 
frtad  or  collusion,  is  made  conclusiTe  evi- 
teee  of  the  amount  of  money  lost  in  an  ac- 
tliB  to  charge  the  property  of  the  owner,  is 
set  open  to  such  an  owner  where  there  is 

outside  the  record  of  the  judgment, 
the  amount  of  money   lost,   given 
his  objection  that  the  fact  was  not 
liteae. 

[Koe.  19,  20.] 

Son.>-j.«  to  what  coKsfitute$  due  process 
<f  Itm  m  Kuntx  t.  Sumption,  2  L.R.A.  655, 
oi  Bote;  Re  Gannon,  0  L.R.A.  359,  and  note ; 
^^^a  r,  Baltimore,  11  L.R.A.  224.  and  note; 
nd  GUbu  t.  Tucker,  13  L.R,A.  304,  and  note. 
A»d  we  notes  to  People  ▼.  O'Brien,  2  L,R.A. 
2K:  Peanon  r.  Yewdall.  24  L.  ed.  TJ.  S.  436; 
ua  nnsoo  T.  North  Carolina,  42  L.  ed.  U.  S. 


Argued  October  20,  2S,  1905,    Decided  No- 
vember IS,  1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  two  judgments 
affirming  judgments  of  the  Circuit  Court  of 
Hancock  County,  in  that  state,  in  favor  of 
plaintiff  in  actions  to  subject  the  property 
of  the  owner  of  the  building  where  gaming 
was  carried  on,  with  his  knowledge  and  as- 
sent, to  the  payment  of  judgments  for  the 
recovery  of  money  lost  there  at  play.  Af- 
firmed. 

See  same  case  below,  70  Ohio  St.  437,  72 
N.  E.  1161,  1162;  on  first  writ  of  error,  62 
Ohio  St.  132,  66  N.  £.  665. 

Statement  by  Mr.  Justice  Peckliaint 
The  plaintiff  in  error  in  these  cases  seeks 
to  review  the  judgments  of  the  supreme 
court  of  Ohio,  affirming  judgments  recov- 
ered against  him  by  the  defendant  in  error 
in  one  of  the  circuit  courts  of  Ohio.  The 
two  cases  involve  the  same  question,  which 
relates  to  the  validity  of  the  sections  of  the 
statute  of  the  state  of  Ohio  in  regard  to 
gambling,  known  as  SS  4270,  4273,  and  4275 
of  the  Revised  Statutes  of  that  state.  The 
sections  are  set  forth  in  the  margin.t 

"tSec.  4270.  If  any  person,  by  playing  at 
any  game,  or  by  means  of  any  bet  or  wager, 
loses  to  any  other  person  any  sum  of  money 
or  other  thing  of  value,  and  pays  or  delivers 
the  same,  or  any  part  thereof,  to  the  winner, 
the  person  who  so  loses  and  pays  or  delivers 
may,  at  any  time  within  six  months  next  after 
such  loss  and  payment  or  delivery,  sue  for 
and  recover  the  money  or  thing  of  value  so  lost 
and  paid  or  delivered,  or  any  part  thereof,  from 
the  winner  thereof,  with  costs  of  suit,  by  civil 
action  founded  on  this  chapter,  before  any  court 
of  competent  jurisdiction. 

"Sec.  4278.  If  the  person  losing  such  money 
or  thing  of  value  ns  provided  in  f  4270  does 
not,  within  the  time  therein  specified,  without 
collusion  or  deceit,  sue,  and  with  effect  prose- 
cute, for  the  money  or  thing  of  value  so  lost 
and  paid  or  delivered,  any  person  may  sue  for 
and  recover  the  same,  with  costs  of  suit,  against 
any  winner  as  aforesaid,  for  the  use  of  the  per- 
son prosecuting  the  same. 

"Sec.  4275.  The  property,  both  real  and  per- 
sonal, of  a  defendant  against  whom  a  judgment 
is  rendered  under  this  chapter,  either  for  fines, 
costs,  or  to  recover  money  or  other  thing  of 
value,  lost  or  paid,  shall  be  liable  therefor,  with- 
out exemption,  and  such  Judgment  shall  be  a 
lien  thereon  until  paid;  if  the  owner  of  the 
building  in  which  the  money  was  lost  know- 
ingly permits  it  to  be  used  for  gaming  purposes, 
such  building  and  the  real  estate  upon  which 
it  stands  shall  be  liable  therefor  In  the  same 
manner ;  and  the  guardian  or  trustee  of  a  minor, 
insane  person,  or  idiot,  who  permits  any  prop- 
erty under  his  chanre  to  be  used  for  gaming 
purposes,  and  the  same  becomes  liable  on  ac- 
count thereof,  shall  be  liable  to  his  ward  for 
the  amount  thereof." 

157 


1 


213-215 


Supreme   Coubt  of   the  United   States. 


Oct.  Teh^ 


[213]  •The  defendant  in  error  commenced  these 
actions  in  the  court  of  common  pleas  of 
Hancock  county,  under  S  4275,  for  the  pur- 
pose of  making  certain  judgments,  recov- 
ered by  her  against  other  parties,  a  lien  on 
the  property  of  the  plaintiff  in  error  to  the 
extent  of  those  judgments.  The  defendant 
demurred  to  the  petition  in  each  case.  One 
of  the  grounds  of  demurrer  was  that  the  pe- 
tition showed  a  former  judgment  in  favor 
of  defendant  for  the  same  cause  of  action. 
The  demurrers  were  sustained,  and  judg- 
ments to  that  effect  were  affirmed  on  error 
by  the  circuit  court;  but  the  supreme  court 
reversed  them  and  remanded  the  cases  for 
further  proceedings.  62  Ohio  St.  132,  56 
N.  E.  655.  The  defendant  then  answered, 
and  the  cases  went  to  trial  in  the  common 
pleas,  where  plaintiff  recovered  judgments 
in  her  favor.  On  appeal  in  each  case,  to 
the  circuit  court  of  Hancock  county,  a  trial 
was  had  de  novOj  which  resulted  in  judg- 
ments in  favor  of  plaintiff  (24  Ohio  C.  C. 
333),  which  were  affirmed,  without  any 
opinion,  by  the  supreme  court  of  Ohio.  JO 
Ohio  St.  437,  72  N.  E.  1161,  1162.  The  de- 
fendant below  has  brought  the  cases  here 
by  writs  of  error. 
The  following  are  the  facts  upon  which 

[214] the  questions  arise:  'At  the  March  terra, 
1805,  of  the  court  of  common  pleas  for  Han- 
cock county,  the  defendant  in  error  brought 
her  action  under  the  above  S  4273,  to  recov- 
er from  the  defendants  in  that  suit,  who 
were  named  Clifford,  Gassman,  and  Marvin 
(the  last  named  being  this  plaintiff  in  er- 
ror), moneys  alleged  to  have  been  lost  by 
the  plaintiff's  husband  in  gambling  (and 
won  by  them)  between  the  20th  day  of 
March,  1893,  and  the  19th  day  of  March, 
1894.  She  subsequently  brought  another 
action  at  the  September  term,  1896,  in  the 
same  court  of  common  pleas,  against  the 
same  parties,  to  recover  moneys  alleged  to 
have  been  so  lost  and  won  between  March 
19  and  June  19,  1894.  In  the  first  action 
she  recovered  $3,473  and  costs  against  all 
three  defendants,  and  in  the  second  she  re- 
covered $1,300  and  costs  against  the  same 
defendants.  Those  judgments  were  subse- 
quently reversed  on  error,  by  the  circuit 
court,  as  to  Marvin,  and  affirmed  as  to  the 
other  defendants. 

The  plaintiff  below  then  commenced  these 
actions  in  the  court  of  common  pleas  of 
Hancock  county  against  the  defendant  Mar- 
vin as  the  owner  of  the  premises  in  which 
the  gambling  was  carried  on,  to  make  the 
judgments  theretofore  obtained  by  her 
against  Clifford  and  Gassman  a  lien  upon 
the  building  of  which  Marvin,  the  defendant, 
was  the  owner,  on  the  ground  that  he  know- 
ingly permitted  the  same  to  be  used  by  them 
lor  gambling  purposes.  The  petition  in  eaeh 
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case  stated  in  substance  the  ownership  by 
defendant  J^Iarvin  of  the  property  where  th« 
gambling  was  carried  on;  that  (Clifford  and 
Gassman  carried  on  gambling  there  in  violas 
tion  of  law;  that  the  defendant  knowingly 
permitted  his  building  to  be  so  used.  The 
petition  then  alleged  the  recovery  of  a  judg- 
ment by  plaintiff  against  the  defendants 
Clifford,  Gassman,  and  Marvin,  for  the 
amount  stated  in  the  judgment;  that  ths 
action  was  brought  pursuant  to  $  4273  of 
the  Revised  Statutes  of  Ohio,  to  recover  from 
the  defendants  money  staked  and  betted  by 
plaintiff's  husband,  and  the  judgment  re- 
covered was  for  the  amount  found  by  t!ie 
court  to  have  been  staked  and  betted  *h\  [ 
plaintiff's  husband  and  won  by  the  defend- 
ants; that  the  judgment  was,  on  error,  re- 
versed as  to  Marvin,  but  affirmed  as  to  the 
other  defendants,  and  that  the  judgment  re- 
mained in  full  force  as  to  them,  and  was  whol- 
ly unpaid ;  that  the  said  games  of  chance,  "on 
which  said  money  was  staked  and  betted  and 
lost"  by  plaintiff's  husband,  to  the  defend- 
ants Clifford  and  Gassman,  were  played  at 
the  rooms  in  defendant  Marvin's  building, 
and  while  defendant  knowingly  permitttMl 
the  same  to  be  used  by  them  for  such  pur- 
pose. The  prayer  was  to  have  the  judg- 
ment declared  a  lien  on  the  building,  and 
that  it  be  sold,  etc 

The  defendant,  in  his  answer  in  each  case, 
admitted  the  ownership  of  the  premises  at 
the  times  alleged  in  the  p>etition,  and  aUo 
the  recovery  of  the  judgment  as  stated  in 
the  petition,  and  that  such  judgment  as  to 
the  defendant  Marvin  was  reversed,  and  the 
defendant  denied  the  other  allegations  in 
the  petition.  He  subsequently  filed  an 
amended  answer  setting  up  the  Ohio  stat- 
ute of  limitations.  The  cases  were  tried 
substantially  as  one  case  in  the  common 
pleas,  and  resulted  in  judgments  in  favor 
of  the  plaintiff.  Upon  appeal  to  the  cir- 
cuit court  a  retrial  of  the  case  was  had.  24 
Ohio  C.  C.  333.  On  that  trial  it  was  admit- 
ted  that  at  the  times  mentioned  in  the  peti- 
tion the  premises  described  therein  were 
used  for  gambling  purposes  by  Clifford  and 
Gassman,  that  they  are  the  same  premises 
'in  which  the  money  described  in  judgment 
or  represented  by  the  judgments  set  up  in 
the  petition  are  claimed  to  have  been  lost, 
but,  not  admitting  that  plaintiff's  husband, 
in  fact,  gambled  with  Clifford  and  Gaas- 
man  between  March  19,  1893,  and  June  20. 
1894,  it  is  admitted,  for  the  purposes  of  this 
action,  that  if  he  did,  such  gambling  was 
done  in  the  building  and  upon  the  premises 
of  the  defendant  described  in  the  petition. 
It  was  also  conceded  that  the  judgments 
were  rendered  against  Clifford  and  Gaaa- 
man,  and  that  they  occupied  no  other  pretn- 
isesy    and    conducted    no   gambling   during 
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thf  periods  specified  in  the  petition  except 
uprtfi  the  premises  dc«icribed  in  the  petition. 

|llf^  *Io  Uie  course  of  the  trial,  the  judgments 
Asmin^  Clifford  and  Gassman  were  offered 
asd  received  in  evidence,  under  a  general 
objection  on  the  part  of  the  defendant  Mar* 
Tin. 

The  plaintiff  also  proved,  outside  the  rec- 
ocd  of  the  Clifford  and  Gassman  judg- 
BKDts,  bv  a  witness  called  by  her,  the  fact 
of  the  gambling,  and  the  amount  lost,  and 
the  place  where  it  was  lost.  The  witness 
laTing  stated  that  he  had  lost  the  money 
to  the  full  amount  represented  by  the  judg- 
■cBt^  in  gambling,  was  asked  to  state 
vkther  he  had  lost  it  at  Clifford  and  Gass- 
cib's.  This  question  was  objected  to  at 
the  verj  moment  that  the  witness  answered 
thtt  he  ha^,  the  objection  being  as  follows : 
"Counsel  on  behalf  of  defendant  Marvin  ob- 
jected to  the  above  answer  and  moved  the 
eoort  to  strike  out  so  much  of  the  answer 
li  relates  to  the  fact  and  the  extent  of  the 
kM.  on  the  ground  that  it  is  not  alleged 

I  ii  the  petition,  and  is  not  an  issue  of  fact 
ii  the  ease.  Which  motion  the  court  over- 
nkd.  to  which  ruling  of  the  court  the  de- 
fcadaat  then  and  there  excepted." 

The  witness  then  again  stated,  under  this 
objection,  that  the  moneys  were  lost  at  gam- 
ing n  this  building,  and  were  represented 
br  tibese  judgments,  and  that  the  moneys 
vere  lost  as  stated  in  the  petition  and  at 
Oifford  and  Gassman's. 

There  was  also  evidence  given  on  the 
trial  tending  to  prove  that  the  premises 
Tcre  not  only  used  by  Clifford  and  Gass- 
na  for  gambling  purposes  during  the 
tise«  mentioned  in  the  petition,  but  that 
neh  user  was  with  the  knowledge  of  the 
deffodant  Marvin,  and  that  he  knowingly 
prraitted  the  same. 
rpoa  the  trial  the  defendant  gave  no  evi- 


The  dreoit  court,  in  giving  judgment  for 
,  ^  plaintiff,  found  these  facts,  and  stated 
'24  Ohio  C.  C.  333)  that  in  an  action  un- 
fa' i  4275,  to  subject  the  premises  where 
the  gating  was  carried  on  and  the  money 
lot  to  tb*  payment  of  a  judgment  recov- 
er against  the  winner,  such  judgment, 
vhn  aot  impeached  for  fraud  or  collusion, 
*»  eoDdusive  that  the  moneys  lost  and 
TiBKBgi  secured,  which  caused  the  plain- 
tiTi  iajoTT,  were  lost  in  gaming,  and  were 
IDT;*w  hj  the  *def»idant  in  the  judgment; 
that  the  same  were  won  and  lost  in  viola- 
ti«i  of  law,  and  that  the  plaintiff,  in  con- 
vince thereof,  sustained  damages  to  the 
ttfivat  of  the  judgment;  that  such  judg- 
■9t«  as  to  tiiese  facts  are  not  open  to 
Hnitt  by  the  owner  of  the  premises,  in 
■i  aetioD  against  him  under  that  section. 

The  defendant  Hanrin  then  brought  the 
IttU.S. 


cases  by  writs  of  error  to  the  supreme  court 
of  the  state  for  review,  where  they  were  af- 
firmed, without  any  opinion;  but  some  weeks 
after  the  mandate  to  the  court  below  had 
been  issued  from  the  supreme  court,  that 
court,  on  motion  of  the  plaintiff  in  error, 
ordered  what  is  termed  a  "journal  entry" 
to  be  made,  as  follows: 

Journal  Entry. 

Whereupon,  on  motion  of  said  plaintiff 
in  error,  William  Marvin,  the  court  order 
it  to  be  certified  and  made  part  of  the  rec- 
ord of  this  case  and  of  the  judgment  of 
affirmance  heretofore  entered  herein,  that 
this  action  is  founded  upon  sections  forty- 
two  htindred  and  seventy-three  (4273)  and 
forty- two  hundred  and  seventy-five  (4275) 
of  the  Revised  Statutes  of  Ohio  on  the  sub- 
ject of  gaming. 

It  is  further  certified  that  said  plaintiff 
in  error  set  up  in  his  petition  in  error,  ask- 
ing the  reversal  of  the  judgment  of  the 
circuit  court  of  Hancock  county,  Ohio,  that 
said  sections  of  said  statutes  and  the 
proceedings  of  said  circuit  court  had  there- 
under were  repugnant  to  section  one,  article 
fourteen  of  the  amendments  to  the  Consti- 
tution of  the  United  States,  and  repugnant 
to  article  one,  section  nine,  and  article  one, 
section  ten,  and  section  three  of  article 
three  of  said  United  States  Constitution. 
Also  that  said  sections  of  said  statutes  and 
the  proceedings  had  thereunder  were  claimed 
and  set  up  by  plaintiff  in  error  to  be  an 
invasion  of  his  private  right  of  property, 
in  violation  of  said  Constitution  and  amend- 
ments. That  said  judgment  of  affirmance 
was  in  favor  of  the  validity  of  said  statutes 
and  of  said  proceedings  had  thereunder, 
and  *that  they*  were  not  repugnant  to  any [218] 
of  the  provisions  of  said  Constitution  or  of 
the  amendments  thereto. 

Mr.  George  F.  Pendleton  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error : 

The  legislature  and  the  courts  cannot  take 
the  private  property  of  one  person  and  give 
it  to  another. 

Chicago  d  E,  R.  Co,  v.  Keith,  67  Ohio  St. 
279,  60  L.R.A.  525.  65  N.  E.  1020;  Boxo- 
man  t.  Middleton,  1  Bay,  252 ;  Cooley,  Const. 
Lim.  6th  ed.  p.  198;  Taylor  v.  Ross  County y 
23  Ohio  St  22. 

Making  this  judgment  conclusive  violated 
Mr.  Marvin's  right  of  property  under  the 
Constitution. 

2  Tiedeman,  State  &  Federal  Control  of 
Persons  &  Property,  I  178,  p.  871. 

If  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the 
public  morals,  or  the  public  safety,  has  no 
real  or  substantial  relation  to  those  objects, 
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or  is  a  palpable  invasion  of  rights  secured 
by  the  fundamental  law^  it  is  the  duty  of 
the  court  to  so  adjudge  and  thereby  give 
effect  to  the  Constitution. 

1  Tiedeman,  State  &  Federal  Control  of 
Persons  &  Property,  p.  17;  Marhury  v. 
Madisony  1  Cranch,  137,  2  L.  isd.  60;  Minne- 
sota ▼.  Barber,  136  U.  S.  319,  34  L.  ed.  457, 
3  Tnters.  Com.  Rep.  186,  10  Sup.  Ct.'Rep. 
862. 

if  the  crime  of  gambling  on  the  real 
estate  of  the  owner  with  his  knowledge  and 
consent  is  such  an  egregious  wrong  to  the 
good  morals  of  the  state  as  to  require  rigor- 
ous measures  to  correct  the  wrong,  the 
state  has  ample  power  to  correct  it,  and  to 
prevent  its  repetition.  It  can  find  no  justi- 
fication within  the  14th  Amen^ent  when  it 
seeks  to  destroy  or  confiscate  the  real  estate 
of  the  owner  of  the  property  where  the 
gambling  is  done. 

2  Tiedeman,  State  &  Federal  Control  of 
Persons  A  Property,  |  152,  p.  763 ;  Welch  v. 
Stowell,  2  Dougl.  (Mich.)  332;  State  ex  rel. 
Rhodes  v.  Saunders,  66  N.  H.  3d,  18  LJIA. 
646,  25  Atl.  588. 

So,  the  taking  of  the  property  from  the 
owner  as  a  punishment  for  allowing  an  il- 
legal business  to  be  conducted  in  some  of 
the  rooms,  and  giving  it  as  a  gratuity  to 
another  person,  can  find  no  justification,  in 
view  of  the  protection,  to  the  owner,  of  his 
private  property,  guaranteed  to  him  by  the 
14th  Amendment. 

Cooley,  Const.  Lim.  6th  ed.  pp.  208,  707 ; 
United  States  v.  Reese,  92  U.  S.  214,  23  L. 
ed.  563;  United  States  v.  Cruikshank,  92 
U.  S.  542,  23  L.  ed.  588;  Lawton  v.  Steele^ 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct. 
Rep.  499 ;  Edson  v.  Crangle,  62  Ohio  St.  49, 
66  N.  E.  647. 

Every  exercise  of  the  police  power  of  the 
state,  to  be  valid,  must  be  reasonable. 

State  V.  Marble,  72  Ohio  St.  33,  70  L.R.A. 
35,  106  Am.  St.  Rep.  570,  73  N.  E. 
1063:  Freund,  Pol.  Powers,  §  63;  Rideout  v. 
Knox,  148  Mass.  368,  2  L.R.A.  81,  12  Am. 
St.  Rep.  560,  19  N.  E.  390;  Lawton  v. 
Steele,  supra;  Plessy  v.  Ferguson,  163 
U.  S.  637,  41  L.  ed.  256,  16  Sup.  Ct. 
Rep.  1138;  Wisconsin,  M.  d  P.  R.  Co.  v. 
Jacobson,  179  U.  S.  287.  45  L.  ed.  194,  21 
Sup.  Ct.  Rep.  115;  Dobbins  v.  Los  Angeles, 
196  U.  S.  223,  49  L.  ed.  169,  25  Sup.  a.  Rep. 
IS;  Chicago  &  E,  R,  Co.  v.  Keith,  supra; 
Booth  V.  Illinois,  184  U.  S.  425.  428,  429,  46 
L.  ed.  623,  626,  626,  22  Sup.  Ct.  Rep.  425; 
Allgeyer  v.  Louisiana,  165  U.  S.  578,  579, 
591,  41  L.  ed.  832,  836,  17  Sup.  Ct.  Rep. 
427;  Minnesota  v.  Barber,  136  U.  S.  319, 
34  L.  ed.  467,  3  Inters.  Cora.  Rep.  185,  10 
Sup.  Ct.  Rep.  862;  Holden  v.  Hardy,  169 
U.  S.  366,  398,  42  L.  ed.  780,  793,  18  Sup. 
Ct.  Rep.  383;  Yiok  Wo  v.  Hopkins,  118  U.  S. 
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366,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Connolly  v.  Union  Setoer  Pipe  Co.  184  U.  S. 
540,  568-660,  663,  46  L.  ed.  679,  689-691, 
22  Sup.  Ct.  Rep.  431. 

William  Marvin  is  not  bound  by  the  judg- 
ment obtained  by  Belle  B.  Trout  against 
Clifford  and  Gassman.  He,  not  being  a 
party  thereto,  is  not  personally  bound  by 
it;  and  neither  could  it  be  made  the  basis  of 
a  claim  against  his  real  estate  in  the  peti- 
tion described. 

Iron  Cliffs  Co.  v.  Negaunee  Iron  Co.  197 
U.  S.  463,  471,  49  L.  ed.  836,  840,  25  Sup. 
Ct.  Rep.  474;  Neto  Orleans  Watenvorks  Co. 
V.  New  Orleans,  164  U.  S.  471,  480,  41  L. 
ed.  618,  623,  17  Sup.  Ct.  Rep.  161;  Scott  v. 
Mi^Neal,  154  U.  S.  .34,  46,  38  L.  ed.  896,  901, 
14  Sup.  Ct.  Rep.  1108;  Pennoyer  v.  »/f. 
95  U.  S.  714,  733,  24  L.  ed.  666,  672 ;  Wind- 
sor V.  McVeigh,  93  U.  S.  274,  277,  23  L.  ed. 
914,  915;  Pinley  v.  Bank  of  United  States, 
11  Wheat.  304,  307,  6  L.  ed.  480. 

Mr.  Jobn  Poe  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

This  court  would  not  assume  jurisdiction 
of  these  cases  because  of  the  complaint  here, 
that  the  holding  of  the  Ohio  courts  deprives 
Mr.  Marvin  of  any  rights  guaranteed  to 
him  by  the  6th,  6th,  7th,  8th,  or  9th  Amend- 
ment referred  to,  for  these  were  not  intend- 
ed to  limit  the  powers  of  the  states  in  re- 
spect to  their  own  people,  but  to  operate  on 
the  national  government  only. 

Spies  ▼.  Illinois  {Em  parte  Spie9)  123 
U.  S.  131,  132,  166,  31  L.  ed.  80,  86,  8  Sup. 
Ct.  Rep.  21. 

The  claim  here  sought  to  be  made  is  that 
the  statutes  of  Ohio,  referred  to,  are  repllJ^ 
nant  to  the  Constitution  of  the  United 
States;  but,  as  no  such  claim  was  set  up 
or  made  in  the  trial  courts  of  Ohio,  it  fol- 
lows that  this  court  would  have  no  juris- 
diction to  entertain  these  cases  for  that  rea- 
son. 

Spies  V.  Illinois  {Ex  parte  Spies)  12S 
U.  S.  131,  132,  181,  31  L.  ed.  80,  91,  8  Sup. 
Ct.  Rep.  21 ;  Brooks  v.  MissouH,  124  U.  S. 
394,  395,  31  L.  ed.  454,  456,  8  Sup.  Ct,  Hep. 
443;  French  v.  Hopkins,  124  U.  S.  624,  31  L. 
ed.  536,  8  Sup.  Ct.  Rep.  589;  Pourell  ▼. 
Brunswick  County,  150  U.  S.  433,  439,  37 
L.  ed.  1134,  1136,  14  Sup.  Ct,  Rep.  166; 
Morrison  v.  Watson,  164  U.  S.  111-115,  38 
L.  ed.  928,  929,  14  Sup.  Ct.  Rep.  995;  Millrr 
V.  Texas,  153  U.  S.  535,  538,  539,  38  U 
ed.  812-814,  14  Sup.  Ct.  Rep.  874;  Saytoard 
V.  Denny,  158  U.  S.  180-184,  39  L.  ed.  941. 
942,  15  Sup.  Ct.  Rep.  777;  Oiles  v.  Teaslry, 
193  U.  S.  146-160,  48  L.  ed.  655-658,  24  Sup. 
Ct.  Rep.  359. 

Ohio  is  not  the  only  state  where  like 
statutes  are  sustained  by  the  highest  courts. 

Polk  County  v.  Hierb,  37  Iowa.  Sfil  ;  L« 
France  v.  Krayer,  42  Iowa,  147;  Bertholf  ▼. 
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OReUly.  74  X.  Y.  509,  30  Am.  Rep.  323; 
Bea  T.  C^uem,  158  111.  45,  29  L.RA.  571, 
41  K.  E,  1089;  Booth  v.  People,  186  111. 
«,  50  OLA.  762,  57  N.  E.  798. 

The  liAbilitj  to  seizure  attaches  to  the 
tkis^.  If  a  man  uses  his  property  for  the 
varposes  of  the  violation  of  the  laws,  he 
loKs  his  right  to  have  it  at  all. 

Dobbins'M  Distillery  v.  United  States,  96 
U.  S.  395.  400,  401,  24  L.  ed.  637-639; 
rW  Palmyra,  12  Wheat.  1,  6  L.  ed.  531; 
Uwiied  States  v.  The  Malek  Adhel,  2  How. 
tif  11  L.  ed.  239;  Munn  v.  Illinois,  94 
U.  S.  114,  24  L.  ed.  77;  The  Ann,  9  Cranch, 
»,  3  L.  ed.  734 ;  United  States  y.  The 
LUtU  Charles,  1  Brock.  380,  Fed.  Cas.  No. 
15^12;  United  States  y.  A  Distillery,  2 
Att.  (CTa)   192,  Fed.  Oas.  No.  14,965. 

Dae  process  of  law  does  not  imply  or  re- 
fnre  a  jnrj  trial. 

A4lfr  V.  Whitheck,  44  Ohio  St.  568,  9 
K-  L  672. 

Mr.  Jostiee  Peokluun,  after  making  the 
longing  statement,  delivered  the  opinion 
of  tie  court: 
The  plaintiff  in  error  seeks  to  reverse  the 
I  jnivments  herein,  based  on  the  gaming 
fltttote  of  Ohio,  because,  as  he  insists,  that 
iUtote  is  unconstitutional  on  several  differ- 
est  grounds:  First,  because  it  is  (as  he 
nets)  an  unconstitutional  extension  of  the 
polife  power  of  the  state,  resulting  in  the 
t^dog  of  the  property  of  the  plaintiff  in 
•TTor  for  the  benefit  of  the  defendant  in 
aror:  or,  in  other  words,  it  results  in  the 
tikiBg  of  the  property  of  the  plaintiff  in 
«nt>r  without  his  consent,  for  a  private  pur- 
ff-^.  and  that  it  is  an  invasion  of  his  pri- 
nte  right  of  property,  in  violation  of  the 
Fedfrr&I  Constitution;  second,  because  the 
lUtate  denies  or  does  not  provide  for  an  ex- 
TOse  of  the  right  of  trial  by  jury,  and, 
tferefore,  a  judgment  founded  upon  it  is 
otaaiaed  without  due  process  of  law;  third, 
beevue  the  judgment  first  obtained  against 
t^  persons  who  actually  won  the  money  is 
Bade  eoielusive  evidence  against  the  plain- 
tiff is  error  of  the  amount  of  money  thus 
hSL,  although  he  was  neither  a  party  nor 
pmy  to  that  judgment,  as  it  was  reversed 
u  to  him,  and  he  was  thereupon  dismissed 
hiQiB  the  case. 

A  reference  -to  the  record  does  not  show 
tktt  any  one  of  these  questions  was  raised, 
«itker  by  the  pleadings  or  on  the  trial  of 
_  tae  CMC  The  only  evidence  that  any  ques- 
(tO]:aai  was  *raised  in  the  supreme  court,  as- 
-ftili^  the  validity  of  the  statute  as  a  viola- 
tes of  any  provision  of  the  Federal  Con- 
"titiition,  consists  of  a  statement  in  the  peti- 
tiso  in  error  to  the  supreme  court,  that  the 
itatBte  was  a  violation  of  certain  sections  of 
tW  Federal  Constitution,  and  in  the  oertifi- 
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cate  of  the  supreme  court  of  Ohio,  which 
that  court  ordered  to  be  made  a  part  of 
the  record,  and  which  is  above  set  forth. 
It  is  a  certificate  from  the  court,  as  dis- 
tinguished from  one  by  an  individual  judge. 
The  petition  in  error  does  not  show  that 
any  question  involving  the  Federal  Consti- 
tution was  actually  argued  or  brought  to 
the  attention  of  the  supreme  court.  It  is 
well  settled  in  this  court  that  a  certificate 
from  a  presiding  judge  ef  the  state  court, 
made  after  the  decision  of  the  case  in  that 
court,  to  the  effect  that  a  Federal  question 
was  considered,  and  decided  by  the  court 
adversely  to  the  plaintiff  in  error,  cannot 
confer  jurisdiction  on  this  court,  where  the 
record  does  not  otherwise  show  it  to  exist; 
that  the  effect  of  such  a  certificate  is  to 
make  more  certain  and  specific  what  is  too 
general  and  indefinite,  in  the  record  itself, 
but  it  is  incompetent  to  originate  the  Fed- 
eral question.  Dihhle  v.  Bellingham  Bay 
Land  Co.  163  U.  S.  63,  41  L.  ed.  72,  16 
Sup.  Ct.  Rep.  939;  Henkel  v.  Cincinnati, 
177  U.  S.  170,  44  L.  ed.  720,  20  Sup.  Ct. 
Rep.  573;  Fullerton  v.  Texas,  106  U.  S.  192, 
49  L.  ed.  443,  25  Sup.  Ct.  Rep.  221.  As 
the  certificate  in  the  case  at  bar  was  made 
by  the  court,  and  was  ordered  by  it  to  be 
attached  to  and  form  part  of  the  record  it- 
self, it  is  perhaps  sufficient  to  show  that 
some  questions  of  a  Federal  nature  were  bo- 
fore  that  court,  and  decided  by  it.  It  is 
true  the  certificate  is  quite  loose  in  its  state- 
ment as  to  what  was  the  nature  or  character 
of  these  questions.  It  is  certified  that  the 
plaintiff  in  error  contended  that  the  sections 
of  the  statute  and  the  proceedings  of  the  cir- 
cuit court  had  thereunder  were  repugnant 
to  those  sections  of  the  Constitution  of  the 
United  States  referred  to  in  the  certificate. 
By  reference  to  them  it  will  be  seen  that 
§  1,  article  14,  contains  several  provisions 
quite  distinct  from,  and  having  no  relation 
to,  each  other,  and  the  certificate  does  not 
state  which  one  of  the  provisions  of  that  sec- 
tion was  claimed  •to  have  been  violated  by [224] 
the  statute  in  question.  Section  9  of  article 
1  has  itself  seven  subdivisions,  and  it  would 
be  difficult  even  to  guess  which  particular 
provision  the  plaintiff  in  error  claimed  was 
violated  by  the  statute.  Section  10  of  the 
same  article  is  also  referred  to  as  having 
been  violated  by  the  statute;  also  article  3, 
§  3,  which  relates  to  the  trial  of  all  crimes 
by  jury.  Then  there  is  stated  to  have  been 
made  by  the  plaintiff  in  error  a  general  con- 
tention that  the  statute  and  proceedings 
thereunder  were  an  invasion  of  his  private 
right  of  property  in  violation  of  the  Federal 
Constitution  and  its  amendments. 

A  more  general  statement  of  the  presen- 
tation of  the  Federal  questions  to  a  state 
court  could  scarcely  be  made.    It  is  almost 
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impossible  to  determine  from  such  certificate 
what  Federal  question  was  decided  in  the 
case.  We  have  heretofore  held  that  an  ob- 
jection very  similar  to  this  raised  no  Federal 
question.  Clarke  v.  McDade,  165  U.  S.  168, 
41  L.  ed.  673,  17  Sup.  Ct.  Rep.  284. 

Assuming,  however,  that  by  reference  to 
the  1st  section  of  the  14th  Amendment,  the 
question  of  the  illegal  extension  of  the  police 
power  of  the  state  may  be  raised,  under  the 
claim  that  a  judgment  founded  upon  the 
statute  would  permit  the  taking  of  the  prop- 
erty of  the  plaintiff  in  error  without  due 
process  of  law,  we  are  of  opinion  that  the 
objection  is  without  merit.  For  a  great 
many  years  past  gambling  has  been  very 
generally  in  this  country  regarded  as  a  vice, 
to  be  prevented  and  suppressed  in  the  in- 
terest of  the  public  morals  and  the  public 
welfare.  The  power  of  the  state  to  enact 
laws  to  suppress  gambling  cannot  be 
doubted;  and,  as  a  means  to  that  end,  we 
have  no  doubt  of  its  power  to  provide  that 
the  owner  of  the  building  in  which  gam- 
bling is  conducted,  who  knowingly  looks  on 
and  permits  such  gambling,  can  be  made 
liable  in  his  property  which  is  thus  used,  to 
pay  a  judgment  against  those  who  won  the 
money,  as  is  provided  in  the  statute  in  ques- 
tion. That  statute,  or  one  somewhat  similar 
to  it  (without  the  conclusive  feature  of  the 
judgment  as  evidence  in  the  action  to  charge 
the  property  of  the  owner  of  the  building 
[M5] "where  the  gambling  was  carried  on),  has 
been  in  force  in  Ohio  ever  since,  at  least, 
1831,  and  similar  legislation  is  found  upon 
that  subject  or  upon  that  of  the  regulation 
of  the  sale  of  liquor,  in  most  of  the  states 
of  the  Union.  The  plain  object  of  this  legis- 
lation is  to  discourage  and,  if  possible,  pre- 
vent gambling.  The  liability  of  the  owner 
of  the  buiMing  to  make  good  the  loss  sus- 
tained under  the  circumstances  set  forth  in 
the  statute  was  clearly  part  of  the  means 
resorted  to  by  the  legislature  for  the  purpose 
of  suppressing  the  evil  in  the  interest  of 
the  public  morals  and  welfare.  We  are 
aware  of  no  provision  in  the  Federal  Consti- 
tution which  prevents  this  kind  of  legisla- 
tion in  a  state  for  such  a  purpose.  To  say 
that  it  must  be  limited  to  a  provision  allow- 
ing a  recovery  of  the  money  by  the  one 
who  lost  it,  would  be  in  effect  to  hold 
invalid  all  legislation  providing  for  pro- 
ceedings in  the  nature  of  qui  tarn  actions. 
Statutes  providing  for  actions  by  a  common 
informer,  who  himself  had  no  interest  what- 
ever in  the  controversy  other  than  that  given 
by  statute,  have  been  in  existence  for  hun- 
dreds of  years  in  England,  and  in  this  coun- 
try ever  since  the  foundation  of  our  govern- 
ment. The  right  to  recover  the  penalty  or 
forfeiture  granted  by  statute  is  frequently 
given  to  the  first  common  informer  who 
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brings  the  action,  although  he  has  no  inter- 
est in  the  matter  whatever  except  as  such 
informer.  3  Bl.  Com.  chap.  9,  m.  p.  161;  2 
Bl.  Com.  chap.  29,  m.  p.  437 ;  2  Hawk.  P.  C. 
8th  ed.  368;  1  Selwyn,  N.  P.  621;  Dozier  v. 
WilliamSf  47  Miss.  605;  Beadleaton  v. 
Sprague  (1810)  6  Johns.  101;  Caswell  v. 
Allen,  10  Johns.  118;  Parker  v.  Colcord 
(1819)  2  N.  H.  36;  Pike  v.  Madhury  (1841) 
12  N.  H.  262;  Com.  v.  Churchill  (1809)  6 
Mass.    180. 

Legislation  giving  an  interest  in  the  for- 
feiture to  a  common  informer  has  been  fre- 
quent in  congressional  legislation  relating  to 
revenue  cases.  It  is  referred  to  in  the  act  of 
March  3,  1797  (1  Stat,  at  L.  506,  chap.  13, 
U.  S.  Comp.  Stat.  1901,  p.  3604),  and  cases 
arising  under  its  provisions  are  to  be  found 
in  10  Wheat.  246,  6  L.  ed.  314,  United  States 
V.  Morris,  and  6-  Pet.  404,  8  L.  ed.  443, 
M*Lane  v.  United  States. 

*And  in  1861,  in  12  Stat,  at  L.  292,  296,[226J 
chap.  45,  §  11,  one  moiety  of  the  forfeiture 
is  given  "to  him  who  shall  first  sue  for  the 
same." 

There  can  be  no  doubt  of  the  right  of  the 
government  to  give  the  whole  instead  of  a 
moiety  of  the  forfeiture  to  the  informer. 

Second.  The  contention  on  the  part  of  the 
plaintiff  in  error,  that  the  statute  violates 
the  Federal  Constitution  because  it  does  not 
provide  for  or  permit  trial  by  jury,  is  equal- 
ly without  merit.  Maxwell  v.  Doir,  176  U. 
S.  581,  44  L.  ed.  597,  20  Sup.  Ct.  Rep.  448, 
494. 

Third.  The  contention  that  the  statute 
violates  the  1st  section  of  the  14th  Amend- 
ment, because  under  it,  as  is  averred,  a  judg- 
ment against  those  who  won  the  money  at 
gambling,  when  not  impeached  for  fraud  or 
collusion,  is  conclusive  evidence  of  the 
amount  lost  in  an  action  against  the  owner 
of  the  property  where  the  money  was  lost, 
who  was  neither  party  nor  privy  to  such 
judgment,  cannot,  in  the  state  of  this  rec- 
ord, be  here  raised.  Upon  the  trial  the 
defendant  in  error  offered  the  judgment 
against  Clifford  and  Gassman  in  evidence, 
and  it  was  received  under  a  general  objection 
made  by  the  plaintiff  in  error.  By  reference 
to  the  record  it  appears  that  the  plaintiff  in 
error  on  the  trial  conceded  that  the  judg- 
ment was  rendered  against  Clifford  and 
Gassman.  The  formal  putting  in  evidence 
of  a  judgment,  the  existence  of  which  Wtt« 
conceded,  can  raise  no  question  whatever.  At 
a  subsequent  stage  of  the  trial  oral  evidence 
was  given  outside  of  the  record  of  the  judg- 
ments (under  objection  by  the  plaintiff  in 
error  that  there  was  no  such  issue  in  the 
case)  of  the  amount  of  money  that  was  in 
fact  lost  at  play,  and  that  it  was  represent- 
ed by,  and  was  as  large  as,  the  amount  stat- 
ed in  the  judgment  offered  in  evidence. 
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One  of  the  grounds  of  objection  to  the 
eridence,  made  bj  the  plaintiff  in  error,  was 
that  neither  the  fact  nor  the  extent  of  the 
loss  was  alleged  in  the  petition  or  was  an 
issue  in  the  case.  The  petition  in  substance 
contained  both  averments  and  the  answer 
denied  them.  There  was  such  an  issue,  al- 
though defendant,  in  his  objection,  over- 
[827] looked  it.  The  objection  *was  overruled  and 
the  evidence  given.  It  surely  cannot  now  be 
pretended  that  the  plaintiff  in  error  was 
thereby  harmed.  Can  he  now  be  heard  to 
say  that  the  statute  is  void  because  of  the 
conclusive  character  which  he  avers  is  there- 
in given  to  the  judgment,  when  there  was 
proof  outside  the  record  (given  against  his 
own  objection  and  averment  that  the  fact 
was  not  in  issue)  showing  the  amount  of 
money  lost?  If  the  statute  do  mean  that 
such  prior  judgment  is  conclusive,  what  le- 
gal interest  has  the  plaintiff  in  error  in  the 
question  when  there  is  other  evidence  in  his 
case,  although  given  against  his  objection 
that  there  was  no  issue  on  that  fact?  The 
whole  statute  is  not  void,  even  if  it  mean 
that  the  judgment  is  conclusive;  and  when 
other  evidence  is  given,  the  (alleged)  inval- 
id provision  is  eliminated  in  such  case,  and 
the  party  who  insists  there  is  no  issue  as 
to  loss,  not  being  harmed,  cannot  raise  the 
question.  Albany  County  v.  Stanley,  105  U. 
8.  305,  311,  26  L.  ed.  1044,  1049;  Clark  v. 
Kansas  City,  176  U.  S.  114.  118,  44  L.  ed. 
392,  396,  20  Sup.  Ct.  Rep.  284.  The  state- 
ment of  thfe  circuit  court  as  to  the  con- 
eliisive  character  of  a  judgment  was,  as  ap- 
plied to  the  plaintiff  in  error,  a  mere  ab- 
straction. It  does  not  appear,  even  by 
the  oertiffcate  of  the  supreme  court,  that 
the  plaintiff  in  error  claimed  the  .protec- 
tion of  the  1st  section  of  the  14th  Amend- 
ment on  the  ground  of  the  alleged  erroneous 
decision  of  the  court  below  on  this  question, 
nor  does  it  appear  that  the  supreme  court  it- 
self gave  any  opinion  upon  or  determined 
it.  These  facts  must  appear  in  the  record. 
Detoey  v.  Des  Moines,  173  U.  S.  193,  197, 
43  L.  ed.  665«  666.  10  Sup.  Ct.  Rep.  379; 
Chapin  v.  Fye,  179  U.  S.  127,  46  L.  ed. 
119,  21  Sup.  Ct.  Rep.  71.  The  certificate 
tkat  the  plaintiff  in  eijor  claimed  the  pro- 
tection of  that  section  is  fully  satisfied  by 
treating  it  as  raising  the  question  of  the  in* 
Talidity  of  the  statute  on  the  ground  of  an 
Ulegal  extension  of  the  police  power,  and 
also  because  it  did  not  permit  a  trial  by 
jury,  and  thereby,  as  contended,  denying  due 
process  of  law.  These  grounds  we  have  al- 
ready considered.  We  cannot  and  ought  not 
to  assume  that  the  supreme  court,  in  this 
state  of  the  record,  took  cognizance  of  the 
question  of  the  conclusiveness  of  the  judg- 
ment, and  the  certificate  does  not  show 
that  the  court  did  so. 
199  U.  8. 


•In  what  has  been  said  we  do  not  vry^h  it [228] 
to  be  understood  that  this  court  Intimates 
nn  opinion  upon  the  allf^^od  invalidity  of 
the  statute  upon  the  above  ground.  We 
simply  say  that  the  plaintiff  in  error  can- 
not raise  that  question. 

The  judgments  of  the  Supreme  Court  of 
Ohio  are  affirmed. 


GEORGE  C.  RANKIN,  Receiver  of  th« 
Hutchinson  National  Bank,  Plff.  in  Err., 

V, 

EDWARD  E.  BARTON. 

(See  S.  C.   Reporter's  ed.  228-232.) 

1.  Krwr  f  atata  eonrt— Federal  qae«* 
tlon.~A  decision  of  a  state  court  that  tbe 
statute  of  HmltatiODs  applicable  to  the  right 
to  enforce  tbe  individual  liability  of  storlc- 
bolders  In  national  banks  is  put  In  motion  by 
a  delay  of  the  Comptroller  of  the  Currency  in 
maklDj;  an  assessment  involves  a  l^edcral 
question  which  will  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States. 

2.  LlBiltatl^n  •£  action*— enforcement 
of  liability  of  atockholdera  In  natloM- 
al  banka.— A  state  statute  of  llmltationa 
does  not  begin  to  run  against  tbe  right  to 
enforce  tbe  individual  liability  of  stockholders 
in  a  national  bank  until  the  amount  of  such 
liability  has  been  ascortnlned  and  assessed  by 
the  Comptroller  of  the  Currency. 

[No.  126.] 

Note. — On  limitation  of  actions  to  enforce 
liability  of  stock  hoi  fler-  see  notes  to  rnlird 
States  V.  Stanford,  40  L.  ed.  U.  S.  751 ;  and 
Piatt  V.  Wilmot.  48  Ia  ed.  U.  8.  809. 

Error  to  state  court  in  cases  involving  ques- 
tions under  the  national  banking  law. 

Parties  setting  up  as  a  defense  title  In  a 
third  party  under  tbe  national  banking  law, 
and  not  claiming  for  themselves  any  title, 
right,  privilege,  or  Immunity  given  by  that  law, 
are  not  entitled  to  have  a  Judgment  of  a  8tate 
court  adverse  to  their  contention  reviewed  in 
the  Supreme  Court  of  the  United  SUtes.  Mil- 
ler V.  National  Bank,  106  U.  S.  542,  27  I#. 
ed.  289»  1  Sup.  Ct.  Rep.  636. 

Where  a  national  bank  organised  from  a 
state  bank  is  held  liable  by  a  state  court  to 
pay  bills  Issued  by  such  state  bank,  and  tlie 
national  bank  claims  Immunity  from  such  lia- 
bility by  reason  of  Its  organization  under  the 
national  bankltf);  act,  the  Supreme  Court  of 
tbe  United  States  has  Jarlsdlctlon  to  review 
the  state  decision.  Metropolitan  Nat.  Bank 
V.  Claggett,  l4l  U.  S.  620,  35  L.  ed.  841,  12 
Sup.    Ct  Rep.  60. 

A  question  as  to  the  power  of  a  national 
bank  to  become  a  stockholder  In  a  savint^s 
bank  !•  a  Federal  one.  California  Nat.  Bank 
V.  Kennedy,  167  U.  S.  863,  42  L.  ed.  198.  17 
Sup.   Ct  Rep.  831. 

And  so  Is  the  question  whether  a  national 
bank  has  power   to   discount   a   note  on   real- 
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impossible  to  determine  from  such  certificate 
what  Federal  question  was  decided  in  the 
case.  We  have  heretofore  held  that  an  ob- 
jection very  similar  to  this  raised  no  Federal 
question.  Clarke  v.  McDade,  165  U.  S.  168, 
41  L.  ed.  673,  17  Sup.  Ct.  Rep.  284. 

Assuming,  however,  that  by  reference  to 
the  Ist  section  of  the  14th  Amendment,  the 
question  of  the  illegal  extension  of  the  police 
power  of  the  state  may  be  raised,  under  the 
claim  that  a  judgment  founded  upon  the 
statute  would  permit  the  taking  of  the  prop- 
erty of  the  plaintiff  in  error  without  due 
process  of  law,  we  are  of  opinion  that  the 
objection  is  without  merit.  For  a  great 
many  years  past  gambling  has  been  very 
generally  in  this  country  regarded  as  a  vice, 
to  be  prevented  and  suppressed  in  the  in- 
terest of  the  public  morals  and  the  public 
welfare.  The  power  of  the  state  to  enact 
laws  to  suppress  gambling  cannot  be 
doubted;  and,  as  a  means  to  that  end,  we 
have  no  doubt  of  its  power  to  provide  that 
the  owner  of  the  building  in  which  gam- 
bling is  conducted,  who  knowingly  looks  on 
and  permits  such  gambling,  can  be  made 
liable  in  his  property  which  is  thus  used,  to 
pay  a  judgment  against  those  who  won  the 
money,  as  is  provided  in  the  statute  in  ques- 
tion. That  statute,  or  one  somewhat  similar 
to  it  (without  the  conclusive  feature  of  the 
judgment  as  evidence  in  the  action  to  charge 
the  property  of  the  owner  of  the  building 
[M5]*where  the  gambling  was  carried  on),  has 
been  in  force  in  Ohio  ever  since,  at  least, 
1831,  and  similar  legislation  is  found  upon 
that  subject  or  upon  that  of  the  regulation 
of  the  sale  of  liquor,  in  most  of  the  states 
of  the  Union.  The  plain  object  of  this  legis- 
lation is  to  discourage  and,  if  possible,  pre- 
vent gambling.  The  liability  of  the  owner 
of  the  building  to  make  good  the  loss  sus- 
tained under  the  circumstances  set  forth  in 
the  statute  was  clearly  part  of  the  means 
resorted  to  by  the  legislature  for  the  purpose 
of  suppressing  the  evil  in  the  interest  of 
the  public  morals  and  welfare.  We  are 
aware  of  no  provision  in  the  Federal  Consti- 
tution which  prevents  this  kind  of  legisla- 
tion in  a  state  for  such  a  purpose.  To  say 
that  it  must  be  limited  to  a  provision  allow- 
ing a  recovery  of  the  money  by  the  one 
who  lost  it,  would  be  in  effect  to  hold 
invalid  all  legislation  providing  for  pro- 
ceedings in  the  nature  of  qui  tarn  actions. 
Statutes  providing  for  actions  by  a  common 
informer,  who  himself  had  no  interest  what- 
ever in  the  controversy  other  than  that  given 
by  statute,  have  been  in  existence  for  hun- 
dreds of  years  in  England,  and  in  this  coun- 
try ever  since  the  foundation  of  our  govern- 
ment. The  right  to  recover  the  penalty  or 
forfeiture  granted  by  statute  is  frequently 
given  to  the  first  common  informer  who 
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brings  the  action,  although  he  has  no  inter- 
est in  the  matter  whatever  except  as  such 
informer.  3  Bl.  Com.  chap.  9,  m.  p.  161;  2 
Bl.  Com.  chap.  29,  m.  p.  437 ;  2  Hawk.  P.  C. 
8th  ed.  368 ;  1  Selwyn,  N.  P.  621 ;  Dozter  ▼. 
Williams,  47  Miss.  605;  Bcadleston  ▼. 
Sprague  (1810)  6  Johns.  101;  CasiccU  t. 
Allen,  10  Johns.  118;  Parker  v.  Colcord 
(1819)  2  N.  H.  36;  Pike  v.  Madhury  ( 1841) 
12  N.  H.  262;  Com.  v.  Churchill  (1809)  5 
Mass.    180. 

Legislation  giving  an  interest  in  the  for- 
feiture to  a  common  informer  has  been  fre- 
quent in  congressional  legislation  relating  to 
revenue  cases.  It  is  referred  to  in  the  act  of 
March  3,  1797  (1  Stat,  at  L.  506,  chap.  13. 
U.  S.  Comp.  Stat.  1901,  p.  3604),  and  ca?*- 
arising  under  its  provisions  are  to  be  found 
in  10  Wheat.  246,  6  L.  ed.  314,  United  States 
V.  Morris,  and  6-  Pet.  404,  8  L.  ed.  443, 
M'Lane  v.  United  States. 

•And  in  1861,  in  12  Stat  at  L.  292.  29t).| 
chap.  45,  §  11,  one  moiety  of  the  forfeitur.' 
is  given  *to  him  who  shall  first  sue  for  tht- 
same." 

There  can  be  no  doubt  of  the  right  of  the 
government  to  give  the  whole  instead  of  a 
moiety  of  the  forfeiture  to  the  informer. 

Second.  The  contention  on  the  part  of  the 
plaintiff  in  error,  that  the  statute  viola t>i« 
the  Federal  Constitution  because  it  does  net 
provide  for  or  permit  trial  by  jury,  is  equal- 
ly without  merit.  Maxwell  v.  Dotr,  176  V, 
S.  581,  44  L.  ed.  597,  20  Sup.  Ct.  Rep.  44*^, 
404. 

Third.  The  contention  that  the  !<tatute 
violates  the  Ist  section  of  the  14th  Amend- 
ment, because  under  it,  as  is  averred,  a  jud^ 
ment  against  those  who  won  the  money  at 
gambling,  when  not  impeached  for  fraud  oi 
collusion,  is  conclusive  evidence  of  the 
amount  lost  in  an  action  against  the  ownei 
of  the  property  where  the  money  was  lo*^ 
who  was  neither  party  nor  privy  to  audi 
judgment,  cannot,  in  the  state  of  this  n^ 
ord,  be  here  raised.  Upon  the  trial  th< 
defendant  in  error  offered  the  jud<?menl 
against  Clifford  and  Gassman  in  evidence 
and  it  was  received  under  a  genera]  object iof 
made  by  the  plaintiff  in  error.  By  referenci 
to  the  record  it  appears  that  the  plaintiff  ii 
error  on  the  trial  conceded  that  the  jutlg 
ment  was  rendered  against  Clifford  an^ 
Gassman.  The  formal  putting  in  evidence 
of  a  judgment,  the  existence  of  whicti  vkm 
conceded,  can  raise  no  question  whatever.  A 
a  subsequent  stage  of  the  trial  oral  evidrn<> 
was  given  outside  of  the  record  of  the  jmlg 
ments  (under  objection  by  the  plaintifi  ii 
error  that  there  was  no  such  issue  in  thi 
case)  of  the  amount  of  money  that  wa»  ii 
fact  lost  at  play,  and  that  it  was  represent 
ed  by,  and  was  as  large  as,  the  amount  »tat 
ed  in  the  judgment  offered  in  evidence. 
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One  of  the  grounds  of  objection  to  the 
ffiiience,  made  by  the  plaintilT  in  error,  was 
that  neither  the  fact  nor  the  extent  of  the 
loss  was  alleged  in  the  petition  or  was  an 
i»w  in  the  ease.  The  petition  in  substance 
wntained  both  averments  and  the  answer 
dfttittl  them.  There  was  such  an  issue,  al- 
tkmsh  defendant,  in  his  objection,  over- 
pni'ir'ked  it.  The  objection  •was  overruled  and 
the  eridence  given.  It  surely  cannot  now  be 
pi*'teiided  that  the  plaintiff  in  error  was 
tkereby  harmed.  Can  he  now  be  heard  to 
nj  that  the  statute  is  void  because  of  the 
eoodusire  character  which  he  avers  is  there- 
in jiTen  to  the  judgment,  when  there  was 
proof  outside  the  record  (given  against  his 
on  objection  and  averment  that  the  fact 
Tai  not  in  issue)  showing  the  amount  of 
mozfj  lost?  If  the  statute  do  mean  that 
nch  prior  judgment  is  conclusive,  what  le- 
pi  ioterest  has  the  plaintiff  in  error  in  the 
fiiBtion  when  there  is  other  evidence  in  his 
ttsp,  although  given  against  his  objection 
that  there  was  no  issue  on  that  fact?  The 
Thole  statute  is  not  void,  even  if  it  mean 
that  the  judgment  is  conclusive ;  and  when 
other  evidence  is  given,  the  ( alleged )  inval- 
id proTision  is  eliminated  in  such  case,  and 
the  party  who  insists  there  is  no  issue  as 
to  ki^«,  not  being  harmed,  cannot  raise  the 
^wsUon.  Albany  County  v.  Stanley ^  105  U. 
S.505,  311,  26  L.  ed.  1044,  1049;  Clark  v. 
Itntai  City,  176  U.  S.  114,  118,  44  L.  ed. 
»2.  396,  20  Sup.  Ct.  Rep.  284.  The  state- 
aoit  of  the  circuit  court  as  to  the  con- 
dwve  character  of  a  judgment  was,  as  ap- 
plied to  the  plaintiff  in  error,  a  mere  ab- 
*i*etion.  It  does  not  appear,  even  by 
^  certificate  of  the  supreme  court,  that 
tie  plaintiff  in  error  claimed  the  .protec- 
tioB  of  the  Ist  section  of  the  14th  Amend- 
Beat  on  the  ground  of  the  alleged  erroneous 
^Kiaoo  of  the  court  below  on  this  question, 
"or  does  it  appear  that  the  supreme  court  it- 
•rff  f»ve  any  opinion  upon  or  determined 
it  Tliesc  facts  must  appear  in  the  record, 
^wy  ▼.  De9  Moines,  173  U.  S.  193,  197, 
«  L  ed.  665,  666.  19  Sup.  a.  Rep.  379 ; 
C»if»  T.  Fye,  179  U.  S.  127,  45  L.  ed. 
119,  21  Sap.  Ct  Rep.  71.  The  certificate 
^  tiie  plaintiff  in  eijor  claimed  the  pro- 
tettion  of  that  section  is  fully  satisfied  by 
tnatiBg  it  as  raising  the  question  of  the  in* 
nMty  of  the  statute  on  the  ground  of  an 
^ipd  extension  of  the  police  power,  and 
>l>o  because  it  did  not  permit  a  trial  by 
jvy.  and  thereby,  as  contended,  denying  due 
pnttv  of  law.  These  grounds  we  have  al- 
fcidj  considered.  We  cannot  and  ought  not 
to  asRune  that  the  supreme  court,  in  this 
^ste  of  the  record,  took  cognizance  of  the 
^estioB  of  the  conclusiveness  of  the  judg- 
■Mit  and  the  certificate  does  not  show 
ftit  ikt  eourt  did  ao. 


*In  what  has  been  said  we  do  not  wish  it [228] 
to  be  understood  that  this  court  intimates 
nn  opinion  upon  the  allo^^od  invalidity  of 
the  statute  upon  the  above  ground.  Wis 
simply  say  that  the  plaintiff  in  error  can- 
not raise  that  question. 

TJie  judgments  of  the  Supreme  Court  of 
Ohio  are  affirmed. 


GEORGE  C.  RANKIN,  Receiver  of  th« 
Hutchinson  National  Bank,  Plff.  in  Err,, 

V. 

EDWARD  E.  BARTON. 

(See  S.  C.   Reporter's  ed.  228-232.) 

1.  Brror  to  utmt€  court— Federal  quea- 
tlon.— A  decision  of  a  state  court  that  tbe 
statute  of  limitations  applicable  to  the  right 
to  enforce  the  Individual  liability  of  stork- 
holders  In  oatiooal  banks  is  put  In  motion  by 
a  delay  of  the  Comptroller  of  the  Currency  In 
making  an  assessment  Involves  a  Federal 
question  which  will  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States. 

2.  Limitation  off  actlonn— enforcement 
of  liability  of  atocklioldera  In  nation- 
al banks.— A  state  statute  of  limitations 
does  not  l)egln  to  run  against  the  right  to 
enforce  the  individual  liability  of  stockholders 
in  a  national  bank  until  the  amount  of  such 
liability  has  been  ascertained  and  assessed  by 
the  Comptroller  of  the  Currency. 

[No.  125.] 

Note. — On  limitation  of  actiong  to  enforce 
liability  of  atockholder — see  notes  to  I'lilled 
States  V.  Stanford,  40  L.  ed.  U.  S.  751 ;  and 
Piatt  V.  Wllmot,  48  I/,  ed.  U.  8.  809. 

Error  to  »tate  eourt  in  cases  involving  ques- 
tions under  the  national  banking  law. 

Parties  setting  ap  as  a  defense  title  In  a 
third  party  under  the  national  banking  Iaw» 
and  not  claiming  for  themselves  any  title, 
right,  privilege,  or  Immunity  given  by  that  law, 
are  not  entitled  to  have  a  Judgment  of  a  state 
court  adverse  to  their  contention  reviewed  in 
the  Supreme  Court  of  the  United  States.  Mil- 
ler  v.  National  Bank,  106  U.  S.  542,  27  !#. 
ed.  289»  1  Sop.  Ct.  Rep.  536. 

Where  a  national  bank  organized  from  a 
state  bank  Is  held  liable  by  a  state  court  to 
pay  bills  Issued  by  such  state  bank,  and  the 
national  bank  claims  Immunity  from  such  lia- 
bility by  reason  of  Its  organization  under  the 
national  banking);  act,  the  Supreme  Court  of 
the  United  States  has  Jnrlsdlctlon  to  review 
the  state  decision.  Metropolitan  Nat.  Bank 
V.  Ciaggett.  l4l  U.  S.  520,  85  L.  ed.  841,  12 
Sup.    Ct  Rep.  60. 

A  question  as  to  the  power  of  a  national 
bank  to  become  a  stockholder  In  a  savin i;s 
bank  Is  a  Federal  one.  California  Nat.  Bank 
V.  Kennedy,  167  U.  S.  863,  42  L.  ed.  198,  17 
Sup.  Ct.  Rep.  831. 

And  so  is  the  question  whether  a  national 
bank  has  power   to   discount   a  note  on   real- 
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Submitted  October  17,  1905.    Decided  No- 
vember ISy  1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  jud^^ment 
which  aflirined  a  judgment  of  the  District 
Court  of  Reno  County,  in  that  state,  sustain- 
ing  the  defense  of  the  statute  of  limitations 
in  an  action  to  enforce  the  individual  liabili- 
ty of  a  shareholder  in  a  national  bank.  Re- 
versed and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  69  Kan.  629,  77  Pac. 
631. 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  Wliiteside  submitted  the  cause 
for  plaintiff  in  error: 

The  exercise  of  the  judgment  and  author- 
ity of  the  Comptroller  is  indispensable 
whenever  the  personal  liability  of  the  stock- 
holder is  sought  to  be  enforced ;  and  it  must 
precede  the  institution  of  the  suit  by  the 
receiver. 

Kennedy  v.  Gibson,  8  Wall.  498,  19  L.  ed. 
476 ;  Casey  v.  Galli,  94  U.  S.  673,  24  L.  ed. 
168;  United  States  v.  Know,  102  U.  S.  422, 
26  it.  ed.  216;  Germanica  Sat,  Bank  v.  Case, 
131   U.  S.  cxliv.  Appx.  and  23  L.   ed.  961; 


Bushnell  y.  Uland,  164  U.  S.  684,  41  L.  ed. 
698,  17  Sup.  Ct.  Rep.  209;  Aldrich  v.  Yates, 
95  Fed.  78;  Aldrich  v.  Campbell,  38  C.  C.  A. 
347,  97  Fed.  663;  De  Weese  v.  Smith,  97 
Fed.  309;  Studebaker  v.  Perry,  43  C.  C.  A. 
\  69,  102  Fed.  947. 

Mr.  George  A.  VaadeTeer  submitted  the 
cause  for  defendant  in  error.  Mr.  F.  L, 
Martin   was   on   the   brief: 

There  is  no  Federal  statute  of  limitations 
applicable  to  this  class  of  actions,  and  the 
statute  of  limitations  of  the  state  in  which 
the  action  is  brought,  controls. 

Campbell  v.  Haverhill,  155  U.  S.  610,  39 
L.  ed.  280,  15  Sup.  Ct.  Rep.  217;  Price  v. 
Yates,  2  Bro\vne,  Nat.  Bank  Cas.  204. 

A  statute  of  a  state  is  whatever  the  court 
of  last  resort  in  such  state  construes  it  to 
be. 

M*Elmoyle  v.  Cohen,  13  Pet.  312,  10  L. 
ed.  177 ;  Bauserman  v.  Blunt,  147  U.  S.  647. 
37  L.  ed.  316,  13  Sup.  Ct.  Rep.  466;  Met 
calf  V.  Watertown,  153  U.  S.  671,  38  L.  ed. 
862,  14  Sup.  Ct.  Rep.  947;  Balkam  v. 
Woodstock  Iron  Co.  154  U.  S.  177,  38  L.  ed. 
953,  14  Sup.  Ct  Rep.  1010. 

In  Kansas  the  rule  is  that  the  bar  of  the 
statute  cannot  be  postponed  by  the  failure 


estate  security.     Swope  v.   Lefflngwell,  105   U. 
6.  3.    26  L.  ed.  939. 

A  claim  by  a  national  bank,  of  au  ezemp- 
tioo  from  liability  on  a  contract  because  the 
contract  was  one  which  it  bad  no  power,  un- 
der the  national  banking  law,  to  make,  Involves 
a  Federal  question.  Logan  County  Nat.  Bank 
V.  Townsend.  139  U.  S.  67,  35  L.  ed.  107,  11 
Sup.   Ct.   Rep.   496. 

The  decision  of  a  state  court  that  a  claim 
against  a  national  bank  was  an  existing  de- 
mand at  the  date  of  Its  suspension  does  not  In- 
volve a  Federal  qnestion.  Chemical  Nat.  Bank 
V.  Hartford  Deposit  Co.  161  U.  S.  1,  40  L.  ed. 
695.   10   Sup.    Ct  Rep.   439. 

Whether,  by  reason  of  a  false  assumption  of 
corporate  authority,  the  officers,  directors,  and 
shareholders  of  what  purported  to  be  a  national 
bank,  but  which  never  attained  legal  author- 
ity to  do  business,  became  liable  as  partners, 
on  the  principle  of  agency,  for  contracts  entered 
Into  In  the  name  of  the  corporation.  Is  not  a 
Federal  question,  but  only  a  question  of  gener- 
al law.  Seeberger  v.  McCormlck,  175  U.  S. 
274,  44  L.  ed.  161.  20  Sup.  Ct.  Rep.  128. 

But  whether  or  not  a  recovery  can  be  had 
on  a  lease  made  by  a  national  banking  asso- 
ciation not  then  authorized  to  commence  busi- 
ness, but  which  had  made  and  filed  Its  ar- 
ticles of  association,  by  virtue  of  the  exception 
made  by  U.  S.  Rev.  SUt.  f  5136.  U.  S.  Comp. 
Stat  1901,  p.  3456,  as  to  Incidental  and  pre- 
liminary business,  and  because  the  prohibition 
of  business  by  that  section  did  not  make  pro- 
hibited contracts  Invalid,  Is  a  Federal  question. 
McCOrmlck  v.  Market  Nat.  Bank.  165  U.  S. 
638.  41  L.  ed.  817.  17   Sup.  Ct.  Rep.   433. 

A  claim  against  a  purchaser  of  shares  of 
stock  of  a  national  bank  which  subsequently 
became  Insolvent,  for  a  loss  Incurred  by  his 
failure  to  Insert  his  name,  or  that  of  some 
other  responsible  person.  In  the  blank  trana- 
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fer  signed  on  the  books  of  the  bank,  preaenta 
no  Federal  question  which  will  give  the  Su- 
preme Court  of  the  United  States  Jurlsdictloa 
to  review  a  Judgment  of  a  state  court  over- 
ruling such  contention.  The  purchaser's  ob- 
ligation. If  any,  grows  out  of  his  contract,  and 
not  out  of  the  banking  law.  Le  Saaster  t. 
Kennedy,  123  U.  8.  521.  31  L.  ed.  262.  8  Sup. 
Ct  Rep.  244. 

A  decision  by  a  state  court  that,  under  a 
state  statute,  a  national  bank  could  not  re- 
cover from  a  corporation  Interest  In  exceaa  of 
the  statutory  rate,  although  corporations  are 
prohibited  from  pleading  the  defense  of  usury, 
does  not  present  a  Federal  question,  where  It 
rests  upon  a  determination  of  the  state  court 
of  the  meaning  of  the  state  law  as  applied  to 
all  creditors,  without  denying  the  equality  of 
right  to  the  bank.  Union  Nat.  Bank  t.  Loola. 
vllle,  N.  A.  &  C.  R.  Co.  163  U.  a  325.  41 
L.  ed.  177,  16  Sup.  Ct.  Rep.  1039. 

A  controversy  merely  as  to  which  of  the 
parties  has  the  superior  equity  to  share*  of 
stock  in  a  national  bank,  and  in  which  th* 
national  banking  act  is  only  collaterally  In- 
volved, does  not  raise  a  Federal  question.  Ley- 
son  V.  Davis.  170  U.  S.  36,  42  L.  ed.  939.  18 
Sup.  Ct.  Rep.  500. 

An  action  to  recover  back  usurious  Intereet 
from  a  national  bank,  expressly  iMsed  oo  •» 
act  of  Congress,  presents  a  Federal  qaeatttm. 
Talbot  T.  First  Nat.  Bank,  185  U.  S.  172«  4« 
L.  ed.  857.  22  Sup.  Ct  Rep.  612;  Talbot  t. 
Sioux  Nat  Bank.  185  V.  S.  182.  46  U  ed. 
862,   22  Sup.   Ct.   Rep.   621. 

See  also  note  to  Apex  Transp.  Co.  t.  Gar* 
bade,  02  L.R.A.  513.  on  What  adfudications  «| 
Mtate  courts  can  be  brought  up  for  retH^w  4i 
the  Supreme   Court  of  the  United  States. 

An  exception  to  the  action  of  a  state  coorl 
In  overruling  an  objection  to  the  Introdoctloi 
of  any  evidence  under  a  petition  In   a  stilt  ti 
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•f  tbe  enditor  to  ATail  himself  of  any 
sMst  within  his  power  to  prosecute,  or  to 
piejute.  his  claim ;  and  that  action  must  he 
tikeo  within  a  reasonable  time;  and  that, 
ii  no  ercnty  will  such  reasonable  time  be  ex- 
tesded  beyond  the  statutory  period  of  limi- 
tation. 

Atehiaon,  T.  d  8.  F,  R,  Co.  v.  Burlingame 
Tvf,  Z6  Kan.  628,  59  Am.  Rep.  578,  14  Pac. 
IH;  Rork  v.  Douglas  County,  46  Kan.  176, 
26  Pac  391;  Biiuaerman  v.  Charlott,  46 
Kab.  480,  26  Pac.  1051 ;  Kulp  v.  Kulp,  61 
KiH.  a41,  21  LJLA.  650,  32  Pac.  1118. 

And  this  is  the  general  rule  recognized  by 
tkit  court. 

Bwterman  v.  Blunt,  supra;  Rcmkin  v. 
Bwtom,  69  Kan.  629,  77  Pac.  5»1 ;  West  v. 
fopeln  8av.  Bank,  66  Kan.  627,  63  L.R.A. 
157,  97  Am.  St  Rep.  385,  72  Pac.  252. 

The  Talidity  of  a  statute  or  treaty  of  the 
UsitMi  States  is  not  drawn  in  question, 
wHhin  the  meaning  of  this  section,  every 
tine  rights  claimed  under  a  statute  or 
treaty  are  controTertible ;  nor  is  the  validity 
a(  aa  authority  every  time  an  act  done  by 
la  authority  is  disputed. 

Kmnard  v.  Nebraska,  186  U.  S.  304,  46 
L.«d.  1175,  22  Sup.  Ct  Rep.  879;  Florida 


C.  d  P.  R,  Co,  ▼.  Bell,  176  U.  S.  321,  44  L. 
ed.  486,  20  Sup.  Ct.  Rep.  399;  Blackburn  v. 
Portland  Gold  Min.  Co.  175  U.  S.  571,  44 
L.  ed.  276,  20  Sup.  Ct.  Rep.  222 ;  Telluridc 
Poioer  Transmission  Co.  v.  Rio  Orande 
Western  R.  Co.  175  U.  S.  639,  44  L.  ed.  305, 
20  Sup.  Ct.  Rep.  245;  Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street  R. 
Light  d  P.  Co.  172  U.  S.  488,  43  L.  ed.  525, 
19  Sup.  Ct  Rep.  247;  Borgmeyer  v.  Idler, 
159  U.  S.  408,  40  L.  ed.  199,  16  Sup.  Ct. 
Rep.  34;  Bushnell  v.  Crooke  Min.  d  Smellg 
ing  Co.  148  U.  S.  682,  37  L.  ed.  610,  13  Sup. 
Ot  Rep.  771 ;  Ferry  v.  King  County,  141  U. 
S.  668,  35  L.  ed.  895,  12  Sup.  Ct.  Rep. 
128;  Cook  County  v.  Calumet  d  C.  Canal 
d  Dock  Co.  138  U.  S.  635,  34  L.  ed. 
1110,  11  Sup.  Ct.  Rep.  435;  Baltimore  d 
P.  R.  Co.  v.  Hopkins,  130  U.  S.  210,  32  L. 
ed,  908,  9  Sup.  Ct.  Rep.  503. 

This  court  will  not  review  the  decision  of 
the  state  court  construing  its  own  statute 
of  limitations. 

Great  Western  Teleg.  Co.  v.  Purdy,  162 
U.  S.  329,  40  L.  ed.  986,  16  Sup.  Ct.  Rep. 
810;  Walsh  v.  Columbus,  H.  Valley  d  A. 
R.  Co.  176  U.  S.  469,  44  L.  ed.  548,  20  Sup. 
Ct.  Rep.    393;    Hamblin   v.    Western  JjO/nd 


mover  tbe  penalty  imposed  by  the  laws  of  the 
Called  States  upon  national  iMnks  for  know- 
hgiy  contracting  for  and  receiving:  usurious 
tetnest,  on  the  ground  that  tbe  complaint  was 
hvaficicnt,  does  not  Indicate  that  the  atten- 
tta  of  the  state  court  was  directed  to  the 
pnpositlon  tiiat,  by  Its  decision,  it  might  deny 
me  title,  right,  privilege,  or  Immunity,  aris- 
^  BBder  sudi  laws.  Schuyler  Nat.  Bank  v. 
BcHoag.  150  U.  8.  86,  37  L.  ed.  1008,  14 
lap.  Ct.    Rep.    24. 

A  ground  assigned  for  a  motion  for  a  new 
tzkl  In  the  state  court,  that  the  judgment 
MdSng  a  receiver  of  a  national  bank  to  be  a 
tzwtee  was  "contrary  to  law,"  is  insufficient 
II  raise  a  question  of  the  denial  of  a  right 
dallied  under  an  ect  of  Congress.  Capital 
laL  Bank  v.  First  Nat.  Bank.  172  U.  S.  425, 
43  U  ed.  502,  19  Sup.  Ct.  Rep.  202. 

▲  jBdgment  of  tbe  state  court  against  the 
dAkr  of  a  national  bank  for  his  failure  to 
ctBply  witb  certain  requirements  of  a  state 
kw  is  reviewable  In  the  Supreme  Court  of 
the  United  States  where  bis  defense  was  that 
at  was  amenable  to  no  law  but  a  law  of  Con- 
pcM,  and  tbat  a  state  legislature  had  no 
pover  to  pt escribe  his  duty;  as  the  judgment 
cNld  not  have  been  rendered  ^without  holding, 
■ad  iB  effect  deciding,  that  this  plea  was  bad. 
Wtfte  T.  Dowley,  94  U.  S.  627,  24  L.  ed.  181. 

▲  ^dgment  for  plaintiff  In  a  suit  against 
a  aatSooal  bank  on  a  contract  which  the  bank 
eteteed  it  bad  no  power,  under  the  national 
^■Mmg  uw,  to  make,  and  was  consequently 
wmpt  from  liability  thereon,  necessarily  deter- 
■iffl  adrersely  to  the  bank,  that  it  had  no 
laet  exemption  or  Immunity  as  asserted  under 
tkat  act.  altnou^  the  state  court  may  have 
Md  tbe  bank  liable  Independently  of  that 
fHtSsa.     Logan  County  Nat.  Bank  v.  Town- 
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A  decision  by  the  hlgbest  court  of  a  state 
In  favor  of  the  claim  that  a  lease  made  by  a 
national  banking  association,  not  then  author- 
ized to  commence  business,  but  which  had  made 
and  filed  its  articles  of  association,  was  in- 
valid, under  U.  S.  Rev.  Stat.  S  6136.  U.  8. 
Comp.  Stat.  1901,  p.  3455,  Is  subject  to  review 
by  writ  of  error  from  the  Supreme  Court  of 
the  United  States,  where  the  lessor  specially 
set  up  and  claimed  a  right  to  recover  on  the 
lease  on  the  ground  that  it  was  within  the 
exception  to  that  section  as  to  Incidental  and 
preliminary  business,  and  also  that  the  pro- 
hibition of  business  by  that  section  did  not- 
make  prohibited  contracts  invalid  as  between 
the  parties.  McCormick  v.  Market  Nat.  Bank, 
166  U.  S.  538,  41  L.  ed.  817,  17  Sup.  Ct 
Rep.  438. 

See  al3o  note  to  Mutual  L.  Ins.  Co.  v.  Mc- 
Grew,  63  L.R.A.  33,  on  How  and  when  Que»- 
tions  must  be  raised  and  decided  in  o  etate 
court  in  order  to  make  a  oaee  for  writ  of  error 
from  the  Supreme  Court  of  the  United  States. 

Other  notes  not  hereinbefore  referred  to, 
involving  questions  respecting  tbe  appellate 
jurisdiction  of  the  Supreme  Court  of  the  United 
States  over  state  courts  are:  What  the  recbrd 
must  show  respecting  the  presentation  and  de- 
cision of  a  Federal  question  in  order  to  con- 
fer such  Jurisdiction, — Hooker  v.  Los  Angeles, 
68  L.R.A.  471 ;  The  record  for  this  purpose, — 
Home  for  Incurables  v.  New  York,  63  L.R.A. 
329 ;  What  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judgments 
of  state  courts, — Missouri  em  rel.  Hill  v.  DOck- 
ery,  63  L.R.A.  671 ;  Practice  and  procedure 
governing  the  transfer  of  causes  to  the  Fed- 
eral Supreme  Court  on  writ  of  error  or  ap 
peal,— Wedding  v.  Mejrler,  66  L.R.A.  838. 
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Rep.  675,  24  X.  W.  887;  Moreland  v.  Mil- 
Zen,  126  Mich.  381,  85  N.  W.  882;  Maynard 
V.   First   Representative  District,  84  Mich. 
228,  11  L.RJ^.  332,  47  N.  W.  756;  Stuart  v. 
School  Dist.  No,  1,  30  Mich.  69;   Belles  v. 
Burr^  76  Mich.   1,  43  N.  W.  24;   State  ex 
ret.  Holt  V.  Denny,  118  Ind.  440,  4  L.R.A. 
65,  21  N.  E.  274;  Emnsville  v.  State,  118 
Ind.  426,  4  L.RJ^.  93,  21  N.  E.  267;  Clin- 
ton V.  Cedar  Rapids  d  M.  River  R.  Co.  24 
Iowa,    455;    State    ex    rel.    Atty.    Oen.    v. 
Moores  {State  ex  rel.  Smyth  v.  Moores),  65 
Neb.  480,   41    L.R.A.    624,    76   N.   VV.    175; 
Cincinnati,  W.  d  Z.  R.  Co.  v.  Clinton  Coun- 
ty, 1  Ohio  St.  77;  Parker  v.  Com.  6  Pa.  511, 
47  Am.  Dec.  ^0;' People  ex  rel.  Bolton  v. 
Alhertson,  55  N.  Y.  50;  Rathhone  v.  Wirth, 
150  N.  Y.  450,  34  L.R.A.  408,  46  N.  E.  15; 
Benson  v.  Ne^o  York,  10  Barb.  223 ;  State  v. 
Constantine,  42  Ohio  St.  437,  51  Am.  Rep. 
833;    West    Point    Water    Potoer   d    Land 
Improv.  Co.  v.  State,  49  Nri).  218,  66  N.  W. 
6;    People  ex  rel.  McCagg   v.   Chicago,  51 
111.  17;  People  v.  Lynch,  51  Cal.  16,  21  Am. 
Rep.  677 ;  Orogan  v.  San  Francisco,  18  Cal. 
690;    Cooley,  Const.  Lim.  5th  ed.  45,  203, 
209,  225,  228,  291-294;  Dill.  Mun.  Corp.  4th 
ed.  §§  9,  65-74;    Von    Hoist,    Const.    Law, 
271 ;    Dartmouth   College   v.    Woodward,   4 
Wheat.   518,   4   L.   ed.    629;    Milwaukee  v. 
Milwaukee,  12  Wis.  100;  Pearson  v.  State, 
66  Ark.  148,  35  Am.  St.  Rep.  91,  19  S.  W. 
499;    Mt.  Hope    Cemetery    v.    Boston,   158 
Mass.  509,  36  Am.  St.  Rep.  615,  33  N.  E. 
695:   Warren  v.  Lyons  City,  22  Iowa,  351; 
Tippecanoe  County  v.  Lucas,  93  U.  S.  108, 
23  L.  ed.   822;   Bristol  v.   New  Chester,  3 
N.    H.    524;    People    ex    rel.    Fountain    v. 
Westchester  County,  4  Barb.  64;   State  ex 
rel.  Board  of  Education  v.  Hdben,  22  Wis. 
660. 

We  have  a  right  here  to  consult  the  opin- 
ion of  the  supreme  court  of  Michigan  to  as- 
certain what  points  were  made  and  con- 
sidered by  that  court. 

Murdock  v.  Memphis,  20  Wall.  690-633, 
22  L.  ed.  429-443;  McManus  v.  0' Sullivan, 
91  U.  S.  678,  23  L.  ed.  390;  Cross  v.  United 
States  Mortg.  Co.  108  U.  S.  481-487,  27  L. 
ed.  796-798,  2  Sup.  Ct.  Rep.  940;  Adams 
County  V.  Burlington  d  M.  River  R.  Co. 
112  U.  S.  123,  129,  28  L.  <id.  678,  680,  6 
Sup.  Ct.  Rep.  77;  Detroit  City  R.  Co.  ▼. 
Outhard,  114  U.  S.  133-137,  29  L.  ed.  118, 
119,  6  Sup.  Ct.  Rep.  811;  Jacks  y.  Helena, 
116  U.  8.  288,  29  L.  ed.  392,  6  Sup.  Ct. 
Rep.  39;  Fire  Asso.  of  Philadelphia  v.  New 
York,  119  U.  S.  110,  30  L.  ed.  342,  7  Sup. 
Ct.  Rep.  108;  Kreiger  v.  Shelby  R.  Co. 
126  U.  S.  39-45,  31  L.  ed.  675-678,  8  Sup. 
Ct.   Rep.  752. 

Counael  hat  failed  to  keep  in  mind  the 
difference    between    the   decision     and   the 
opinion  of  the  court.    The  deciaion  of  the] 
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court  is  its  judgment,  while  the  opinion  is 
simply  the  reasons  given  for  that  judgment 

Houston  V.  Williams,  13  Cal.  27,  73  Am. 
Dec.  666. 

Mr.  Henry  B.  GraTes  argued  the  cause 
and  filed  a  brief  for  defendants  in   error: 

School  districts  have  been  called  munici- 
pal corporations. 

Belles  V.  Burr,  76  Mich.  1,  43  N.  W.  24 ; 
School  Dist.  No.  4  v.  Cage,  39  Mich.  484, 
33  Am.  Rep.  421. 

But,  more  properly,  perhaps,  they  may  be 
called  quasi-municipal  corporations. 

25  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  31; 
Bush  V.  Shipman,  6  111.  186;  People  ex  rel. 
Cairo  d  St.  L.  R.  Co.  v.  Dupuyt,  71  Til. 
651;  Littlewort  v.  Davis,  60  Miss.  403; 
Johnson  V.  Dole,  A  N.  H.  478;  Stroud  t. 
Stevens  Point,  37  Wis.  367;  Rawson  t. 
Spencer,  113  Mass.  40;  Harris  v.  School 
Dist.  No.  10,  28  N.  H.  58;  Rogers  v.  Pro^ 
pie,  68  m.  164;  Heller  v.  Stremmel  52  Mo. 
309;  School  Dist.  No.  11  v.  Williams,  38 
Ark.  454;  Beach  v.  Leahy,  11  Kan.  23. 

The  charter  of  a  municipal  corporation 
is  in  no  sense  a  contract,  and  the  property 
acquired  by  the  municipality  is  not  acquired 
by  virtue  of  any  contract  with  the  creator 
of  the  municipality. 

Dartmouth  College  v.  Woodward,  4  Wheat, 
518,  4  L.  ed.  629;  East  Hartford  ▼.  ffort* 
ford  Bridge  Co.  10  How.  511,  13  L.  ed.  518; 
Aspinxcall  v.  Daviess  County,  22  How.  364* 
16  L.  ed.  296. 

Municipal  corporations  are  mere  creatures 
of  the  state,  brought  into  existence  to  per- 
form for  the  state  certain  public  functtona. 
The  property  of  municipal  corporations  ia 
simply  the  tools  which  the  state  authorizea 
the  municipalities  to  acquire  wherewith  to 
perform  these  public  functions.  In  eome 
cases  municipalities  may  acquire  prirat« 
property  incidental  to  the  perfonnanoe  of 
their  public  functions.  Such  property  is 
usually  received  by  grant  from  the  bountj 
of  public-spirited  citizens;  and  in  such  ease 
it  is  beyond  the  power  of  the  state  to  divert 
the  grant,  or  deprive  the  inhabitants  of  th« 
municipality  of  the  subject  of  the  grant 
without  due  process  of  law. 

Worcester  ▼.  Worcester  Contol.  Street  tt^ 
Co.  196  U.  S.  639,  49  L.  ed.  691,  26  8«p. 
Ct.  Rep.  327;  Bast  Hartford  v.  Hartford 
Bridge  Co.  supra;  United  States  r.  Ba^ri. 
more  d  0.  R.  Co.  17  WalL  322,  21  L.  cd. 
697;  Loromte  County  v.  Albany  Oommip,  92 
U.  S.  307,  23  L.  ed.  552;  Tippeoanoe  Commt^ 
v.  Lucas,  93  U.  S.  108,  23  t^.  ed.  822;  Mt. 
Pleaaant  ▼.  Beok%cith,  100  U.  S.  614,  2S  L. 
ed.  699;  New  Orleans  ▼.  New  Orleans  Wm- 
terworks  Co.  142  U.  S.  79,  35  L.  ed.  943^ 
12  Sup.  Ct.  Rep.  142;  Newton  v.  JfoAofssw^ 
County,  100  U.  S.  648«  26  L.  ed.  710; 
B9$tm  P^Uo  Road  Board  t.  BHnkU,  I40  tJ. 
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8.  334.  35  L.  ed.  446,  1 1  Sup.  Ct.  Rep.  790 ; 
1ft  Hope  Cemetery  V.  Boston,  158  Mass. 
509.  35  Am.  St.  Rep.  515,  33  N.  E.  695; 
Whitney  v.  Stow,  111  Mass.  368. 

The  abolished  school  districts  were  public 
corporttions,  and  neither  owed  their  exist- 
aee.  nor  held  their  property,  through  any 
eoBtract  with  the  state. 

!  Cbmp.  Laws  Mich.  1897,  fi  4652;  Raxo- 
m  T.  Rpeneer;  Dartmouth  College  v.  Wood- 
wrrf;  East  Uartford  v.  Hartford  Bridge 
To.;  Afpinicall  v.  DaHess  County;  United 
Stato  V.  Baltimore  d  0.  R.  Co./  Laramie 
CmUf  Y.  Albany  County;  Tippecanoe 
Cvnty  T.  Lucas;  Mt.  Pleasant  v.  Beck- 
■ilfc;  Newton  v.  Ma:honing  County;  Essex 
HhHe  Road  Board  v.  Skinkle,  and  Wor- 
tttter  T.  Worcester  Consol.  Street  R.  Co., 

No  Federal  question  was  raised  in  the 
Hinsdale  circuit  court,  all  references  being 
to  tke  Constitution  of  Michigan. 

?torter  v.  Foley,  24  How.  415,  16  L.  ed. 
740;  EndoK^ment  Benev.  Asso.  v.  Kansas, 
120  r.  S-  103,  30  L.  ed.  593,  7  Sup.  Ct.  Rep. 
«•;  Miller  v.  Comu^ll  R.  Co.  168  U.  S. 
131  42  L.  ed.  409,  18  Sup.  Ct.  Rep.  34; 
lifiev  T.  lUinois,  170  U.  S.  182-187,  42  L. 
«i  9?S-10O2,  18  Sup.  Ct.  Rep.  550;  Jacohi 
y.AUbama,  187  U.  S.  133,  47  L.  ed.  106,  23 
Sbjl  Ct  Rep.  48. 

It  is  doubtful  whether  this  court  will  ex- 
niae  the  opinions  of  the  judges  of  the  su- 
pnae  court  of  Michigan  to  ascertain  what 
wi  decided  in  that  court,  because  it  is 
daobtlu]  whether  such  opinions  are  part  of 
tk  record. 

Vtmiock  r.  Memphis,  20  Wall.  590,  22 
L  ed.  429;  Gross  v.  United  States  Mortg. 
C*.  108  U.  S.  477,  27  L.  ed.  795,  2  Sup.  Ct. 
Eep.  940;  Saytcard  v.  Denny,  158  U.  S.  180, 
»  L  ed.  941,  15  Sup.  Ct.  Rep.  777;  Dih- 
^  J.  BtlHngham  Bay  Land  Co.  163  U.  S. 
C  41  Lw  ed.  72,  16  Sup.  Ct.  Rep.  939. 

ftrt,  if  this  court  will  examine  the  opin- 
iou  of  the  supreme  court  of  Michigan,  no 
ofmioB  of  that  court  was  ever  rendered  in 
t^  fase,  because  no  opinion  was  ever  hand- 
ed down,  concurred  in  by  a  majority  of  the 
p^  Bitting  in  the  case. 

Ihhuque  ▼.  Illinois  C.  R.  Co.  39  Iowa, 
»;  WUtimg  ▼.  West  Point,  88  Va.  905,  15 
ULA.  860,  29  Am.  St.  Rep.  750,  14  S.  E. 
•W;  GrieVs  Estate,  171  Pa.  412,  33  Atl. 
375;  People  ex  rel.  Lyon  v.  Circuit  Judge, 
t:  Mich.  377;  Boyle  v.  Zacharie,  6  Pet. 
348,  8  L.  ed.  423;  Durant  y.  Essex  Co.  7 
Win.  107,  19  L.  ed.  154. 

If  it  can  be  said  that  the  question  of  the 
t>kiig  of  property  without  due  process  of 
bv  under  the  14th  Amendment  was  raised 
i>  tkc  Hillsdale  circuit  court  (which  we 
^^),  this  question  was  abandoned  in  the 
■ipveiie  couii  of  Michigan. 


Harding  v.  Illinois,  196  U.  S.  78,  49  L. 
ed.  394,  25  Sup.  Ct.  Rep.  176. 

The  briefs  of  counsel  in  the  court  below 
are  not  part  of  the  record,  except,  possibly, 
where  referred  to  in  the  opinions. 

fUd. 

The  burden  is  on  the  plaintiff  in  error 
affirmatively  to  show  that  the  supreme  court 
of  Michigan  decided  a  Federal  question. 

Chicago,  L  d  L.  R.  Co.  v.  McChiire,  196 
U.  S.  128,  49  L.  ed.  413,  25  Sup.  Ct.  Rep. 
200. 

Mr.  Fred  H.  Stone  also  argued  the 
cause  and   filed  a  brief  for  defendants  in 


error. 


delivered  the  opin- 


Mr.  Justice 
ion  of  the  court: 

The  Constitution  of  the  state  of  Michigan 
requires  the  legislature  to  establish  and  pro- 
vide a  system  of  public  schools,  whereby  a 
school  shall  be  kept  open  at  least  three 
months  in  each  year  in  every  school  district 
in  the  state.  In  fulfilment  of  this  require- 
ment legislation  was  enacted  from  time  to 
time  providing  for  the  formation  of  school 
districts.  Under  this  legislation  (1881) 
four  school  districts  were  organized  in  che 
townships  of  Somerset  and  Moscow,  county 
of  Hillsdale.  In  1901  the  legislature 
passed  an  act  known  as  ''Act  Number  315 
of  the  Local  Acts  of  the  State  of  Michigan 
for  the  Year  1901,"  entitled  "An  Act  to  In- 
corporate the  Public  Schools  of  the  Village 
of  Jerome,  Hillsdale  County,  Michigan; 
Define  the  Boundaries  Thereof,  Provide  for 
the  Election  of  Trustees  and  Fix  their  Pow- 
ers and  Duties,  and  Provide  for  the  Distri- 
bution of  the  Territory  of  the  Disorganized 
Districts."  By  this  act  one  of  the  districts 
formed  in  the  townships  of  Somerset  and 
Moscow,  in  which  the  village  of  Jeror»ie  is 
situated,  and  portions  of  other  districts, 
were  set  off  and  incorporated  in  one  school 
district,  to  be  known  as  "the  public  schools 
of  the  village  of  Jerome."  The  act  appoint- 
ed defendants  in  error  trustees  of  the  new 
district,  to  .continue  in  office  until  their 
successors  should  be  elected,  as  provided  in 
the  act.  The  act  gave  to  the  new  distriji 
*the  property  within  its  limits  which  had [238] 
belonged  to  the  districts  from  which  it  was 
created,  and  required  the  new  district  to  as- 
sume and  pay  the  debts  and  obligations  of 
the  old  districts.  The  new  district  did  not 
include  all  of  the  lands  of  the  old  districts. 

On  the  7th  of  October,  1901,  an  informa- 
tion was  filed  in  the  nature  of  a  quo  warran- 
to by  the  attorney  general  of  the  state  upon 
the  relation  of  L.  E.  Kies,  W.  E.  Alley,  J.  B. 
Strong,  and  Stephen  McCleary,  charging  de- 
fendants in  error  with  usurping,  intruding 
into,  and  unlawfully  claiming  to  exercise  "a 
false,  fictitious,  and  pretended  public  office, 
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Co.  147  U.  S.  531,  37  L.  ed.  267,  13  Sup. 
Ct.  Rep.  353;  New  Orleans  v.  New  Orleans 
Waterworks  Co.  142  U.  S.  79,  35  L.  ed.  943, 
12  Sup.  Ct.  Rep.  142 ;  Harrison  v.  Jfyer,  92 
U.  8.  Ill,  23  L.  ed.  606. 

WTiere  a  state  law  is  admitted  to  be  valid, 
and  the  only  question  is  whether  it  has  been 
correctly  construed,  the  Supreme  Court  of 
the  United  States  has  no  jurisdiction. 

Congdon  v.  Ooodman,  2  Black,  574,  17  L. 
ed.  257;  Scott  v.  Jones,  5  How.  343,  12  L. 
Qd.  181;  Commercial  Bank  v.  BucHnghamf 
6  How.  317,  12  L.  ed.  169. 

A  decision  of  the  state  court  resting  upon 
the  construction,  and  not  ufpon  the  validity, 
of  a  state  statute,  does  not  present  a  Federal 
question. 

Grand  Gulf  R.  d  Bkg.  Co.  v.  Marshall,  12 
How.  165,  13  L.  ed.  938;  Ferry  v.  King 
County,  supra;  Snell  v.  Chicago,  152  U.  S. 
191,  38  L.  ed.  408,  14  Sup.  Ct.  Rep.  489. 

Decisions  bas^d  on  local  laws  not  involv- 
ing;: constitutional  questions  are  not  review- 
able here. 

Ribben  v.  Smith,  191  U.  S.  310,  48  L.  ed. 
195,  24  Sup.  Ct.  Rep.  88;  Smith  v.  Indiana, 
191  U.  S.  138,  48  L.  ed.  125,  24  Sup.  Ct. 
Rep.  51. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

The  question  in  this  case  is  the  applica- 
tion of  the  statute  of  limitations  of  a  state 
to  the  liability  of  a  stockholder  of  a  nation- 
al bank  before  the  amount  of  such  liability 
has  been  ascertained  and  assessed  by  the 
Comptroller  of  the  Currency.  The  trial 
court  held  the  statute  applicable,  and  its 
judgment  was  affirmed  by  the  supreme 
court  of  the  state. 

Tlie  petition  was  filed  November  13,  1902, 
and  averred  that  the  Hutchinson  National 
Bank  became  insolvent  in  1893,  and  plain- 
tifT  in  error  was  appointed  its  receiver.  On 
July  9,  1894,  the  Comptroller  of  the  Cur- 
roucy  ordered  an  assessment  of  $75,000  up- 
on the  individual  liability  of  the  stockhold- 
ers, being  $75  on  each  share,  to  pay  the 
[231]  debts  of  the  bank.  After  ^application  of  the 
u  mounts  collected,  and  after  further  ac- 
counting, it  was  found  necessary  to  make 
another  assessment,  and  on  November  20, 
1900,  the  Comptroller  of  the  Currency  made 
another  assessment  of  $19,000,  being  $19  up- 
on each  share.  It  was  averred  **that  said 
assessment  was  made  just  as  soon  as  dis- 
covered, in  the  exercise  of  diligence,  to  be 
necessary,  and  just  as  soon  as  it  was  as- 
certained that  the  first  assessment  and  as- 
sets of  the  bank  were  insufficient."  Tlie 
amount  due  from  defendant  in  error  was 
$627.  for  which  judgment  was  prayed.  A 
demurrer  was  sustained  to  the  petition  on 
the  ground  that  it  showed  on  its  face  that 
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the  cause  of  the  action  was  barred  by  the 
statute  of  limitations  of  the  state.  In  sus- 
taining this  ruling,  the  supreme  court  of 
the  state  said :  ( 1 )  That  although  the  cause 
of  action  arose  under  the  act  of  Congress, 
which  prescribed  no  limitation  on  the  rem- 
edy against  stockholders,  the  statute  of  the 
state  applied;  and  (2)  the  statute  com- 
menced to  run,  not  when  the  assessment 
was  made  against  a  stockholder,  but  was 
put  in  motion  by  delay  in  making  the  as- 
sessment. Prior  decisions  of  the  supreme 
court  of  the  state  were  relied  on  for  thb 
conclusion.  They  established  the  local  law 
to  be,  it  was  said,  that  when  an  act  to  be 
done  is  wholly  within  the  control  of  the  par- 
ty suing,  he  must  perform  it  within  a  rea- 
sonable time,  and  such  time  cannot  extend 
the  period  within  which  the  action  would 
be  barred  if  no  such  preliminary  step  were 
necessary.  And  it  was  decided  that  the 
averment  of  the  petition,  that  the  second 
assessment  was  made  as  soon  as  tt  was  dis- 
covered to  be  necessary,  was  a  mere  con- 
clusion of  the  pleader,  which  was  counter- 
vailed by  the  facts  alleged. 

We  think  the  court  overlooked  the  official 
character  and  power  of  the  Comptroller  of 
the  Currency,  and  the  decisions  of  this 
court  declaring  them.  A  national  bank  is 
an  instrumentality  of  the  United  States: 
its  circulating  notes  are  guaranteed  by  the 
United  States;  and  if  the  United  States 
should  be  compelled  to  pay  them,  the  United 
States  has  a  paramount  lien  on  the  assets 
of  the  bank  for  reimbursement.  The  admin- 
istration of  the  bank*s  assets  is,  therefore, 
vested  in  tlie  Comptroller  'of  the  Currency  [J 
as  an  officer  of  the  United  States.  He  ap- 
points the  receiver,  and  directs  his  acta. 
The  individual  liability  of  a  stockholder 
can  only  be  enforced  by  his  order.  Thfe  pro- 
vision is  as  much  for  the  benefit  of  the 
stockholders  as  for  the  United  States,  and 
it  is  indispensable  to  the  bringing  of  a  suit 
against  the  stockholder.  In  other  words, 
the  liability  dates  from  the  order  of  the 
Comptroller.  It  was  said  in  Kennedy  v. 
Gibson,  8  Wall.  498,  505,  19  L.  ed.  476,  478: 
"It  is  for  the  Comptroller  to  decide  when  it 
is  necessary  to  institute  proceedinp*  a«^inst 
the  stockholders  to  enforce  their  personal 
liability,  and  whether  the  whole  or  part, 
and,  if  only  a  part,  how  much,  shall  be  col- 
lected. These  questions  are  referred  to 
his  judgment  and  discretion,  and  his  deter- 
mination is  conclusive.  The  stockholders 
cannot  controvert  it.  It  is  not  to  be  ques- 
tioned in  the  litigation  that  may  en>%un. 
He  may  make  it  at  such  time  as  ho  may 
deem  proper,  and  upon  such  data  as  shall 
be  satisfactory  to  him.  This  action  on  him 
part  is  indispensable  whenever  the  personal 
liability  of  the  stockholders  is  sought  to  br 
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fiforcvd,  and  must  precede  the  institution 
of  suit  hj  the  receiver.  The  fact  must  b*' 
ifistinetlj  averred  in  all  such  cases,  and,  if 
pot  in  issue,  must  be  proved/'  Subsequent 
cues  hate  reiterated  the  doctrine.  McDon- 
M  T.  Thompson,  184  U.  S.  71,  46  L.  ed.  437, 
£  Sup.  Ct  Rep.  297;  Studebaker  v.  Perry, 
154  C.  S.  258,  46  L.  ed.  528,  22  Sup.  Ct. 
Bfp.  463.  As  the  power  of  the  Comptroller 
■  derived  fnnn  a  statute  of  the  United 
States,  it  cannot  be  controlled  or  limited  by 
lUte  statutes. 

A  motioD  is  made  by  defendant  in  error 
to  dismiss  the  writ  of  error  for  want  of 
jiffisdiction  in  this  court.  It  is  manifest 
fniB  what  we  have  said  that  the  motion  is 
Tiiiioiit  foundation. 

Jftdpment  reversed  and  cause  remanded 
ior  farther  proceedings  not  inconsistent 
Tith  this  opinion. 


No.  815,  of  a  new  district,  to  which  was 
given  the  property  within  its  limits  which 
had  belonged  to  the  districts  from  which  it 
was  created. 


tm:*iTTORNEY  GENERAI/  OF  THE  STATE 
OF  MICHIGAN  upon  the  Relation  of  L. 
E.  KIES  €t  al.,  Plff.  in  Err., 

V, 

THOMAS  J.  LOWREY,  H.  8.  Walworth,  C. 
H.  Manzer,  ei  dl. 

(See  8.  C  Reporter's  ed.  288-240.) 

L  brer       €•        state        eourt— Federal 
vaestloa— deelsion      oa      Noa-Federal 

fT««adsw— Tbe  Supreme  Court  of  the  United 
Itates  Is  not  without  jurisdiction  to  review, 
It  vTlt  of  error,  a  decision  of  a  state  court 
■lUialiif  a  state  statute  claimed  to  impair 
entract  obligations,  because  the  state  court 
Rsti  Its  conclusion  of  the  nonexistence  of  the 
ttetnct  apon  a  construction  of  the  state  Con- 
ttttntion  and  laws. 
&  C*Btr«et»— impairment  et  oblivatloa 
<-leaUl«tlve  alteration  of  scliool  dia- 
•rtetm,— Contract  obligations  are  not  impaired 
>y  the  creation  by  Mich.  Laws  1901,  local 
icts  No.  :tl5,  of  a  new  school  district,  to 
vbicb  was  flTcn  the  property  within  its 
Caiti  which  had  belonged  to  the  districts 
fr«a  which  It  was  created. 

t  CvBatitwtlonal    lavr— 4ae    proeeaa    of 
law— leaUlatiw^e   alteration   of   school 

«l«trlet«.— The  property  of  a  school  district 
k  Bot  taken  without  due  process  of  law  by 
tke  creation,  by  Mich.  Laws  1901,  local  acts 


4.  Conatitutional  la^r— grnaranty  of  re- 
publican form  of  government— levia- 
lative  alteration  of  acliool  diatrlcta.— 

Legislative  creation  and  alteration  of  school 
districts  and  division  and  apportionment  of 
the  property  of  such  districts  is  compatible 
with  the  republican  form  of  government 
guaranteed  by  U.  S.  Const,  art.  4,  §  4,  even 
assuming  that  this  provision  applies  to  the 
creation  of,  or  the  powers  or  the  rights  of 
property  of,  subordinate  municipalities  of  a 
state. 

[No.  21.] 

Argued  Ootoher  t9,  24y  1905,    Decided  No- 
vemher  19,  1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which,  reversing  the  judgment  of  the  Cir- 
cuit Court  for  the  County  of  Hillsdale,  in 
that  state,  in  proceedings  in  the  nature  of 
quo  warranto,  sustained  the  validity  of  a 
state  statute  creating  a  new  school  district 
and  giving  it  the  property  within  its  limits 
which  had  belonged  to  the  districts  from 
which  it  was  created.    Affirmed. 

See  same  case  below,  131  Mich.  639,  92  N. 
W.  289. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  A.  lijon  argued   the  cause 
and  filed   a  brief  for  plaintiff  in  error: 

School  districts  are  municipal  corpora- 
tions. 

Seeley  v.  Board  of  Education,  39  Mich. 
486,  note;  School  Dist.  No.  4  ▼•  Oage,  30 
Mich.  484,  33  Am.  Rep.  421  j  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  250,  15 
Am.  Rep.  202. 

The  right  of  local  self-government  by 
these  municipalities  and  local  institutions 
is  an  absolute  and  vested  right  which  the 
state  cannot  take  away. 

Mechem,  Pub.  Off.  §  123;  People  ex  rel. 
LeRoy  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103;  People  ex  rel.  Atty.  Oen.  v.  Detroit, 
29  Mich.  110;  People  ex  rel.  Park  Comra.  v. 
Detroit,  28  Mich.  228,  15  Am.  Rep.  202; 
Atty.  Oen.  v.  Detroit,  58  Mich.  213,  55  Am. 


I^otE. — Oil  kouj  and  when  qucMtions  must 
^  ntn4  end  decided  in  a  state  court  in  order 
*  nskt  «  case  for  a  writ  of  error  from  the 
%»t»<  Cosri  of  the  United  States — see  note 
^  MWntl  L.  Ins.  Co.  V.  McGrew,  63  L.R.A.  33. 

On  wkst  the  record  must  sfMW  respecting 
A<  prttentoKoa  and  decision  of  a  Federal 
*■*«*••«  «  order  to  confer  jurisdiction  on  the 
Hnue  Conn  ef  the  United  Btaes  on  a  u>rit 
•f  frrvr  to  o  $toie  court — see  note  to  Hooker 
»  Us  Angeles,  63   L.R.A.  471. 

^  to  what  I«ic«  are  void  as  impairing  oh' 
*'■**•■  of  contracts — see  notes  to  Franklin 
<^Btr  Gninmar  School  v.  Bailey.  10  L.B.A. 


405 ;  Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162 ;  Mc- 
Canna  &  F.  Co.  v.  Citizens'  Trust  &  Surety 
Co.  24  C.  C.  A.  20 ;  and  Montana  Ore-Purchas- 
ing Co.  V.  Boston  &  M.  Consol.  Copper  &  S. 
Min.  €o.  35   C.   C.  A.    12. 

As  to  what  constitutes  due  process  of  law-^ 
see  Kuntz  v.  Sumption,  2  L.R.A.  655,  and  note ; 
Ulman  v.  Baltimore,  11  L.R.A.  224,  and  note ; 
Re  Gannon,  5  L.R.A.  359,  and  note ;  and  Oil- 
man V.  Tucker,  13  L.R.A.  304.  and  note.  And 
see  notes  to  People  v.  O'Brien,  2  L.R.A.  255 ; 
Pearson  v.  Yewdall,  24  L.  ed.  U.  8.  430;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U.  S.  805. 
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Co.   147  U.  S.  531,  37  L.  ed.  267,  13  Sup.  | 
Ct  Rep.  353;  Vew  Orleans  v.  Vew  Orleans 
Watericorks  Co.  142  U.  S.  79,  35  L.  ed.  943, 
12,  Sup.  Ct.  Rep.  142 ;  Harrison  v.  Myer,  92 
U.  S.  Ill,  23  L.  ed.  606. 

WTiere  a  state  law  is  admitted  to  be  valid, 
and  the  only  question  is  whether  it  has  been 
correctly  construed,  the  Supreme  Court  of 
the  United  States  has  no  jurisdiction. 

Congdon  v.  Ooodman,  2  Black,  574,  17  L. 
ed.  257;  Scott  v.  Jones,  5  How.  343,  12  L. 
Qd.  181;  Commercial  Bank  v.  Buckingham, 
6  How.  317,  12  L.  ed.  169. 

A  decision  of  the  state  court  resting  upon 
the  construction,  and  not  ufpon  the  validity, 
of  a  state  statute,  does  not  present  a  Federal 
question. 

Grand  Oulf  R.  d  Bkg.  Co.  v.  Marshall,  12 
How.  165,  13  L.  ed.  938;  Ferry  v.  King 
Covniy,  supra;  Snell  v.  Chicago,  152  U.  S. 
191,  38  L.  ed.  408,  14  Sup.  Ct.  Rep.  489. 

Decisions  bas^d  on  local  laws  not  involv- 
in<^  constitutional  questions  are  not  review- 
able here. 

Ribben  v.  Smith,  191  U.  S.  310,  48  L.  ed. 
195,  24  Sup.  Ct.  Rep.  88;  Smith  v.  Indiana, 
191  U.  S.  138,  48  L.  ed.  125,  24  Sup.  Ct. 
Rep.  51. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

The  question  in  this  case  is  the  applica- 
tion of  the  statute  of  limitations  of  a  state 
to  the  liability  of  a  stockholder  of  a  nation- 
al bank  before  the  amount  of  such  liability 
has  been  ascertained  and  assessed  by  the 
Comptroller  of  the  Currency.  The  trial 
court  held  the  statute  applicable,  and  its 
judgment  was  affirmed  by  the  supreme 
court  of  the  state. 

Tlie  petition  was  filed  November  13,  1902, 
and  averred  that  the  Hutchinson  National 
Bank  became  insolvent  in  1893,  and  plain- 
tiff in  error  was  appointed  its  receiver.  On 
July  9,  1894,  the  Comptroller  of  the  Cur- 
rency ordered  an  assessment  of  $75,000  up- 
on the  individual  liability  of  the  stockhold- 
ers, being  $75  on  each  share,  to  pay  the 
[231]  debts  of  the  bank.  After  ^application  of  the 
u  mounts  collected,  and  after  further  ac- 
counting, it  was  found  necessary  to  make 
another  assessment,  and  on  November  20, 
1900,  the  Comptroller  of  the  Currency  made 
another  assessment  of  $19,000,  being  $19  up- 
on each  share.  It  was  averred  "that  said 
assessment  was  made  just  as  soon  as  dis- 
covered, in  the  exercise  of  diligence,  to  be 
necessary,  and  just  as  soon  as  it  was  as- 
certained that  the  first  assessment  and  as- 
sets of  the  bank  were  insufficient."  The 
amount  due  from  defendant  in  error  was 
$627,  for  which  judgment  was  prayed.  A 
demurrer  was  sustained  to  the  petition  on 
the  ground  that  it  showed  on  its  face  that 
166 


the  cause  of  the  action  was  barred  by  the 
statute  of  limitations  of  the  state.  In  sus- 
taining this  ruling,  the  supreme  court  of 
the  state  said :  ( 1 )  That  although  the  cnuse 
of  action  arose  under  the  act  of  Congress, 
which  prescribed  no  limitation  on  the  rem- 
edy against  stockholders,  the  statute  of  the 
state  applied;  and  (2)  the  statute  com- 
menced to  run,  not  when  the  assessment 
was  made  against  a  stockholder,  but  was 
put  in  motion  by  delay  in  making  the  as- 
sessment. Prior  decisions  of  the  supreme 
court  of  the  state  were  relied  on  for  this 
conclusion.  They  established  the  local  law 
to  be,  it  was  said,  that  when  an  act  to  be 
done  is  wholly  within  the  control  of  the  par- 
ty suing,  he  must  perform  it  within  a  rea- 
sonable time,  and  such  time  cannot  extend 
the  period  within  which  the  action  would 
be  barred  if  no  such  preliminary  step  were 
necessary.  And  it  was  decided  that  the 
averment  of  the  petition,  that  the  second 
assessment  was  made  as  soon  as  it  was  dis- 
covered to  be  necessary,  was  a  mere  coo- 
elusion  of  the  pleader,  which  was  counter- 
vailed by  the  facts  alleged. 

We  think  the  court  overlooked  the  official 
character  and  power  of  the  Comptroller  of 
the  Currency,  and  the  decisions  of  this 
court  declaring  them.  A  national  bank  is 
an  instrumentality  of  the  United  States; 
its  circulating  notes  are  guaranteed  by  the 
United  States;  and  if  the  United  SUtes 
should  be  compelled  to  pay  them,  the  United 
States  has  a  paramount  Hen  on  the  assets 
of  the  bank  for  reimbursement.  The  admin- 
istration of  the  bank's  assets  is,  therefore, 
vested  in  tlie  Comptroller  •of  the  Currency  [1 
as  an  officer  of  the  United  States.  He  ap- 
points the  receiver,  and  directs  his  ads. 
The  individual  liability  of  a  stodcholder 
can  only  be  enforced  by  his  order.  Th^  pro- 
vision is  as  much  for  the  benefit  of  the 
stockholders  as  for  the  United  States,  and 
it  is  indispensable  to  the  bringing  of  a  suit 
against  the  stodcholder.  In  other  words, 
the  liability  dates  from  the  order  of  the 
Comptroller.  It  was  said  in  Kennedy  v. 
Gibson,  8  Wall.  498,  505,  19  L.  ed.  476,  478: 
"It  is  for  the  Comptroller  to  decide  when  it 
is  necessary  to  institute  proceedin«r'  n:»«in«t 
the  stockholders  to  enforce  their  personal 
liability,  and  whether  the  whole  or  part, 
and,  if  only  a  part,  how  much,  shall  be  col- 
lected. These  questions  are  referred  to 
his  judgment  and  discretion,  and  his  deter- 
mination is  conclusive.  The  stockholders 
cannot  controvert  it.  It  is  not  to  be  ques- 
tioned in  the  litigation  that  rosy  en'^u«*. 
He  may  make  it  at  such  time  as  he  may 
deem  proper,  and  upon  such  data  as  shall 
be  satisfactory  to  him.  This  action  on  hi« 
part  is  indispensable  whenever  the  personal 
liability  of  the  stockholders  is  sou:;ht  to  br 
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oforaed,  and  must  precede  the  institution 
of  sait  by  the  receiver.  The  fact  must  b«= 
fistincUj  averred  in  all  such  cases,  and,  if 
pot  in  i^ne,  must  be  proved."  Subsequent 
cues  have  reiterated  the  doctrine.  McDon- 
9id  T.  Thompson,  184  U.  S.  71,  46  L.  ed.  437, 
£  Sup.  Ct  Rep.  297;  Studebaker  v.  Perry, 
184  U.  S,  258,  46  L.  ed.  528,  22  Sup.  Ct. 
Bc|L  463.  As  the  power  of  the  Comptroller 
B  dcriTed  from  a  statute  of  the  United 
States,  it  cannot  be  controlled  or  limited  bj 
tiM  statutes. 

A  motion  is  made  by  defendant  in  error 
to  dismiss  the  writ  of  error  for  want  of 
jnrisdidion  in  this  court.  It  is  manifest 
from  what  we  have  said  that  the  motion  is 
vitboat  foundation. 

Jwdgwient  reversed  and  cause  remanded 
ior  further  proceedings  not  inconsistent 
with  this  opinion. 


(BI]*ATTORNEY  GENERAL  OF  THE  STATE 
OF  MICfflGAN  upon  the  Relation  of  L. 
L  KIES  et  aX.y  Plff,  in  Err., 

V. 

THOMAS  J.  LOWREY,  H.  S.  Walworth,  C. 
H.  Manzer,  et  al, 

(See  8.  C  Reporter's  ed.  233-240.) 

L  Error       to        state       eourt— Federal 
tm—tioa    dcetalon      on      Non-Federal 

gravada.— Tbe  Supreme  Court  of  the  United 
States  Is  not  without  jurisdiction  to  review, 
M  vrlt  of  error,  a  decision  of  a  state  court 
iBsttinlo^  a  state  statute  claimed  to  impair 
entnct  obligations,  because  the  state  court 
Rsti  Its  conclusion  of  the  nonexistence  of  the 
ttotnct  opon  a  construction  of  the  state  Con- 
stftntlon  and  laws. 

1  Caatracta— iBspairment  of  obligation 
-leirisUitWe  alteration  of  acltool  dla- 

•rtttB.— Contract  obligations  are  not  impaired 
fcr  the  creation  by  Mich.  Laws  1901,  local 
Kts  No.  315,  of  a  new  school  district,  to 
v^idi  was  giTen  the  property  within  its 
Qalti  which  had  belonged  to  the  districts 
fr«B  which  it  was  created. 

t  Coastitwtionml    lavr— 4ne    proceaa    of 
law— leslalatlwe   alteration   of  acliool 

4istrl«>ts.~The  property  of  a  school  district 
k  not  taken  without  due  process  of  law  by 
tke  creation,  by  Mich.  Laws  1901,  local  acta 


No.  815,  of  a  new  district,  to  which  waa 
given  the  property  within  its  limits  which 
had  belonged  to  the  districts  from  which  it 
was  created. 

4.  Conatitntional  la^v-— grnaranty  of  re- 
publican form  of  government— legis- 
lative alteration  of  school  districts.— 

Legislative  creation  and  alteration  of  school 
districts  and  division  and  apportionment  of 
the  property  of  such  districts  is  compatible 
with  the  republican  form  of  government 
guaranteed  by  U.  S.  Const,  art.  4,  S  4,  even 
assuming  that  this  provision  applies  to  the 
creation  of,  or  the  powers  or  the  rights  of 
property  of,  subordinate  municipalities  of  a 
state. 

[No.  21.] 

Argued  Ootoher  29,  24,  1905.    Decided  No- 
vember 19, 1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which,  reversing  the  judgment  of  the  Cir- 
cuit Court  for  the  County  of  Hillsdale,  in 
that  state,  in  proceedings  in  the  nature  of 
quo  warranto,  sustained  the  validity  of  a 
state  statute  creating  a  new  school  district 
and  giving  it  the  property  within  its  limits 
which  had  belonged  to  the  districts  from 
which  it  was  created.    Affirmed. 

See  same  case  below,  131  Mich.  639,  92  N. 
W.  289. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  A.  lijon  argued  the  cause 
and  filed   a  brief  for  plaintiff  in  error: 

School  districts  are  municipal  corpora- 
tions. 

Seeley  v.  Board  of  Education,  39  Mich. 
486,  note;  School  Dist.  No.  4  v.  Oage,  30 
Mich.  484,  33  Am.  Rep.  421 ;  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  250,  15 
Am.  Rep.  202. 

The  right  of  local  self-government  by 
these  municipalities  and  local  institutions 
is  an  absolute  and  vested  right  which  the 
state  cannot  take  away. 

Mechem,  Pub.  Oflf.  §  123;  People  ex  rel. 
LeRoy  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103;  People  ex  rel.  Atty.  Oen.  v.  Detroit, 
29  Mich.  110;  People  ex  rel.  Park  Comra.  v. 
Detroit,  28  Mich.  228,  15  Am.  Rep,  202; 
Atty.  Gen.  v.  Detroit,  58  Mich.  213,  55  Am. 


^^on. — Or  hwc  and  when  questions  must 
^  fVMcd  aatf  decided  in  a  state  court  in  order 
*•  »«t<  «  etse  for  a  writ  of  error  from  the 
%»t»<  Court  of  the  United  States — see  note 
*  MatBal  L.  Ins.  Co.  v.  McGrew,  63  L.R.A.  33. 

0»  whet  the  record  must  show  respecting 
*•  9re»ent«tion  and  decision  of  a  Federal 
*•*»<*•«  in  order  to  confer  jurisdiction  on  the 
^tmt  Court  of  the  United  Btaes  on  a  writ 
•f  «nw  to  a  tiate  court — see  note  to  Hooker 
»  I«  Angeles,  63   L.R.A.  471. 

^*  to  what  lawM  are  void  as  impairing  oh- 
Jj^J»  of  contracts — see  notes  to  Franklin 
^^Btr  Grammar  School  ▼.  Bailey,  10  L.B.A. 


405 ;  Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162 ;  Mc- 
Canna  &  F.  Co.  v.  Citizens'  Trust  &  Surety 
Co.  24  C.  C.  A.  20 ;  and  Montana  Ore-Purchas- 
ing Co.  V.  Boston  &  M.  Consol.  Copper  &  S. 
Mln.  eo.  36   C.   C.  A.    12. 

As  to  what  conatitutes  due  process  of  law-^ 
see  Kuntz  v.  Sumption,  2  L.R.A.  655,  and  note ; 
Ulman  v.  Baltimore,  11  L.R.A.  224,  and  note; 
Re  Gannon,  5  L.R.A.  359,  and  note ;  and  Gil- 
man  V.  Tucker,  13  L.R.A.  304,  and  note.  And 
see  notes  to  People  v.  O'Brien,  2  L.R.A.  255 ; 
Pearson  v.  Yewdall,  24  L.  ed.  U.  S.  430;  and 
Wilson  T.  North  Carolina,  42  L.  ed.  U.  S.  805. 
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cised  by  a  law  granting  cities  authority  to 
pass  ordinances  of  the  kind  supposed. 

So  much  probably  would  be  admitted;  but 
it  is  said  that  the  clause  is  merely  declara- 
tory of  powers  which  the  legislature  would 
have  had  without  it,  and  which,  with  or 
without  it,  the  legislature  could  cut  down 
by  contract.  The  argument  is  not  without 
force,  but  it  did  not  prevail  in  this  case, 
and  we  are  not  prepared  to  overrule  the 
Florida  courts  in  their  interpretation  of 
their  own  laws.  It  is  entirely  possible  to 
read  the  words  as  conferring  a  power  whicli, 
by  their  very  form,  they  were  meant  to 
make  inalienable.  No  doubt  some  sort  of  a 
legislature  would  exist.  Constitution  or  no 
Constitution;  and  presumably  would  have 
power  to  regulate  rates  charged  by  com- 
panies performing  public  services,  or  to  re- 
strict that  power  by  a  constitutionally  bind- 
ing contract.  But  the  actual  legislature 
derives  its  being,  its  form  as  a  senate  and 
house  of  representatives,  and  its  powers, 
from  the  instrument  in  force.  When  the 
Constitution  says  that  the  legislature  *'is 
invested"  with  a  certain  power,  it  invests  it 
with  that  power;  and  does  so  none  the 
less  that,  in  the  absence  of  those  words,  a 
more  or  less  similar  power  would  be  implied 
by  more  general  expressions  in  the  same  in- 
strument. It  says  that  the  power  shall  be 
(245] "full  "power;"  and  the  adjective  may  be 
read  as  meaning  a  power  which  cannot  be 
cut  down.  When  it  goes  on  to  require  that 
the  legislature  "shall"  provide  for  enfor- 
cing the  laws  which  it  b  expected  to  pass 
for  the  correction  of  abuses  and  the  preven- 
tion of  excessive  charges,  the  argument  is 
strengthened  that  it  means  to  impose  a  duty 
which  the  legislature  is  not  at  liberty  to 
give  up.  Sych  was  the  opinion  of  the  su 
preme  court  of  Florida,  and  we  have  yielded 
to  the  judgment  of  the  state  court  upon 
more  doubtful  questions  than  this. 

The  case  stands  on  the  single  groiud  of 
contract.  There  is  no  allegation  that  the 
rates  fixed  by  the  new  ordinances  are  unrea- 
sonable, or  that  their  effect  will  be  to  de- 
stroy or  considerably  impair  the  value  of 
the  plaintiff's  property.  Although  the  14tb 
Amendment  is  invoked,  no  case  is  made  out 
under  it  on  any  other  ground  than  that  the 
obligation  of  a  binding  contract  is  ImpairiHl. 
The  single  question  is  whether  the  city  of 
Tampa  is  bound  for  thirty  years  from  tix*^ 
date  of  its  agreement  to  permit  certain  speci- 
fied rates  to  be  charged,  even  if  they  have 
ceased  to  be  reasonable.  We  are  not  pre- 
pared to  say  that  the  supreme  court  of 
Florida  was  wrong  in  deciding  that  it  is 
not  bound,  under  the  Florida  Constitution 
and  laws.  The  effect  of  a  former  decree  dis- 
missing a  bUl  brought  by  tlie  cky,  which 
174 


is  set  up  in  this  bill,  cannot  be   reargue*] 
here. 
Decree  affirmed. 

Mr.  Justice  Brown,  with  whom  wai 
Mr.  Justice  Peckhani,  dissenting: 

In  September,  1887,  the  waterworks*  com 
pany  made  a  contract  with  the  city  ft^r  the 
establishment  of  waterworks,  in  which  it 
was  agneed  that  the  contract  should  continn*^ 
in  force  for  thirty  years  from  the  time  th*^ 
works  were  completed  and  ready  for  duty, 
and  that  the  o\vners  might  charpre  and  coMort 
quarterly,  in  advance,  for  water  furni}<he  * 
to  private  consumers,  prices  not  to  excofni 
certain  maximum  rates  fixed  by  the  con- 
tract. 

*At  this  time  there  was  in  force  the  fol- 
lowing constitutional  provision  in   Florid. i  : 

**The  legislature  is  invested  with  full  pow- 
er to  pass  laws  for  the  correction  of  abu^e-* 
and  to  prevent  unjust  discrimination  and  ex- 
cessive charges  by  persons  and  corporation** 
engaged  as  common  carriers  in  trans|x>rl- 
ing  persons  and  property,  or  perform inj; 
other  services  of  a  public  nature,  and  shall 
provide  for  enforcing  such  laws  by  ade- 
quate penalties  or  forfeitures." 

By  an  act  of  the  legislature  passed  May 
31,  1901  (chap.  5070),  the  corporate  au- 
thorities of  any  city  were  empowered  to 
prescribe  by  ordinance  maximum  rates  and 
charges  for  the  supply  of  water,  such  charges 
to  be  just  and  reasonable;  provided.  **tlmt 
this  act  shall  not  be  so  construed  as  to  im 
pair  the  validity  of  any  valid  contract  here- 
tofore entered  into  ...  for  the  supplv 
of  water  to  such  city,"  "but  this  act  Hlmll 
not  be  held  to  validate  any  contr.ict  hen*- 
tofore  made." 

On  December  20,  1901,  the  city  coun^^il  of 
Tampa  passed  the  ordinance  conipl 'ijird  of 
(No.  274),  which  pro\ided  that  "it  ^l»:\ll  bo 
unlawful  for  any  individual,  ct>nip;iny.  or 
corporation  furnishing  water  to  the  city  of 
Tampa  or  its  inhabitants,  to  charge  any 
higher  rates  for  water  than  those  herein- 
after specified."  The  ordinance  made  a 
large  deduction  in  the  rates  fixed  by  the 
original  ordinance  or  contract,  and  thereby, 
as  it  is  alleged,  impaired  its  ohli;^ation. 

ITie  constitutional  provision  was  evi'iently 
not  self  executing,  though  it  vested  full  pow- 
er in  the  legislature  to  prevent  excessive 
charges  for  the  performance  of  puhlic  serv- 
ices. The  legislature  did  not  see  fit  to  exer- 
cise this  power  to  its  full  extent.  But  in 
authorizing  corporate  authorities  in  any  city, 
etc.,  to  fix  rates,  provided  that  the  act  should 
not  he  so  construed  as  to  impair  the  valtdi- 
tv  of  any  valid  contract.  This  it  had  the 
right  to  do.  It  was  not  bound  to  exerci* 
the  whole  power  vested  in  it  by  the  Con- 
stitution, but  might  grant  so  much  of  such 
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^.wTf  to  the  corporate  authorities  aa  it 
Kn-^i  bpst  for  the  public  interests.  This 
■f  hiT«  rep>eatedly  held  with  respect  to  par- 
Tiiag  out  the  power  vested  in  Concfr^ss  by 
MT.(U  Constitution.  ""M'lntire  v.  ivood,  7 
Cn-nrli,  504.  3  L.  ed.  420;  Kendall  v.  United 
.Mcfet,  12  Pet  524-616,  9  L.  ed.  1181-1217; 
«Vry  T.  Curtis,  3  How.  236-245,  11  L.  ed. 
5:«^1.  • 

It  follows  that  if  the  ordinance  of  1001 
impaired  the  original  contract  between  the 
iitfrfforks  and  the  city,  it  exceeded  its  pow- 
cn  aciifr  the  act  of  the  legislature. 

In  its  opinion  the  supreme  court  of  Flor- 
hU  tMTuned,  without  deciding,  that  "the 
fw-wfr?  srranted  to  the  cily  were  sufficient 
to  iotborize  it  to  contract  with  the  water 
offipmy  for  a  public  and  privatti  supply  of 
vatiT^  and  were  also  sufficient  to  enable 
ij-  dty  to  insert  clauses  fixing  the  rates 
acd  obli^ting  the  city  to  pay  these  rates 
tor  water  used  by  it  during  the  entire  con- 
trict  period,  and  that  the  same  powers 
ni^wi  of  fixing  the  rates  for  water  supply 
ti  is'lividuAls. 

Xow,  as  the  Constitution  only  delegated  to 
tW  kp-tlature  the  power  to  authorize  the 
wTponte  authorities  to  reduce  rates,  and 
'V  I(^&lature  delegated  that  power  only 
li  eases  where  it  did  not  impair  the  validity 
d  any  contract,  it  seems  to  me  clear  that 
the  dty  council  of  Tampa  exceeded  its  au- 
thority in  reducing  rates  protected  by  a  con- 
tract, and  most  be  held  to  have  impaired 
its  (^ligation. 


CHESAPEAKE  BEACH  RAILWAY  COM- 
PANY, Plff.  in  Err,, 
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WASHINGTON,     POTOMAC,    &     CHESA- 
PEAKE RAILROAD  COMPANY. 

(S«e  S.  C.  Reporter's  ed-  247-252.) 


1.  D<tij    ccrt»laty  In  deaerlptton.— The 

ncQ«De«  of  the  descriptive  lan^age  in  a 
And  when  considered  alone  is  not  material  if, 
vhcn  taken  in  connection  with  the  plats  to 
vUcb  it  refers,  it  is  sufficiently  certain  to 
Ueottfr  the  land. 
1  BTt4eae«— preanmption  of  continued 
P«Me««lon.— Possession  of  a  railway  road- 
M  will  be  presumed,  in  ejectment,  to  have 
t»Uevtd  the  title  antil  the  dispossession  by 
Mfodant  took  place,  where  the  railway 
tracks  irere  on  the  land,  and  the  plaintiff 
nHvaj  company  claimed  under  a  series  of 
ieeds  purporting  to  convey  the  property. 

KoTjL — Ai  to  certainty  in  de$cription  in  deed 
~t*»  aote  to  O'Hara  v.  United  States.  10  L. 
H  r.  8.  737. 

A$  to  the  effect  of  reference   in  a  deed  to 
•  rrcorded  map  or  plat — see  notes  to  Kenyon 
»  Kalpe.  13  L.R.A.  142 ;  and  M*Iver  v.  Walker, 
»  L  rf.  C.  8.  6»6. 
199  11.8. 


8,  TrnHtii  —deed  from  trnntee  — elToct 
of  recital  of  foreclomire  decree  on 
title  conveyed.— The  deed  from  a  trustee 
in  a  mortgage  conveys  whatever  title  be  bad, 
although  it  recites  a  decree  of  foreclosure : 
since  it  will  not  be  assumed  from  tills  recital 
that  the  trustee  acted  only  by  virtue  of  the 
power  which  the  decree  conferred. 

4.  Railroads— conveyance  of  roadbed- 
effect  of  irrantee*B  lack  of  Icffrliilative 
antlMirlty  to  extend  Its  line  over  the 
roadbed.— The  lack  of  any  concreHsiooal  au- 
thority In  the  successive  grantees  of  a  rail- 
way roadbed  lying  In  the  District  of  Colum- 
bia to  extend  their  lines  Into  that  District 
could  not  affect  their  title  if  the  original 
grantor  had  such  authority. 

6.  Decdn— nccenMlly  of  Kelatn.— A  convey- 
ance by  a  disseisee  is  valid  In  the  District  of 
Columbia. 

[No.  35.] 

Argued  October  SI,  November  f,  1905.     De- 
cided November  13y  1905, 

T  N  ERROR  to  the  Court  of  Appeals  of  the 
^  District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  that  District  in  favor  of 
plaintiff  in  an  action  of  ejectment  to  recover 
a  railway  roadhed.     Affirmed. 

See  same  case  helow,  23  App.  D.  C.  587. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  D.  MoKenney  argued 
the  cause,  and,  with  Mr.  John  Spalding 
Flannery,  filed  a  brief  for  plaintiff  in  er  or: 

The  making  of  a  crop  is  not  sufficient 
basis  upon  which  to  predicate  a  claim  of  pot- 
session  {Conn  v.  Franklin  [Tex.]  19  S.  W. 
126),  nor  is  the  causing  of  surveying- to  be 
done  (Thompson  v.  Burhans,  61  N.  Y.  52; 
Orcenlcaf  v.  Brooklyn,  F.  d  C.  I.  R.  Co. 
141  N.  Y.  395,  36  N.  E.  393). 

In  the  absence  of  proof  of  actual  ouster 
of  the  plaintiff  or  its  grantors  by  the  defend- 
ant, it  was  incumbent  upon  the  plaintiff 
to  show  continuous  possession  on  its  part, 
and  that  of  its  grantors,  to  date  of  sup- 
posed ouster,  or,  at  least,  that  the  supposed 
possession  of  the  Southern  Maryland  Rail- 
road Company  has  never  been  abandoned. 

SabaHego  v.  MaveHck,  124  U.  S.  297,  31 
L.  ed.  445,  8  Sup.  Ct.  Rep.  461;  Bradshaw 
V.  Ashley,  180  U.  S.  59,  64,  45  L.  ed.  423, 
429,  21  Sup.  Ct.  Rep.  297. 

The  defendant  below  was  not  a  party  to 
the  Central  Trust  Company  suit,  and  con- 
sequently cannot  be  bound  by  the  recitals  of 
the  decree  or  the  deed  made  pursuant  to  it. 

Carver  v.  Jackson,  4  Pet.  82,  7  L.  ed. 
790;  Martindale,  Conveyancing,  §§  73,  515. 

The  limitation  of  the  grantor's  powers,  as 
well  as  the  scope  of  its  intention,  is  clearly 
defined  by  the  recitals  of  the  trust  deed; 
and  with  no  less  certainty  is  the  capacity  in 
which  the  grantor  was  acting  declared  there- 
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in;  and  yet,  because  the  grantee  named  in 
the  deed  caused  it  to  be  recorded  in  the  Dis- 
trict of  Columbia^  this  court  is  asked  to 
hold  that  the  grantee  thereby  became  en- 
titled to  take  and  hold  the  lands,  although 
they  were  not  comprehended  by  the  decree 
under  which  the  grantor  acted,  nor  intend- 
ed to  be  conveyed  thereby;  the  title  to  the 
lands  in  the  District  being  vested  in  the 
grantor  in  a  capacity  different  from  that  in 
which  it  purported  to  be  acting  when  con- 
veying the  Maryland  lands. 

Titcomh  v.  Currier,  4  Cush.  591;  Devlin, 
Deeds,  §  455;  Hitz  v.  Jenks,  185  U.  S.  155, 
46  L.  ed.  851,  22  Sup.  Ct.  Rep.  598;  Batch- 
elor  V.  Brereton,  112  U.  S.  396,  404,  28  L. 
ed.  748,  750,  5  Sup.  Ct.  Rep.  150;  Agri- 
cultural Bank  v.  Rice,  4  How.  225,  11  L.  ed. 
949. 

It  is  well  settled  that  the  defendant  in 
an  action  of  ejectment  may  avail  himself 
of  a  weakness  in  the  plaintiff's  title  with- 
out asserting  his  own  (Simmons  v.  Wagner^ 
101  U.  S.  260,  262,  25  L.  ed.  910,  911)  and 
that  the  defendant  may  defeat  the  plaintiff's 
right  to  recover  in  ejectment  by  showing  an 
outstanding  legal  title  in  other  parties 
(Hanrick  v.  Patrick,  119  U.  S.  156,  30  L. 
ed.  396,  7  Sup.  Ct.  Rep.  147).  A  fortiori, 
he  may  defeat  the  plaintiff  by  an  admission 
made  in  his  or  its  pleadings  showing  the 
existence  of  an  adverse  outstanding  title  in 
another. 

It  is  the  law  of  Maryland,  in  force  in  the 
District  of  Columbia,  that,  in  order  to  main- 
tain an  action  of  ejectment  where  the  plain- 
tiff relies  upon  title,  he  must  show  that  he 
has  both  the  right  of  possession  and  the  le- 
gal title  to  the  land  in  dispute;  and,  to  es- 
tablish the  latter,  he  must  trace  his  title 
back  to  the  state,  or  to  the  United  States, 
or  some  other  primary  source,  unless  both 
parties  are  claiming  title  from  a  common 
source. 

Mitchell  V.  Mitchell,  1  Md.  44;  Anderson 
V.  Smith,  2  Mackey,  275;  Peck  v.  Heurich, 
6  App.  D.  C.  283. 

In  the  absence  of  title  in  either  party,  if 
the  plaintiff  rests  his  right  to  prevail  up- 
on prior  possession  he  must  show  either  an 
actual  ouster  by  defendant  on  the  day 
named,  or  that  the  asserted  prior  possession 
had  been  continuous,  and  had  not  been  aban- 
doned. 

Bradshaw  v.  Ashley,  180  U.  S.  59,  45  L. 
ed.  423,  21   Sup.  Ct.  Rep.  297. 

And  in  such  case  the  possession  relied  up- 
on must  be  clearly  and  unequivocally  made 
out. 

Jjea  V.  Hernandez,  10  Tex.  137. 

.A.nd  it  must  appear  to  have  been  substan- 
tial^ and  not  casual  or  sporadic. 

Sabarirgo  v.  Maverick,  124  U.  S.  261,  81 
L.  ed.  430,  8  Sup.  Ct.  Rep.  461. 
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Defendant's  possession,  both  at  the  oripii 
of  plaintiff  and  at  the  institution  of  tb* 
suit,  having  been  established  by  plaintiff's 
witnesses,  it  was  entitled  to  rely  upon  tbe 
presiunption  that,  until  proved  otherwise, 
its  possession  was  lawful  and  was  acoom- 
panied  by  title.  To  overcome  this  presump- 
tion, it  was  necessary  for  plaintiff,  not  only 
to  show  plainly  and  distinctly  the  prir»r 
possession  by  the  Southern  Marjland  Rail- 
road Company,  but  also  that  such  po«.-*essioi 
had  been  continuous,  and  had  not  been  aban- 
doned prior -to  the  alleged  ouster  and  entry 
into   possession   on   the  part   of  defendant 

Ibid.;  Akin  v.  Byrd,  153  Pa.  23.  25  Ati. 
866;  Wilson  v.  Palmer,  18  Tex.  592. 

A  plaintiff  claiming  under  a  judgment 
grantee  must  be  able  to  show  prior  posses- 
sion in  himself  to  recover  from  a  defendant 
in  actual  possession  (GreenJeaf  v.  Brook- 
lyn, F.  &  C.  I.  R.  Co.  141  N.  Y.  395.  36  N. 
E.  393)  ;  and  this  rule  would  seem  to  be 
also  applicable  to  the  case  of  a  vende«  at 
foreclosure  sale. 

Messrs.  Samuel  A.  Pntaaat  and 
Charles  Poe  argued  the  cause  and  filed 
a  brief  for  defendant  in  error: 

The  court,  in  determining  it«  jurisdic- 
tion, looks  not  at  the  remote,  ulterior.  Dr 
contingent  effect  of  its  judgment,  but  *-<>n- 
siders  whether  it  has  the  right  to  entertain 
jurisdiction  and  render  any  judgment  at 
all. 

Grant  ex  dem.  Meredith  v.  McKee,  1  Pet. 
248,  7  L.  ed.  131;  Farmers'  Bank  v.  Hooif, 
7  Pet.  168,  8  L.  ed.  646;  Ross  v.  Prcnti^^ 
3  How.  771,  11  L.  ed.  824;  Troy  v.  Frans, 
97  U.  S.  1,  24  L.  ed.  941 ;  FIgin  v.  MarMhalt, 
106  U.  S.  578,  27  L.  ed.  249,  1  Sup.  tX 
Rep.  484;  Aejo  Jersey  Zinc  Co.  v.  Trotter, 
108  U.  S.  564,  27  L.  ed.  828,  2  Sup.  i\. 
Rep.  875;  Opelika  City  v.  Daniel,  U)9  V. 
S.  108,  27  L.  ed.  873,  3  Sup.  (^t.  Rep.  70; 
Bruce  v.  Manchester  d  K.  R,  Co.  117  T.  S. 
514,  29  L.  ed.  900,  6  Sup.  Ct.  Rep.  S4U ; 
Gibson  v.  Bhufeldt,  122  U.  S.  27,  30  L-  ed. 
1083,  7  Sup.  Ct.  Rep.  1066;  AVir  Fnglnfui 
Mortt}.  Secur.  Co.  v.  Gay,  145  l\  S.  123. 
36  L.  ed.  646,  12  Sup.  Ct.  Rep.  815:  //o/- 
lander  v.  Fvchheimer,  162  U.  S.  326,  40 
L.  ed.  985,  16  Sup.  Ct.  Rep.  795;  ^^iU%M  ▼. 
Fastem  Trust  rf  Bkg.  Co.  167  V.  S.  76. 
42  L.  ed.  83,  17  Sup.  bt  Rep.  739. 

^Vhere  the  value  of  the  property  in  <li%- 
pute  is  an  issuable  fact,  this  court  will  not 
sit  to  weigh  the  value  of  the  opinions  of 
experts  shown  by  ex  parte  affidavits  and 
counter  affidavits,  but  will  dismiss  the  writ 
of  error,  unless,  upon  the  face  of  the  record, 
it  appears  that  the  amount  in  dispute  is 
large  enough    to   confer   jurisdiction. 

Red  River  Cattle  Co.  v.  Needham,  I37 
IT.  8.  632,  34  L.  ed.  799,  11  Sup.  Ct  Rei>. 
208. 
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As  against  a  trespasser  and  intruder,  it 
ii  Bot  necfssarj  for  a  plaintiff  in  eject- 
■ot  to  go  to  the  trouble  and  expense  of 
tradng  its  title  back  to  a  patent. 

Bndthaw  t.  Ashley,  14  App.  D.  C.  485, 
l»  U.  S.  59,  45  L.  ed.  423,  21  Sup.  Ct  Rep. 
ST. 

Eren  if  the  locus  in  quo,  as  set  forth  in 
tie  dcdaration,  were  not  identical  with  that 
ibovo  bj  the  proof,  the  defense  should  hare 
Wei  interposed  b^  the  disclaimer,  and  can- 
tot  be  taken  under  the  general  issue  plea  of 
•otgoiltj. 

Cnndaa  t.  Lynch,  20  App.  D.  C.  73; 
Bmr  T.  JTeet,  24  How.  268,  277,  16  L.  ed. 
MLMI. 

Tbe  legal  title  to  the  property,  and  not  a 
■ere  power  of  sale,  was  vested  in  the  Union 
Trvt  Oompany  of  Philadelphia,  trustee. 

Wmiams  T.  Jackson,  107  U.  S.  478,  27 
L  ed.  529,  2  Sup.  Ct.  Rep.  814. 

An  irregiilar  judicial  sale  made  at  the 
nit  of  a  mortgagee,  even  though  no  bar  to 
tk  equity  of  redemption,  passes  to  the  pur- 
<&aier  at  such  sale  all  the  rights  of  the 
Bortgagee  as  such. 

Aro&tf  T.  Brock  (Doe  em  dent.  Brohat  y. 
Br9ck)  10  Wall.  519,  19  L.  ed.  1002;  Bryan 
r.  Bruimt,  162  U.  S.  416,  40  L.  ed.  1022, 
l<  Sup.  Ct.  Rep.  803 ;  Jonee  v.  if ooA;,  53 
Ke.  147;  Broum  y.  Smith,  116  Mass.  108. 

Mr.  Justice  Holmea  deliyered  the  opinion 
if  tbe  court: 

Ibis  is  an  action  of  ejectment  in  which 
tbp  defendant  in  error,  the  original  plain- 
tiff, reoorered  judgment  for  the  land  in  suit 
ia  tike  supreme  court  of  the  District.  The 
.idgment  was  affirmed  by  the  court  of  ap- 
pak  (23  App.  D.  C.  587),  and  the  case 
tu  brooght  here. 

Tbere  was  a  motion  to  dismiss  upon  the 
lEnod  that  it  affirmatiyely  appears  from 
tbe  reeord  that  the  matter  in  dispute,  ex- 
dw«  of  costs,  does  not  exceed  the  sum  of 
I6M0,  But  the  reasonable  inference  from 
tie  leeord  is  the  other  way  ( Harris  y.  Bar- 
^.  1»  U.  8.  366,  32  L.  ed.  697,  9  Sup. 
CL  Bep.  314),  and  aflidayits  are  submitted 
vbicb  sustain  the  inference  which  we  should 
tn  {Red  River  Cattle  Oo.  v.  Needham, 
U:  U.  S.  632,  34  L.  ed.  799,  11  Sup.  Ct. 
^e^208). 

At  tbe  trial  the  defendant  presented  no 
endnee,  but  asked  the  judge  te  direct  a 
ftr&t  in  his  fayor,  relying  on  somewhat 
tcebsical  criticisms  of  the  plaintiff's  case, 
ad  saying  its  rights  by  exceptions.  We 
■ball  state  such  facts  as  are  material. 

^  declaration  contains  nine  counts,  for 
■iae  parcels  of  land,  which  tiie  plaintiff  (de- 
Wsnt  in  error)  contends  were  'formerly 
?vt  of  the  roadbed  of  the  Southern  Mary- 
lad  Railroad  Company,  and  now  are  part 
^  V.  8.  U.  a.  Book  50. 


of  its  own.  The  plaintiff  sought  to  proye 
its  title  by  putting  in  deeds  of  each  of  these 
parcels  made  to  the  last-named  company 
in  1884,  and  eyidence  of  possession  on  the 
part  of  the  same,  together  with  subsequent 
deeds  finally  conyeying  the  land  to  the  plain- 
tiff. Of  course  this  would  be  sufficient  if 
made  out.  It  is  argued  that  the  description 
in  the  first  deeds  is  too  yague  to  identify 
the  land,  and  the  argument  is  fortified  by  the 
testimony  of  a  surveyor  that  "the  deed  is 
not  definite  enough  to  4>lace  it  on  the 
ground."  But  the  deed  was  accompanied 
by  plats  to  which  they  referred,  and  the 
same  surveyor  testified  that  "the  plats  are 
as  near  identical  [with  the  witness's  sur- 
vey of  the  locus]  as  it  is  possible  to  make 
them,"  and  more  to  the  same  effect.  It  is 
evident  that  the  former  words  refer  to  the 
descriptive  language  of  the  deeds  alone;  ' 
and  that  when  the  descriptions  are  taken, 
as  they  should  be,  in  connection  with  the 
plats,  there  is  no  difficulty  with  the  deeds. 
Next  it  is  said  that  there  was  no  evidence 
of  possession  on  the  part  of  the  Southern 
Maryland  Railroad.  But  the  same  surveyor 
testified  that  he  knew  the  old  Southern 
Maryland  Railroad  tracks  out  there,  and  had 
known  them  for  thirteen  years;  and  another 
surveyor  testified  that  he  was  employed  by 
that  company  in  laying  out  its  roadbed  in 
1886,  that  he  remembered  the  line  of  thi^ 
right  of  way,  that  the  right  of  way  of  the 
Southern  Maryland  was  66  feet  wide,  and 
that  the  Chesapeake  Beach  Railway  Uses  the 
right  of  way  of  the  old  Southern  Maryland 
Railroad  clear  to  the  District  of  Columbia 
line.  Without  going  into  further  detail 
or  answering  every  minute  criticism, 
we  are  of  opinion  that  the  judge  was 
right  in  leaving  the  question  to  the  jury, 
and  that  the  jury  were  warranted  in  finding 
as  they  did.  It  is  said  that  it  must  appear 
that  the  possession,  if  any,  of  the  Mary- 
land company,  was  not  abandoned.  8aha- 
riego  v.  Maverick,  124  U.  S.  261,  31  L.  ed. 
430,  8  Sup.  Ct.  Rep.  461.  But  in  a  case 
like  the  present,  at  least,  where  the  tracks 
of  the  railroad  were  on  the  land,  and  when 
the  plaintiff  exhibits  a  'series  of  deeds  pur- [250] 
porting  to  convey  the  property,  the  last  one 
to  itself,  it  is  to  be  presumed  that  possession 
followed  the  title  until  the  dispossession  by 
the  defendant  took  place.  Lazarus  v. 
Phelps,  156  U.  S.  202,  204,  205,  39  L.  ed. 
397,  398,  15  Sup.  Ct.  Rep.  271.  See  Brad- 
shaw  V.  Ashley,  180  U.  S.  69,  62,  66.  45 
L.  ed.  423,  428,  430,  21  Sup.  Ct.  Rep.  297. 
The  defendant  did  not  hold  for  such  a 
length  of  time,  free  from  dispute,  that 
abandonment  to  it  by  the  plaintiff  could 
be  inferred.  The  suit  was  begun  on  Janu- 
ary 13,  1902,  and  the  possession  of  the  de- 
2  17"^ 
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fendant  is  not  carried  back  beyond  1898,  if 
so  far. 

Ti.n  <iilispniipnt  steps  in  the  plaintiff's 
title  are  as  follows :  A  decree  of  the  sapreme 
court  ut  the  Diatrict  of  Columbia,  foreclos- 
ing a  mortgage  recited  to  have  been  made 
by  the  Southern  Maryland  Railroad,  and 
to  cover  all  its  property  then  or  thereafter 
acquired;  a  sale  and  conveyance  in  pursu- 
ance of  the  decree  to  one  Gregory  by  a 
trustee  appointed  by  the  court;  a  certificate 
of  the  incorporation  of  the  Washington  & 
Potomac  Railroad  Company,  reciting  the 
foreclosure  and  sale  of  all  the  property  of 
the  Southern  Maryland  Railroad,  and  incor- 
porating Gregory  and  others  *to  take  over 
the  railroad;  a  conveyance  of  the  property 
by  Gr^ory  to  the  new  company,  and  a 
mortgage  by  it  of  the  same  property  to  the 
Union  Trust  Company  of  Philadelphia,  both 
dated  April  1,  1886,  the  date  of  its  incor- 
poration; a  certificate  of  the  incorporation 
of  the  plaintiff  on  July  24,  1901,  reciting  a 
decree  of  the  United  States  circuit  court  for 
the  district  of  Maryland,  which  foreclosed 
the  last-named  mortgage;  reciting  also  a 
sale  in  pursuance  of  the  decree,  and  incor- 
porating the  purchaser  and  others  to  take 
over  the  railroad;  and,  finally,  a  deed  to 
the  plaintiff,  by  the  Union  Trust  Company, 
the  trustee  of  the  mortgage  last  mentioned. 
The  main  objection  urged  to  the  title  is 
that,  as  the  record  of  the  last  foreclosure 
proceedings  was  not  put  in,  it  does  not  ap- 
pear that  the  court  attempted  to  foreclose 
property  in  the  District  of  Columbia,  and 
that  as  the  decree  is  recited,  it  must  be  taken 
that  the  trustee  was  acting  only  by  virtue 
of  the  power  which  the  decree  conferred. 
[251]  But  the  trustee  had  the  *l^;al  title,  and  pur- 
ported to  convey  all  the  property  which  it 
held.  The  source  of  its  title  was  a  convey- 
ance to  it  by  the  owner.  The  decree  of  the 
court  only  determined  a  foreclosure  and  es- 
tablished the  right  of  the  trustee  to  convey 
without  a  breach  of  trust.  Even  if  it  is 
not  to  be  inferred  that  the  decree  was  as 
broad  as  it  is  recited  to  have  been  (see 
Muller  y.  Dowa,  94  U.  S.  444,  24  L.  ed. 
207 ) ,  the  deed  of  the  Union  Trust  Company 
eonveyed  whatever  title  it  had  {Williamt  ▼. 
Jackson,  107  U.  S.  478,  27  L.  ed.  529,  2 
Sup.  Ct.  Rep.  814 ) .  The  suggestion  that  the 
instrument  must  be  read  as  limiting  itself 
by  pure  implication  to  rights  conferred  by 
the  decree,  and  as  excluding  the  only  source 
of  the  grantor's  title,  does  not  merit  ex- 
tended discussion,  but  it  may  be  mentioned 
that  there  is  a  covenant  for  future  assur- 
ances, in  general  terms,  not  limited  to  any 
particular  source.  It  is  observed  in  one  of 
the  cases  cited  for  the  defendant  that  "the 
recital  in  the  deed  cannot  enlarge  or  con- 
trol the  words  of  the  grant"  Titcomb  ▼• 
178 


Currier,  4  Cush.  591,  592.  Still  less  can 
such  a  recital  as  this  be  taken  to  eliminate 
the  only  title  which  the  grantor  held.  See 
further  Brohst  v.  Brock  {Doe  ex  dem. 
Drohat  v.  Brock)  10  Wall.  519,  19  L.  ed. 
1002;  Bryan  v.  Brasius,  162  U.  S.  415,  40 
L.  ed.  1022,  16  Sup.  Ct.  Rep.  803. 

Other  purely  technical  attempts  to  upset 
the  verdict,  so  far  as  they  need  remark,  may 
be  disposed  of  in  a  few  words.  For  some 
unexplained  reason  the  plaintiff,  in  four  of 
its  counts,  after  describing  the  land,  and 
identifying  it  by  the  above-mentioned  con- 
veyance to  the  Southern  Maryland  Railroad, 
identified  it  further  as  conveyed  by  the  com- 
missioners of  the  district  on  a  certain 
date, — we  presume  on  a  tax  sale.  It  was 
objected  that  the  latter  allegation  di««clo.HtHl 
a  title  outstanding  in  third  persons.  No 
evidence  was  gone  into  upon  the  subject. 
Of  course  the  meaning  of  the  count  was  not 
to  allege  or  admit  such  an  outstanding 
title  in  someone  else  when  the  main  allega- 
tion was  that  the  plaintiff  "was  lawfully 
seised''  at  the  date  of  the  defendant's  entry. 
We  shall  not  spend  argument  upon  that. 

The  Southern  Maryland  road  was  author- 
ized to  extend  into  the  District  of  Columbia 
by    act   of    Congress.     Whether  the  •later  [3 
roads  had  authority  or  not  would  not  af- 
fect the  title  to  the  land. 

The  land  seems  to  have  been  conveyed  to 
the  defendant  in  error  after  the  plaintiff 
in  error  had  taken  possession;  but  tnat  is 
immaterial.  In  the  District  of  Columbia  a 
conveyance  by  a  disseisee  is  valid.  Mai- 
thews  v.  Hevner,  2  App.  D.  C.  349,  S57 : 
Roberts  v.  Cooper,  20  How.  467,  483,  15  L.  ed. 
969,  974;  Peek  v.  H enrich,  167  U.  8.  624. 
629,  630,  42  L.  ed.  302,  304,  306,  17  Sup,  Ct. 
Rep.  927.  A  question  is  raised  as  to  im- 
provements; but  it  was  not  raised  below, 
and  is  not  open  here. 

Judgment  affirmed,  • 


FRANCIS  B.  SWEENEY  and  Halbert  J. 
Porterfield,  Partners  as  Sweeney  4  Po^ 
terfield,  Plffs.  im  Err,, 

CARTER  OIL  COMPANY. 

(See  8.  C.  Reporter's  ed.  252-259.) 

Co«rts— dlTerae   eltlaemshlp   «•    sr»«»A 


Non. — As  to  diverse  citizenship  as  ffr^mmd 
of  Federal  fmrisdiction — see  Shlpp  v.  Wtlllam^ 
10  C.  C.  A.  247,  and  note;  Mason  t.  Dalla*- 
ham,  27  C  C.  A.  296,  and  note;  Beddon  t. 
Virffinlft,  T.  ft  C.  Steel  ft  I.  Co.  1  L.B^.  108, 
and  note:  and  Myers  v.  Murray,  N.  ft  Go.  11 
L.R.A.  216,  and  Dote.  And  nee  note  to  Roberts 
V.  Lewis,  86  L.  ed.  U.  8.  679 ;  Emory  t.  Oro«n> 
ough,  1  L.  ed.  U.  8.  640;  Strawbrldge  ▼.  Curt- 
Iss,  2  L.  ed.  U.  8.  435 ;  and  M'Oonald  v.  SoiaU- 
ey,  7  L.  sd.  U.  8.  287. 

199  v.  ■• 
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tot  Federal  Jmrlsdletion.— Two  dtlsens 
9t  different  lUtes  may  maintain  an  action 
•fiiiHt  a  eitlzen  of  a  third  state  In  the 
Federal  circuit  court  for  the  district  of  the 
litter's  residence  under  the  act  of  March 
I,  1887  (24  Stat,  at  L.  552,  chap.  378),  as 
eorrected  hj  the  act  of  August  13.  1888 
(25  SUt.  at  L.  433,  chap.  866,  U.  8.  Comp. 
Btat  1901,  p.  508),  conferring  original  juris- 
dktloD  on  the  circuit  courts  of  suits  In 
vUch  there  is  a  controyersy  between  citizens 
«f  different  states,  to  be  brought  in  the 
diitrict  of  the  residence  of  either  the  plain- 
tiff or  the  defendant. 

[No.  32.] 


MmUUd  October   SO,   1905.    Decided  No- 
vember 27, 1905. 
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K  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  West  Virginia  to  review  a  judg- 
Bot  dismissiiig,  for  want  of  jurisdiction, 
u  aeticm  brought  in  that  court  against  a 
ctijoi  of  that  state,  and  domiciled  in  that 
£striet,  hj  a  citizen  of  the  state  of  New 
York  and  a  citizen  of  the  state  of  Pennsyl- 
Tuia.  Reversed  and  remanded  for  further 
pneeedings. 

^tement  by  Mr.  Chief  Justice  Fuller: 

Hus  was  an  action  of  assumpsit  brought 
■  tbe  circuit  eoiirt  of  the  United  States  for 
the  northern  district  of  West  Virginia  by, 
u  described  in  the  summons,  "Francis  B. 
8««Bey,  a  resident  in  and  citizen  of  the 
itstc  of  New  York,  and  Halbert  J.  Porter- 
fdL  a  resident  in  and  citizen  of  the  state 
of  Fennsjlyania,  partners,  doing  business 
■ader  the  firm  name  and  style  of  Sweeney 
iPorterfield,''  against  "Carter  Oil  Company, 
A  eorporation  created,  organized,  and  exist- 
'^  Older  and  by  virtue  of  the  laws  of  West 
Voginia,  and  as  such  a  citizen  thereof,"  to 
neofer  damages  in  the  sum  of  $20,000. 

The  declaration,  filed  May  4,  1903,  fol- 
tttl>««d  the  summons  *a8  to  the  citizenship  of 
t^  parties,  and  contained  ten  special  counts, 
■oft  of  them  laying  the  damages  at  $20,- 
WO,  and  the  common  counts.  An  account 
ittted  was  annexed,  giving  items,  running 
fnm  1900  to  1901,  aggregating  $20,912.42. 

Ihe  record  discloses  that  on  February  3, 
1M4,  the  court  entered  an  order  overruling 
t  Botkm  *^  dismiss  this  action  for  the 
vi^  of  jurisdiction,  apparent  upon  the  face 
*(  tfe  proeeedingB  in  this,  that  the  plaintiffs 
■R  residents  of  different  states,  seeking  to 
iie  a  defendant  of  another  state."  On  Feb- 
i]M^  15,  1904,  the  court  set  aside  that  or- 
^  fostained  the  motion  to  dismiss,  and  en- 
^B^  judgment  for  defendant.  May  10, 
1^  the  judge  holding  the  circuit  court 
fie4  a  certificate  "that  the  judgment  of  dis- 


missal  made  in  this  cause  on  February  15, 
1904,  at  the  present  terra  of  this  court,  is 
based  solely  on  the  ground  that  the  record 
does  not  show  that  the  controversy  is  one,  in 
my  opinion,  between  citizens  of  different 
states,  but  that  it  appears  from  the  record 
that  one  of  the  plaintiffs,  to  wit,  Francis  B. 
Sweeney,  is  a  resident  in  and  citizen  of  the 
state  of  New  York,  and  that  Halbert  X.  Por- 
terfield  is  a  resident  in  and  citizen  of  the 
state  of  Pennsylvania,  while  the  defendant 
is  a  corporation  created  and  existing?  under 
and  by  virtue  of  the  laws  of  the  state  of 
West  Virginia,  and  domiciled  in  the  north- 
em  district  of  West  Virginia,  and  no  other 
ground  of  jurisdiction  appears  from  the  rec- 
ord; and  the  case  is  dismissed  only  for  the 
reason  above  stated;  that  is,  that  the  con- 
troversy is  not  between  citizens  of  different 
states,  as  is  required  by  the  Federal  statutes 
to  confer  jurisdiction  on  this  court,  b.it  one 
of  the  plaintiffs  being  a  citizen  of  one  state, 
to  wit,  the  state  of  New  York,  and  the  other 
plaintiff  being  a  citizen  of  the  state  of  Penn- 
sylvania, cannot,  in  my  judgment,  be  joined 
as  plaintiffs  and  sue  in  this  court  a  defend- 
ant residing  in  the  northern  district  of  West 
Virginia,  and  consequently  the  proper  citi- 
zenship of  different  states  does  not  exist,  and 
that  the  circuit  court  of  the  United  States 
for  the  northern  district  of  West  Virginia 
has  no  jurisdiction."  This  writ  of  error 
was  granted  the  same  day. 

-  .■  ■  I 

Mr.  V.  B.  Archer  submitted  the  cause 
for  pliEiintiffs  in  error,  Mr.  W.  8.  Chesley 
was  with  him  on  the  brief. 

Mr.  George  L.  Roberts  submitted  the- 
cause  for  defendant  in  error.  Messrs.  Reese 
Blizzard  and  Charles  Oihhs  Carter  were 
with  him  on  the  brief. 


Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  circuit  court  dismissed  the  case  for 
want  of  jurisdiction  in  that  the  controversy 
was  not  between  citizens  of  different  states, 
within  the  meaning  of  the  statute,  because 
plaintiffs  were  citizens  of  different  states  a^ 
between  themselves,  and  could  not  he  joni^d 
in  an  action  against  a  citizen  of  West  'Vir- [2551 
ginia.  That  was  the  solo  pimt  determniVd  . 
below,  and  the  correctness  of  the  conclusion 
i^  the  sole  question  for  determination  here. 

Defendant  does  indeed  argue  that  the 
judgment  should  be  affirmed  because  the 
declaration,  though  stating  a  sum  of  money 
to  be  due  plaintiffs  in  excess  of  $2,000,  did 
not  aver  that  this  was  "exclusive  of  interest 
and  costs;"  and  did  not  aver  that  defend- 
ant was  "a  resident  or  inhabitant  of  the 
northern  district  of  West  Virginia,^'  nor  was 
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that  fact  "apparent  from  the  record;"  and 
because  the  citizenship  of  plaintiffs  and  de- 
fendant was  not  averred  with  sufficient  di- 
rectness. None  of  these  points  was  raised 
below,  and,  as  the  record  stands,  th^  call 
for  no  consideration. 

The  judicial  power  under  the  Constitution 
extends  to  ".controversies  between  citizens  of 
different  states." 

The  1st  section  of  the  act  of  March  3, 
1887  [24  Stat,  at  L.  552,  chap.  373],  as  oor- 
reeted  by  that  of  August  13,  1888  (25  Stat, 
at  L.  433,  chap.  866,  U.  S.  Comp.  Stat.  1001, 
p.  508),  provides  "that  the  circuit  courts  of 
the  United  States  shall  have  original  cog^ 
nizance,  concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  dvil  nature, 
at  common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  two  thousand 
dollars,  .  .  •  or  in  which  there  shall  be 
a  controversy  between  citizens  of  different 
states,  in  which  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the 
sum  or  value  aforesaid,  .  .  •  and  no 
civil  suit  shall  be  brought*  before  either  of 
said  courts  against  any  person  by  any 
original  process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an  inhabit- 
ant, but  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suit  shall  be 
brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant." 

The  controversy  here  was  "between  citi- 
zens of  different  states;"  the  jurisdiction  of. 
the  circuit  court  was  founded  on  diversity  of 
citizenship ;  and  the  suit  was  brought  in  the 
district  of  the  residence  of  the  defendant. 
vTSSG]  *We  do  not  feel  warranted  in  construing 
the  words  "controversy  between  citizens  of 
different  states"  to  mean  "controversy  be- 
tween citizens  of  the  same  state  and  citizens 
•of  another  state,"  and  unless  that  Is  done 
this  judgment  must  be  reversed. 

In  our  opinion,  defendant,  being  a  citizen 
of  West  Virginia,  and  a  resident  of  the  dis- 
trict in  which  it  was  sued,  and  plaintiffs  be- 
ing citizens  of  other  states  than  West  Vir- 
ginia, the  circuit  court  had  jurisdiction. 

The  general  subject  was  considered  in 
Bmith  V.  Lyon,  133  U.  S.  315,  33  L.  ed.  635, 
10  Sup.  Ct.  Rep.  303,  the  opinion  of  the 
court  being  delivered  by  Mr.  Justice  Miller. 
In  that  opinion  it  is  pointed  out  that  the 
first  clause  of  the  act  of  1887  describes  the 
jurisdiction  common  to  all  the  circuit  courts 
of  the  United  States  as  regards  the  subject- 
matter  of  the  suit,  and  as  regards  the  char- 
aeter  of  the  parties  who,  by  reason  of  such 
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character,  may,  either  as  plaintiffs  or  de- 
fendants, sustain  suits  in  circuit  courts; 
while  the  next  sentence  in  the  same  sectiim 
undertakes  to  define  the  jurisdiction  of  each 
one  of  the  several  circuit  courts  of  the 
United  States  with  reference  to  its  terri- 
torial limits;  and,  after  quoting  the  latter 
dause  in  full,  Mr.  Justice  Miller  said : 

"In  the  case  before  us,  one  of  the  plain- 
tiffs is  a  citizen  of  the  state  where  the  suit 
is  brought,  namely,  the  state  of  Missouri, 
and  the  defendant  is  a  citizen  of  the  state 
of  Texas.  But  one  of  the  plaintiffs  is  a  citi- 
zen of  the  state  of  Arkansas.  The  suit,  ao 
far  as  he  is  concerned,  is  not  brought  in  the 
state  of  which  he  is  a  citizen.  Neither  aa 
plaintiff  nor  as  defendant  is  he  a  citizen  of 
the  district  where  the  suit  is  brought.  The 
argument  in  support  of  the  error  assigned  ia 
that  it  is  sufficient  if  the  suit  is  brought  in 
a  state  where  one  of  the  defendants  or  one 
of  the  plaintiffs  is  a  citizen.  This  would  be 
true  if  there  were  but  one  plaintiff  or  one 
defendant.  But  the  statute  makes  no  pro- 
vision, in  terms,  for  the  ease  of  two  defend- 
ants or  two  plaintiffs  who  are  citizens  of  dif  < 
ferent  states.  In  the  present  case,  there  be- 
ing two  plaintiffs,  citizens  of  different 
states,  there  does  not  seem  to  be,  in  the  Inn 
guage  of  the  statute,  *any  provision  that  [3 
both  plaintiffs  may  unite  in  one  suit  in  a 
state  of  which  either  of  them  is  a  citiaen.** 

Referring  to  the  language  of  fill  of  the  jii< 
didary  act  of  1789  [1  Stat,  at  L.  78,  chap. 
20],  giving  jurisdiction  to  the  circuit  coun&. 
where  "the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citi- 
zen of  another  state,"  the  following  from 
the  opinion  of  Chief  Justice  Marshall  in 
Strawbridge  v.  Curtiss,  3  Cranch,  267,  2  I^ 
ed.  435,  was  quoted:  "The  court  under- 
stands these  expressions  to  mean  that  each 
distinct  interest  should  be  represented  bj 
persons,  all  of  whom  are  entitled  to  soe,  or 
may  be  sued,  in  the  Federal  courts.  Tliat 
is,  that  where  the  interest  is  joint,  each  of 
the  persons  concerned  in  that  interest  mu^t 
be  competent  to  sue,  or  liable  to  be  sued,  in 
those  courts;"  which  construction,  it  was 
said,  has  been  adhered  to  from  that  day  to 
this,  notwithstanding  the  statute  has  heen 
re-enacted  and  recast  several  times  since 
that  decision.  If  etc  Orleans  v.  Wint^r-^  \ 
Wheat.  01,  4  L.  ed.  44;  Susquehanna  ^  W. 
Valley  R.  d  Coal  Co.  v.  Blatchfordy  11  Wall. 
172,  20  L.  ed.  179 ;  Sewing  Hack,  Cos,*  Ca**- 
{Chrover  d  B.  Sewing-Maek,  Co,  v.  Florence 
Sewing-Mack,  Co.)  18  Wall.  553,  21  L.  ed. 
914;  and  Peninsular  Iron  Co.  v.  8ton0,  121 
U.  S.  631,  30  L.  ed.  1020,  7  Sup.  Ct,  Rep 
1010, — were  cited  in  reiteration  of  the  rule 
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Oat  'if  there  are  several  ooplaintiffs,  th« 
ntcBtioii  of  the  act  is  that  each  plaintiff 
Bost  be  eompetent  to  sue ;  and  if  there  are 
Kteral  eodefendants,  ea<;h  defendant  must 
be  liable  to  be  sued,  or  the  jurisdic- 
tioB  cannot  be  entertained.''  And  the  rule 
VIS  held  applicable  under  the  act  of  1887, 
e^Kcially  in  view  of  the  fact  that  that  act 
VIS  mainly  designed  to  restrict  the  juris- 
£etioB  of  the  circuit  courts. 

Bat  if  theae  citizens  of  Missouri  and  Ar- 
kams  had  sued  the  defendant,  a  citizen  of 
Texas,  in  the  circuit  court  of  the  United 
States  for  the  district  of  his  residence  in 
Texas,  we  perceive  no  reason  why  that  court 
voold  not  haiie  had  jurisdiction. 

And  this  would  be  so  if  that  defendant 
bid  sued  thofie  plaintiffs  in  his  district  in 
T^xas,  if  he  there  obtained  service  of  proc- 
e»  upon  them. 

In  MoCormick  Harvesting   Maoh,   Co,   v. 
WMlthen,  134  U.  S.  41,  44,  33  L.  ed.  833, 
04,  10  Sup.  Ct.  Rep.  485,  486,  we  said: 
|IS6]"Tbe  judiciary  act  of  1789  provided  *that  no 
ciril  suit  should  be  brought  before  the  cir- 
cnit  or  district  courts  against  an  inhabitant 
of  tbe  United  States  by  any  original  proc- 
ess in  any  other  district  than  that  where- 
of be  was   an   inhabitant  or  in  which   he 
ibimld  be  found  at  the  time  of  serving  the 
writ,— 1  Stat,  at  L.  79,  chap.  20,  §  12, — and 
tbe  act  of  1875   ( 18  Stat,  at  L.  470,  chap. 
13:.  §  1,  U.  S.  Comp.  Stat.  1901,  p.  508) 
flsatained  a  similar  provision.    This  liabil- 
itj  of  tbe  defendant  to  be  sued  in  a  district 
vboe  he  might  be  found  at  the  tinle  of  serv- 
u^'  proce^  was  omitted  in  the  act  of  1887, 
\ax.  be  still  remained  liable  to  suit  in  the 
district  of  the  residence  of  the  plaintiff  as 
vcU  as  in  his  own  district ;  and  as  he  could 
aoc  be   sued    anywhere    else,    we    held    in 
H^tk  T.  Lyon^  133  U.  S.  315,  33  L.  ed.  635, 
10  Sop.  Ct.  Bep.  303,  that  where  there  were 
tvo  plaintiffs,  citizens    of    different  states, 
tbe  defen^mt,  being   a    citizen   of   another 
itate,  eoold  not  be  sued  in  the  state  of  either 
if  the  plaintiffs.    Mr.  Justice  Miller  points 
«Et,  ia  delivering  the  opinion  of  the  court, 
tbat  the  evident  purpose  of  Ck>ngre8s  in  the 
•ct  of  1887  was  to  restrict  rather  than  en- 
luge  the  jurisdiction  of  the  circuit  court, 
*vbile,'  he  says,  'at  the  same  time,  a  suit 
ii  permitted  to  be  brought  in  any  district 
*bere  either    plaintiff     or  *  defendant    re- 
B^*'^    In  that  caae  plaintiff  was  a  citi- 
■i  of  Nebraska  and  brought  suit  in  the  cir- 
oit  eourt    of    the    district    of    Nebraska 
i^uast  an  Illinois  corporation,  service  be- 
■g  Bade  on  defendant's  managing  agent  in 
Nebraska,  as  provided  by  the  state  statute. 
I^Efcadaat  answered  and  then  on  leave  with- 
^^^  the  aaawer,  and  filed  a  plea  to  the  ju- 


risdiction.  The  plea  was  overruled,  and 
thereupon  defendant  went  to  trial  on  the 
merits,  upon  issue  joined  on  that  answer. 
It  was  held  that  the  objection  to  the  juri-- 
diction,  if  it  could  be  urged  at  all,  must  be 
confined  to  want  of  power  to  entertain  the 
suit  outside  of  defendant's  own  district,  and 
that  it  was  without  merit. 

Many  decisions  in  respect  of  removal  ol 
cases  of  diverse  citizenship  are  to  the  same 
effect.     Thus  in  Removal  Cases,  100  U.  S. 
457,  25  L.  ed.  593.  the  provision  of  the  act  of 
1875  that  as  to  suits  **in  which  there  shal» 
be  a  controversy  between  citizens  of  differ- 
ent  states,     .     .     .    either   party   may    re- 
move said  suit  'into  the  circuit  court  of  the [2591 
United  States  for  the  proper  district,"  was 
construed  to  mean  ''that  when  the  contro- 
versy about  which  a  suit  in  the  state  court 
is   brought   is   between   citizens   of   one    or 
more  states  on  one  side,  and  citizens  of  other 
states  on  the  other  side,  either  party  to  the 
controversy  may  remove  the  suit  to  the  cir- 
cuit court  without  regard   to   the    position 
they  occupy  in  the  pleadings  as  plaintiffs  or 
defendants.     For  the  purposes  of  a  removal 
the  matter  in  dispute  may  be  ascertainod, 
and,  according  to  the  facts,  the  parties  to 
the  suit  arranged  on  opposite  sides  of  that 
dispute.     If,  in  such  an  arrangement,  it  np- 
pears     that     those     on     one     side,     being 
all  citizens  of  different  states  from  those  on 
the  other,  desire  a  removal,  the  suit  may  be 
removed."      Young    v.    Parker    {Young    v. 
Evxirt)  132  U.  S.  267,  33  L.  ed.  352,  10  Sup. 
Ct.  Rep.   75;   Ballin  v.  Lehr,  24  Fed.    193; 
Pitkin  County  Min.  Co,  v.  Markell,  33  Fed. 
386;  Roberts  v.  Pacific  d  A.  R.  d  Nav.  Co. 
104  Fed.  577. 

The  contention  in  the  present  case  seems 
to  be  that  because  defendant  could  not  sue 
plaintiffs  in  the  circuit  court  of  New  York, 
or  that  of  Pennsylvania,  therefore  plaintiffs 
could  not  sue  defendant  in  the  circuit  court 
for  the  northern  district  of  West  Virgin ii. 
But  this  does  not  follow  from  the  terms  of 
the  statute  by  which  jurisdiction  is  con- 
ferred generally  where  plaintiffs  are  resi- 
dents and  citizens  of  states  different  from 
that  of  the  residence  and  citizenship  of  de- 
fendant; and,  moreover,  defendant  could,  if 
it  had  a  cause  of  action,  have  sued  plain- 
tiffs in  the  circuit  court  for  the  northern 
district  of  West  Virginia,  and  proceeded  ' 
with  the  action  if  they  were  served  with 
process  in  such  district.  The  clause  vesting 
jurisdiction  should  not  be  confounded  witli 
the  clause  determining  the  particular  courts 
in  which  the  jurisdiction  must  be  exereiscil. 
Judgment  reversed  and  cause  remanded,  to 
be  proceeded  in  according  to  law. 
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(2«0]»J0HX  J.  COCHRAN  and  Fidelity  &  Depos- 
it Company  of  "Maryland,  Plffa.  in  Err,, 

V. 

COUNTY   OF  MONi'GOMERY.    (No.   37.) 


JOHN   J.    COCHRAN    et    al.y    PetitionerB, 

V. 

COUNTY  OF  MONTGOMERY.   (No.  112.) 
(See  S.  C.  Reporter's  ed.  260-274.) 

!•  Error  to  circuit  court  of  i&ppei&la-' 
easen  of  di^reme  citlxenslilp.— Tbe  Ju- 
risdiction of  tlie  Federal  circuit  court  depend- 
ed entirely  upon  diversity  of  citizenship  with- 
in the  meaning  of  the  act  of  March  3,  1891 
(26  Stat,  at  L.  828,  chap.  517.  U.  S.  Comp. 
Stat.  1901,  p.  550),  (  6,  malcing  the  circuit 
court  of  appeals  the  court  of  last  resort  In 
such  cases,  where  the  cause  was  removed  for 
prejudice  or  local  influence  from  a  state  court, 
under  the  provision  of  the  act  of  March  3, 
1887  (24  Stat,  at  L.  553.  chap.  373,  U.  8. 
Comp.  Stat.  1901,  p.  508),  as  corrected  by  the 
act  of  August  13,  1888.  (25  Stat,  at  L.  433, 
chap.  866,  U.  S.  Comp.  Stat.  1901,  p.  508), 
grounds  of  suits  embracing  a  controversy 
between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state, 
by  "any  defendant,  being  auch  citizen  of 
another  state.*' 

8,  Removal  of  cansea^local  prejudice 
or  Influence.— A  suit  in  which  one  of  two 
defendants  is  a  citizen  of  the  same  state  as 
the  plaintiff  cannot  be  removed  bj  the  othei 
defendant  for  prejudice  or  local  influence 
from  a  state  to  a  Federal  circuit  court,  under 
the  act  of  March  3.  1887,  as  corrected  by  "the 
act  of  August  13.  1888,  providing  for  re- 
movals on  those  grounds  of  suits  embracing 
a  controversy  between  a  citizen  of  the  state 
In  which  the  suit  is  brought  and  a  citizen 
of  another  state,  by  "any  defendant,  being 
such  citizen  of  another  state,'*  since  to 
hold  otherwise  would  brini;  this  provision 
into  conflict  with  the  rule  that  suits,  to  be 
removable,  must  be  within  the  original  juris- 
diction of  the  circuit  court 

[Nos.  37.  112.] 

Argued  November  2,  1905.    Decided  Novem- 
ber «7,  1905. 

IN  ERROR  and  on  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  to  review  a  judgment 
which  affirmed  a  judjjment  of  the  Circuit 
Court  for  the  Middle  District  of  Alabama  in 
favor  of  plaintiff  in  a  suit  which  had  been 
removed  to  that  court  from  the  Citv  Court 
of  Montgomery,  in  that  state.  Writ  of  er- 
ror dismissed  for  want  of  jurisdiction. 
Judgment  reversed  on   certiorari,  and   the 


cause  remanded  to  the  Circuit  Court,  with 
directions  to  remand  to  the  state  court. 

See  same  case  below,  62  C.  C.  A.  680,  128 
Fed.  1019.  For  opinions  on  prior  appeals, 
see  67  C.  C.  A.  261,  121  Fed.  17,  62  C.  a 
A.  70,  126  Fed.  456. 


Statement  by  Mr.  Chief  Justice 

This  action  was  brought  January  21, 
1902,  in  the  city  court  of  Montgomery,  Ala- 
bama, by  the  county  of  Montgomery,  one  of 
the  counties  of  the  state  of  Alabama,  againf«t 
John  J.  Cochran,  a  citizen  of  that  county 
and  state,  and  the  Fidelity  ft  Deposit  Com- 
pany of  Maryland,  a  corporation  *of  the[ 
state  of  Maryland,  Cochran  being  the  treas- 
urer of  the  plaintiff  county,  and  the  Fi- 
delity &  Trust  Company  of  Maryland  being 
the  sole  surety  on  the  official  bond  of  said 
Cochran  as  such  county  treasurer,  to  re- 
cover damages  for  certain  alleged  breaches 
of  said  official  bond.  Cochran  was  eharged 
with  the  conversion  of  amovints  belonging 
to  the  general  fund  of  the  cotmty,  and  of 
amounts  belonging  to  the  road  and  bridge 
fund.  Demurrers  to  the  complaint  were 
severally  filed  by  defendants  in  the  state 
court 

February  15,  1902,  the  Fidelity  ft  Deposit 
Company  presented  to  the  district  judge  of 
the  United  States  for  the  middle  district 
of  Alabama,  holding  the  circuit  court,  its 
petition  for  the  removal  of  the  cause  into 
the  circuit  cpurt  of  the  United  SUtes  for 
that  district,  alleging,  among  other  things, 
that  t}\e  matter  in  dispute  exceeded  the 
Bum  of  $2,000  exclusive  of  interest  and 
costs,  and  that  the  said  controversy  is  be- 
tween citizens  of  different  states,  in  that 
the  plaintiff  was,  at  the  time  of  the  com- 
mencement of  said  suit,  and  still  is,  a 
citizen  of  the  state  of  Alabama,  and  your 
petitioner.  The  Fidelity  ft  Deposit  Company 
of  Maryland,  was,  at  the  time  of  the  com- 
mencement of  said  suit,  and  still  is,  a  citi- 
zen of  the  state  of  Maryland,,  and  of  no 
other  state,  having  its  principal  oflSoe  in 
the  city  of  Baltimore,  in  the  state  of  Mary- 
land, and  that  your  petitioner  desires  to  re- 
move this  suit,  which  is  now  pending  and 
undetermined  in  said  state  court,  before 
the  trial  thereof,  into  the  circuit  court  of 
the  United  States  to  be  held  in  the  middle 
district  of  Alabama. 

The  petition  then  averred  that  from  pre- 
judice  or  local  influence  in  favor  of  the 
plaintiff,  and  adverse  to  this,  defendant,  it 
will  not  be  able  to  obtain  justice  in   aaid 


Note. — On  removal  of  cauftes  for  prejudice 
or  local  influence — see  notes  to  («aincs  v. 
Fuentes,  23  L.  ed.  U.  S.  524  ;  Butler  y.  Nation- 
al Home  for  Disabled  Volunteer  5toldlers,  36 
L.  ed.  U.  8.  846;  Torrence  v.  Shedd.  36  L. 
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ed.  U.  S.  528;  Whelan  v.  New  Yorlt.  I-.  K,  A 
W.  R.  Co.  1  L.n.A.  65;  Huskins  v.  Cincinnati. 
N.  O.  &  T.  P.  R.  Co.  3  L.R.A.  546 ;  Blerbower 
V.  Miller.  0  L.R.A.  228 ;  and  Brodhead  t.  Shoe- 
maker.   11   L.R.A.    567. 
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«oitrt  or  in  anj  other  state  court  to  which 
the  defendant  may,  under  the  laws  of  this 
•tete,  hjiTe  the  right  to  i^emove  said  cause, 
«a  aoooont  of  said  prejudice  or  local  in- 
liiesoe;  that  the  suit  was  against  John  J. 
Cochrmn,  the  treasurer  of  said  countj,  and 
pttitioBery  a  surety  company  and  a  surety 
01  the  official  bond  of  said  Cochran  as  such 
trauarer,  to  recover  the  sum  of  $120,000, 
Pttinhe  full  penalty  of  the  bond;  and  that  by 
reuon  of  the  nature  of  said  suit,  all  the 
RsideBts  and  citixens  of  said  Montgomery 
ematy  have  a  direct  interest  in  the  recovery 
kf  the  said  plaintiff  of  the  amount  claimed. 
It  was  further  allied  that  Cochran  was 
*prtctteally  financially  irresponsible^  and 
therefofe  **practically  only  a  nominal  party 
to  the  suit,"  because  the  surety  company 
Vodd  be  obliged  to  meet  practically  th^ 
vMe  claim  should  judgment  be  rendered 
•giiiist  defoidants;"  and  then  set  forth 
istiiB  circumstances  tending  to  show  that 
then  was  local  prejudice  against  the  surety 
oBpany  "in  any  county  in  the  state  of 
Akbama  in  which  said  case  should  be 
tried."  On  the  filing  of  the  petition  the 
jidge  entered  an  order  finding  that  it  ap- 
pared  to  tiie  court  ''that  from  local  pre- 
jodjoe  or  local  influence"  the  surety  com- 
fuj  would  not  be  able  to  obtain  justice  in 
tk  city  eoort  of  Montgomery,  or  in  any 
ether  state  court  to  which  the  company 
■i^t  have  the  right  to  remove  the  cause, 
ad  tiiat  ihe  court  was  of  opinion  that  it 
ifcoaki  he  removed  to  the  circuit  court  on 
tfce  jnring  of  bond  in  the  penalty  of  $1,000, 
lad  ordered  the  removal  of  the  cause  ac- 
eordingly.  The  case  came  on  to  be  heard  in 
tbe  eircnit  court  at  the  May  term,  1902, 
vihes  the  |daintiff  moved  to  remand  upon 
the  ground  that  the  Federal  court  was  with- 
oot  jurisdiction,  one  of  the  defendants  being 
a  ehizea  of  the  same  state  as  the  plaintiff. 
Thk  motion  was  overruled.  116  Fed.  985. 
Oa  the  trial  the  plaintiff  amended  the  com- 
jhuBt  by  ad<1mg  four  additional  counts, 
to  which  demurrers  were  sustained;  and 
the  case  was  tried  on  the  original  complaint 
•ad  the  general  issue  and  certain  special 
fteu  interposed  by  defendants.    The  result 

1  judgment  in  favor  of  plaintiff  for  the 
of  the  general  fund  converted,  but, 
the  rulings  of  the  court,  there  was  no 
nttfiuy  on  account  of  the  road  and  bridge 
ind.  On  writ  of  error  sued  out  by  plaintiff 
ftis  judgment  was  reversed  and  a  new 
trial  ordered  by  the  court  of  appeals.  57 
CCA.  261,  121  Fed.  17.  On  a  second 
trial.  May  28,  1903,  t^e  complaint  was 
fHl]aBnid«d  in  certain  particulars  *and  three 

cooats  added.    The  second  trial  resulted 

a  judgment  in  favor  of  plaintiff  for  an 

less  than  the  amount  claimed.    On 

^  judgment  erosh   writs  of  error   were 
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sued  out  from  the  circuit  court  of  appeals, 
and  the  judgment  reversed  on  the  writ 
brought  by  plaintiff,  and  a  new  trial  or- 
dered. 62  C.  C.  A.  70,  126  Fed.  456.  The 
third  trial,  February  3,  15)04,  resulted  in  a 
judgment  in  favor  of  plaintiff  for  the  full 
amount  of  the  road  and  bridge  fund  con- 
verted by  Cochran,  with  interest,  less  cer- 
tain admitted  payments  made  by  him,  and 
not  including  the  amount  of  the  general 
fund,  which  had  been,  in  the  meantime,  vol- 
untarily paid  by  the  company.  On  this 
last  judgment,  defendants  sued  out  a  writ 
of  error  to  the  court  of  appeals,  and  the 
judgment  was  affirmed.  62  C.  C.  A.  080, 
128  Fed.  1019.  And  thereupon  the  present 
writ  of  error  was  allowed.  The  case  is 
numbered  37.  Application  for  certiorari  was 
made,  and  is  numbered  112. 

Mr.  Edward  H.  Gans  argued  the  cause, 
and,  with  Mr,  Thomas  A.  W^elon,  filed  a 
brief  for  plaintiffs  in  error  and  petitioners: 

A  nonresident  of  the  state  in  which  the 
suit  is  brought  may  remove  the  suit  to  an- 
other state  for  prejudice  and  local  influence, 
even  though  sued  with  a  resident  defend- 
ant. 

Fisk  V.  Henarie,  32  Fed.  417;  Whelan  v. 
New  York,  L,  E.  d  W,  R.  Co.  1  L.R.A.  05, 
35  Fed.  849;  Buskins  v.  Cincinnati,  N.  0. 
d  T.  P.  R.  Co.  3  L.R.A.  645,  37  Fed.  507; 
Wilder  v.  Virginia,  T.  d  C.  Steel  d  I. 
Co.  4C  Fed.  676;  Adelbert  College  v.  Toledo, 
W.  d  W.  R.  Co.  47  Fed.  836 ;  Hall  v.  Chat- 
tanooga, 48  Fed.  599;  Detroit  v.  Detroit 
City  R.  Co.  54  Fed.  1;  Haire  v.  Rome  R. 
Co.  bl  Fed.  321;  Qann  v.  Northeastern  R. 
Co.  57  Fed.  417 ;  Jackson  d  8.  Co.  v.  Pear- 
son, 60  Fed.  113;  Bonner  v.  Meikle,  77  Fed. 
489;  Bartlett  v.  Gates,  117  Fed.  363;  Holmes 
V.  Southern  R.  Co.  125  Fed.  301 ;  Seaboard 
Air  Line  R.  Co.  v.  North  Carolina  R.  Co. 
123  Fed.  629. 

If  anv  suits  are  not  removable  under  the 
4th  clause  of  the  act  of  August  13,  1888, 
because  one  defendant  is  a  citizen  of  the 
state  in  which  the  suit  is  brought  and  an- 
other a  citizen  of  another  state,  the  same 
rule,  by  virtue  of  the  equivalent  introduc- 
tory language,  should  apply  to  the  3d 
clause. 

But  it  has  been  held  by  an  unbroken  cur- 
rent of  authority  that,  under  the  3d  clause, 
there  may  be  a  removal,  even  though  one 
defendant  is  a  citizen  of  the  state  in  which 
suit  is  brought  and  another  a  citizen  of  an- 
other state. 

Chesapeake  d  O.  R.  Co.  v.  Dixon.  179  U. 
S.  131,  45  L.  ed.  121,  21  Sup.  Ct.  Rep.  67; 
Connell  v.  SmiJe^f,  156  U.  S.  335.  39  L.  ed. 
443,  15  Sup.  Ct.  Rep.  353;  Carothers  v.  }fr- 
Kinley  Min.  d  Smelting  Co.  116  Fed.  0.'>1 ; 
First   Nat.   Bank  v.   Bridgeport    Trust   Co. 
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117  Fed,  OOT;  Sugar  Creek,  P.  B.  d  P,  C. 
R,  Co.  V.  McKell,  76  Fed.  34 ;  Lake  Street 
Elev.  R,  Co,  V.  Farmers*  Loan  d  T.  Co, 
72. Fed.  804;  Vinal  v.  Continental  Conttr, 
d  Improv,  Co.  34  Fed.  228. 

Mr.  William  I*.  Martin  aigued  the 
cause,  and,  with  Messrs.  John  G.  Finley 
and  Jesse  F.  Stallings,  filed  a  brief  for  de- 
fendant in  error  and    respondent: 

It  is  thoroughly  settled  that  the  circuit 
court  of  the  United  States  has  no  judisdic- 
tion,  either  original  or  by  removal  from  a 
state  court,  of  a  suit  as  one  arising  under 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  unless  that  appears  by  the 
plaintiff's  statement  to  be  a  necessary  part 
of  his  claim ;  and  that,  if  it  does  not  appear 
at  the  outset  that  the  suit  is  one  of  which 
the  circuit  court  at  the  time  its  jurisdic- 
tion is  invoked  could  properly  take  cogni- 
zance, the  lack  of  jurisdiction  cannot  be  sup- 
plied  by  anything  set  up  in  the  application 
for  removal,  or  in  the  defense  interposed. 

Colorado  Cent.  Consol.  Min.  Co.  v.  Turck, 
150  U.  S.  13&,  37  L.  ed.  1030,  14  Sup.  Ct. 
Rep.  35;  Tennessee  v.  Union  d  Planters* 
Bank,  152  U.  S.  454,  38  L.  ed.  511,  14  Sup. 
Ct.  Rep.  654;  Chappell  v.  Watenoorth,  155 
U.  S.  102,  39  L.  ed.  85,  IZ  Sup.  Ct.  Rep. 
34;  Postal  Teleg.  Cable  Co.  v.  United  States 
{Postal  Teleg.  Cable  Co.  r.  Alabama)  165 
U.  S.  482,  30  L.  ed.  231,  15  Sup.  Ct.  Rpp. 
192;  East  Lake  Land  Co.  v.  Brown,  166  U. 
S.  488,  39  L.  ed.  233,  15  Sup.  Ct.  Rep.  357 ; 
Borgmeyer  v.  Idler,  159  U.  S.  408,  40  L.  ed. 
199,  16  Sup.  Ct.  Rep.  34;  Oregon  Short 
Line  d  U.  N.  R.  Co.  v.  Skottowe,  162  U.  S. 
490,  40  L.  ed.  1048,  16  Sup.  Ct.  Rep.  869; 
Hanford  v.  Davies,  163  U.  S.  273,  41  L.  ed. 
157,  10  Sup.  Ct.  Rep.  1051 ;  Walker  v.  Col- 
lins, 167  U.  S.  57,  42  L.  ed.  76,  17  Sup.  Ct. 
Rep.  738;  Third  Street  d  Suburban  R.  Co. 
V.  Lewis,  173  U.  S.  457,  43  L.  ed.  766,  19 
Sup.  Ct.  Rep.  451;  Arkansas  v.  Kansas  d 
T.  Coal  Co.  183  U.  S.  185,  46  L.  ed.  144, 

22  Sup.  Ct.  Re«p.  47;  Spencer  v.  Duplan 
Silk  Co.  191  U.  S.  526,  48  L.  ed.  287,  24 
Sup.  Ct.  Rep.  174;  Minnesota  v.  Northern 
Securities  Co.  194  U.  S.  48,  63,  64,  48  L. 
ed.  870,  877,  878,  24  Sup.  Ct  Rep.  598. 

It  is  also  settled  that,  when  a  suit  does 
not  really  and  substantially  involve  a  dis- 
pute or  controversy  as  to  the  effect  or  con- 
struction of  the  Constitution  or  laws  of  the 
United  States,  upon  the  determination  of 
which  the  result  depends,  it  is  not  a  suit 
arising  under  the  Constitution  and  laws. 

Western  U.  Teleg.  Co.  v.  Ann  Arbor  R. 
Co.  178  U.  S.  239,  243,  244,  44  L.  ed.  1052, 
1054,  20  Sup.  Ct.  Rep.  867;  Lampasas  v. 
Bell,  180  U.  S.  276,  45  L.  ed.  527.  21  Sup. 
Ct.  Rep.  368;  Northern  P.  R.  Co.  v.  Soder- 
berg,  188  U.  S.  526,  528,  47  L.  ed.  675,  580, 

23  Sup.  Ot  Rep.  366;  Defiamoe  Wattr  Co. 
184 


V.  Defiance,  191  U.  S.  184,  190,  191,  48  L. 
ed.  140,  142,  143,  24  Sup.  Ct.  Rep.  03: 
Bankers*  Mui.  Casualty  Co.  v.  MinneapoliBf 
St.  P.  d  S.  Ste.  M.  li.  Co.  102  U.  s.  -in, 
385,  48  L.  ed.  484,  490,  24  Sup.  Ct.  Rep. 
325;  Cosmopolitan  Min,  Co.  v.  Walsh,  VjZ 
U.  S.  460,  48  L.  ed.  749,  24  Sup.  Ct.  Rep. 
489;  Sloan  v.  United  States,  193  U.  S.  614, 
48  L.  ed.  814,  24  Sup.  Ct.  Rep.  570. 

And  when  the  jurisdiction  of  the  cir- 
cuit court  is  invoked  on  the  ^ound  of  di- 
verse citizenship,  the  judjrment  of  the  cir- 
cuit court  of  appeals  is  final,  even  though 
another  ground  for  jurisdiction  in  the  cir- 
cuit court  may  be  developed  in  the  course 
of  the  subsequent  proceedings  in  the   case. 

Colorado  Cent.  Consol.  Min.  Co.  r.  Turek, 
and  Borgmeyer  v.  Idler,  supra;  Press  Pub. 
Co.  V.  Monroe,  164  U.  S.  105,  41  X^  ed. 
367,  17  Sup.  Ct.  Rep.  40;  Ex  parte  Jones, 
164  U.  S.  691,  41  L.  ed.  601,  17  Sup.  Ct.  Rep. 
222;    Spencer  v.  Duplan  Silk  Co.  supra. 

To  avoid  the  finality  of  the  judgment  of 
the  circuit  court  of  appeals,  some  other  dis- 
tinct ground  of  Federal  jurisdiction  than 
diversity  of  citizenship  must  have  exi'^ted, 
and  must  have  been  relied  on. 

Benjamin  v.  Neic  Orleans,  169  U.  S.  161, 
164,  42  L.  ed.  700,  702,  18  Sup.  Ct.  Rep. 
298. 

The  jurisdiction  of  the  cirruit   r-oiirt    wan 
none  the  less  "dependent  entirely"  upon  di- 
verse citizenship  because  of  the    fact    that 
the  removal   was  upon    the  ground   of   pr*- 
judice  or  local  influence. 

Re  Pennsylvania  Co.  137  U.  S.  451.  4.>6. 
34  L.  ed.  738,  741,  11  Sup.  Ct.  Rep. 
141. 

There  was  no  possible  ground  of  juri^dio- 
tion  in  the  circuit  court  other  than  diver- 
sity of  citizenship.  Upon  that  eround  Fed- 
eral jurisdiction  was  necessarily  invoked 
And  assumed, — ^whether  correctlv  or  erro- 
neously  is  not  conceived  to  be  a  pertinent 
inquiry  to  the  consideration  of  this  motion. 
The  judj^ment  of  the  circuit  court  of  appeals 
is  therefore  final  under  5  6  of  the  act  cre- 
ating the  circuit  courts  of  appeals,  and  the 
writ  of  error  should  be  dismissed  for  want 
of  jurisdiction. 

Colorado  Cent.  Consol.  Min.  Co^  y. 
Turck,  Borgmeyer  v.  Idler,  Press  Pub.  Co, 
V.  Monroe,  and  Ect  parte  Jones,  supra  : 
Pope  V.  Louisville,  N.  A.  d  C.  R.  Co.  173 
U.  S.  573,  43  L.  ed.  814,  19  Sup.  Ct.  Kep. 
oOO;  Huguley  Mfg.  Co.  v.  Oaleton  Cotton 
Mills.  184  U.  S.  290,  46  L.  ed.  646,  22  Sup. 
Ot.  Rep.  452;  Spencer  v.  DupJnn  Silk  Co. 
supra;  Bankers*  Mut.  Casualty  Co.  v.  I/«». 
neapolis,  St.  P.  d  S.  Ste.  M.  R.  Co.  192 
U.  S.  371,  48  L.  ed.  484,  24  Sup.  Ct.  Rep. 
325. 

The  requisite  diverse  citizenship  precludes 
a  common  citizenship  of  opposing  partiea. 
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fUravhridge  t.  Curiiss,  3  Cranch,  267, 
?  I„  fd.  435;  NeiD  Orleans  v.  Winder,  1 
VC^csLl  91,  4  L.  ed.  44;  Susquehanna  &  W. 
TdfJ^y  /?.  <|^  Coal  Co,  V.  Blatchford,  11 
Win.  172,  174,  20  L.  ed.  179,  180;  Sewing 
y«r>.  Co*8  Case  {Grover  &  B.  Sewing 
Jfwft.  Co.  ▼.  Florence  Sewing  Mach.  Co.) 
19  WaJl.  553,  574,  21  L.  ed.  914,  918; 
Pnmular  Iron  Co.  v.  Stone.  121  U.  S.  631, 
30  L  ed.  1020,  7  Sup.  Ct.  Rep.  1010;  Smith 
T  Ifm.  133  U.  S.  315,  317,  33  L.  ed.  635, 
m,  10  Sup.  Ot.  Rep.  303;  Hooe  v.  Jamieson, 
)W  r.  S.  S95,  397,  41  L.  ed.  1049,  105O,  17 
S:ip  a.  Rep.  596 ;  Florida  C.  d  P.  R.  Co. 
T  M.  176  U.  S.  321,  332,  333,  44  L.  ed. 
4>C.  -191,  492,  20  Sup.  Ct.  Rep.  399. 

Wit  phrase  in  the  local  prejudice  act  of 
1^.  "a  suit  in  which  there  is  a  controversy 
fef'fTwn  a  citizen  of  the  state  in  which  the 
rait  is  brought  and  a  citizen  of  another 
sute."  was  construed  to  have  the  same 
Efining  as  the  shorter  description,  in  the 
Mt  of  1789,  of  "a  suit  between"  such  par- 
ti??; and  it  was  held  that  each  term  im- 
I^H  a  proceeding  in  a  court  of  justice  by 
I  tarty  plaintiff  against  a  party  defendant; 
?ri  POTisequently.  that  all  the  defendants 
luit  be  citizens  of  other  states  from  that 
•f  MT  of  the  plaintiffs,  and  that  one  of 
»T?nl  defendants  could  not  remove  the 
Rit 

ffaimct  T.  Hanrick.  153  U.  S.  192,  195, 
:«L  ei  «85,  687,  14  Sup.  Ct.  Rep.  835; 
f'y^M^  J/otA.  Co.*s  Case  ( Grover  d  B.  Sew- 
«^]/ar^  Co.  v.  Florence  Sewing  Mach. 
(i)  18  Wall.  553,  585,  21  L.  ed.  914,  922; 
y*nncr  v.  Bryant,  21  Wall.  41,  22  L.  ed. 

4:s. 

I^  words  of  the  act  of  1867,  "in  which 
'^<»  h  a  coTttroverfiy."  were  omitted  from 
C  S.  Rev.  Stat.  §  639,  clause  3,  U.  S. 
^OBD.  Stat.  1901,  p.  520,  thereby  returning 
to  tbe  shorter  description  contained  in  the 
«rtof  17S9,  "a  suit  between  a  citizen  of  the 
rttte  ra  which  it  is  brought  and  a  citizen 
of  toother  state."  and  were  likewise  held 
to  reqrire  that  all  the  necessary  parties  on 
•e  side  of  the  suit  should  be  citizens  of 
^CTDt  states  from  those  on  the  other, 
>id  Bot  to  permit  a  removal  because  of  a 
•wate  controversy  between  one  of  the  de- 
iodaots  and  the  plaintiff. 

Bumck  T.  Hanrick,  153  U.  S.  192,  196, 
»  L.  ed.  6S5,  687,  14  Sup.  Ct.  Rep.  836 ; 
iyurkan  Bible  Soc.  v.  Price,  110  U.  S.  61, 
28  L  ed.  70,  3  Sup.  Ct.  Rep.  440;  Camhria 
'nm  Co.  T.  Ashhurn,  118  U.  S.  54,  30  L.  ed. 
®.  «  Sop.  Ct.  Rep.  929 ;  Hancock  v.  Bol- 
*»wfc,  119  U.  S.  586,  30  L.  ed.  538,  7  Sup. 
Ct  Bep.  341;  Young  v.  Parker  {Young  v. 
^^^v\)  132  U.  S.  267,  270,  271,  33  L.  ed. 
5^  35.1  10  Sup.  Ct.  Rep.  75;  Myers  v. 
»«■«.  107  U.  S.  646,  27  L.  ed.  683,  2  Sup. 
CtRep.  «85, 


Under  the  proviaioiui  of  the  set  of  1875, 
for  the  removal  of  a  oonti^versy  which  is 
wholly  between  citizens  of  different  states, 
it  was  held  that  the  whole  subject-matter 
of  the  suit  must  be  capable  of  being  finally 
determined  between  them,  and  complete  re- 
lief afforded  as  to  the  separate  causes  of  ac- 
tion, without  the  presence  of  other  persons 
originally  made  parties  to  the  suit;  and 
that,  when  there  was  but  one  indivisible 
controversy  between  the  plaintiffs  and  the 
defendants,  as  in  the  case  of  a  suit  for  par- 
tition, the  suit  could  not  be  removed  by  one 
of  several  plaintiffs  or  defendants. 

Ba/nriok  v.  Banrick,  supra;  Blake  v.  Mo- 
Kim,  103  U.  S.  336,  26  L.  ed.  563 ;  Torrence 
T.  Bhedd,  144  U.  S.  527,  36  L.  ed.  528,  12 
Sup.  Ct.  Rep.  726;  Bellaire  v.  BcUtimore  d 
0.  R,  Co.  146  U.  S.  117,  36  L.  ed.  910,  13 
Sup.  Ct.  Rep.  16;  Wilson  v.  Oswego  Twp, 
151  U.  S.  56,  38  L.  ed.  70,  14  Sup.  Ct.  Rep. 
259;  Merchants'  Cotton  Press  d  Storage  Co. 
V.  Insurance  Co.  of  N.  A.  151  U.  S.  368, 
385,  38  L.  ed.  195,  204,  4  Inters.  Com.  Rep. 
499,  14  Sup.  Ct.  Rep.  367. 

We  have  here  no  separable  controversy. 
Torrence  v.  Shedd,  144  U.  S.  527,  530, 
36  L.  ed.  528,  531,  12  Sup.  Ct.  Rep.  726; 
Wilson  V.  Oswego  Twp.  151  U.  S.  56,  66,  38 
L.  ed.  70,  75,  14  Sup.  Ct.  Rep.  259;  Chi- 
cago, R.  I.  d  P.  R.  Co.  V.  Martin,  178  U.  S. 
245,  248,  44  L.  ed.  1055,  1056,  20  Sup.Ct. 
Rep.  854;  Chesapeake  d  0.  R.  Co.  v.  Dixon, 
179  U.  S.  131,  138,  45  L.  ed.  121,  125,  21 
Sup.  Ct.  Rep.  67;  Western  U.  Telcg.  Co:  v. 
Broion,  32  Fed.  337;  Mutual  Reserve  Fund 
Life  Asso.  v.  Farmer,  23  C.  C.  A.  574,  36 
U.  S.  App.  771,  77  Fed.  929;  Deere  v.  Chi- 
cago, M.  d  St.  P.  R.  Co.  85  Fed.  876. 

The  right  of  removal  is  expressly  limited 
to  cases  of  which  the  circuit  courts  are 
given  original  jurisdiction. 

Re  Pennsylvania  Co.  137  U.  S.  451,  454, 
34  L.  ed.  738,  740,  11  Sup.  Ct.  Rep.  141; 
Mexican  Nat.  R.  Co.  v.  Davidson,  157  U.  S. 
201,  208,  39  L.  ed.  672,  G75,  15  Sup.  Ct. 
Rep.  563;  Tennessee  v.  Union  d  Planters* 
Bank,  152  U.  S.  454,  461,  38  L.  ed.  511, 
514,  14  Sup.  Ct.  Rep.  654;  Texas  d  P.  R.  Co. 
V.  Cody,  166  U.  S.  606,  609,  41  L.  ed.  1132, 
1134,  17  Sup.  Ct.  Rep.  703;  Arkansas  v. 
Kansas  d  T.  Coal  Co.  183  U.  S.  185,  189, 
190,  46  L.  ed.  144,  146,  147,  22  Sup.  Ct. 
Rep.  47;  Minnesota  v.  Northern  Securities 
Co,  194  U.  S.  48,  63,  48  L.  ed.  870,  877,  24 
Sup.  Ct.  Rep.  598 ;  Madisonville  Traction  Co. 
V.  St,  Bernard  Min.  Co.  196  U.  S.  230,  49 
L.  ed.  462,  25  Sup.  Ct.  Rep.  251 ;  Reed  v. 
Reed,  31  Fed.  49,  51;  Laird  v.  Indemnity 
Mut.  Marine  Assur.  Co.  44  Fed.  712;  Dey 
T.  Chicago,  M.  d  St.  P.  R.  Co.  45  Fed.  82; 
Anderson  v.  Bowers,  43  Fed.  321 ;  Terrc 
HauU  ▼.  Evansville  d   T,   H.  R.  Co.    106 
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Fed.  545:    CampheU  ▼.   MiUiken,   119   Fed. 
982;  Weldon  v^Fritzlen,  128  Fed.  608. 

[267]  •Mr.  Chief  Justice  FiiUer,  after  making 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

The  first  question  is  whether  this  court 
can  entertain  jurisdiction  of  this  writ  of 
error,  and  this  must  be  answered  in  the 
negative  if  the  ground  on  whidi  the  juris- 
diction of  the  circuit  court  was  invoked 
was  "dependent  entirely  upon  the  opposite 
parties  to  the  suit  or  controversy  being 
.  .  .  citizens  of  different  states/'  be- 
cause in  such  case  the  judgment  of  the 
circuit  court  of  appeals  was  final.  Act  of 
March  3,  1891  (26  Stat,  at  L.  828,  chap. 
617,  S  6,  U.  S.  Comp.  Stat  1901,  p.  650). 

By  §  1  of  the  judiciary  act  of  1887  [24 
Stat,  at  L.  652,  chap.  373],  as  corrected  in 
1888  (25  Stat,  at  L.  433,  chap.  866,  U.  S. 
Comp.  Stat.  1901,  p.  508),  the  circuit  courts 
of  the  United  States  are  given  "original 
cognizance,  concurrent  with  the  courts  of 
the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value 
•f  two  thousand  dollars,  and  [1]  arising 
under  the  (Ik>nstitution  or  laws  of  the 
United  States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority; 
or  [2]  in  which  controversy  the  United 
States  are  plaintiffs  or  petitioners;  or  [3] 
in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states,  in  which 
the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  afore- 
said; or  [4]  a  controversy  between  citizens 
of  the  same  state  claiming  lands  under 
grants  of  different  states;  or  [5]  a  con- 
troversy between  citizens  of  a  state  and 
foreign  states,  citizens,  or  subjects,  in 
which  the  matter  in  dispuie  exceeds,  exclu- 
sive of  interest  and  costs,  the  sum  or  value 
aforesaid,  .  .  .  and  no  civil  suit  shall 
be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process 
or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  but  where 
the  jurisdiction  is  founded  only  on  the 
fact  that  the  action  is  between  citizens  of 
different  states,  suit  shall  be  brought  only 
in  the  district  of  the  residence  of  either 
the   plaintiff  or   the   defendant." 

[268]  "Section  2  (U.  S.  Comp.  Stat.  1901,  p. 
609)  of  the  act  provides  for  the  removal 
•f  causes,  as  follows: 

"That  any  suit  of  a  dvil  nature,  at  law 
or  in  equity,  arising  under  the  Constitution 
or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their 
authority,  of  which  the  circuit  courts  of  the 
United  States  are  given  orifinal  jurisdic- 
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tion  by  the  preceding  section,  which  inny 
now  be  pending,  or  which  may  hereafter 
be  brought,  in  any  state  court,  may  be  r^ 
moved  by  the  defendant  or  defendants  ther»< 
in  to  the  circuit  court  of  the  United  States 
for  the  proper  district. 

"Any  other  suit  of  a  civil  nature,  at  law 
or  in  equity,  of  which  the  circuit  courts 
of  the  United  States  are  given  jurisdiction  j 
by  the  preceding  section,  and  which  are  now 
pending,  or  which  may  hereafter  be  brought, 
in  any  state  court,  may  be  removed  into 
the  circuit  court  of  the  United  States  for 
the  proper  district  by  the  defendant  or 
defendants  therein,  being  nonresidents  of 
that  state. 

*  "And  when,  in  any  suit  mentioned  is 
this  section,  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  differ- 
ent states,  and  which  can  be  fully  deter- 
mined as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested 
in  such  controversy  may  remove  said  suit 
into  the  circuit  court  of  the  United  States 
for  the  proper  district. 

"And  where  a  suit  is  now  pending,  or 
may  be  hereafter  brought,  in  any  state 
court,  in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another 
state,  any  defendant,  being  such  citiaen  of 
another  state,  may  remove  such  suit  into  the 
circuit  court  of  the  United  States  for  the 
proper  district,  at  any  time  before  the  trial 
thereof,  when  it  shall  be  made  to  appear  to 
said  circuit  court  that,  from  prejudice  or 
local  influence,  he  will  not  be  able  to  obtain 
justice  in  such  state  court,  or  in  any  other 
state  court  to  which  the  said  defendant  may, 
under  the  laws  of  the  state,  have  the  right, 
on  account  of  such  prejudice  or  local  in- 
fluence, to  remove  said  cause: 

^'Provided,  That  if  it  further  appear  that 
said  suit  can  be  fully  and  justly  determined 
aa  to  the  other  defendants  in  the  state  court, 
without  *being  affected  by  such  prejudice  or' 
local  influence,  and  that  no  party  to  ths 
suit  will  be  prejudiced  by  a  separation  of 
the  parties,  said  circuit  court  may  direct 
the  suit  to  be  remanded,  so  far  as  relates  to 
such  other  defendants,  to  the  state  court,  to 
be  proceeded  with  therein.*' 

Section  3  (U.  S.  Comp.  SUt.  1901,  p. 
510)  of  the  act  provides  that,  under  ths 
first  three  clauses  of  §  2,  the  petition  for 
removal  must  be  filed  in  the  state  eosrt  at 
the  time  or  any  time  before  the  defendant 
is  required,  by  the  laws  sf  the  state  or  lbs 
rule  of  the  state  court  in  which  tndi  suit 
is  brought,  to  answer  or  plead  to  ths 
laration  or  complaint. 

In  Smith  v.  Hhines,  2  Sunn.  338. 
Caa.  No.  13,100,  Mr.  Justice  Story 
that  under  the  judiciary  act  of  1789  [I  StaC 
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it  L.  73,  diap.  20]  sneh  cases  were  only 
bible  to  nmorm]  from  a  state  to  the  cir- 
oit  eovt  Hs  might,  nnder  the  law,  or, 
it  in  efnti,  under  the  Constitution,  have 
bttB  broogfat  before  the  circuit  court  by 
«i^  process."  And  Mr.  Justice  Wash- 
Bftfli  in  BeardMley  v.  Torrey,  4  Wash.  C. 
C  2M,  M.  Cas.  No.  1,190,  and  Mr.  Jus- 
tice Thompson  in  Ward  v.  Arredondo,  1 
Piae,  410,  Fed.  Gas.  No.  17,148,  expressed 
nen  to  the  same  effect.  In  Gaines  v 
haU9,  92  U.  S.  10,  23  L.  ed.  624,  it  was 
nkd  that  this  was  otherwise  under  the  act 
If  Mtjdi  2,  1M7  [14  Stat,  at  L.  558,  chap. 

Bat  the  act  of  1887  restored  the  rule  of 
1781,  and,  as  we  have  heretofore  decided, 
tkoK  tiiits  only  can  be  removed  of  which 
the  dradt  courts  are  given  original  juris- 
frtioB.  Mtsican  Nat,  R,  Co,  v.  Davidson, 
157  U.  S.  201,  39  L.  ed.  672,  15  Sup.  Ct. 
B«p.  M3;  fciifi€«see  v.  Union  d  Planters* 
Bnk,  152  U.  S.  454,  461,  38  L.  ed.  511,  514, 
14  Sop.  Ct  Rep.  654.  And  on  the  face  of 
ttii  reeord  it  is  apparent  that  the  juris- 
^KtiOB  of  the  eircait  court,  as  invoked, 
wW  only  rest  on  diversity  of  citizenship. 
Tk  eue  does  not  come  within  any  other 
pmad  of  original  jurisdiction  as  defined 
br  tlie  act  It  is  true  that  one  of  the  de- 
fcukflts  wu  a  citizen  of  the  same  state 
!•  the  ooanty  of  Montgomery,  but  the 
laned  judge  below  held  that  where  re- 
wil  was  sought  on  the  ground  of  preju- 
&«  or  local  influence,  the  right  of  removal 
■u  Bot  affected  by  another  defendant  and 
Motiff  being  citizens  of  the  same  state  as 
t*at  Tbere  the  suit  was  brought     116  Fed. 

W  'Whether  that  view  was  correct  or  not, 
.jrisdiction  wai  exercised  as  resting  on  di- 
gnity of  citizenship;  that  is,  as  between 
tke  plaintiff  and  the  removing  defendant. 
Bat  while  the  judgment  of  the  circuit 

I  «o*7t  of  appeals  must  be  regarded  as  final, 
ud  the  writ  of  error  dismissed,  we  deem 
it  osr  duty  to  grant  the  writ  of  certiorari, 
ti  whiA  the  record  on  the  writ  of  error 
My  Btand  as  a  return,  in  order  to  pass 
*P«i  the  question  of  the  jurisdiction  of  the 
oroiit  court,  in  the  exercise  of  one  of  the 
'■atial  functions  of  this  court, — ^the  deter- 
KiatioB  of  the  jurisdiction  of  the  courts 
Wo».  Defiance  Water  Co,  v.  Defiance,  191 
^  S,  184,  195,  48  L.  ed.  140,  143,  24  Sup. 
Q.  Rep.  63. 

!■  tpplications  for  removal  under  clauses 
1  aid  2  of  §  2  of  the  act  of  1887,  all  the 
**sdaBts  were  required  to  join  in  the 
•pplicatioo.  Chicago,  R,  I,  d  P,  R,  Co.  v. 
^trtim,  178  U.  a  245,  44  L.  ed.  1055,  20 
8Bp.  Ct  Rep.  854;  Oableman  v.  Peoria,  D. 
'  «.  fi.  Co.  179  U.  a  335,  45  L.  ed.  220,  21 
^  Ct  Rep.  171.    Under  clause  3,  relating 


to  cases  of  separable  controversy,  and  clause 
4,  all  the  defendants  need  not  join.  But 
the  4th  clause,  treating  of  removals  because 
of  prejudice  or  local  influence,  does  not  fur- 
nish a  separate  and  independent  ground  of.  * 
Federal  jurisdic^on,  and,  as  Mr.  Justice 
Bradley  said  in  Re  Pennsylvania  Co.  137 
V.  S.  451,  466,  34  L.  ed.  738,  741,  11  Sup. 
Ct.  Rep.  141,  "describes  only  a  special  case 
comprised  in  the  preceding  clauses."  In 
that  case  we  referred  to  the  opinion  of  ^fr. 
Justice  Harlan  in  Malone  v.  Richmond  d  D. 
R,  Co,  35  Fed.  625,  as  expressing  the  correct 
view  of  the  law.  The  question  was  whether 
the  pecuniary  limit  was  applicable  nnder 
the  4th  clause,  and  that  involved  consider- 
ation of  the  other  clauses.  Mr.  Justice  Har- 
lan tliere  said: 

"It  is  clear  from  the  above  clauses,  con- 
struing them  all  together,  that  the  right 
of  removal,  at  any  time  before  trial,  on  the 
groimd  of  prejudice  or  local  influence,  is 
restricted,  by  the  act  of  1887,  to  suits  in 
which  there  is  a  controversy  between  citi- 
zens of  different  states;  also  that  such 
right,  in  suits  of  that  character,  involving 
no  Federal  question,  now  belongs  only  to 
the  defendant  who  is  a  citizen,  or  to  the 
defendants  who  are  citizens,  of  a  state  other 
than  that  in  which  the  suit  is  brought.  *  And  [271] 
I  think  it  is  equally  clear  that  the  right  of 
removal  on  the  ground  of  prejudice  or  local 
influence  does  not  exist  in  any  case  unless 
the  sum  or  value  of  the  matter  in  dispute 
exceeds  $2,000,  exclusive  of  interest  and 
costs.  The  clauses  of  the  2d  section  of  the 
act  of  1887,  deflning  the  different  kinds  of 
suits  that  may  be  removed,  preserve  the 
same  element  of  the  value  of  the  matter  in 
dispute  as  is  found  in  the  1st  section,  re- 
lating to  the  original  jurisdiction  of  circuit 
courts.  This  is  done  by  the  provision  giv- 
ing the  right  of  removal  in  suits  'of  which 
the  circuit  courts  of  the  United  States  are 
^iven  original  jurisdiction  by  the  preced- 
ing [1st]  section.*  .  .  .  The  subsequent 
clause,  relating  to  prejudice  and  local  in- 
fluence, does  not  describe  a  new  class  of 
suits,  removable  from  the  state  courts,  but 
only  specifies  a  distinct  ground  for  remov- 
ing one  class  of  the  suits  previously  defined ; 
namely,  that  class  in  which  there  is  a  con- 
troversy between  citizens  of  different  states. 
And  that  ground  the  defendant  is  at  liberty 
to  set  up  'at  any  time  before  the  trial;' 
whereas,  by  the  3d  section  of  the  act,  the 
right  to  remove  upon  any  other  ground  will 
be  lost  if  not  exercised  at  the  time  or  before 
'the  defendant  is  required  by  the  laws  of 
the  state  or  the  rule  of  the  state  court'  in 
which  the  suit  is  brought  *to  answer  or  plead 
to  the  declaration  or  complaint  of  the  plain- 
tiff.* The  clause  prescribing  prejudice  or 
local  influence  as  ground  for  the  removal  of 
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a  suit  'in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another 
state'  cannot  well  be  separated,  in  the  pro- 
,  .cess  of  interpretation,  from  the  preceding 
cliEiu&e  in  the  same  section,  which,  by  re- 
ferring to  the  Iflt  section,  requires  as  a  con- 
dition of  the  removal  of  a  suit  because  of 
diverse  citizenship— the  only  kind  of  suit  in 
which  the  existence  of  prejudice  or  local 
influence,  as  affecting  the  right  of  removal, 
is  of  any  consequence — ^that  the  matter  in 
dispute  shall  exceed  in  value  $2,000,  exclu- 
sive of  interest  and  costs/' 

The  1st  subdivision  of  9  639  of  the  Re- 
vised Statutes  was  a  re-enactment  of  the 
[272112th  section  of  the  judiciary  act;  'the  2d 
subdivision,  of  the  act  of  July  27,  1806  [14 
Stat.  &t  L.  306,  diap.  288] ;  and  the  3d  sub- 
division, of  the  act  of  March  2,  1867.  The 
act  of  March  3,  1876  [18  Stat,  at  L.  470, 
chap.  137,  U.  S.  Comp.  Stat.  1901,  p.  608], 
repealed  the  1st  and  2d  subdivisions,  but 
left  subdivision  3  unrepealed.  Baltimore 
d  O.  R,  Co,  V.  Bates,  119  U.  S.  464,  467,  30 
L.  ed.  436,  438,  7  Sup.  Ct.  Rep.  286.  The  act 
of  March  3,  1887,  repealed  the  act  of  1867, 
or  subdivision  3  of  5  639.  Fiak  v.  Henarie, 
142  U.  S.  467,  36  L.  ed.  1082,  12  Sup.  Ct. 
Rep.  207.  In  describing  the  class  of  suits 
removable  on  the  ground  of  prejudice  or 
local  influence,  the  language  in  the  act  of 

1887  is  identical  with  that  of  1867;  that 
is,  suits  "in  which  there  is  a  controversy 
between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another 
state."  The  settled  construction  of  the  lan- 
guage of  the  act  of  1867  and  of  the  Revised 
Statutes  was  that  the  clause  included  cases 
wherein  the  controversy  was  between  citi- 
sens  of  the  state  wherein  the  suit  was  pend- 
ing and  citizens  of  other  states.  The  use  of 
the  identical  language  in  the  act  of  1887- 

1888  showed  that  Congress  intended  the 
same  construction  should  be  applied,  al- 
though, imder  the  act  of  1887,  the  plaintiff 
could  not  remove  a  cause,  while  any  defend- 
ant, being  a  citizen  of  a  state  other  than 
that  in  which  the  suit  was  pending,  might. 

The  circuit  court  was  of  opinion  that  the 
words  "any  defendant,  being  such  citizen 
of  another  state,  may  remove,''  etc,  implied 
that  there  might  be  defendants  who  wore 
not  citizens  of  another  state  and  yet  the 
cause  be  removable;  but  while  the  words, 
standing  alone,  are  susceptible  of  that  con- 
struction, we  think  it  was  not  intended  to 
change  the  meaning  of  the  terms  as  previ- 
ously determined  (by  the  decisions  under 
the  act  of  1789,  and  so  on  do^'n),  and  that 
the  class  of  cases  removable  on  the  ground 
of  prejudice  and  local  influence  is  con- 
fined to  those  in  which  there  is  a  contro- 
Tersy  between  a  citizen  or  citizens  of  the 
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state  in  which  the  suit  is  pending  and 
citizen  or  citizens  of  another  or  other  sta 
and  that  the  clause  did  not  include  en 
wherein  the  controversy  was  partly  betw 
citizens  of  the  same  state.  To  hold  otT 
wise  brings  the  language  .of  the  clause  i 
conflict  with  the  rule  *that  a  suft,  to  be 
movable,  must  be  within  the  ori^nal  ju 
diction  of  the  circuit  court,  departs  from 
settled  former  construction,  and  ignores 
main  purpose  of  the  act  of  1887,  which 
to  restrict  the  jurisdiction  of  the  circ 
court.  Hanrick  v.  Hanrick,  1.53  V.  S.  lOiJ 
38  L.  ed.  686,  14  Sup.  Ct.  Rep.  836 ;  Andersoi 
V.  BotoerSf  43  Fed.  321 ;  Moon,  Removal  « 
Causes,  §  189  and  notes. 

And  there  does  not  seem  to  be  anv  ed 
cape  from  this  conclusion  in  view  of  the  pr^ 
vision  of  the  1st  section  of  the  act  of  HJ^T, 
that  when  the  jurisdiction  is  foundetl  solelj 
on  diversity  of  citizenship,  suit  can  bi 
brought  "only  in  the  district  of  the  plaintifl 
or  the  defendant." 

If  brought  in  the  district  of  the  plaintiff 
or  plaintiffs,  the  defendant  or  defendants 
(the  singular  embraces  the  plural)  must 
necessarily  be  a  citizen  or  citizens  of  another 
state  than  that  of  plaintiff  or  plaintiffs.  If 
brought  in  the  district  of  def^dant  or  de- 
fendants no  removal  can  be  had,  because  it 
is  only  defendants  who  are  "nonresidents'* 
who  can  remove  under  clause  2,  or  under 
clause  4,  prejudice  or  local  influence  not 
being  an  independent  grOund  of  jurisdiction. 
But  in  order  that  a  defendant  entitled  to 
remove  might  not  be  cut  off  from  the  exer- 
cise of  that  right  by  his  codefendaata  de- 
clining to  join  in  the  application,  the  4th 
clause  provided  that  "any  defendant* 
might  remove,  and  out  of  abundant  caution 
the  words  were  added,  "being  such  citiaen 
of  another  state,"  apparently  to  prevent 
misconstruction  of  the  words  *'any  liefend- 
ant,"  in  possible  enlargement  of  the  juris- 
diction. 

The  main  purpose  of  the  act  of  1887  was, 
as  has  been  repeatedly  said,  to  restrict  the 
jurisdiction;  and  this  was  largely  aooom- 
plished  in  the  matter  of  removals  by  with- 
holding the  right  from  plaintiffs,  and  only 
according  it  to  defendants  when  sued  in 
plaintiffs'  district. 

In  the  present  case  suit  was  brought  in 
the  plaintiff's  state  against  Cochran,  a  cit- 
izen of  the  san'o  «*ate,  who  was  a  neces- 
sary party,  and  the  surety  company,  a  citi 
zen  of  Mar^iand.  It  could  not  have  been 
brought  in  the  circuit  court  for  the  •middle 
district  of  Alabama.  Stceettctf  v.  Carter 
Oil  Co.  199  U  S.  252,  ante,  178,  26  Sup.  Ct. 
Rep.  56. 

And  this  being  so,  the  case  was  impror- 
idently  removed,  and  should  have  been  re- 
manded. 
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As  tbe  remoTtl  wma  made  on  the  appli- 
eatioo  of  the  furety  company,  that  company 
must  pay  the  eosts  of  this  court  and  of  the 
drodt  eourt. 

Writ  of  error  dismiss^;  oertiorari  grant- 
ti,  record  on  writ  of  error  to  stand  aa  return 
io  oertiorari;  judgment  rsvereed,  and  cause 
iiiniVd  to  Circuit  Court  with  a  direction 
to  nannd  to  the  state  court ;  costs  of  this 
«Btrt  and  of  the  Circuit  Court  to  be  paid 
kf  the  Fidelity  &  Deposit  Company. 


HEKST  FRENCH  (Substituted  in  place  of 
Strah  Woodward  and  John  H.  McGraw, 
It  Administrator  of  the  Estate  of  Heniy 
&  Woodward,  Deceased),  Plff.  in  Err., 


V, 


E  a  TAYLOR  and  Lida  R.  Taylor,  His 
Wile,  and  J.  W.  McConnaughey,  D.  F. 
MeComanghey,  and  C.  K.  McConnaughey. 

<8cc  a  C.  Beporter'a  ed.  274-270.) 


tm  •€&€•  eo«rt— Federal  aveatlom 
■talBl^rr  eoBstrvetlom^— A  decision  of 
t  Matt  eotirt  that  the  formalities  required  bj 
At  tix  laws  were  Tallj  obsenred  does  not  pre- 
sot  t  Federal  qaestioD.  where  the  contention 
h  i^c  tlMt  the  statutes  are  unconstitutional, 
tat  that  the  manner  of  their  obeerrance  was 
t  teial  of  doe  process  of  law. 

[No.  67.] 

irfwei  "Sooemher  8,  1905.    Decided  Novem- 
ber 27,  1905, 

T  X  ERROR  to  t^  Supreme  Court  of  the 
*  State  of  Washington  to  review  a  judg- 
sot  vhidi  affirmed  a  decree  of  the  Superi- 
or Owrt  of  King  County,  in  that  state,  dis- 
■ansf  a  suit  to  quiet  title  to  real  estate. 
ftwiiMttf  for  want  of  jurisdiction. 

See  same  ease  below,  33  Wash.  1,  78  Pac 
^:  on  rehearing,  33  Wash.  11,  76  Pac.  646. 

^stement  by  Mr.  Chief  Justice  Fuller  t 
Ills  was  a  suit  to  quiet  title  to  certain 
ml  estate,  l»t>ught  in  the  superior  court  of 
Ci^eomity,  Washington,  by  Sarah  Wood- 
v^  and  Sarah  Woodward  as  executrix  of 
Bwy  S.  Woodward,  against  H.  Q.  Taylor 
iid  others.    Sarah  Woodward  resigned  her 


letters  as  executrix  and  John  H.  McOraw 
was  appointed  administrator  with  the  will 
annexed,  and  thereupon  was  made  a  coplain- 
tiflr.  The  superior  court  entered  *a  decree  of  [275] 
dismissal  and  plaintiffs  took  the  cause  by 
appeal  to  the  supreme  court  of  Washinjrton, 
which  affirmed  the  judgment.  33  Wash.  1, 
73  Pac  785.  A  petition  for  rehearinpf  was 
filed  and  denied.  33  Wash.  11,  75  Pac.  646. 
Henry  French  was  substituted  as  appellant, 
and  he  brought  this  writ  of  error. 

The  case  is  stated  by  the  supreme  court 
thus: 

''Several  causes  of  action  are  alleged  in 
the  complaint.    Each  cause  is  to  set  aside 
a  separate  deed  to  the  property  in  question. 
It  is  necessary  to  notice  only  the  first  cause 
alleged.    For  some  time  prior  to  the  year 
1891,  Sarah  Woodward  was  a  nonresident  of 
the  state  of  Washington,  and  in  still  such 
nonresident.     She  was  the  owner  of  lot  8,  in 
block  11,  Maynard's  plat  to  the  city  of  Seat- 
tle.   This  property  was  assessed  for  general, 
state,  and  county  taxes  for  the  year  1891,  in 
the  name  of  C.  Winehill.     It  does  not  appear 
that  the  taxing  officers  k'new,  when  the  as- 
sessment was  made,  that  the  property  be- 
longed  to   Mrs.    Woodward.     Subsequently 
the  taxes  for  that  year  became  delinquent, 
and  the  property  was  sold  in  1894,  under 
the  provisions  of  the  revenue  act  of  1893. 
.     .     .    The  county  of  King  became  the  pur- 
chaser.    Subsequently     the     county     trans- 
ferred the  certificate  of  sale  to  the  respond- 
ents, who  thereafter  obtained  a  tax  deed. 
At  the  trial  of  the  cause  the  lower  court 
held   that  this  tax  deed  conveyed   a  valid 
title,  and  dismissed  the  action.    The  points 
relied  upon  by  appellants  to  secure    a    re- 
versal are  that  the  property    was    not    as- 
sessed in  the  name  of  the  owner,  that  no  no- 
tice of  the  sale,  or  of  the  expiration  of  the 
time  of  redemption,  or  of  the  application  for 
a  deed,  was  given  to  the  owner,  and  that, 
therefore  the  respondents  acquired  no  title 
to  the  land  by  virtue  of  the  sale  and  tax 
deed." 

Mr.  Twyman  O.  Abbott  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error : 

A  decision   of   the   highest  court  of  the 


'BOL— On  the  general  avbjeot  of  writa  of 
v^  frvm  Untied  States  Suftreme  Court  to 
m$e  mwt§ — see  notes  to  Martin  v.  Hunter, 
<  L  cd.  U.  8.  97 ;  Hamhlin  v.  Western  Land 
^  17  L  ed.  n.  S.  267 ;  Re  Bnchanan,  39  L. 
«i  t.  &  884 ;  and  Klpley  v.  Illinois,  42  L. 
*4  r.  8,  998, 

Oi  9hst  a4fmdications  of  state  courts  can 
^  kpvifU  vp  for  review  in  the  Supreme  Court 
^  a«  CaOed  States  5y  writ  of  error  to  those 
'••<»—««  note  to  Apex  Transp.  Co.  v.  Oar- 

0«  hsm  and  whom  fuesUons  must  he  raised 

mv.%. 


and  decided  in  a  state  court  in  order  to  make 
a  case  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States — see  note  to  Mutual 
L.  Ins.  Co.  v.  McGrew,  63  L.R.A-.  33. 

On  what  the  record  must  show  respecting 
the  presentation  and  decision  of  a  Federal 
question  in  order  to  confer  jurisdiction  on  the 
Supreme  Court  of  the  United  States  of  a  writ 
of  error  to  a  state  court, — see  note  to  Hooker 
V.  Los  Anf^les,  63  L.R.A.  471. 

As  to  what  is  the  record  for  this  purpose — 
see  note  to  riome  for  Incurables  v.  New  Tork, 
63   L.&A.  829. 
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state  may  as  effectually  deprive  a  citizen 
of  the  protection  of  the  14th  Amendment  as 
may  an  act  of  the  legislature. 

Bcott  V.  McNeal,  154  U.  S.  34,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1108;  Chicago,  B.  & 
Q,  R.  Co.  V.  Chicago,  166  U.  S.  226,  41  L. 
ed.  979,  17  Sup.  Ct.  Rep.  681. 

The  Federal  question  was  properly  raised. 

Bellingham  Bay  d  B,  O.  R.  Co.  v.  New 
Whatcom,  172  U.  S.  314,  43  L.  ed.  460,  9 
Sup.  Ct.  Rep.  205;  Dewey  v.  Des  Moines, 
173  U.  S.  193,  43  L.  ed.  665,  19  Sup.  Ct. 
Rep.  379;  Ahhott  v.  National  Bank  of , Com- 
merce, 176  U.  S.  409,  44  L.  ed.  217,  20 
Sup.  Ct.  Rep.  153;  Williams  v.  Bruffy, 
102  U.  S.  249,  26  L.  ed.  135. 

A  decision  of  the  Federal  question  in 
terms  is  not  essential.  If  a  decision  of  such 
question  was  necessarily  involved  in  the 
judgment  rendered,  it  is  not  a  matter  of 
importance  that  the  state  court  avoided  all 
reference  to  the  question. 

Mutual  L,  Ins.  Co.  v.  McGrew,  63  L.R.A. 
42,  note,  188  U.  S.  291,  47  L.  ed.  480,  23 
Sup.  Ct.  Rep.  376;  Chapman  v.  Chodnow 
{Chapman  v.  Crane)  123  U.  S.  540,  31  L. 
ed.  235,  8  Sup.  Ct.  Rep.  211;  Chicago  L. 
Ins.  Co.  V.  Needles,  113  U.  S.  574,  28  L,  ed. 
1084,  5  Sup.  Ct.  Rep.  681 ;  BelVs  Cap  R.  Co. 
V.  Petinsylvania,  134  U.  S.  232,  33  L.  ed. 
892,  10  Sup.  Ct.  Rep.  533;  8t.  Louis  Consol. 
Coal  Co.  V.  Illinois,  185  U.  S.  203,  46  L.  ed. 
872,  22  Sup.  Ct.  Rep.  616;  Chicago,  B.  d 
Q.  R.  Co.  V.  Chicago,  166  U.  S.  226,  41  L. 
ed.   979,   17  Sup.  Ct.  Rep.  681. 

We  do  not  doubt  that,  when  this  court  Is 
considering  an  appeal  directly  from  one  of 
the  Federal  courts,  it  will  be  governed  in 
its  decision  concerning  matters  relating  to 
taxation  by  the  rule  adopted  In  the  state 
court;  but  even  to  this  broad  rule  there  are 
exceptions. 

Lewis  V.  Monaon,  161  U.  S.  545,  38  L. 
ed.  265,  14  Sup.  Ot.  Rep.  424. 

If,  however,  the  decisions  of  the  state 
court  concerning  the  validity  of  the  assess- 
ment under  the  statute  complained  of  are  of 
any  force  in  this  court,  we  have  abundance 
of  authority  from  that  tjourt  sustaining  the 
position  taken  by  the  plaintiff  In  error, 
namely:  That  the  name  of  the  owner  is 
a  necessaiy  prerequisite  to  a  valid  assess- 
ment. 

Baer  v.  Choir,  7  Wash.  631,  32  Pac.  776, 
36  Pac.  286;  Vestal  v.  Morris,  11  Wash. 
451,  39  Pac.  660;  Coolidge  v.  Pierce  County, 
28  Wash.   96^   68  Pac.  391. 

This  rule  has  been  followed  and  adopted 
in  the  Federal  court  in  the  following  cases: 
Northern  P.  R.  Co.  v.  Galvin,  85  Fed.  811 ; 
State  Trust  Co.  ▼.  Chehalis  County,  24  C. 
C.  A.  282,  48  U.  S.  App.  190,  79  Fed. 
282. 

The  rules  of  Federal  decision  where  the 
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opinion  of  the  state  court  is  a  matter  of 
importance  are:  1.  If  the  sta^e  decisions 
are  conflicting,  the  Federal  courts  will  fol- 
low their  own  judgment.  2.  Even  if  the 
rule  of  the  state  court  is  settled,  but  was  an- 
nounced after  the  rights  in  question  at- 
tached, the  state  decisions  will  not  be  bind- 
ing. 

Htutsman  County  v.  Wallace.  142  U.  S. 
293,  35  L.  ed.  1018,  12  Sup.  Ct.  Rep.  227; 
Burgess  v.  Seligman,  107  U.  S.  20,  27  I^ 
ed.  359,  2  Sup.  Ct.  Rep.  10;  Anderson  v. 
Santa  Anna  Ttrp.  116  U.  S.  356,  29  L.  ed. 
633,  6  Sup.  Ct.  Rep.   418.      . 

Mr.  Rioliard  Sazo  Jones  argued  the 
cause,  and,  with  Messrs.  Jefferson  Chand- 
ler and  William  E.  Brinker,  filed  a  brief 
for  defendants  in  error: 

The  authority  conferred  on  a  court  to 
hear  and  determine  cases  in  a  state  is  not 
the  kind  of  authority  referred  to  in  §  25 
of  the  judiciary  act  of  1789;  otherwise 
every  judgment  of  the  supreme  court  of  a 
state  would  be  re-examinable  under  the  sec- 
tion. 

Bethell  v.  Demaret,  10  Wall.  537.  19  L. 
ed.  1007;  New  Orleans  Waterworks  Co.  v. 
Louisiana  Sugar  Ref.  Co.  125  U.  S.  18,  31 
L.  ed.  607,  8  Sup.  Ct.  Rep.  741. 

The  judgment  or  decree  of  a  state  court 
cannot  be  re-examined  in  this  court  simply 
because  a  Federal  question  was  presented  to 
the  state  court  for  determination,  but  that 
court  must  also  have  decided  it. 

Crotcell  V.  Randell,  10  Pet.  368,  9  L.  ed. 
458.  See  also  note  to  Mutual  L.  Ins.  Co. 
V.  McQrew,  63  L.R.A.  42,  div.  III. 

And  in  cases  which  seem  to  have  varied 
from  this  rule  this  court  has  still  held  that 
the  decision  of  the  Federal  question  must 
necessarily  have  been  involved  in  the  judg- 
ment rendered. 

Chapman  v.  Ooodnow  (Chapman  v. 
Crane)  123  U.  S.  640,  31  L.  ed.  236,  8  Sup. 
Ot.  Rep.  211. 

See  also  note  to  Mutual  L.  Ins.  Co.  v.  Mo- 
Chrew,  supra. 

The  state  court  decided  this  case  on  local 
grounds  alone,  as  it  had  no  suggestion  be- 
fore it  that  a  Federal  question  was  in- 
volved. 

Telluride  Power  Transmission  Co.  v.  Rio- 
Grandtt  Western  R.  Co.  187  U.  S.  669,  47 
L.  ed.  307,  28  Sup.  Ct.  Rep.  178. 

Where  the  decision  of  the  supreme  court 
of  a  state  may  have  been  based  upon  some- 
other  than  the  constitutional  question,  and 
the  constitutional  question  does  not  clear* 
ly  appear  to  have  been  determined  by  the- 
wupreme  court  of  a  state,  a  writ  of  error  will 
be  dismissed. 

Ibid. 

There  was  no  Federal  question  involved 
in  this  case. 
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Leigh  t.  Orten,  193  U.  S.  79,  48  L.  ed. 
«23.  24  Sup.  Ct.  Rep.  390;  State  ex  rel. 
Bill  V.  lyockery,  191  U.  S.  165,  48  L.  ed. 
IK,  24  Sup,  Ct.   Rep.   53,  63   L.R.A.   571. 

Various  notes  in  the  Lawyers'  Reports 
AiiDotated  completely  oover  the  quAtions 
hnolTed. 

MntwH  L.  Ins,  Co.  ▼.  McGrew,  63  L.R.A. 
S3,  note;  Home  for  Incurables  v.  New  York, 
(3  LRX  329,  note;  State  em  rel.  Hill  v. 
floctery,  63  L.RJ^.  571,  note;  Hooker  v. 
lo8A»9€le8,  63  L.R^.  471,  note;  and  Apea> 
Trtiup.  Co,  T.    Qarhade,    62    L.R.A.    513, 


Xo  oootention  is  made  that  the  tax  law 
Mi  IS  unconstitutional. 

BdUK  T.  Demaret,  and  Veto  Orleans  TTa- 
lencoHbt  Co,  y,  Louisiana,  supra. 

A  Federal  question  cannot  be  first  raised 
k  t  petition  for  rehearing  so  as  to  give 
^  court  jurisdiction. 

Capital  yat.  Bank  v.  First  Vat.  Bank, 
m  U.  S.  425,  43  L.  ed.  502,  19  Sup.  Ct. 
Sep.  202;  F.  O.  Owley  Stave  Co.  v.  Butler 
fliml^  166  U.  S.  648,  41  L.  ed.  1149,  17 
Sep.  Ct.  Rep.  709;  Ciiirerw'  Sav.  Bank  v. 
Owwloro,  173  U.  S.  636,  43  L.  ed.  840, 
U  Sop.  Ct  Rep.  530;  Simmerman  v.  Ne- 
irois,  116  U.  &  54,  29  L.  ed.  535,  6  Sup. 
CI  Eep.  333;  Susquehanna  Boom  Co.  v. 
Wm  Brwich  Boom  Co.  110  U.  S.  57,  28  L. 
d  19,  3  Sup.  Ct  Rep.  408 ;  Fowler  v.  Lam- 
•».  1«4  U.  S.  252,  41  L.  ed.  424,  17  Sup. 
Ci  R^.  112:  Mutual  L.  Ins.  Co.  v.  McChrew, 
188  U.  a  291,  47  Ll  ed.  480,  63  L.RA,  33, 
a  Sap.  ct  Rep.  375. 

Vtkss  it  is  decided  upon  the  petition,  or 
swsarily  involved  in  the  decision  thereon. 
Ti'i*  is  not  true  in  the  case  at  bar. 

MdUtt  V.  yorth  Carolina,  181  U.  S.  589, 
45  Ltd.  1015,  21  Sup.  Ct.  Rep.  730;  Leigh 
r  (rreeii,  supra;  Chicago,  I.  &  L.  R.  Co.  v. 
*c<?itre,  196  U.  S.  128,  49  L.  ed.  413,  25 
Sap-  Ct  Rep.  200;  Fullerton  v.  Teofas,  196 
r.  a  192,  49  L,  ed.  443,  25  Sup.  a.  Rep. 
211 :  Dewey  ▼.  Des  Moines,  173  U.  S.  193, 
C  L  «d.  665,  19  Sup.  Ct.  Rep.  379. 

IVere  is  no  Federal  question  in  this  cause 
Uied  by  the  state  court.  The  decision  is 
^  tixation  in  Washington  is  in  rem;  its 
fMtm  n  against  the  land,  and  not  against 
^  person.  This  is  purely  local  law,  and 
BTohes  no  Federal  issue. 

Wo9iT. Brady,  150  U.  S.  18,  37  L.  ed.  981, 
14  Sip.  Ct  Rep.  6. 

Tk  itate  court  decided,  also,  that  as  a 
tttler  of  fact,  under  the  eTidence  before  it 
^  itate  law  had  been  substantially  com- 
plied with,  and  the  court,  having  jurisdic- 
ta  of  the  f«a,  could  lawfully  sell.  This  is 
»  Yedcnl  question. 

liytos  V.  MissouH,  187  U.  S.  366,  47  L. 
•d.  214,  23  Sup.  Ct  Rep.  137;  Smiley  v. 
Imss,  IM  U.  &  447,  49  L.  ed.  546,  25 
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Sup.  Ct.  Rep.  289;  Telluride  Power  Trans- 
mission Co.  V.  Rio  Grande  Western  R.  Co. 
187  U.  S.  ,109,  47  L.  ed.  307,  25  Sup.  Ct.  Rep. 
178. 

If  the  decision  of  the  state  court  might 
have  been  on  any  other  than  a  Federal 
ground,  jurisdiction  fails. 

Capital  Nat.  Bank  v.  First  Nat.  Bank, 
supra;  Allen  v.  Arguimbau,  198  U.  S.  154, 
49  L.  ed.  993,  25  Sup.  Ct  Rep.  622;  Tellu- 
ride Power  Transmission  Co.  v.  Rio  Grande 
Western  R.  Co.  supra. 

•Mr.  Chief  Justice  FnUer  delivered  the  [276) 
opinion  of  the  court: 

We  understand  it  to  be  conceded,  as  it 
must  be,  that  no  Federal  question  was  raised 
on  the  record  prior  to  judgment  unless  by 
the  11th  clause  of  paragraph  5  of  the  first 
cause  of  action  set  forth  in  the  complaint. 
The  paragraph  asserted  in  substance  the  in- 
validity of  the  tax  deed  in  that  the  names 
of  the  real  owners  of  the  property  were  not 
given  and  the  name  of  a  person  was  given  as 
owner  who  was  riot  such;  that  the  return  of 
the  assessor  was  insufficient;  that  the  cer- 
tificate of  the  county  auditor  was  not  at- 
tached to  each  book  containing  the  tax  list; 
that  the  delivery  of  the  assessment  rolls  to 
the  county  treasurer  was  not  strictly  in  com- 
pliance with  law;  that  the  names  of  the 
real  owners  were  not  given  in  the  "Tax 
Judgment  Sales,  Redemption,  and  Forfeiture 
Record;"  that  the  certificate  of  purchase 
was  insufficient;  that  personal  notice  of  the 
application  for  the  tax  deed  was  not  given ; 
that  the  affidavit  of  notice  was  insufficient; 
that  Taylor  had  not  paid  all  the  previous 
taxes;  that  the  signature  to  the  tax  deed 
was  not  sufficient  Copies  of  certificates, 
affidavit,  etc.,  were  set  out  with  these  speci- 
fications. 

Then  followed  subdivision  11:  "That  all 
the  proceedings  in  this  paragraph  hereinbe- 
fore e~numerated  was  and  were  in  violation 
of  article  5  and  the  1st  section  of  article  14 
of  the  Amendments  to  the  Constitution  of 
the  United  States,  and  of  §  11  of  article  1  of 
the  Constitution  of  the  state  of  Washington, 
in  this:  That  they  constituted  an  attempt 
to  deprive  plaintiffs  of  their  property  with- 
out due  process  of  law." 

The  second  class  of  cases  in  which  the 
judgements  and  decrees  of  state  courts  may 
be  re-examined  here  under  §  709,  Rev.  Stat 
(U.  S.  Comp.  Stat  1901,  p.  575),  consists  of 
those  "where  is  drawn  in  question  the  valid- 
ity of  a  statute  of,  or  an  authority  exer- 
cised under,  any  state  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  trea- 
ties, or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  *their  validity."[277] 
Clause  11,  thrown  into  paragraph  5,  does  not 
allege  that  the  tax  acts  of  the  state  of  Wash- 
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ington  for  1889,  1890,  1891.  or  1893  are  in 
themselves  in  conflict  with  the  Constitution 
of  the  United  States.  Their  validity  was 
not  drawn  in  question.  Nor  was  the  valid- 
ity of  an  authority  exercised  under  the  state 
of  Washington,  for  the  power  to  hear  and 
determine  cases  is  not  the  kind  of  author- 
ity referred  to.  BetheU  v.  Demaret,  10 
Wall.  537,  19  L.  ed.  1007.  It  is  certain  acts 
of  county  officers  and  of  defendants  in  error 
that  are  attacked  by  the  clause  as  uncon- 
stitutional. 

Indeed,  counsel  for  plaintiff  in  error  says 
in  his  brief  that  he  does  not  contend  "that 
the  act  itself  is  not  sufficient  to  give  due 
process,"  but  he  insists  "that  the  manner  of 
observance  of  that  act  is  want  of  due  pro- 
cess;" in  other  words,  that  the  statutes  had 
uot  been  complied  with.    But  the  state  su- 
preme court  held  that  the  acts  provided  for 
w       taxation  tn  rem;  that  notice  was  given  as 
t«      required;  that  giving  the  name  of  the  owner 
,.      was  not  essential  to  the  validity  of  the  as- 
1      cessment,  and  that  the  county  officers  and 
:      UefeQdants  in  error  had  fully  complied  with 
the  laws.    So  that  subdivision  11,  in  attack- 
ing the  proceedings,  only  objects  to  the  de- 
termination of  questions  of  local  law  or  of 
fact,    not   in   themselves    reviewable    here. 
Castillo  V.  MoOonnioo,  168  U.  S.  674,  683, 
42  L.  ed.  622,  626,  18  Sup.  Ct.  Rep.  229; 
Leigh  v.  Oreen,  193  U.  S.  79,  48  L.  ed.  623, 
24  Sup.  Ot  Rep.  390. 

In  Caatillo  v.  McConnioo,  in  which  it  was 
•held  that  it  was  not  the  province  of  the 
court  to  interfere  with  the  policy  of  the 
revenue  laws  of  the  states,  nor  with  the  in- 
terpretation given  to  them  by  their  courts, 
and  that  an  assessment  could  not  be  regard- 
ed as  not  constituting  due  process  of  law 
within  the  14th  Amendment  because  of  error 
as  to  the  name  of  the  owner,  if  the  state 
law  might  have  dispensed  with  any  require- 
ment of  mention  of  the  name,  Mr.  Justice 
White  said: 

"The  vice  which  underlies  the  entire  argu- 
ment of  the  plaintiff  in  error  arises  from  a 
failure  to  distinguish  between  the  essentials 
of  due  process  of  law  under  the  14th  Amend- 
ment, and  matters  which  may  or  may  not 
be  essential  under  the  terms  of  a  state  as- 
[878]se8sing  or  taxing  law.  The  two  are  ^neither 
correlative  nor  coterminous.  The  first — due 
process  of  law — ^must  be  found  in  the  state 
statute,  and  cannot  be  departed  from  with- 
out violating  the  Constitution  of  the  United 
States.  The  other  depends  on  the  lawmak- 
ing power  of  the  state;  and,  as  it  is  solely 
the  result  of  such  authority,  may  vary  or 
change  as  the  legislative  will  of  the  state 
sees  fit  to  ordain.  It  follows  that  to  deter- 
mine the  existence  of  the  one — due  process 
of  law — is  the  final  province  of  this  court, 
whilst  tha  ascertainment  of  the  other,  that 
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is,  what  is  merely  essential  under  the  state 
statute,  is  a  state  question,  within  the  final 
jurisdiction  of  courts  of  last  resort  of  the 
several  states.  When,  then,  a  state  court 
decides  that  a  particular  formality  was  or 
was  not  essential  under  the  state  statute, 
such  decision  presents  no  Federal  question, 
providing  always  that  the  statute  as  thus 
construed  does  not  violate  the  Constitution 
of  the  United  States  by  depriving  of  prop- 
erty without  due  process  of  law.  This  par- 
amount requirement  being  fulfilled,  as  to 
other  matters  the  state  interpretation  of 
its  own   law  is   controlling  and   decisive." 

In  Leigh  v.  Oreen,  it  was  held  that  a 
statute  providing  for  taxation  in  rem  was 
constitutional;  that  summary  methods  of 
seizure  and  sale  could  be  had ;  that  the  court, 
having  jurisdiction  over  the  res,  might  pro- 
ceed to  adjudicate  the  right  to  the  prop- 
erty; that  the  same  could  be  sold  and  that 
a  tax  deed  issued  thereunder  would  be  valid ; 
and  that  such  proceedings  did  not  abridge 
the  protection  guaranteed  by  the  Constitu- 
tion against  the  taking  of  property  without 
due  process  of  law. 

And  this  being  so,  it  cannot  be  success- 
fully contended  that  the  right  to  due  process 
of  law  under  the  14th  Amendment  was 
specially  set  up  or  claimed  by  this  11th 
clause,  and  denied  by  the  state  supreme 
court. 

It  is  said  that  Federal  questions  were 
raised  on  a  petition  for  rehearing;  but  this 
is  denied,  and  the  petition  is  not  in  the  rec- 
ord. But  if  it  were  true,  the  suggestion 
came  too  late,  though  if  the  supreme  court 
had  considered  and  decided  such  alleged  Fed- 
eral questions,  we  could  take  jurisdiction : 
but  the  *oourt  did  not  do  so.  So  as  to  the  [279] 
petition  for'  writ  of  error  from  this  court, 
or  the  assignments  of  error  here.  They 
form  no  part  of  the  record  on  which  it  is  to 
be  ascertained  whether  the  state  court  de- 
cided a  Federal  question. 

We  are  of  opinion  that  no  Federal  ques- 
tion was  raised  at  the  proper  time  and  in 
the  proper  way,  and,  moreover,  that  no 
Federal  question  was  involved  or  decided. 

Writ  of  error  dismissed. 


HARRY  DONOVAN,  George  Callahan, 
Charles  Lewis,  M.  M.  Lee,  Joseph  Ward, 
W.  H.  Ashley,  R.  L.  Taylor,  I.  Ganthier, 
I.  Vaughn,  et  al.,  Petitioners, 

PENNSYLVANIA  COMPANY. 

(See  S.  C.  Reporter's  ed.  279-305.) 

1.    Carrier*— «xcl ad inir    hackmen    front 


Note. — On  use  of  carrier's  premises  by  cab- 
men, hackmen,  etc. — see  notes  to  Cole   v.  Row- 
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lies. 


DoNOVAir   f.   Pennstlvahxa.    Go. 


railway  atatlon  and  comida.— A  rail- 
way cofflptoy  which  has  made  an  airaDge- 
mmt  wltb  a  transfer  company  to  famish 
It  tti  paswnger  station  all  the  vehicles  nee- 
tamrj  for  the  accommodation  of  the  passen- 
cen  arriring  there  on  its  trains  or  on  the 
train  of  other  railroad  companies  using  the 
itatioi  may  legally  exclude  from  the  station 
aid  depot  grounds  all  other  hackmen  or  cab- 
mt»  seekiiig  entrance  for  the  purpose  of  so- 
fldtiiig  for  themselves  the  custom  or  pat- 
rmMft  of  passengers. 
1  Carrlera^aterf erenee  by  baclunen 
wtth  pmamemm^Tu  enterlnv  or  leaTiniT 
railway  stmtton^— Licensed  hackmen  or 
citeMB,  when  not  forbidden  by  valid  munici- 
pal refolations,  may,  within  reasonable  limits, 
lae  tbe  pablic  sidewalk  In  front  of,  adjacent 
to.  Of  abOQt  the  main  entrance  to  a  railway 
paiKBger  station  in  prosecuting  their  call- 
feCr  bat  are  not  entitled  to  congregate  upon 
mA  flldewalk  so  as  to  interfere  with  the 
bcreaa  and  egress  of  passengers  and  em- 
ptoyeta. 

t  lalaaetleB— adeanate  remedy  at  laifv 
^MBtlaaoaa  injury.— The  inadequacy  of 
uy  rencdy  at  law  justifies  injunctive  relief 
iialist  the  constant,  unlawful  attempt  of 
bdrntn  and  cabmen  to  enter  a  railway  pas- 
ttafK  station  and  depot  grounds  to  solicit 
litnaase,  and  their  use  of  the  sidewalk  in 
fnat  of  the  station  so  as  to  interfere  unduly 
litfc  the  ingress  and  agress  of  passengers. 

[No.  5.) 

tfaei  January  6,  1905,    Decided  Novem- 
ber 27,  1905. 
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y  WKIT  of  Certiorari  to  the  United 
^tes  Circuit  Court  of  Appeals  for  the 
S^'oth  Circoit  to  review  a  decree  which  af- 
fawd  a  decree  of  the  Circuit  Court  for  the 
y«rtiera  District  of  IlUnois,  Northern  Divi- 
■itt,  esjoining  cabmen  from  entering  a  rail- 
^  station  and  pounds  to  solicit  custom, 
o&  from  congregating  upon  the  sidewalk 
ia  front  of  the  station  so  as  to  interfere 
*Ki  the  ingress  and  egress  of  passengers 
«ad  employees.     Affirmed. 

See  same  case  below,  60  C.  C.  A.  168,  124 
M  1016.  On  first  appeal,  61  L.  R.  A.  140, 
•"  C.  C.  A.  362,  120  Fed.  215. 

^  facts  are  stated  in  the  opinion. 

iitwt.  Rieluard  J.  Cooney  and  James 
i.  Wflrrf,  for  petitioners: 

So  eorporaUoo  or  individual  can  acquire 
*  adurive  right  to  the  use  of  city  streets 
in  nerely  private  purposes,  and  ordinances 
f^^niog  such  use  must  be  reasonable,  not 
^^'Pffissire,  or  such  as  will  create  a  monop- 
^  or  grant  special  privileges,  or  are  in 
^  nature  class  legislation,  and  must  not 
feigtinst  pablic  pc^cy.  They  must  oper- 
ite  impartially  and   they  cannot  discrimi- 


nate between  the  same  class,  but  must  be 
uniform  and  apply  to  all  alike. 

TroUer  v.  Chicago,  33  111.  App.  206,  136 
111.  430,  26  N.  E.  35»;  Chicago  Dock  d 
Canal  Co.  v.  Oarrity,  116  111.  155,  3  N.  E. 
448;  Tugman  v.  Chicago,  78  111.  405;  Chi- 
cago V.  Rumpff,  45  111.  90,  92  Am.  Dec.  200  j 
Kinmundy  v.  Mahan,  72  111.  462;  East  8t. 
Louis  V.  Wehrung,  50  111.  28;  Danville  v. 
Noone,  103  111.  App.  290. 

The  occupations  of  hackmen,  expressmen, 
and  hotel  runners  are  under  the  immediate 
control  and  supervision  of  the  city  of  Chi- 
cago, and  it  is  exclusively  within  its  power 
to  regulate  and   control  these  occupations. 

Lindsay  v.  Anniston,  104  Ala.  257,  27 
L.R.A.  436,  63  Am.  St.  Rep.  44,  16  So.  545. 

The  use  of  the  street  with  the  consent  and 
acquiescence  of  the  municipal  authorities 
cannot  be  enjoined  at  the  suit  of  an  abut- 
ting property  owner. 

Doane  v.  Lake  Street  Elev.  R.  Co.  165  111. 
510,  36  L.R.A.  97,  56  Am.  St.  Rep.  265, 
46  N.  E.  520;  Murphy  v.  Chicago,  29  111. 
279,  81  Am.  Dec.  307;  Stetson  v.  Chicago  S> 
E.  R.  Co.  75  III.  74;  Patterson  v.  Chicago, 

D.  d  V.  R.  Co,  75  111.  588;  Chicago,  B.  d 
Q.  R.  Co.  V.  McGinnis,  79  111.  269;  Peoria 
d  R.  I.  R.  Co.  V.  Schertz,  84  111.  135 ;  Penn 
Mut.  L.  Ins.  Co.  v.  Heiss,  141  111.  35,  33 
Am.  St.  Rep.  273,  31  N.  E.  138;  Corcoran  v. 
Chicago,  M.  d  N.  R.  Co.  149  111.  291,  37  N. 

E.  68;  White  v.  Metropolitan  West  Side 
Elev.  R.  Co.  154  111.  620,  39  N.  E.  270; 
Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  v.  Backus, 
154  U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct. 
Rep.  1114;  Truesdale  v.  Peoria  Grape  Sugar 
Co.  101  111.  661;  Dunning  v.  Aurora,  40  111. 
481;  Bliss  v.  Kennedy,  43  111.  67;  Cook 
County  V.  Great  Western  R.  Co.  119  111. 
218,  10  N.  E.  564;  Tibbetts  v.  West  d 
South  Town  Street  R.  Co.  54  111.  App.  180; 
Chicago  v.  Union  Bldg.  Asso.  102  111.  380, 
40  Am.  Rep.  598;  Clark  v.  Donaldson,  104 
111.  639;  Union  Coal  Co.  v.  La  Salle,  136  111. 
119,  12  L.R.A.  326,  26  N.  E.  506;  Hesing  v. 
Scott,  107  111.  600;  Miller  v.  Webster,  94 
Iowa,  162,  62  N.  W.  648;  General  Electric 
R.  Co.  V.  Chicago  City  R.  Co.  66  111.  App. 
362;  Pennsylvania  Co.  v.  Chicago,  181  111. 
289,  53  L.R.A.  223,  64  N.  E.  825. 

The  respondent,  in  coming  into  the  state 
of  Illinois  seeking  to  do  business  here,  owes 
obedience  to  the  Constitution  and  the  laws 
of  the  state  and  the  ordinances  of  the  city 
of  Chicago  enacted  in  pursuance  thereof,  and 
is  answerable,  according  to  the  laws  of  the 
state  of  Illinois  and  the  ordinances  of  the 
city  of  Chicago,  for  acts  of  nonfeasance  or 
of  misfeasance  committed  in  such  city. 


«.  13  LiLA.  848 ;  and  Donovan  v.   Pennsyl- 
^«tt  Co.  57  C.  C    A.  367. 

^  the  juritdtdUm  of  equity  where  remedy 
^  iav  ecMa — see  notes  to  Meldrum  v.  Mel- 
*••  t.  S.  U.  S.,  Book  50. 


drum,  11  L.  R.  A.  65;  Delaware,  L.  &  W.  R. 
Co.   V.   Central   Stock   Yards  &  Transit   Co.   6 
L.   R.  A.  855;  and  Tyler  v.  Savage,  36  L.  ed. 
U.  S.  83. 
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8t  Louis  V.  Western  U.  Teleg.  Co.  148  U. 
8.  102,  37  L.  ed.  384,  13  Sup.  Ct.  Rep.  485; 
Vew  Orleans  Waterworks  Co.  v.  'Sevo  Or- 
leaiw,  164  U.  S.  481,  41  L.  ed.  523,  17  Sujx 
Ct.  Rep.  161 ;  Chicago,  M,  d  Bt.  P.  R.  Co,  v. 
Solan,  169  U.  S.  137,  42  L.  ed.  692,  18  Sup. 
Ct  Rep.  289. 

To  permit  the  respondent  to  exercise  the 
power  and  privilege,  and  enjoy  an  immunity, 
denied  to  other  common  carriers,  would  be 
beyond  the  power  of  the  general  assembly. 

Noel  V.  PeopU,  187  111.  594,  52  L.R.A. 
287,  70  Am.  St.  Rep.  238,  58  N.  E.  616; 
Horwich  V.  Walkcr-Oordon  Laboratory  Co. 
205  111.  497,  98  Am.  St.  Rep.  254,  68  N.  E. 
938. 

The  title  to  the  sidewalks,  and  the  fee  of 
the  streets  and  control  thereof,  at  the 
entrance  to  and  abutting  the  Union  Pas- 
senger Station  of  the  Pennsylvania  Com- 
pany, are  vested  exclusively  in  the  city  of 
Chicago  for  public  use. 

Pennsylvania  Co.  v.  Chicago,  181  111.  296, 
53  L.R.A.  223,  54  N.  E.  825;  Barnes  v. 
District  of  Columbia,  91  U.  8.  647,  23  L. 
ed.  442. 

The  respondent  devotes  its  property  to  a 
use  in  which  the  public  has  an  interest.  It, 
in  effect,  grants  to  the  public  an  interest  in 
that  use,  and  subjects  its  property  to  be 
controlled  by  such  regulations  as  may  be 
prescribed  by  law  by  the  legislative  author- 
ities of  the  state,  and  the  city  of  Chicago, 
to  whom  are  delegated  by  the  state  the 
power  and  authority  to  enact  and  enforce 
such  regulations. 

Cotting  v.  Kansas  City  Stock  Yards  Co. 
{Cotting  v.  Oodard)  183  U.  S.  84,  46  L.  ed. 
99,  22  Sup.  Ct.  Rep.  30;  Brass  v.  North  Da- 
kota, 153  U.  8.  400,  38  L.  ed.  760,  4 
Inters.  Com.  Rep.  670,  14  Sup.  Ct.  Rep. 
857;  Budd  v.  New  York,  143  U.  8.  531,  36 
L.  ed.  261,  4  Inters.  Com.  Rep.  45,  12  Sup. 
Ct.  Rep.  468;  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77;  IlUnois  C.  R.  Co.  v. 
Willenborg,  117  111.  209,  67  Am.  Rep.  862, 
7  N.  E.  698. 

The  Pennsylvania  Company  could  not  law- 
fully, under  the  Constitution  and  laws  of 
the  state  of  Illinois,  exclude  from  Ks  Union 
Passenger  Station  in  said  city  cabmen  and 
carriage  men  duly  licensed  as  such  by  the 
city  of  Chicago,  and  prohibit  them  from 
soliciting  custom  for  their  vehicles  in  said 
passenger  station,  such  places  being  public 
highways  and  free  to  all  person^  and,  by 
contract,  bestow  the  privilege  upon  the 
Pftrmelee  Transfer  Company,  denied  by  it 
to  petitioners,  and  thereby  institute  a  par- 
tial hack  service  of  its  own,  and  discrimin- 
ate against  them,  and  build  up  a  monopoly 
in  the  business,  and  directly  or  Indirectly 
derive  a  profit  from  tha  maintenance  of 
such  monopoly. 
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Kalamazoo  Hack  d  Bus  Co.  v.  Sootsma, 
84  Mich.  194, 10  L.R.A.  819,  22  Am.  St.  Rep. 
693,  47  N.  W.  667;  Montana  Union  R.  Co. 
V.  Langlois,  9  Mont.  419,  8  L.ILA.  753,  18 
Am.  St.  Rep.  745,  24  Pac.  LOO;  McConncll 
V.  Pedigo,  92  Ky.  465,  18  S.  W.  15;  /mfto>^ 
apolis  Union  R.  Co.  v.  Dohn,  153  Ind.  10, 
45  L.R.A.  427,  74  Am.  St.  Rep.  274,  53  N. 
E.  937;  Cravens  v.  Rodgers,  101  Mo.  247, 
14  S.  W.  106;  Lindsay  v.  Anniston,  104  Ala, 
257,  27  L.RJL  436,  53  Am.  St.  Rep.  44,  16 
So.  545. 

A  court  of  equity  is  not  open  to  the  liti- 
gant whose  acts  are  violations  of  law  and 
opposed  to  public  policy  and  the  organic 
statute  law  of  the  state,  and  who  seeks  its 
sanction  and  aid  to  enforce  a  contract  ultra 
vires,  and  maintain  a  monopoly.  It  will 
not  grant  such  relief  under  such  circum- 
stances. 

MoConnell  v.  Pedigo,  Montana  Union  R. 
Co.  V.  Langlois,  Indianapolis  Union  R.  Co. 
V.  Dohn,  Cravens  v.  Rodgers,  and  Kalanuir 
zoo  Hack  d  Bus  Co.  v.  Sootsma,  supra. 

The  relation  of  carrier  and  passenger  is 
not  involved  in  this  case,  nor  is  it  exercised 
upon  this  record;  but  the  exercise  of  police 
power,  and  the  authority  to  prevent  and 
regulate  monopolies,  and  regulate  sidewalks 
and  traffic  on  the  same,  are  involved, — at- 
tributes of  state  sovereignty  which  belong 
exclusively  to  the  state  and  its  political 
subdivisions  and  agents. 

United  States  v.  B.  C.  Knight  Co.  156 
U.  S.  11,  39  L.  ed.  328,  16  Sup.  Ct.  Rep. 
249 ;  Barnes  v.  District  of  Columbia,  91  U. 
S.  547,  23  L.  ed.  442;  Slaughter  House 
Cases,  16  Wall.  63,  21  L.  ed.  404;  New 
York  T.  Miln,  11  Pet  139,  9  L.  ed.  662. 

If  respondent  is  so  injured  that  it  has  a 
right  to  complain,  it  has  an  adequate 
remedy  at  law,  which  precludes  relief  in 
equity. 

Richards  t.  Lake  Shore  d  M.  S.  R.  Co.  124 
111.  516,  16  N.  E.  909;  Chicago,  M.  d  St.  P. 
R.  Co.  T.  Darke,  148  III.  226,  36  N.  E.  760; 
Lake  Erie  d  W.  R.  Co.  v.  Scott,  132  111. 
429,  8  L.R.A.  330,  24  N.  E.  78;  Chicago  d 
A.  R.  Co.  T.  Robbins,  15^  111.  598,  43  N.  E. 
332;  Gait  v.  Chicago  d  N.  W.  R.  Co.  157  111. 
125,  41  N.  E.  643;  Rigney  v.  Chicago,  102 
111.  64;  Chicago  d  W.  I.  R.  Co.  v.  Ayres, 
106  ni.  611;  Pittsburg,  Ft.  W.  d  C.  R.  Co. 
V.  Reich,  101  111.  157;  Chicago,  R.  I.  d  P. 
R.  Co.  V.  Stein,  75  111.  41 ;  Ottawa  Oaslighi 
d  Coke  Co.  V.  Graham,  28  111.  73,  81  Am. 
Dec  263;  Illinois  C.  R.  Co.  v.  Grdbin,  50 
ni.  242. 

Where  the  relief  prayed  for,  if  granted^ 
would  be  of  great  injury  to  the  petitioners, 
and  not*  of  a  corresponding  benefit  to  the 
respondent  an  injunction  will  be  denied. 

Pratt  V.  New  York  C.  d  H.  R.  R.  Co.  90 
Hun,  8S,  36  K.  T.  Supp.  677 ;  Gray  v.  Man- 
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UUn  R.  Co,  128  N.  Y.  509,  28  N.  E.  498 ; 
E§Hm  i  E,  Co.  T.  Paschall,  6  Del.  C^i. 
435:  Fohea  t.  Rome,  W,  ^  O.  R.  Co,  121  N. 
T.  505.  8  ULA.  453,  24  N.  E.  919;  Jackaon- 
Piflc,  r.  rf  JT.  W.  R.  Co.  V.  AdamSy  28  Fla. 
m,  14  LRA.  533,  10  So.  465;  Atnerman  v. 
Dme,  132  N.  Y.  355,  28  Am.  St.  Rep.  584, 
JD  N.  E.  741;  Intentate  Commerce  Com- 
mmtm  t.  Cmeifmaii,  N.  0.  d  T.  P.  R.  Co. 
I  iBtCTS.  Com.  Rep.  131,  64  Fed.  981 ;  Wason 
T  toiions  45  N.  H.  171;  High,  Inj.  596. 

The  ontude  facilities  at  a  depot  must  be 
fl^;  there  can  be  no  privileges  shown 
ttcn. 

QaAfmi  t.  8i.  Paul  Union  Depot  Co.  79 
JCm.  188,  47  L.R.A.  532,  81  N.  W.  835. 

A  nilroftd  company  or  depot  cannot  make 
iriitraTT  rules  discriminating  as  to  who 
BIT  oevopr  eab  stands,  and  as  to  who  shall 
nikit  pAssengers  therefrom. 

RiT.  Pass.  Carr.  $S  113^115;  1  Fetter, 
Gvr.  Pass.  |  245,  p.  638;  26  Am.  &  Eng. 
Kae.  Law,  2d  ed.  p.  505 ;  Montana  Union  H. 
Co  r.  longlois,  9  Mont.  419,  8  L.R.A.  753, 
Q^Bote,  18  Am.  St.  Rep.  745,  24  Pac.  209; 
ItrUtfm  T.  Brown,  8  N.  H.  523,  31  Am. 
Dr.  209;  Cravens  t.  Rodgera,  101  Mo.  247, 
14  8.  W.  106;  Kalamazoo  Hack  d  Bus  Co. 
^Sootma,  84  Mich.  194,  10  L.R.A.  819, 
a  Am.  St  Rep.  693,  47  N.  W.  667 ;  Mar- 
nott  T.  London  d  8.  W.  R.  Co.  1  C.  B.  N.  S. 
4»:  Paimer  v.  London,  B.  &  S.  C.  R.  Co. 
L  R.  6  C.  P.  194 ;  Camhlos  v.  Philadelphia 
itR.Co.9  Phila.  411,  Fed.  Cas  No.  2,331 ; 
^flp  Kmglsnd  Estp.  Co.  ▼.  Maine  C.  R.  Co. 
S7  He.  188,  2  Am.  Rep.  31 ;  Bummiit  v. 
ft«e,  8  Lea,  413,  41  Am.  Rep.  637;  Btate 
^tt<7^  llfiss.  211,  43  L.R.A.  134,  71  Am. 
^  Rep.  528,  24  So.  308;  Indianapolis 
Tiioa  k.  Co.  T.  Dohn,  153  Ind.  10,  45  L.R.A. 
«:.  ?4  Am.  St.  Rep.  274,  53  N.  E.  937 ; 
i«w  T.  Herbert,  148  Ind.  64,  37  L.R.A. 
^^  47  K.  E.  146;  Cole  v.  Rowen,  88  Mich. 
Sf  13  LJLA.  848,  50  V.  W.  138 ;  MoCon- 
^  T.  Pedigo,  92  Ky.  465,  18  S.  W.  15; 
^wiftewwa  Co.  ▼.  Chicago,  181  111.  289, 
0  LEA.  223,  54  N.  E.  825;  Lindsay  v. 
imtUm.  104  Ala.  257,  27  L.R.A.  436,  53 
^  St  Rep.  44,  16  So.  545;  Indian  River 
^  B.  Co.  T.  Bast  Coast  Transp.  Co.  28  Fla. 
^.  29  Am.  St  Rep.  258,  10  So.  480. 

^eMn.  Fnuak  J.  Ifoeaok*  Edsmr  A. 
iamsfC,  and  Charles  F.  Loesoh  for  re- 

Gteen  and  expressmen  have  no  right  to 
*^  a  railroad  station  for  the  purpose  of 
"iiotiBg  patronage  there  without  the  con- 
■it  of  the  railroad  company.  The  stations, 
^  the  railroads^  are  impressed  with  a 
P*^  use,  and  are  open  to  all  having  con- 
^'^t^fol  relations  with  the  company  or  its 
l"««geii;  but  this  does  not  embrace  the 
'i^  to  carry  on  any  private  business  in 
^  itation  or  train  without  the  consent 


of  the  company.  It  may  grant  an  exclusive 
license  to  one  person  to  solicit  custom  of  in- 
coming passengers  in  its  station,  and  ex- 
clude all  others  from  the  like  privilege. 

Jencks  v.  Coleman,  2  Sumn.  221,  Fed. 
Cas.  No.  7,258;  Com.  v.  Poioer,  7  Met.  696, 
41  Am.  Dec.  465 ;  Barker  v.  Midland  R.  Co: 
18  C.  B.  46;  Marriott  v.  JjOndbn  d  8.  W.  R. 
Co.  1  C.  B.  N.  S.  499;  Beadell  v.  Eastern 
Counties  R.  Co.  2  C.  B.  N.  S.  509;  Painter 
V.  London,  B.  d  8.  C.  R.  Co.  2  C.  B.  N.  S. 
702;  The  D.  R.  Martin,  11  Blatchf.  234,  Fed. 
Cas.  No.  1,030;  Barney  v.  Oyster  Bay  d 
H.  8.  B.  Co.  67  N.  Y.  301,  23  Am.  Rep.  115; 
Eaprcss  Cases,  117  U.  S.  1,  29  L.  ed.  791,  6 
Sup.  Ct.  Rep.  542,  628;  Old  Colony  R.  Co. 
V.  Tripp,  147  Mass.  35,  9  Am.  St.  Rep.  661, 
17  N.  E.  89;  Com.  v.  Carey,  147  Mass.  40, 
note,  17  N.  E.  97 :  Fluker  v.  Georgia  R.  d 
Bkg.  Co.  81  Ga.  461,  2  L.R.A.  843,  12  Am. 
St  Rep.  328,  8  S.  E.  529;  Gris^cold  v.  Webb, 
16  R.  I.  649>  7  L.R.A.  302,  19  Atl.  143; 
Chicago,  8t.  L.  d  N.  0.  R.  Co.  v.  Pullman 
8outhem  Car  Co.  139  U.  S.  79,  35  L.  ed.  97, 
11  Sup.  Ct.  Rep.  490;  8mith  v.  New  York, 
L.  E.  d  W.  R.  Co.  149  Pa.  249,  24  Atl.  304; 
New  York  C.  d  H.  R.  R.  Co.  v.  Flynn,  74 
Hun,  124,  26  N.  Y.  Supp.  859;  New  York 
C.  d  H.  R.  R.  Co.  V.  8heeley,  57  N.  Y.  S.  R. 
766,  27  N.  Y.  Supp.  185;  Brown  v.  New 
York  C.  d  H.  R.  R.  Co.  76  Hun,  355,  27 
N.  Y.  Supp.  69,  Affirmed  in  151  N.  Y.  674,. 
46  N.  E.  1146;  8ummitt  v.  State,  8  Lea. 
413,  41  Am.  Rep.  637;  Lucas  v.  Herbert 
148  Ind.  64,  37  L.R.A.  376,  47  N.  E.  146 
New  York,  N.  H.  d  H.  R.  Co.  v.  8covil 
71  Conn.  136,  42  L.R.A.  157,  71  Am.  S 
Rep.  159,  41  Atl.  246;  8nyder  v.  Unioi 
Depot  Co.  19  Ohio  C.  C.  368;  Kates  v.  At 
lanta  Baggage  d  Cab  Co.  107  Ga.  636,  4(^ 
L.R.A.  431,  34  S.  E.  372;  Oodbout  v.  8t. 
Paul  Union  Depot  Co.  79  Minn.  188,  47 
L.R.A.  532,  81  N.  W.  835;  Neiv  York  C.  S 
H.  R.  R.  Co.  T.  Warren,  31  Misc.  571,  64 
N.  Y.  Supp.  781;  Boston  d  A.  R.  Co.  v. 
Brown,  177  Mass.  65,  52  L.R.A.  418,  58  N. 
E.  189;  Boston  d  M.  R.  Co.  v.  8ullivan,  177 
Mass.  230,  83  Am.  St  Rep.  276,  58  N.  E. 
689 ;  New  York,  N.  H.  d  H.  R.  Co.  v.  Bork, 
23  R.  I.  218,  49  Atl.  965;  8t.  Louis  Drayage 
Co.  V.  Louisville  d  N.  R.  Co.  5  Inters.  Com. 
Rep.  137,  65  Fed.  39;  Donovan  v.  Pennsyl- 
vania Co.  61  L.R.A.  140,  57  C.  C.  A.  362, 
120  Fed.  215;  Bedding  v.  Gallagher.  72  N. 
H.  377,  64  L.R.A.  811,  57  Atl.  225. 

Respondent  has  the  legal  right  to  free 
and  unobstructed  entrance  to  its  passenger 
station  from  Canal  street.  Such  right  is  a 
property  right;  and  the  obstruction  of  such 
entrance  by  the  petitioners  gathering  there 
in  large  numbers  to  ply  their  vocations  is 
a  private  nuisance.  The  allegations  of 
respondent's  bill  are  fully  sustained  by  the 
proof. 
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Benjamin  v.  8torr,  L.  R.  9  C.  P.  400; 
Lyon  V.  Fishmongers  Co,  L.  R.  1.  App.  Cas. 
662 ;  Fritz  v.  Hohson,  L.  R.  14  Ch.  Div.  542 ; 
Jaques  v.  National  Ewhibit  Co.  15  Abb.  N. 
C.  250;  Hallock  v.  Scheyery  33  Hun,  111; 
Flynn  v.  Taylor,  53  Hun,  167,  6  N.  Y.  Supp. 
96,  127  N.  Y.  596,  14  L.R.A.  556,  28  N.  E. 
418;  Callanan  v.  Oilman,  107  N.  Y.  360,  1 
Am.  St.  Rep.  831,  14  N.  E.  264;  Cohen  v. 
yew  York,  113  N.  Y.  53^  4  L.RA.  406, 
10  Am.  St  Rep.  506,  21  N.  E.  700;  Carter 
V.  Chicago,  57  HI.  283 ;  Field  v.  Barling,  149 
m.  557,  24  L.Rji.  406,  41  Am.  St.  Rep.  311, 
37  N.  E.  850;  Newell  v.  Sass,  142  111.  104, 
31  N.  E.  176;  Far*  v.  Buckner,  6  C.  C.  A. 
1,  2  U.  S.  App.  488,  54  Fed.  925 ;  McDonald 
V.  Newark,  42  N.  J.  Eq.  136,  7  Atl.  855;  2 
Dill.  Mun.  Corp.  4th  ed.  §  687,  note,  656a; 
1  Lewis,  Em.  Dom.  2d  ed.  pp.  170-196;  Mc- 
Quaid  V.  Portland  d  V,  R,  Co,  18  Or.  237, 
22  Pac.  899;  1  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  225,  238;  Elliott,  Roads  &  Streets, 
2d  ed.  p.  761 ;  Branahan  v.  Cincinnati  Hotel 
Co.  39  Ohio  St.  333,  48  Am.  Rep.  457 ;  Lahr 
V.  Metropolitan  Elev.  R.  Co,  104  N.  Y.  268, 
10  N.  E.  528;  Redding  v.  Gallagher,  72  N. 
H.  377,  64  LJI.A.  811,  57  Atl.  225. 

Injunction  is  the  only  adequate  remedy 
in  the  case  at  bar. 

1  Spelling,  Inj.  &  Extr.  Rem.  2d  ed.  §§ 
338,  340;  1  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  225;  2  Lewis,  Em.  Dom.  2d  ed.  §  638; 
1  High,  Inj.  §§  816,  820;  Hilliard,  Inj.  2d 
ed.  §  328;  2  Dill.  Mun.  Corp.  4th  ed.  §  661 ; 
Elliott,  Roads  &  Streets,  2d  ed.  §  709 ;  Pennr 
sylvania  Co.  v.  Chicago,  181  111.  289,  53 
L.R.A.  223,  54  N.  E.  825 ;  Carter  v.  Chicago, 
57  111.  283;  Edwards  v.  Eaeger,  180  HI.  99, 
54  N.  E.  176;  Lowery  v.  Pekin,  186  111.  387, 
51  L.R.A.  301,  57  N.  E.  1062 ;  Chicago  Qen- 
era!  R.  Co.  v.  Chicago,  B.  d  Q.  R.  Co.  181 
ni.  605,  54  N.  E.  1026;  London  d  N.  W.  R. 
Co.  V.  Lancashire  d  Y.  R.  Co.  L.  R.  4  Eq. 
174;  New  York  C,  d  H.  R.  R.  Co.  v.  Flynn, 
74  Hun,  124,  26  N.  Y.  Supp.  859 ;  Brown  v. 
Neic  York  C.  d  H.  R.  R.  Co.  75  Hun,  355, 
27  N.  Y.  Supp.  69 ;  New  York  C.  d  H.  R.  R. 
Co.  V;  Sheeley,  57  N.  Y.  S.  R.  766,  27  N.  Y. 
Supp.  185;  New  York  C.  d  H.  R.  R.  Co.  v. 
Warren,  31  Misc.  571,  64  N.  Y.  Supp.  781; 
Snyder  v.  Union  Depot  Co.  19  Ohio  C.  C. 
868;  New  York,  N.  H.  d  H.  R.  Co.  v.  8co- 
vill,  71  Conn.  136,  42  L.R.A.  157,  71  Am. 
St  Rep.  169,  41  Atl.  246;  Boston  d  M.  R. 
Co,  V.  SuUivan,  177  Mass.  230,  83  Am.  St. 
Rep.  276,  58  N.  E.  189;  Goodson  v.  Rich- 
ardson, L.  R.  9  Ch.  221;  Seattle  Cos  d 
Electric  Co.  v.  Citizens'  Light  d  P.  Co.  123 
Fed.  588. 

Mr.  Justioe  Harlan  delivered  the  opin- 
ion of  the  court: 

This  suit  involves  some  questions  as  to 
the  relative  rights  of  the  parties  in  the  use 
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of  a  railroad  passenger  station  and  depot 
grounds,  and  in  the  use  of  the  public  side- 
walk and  street  adjacent  to  such  statioa 
and  grounds. 

The  facts  out  of  which  the  controversy 
has  arisen  are  clearly  established,  and  may 
thus  be  summarized: 

By  a  lease  executed  in  1871  the  Pennsyl- 
vania Company,  a  corporation  of  Pennsyl- 
vania, engaged  in  transporting  passengers 
and  freight  by  railroad,  acquired  the  pos- 
session and  control  of  the  Pittsburg,  Fort 
Wayne,  &  Chicago  Railway  and  all  ite  roll- 
ing stock  and  property, — the  latter  railway 
extending  from  Pittsburg  to  a  passenger 
station  at  or  near  the  comer  of  Canal  and 
Adams  streets,  in  Chicago. 

In  1880  the  lessee  company  erected  on  the 
leased  premises  a  new  passenger  house,  now 
known  as  the  Union  Passenger  Station, 
which  ever  since  has  been  and  is  now  occu- 
pied and  used  by  it  and  its  tenants,  the 
Chicago  &  Alton  Railway  Company,  the 
Chicago,  Burlington,  &,  Quincy  Railway 
Company,  the  Chicago,  Milwaukee,  ft  St 
Paul  Railway  Company,  and  the  Pittsburp, 
Cincinnati,  Chicago,  &  St.  Louis  Railway 
Company.  The  companies  just  named  occu- 
py and  use  that  station  under  a  perpetual 
lease  by  which  the  Pennsylvania  Company, 
as  between  it  and  its  tenants,  has  charge 
of  the  station,  with  authority  to  control 
and  manage  all  trains  therein  as  well  as  all 
watchmen  and  employees  in  the  busines<» 
there  transacted. 

•This  passenger  station  is  the  only  termi  [ 
nus  in  Chicago  of  each  of  those  lines  of  rail- 
way, and  through  that  station  alone  can  the 
several  companies  using  it  conduct  an  ox- 
change  of  passengers  and  baggage  and  tb** 
transportation  and  handling  of  the  Vnit*d 
States  mail  and  express  parcels. 

The  extent  of  the  business  done  at  that 
station  is  indicated  by  the  statement  that 
the  Chicago  &  Alton  Railway  Company  con- 
trols and  operates  in  the  transaction  of  what 
is  commonly  called  interstate  business  ox-er 
1,000  miles  of  railway;  the  Chicago,  Bur- 
lington, &  Quincy  Railway  Company,  over 
7,000  miles;  the  Chicago,  Milwaukee,  A.  St. 
Paul  Railway  Company,  over  6,000  mile^; 
the  Pittsburg,  Cincinnati,  Chicago,  A.  St. 
Louis  Railway  Company,  over  1,400  miles; 
and  the  Pennsylvania  Company,  ovw  1,000 
miles. 

At  this  station  the  average  number  ol 
passengers  arriving  and  departing  is  over 
30,000  each  day ;  the  average  number  of  par- 
cels of  baggage  daily  received  and  delix-ri^ 
is  over  2,200,  and  the  average  number  of 
tons  of  United  States  mail  daily  rweivwi 
and  delivered  is  over  250.  Passenger  trains 
to  the  number  of  250  arrive  and  depart  oarh 
day.     This  statement  does  not  include  the 
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kzfe  Bnmber  of  express  parcels  daily  han- 
dled tt  tlie  station.  , 

An  tid»ts  of  interstate  passengers  arriv- 
iag  and  departing  from  this  station,  known 
ts  tliiaagh  tickets,  have  attached  to  each 
t  dieek  or  coupon  for  conveyance  through 
CkiogD  to  the  station  of  the  connecting  line 
9i  xtihtHui  designated  on  such  tickets,  and 
Mt  ronning  into  or  out  of  the  passenger 
depot  of  the  Pennsylvania  Company.  The 
ktter  company  and  the  other  companies 
Maed  have  contracts  for  the  use  of  a  line 
of  (nimibases  or  conveyances  for  the  per- 
ionnnee  of  the  services  called  for  by  such 
eoipoBs  or  checks,  and  those  omnibuses  or 
eosre^nnees  form  the  only  regular  connect- 
iip  lines  of  transportation  between  the 
PttiBjlTania  Company's  station  and  the 
stitiou  of  other  railways  in  Chicago. 

pB]  'Besides  the  Pennsylvania  Company*s  sta- 
tno  there  are  five  other  railway  stations 
ii  Chiago. 

I  The  main  entrance  to  and  exits  from  the 
Feo&Ejhrania  Company's  station  for  passen- 
gers, for  employees,  and  for  the  public  us- 
ii;  the  staticm,  is  on  Canal  street,  about  100 
fert  Borth  of  Adams  street.  Substantially 
iO  ptssengers,  whether  arriving  or  depart- 
i&S..  pass  through  that  entrance,  which  is 
It  tike  head  of  a  flight  of  stairs  leading  down 
to  tad  np  from  the  station  platform  upon 
vU  trains  arrive  and  depart. 

Tbe  present  suit  was  instituted  by  the 
I^usjlvania  Company  against  the  defend- 
at  DoBOTin  and  others,  citizens  of  Illinois, 
fcr  Ue  purpose  of  protecting  that  company 
b  the  rajoyment  of  certain  all^^ed  rights 
»i  privileges  in  respect  of  its  passenger 
Katicm  and  depot  grounds  in  Chicago.  The 
phiotiff  allied  that  those  rights  had  been 
noUted  by  the  defendants,  and,  unless  en- 
JQoed  from  so  doing,  they  would  continue 
to  Tiolate  them,  to  its  great  damage. 

After  referring  to  its  efforts  for  many 
Tcin  to  protect  incoming  eSid  outgoing  pas- 
■sgen  from  extortion  and  annoyance  prac- 
tind  by  local  hackmen,  expressmen,  and  ho- 
td  nomers  congregating  about  its  station, 
ad  noinly  soliciting  the  patronage  of  pas- 
■igen,  tiie  plaintiff,  besides  stating  the 
tkive  facts,  alleged  that  it  was  compelled, 
k  18H  to  institute  a  partial  hack  service 
if  it!  own;  and,  for  the  purpose  of  protect- 
ing the  ri^ts  of  passengers,  it  made,  on  the 
11^  day  of  December,  1894,  an  arrangement, 
«  eoBl^act,  with  <me  Eighme  for  the  pur- 
poie  of  famishing  sufficient  carriage  and 
c^  lerrioe  to  passengers  arriving  at  its 
(Nation,  and  gave  to  him  for  a  carriage  stand 
«  aiall  piece  of  ground,  about  32  feet  wide 
i>d  about  10  feet  long,  in  the  northwest 
^^wr  of  its  passenger  station,  at  the  cor- 
ner of  lladison  street,  near  its  power  house, 
KqinriBg  him  to  keep,  at  all  times  clean  ve- 


hides,  carriages,  and  cabs  with  uniformed, 
honest,  and  competent  drivers,  who  would 
be  satisfactory  to  the  company;  to  make 
charges  for  the  use  of  such  carriages  and 
cabs  only  in  accordance  with  the  ordinances 
of  the  city  of  Chicago;  that  Eighme  'had [283] 
been  allowed  to  place  an  agent  inside  the 
company's  station  to  notify  passengers  that 
suitable  cabs  and  carriages  could  be  obtained 
from  such  agent;  that,  by  means  of  such  ar- 
rangement, the  company  made  full  provi- 
sion for  the  wants  of  incoming  passengers 
desiring  cabs  or  carriages  for  transportation 
from  its  station  to  any  part  of  Chicago. 
,The  arrangement  or  agreement  with  Eighme 
was  terminated  by  the  company  on  the  31st 
day  of  January,  a.  d.  1902,  and  a  similar 
arrangement  was  made  with  the  Parmelee 
Transfer  Company,  which  thereafter  suc- 
ceeded Eighme  in  the  same  business,  and 
now  carried  it  on  in  the  same  manner. 

The  plaintiff  charged  a  conspiracy  and 
confederation  among  the  defendants — hack 
drivers  and  members  of  the  Chicago  Hack, 
Coup6,  &  Cab  Drivers*  Union — to  injure  its 
business  and  property  rights,  alleging  that 
they  daily  gathered  in  numbers  from  eight 
to  twenty  men  at  a  time,  in  rows  and  groups, 
upon  the  sidewalk  in  front  of  its  main  en- 
trance, entered  the  company's  station  at  its 
main  entrance  by  twos  and  threes  at  a  time, 
without  plaintiff's  consent  and  against  its  ex- 
press objections,  and  in  loud  and  boisterous 
voices  and  manner  solicited  incoming  passen- 
gers and  baggage  for  their  vehicles;  that  de- 
fendants, by  their  numbers  and  noisy  calls, 
harassed  and  annoyed  passengers,  sometimes 
forcibly  laying  hold  of  them  when  leaving 
the  station  in  order  to  secure  their  patron- 
age, to  the  annoyance  and  confusion  of  pas- 
sengers, and  to  the  injury  and  damage  of 
the  plaintiffs;  that  the  number  of  the  de- 
fendants, upon  the  arrival  of  each  train  at 
the  entrance  and  within  the  station,  solic- 
iting businesses,  had  become  so  great  that  by 
their  boisterous  actions  and  obstruction  of 
the  sidewalk  and  the  interior  of  plaintiff's 
station,  without  its  consent,  they  had  in 
large  part  deprived  plaintiff  of  its  lawful 
property  rights  in  the  street  frontage,  and 
of  the  free  and  full  use  of  its  station  and 
property,  and  thereby  created  and  continued 
a  private  nuisance  damaging  to  the  plain- 
tiff's property,  depriving  it  of  the  full,  law- 
ful, beneficial  use  of  its  station  and  street 
frontage,  and  of  the  main  entrance  there 
to,  and  had  prevented  •and  now  daily  pre- [284] 
vented  it  from  securing  to  passengers  a  freu 
and  uninterrupted  passage  from  and  to  its 
station  and  to  arriving  and  departing 
trains;  and  that  by  such  acts  of  the  defend- 
ants great  and  substantial  damages  were  in- 
flicted upon  plaintiff's  property,  different  in 
kind  and  degree  from  that  suffered  by  the 
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general    public,    incapable   of   computation, 
and  which  could  not  be  compensated  at  law. 

It  was  further  averred  in  the  bill  that  the 
defendants  asserted  the  right — and  acted  up- 
on that  claim  and  assertion — to  enter  the 
station  of  the  plaintiff  at  all  times,  in  such 
numbers  as  suited  their  purposes,  to  remain 
there  and  occupy  such  portions  of  the  sta- 
tion as  they  saw  fit  in  soliciting  the  custom 
of  incoming  passengers,  regardless  of  the 
consent  or  the  regulations  of  the  plaintiff, 
or  the  use  to  which  its  property  .is  lawfully 
devoted,  and  to  the  prejudice  of  its  duties 
and  business  as  a  common  carrier,  and  by 
their  actions  largely  deprived  the  plaintiff 
of  the  control  of  its  property,  to  its  irrepa- 
rable loss  and  damage. 

Alleging  that  its  rights  could  not  be  ef- 
fectively protected  except  by  the  decree  of 
a  court  of  equity,  the  plaintiff  prayed  that 
the  defendants  be  perpetually  enjoined  from 
"entering  the  station"  of  the  plaintiff  "for 
the  purpose  of  soliciting  the  custom  of  in- 
coming passengers  for  cabs,  carriages,  ex- 
press wagons,  or  hotels,  respectively;  and 
that  the  occupation  of  the  sidewalk  and 
street  abutting  the  main  entrance  of  your 
orator's  said  station  by  said  defendants  for 
the  purpose  of  soliciting  custom  of  passen- 
gers for  their  said  cabs,  carriages,  express 
wagons,  and  hotels  be  decreed  to  be  a  nui- 
sftnce  to  your  orator,  and  damaging  to  its 
property ;  and  that  said  defendants  and  each 
of  them,  and  all  persons  acting  in  concert 
with  them,  whose  names  are  unknown  to 
your  orator,  may  be  perpetually  enjoined 
from  congregating  singly  or  in  larger  num- 
bers upon  the  said  sidewalk  at  the  main  or 
any  other  entrance  of  your  orator's  said  sta- 
tion for  the  purpose  of  plying  their  respec- 
tive vocations  as  hackmen,  cabmen,  express- 
men, or  hotel  nmners,  and  from  interfering 
^vith  or  Roliciting  the  custom  of  any  of  the 
[885]  passengers  *upon  the  sidewalk  adjoining  said 
station  at  any  main  or  other  entrance  to 
said  station ;  and  that  your  orator  may  have 
such  other  and  further  relief  in  the  premises 
ns  the  nature  of  its  case  may  require,  and  to 
your  honors  shall  seem  meet." 

The  defendants  filed  an  answer,  putting 
in  issue  the  material  allegations  of  the  bill, 
and  insisting  upon  their  legal  right  to  have 
their  vehicles  in  the  public  street  in  front 
of  t!)e  company's  station,  and  to  go  upon  the 
plaintiff's  depot  grounds  or  into  its  station, 
as  well  as  to  stand  upon  the  sidewalk  in 
front  of  the  main  entrance  to  the  stntion, 
for  the  purpose  of  soliciting  the  business  of 
incoming  or  outgoing  passengers. 

A  motion  for  an  injunction  against  the 
defendants   was   heard  upon   the  pleadings 
and  upon  affidavits  filed  by  the  respective 
pnrtios.     The  circuit  court  granted  a  pre 
liminary  injunction  to  the  effect  that  the  dc 
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fendants  and  all  persons  claiming  to  &c1 
imder  their  authority,  direction,  or  control^ 
or  to  whom  notice  of  the  court's  order  oi 
injunction  should  come,  refrain  "from  enter- 
ing the  passenger  station  of  complainant  al 
the  corner  of  Adams  and  Canal  streets,  in 
the  city  of  Chicago,  to  solicit  custom  of  the 
incoming  passengers  for  cabs,  carriages,  ex- 
press wagons,  or  hotels,  and  do  absolutely 
desist  and  refrain  from  congregating  upon 
the  sidewalk  in  front  of,  adjacent  to,  or 
about  such  entrances  to  said  passenger  sta- 
tion,  and  from  soliciting  the  custom  of  pas- 
sengers for  cabs,  carriages,  express  wagons, 
or  hotels  until  the  further  order  of  the  eourt 
in  the  premises." 

The  defendants  appealed  from  that  order, 
and  it  was  affirmed  in  the  circuit  court  of 
appeals,  except  the  last  clause  thereof, 
which  was  modified  by  restraining  the  de- 
fendants "from  congregating  upon  the  side- 
walk in  front  of,  adjacent  to,  or  about  the 
entrances  of  appellee's  [company's]  passen- 
ger station  .  .  .  and  from  there  solicit- 
ing the  custom  of  passengers,  so  as  to  inter- 
fere  with  the  ingress  and  egress  of  passen- 
gers and  employees."  61  L.  R.  A.  140,  57 
C.  C.  A.  362,  120  Fed.  215.  Subsequently, 
a  final  decree  was  passed  in  the  circuit 
court  in  conformity  with  the  above  order 
of  tne  circuit  court  of  appeals.  •That  decree,  j 
upon  appeal  by  the  defendants,  was  affirmed 
in  the  latter  court,  and  the  case  is  now  be- 
fore this  court  upon  writ  of  certiorari,  sued 
out  by  the  defendants. 

As  this  case  is  before  us  on  writ  of  certi- 
orari, we  can  dispose  of  all  questions  arising 
on  the  record. 

Upon  the  pleadings  two  principal  in- 
quiries arise:  First,  whether  the  Pennsyl- 
vania Company,  having  made  an  arrange- 
ment with  the  Parmelee  Transfer  Company 
to  furnish,  at  its  passenger  station,  from 
time  to  time,  all  vehicles  necessary  for  the 
accommodation  ^f  passengers  arriving  there 
on  its  trains  or  on  the  trains  of  other  rail- 
road companies,  may  legally  exclude  from  \\m 
depot  grounds  or  passenger  station  all  hack- 
men  or  expressmen  coming  to  either  for  the 
purpose  only  of  soliciting  for  themselves  the 
custom  or  patronage  of  passengers.  Second, 
whether,  in  virtue  of  its  ownership  of  the 
passenger  station  and  depot  grounds  in  ques- 
tion, the  railroad  company  is  entitled,  in 
prosecuting  its  business,  to  any  greater 
privileges  in  respect  of  the  use  of  the  side- 
walk and  street  in  front  of  the  main  en- 
trance to  such  station  than  belonged  to 
the  defendants  in  the  prosecution  of  their 
business. 

Much  has  been  said  in  argument  as  to 
the  functions  and  duties  of  railroad  com- 
panies. Under  the  decisions  of  this  court 
there  can  be  no  doubt  as  to  the  nature  of 
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tlwK  fusctknifl  or  dntfes.    In  Vew  Jersey , 
fitMii  Joe.  Co,  T.  Merchants'  Bank,  6  How. 
344,  382,  12  L.  ed.  465,  482,  this  court  held 
tkit  a  corporation  engaged,  under  legisla- 
te authority,  in  the  transportation  of  pas- 
KignB  and  freight  over  navigable  waters, 
HI  ''in  the  exercise  of  a  sort  of  public  office, 
aad  has  public    duties    to    perform."     In 
Oikatt  T.  Fond  du   Lac  County,   16  Wall. 
rs.  694,  695,  21   L.  ed.   382,  388,  it  was 
•djodfed   that    a    railroad,    whether    con- 
ttmrted  by  a  private  corporation  or  by  in- 
PAjdnidoala  under  the  autnority  of  a  •l^isla- 
tir?  grant,  or  by  the  state  itself,  was  a  pub- 
lic hifrhway,   and    that   the   function    per- 
famd  by  the  corporation  was  that  of  the 
itite,  and  the  uses  to  which  its  property 
«is  derated  were  of  a  public  nature.     In 
(^tmhury  v.  Culver,  19  Wall.  83,  91,  22 
L  ed.  100,  104,  it  was  said  that  the  con- 
ftniction  or  maintenance  of  a  public  high- 
ny  was  "for  the   promotion  of  a  public 
ase."    So  in  Pine  Grove  Tu>p.  v.  Talcott,  19 
Win.  666,  676,  22  L.  ed,  227,  233,  which 
BToJved  the   validity    of   taxation,    under 
Ifislative  authority,  to  aid  in  the  construc- 
tiflt  of    a    railr<md     by    a     corporation: 
*T^<ragh  the  corporation   was  private,  its 
I      vork  vas  public,  as  much  so  as  if  it  were 
I      to  be  constructed  by*  the  state."    Again,  in 
I      Oftrokee  Nation  v.  Southern  Kansas  R.  Co, 
i      U5  U.  S.  641,  657,  34  L.  ed.  295,  302,  10 
Sip-  Ct  Rep.  965,  971 :     "The  question  is 
■0  longer  an  open  one,  as  to  whether  a  rail- 
raid  is  a  public  highway,  established  pri- 
■irilr  for  the  convenience  of  the  people, 
ttd  to  subserve  public  ends,  and  therefore 
•okjeet  to  governmental  control  and  regu-' 
ton.    It  is  because  it  is  a  public  high- 
»iy,  and  subject  to  such  control,  that  the 
florporation  by  which  it  is  constructed,  and 
W  Thich  it  is  to  be  maintained,  may  be 
permitted,  under  legislative  sanction,  to  ap- 
propriate private  property  for  the  purposes 
9f  *  ri^t  of  way,  upon  making  just  compen- 
KtioQ  to  the  owner  in  the  mode  prescribed 
fcf  law."    To  the  same  effect  are   United 
ititei  T.  Trans- Missouri  Freight  Asso,  166 
C.  S.  290,  332,  41   L.  ed.   1007,   1024,   17 
S«p.  Ct  Rep.  540;  Smyth  v.  Ames,  169  U. 
6.  4W,  544,  42  L.  ed.  819,  848,  18  Sup.  Ct. 
Rep.  418;  Lake  Shore  d  M,  S.  R.  Co.  v.  Ohio, 
na  C.  S.  285,  301,  43  L.  ed.  702,  708,  19 
&^  Ct  Rep.  465.     Necessarily,  the  same 
pnaeiples  apply  in  reference  to  the  use  of 
t^  compan/'s    station    house    and    depot 
pwads;  for  they  are  held  in  the  same  right 
tf  tfe  its  road,  its  locomotives,  and  other 
propwty  or   appliances    employed    in    the 
taasportation   of   passengers   and   freight, 
mi  mmt  be  devoted  primarily  to  public 
■e  to  the  extent  necessary  for  the  public 
^jtdt  mtended  to  be  accomplished  by  the 
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construction  and  maintenance  of  the  rail- 
road as  a  highway. 

It  by  no  means  follows,  however,  that  the 
company  may  not  establish  such  reasonable 
rules,  in  respect  of  the  use  of  its  property, 
as  the  public  convenience  and  its  interests 
may  suggest,  provided  only  that  such  rule«? 
are  consistent  with  the  •ends  for  which  the [294] 
corporation  was  created,  and  not  inconsist- 
ent with  public  regulations  legally  estab- 
lished for  the    conduct  of  its  business.    Al- 
though its  functions  are  public  in  their  na- 
ture, the  company  holds  the  legal  title  to 
the  property  which  it  has  undertaken   to 
employ  in  the  discharge  of  those  functions. 
And,  as  incident  to  ownership,  it  may  use 
the  property  for  the  purposes  of  making 
profit  for  itself;   such  use,  however,  being 
always   subject  to  the  condition  that  the 
property  must  be  devoted  primarily  to  pub- 
lic objects,   without  discrimination   among 
passengers  and  shippers,  and  not  be  so  man- 
aged as  to  defeat  these  objects.     It  is  re- 
quired, under  all  circumstances,  to  do  what 
may  be  reasonably  necessary  and  suitable 
for  the  accommodation  of  passengers   and 
shippers.     But  it  is  under  no  obligation  to 
refrain  from  using  its  property  to  the  l>e8t 
advantage  of  the  public  and  of  itself.     It  is 
not  bound  to  so  use  its  property  that  others, 
having  no  business  with  it,  may  make  profit 
to  themselves.     Its  property  is  to  be  deemed, 
in  every  legal  sense,  private  property  as  be- 
tween it  and  those  of  the  general  public  who 
have  no  occasion  to  use  it  for  purposes  of 
transportation.     In  Western  U.  Teleg.  Co.  v. 
Pennsylvania  R.  Co.  195  U.  S.  540,  49  L. 
ed.  312,  25  Sup.  Ct.  Rep.  133,  the  court  con- 
sidered the  nature  of  the  interest  which  a 
railroad  company  had  in  its  right  of  way.    It 
was  there  said:  "A  railroad's  right  of  way 
has,  therefore,  the  substantiality  of  the  fee, 
and  it  is  private  property  even  to  the  public 
in  all  else  but  an  interest  and  benefit  in 
its    uses.     It    cannot   be    invaded    without 
guilt  of  trespass.     It  cannot  be  appropriated 
in  whole  or  part  except  upon  the  payment 
of  compensation.    In  other  words,  it  is  en- 
titled to  the  protection  of  the  Constitution, 
and  in  the  precise  manner  in  which   pro- 
tection is  given."     In  that  case  the  court 
referred,  with  approval,  to  the  observation 
of  the   supreme  court  of  Pennsylvania  in 
Philadelphia  d  R.  R.  Co.  v.  Hummell,  44 
Pa.   375,   84  Am.   Dec   457,   to  the   effect 
"that  a  railroad  company  is  a  purchaser,  in 
consideration  of  public  accommodation  and 
convenience,  of  the  exclusive  possession  of 
the  ground  paid  for  to  the  proprietors  of 
it."    So,  in  Pittsburgh,  *Ft.  W.  d  C.  R.  Co.  [296] 
V.  Bingham,  29  Ohio  St.  370,  371,  23  Am. 
Rep.  751,  the  supreme  court  of  Ohio  said 
that  "for  all  purposes  not  connected  with 
the  operation  of  its  road,  the  right  of  the 
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company  to  the  ezdusive  use  and  enjoyment 
of  the  corporate  property  is  as  perfect  and 
absolute  as  is  that  of  an  owner  of  real  prop- 
erty not  burdened  with  public  or  private 
easements  or  servitudes." 

Applying  these  principles  to  the  case  be- 
fore us,  it  would  seem  to  be  clear  that  the 
Pennsylvania  Company  had  the  right — if  it 
was  not  its  l^al  duty — to  erect  and  main- 
tain a  passenger  station  and  depot  buildings 
in  Chicago  for  the  accommodation  of  pas- 
sengers and  shippers  as  well  as  for  its  own 
benefit;  and  that  it  was  its  duty  to  manage 
that  station  so  as  to  subserve,  primarily, 
the  convenience,  ccwnfort,  and  safety  of  pas- 
sengers and  the  wants  of  shippers.  It  was 
therefore  its  duty  to  see  to  it  that  passen- 
gers were  not  annoyed,  disturbed,  or  ob- 
structed in  the  use  either  of  its  station  house 
or  of  the  grounds  over  which  such  passen- 
gers, whether  arriving  or  departing,  would 
pass.  It  was  to  that  end — primarily,  as  we 
may  assume  from  the  record — that  the 
Pennsylvania  Company  made  an  arrange- 
ment with  a  single  company  to  supply  all 
vehicles  necessary  for  passengers.  We  can- 
not say  that  that  arrangement  was  either 
unnecessary,  unreasonable,  or  arbitrary;  on 
the  contrary,  it  is  easy  to  see  how,  in  a  great 
city,  and  in  a  constantly  crowded  railway 
ptation,  such  an  arrangement  might  promote 
the  comfort  and  convenience  of  passengers 
arriving  and  departing,  as  well  as  the  effi- 
cient conduct  of  the  company's  business. 
The  record  does  not  show  that  the  arrange- 
ment referred  to  was  inadequate  for  the  ac- 
commodation of  passengers.  But  if  inade- 
quate, or  if  the  transfer  company  was  al- 
lowed to  charge  exorbitant  prices,  it  was  for 
passengers  to  complain  of  neglect  of  duty 
by  the  railroad  company,  and  for  the  con- 
stituted authorities  to  take  steps  to  compel 
the  company  to  perform  its  public  functions 
with  due  regard  to  the  rights  of  passengers. 
The  question  of  any  failure  of  the  company 
to  properly  care  for  the  convenience  of  pas- 
[896]sengers  *was  not  one  that,  in  any  legal  as- 
pect, concerned  the  defendants  as  licensed 
hackmen  and  cabmen.  It  was  not  for  them 
to  vindicate  the  rights  of  passengers.  They 
only  sought  to  use  the  property  of  the  rail- 
road company  to  make  profit  in  the  prose- 
cution of  their  particular  business.  A  hack- 
man,  in  nowise  connected  with  the  railroad 
company,  cannot,  of.  right  and  against  the 
objections  of  the  company,  go  upon  its 
grounds  or  into  its  station  or  cars  for  the 
purpose  simply  of  soliciting  the  custom  of 
passengers;  but,  of  course,  a  passenger,  up- 
on arriving  at  the  station,  in  whatever  ve- 
hicle, is  entitled  to  have  such  facilities  for 
his  entering  the  company's  depot  as  may  be 
necessary. 

Here  the  defendants  press  the  suggestion 
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that  they  are  entitled  to  the  same  rights    m 
were   accorded   by   special   arrangement      i 
the  Parmelee  Transfer  Company.     They    ii 
sist,  in  effect,  that,  as  carriers  of  passenir^r 
they  are  entitled  to  transact  their  busine^ 
at  any  place  which,  under  the  authority    c 
law,  is  devoted  primarily  to  public  uses,— 
certainly,  at  any  place  open  to  another  eai 
rier  engaged  in  the  same  kind  of  busine-sa 
But  this   contentiqp,   when  applied    to    tli 
present  case,  cannot  be  sustained.     The  rail 
road  company  was  not  bound  to  accord  tlii 
particular  privilege  to  the  defendants  simple 
because  ic  had  accorded  a  like  privilege    t^ 
the  Parmelee  Transfer  Company;  for  it  ha*: 
no  contractual  relations  with  the  defendAnt.*^ 
and  owed  them,  as  hackmen,  no  duty  to  ai< 
them  in  their  special  calling.    The  defend 
ants  did  not  have,'  or  profess  to  have,  aji3 
business  of  their  own  with  the  company.      Im 
meeting  Jheir  obligations  to  the  public,  whnt^ 
ever  the  nature  of  those  obligations,  the  de- 
fendants could  use  any  property  owned  by 
them,  but  they  could  not,  of  right,  use  the 
property  of  others  against  their  consent.     In 
maintaining  a  highway,  under  the  authority 
of  the  state,  the  first  and  paramount  oblig^a- 
tion  of  the   railroad  company   was,  as   we 
have  already  said,  to  consult  the  comfort 
and  convenience  of  the*public  who  used  thnt 
highway.     To  that  end  it  could  use  all  suit 
able  means  that  were  not  forbidden  bv  law. 
In  its  discretion  it  *could  accept  the  rfid  or 
stipulate   for  the   services  of  others,     Buv, 
after  providing  fully  for  the  wants  of  pa» 
sengers  and  shippers,  it  did  not  undertake, 
expressly  or  by  implication,  to  so  use  it-» 
property   as   to  benefit   those   who   had   no 
business  or  connection  with  it.     It  is  true 
that  by  its  arrangement  with  the  railroad 
company  the  Parmelee  company  was  given 
an  opportunity  to  control,  to  a  great  extent, 
the   business   of   carrying   pas-^ngers   from 
the  Union  Passengers'  Depot  to  other  rail- 
way stations  and  to  hotels  or  private  houses 
in  Chicago.     But  in  a  real,  substantial,  le- 
gal sense,  that  arrangement  cannot  be  re- 
garded as  a  monopoly  in  the  odious  sense 
of  that  word,  nor  does  it  involve  an  improp- 
er use  by  the  railroad  company  of  its  prop- 
erty.    That  arrangement  is  to  be  deemed, 
not  unreasonably,  a  means  devised  for  the 
convenience  of  passengers  and  of  the  rail- 
road company,  and  as  involving  such  uw 
by  the  company  of  its  property  as  is  con- 
sistent with  the  proper  performance  of  its 
public  duties  and  its  ownership  of  the  prop- 
erty in  question.     If  the  company,  by  such 
use  of  its  property,  also  derived  pecuniary 
profit  for  itself,  that  was  a  matter  of  no 
concern  to  the  defendants,  and  gave  them 
no  ground  of  complaint. 

This   question   is   not  controlled  by  mny 
statute    of    Ulinois.    Referenee    has    been 
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Btde  to  tlie  Illinois  aet  as  amended  in 
1883,  by  whidi  it  is  provided  that  every 
nilroad  in  that  state  shall,  ''at  all  junc- 
tioH  with  other  railroads,  at  all  depots 
viiere  said  railroad  companies  stop  their 
tnias  regnlarly  to  receive  and  discharge 
puKogers  in  cities  and  villages,  for  at 
Ictst  one-half  hour  before  the  arrival  of, 
ud  ooe-half  hour  after  the  arrival  of,  any 
ptnoger  train,  cause  their  respective  de- 
pot! to  be  open  for  the  reception  of  passen- 
gcn;  said  depots  to  be  kept  well  lighted 
tad  warmed  for  the  space  of  time  afore- 
md;"  also,  to  the  act  of  1877,  as  amended 
IB  1695,  by  which  it  is  provided,  ''that  all 
nilroids  in  this  state  carrying  passengers 
m  freight  shall,  and  they  are  hereby  re- 
quired to,  build  and  maintain  depots  for  the 
comfort  of  passengers  and  for  the  protec- 
tion of  shippers  of  freight,  where  such 
pM^nilToad  'companies  are  in  the  practice  of 
nceiring  and  delivering  passengers  and 
frei^t,  at  all  towns  and  villages  haVing  a 
popalation  of  two  hundred  or  more,  on  the 
fine  of  their  roads  and  roads  leased  and 
opented  by  them."  Kurd's  Rev.  Stat. 
mi)  1901,  pp.  1378,  1386.  Clearly,  these 
sUtntea  have  nothing  to  do  with  the  mat- 
ter before  us.  They  relate  only  to  the  com- 
fert  tad  convenience  of  passengers  and 
ikippers  of  freight,  and  do  not  confer  or 
usome  to  confer  any  rights  on  hackmen  or 
tthmen  who  seek  to  enter  the  depot  grounds 
ud  station  of  the  railroad  company  merely 
to  soHdt  business  for  themselves.  It  docs 
Mt  appear  that  the  state  has  undertaken 
by  tny  statute  to  compel  the  railroad  com- 
paoT  to  share  the  use  of  its  depot  grounds 
tad  station  with  hackmen  and  cabmen  seek- 
B?  to  oae  them  only  to  solicit  custom  for 
tfemselves.  Whether  such  a  statute  would 
be  Tdid,  we  need  not  now  consider  or  de- 
termine. 

In  the  Express  Cases,  117  U.  S.  1,  24,  29 
L  ed.  791,  801,  6  Sup.  Ct.  Rep.  542,  554, 
•28,  whidi  involved  a  general  inquiry  as  to 
tke  respective  rights  of  railroad  and  express 
eoDpanies  in  respect  of  the  use  of  railroads 
^  the  transportation  of  express  parcels, 
tkis  court  said:  "So  long  as  the  public 
«re  served  to  their  reasonable  satisfaction, 
it  b  a  matter  of  no  importance  who  serves 
tkem.  The  railroad  company  performs  its 
»bole  duty  to  the  public  at  large  and  to 
•Mb  individual  when  it  affords  the  public 
»fl  reasonable  express  accommodations.  If 
tbis  is  done,  the  railroad  company  owes  no 
^  to  the  public  as  to  the  particular 
'^wiQes  it  shall  select  for  that  purpose. 
^  public  requirf^  the  carriage,  but  the 
"opttj  may  choose  its  own  appropriate 
■**»*  of  carriage,  always  provided  they 
"^  such  as  to  insure  reasonable  prompt- 
■o*  sad  security/ 
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In  Chicago,  8i.  L.  d  K,  O.  R.  Co.  v. 
Pullman  Southern  Car  Co.  139  U.  S.  79,  87, 
35  L.  ed.  97,  100,  11  Sup.  Ct.  Rep.  490,  one 
of  the  questions  was  as  to  the  validity  of 
a  contract  between  a  railroad  company  and 
the  Pullman  company,  whereby  the  latter 
was  given  the  exclusive  right  for  fifteen 
years  to  furnish  drawing-room  and  sleeping 
cars  to  be  used  by  the  former,  and  where- 
by, also,  the  railroad  company  stipulated 
•that  during  that  term  it  would  not  ron-[29P] 
tract  to  give  a  like  privilege  to  other  sleep- 
ing-car companies.  That  contract  was  as-  . 
sailed  as  one  in  restraint  of  trade  and  as 
being  against  public  policy.  This  court 
said:  "The  authorities  cited  in  support  of 
this  contention  have  no  application  to  such 
a  contract  as  the  one  before  us.  The  de- 
fendant was  under  a  duty  arising  from  the 
public  nature  of  its  employment  to  furnish 
for  the  use  of  passengers  on  its  lines  such 
accommodations  as  were  reasonably  re- 
quired by  the  existing  conditions  of  passen- 
ger traffic.  Its  duty  as  a  carrier  of  passen- 
gers was  to  make  suitable  provisions  for 
their  comfort  and  safety.  Instead  of  fur- 
nishing its  own  drawing-room  and  sleeping 
cars,  as  it  might  have  done,  it  employed 
the  plaintiff,  whose  special  business  wa%  to 
provide  cars  of  that  character,  to  supply 
as  many  as  were  necessary  to  meet  the  re- 
quirements of  travel.  It  thus  used  the  in- 
strumentality of  another  corporation  in  or- 
der that  it  might  properly  discharge  its 
duty  to  the  public.  So  long  as  the  defend- 
ant's lines  were  supplied  with  the  requisite 
number  of  drawing-room  and  sleeping  cars, 
it  was  a  matter  of  indifference  to  the  public 
who  owned  them.  Express  Vases,  117  U.  S. 
1,  29  L.  ed.  791,  6  Sup.  Ct.  Rep.  542,  628." 

The  views  we  have  expressed  find  more  or 
less  support  in  niunerous  adjudged  cases, 
some  of  which  are  cited  in  the  margin. t 
There  are  cases  to  the  contrary,  but,  in 
onj  opinion,  the  better  view — the  one  sus- 
tained by  the  clear  weight  of  *authority  and [300] 
by  sound  reason  and  public  policy — is  that 
which  we  have  expressed. 

The  defendants  cite,  as  supporting  their 
contention,  Pennsylvania  Co.  v.  Chicago,  181 
111.  289,  53  L.  R.  A.  223,  54  N.  E.  825.  But 
that  case  did  not  involve  any  question  as 
to  the  right  of  licensed  cabmen  to  enter  the 
station  house  of  a  railroad  company,  against 
its  objection,  solely  for  the  purpose  of 
soliciting  the  custom  of  passengers.  What 
appears  in  the  opinion  of  the  majority,  and 
in  the  particular  cases  cited  by  the  learned 

fJencks  v.  Coleman,  2  Sumn.  221,  Fed.  Cas. 
No.  7,268 ;  The  D.  R.  Martin.  11  Blatchf.  233, 
Fed.  Cas.  No.  1,030 ;  Com.  v.  Power,  7  Met.  596, 
41  Am.  Dec.  465 ;  Barney  v.  Oyster  Bay  S.  B.  Co. 
67  N.  Y.  801 ;  Old  Colony  R.  Co.  v.  Tripp,  147 
Masa  36,  9  Am.  St.  Bep.  661,  17  N.  B.  89 :  Com. 
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state  court,  on  that  point,  was,  we  feel  con- 
strained to  say,  outside  of  the  issues  pre- 
sented, and  cannot  be  deemed  authoritative 
upon  the  question  now  being  considered. 
The  sole  issue  in  that  case  was  as  to  the 
validity  of  certain  ordinances  of  the  city 
of  Chicago  relating  to  the  use  by  hackmen 
of  the  public  street  and  sidewalk  in  front 
of  the  company's  station, — ^a  question  whol- 
ly different  from  the  one  relating  to  the 
special  arrangement  between  the  railroad 
company  and  the  Parmelee  Transfer  Com- 
pany. If  the  question  had  been  before  the 
state  court,  and  it  had  adjudged  that  a 
railroad  corporation  could  not  grant  to  one 
person  or  company  the  exclusive  right  with- 
in its  station  to  solicit  the  custom  of  pas- 
sengers (the  subject  not  being  covered  by 
any  valid  statute),  then  it  would  have  been 
necessary  to  consider  whether  the  subject 
was  not  one  of  general  law,  in  respect  of 
which  the  courts  of  the  United  States  were 
entitled  to  exercise  their  independent  judg- 
ment, in  light  of  the  settled  principles  that 
must  always  control  the  determination  of 
the  legal  rights  of  parties.  No  such  ques- 
tion is  now  presented. 

The  next  question  to  be  examined  is  that 
which  involves  the  respective  rights  of  the 
parties  in  the  use  of  the  public  street  and 
sidewalk  in  front  of  the  company's  passen- 
ger station. 

We  have  seen  that  the  original  tempo- 
rary restraining  order  of  the  circuit  court 
was,  in  general  terms,  to  the  effect  that  the 
defendants  desist  from  congregating  upon 
the  sidewalk  in  front  of,  adjacent  to,  or 
about  the  entrance  to  the  company's  pas- 
senger station,  and  from  soliciting  the  cus- 
[301]tom  of  passengers  *for  cabs,  etc.,  until  the 
further  order  of  the  court;  and  that  this 
order  was  so  modified  in  the  circuit  court 
of  appeals  as  to  restrain  only  such  congre- 
gating by  defendants  upon  the  sidewalk  as 
would  interfere  with  the  ingress  and  egress 
of  passengers  and  employees.  We  take  it 
that  the  final  decree  recognized  the  right  of 
the  defendants  in  prosecuting  their  business 
to  congregate,  in  reasonable  numbers,  upon 
the  sidewalks  in  front  of,  adjacent  to,  or 
about  the  entrance  of  the  company's  sta- 
tion, and  from  there  soliciting  the  oustcnn 
of   passengers,   providing  such    use   of  the 


T.  Carey,  147  Mass.  40,  note,  17  N.  E.  97 ;  State 
ex  rel.  Sheets  t.  UdIod  Depot  Co.  71  Ohio  St 
879,  08  L.  R.  A.  792,  73  N.  E.  633;  Norfolk 
ft  W.  R.  Co.  T.  Old  DomintoD  Baggage  TraDS- 
fer  Co.  99  Va.  Ill,  50  L.  R.  A.  722.  37  8.  B. 
784  ;  Fluker  v.  Georgia  R.  &  Bkg.  Co.  81  Qa 
461,  2  L.  R.  A.  843.  12  Am.  St.  Rep.  328,  8 
8.  E.  529;  Qrlswold  v.  Webb.  16  R.  I.  649;  7 
L.  R.  A.  302,  19  Atl.  143;  Summltt  v.  State. 
8  Lea,  413.  41  Am.  Rep.  637;  New  York.  N.  H. 
ft  H.  R.  Co.  T.  Scovlll.  71  Conn.  136,  42  L, 
R.  A.  157,  71  Am.  St  Rep.  159,  41  AU.  246; 
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sidewalks  did  not  obstruct  the  ingress  an4 
egress  of  passengers  and  employees. 

As  the  railroad  company  did  not  appeal 
from  the  final  decree  of  the  circuit  oourt» 
it  cannot,  upon  this  appeal,  complain  of 
any  of  its  provisions.  Ilie  defendants  did 
appeal,  and  they  object  to  the  decree  relat- 
ing to  the  use  of  the  sidewalk  and  street  in 
front  of  the  main  entrance  to  the  passenger 
depot. 

That  the  railroad  company,  by  its  agents 
and  employees,  are  entitled,  in  prosecuting 
its  business,  to  use,  in  all  appropriate  ways, 
the  sidewalk  and  street  in  front  of  its  sta- 
tion and  depot  grounds,  cannot  be  doubt- 
ed,— ^that  right  being  appurtenant  to  the 
lands  upon  which  its  station  bouse  and  de- 
pot grounds  stand.  Passengers  may,  there- 
fore, in  their  own  right,  as  well  as  in  right 
of  the  company,  use  the  sidewalk  in  order  to 
gain  access  to  the  depot  grounds  and  sta- 
tion, or  to  reach  the  public  street  when  leav- 
ing the  station. 

Referring  to  the  rights  of  abutting  own- 
ers, the  supreme  court  of  Illinois,  in  Field 
V.  Barling,  149  111.  656,  671,  24  L.  R.  A. 
406,  411,  41  Am.  St.  Rep.  311,  37  N.  E.  850. 
said:  "The  dedication  of  the  street  bv  the 
plat,  the  sale  of  lots  with  reference  to  it, 
conveyance  of  abutting  lots,  and  the  pay- 
ment of  the  money  for  the  conveyances,  were 
elements  sufficient  to  create  the  right.  The 
right  may  be  regarded  in  the  nature  of  an 
incorporeal  hereditament.  It  becomes  ap- 
purtenant to  the  lots.  As  to  the  rights  se- 
cured, they  are  plain:  to  have  the  street 
kept  open,  so  that  free  access  may  be  had 
to  and  from  lots  abutting  on  the  street.** 
In  the  later  case  of  Pennsylvania  Co.  v. 
Chicago,  181  111.  289,  63  L.  R.  A.  223.  M 
N.  E.  825,  above  *cited,  that  court  adjudg«Hl[ 
that  the  title  to  the  streets  in  Chicago  wa% 
vestec^  in  the  city,  and  *'it  has  the  conser- 
vation, control,  management,  and  supervi- 
sion of  such  trust  property,  and  it  is  its  du- 
ty to  defend  and  protect  the  title  to  such 
trust  estate.  The  city  has  no  pow-er  or  au 
thority  to  grant  the  exclusive  use  of  its 
streets  to  any  private  person  or  for  any  pri- 
vate purposes;  but  must  hold  and  control 
the  possession  exclusively  for  public  u«e. 
for  purposes  of  travel  and  the  like."  The 
general  doctrine  is  correctly  stated  in  Dillon 
on  Municipal  Corporations:     "For  example. 


Kates  V.  Alabama  BagRa^  &  Cab.  Co.  107  Oa. 

636.  46  L.  R.   A.  431.  34   S.   B.  372;  Godboat 

▼.  St  Paul  Union  Depot  Co.  79  lllnn.  188.  47 

L.  R.  A.  632.  81  N.  W.  836;  Boston  ft  A.  S. 

Co.  V.  Brown.  177  Mass.  66.  62  L.  R.  A.  418, 

58  N.  B.  189;  Boston  &  M.  R.  Co.  v.  SnUrvaa. 

I  177  Mass.  230.  83  Am.  8t  Rep.  276,  68  N.  E. 

I  689 ;  New  York,  N.  H.  &  H.  R.  Co.  v.  B«rk.  23 

I  R.  I.  218,  49  Atl.  966;  St.  Louis  Drayag?  Co. 

T.  Louisville  &  N.  R.  Co.  6  Inters.   Com.  Rs^ 

137,  66  Fed.  39;  Hedding  v.  Oallachcr.  72  N. 

H.  377,  64  L.  R.  A.  811,  67  AU.  226. 
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11  abattmg  owner's  right  of  access  to  and 
from  the  street,  subject  only  to  legitimate 
pablic  regulation,  is  as  much  his  property 
u  Ub  right  to  the  soil  within  his  boundary 
Uw*.  .  .  .  When  he  is  deprived  of  such 
ri^t  of  access,  or  of  any  other  easement 
comfcted  with  the  'use  and  enjoyment  of 
kis  property,  other  than  by  the  exercise  of 
fefitimite  public  regulation,  he  is  deprived 
ef  his  property."  Again:  "But  it  was 
further  seen  that  he  had  rights  not  shared 
bf  the  public  at  large,  special  and  peculiar 
to  himself,  and  which  arose  out  of  the  very 
Rliti<Hi  of  his  lot  to  the  street  in  front  of 
tt,  and  that  these  rights,  whether  the  bare 
fee  of  the  streets  was  in  the  lot  owner  or  in 
the  dtr,  were  rights  of  property,  and  as 
neh  ought  to  be  and  were  as  sacred  from 
kgisUtive  invasion  as  his  right  to  the  lot 
itaeit"  2  Dill.  Mun.  Corp.  4th  ed.  §§  5875. 
i36c.  So,  in  Lewis  on  Eminent  Domain, 
vkre  the  adjudged  cases  are  referred  to 
ud  examined:  ''When  the  owner  of  a 
tnct  of  land  lays  the  same  out  into  lots 
aad  streets,  and  sells  the  lots,  the  purchasers 
«i  such  lots  acquire,  as  appurtenant  there- 
to, t  private  right  of  way  and  access  over 
the  itreets.  This  private  right  arises  with- 
oit  injr  express  grant,  and  in  the  absence  of 
uj  statute.  The  law  presumes  that  the 
fuMes  had  in  mind  the  advantages  to  be 
Aaived  from  the  use  of  the  proposed  streets, 
id  implies  a  right  to  such  use  as  a  part  of 
^  grant  .  .  .  Therefore,  in  the  case 
<i  «ach  a  grant,  there  arises  by  operation  of 
kv  1  private  right  to  use  the  streets  in 
maection  with  the  lots  of  each  proprietor, 
vkicfa  b  as  inviolable  as  any  other  right  of 
property.  .  .  .  The  existence  of  these 
PW^private  rights  'and  easements  is,  therefore, 
atiiehr  independent  of  the  mode  in  which  the 
^tiwij  is  established,  or  of  the  estate  or 
oSeest  which  the  public  acquires  in  the 
Mil  of  the  street,  whether  a  fee  or  less." 
I^vis,  Em.  Dom.  2d  ed.  §  91/  and  authori- 
te  dted  in  notes.  See  also  jfetoell  v.  Bass, 
142  lU.  104,  31  N.  E.  176. 

But  the  rig^t  of  the  railrocul  company, 
m  shotting  owner,  and  the  rights  of  pas- 
■ogers,  are  not,  in  their  nature,  paramount 
t»  1^  rights  of  others  of  the  general  public 
to  QK  the  sidewalk  in  question  in  legiti- 
■ate  wzjs  and  for  legitimate  purposes. 
lioBfed  hackmoi  and  cabmen,  unless  for- 
kiddea  by  valid  local  regulations,  may,  with- 
ii  Tcasooable  limits,  use  a  public  sidewalk 
a  proaeeating  their  calling,  provided  such 
*e  is  not  materially  obstructive  in  its 
■•ture;  that  is,  of  such  exclusive  character 
n,  in  a  sobstantiai  sense,  to  prevent  others 
from  also  using  it  upon  equal  terms,  for 
kfiLiiDate    purposes.    Generally    spealdng, 

i»ir.  8. 


public  sidewalks  and  streets  are  for  use  by 
all,  upon  equal  terms,  for  any  purpose  con-  ' 
sistent  with  the  object  for  which  such  side- 
walks and  streets  are  established;  subject, 
of  course,  to  such  valid  regulations  as  may 
be  prescribed  by  the  constituted  authorities 
for  the  public  convenience;  this,  to  the  end 
that,  as  far  as  possible,  the  rights  of  all 
may  be  conserved  without  undue  discrimina- 
tion. 

By  the  Illinois  statutes  it  is  provided 
that  the  city  council  in  cities  may  regelate 
the  use  of  streets  and  sidewalks,  and  li- 
cense, tax,  and  regulate  hackmen,  omnibus 
drivers,  carters,  cabmen,  porters,  express- 
men, and  all  others  pursuing  like  occupa- 
tions, and  to  prescribe  their  compensation. 
Kurd's  Rev.  Stat.  (111.)  1901,  pp.  285,  287. 
And  by  ordinance  of  the  city  council  of 
Chicago  it  is  provided  that  "any  licensed 
hackney,  coach,  cab,  or  other  vehicles  for 
the  conveyance  of  passengers,  may  stand, 
while  waiting  for  employment,  at  the  fol- 
lowing places,  and  for  the  period  of  time 
hereinafter  provided :  .  .  .  Stand  No.  4. 
The  east  side  of  Canal  street,  occupying 
110  feet  between  Adams  and  Madison 
streets,  as  the  superintendent  of  police  shall 
direct  .  .  .  Stand  No.  6.  'At  all  rail- [304] 
road  depots  ten  minutes  previous  to  the  ar- 
rival of  all  passenger  trains.**  Rev.  Code 
of  Chicago,  §  498.  The  validity  of  this  or- 
dinance has  been  sustained  by  the  supreme 
court  of  Illinois.  Pennsylvania  Co,  v.  Chi- 
cago, 181  lU.  299,  63  L.  R.  A.  223,  64  N.  E. 
825.  Perceiving  nothing  in  the  above  pro- 
visions inconsistent  with  any  right  secured 
by  the  Constitution  of  the  United  States, 
we  accept  the  decision  of  the  state  court  as 
authoritative  upon  this  point.  When,  there- 
fore, licensed  hackmen  and  cabmen,  at  ap- 
propriate times,  placed  their  vehicles  in 
the  public  street,  next  to  the  sidewalk,  in 
front  of  the  company's  passenger  house, 
they  did  not  violate  the  regulations  estab- 
lished by  the  city  council.  Nor,  so  far  as 
the  plaintiff  is  concerned,  did  they  violate 
such  regulations,  when,  leaving  their  vehi- 
cles in  the  public  street,  at  the  appointed 
places,  they  stood  near  by  them  for  a  rea- 
sonable time  upon  the  sidewalk,  awaiting 
the  coming  of  passengers  from  the  station 
house.  What  they  could  not  legally  do — 
what  the  final  decree  properly  forbade  them 
to  do— was  to  congregate  upon  the  sidewalk 
in  front  of,  adjacent  to,  or  about  the  pas- 
senger house,  80  as  to  interfere  with  the 
ingress  and  egress  of  passengers.  Of  course, 
any  use  of  the  sidewalk  in  whatever  way 
that  would  unnecessarily  or  unduly  obstruct 
and  interfere  with  passengers  in  their  going 

203 


304-306 


SuFBEME  Court  or  the  United   States. 


Oct. 


or  coming  would  be  inconsistent  with  the 
rights  of  such  passengers  as  well  as  an  in- 
fringement of  the  right  of  the  company,  as 
abutting  property  owner,  to  have,  by  its 
agents  and  employees,  for  the  purposes  of 
its  business,  reasonable  access  to  and  from 
the  sidewalk  and  the  public  street. 

It  only  remains  to  inquire  as  to  the  com- 
petency of  a  court  of  equity  to  give  the 
railroad  company  the  relief  it  sought.  The 
defendants  insist  that  equity  cannot  prop- 
erly interfere.  But  the  inadequacy  of  a 
legal  remedy  in  such  a  case  as  this  one  is 
quite  apparent.  According  to  the  record 
the  attempt  of  the  defendants,  despite  the 
objections  of  the  company,  to  use  its  sta- 
tion house  and  depot  grounds  for  the  purpose 
of  meeting  passengers  and  soliciting  their 
patronage,  was  of  constant,  daily,  almost 
hourly  occurrence.  The  case  was  one  of  a 
(305]  continuing  'trfespass,  involving  injury  of  a 
permanent  nature.  A  suit  at  law  could 
only  have  determined  the  particular  wrong 
occurring  on  a  particular  occasion,  and 
would  not  reach  other  wrongs  of  like  char- 
acter that  would  occur  almost  every  hour 
of  each  day,  as  passengers  arrived  at  the 
station  of  the  company.  The  same  state  of 
things  existed  in  reference  to  such  use  of 
the  sidewalk  in  front  of  the  passenger  sta- 
tion as  unduly  interfered  with  the  rights 
of  passengers  arriving  and  departing.  Only 
a  court  of  equity  was  competent  to  meet 
such  an  unusual  emergency,  and  by  a  com- 
prehensive decree  determine  finally  and  once 
for  all  the  entire  controversy  between  the 
parties,  thus  avoiding  a  multiplicity  of 
suits,  and  conserving  the  public  interests. 
No  remedy  at  law  would  be  so  complete  or 
efficacious  as  a  suit  in  equity  in  such  a  case 
as  this  one.  Cooaaw  Min.  Co.  v.  South  Car- 
olina, 144  U.  S.  550,  36  L.  ed.  537,  12  Sup. 
Ct.  Bep,  689;  Smyth  v.  Amc«,  169  U.  S. 
466,  517,  42  L.  ed.  819,  838,  18  Sup.  Ct. 
Rep.  418.  The  supreme  court  of  Illinois 
well  said  in  Chicago  General  R.  Co.  v.  Chi- 
cago, B.  d  Q.  R.  Co.  181  111.  605,  611,  54  N. 
E.  1026:  "When  irreparable  injury  is 
spoken  of,  it  is  not  meant  that  the  injury 
is  beyond  the  possibility  of  repair,  or  beyond 
the  possibility  of  compensation  in  damages, 
but  it  must  be  of  such  constant  and  fre- 
quent recurrence  that  no  fair  or  reasonable 
redress  can  be  had  therefor  in  a  court  of 
law."  See  also  yewell  v.  Saas,  142  111.  104, 
115,  116,  31  N.  E.  176;  Carpenter  v.  Capital 
Electric  Co.  178  111.  29,  36,  43  L.  R.  A. 
645,  69  Am.  St.  Rep.  286,  62  N.  E.  973; 
Loicery  v.  Pekin,  186  111.  387,  398,  51  L.  R. 
A.  301,  57  N.  E.  lOCa. 

The  decree  of  the  Circuit  Court  of  AppeaU 
is  affirmed, 
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SANITARY     REDUCTION     WORKS      OJ 
SAN  FRANCISCO. 

(See  S.   C.   Reporter's  ed.   806-325.) 

1.  Miinietpal     corporations  —   BamitiLvi 
rearnlation*— disposal     of     rarbs^c^e..^ 

The  adoption  of  ordlDances  graotiDg  an  ex 
clasive  prlvilesre  for  fifty  years  to  dispose  oi 
garbage  and  refuse  matter  by  crematior  o\ 
reduction,  and  requiring  the  delivery  of  al 
such  material  at  the  crematory  or  redoctloi 
plant,  there  to  be  destroyed  at  the  expenM 
of  the  person,  company,  or  corporation  cx»n 
veying  the  same,  was  within  the  aatborit^ 
of  the  board  of  supervisors  of  the  city  aiul 
county  of  San  Francisco — under  Cal.  Const 
1879,  art.  11,  |  11,  Cai.  Stet,  1863,  p.  540 
Cal.  Stat.  1893,  p.  288 — to  make  and  enforce, 
within  the  city  and  county,  all  such  reason- 
able sanitary  and  other  regulations  as  ar« 
not  in  conflict  with  any  general  statute  oi 
with  the  Constitution,  and  which  liare  for 
their  object  the  preservation  of  the  public 
health. 


2.   Constttntlonal    law— dae    proeeaa     of 
law— municipal  disposal  of  c*rb««e«— 

Municipal  ordinances  requiring  all  garbsgv 
and  other  refuse  matter  to  be  delivered  at  a 
specified  crematory  or  reduction  plant,  there 
to  be  cremated  or  destroyed  at  the  expense 

Note. — On  municipal  power  over  nuUanc^ 
affecting  hightcaya  and  tcater$ — see  note  to 
Hagerstown  v.  Wltmer.  39  L.R.A.  649. 

Aa  to  what  conatitutea  due  proeeaa  of  lai^— 
see  Kuntz  v.  Sumption,  2  L.R.A.  655,  and  note; 
Re  Gannon,  5  L.R.A.  359.  snd  note ;  CI  man 
V.  Baltimore,  11  L.R.A.  224.  and  note;  and 
Oilman  v.  Tucker,  13  L.R.A.  304,  and  note. 
And  see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Pearson  v.  Yewdall,  24  L,  ed.  C.  S. 
436;  and  Wilson  v.  North  Carolina,  42  L.  ed. 
U.    S.    865. 

Monopoly  in  contract  or  ordinance  for  removal 

of  garbage. 

The  weight  of  authority  is  decidedly  to  the 
effect  that  a  municipal  ordinance  or  ct>Dtnirt 
conferring  an  exclusive  privilege  to  rooiore 
garbage  and  filth  is  a  valid  exercise  of  tb\ 
police  power.  Re  Vandine,  6  Pick.  187,  IT 
Am.  Dec.  351  ;  Walker  v.  Jameson,  140  Ind. 
591,  28  L.R.A.  679,  37  N.  E.  402,  39  N.  E, 
8C9;  Morgan  v.  Cincinnati.  12  Ohio  L.  J.  41; 
State  v.  Robb  (Me.)  60  Atl.  874;  SUte  v.  Orr, 
68  Conn.  101,  84  L.R.A.  279,  35  AU.  770; 
Grand  Rapids  v.  De  Vrles,  123  Mich.  670.  82 
N.  W.  269;  California  Reduction  Co.  v.  San- 
itary Reduction  Works,  61  C.  C.  A.  91.  12« 
Fed.  38;  Dupont  v.  District  of  Columbia,  '.^0 
App.  D.  C.  477;  Gardner  v.  Michigan.  199 
U.  S.  325,  poat,  212,  26  Sup.  Ct.  Rep.  106; 
Smiley  v.  MacDonald,  42  Neb.  5.  27  L.R..C 
540.  49  Am.  St.  Rep.  684,  60  N.  W.  355. 
And  see  note  to  the  case  last  dted  in  27 
L,R.A.  540. 

The    gathering   of   garbage   is    not   a    trade, 

business,   or  occupation   In   any   proper    sense; 

and  such  employment  does  not  come  under  tbt 

i  doctrine    respecting    monopolies   or    legUlatloa 
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if  tht  penoo,  company,  or  corporation  con* 
ttjiag  the  same,  are  not  wanting  in  the  due 
proc««s  of  law  required  by  U.  S.  Const.,  14tb 
▲■eBd.,  as  taking  private  property  for  pub- 
Ik  use  without  compensation,  even  if  some 
if  the  substances  so  destroyed  may  have 
kad  some  elements  of  value. 

[No.  25J 

ifyMi  October  26,  t7,  1905,    Decided  No- 
vember 27^  1905, 


0 


K  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  decree  which 
lifBKd  a  decree  of  the  Circuit  Court  for 
tit  Nortbem  District  of  California,  enjoin- 
ii^  noIatiouB  of  municipal  ordinances  for 
tkr  disposal  of  garbage.    Affirmed, 

See  same  ease  below,  61  C.  C.  A.  91,  126 
r«i.29. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Richard  T.  Hardins  argued  the 
owe,  and,  with  Messrs.  Oarret  W,  MoEn- 
<rteif,  Charles  Page,  and  Edward  J.  Mo- 
CiUdkeii,  filed  a  brief  for  petitioners. 

Ordinances  like  the  one  here  involved  are 
BSfcsstitutional  because  they  involve  a  con- 
iKition  of  property. 

Butt  V.  Robbins,  124  Ind.  308,  8  L.R.A. 
4S*  24  N.  E.  978;  Meyer  v.  Jwies,  20  Ky.. 
L  Rep.  1632,  49  S.  W.  809;  ller  v.  Ross,  64 
Xft  710,  57  L.R^.  895,  97  Am.  St.  Rep.  676, 
»  S.  W.  869 ;  River  Rendering  Co.  v.  Behr, 
77  Mo.  91,  46  Am.  Rep.  6;  Knauer  v.  Louis- 
«ife.  20  Ky.  L.  Rep.  193,  41  L.R.A.  219,  45 
S.  W.  510,  46  S.  W.  701 ;  State  v.  Morris, 
<7  U.  Ann.  1664,  18  So.  710;  Underwood  v. 
f'^'n.  42  y.  Y.  140;  Schoen  v.  Atlanta,  97 
Ga.  697,  33  L.R.A.  804,  25  S.  E.  380 ;  Cfreg- 
^  T.  .\>ur  York,  40  N.  Y.  273. 


Authority  to  grant  a  franchise  never  car- 
ries with  it  power  to  grant  an  exclusive 
franchise. 

Minium  v.  Larue,  23  How.  435,  16  L.  ed. 
574;  Detroit  Citizens*  Street  R.  Co.  v.  De- 
troit R.  Co.  171  U.  S.  48,  43  L.  ed.  67,  18 
Sup.  Ct.  Rep.  732. 

Wherever  an  incorporated  company  in 
any  action  asserts  a  right  against  another 
person,  based  upon  an  assumed  franchise 
or  power,  the  person  against  whom  the 
right  is  80  asserted  may,  as  a  defense,  deny 
the  existence  of  such  franchise  or  power. 

Zanesville  v.  Zanesville  Gaslight  Co.  47 
Ohio  St.  1,  23  N.  E.  55;  4  Thomp.  Corp.  § 
5340;  Waterloo  Turnp.  Road  Co.  v.  Cole, 
51  Cal.  386. 

Scavenger  work  has  a  well  accepted  and 
defined  meaning,  and  the  occupation  or 
business,  lowly  though  it  be,  has  existed  and 
has  been  recognized  and  regulated  for  ages. 

ller  V.  Ross,  supra. 

To  justify  the  exercise  of  the  police  power, 
the  public  interest  must  require  the  inter- 
ference and  the  measures  adopted  must  be 
reasonably  necessary  for  the  accomplish- 
ment of  the  purpose. 

Lawton  v.  Steele,  162  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499. 

The  right  to  follow  any  of  the  common 
occupations  of  life  is  an  inalienable  right. 

Allgeyer  v.  Louisiana,  165  U.  S.  578-589, 
41  L.  ed.  832-835,  17  Sup.  Ct.  Rep.  427. 

Messrs.  Sheldon  O.  KoUoss  and  Aldla 
B.  Browne  argued  the  cause,  and,  with 
Messrs.  C.  L.  Tilden  and  Alexander  Brit- 
ton,   filed  a  brief  for  respondent: 

The  action  of  the  board  of  supervisors 
was  a  valid  exercise  of  the  police  power. 

Slaughter-House  Cases,  16  Wall,  36,  62, 
21  L.  ed.  394,  404;  Hannibal  d  St.  J.  R.  Co. 


l>  rotnint   of   trade     Grand    Rapids    v.    De 

HoWin^  the  contrary  view  is  Re  Lowe,  54 
Ku.  T57.  27  L.RJL  546,  39  Pac.  710,  where 
a  ordlsaDce  making  It  unlawful  to  engage  in 
ts«  bosfsess  of  a  scavenger  without  having  a 
wme.  and  giving  to  licensed  scavengers,  two 
«  Bore  of  whom  shall  be  appointed  by  the 
Btfor,  tile  exclusive  privilege  of  removing 
PrtM|e  from  private  premises  as  well  as  from 
^  ftreeti,  was  held  invalid  as  an  attempt 
^  create  a  monopoly  of  a  lawfal  calling,  the 
'^ite  Constitiitlon  providing  that  special  priv- 
Bern  or  immnnitles  shall  not  be  granted  by 
187  trlbonal  or  agency  except  the  legislature. 

Aad  a  municipal  ordinance  directing  the 
V^^per  oflcers  to  enter  a  contract  with  one 
'  ooR  persons  for  the  collection  and  disposal 
<f  cvbace  at  the  expense  of  the  owners,  and 
mUbltfog.  under  penalty,  all  persons  not 
^Tlas  foch  a  contract  from  engaging  in  the 
^■^en.  was  held  invalid  as  tending  to  create 

taooopoly,  in  Kossel  v.  Erie,  8  Pa.  Dlst.  R. 

IKl 

8t,  In  Bute  v.  HIU.  126  N.  C.  1139.  60  L. 
Kx  173,  36  8.  E.  226,  an  ordinance  requiring 


a  llceuse  for  doing  scavenger  work  in  the  city, 
and  providing  that  all  persons  proposing  to 
do  such  work  must  submit  bids,  and  that  the 
board  of  health  shall  decide  who  are  competent 
bidders,  and  fixing  the  times  at  which  closets 
shall  be  cleaned,  was  held  void  as  in  derogation 
of  common   right. 

A  distinction  between  noxious  and  unwhole- 
some substances  which  are  a  nuisance  per  se 
and  a  menace  to  public  health,  and  such  innox- 
ious substances  as  ashes,  cinders,  stable  manure, 
or  other  substances  not  in  themselves  nuisances, 
though  if  allowed  to  accumulate  in  uureason- 
able  quantities  they  would  become  such,  or 
which  may  be  utilized  for  some  beneflolnl 
purpose,  is  drawn  in  Her  v.  Ross,  64  Neb.  710, 
57  L.R.A.  895,  97  Am.  St.  Rep.  070.  U(»  N. 
W.  869,  which  holds  that,  while  an  exclusive 
privilege  to  one  person  to  remove  substances 
of  the  class  first  described  may  be  granted  by 
a  city  as  an  exercise  of  the  police  power,  a 
city  cannot  grant  a  monopoly  to  one  Individual 
by  contract  to  enter  upon  the  private  premises 
of  the  city's  Inhabitants,  and,  at  their  ex- 
pense<  collect  and  remove  substances  of  the 
second  class   mentioned. 
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T.  Husen,  96  U.  S.  465,  24  L.  ed.  527 ;  Law- 
ton  V.  Steele,  152  U.  S.  133,  136,  38  L.  ed. 
385,  388,  14  Sup.  Ct.  Rep.  499;  Dupont  v. 
District  of  Columbia,  20  App.  D.  C.  477; 
Dill.  Mun.  Corp.  §  141;  Harrington  v. 
Providence,  20  R.  I.  235,  38  L.ILA.  305,  38 
Atl.  1;  Ex  parte  Tuttle,  91  Cal.  589,  27 
Pac.  933;  Ex  parte  Looey,  108  Cal.  326, 
38  L.R.A.  640,  49  Am.  St  Rep.  93,  41  Pac. 
411;  Tenement  House  Department  v. 
Moeschen,  179  N.  Y.  325,  103  Am.  St.  Rep. 
910,  72  N.  E.  231. 

In  the  city  and  coiinty  of  San  Francisco 
the  t>oard  of  supervisors  was  and  is  the 
body  or  board  which  formed  the  legislative 
department  of  the  government  of  that 
municipality. 

McDonald  v.  Dodge,  97  Cal.  112,  31  Pac. 
909;  Harrison  v.  Roberts,  146  Cal.  173,  78 
Pac.  537 ;  Ex  parte  Shrader,  33  Cal.  279. 

There  can  certainly  be  no  question  that 
the  police  power  of  a  state  may  be  delegated 
to  a  city  so  far  as  it  is  necessary  to  protect 
the  health  of  its  inhabitants. 

Norfolk  V.  Flynn,  101  Va.  473,  62  L.R.A. 
771,  99  Am.  St.  Rep.  918,  44  S.  E.  717. 

An  examination  of  the  so-called  dead- 
animal  cases  demonstrates  that  the  prin- 
ciples underlying  all  these  decisions  are  in 
no  respect  violated  by  the  San  Francisco 
orders. 

Iler  V.  Boss,  64  Neb.  710,  67  L.R.A.  895, 
97  Am.  St.  Rep.  676,  90  N.  W.  869;  Knauer 
V.  Louisville,  20  Ky.  L.  Rep.  193,  41  L.R.A. 
219,  45  S.  W.  510,  46  S.  W.  701 ;  Meyer  v. 
Jones,  20  Ky.  L.  Rep.  1632,  49  S.  W.  809; 
River  Rendering  Co.  v.  Behr,  77  Mo.  91, 
46  Am.  Rep.  6 ;  State  v.  if  arm,  47  La.  Ann. 
1660,  18  So.  710;  Sohoen  v.  Atlanta,  97  Ga. 
697,  33  L.R.A.  804,  25  S.  E.  380;  Campbell 
y.  District  of  Columbia,  19  App.  D.  C.  131 ; 
Dupont  v.  District  of  Columbia,  supra;  AU 
pers  y.  San  Francisco,  32  Fed.  503 ;  National 
Fertilizer  Co,  v.  LcMibert,  48  Fed.  458. 

The  following  cases  relating  to  garbage 
contracts  and  ordinances  indicate  a  remark- 
able unanimity  of  opinion  on  the  main  ques- 
tions now  before  this  court: 

Walker  v.  Jameson,  140  Ind.  591,  28  L. 
RJl,  679,  49  Am.  St  Rep.  222,  37  N.  E. 
402,  39  N.  E.  869;  Orand  Rapids  v.  De 
Tries,  123  Mich.  570,  82  N.  W.  269 ;  Dupont 
y.  District  of  Columbia,  supra;  People  v. 
Gardner,  136  Mich.  693,  100  N.  W.  126; 
State  V.  Orr,  68  Conn.  101,  34  L.R^.  279, 
35  Atl.  770;  Ex  parte  Casinello,  62  Cal. 
638;  Kilvington  v.  Superior,  83  Wis.  222, 
18  L..R.A.  46,  53  N.  W.  487 ;  State  v.  Bobb 
(Me.)  60  AU.  874;  Re  Zhizhuzza  (Cal.)  81 
Pac.  966. 

Exclusive  garbage  contracts  were  upheld 
in  the  following  cases: 

Grand  Rapids  v.  De  Vries,  Walke-  v. 
^(Mneton,  and  Dupont  t.  Dietriei  cf  Column 
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bia,  supra;  Smiley  v.  MacDonald,  42  Xeh. 
5,  27  L.R.A.  540,  47  Am.  St  Rep.  6S4. 
60  1^.  W.  355;  Coombs  v.  MacDonald,  43 
Neb.  632,  62  N.  W.  41;  People  v.  Gard 
ner,  supra;  State  v.  Payssan,  47  La.  Ann. 
1029,  49  Am.  St  Rep.  390,  17  So.  4S1 ; 
State  V.  Orr,  supra.  See  also  Re  Vandine, 
6  Pick.  187,  17  Am.  Dec.  351 ;  Bancroft  v. 
Thayer,  5  Sawy.  502,  Fed.  Cas.  Xo.  835; 
Dickinson  v.  Cunningham,  140  Ala.  527,  37 
So.   345;   Leeper  v.  State,    103  Tenn.    500. 

48  L.R.A.  167,  53  S.  W.  962;  Cooley,  Con>L 
Lim.  5th  ed.  225,  note  1. 

And  exclusive  dead-animal  contracts  have 
been  upheld  in  the  following  cases: 

Alpers  V.  San  Francisco,  and  National 
Fertilizer  Co.  V.  Lambert,  supra;  Louisrihe 
V.  Wible,  84  Ky.  290,  1  S.  W.  605. 

Private  property  is  not  taken  without 
compensation. 

People  V.  Gardner,  Dupont  v.  District  of 
Columbia,  National  Fertilizer  Co.  v.  Lam- 
bert, and  State  v.  Orr,  supra;  Harrington 
V.  Providence,  20  R.  I.  235,  38  L.RJI.  305. 
38  Atl.  1;  Baker  v.  Boston,  12  Pick.  183, 
22  Am.  Dec.  421;  Lawton  v.  Steele,  152  U. 
S.  133,  136>  38  L.  ed.  385,  388,  14  Sup.  Ct 
Rep.  499;  Mugler  v.  Kansas,  123  U.  S.  623, 
661,  31  L.  ed.  205,  210,  8  Sup.  Ct  Rep.  273; 
Pov>ell  V.  Pennsylvania,  127  U.  S.  678,  685, 
32  L.  ed.  253,  256,  8  Sup.  Ct.  Rep.  992, 
1257;  Barbier  v.  Connolly,  113  U.  S.  27. 
28  L.  ed.  923,  5  Sup.  Ct  Rep.  357 ;  Chicago, 
B.  d  Q.  R.  Co.  y.  Chicago,  166  U.  S.  226, 
255,  41  L.  ed.  979,  991,  17  Sup.  Ct  Rep.  581. 

There  is  no  interference  with  the  occupa- 
tion of  scavengers. 

Grand  Rapids  v.  De  Vries,  supra;  River 
Rendering  Co.  v.  Behr,  7  Mo.  App.   345. 

There  is  no  valid  objection  to  the  charge 
authorized  to  be  made  upon  those  deliver- 
ing  the  garbage. 

Slaughter-House  Cases,  16  Wall.  36.  21 
L.  ed.  394;  Raymond  v.  Fish,  51  Conn.  80, 
50  Am.  Rep.  3;  King  v.  Davenport,  98  IlL 
305,  38  Am.  Rep.  89;  Walker  v.  Jameeon^ 
supra;  Meyer  v.  Jonps,  20  Ky.  L.  Rep.  1632, 

49  S.  W.  809;  Smiley  v.  MacDonald,  Dupont 
V.  District  of  Columbia,  and  People  v.  Gard- 
ner, supra;  Willis  v.  Standard  Oil  Co.  50 
Minn.  290,  52  N.  W.  662.  See  also  Norfolk 
V.  Flynn,  101  Va.  473,  62  L.RJL  771,  99 
Am.  St  Rep.  918,  44  8.  E.  717;  Morgan*s  L. 
d  T.  R.  d  S.  S.  Co.  V.  Board  of  Healthy  118 
U.  S.  455,  30  L.  ed.  237,  6  Sup.  Ct  Rep, 
1114. 

The  term  of  fifty  years  was  within  xh^ 
discretion  of  the  municipality  to  grant. 

Slaughter-House  Cases,  Smiley  r.  Mac 
Donald,  and  Dupont  v.  District  of  Columbia^ 
supra, 

A  municipality  has  the  same  right  to 
exercise  the  police  power  in  matters  withia 
its  jurisdiction  as  the  state. 

190  U.  S. 


IfBS. 


GiuroBRiA  Reduction  Co.  v.   Sa-nitabt  Reductiof  Wobks. 


306-309 


LomtvUk  V.  Wihle,  and  Barhier  r.  Con- 
9oI1f,  svpn;  Yick  Wo  v.  Hopkins y  118  U.  S. 
ro,  30  L.  ed.  226,  6  Sup.  Ct  Rep.  1064; 
Ex  parte  Lacey,  108  Cal.  326,  38  L.R.A.  640, 
49  Am.  St  Rep.  93,  41  Pac.  411;  Ew  parte 
TvtiU,  91  Cal.  588,  27  Pac.  933;  Ew  parte 
Ander,  33  CaL  279. 

Mr.  Justioe  Harlan  delivered  the  opin- 
lOB  <rf  the  eourt: 

TV  board  of  supervisors  of  the  city  and 
tffSMtf  of  San  Francisco,  by  ordinance 
adopted  FAmary   17th,   1896,  and  known 

W*u  order  Mo.  2965,  gnurted  to  F.E.  Sharon, 
in  atiodates  and  assigns,  the  sole  and  ex- 
dsfire  right  and  privilege,  for  a  term  of 
^fty  jears,  to  cremate  and  destroy,  within 
tittt  eity  and  county,  by  crematories  or  by 
«  process  of  reduction,  house  refuse,  dirt, 
nko,  dnders,  sludge,  crockery,  tins,  bones, 
ud  other  like  matter,  dead  animals  (not 
pwided  for  by  contract  or  franchise  there- 
Wore  gnoited),  putrid  vegetable  matter, 
y^  ieih,  and  food  condemned  by  the  board 
^  ktlth  of  the  city  and  county  as  unfit 
for  human  food, — ^the  grantees,  their  as- 
mtaUB  and  assigns,  having  the  right  to 
^Hpe  and  collect  therefor  not  exceeding 
t^  mm  of  20  cents  per  load. 

The  grantees,  their  associates  and  as- 
"pM*  were  required  to  have  in  operation, 
■Jto  two  years  after  the  granting  of  the 
>*««  privilege  or  franchise,  a  suitable 
^'oWing  or  buildings,  with  necessary 
oeaatories,  machinery,  tools,  and  ap- 
pfi«oe8  neoessary  to  cremate  and  destroy 
^  oemation,  or  by  a  process  of  reduction, 
«n  ohooxioiiB  germs  and  elements  contained 
"  ^oBse  refuse  and  other  substances  above 
•Btjooed, — the  works  to  be  such  as  would 
•'fi*  for  the  cremation  or  reduction  of  at 
^  300  tons  per  day  of  such  substances. 

%  the  same  ordinance  it  was  made  un- 
*"H  after  erection  of  such  works,  for 
•^  person  or  corporation  to  remove 
^^'wgh  the  public  streets  from  any 
^"^w*  hotels,  markets,  hospitals,  factories, 
'wttoruits,  stores,  or  other  like  building 
•  plwe,  in  the  city  and  county,  any  of  the 
■Jj^asees  above  specified,  except  in  closed 
'*^idei  and  wagons  constructed  so  as  to 
"»8eal  the  contents  from  public  view,  and 
^  effeetnally  prevent  any  smell  escaping 
^^'wfroBi,  as  well  as  to  prevent  the  drop- 
^  of  say  portion  of  such  material  or 
*^|*MeM  on  the  public  streets, — such 
•***«  and  wagons  to  be  constructed  in 
'^''^ttee  with  specifications  approved  by 
^  hoard  of  health  of  the  city  and  county. 
^  ordinance  also  made  it  unlawful, 
■^^the  bnildings  referred  to  had  been 
**<nieted,  for  any  person  or  corporation 

"-*ti4iBp  or  place  upon  any  land,  water, 
«  *it«  ways  within  the  dty  and  county. 


any  such  substances,  and  required  that  they 
should  be  forthwith  delivered  to  tlie  above 
crematory,  "and  there,  at  the  expense  of 
the  person  or  corporation  so  conveying  the 
same,  be  cremated  or  destroyed,  or  sub- 
jected to  such  disposition  and  treatment  as 
will  at  once  secure  and  effect  a  complete 
combustion  of  all  gases  and  odors  arising 
therefrom." 

The  grantees,  their  associates  and  as- 
signs, were  required,  within  twenty-four 
hours  after  I'eceivitfg  any  of  the  material 
or  substances  above  specified,  to  "cremate 
or  reduce  the  same,  or  shall  subject  the 
same  to  such  process  as  will  secure  the 
complete  combustion  of  all  gases  or  odors 
arising  therefrom,"  and  to  maintain  and 
operate  their  plant  and  crematories,  or 
other  apparatus,  "so  as  to  prevent  any 
obnoxious  smells  or  gases  being  emitted 
either  from  the  deposits  of  such  matter  or 
substances  on  their  premises,  or  from  the 
process  of  cremation  or  other  treatment 
thereof,  or  from  the  residuum  remaining 
after  cremation  or  treatment  as  aforesaid; 
also,  that  in  the  operation  of  said  works, 
no  smoke  or  soot  shall  be  emitted  so  as  to 
constitute  a  nuisance." 

The  ordinance  further  provided  that  the 
grantees,  their  associates  and  assigns, 
should,  from  and  after  December  Ist,  1902, 
have  the  sole  and  exclusive  right  and 
privilege,  during  the  remainder  of  the  term 
of  their  franchise,  "to  remove  and  dispose 
of  all  dogs  killed  at  the  public  poimd,  and 
all  animals  impounded  and  not  redeemed 
by  the  owners  thereof,  and  which  are  value- 
less and  cannot  be  sold;  also,  to  remove  and 
dispose  of  the  carcasses  of  all  dead  animals 
in  said  city  and  county  not  slain  for  human 
food,  which  shall  not  be  removed  and  dis- 
posed of  by  the  owners  thereof,  so  as  not 
to  become  a  nuisance,  within  six  hours  after 
the  death  of  the  same." 

It  was  further  provided  that  the  grantees, 
their  associates  ana  assigns,  should  be  sub- 
ject to  all  health  and  sanitary  regulations 
in  force  during  the  existence  of  said  fran- 
chises; and  should  receive  no  compensation 
whatever  from  the  city  and  *county  for [309] 
services  performed  by  them  in  disposing  of 
the  specified  material  and  substances. 

For  the  privileges  or  franchise  granted 
by  this  ordinance,  Sharon  and  his  associates 
paid  the  sum  of  $2,510  in  cash,  and 
stipulated  to  pay  for  fifteen  years  2  per 
centum,  and  for  the  remaining  term  of 
thirty-five  years  5  per  centiun,  of  the  gross 
amount  of  their  receipts  from  the  business. 

The  Sanitary  Reduction  Works,  a  corpo- 
ration of  California,  became  the  assignee  and 
successor  in  interest  of  the  franchise  or 
privileges  granted  to  Sharon,  his  associates 
and  assigns,  and  notified  the  board  of  super- 
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visora  of  the  completion  of  their  works,  and 
of  their  readiness  to  receive,  cremate,  and 
destroy  all  such  substances  as  were  specified 
in  order  No.  2965.  The  cost  of  such  works, 
the  present  plaintiff  alleged,  exceeded  the 
sum  of  $200,000. 

Thereupon  the  board  of  supervisors,  on 
November  1st,  1897,  adopted  order  No.  12 
(second  series),  which  provided  that  no 
person,  company,  or  corporation  should,  on 
or  after  November  8th,  1897,  deposit,  dump, 
or  cause  to  be  dumped  or  deposited  upon 
any  street,  lot,  land,  water,  or  water  ways 
within  the  city  and  county  or  from  any 
wharf  or  bulkhead  on  the  water  front  of 
the  city  and  county,  any  of  the  above  sub- 
stances or  material,  and  that  all  such  sub- 
stances or  matter  should  be  delivered  at  and 
to  the  crematory  of  the  Sanitary  Reduction 
Works,  "and  there,  at  the  expense  of  the 
person,  company,  or  corporation  so  convey- 
ing the  same,  be  cremated  and  destroyed, 
or  subjected  to  such  disposition  and  treat- 
ment as  will  secure  and  effect  a  complete 
combustion  of  all  gases  and  odors  arising 
therefrom."  Any  violation  of  that  order 
was  declared  to  be  a  misdemeanor,  punish- 
able by  a  fine  of  not  exceeding  $250,  or  by 
imprisonment  for  a  term  not  exceeding  One 
hundred  days,  or  by  both  such  fine  and  im- 
prisonment. 

The  present  suit  was  brought  by  the 
Sanitary  Reduction  Company  against  the 
California  Reduction  Company,  and  about 
one  hundred  and  fifty  individuals. 
[310]  *The  defendant  corporation  was  organized 
under  the  laws  of  Colorado,  at  the  instance 
of  certain  citizens  of  California,  for  the 
purpose,  we  may  assume  from  the  record,  of 
removing,  by  boats  and  barges,  large 
quantities  of  the  material  and  substances 
specified  in  the  orders  of  the  board  of 
supervisors  from  the  city  and  county  of  San 
Francisco,  and  depositing  them  on  lands  in 
the  coimty  of  San  Mateo  and  elsewhere 
than  at  the  works  of  the  Sanitary  Reduc- 
tion Company,  thereby  preventing  the  same 
from  being  delivered  to,  and  incinerated 
and  destroyed  by,  the  latter  company,  under 
its  contract  with  the  city  and  county  of 
San  Francisco. 

The  individual  defendants  are  subjects 
of  the  Kingdom  of  Italy,  and  owners  of 
licensed  wagons  used  in  their  calling  as 
scavengers  in  the  city  and  county  of  San 
Francisco.  It  seems  that  a  very  few  of 
them — ^not  more  than  about  a  half  dozen — 
are  householders  in  that  city  and  county. 

Between  the  California  Reduction  Com- 
pany and  the  individual  defendants  there 
is  a  written  agreement,  dated  November 
22d,  1898,  requiring  the  former,  within 
thirty  days  thereafter,  to  provide  one  or 
more  suitable  buildings,  wharves,  or  other 
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places,  for  the  reception  from  the  latter 
"of  all  garbage,  ashes,  refuse,  butchers' 
offal,  dirt,  sludge,  crockery,  tins,  or  other 
like  matter,  or  any  putrid  animal  or 
vegetable  matter,  or  any  fish,  flesh,  or  food, 
or  any  dead  animals;  which  said  buildings, 
wharves,  or  other  place  or  places  shall  be 
so  located  that  the  aveVage  travel  to  the 
same  shall  not  exceed  the  average  haul  to 
the  Sanitary  Reduction  Works  by  more 
than  a  quarter  of  a  mile."  By  tliat  agree- 
jnent  the  individual  defendants  bound  them- 
selves to  deliver  at  the  buildings  or  places 
provided  by  the  defendant  corporation  all 
such  material  or  substances  gathered  by 
them  from  time  to  time  in  the  city  and 
county.  The  individual  defendants  also 
stipulated  in  the  agreement  that  they 
would  not  deliver  any  of  the  above  materia! 
or  substances  to  any  other  party  than  the 
California  Reduction  Company,  nor  at  any 
other  place  than  the  one  designated  and 
chosen  by  that  company. 

*The  pleadings  and  the  evidence  in  the[311] 
cause  show  that  the  defendants  had  entered 
upon  the  execution  of  their  agreement  and 
the  transaction  of  the  business  to  which  it 
related.  No  question  is  made  ns  to  the 
right  of  the  plaintiff  to  exercise  whatever 
privileges  had  been  legally  granted  to 
Sharon,   his   associates  and  assigns. 

The  object  of  the  suit  by  the  plaintiff 
corporation  was  to  obtain  a  decree  restrain- 
ing the  defendants,  by  injunction,  from  re- 
moving from  the  city  and  county  of  San 
Francisco,  or  depositing  or  dumping  at  any 
other  place  than  at  the  works  of  the  plain- 
tiff, any  of  the  garbage  or  other  material 3 
specified  in  the  orders  of  the  board  of  super- 
visors, or  from  infringing,  directly  or  in- 
directly, the  exclusive  rights,  privileges, 
and  franchises  secured  to  the  plaintiff  as 
above  stated. 

The  circuit  court.  Judge  Morrow  presid- 
ing, passed  a  decree  giving  the  relief  asked. 
94  Fed.  693.  That  decree  was  affirmed  in 
the  circuit  court  oi  appeals,  Judge  Hawley 
delivering  the  opinion  of  the  court.  61 
C.  C.  A.  91,  126  Fed.  29. 

The  defendants  insist  that  the  ordinances 
in  question  are  invalid  for  the  want  of 
power  in  the  board  of  supervisors  to  adopt 
them.  This  objection  does  not  seem  to  b« 
well  taken.  By  the  California  Constitution 
of  1849  it  was  provided  that  "the  legis- 
lature shall  have  power  to  provide  for  the 
election  of  a  board  of  supervisors  in  each 
county,  and  those  supervisors  shall  jointly 
and  individually  perform  such  duties  as 
may  be  prescribed  by  law."  [Art.  10,  §  5.1 
Subsequently,  by  an  act  approved  April 
25ch,  1863,  it  was  provided  that  "the  board 
of  supervisors  of  the  *city  and  county  of  San [316] 
Francisco  shall  have  power,  by  regulation 
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or  order,     ...     to  authoriie  and  direct 
the  summary  abatement  of  nuisanees;   to 
make  all  regulations  which  may  be  neces- 
sary or   expedient  for  the  preservation  of 
the  public  health  and  the  prevention  of  con- 
tagious diseases;  to  provide,  by  regulation, 
for  the  prevention  of  conti^^ous  diseases; 
to  provide,  by  regulation,  for  the  prevention 
and  summarv  removal  of  all  nuisances  and 
obstructions    in    the    streets,    alleys,    high- 
wavs,  and  public  grounds  of  said  city  and 
county,"  etc  Cal.  Stat.  1863,  p.  540.    Again, 
in  the  state  Constitution  of  1879,  it  was 
provided  that  "any  county,  city,  town,  or 
township  may  make  and  enforce  within  its 
limits  all   such  local  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with 
general  laws."     Art.  11,  |  11.    Further,  by 
an  act  approved  March  23d,   1893,  it  was 
provided,   among  other  things,  that  every 
franchise  or  privilege  to  erect  or  lay  tele- 
graph or   telephone  wires,  to  construct  or 
operate  railroads  along  or  upon  any  public 
street  or  highway,  or  "to  exercise  any  other 
privilege  whatever  hereafter  proposed  to  be 
granted  by  the  board  of  supervisors,  com- 
mon council,  or  other  governing  or   legis- 
btive  body  of  any  county,  city  and  county, 
city,  town,  or  district,  shall  be  granted  up- 
on the  conditions  in  this  act  provided,  and 
Bot   otherwise."     One   of   those   conditions 
was  that   the  fact  that  such  franchise  or 
privilege   had   been  made,  together  with  a 
statement  that  it  was  proposed  to  grant  the 
same,  should  be  advertised, — the  franchise 
or  privilege  to  be  awarded  to  the  highest 
bidder.    Cal.  Stat.  1893,  p.  288. 

It  may  be  here  observed  that,  under  the 
charter  of  San  Francisco,  the  board  of 
snpervisors  for  the  city  and  county  of  San 
Francisco  constituted  the  legislative  depart- 
ment for  that  municipality.  McDonald  v. 
Dodge,  97  Cal.  112,  114,  31  Pac.  909;  Jlorri- 
mm  V.  Roberts,  145  Cal.  173,  78  Pac.  537. 

In  the  above  constitutional  and  statutory 
provisions  is  found  full  authority  for  the 
board  to  make  and  enforce,  within  the  city 
and  county  of  San  Francisco,  all  such  rea- 
sonable sanitary  and  other  regulations  as 
[817]  are  not  in  ccmflict  with  any  general  'statute 
or  with  the  Constitution,  and  which  have 
for  their  object  the  preservation  of  the  pub- 
lic health,  by  whatever  cause  endangered. 
It  was  substantially  so  ruled  in  the  cir- 
cuit court  of  the  United  States,  northern 
district  of  California,  in  Alpers  v.  San  Fran- 
ei»co,  32  Fed.  503,  Mr.  Justice  Field  de- 
livering the  opinion  of  the  court.  The  rul- 
ing in  that  case  was  followed  in  National 
Fertilizer  Co,  v.  Lambert,  48  Fed-  458.  See 
also  People  ex  rel.  Dean  v.  Contra  Costa 
County.  122  Cal.  421,  55  Pac  131. 

It  is  said  that  the  grant  to  Sharon,  his 
associates  and  assigns,  was,  in  no  sense,  a 
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franchise.  It  is  true  that  the  title  of  *hs 
act  of  1893  refers  onlv  to  franchises.  Uut 
the  body  of  the  act  shows  that  the  legis- 
lature intended  to  embrace  privileges  ex- 
ercised under  public  authority,  and  not 
alone  what  may  be,  strictly,  franchises.  The 
right  which  was  granted  to  Sharon,  his  as- 
sociates and  assigns,  was  certainly  a  priv- 
ilege, and  the  board  of  supervisors  had 
power  to  grant  it  in  order  to  protect  the 
public  health.  But,  independently  of  the 
above  statutes,  the  board  had  power,  under 
the  Constitution  of  the  state,  to  make  such 
sanitary  regulations  as  were  not  incon- 
sistent with  the  general  laws,  and  that 
broad  power  carried  with  it  the  power,  by 
contract  and  ordinance,  to  guard  the  public 
health  in  all  reasonable  ways. 

The  defendants  criticize  the  ordinances 
because  they  give  the  exclusive  privileges 
in  question  for  a  period  of  flfty  years.  Hut 
whether  the  period  during  which  such  privi- 
leges might  be  exercised  should  be  long  or 
short  was  a  matter  in  the  wise  discretion 
of  the  board,  and  determinable  wholly  up- 
on grounds  of  public  policy.  It  may  be  that 
grants  by  public  authority  of  privilogPH  to 
be  exercised  for  the  benefit  or  in  belmlf  of 
the  public  ought  never  to  be  for  long 
periods.  But  it  suffices  to  say  that  no  such 
consideration  can  control  the  action  of  the 
judiciary. 

The  defendants  insist  that  the  ordinances 
in  question  are  in  violation  of  the  14th 
Amendment  of  the  Constitution,  in  that 
they  deprive  the  householders  of  San  Fran- 
cisco of  property  "of  value,  by  transferring[318] 
it  to  the  Sanitary  Reduction  Works,  with- 
out requiring  compensation  to  be  made; 
this,  it  is  contended,  being  in  violation  of 
the  14th  Amendment.  Chicago,  B,  d  Q.  R. 
Co.  V.  Chicago,  106  U.  S.  226,  41  L.  ed.  979, 
17  Sup.  Ct.  Rep.  581. 

We  do  not  perceive  that  the  defendant 
corporation  of  Colorado  and  the  individual 
defendants  who  are  not  houHeholders  are 
entitled  to  raise  any  such  question.  If 
householders  do  not  complain,  but  by 
silence  assent  to  what  the  board  did.  it  Is 
not  for  others  to  say  that  the  pro  pert  v  of 
householders  is  taken  for  public  use  with- 
out compensation;  for  householders,  if  so 
minded,  may  waive  any  right  they  have  to 
compensation  for  their  property  deHtroyed 
to  protect  the  public  health.  The  individ- 
ual defendants,  in  their  answer,  claim  to 
be  householders  in  San  Francisco.  But  it 
seems  that  only  about  six  of  them  are 
householders.  The  presence,  however,  of 
that  number  as  defendants  makes  it  ap- 
propriate to  consider  the  objection  just 
stated  upon  its  merits. 

In  determining  the  validity  of  the  ordi- 
nances in  question  it  may  be  taken  as  firmly 
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established  in  the  jurisprudence  of  this 
court  that  the  states  possess,  because  they 
have  never  surrendered,  the  power — and 
therefore  municipal  bodies,  under  legis- 
lative sanction,  may  exercise  the  power — 
to.  prescribe  such  regulations  as  may  be 
reasonable,  necessary,  and  appropriate  for 
the  protection  of  the  public  health  and 
comfort;  and  that  no  person  has  an  abso- 
lute right  "to  be  at  M  times  and  in  all 
circumstances  wholly  freed  from  restraint;" 
but  "persons  and  property  are  subject  to 
all  kinds  of  restraints  and  burdens,  in  order 
to  secure  the  general  comfort,  health,  and 
general  prosperity  of  the  state," — the 
public,  as  represented  by  its  constituted 
authorities,  taking  care  always  that  no 
regulation,  although  adopted  for  those  ends, 
shall  violate  rights  secured  by  the  funda- 
mental law,  nor  interfere  with  the  enjoy- 
ment of  individual  rights  beyond  the  neces- 
sities of  the  case.  Equally  well  settled  is 
the  principle  that  if  a  regulation  enacted 
by  competent  public  authority  avowedly  for, 
the  protection  of  the  public  health  has  a 
real,  substantial  relation  to  that  object, 
[819]*the  courts  will  not  strike  it  down  upon 
grounds  merely  of  public  policy  or  ex- 
pediency. Hannibal  d  8t,  J.  R.  Co,  v. 
Hu^en,  95  U.  S.  465,  470,  471,  24  L.  ed. 
527,  529,  530;  Mugler  v.  Kansas,  123  U.  S. 
623,  661,  31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep. 
273;  Lawton  v.  SteeUy  152  U.  S.  133,  130, 
38  L.  ed.  385,  388,  14  Sup.  Ct.  Rep.  499; 
Atkin  V.  Kansas,  191  U.  S.  207,  223,  48  L. 
ed.  148,  158,  24  Sup.  Ct.  Rep.  124;  Jacoh- 
son  V.  Massaohusetts,  197  U.  S.  11,  27,  49 
L.  ed.  643,  650,  25  Sup.  Ct.  Rep.  358.  In 
the  recent  case  of  Dohhins  v.  Los  Angeles, 
195  U.  S.  223,  235,  49  L.  ed.  169,  174,  25 
Sup.  Ct.  Rep.  18,  20,  this  court  said  that 
"every  intendment  is  to  be  made  in  favor 
of  the  lawfulness  of  the  exercise  of  munic- 
ipal power  making  regulations  to  promote 
the  public  health  and  safety,  and  that  it  is 
not  the  province  of  courts,  except  in  clear 
eases,  to  interfere  with  the  exercise  of  the 
power  reposed  by  law  in  municipal  corpo- 
rations for  the  protection  of  local  rights 
and  the  health  and  welfare  of  the  people  in 
the  community." 

The  record  abundantly  discloses  the 
grounds  upon  which  the  board  of  supervis- 
ors proceeded,  in  adopting  the  ordinances 
in  question. 

The  preamble  to  order  No.  2965  shows 
that,  in  the  judgment  of  the  board,  the  only 
effective  mode  to  dispose  of  house  refuse, 
butchers'  offal,  garbage,  putrid  or  offensive 
animal  or  vegetable  matter,  refuse,  ashes, 
or  other  like  matter,  and  to  prevent  such 
substances  from  being  deposited  in  or  upon 
the  lots,  lands,  and  public  streets  of  the  city 
and  county,  or  in  the  waters  of  the  bay,  to 
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the  prejudice  of  the  public  health,  was  by 
cremation  or  by  some  process  of  chemical 
reduction.  The  conviction  of  the  board 
that  decided  action  on  the  subject  was  im- 
peratively demanded  for  the  general  good 
seems  to  have  strengthened;  for  order  No. 
12,  adopted  a  year  later,  stated  in  its  pre- 
amble that,  from  time  to  time,  during  pre- 
vious years,  the  dumping  of  garbage,  dirt» 
offal,  house  refuse,  matter,  ashes,  cinders, 
sludge,  acids,  or  like  matter,  to  fill  in  lots, 
and  particularly  in  filling  in  water  lots, 
had  become  so  objectionable  and  deleterious 
to  the  public  health  that  the  attempt  was 
made  to  mitigate  such  nuisances  by  cover- 
ing them  over  with  sand;  that  it  had,  how-  • 
ever,  become  apparent  that  lots  so  filled 
and  covered  had  thrown  off  obnoxious 
gases,  deleterious  to  the  public  health,  and, 
when  epidemic  diseases  were  prevalent, 
would  become  a  *fruitful  source  of  danger  to[320] 
the  sanitaiy  wellbeing  of  citizens;  and  that 
the  board  of  health  had  called  attention  to 
and  condemned  the  disposing  of  garbage 
and  refuse  matter  for  the  purpose  of  filling 
in  lots.  Such  were  the  reasons  which 
moved  the  board  of  supervisors  to  adopt 
that  order  making  it  unlawful  to  deposit 
any  of  such  substances  upon  streets,  lots,  or 
lands,  or  in  any  water  or  water  way,  within 
the  city  and  county,  and  requiring  that  they 
be  delivered  at  the  plaintiff's  works,  to  be 
there  cremated  and  destroyed,  or  subjected 
to  such  disposition  and  treatment  as  would 
effect  a  complete  combustion  of  all  gases 
and  odors  arising  therefrom. 

We  perceive  no  ground  to  doubt  the  good 
faith  of  the  board  of  supervisors;  nor  can 
we  say  that  the  mode  adopted  for  the  sup- 
pression of  the  evils  in  question  was  arbi- 
trary, or  did  not  have  a  real,  substantial 
relation  to  the  protection  of  the  public 
health. 

Many  of  the  questions  involved  in  munic- 
ipal sanitation  ha^e  proved  to  be  diffi- 
cult of  solution.  There  is  no  mode  of  dis- 
posing of  garbage  and  refuse  matter,  as 
foimd  in  cities  and  dense  populations, 
which  is  universally  followed.  In  some 
cities  garbage  receptacles,  properly  covered, 
are  provided,  sometimes  by  the  householder, 
sometimes  by  the  municipal  authorities  or 
the  garbage  collector.  But  even  such  devi- 
ces often  prove  to  be  worthless  for  want  of 
proper  attention  to  them  by  householders. 
Then,  the  question  arises  for  the  considera- 
tion of  the  municipal  authorities  as  to  the 
frequency  of  the  removal  of  garbage.  The 
practice  is  not  at  all  uniform.  In  some 
cities,  it  is  collected  seven  times  a  week;  in 
others,  six,  four,  and  three  times  a  week. 
Again,  questions  arise  as  to  the  mode  in 
which  garbage  should  be  collected;  and  the 
statemei^t  is  made  by  those  who  have  inves- 
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tigated  the  subject,  that  while  "there  ap- 
pears a  well-nigh  unanimous  demand  on  the 
part  of  health  officers,  and  oftentimes  of  the 
poUie  generally,  for  the  municipal  collec- 
tion of  garbage,"  the  ''problem  of  garbage 
disposal  has  not  been  solved."  Chapin, 
Municipal  Sanitation  in  the  United  States, 

[SSI]  p.  670.  Similar  observations  *might  be 
made  in  refermoe  to  what  is  eommonly 
called  "dry  refuse,"  which,  in  many  cities, 
includes  ashes  and  all  the  rubbish  accumu- 
lated in  private  houses,  stores,  market 
bouses,  and  like  places. 

These  references  to  the  different  methods 
employed  to  dispose  of  garbage  and  refuse 
have  been  made  in  order  to  show  that  the 
board  had  before  them  a  most  difficult  prob- 
lem— unsolved  by  experience  or  science — as 
to  the  best  or  most  appropriate  method  of 
protecting  the  public  health  in  the  matter 
of  the  disposal  of  the  garbage,  refuse,  and 
other  materials  found  on  private  premises, 
and  in  hotels,  restaurants,  and  like  places. 
The  state,  charged  with  the  duty  of  safe- 
guarding the  health  of  its  people,  commit- 
ted the  subject  to  the  wisdom  and  discre- 
tion of  the  board  of  supervisors.  The  con- 
tlasion  it  reached  appears  in  the  ordinances 
in  question,  and  the  courts  must  accept  it, 
unless  these  ordinances  are,  in  some  essen- 
tial particular,  repugnant  to  the  fundamen- 
tal law.  The  general  result  which  the 
board  of  supervisors  sought  to  bring  about 
was  by  cremation,  or  by  such  other  treat- 
ment of  the  materials  as  would  effect  a 
complete  combustion  of  all  gases  and  odors 
arising  therefrom.  "Cremation,"  it  is  said, 
*is  exclusively  employed  for  getting  rid 
of  the  garbage  in  England  and  on  the  con- 
tinent of  Europe,  and  is  rapidly  coming  in- 
to use  in  the  United  States," — the  destruc- 
tion by  fire  being  theoretically  "an  ideal 
way,  from  a  sanitary  standpoint,  for  the 
disposal  of  garbage."  Chapin,  Municipal 
Sanitation  in  the  United  States,  p.  714. 

The  defendants  insist  that  the  require- 
ment that  the  substances  mentioned  should 
be  delivered  at  the  plaintiff's  works  for  cre- 
mation or  destruction,  at  the  expense  of  the 
person,  company,  or  corporation  conveying 
the  same,  was  a  taking  of  private  property 
for  public  use  without  compensation.  We 
cannot  assent  to  this  view.  It  is  the  duty, 
primarily,  of  a  person  on  whose  premises 
are  garbage  and  refuse  material,  to  see  to 
it,  by  proper  diligence,  that  no  nuisance 
arises  therefrom  which  endangers  the  pub- 
lic health.  The  householder  may  be  com- 
pelled to  submit  even  to  an  inspection  of  his 

fSS2] 'premises,  at  his  own  expense,  and  forbidden 
to  keep  them,  or  allow  them  to  be  kept,  in 
sQch  condition  as  to  create  disease.  He 
may,  therefore,  have  been  required,  at  his 
own  expenBCy  to  make,  from  time  to  time, 
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such    disposition    of   obnoxious    Bub^tnnces 
originating  on  premises  occupied  by  him  M 
would  be  necessary  in  order  to  guard  the 
public  health.     If  the  householder  himself 
removed  them  from  his  premises,  it  must 
have  been  at  his  own  expense;  and  the  scav- 
enger who  took  to  the  crematory  the  mate- 
rial   from   the    premises  of   origin,    under 
some    arrangement    with    the    householder, 
was,  in  effect,  the  representative,  in  that 
matter,  of  the  householder,  and  was  per- 
forming a   duty   resting  upon   the   house- 
holder.   So  that   if  the   requirement   that 
the  person  conveying  the  material  should 
pay  a  given  price  for  having  it  cremated  or 
destroyed^  in  effect  put  some  expense  on  the 
householder,  that  gave  him  no  ground  for 
complaint;  for  it  was  his  duty  to  see  to  the 
removal  of  garbage  and  house  refuse  having 
its  origin  on  his  premises.     Still  less  has 
the  licensed  scavenger  a  right  to  complain; 
for  his  right  to  convey  garbage  and  refuse 
through  the  public  streets,  in  covered  wag- 
ons, was  derived  from  the  public,  and  he 
was  subject  to  such  regulations  as  the  con- 
stituted authorities,  in  their  exercise  of  the 
police  power,  might  adopt.    The  whole  ar- 
rangement may  be  fairly  regarded  as  one  in 
the  interest  and  for  the  convenience  of  the 
householder.     He    gets    his    proportionate 
benefit  of  any  revenue  derived  by  the  city, 
and  at  the  same  time  shares  the  protection 
given  to  him  by  the  community.    Nor  did 
the  destruction  of  garbage  and  refuse,  at  an 
approved  crematory,  amount,  in  itself,  and 
under  the  circumstances  disclosed,  to  a  tak- 
ing of  private  property  for  public  use  with- 
out compensation,  even  if  some  of  the  sub- 
stances destroyed  at  the  crematory  had  a 
value  for  certain   purposes.    The  authori- 
ties were  not  bound,  prior  to  the  removal  of 
such  substances  from  the  premises  on  which 
they   were   found,   to   separate   those   that 
were     confessedly     worthless     from     those 
which  might  be  utilized.    The  garbage  and 
refuse  matter  were  all  to;rother,  on  the  Hpm-* 
premises,  and,  as  a  •whole  or  in  the  mas8,[3SSl 
they  constituted  a  nuisance  which  the  pub- 
lic could  abate  or  require  to  be  abated,  and 
to  the  continuance  of  which  the  community 
was  not  bound  to  submit.    And  when  the  ob- 
noxious garbage  and   refuse   was  removed 
from  the  place  of  their  origin,  and  put  in 
covered  wagons  to  be  carried  away,  the  mu- 
nicipal authorities  might  well  have  doubted 
whether  the  substances  that  were  per  se 
dangerous  or  worthless  would  be  separat- 
ed   from    such    as    could   be   utilized,    and 
whether  the  former  would  be  deposited  by 
the   scavenger   at   some   place   that   would 
not    endanger    the    public     health.    They 
might  well  have  thought  that  the  safety  of 
the  community  could  not  be  assured  unless 
the  entire  mass  of  garbage  and  refuse  con- 
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•tituting  the  nuisance,  from  which  the  dan* 
ger  came,  was  carried  to  a  crematory,  where 
it  could  be  promptly  destroyed  by  fire,  and 
thus  minimize  the  danger  to  the  public 
health. 

Be  all  this  as  it  may,  the  cremation  and 
destruction  of  garbage  and  house  refuse, 
under  the  authority  of  the  municipal 
authorities,  proceeding  upon  reasonable 
grounds,  and  at  a  t>lace  designated  by  law, 
as  a  means  for  the  protection  of  the  public 
health,  cannot  be  properly  regarded,  within 
the  meaning  of  the  Constitution,  as  a  tak- 
ing of  private  property  for  public  use  with- 
out compensation,  simply  because  such  gar- 
bage and  house  refuse  may  hav^  had,  at 
the  time  of  its  destruction,  some  element 
of  value  for  certain  purposes.  With  the 
knowledge  of  the  householder  the  scaven- 
ger receives  the  garbage  and  refuse  matter; 
that  which,  if  separated,  might  have  value, 
being  mingled  with  that  which  is,  in  it- 
self, noxious  and  worthless.  The  entire 
mass  goes  into  the  same  covered  wagon,  and 
the  authorities  are  not  bound,  before  its 
destruction  at  the  crematory,  to  cause  the 
good  to  be  separated,  from  the  bad,  but 
could  require,  as  the  ordinances  in  question 
did,  that  the  substances  be  promptly  con- 
Teyed  to  the  designated  crematory  and  de- 
stroyed by  fire.  Such  a  disposition  of  the 
contents  cannot  be  regarded  as  a  taking  of 
private  property  for  public  use  without 
compensation. 
[324]  *This  court  has  said  that  ''the  possession 
and  enjoyment  of  all  rights  are  subject  to 
such  reasonable  conditions  as  may  be 
deemed  by  the  governing  authority  of  the 
country  essential  to  the  safety,  health,  peace, 
good  order,  and  morals  of  the  commu- 
nity. Even  liberty  itself,  the  greatest 
of  all  rights,  is  not  unrestricted  license 
to  act  according  to  one's  own  will."  Crowley 
v.  Christenaen,  137  U.  S.  86,  89,  34  L.  ed. 
620,  621,  11  Sup.  Ct  Rep.  13.  In  Mugler  v. 
Kansas,  123  U.  S.  623,  664,  31  L.  ed.  205, 
211,  8  Sup.  Ct.  Rep.  273,  it  appeared  that 
certain  distillery  property  in  Kansas  was 
purchased  at  a  time  when  it  was  lawful  in 
that  state  to  manufacture  and  sell  spirit- 
uous liquors,  but  which  property,  by  rea- 
son of  the  subsequent  prohibition  of  such 
manufacture  and  sale,  had  become  of  no 
value,  or  had  materially  diminished  in 
value.  The  owner  insisted  that,  by  the 
necessary  operation  of  the  prohibitory  stat- 
ute, his  property  was,  in  whole  or  in  part, 
taken  for  public  use  without  compensa- 
tion. But  this  court  said:  '*The  power 
which  the  states  have  of  prohibiting  such 
use  by  individuals  of  their  property  as  will 
be  prejudicial  to  the  health,  the  morals,  or 
the  safety  of  the  public,  is  not — and,  con- 
sistently with  the  exiitence  and  safety  of 
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organized  society,  cannot  be — burdened 
with  the  condition  that  the  state  must  com- 
pensate such  individual  owners  for  pecuni- 
ary losses  they  may  sustain  by  reason  of 
their  not  being  permitted,  by  a  noxious  use 
of  their  property,  to  inflict  injury  upon  the 
community.  The  exercise  of  the  police 
power  by  the  destruction  of  property  which 
is  itself  a  public  nuisance,  or  the  prohibi* 
tion  of  its  use  in  a  particular  way,  where- 
by its  value  becomes  depreciated,  is  very 
difl'erent  from  taking  property  for  public 
use,  or  from  depriving  a  person  of  his  prop- 
erty without  due  process  of  law.  In  the 
one  case,  a  nuisance  only  is  abated;  in  the 
other,  unofTending  property  is  taken  away 
from  an  innocent  owner."  In  Sedgwick's 
Treatise  on  Statutory  and  Constitutional 
Law  the  author  says  that  ''the  clause  pro- 
hibiting the  taking  of  private  property 
without  compensation  is  not  intended  as 
a  limitation  ...  of  those  police  pow- 
ers which  are  necessary  to  the  tranquillity 
of  every  well-ordered  community,  nor  of 
that  general  *power  over  private  property  [325] 
which  is  necessary  for  the  orderly  existence 
of  all  governments.  It  has  always  been 
held  that  the  legislature  may  make  police 
regulations,  although  they  may  interfere 
with  the  full  enjoyment  of  private  proper- 
ty, and  though  no  compensation  is  given." 
Pp.  454,  435. 

Without  further  discussion  we  hold,  for 
the  reasons  stated,  that  the  circuit  court 
and  circuit  court  of  appeals  properly  re- 
fused to  adjudge  that  these  ordinances  were 
invalid. 

Other  questions  have  been  discussed  by 
counsel,  but  they  do  not  require  special  no- 
tice at  our  hands.  We  are  content  with 
the  disposition  made  of  them  in  the  courts 
below. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 


Mr.    Justice    Brewer 
Peokham  dissented.* 


and   Mr.   Justice 


JAMES  GARDNER,  Plff,  in  Err^ 

PEOPLE  OF  THE  STATE  OF  MICHIGAK. 
(See  8.  C.  Reporter's  ed.  325-335.) 


1.  Constltatlonal    lamr— d«e    process    of 
law— mvn  lei  pal  disposal  of  sarbaore.— 

An  ordinance  conferring  on  a  citj  contractor 
the  exclusive  right  to  collect  and  dispose  of 
garbage  is  not,  so  far  as  it  relates  to  the 

Note. — On  municipal  power  over  nuisances 
affecting  hightcavs  and  waters — see  note  to 
Hagerstown  ▼.  Witmer,  89  L.R.A.  649. 

As  to  what  oansUtutss  due  process  of  law — 

100  V.  S. 
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refuse  from  the  tables  of  hotels,  wantlnx  In 
the  doe  process  of  law  required  by  U.  8. 
Const.,  14th  Amend.,  as  deprlTlng  the  owner 
of  his  property  without  compensation,  al- 
though sucb  refuse  may  be  valuable  as  food 
for  swine,  or  for  the  manufacture  of  mer- 
chantable f^rease  and  other  products. 

&  CoBBtlttttlonml  law— eaaal  protection 
of  the  la^vro— local  revwlatlons  for  tbe 
selection  of  Jwrors.— Litigants  and  per- 
sons accused  of  crime  in  Wayne  county,  Mich- 
igan, are  not  denied  the  equal  protection  of 
the  laws  by  Mich.  Pub.  Acts  1893,  p.  337,  as 
amended  by  Pub.  Acts  1895,  p.  69,  under 
which  the  Jury  lists  are  made  up  and  re- 
turned by  a  board  of  jury  commissioners  ap- 
pointed by  the  governor  with  the  consent  of 
tbe  senate,  and  may  include  personi  whose 
names  do  not  appear  on  the  assessment  roll, 
while,  by  the  general  laws  of  the  state,  the 
ofScers  authorized  to  make  and  return  the 
jury  lists  are  elected  by  the  people  in  their 
sercral  townships  and  In  city  wards,  and  the 
jurors  must  be  of  those  who  are  assessed  on 
the  assessment  roll. 


[No.  62.] 

Submitted  November  9,  1905.    Decided  No- 
vember 27,  1905, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
affirming  a  conviction  in  the  Recorder's 
Court  in  the  city  of  Detroit,  in  that  state, 
of  a  violation  of  an  ordinance  relating  to  the 
collection  and  disposal  of  garbage.  Af- 
firmed. 

See  same  case  helow,  136  Mich.  693,  100 
N.  W.  126. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fred  A.  Baker  submitted  the  cause 
for  plaintiff  in  error: 

The  record  in  this  case  shows  that  the 
refuse  from  the  kitchens  and  tables  of  resi- 
dences, hotels,  and  restaurants  is  valuable 
(1)  as  food  for  swine,  and  (2)  for  the 
manufacture  of  merchantable  grease  and 
other  products.  These  facts  are  also  a 
part  of  the  common  knowledge  of  the  coun- 
try, and  of  which  this  court  will  take  judi- 
cial nocice. 

Bchollenberger  r,  Pennsylvania  {Paul  v. 
Pennsylvania),  171  U.  S.  1,  7,  8,  43  L.  ed. 
49,  51,  52,  18  Sup.  Ct.  Rep.  757. 

The  ordinance  is  in  excess  of  and  beyond 
the  police  power  of  the  state  because  it 
does  not  discriminate  between  those  who 
properly  care  for  and  transport  garbage 
and  those  who  do  not. 

Smith  V.  St.  Louis  d  S.  W.  R.  Co.  181  U. 
8.  24S,  255,  45  L.  ed.  847,  850,  21  Sup.  Ct 
Rep.  603. 


In  the  following  cases  this  court  held 
state  quarantine  or  inspection  laws  void  as 
going  beyond  the  police  power: 

Henderson  v.  New  York  {Henderson  v, 
Wiokham),  92  U.  S.  259,  23  L.  ed.  543; 
Hannibal  d  St.  J.  R.  Co.  v.  Husen,  95  U.  S. 
465,  24  L.  ed.  527. 

In  Minnesota  v.  Barber,  136  U.  S.  313, 
34  L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  802,  a  statute  was  held  void 
which  provided  that  no  fresh  meats  should 
be  sold  in  the  state,  unless  the  animals  from 
which  they  were  taken  were  inspected  in 
the  state  before  they  were  slaughtered. 

In  Bchollenberger  v.  Pennsylvania  {Paul 
V.  Pennsylvania)  171  U.  S.  1,  43  L.  ed.  49, 
18  Sup.  Ct.  Rep.  757,  a  state  statute  which 
prohibited  the  manufacture  or  sale  within 
the  state  of  oleomargarine  was  held  invalid. 

Every  exercise  of  the  police  power  must 
be  reasonable,  and  extend  only  to  such 
laws  as  are  enacted  in  good  faith  for  the 
pronation  of  the  public  good,  and  not  for 
the  annoyance  or  oppression  of  a  particular 
class. 

Plessy  V.  Ferguson,  163  U.  S.  537,  550, 
41  L.  ed.  256,  261,  16  Sup.  Ct.  Rep.  1138. 

The  case  is  within  the  rule  laid  down  in 
Lochner  v.  New  York,  198  U.  S.  46,  49  L. 
ed.  937,  25   Sup.  Ct  Rep.  539. 

In  Re  Lowe,  54  Kan.  757,  27  L.R.A.  545, 
39  Pac.  710,  an  ordinance  of  the  city  of 
Topeka  authorized  the  mayor,  with  the  con- 
sent of  the  council,  to  appoint  and  license 
two  or  more  suitable  persons,  corporations, 
or  firms,  to  act  as  city  scavengers,  and  pro- 
hibited any  other  person  from  engaging  in 
the  business  without  procuring  an  appoint- 
ment and  license  therefor.  The  court  held 
the  ordinance  void  because  it  attempted  to 
create  a  monopoly  of  a  lawful  calling,  and 
was  in  restraint  of  trade. 

See  also  Gregory  v.  New  York,  40  N.  Y, 
273;  State,  Nicoulin,  Prosecutor,  v.  Lowery, 
49  N.  J.  L.  391,  8  Atl.  513;  Richmond  v. 
Dudley,  129  Ind.  112,  13  L.R.A.  587,  28 
Am.  St  Rep.  180,  28  N.  E.  312;  /Jc  Nash, 
33  U.  C.  Q.  B.  181;  Reg.  v.  Johnston,  38 
U.  C.  Q.  B.  549. 

In  Iler  v.  Ross,  64  Neb.  710,  57  L.R^. 
895,  97  Am.  St  Rep.  676,  90  N.  W.  869, 
an  ordinance  of  the  city  of  Omaha  gave 
the  exclusive  right  to  a  city  contractor  to 
remove  dead  animals,  garbage,  ashes,  filth, 
offal,  or  other  refuse  matter  from  the  city, 
and  it  was  held  void. 

A  dead  horse  is  not  per  se  a  nuisance, 
and  an  owner  who  will  make  proper  dis- 


Kuntx  V.  Sumption,  2  L.R.A.  655,  and 
note;  Re  Gannon,  5  L.RA.  359,  and  note; 
Ulman  v.  Baltimore,  11  L.R.A.  224,  and  note; 
and  Oilman  v.  Tucker,  18  L.B.A.  804,  and  note. 
And  see  notes  to  People  v.  O'Brien,  2  L.B.A. 
255;  Pearson  v.  Tewdall,  ^£4  L.  ed.  U.  a  430; 
100  U.  8. 


and  Wilson  v.   North    Carolina,  42  L.   ed.   U. 
S.  865. 

On  monopoly  in  contract  or  ordinance  for  re- 
moral  of  garbage — see  note  to  California  Re- 
duction Co.  V.  Sanitary  Reduction  Works, 
ante,  204. 

213 


309-311,  315,  310 


SUPBEMB     COUBT    OF    THE    UNITB)    STATBI. 


Oct.  Tekm. 


visors  of  the  completion  of  their  works,  and 
of  their  readiness  to  receive,  cremate,  and 
destroy  all  such  substances  as  were  specified 
in  order  No.  2965.  The  cost  of  such  works, 
the  present  plaintiff  alleged,  exceeded  the 
sum  of  $200,000. 

Thereupon  the  board  of  supervisors,  on 
November  Ist,  1897,  adopted  order  No.  12 
(second  series),  which  provided  that  no 
person,  company,  or  corporation  should,  on 
or  after  November  8th,  1897,  deposit,  dump, 
or  cause  to  be  dumped  or  deposited  upon 
any  street,  lot,  land,  water,  or  water  ways 
within  the  city  and  coimty  or  from  any 
wharf  or  bulkhead  on  the  water  front  of 
the  city  and  county,  any  of  the  above  sub- 
stances or  material,  and  that  all  such  sub- 
stances or  matter  should  be  delivered  at  and 
to  the  crematory  of  the  Sanitary  Reduction 
Works,  "and  there,  at  the  expense  of  the 
person,  company,  or  corporation  so  convey- 
ing the  same,  be  cremated  and  destroyed, 
or  subjected  to  such  disposition  and  treat- 
ment as  will  secure  and  effect  a  complete 
combustion  of  all  gases  and  odors  arising 
therefrom."  Any  violation  of  that  order 
was  declared  to  be  a  misdemeanor,  pimish- 
able  by  a  fine  of  not  exceeding  $250,  or  by 
imprisonment  for  a  term  not  exceeding  One 
hundred  days,  or  by  both  such  fine  and  im- 
prisonment. 

The  present  suit  was  brought  by  the 
Sanitary  Reduction  Company  against  the 
California  Reduction  Company,  and  about 
one  hundred  and  fifty  individuals. 
[310]  *The  defendant  corporation  was  organized 
under  the  laws  of  Colorado,  at  the  instance 
of  certain  citizens  of  California,  for  the 
purpose,  we  may  assume  from  the  record,  of 
removing,  by  boats  and  barges,  large 
quantities  of  the  material  and  substances 
specified  in  the  orders  of  the  board  of 
supervisors  from  the  city  and  county  of  San 
Francisco,  and  depositing  them  on  lands  in 
the  county  of  San  Mateo  and  elsewhere 
than  at  the  works  of  the  Sanitary  Reduc- 
tion Company,  thereby  preventing  the  same 
from  being  delivered  to,  and  incinerated 
and  destroyed  by,  the  latter  company,  under 
its  contract  with  the  city  and  county  of 
San  Francisco. 

The  individual  defendants  are  subjects 
of  the  Kingdom  of  Italy,  and  owners  of 
licensed  wagons  used  in  their  calling  as 
scavengers  in  the  city  and  county  of  San 
Francisco.  It  seems  that  a  very  few  of 
them — ^not  more  than  about  a  half  dozen — 
are  householders  in  that  city  and  county. 

Between  the  California  Reduction  Com- 
pany and  the  individual  defendants  there 
is  a  written  agreement,  dated  November 
22d,  1898,  requiring  the  former,  within 
thirty  days  thereafter,  to  provide  one  or 
more  suitable  buildings,  wharves,  or  other 
208 


places,  for  the  reception  from  the  latter 
"of  all  garbage,  ashes,  refuse,  butcben' 
offal,  dirt,  sludge,  crockery,  tins,  or  other 
like  matter,  or  any  putrid  animal  or 
vegetable  matter,  or  any  fish,  fiesh,  or  food, 
or  any  dead  animals;  which  said  building, 
wharves,  or  other  place  or  places  shall  be 
so  located  that  the  aveVage  travel  to  the 
same  shall  not  exceed  the  average  haul  to 
the  Sanitary  Reduction  Works  by  more 
than  a  quarter  of  a  mile."  By  that  agre<^ 
jnent  the  individual  defendants  bound  them- 
selves to  deliver  at  the  buildings  or  places 
provided  by  the  defendant  corporation  all 
such  material  or  substances  gathered  by 
them  from  time  to  time  in  the  city  and 
county.  The  individual  defendants  also 
stipulated  in  the  agreement  that  they 
would  not  deliver  any  of  the  above  material 
or  substances  to  any  other  party  than  the 
California  Reduction  Company,  nor  at  any 
other  place  than  the  one  designated  and 
chosen  by  that  company. 

*The  pleadings  and  the  evidence  in  the{ 
cause  show  that  the  defendants  had  entered 
upon  the  execution  of  their  agreement  and 
the  transaction  of  the  business  to  which  it 
related.  No  question  is  made  as  to  the 
right  of  the  plaintiff  to  exercise  whatever 
privileges  had  been  legally  granted  to 
Sharon,   his   associates   and   assies. 

The  object  of  the  suit  by  the  plaintiff 
corporation  was  to  obtain  a  decree  restrain- 
ing the  defendants,  by  injunction,  from  n*- 
moving  from  the  city  and  county  of  San 
Francisco,  or  depositing  or  dumping  at  any 
other  place  than  at  the  works  of  the  plain- 
tiff, any  of  the  garbage  or  other  material* 
specified  in  the  orders  of  the  board  of  super- 
visors, or  from  infringing,  directly  or  in- 
directly, the  exclusive  rights,  privile^«*«*. 
and  franchises  secured  to  the  plaintiff  a« 
above  stated. 

The  circuit  court.  Judge  Morrow  presid- 
ing, passed  a  decree  giving  the  relief  ns»k«-l. 
94  Fed.  693.  That  decree  was  affirmed  in 
the  circuit  court  oi  appeals,  Judge  Hawley 
delivering  the  opinion  of  the  court.  tU 
C.  C.  A.  91,  126  Fed.  29. 

The  defendants  insist  that  the  ordinances 
in  question  are  invalid  for  the  want  of 
power  in  the  board  of  supervisors  to  adopt 
them.  This  objection  does  not  seem  to  b» 
well  taken.  By  the  California  Cons^titution 
of  1849  it  was  provided  that  "the  h^fzU- 
Inture  shall  have  power  to  provide  for  the 
election  of  a  board  of  supervisors  in  <»nch 
county,  and  those  supervisors  shall  jointly 
and  individually  perform  such  duties  an 
may  be  prescribed  by  law."  [Art.  10,  9  5.1 
Subsequently,  by  an  act  approved  April 
2£ch,  1803,  it  was  provided  that  "the  boar.! 
of  supervisors  of  the  •city  and  county  of  S.\t 
Francisco  shall  have  power,  by  rcjruliitioi 
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or  order,  ...  to  authorize  and  direct 
tbe  sommarj  abatement  of  nuisances;  to 
cake  all  regulations  which  may  be  neces- 
BfT  or  expedient  for  the  preservation  of 
Ue  poblie  health  and  the  prevention  of  con- 
tafioQs  diseases;  to  provide,  by  regulation, 
for  the  prevention  of  contagious  diseases; 
to  proride,  by  regulation,  for  the  prevention 
izid  summary  removal  of  all  nuisances  and 
obttmctioiis  in  the  streets,  alleys,  high- 
TITS,  tnd  public  grounds  of  said  city  and 
eraDty,'*etc  CaL  Stat.  1863,  p.  540.  Again, 
B  tie  state  Constitution  of  1879,  it  was 
jTorided  that  "any  county,  city,  town,  or 
tonghip  may  msike  and  enforce  within  its 
Smits  tU  such  local  police,  sanitary,  and 
fltier  regulations  as  are  not  in  conflict  with 
fwnl  laws."  Art.  11,  |  11.  Further,  by 
a  tft  approved  March  23d,  1893,  it  was 
prcrided,  among  other  things,  that  every 
tififhiae  or  privilege  to  erect  or  lay  tele- 
fTjph  or  telephone  wires,  to  construct  or 
•pente  railroads  along  or  upon  any  public 
*iwt  or  highway,  or  "to  exercise  any  other 
pmilege  whatever  hereafter  proposed  to  be 
piited  by  the  board  of  supervisors,  com- 
»B  eoasdl,  or  other  governing  or  legis- 
btrr*  body  of  any  county,  city  and  county, 
ctT.  toini,  or  district,  shall  be  granted  up- 
B  tiie  conditions  in  this  act  provided,  and 
w«  otherwise."  One  of  those  conditions 
tas  that  the  fact  that  such  franchise  or 
^ririlege  had  been  made,  together  with  a 
ititeoent  that  it  was  proposed  to  grant  the 
■ae.  ^lould  be  advertised, — the  franchise 
«  pmH^e  to  be  awarded  to  the  highest 
kader.   CaL  Stat.  1893,  p.  288. 

It  may  be  here  observed  that,  under  the 
^fter  of  San  Francisco,  the  board  of 
Kpernaors  for  the  city  and  county  of  San 
Fnisfisco  constituted  the  legislative  depart- 
Beat  <or  that  municipality.  McDonald  v. 
i>o*P,97  CaL  112,  114,  31  Pac.  909;  Harri- 
•■  V.  RobertSy  145  Cal.  173,  78  Pac.  537. 

Ib  the  above  constitutional  and  statutory 
pw^ons  is  found  full  authority  for  the 
fc<»rd  to  make  and  enforce,  within  the  city 
oA  eoonty  of  San  Francisco,  all  such  rea- 
vttble  sanitary  and  other  regulations  as 
"T^ut  not  in  ccmflict  witii  any  general  "statute 
ft  irith  the  Constitution,  and  which  have 
fcf  their  object  the  preservation  of  the  pub- 
Sc  Uth,  by  whatever  cause  endangered. 
^  via  substantially  so  ruled  in  the  cir- 
«t  eoort  of  the  United  States,  northern 
^»*triet  of  California,  in  Alpera  v.  San  Fran- 
««-  32  Fed.  503,  Mr.  Justice  Field  de- 
^'wrag  the  opinion  of  the  court.  The  rul- 
^  IB  that  case  was  followed  in  National 
^frtiRzer  Co.  v.  Lambert,  48  Fed.  458.  See 
•^  People  ex  rel.  Dean  v.  Contra  Costa 
C«o^y.  122  CaL  421,  55  Pac.  131. 

It  is  said  that  the  grant  to  Sharon,  his 
"^"iciates  and  assigns,  vras,  in  no  sense,  a 
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franchise.  It  is  true  that  the  title  of  the 
act  of  1893  refers  only  to  franchises.  But 
the  body  of  the  act  shows  that  the  legis- 
lature intended  to  embrace  privileges  ex- 
ercised under  public  authority,  and  not 
alone  what  may  be,  strictly,  franchises.  The 
right  which  was  granted  to  Sharon,  his  as- 
sociates and  assigns,  was  certainly  a  priv- 
ilege, and  the  board  of  supervisors  had 
power  to  grant  it  in  order  to  protect  the 
public  health.  But,  independently  of  the 
above  statutes,  the  board  had  power,  under 
the  Constitution  of  the  state,  to  make  such 
sanitary  regulations  as  were  not  incon- 
sistent with  the  general  laws,  and  that 
broad  power  carried  with  it  the  power,  by 
contract  and  ordinance,  to  guard  the  public 
health  in  all  reasonable  ways. 

The  defendants  criticize  the  ordinances 
because  they  give  the  exclusive  privileges 
in  question  for  a  period  of  fifty  years.  But 
whether  the  period  during  which  such  privi- 
leges might  be  exercised  should  be  long  or 
short  was  a  matter  in  the  wise  discretion 
of  the  board,  and  determinable  wholly  up- 
on grounds  of  public  policy.  It  may  be  that 
grants  by  public  authority  of  privileges  to 
be  exercised  for  the  benefit  or  in  behalf  of 
the  public  ought  never  to  be  for  long 
periods.  But  it  suffices  to  say  that  no  such 
consideration  can  control  the  action  of  the 
judiciary. 

The  defendants  insist  that  the  ordinances 
in  question  are  in  violation  of  the  14th 
Amendment  of  the  Constitution,  in  that 
they  deprive  the  householders  of  San  Fran- 
cisco of  property  *of  value,  by  transferring [3 18] 
it  to  the  Sanitary  Reduction  Works,  with- 
out requiring  compensation  to  be  made; 
this,  it  is  contended,  being  in  violation  of 
the  14th  Amendment.  Chicago^  B.  d  Q.  R, 
Co.  V.  Chicago,  106  U.  S.  226,  41  L.  ed.  979, 
17  Sup.  Ct.  Rep.  581. 

We  do  not  perceive  that  the  defendant 
corporation  of  Colorado  and  the  individual 
defendants  who  are  not  householders  are 
entitled  to  raise  any  such  question.  If 
householders  do  not  complain,  but  by 
silence  assent  to  what  the  board  did,  it  is 
not  for  others  to  say  that  the  property  of 
householders  is  taken  for  public  use  with- 
out compensation;  for  householders,  if  so 
minded,  may  waive  any  right  they  have  to 
compensation  for  their  property  destroyed 
to  protect  the  public  health.  The  individ- 
ual defendants,  in  their  answer,  claim  to 
be  householders  in  San  Francisco.  But  it 
seems  that  only  about  six  of  them  are 
householders.  The  presence,  however,  of 
that  number  as  defendants  makes  it  ap- 
propriate to  consider  the  objection  just 
stated  upon  its  merits. 

In  determining  the  validity  of  the  ordi- 
nances in  question  it  may  be  taken  as  firmly 
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visors  of  the  completion  of  their  works,  and 
of  their  readiness  to  receive,  cremate,  and 
destroy  all  such  substances  as  were  specified 
in  order  No.  2965.  The  cost  of  such  works, 
the  present  plaintiff  alleged,  exceeded  the 
sum  of  $200,000. 

Thereupon  the  board  of  supervisors,  on 
November  Ist,  1897,  adopted  order  No.  12 
(second  series),  which  provided  that  no 
person,  company,  or  corporation  should,  on 
or  after  November  8th,  1897,  deposit,  dump, 
or  cause  to  be  dumped  or  deposited  upon 
any  street,  lot,  land,  water,  or  water  ways 
within  the  city  and  coimty  or  from  any 
wharf  or  bulkhead  on  the  water  front  of 
the  city  and  county,  any  of  the  above  sub- 
stances or  material,  and  that  all  such  sub- 
stances or  matter  should  be  delivered  at  and 
to  the  crematory  of  the  Sanitary  Reduction 
Works,  "and  there,  at  the  expense  of  the 
person,  company,  or  corporation  so  convey- 
ing the  same,  be  cremated  and  destroyed, 
or  subjected  to  such  disposition  and  treat- 
ment as  will  secure  and  effect  a  complete 
combustion  of  all  gases  and  odors  arising 
therefrom."  Any  violation  of  that  order 
was  declared  to  be  a  misdemeanor,  pimish- 
able  by  a  fine  of  not  exceeding  $250,  or  by 
imprisonment  for  a  term  not  exceeding  6ne 
hundred  days,  or  by  both  such  fine  and  im- 
prisonment. 

The  present  suit  was  brought  by  the 
Sanitary  Reduction  Company  against  the 
California  Reduction  Company,  and  about 
one  hundred  and  fifty  individuals. 
[310]  *The  defendant  corporation  was  organized 
under  the  laws  of  Colorado,  at  the  instance 
of  certain  citizens  of  California,  for  the 
purpose,  we  may  assume  from  the  record,  of 
removing,  by  boats  and  barges,  large 
quantities  of  the  material  and  substances 
specified  in  the  orders  of  the  board  of 
supervisors  from  the  city  and  county  of  San 
Francisco,  and  depositing  them  on  lands  in 
the  county  of  San  Mateo  and  elsewhere 
than  at  the  works  of  the  Sanitary  Reduc- 
tion Company,  thereby  preventing  the  same 
from  being  delivered  to,  and  incinerated 
and  destroyed  by,  the  latter  company,  under 
its  contract  with  the  city  and  county  of 
San  Francisco. 

The  individual  defendants  are  subjects 
of  the  Kingdom  of  Italy,  and  owners  of 
licensed  wagons  used  in  their  calling  as 
scavengers  in  the  city  and  county  of  San 
Francisco.  It  seems  that  a  very  few  of 
them — not  more  than  about  a  half  dozen — 
are  householders  in  that  city  and  county. 

Between  the  California  Reduction  Com- 
pany and  the  individual  defendants  there 
is  a  written  agreement,  dated  November 
22d,  1898,  requiring  the  former,  within 
thirty  days  thereafter,  to  provide  one  or 
more  suitable  buildings,  wharves,  or  other 
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places,  for  the  reception  from  the  latter 
"of  all  garbage,  ashes,  refuse,  butchers' 
offal,  dirt,  sludge,  crockery,  tins,  or  other 
like  matter,  or  any  putrid  animal  or 
vegetable  matter,  or  any  fish,  flesh,  or  food, 
or  any  dead  animals;  which  said  buildings, 
wharves,  or  other  place  or  places  shall  be 
so  located  that  the  average  travel  to  the 
same  shall  not  exceed  the  average  haul  to 
the  Sanitary  Reduction  Works  by  more 
than  a  quarter  of  a  mile."  By  that  agree- 
jnent  the  individual  defendants  bound  them- 
selves to  deliver  at  the  buildings  or  places 
provided  by  the  defendant  corporation  all 
such  material  or  substances  gathered  by 
them  from  time  to  time  in  the  city  and 
county.  The  individual  defendants  also 
stipulated  in  the  agreement  that  they 
would  not  deliver  any  of  the  above  materia! 
or  substances  to  any  other  party  than  the 
California  Reduction  Company,  nor  at  any 
other  place  than  the  one  designated  and 
chosen  by  that  company. 

*The  pleadings  and  the  evidence  in  the[311] 
cause  show  that  the  defendants  had  entered 
upon  the  execution  of  their  agreement  and 
the  transaction  of  the  business  to  which  it 
related.  No  question  is  made  as  to  the 
right  of  the  plaintiff  to  exercise  whatever 
privileges  had  been  legally  granted  to 
Sharon,   his   associates  and   assigns. 

The  object  of  the  suit  by  the  plaintiff 
corporation  was  to  obtain  a  decree  restrain- 
ing the  defendants,  by  injunction,  from  re- 
moving from  the  city  and  county  of  San 
Francisco,  or  depositing  or  dumping  at  any 
other  place  than  at  the  works  of  the  plain- 
tiff, any  of  the  garbage  or  other  materiaU 
specified  in  the  orders  of  the  board  of  super- 
visors, or  from  infringing,  directly  or  in- 
directly, the  exclusive  rights,  privileges, 
and  franchises  secured  to  the  plaintiff  as 
above  stated. 

The  circuit  court.  Judge  Morrow  presid- 
ing, passed  a  decree  giving  the  relief  asked. 
94  Fed.  693.  That  decree  was  afiirmed  in 
the  circuit  court  oi  appeals,  Judge  Hawley 
delivering  the  opinion  of  the  court.  61 
C.  C.  A.  91,  126  Fed.  29. 

The  defendants  insist  that  the  ordinances 
in  question  are  invalid  for  the  want  of 
power  in  the  board  of  supervisors  to  adopt 
them.  This  objection  does  not  seem  to  b« 
well  taken.  By  the  California  Constitution 
of  1849  it  was  provided  that  "the  legis- 
lature shall  have  power  to  provide  for  the 
election  of  a  board  of  supervisors  in  each 
county,  and  these  supervisors  shall  jointly 
and  individually  perform  such  duties  as 
may  be  prescribed  by  law."  [Art.  10,  §  5.1 
Subsequently,  by  an  act  approved  April 
2^ch,  1863,  it  was  provided  that  "the  board 
of  supervisors  of  the  *city  and  county  of  San  [3 16] 
Francisco  shall  have  power,  by  regulation 
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tiie  subject,  that  while  "there  ap- 

a  well-nigh  unanimous  demand  on  the 

;  of  betlth  officers,  and  oftentimes  of  the 

genertllj,  for  the  municipal  coUec- 

of  garbtge,"  the  "problem  of  garbage 

has   not    been    solved."    Chapin, 

iptl  Sanitation  in  the  United  States, 

170.    Similar    obserrations    *might  be 

IB  referenee  to   what   is  commonly 

"dry  refuse,"  which,  in  many  cities, 

asbes  and  all  the  rubbish  accumu- 

in  private    houses,    stores,    nuirket 

and  like  places. 

references  to  the  different  methods 
to  dispose  of  garbage  and  refuse 
Wen  made  in  order  to  show  that  the 
bad  before  them  a  most  difficult  prob- 
[)lved  by  experience  or  science — as 
best  or  most  appropriate  method  of 
^  the  public  health  in  the  matter 
[fte  disposal  of  the  garbage,  refuse,  and 
mat^ials  found  on  private  premises, 
Sa  hotels,  restaurants,  and  like  places, 
skate,  charged  with  the  duty  of  safe- 
^  the  health  of  its  people,  commit- 
;fte  subject  to  the  wisdom  and  discre- 
!  of  the  board  of  supervisors.    The  con- 
it  reached  appears  in  the  ordinances 
ItKstion,  and  the  courts  must  accept  it, 
these  ordinances  are,  in  some  essen- 
ipirticular,  repugnant  to  the  fundamen- 
law.   The    general    result    which    the 
of  sopervisors  sought  to  bring  about 
by  cremation,  or  by  such  other  treat- 
of  the  materials  as  would  effect  a 
combustion  of  all  gases  and  odors 
„  therefrom.    "Cremation,"  it  is  said, 
udttsirely   employed    for   getting    rid 
Ithe  garbage  in  England  and  on  the  con- 
of  Europe,  and  is  rapidly  coming  in- 
» in  the  United  States,"— -the  destruc- 
by  fire  being  theoretically  "an  ideal 
from  a  sanitary   standpoint,   for  the 
of  garbage."    Chapin,    Municipal 

D  m  the  United  States,  p.  714. 

\'fk  defendants  insist  that  the  require- 
that  the  substances  mentioned  should 
iMrered  at  the  plaintirs  works  for  cre- 
or  destruction,  at  the  expense  of  the 
company,  or  corporation  conveying 
was  a  taking  of  private  property 
fiAik  use  without  compensation.  We 
assent  to  this  view.  It  is  the  duty, 
i'',  of  a  person  on  whose  premises 
tprbage  and  refuse  material,  to  see  to 
if  proper  diligence,  that  no  nuisance 
.-Jm  ^refrom  which  endangers  the  pub- 
If^inlth.  The  householder  may  be  com- 
"  1  to  submit  even  to  an  inspection  of  his 
,  BKs,  at  his  own  expense,  and  forbidden 
>kiip  them,  or  allow  them  to  be  kept,  in 
soDdition  as  to  create  disease.  He 
[■Viteefore,  have  been  required,  at  his 
K^  mfetm,  io  make,  from  time  to  time. 


such  disposition  of  obnoxious  sub^tnTices 
originating  on  premises  occupied  by  him  tm 
would  be  necessary  in  order  to  guard  the 
public  health.  If  the  householder  himself 
removed  them  from  his  premises,  it  must 
have  been  at  his  own  expense;  and  the  scav- 
enger who  took  to  the  crematory  the  mate- 
rial from  the  premises  of  origin,  under 
some  arrangement  with  the  householder, 
was,  in  effect,  the  representative,  in  that 
matter,  of  the  householder,  and  was  per- 
forming a  duty  resting  upon  the  house- 
holder. So  that  if  the  requirement  that 
the  person  conveying  the  material  should 
pay  a  given  price  for  having  it  cremated  or 
destroyed^  in  effect  put  some  expense  on  the 
householder,  that  gave  him  no  ground  for 
complaint;  for  it  was  his  duty  to  see  to  the 
removal  of  garbage  and  house  refuse  having 
its  origin  on  his  premises.  Still  less  has 
the  licensed  scavenger  a  right  to  complain; 
for  his  right  to  convey  garbage  and  refuse 
through  the  public  streets,  in  covered  wag- 
ons, was  derived  from  the  public,  and  he 
was  subject  to  such  regulations  as  the  con- 
stituted authorities,  in  their  exercise  of  the 
police  power,  might  adopt.  The  whole  ar- 
rangement may  be  fairly  regarded  as  one  in 
the  interest  and  for  the  convenience  of  the 
householder.  He  gets  his  proportionate 
benefit  of  any  revenue  derived  by  the  city, 
and  at  the  same  time  shares  the  protection 
given  to  him  by  the  community.  Nor  did 
the  destruction  of  garbage  and  refuse,  at  an 
approved  crematory,  amount,  in  itself,  and 
imder  the  circumstances  disclosed,  to  a  tak- 
ing of  private  property  for  public  use  with- 
out compensation,  even  if  some  of  the  sub- 
etances  destroyed  at  the  crematory  had  a 
value  for  certain  purposes.  The  authori- 
ties were  not  bound,  prior  to  the  removal  of 
such  substances  from  the  premises  on  which 
they  were  found,  to  separate  those  that 
were  confessedly  worthless  from  those 
which  might  be  utilized.  The  garbage  and 
refuse  matter  were  all  together,  on  the  spni-^ 
premises,  and,  as  a  *whole  or  in  the  mass, [323] 
they  constituted  a  nuisance  which  the  pub- 
lic could  abate  or  require  to  be  abated,  and 
to  the  continuance  of  which  the  community 
was  not  bound  to  submit.  And  when  the  ob- 
noxious garbage  and  refuse  was  removed 
from  the  place  of  their  origin,  and  put  in 
covered  wagons  to  be  carried  away,  the  mu- 
nicipal authorities  might  well  have  doubted 
whether  the  substances  that  were  per  se 
dangerous  or  worthless  would  be  separat- 
ed from  such  as  could  be  utilized,  and 
whether  the  former  would  be  deposited  by 
the  scavenger  at  some  place  that  would 
not  endanger  the  public  health.  They 
might  well  have  thought  that  the  safety  of 
the  community  could  not  be  assured  unless 
the  entire  mass  of  garbage  and  refuse  con- 
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established  in  the  jurisprudence  of  this 
court  that  the  states  possess,  because  they 
have  never  surrendered,  the  power — and 
therefore  municipal  bodies,  under  legis- 
lative sanction,  may  exercise  the  power — 
to .  prescribe  such  regulations  as  may  be 
reasonable,  necessary,  and  appropriate  for 
the  protection  of  the  public  health  and 
comfort;  and  that  no  person  has  an  abso- 
lute right  "to  be  at  &11  times  and  in  all 
eircimistances  wholly  freed  from  restraint;** 
but  "persons  and  property  are  subject  to 
all  kinds  of  restraints  and  burdens,  in  order 
to  secure  the  general  comfort,  health,  and 
general  prosperity  of  the  state,'* — ^the 
public,  as  represented  by  its  constituted 
authorities,  taking  care  always  that  no 
regulation,  although  adopted  for  those  ends, 
shall  violate  rights  secured  by  the  funda- 
mental law,  nor  interfere  with  the  enjoy- 
ment of  individual  rights  beyond  the  neces- 
sities of  the  case.  Equally  well  settled  is 
the  principle  that  if  a  regulation  enacted 
by  competent  public  authority  avowedly  for. 
the  protection  of  the  public  health  has  a 
real,  substantial  relation  to  that  object, 
[819]*the  courts  will  not  strike  it  down  upon 
grounds  merely  of  public  policy  or  ex- 
pediency. Hannibal  d  8t.  J,  R.  Co.  v. 
Husen,  95  U.  S.  465,  470,  471,  24  L.  ed. 
527,  529,  530;  Mugler  v.  Kansas,  123  U.  S. 
623,  661,  31  L.  ed.  205,  210,  8  Sup.  Ct.  Rep. 
273;  Lawton  v.  Steele,  152  U.  S.  133,  136, 
38  L.  ed.  385,  388,  14  Sup.  Ct.  Rep.  499; 
Atkin  V.  Kansas,  191  U.  S.  207,  223,  48  L. 
ed.  148,  158,  24  Sup.  Ct.  Rep.  124;  Jacob- 
son  V.  MassachusettSy  197  U.  S.  11,  27,  49 
L.  ed.  643,  650,  25  Sup.  Ct.  Rep.  358.  In 
the  recent  case  of  Dobbins  v.  Los  Angeles, 
195  U.  S.  223,  235,  49  L.  ed.  169,  174,  25 
Sup.  Ct.  Rep.  18,  20,  this  court  said  that 
"every  intendment  is  to  be  made  in  favor 
of  the  lawfulness  of  the  exercise  of  munic- 
ipal power  making  regulations  to  promote 
the  public  health  and  safety,  and  that  it  is 
not  the  province  of  courts,  except  in  clear 
eases,  to  interfere  with  the  exercise  of  the 
power  reposed  by  law  in  municipal  corpo- 
rations for  the  protection  of  local  rights 
and  the  health  and  welfare  of  the  people  in 
the  community." 

The  record  abundantly  discloses  the 
grounds  upon  which  the  board  of  supervis- 
ors proceeded,  in  adopting  the  ordinances 
in  question. 

The  preamble  to  order  No.  2965  shows 
that,  in  the  judgment  of  the  board,  the  only 
effective  mode  to  dispose  of  house  refuse, 
butchers*  offal,  garbage,  putrid  or  offensive 
animal  or  vegetable  matter,  refuse,  ashes, 
or  other  like  matter,  and  to  prevent  such 
substances  from  being  deposited  in  or  upon 
the  lots,  lands,  and  public  streets  of  the  city 
and  county,  or  in  the  waters  of  the  bay,  to 
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the  prejudice  of  the  public  health,  was  hr 
cremation  or  by  some  process  of  ehemicjl 
reduction.  The  conviction  of  the  board 
that  decided  action  on  the  subject  was  im- 
peratively demanded  for  the  general  good 
seems  to  have  strengthened;  for  order  Ko. 
12,  adopted  a  year  later,  stated  in  its  pre- 
amble that,  from  time  to  time,  during  pre- 
vious years,  the  dumping  of  garbage,  dirt« 
offal,  house  refuse,  matter,  ashes,  cinders, 
sludge,  acids,  or  like  matter,  to  fill  in  lotv 
and  particularly  in  filling  in  water  lots, 
had  become  so  objectionable  and  deleterious 
to  the  public  health  that  the  attempt  was 
made  to  mitigate  such  nuisances  by  cover- 
ing them  over  with  sand;  that  it  had,  how- 
ever, become  apparent  that  lots  so  filled 
and  covered  had  thrown  off  obnoxious 
gases,  deleterious  to  the  public  health,  and. 
when  epidemic  diseases  were  prevalent, 
would  become  a  'fruitful  source  of  dancer  to  [J 
the  sanitaiy  wellbeing  of  citizens;  and  that 
the  board  of  health  had  called  attention  to 
and  condemned  the  disposing  of  garba^ 
and  refuse  matter  for  the  purpose  of  filling; 
in  lots.  Such  were  the  reasons  which 
moved  the  board  of  supervisors  to  adopt 
that  order  making  it  unlawful  to  deposit 
any  of  such  substances  upon  streets,  lots,  or 
lands,  or  in  any  water  or  water  way,  within 
the  city  and  county,  and  requiring  that  they 
be  delivered  at  the  plaintiff's  works,  to  be^ 
there  cremated  and  destroyed,  or  subjected 
to  such  disposition  and  treatment  as  would 
effect  a  complete  combustion  of  all  gases 
and  odors  arising  therefrom. 

We  perceive  no  ground  to  doubt  the  good 
faith  of  the  board  of  supenisors ;  nor  can 
we  say  that  the  mode  adopted  for  the  sup- 
pression of  the  evils  in  question  was  arbi- 
trary, or  did  not  have  a  real,  substantial 
relation  to  the  protection  of  the  public 
health. 

Many  of  the  questions  involved  in  rounir- 
ipal  sanitation  ha>e  proved  to  be  diffi- 
cult of  solution.  There  is  no  mode  of  di^ 
posing  of  garbage  and  refuse  matter,  as 
foimd  in  cities  and  dense  population*, 
which  is  universally  followed.  In  some 
cities  garbage  receptacles,  properly  covered, 
are  provided,  sometimes  by  the  householder, 
sometimes  by  the  municipal  authorities  or 
the  garbage  collector.  But  even  such  devi- 
ces often  prove  to  be  worthless  for  want  of 
proper  attention  to  them  by  householders. 
Then,  the  question  arises  for  the  considera- 
tion of  the  municipal  authorities  as  to  the 
frequency  of  the  removal  of  garbage.  The 
practice  is  not  at  all  uniform.  In  some 
cities,  it  is  collected  seven  times  a  week;  in 
others,  six,  four,  and  three  timet  a  week. 
Again,  qtiestions  arise  as  to  the  mode  in 
which  garbage  should  be  collected;  and  the 
statemei^t  is  made  by  those  who  have  inves- 
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tigited  tlie  subject,  that  while  "there  ap- 
petis  a  weU-nigh  unanimous  demand  on  the 
flirt  of  health  officers,  and  oftentimes  of  the 
pobfie  generally,  for  the  municipal  collec- 
tioB  of  garbage,"  the  "problem  of  garbage 
fiiposal  has  not  been  solved."  Chapin, 
Mmidpal  Sanitation  in  the  United  States, 

pll]  p.  670.  Similar  obserrations  *might  be 
nde  in  reference  to  what  is  commonly 
oM  "dry  refuse,"  which,  in  many  cities, 
isdndes  ashes  and  all  the  rubbish  accumu- 
lated in  private  houses,  stores,  market 
kasM,  and  like  places. 

These  references  to  the  different  methods 
fB^qyed  to  dispose  of  garbage  and  refuse 
kre  been  made  in  order  to  show  that  the 
botrd  had  before  them  a  most  difficult  prob- 
kBH-unsolved  by  experience  or  science — as 
to  the  best  or  most  appropriate  method  of 
frotecting  the  public  health  in  the  matter 

'  of  the  disposal  of  the  garbage,  refuse,  and 
other  materials  found  on  private  premises, 
nd  in  hotels,  restaurants,  and  like  places. 
^  state,  charged  with  the  duty  of  safe- 
furding  the  health  of  its  people,  commit- 
ted the  subject  to  the  wisdom  and  discre- 
tki  of  the  board  of  supervisors.  The  con- 
!iiekn  it  reached  appears  in  the  ordinances 
to  question,  and  the  courts  must  accept  it, 

I  nlos  these  ordinances  are,  in  some  essen- 
tial particular,  repugnant  to  the  fundamen- 

I  tal  Uw.  The  general  result  which  the 
loard  of  supervisors  sought  to  bring  about 
ns  by  cremation,  or  by  such  other  treat- 
Dot  of  the  materials  as  would  effect  a 
eoB^dete  combustion  of  all  gases  and  odors 
irifinf  therefrom.  "Cremation,"  it  is  said, 
is  adasively  employed  for  getting  rid 
<rf  the  garbage  in  England  and  on  the  con- 
tiaat  of  Europe,  and  is  rapidly  coming  in- 
to we  in  the  United  States,"— the  destruc- 
tian  by  fire  being  theoretically  "an  ideal 
■ay,  from  a  sanitary  standpoint,  for  the 
^Js^mtl  of  garbage."  Chapin,  Municipal 
Saiitatiai  in  the  United  SUtes,  p.  714. 

The  defendants  insist  that  the  require- 
BQt  titat  the  substances  mentioned  should 
fe  ddirered  at  the  plaintiff's  works  for  cre- 
BatioB  or  destruction,  at  the  expense  of  the 
person,  company,  or  corporation  conveying 
^  nme,  was  a  taking  of  private  property 
^  public  use  without  compensation.  We 
unot  assent  to  this  view.  It  is  the  duty, 
pnBari^^.  of  a  person  on  whose  premises 
ut  garbage  and  refuse  material,  to  see  to 
K  by  proper  diligence,  that  no  nuisance 
una  therefrom  which  endangers  the  pub- 
Be  bolth.  The  householder  may  be  com- 
bed to  submit  even  to  an  inspection  of  his 

PB  ^praaiaoB^  i^  liis  own  expense,  and  forbidden 
^  keep  them,  or  allow  them  to  be  kept,  in 
"bA  condition  as  to  create  disease.  He 
My,  tiierefore,  have  been  required,  at  his 
<>*i  opcBie,  to  make,  from  time  to  time, 
lit  v.  8. 


such    disposition    of    obnoxious    «ub«tnnces 
originating  on  premises  occupied  by  him  M 
would  be  necessary  in  order  to  guard  the 
public  health.     If  the  householder  himself 
removed  them   from  his  premises,  it  must 
have  been  at  his  own  expense;  and  the  scav- 
enger who  took  to  the  crematory  the  mate- 
rial   from    the   premises   of   origin,    under 
some    arrangement    with    the    householder, 
was,  in  effect,  the  representative,  in  that 
matter,  of  the  householder,  and  was  per- 
forming  a   duty   resting   upon   the   house- 
holder.    So   that   if  the   requirement   that 
the  person  conveying  the  material  should 
pay  a  given  price  for  having  it  cremated  or 
destroyed^  in  effect  put  some  expense  on  the 
householder,  that  gave  him  no  ground  for 
complaint;  for  it  was  his  duty  to  see  to  the 
removal  of  garbage  and  house  refuse  having 
its  origin  on  his  premises.     Still  less  has 
the  licensed  scavenger  a  right  to  complain; 
for  his  right  to  convey  garbage  and  refuse 
through  the  public  streets,  in  covered  wag- 
ons, was  derived  from  the  public,  and  he 
was  subject  to  such  regulations  as  the  con- 
stituted authorities,  in  their  exercise  of  the 
police  power,  might  adopt.    The  whole  ar- 
rangement may  be  fairly  regarded  as  one  in 
the  interest  and  for  the  convenience  of  the 
householder.    He    gets     his     proportionate 
benefit  of  any  revenue  derived  by  the  city, 
and  at  the  same  time  shares  the  protection 
given  to  him  by  the  community.     Nor  did 
the  destruction  of  garbage  and  refuse,  at  an 
approved  crematory,  amount,  in  itself,  and* 
under  the  circumstances  disclosed,  to  a  tak- 
ing of  private  property  for  public  use  with-     ' 
out  compensation,  even  if  some  of  the  sub- 
stances destroyed  at  the  crematory  had  a 
value   for   certain   purposes.     The   authori- 
ties were  not  bound,  prior  to  the  removal  of 
such  substances  from  the  premises  on  which 
they   were   found,   to   separate   those   that 
were     confessedly     worthless     from     those 
which  might  be  utilized.    The  garbage  and 
refuse  matter  were  all  together,  on  the  spni-^ 
premises,  and,  as  a  •whole  or  in  the  mass,  [3231 
they  constituted  a  nuisance  which  the  pub- 
lic could  abate  or  require  to  be  abated,  and 
to  the  continuance  of  which  the  community 
was  not  bound  to  submit.    And  when  the  ob- 
noxious garbage  and   refuse   was   removed 
from  the  place  of  their  origin,  and  put  in 
covered  wagons  to  be  carried  away,  the  mu- 
nicipal authorities  might  well  have  doubted 
whether  the  substances  that  were  per  se 
dangerous  or  worthless  would  be  separat- 
ed   from    such    as    could   be   utilized,    and 
whether  the  former  would  be  deposited  by 
the   scavenger   at   some   place   that   would 
not    endanger    the    public    health.    They 
might  well  have  thought  that  the  safety  of 
the  community  could  not  be  assured  unless 
the  entire  mass  of  garbage  and  refuse  con- 
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stituting  the  nuisance,  from  which  the  dan- 
ger came,  was  carried  to  a  crematory,  where 
it  could  be  promptly  destroyed  by  fire,  and 
thus  minimize  the  danger  to  the  public 
health. 

Be  all  this  as  it  may,  the  cremation  and 
destruction  of  garbage  and  house  refuse, 
under  the  authority  of  the  municipal 
authorities,  proceeding  upon  reasonable 
grounds,  and  at  a  t>lace  designated  by  law, 
as  a  means  for  the  protection  of  the  public 
health,  cannot  be  properly  regarded,  within 
the  meaning  of  the  Constitution,  as  a  tak- 
ing of  private  property  for  public  use  with- 
out compensation,  simply  because  such  gar- 
bage and  house  refuse  may  hav^  had,  at 
the  time  of  its  destruction,  some  element 
of  value  for  certain  purposes.  With  the 
knowledge  of  the  householder  the  scaven- 
ger receives  the  garbage  and  refuse  matter; 
that  which,  if  separated,  might  have  value, 
being  mingled  with  that  which  is,  in  it- 
self, noxious  and  wortliless.  The  entire 
mass  goes  into  the  same  covered  wagon,  and 
the  authorities  are  not  bound,  before  its 
destruction  at  the  crematory,  to  cause  the 
good  to  be  separated,  from  the  bad,  but 
could  require,  as  the  ordinances  in  question 
did,  that  the  substances  be  promptly  con- 
veyed to  the  designated  crematory  and  de- 
stroyed by  fire.  Such  a  disposition  of  the 
contents  cannot  be  regarded  as  a  taking  of 
private  property  for  public  use  without 
compensation. 
[324]  *This  court  has  said  that  "the  possession 
and  enjoyment  of  all  rights  are  subject  to 
such  reasonable  conditions  as  may  be 
deemed  by  the  governing  authority  of  the 
country  essential  to  the  safety,  health,  peace, 
good  order,  and  morals  of  the  commu- 
nity. Even  liberty  itself,  the  greatest 
of  all  rights,  is  not  unrestricted  license 
to  act  according  to  one's  own  will."  Crowley 
v.  Chriatensen,  137  U.  S.  86,  89,  34  L.  ed. 
620,  621,  11  Sup.  Ct.  Rep.  13.  In  Mugler  v. 
Kansas,  123  U.  S.  623,  664,  31  L.  ed.  205, 
211,  8  Sup.  Ct.  Rep.  273,  it  appeared  that 
certain  distillery  property  in  Kansas  was 
purchased  at  a  time  when  it  was  lawful  in 
that  state  to  manufacture  and  sell  spirit- 
uous liquors,  but  which  property,  by  rea- 
son of  the  subsequent  prohibition  of  such 
manufacture  and  sale,  had  become  of  no 
value,  or  had  materially  diminished  in 
value.  The  owner  insisted  that,  by  the 
necessary  operation  of  the  prohibitory  stat- 
ute, his  property  was,  in  whole  or  in  part, 
taken  for  public  use  without  compensa- 
tion. But  this  court  said:  "The  power 
which  the  states  have  of  prohibiting  such 
use  by  individuals  of  their  property  as  will 
be  prejudicial  to  the  health,  the  morals,  or 
the  safety  of  the  public,  is  not — and,  con- 
sistently with  the  exiitence  and  safety  of 
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organized  society,  cannot  be — burdened 
with  the  condition  that  the  state  must  com- 
pensate such  individual  owners  for  pecuni- 
ary losses  they  may  sustain  by  reason  of 
their  not  being  permitted,  by  a  noxious  use 
of  their  property,  to  inflict  injury  upon  the 
community.  The  exercise  of  the  police 
power  by  the  destruction  of  property  vihich 
is  itself  a  public  nuisance,  or  the  prohibi- 
tion of  its  use  in  a  particular  way,  where- 
by its  value  becomes  depreciated,  is  very 
different  from  taking  property  for  public 
use,  or  from  depriving  a  person  of  his  prop- 
erty without  due  process  of  law.  In  the 
one  case,  a  nuisance  only  is  abated;  in  the 
other,  unoffending  property  is  taken  away 
from  an  innocent  owner."  In  Sedgwick's 
I'reatise  on  Statutory  and  Constitutional 
Law  the  author  says  that  "the  clause  pro- 
hibiting the  taking  of  private  property 
without  compensation  is  not  intended  as 
a  limitation  ...  of  those  police  pow- 
ers which  are  necessary  to  the  tranquillity 
of  every  well-ordered  community,  nor  of 
that  general  'power  over  private  property  [ 
which  is  necessary  for  the  orderly  existence 
of  all  governments.  It  has  always  been 
held  that  the  legislature  may  make  police 
regulations,  although  they  may  interfere 
with  the  full  enjoyment  of  private  proper- 
ty, and  though  no  compensation  is  given.** 
Pp.  434,  435. 

Without  further  discussion  we  hold,  for 
the  reasons  stated,  that  the  circuit  court 
and  circuit  court  of  appeals  properly  re- 
fused to  adjudge  that  these  ordinances  wert 
invalid. 

Other  questions  have  been  discussed  by 
counsel,  but  they  do  not  require  special  no- 
tice at  our  hands.  We  are  content  with 
the  disposition  made  of  them  in  the  courts 
below. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 

Mr.  Justice  Brewer  and  Mr.  Justiet 
Peolilimiii  dissented.* 


JAMES  GARDNER,  Plff,  in  Err^ 

V. 

PEOPLE  OF  THE  STATE  OF  MICHIQAN. 

(See  8.  C.  Reporters  ed.  825-^35.) 

1.  CoBstltatloaal    law*— d«e    »rog»—    •< 
lA^v-— maalclpiKl  dUposal  •f  v*rk«c«.* 

An  ordinance  conferring  on  a  city  contractor 
the  exclusive  right  to  collect  and  dlspoM  of 
garbage  Is  not,  so  far  as  It  relates   to  the 


Note. — On  municipal  power  ever  muiemnces 
affecting  highicay$  and  watert — tee  note  to 
Hagerstown  v.  Wltmer.  89  L.R.A.  649. 

As  to  what  aansti$ates  due  pf'^cess  of  isw— 
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reCue  from  the  tables  of  botelB,  wanting  In 
tbt  doe  process  of  law  required  bj  U.  S. 
Coast,  14th  Amend.,  as  deprlTlng  the  owner 
•t  his  property  without  compensation,  al- 
tboo^  such  refuse  maj  be  valuable  as  food 
for  sviae,  or  for  the  manufacture  of  mer- 
chutable  grease  and  other  products. 

%  CoBstltatiOBAl  lmvT--eaval  protection 
•f  the  1a vrs— local  rcvvlmtlons  for  tbe 
•eleetloa  of  Jmrors.— Litigants  and  per- 
nat  tccused  of  crime  in  Wayne  county,  Mich- 
IfiB,  are  not  denied  the  equal  protection  of 
tke  Uwi  by  Mich.  Pub.  Acts  1893,  p.  337,  as 
■Beaded  by  Pub.  Acts  1895,  p.  69,  under 
wUch  the  jury  lists  are  made  up  and  re- 
tined  by  a  board  of  jury  commissioners  ap- 
ptlDCed  by  the  goremor  with  the  consent  of 
tbt  Knate,  and  may  Include  persons  whose 
Mises  do  not  appear  on  the  assessment  roll, 
vhUe.  by  the  general  laws  of  the  state,  the 
oAcen  aothorixed  to  make  and  return  the 
jBTj  lists  are  elected  by  the  people  in  their 
tereni  townships  and  In  city  wards,  and  the 
jnrors  must  be  of  those  who  are  assessed  on 
tte  ■fiiment  roll. 


[No.  62.] 

Mmitied  November  9,  1905. 
%>emher  27,  1905. 
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H  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
tfinning  a  conviction  in  the  Recorder's 
CBurt  in  the  city  of  Detroit,  in  that  state, 
flf  t  fiolation  of  an  ordinance  relating  to  the 
0olIeeti<Hi   and    disposal    of   garbage.       Af- 

Sce  same  ease  below,  136  Mich.  693,  100 
K.  W.  126. 

Tbft  &cta  are  stated  in  the  opinion. 

Mr.  Fred  A.  Baker  submitted  the  cause 
kt  plaintiff  in  error: 

TW  record  in  this  case  shows  that  the 
nfnae  from  the  kitchens  and  tables  of  resi- 
tees,  hotels,  and  restaurants  is  valuable 
(1)  as  food  for  swine,  and  (2)  for  the 
■nnifacture  of  merchantable  grease  and 
«tker  products.  These  facts  are  also  a 
put  of  the  common  knowledge  of  the  coun- 
tiy,  and  of  which  this  court  will  take  judi- 
cii]  Docice. 

BdtoUenberger  t.  Pennsylvania  {Paul  y. 
fttsfyhjaiwo),  171  U.  S.  1,  7,  8,  43  L.  ed. 
«,  51,  52,  18  Sup.  Ct.  Rep.  767. 

TW  ordinance  is  in  excess  of  and  beyond 
fte  police  power  of  the  state  because  it 
^Ki  Bot  discriminate  between  those  who 
pt^operiy  care  for  and  transport  garbage 
tid  those  who  do  not. 

Smiih  V.  8t,  Louis  A  8.  W.  R,  Co,  181  U. 
&  248,  255,  45  L.  ad.  847,  850,  21  Sup.  Ct 
Sep.  603. 


In  the  following  cases  this  court  held 
state  quarantine  or  inspection  laws  void  as 
going  beyond  the  police  power: 

Henderson  v.  New  York  {Henderson  v. 
Wiokham),  92  U.  S.  259,  23  L.  ed.  543; 
Hannibal  d  8t.  J.  R,  Co.  v.  Husen,  95  U.  S. 
465,  24  L.  ed.  527. 

In  Minnesota  y.  Barber,  136  U.  S.  313, 
34  L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  862,  a  statute  was  held  void 
which  provided  that  no  fresh  meats  should 
be  sold  in  the  state,  unless  the  animals  from 
which  they  were  taken  were  inspected  in 
the  state  before  they  were  slaughtered. 

In  Schollenberger  v.  Pennsylvania  {Paul 
V.  Pennsylvania)  171  U.  S.  1,  43  L.  ed.  49, 
18  Sup.  Ct.  Rep.  757,  a  state  statute  which 
prohibited  the  manufacture  or  sale  within 
the  state  of  oleomargarine  was  held  invalid. 

Every  exercise  of  the  police  power  must 
be  reasonable,  and  extend  only  to  such 
laws  as  are  enacted  in  good  faith  for  the 
pronMtion  of  the  public  good,  and  not  for 
the  annoyance  or  oppression  of  a  particular 
class. 

Plessy  v.  Ferguson,  163  U.  S.  537,  550, 
41  L.  ed.  256,  261,  16  Sup.  Ct.  Rep.  1138. 

The  case  is  within  the  rule  laid  down  in 
Lochner  v.  New  York,  198  U.  S.  45,  49  L. 
ed.  937,  25   Sup.  Ct  Rep.  539. 

In  Re  Lowe,  54  Kan.  757,  27  L.R.A.  545, 
39  Pac.  710,  an  ordinance  of  the  city  of 
Topeka  authorized  the  mayor,  with  the  con- 
sent of  the  council,  to  appoint  and  license 
two  or  more  suitable  persons,  corporactions, 
or  firms,  to  act  as  city  scavengers,  and  pro- 
hibited any  other  person  from  engaging  in 
the  business  without  procuring  an  appoint- 
ment and  license  therefor.  The  court  held 
the  ordinance  void  because  it  attempted  to 
create  a  monopoly  of  a  lawful  calling,  and 
was  in  restraint  of  trade. 

See  also  Gregory  v.  New  York,  40  N.  Y. 
273;  State,  Nicoulin,  Prosecutor,  v.  Lowery, 
49  N.  J.  L.  391,  8  Atl.  513;  Richmond  v. 
Dudley,  129  Ind.  112,  13  L.R.A.  587,  28 
Am.  St  Rep.  180,  28  N.  E.  312;  Re  Nash, 
33  U.  C.  Q.  B.  181;  Reg.  v.  Johnston,  38 
U.  C.  Q.  B.  549. 

In  Iler  v.  Ross,  64  Neb.  710,  57  L.RA. 
895,  97  Am.  St.  Rep.  676,  90  N.  W.  869, 
an  ordinance  of  the  city  of  Omaha  gave 
the  exclusive  right  to  a  city  contractor  to 
remove  dead  animals,  garbage,  ashes,  filth, 
offal,  or  other  refuse  matter  from  the  city, 
and  it  was  held  void. 

A  dead  horse  is  not  per  se  a  nuisance, 
and  an  owner  who  will  make  proper  dis- 


m  Kosts  V.  Somptlon,  2  L.R.A.  655,  and 
is(e;  £e  Gannon,  6  L1.R.A.  359,  and  note; 
taaas  T.  Baltimore,  11  L.R.A.  224,  and  note ; 
■ad  Onaaa  v.  Tocker.  13  L.R.A.  304,  and  note. 
A>d  Me  notes  to  People  t.  O'Brien,  2  L.R.A. 
SS;  Pearson  v.  Yewdall,  24  L.  ed.  U.  &  486; 


and  Wilson  v.   North    Carolina,  42  L.   ed.   U. 
S.  865. 

On  monopoly  in  contract  or  ordinance  for  re- 
movijU  of  garbage — see  note  to  California  Re- 
duction Co.  V.  Sanitary  Reduction  Works, 
ante,  204. 
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position  of  the  carcass  cannot  be  deprived 
of  his  property  right. 

Campbell  v.  Diatrici  of  Columbia,  19  App. 
D.  C.  131. 

The  act  of  the  Michigan  legislature  creat- 
ing the  board  of  jury  commissioners  for 
the  county  of  Wayne  denies  to  accused  per- 
sons and  other  litigants  in  that  county  the 
equal  protection  of  the  laws. 

Connolly  v.  Union  Sewer  Pipe  Co,  IW 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431;  Hayes  v.  Missouri,  120  U.  S.  68,  30 
L.  ed.   578,   7   Sup.   Ot  Rep.   350. 

Messrs.  T.  E.  Tarsney  and  Jolui  B. 
Corliss  sulMnitted  the  cause  for  defendant 
in  error.  Messrs,  Corliss,  Leete,  d  Joslyn 
were  on  the  brief: 

The  city  may  seize,  control,  remove,  and 
dispose  of  all  garbage,  or  it  may  enter  into 
a  contract  with  one  or  more  persons  to  do 
it.  Such  action  is  not  objectionable  as 
creating  a  monopoly  or  infringing  the  rights 
of  property.  Such  action  by  municipalities 
is  not  a  violation  of  the  constitutional  in- 
hibitions against  the  taking  of,  or  injury 
to,  private  properly  without  compensation, 
or  without  due  process  of  law. 

Re  Vandine,  6  Pick.  187,  17  Am.  Dec. 
351;  State  v.  Orr,  68  Conn.  101,  34  L.R.A. 
279,  35  Atl.  770;  Dupont  v.  District  of 
Columbia,  20  App.  D.  C.  477;  Fischer  v. 
St,  Lcuis,  194  U.  S.  361,  48  L.  ed.  1018, 
24  Sup.  Ct.  Rep.  673;  Dobbins  v.  Los  An- 
geles, 195  U.  S.  223,  49  L.  ed.  169,  25  Sup. 
Ct.  Rep.  18;  California  Reduction  Co,  v. 
Sanitary  Reduction  Works,  61  C.  C.  A.  91, 
126  Fed.  29. 

The  constitutional  right  of  trial  by  jury 
is  not  infringed  by  the  act  of  the  Michigan 
legislature  creating  the  board  of  jury  com- 
missioners for  the  county  of  Wayne. 

People  V.  Harding,  53  Mich.  48,  51  Am. 
Rep.  95,  18  N.  W.  555;  People  v.  Reilly, 
53  Mich.  260,  18  N.  W.  849. 

Mr.  Justice  Hmrlan  delivered  the  opinion 
of  the  court: 

This  appeal  raises  for  consideration  the 
question  whether  a  certain  ordinance  of  the 
city  of  Detroit,  relating  to  the  collection  and 
disposition  of  garbage  within  that  city,  is 
repugnant  to  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

By  the  ordinance  in  question  it  was  made 
the  duty  of  the  occupant  or  occupants  of 
every  dwelling  house  or  other  building  in 
the  city  of  Detroit  to  provide  a  suitable  and 
water-tight  box  or  other  vessel  of  a  conven- 
ient size  to  be  handled  by  the  garbage  col- 
lector, in  which  such  occupant  or  occupants 
should  cause  to  be  placed  or  deposited  "all 
offal,  garbage,  and  refuse  animal  and  vegeta- 
ble matter  of  the  premises.''  Such  occu- 
pants were  required  to  keep  the  box  or  oth- 
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er  vessel  in  the  alley  in  rear  of  tbeir  prem- 
ises,  or  at  a  place  on  the  premises  most  ae- 
cessible  to  the  person  collecting  the  g&rbagf 
and  offal;  and  it  was  made  unlawful  to  pul 
anything  but  refuse  animal  and  vegetable 
matter  in  the  vessel  used  for  garba^  and 
offal.  If  the  vessel  was  placed  in  the  alley, 
it  must  be  provided  with  a  tight  cover,  prop- 
erly hinged,  and  located  next  to  the  lot  line, 
from  which  it  should  not  project  more  than 
two  feet  into  the  alley.     S   1. 

The  remaining  sections  of  the  ordlnaiice 
are  in  these  words: 

"i  2.  The  word  'garbage'  shall  be  held 
to  include  every  refuse  accumulation  of  ani- 
mal, fruit,  or  vegetable  matter  that  *atteiKlj« 
the  preparation,  use,  eooldng,  dealing  in  or 
storing  of  meat,  -fish,  fowl,  food,  fruit,  or 
vegetables,  including  dead  animals  and  oon« 
demned  foods  foimd  within  the  city  limits. 
All  garbage  shall  be  collected  in  water-tight 
closed  metal  boxes,  and  such  boxes  shall  be 
purified  as  often  as  the  health  officer  may 
direct,  and  shall  have  painted  thereon  the 
word  'Garbage.' 

"§  3.  It  is  hereby  made  the  duty  of  the 
contractor  with  the  city  of  Detroit  for  the 
collection  and  removal  of  garbage  and  dead 
animals  to  collect  and  remove,  in  accordance 
with  the  ordinances  and  contract  of  the  city, 
all  garbage,  dead  animals,  fish,  and  refuse 
animal  and  vegetable  matter  found  within 
the  city  limits.  No  other  person  or  party 
except  the  city  contractor  or  its  agents  shall 
carry,  convey,  or  transport  through  the 
streets,  alleys,  or  public  places  of  the  city  of 
Detroit  such  materials,  and  it  shall  be  un- 
lawful for  any  person  to  interfere  in  any 
manner  with  the  collection  and  disposal  of 
such  materials  by  the  city  contractor. 

"§  4.  It  shall  be  unlawful  for  any  person 
to  deposit,  throw,  or  place  any  garbage,  fish, 
lead  animals,  or  refuse  animal  or  vegetable 
matter  in  any  avenue,  alley,  street,  or  other 
public  place  within  the  city  of  Detroit ;  nor 
shall  any  person  place  such  materials  upon 
any  private  property,  whether  owned  by 
such  person  or  not,  imless  the  same  shall  be 
inclosed  in  proper  vessels  or  boxes,  as  pro- 
vided in  9  1. 

"i  5.  The  collection  and  removal  of  gar- 
bage shall  be  under  the  supervision  of  the 
board  of  health,  and  it  shall  be  the  duty  of 
the  board  of  health  and  police  department, 
through  their  proper  officials  and  agents,  to 
enforce  the  provisions  of  this  ordinance/* 
Revised  Ordinances  of  1895,  as  amended  in 
1901. 

The  city  of  Detroit  rests  the  authority  of 
its  council  to  pass  this  ordinance  upon  its 
charter,  which  contains  the  following  pro- 
visions: ''The  coimcil  shall  have  power  to 
provide  for  the  preservation  of  the  general 
health  of  the  inhabitants  of  the  city,  and  to 
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Bik»  regnlatioiis  to  secure  tbe  same; 
...  to  ibate  or  remove  any  noisanoe; 
...  to  pn^iibit  and  prevent  any  person 
from  having  on  his  premises  any  substance 
t8]Qr  tiui^  *that  is  unwholesome  or  nauseous ; 
ad  to  authorize  the  removal  thereof; 
.  .  .  The  common  council  is  also  em- 
powend  to  enact  and  provide,  by  appropri- 
ate ordinance,  for  the  manner  of  collecting, 
tmqKvting,  oonv^ing,  and  handling  of 
gtrbi^  and  all  animal  and  v^etable  mat- 
ter tad  refuse  in  said  city;  .  .  .  and  to 
nqaire  all  persons  in  said  city  to  dispose  of 
the  mat  in  the  manner  provided  by  said 
eaoman  council  in  said  ordinance  for  the 
RBovil  and  destruction  thereof,  and  to  im- 
poK  and  enforce  appropriate  penalties  for 
ny  violation  of  said  ordinance."  Charter 
if  t^  dty,  chap.  7,  f  43,  par.  130. 

B^  additional  legislation  in  1880  the  com- 
■oa  eoandl  was  given  the  power  ''to  adver- 
tise fn*  proposals,  and  contract  for  the  re- 
Mvml,  disposition,  and  destruction  of  gar- 
kfe  aad  all  animal  and  vegetable  refuse  for 
1  tern  of  years." 

Ii  1901  the  dty  and  the  Detroit  Sanitary 
Wafa,  a  corporation  of  Michigan,  entered 
nrto  a  written  agreement,  by  which  the  lat- 
tff  nidertook  to  collect,  remove,  and  dis- 
peae  of  all  garbage  and  dead  animals  with- 
k  ike  limits  of  the  dty  of  Detroit  for  the 
ten  of  ten  consecutive  fiscal  years,  begin- 
liif  Jnly  l8t»  1901.  In  consideration  of 
tie  faithful  performance  of  the  conditions 
tad  ^ledflcations  spedfied  in  the  agreement, 
tie  6tj  agreed  to  pay  to  the  sanitary  com- 
pear the  sum  of  $515,000,  in  equal  monthly 
iMtahnents  of  $4,291.66%  during  the  con- 
tiBiaDoe  of  the  contract. 

The  agreement  between  the  city  and  the 
■litaiy  wfjftkB  contained,  among  others,  the 
fcOoving  provisions:  ''I.  Garbage  shall  be 
Bderstood  to  consist  of  all  refuse  animal 
er  vegetable  matter,  including  dead  animals, 
foBDd  within  the  dty  limits,  coming  from 
printe  or  public  premises  within  the  dty. 
t  The  time  for  making  the  collection  of 
girhage  and  dead  animals  shall  be  as  fol- 
lra«,  to  wit:  (a)  Within  and  upon  the  pub- 
fie  Mulcets  daily.  (6)  Within  the  two- 
iiile  drde  as  shown  from  the  maps  of  the 
oty,  and  from  all  hotels,  restaurants,  hos- 
pitUa,  alaugfaterhouses,  and  all  other  places 
vhen  animals,  game,  or  fowl  are  killed 
W]vitkiB  the  said  city  of  Detroit,  •collections 
dtOj.  ie)  Within  all  other  portions  of  the 
ot^t  eoDeetions  three  times  in  each  week, 
tisKs  as  neaj'ly  equally  divided  as  possible. 
TW  vork  of  oolleciking  said  garbage  shall  be 
pejIiHiued  to  the  satisfaction  and  under  the 
pnriaion  of  the  board  of  health,  (d)  The 
^•aid  of  health  shall  have  authority  to  or- 
der daily  eolleetions  outside  of  the  two-mile 
<irde  whenever,  in  its  judgment,  it  is  neo- 
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essary.  The  health  officer  shall  also  have 
authority  to  order  extra  collections  to  be 
made  at  any  time  when  necessary,  the  con- 
tractor shall  be  required  to  cause  such  col- 
lections to  be  made  within  three  hours  of 
the  time  when  such  order  is  received  by  him. 
(e)  Garbage  shall  be  collected  in  and  trans- 
ported through  the  streets  of  the  city  in 
vehicles  with  water-tight  closed  metal  boxes. 
3.  All  garbage  must  be  taken  at  least  2 
miles  outside  the  limits  of  the  city  of  De- 
troit, and  disposed  of  in  such  manner  as  to 
entail  no  damage  or  claim  against  the  city 
of  Detroit  for  such  disposal.  4.  It  is  ex- 
pressly agreed  that  no  garbage  or  other  i 
refuse  collected  by  said  contractor  shall  be 
dumped  into  the  Detroit  river  or  any  of 
its  tributaries,  or  into  Lake  Erie  or  any 
other  lake.  The  common  council  reserves 
the  right  to  make  such  rules  and  regula- 
tions with  reference  to  the  collection  of  the 
garbage  as  may,  from  tiihe  to  time,  be 
deemed  necessary.  No  employee  of  the  con- 
tractor shall  receive  in  the  city  of  Detroit 
less  than  one  and  fifty  one-hundredths  dol- 
lars ($1.50)  per  day.  In  case  said  second 
party  shall  fail  to  collect  garbage  or  dead 
animals  in  accordance  with  this  contract, 
and  such  failure  shall  continue  for  the  peri- 
od of  twenty-four  (24)  hours  after  a  writ- 
ten notice  from  the  board  of  health  of  the 
city  of  Detroit,  then,  and  in  such  case,  said 
second  party  shall  be  liable  to  and  shall 
pay  to  the  said  party  of  the  first  part  the 
penalty  of  two  dollars  ($2.00)  for  each  and 
every  such  failure  so  to  do." 

Upon  the  complaint  of  an  agent  of  the 
sanitary  works,  Gardner,  the  plaintiff  in 
error,  was  arrested  by  warrant  issued  out  of 
the  recorder's  court  of  Detroit,  charpfed  witli 
having  violated  the  above  ordinance  by  un- 
lawfully and  wilfully  carrying,  *conveyin,:^.[330] 
and  transporting  garbage  through  the 
streets  and  alleys  of  Detroit,  he  not  being 
the  city  contractor  or  its  agent. 

The  defendant  pleaded  not  guilty,  was 
tried  and  found  guilty  by  a  jury,  and  fined 
$10. 

There  was  no  dispute  at  the  trial  as  to 
the  facts.  It  appeared  that'  the  defendant 
gathered  and  transported  refuse  from  the 
tables  of  hotels,  of  the  kinds  described  in  the 
statute  as  garbage,  acting  in  such  matter, 
not  for  the  city  contractor,  but  for  the  per- 
son who  bought  such  material  from  the  pro- 
prietors of  the  hotels.  He  violated  the  stat- 
ute, and  was  liable  to  the  prescribed  penalty 
unless  the  ordinance  was  invalid.  The  judg- 
ment of  conviction  in  the  recorder's  court 
was  affirmed  by  the  supreme  court  of  Michi- 
gan, all  the  judges  (except  one  who  did  not 
sit)  concurring.  11  Det.  L.  N.  166,  100  N. 
W.  126. 

The  contention  of  the  accused  at  the  irial 
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was  that  the  garbage  or  swill  accumulated 
at  hotels  was  property,  and  that  the  3d  sec- 
tion of  the  ordinance,  directing  the  city  con- 
tractor to  collect  and  remove  it,  deprived 
the  owner  of  his  property  without  compen- 
sation, and  therefore  was  in  violation  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States. 

This  contention  was  overruled  by  the  trial 
court,  the  judge  saying  to  the  jury:  "The 
defendant  in  this  case  was  transporting 
what  confessedly  was  garbage.  It  is  well 
settled  that  no  one  may  claim  damages  be- 
cause of  enforced  obedience  to  a  police  regu- 
lation designed  to  secure  and  protect  public 
health.  It  is  manifest  that,  were  individ- 
uals permitted  to  escape  the  regulation  fixed 
by  the  common  council,  and  dispose  of  gar- 
bage as  they  severally  saw  fit,  all  system  in 
the  collection  and  removal  of  refuse  matter 
would  be  destroyed.  Even  if  this  garbage 
have  some  value  for  some  such  use  as  that 
to  which  the  respondent's  employer  put  it, — 
the  feeding  of  hogs, — ^the  courts  will  not,  at 
the  expense  of  the  public  health,  recognize 
that  this  refuse  matter,  in  its  legal  aspect, 
[881]  is  property.  No  property  *right  has,  there- 
fore, been  violated."  The  supreme  court  of 
the  state  thus  disposed  of  the  question: 
"The  defendant  attacks  the  validity  of  the 
ordinance  as  it  relates  to  garbage  or  refuse 
from  the  tables  of  hotels.  Similar  ordi- 
nances have  been  before  the  court  and  sus- 
tained in  People  v.  Gordon,  81  Mich.  306, 
21  Am.  St.  Rep.  524,  45  N.  W.  658,  and 
Grand  Rapids  v.  De  Vriee,  123  Mich.  670, 
82  N.  W.  269.  In  these  cases  the  question 
of  whether  there  is  a  property  right  in  ref- 
use was  not  raised  in  the  form  in  which  it 
is  here  presented,  although,  in  the  case  last 
cited,  it  was  quite  plainly  implied  that  the 
common  council,  in  the  exercise  of  the  police 
power,  had  the  right  to  treat  as  a  nuisance 
all  such  refuse  as  is  unfit  for  human  food. 
The  court  may  well  take  judicial  notice  that 
table  refuse,  when  dumped  into  receptacles 
kept  for  that  purpose,  will  speedily  ferment 
and  emit  noisome  odors,  calculated  to  affect 
the  public  health.  If,  in  providing  against 
such  a  nuisance,  the  owner  of  such  material 
suffers  some  slight  loss,  the  inconvenience  or 
loss  is  presumed  to  be  compensated  in  the 
common  benefit  secured  by  regulation. 
Horr  ft  B.  Mun.  Pol.  Ord.  S  220.  The  precise 
question  involved  in  the  present  case  was 
considered  in  the  well-reasoned  opinion  of 
Judge  Shepard  in  Dupont  v.  District  of  Co- 
lumbia, 20  App.  D.  C.  477,  and  the  conclu- 
sion reached  fully  sustains  the  holding  of 
the  trial  judge." 

Upon  the  general  subject  of  the  exercise 
of  police  powers  by  municipalities  proceed- 
ing under  legislative  sanction  for  the  pro- 
tection of  the  public  health,  the  views  of 
this  court  have  been  set  forth  in  the  eue  of 
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California  Reduction  Co,  t.  Sanitary  Reduc- 
tion Works  (just  decided),  191^  U.  S.  306, 
ante,  204,  26  Sup.  Ct.  Rep.  100,  and  what 
has  been  said  in  the  opinion  in  that  case  ia, 
we  think,  decisive  against  the  present  de- 
fendant. It  is  appropriate,  however,  to 
make  some  observations  in  reference  to  cer- 
tain features  of  the  present  ease. 

The  defendant  insists  that  it  is  part  of 
the  common  knowledge  of  the  country  that 
the  refuse  from  kitchens,  tables,  hotels,  and 
restaurants  is  valuable  as  food  for  swine, 
and  is  property  within  the  meaning  of  the 
constitutional  provision  which  forbids  "the [33^1 
taking  by  any  state  of  private  property 
for  public  use  without  compensation.  Of 
course,  all  know  that  such  a  use  of  refuse 
is  not  uncommon  in  some  localities,  although 
modem  investigation  shows  that  a  good  deal 
may  be  said  against  such  a  practice.  It  is 
believed  by  some  that  the  feeding  of  gar- 
bage to  swine  produces  an  inferior  quality 
of  pork.  There  is  authority  for  the  state- 
ment that  in  1880  the  Massachusetts  board 
of  health  reported,  as  the  result  of  its  in- 
vestigation, that  garbage-fed  hogs  were  af- 
flicted with  trichinosis  to  the  extent  of  13 
per  cent.  In  some  states  it  is  forbidden  by 
statute  to  feed  garbage  to  milch  cows,  and 
in  some  cities  it  is  forbidden  to  sell  milk 
from  garbage-fed  cows.  Chapin,  Municipal 
Sanitation  in  the  United  States,  699,  700. 
We  do  not,  o)  course,  express  any  opinion 
as  to  these  matters,  and  refer  to  them  only 
in  order  to  bring  out  the  thought  that  the 
question  before  the  municipal  authorities 
of  Detroit  was  one  in  respect  of  which 
there  was  room  for  difference  of  views  as  to 
what  means  were  best  for  the  protection  of 
the  public  health.  Looking  at  the  matter 
in  a  practical  light,  we  are  unable  to  say 
that  the  means  devised  by  the  city  council, 
and  indicated  by  its  action,  were  plainly  un- 
reasonable or  unnecessary,  or  did  not  have 
a  real,  substantial  relation  to  the  protection 
of  the  public. 

Toudiing  the  suggestion  that  garbage  and 
refuse  are  valuable  for  the  manufacture  of 
merchantable  grease  and  other  products,  it 
is  sufficient,  in  view  of  what  we  have  said 
in  the  other  case,  to  remark  that  it  was  a 
controlling  obligation  of  the  city,  which  it 
could  not  properly  ignore,  to  protect  the 
health  of  its  people  in  all  lawful  ways  hav- 
ing relation  to  that  object;  and  if,  in  its 
judgment,  fairly  and  reasonably  exercised, 
the  presence  of  gavbage  and  refuse  in  the 
city,  on  the  premises  of  householders  and 
otherwise,  would  endanger  the  public  health 
by  causing  the  spread  of  disease,  then  it 
could  rightfully  require  such  garbage  and 
refuse  to  be  removed  and  disposed  of,  even 
if  it  contained  some  elements  of  value.  In 
Bueh  droomstanoes,  the  property  rights  of 
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tudiridiials  in  the  noxious  •materials  de- 
fcnbed  in  the  ordinance  niust  be  subordinat- 
ed to  the  general  good.  If  it  be  said  that 
the  eitj  might  have  adequately  guarded  the 
pnblie  health  and  at  the  same  time  saved 
the  property  rights  of  its  owner,  on  whose 
prauf«9  garbage  and  refuse  were  found,  the 
tasirer  is  that  the  city  evidently  thought 
otherwise,  and  we  cannot  confidently  say 
tbit  its  constituted  authorities  went  beyond 
tW  necessities  of  the  case  and  exceeded 
tkir  proper  funcftions  when  they  passed  the 
ordiitanee    in    question.     Those    ordinances 

I  euDot,  therefore,  according  to  well-settled 
prodples,  be  held  to  be  wanting  in  the  due 
process  of  law  required  by  the  Constitution. 
T%e  defendant  further  contends,  as  he 
eontrnded  in  the  supreme  court  of  the  state, 
that  the  act  of  the  Michigan  legislature, 
tnating  the  board  of  jury  commissioners 
Jor  Wayne  county,  in  which  the  present  trial 
omured,  denies  lo  accused  persons  and  oth- 
ir  litigants  in  that  county  the  equal  pro- 
teetion  of  the  laws.  The  ground  of  this 
eoBteDti<«  is,  thmt  by  the  general  laws  of 
fte  state,  the  officers  authorized  to  make 
■ad  return  the  jury  list  were  elected  by 
^  people  in  their  several  townships  and 
ia  dty  wards  (Const,  art.  11,  §  1,  People 
a  rH.  Atty.  Gen.  v.  Detroit,  29  Mich.  108), 
lad  required  that  jurors  should  be  of  those 
«^  are  assessed  on  the  assessment  roll; 
vkile,  by  the  Wayne  county  jury  law  of 
Vm.  as 'amended  in  1895  (Pub.  Acts  1893, 
f  537;  id.  1895,  p.  69),  the  jury  lists  are 
■ide  ap  and  returned  by  a  board  of  seven 
jwT  conmiissioners,  appointed  by  the  gov- 
?Twr,  with  the  consent  of  the  senate,  and 
^  n^mes  of  persons  to  be  returned  need 
Ht  appear  on  the  assessment  rolls.  This 
£femioe  between  the  general  law  relating 
to  jury  trials  and  the  special  law  relating 
to  Wayne  county,  it  is  said,  constitutes  a 
&mBdnation  against  the  people  of  that 
("■BtT,  and  anoounts  to  a  denial  to  them  of 
the  eqnal  protection  of  the  law.  This  view 
doei  not  commend  itself  to  our  judgment, 
h  is  fully  met  and  shown  not  to  be  sound 
^  the  judgment  in  Miseouri  v.  Lewie 
«»'-—  V  /^W*U01  U.  S.  22,  31,  25  L. 
«i  M9,  992,  where  Mr.  Justice  Bradley, 
tpeakiag  for  the  court,  and  referring  to  the 
I4t^  Amendment,  said:    "The  last  restric- 

P^ltioB,  *as  to  the  equal  protection  of  the  laws, 
I*  nr*  Tiolated  by  any  diversity  in  the  juris- 
&t»Q  of  the  several  courts  as  to  subject- 
Bttter.  amount,  or  finality  of  decision,  if 
•3  perM»s  within  the  territorial  limits  of 
tieir  respective  jurisdictions  have  an  equal 
'ifkit,  in  like  cases  and  under  like  circum- 
Aaees,  to  resort  to  them  for  redress.  E[ach 
ittte  has  the.  ri^t  to  make  political  subdi- 
^>BOM  of  its  territory  for  municipal  pur- 
|«e>,  aad  to  regulate  their  local  govern- 


ment.  As  respects  the  administration  of 
justice,  it  may  establish  one  system  of 
courts  for  cities  and  another  for  rural  dis- 
tricts, one  system  for  one  portion  of  its 
territory,  and  another  system  for  another 
portion.  Convenience,  if  not  necessity,  oft- 
en requires  this  to  be  done,  and  it  would 
seriously  interfere  with  the  power  of  a 
state  to  regulate  its  internal  affairs  to  de- 
ny to  it  this  right.  We  think  it  is  not  de- 
nied or  taken  away  by  anything  in  the  Con- 
stitution of  the  United  States,  including  the 
amendments  thereto.  We  might  go  still 
further  and  say,  with  undoubted  truth,  that 
there  is  nothing  in  the  Constitution  to  pre- 
vent any  state  from  adopting  any  system  of 
laws  or  judicature  it  seea  fit  for  all  or  any 
part  of  its  territory.  If  the  state  of  New 
York,  for  example,  should  see  fit  to  adopt 
the  civil  law  and  its  method  of  procedure 
for  New  York  city  and  the  surrounding 
counties,  and  the  common  law  and  its  meth- 
od of  procedure  for  the  rest  of  the  state, 
there  is  nothing  in  the  Constitution  of  the 
United  States  to  prevent  its  doing  so.  This 
would  not,  of  itself,  within  the  meaning  of 
the  14th  Amendment,  be  a  denial  to  any  per- 
son of  the  equal  protection  of  the  laws.  If 
every  person  residing  or  being  in  either  por* 
tion  of  the  state  should  be  accorded  the 
equal  protection  of  the  laws  prevailing  there 
he  could  not  justly  complain  of  a  violatioi 
of  the  clause  referred  to.  For,  as  before 
said,  it  has*  respect  to  persons  and  classes 
of  persons.  It  means  that  no  person  or 
class  of  persons  shall  be  denied  the  same 
protection  of  the  laws  which  is  enjoyed  by 
other  persons  or  other  classes  in  the  same 
place  and  under  like  circumstances." 

•Perceiving  no  error  in  the  record  touching[335J 
any  Federal  question,  the  judgment  is  af- 
firmed, 

Mr.  Justice  Brewer  and  Mr.  Justice 
PeokHam  dissent  from  the  opinion  so  far 
as  it  relates  to  the  ordinances  in  question. 


P.  H.  HARTMAN,  Plff,  in  Err., 

V, 

BUTTERFIELD  LUMBER  COMPANY. 
(See  8.  C.  Reporter's  ed.  335-341.) 

Pvblle  lands— conveyance  pnrsnant  to 
contract  made  before  patent— valid- 
ity as  avainst  one  claiming  nnder 
patentee.— One  claimiDg  under  a  trust  deed 
from  the  patentee,  with  knowledge  of  a  prior 
conveyance  of  the  timber  and  a  right  of  way, 
cannot  challenge  the  validity  of  such  convey- 
ance because  It  was  made  pursuant  to  an 
agreement  entered  into  prior  to  the  patent, 
in  consideration  of  an  advance  of  money  to 
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enable  the  entryman  to  perfect  hit  entry  and 
obtain  the  patent. 

[No.  44.] 

Argued  and  submitted  November  7,   1905, 
Decided  November  t7,  1905, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  judgment 
which  reversed  a  decree  of  the  Chancery 
Court  of  Lincoln  County,  in  that  state,  dis- 
missing a  bill  to  establish  the  right  to  timber 
and  a  right  of  way  imder  a  conveyance  from 
a  patentee  pursuant  to  an  agreement  entered 
into  prior  to  the  patent,  and  entered  a  decree 
in  accordance  with  the  prayer  of  the  bill. 
Affirmed, 

See  same  case  below,  82  Biiss.  494,  100 
Am.  St.  Rep.  644,  34  So.  328. 

Statement  by  Mr.  Justice  Brewers 
In  December,  1892,  Esau  Harness  received 
a  patent  from  the  United  States  for  160 
acres  of  land  in  Lincoln  county,  Mississippi. 
On  January  28,  1893,  he  conveyed  to  the 
Norwood  &  Butterfield  Company  all  the  pine 
timber  on  the  land  "and  a  right  of  way 
through  and  across  the  land  for  roads, 
trams,  or  railroads,  100  feet  wide."  This  in- 
[836]strument  was  filed  'for  record  February  10, 
and  the  complainant  below  (defendant  in 
error  here)  subsequently  obtained  a  deed 
from  the  Norwood  &  Butterfield  Company. 
On  January  30,  1893,  the  patentee  conveyed 
his  eaatire  interest  in  the  land  as  security  for 
supplies  and  merchandise  to  be  furnished  by 
Hartman,  the  plaintiff  in  error  (defendant 
below),  during  the  year  1893.  This  deed 
was  filed  for  record  January  31,  1893.  On 
December  14,  1894  the  trustee  therein  named 
sold  and  conveyed  the  land  to  Hartman. 

This  suit  was  brought  in  the  chancery 
court  of  Lincoln  county,  Mississippi,  to  es- 
tablish the  prior  right  of  the  complainant 
to  the  timber  and  right  of  way.  The  bill 
charged  that  the  defendant  had  actual  no- 
tice of  the  conveyance  from  the  patentee 
to  the  Norwood  &,  Butterfield  Company  when 
he  accepted  the  trust  deed  from  the  patentee, 
and  therefore  that  he  was  subordinated  in 
right  to  those  claiming  imder  the  first  con- 
veyance, although  it  was  not  placed  on 
record  until  after  the  execution  and  record 
of  the  deed  of  trust.  It  appeared  in  the 
testimony  that,  prior  to  the  patent,  the  pat- 
entee had  contracted  with  the  Norwood  & 
Butterfield  Company  to  convey  to  it  the 
timber  and  right  Oi  way.  He  himself  testi- 
fied that  he  had  made  such  a  contract,  both 
before  and  after  he  had  received  the  patent. 
The  supreme  court  of  the  state,  deciding  in 
favor  of  the  complainant  ( 82  Miss.  494,  100 
Am.  St.  Rep.  644,  34  So.  328),  considered 
the  effect  of  the  contract  made  before  the! 
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patent  upon  the  validity  of  the  suboequeni 
conveyance  to  the  Norwood  &  Butterfield 
Company,  saying: 

"We  are  driven  to  the  conclusion  that  tbf 
decree  of  the  court  below  must  have  hten 
the  result  of  an  opinion  that  the  agreemenl 
between  Esau  Harness  and  the  grantor  ol 
appellant  that,  in  consideration  of  the  ad- 
vance money  to  perfect  his  homestead  entrj 
and  get  his  patent,  Esau  would  sell  the  tioh 
ber  on  the  land  in  controversy,  was  againftt 
public  policy  and  void,  and  made  void  also 
the  subsequent  sale  of  the  timber  to  reim- 
burse for  that  advance.  We  are  not  in  ac- 
cord with  that  view.  U.  S.  Rev.  Stat 
9§  2290,  2291,  2296,  U.  S.  Comp.  SUt.  1901, 
pp.  '1389, 1390,  1398,  with  Gould  &  TuckerV 
notes,  vol.  1,  p.  537.  On  the  testimony  wc 
cannot  escape  the  conviction  that  the  appel- 
lee had  such  notice  as  should  put  any  rea- 
sonable man  on  inquiry,  which  would  have 
disclosed  the  existence  of  the  conveyance  ol 
the  timber  and  right  of  w^y  by  Elsaa  to  the 
grantor  of  appellants. 

"Reversed,  and  decree  here  in  acoordanoi 
with  the  prayer  of  the  bilL" 


Mr,  Pleasant  Z.  Jomes  submitted  thi 
cause  for  plaintiff  in  error. 

Mr,  Holies  Coarad  argued  the  eauM 
and  filed  a  brief  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

For  the  purposes  of  this  case  it  may  lie 
conceded  that  the  contract  made  before  the 
patent  was,  by  virtue  of  the  policy  of  the 
United  States,  as  disclosed  in  its  statute, 
void,  and  could  not  have  been  enforced  by 
the  Norwood  &  Butterfield  Company,  but 
the  contract  was  not  inherently  vicious  or 
immoral.  It  was  simply  void  because  in 
conflict  with  the  Federal  statutes.  Andrr 
son  V.  Carkins,  136  U.  S.  483,  34  L.  ed.  272, 
10  Sup.  Ct.  Rep.  905.  When  the  patent  is- 
sued, the  full  legal  title  passed  to  the  pat- 
entee. He  could  do  with  the  land  that 
which  he  saw  fit, — sell  or  give  it  away ;  and« 
if  he  voluntarily  conveyed  it,  he  could  not 
thereafter  repudiate  the  conveyance.  Hf 
may  well  have  thought  that,  having  re- 
ceived money  from  the  company  to  enable 
him  to  pay  for  the  land,  it  was  equitable 
that  he  should  convey  that  interest  which 
he  had  agreed  to  convey.  At  any  rate,  be 
had  a  right  to  exercise  a  choice  in  the  mat- 
ter, and,  having  exercised  it,  he,  at  lea^t, 
cannot  complain.  Whether  the  gt)vemnirnt 
could  challenge  the  conveyance  we  need  not 
determine;  for  if  it  had  any  right  to  inter- 
fere, it  has  not  chosen  to  do  so.  It  is  ceo- 
erally  true  that  an  executed  contract,  volun- 
tarily executed,  without  fraud  or  dur**'**,  it 
binding,  and  cannot  be  repudiated   by   the 
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ptrty  wbo  executed  it.  In  Bihh  t.  Allen, 
141  U.  &  481,  497,  87  L.  ed.  819,  826,  13 
Sop.  Ct  Bep.  950,  Mr.  Justioe  Jackson, 
ipeddog  for  the  eoiirt>  thuB  stated  the  law : 
M]  *^t  is  well  settled  by  the  authorities  that 
^  defense  of  the  statute  of  frauds  cannot 
be  set  iq>  against  an  executed  contract. 
Doi9$ T.  OrondaU,  30  N.  Y.  294,  304;  Broum 
r.  Nmere  Loan  d  T.  Co,  117  N.  Y.  266, 
ro,  22  N.  E.  952;  Madden  v.  Floyd,  69 
ik  221,  225;  Gordon  ▼.  Tweedy,  71  Ala. 
!tt.2U;  EMniley  ▼.  Huntley,  114  U.  S.  394, 
4M,  29  L  ed.  130,  131,  6  Sup.  Ct.  Rep.  884; 
Bnme,  Stat  Fr.  S  116.  This  rule  proceeds 
ui  mti  upon  the  principle  that  there  is 
"m  nik  of  law  whidi  prevents  a  party  from 
fakfmDg  a  promise  which  could  not  be 
kjallj  enforced,  or  which  will  permit  a 
futj  morally  but  not  legally  bound  to  do 
1  eertiin  act  or  thing,  upon  the  act  or  thing 
boa;  done,  to  recall  it  to  the  prejudi^  of 
tbe  promisee,  on  the  plea  that  the  promise, 
vUk  ftill  executory,  could  not,  by  reason 
of  nme  tedmical  rule  of  law,  have  been  en- 
forced by  action.'  Newman  v.  Nellie,  97  K. 
1 2W,  291." 

$t  Lome  Hay  d  Orain  Co,  t.  United 
ituta.  191  U.  8.  159,  163,  48  L.  ed.  130, 
13!,  24  Sup.  Ct  Rep.  47. 

It  is  alto  well  settled  that  one  whose  in- 
terest in  land  is  acquired  subsequently  to  a 
<BiYcjinee  thereof  by  the  owner  has  no 
kif^  right  to  question  the  conveyance  than 
b  gnator  had.  This  does  not  conflict 
vitk  t^  rule  that  a  conveyance  fraudulent 
'pati  creditors  may  be  set  aside  at  their 
Jx^uot,  for  their  rights  exist  prior  to  the 
•'eyinee;  or  if  not,  the  conveyance  was 
Bide  with  the  purpose  on  the  part  of  the 
n^or  of  defrauding  them  out  of  debts 
"^Kqnently  contracted.  Nothing  of  that 
U  appears  here.  Hartman,  at  the  time 
<tf  tk  eonTeyance,  had  no  claim  against  the 
?svitee.  The  conveyance  was  not  made 
*ith  the  purpose  of  subsequently  contract- 
b;  a  debt  and  defrauding  him  out  of  pay- 
■at  thereof.  His  trust  deed  was  executed 
liter  the  conveyance  to  the  Norwood  db  But- 
krleld  Company,  and  for  the  purpose  of  se- 
wiqg  debts  thereafter  to  be  contracted,  and 
k  took  with  knowledge  of  the  conveyance. 
^  judgment  of  the  Supreme  Court  of 
WM  right,  and  it  ie  affirmed. 


Pt]  %  Justice  Wkite,  dissenting: 

IW  retsons  for  my  dissent  are  stated, 
*<t  OBly  because  of  what  aeemB  to  me  is 
^  CMooragement  afforded  to  frauds  on  the 
^■■otead  law  by  the  ruling  now  made,  but 
*^  heevise  of  the  possible  injurious  con- 
■^■Jnes  to  arise  from  the  application  here- 
^  of  the  assumed  legal  principles  upon 
*Uthe  mling  is  based. 
^^  tie  the  facta:  H«^"»ft««  entered  the 


homestead.  Before  he  had  performed  the 
conditions  required  by  the  law  of  the  United 
States  to  entitle  him  to  a  patent,  he  mnde  a 
contract  with  the  Norwood  &  Butterfiold 
Company,  to  convey  to  them,  when  lie  re- 
ceived a  patent,  the  pine  timber  on  the  land 
and  a  right  of  way  through  and  across  the 
land  for  roads,  trams,  or  railroads,  100  feet 
wide.  Harness  ultimately  filed  the  proofs 
required  by  the  acts  of  Congi-ess;  in  other 
words,  made  an  affidavit,  as  required  by  law, 
to  the  effect  that  he  had  the  scile  interest 
in  the  land,  and  that  there  was  an  absence 
of  interest  in  anybody  else.  Obtaining  the 
patent,  he  made  the  stipulated  conveyance 
to  the  Norwood  &  Butterfield  Company,  who 
afterwards  conveyed  to  the  Butterfield  Lum- 
ber Company,  defendant  in  error.  Before 
this  deed,  however,  was  recorded,  as  required 
by  the  laws  of  Mississippi,  Harness  mort- 
gaged the  land  to  Hartman,  plaintiff  in 
error,  and  the  mortgage  was  at  once  re- 
corded. Thereafter  the  deed  was  recorded. 
Soon  afterward  the  Butterfield  Company 
filed  its  bill  in  a  court  of  chancerv  in  Mis- 
sissippi,  to  establish  its  alleged  prior  rights 
under  the  deed  from  Harness,  and  it  was 
averred  that  Hartman  accepted  the  mort- 
gage to  him  with  notice  of  the  prior  trans- 
fer, and  therefore  took  subject  to  the  deed. 

That  a  Federal  question  was  present  is  con- 
ceded, in  view  of  the  fact  that  the  Missis- 
sippi court  applied  the  laws  of  ihe  United 
States  in  determining  the  validity  of  the 
contract  and  the  deed.  Having  decided  that 
they  were  valid,  and  that  Hartman  had  no- 
tice of  the  transaction  before  the  execution 
of  the  mortgage,  the  state  court  farther  held 
that  the  rights  *of  Hartman  were  subordinate  [340] 
to  those  conferred  by  the  contract  and  deed. 
I  do  not  stop  to  demonstrate  that  a  contract 
made  by  a  homesteader  to  convey  to  another, 
when  a  patent  is  obtained,  a  right  to  strip 
the  land  of  all  the  timber,  and  to  vest  in 
such  party  a  right  of  way  for  a  tramway 
to  make  the  removal  of  the  timber  effec- 
tual, is  void  under  the  homestead  laws  of 
the  United  States.  This  I  do  not  feel  called 
upon  to  do,  because  the  court,  in  deciding 
this  case,  expressly  aisumes  that  the  con- 
tract to  convey  the  timber  was  void,  and 
bases  its  ruling  upon  that  assumption,  citing 
Anderson  v.  Carkins,  135  U.  S.  483,  34  L. 
ed.  272,  10  Sup.  Ct.  Rep.  905.  Bwt,  at  the 
same  time,  it  is  declared  that,  although  the 
contract  was  void,  by  virtue  of  the  policy  of 
the  United  States,  as  disclosed  in  its  stat- 
utes, such  contract  was  not  inherently  vi- 
cious or  immoral.  The  deduction  seems  to 
me  to  be  unwarranted.  Considering  a  con- 
tract of  this  nature,  in  Anderson  v.  Car- 
kinSj  it  was  said: 

"There  can  be  no  question  that  this  con- 
tract contemplated  perjury  on  the  part  of 
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Anderson,  and  was  designed  to  thwart  the 
policy  of  the  government  in  the  homestead 
laws,  to  secure  for  the  benefit  of  the  home- 
steader the  exclusive  benefit  of  his  homestead 
right.  Such  a  contract  is  against  public 
policy,  and  will  not  be  enforced  in  a  court 
of  equity." 

And  the  doctrine  of  Anderson  v.  Carkins, 
which  is  conceded  applies  to  this  case,  was 
reiterated  in  AUams  v.  Church,  193  U.  S. 
510,  515,  48  L.  ed.  769,  771,  24  Sup.  Ct. 
Rep.  512. 

It  having  been  impossible  for  the  home- 
steader, without  fraud  and  perjury,  to  exe- 
cute the  contract  to  strip  the  land  of  its 
timber,  and  give  a  right  of  way  for  a  tram- 
way to  make  the  stripping  effectual,  it  seems 
to  me  that  it  cannot  be  said  that  it  was  not 
immoral  and  vicious.  And  when  the  neces- 
sary eflfect  of  the  contract  is  thus  fixed,  it 
is  submitted  that  it  becomes  at  once  patent 
that  decisions  holding  that  executed  con- 
tracts are  not  affected  by  the  statute  of 
frauds  have  no  application  to  this  case,  for, 
as  said  by  Mr.  Justice  Jackson,  in  the  case 
relied  upon  to  demonstrate  the  doctrine 
{Bibb  V.  Allen,  149  U.  S.  497,  37  L.  ed.  825, 
13  Sup.  Ct.  Rep.  950) :  "Contracts  not  in 
1 841] conformity  •with  the  statute  (of  frauds)  are 
only  voidable,  and  not  illegal." 

It  is  said,  however,  that  Harness  made  a 
deed  in  accordance  with  the  contract,  and 
this  suit  involves  not  the  contract,  but  the 
deed.  But  unless  this  proceeds  upon  the 
assumption  that  the  contract  was  merely 
voidable,  and  not  illegal,  as  being  contrary 
to  public  policy,  it  seems  to  me  to  be  a  plain 
misconception.  This  is  said,  since  it  can- 
not be  that  a  court  of  equity  will  not  en- 
force the  specific  performance  of  a  contract 
which  is  void,  as  against  public  policy,  but 
yet  will  lend  its  aid  to  one  of  the  parties 
by  enforcing  a  deed  which  permits  the  fruits 
of  the  void  contract  to  be  realized. 

As  said  in  Deweese  v.  Reinhard,  165  U.  S. 
386,  41  L.  ed.  757,  17  Sup.  Ct.  Rep.  340,— 
a  case  concerning  thd  homestead  laws: 

"A  court  of  equity  acts  only  when  and  as 
conscience  commands;  and  if  the  conduct 
of  the  plaintiff  be  offensive  to  the  dictates 
of  natural  justice,  then,  whatever  may  be 
the  rights  he  possesses,*  and  whatever  use 
he  may  make  of  them  in  a  court  of  law,  he 
will  be  held  remediless  in  a  court  of  equity." 

And  especially  must  this  be  true  where, 

at  here,  one  of  the  parties  to  an  illegal  and 

void  transaction  invokes  the  aid  of  equity 

'        to  give  efficacy  to  perjury  and  a  violation 

of  public  policy. 

But  it  is  asserted  that  whatever  may  be 
the  right  of  the  United  States  to  assail  the 
eonveyance  in  question,  neither  the  grantor 
nor  his  assignee  has  such  right.  Here 
again,  it  seems  to  me  dear  that  the  dis- 
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ti notion  has  been  lost  sight  of  which  exists 
between  contracts  which  are  merely  voidable 
and  those  which  are  void  because  contrary 
to  public  policy.  That  in  a  case  of  the  lat- 
ter character  either  party  to  the  unlawful 
transaction  or  those  in  privity  with  them 
may  be  heard  to  contest  the  right  of  one 
of  the  wrongdoers  to  the  active  aid  of  a 
court  of  equity  in  making  the  illegal  act 
effective  has  long  since  been  decided  by  this 
court.  Harknesa  v.  Underhill,  1  Black,  31^ 
325,  17  L.  ed.  208,  213. 
I  therefore  dissent. 


♦GUSTAV  E.  HAFEMANN,  Plff,  in  Err.,[34«J 

V. 

FRED  A.  GROSS,  Albert    F.    Gross,    and 
Louis  H.  Gross. 

*  (Bee  8.   C.   Reporter's  ed.  842-352.) 


Pnblio  lands— contracts  vivinv  otliera 
tban  tbe  pre-enftptor  benefit  of  en- 
try.—A  contract  by  which  one  proceeding 
under  the  preemption  law  agreed,  In  con- 
sideration of  an  advance  of  a  portion  of  bis 
expenses  to  be  Incurred  in  perfecting  the  en- 
try, to  pay  a  specified  sum  for  locating  him 
on  the  land,  and  a  further  amount,  to  be  de- 
termined by  the  proceeds  of  any  sale  which 
he  might  make  after  acquiring  .title,  is  not 
invalid,  under  U.  8.  Rev.  8tat.  S  2262,  re- 
quiring e^ery  pre-emptor  to  make  affldavlt 
before  entry  that  **he  has  not  settled  upon 
and  improved  such  land  to  sell  the  same  on 
speculation,  but  in  good  faith  to  appropriate 
It  to  his  own  exclusive  use;  and  that  he  has 
not,  directly  or  indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner, 
with  any  person  whatsoever,  by  which  the 
title  which  he  might  acquire  from  the  gov- 
ernment of  the  United  Btates  should  inure, 
in  whole  or  in  part,  to  the  benefit  of  any 
person   except   himself.' 


»t 


[No.  64.] 

Argued  and  submitted  November   9,    1905. 
Decided  November  B7,  1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment  which  aflfirmed  a  judgment  of  the  Dis- 
trict Court  for  the  County  of  St  Louis, 
in  that  state,  in  favor  of  plaintiffs  in 
an  action  to  recover  a  portion  of  the  pro- 
ceeds of  a  sale  by  a  patentee  from  the  Unit- 
ed States,  pursuant  to  an  agreement  made 
before  entry.    Affirmed, 

See  same  case  below,  92  Minn.  367,  100  N. 
W.  1.  On  first  appeal,  see  91  Minn.  1,  07 
N.  W.  430. 

Statement  by  Mr.  Justice  Brewer  i 
By  the  admissions  in  the  pleadings  in  this 
case,  on  December  1,  1890,  the  defendants  in 
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enor,  together  with  one  Edmund  F.  Gross, 
u  partiet  of  the  first  part,  entered  into  a 
ccatnct  with  the  plaintiff  in  error  which 
itipdated:  'That  for  and  in  consideration 
cf  thie  covenants  hereinafter  mentioned,  the 
parties  of  the  first  part  agree  to  pay  one- 
i'jurtfa  of  all  expenses  accruing  to  the  party 
d  tbe  aecond  part  in  making  final  proof  to 
S.  W.  14  of  the  N.  W.  %,  the  N.  %  of  the 
S,  W.  14,  and  the  S.  W.  %  of  the  S.  W. 
\i  of  see.  14,  all  in  township  58,  north  of 
na^  19  west,  in  St.  Louis  ooimty,  Minne- 
sots,  tad  receiving  title    thereto,    and    the 
putT  of  the  second  part  agrees  and  binds 
kioaelf  to  pay  to  the  parties  of  the  first 
I    pDt  1100  in  cash  upon  the  delivery  of  these 
pTtnits  for  locating  him  on  said  land,  and 
^  further  agrees  to  give  the  parties  of  the 
tnt  part  one-fourth  part  of  the  price  and 
pTDQKds  that  may  hereafter  be  obtained  for 
tbe  sate  of  said  land  after  he  has  obtained 
title  thereto  from  the  United  States,  deduct- 
ii|  the  one-foturtii  expense  as  above  provid- 
ed, and  can  find  a  purchaser  for  and  sell  the 
■se  at  its  proper  value." 

T}ie  parties  of  the  first  part  fully  complied 
vitk  all  the  stipulations  of  this  contract. 
^]Tke  plaintifr  in  error,  who  at  the  *time  of 
ti:*  eontract,  waa  proceeding  under  the  pre- 
ts^^ksk  law,  made  his  final  proofs,  and  on 
December  19,  1891,  received  a  patent.  On 
October  18,  1895,  he  sold  the  pine  timber  on 
tie  land  and  paid  to  the  parties  of  the  first 
?«?t  one  fourth  of  the  amotmt  received  by 
tia  thezefor.  Edmund  F.  Gross  subsequent- 
It  assigned  to  Albert  F.  Gross,  one  of  the 
iriendants  in  error,  all  of  his  right,  title, 
ai  interest  in  the  contract.  On  July  17, 
ISO:^  tbe  plaintiff  in  error  sold  and  con- 
^^  the  land  to  the  Onondaga  Iron  Com- 
pMj.  This  action  was  brought  in  the  dis- 
trict wurt  of  the  county  of  St.  Louis,  Min ne- 
wt*, to  recover  one-fourth  part  of  the 
■ners  received  by  him  on  said  sale.  Judg- 
Bot  was  entered  in  the  district  court  in 
hror  of  tbe  pUintiffs  (91  Minn.  1,  97  N. 
W.  430,  92  Minn,  367,  100  N.  W.  1 ) ,  which 
m  affirmed  by  the  supreme  court  of  Miime- 
vu,  and  thereupon  this  writ  of  error  was 
Redout 

Mr.  Refer  S.  Powell  argued  the  cause 
ad  fikd  a  brief  for  plaintiff  in  error : 

"Htle"  18  defined  as  the  means  whereby 
^  owner  of  lands  has  the  just  possession 
flf  hs  |ffoperty 

S  Bl  Com.  195.  But  Blackstone  is  there 
tmtii^  the  subject  of  tenures. 

Bat  '"title"  has  also  respect  to  that  which 
is  the  fubject  of  ownership. 

h^fieid  F.  d  M.  Ins.  Co.  v.  Allen, 
tt  K.  Y.  889,  3  Am.  Rep.  711. 

"ntle."  as  applied  to  lands,  signifies 
**«  a  party's    right    to   the  enjoyment  | 


thereof,  or  the  means  whereby  such  right 
is  approved,  or  by  which  it  is  evidenced. 

Pratt  v.  Fountain,  73  Ga.  261. 

One  may  have  an  equitable  title  in  the 
land;  that  is,  the  legal  title  may  be  vested 
in  one  person,  and  the  beneficial  interest  in 
the  land  may  inure  to  another  person,  who 
may  be  named  in  the  deed,  or  who  may 
not  be  named  at  all,  whose  right  may  exist 
by  parol, — that  is,  by  the  word  of  mouth, 
not  shown  by  any  written  evidence. 

Beringer  v.  Lutz,  188  Pa.  364,  41  Atl. 
643. 

The  sanie  situation  in  legal  contemplation 
is  made  to  appear  in  the  case  at  bar  by 
the  written  contract  as  was  shown  to  exist 
wholly  by  parol  in  the  case  of  Wolford  v. 
Farnham,  44  Minn.  159,  46  N.  W.  295, 
in  which  case  it  was  held  that  the  party 
holding  a  similar  beneficial  interest  to  the 
one  discussed  here  was  the  owner  and  hold- 
er of  the  equitable  title  to  the   land. 

See  also  Randall  v.  Constans,  33  Minn. 
329,  23  N.  W.  530. 

This  contract  contains  the  evils  in  full 
flower,  described  by  the  court  in  the  case 
of  Myers  v.  Croft,  13  Wall.  291-296,  20  L. 
ed.  562,  563,  as  being  the  evils  which  it 
was  the  design  and  purpose  of  the  pre-emp- 
tion law  to  cut  out. 

It  has  been  held  in  the  case  of  Anderson 
V.  Carkins,  135  U.  S.  483,  34  L.  ed.  272, 
10  Sup.  Ct.  Rep.  905,  that  a  contract,  where- 
by one  about  to  enter  a  homestead  agreed 
to  coQvey  it  to  another,  wad  against  public 
policy  and  void,  and  not  enforceable  in 
equity.  This  decision  was  based  on  the 
constructioii  of  the  statute  relating  to 
homestead  entries;  but  the  provisions  of 
the  pre-emption  statute  are  even  more 
stringent. 

Mellison  t.  Allen,  30  Kan.  384,  2  Pac.  97. 

A  contract  by  a  settler  upon  public  land 
of  the  United  States,  made  before  the  pre- 
emption of  it,  to  convey  to  ai^ther  an  in- 
terest in  the  land  in  consideration  for 
money  loaned  or  advanced  him  to  pre-empt 
it,  is  in  violation  of  the  statute,  and  void. 
It  amounts  to  a  contraot  in  which  one  par- 
ty undertakes  to  bribe,  and  the  other  agrees 
to  commit  perjury.  There  is  no  remedy  in 
law  or  equity  on  such  contracts. 

Marshall  v.  Cowles,  48  Ark.  362,  3  S.  W. 
188. 

A  pre-emptor  under  the  act  of  Congress 
of  September  4th,  1841,  who  had  not  en- 
tered and  paid  for  the  land  occupied  by  him, 
agreed  to  convey  part  of  it  to  plaintiff. 
Afterwards,  for  the  purpose  of  enabling 
him  to  make  the  oath  required  by  the  act 
of  Congress  to  secure  the  pre-emption  right, 
he  induced  plaintiff  to  surrender  the  evi- 
dence of  the  agreement,  he  promising  orally 
that  after  his  entry  he  would  renew  it. 
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The  plaintiff  liad  paid  him  $150  on  the 
original  agreement.  It  was  held  that  the 
agreement  was  against  public  policy  and 
▼oid;  and  no  action  could  be  maintained  to 
recover  damages  for  its  nonperformance,  or 
to  recover  back  the  money  paid  on  it. 

Saint  Peter  Co.  v.  Bunker,  5  Minn.  192, 
Gil.  153. 

Money  paid  upon  a  contract  with  a  pre- 
emptor  to  sell  his  pre-emption  claim  be- 
fore his  entry  and  payment  cannot  be  re- 
covered. 

Bruggerman  v.  Hoerr,  7  Minn.  337,  82 
Am.  Dec.  97,  Gil.  264. 

The  advance  of  money  to  a  pre -emptor 
to  pre-empt  land  on  an  agreement  that, 
in  consideration  thereof,  he  will  convey 
part  of  the  land  pre-empted  to  the  party 
advancing  the  money,  furnishes  no  legal 
cause  of  action. 

Ferguson  v.  Kumler,  11  Minn.  IM,  Gil. 
62. 

A  contract  by  a  pre-emptor  about  to  pre- 
empt land,  by  which  he  agrees  to  give  an- 
other an  interest  in  the  land,  is  utterly 
void,  and  incapable  of  becoming  the  founda- 
tion for  any  rights. 

Evans  v.  Folsom,  5  Minn.  422,  Gil.  342. 

The  earlier  decisions  in  this  state  held 
that  a  mortgage  of  pre-empted  lands,  exe- 
cuted by  the  pre-emptor  after  making  his 
proofs,  but  before  patent  issued,  pursuant 
to  an  agreement  made  before  the  proofs,  is 
void. 

McCue  v.  Smith,  9  Minn.  252,  86  Am. 
Dec.  100,  Gil.  237;  Woodbury  v.  Dormon, 
15  Minn.  338  Gil.  272. 

Mr.  Thomas  J.  DaTis  submitted  the 
eause  for  defendants  in  error.  Mr,  John 
E.  Davies  was  with  him  on  the  brief: 

The  supreme  court  of  the  state  of  Minne- 
sota has  repeatedly  held  that  any  agree- 
ment made  prior  to  the  entry  or  the  pur- 
chase of  land  under  the  pre-emption  act, 
by  the  entry  man,  to  convey  the  title,  or 
any  portion  thereof,  to  the  land  so  ac- 
quired, is  null  and  void  and  against  public 
policy. 

Saint  Peter  Co,  v.  Bunker,  5  Minn.  192, 
Gil.  153 ;  Bruggerman  t,  Hoerr,  7  Minn.  337, 
82  Am.  Dec.  97,  Gil.  264 ;  Ferguson  v.  Kum- 
ler, 11  Minn.  104,  Gil.  62;  Evan9  ▼.  Fol- 
9om,  5  Minn.  422,  Gil.  342. 

In  its  earlier  decisions  the  same  court 
held  that  a  mortgage  given  on  land  by  a 
pre-emptor,  acquired  under  the  pre-emption 
laws  of  the  United  States  pursuant  to  an 
agreement  made  prior  to  the  acquiring  of 
the  title  to  the  land,  was  invalid,  and  not 
enforceable. 

Woodbury  v.  Dorman,  16  Minn.  338,  Gil. 
272;  McCue  v.  Smith,  9  Minn.  252,  86  Am. 
Dec.  100,  Gil.  237. 

Later  the  Minnesota  court  reversed  the 
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position  taken  in  the  two  last-cited  cs.^^ 
and  in  the  case  so  reversing  it«  former  bold 
ings  it  expresses  itself  as  follows:  Tb^ 
question  is.  Was  there  any  contract  or  s-gree 
ment  by  which  the  pre-emptor  fixed  thii 
result?  Did  the  pre-emptor  contract  oi 
agree  that  the  title  to  be  acquired — thai 
is  to  say,  the  fee — should  inure  to  the  bene 
fit  of  another?  In  other  words,  DIl  th< 
pre-emptor  contract  or  agree  to  do  anythin| 
which,  when  done,  would  pass  the  titU 
in  whole  or  in  part  to  another,  so  that 
the  pre-emptor  would,  as  to  such  whole  oi 
part,  be  a  mere  conduit  of  the  title? 

Jones  V.  Tainter,  15  Minn.    512.  Gil.  423, 

In  the  case  of  United  States  v.  Budd,  144 
U.  S.  154,  36  L.  ed.  384,  12  Sup.  Ct.  Rep. 
576,  Justice  Brewer,  writing  the  opinion 
in  construing  part  of  the  timber  and  stone 
act,  and  which  is  analogous  to,  and  almo^^t 
word  for  word  the  same  as,  the  statute 
under  consideration,  says:  The  act  does 
not  in  any  respect  limit  the  dominion  whioh 
the  purchaser  has  over  the  land  after  it< 
purchase  from  the  government,  or  restriti 
in  the  slightest  his  power  of  alienation. 
All  that  it  denounces  is  a  prior  agreeinent, 
— the  acting  for  another  in  the  purcbsM. 
If,  when  the  title  passes  from  the  govern- 
ment, no  one  save  the  purchaser  has  any 
claim  upon  it,  the  act  is  satisfied. 

This  opinion  is  cited  with  approval  in 
the  case  of  United  States  ▼.  Mackintosh^ 
29  C.  C.  A.  176,  56  U.  8.  App.  483,  85  Fed. 
333. 

The  only  agreement  or  contract  forbidden 
by  the  statutes  is  one  by  which  the  title 
may  inure  in  whole  or  in  part  to  the  bene- 
fit of  any  person  except  the  applicant  him- 
self. If  the  agreement  or  contract  is  not 
of  this  nature,  it  cannot  be  in  violation  of 
the  statute.  The  statute  itself  makes  a 
specific  designation  of  the  kind  of  n'jree- 
ment  or  contract  that  is  forbidden.  It  will 
be  observed  from  its  language  th.it  the 
agreement  or  contract  which  may  inure  to 
the  benefit  of  some  other  person  tlian  the 
applicant  must  affect,  in  whole  or  in  part, 
the  title  to  the  land. 

Kingston  v.  Eckman,  22  Land  Dec.  234; 
Dawson  v.  Higgins,  22  Land  Dec.  544. 

If  the  contention  of  the  plaintiff  in  error 
is  correct,  an  action  of  specific  performance 
of  the  contract  will  lie  on  the  part  of  the 
defendants  in  error,  compelling  the  plnirtifT 
in  error  to  convey  to  them  one  fourth  of 
the  land.  But  such  an  action  will  not 
lie,  and  the  courts  have  decided  that  such 
a  contract  conveys  no  interest  in  biids 
whatsoever. 

King  v.  Millard,  15  R.  I.  426,  7  Atl.  405 ; 
Ellsworth  V.  Pomeroy,  26  Ind.  158;  Gross 
V.  Hafemann,  91  Minn.  1,  103  Am.  St  Rep. 
471,  97  N.  W.  430. 

109  v.  1. 
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TV  eontnet  created  no  oommunity  of  in- 
terest in  landi  between  the  plaintiff  in 
vror  and  tbe  defendants  in  error. 

EUtwortk  T.  Pomeroy,  9upr<i, 

Ab  iftioo  would  not  lie  on  the  part  of 
tke  defendants  in  error  against  the  plaintiff 
ii  error  to  compel  him  to  sell  the  land  if 
t  pojehiMr  could  be  found  for  the  same  at 
it!  proper  Tslne.  Their  only  remedy  would 
be,  if  thej  had  any,  in  damages  against 
tk  plaiatiir  in  error  for  failure  to  perform 
fbe  eootraet 

Kmg  T.  Millard,  supra, 

Mr.  Justice  Brewer  delivered  the  opinion 
if  tW  court: 

IW  case  turns  upon  the  construction  of 
tke  contract  and  its  alleged  conflict  with 
f  SSfiS,  Sey.  Stat,  the  pertinent  part  of 
wUehii: 

"before  any  person  claiming  the  benefit  of 
tkii  chapter  is  allowed  to  enter  lands,  he 
ibll  make  oath  before  tbe  receiver  or  regis- 
ter of  the  land  district  in  which  the  land  is 
Btasted.  .  .  .  That  he  has  not  settled 
upon  and  improved  such  land  to  sell  the 
not  00  speculation,  but  in  good  faith  to  ap- 
propriate it  to  his  own  exclusive  use;  and 
tbt  he  has  not,  directly  or  indirectly,  made 
uj  agreement  or  contract,  in  any  way  or 
■aaaer,  with  any  person  whatsoever,  by 
|IM]Tkkh  the  title  which  •he  might  acquire  from 
tbe  goremment  of  the  United  States  should 
inre,  in  whole  or  in  part,  to  the  benefit  of 
Of  p»8on  except  himself." 

The  defendants  in  error  insist  that  the 
title  WIS  to  be  in  no  manner  affected  by  the 
cotract;  that  it  was  simply  a  promise 'on 
t^  part  of  tiie  pre-emptor  to  pay  a  certain 
«■  of  money,  the  amount  thereof  to  be  de- 
^fBined  by  the  proceeds  of  a  sale  which  he 
■i^  subsequently  make ;  that  he  was  un- 
^  BO  obligations  to  make  any  sale,  and,  if 
^  did  not,  they  would  have  no  claim  upon 
^  On  the  other  hand,  the  plaintiff  in 
cnorimrokes  the  doctrine  laid  down  in  An- 
*no«  T.  Carkins,  135  U.  S.  483,  34  L.  ed. 
^  10  Sup.  Gt  Bep.  905,  that,  by  the 
^^^^  of  the  contract,  the  title  which  he 
•fifinred  from  the  government  was  in  part 
to  mn,  indirectly,  at  least  to  the  other 
putiet  to  the  contract.  He  insists  that  the 
^^poae  of  Congress  was  to  secure  to  the 
P^^Bptor  the  full  benefit  of  the  property 
ptteited  to  him;  that  this  purpose  is  em- 
f^Miad  by  the  use  of  the  words  "directly  or 
^■^rtctly;'*  and  that  any  contract  by  which 
^  parties  were  to  acquire  a  portion  of 
^  property  or  a  share  in  the  proceeds  of 
■■7  nle  of  the  property  was  really  a  oon- 
^  which  operated  indirectly  to  transfer 
***  title  in  part  to  such  third  party.  Un- 
^  todi  construction  a  contract  by  which 
^  pfe-anptor  should  agree  to  mortgage  the 


land  after  acquiring  title  would  be  void,  he- 
cause,  on  failure  to  pay,  and  by  foreclosure 
of  the  mortgage,  the  mortgagee  might  ac- 
quire title. 

The  question  is  not  free  from  doubt.  The 
contract  did  not  directly  affect  the  title; 
that  was  to  be  absolutely  vested  in  the  pat- 
entee, undisturbed  by  any  claim  of  the  de- 
fendants in  error.  He  was  not  bound  to  do 
anything  by  which  any  portion  of  the  title 
should  pass  to  them,  directly  or  indirectly. 
On  the  other  hand,  its  effect  was  to  cast  a 
limitation  on  the  full  benefit  of  the  prop- 
erty, for,  while  the  patentee  was  under  no 
obligation  to  sell,  he  was  required  to  divide 
the  proceeds  if  and  when  he  made  a  sale. 

It  may  be  well  to  examine  the  decisions 
of  the  courts,  Federal  as  well  as  state,  and 
also  the  rulings  of  the  Land  Department. 
•Before  doing  so,  however,  we  quote  the  cor- [345) 
responding  provisions  of  the  Federal  stat- 
utes respecting  homesteads.  Rev.  Stat 
§§  2290,  2291,  and  2295,  U.  S.  Comp.  Stat. 
1901,  pp.  1389,  1390,  1398.  In  his  applica- 
tion for  a  homestead  entry  the  applicant 
must  make  affidavit  that  his  "application  is 
made  for  his  exclusive  use  and  benefit,  and 
that  his  entry  is  made  for  the  purpose  of 
actual  settlement  and  cultivation;  and  not 
either  directly  or  indirectly  for  the  use  or 
benefit  of  any  other  person."  And  before  a 
certificate  or  patent  is  issued  he  must  make 
affidavit  "that  no  part  of  such  land  has  been 
alienated,  except  as  prpvided  in  section  2288 
(U.  S.  Comp.  Stat.  1901,  p.  1385)."  That 
section  refers  to  the  transfer  for  church, 
cemetery,  or  school  purposes,  or  for  the 
right  of  way  of  railroads.  The  land  shall 
not  "in  any  event  become  liable  to  the  .satis- 
faction of  any  debt  contracted  prior  to  the 
issuing  of  the  patent  therefor."  [Rev.  Stat; 
§  2296,  U.  S.  Comp.  Stat.  1901,  p.  1398.] 

Under  these  provisions  it  has  been  held 
that  a  contract  to  convey  the  whole  or  part 
of  the  land,  made  prior  to  the  perfection  of 
his  equitable  right,  by  one  seeking  pre- 
emption or  a  homestead,  is  void,  will  not  be 
enforced  in  the  courts  (Anderson  v.  Co* 
kins,  135  U.  S.  483,  34  L.  ed  ?72,  10  Sup. 
Ct.  Rep.  905 ) ,  and,  if  knowi:  to  the  Depart- 
ment, will  prevent  the  passing  of  the  legal 
title.  Such  has  been  the  uniform  ruling  of 
the  Land  Department,  as  well  as  of  the 
courts,  state  and  Federal. 

With  respect  to  a  mortgage  or  deed  of 
trust  executed  under  like  circumstances,  the 
decisions  of  the  Land  Department  have  been 
all  to  the  effect  that  such  mortgage  or  deed 
of  trust  is  not  an  alienation  within  the  scope 
of  the  homestead  statute,  or  forbidden  by  the 
pre-emption  law,  especially  where,  in  the 
case  of  a  pre-emption,  the  mortgage  is  given 
to  secure  money  borrowed  to  complete  the 
purchase  of  the  land.    See,  in  reference  to 
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pre-emptors,  Larson  t.  Weishecker,  1  Land 
Dec.  409,  Opinion  of  Secretary  Teller;  Re 
Ray,  6  Land  Dec.  340,  Opinion  of  Acting 
Secretary  Muldrow;  Haling  v.  Eddy,  9  Land 
Dec  337,  Opinion  of  Secretary  Noble;  Mur- 
doch V.  Ferguson,  13  Land  Dec.  198,  Opinion 
of  Secretary  Chandler.  With  reference  to  a 
homestead  entryman,  see  Mudgett  v.  Du- 
buque d  8.  R,  Co,  8  Land  Dec  243,  Opin- 
[346]  ion  of  Secretary  Vilas;  Dawson  v.  *  Biggins, 
22  Land  Dec.  544,  Opinion  of  Secretary 
Smith;  Kezar  v.  Horde,  27  Land  Dec.  148, 
Opinion  of  Secretary  Bliss.  In  addition,  see 
Lawson  v.  Reynolds,  28  Land  Dec  155,  in 
which  Secretary  Hitchcock  held  that  a  "writ- 
ten agreement  executed  by  a  homesteader, 
and  operating  as  a  mere  lease  of  a  part  of 
the  premises  and  the  grant  of  an  easement, 
the  use  of  which  would  tend  to  improve  and 
Increase  the  value  of  the  land  as  a  home- 
stead, is  not  an  alienation  of  any  part  of 
such  Ipnd,  and  no  bar  to  the  perfection  of 
the  entry."  See  also  Kingston  t.  Eckman, 
22  Land  Dec.  234,  in  respect  to  an  entry  un- 
der the  timber  and  stone  act  of  June  3,  1878 
(20  Stat,  at  L.  89,  chap.  151),  as  amended 
by  the  act  of  August  4,  1892  (27  Stat,  at 
L.  348,  chap.  375,  U.  S.  Comp.  Stat.  1901,  p. 
1434) ,  the  provisions  of  which  statute  in  ref- 
erence to  the  oath  of  the  applicant  are  simi- 
lar to  those  in  the  pre-emption  act. 

There  has  been  some  division  in  the  courts 
upon  the  question.  In  Brewster  v.  Madden, 
15  Kan.  249,  the  supreme  court  of  that  state, 
in  an  opinion  delivered  by  the  writer  of  this, 
held  that  a  mortgage  given  by  a  pre-emptor 
prior  to  the  entry  of  the  lands  was  void, 
reaching  this  conclusion  largely  on  the  prop- 
osition that,  at  the  time  the  pre-emption  act 
[5  Stat,  at  L.  453,  chap.  16]  was  passed 
(1841),  mortgages,  always  in  form  convey- 
ances, were  then  regarded  by  the  profession 
generally  as  conditional  alienations.  To  like 
effect  were  the  early  rulings  of  the  supreme 
court  of  Minnesota  {McCuc  v.  Smith,  9 
Minn.  252,  86  Am.  Dec  100,  Gil.  237; 
Woodbury  v.  Dorman,  15  Minn.  338,  Gil. 
272),  though  these  rulings  were  subsequent- 
ly distinctly  overruled  by  the  same  court. 
Jones  V.  fainter,  15  Minn.  512,  Gil.  423; 
Lang  v.  Morey,  40  Minn.  396, 12  Am.  St.  Rep. 
748,  42  N.  W.  88.  Bass  v.  Buker,  6  Mont. 
442,  12  Pac  922,  deciding  the  same  way,  was 
also  overruled  in  N orris  v.  Heald,  12  Mont. 
282,  33  Am.  St.  Rep.  581,  29  Pac  1121.  The 
large  majority  of  state  decisions  follow  these 
later  ruling^.  See,  in  case  of  pre-emptions, 
Wilcox  V.  John,  21  Colo.  367,  52  Am.  St. 
Rep.  246.  40  Pac.  880;  Christy  v.  Dana,  34 
Cfll.  548;  Christy  v.  Dana,  42  Cal.  174; 
Camp  V.  Orider,  62  Cal.  20;  and  in  reference 
to  homesteads.  Fuller  v.  Hunt,  48  Iowa, 
163;  Dickerson  v.  Bridges,  147  Mo.  235,  48 
S.  W.  825;  Weber  t.  Laidler,  26  Wash.  144, 
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90  Am.  St.  Rep.  726,  66  Pac  400;  Spiess  v. 
Ncuberg,  71  Wis.  279.  5  Am.  St.  Rop.  211. 
37  N.  W.  417;  Kirkaldie  v.  Larralee,  31  •Cal. [347] 
455,  80  Am.  Dec.  205;  Orr  v.  Stewart.  67 
Cal.  275,  7  Pac.  693;  Stark  v.  Duvall,  7 
Okla.  213,  54  Pac  453.  In  Orrell  v.  Bay 
Mfg.  Co.  83  Miss.  800,  36  So.  561,  the  court 
held  that  the  prohibition  of  the  alienation 
of  public  land  by  parties  who  have  taken 
the  preliminary  steps  to  acquire  the  same 
under  the  homestead  laws,  and  who  have  not 
perfected  their  entries,  has  reference  to  an 
absolute  sale  of  the  land,  or  some  part  of  it, 
and  in  that  ease  the  leasing  of  trees  on  the 
land  for  turpentine  purposes,  and  the  sale  of 
trees,  was  held  not  an  alienation  within  the 
meaning  of  the  statute. 

Obviously,  the  trend  of  the  authorities  is 
strongly  in  favor  of  the  proposition  that  a 
mortgage  or  deed  of  trust  by  one  seeking  an 
entry  under  the  pre-emption  or  homestead 
laws  of  the  United  States,  made  prior  to  the 
perfection  of  his  equitable  right,  is  Talid. 
These  authorities  would  fully  sustain  the 
decision  of  the  supreme  court  of  Minnesota 
ill  the  present  case. 

Further,  in  the  case  at  bar,  there  was  no 
mortgage,  deed  of  trust,  or  agreement  for  a 
specific  lien  of  any  kind.  It  was  simply  a 
promise  to  pay  money  in  case  of  a  sale  by 
the  patentee,  the  amount  of  the  payment  to 
l»e  determined  by  the  sum  received  on  the 
sale.  It  was  a  promise  which,  in  no  event, 
could  be  enforced  against  the  land.  It  was 
only  a  personal  obligation  of  the  patentee 
It  might  never  be  enforceable  against  him, 
and  could  not  be  except  upon  his  sale  of  the 
land.  Of  course,  it  would  not  be  contended 
that  a  mere  promise  to  pay  money  by  one 
seeking  to  acquire  title  under  a  homestead 
was  not  binding,  and  if  the  only  effect  of  the 
contract  is  to  measure  the  sum  which  the 
patentee  agrees  to  pay  by  that  which  he 
may  receive  when  he  sells  the  land,  it  can- 
not be  held  that  a  contract  has  been  m.ide 
for  an  alienation  of  the  title  in  whole  or  in 
part,  or  that  the  land  was  not  acquired  for 
the  sole  use  and  benefit  of  the  patentee. 

The  judgment  of  the  Supreme  Court  of 
Minnesota  was  right,  and  it  is  affirmed. 

•Mr.  Justice  White,  with  whom  concur [348] 
Mr.    Justice    MoKenna    and    Mr.    Justice 
Holmes,  dissenting: 

The  power  to  evade  the  restrictions  im- 
posed by  Congress  upon  the  right  to  acquire 
land  by  pre-emption,  which,  it  seems  to  me, 
must  result  from  the  construction  now 
given  to  the  act  of  Congress  as  applied  to 
the  contract  in  controversy,  causes  me  to 
state  the  reasons  for  my  dissent. 

There  is  no  controversy  as  to  the  applica- 
ble statute,  and  no  question  of  fact  as  to 
the  existence  and  tenns  of  the  contract.  Ths 

100  V.  s. 


1905. 


HAFEMMfN  V.  Gross. 


848-350 


btid  questioii,  therefore,  is,  Was  the  con- 
ind  in  conflict  with  the  requirements  of  S 
S^Ber.  Stat? 

Bj  thAt  section  the  pre-emptor,  before  be- 
iog  allowed  to  enter  land,  was  obliged  to 
Dike  oath,  as  follows : 

"ThMi  he  has  not  settled  upon  and  im- 
prored  sudi  land  to  sell  the  same  on  specula- 
tioa,  hot  in  good  faith  to  appropriate  it  to 
Mi  ovB  exdusiTe  use ;  and  that  he  has  not, 
direetljr  or  indirectly,  made  any  agreement 
oreontract,  in  any  way  or  manner,  with  any 
person  whatsoever,  by  which  the  title  which 
he  Blight  acquire  from  the  government  of 
tk  United  States  should  inure  in  whole  or 
ifl  part  to  the  benefit  of  any  person  except 

Bj  the  contract  here  in  question,  which 
m  entered  into  prior  to  the  making  of  the 
iUtotory  affidavit,  the  defendants  in  error, 
lad  one  other  person — whose  interest  has 
nee  been  acquired  by  one  of  the  defend- 
ms  in  error — agreed  to  pay  one- fourth  part 
cf  the  expenses  of  the  plaintiff  in  error,  the 
preposed  pre-emptor,  to  be  incurred  by  him 
k  perfecting  his  entry,  he,  on  the  other 
bai  agreeing  to  pay  $100  in  cash  ''for  lo- 
otiog  him  on  said  land/'  and  binding  him- 
ttli  to  giTe  to  the  other  parties  to  the  agree- 
aent  "one-fourth  part  of  the  price  and  pro- 
QHds  that  may  hereinafter  be  obtained  for 
tie  iaie  of  said  land  after  he  has  obtained 
titje  thereto  from  the  United  States,  deduct- 
iaf  the  one-fourth  expense  as  above  provid- 
'^  tad  can  find  a  purchaser  for  and  sell  the 
«ae  at  its  proper  value." 
N*.  *Mt  mind  cannot  perceive  how  this  con- 
':td  can  be  held  valid,  testing  its  provi- 
'Mis  bv  the  statutory  prohibitions,  for  it  is 
fct:W  that  the  requirement  of  specific  state- 
ants  b  the  affidavit  implies  a  prohibition 
*tvaBt  the  doing  of  that  which  the  pre- 
sptor  must  swear  in  the  affidavit  that  he 
^not  done. 

L«t  me  consider  what  the  statute  thus  re- 
fiim  the  pre-emptor  to  swear,  in  connec- 
tiJi  with  the  contract,  in  order  to  test  the 
(crfict  between  them.  The  pre-emptor 
C3ft  swear  ^that  he  has  not  settled  upon 
tti  improved  such  land  to  sell  the  same  on 
'J'^^tion,  but  in  good  faith  to  appropri- 
•^  it  to  his  own  exclusive  use."  Could 
^  Etttenoent  have  been  truthfully  made  in 
^*»  of  the  agreement  by  which  the  pre- 
^B^  boond  himself  after  his  purchase,  if 
^»Id  the  land,  to  pay  to, the  other  parties 
^  the  contract  one-fourth  part  of  the  pur- 
**»  price?  Further,  the  statute  requires 
^  pw-emptor  to  swear  "that  he  has  not, 
*>«%  or  indirectly,  made  any  agreement 

•  contract,  in  any  way  or  manner,  with  any 
?*T>on  whatsoever,  by  which  the  title  which 

*  might  acquire  from  the  government  of 
^  United  States  should  inure,  in  whole  or 
^  U.  8.  U.  S..  Book  60. 


in  part,  to  the  benefit  of  any  person  except 
himself."  Was  the  affidavit  made  by  the 
pre-emptor  in  this  case  true  when,  at  the 
time  it  was  made,  he  had  executed  a  contract 
or  agreement  by  which,  when  the  property 
was  sold,  one  fourth  of  the  price  should  go 
to  the  benefit  of  the  other  parties  to  this 
contract?  Concede  that  technically  the  con- 
tract did  not  purport  to  be  an  agreement  on 
the  part  of  the  pre-emptor  to  convey  the  * 
legal  title  to  one-fourth  part  of  the  land  to 
the  other  parties  to  the  agreement, — can  it 
in  reason  be  said  that  the  agreement  did  not 
directly  or  indirectly  provide  that  the  title, 
when  acquired,  should  inure  in  whole  or  in 
part  to  the  benefit  of  other  contracting  par- 
ties? To  my  mind  the  statute  seems  so 
plain,  and  the  terms  of  the  contract  to  be 
so  clearly  in  violation  of  its  provisions,  that 
there  can  reasonably  be  no  room  for  con- 
struction. 

But  it  is  said  the  statute  simply  pro- 
hibits agreements  on  *the  part  of  the  pre-[350 
emptor  by  which  the  title  which  he  might 
acquire  would  inure  in  whole  or  in  part  to 
the  benefit  of  any  other  person  than  him- 
self; therefore,  to  constitute  a  violation  of 
the  statute,  it  must  be  found  that  the  con- 
tract bound  the  pre-emptor,  after  he  had  ac- 
quired the  land,  to  convey  a  one-fourth  in- 
terest in  the  title  to  the  land.  But  this  dis- 
regards the  fact  that  the  statute  expressly 
forbids  the  doing  of  the  prohibited  thing, 
either  "directly  or  indirectly;"  and  prohibits 
"any  agreement  or  contract,"  in  any  way  or 
manner  whatsoever,  by  which  the  title  to  be 
derived  from  the  government  of  the  United 
States  should  inure,  in  whole  or  in  part,  to 
the  benefit  of  any  person  except  the  pre- 
emptor.  It  is  clear,  to  my  mind,  that  the 
words  "directly  or  indirectly  and  in  any 
manner",  were  obviously  intended  to  embrace 
evasions  and  subterfuges  by  which  the  pol- 
icy of  the  statute  might  be  frustrated, — 
that  is,  the  prohibition  against  giving  to  an- 
other person  than  the  pre-emptor  the  benefit, 
in  whole  or  in  part,  of  the  results  of  acquir- 
ing the  land  from  the  United  States. 

In  Anderson  v.  CarkinSf  135  U.  S.  483,  34 
L.  ed.  272,  10  Sup.  Ct.  Rep.  905,  dealing  with 
an  affidavit  of  a  homesteader,  where  the  re- 
quirements were  less  stringent  than  exacted 
in  pre-emption  eases,  it  was  decided  that  the 
existence  of  an  agreement  to  convey,  after 
patent,  a  part  of  the  land  to  another,  was 
void  as  against  public  policy.  To  me  that 
case  is  decisive  of  this.  It  is  said,  however, 
there  the  obligation  was  to  convey  the  land,  \ 
whilst  here  there  wsis  no  obligation  on  the 
part  of  the  pre-emptor  to  convey  or  to  sell 
the  land  after  he  acquired  it,  but  only  an  ob- 
ligation, if  he  did  sell,  to  pay  the  one 
fourth  of  the  proceeds.  But  it  cannot 
be  meant  by  this  to  say  that  there  was 
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no  contract,  because  the  agreement  was 
BO  purely  potestative  on  the  part  of  the  pre- 
emptor  as  not  to  imply  an  obligation,  since 
the  contract  is  enforced  by  the  decree  now 
rendered.  Suppose,  however,  that  the  con- 
tract could  be  divided,  and  held  to  imply  an 
obligation  to  pay  over  to  another  a  portion 
of  the  purchase  price,  after  the  obtaining 
of  a  patent,  only  in  case  the  pre-emptor 
chose  to  sell, — does  such  construction  relieve 
[351]  the  contract  from  *the  prohibitions  of  the 
statute  t  It  seems  to  me  not,  because  to  so 
hold  would  simply  be  to  permit  mere  form, 
and  not  substance,  to  control.  In  Pollock  v. 
Farmers'  Loan  d  T.Co,  167  U.  S.  429,  89 
L.  ed.  759,  15  Sup.  Ct.  Rep.  673,  the  ques- 
tion was  whether  Congress  could,  in  levying 
an  income  tax,  include  as  part  of  the  tax- 
able income  revenues  derived  from  real  es- 
tate. It  was  held  that  it  could  not  be  done, 
because  substance  was  to  control;  and  that 
to  include  rents  in  the  income  taxed  was  to 
impose  a  direct  burden  on  the  owner  of  the 
real  estate.  After  quoting  from  Co.  Litt. 
45,  the  declaration  "for  what  is  the  land  but 
the  profits  thereof,"  and  a  passage  in  Jar- 
man  on  Wills,  stating  that  a  devise  of  the 
rents  and  profits  or  of  the  income  of  lands 
passes  the  land  itself,  both  at  law  and  in 
equity,  the  court  said  (p.  581,  L.  ed.  p.  819, 
Sup.  Ct  Rep.  p.  689): 

"The  real  question  is,  Is  there  any  basis 
upon  which  to  rest  the  contention  that  real 
estate  belongs  to  one  of  the  two  great  classes 
of  taxes,  and  the  rent  or  income  which  is  the 
incident  of  its  ownership  belongs  to  the 
other?  We  are  imable  to  perceive  a,nj 
ground  for  the  alleged  distinction.  An  an- 
/  nual  tax  upon  the  annual  value  or  annual 
user  of  real  estate  appears  to  us  the  same  in 
substance  as  an  annual  tax  on  the  real  es- 
tate, whidi  would  be  paid  out  of  the^rent  or 
income." 

This  being  the  rule  settled  by  this  court, 
simply  as  to  the  right  to  receive  the  fruits 
of  real  estate,  I  do  not  perceive  why,  in  view 
of  the  sweeping  prohibitions  of  Uie  act  of 
Congress,  the  existence  of  a  eontinued  obliga- 
tion to  pay  over  the  price  of  real  estate  to 
another  person  when  sold  does  not  amount 
to  an  agreement  giving  to  sudi  person,  at 
least  indirectly,  an  interest  in  the  land  it- 
self. 

Having  said  that,  in  my  opinion,  there 
was  no  ambiguity  in  the  statute  as  applied 
to  the  contract,  it  seems  to  me  unnecessary 
to  consider  the  decided  cases.  But  I  refer 
briefly  to  them.  True  it  is  that  there  are 
rulings  of  state  courts  and  of  the  Land  De- 
partment, holding  that  an  agreement  to  exe- 
^  eute  a  mortgage  upon  pre-empted  land  is 
\  not  within  the  prohibition  of  the  statute. 
When  the  opinions  so  holding  are  analysed 
it  will  be  seen  that  they  prooeed  upon  ths 
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theory  *that  the  spirit  of  the  statute  does[ 
not  embrace  transactions  of  that  character. 
For  the  purposes  of  this  case,  however,  it 
does  not  seem  to  me  essential  to  say  whether 
or  not  such  rulings  are  correct,  aa  an  agree- 
ment to  mortgage  to  repay  a  given  sum  ad- 
vanced, to  enable  the  pre-emptor  to  improve 
the  land,  might  well  be  held  not  to  be  with- 
in the  spirit  of  the  prohibitions  of  the  stat- 
ute, and  yet  such  rulings  would  not  be  con- 
trolling as  to  an  agreement  like  the  one 
here  in  question,  especially  if  the  contract 
is  construed  as  amounting  to  a  perpetual 
obligation  to  transfer  to  a  third  person,  up- 
on a  sale  of  the  land,  a  given  portion  of  the 
price.  Such  a  contract  at  once  puts  the  per- 
son in  whose  favor  it  is  made  in  the  atti- 
tude, not  of  a  lender,  entitled  to  receive  back 
his  loan  with  simple  interest,  but  in  the  po- 
sition of  a  speculator,  who  is  to  benefit  from 
the  enhancement  in  value  of  the  land  which 
may  arise  in  the  future,  without  reference 
to  the  amount  of  any  expenditure  by  him 
made, — a  character  of  transaction  which  it 
was  the  express  purpose  of  the  act  of  Con- 
gress to  forbid.  Myers  v.  Croft,  13  Wall. 
295,  20  L.  ed.  563.  And,  from  another 
point  of  view,  such  a  transaction  puts  the 
pre-emptor  making  it  in  a  position  where 
his  plain  interest  is  not  to  improve  and  de- 
velop the  land  to  its  full  capacity,  because 
the  labor  expended  for  that  purpose  would 
ultimately  inure,  in  case  of  a  sale  of  the 
land,  to  the  benefit  of  a  third  person. 

Deeming  that  the  contract  in  question  wu 
within  the  prohibitions  of  the  act  of  Con- 
gress, and  void  as  against  public  policy,  I  do 
not  think  the  court  should  lend  its  aid  to 
its  enforoement,  and  I  therefore  dissent;  and 
am  authorized  to  state  that  Mr.  Justice 
M oKenaa  and  Mr.  Justice  Holai^s  ooocur 
therein. 
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1.    BAmkmpteT— ««tliorltT      •< 

■laater  to  eolleet  aasets.— The  mere  des- 
ignation of  a  pecson  as  **specta)  laaster**  la 
the  order  of  appointment  In  bankraptcy  pr»> 


NOTB. — A$  to  mortgagts  on 
to  LoftiB  V.  Hlnes,  10  UR.A.  490. 

A»  to  mortgaget  on  fntnro  eropo — mm  not* 
to  Dickey  v.  Waldo.  28  UR.A.  449.  and  Batt 
V.  Bllett,  22  L.  ed.  U.  8.  188. 

On  the  rights  of  mortgngee  to  hsm€$i  of  Is- 
•urofioe  taken ^in  the  name  of  wnartgager — est 
nets  ts  ChlpMB  V.  CarroU»  88  LAA.  808. 
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CRdli^  doct  not  deprlTe  him  of  the  express 
nthcrity  conferred  by  each  order  to  sue  to 
ciUcct  all  thm  usets  of  the  bankrupt  estate. 
X  tnavnuiee— property  covered— prod- 
vet*  mt  »roffimy  crop.— A  policy  of  In- 
mrasee  on  a  stock  of  sugar  and  molasses 
*^Acpo8ited**  In  the  sugar  manufactory  upon 
t  sagar  plantation  covers  sugar  and  molasses 
CMihiC  Into  the  sugar  house  as  a  result  of 
the  nanofacture  of  a  crop  which  was  grow- 
iBg  when  the  insurance  was  effected,  where 
Qe  risk  under  the  policy  was  not  to  attach 
■atU  a  date  fixed  at  more  than  two  months 
tfter  the  date  of  the  policy. 

t,  Mortsase— >rlirlit  of  vckortgmgee  to  in- 
■vnuiec  om  k«rreated  crop*— The  avails 
flf  iararance  on  sugar  and  molasses  coming 
latD  the  sugar  house  on  a  sugar  plantation 
M  tlM  result  of  the  manufacture  of  a  crop 
croving  thereon  when  the  insurance  was  ef- 
teted  inu*^  to  the  benefit  of  the  mortgagee 
is  a  awrtgage  of  the  realty  and  the  fruits 
tkcr«of  If  the  loss  occurred  after  the  execu- 
tSoe  of  the  mortgage,  under  the  Porto  Rico 
■•rtgage  law  of  1880,  which  subjects  to  a 
■•rtgage  of  real  property  the  crops  growing 
•r  harvested  when  the  mortgage  falls  due, 
"Vit  Dot  yet  removed  or  warehoused/*  and 
the  iademnlties  awarded  or  due  the  owner 
9t  the  realty  either  for  the  insurance  or  for 
Qtt  crops,  provided  the  damage  occurred 
liter  the  creation  of  the  mortgage. 

^  Bortsmgre— rlirlit  of  mortmiaree  to  sue 

vritlioiit     exltauatliiv 

lediea.— The   mortgage    creditor 

li  t  BM>rtgage  governed  by  the  civil  law  may 

wat  for  the  avails  of  insurance  subject  to  his 

without  first  exhausting  his  reme- 

tgalnst  other  property  embraced  by  the 


of  Bftortv«flreo  to  sue 
ICO— eCeet  of  exlatinv  avin- 

ledyw— The  existence  under  the 
ipta^  law  of  a  summary  remedy  to  enforce 
•  Bortgage  does  not  prevent  the  mortgage 
ocACor  from  suing  In  the  ordinary  way  for 
tbt  avails  of  insurance  subject  to  his  mort- 


^  iiailtatloa    of    acttona— proscription 
isr  persanml  actions  in  Porto  Rico.— 

The  presertption  of  twenty  years  generally 
tppUeable  to  personal  actions  under  the 
Ijsiilib  law  prior  to  the  promulgation  of  the 
ChU  Code  is  the  prior  law  which,  under  the 
pivrlrion  of  that  Code  that  a  prescription 
vhiefa  began  to  run  before  its  publication  shall 
ke  covencd  I7  the  prior  laws,  must  govern 
n  action  In  Porto  Rico  for  a  loss  under  a 
fsBcy  of  Insurance  occurring  before  the  royal 
decree  of  1889,  extending  the  Civil  Code  to 
that  island. 

(•  ^peal  and  error— bamaless  error.— 

■nor  cotamltted  by  the  trial  court  either  in 
ifaittlBg  evidence  or  in  the  legal  effect  given 
to  the  evidence  admitted  concerning  acts 
vUch  were  held  adequate  to  interrupt  the 
tostie  of  prescription  is  not  ground  for  re- 
^vnl,  where  the  appellate  court  decides  that 
h  laager  period  of  prescription  controlled, 
toeeeraing  which  the  acts  of  interruption 
we  wholly  Irrelevmnt,  although  the  defeated 
Pttty,  relying  on  the  certainty  of  a  reversal 
tocaase  of  such  errors,  may  have  neglected  to 
■>he  a  full  defense,  or  to  assign  other  sub- 
itaattal  errors  In  the  appellate  court. 


8*  Action— ^Joinder  of  new  party  by 
amendment.— The  joinder  by  amendment 
of  the  assignee  of  a  policy  of  insurance  as 
a  party  plaintiff  in  a  suit  In  Porto  Rico  by 
a  mortgage  creditor  of  the  assured  to  enforce 
his  rights  under  the  mortgage  to  the  avails 
of  the  insurance  cannot  be  deemed  a  clear 
abuse  of  the  trial  court's  discretion,  where 
the  assignee's  rights  are  alleged  to  be  sub- 
ordinate to  those  of  the  mortgage  creditor, 
in  view  of  the  provision  of  the  Law  of  Civil 
Procedure  for  Cuba  and  Porto  Rico,  art.  166, 
that  ''causes  of  action  against  several  per- 
sons, or  by  several  persons  against  one,  aris- 
ing from  the  same  source  of. title,  or  based 
upon  the  same  cause  of  action,  may  be  joined 
and  brought  In  one  action." 

O.  Pleadinv— traverse  of  amended  dec- 
laration.—The  plea  of  the  general  issue, 
filed  to  a  declaration  before  the  allowance  of 
an  amendment  joining  as  party  plaintiff  in  a 
suit  for  insurance  the  person  to  whom  a 
transfer  of  the  policy  is  alleged,  will  not  be 
regarded  as  traversing  the  amended  declara- 
tion, where  the  record  shows  that  the  case 
was  tried  on  the  theory  that  the  transfer 
was  not  disputed,  but  was  an  established 
fact 
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IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  entered  upon  a 
verdict  in  favor  of  •  plaintiflfs  in  an  actioa 
on  a  policy  of  fire  insurance.     Affirmed. 

The  facts   are   stated   in  the  opinion. 

Mr.  Frederic  D.  MeKenney  argued 
the  cause,  and,  with  Messrs,  Francis  J7. 
Dexter,  John  Spalding  Flannery,  and  Wayn€ 
MaoVeagh,  filed  a  brief  for  plaintiff  in  error. 

Mr.  Frits  ▼•  Briesen  argued  the  cause 
and  filed  a  brief  for  defendants  in  error. 

^  Mr.  Justice  Wkite  delivered  the  opinion 
of  the  court: 

Whether  a  judgment  upon  a  verdict  en- 
forcing against  the  plaintiff  in  error  a 
contract  of  fire  insurance  is  erroneous  is  the 
general  question  for  decision.  The  record 
is  confused,  the  pleadings  involved,  and 
the  errors  assigned  numerous.  We  shall, 
therefore,  at  the  outset,  state  the  contracts 
with  which  the-  controversy  is  concerned, 
the  pleadings,  and  such  uncontroverted 
facts  as  are  essential  to  be  borne  in  mind 
in  order  to  comprehend  the  issues  raised 
by  the  assignments  of  error. 

On  September  15,  1884,  the  Royal  In- 
surance Company  issued  its  fire  policy  in 
favor  of  Antonio  Amadeo,  "estate  o>vner 
of  Quebrada  Arenas  Maunabo,"  to  the 
amount  of  £1,600,  "on  stock  of  sugar  and 
molasses  deposited  in  the  sugar  manufac- 
tory on  the  estate  Quebrada  Arenas,"  the 
risk  only  to  begin  two  months  and  four 
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days  thereafter,  viz,,  on  November  19,  1884, 
and  embracing  the  period  between  that 
date  and  November  19,  1885. 

On  September  19,  1884,  four  days  after 
the  taking  out  of  the  policy,  Antonio 
Amadeo,  the  insured,  by  a  notarial  act 
acknowledged  that  he  had  received  a  loan 
[355]  from  the  Caja  de  'Ahorros,  a  bank  of  Ponce, 
Porto  Rico,  amounting  to  $15,036.27,  which 
he  obligated  himself  to  repay  in  two 
instalments,  due  in  February  and  March, 
1885.  It  was  recited  in  the  act  that  the 
money  was  lent  to  enable  Amadeo  "to  at- 
tend to  the  developing  and  keeping  of  a 
sugar  plantation  by  him  owned."  The  act 
also  described  the  plantation  as  the  estate 
of  Quebrada  Arenas,  gave  the  quantity  of 
land,  which  it  was  declared  was  all  plant- 
ed in  cane,  except  where  used  for  pastur- 
age, and  where  covered  by  a  sugar  manufac- 
tory and  other  appurtenant  buildings.  A 
mortgage  in  favor  of  the  lender  was  grant- 
ed by  the  notarial  act  upon  all  the  property 
described  "and  the  fruits  thereof." 

On  the  6th  of  February,  1885,  the  sugar 
manufactory  on  the  estate  of  Quebrada 
Arenas  was  burned,  and  there  was  de- 
stroyed in  the  factory  sugar  and  molasses 
alleged  to  be  equal  in  value  to  the  sum  of 
the  insurance.  It  was  shown  that  some 
of  the  sugar  and  molasses  was  in  hogs- 
heads and  some  was  in  pans  and  other 
apparatus,  going  through  the  process  of 
manufacture. 

Prior  to  the  year  1901,  in  a  court  of  the 
island  of  Porto  Rico,  the  Caja  de  Ahorros 
was  declared  a  bankrupt,  and  trustees 
were  appointed  and  took  charge  of  its 
assets.  In  the  year  1901  proceedings  were 
begun  in  the  United  States  district  court  for 
Porto  Rico  by  creditors  of  the  bankrupt 
against  the  trustees,  and  Robert  A.  Miller 
was  appointed  a  special  master,  with  power 
to  collect  the  assets  of  the  bankrupt  estate. 
On  April  23,  1902,  Miller,  as  special  mas- 
ter, commenced  this  action  on  the  policy. 
The  declaration  averred  the  appointment  of 
Miller,  and  the  authority  given  him  to  col- 
lect the  assets  of  the  Caja  de  Ahorros. 
The  execution  of  the  policy  of  insurance 
and  mortgage  of  the  plantation  was  then 
recited,  and  it  was  averred  that  the  Caja 
de  Ahorros,  as  a  mortgage  creditor,  was 
entitled  to  the  avails  of  the  policy  of  in- 
surance, and  therefore  had  a  right  to  en- 
force the  same. 

The  declaration  was  demurred  to,  first, 
on  the  ground  that  Miller,  as  special  mas- 
ter, was  without  authority  to  sue;  and, 
£350]  •second,  that  the  action  wa3  prescribed,  no 
reference  being  made  to  the  period  of  limi- 
tation relied  upon.  A  general  demurrer 
was  also  filed.  The  court  overruled  the 
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special  demurrers  and  sustained  the  general 
demurrer  because  of  the  want  of  precision 
in  some  of  the  averments  of  the  declaration, 
which  was  afterwards  remedied  by  amend* 
ment. 

To  the  declaration  as  amended  three 
pleas  were  filed, — ^the  general  issue,  a  pre- 
scription of  six  years,  and  a  prescription 
of  fifteen  years.  A  demurrer  was  sustained, 
to  the  plea  of  six  years,  joinder  was  had 
on  the  general  issue,  and  a  replication  was 
filed  setting  up  various  acts  which  it  was 
alleged  were  interruptive  of  the  alleged  bar 
of  fifteen-year  limitation.  Subsequently  an 
additional  plea  was  filed,  averring  in  sub- 
stance that  on  September  3,  1884,  Antonio 
Amadeo,  by  way  of  pledge,  had  a<«sii;npd 
the  policy  of  insurance  in  question  to  a 
bank  styled  the  Credito  Mercantil  free 
from  any  claim  of  the  Caja  de  Ahorros.  tlie 
alleged  mortgage  creditor,  and  that  by 
judicial  proceedings  the  policy  had  been 
sold  and  purchased  by  said  Credito 
Mercantil,  and  as  neither  the  Caja  dc 
Ahorros  or  Miller  were  the  transferees  of 
the  Credito  Mercantil,  the  plaintiff  was  not 
entitled  to  recover.  A  replication  was  filed 
denying  all  the  averments  of  the  plea,  but 
admitting  that  Antonio  Amadeo,  on  a  dnt^^ 
not  named,  had  deposited  the  policy  as  col- 
lateral security  with*  the  Credito  Mercantil, 
and  that  that  corporation  had,  after  the 
fire,  bought  in  the  policy  at  a  judicial  sale 
by  it  provoked,  and  had  subsequently  trans- 
ferred the  policy  to  one  Lucas  Amadeo. 
Upon  this  replication  issue  was  joined  by 
the  defendant.  Subsequently  the  court  al- 
lowed Lucas  Amadeo  to  become  a  party 
plaintiff,  and  permitted  amendments  to  the 
declaration  to  accomplish  this  result. 
These  amendments  averred  the  delivery  of 
the  policy  as  collateral  security  by  Antonio 
Amadeo  to  the  Credito  Mercantil,  the  date 
not  being  given,  the  sale,  long  after  the  fire, 
of  the  policy  under  judicial  proceeding's,  and 
its  purchase  by  the  Credito  Mercantil,  and 
the  subsequent  transfer  thereof  by  the 
Credito  Mercantil  to  Lucas  Amadeo.  It 
being  besides  •alleged  that  by  the  effect  of[357] 
this  transfer  Lucas  Amadeo  became  a  pan 
owner  of  the  policy  "subject  to  the  mort- 
i:^ge  of  the  insured  to  Caja  de  Ahorros." 
No  answer  was  filed  to  the  amended  com- 
plaint. An  exception  was,  however,  noted 
to  the  action  of  the  court  in  permitting 
Lucas  Amadeo  to  be  joined  as  plaintiff. 

The  cause  came  on  for  trial.  After  the 
impanel  inj?  of  a  jury  tlio  court  allowed 
the  defendant  to  file  six  additional  pleas, 
which  were  to  be  considered  ns  traversed 
upon  the  record,  and  which  were,  in  sub- 
stance, as  follows:  1st.  That  the  plaintiff 
was  not  entitled  to  recover  on  the  policy  be- 
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Antonio  Amadeo,  in  obtaining  the  in- 
fomiee,  had  misdescribed  the  property  or 
ctneetled  material  facts.  2d.  That  no  re- 
cofoy  eonld  be  had  in  favor  of  the  Caja  de 
lliorTOS  or  Miller,  because  no  other  person 
thai  Antonio  Amadeo  had  any  interest  in 
tk  potiey  by  operation  of  law,  and  no  other 
pefMB  bad  a^iy  right  in  the  policy  by  a  con- 
TOtioiiil  assignment  from  the  insured,  or, 
if  there  had  been  such  an  assignment,  no 
lotMe  thereof  had  been  given  the  company, 
ad  its  consent  had  not  been  indorsed  on 
tk  policy,  as  required  by  its  terms.  3d. 
BeaoM  Antonio  Amadeo  had  materially 
iieretwd  the  risk,  without  the  knowledge 
ud  consent  of  the  defendant,  after  the 
iow  of  the  policy.  4th.  That  recovery 
eooM  not  be  had,  because  the  insured  had 
Bot  within  fifteen  dajrs  after  the  fire, 
fsnusbcd  adequate  proof  of  loss,  as  re- 
paired by  the  policy.  5th.  That  recovery 
tM  not  be  bad,  because  petroleum  and 
fltber  inflammable  oils  had  been  stored  upon 
tk  premises,  contrary  to  the  terms  of  the 
potier.  6th.  Because  the  daim  made  by 
tk  insured  following  the  fire  was  false  and 
fmdolent,  and  the  fire  occurred  by  the  in- 
ntdiirifln  of  the  insured. 

At  the  trial,  evidence  having  been  admit- 
t»l  tending  to  show  the  bringing  by  Miller, 
>pedal  master,  of  a  suit  in  the  district 
«ort  of  the  United  States  to  foreclose  the 
Bvtfage  against  the  plantation  executed 
ij  Amadeo,  it  was  stipulated  by  both  par- 
'^  that  no  sale  of  tiie  plantation  to  en- 
W^lffee  the  •mortgage  thereon  had  yet  been 
■-  e.  There  was  a  verdict  and  judgment 
I  fivor  of  ^liller,  special  master,  and  Lu- 
os  Amadeo,  for  the  amount  of  the  policy 
od  interest 

Patting  out  of  view  for  the  present  the 
!*»tion  of  the  correctness  of  the  action 
^  the  eoort  in  allowing  Lucas  Amadeo  to 
k  nyuie  a  party  plaintiff,  it  results  that 
^  iswet  arising  on  the  trial  were  all  em- 
^nad  nnder  the  following  headings: 

I  Had  the  plaintiff  capacity  to  sue,  even 
if  t  etiise  of  action  in  favor  of  the  Caja 
«  AhotTos  was  shown  by  the  declaration  ? 

2.  If  Miller  had  the  capacity  to  sue, 
^  the  Caja  de  Ahorros,  as  a  result  of  the 
■*tgige,  acquire  any  right  in  or  to  the 
»^  of  the  policy  of  insurance,  and  if 
«» did  sudi  ri^t  arise  by  operation  of  law, 
^^^^t  the  existence  of  a  transfer  by  the 
*wed  of  his  rights  under  the  policy  and 
we  teeeptanee  of  such  transfer  by  the  com- 

5.  If  the  right  to  enforce  the  policy  ob- 
^***d  by  operation  of  law,  without  assign- 
*^  by  the  insured,  could  the  Caja  de 
^^ow»  enforce  the  right  by  suing  on  the 
P*i«y»  and  without  previously  exhausting 


its  remedies  against  the  other  property  em- 
braced by  the  mortgage? 

4.  Even  if  the  Caja  de  Ahorros  was 
vested  with  the  rights  of  the  insured,  and 
could  exert  such  rights  by  suit  on  the  policy 
without  previously  exhausting  the  other 
mortgaged  property,  had  there  been  such 
misrepresentations  by  the  insured  in  takinj^ 
the  policy,  or  such  failure  after  taking  it 
to  comply  with  its  terms,  as  precluded 
the  right  to  recover? 

5.  In  any  event,  was  the  action  barred  by 
the  prescription  of  fifteen  years? 

And  as  the  foregoing  questions  embrace 
every  proposition  covered  by  the  errors  as- 
signed, except  as  to  the  right  to  join  Lucas 
Amadeo  as  a  party  plaintiff,  we  come  to 
consider  the  questions  in  the  order  stated, 
before  passing  on  the  error  alleged  to  have 
arisen  from  an  asserted  improper  joinder 
of  parties. 

First.  The  court  found  that  the  appoint- 
ment of  Miller  as  •special  master  gave  him  [3591 
express  authority  to  siie  to  collect  all  the 
assets  of  the  Caja  de  Ahorros.  As  the 
record  of  the  appointment  of  Miller,  al- 
though introduced  in  evidence,  does  not 
form  a  part  of  the  bill  of  exceptions,  we 
must  assume  that  the  ruling  of  the  court 
was  correct;  and,  this  being  assumed,  it 
obviously  results  that  the  court  below  riglit- 
ly  held  that  the  mere  designation  as  special 
master  did  not  have  the  effect  of  depriving 
Miller  of  the  substantial  powers  conferred 
upon  him  by  the  decree  of  the  court  appoint- 
ing him. 

Second.  The  proposition  that  the  Caja 
de  Ahorros  acquired  np  right  to  the  policy 
of  insurance  in  virtue  of  the  mortgage  in- 
volves two  contentions,  which  require  dis- 
tinct consideration;  the  one,  the  proper 
construction  of  the  policy;  and  the  other, 
the  operation  of  the  law  of  Porto  Rico 
upon  the  policy  when  properly  construed. 
The  first  rests  upon  the  assertion  that 
the  sugar  and  molasses  covered  by  tiic 
policy  was  a  distinct  lot  of  sugar  and  mo- 
lasses warehoused  on  the  plantation  at  the 
time  of  the  issue  of  the  policy,  and  there- 
fore had  no  legal  relation  to  a  subsequent 
mortgage  of  the  plantation  itself;  and  the 
second,  that,  in  any  event  sugar  and  mo- 
Iksses  in  the  manufactory  on  the  planta- 
tion was  movable  property,  not  snceptiblc 
of  being  mortgaged  under  the  law  of  Porto 
Rico. 

The  policy  covered  a  "stock  of  sugar  and 
molasses  deposited  in  the  sugar  manufac- 
tory on  the  estate  of  Quebrada  Arenin." 
It  is  true  that  the  word  "deposited,"  wIhmi 
standing  alone,  might  well  be  considered  as 
referring  to  exclusively  sugar  and  molasses 
tlien  existing,  and  in  the  sugar  house. 
But  the  correctness  of  t)\is  construction  is 
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negatived  by  the  fact  that  the  risk  under 
the  policy  was  not  to  attach  at  the  date  of 
the  policy,  but  in  two  months  and  four  days 
thereafter.  When  this  period  of  the  com- 
mencement of  the  risk  is  considered  in  con- 
nection with  the  place  at  which  the  prop- 
erty insured  was  situated,  viz.,  a  sugar 
manufactory  upon  a  sugar  plantation,  on 
which  there  was  a  growing  crop,  we  think 
the  policy  must  be  held  to  have  covered 
sugar  to  come  into  the  sugar  house  on  the 
plantation  as  the  result  of  the  future  oper- 
[360]ation  of  the  factory.  And  *this  conclusion 
is  fortified  by  the  indefinite  description 
given  of  the  property  insured,  which  was 
not  of  a  given  number  of  conunercial  pack- 
ages of  sugar  and  molasses,  held  in  a  ware- 
house, but  merely  a  stock  of  sugar  and 
molasses,  a  description  embracing  such 
stock  in  whatever  form  existing,  and  which 
might  be  in  the  factory  at  the  time  the 
risk  attached. 

Additional  force  to  the  construction  we 
give  the  policy  likewise  results  from  the 
course  of  the  trial  below;  since  it  appears 
that  no  objection  was  noted  to  the  introduc- 
♦iion  of  testimony  showing  that  the  property 
destroyed,  for  which  a  claim  under  tho 
policy  had  been  made  by  the  insured,  con- 
sisted of  sugar  and  molasses  which  was  in 
the  sugar  house  as  the  result  of  the  process 
of  manufacture  of  the  growing  crop  therein 
carried  on;  and  moreover,  no  instruction 
was  asked  upon  the  hypothesis  that  -if 
the  property  destroyed  was  of  that  charac- 
ter, it  was,  for  that  reason  alone,  not  cov- 
ered by  the  insurance,  or  embraced  in  the 
mortgage. 

The  policy,  then,  embracing  a  stock  of 
sugar  and  molasses  to  come  into  the  sugar 
house  on  the  plantation  as  the  result  of 
the  manufacture  of  the  crop  which  was 
growing  thereon  at  the  time  the  policy 
was  issued,  the  question  then  is,  Did  the 
mortgage  creditor,  in  virtue  of  the  mort- 
gage, acquire  a  right  to  the  avails  of  the 
policy? 

I'ndoubtedly.  as  a  general  rule  under  the 
Spanish  law  in  force  in  Porto  Rico  at  the 
time  of  the  giving  of  the  mortgage,  only 
real  property  was  the  subject  of  mortgage. 
Mortgage  law  of  1880,  art.  114;  mortgage 
law  of  1893,  art.  110,  War  Department 
translation.  But  by  that  law  a  mortgage 
extended  to  the  **natural  increase,  improve- 
ments, growing  crops,  and  rents  not  collect- 
ed when  the  obligation  falls  due,  and  the 
value  of  indemnities  allowed  or  due  the 
owner  for  insurance  on  the  property  mort- 
gaged, or  by  virtue  of  condemnation  by 
right  of  eminent  domain."  Mortjrage  law 
of  1880,  art.  118;  mortgage  law  of  1803,  art. 
110.  And  the  mortgage  law  of  1880  as  well 
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as  the  mortgage  law  of  1893,  moreover,  pro- 
vided as  follows: 

*"In  accordance  with  the  provisions  of  the 
preceding  article,  the  following  shall  be  eon- 
sidered  mortgaged  together  with  the  es- 
tate, provided  they  belong  to  the  owner  of 
the  estate,  although  they  are  not  mentioned 
in  the  contract. 

•  •.... 

"3.  Crops  which,  at  the  time  the  obliga- 
tion falls  due,  are  growing  on  the  trees  and 
plants,  or  have  already  been  harvested,  but 
not  yet  removed  or  warehoused. 

•  •«... 

"5.  Indemnities  awarded  or  due  the  own- 
er of  the  mortgage  realty,  either  for  the 
insurance  thereof  or  for  the  crops,  provided 
the  damage  occurred  after  the  creation  of 
the  mortgage,  or  on  account  of  condemna- 
tion of  the  land  by  the  right  of  eminest  do- 
main. Mortgage  law  of  1880,  art.  119; 
mortgage  law  of  1893,  art.  111." 

To  grasp  the  import  of  the  provisions  just 
quoted  a  general  understanding  of  the  sys- 
tem of  mortgages  prevailing  in  the  coun- 
tries governed  by  the  civil  law  is  necessary. 
By  that  law  the  title  to  mortgaged  prop- 
erty remains  in  the  mortgagor,  and  the  ef- 
fect of  the  mortgage  is  not,  therefore,  to 
deprive  the  mortgage  debtor  of  his  right  to 
administer  the  property  before  the  obliga- 
tion falls  due.  In  other  words,  whilst  th<» 
mortgage  dismembers  the  ownership  by  de- 
priving the  owner  of  the  right  of  abusuM, 
and  therefore  devests  him  of  the  perfect 
ownership,  it  leaves  him  the  imperfect  own- 
ership, with  the  full  usus  and  fructus  of 
the  property  mortgaged.  Generally,  in  such 
countries,  and  by  operation  of  law,  growin*; 
crops  are  included  in  a  mortgage;  yet,  as 
such  crops  are  naturally  thereafter  to  be- 
come movable  by  their  harvesting  as  an  in- 
cident of  administration  and  of  the  u»um 
and  fructus,  the  right  of  the  owner  to  realire 
by  gathering  the  crops  and  disposing  of  tlii> 
same  before  the  mortgage  becomes  doe 
exists,  such  gathering  and  realizing  bein^ 
considered  as  a  mobilization  of  the  crop, 
therefore  taking  it  beyond  the  scope  of  the 
mortgage.  See  Code  Napoleon,  art.  211S; 
Paul  Pont,  Privileges  et  Hypotheques,  vol, 
1,  p.  353,  88  360,  362.  Indeed,  under  the 
Napoleon  'Code  this  power  of  the  debtor  ttt[ 
administer  the  mortgaged  property  by  an 
act  of  administration,  done  without  fraud 
and  in  good  faith,  is,  by  a  writer  on  that 
Code,  asserted  to  be  so  complete  that  his 
right  to  produce  the  mobilization  of  a  crop 
is  deemed  to  arise  by  a  mere  sale  of  the 
crop  as  growing,  without  any  actual  concur- 
rent severance  of  the  crop  from  the  realty. 
Ibid.  No.  363. 

It  will  be  observed  that  although,  gener> 
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■Ht  speaking;  the  Spanish  law,  in  force  in 
Porto  Rico,  conforms  to  the  theories  just 
ftated,  it  restricts  the  right  of  administra- 
tkffi  tnd  power  to  mobilize  a  growing  crop 
to  BAiTower  limits  than  is  the  case  under 
tbe  Gode  Napoleon.  Thus,  by  the  terms  of 
ptnfnph  3  of  the  Code  for  Porto  Rico,  the 
power  of  the  mortgage  debtor  to  adminis- 
ter h  controlled  by  a  provision  causing 
crops  which  are  harvested  at  the  time  the 
BortfBfe  falls  due  to  remain  subject  to  the 
Bortgsge,  despite  the  harvesting,  provided 
tkey  have  not  yet  been  "removed  or  ware- 
kmed."  And  it  will  also  be  observed  that 
pmgraph  5  of  the  same  Code,  as  to  in- 
domities  arising  from  insurance  on  crops, 
futber  restricts  ^e  power  of  administra- 
tka  rested  in  tiie  mortgagor  by  declaring 
that  as  to  indenmities  arising  from  insur- 
anee  on  the  crops,  the  right  of  the  mortgage 
creditor  attaches,  even  although,  at  the  time 
of  the  losst  the  mortage  debt  had  not  be- 
ooB^  due,  provided  the  damage  occurred 
"after  the  creation  of  the  mortgage."  This 
Dciaing,  plainly  resulting  from  the  terms 
ol  paragraph  5,  is  also  sustained,  as  we 
»W1  have  occasion  hereafter  to  show,  by 
tke  let  governing  in  Porto  Rico  concerning 
the  procedure  for  the  enforcement  of  mort- 
gage, wherein  the  right  is  conferred  upon 
^  mortgage  creditor  to  impound  the  avails 
«<  msnrance  upon  crops  destroyed  by  fire 
Mm  the  coming  due  of  the  obligation,  but 
>ot  collected  before  such  maturity.  In  oth- 
er words,  the  ri^t  of  the  mortgage  debtor 
B»der  the  power  of  administration  and  by 
'irtae  of  paragraph  3,  to  mobilize  the  crop, 
aad  thus  remove  it  from  the  operation  of 
tke  mortgage,  ceases  to  exist,  by  the  very 
tenoB  of  paragraph  5,  upon  the  destruction 
PH]bT  fire  of  the  mortgaged  'crop,  the  law  treat- 
isf  sach  destruction  as  irrevocably  fixing 
tie  character  of  the  crop  as  immovable,  and 
awii^  the  indemnity  as  its  representative 
to  be  no  longer  subject  to  mobilization. 

The  crop  here  in  question  was  one  of 
pvwing  cane,  whose  harvesting  depended 
vpm  the  treatment  of  the  cane  at  the  sugar 
twtory.  It  is  not  questioned  by  either 
pwtT  to  the  record*  and  indeed,  we  think 
it  dearly  results  from  the  mortgage  law  to 
*kieh  we  have  referred,  that  the  crop  which 
i^  tiierein  subjected  to  the  mortgage  is  not 
Baply  a  growing  product,  but  the  harvested 
<wp,  whidi,  in  the  case  of  growing  sugar 
•■■e,  necessarily  includes  the  result  of 
I'^tting  the  cane  at  the  sugar  house, — that 
■t  a  crop  of  sugar  and  molasses. 

From  the  text  of  the  law  we  have  quoted, 
^  the  exposition  just  g^ven  of  its  general 
*|»rt,  the  following  conclusions  result: 

Rrst  That  the  growing  crop  was,  by 
•peraticHi  of  law,  included  in  the  mortgage 
*•  the  Caja  de  Ahorros,  even  although  the 


mortgage  had  not,  as  it  did,  expressly  pur- 
ported to  embrace  the  fruits  growing  upon 
the  mortgaged  property. 

Second.  That  the  growing  crop  of  cane 
continued  to  be  affected  by  the  mortgage 
after  its  harvest  or  manufacture  into  sugar 
up  to  the  time  of  its  removal  or  ware- 
housing. 

Third.  That  the  rights  of  the  mortgage 
creditor  attached  to  indemnity  for  insur- 
ance upon  the  mortgaged  property,  includ- 
ing the  crops,  provided  the  loss  occurred 
after  the  execution  of  the  mortgage. 

Under  the  construction  which  we-  have 
given  the  policy  of  insurance,  these  propo- 
sitions are  decisive  in  favor  of  the  right  of 
the  mortgage  creditor,  imless  it  be  that  the 
sugar  and  molasses  in  question,  although  it 
had  come  from  the  growing  cane,  and  was, 
at  the  time  of  the  fire,  in  the  sugar  house 
as  the  result  of  the  manufacture  from  such 
cane,  or  was  in  the  process  of  manufacture, 
was  not  yet  subject  to  the  rights  of  the  mort- 
gage creditor,  because  it  is  to  be  considered 
as  having  been  then  "warehoused"  with- 
in the  meaning  of  that  word  as  employed 
*in  paragraph  8  of  article  119  of  the  law[364] 
of  1880,  which  we  have  quoted.  But  to  so 
hold  would  be,  at  one  and  the  same  time,  to 
admit  and  deny  the  rights  of  the  mortgage 
creditor  to  the  avails  of  the  crop,  and  to  the 
indemnity  arising  from  the  insurance.  This 
must  follow,  because  it  is  impossible  to  con- 
ceive of  the  harvesting  of  growing  sugar 
cane,  without,  at  the  same  time,  presuppos- 
ing the  existence  in  the  sugar  house  of 
sugar  and  molasses  as  the  result  of  the  har- 
vesting. We  construe  the  warehousing  re- 
ferred to  in  the  provision  of  the  mortgage 
law  in  connection  with  the  word  "removed,** 
with  which  it  is  associated.  In  other 
words,  we  construe  it  as  relating  to  a  dis- 
tinct act  of  warehousing,  separate  from  the 
mere  existence  of  the  manufactured  product 
in  the  sugar  house  wherein  it  was  made. 

As,  then,  the  mortgage,  by  operation  of 
law,  embraced  the  crop,  and  as  also,  by  op- 
eration of  law,  the  mortgage  creditor  was 
entitled  to  the  benefits  of  the  indemnity  re- 
sulting from  the  insurance,  it  follows  that 
the  right  of  the  mortgage  creditor  did  not 
depend  upon  an  assignment  of  the  policy, 
and  the  coi^tentions  upon  that  subject  are 
without  merit. 

The  doctrine  common  to  countries  gov- 
erned by  the  civil  law  is  that  a  mortgage 
is  indivisible.  Code  Napoleon,  art.  2114; 
Paul  Pont,  Privileges .  et  Hypotheques,  vol. 
1,  p.  319,  par.  330  et  seq.  And  we  think 
it  is  not  to  be  doubted  that  the  law  of 
Spain,  in  this  respect,  was  not  different. 
Schmidt,  Civil  Law  of  Spain  and  Mexico,  p. 
108,  art.  853.  The  mortgage  being  indivisi- 
ble, the  mortgage  creditor  had  an  undoubted 
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right  to  assert  the  entirety  of  his  mort- 
gage rights  against  any  or  all  of  the  prop- 
erty affected  by  the    mortgage. 

The  contention  pressed  at  bar,  that  the 
mortgage  creditor  had  no  cause  of  action  to 
recover  the  insurance  money  subject  to  his 
mortgage  because  the  law  gave  the  power 
to  proceed  to  dnforce  the  mortgage  by  what 
in  known  in  the  Spanish  law  as  via  ewecu- 
tiva,  we  think  is  without  merit.  The  exist- 
ence of  the  summary  remedy  does  not  tend 
to  the  implication  that  the  creditor  might 
[365]not.if  he  elected  so  to  do,  proceed  *via  ordi- 
naria  to  obtain  judicially  a  decree  recog- 
nizing his  right  of  mortgage  on  the  insur- 
ance money,  and  enforcing  payment  of  the 
amount. 

This  is  illustrated  by  a  provision  (art. 
161)  in  the  general  regulations,  put  in 
force  in  1893  for  the  execution  of  the  mort- 
gage law,  wherein  it  is  provided  that  where 
an  indemnity  for  insurance  on  property  cov- 
ered by  a  mortgage  becomes  due  in  conse- 
quence of  the  destruction  of  the  property  by 
fire,  before  the  maturity  of  the  mortgage 
lebt,  the  creditor  has  a  right  to  compel  the 
deposit  of  the  sum  of  the  insurance  to  await 
the  period  of  the  maturity  of  the  mortgage 
obligation.  Manifestly,  if  the  mortgage 
creditor  be  endowed  with  this  right  before 
his  mortgage  debt  becomes  due,  the  right  of 
such  creditor  to  proceed  separately  to  re- 
cover the  insurance  money  after  his  debt 
becomes  due  must  obtain.  This  case  does 
not  require  us  to  pass  upon,  and  we  there- 
fore do  not  decide  whether,  under  the  Span- 
ish law,  if  there  was  a  junior  encumbrancer 
having  some  special  right  in  or  to  the  avails 
of  the  insurance  money  such  junior  encum- 
brancer would  be  entitled  to  compel  the 
mortj^fage  creditor  to  exhaust  the  other  prop- 
erty covered  by  the  mortgage  before  at- 
tempting to  irrevocably  impute  or  apply 
the  proceeds  of  the  insurance  to  the  pro 
tanto  extinction  of  the  mortgage  debt. 

Fourth.  All  the  questions  concerning  al- 
leged misrepresentation  in  obtaining  the 
policy,  of  misdescription  of  the  property,  of 
a  material  increase  of  the  risk,  of  incen- 
diarism, and  of  the  failure  to  make  the  due 
proofs  of  loss  required  by  the  policy,  depend 
for  their  ultimate  determination  upon  ques- 
tions of  fact,  which  were  concluded  adverse- 
ly to  the  plaintiff  in  error  by  the  verdict 
of  the  jury.  Although  they  are  referred  to, 
as  they  are  not  pressed  in  the  brief  of  the 
plaintiff  in  error,  we  content  ourselves  with 
saying  that  we  think  the  court,  as  to  the 
matters  in  question,  correctly  applied  the 
law  to  the  state  of  the  proof. 

Fifth.  The  fire  occurred  on  February  6, 
1S85.     Suit  was  brought  on  April  23,  1902, 
[366]  and  Lucas  Amadeo  was  nmde  a  *  party  plain- 
tiff on  May  13,  1903.    In  other  words,  even 
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although  the  cause  of  action  o.i  tho  policy 
only  arose  within  a  rca«oml)le  time  atfter 
the  making  of  proofs  of  loss,  more  tlmn 
fifteen  years  elapsed  between  the  arisi;i;r  of 
the  cause  of  action  and  the  bringing  of  this 
suit.  Both  parties  at  bar  admit  that  the 
action  on  the  policy  was  personal  in  its 
nature,  and  barred  by  the  term  of  prescrip- 
tion governing  actions  of  that  character. 

As  we  have  seen,  the  defendant  (plaintiff 
in  error  here)  specially  pleaded  and  relied 
upon  the  prescription  of  fifteen  years.  The 
applicability  of  that  prescription  is  based 
upon  article  1964  of  the  Civil  Code,  which 
provides:  "A  mortgage  action  prescribes 
after  twenty  years,  and  those  which  are  per- 
sonal and  for  which  no  special  term  of  pre- 
scription is  fixed,  after  fifteen  years." 

As  both  parties  concede  that  there  was  no 
special  term  of  prescription  fixed  by  the 
Civil  Code  for  an  action  upon  an  insurance 
policy,  it  follows  that  the  right  to  sue  on 
the  policy  was  barred  by  the  limitation  in 
question,  if  that  limitation  applied.  The 
defendants  in  error — the  plaintiffs  bolow — 
deny  its  applicability,  and  insist  that  the 
term  of  prescription  was  twenty  years,  and, 
moreover,  insist  that,  even  if  the  fifteen- 
year  term  applied,  the  action  was  not 
barred,  because  of  interruptions  of  the  pre- 
scription asserted  to  result  from  the  proof 
as  to  alleged  demands  and  acknowlcdgm-nts. 
Tlie  trial  judge,  whilst  rejecting  the  claim 
of  the  plaintiffs  as  to  the  twenty-year  pre- 
scription, and  maintaining  that  of  the  de- 
fendant as  to  the  fifteen-year  prescription, 
yet  held  the  action  not  barred,  becau'^e  of 
the  interruptive  effect  which  the  court  con- 
sidered arose  from  certain  demands  or  ac- 
knowledgments, which  it  was  deemed  were 
established  by  the  proof.  Before  coming  to 
consider  the  alleged  errors  on  this  subject 
we  must  determine  whether  the  time  of  pre- 
scription was  fifteen  years,  as  asserted  by 
the  defendant  and  held  by  the  trial  court,  or 
twenty  years,  as  contended  by  the  plaintiffs. 

The  loss  under  the  policy  occurred  in 
1885,  and  the  right  of  action  arose,  there- 
fore, in  that  year.  The  Civil  Code  was  'not [367] 
then  applicable  to  Porto  FJco,  not  having 
been  extended  to  that  island  by  royal  decree 
until  1889,  and  the  claim  that  the  twenty- 
year  prescription  is  the  only  controlling 
period  is  based  upon  that  fact.  \Mul8t  it 
is  conceded  that,  by  the  terms  of  the  Civil 
Code,  personal  actions  were  barred  by  fif- 
teen years,  the  argument  is,  that  by  the 
Code,  actions  which  arose  prior  to  its  pro- 
mulgation were  to  be  controlled  by  the  ])rior 
law,  which,  it  is  insisted,  was  twenty  years. 
The  provision  of  the  Code  relied  upon  to 
maintain  this  proposition  is  article  1930, 
which  reads  as  follows: 

"Article  1939.     Prescription  which  began 
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tA  nm  before  the  publication  of  this  Code 
ihAll  be  governed  by  the  prior  laws;  but  if, 
ifter  this  Code  became  operative,  all  the 
tiiie  required  in  the  same  for  prescription 
ki  elapsed,  it  shall  be  effectual,  even  if,  ac- 
coniing  to  said  prior  laws,  a  longer  period 
ef  time  may  be  required." 

As  the  fifteen  years  fixed  by  the  Code  for 
tl»  bringing  of  personal  actions  had  not 
ekpsed  between  the  promulgation  of  t^e 
Code  and  the  bringing  of  this  action,  it 
follows  that  the  controversy  was  not  with- 
iB  the  terms  of  the  proviso,  and  therefore 
♦V  limitation  of  the  cause  of  action  is  to 
be  detennined,  not  by  the  Code  provision 
fiiii^  fifteen  years,  but  by  the  prior  law. 
ffhat  was  the  term  of  prescription  of  per- 
wBiI  actions  under  the  prior  law  is,  there- 
fore, the  question. 

h  the  absence  of  express  legislation  con- 
ecniing  Porto  Rico,  what  was  the  prior  law 
tpflieable  to  that  island  concerning  the 
Stations  of  personal  actions  must  b^  fixed 
by  ascertaining  the  period  of  prescription 
fer  personal  actions  generally  prevailing 
BttJer  the  Spanish  law.  Schmidc,  Civil 
Uw  of  Spain  and  Mexico,  p.  35.  Whilst 
the  geueral  Spanish  law  prior  to  the  pro- 
mlgation  of  the  Civil  Code  is  to  be  derived 
irofli  a  review  of  the  successive  Spanish 
eodes,  nevertheless,  the  Spanish  law  prevail- 
v^  prior  to  the  Code  is  primarily  to  be 
ted  in  the  code  known  as  tlie  Novisima 
Bse(^ilad6n. 

By  law  5,  title  8,  book  2,  of  the  Novisima 
Beo7iIaci6n,  it  appears  that  the  term  of 
JW  ?re>crip:ioo  of  personal  actions  *wa3  twenty 
yetrs.  1  White,  New  Recopilaci6n,  p.  96. 
^  from  an  edition  of  the  Spanish  codes, 
nth  concordance  and  notes,  published  at 
^Udrid  in  1850,  under  the  text  of  the  Novi- 
aaa  Reoopilad6n  in  question  (vol.  9,  p. 
^'t  it  appears  that  the  limitation  of 
tventy  years  as  to  personal  actions  as  ex- 
pnsMd  in  the  text  of  the  Recopilaci6n,  pre- 
vailed as  early  as  1348,  in  the  code  known 
*  the  Ordenamiento  de  Alca!&. 

MoreoTer,  the  supreme  court  of  Spain  has 
^  in  repeated  decisions,  that  the  provi- 
^  foond  in  the  Novisima  Recopilaci6n, 
ibore  alluded  to,  was  the  general  law  of 
Spain  oa  the  subject,  in  force  prior  to  the 
idoptiai  of  the  Civil  Code,  and  that  by 
that  law  the  limitation  of  personal  actions 
is  tirenty  years.     References  to  a  Spanish 


publication  in  which  many  such  decisions 
are  reported  are  given  in  the  margin,  t 

It  follows  that  the  court  below  erred  in 
applying  the  fifteen-year  period  of  pro>*(»rip- 
tion,  and  that  as  twenty  years  had  not 
elapsed  from  the  time  the  cause  of  action 
arose  to  the  bringing  of  the  suit  on  the  poli- 
cy, the  right  to  sue  was  not  barred  by  limi- 
tation. 

But  it  is  insisted  that,  as  the  trial  judge 
erred,  either  in  admitting  evidence  or  in  the 
legal  effect  which  he  gave  to  the  evidence 
admitted,  concerning  acts  which  were  held 
adequate  to  interrupt  the  course  of  the  fif- 
teen-year prescription,  there  should  be  a  re- 
versal, despite  the  fact  that  it  is  now  de- 
cided that  a  longer  period  of  prescription 
controlled,  concerning  which  the  acts  of  in- 
terruption were  wholly  irrelevant,  and  *therc-[3691 
fore  not  in  any  way  prejudicial.     We  can- 
not  yield    our   assent   to   the   proposition. 
The  contention  that  there  should  be  a  re- 
versal because  the  defendant  might  have  in- 
troduced evidence  at  the  trial  in  support  of 
certain  defenses  set  up  in  its  answer  other 
than  prescription,  if  it  had  not  relied  upon 
the  certainty  of  securing  a  reversal  by  this 
court  of  any  judgment  which  might  be  ob- 
tained   against    it,    because    of    what    was 
deemed  to  be  the  erroneous  rulings  as  to  the 
interruption  of  the  prescription,  is  without 
merit.     What  term  of  prescription  was  arj- 
plicable  to  the  action  was  a  disputed  ques- 
tion at  the  trial;  and  we  cannot  admit  that 
the  defendant,  by  neglecting  to  mak'j  fuW 
defense,  and  by  speculating  on  the  chances 
of  a  verdict  in  its  favor,  could  secure  the 
right  to  a  reversal  of  a    verdict  and  judg- 
ment against  it  because  of  an  error  of  law 
which,  in  a  legal  sense,  occasioned  no  pos- 
sible prejudice.     And  equally  without  merit 
is  the  contention  that  there  would  be  preju- 
dice   if   there   be    not   a   reversal,   because 
in  this  court,  relying  upon  the  sufficiency 
of  the  errors  assigned  relating  to  the  action 
of  the  court  concerning  the  proof  of  inter- 
ruption of  the  fifteen-year  prescription,  there 
was  a  neglect  to  assign  other  substantial 
errors  which  it  is  asserted  the  trial  court 
committed  as  to  the  admissibility  of  certain 
evidence   and  the   striking   out   of   various 
answers  of  a  witness  who  had  given  testi- 
mony \mder  a  commission.     As  we  are  at 
liberty,  however,  despite  the  absence  of  an 
assignment  of  error  on  the  subject,  to  con- 


^Dedstoss  of  the  supreme  court  of  Spain  sit- 
fi^  at  Madrid,  reported  in  the  Jurisprudencia 
Ctrn,  boldiog  the  period  of  prescription  of 
i»«3ty  years  applicable  to  personal  actions : 
tmact  of  January  21,  18C3,  vol.  8,  p.  64, 
5r  »:  tentence  of  March  17.  1805,  vol.  11,  p. 
*».No.  92;  sentence  of  April  8,  1866,  vol.  11, 
|i  «&,  So.  139 ;  sentence  of  June  4,  1886,  vol. 
*.  p.  24,  No.  7a;  and  sentence  of  October  3, 


1892,  vol.  72,  p.  142,  No.  40  of  the  last-men- 
tioned sentence.  See  also  sentence  of  March 
24,  1892,  vol.  71,  p.  307  (after  the  enactment 
of  the  Code)  ;  sentence  of  March  9,  1865,  vol. 
14,  p.  264,  No.  75;  sentence  of  May  12,  1874, 
vol.  30,  p.  66,  No.  181 ;  sentence  of  April  1, 
1884.  vol.  54,  p.  548,  No.  137  ;  sentence  of  March 
12,  1888,  vol.  61,  p.  404,  No.  80  ;  and  sentence 
of  April  19,  1901,  vol.  91,  p.  556,  No.  105. 
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aider  a  plain  error  arising  on  the  record, 
we  have  given  our  attention  to  the  subjects 
referred  to,  and  content  ourselves  with  say- 
ing that  we  think  they  are  devoid  of  merit. 

It  remains  only  to  consider  the  error  al- 
leged to  have  been  committed  by  the  trial 
court  in  allowing  Lucas  Amadeo  to  be  made 
a  party  plaintiff. 

The  elementary  rule  is  that  amendments 
are  within  the  sound  discretion  of  the  trial 
court,  and  are  not  susceptible  of  review  on 
error,  except  for  a  clear  abuse.  Oormley  v. 
Bunyan,  138  U.  S.  623,  34  L.  ed.  1086,  11 
Sup.  Ct.  Rep.  453. 

The  objection  made  at  the  trial  to  the 
[370] amendment  was  that  'it  substituted  a  new 
party  and  an  entirely  new  cause  of  action. 
That  there  was  no  clear  abuse  in  this  case 
we  think  results  from  article  156  of  the 
Law  of  Civil  Procedure  for  Cuba  and  Porto 
Rico,  War  Department  translation  of  1899, 
providing  as  follows: 

"Causes  of  action  against  several  persons, 
or  by  several  persons  against  one,  arising 
from  the  same  source  of  title,  or  based  upon 
the  same  cause  of  action,  may  be  joined  and 
brought  in  one  action." 

The  claims  of  both  parties  depended  up- 
on the  contract  of  insurance.  There  was 
no  inherent  antagonism  between  the  two 
claims,  since  the  amendment  making  Lucas 
Amadeo  a  party  expressly  alleged  that  his 
rights  in  and  to  the  policy  were  subordi- 
nate to  those  of  Miller,  special  master.  We 
consider  the  provision  of  the  Code  of  Pro- 
cedure above  quoted  as  analogous  to  the  pro- 
vision in  the  codes  of  a  number  of  the  states 
of  the  Union,  by  which  an  action  is  required 
to  be  brought  in  the  name  of  the  real  parties 
in  interest,  and  it  is  allowable  to  join  as 
parties-plaintiff  those  having  an  interest  in 
the  recovery  sought.  Fireman's  Fund  Ins, 
Co.  V.  Oregon  R.  d  Nov.  Co.  45  Or.  63,  67 
L.  R.  A.  161,  76  Pac.  1076;  Fairbanks  r. 
San  Francisco  d  N.  P.  R,  Co.  116  Cal.  579, 
47  Pac.  450;  Home  Ins.  Co.  v.  Oilman,  112 
Ind.  7,  13  N.  E.  118;  Winne  v.  Niagara  F. 
Ins.  Co.  91  N.  Y.  186, 192;  Pratt  v.  Radford, 
62  Wis.  114,  8  N.  W.  606. 

The  contention  in  the  argument  that  the 
permitting  of  Lucas  Amadeo  to  be  joined 
as  plaintiff  was,  in  legal  effect,  a  consolida- 
tion of  pending  causes,  which  could  not  bo 
made  after  answer  filed,  relying  on  article 
157  of  the  Code  of  Civil  Procedure,  was 
not  made  below,  since  the  ground  of  objec- 
tion made  at  the  trial  was  that  the  amend- 
ment substituted  a  new  party  and  an  entire- 
ly new  cause  of  action,  not  that  it  was  mere- 
ly too  late  to  permit  the  amendment. 

But  it  is  further  contended  that,  as  the 
bill  of  exception  states  that  no  evidence  was 
offered  proving  or  tending  to  prove  any 
transfer  by  the  Crcdito  Mercautil  of  the 
policy  sued  on  to  Lucas  Amadeo,  therefore 
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there  was  no  proof  whatever  Hending  to  es-  [STIJ 
tablish  title  in  Lucas  Amadeo  to  the  policy, 
and  hence  there  must  be  a  reversal.  On 
the  state  of  the  record,  however,  this  ob- 
jection is  not  available.  The  amended  dec- 
laration making  Amadeo  a  party,  and  al- 
leging a  transfer  to  him  by  the  Credito 
Mercantil,  was  not  traversed.  It  is  argued, 
however,  that  no  express  traverse  was  nec- 
essary, because  the  plea  of  the  general  issue 
filed  to  the  declaration  before  the  allow- 
ance of  the  amendment  must  be  applied  to 
the  amendment,  and,  therefore,  the  amende<l 
declaration  should  be  regarded  us  having 
been  traversed.  Conceding,  for  the  sake  of 
the  argument,  the  rule  ordinarily  to  be  as 
stated,  and  further  conceding  that  that  rule 
obtained  under  the  procedure  in  Porto  Rico, 
we  do  not  think  that  it  is  here  applicable. 
We  say  this  because  the  record  establishes 
that  the  case  was  tried  upon  the  hypothesis 
that  the  transfer  to  Amadeo  by  the  Credito 
Mercantil  was  not  disputed,  but,  on  the  con-* 
trarjr,  was  an  admitted  fact  in  the  case. 
Thus,  when  the  court  oame  to  charge  the 
jury,  it  enumerated  specifically  various  is- 
sues of  fact  which  they  were  to  determine, 
and  among  those  issues  was  not  embraced 
any  controversy  whatever  upon  the  fact  of 
the  transfer  by  the  Credito  Mercantil  to 
Lucas  Amadeo,  as  alleged  in  the  amendment 
to  the  declaration,  and  no  exception  was 
taken  to  the  action  of  the  court  in  this 
particular.  Moreover,  although  various  in- 
structions were  asked  to  be  given  to  the 
jury  on  behalf  •f  the  defendant,  no  request 
was  made  which  in  any  way  intimated  that 
the  defendant  disputed  the  fact  that  Lucas 
Amadeo  had  acquired  the  interest,  if  any, 
i)f  the  Credito  Mercantil  in  the  policy  in 
question,  as  alleged  in  the  amended  declara- 
t  ion.  Indeed,  we  think  the  record  affirma- 
tively establishes  that  the  case  was  tried  be- 
low upon  the  assumption  by  all  the  parties 
ihat  if  there  was  a  right  to  recover  on  the 
]«art  of  Miller,  special  master,  and  Lucas 
vVmadeo  had  properly  been  joined  as  a  party 
plaintiff,  a  joint  recovery  was  not  improper. 
Judgment  affirmed. 


♦JOHN  D.  JACK,  Plff.  in  Err^ 

V. 

STATE  OF  KANSA& 
(See   8.  C.   Reporter's  ed.   372-882.) 


C^natltnttonal  law— dve  proc««fl  of  lair— 
prlTlleire  •<  fvltnesse*— anfllclenoy  of 


[372] 


Note. — On  privilege  of  witnesset — see  notes 
to  Cooper  V.  State,  4  L.R.A.  766;  Rice  v. 
Rice,  11  UR.A.  591:  Be  Bnskett  14  L.R.A. 
407;  United  States  v.  James,  26  L.R.A.  418; 
Levy  ▼.  Superior  Court,  29  I^.R.A.  811  ;  and 
Interstate  Commerce  Commission  v.  Baird. 
48  L.  ed.  U.   S.  869. 

199  U.  S. 
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hi»««ityvThe  danger  that  the  testimony 
ftra  in  tn  examination  under  Kan.  Lawi 
1807.  chap.  265.  f  10,  might  incriminate  the 
vttaeu  ts  a  riolator  of  the  Federal  anti- 
trust  Itv,  and  of  the  poesihle  use.  In  a  Feder- 
ti  prowcotion  for  a  Tiolatlon  of  auch  statute, 
«f  tbe  teitimony  glren  In  the  state  proceed- 
tiC  if  so  oasuhstantlal  and  remote  aa  not  to 
■tk»  an  imprisonment  for  refusal  to  testify 
t  deprlTstion  of  liberty  without  due  process 
flf  lav.  where  the  atatute  is  construed  by  the 
itatc  eoorta  to  render  material  only  such 
^amtUma  as  relate  to  transactions  within 
tbe'sute,  and  grants  full  immunity  from 
pnweation  in  the  state  courts. 

[No.  54.] 

Arpei  and  submiUed  Nov.  8, 1905,  Decided 
Nov.  27,  1905. 

N  ERROR  to  the  Supreme  Court  of  the 
State  of  KanBaa  to  review  a  judgment 
tSnniitg  a  judgment  of  the  District  Court  of 
Shawnee  County,  in  that  state,  imprisoning 
t  penon  for  his  refusal  to  testify  in  an  ex- 
uiBatk>n  under  the  Kansas  antitrust  act. 
ifnted. 

See  lame  ease  below,  69  EUui.  387,  76  Pac. 
ML 

SUtement  by  Mr.  Justice  Peckliamt 
IW  plaintiff  in  error  seeks  tojreview  the 
juifiiMBt  of  the  supreme  court  of  the  state 
if  Kansas,  afllrming  a  judgment  against 
Vim  of  imprisonment  for  contempt,  entered 
^  Erection  of  the  district  court  of  Shawnee 
ositf,  in  that  state.  The  plaintiff  in  error 
U  been  duly  sabpcenaed  as  a  witness  to 
Ay^ear  before  the  above  mentioned  district 
sort,  and  was  exajnined  before  that  court 
Oder  and  by  virtue  of  the  provisions  of  §  10 
ol  efaapt^  265  of  the  Laws  of  Kansas  of  1897. 
Gca.  Stat  1901,  f  7873.  The  statute  is 
kaovn  aa  the  Kanaas  anti-trust  act.  Section 
10  is  r^rodnced  in  the  margin.t 
PW  The  proceeding  was  conunenced  in  Sep- 
taber,  1903,  by  the  attorney  general  and 
eotaty  attorney  of  Shawnee  counly,  and 
tte  officers  presented  to  the  court  their 
*crifed  application,  informing  it  of  the 
airtoee  oi  combinations   of   persons   en- 


gaged in  the  operation  of  coal  mines  in 
Osage  county  to  fix  the  price  of  coal  at  the 
mines,  and  the  price  to  be  charged  to  pur- 
chasers; that  the  members  of  the  combi- 
nation met  at  a  place  in  Shawnee  county 
monthly  to  fix  the  minimum  price  to  be 
charged  for  coal,  and  that  they  would  not 
sell  coal  for  less  than  the  minimum  price 
so  fixed,  and  that  the  agreements  thus  en- 
tered into  were  by  them  carried  out  and 
executed.  The  plaintiff  in  error  was  en- 
g^aged  in  operating  a  coal  mine  in  Osage 
county,  and  was  named  in  the  application 
as  one  who  had  a  knowledge  concerning  the 
existence  of  the  combination,  and  a  subpoena 
was  thereupon  asked  for  to  be  served  upon 
him.-  The  district  judge  granted  the  ap- 
plication. The  subpoena  was  duly  served, 
and  the  plaintiff  in  error  appeared  pursu- 
ant thereto  before  the  district  judge  and 
answered  some  questions  that  were  pro- 
pounded him  by  the  attorney  genera]  or 
coimty  attorney.  Other  questions  were  put 
to  him  in  relation  to  his  knowledge  of  the 
meetings,  and  as  to  the  existence  of  any 
agreement  between  *the  operators  of  the  [374] 
coal  mines  of  Osage  county,  and  with  re- 
gard to  the  fixing  of  the  price  of  coal 
to  be  sold  to  residents  and  citizens  of 
Kansas.  The  plaintiff  in  error  refused  to 
answer  these  questions,  and  assigned  rea- 
sons for  such  refusal  at  some  lengthy  but 
the  chief  ground  now  relied  on  in  this 
court  as  forming  a  Federal  question  is  that 
the  statute  violated  the  5th  and  14th 
Amendments  of  the  Federal  Constitution; 
that  the  statute  did  not  furnish  a  broad 
enough  indemnity,  and  the  judgment  of  im- 
prisonment deprived  him  of  his  liberty 
without  due  process  of  law. 

The  court  held  that  the  excuses  given 
for  declining  to  answer  were  insufficient, 
and  thereupon  instructed  and  directed  the 
witness  to  answer  thd  questions  propounded 
to  him,  but  he  still  refused  to  do  so. 
Whereupon  the  court  foimd  him  guilty 
of  a  direct  contempt  of  court  in  refusing 
to  answer  the  questions,  and  ordered  that 


^itctkm  10,  being  |  7873,  Gen.   Stat   1901, 


"Ae  wreral  district  courts  of  this  state  and 
^  )Qdces  thereof,  shall  have  jurisdiction, 
it  than  be  their  duty,  upon  good  cause 
and  upon  written  application  of  the 
<^Bt7  attorney  or  the  attorney  general,  to 
QMe  to  be  Issaed  by  the  clerli  of  said  court 
"'VCBat  (or  SQch  witnesses  as  may  be  named 
*»  tit  application  of  a  county  attorney  or  the  at- 
^■X7  gneral,  and  to  canse  the  same  to  be 
■f^  ^  the  sheriff  of  the  county  where  such 
**P«aa  la  issued ;  and  such  witnesses  shall 
^  ecBpelled  to  appear  before  such  court  or 
^^  at  the  time  and  place  set  forth  in  the 
"^^pcna.  and  shall  be  compelled  to  testify  as 
^  "J  knowledge  they  may  have  of  the  vio- 
'■'^•■i  of  any  of  the  provisions  of  this  act; 


and  any  witness  who  fails  or  refuses  to  attend 
and  testify  shall  be  punished  as  for  contempt, 
as  provided  by  law.  Any  person  subpoenaed 
and  examined  shall  not  be  liable  to  criminal 
prosecution  for  any  violation  of  this  act  about 
which  he  may  testify.  Neither  shall  the  ctI- 
dence  of  any  such  witness  be  used  against  him 
in  any  criminal  proceeding.  The  evidence  of 
all  witnesses  so  subpoenaed  shall  be  taken  down 
by  the  reporter  of  said  court,  and  shall  be 
transcribed  and  placed  in  the  hands  of  the 
county  attorney  or  the  general  attorney,  and 
he  shall,  in  the  proper  courts,  at  once  prosecute 
such  violator  or  violators  of  this  act  as  the 
testimony  so  taken  shall  disclose.  Witnesses 
subpoenaed  as  provided  for  in  this  section  shall 
be  compelled  to  attend  from  any  county  in  the 
aUta." 
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he  be  committed  to  the  jail  of  Shawnee 
county  until  hefthould  answer  them,  but 
not  beyond  a  period  of  thirty  days. 

The  plaintiff  in  error  then  appealed  from 
the  judgment  rendered  against  him  to  the 
supreme  court,  where  it  was  affirmed  in 
May,  1904.  To  review  that  judgment  of 
affirmance  the  plaintiff  in  error  has  brought 
the  case  here  by  writ  of  error. 

Messrs,  W.  H.  Rossinston  and 
Cliarles  Blood  Smilth  submitted  the 
cause  for  plaintiff  in  error.  Messrs.  J. 
T,  Pringle  and  R.  B,  Oiluly  were  with  them 
on  the  brief. 

Mr.  Edwin  A.  Austiii  argued  the  cause, 
and,  with  Messrs.  C.  C.  Coleman  and  Otis 
E.  Hungate,  filed  a  brief  for  defendant  in 
error. 

Mr.  Justice  Peckliam,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of   the    court: 

The  supreme  court  of  Kansas  has  held 
in  this  case  that  the  statute  under  which 
the  plaintiff  in  error  was  sentenced  to  be 
imprisoned  for  a  contempt  of  court  was  a 
valid  statute,  and  did  not  violate  either 
the  Constitution  of  the  state  or  of  the  Fed- 
eral  government. 

One  portion  of  the  statute  in  question 
has  already  been  passed  upon  by  this  court 
and  decided  to  be  a  valid  provision  as 
construed  by  the  state  court.  Smiley  v. 
Kansasy  196  U.  S.  447,  49  L.  ed.  546,  25 
Sup.  Ct.  Rep.  289.  The  decision  in  that 
case  has  no  application  to  the  section  in- 
volved herein. 

It  is  contended  on  the  part  of  the  plain- 
tiff in  error  that  the  court  below  denied 
to  him  the  protection  of  S  10  of  the  Bill 
of  Rights  of  the  Constitution  of  Kansas, 
and  also  denied  to  him  the  benefit  of  the 
provision  of  the  5th  Amendment  to  the 
Constitution  of  the  United  States,  that  no 
person  should  be  compelled,  in  any  crim- 
inal case,  to  be  a  witness  against  himself, 
and  also  that  he  has  been  deprived  of  the 
benefit  of  the  14th  Amendment.  We  are 
bound  by  the  decision  of  the  supreme  court 
of  Kansas  that  the  statute  in  question 
violated  no  provision  of  the  Constitution 
of  that  state,  and  that  it  was  a  valid 
statute  so  far  as  that  instrument  was  con- 
cerned. This  doctrine  is  familiar,  and  a 
few  of  the  many  cases  upon  the  subject 
are  cited  in  Smiley  v.  Kansas,  196  U.  S. 
447,  49  L.  ed.  546,  25  Sup.  Ct.  Rep.  289. 

It  has  been  so  frequently  held  as  not  to 
warrant  the  citation  of  many  authorities, 
[380] that  the  first  ten  amendments  to  the  'Fed- 
eral Constitution  operate  on  the  national 
government  only,  and  were  not  intended 
to,  and  did  not,  limit  the  powers  of  the 
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states  in  respect  to  their  own  pc»o;[>le. 
Spies  V.  Illinois  (Ex  parte  Spies)  123  U. 
S.  131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep.  21 ; 
Brown  v.  New  Jersey,  175  U.  S.  172,  174, 
44  L.  ed.  119,  120,  20  Sup.  Ct.  Rep.  77. 
That  portion  of  the  5th  Amendment,  there- 
fore, already  cited,  has  no  application  in 
a  proceeding  like  this,  in  a  state  court, 
under   a   state    statute. 

The  plaintiff  in  error,  however,  contends 
that  the  denial  of  his  claim  of  right  to 
refuse  to  answer  the  questions  was  in  vio- 
lation of  the  14th  Amendment  .  to  the 
Constitution  of  the  United  States,  and  de- 
prived him  of  his  liberty  without  due  proc- 
ess of  law.  This,  in  reality,  is  the  sole 
question  in  the  case.  He  contends  that 
the  immunity  gpranted  by  the  state  stat- 
ute, while  enforcing  the  giving  of  testi- 
mony which  may  incriminate  the  party 
interrogated,  as  a  violator  of  that  statute, 
is  not  (and  could  not  be)  broad  enough 
to  provide  immunity  from  prosecution  un- 
der the  Federal  antitrust  statute,  and  that 
compelling  him  to  answer  questions  under 
such  circumstances,  which  might  incrim- 
inate him  as  a  violator  of  the  Federal 
antitrust  statute,  and  upon  his  refusal  con- 
demning him  to  imprisonment,  deprived 
him  of  his  liberty  without  due  process  of 
law,  within  the  meaning  of  the  14tli 
Amendment,  and  the  statute  is  therefore 
void.  The  state  statute  could  not,  of 
course,  prevent  a  prosecution  of  the  same 
party  under  the  United  States  statute,  and 
it  could  not  prevent  the  testimony  jjiven 
by  the  party  in  the  state  proceeding  from 
being  used  against  the  same  person  in  a 
Federal  court  for  a  violation  of  the  Fed- 
eral statute,  if  it  could  be  imagined  that 
such  prosecution  would  be  instituted  under 
such  circumstances.  Is  this  fact  ft«l  to 
the  proceeding?  We  think  not.  A-'*uming 
for  this  purpose  that  if  tlie  statute  failed 
to  give  sufficient  immunity  from  prose- 
cution or  punishment,  it  would  violate  the 
14th  Amendment,  and  that  an  imprison- 
ment by  virtue  of  the  statute  would  be 
depriving  the  witness  of  his  liberty  without 
due  process  of  law,  we  come  to  an  exami- 
nation of  the  extent  of  the  immunity  in 
this  ease. 

•The  question  has  been  before  this  court[381] 
in  cases  somewhat  similar  to  this,  although 
thev  arose  under  Federal  statutoH.  in 
Counselman  v.  Hitchcock,  142  U.  S.  547. 
35  L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12 
Sup.  Ct.  Rep.  195,  the  immunity  provided 
for  by  §  860  of  the  Revised  Statutes  (V. 
S.  Comp.  Stat.  1901,  p.  661)  was  held 
not  to  be  broad  enough  to  enable  the  pros- 
ecution to  insist  upon  an  answer  from  t!ie 
witness.  In  the  subsequent  case  of  Brown 
▼.  Walker,   161   U.  S.  591,  40  L.  ed.  819, 
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I  iBten.  Com.  Rep.  369,  16  Sup.  Ct.  Rep. 
444,  the  statute  there  involved  was  held 
to  tfford  complete  immunity  to  the  witness, 
&bl  ke  was  therefore  obliged  to  answer 
tk  qnestioiifl  that  were  put  to  him,  al- 
tkogfa  thej  might  tend  to  incriminate 
Um.  In  that  case  it  was  contended  on 
tk  part  of  the  witness  that  the  statute 
4)d  not  grant  him  immunity  against  prose- 
eotioiis  in  the  state  courts,  although  it 
{Tinted  him  full  immunity  from  prosecu- 
tiia  by  the  Federal  government.  This  con- 
tfition  was  held  to  be  without  merit. 
WUe  it  was  asserted  that  the  law  of  Con- 
ptat  was  supreme,  and  that  judges  and 
TBrts  a  every  state  were  bound  thereby, 
a>i  that  therefore  the  statute  granting 
icnoBitT  would  probably  operate  in  the 
»ute  as  well  as  in  the  Federal  courts,  yet 
itni  and  aside  from  that  view,  it  was 
aid  that  while  there  might  be  a  bare  pos- 
sbilitT  that  a  witness  might  be  subjected 
tc  the  criminal  laws  of  some  other  sov- 
cti^mty,  it  was  not  a  real  and  probable 
cu^,  bat  was  so  improbable  that  it  need- 
ed Dot  to  be  taken  into  account. 

Tlie  supreme  court  of  Kansas  has  held 
3  iii«  case  that  in  the  proceeding  under 
lb  sectioD  in  question  the  witness  can  only 
^  isked  material  questions  relating  to  in- 
tfraation  regarding  any  allied  violation 
«f  tie  statute  relating  to  transactions  with- 
-  tke  sute,  and  that  it  would  not  be 
=itmd,  and  consequently  not  permissible, 
t»  isk  a  witness  in  relation  to  matters  of 
arjTstate  commerce,  which  might  consti- 
-t*-  t  violation  of  the  Federal  antitrust 
Lt  Therefore,  the  opinion  continued,  if, 
a  tk  course  of  an  examination  properly 
■«t.  in  regard  to  transactions  within  the 
f^te,  information  should  incidentally  be 
CToj  which  might  possibly  be  used  in  a 
F^tuccation  under  the  Federal  act,  such 
:/«ibJe  prosecution  did  not  operate  as  a 
^*»»a  for  permitting  the  witness  to  refuse 
pi**  'answer:  that  it  could  not  be  presumed 
'  Jt  under  such  circumstances  any  Federal 
?™*cation  would  ever  take  place,  and  that 
:;  »a.S  within  the  reasoning  of  Broum  v. 
^^fr,  161  U.  S.  591,  40  L.  ed.  819,  5 
I*>n.  Com.  Rep.  369,  16  Sup.  Ct  Rep.  644, 
X  d£c^r  80  unsubstantial  and  remote  that 
it  »a«  not  necessary  (as  it  was  impossible) 
*'T  the  statute  to  provide  against  it.  Wo 
'«?ird  this  as  a  sound  view.  We  do  not 
lejMe  that  in  such  case  there  is  any  real 
^**?fr  of  a  Federal  prosecution,  or  that 
**i  evidence  would  be  availed  of  by  the 
J^'TPTtaient  for  such  purpose.  We  think 
*-^  \fpl  immunity  is  in  regard  to  a  prose- 
*^^  in  the  same  jurisdiction,  and  when 
*^  n  fully  giren  it  is  enough.  The  prin- 
^4^  tmderlying  the  provision  itself  have 
■■^  thorou^y  treated  in  the  above-cited 


cases,    and    it   would    be   out   of    place   to 
here  renew  their  discussion. 

We  are  of  opinion  that  no  Federal  right 
of  the  plaintiff  in  error  has  been  violated, 
and  the  judgment  of  the  Supreme  Court 
of  Kansas  must,  therefore,  he  affirmed. 

Mr.  Justice  Brewer  and  Mr.  Justice 
MoKenna  dissented. 


MARY  McCUNE,  by  Daniel  Donahue,  Her 
Guardian  ad  litem,   Appt., 

V, 

X.    FRED    ESSIG    and    Emma    C.    Essig, 

His  Wife. 

(See  S.  C.  Reporter's  ed.  382-390.) 

1*  Removal  of  causes— caaes  arisins 
under  Federal  la^vs.— A  question  de- 
pending for  solution  upon  the  laws  of  the 
United  States,  and  tlierefore  justifying  re- 
moval from  a  state  to  a  Federal  circuit  court, 
is  involved  in  a  suit  by  the  daughter  of  a 
deceased  homestead  settler  to  establish  her 
title  under  the  operation  of  the  state  laws, 
as  against  his  widow,  to  whom,  in  accordance 
with  U.  S.  Rev.  Stat,  f  2291,  U.  S.  Comp. 
Stat.  1901,  pp.  1390,  1394,  the  patent  has 
issued. 

2.  Pablte  lands^patent  to  ^vido^v  of 
homestead  settler— relation.— The  doc- 
trine of  relation  cannot  successfully  be  in- 
voked to  confer  any  right  or  interest  in  the 
land  under  the  operation  of  the  stnte  laws 
upon  the  daughter  of  a  deceased  homestead 
settler,  as  against  his  widow,  to  whom,  in 
accordance  with  the  provisions  of  U.  S.  Rev. 
Stat,  f  2291,  U.  S.  Comp.  Stat.  1901,  pp. 
1390,  1394,  the  patent  has  issued. 

[No.  61.] 

Submitted     November     9,     1905.    Decided 
November  27,  1905, 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of 
Washington,  Eastern  Division,  sustaining  a 
demurrer  to  the  complaint  in  a  suit  in 
equity  to  establish  title  to  real  property, 
which  had  been  removed  from  the  8upe-  ^ 
rior  Court  in  and  for  Lincoln  County,  in 
that  state.     Affirmed, 

See  same  case  below,  122  Fed.  588. 

The  facts  are  stated  in  the  opinion. 

Note, — On  removal  of  causes  where  th'^ 
Federal  Constitution,  statute,  or  treaty  com  en 
in  question — see  notes  to  Little  York  Gold 
Washing  &  Water  Co.  v.  Keyes,  24  L.  ed. 
U.  S.  656;  Ferguson  t.  Ross,  8  L.R.A.  822; 
Austin  V.  Gagan,  5  L.R.A.  476;  Butler  v. 
National  Home  for  Disabled  Volunteer  'Sol- 
diers. 36  L.  ed.  V.  S.  346;  and  Torrence  t. 
Shedd,   36   L.   ed.   U.   8.   528. 
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Mr.  W.  E.  Cnllen  submitted  the  cause 
for  appellant: 

It  has  not  been  the  policy  of  this  court 
to  determine  questions  involving  the  bene- 
ficial or  equitable  title  to  real  estate,  al- 
though the  title  had  been  acquired  from 
the  United  States. 

Blackburn  v.  Portland  Gold  Min.  Co,  175 
U.  S.  571,  44  L.  ed.  276,  20  Sup.  Ct.  Rep. 
222. 

The  allegation  that  the  construction  of 
the  United  States  laws  which  are  referred 
to  in  the  petition  is  involved  in  the  deter- 
mination of  this  case  is  a  mere  conclusion. 
There  is  no  faot  alleged  which  shows  that 
any  particular  part  or  portion  of  these 
laws  must  be  construed  in  the  determina- 
tion of  this  case.  It  is  clearly  manifest 
that  they  were  complied  with,-  and  the 
patent  issued  to  the  only  person  to  whom 
it  could  have  been  issued.  The  essential 
facts  necessary  to  change  the  jurisdiction 
are  not  contained  in  the  petition. 

Little  York  Gold-Washing  d  Water  Co, 
V.  Kei^,  96  U.  S.  199,  24  L.  ed.  656. 

It  is  admitted  by  all  parties,  and  is  a 
fact  beyond  doubt,  that  the  widow  took 
the  legal  title  under  and  by  virtue  of  the 
patent.  The  patent  operated  as  a  release 
to  her  of  all  the  interest  of  the  United 
States  in  the  land.  Whether  she  took  the 
beneficial  interest  as  well  as  the  legal  title 
depends  upon  the  effect  to  be  given  the  acts 
of  the  legislature  of  the  state,  and  not 
upon  the  acts  of  Congress. 

Romie  v.  Casanova,  91  U.  S.  379,  23  L. 
ed.  374;  McBtay  v.  Friedman,  92  U.  S.  723, 
23  L.  ed.  767;  Hoadley  y.  8an  Francisco, 
94  U.  S.  4,  24  L.  ed.  34;  Blue  Bird  Min. 
Co,  V.  Largey,  49  Fed.  280;  Blackburn  v. 
Portland  Gold  Min,  Co.  supra;  Shoshone 
Min,  Co,  V.  Butter,  177  U.  S.  506,  44  L. 
ed.  864,  20  Sup.  Ct.  Rep.  726. 

After  any  part  of  the  public  domain  has 
been  entered  by  a  homesteader,  and  notice 
of  such  entry  haa  been  properly  filed  in  the 
proper  land  office,  such  land,  so  entered, 
becomes  segregated  from  the  public  domain, 
and  such  settler  has  a  vested  right  therein 
against  everybody  and  the  government  as 
well;  and,  when  the  patent  for  such  land 
issues,  it  relates  back  and  takes  effect  as 
of  the  time  of  such  entry. 

Bhepley  v.  Cowan,  91  U.  S.  330,  337,  23 
L.  ed.  424,  427;  Sturr  v.  Beck,  133  U.  S. 
541,  550,  33  L.  ed.  761,  765,  10  Sup.  Ct 
Rep.  360 ;  yorthem  P.  R.  Co.  v.  McCormick, 
89  Fed.  659;  Witherspoon  v.  Duncan,  4 
Wall.  210,  218,  18  L.  ed.  339,  343;  Bardon 
v.  Northern  P.  R.  Co.  145  U.  S.  535,  36  L. 
ed.  806,  12  Sup.  Ct.  Rep.  856;  Hastings  d 
D.  R.  Co.  T.  Whitney,  132  U.  S.  357,  361, 
33  L.  ed.  363,  366,  10  Sup.  Ct  Rep.  112; 
United  States  ▼.  Turner,  54  Fed.  228;  Bur- 
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I  lington,  K.  d  S.  W.  R.  Co.  ▼.  Johnson^  38 
Kan.  142,  16  Pac  125 ;  Gibson  y.  Chouteam^ 
13  Wall.  92,  101,  20  L.  ed.  534,  637. 

That  question  having  been  settled  by 
this  court,  it  no  longer  presents  a  Federal 
question. 

Kansas  v.  Bradley,  26  Fed.  289;  Blue 
Bird  Min.  Co.  v.  Largey,  supra. 

When  William  McCune  entered  this  land 
he  had  not  the  legal  title,  but  he  had  an 
immediate  equitable  interest,  and  the  ex- 
clusive right  of  possession  until  forfeited 
by  failure  to  carry  out  the  terms  of  his 
entry. 

United  States  y.  Turner,  supra. 

Assuming  the  jurisdiction  of  this  court 
to  exist,  then  it  is  submitted  that  it  will 
be  bound  by  the  rule  laid  down  by  the 
supreme  court  of  the  state  of  Washington 
in  the  cases  of  Forker  v.  Henry,  21  Wash. 
235,  57  Pac  811,  and  Ahem  y.  Ahem^  31 
Waah.  334,  96  Am.  St  Rep.  912,  71  Pac 
1023,  as  determinative  of  a  settled  rule  of 
property  in  the  state  of  Washington,  that 
when  the  title  is  initiated  during  the  com- 
munity, and  perfected  after  dissolution,  the 
property  is  communily. 

Lowndes  v,  Huntington,  153  U.  S.  1,  38 
L.  ed.  615,  14  Sup.  Ct  Rep.  768. 

The  states  have  the  power  to  regulate 
the  tenure  of  real  property  and  the  rules 
of  its  transfer  and  descent. 

United  States  y.  Fos,  94  U.  S.  316,  24 
L.  ed.  192;  Amdt  y.  Griggs,  134  U.  S.  821. 
33  L.  ed.  920,  10  Sup.  Ct.  Rep.  557 ;  Hmteh- 
inson  Invest.  Co.  y.  Caldwell,  152  U.  S.  65, 
38  L.  ed.  356,  14  Sup.  Ct  Rep.  504. 

Mr.  Georso  Tnrmer  submitted  the 
cause  for  appellees.  Messrs.  F.  H.  (Tnoves 
and  W,  G.  Graves  were  with  him  on  the 
brief: 

Prior  to  a  patent,  or,  at  least,  prior  to  a 
full  compliance  with  the  conditions  which 
entitle  him  to  a  patent,  the  settler  has 
no  more  than  a  right  of  possession,  and 
a  right  to  be  preferred  in  the  purchaae  of 
the  lands.  As  against  the  United  States, 
the  owner  of  the  lands,  he  acquires  no 
vested  right  until  he  has  fully  complied 
with  the  requirements  of  the  act;  and  Con* 
gress  may  at  any  time  vest  title  in  another. 

Shiver  y.  United  States,  159  U.  S.  491, 
40  L.  ed.  231,  16  Sup.  Ct  Rep.  54;  Oamp- 
bell  v.  Wade,  132  U.  S.  34,  33  L.  ed.  240, 
10  Sup.  Ct  Rep.  9;  Wagstaff  v.  Collins, 
38  C.  C.  A.  19,  97  Fed.  3;  Frisbie  ▼.  Whit- 
ney, 9  Wall.  187,  19  L.  ed.  668;  Shepl^  y. 
Cowan,  91  U.  S.  330,  23  L.  ed.  424;  Goit- 
eaies  y.  French,  164  U.  S.  338,  346.  41  L. 
ed.  458,  460,  17  Sup.  Ct.  Rep.  102. 

No  doubt  this  right  is,  in  a  soise,  a  prop- 
erty right;  but  it  is  held  at  the  will  of 
Congress.  It  may  be  forfeited  for  noncom- 
pliance with  existing  laws,  or  taken  away 
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h-  ehiBga  in  tltose  laws.  It  becomes  sub- 
ject tn  state  regulation  only  in  so  far  as 
Cngress  permits. 

i^dmon  T.  Carkin8,  135  U.  S.  483,  34 
L  ei  272,  10  Sup.  Ct  Rep.  905;  Hall  v. 
fttaeH  101  U.  S.  503,  513,  514,  25  L.  ed. 
89,  833. 

Wba  a  settler  upon  public  lands  under 
tk  bomestead  laws  dies  before  he  has  be- 
eoBe  tbe  purchaser  of  the  lands,  i.  e,,  be- 
isn  he  has  done  those  things  which  en- 
title Um  to  the  lands,  his  right  to  pur- 
dase.  being  purely  a  personal  right,  dies 
vltk  him.  Those  whom  Congress  recog- 
iiEn  15  entitled  to  complete  the  perform- 
ISA  of  the  conditions  do  so,  not  as  suc- 
eesflon  in  interest  from  the  deceased  settler, 
kt  18  prtntees,  or,  rather,  donees,  of  the 
raited  States. 

Ba  T,  RuueU,  101  U.  S.  603,  25  L.  ed. 
W:  M€fard  v.  Hill,  125  U.  S.  190,  215, 
31  L  ed.  «54,  661,  8  Sup.  Ct.  Rep.  723 ; 
Cvttif  ▼.  Cutting,  6  Sawy.  396,  6  Fed. 
55;  BtuWefield  v.  Mensies,   8  Sawy.  41, 

II  Fed.  270;  United  States  ▼.  Tichenor, 
I  Si¥y.  142,  12  Fed.  421 ;  Hershherger  v. 
B«ett,  55  Fed.   177;    Cooper  v.    Wilder, 

III  Cil  195,  52  Am.  St.  Rep.  163,  43  Pac. 
m:  Wittenbrock  v.  Wheadon,  128  Cal.  150, 
^  An-  St  Rep.  32,  60  Pac.  664 ;  Towner 
»  ioie^eh,  33  Wash.  153,  99  Am.  St.  Rep. 
•X  74  Pac.  50;  Rogers  v.  Clemmana,  26 
la  S22;  Dawson  y.  Mayall,  45  Minn. 
♦-^  43  K.  W.  12;  Qjerstadengen  v.  Van 
i««»,  7  N.  D.  612.  66  Am.  St.  Rep.  67», 
^  K.  W.  233 ;  Chapman  v.  Price,  32  Kan. 
W.  4  Pac  807. 

IV  doctrine  of  relation  is  no  more  rele- 
^m  to  this  ease  than  is  the  doctrine  of 
S'dettiBation. 

6A»ii  T.  Chouteau,  13  Wall.  92,  101,  20 
Led.  534,  537. 

^irisdietion  of  the  Federal  courts  over 
^is  enae  is  asserted  upon  the  ground  that 
^  is  one  arising  under  the  Constitution  or 
^  of  the  United  States.  A  case  may  be 
■*i  to  10  arise  whenever  its  correct  de- 
'"i*  depends  upon  the  construction  of 
■tiff  {Cohen  v.  Virginia,  6  Wheat.  379, 
5  Lei  285),  or  when  the  title  or  right 
•t  1^  by  the  party  may  be  defeated  by  one 
"■stmetion  of  the  Constitution  or  laws 
*^  tie  United  States,  or  sustained  by  the 
*5P«ite  construction. 

^''^  T.  Bank  of  United  States,  9 
^^  922,  6  L.  ed.  224. 

^  ippellant  denies  the  jurisdiction  of 
^  y«derkl  courts  upon  the  ground  that 
^  bu  passed  from  the  United  States, 
**i  the  only  controversy  is  as  to  the  bene- 
^  iiterests  in  that  title.  This  is  begging 
^  *bole  question.  The  appellant  may  as- 
^  tbtt,  hot  the  appellees  deny  it ;  and 
tke  m^  maner  in  which  it  can  be  deter- 


mined  who  TS  right  is  by  construing  a  law 
of  the  United  States. 

Anderson  v.  Carkins',  135  U.  S.  483,  34 
L.  ed.  272,  10  Sup.  Ct.  Rep.  905;  Bemier 
V.  Bernier,  147  U.  S.  242,  37  L.  ed.  152, 
13  Sup.  Ct.  Rep.  244;  Hutchinson  Invest. 
Co.  V.  Caldwell,  152  U.  S.  65,  38  L.  ed. 
356,  14  Sup.  Ct.  Rep.  504, 

Mr.  Justice  MoKenna  delivered  the 
opinion   of   the    court: 

Suit  in  equity  to  establish  title  in  appel- 
lant to  an  undivided  one  half  of  north- 
east quarter  of  section  6,  township  25  north, 
range  38  east,  Washington  meridian  2,  and 
for  accounting  of  rents  and  profits,  and 
for  partition  between  appellant  and  appel- 
lees. 

It  was  originally  brought  in  the  superior 
court  in  and  for  Lincoln  county  in  the 
state  of  Washington.  A  demurrer  was  filed 
to  the  amended  complaint,  and  a  petition 
to  remove  the  suit  to  the  circuit  court  for 
the  district  of  Washington,  eastern  divi- 
sion, on  the  groimd  that  the  suit  involved 
the  construction  of  §§  2291  and  2292  of 
the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1901,  pp.  1390-1394), 
and  of  all  statutes  of  the  United  States 
relating  to  homesteads.  The  suit  was  re- 
moved. In  the  circuit  court  a  motion  was 
made  to  remand,  which  was  denied.  The 
demurrer  was  sustained,  and  appellant, 
electing  to  stand  upon  her  bill,  it  was  de- 
creed that  she  had  no  right,  title,  or  in- 
terest in  the  land.  118  Fed.  273.  The 
decree  was  affirmed  by  the  circuit  court 
of  appeals.     122   Fed.   588. 

The  facts  as  exhibited  by  the  bill  of 
complaint  are  that  appellant  is  the  daugh- 
ter of  William  McCune,  deceased,  and  his 
wife,  Sarah  McCune,  now  Sarah  Donahue, 
and  the  stepdaughter  of  Daniel  Donahue, 
who  appears  as  her  guardian  ad  litem. 
William  McCune  and  his  wife,  Sarah,  set- 
tled on  the  land  in  controversy,  it  being 
a  part  of  the  public  domain,  and  subject  to 
settlement  under  the  homestead  laws.  On 
the  4th  of  April,  1884,  McCune  filed  a 
claim  to  the  land  as  a  homestead  in  the 
proper  land  district.  In  the  same  year 
he  oied  intestate,  •leaving  surviving  as  his [3871 
only  heirs  appellant  and  his  wife,  Sarah. 
They  continued  to  reside  on  the  land  until 
December  17,  1889,  upon  which  day  the 
mother  of  appellant  made  the  required 
proof  of  full  compliance  with  the  home- 
stead laws,  and  on  the  6th  of  March,  1891, 
a  patent  was  issued  to  her.  In  the  year 
1892  she,  having  become  Mrs.  Donahue, 
sold  and  conveyed  the  land  to  appellees, 
who  went  into  possession  of  it  and  have 
been  in  possession  of  it  ever  since.    The 
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aider  a  plain  error  arising  on  the  record, 
we  have  given  our  attention  to  the  subjects 
referred  to,  and  content  ourselves  with  say- 
ing that  we  think  they  are  devoid  of  merit. 

It  remains  only  to  consider  the  error  al- 
leged to  have  been  committed  by  the  trial 
court  in  allowing  Lucas  Amadeo  to  be  made 
a  party  plaintiff. 

The  elementary  rule  is  that  amendments 
are  within  the  sound  discretion  of  the  trial 
court,  and  are  not  susceptible  of  review  on 
error,  except  for  a  clear  abuse.  Oortnley  v. 
Bunyan,  138  U.  S.  623,  34  L.  ed.  1086,  11 
Sup.  Ct.  Rep.  453. 

The  objection  made  at  the  trial  to  the 
[870]amendment  was  that  •it  substituted  a  new 
party  and  an  entirely  new  cause  of  action. 
That  there  was  no  clear  abuse  in  this  case 
we  think  results  from  article  156  of  the 
Law  of  Civil  Procedure  for  Cuba  and  Porto 
Rico,  War  Department  translation  of  1899, 
providing  as  follows: 

"Causes  of  action  against  several  persons, 
or  by  several  persons  against  one,  arising 
from  the  same  source  of  title,  or  based  upon 
the  same  cause  of  action,  may  be  joined  and 
brought  in  one  action." 

The  claims  of  both  parties  depended  up- 
on the  contract  of  insurance.  There  was 
no  inherent  antagonism  between  the  two 
claims,  since  the  amendment  making  Lucas 
Amadeo  a  party  expressly  alleged  that  his 
rights  in  and  to  the  policy  were  subordi- 
nate to  those  of  Miller,  special  master.  We 
consider  the  provision  of  the  Code  of  Pro- 
cedure above  quoted  as  analogous  to  the  pro- 
vision in  the  codes  of  a  number  of  the  states 
of  the  Union,  by  which  an  action  is  required 
to  be  brought  in  the  name  of  the  real  parties 
in  interest,  and  it  is  allowable  to  join  as 
parties-plaintiff  those  having  an  interest  in 
the  recovery  sought.  Fireman's  Fund  Ins, 
Co.  V.  Oregon  R.  d  Nav,  Co,  45  Or.  53,  67 
L.  R,  A.  161,  76  Pac.  1075;  Fairbanks  v. 
San  Francisco  d  N,  P.  R,  Co.  115  Cal.  579, 
47  Pac.  450;  Home  Ins,  Co,  v.  Oilman,  112 
Ind.  7,  13  N.  E.  118;  Winne  v.  Niagara  F, 
Ins,  Co,  91  N.  Y.  185,  192;  Pratt  v.  Radford, 
52  Wis.  114,  8  N.  W.  606. 

The  contention  in  the  argument  that  the 
permitting  of  Lucas  Amadeo  to  be  joined 
as  plaintiff  was,  in  legal  effect,  a  consolida- 
tion of  pending  causes,  which  could  not  be 
made  after  answer  filed,  relying  on  article 
157  of  the  Code  of  Civil  Procedure,  was 
not  made  below,  since  the  ground  of  objec- 
tion made  at  the  trial  was  that  the  amend- 
ment substituted  a  new  party  and  an  entire- 
ly new  cause  of  action,  not  that  it  was  mere- 
ly too  late  to  permit  the  amendment. 

But  it  is  further  contended  that,  as  the 
bill  of  exception  states  that  no  evidence  was 
offered  proving  or  tending  to  prove  any 
transfer  by  the  Crcdito  Mercautil  of  the 
policy  sued  on  to  Lucas  Amadeo,  therefore 
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there  was  no  proof  whatever  •tending  to  o«-  fS^l-l 
tablish  title  in  Lucas  Amadeo  to  the  policy, 
and  hence  there  must  be  a  reversal.  On 
the  state  of  the  record,  however,  this  ob- 
jection is  not  available.  The  amended  dec- 
laration making  Amadeo  a  party,  and  al- 
leging a  transfer  to  him  by  the  Credito 
Mercantil,  was  not  traversed.  It  is  argued, 
however,  that  no  express  traverse  was  nec- 
essary, because  the  plea  of  the  general  issue 
filed  to  the  declaration  before  the  allow- 
ance of  the  amendment  must  be  applied  to 
the  amendment,  and,  therefore,  the  amended 
declaration  should  be  regarded  us  having 
been  traversed.  Conceding,  for  the  sake  of 
the  argument,  the  rule  ordinarily  to  be  as 
stated,  and  further  conceding  that  that  rule 
obtained  under  the  procedure  in  Porto  Rico, 
we  do  not  think  that  it  is  here  applicable. 
We  say  this  because  the  record  establishes 
that  the  case  was  tried  upon  the  hypothesis 
that  the  transfer  to  Amadeo  by  the  Credito 
Mercantil  was  not  disputed,  but,  on  the  con-* 
trarjr,  was  an  admitted  fact  in  the  case. 
Thus,  when  the  court  came  to  charge  the 
jury,  it  enumerated  specifically  various  is- 
sues of  fact  which  they  were  to  determine, 
and  among  those  issues  was  not  embraced 
any  controversy  whatever  upon  the  fact  of 
the  transfer  by  the  Credito  Mercantil  to 
Lucas  Amadeo,  as  alleged  in  the  amendment 
to  the  declaration,  and  no  exception  was 
taken  to  the  action  of  the  court  in  this 
particular.  Moreover,  although  various  in- 
structions were  asked  to  be  given  to  the 
jury  on  behalf  of  the  defendant,  no  request 
was  made  which  in  any  way  intimated  that 
the  defendant  disputed  the  fact  that  Lucas 
A.madeo  had  acquired  the  interest,  if  any, 
of  the  Credito  Mercantil  in  the  policy  in 
question,  as  alleged  in  the  amended  declara- 
tion. Indeed,  we  think  the  record  affirma- 
tively establishes  that  the  case  was  tried  be- 
low upon  the  assumption  by  all  the  parties 
that  if  there  was  a  right  to  recover  on  the 
]'art  of  Miller,  special  master,  and  Lucas 
iVmadeo  had  properly  been  joined  as  a  party 
plaintiff,  a  joint  recovery  was  not  improper. 
Judgment  affirmed. 


•JOHN  D.  JACK,  Plff.  in  Err. 
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STATE  OF  KANSAa 

(See   S.  C.   Reporter's  ed.   372-882.) 

Conatltvttoiuil  law— dve  process  of  lavr— 
prlTlleire  •<  wltneaae*— anfllcteBoy  of 


NOTB. — On  privilege  of  witne$$e$ — see  notes 
to  Cooper  V.  State,  4  L.R.A.  766;  Rice  v. 
Rice,  11  UR.A.  591:  Be  Boskett,  14  L.R.A. 
407;  United  States  v.  James.  26  L.R.A.  418; 
Levy  ▼.  Superior  Court,  29  I^.R.A.  811 ;  and 
Interstate  Commerce  Commission  v.  Baird, 
48  L.  ed.  U.   S.  869. 

199  U.  S. 
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Tite  the  land,  tnd  hy  doing  bo  is  entitled  to 
t  pAtent  If  he  die,  his  widow  is  given 
t^  rjgkt  of  residence  and  cultivation,  and 
liaR  be  entitled  to  a  patent,  as  in  other 
flutt."  He  can  make  no  devolution  of  the 
lud  agiinst  her.  The  statute  which  gives 
kai  a  right,  gives  her  a  right.  She  is 
u  Bttch  a  beneficiary  of  the  statute  as  he. 
Ik  vords  of  the  statute  are  clear,  and 
opress  who  in  turn  shall  be  its  benefi- 
caries.  The  contention  of  appellant  re- 
icnei  the  order  of  the  statute,  and  gives  the 
dOdra  an  interest  paramount  to  that  of 
tk  widow  through  the  laws  of  the  state. 

Ik  law  of  the  state  is  not  competent  to 
k  this.  As  was  observed  by  Circuit 
Jidge  Gilbert:  "The  law  of  the  state  of 
Wadusfton  governs  the  descent  of  lands 
hriig  witiiin  the  state,  but  the  question  here 
>>  whether  there  had  been  any  ^descent  of 
Uai"  And,  against  application  of  the 
tfate  law,  the  learned  judge  cited  Wilcoa 
T.  /cdbMa,  13  Pet.  517,  10  L.  ed.  273,  and 
Btmer  t.  Bemier,  147  U.  S.  242,  37  L.  ed. 
l^  13  Sup.  Ct  Rep.  244.  In  the  former 
it  wu  laid  that  whenever  the  question  is 
«ktkr  title  to  land  which  had  been  the 
pnpertj  of  the  United  States  has  passed, 
tkt  ({oestion  must  be  resolved  by  the  laws 
(tf  the  United  States ;  but  that  whenever, 
Mording  to  those  laws,  the  title  shall 
^re  passed,  then,  like  all  other  property  in 
t^  state,  it  is  subject  to  state  legislation. 
a  Bentier  v.  Bernier  it  was  said  that  the 
^^  of  li  2291  and  2292  was  "to  provide 
tbe  method  of  completing  the  homestead 
t»m  and  obtaining  a  patent  therefor,  and 
Ht  to  establish  a  line  of  descent  or  rules 
cf  &tribiition  of  the  deceased  entryman's 
ottte."  See  BaU  v.  Russell,  101  U.  S.  503, 
S  L  ed.  829.  And  hence  it  was  decided 
tbt  Krs.  Donahue  took  the  title  free  from 
uj  interest  or  right  in  the  appellant  imder 
^  laws  of  the  state. 

igiinst  the  effect  of  the  patent  conveying 
title  to  Mrs.  Donahue,  appellant  invokes 
tk  doctrine  of  relation.  It  is  admitted 
*tkt  the  title  to  the  real  estate  in  the  case 
>t  bar  passed  and  vested  according  to  the 
Iwi  of  the  United  States  by  patent." 
lt«^  it  is  contended  that,  a  beneficial  in- 
temt  having  been  created  by  the  state 
bv  in  McCnne  when  the  title  passed  out  of 
tk  United  States  by  the  patent,  it  "instant- 
^  dropped  back  in  time  to  the  inception  or 
i>^a^  of  the  equitable  right  of  William 
^bCae,  and  that  the  laws  of  the  state 
i>^ereepted  and  prevented  the  widow  from 
^Tiag  t  eomplete  title  without  first  com- 
P^Tiig  witii  the  probate  laws  of  the  state." 
TWa,  however,  is  but  another  way  of  assert- 
a?  ^  kw  of  the  state  against  the  law 
^  ^  United  States,  and  imposing  a  lim- 
iiite  npon  the  title  of  the  widow  which 
*••  IT.  ■.  u.  S,,  Book  50. 


S  2291  of  the  Revised  Statutes  does  not 
impose.  It  may  be  that  appellant's  con- 
tention has  support  in  some  expressions 
in  the  state  decisions.  If,  however,  they 
may  be  construed  as  going  to  the  extent 
contended  for,  we  are  unable  to  accept 
them  as  controlling. 
Decree  affirmed. 


♦WILLIAM  M.  ESTES,  Appt,  [3911 

V, 

RICHARD  A.  TIMMONS. 
(See  8.  C  Reporter's  ed.  891-396.) 


Public  lands— conclnslTeness  of  deci- 
sions of  Land  Department— perjury 
as  irronnd  for  eaultable  relief.— Per- 
jury on  a  hearing  before  the  Land  Depart- 
ment of  a.  contest  over  an  entry  under  the 
homestead  laws  is  not  ground  for  equitable 
relief  against  the  decision  of  the  Depart- 
ment. 

[No.  74.] 

Submitted  November  10, 1905.    Decided  No- 
vember 27,  1905. 

APPEAL  from  the  Supreme  Court  of  the 
.  Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Pottawatomie  County,  in  that  ter- 
ritory, sustaining  a  demurrer  to  a  bill  in 
equity  to  establish  a  trust  in  land  settled 
under  the  homestead  laws.     Affirmed. 

See  same  case  below,  12  Okla.  537,  73  Pac. 
303. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  D.  Luckett  submitted  the  cause 
for  appellant: 

The  Secretary  of  the  Interior  is  the 
guardian  of  the  people  of  the  United  States 
over  the  public  lands.  The  obligations  of 
his  oath  of  office  oblige  him  to  see  that  the 
law  is  carried  out,  and  that  none  of  the 
public  domain  is  wasted,  or  is  disposed  of 
to  a  party  not  entitled  to  it.  He  represents 
the  government,  which  is  a  party  in  in- 
terest in  every  case  involving  the  surveying 
and  disposal  of  the  public  lands. 

Knight  v.  United  Land  Asso.  142  U.  S. 
161,  35  L.  ed.  974,  12  Sup.  Ct.  Rep.  258. 

The  United  States  is  so  far  interested  in 
keeping  the  title  to  a  tract  of  public  land 
within  the  jurisdiction  of  the  Land  Depart- 
ment until  the  question  as  to  who  is  en- 
titled  to  a  patent  has  been  properly  de* 


Note. — On  the  effect  and  oonclusivenesB  of 
decisions  of  the  Land  Department — see  notes 
to  Hartman  v.  Warren,  22  C.  C.  A.  38:  and 
Carson  City  Gold  &  Silver  Min.  Co.  v.  North 
Star  Min.  Co.  28  C.  C.  A.  844. 
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termined  that  suit  will  be  brought  in  the 
name  of  the  United  States  to  vacate  a 
patent  improvidently  issued  before  the  De- 
partment hag  fully  determined  this  ques- 
tion. 

Oermania  Iron  Co.  v.  United  States,  165 
U.  S.  379,  41  L.  ed.  754,  17  Sup.  a.  Rep. 
337;  Williams  v.  United  States,  138  U.  S. 
614,  34  L.  ed.  1026,  11  Sup.  Ct.  Rep.  457. 

Cases  of  this  kind  have  even  gone  to  the 
extent  of  recognizing  the  right  of  a  party 
whose  claim  to  a  tract  of  public  land  had 
not  been  fully  determined  by  the  Land  De- 
partment to  go  into  the  courts  himself  to 
maintain  his  claim  as  against  the  party  to 
whom  patent  had  issued. 

Duluth  d  I.  Range  R,  Co.  ▼.  Roy,  173  U. 
8.  587,  43  L.  ed.  820,  19  Sup.  Ct.  Rep.  549. 

Courts  of  justice  have  power  to  examine 
a  contested  claim  to  a  right  of  cDtry  under 
the  pre-emption  laws,  and  to  overrule  the 
decision  of  the  register  and  receiver,  con- 
firmed by  the  commissioner,  in  a  case  where 
they  have  been  imposed  upon. 

Oarland  ▼.  Wynn,  20  How.  6,  15  L.  ed. 
801. 

This  court  has  sustained  the  lower  courts 
where  they  have  examined  the  entire  pro- 
ceeding in  the  Land  Department,  including 
the  testimony  taken  in  a  contest  case,  to 
determine  whether  a  patent  issued  and  in- 
volved in  the  suit  had  been  obtained  right- 
fully or  not. 

Barnard  v.  Ashley,  18  How.  43,  15  L.  ed. 
285;  Lytic  v.  Arkansas,  22  How.  193,  16  L. 
ed.  306;  Lindsey  v.  Hawes,  2  Black,  554,  17 
L.  ed.  265;  Carr  v.  Fife,  156  U.  S.  494,  39 
L.  ed.  508,  15  Sup.  Ct.  Rep.  427 ;  Johnson  v. 
Howsley,  13  Wall.  72,  20  L.  ed.  485. 

This  court  recognizes  the  obtaining  of  a 
decision  by  the  officials  of  the  Land  Depart- 
ment by  means  of  imposition  upon  them 
through  false  swearing  as  sufficient  ground 
for  reviewing  their  action. 

Lytic  V.  Arkansas^  Lindsey  v.  Howes,  and 
Carr  v.  Fife,  supra. 

Where  fraud  or  imposition  has  been  prac- 
tised on  the  party  interested,  or  on  the 
officers  of  the  law,  or  where  these  have 
clearly  mistaken  the  law  of  the  case  as 
applicable  to  the  facts, — courts  of  equity 
may  give  relief. 

Baldwin  ▼.  Stark,  107  U.  S.  463,  27  L. 
ed.  626,  2  Sup.  Ct.  Rep.  473. 

Mr.  J.  H.  Ererest  submitted  the  cause 
for  appellee: 

To  charge  the  holder  of  legal  title  to  land 
under  a  patent  as  trustee  of  another,  the 
claimant  must  show  himself  entitled  to  it, 
and  its  refusal  to  him  in  consequence  of 
errors  in  the  rulings  of  the  Land  Depart- 
ment, under  the  law  applicable  to  the  facts 
found.  It  is  not  sufficient  to  show  that 
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there  may  have  been  error  in  adjudging  the 
title  to  the  patentee. 

Bohall  V.  DiUa,  114  U.  S.  47-51,  29  L. 
ed.  61-63,  5  Sup.  Ct.  Rep.  782;  Sparks  r. 
Pierce,  115  U.  S.  408-413,  29  L.  ed.  428, 
429,  6  Sup.  Ct.  Rep.  102. 

In  an  action  to  declare  a  resulting  trust 
where  the  plaintiff  claims  the  land  under 
the  homestead  laws,  an  essential  averment 
of  the  petition,  and  one  without  which  the 
petition  does  not  state  a  cause  of  action, 
is  that  the  plaintiff  has  resided  upon,  culti- 
vated, and  improved  the  land  for  such  a 
period  of  time  and  to  such  an  extent  that, 
upon  final  proof,  he  would  be  entitled  to 
the  patent  thereto. 

Baldwin  v.  Keith,  13  Okla.  624,  75  Pac. 
1124. 

The  appellant,  Estes,  being  merely  an  un- 
successful contestant  for  a  preference  right, 
cannot  question  the  judgment  of  the  Ijind 
Department  in  a  suit  in  equity  to  declare 
a  trust. 

Emhlen  v.  Lincoln  Land  Co.  184  V.  S. 
661-663,  46  L.  ed.  736,  737,  22  Sup.  Ct.  Rep 
623;  Cfraham  v.  Oreat  Falls  Water  Powtr 
4s  Townsite  Co.  30  Mont.  393,  76  Pac.  m^ 

This  being  a  suit  in  equity,  the  plaintifT, 
to  maintain  it,  must  offer  to  do  equity. 
Nowhere  in  the  petition  does  the  appellftnt 
offer  to  pay  the  appellee,  Timroons.  thr 
moneys  expended  by  him  in  obtaining  title 
to  the  tract  of  land,  such  as  the  purchase 
price,  fees,  and  commissions  paid  the  got- 
ernment,  etc.;  nor  does  he  make  any  gen- 
eral offer  to  do  equity  which  in  general 
terms  might  satisfy  this  requirement  of  i 
bill  in  equity. 

Thornton  v.  Peery,  7  Okla.  441,  54  Par. 
649;  ^fcQuiddy  v.  Ware,  20  Wall.  14,  22  L 
ed.  311. 

The  petition  of  the  plaintiff  in  the  court 
below  stated  no  cause  of  action  for  the 
reason  that  he  seeks  to  overturn  a  6f 
cision  of  the  Secretary  of  the  Interior,  and 
said  petition  does  not  exhibit  or  set  out 
in  any  way  the  decision  complained  of. 

Myers  v.  Berry,  3  Okla.  612,  41  Pac.  581; 
Thornton  v.  Peery,  supra. 

The  frauds  for  which  a  bill  in  chancery 
will  be  sustained  to  set  aside  a  judgment 
or  decree  between  the  same  partie*«,  ren- 
dered by  a  court  of  competent  jurisdiction 
or  special  tribunal,  are  frauds  extrinsic  or 
collateral  to  the  matter  tried  by  the  first 
court,  and  not  a  fraud  which  was  in  iMue 
in  the  former  suit. 

United  States  v.  Throckmorton,  9S  V.  S 
61-67,  25  L.  ed.  93-95;  Vanr^  v.  Burbani, 
101  U.  S.  514-521,  25  L.  ed.  929-931 ;  Unitfd 
States  V.  JIf tnor,  114  U.  R.  233-244.  29  L 
ed.  110-114,  5  Sup.  Ct.  Rep.  836:  State  t. 
Bachelder,  5  Minn.  22S«  80  Am.  Dec.  410, 
Gil.  178. 
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Mr.  Justice  MeKenna  delivered  the  opin- 
kiB  of  the  court : 

BOl  m  equity  to  declare  appellee  trustee 
of  .ppelhtnt  of  the  south  half  of  the  south- 
ftit  qujirter  of  section  18,  T.  10  N.,  R.  4  E^ 
h  tte  county  of  Pottawatomie,  Oklahoma. 
Appellee  holds  patent  of  the  United  States. 
The  ehirge  is  that  he  obtained  the  patent 
bj  imposition  and  fraud  practised  upon  the 
Uid  Department.  The  trial  court  sus- 
tained a  demurrer  to  the  bill,  and  entered  a 
jod^Dent  dismissing  it.  The  judgment  was 
tffinDed  by  the  supreme  court  of  the  terri- 
tonr.    12  Okla.  537,  73  Pac.  303. 

Tbe  essential  averments  of  the  bill  are 
tkt  the  land  is  a  part  of  Sac  and  Fox  res- 
vratioD  in  the  territory  of  Oklahoma,  which 
vu  thrown  open  to  settlement  and  home- 
stiid  entry  under  the  homestead  laws  of 
the  United  States,  September  22,  1891, 
rader  the  proclamation  of  the  President 
of  tbe  United  States,  issued  September 
IS,  1891.  27  Stat  at  L.  989.  The  appel- 
lut  WIS  qualified  to  make  settlement  and 
otiy  of  said  land,  and  immediately  aft- 
n  12  o'clock  noon  of  September  22,  and  be- 
fore ADT  other  qualified  person,  settled  upon 
tW  land.  Immediately  thereafter  he  com- 
aetced  to  erect  a  dwelling  house  and  estab- 
ItfM  bis  residence  thereon,  and  cultivated 
ud  hnprored  the  same  in  compliance  with 
tbe  bomestead  laws.  On  the  25th  Septem- 
^  be  made  a  homestead  entry  thereon  at 
tbe  land  office  at  Oklahoma  City.  Appellee 
M  an  affidavit  contesting  the  entry,  in 
vbiefa  be  falsely  and  fraudulently  alleged 
^  be  made  settlement  on  the  land  imme- 
^tel?  after  12  o'clock  noon  of  September 
2S,  1891,  and  prior  to  appellant.  The  con- 
test came  on  for  hearing  on  the  5th  of 
htr,  1892,  and  after  hearing,  tbe  register 
ud  receiver  of  the  local  land  office  held 
tbtt  appeller  was  the  prior  settler,  and  ap- 
P^nast's  entry  was  canceled,  and  appellee 
n«  allowed  to  enter  the  land,  May  21,  1894. 
^»B  tbe  26th  of  September,  1894,  appellant 
^  an  affidavit  of  contest  against  appellee 
Wl«id  bis  entry,  'alleging  that  appellee  was 
*<  qualified  to  make  entry,  for  the  reason 
tkat  be  entered  upon  and  occupied  the  land 
ttd  otber  parts  of  the  reservation  prior  to 
•oon  of  the  22d  day  of  September,  1891,  and 
»ft»  September  18,  1891.  The  contest  was 
^«»id  and  the  land  officers  found  adverselv 
to  the  contention.  This  ruling  was  affirmed 
■«Mw?ely  by  the  Commissioner  of  tho 
^**»enJ  Land  Office  and  the  Secretary  of 
^  Interior,  and  patent  issued  to  the  ap- 
pdlce.  The  appellant  alleges  that,  upon  the 
^<*n»g  and  trial  before  the  register  and 
''"OTer,  appellee  "wilfully,  intentionally, 
ttd  frandalently,  intending  to  deceive  and 
>B>)ead  and  misinform  said  register  and  re- 
^'vVf  proeored  and  introduced  the  testi- 


mony  of  witnesses, — W.  1.  Hartman,  Clar- 
ence Hartman,  Sam  Cole,  David  L.  Tim- 
mons,  John  Eaton,  and  H.  W.  Darrow, — 
who,  at  the  instigation  and  procurement  of 
the  said  defendant  (appellee),  testified  be- 
fore said  register  and  receiver,  in  substance 
and  eflfect,  that  the  said  defendant  did  not 
enter  upon  or  occupy  any  of  said  lands  so 
'opened  to  settlement  as  aforesaid  before  12 
o'clock  noon  of  September  22,  a.  d.  1891, 
and  subsequent  to  September  18,  a.  d.  1891, 
and  to  the  eflfect  that  they  were  with  said 
defendant  during  said  period  and  all  of  the 
time;  which  said  testimony  was  false,  and 
known  by  said  defendant  to  be  false  when 
he  procured  and  introduced  the  same." 
The  appeHanc  also  alleges  that  the  Commis- 
sioner and  Secretary  of  the  Interior  were 
deceived  and  misled  as  to  the  facts  in  the 
case  by  said  false  and  fraudulent  testimony. 

An  amendment  to  the  bill,  filed  by  permis- 
sion of  the  trial  court,  alleges  that  after 
testimony  was  taken  in  the  contest,  and  be- 
fore any  decision  had  been  rendered  by  the 
register  and  receiver,  appellant  filed  a  mo- 
tion to  reopen  the  hearing  in  said  contest, 
and  that  he  be  allowed  to  introduce  further 
testimony.  The  motion  was  overruled,  and 
a  motion  was  then  made  for  a  new  trial. 
Both  motions  were  supported  by  affidavits, 
and  it  is  alleged  that  the  register  and  re- 
ceiver were  influenced  to  overrule  the  mo- 
tions, and  were  deceived  by  the  false  and 
fraudulent  testimony  of  appellee  and  his 
witnesses,  and  that  *said  officers  mi3eon-[394] 
strued  and  misapplied  the  law,  in  that  the 
rules  and  practice  of  the  Land  Department 
require  in  all  cases  where  fraud  or  perjury 
has  been  committed  in  any  hearing  .the 
same  shall  be  reopened  or  a  toew  trial  grant- 
ed, when  such  fact  is  shown  to  the  office  or 
department  where  pending,  regardless  of 
technicalities.  A  like  allegation  is  made  in 
regard  to  the  ruling  of  the  Commissioner  of 
the  General  Land*  Office  and  the  Secretary  of 
the  Interior. 

One  of  the  affidavits  attached  to  the  n ^ 
tions  was  that  of  John  Eaton,  a  witness  in 
the  contest  proceedings  for  appellee,  who 
testified  to  the  settlement  of  the  latter  upon 
the  land  on  the  22d  day  of  September,  1891, 
after  the  opening  of  the  reservation.  Eaton 
states  in  his  affidavit  that  he  made  his  dep- 
osition by  inducement  of  appellee  and  while 
he,  Eaton,  was  intoxicated;  and,  coming  to 
reflect  upon  the  injury  he  had  done,  he 
voluntarily  reveals  his  perjury.  He  also 
states  that  he  was  not  in  Oklahoma  on  the 
22d  of  September,  but  was  in  Kentucky,  ar- 
riving there  about  the  15th  or  16th  of  Sep- 
tember. The  affidavits  of  his  brother  and 
nephew  corroborate  his  statement.  There 
is  an  affidavit  of  one  of  the  attorneys  for 
appellant  that  he  had  been  informed  before 
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the  bearing  of  the  contest  by  appellant  tbat 
one  George  Stratton  knew  and  bad  sworn  in 
an  affidavit,  supporting  appellant's  affidavit 
of  contest,  that  be  was  witb  appellee  on  tbe 
land  in  controversy  on  tbe  22d  day  of  Sep- 
tember, 1891,  and  was  told  by  appellee  tbat 
be  bad  been  on  tbe  reservation  before  it  was 
opened.  Stratton  was  written  to,  tbe  affi- 
davit  states,  to  appear  at  tbe  bearing,  but 
did  not  appear.  Tbe  aiSant,  tried  to  see 
Stratton,  but  was  prevented  by  inclement 
weatber,  but  read  bis  affidavit  to  bim 
tbrougb  the  telephone,  between  tbe  town  of 
Wewoka  and  bis  residence.  He  replied  tbat 
tbe  affidavit  was  true.  He,  however,  refused 
to  come  to  town  on  account  of  tbe  weatber, 
and  the  notary  refused  to  go  to  Stratton's 
for  the  same  reason.  It  was  stated  tbat 
Stratton  could  not  be  communicated  witb 
earlier.  No  date  is  given  of  the  communi- 
[895]cation  with  Stratton.  The  affivadit  'is  dated 
March  4,  1899.  The  officers  of  the  Land  De- 
partment held  tbe  showing  insufficient. 

Tbe  contention  of  tbe  appellant  is  tbat 
tbe  Land  Department  was  imposed  upon, 
and  tbat  this  imposition  constitutes  a 
ground  of  review  of  its  decision  by  tbe 
courts.  Oarland  v.  Wynn,  20  How.  6,  15  L. 
ed.  801;  Barnard  v.  Ashley,  18  How.  43,  15 
L.  ed.  285 ;  Lytle  v.  Arkansas,  22  How.  193, 
16  L.  ed.  306;  Lindsey  v.  Howes,  2  Black, 
554,  17  L.  ed.  265;  Carr  v.  Fife,  156  U.  S. 
494,  39  L.  ed.  508,  15  Sup.  Ct.  Rep.  427 ;  De 
Cambra  v.  Rogers,  189  U.  S.  119,  47  L.  ed. 
734,  23  Sup.  Ct.  Rep.  519,  are  relied  on  to 
support  the  contention. 

Appellant,  distinguishing  between  fraud 
and  imposition  practised  by  a  party  upon 
tbe  Land  Department,  makes  the  latter  a 
ground  of  jurisdiction  in  the  courts.  His 
case  demands  this,  as  no  fraud  was  prac- 
tised upon  bim  to  prevent  him  from  fully 
presenting  his  case.  He  admits  that  a  find- 
ing of  facts  upon  contradictory  testimony 
is  conclusive,  not  only  in  the  Land  Depart- 
ment, but  upon  the  courts.  It  is,  however, 
in  effect,  contended  that  if  perjury  can  or 
shall  be  imputed  to  the  witnesses,  the 
character  of  tbe  decision  changes  and  be- 
comes reviewable;  and  this  not  in  an  eo? 
parte  proceeding,  but  in  a  contested  proceed- 
ing, where  everything  was  open  and  took 
place  upon  notice.  No  case  justifies  this 
extreme  view.  It  is  certainly  not  called  for 
by  the  facts  of  the  case  at  bar.  The  land 
was  thrown  open  to  entry  on  the  22d  day  of 
September,  1891.  Appellant  made  an  en- 
try and  appellee  contested  it.  The  contest 
came  on  for  bearing  July,  1892,  and  deci- 
sion rendered  in  1894.  Appellee  then  made 
entry  and  appellant  instituted  a  contest. 
After  some  preliminary  steps,  and  by  con- 
tent of  tbe  parties,  the  case  was  set  for 
bearing  June  10,  1898.  There  was  a  cob- 
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tinuance  until  September  12,  and  another 
until  the  29th,  both  at  the  instance  of  ap- 
pellant.    The  case  was  closed  October   28. 
Motion  to  reopen  the  case  was  made  Janu- 
ary  27,  1899.     Five  witnesses  besides  Eaton 
and  appellee  testified  to  tbe  latter's  qualifi- 
cation to  enter  the  land.     At  tiie  hearing, 
October  12,  1898,  the  divorced  wife  of  Eaton 
testified    on    behalf  of    appellant  tliat  abe 
knew  of  tbe  opening  of  tbe  Sac  and  Fox 
reservation    for    settlement,    and    at    tbat 
time  *8he    and    Eaton    were    on  the*  way| 
to     Kentucky,     having     started     in     July, 
1891.     Tbe    attorney    for    tbe    appellant, 
in  the  affidavits  referred  to,  excused   him- 
self for  not  having  moved  for  a  continu- 
ance   of  the    bearing  after  this    testimony 
was  given,  on  tbe  ground  that  be  could  not 
give  the  names  and  residence  of  the    witnes- 
ses by  whom  Eaton's  presence  in  Kentudnr 
could  be  proven,  as  required  by  rule  24,  for 
the  reason  tbat  tbe  witness  bad  informed 
him    she  did    not    know  any    person    who 
would  be  likely  to  know  tbe  date  other  than 
the  brother  and  relatives  of  Eaton,  and  they 
would  not  testify  without  bis  consent.     Ho 
gave  as  another  reason  tbat  he  was  fearful 
if  be  disclosed  the  fact  tbat  be  waa  seeking 
evidence  in  Kentucky  Eaton  would  flee  tbe 
country;    and,   as   appellee   bad   sought   to 
confuse  and  conceal  tbe  identity  of  Eaton, 
the   flight  of  the   latter  would  make   tbe 
evidence    of    no    utility    to    appellant.     In 
view  of  this  statement  of  tbe  proceedings, 
how  can  it  be  said  imposition  was  practised 
upon  tbe  Land  Department?     A  great  deal 
of  the  testimony  was  taken  in  tbe  presence 
of  the  register  and  receiver.    They,  as  offi- 
cers, given  by  law  the  duty  and  function  of 
judgment,  passed  upon  the  weight   of  the 
evidence,  its  contradictions,  and  tbe  impu- 
tations to  which  it  and  tbe  witnesses  who 
gave   it   were    subject.    They    exercised   a 
like  judgment  upon  the  new  testimony  which 
was   submitted  on   the   motions   to   reopen 
and   for   new   trial,   upon   tbe   diligence   in 
procuring  it,  and  its  value  upon  the  iwue 
between    the    parties.     They    considered    it 
and  decided  against  it.    They  exercised  tbe 
judgment  which  the  law  invested  them  with 
power  to  make.     Their   function  would  be 
useless  if  it  did  not  extend  that  far,  and 
every  decision  they  should  make  could  be 
subjected    to  review    by  the  courts    by  a 
charge     of    perjury     against   a     witnesA. 
Against  such  power  of  review  tbe  decisions 
are  clear.     Vance  v.  Burhank,  101  U.  S,  514. 
25  L.  ed.  929;  United  States  v.  Minor,  114 
U.  S.  233,  29  L.  ed.  110,  6  Sup.  Ct.  Rep.  836; 
Lee  V.  Johnson,  116  U.  S.  48,  29  L.  ed.  570, 
6   Sup.   Ct.    Rep.    249;    United    States  r, 
Throckmorton,  98  U.  S.  61,  25  L.  ed.  93. 
Decree  affirmed. 
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L  C«»trftet*— eCeet     of     prior     nevotl* 
■ttoaa    om    vrrltten     msreement.— The 

vrlttea  midertakiiig  of  the  United  States  to 
tikt  the  fresh  heef  needed  for  army  posts 
m  ctBps  la  the  interior  of  Cnha  cannot  he 
steoded  to  cover  the  entire  Island  whenever 
tbe  tapply  of  refrigerator  heef  should  he  in- 
nftdest,  hecause  of  a  prior  conTersation 
ktmea  the  contractor  and  Commissary  Gen- 
ml  of  Suhsistence.  in  which  that  officer  stat- 
ed thtt  inch  was  the  purpose  and  intent  of 
the  Department. 

1  G«Btniet»— conatrvetloB  —  airreeinent 
t»  farmlsk  ¥oef  to  Interior  army  posts 

la  Caba^— The  camp  at  Los  Quemados  of 
Oe  Bain  body  of  United  States  troops  in  the 
▼kiiiity  of  UaTana,  situated  about  6  or  8 
idletfrom  that  city,  and  about  2H  miles  from 
the  beach  of  Marianao,  and  connected  with 
hath  poittU  by  rail,  is  not  ''situated  in  the  in- 
terior of  the  island*'  within  the  meaning  of  an 
•freeaeat  on  the  part  of  the  United  States  to 
tihe  the  fresh  beef  needed  at  posts  or  camps 
niitaated,  made  pursuant  to  adTertisements 
hf  proposals,  in  which  the  phrases  **post9 
mote  from  the  seacoast"  and  "posts  and 
offlps  In  the  interior  of  the  island"  were 
■ed  as  synonymous. 

[No.  31.] 

irfuei  and  submitted  October  27,  SO,  1905, 
Decided  November  27,  1905, 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  a  petition 
for  a  recovery  from  the  United  States  for 
frfwil  to  take  fresh  beef  for  army  posts 
ii  Cobs.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  A.  A*  J[oeliHag»  Jr.,  argued  the 
ense,  and,  with  Mr.  John  8.  Blair,  filed 
t  brief  for  appellant. 

imttant  Attorney  General  Pradt  and 
Mr.  FUllp  M.  Aahford  submitted  the 
««»  for  appellee. 

Hr.  Justice  Holmea  delivered  the  opin- 
ioi  of  the  court: 

TUs  case  arises  upon  a  contract  between 
fte  CoBunissary  General  of  Subsistence  and 
^  daimant,  by  which  it  was  agreed  that 
^  daimant  should  "deliver  to  the  com- 
■linnet  of  the  United  States  troops  sta- 
tvBed  at  such  posts  and  camps  as  are  sit- 

Sow.— It  to  admU9ibilitv  of  pnrol  evidence 
*f  yrrtfoM  neffotiations  to  affect  a  written 
•■''«*— «ee  note  to  Union  Mut.  L.  Ins.  Co. 
»•  Howry.  24  L.  ed.  U.  8.  674. 

Ot  merger  of  previous  negotiations  in  con- 

^*rt   ece  notes  to  Diven  v.  Johnson,  3  L.R.A. 

^;  utd  Riedlngcr  v.  Diamond  Match  Co.  60 
C  C.  1.  6. 


uated  in  the  interior  of  the  island  of  Cuba, 
at  such  prescribed  hours  on  such  days  as, 
under  the  direction  of  their  commanding 
officers,  they  shall  designate,  such  quantities 
of  fresh  beef  ...  fit  for  immediate  use 
.  .  .  as  from  time  to  time  they  may  re- 
quire." The  contract  was  to  "be  in  force 
from  the  6th  day  of  January,  1899,  to  the 
30th  day  of  June,  1899,  inclusive,  or  such 
less  time  for  any  post  as  the  Commissary 
•General  of  Subsistence,  U.  S.  Army,  may  di-  [308] 
rect."  The  claims  made  are  two, — one  for 
a  refusal  to  take  beef  needed  for  troops  at 
Los  Quemados,  during  certain  parts  of  the 
contract  time,  and  another  for  a  refusal  to 
take  it  at  Havana  and  Matanzas.  The 
court  of  claims  found  the  facts  and  dis- 
missed the  petition.  The  reasons  for  the 
judgment  were  not  given,  but  manifestly 
were  tl  it,  on  the  facts  stated,  the  claimant 
had  no  claim,  as  matter  of  law. 

The  claim  in  respect  of  the  ports  of  Ha- 
vana and  Matanzas  is  based  on  a  talk  with 
the  Commissary  General  before  the  con- 
tract was  made,  in  which  that  officer  stated 
that  it  was  the  purpose  and  intent  of  the 
Department  to  cover  the  entire  beef  supply 
for  the  island  of  Cuba  by  two  contracts: 
one  with  Swift  &  Co.,  for  refrigerated  beef, 
slaughtered  in  the  United  States  and  de- 
livered at  points  on  the  seacoast,  the  other 
with  the  claimant,  for  fresh  beef;  and  that 
when  Swift  k  Co.  could  not  furnish  beef, 
the  claimant's  contract  covered  the  entire 
island,  both  interior  and  seacoast.  It  is 
enough  to  say  that  the  claim  based  on  this 
conversation  flies  in  the  face  of  the  con- 
tract, which  confines  the  undertaking  of  the 
United  States  to  beef  for  camps  in  the  in-r 
terior.  The  conversation  is  inadmissible, 
and  if  admitted  would  not  be  definite  enough 
to  change  the  plain  meaning  of  the  written 
words.  Brawley  v.  United  States,  96  U.  S. 
168,  173,  24  L.  ed.  622,  624;  Simpson  v. 
United  States,  172  U.  S.  372,  379,  43  L.  ed. 
482,  484,  19  Sup.  Ct.  Rep.  212. 

The  claim  in  respect  of  Los  Quemados 
raises  two  questions,  or  at  least  two  were 
argued;  one,  whether  the  words  "such  quan- 
tities ...  as  from  time  to  time  they 
may  require,"  mean  such  quantities  as  the 
commissaries  may  make  requisition  for,  or 
such  quantities  as  they  may  need ;  the  other, 
whether  the  camp  at  Los  Quemados  was 
"situated  in  the  interior  of  the  island,'' 
within  the  true  intent  of  the  contract.  Our 
opinion  upon  the  latter  will  dispose  of  the 
case. 

Los  Quemados  was  the  camp  of  the  main 
body  of  troops  in  the  vicinity  of  Havana, 
and  about  6  or  8  miles  from  that  city.  It 
was  about  2^  miles  from  the  beach  of 
*Marianao,  and  connected  with  both  points  [390] 
by    rail.    There    was  a  refrigerator    plant 
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there  which  had  been  erected  by  Swift  &  Co., 
BO  that,  if  the  claimant  regarded  his  con- 
tract as  the  supplement  to  that  of  Swift  & 
CJo.,  there  was  notice  on  the  face  of  the 
earth  that  this  point  was  supposed  to  be. 
within  their  territory.  The  original  adver- 
tisement for  proposals,  referred  to  by  the 
claimant  when  he  made  his  offer,  spoke  of 
"posts  remote  from  the  seacoast;"  a  later 
one,  also  referred  to,  read  "posts  and  camps 
in  the  interior  of  the  island."  Obviously 
the  two  phrases  were  used  as  meaning  the 
same  thing,  and  they  may  be  considered  in 
interpreting  the  word  "interior"  in  the  con- 
tract. Bradley  v.  Washington,  A.  d  G.  Steam 
Packet  Co.  13  Pet.  89,  101,  10  L.  ed.  72,  78; 
Stoops  v.  Smith,  100  Mass.  63,  65,  66,  1  Am. 
Rep.  85,  97  Am.  Dec.  76;  Prouty  v.  Union 
Hardware  Co.  176  Mass.  155,  158,  57  N.  E. 
352;  Bank  of  New  Zealand  v.  Simpson 
[1900]  A.  C.  182;  Bruce  v.  Moon,  57  S.  C. 
60,  68,  09,  35  S.  E.  415;  4  Wigmore,  Ev. 
§  2465.  When  performance  of  the  con- 
tract began  in  January,  1899,  beef  was  not 
ordered  of  the  claimant  for  this  camp.  On 
the  26th  he  protested,  but  not  on  the 
ground  that  Los  Quemados  was  situated  in 
the  interior  of  the  island.  His  complaint 
was  that  he  was  to  furnish  all  the  fresh 
beef  except  that  furnished*  under  Swift  & 
Co.'s  contract.  The  reply  from  the  acting 
Commissary  General,  and  the  local  chief 
commissary,  was  that  his  contract  embraced 
camps  in  the  interior,  "and  not  seacoast 
points,"  thus  showing  how  the  contract  was 
construed  at  that  time.  He  does  not  appear 
to  have  suggested  a  different  view,  although 
he  seems  to  have  kept  on  trying  to  get  what 
orders  he  could.  During  January  and  Feb- 
ruary beef  was  purchased -from  third  par- 
ties. On  February  21  he  was  notified  that 
commissaries  throughout  the  island  had 
been  instructed  to  call  on  him  to  furnish 
fresh  beef  under  his  contract  whenever 
Swift  &,  Co.  could  not  do  so  under  theirs, 
and  he  furnished  beef  for  Los  Quemados 
for  the  first  thirteen  days  of  March,  and  was 
paid  for  it.  But  it  will  be  observed  that 
this  action  again  was  not  on  the  ground  that 
Los  Quemados  was  a  camp  in  the  interior. 
[400] "While  insufficient  to  modify  the  contract 
in  the  sense  of  the  claim  first  discussed,  it 
was  based  on  the  willingness  which  the 
claimant  had  shown  to  furnish  beef  to  that 
greater  extent.  Pursuant  to  the  notice  it 
would  seem  that  he  furnished  beef  to  various 
points  upon  the  coast. 

On  March  13  the  call  upon  the  claimant 
was  stopped,  and  he  again  protested.  On 
May  4  the  Secretary  of  War  decided  that 
the  camp  at  Quemados  was  an  interior  post, 
but  called  the  attention  of  the  Commissary 
Department  to  the  clause  in  the  contract 
providing  that  it  should  be  in  force  from 
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January  5  to  June  30,  1899,  or  such  leaa 
time  for  any  post  as  the  Commissary  of 
Subsistence  might  direct.  Accordingly  the 
Commissary  General  notified  the  cLaimant 
that  "the  suspension  of  the  delivery  of 
fresh  beef  under  your  contract  ...  is 
hereby  made  to  cover  tue  life  of  the  con- 
tract in  so  far  as  it  relates  to  the  post  of 
Quemados."  The  claimant,  of  eourse,  re- 
lies upon  this  construction  of  his  contract 
so  far  as  it  favors  him,  while  he  repudiates 
the  attempt  to  terminate  his  rights  under 
the  last  quoted  clause.  But  this  interpre- 
tation was  after  the  event,  and  was  not  ac- 
cepted or  acted  upon  otherwise  than  to 
give  the  notice  just  mentioned.  As  we 
have  shown,  the  contemporary  construction 
by  the  men  on  the  spot  was  different,  and 
seems  to  have  been  accepted  by  the  claimant. 
Taking  the  instrument  in  connection  with 
the  facts  that  for  camping  purposes  Quenia- 
dos  was  Havana,  and  that,  as  between  the 
parties,  interior  meant  remote  from  the 
seacoast,  we  are  of  opinion  that  the  United 
States  did  not  promise  to  take  beef  from  the 
claimant  at  that  point. 
Judgment  affirmed. 


♦BERYL  P.  CARROLL,  Auditor  of  State  of[4 
the  State  of  Iowa,  Appt,, 

V. 

GREENWICH     INSURANCE     COMPANY 
OF  NEW  YORK  et  oL 

(See  8.   C.   Reporter's  ed.   401-414.) 


Const  I  Cut  tonal  law^Talldlty  of  stato 
legislation  to  Insure  eompetltl^n  tee* 
tvreen  Insnranee  eompanlea.— Insuraacs 
companies  doing  business  io  lows  cannot 
claim  to  be  deprived  of  their  rights  under 
U.  8.  Const.  14th  Amend,  by  lows  Cods  189T. 
f  1754,  making  it  unlawful  for  them  or  tbclr 
officers,  agents,  or  employees  to  mske  or  en- 
ter into  sny  comblnstion  or  sgreement  re- 
lating to  the  rates  to  be  cbsrged«  the  smount 
of  commissions  to  be  allowed  sgents,  or  the 
msnner  of  transacting  their  business  within 
the  state,  in  the  absence  of  any  Judicial 
construction  of  such  ststute  as  baring  any 
other  than  the  single  object  to  Insars  com- 
petition. 

[No.  60.] 


Argued      November     7,    8,     1905. 
November  S7,^905, 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Iowa  to  review  a  decree  enjoininj^  the 
enforcement,  as  against  fire  insurance  com- 


Note. — On  illeaal  tnMt9  under  fnodem  onU- 
trtut  laica — see  note  to  Whitwell  t.  Contla* 
ental  Tobacco  Ca  64  L.R.A.  689. 
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puies  doing  business  in  that  state,  of  legis- 
I::kai  to  insure  competition.     Reversed. 

See  same  case  below,  125  Fed.  121. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ckarles  W.  Mnllan  argued  the 
entse  and  filed  a  brief  for  appellant: 

Tlie  Iowa  statute  does  not  deprive  any 
pnsoB  of  liberty  or  property,  and  does  not 
mtrict  or  abridge  the  liberty  of  contract; 
vff  does  any  provision  of  such  statute  in 
UT  sianntf  violate  or  infringe  any  pro- 
Tsioo  of  the  14th  Amendment  to  the  Fed- 
ml  Constitution. 

Gihhons  V.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23:  Morris  Run  Coal  Co.  v.  Barclay  Coal 
Co.  «8  Pa.  173,  8  Am.  Rep.  159 ;  Amot  v. 
fituttyn  ^  E.  Coal  Co.  68  N.  Y.  568,  23  Am. 
R*p.  190:  Central  Ohio  Salt  Co.  v.  Guthrie, 
t  Ohio  St  666;  Craft  v.  McConoughy,  79 
n  34«,  22  Am.  Rep.  171 ;  People  ex  rel. 
?nWy  T.  Chicago  Gas  Trust  Co.  130  HI. 
2««,  8  LRA.  497,  17  Am.  St.  Rep.  319,  22 
K.  L  798;  Richardson  ▼.  Buhl,  77  Mich. 
C2,  6  LRA.  457,  43  N.  W.  1102;  Santa 
nsn  Mill  d  Lumber  Co.  ▼.  Hayes,  76  Cal. 
K  9  Am-  St.  Rep.  211,  18  Pac.  391 ;  India 
Be4^  Asso.  V.  Kock,  14  La.  Ann.  164; 
>'&rfi?ni  Ser  rities  Co.  v.  United  States, 
133  U.  S.  197,  339,  48  L.  ed.  679,  701,  24 
Sap.  a  Rep.  436 ;  People  v.  Sheldon,  139 
N.  Y.  251,  23  LJI.A.  221,  36  Am.  St.  Rep. 
«,  W  N.  E.  785;  State  ew  rel.  Crow  v. 
fwm€ii*f  Fund  Ins.  Co.  152  Mo.  45,  45 
IXL  363,  62  S.  W.  595;  State  c»  rel. 
VflMf^l  V.  Buckeye  Pipe  Line  Co.  61  Ohio 
fe^  520,  56  N.  E.  464;  Stanton  ▼.  Allen,  5 
teo,  434,  49  Am.  Dec.  282;  Watson  v. 
^firitm  6  y.  Y.  Nar.  Co,  52  How.  Pr.  348 ; 
indmtm  r.  Jett,  89  Ky.  375,  6  L.R.A.  390, 
12  S.  W.  670;  X ester  v.  Continental  Brew- 
•9  Co.  m  Pa.  473,  24  L.R.A.  247,  41  Am. 
8t  Rep.  894,  29  Atl.  102;  Texas  Standard 
OUCo.r.Adoue,  83  Tex.  650,  15  L.R.A.  598, 
»  Am.  St  Rep.  690,  19  S.  W.  274;  John  D. 
'toi  i  Sons  Co.  V.  National  Wholesale 
t^rtggitts'  Asso.  50  N.  Y.  Supp.  1064; 
^  T.  Milk  Exchange,  146  N.  Y.  267. 
r  LRA.  437,  45  Am.  St.  Rep.  609,  39  N. 
1 1062;  Emery  v.  Ohio  Candle  Co.  47  Ohio 
SC  320,  21  Am.  St  Rep.  819,  24  N.  E.  660; 
^m  T.  Brown  Bros.  83  Iowa,  156,  12 
LHJL  428,  32  Am.  St.  Rep.  297,  48  N.  W. 
1«:4:  DeWitt  Wire-Cloth  Co.  v.  New  Jer- 
•nr  WirtCloth  Co.  16  Daly,  529,  14  N.  Y. 
^  277;  United  States  v.  E.  C.  Knight 
Co.  156  U.  8.  1,  39  L.  ed.  325,  15  Sup.  a. 
^  249;  United  States  v.  Trans- Missouri 
frnyif  A9S0.  166  U.  S.  290,  41  L.  ed  1007, 
1"  Snp.  Ct.  Rep.  540;  United  States  v. 
^^*t  Traffic  Asso.  171  U.  S.  505,  43  L.  ed. 
^.  19  Sup.  Ct.  Rep.  25 ;  Addyston  Pipe  d 
^^  Co.  v.  United  States,  175  U.  S.  228, 
**  L  «d.  143,  20  Sup.  Ct  Rep.  96;  Barron 
'■  BdHnwre,  7  Pet  247,  8  L.  ed.  674 ;  Fox 


V.  Ohio,  6  How.  434,  12  L.  ed.  224;  Withers 
V.  Buckley,  20  How.  90,  15  L.  ed.  819; 
Twitchell  v.  Pennsylvania,  7  Wall.  326,  19 
L.  ed.  224;  Pumpelly  v.  Green  Bay  d  M, 
Canal  Co.  13  Wall.  176,  20  L.  ed.  560; 
Spies  V.  Illinois  (Ex  parte  Spies)  123  U. 
S.  166,  31  L.  ed.  86,  8  Sup.  Ct  Rep.  21; 
West  River  Bridge  Co.  v.  Dix,  6  How.  .531, 
12  L.  ed.  645 ;  State  v.  Phipps,  60  Kan.  609, 
18  L.R.A.  657,  4  Inters.  Com.  Rep.  299,  34 
Am.  St  Rep.  152,  31  Pac.  1097;  Paul  ▼. 
Virginia,  8  Wall.  168,  19  L.  ed.  357;  Mis- 
souri P.  R.  Co.  V.  Mackey,  127  U.  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161;  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  43  L.  ed. 
552,  19  Sup.  Ct  Rep.  281 ;  Hooper  ▼.  Cali- 
fornia, 155  U.  S.  648,  39  L.  ed.  297,  5  Inters. 
Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207. 

Mr.  Charles  A.  Clark  also  argued  the 
cause  and  filed  a  brief  for  appellant: 

A  statute  prescribing  regulations  for 
actions  on  insurance  policies  different  from 
those  on  other  contracts  is  valid. 

Christie  v.  Life  Indemnity  d  Invest.  Co, 
82  Iowa,  360,  48  N.  W.  94. 

A  method  of  assessing  railway  companies 
different  from  the  method  of  assessing  other 
taxpayers  is  valid. 

Central  Iowa  R.  Co.  v.  Wright  County^ 
67  Iowa,  199,  26  N.  W.  128. 

The  same  is  true  as  to  express  and  tele- 
graph companies. 

United  States  Exp.  Co,  v.  Ellyson,  28 
Iowa,  370. 

A  statute  establishing  the  liability  of 
railroad  companies  to  employees  for  negli- 
gence of  coemployees  is  valid. 

McAunich  v.  Mississippi  d  M,  R,  Co,  20 
Iowa,  338;  Deppe  v.  Chicago,  R.  I.  d  P.  R, 
Co.  30  Iowa,  52. 

State  banks  may  be  assessed  for  taxation 
differently  from  national  banks. 

Primghar  State  Bank  v.  Rerick,  96  Iowa, 
238,  64  N.  W.  801. 

The  classification  in  the  statute  assailed 
is  not  such  as  to  be  open  to  the  objection  of 
such  want  of  uniformity  as  to  deny  the  equal 
protection  of  the  law. 

Field  V.  Barber  Asphalt  Paving  Co,  194 
U.  S.  621,  622,  48  L.  ed.  1153,  1164,  24  Sup. 
Ct.  Rep.  784;  Kentucky  Railroad  Tarn 
Cases,  115  U.  S.  321,  29  L.  ed.  414,  6  Sup. 
Ct.  Rep.  67;  Gayes  v.  Missouri,  120  U.  S. 
68,  30  L.  ed.  578,  7  Sup.  Ct.  Rep.  350;  Gulf, 
C.  d  S,  F.  R.  Co,  V.  Ellis,  165  U.  S.   150, 

41  L.  ed.  666,  17  Sup.  Ct.  Rep.  256;  Magoun 
V.  Illinois  Trust  d  Sav.  Bank,  170  U.  S.  283, 

42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  594. 
Messrs.  John  O.  Johnaon  and  James 

C.  DaTis  argued  the  cause,  and,  with  Mr, 
George  H.  Carr,  filed  a  brief  for  appellees: 
The  legislature  of  a  state  may  not,  under 
the  guise  of  protecting  public  interests,  arbi- 
trarily interfere  with   private  business,  or 
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impose  unusual  and  unnecessary  restrictions 
upon  lawful  occupations. 

LatDton  V.  Steele,  152  U.  S.  133,  38  L.  ed. 
386,  14  Sup.  Ct.  Rep.  499;  Allgeyer  ▼. 
Louisiana,  166  U.  S.  678,  41  L.  ed.  832,  17 
Sup.  Ct.  Rep.  427;  Lochner  ▼.  Neio  York, 
198  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep. 
639;  State  ex  rel.  Zillmer  v.  Kreutzherg, 
114  Wis.  530,  58  L.R.A.  748,  91  Am-  St. 
Rep.  934,  90  N.  W.  1098. 

Under  the  ^uise  of  police  regulation,  the 
rights  of  persons  and  property  cannot  be  in* 
▼aded  by  legislative  action ;  and,  when  such 
action  takes  away  the  property  of  a  citizen, 
or  interferes  with  his  personal  liberty,  it  is 
the  province  of  the  courts  to  determine 
whether  it  is  an  appropriate  remedy  for  the 
preservation  of  the  safety  and  welfare  of 
society. 

Ritchie  v.  People,  156  HI.  98,  29  L.R.A. 
79,  46  Am.  St.  Rep.  315,  40  N.  E.  464; 
Bessette  v.  People,  193  HI.  334,  56  L.R.A. 
658,  62  N.  E.  219;  Re  Jacobs,  98  N.  Y.  98, 
60  Am.  Rep.  636;  People  v.  Marx,  99  N.  Y. 
377,  52  Am.  Rep.  34,  2  N.  E.  29;  People  v. 
Oillson,  109  N.  Y.  389,  4  Am.  St.  Rep.  465, 
17  N.  E.  343. 

Reasonable  contracts  in  restraint  of  trade 
are  not  void  or  against  public  policy.  This 
is  especially  true  where  the  subject  of  the 
contract  is  not  a  prime  necessity  or  staple 
of  commerce. 

Oregon  Steam  Nov.  Co,  v.  Winsor,  20 
Wall.  69,  22  L.  ed.  319;  Fotole  v.  Park,  131 
U.  S.  97,  33  L.  ed.  74,  9  Sup.  Ct.  Rep.  658 ; 
Chicago,  St.  L,  d  N,  O.  R,  Co,  v.  Pullman 
Southern  Car  Co.  139  U.  S.  89,  35  L.  ed. 
101,  11  Sup.  Ct.  Rep.  490;  Northern  Se- 
curities Co.  V.  United  States,  193  U.  S.  361, 
48  L.  ed.  710,  24  Sup.  Ct.  Rep.  436;  Smiley 
y.  Kansas,  196  U.  S.  454,  49  L.  ed.  550,  25 
Sup.  Ct.  Rep.  289;  Central  Shade  Roller 
Co.  V.  Cushman,  143  Mass.  353,  9  N.  E.  629; 
Herriman  v.  Menzies,  115  Cal.  16,  35  L.R.A. 
318,  56  Am.  St.  Rep.  82,  44  Pac.  660,  46 
Pac.  730;  Manchester  d  L.  R.  Co.  v.  Con- 
cord R.  Corp.  66  N.  H.  100,  9  L.RJ^.  689, 
3  Inters.  Com.  Rep.  319,  49  Am.  St  Rep. 
682,  20  AU.  385. 

Cases  in  which  legislation  has  been  held 
to  be  in  contravention  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States  are,  (a)  where  the  classification  has 
been  one  of  arbitrary  selection;  (b)  where 
the  liberty  of  contract  has  been  invaded 
arbitrarily  and  without  just  cause. 

Cooley,  Const.  Lim.  5th  ed.  J8  4S4-486, 
6th  ed.  pp.  481-483;  Allgeyer  v.  Louisiana, 
165  U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep. 
427;  Oulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  166 
U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep. 
255;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  v.  Oodard)  183  V.  S.  79,  46  L. 
ed.  92;  22  Sup.  Ct  Rep.  30;  Connolly  ▼. 
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Union  Sewer  Pipe  Co.  184  U.  S.  540,  46  L. 
ed.  679,  22  Sup.  Ct  Rep.  431 ;  Lochner  ▼. 
Tfexo  York,  supra;  State  v.  Haun,  61  Kan. 
146,  47  L.R.A.  369,  59  Pac.  341 ;  Frorer  v. 
People,  141  ni.  171,  16  L.RJ^.  495,  31  X.  K 
397;  State  v.  Ooodwill,  33  W.  Va.  179,  6 
L.R.A.  623,  25  Am.  St  Rep.  863,  10  a  B. 
285;  State  v.  Loomis,  115  Mo.  307,  21 
L.R.A.  789,  22  S.  W.  350;  Qodcharies  v. 
Wigeman,  113  Pa.  431,  6  Atl.  354;  Stratt<m 
Claimants  v.  Morris  Claimants  {Dihrell  v. 
Lanier)  89  Tenn.  497,  12  L.RJl.  70,  15  a 
W.  87 ;  State  ex  rel.  Zillmer  v.  Kreutzherg, 
supra;  Republic  Iron  d  Steel  Co.  v.  Stats, 
160  Ind.  379,  62  L.RJ^.  136,  66  N.  E.  1006; 
Vanzant  v.  Waddel,  2  Yerg.  260;  Millett  v. 
People,  117  111.  294,  57  Am.  Rep.  869,  7  X. 
E.  631 ;  Ritchie  v.  People,  supra ;  Hardinf 
V.  People,  160  111.  459,  32  L,RJL  445,  52 
Am.  St  Rep.  344,  43  N.  E.  624;  Eden  v. 
People,  161  111.  296,  32  L.RJ^.  659,  52  Am. 
St  Rep.  365,  43  N.  E.  1108;  Chicago  v. 
7f etcher,  183  III.  104,  48  L.R.A.  261,  75  Am. 
St  Rep.  93,  55  N.  E.  707 ;  Bailey  t.  PeopU, 
190  111.  28,  54  L.R.A.  838,  83  Am.  St  Rep. 
116,  60  N.  E.  98;  Johnson  t.  Si.  Paul  d  D. 
R.  Co.  43  Minn.  222,  8  L.RJ^.  419,  46  X. 
W.  156;  Sutton  v.  State,  96  Tenn.  696,  S3 
L.R.A.  689,  36  S.  W.  697;  State  v.  Gar- 
broski,  111  Iowa,  498,  66  L.R.A.  570,  82  Am. 
St.  Rep.  624,  82  N.  W.  959;  State  v.  Jack- 
man,  69  N.  H.  318,  42  LJIJ^.  438,  41  Atl. 
347;  South  d  North  Ahi.  R.  Co.  v.  Morri*, 
65  Ala.  193 ;  Chicago,  St.  L.  d  N.  O.  R.  Co. 
V.  Moss,  60  Miss.  641 ;  Wilder  v.  Chirago  d 
W,  M,  R.  Co.  70  Mich,  382,  38  N.  W.  289; 
St.  Louis,  I.  M.  d  S.  R.  Co.  v.  Williams.  49 
Ark.  492,  6  S.  W.  883;  San  Antonio  4  A,  P. 
R.  Co.  V.  Wilson,  4  Tex.  App.  Civ.  Ca*. 
(Willson)  S  323,  19  S.  W.  910;  Wallaet  v. 
Georgia,  C.  d  N.  R.  Co.  94  Ga.  732.  22  S. 
E.  579;  New  York  L.  Ihs.  Co.  v.  Smith, 
(Tex.  Civ.  App.)  41  S.  W.  680;  Street  v. 
Vamey  Electrical  Supply  Co.  160  Ind.  338. 
61  L.R.A.  155,  98  Am.  St.  Rep.  325.  66  N. 
E.  P05;  People  ex  rel.  Rodgers  v.  Coler,  168 
N.  Y.  1,  52  L.ItA.  814,  82  Am.  St  Rep.  605. 
59  N.  E.  716;  State  v.  Fire  Creek  Coal  d 
Coke  Co.  33  W.  Va.  188,  6  L.RJ^.  359,  25 
Am.  St  Rep.  891,  10  S.  E.  288. 

Mr.  Justice  Holmes  delivered  tbe  opinion 
of  the  court: 

This  is  a  bill  brought  by  a  number  of  firt 
insurance  companies,  incorporated  in  state* 
other  than  Iowa,  to  enjoin  the  auditor  of 
that  state  from  enforcing  SS  1754,  1755.  und 
1756  of  the  Iowa  Code,  1897.  The  ground 
of  the  bill  is  that  these  sections  are  invalid 
under  the  state  Constitution  and  the  14tb 
Amendment  of  the  Constitution  of  the  Unit- 
ed  States.  There  is  a  reference  also  to  arti- 
cle 1,  I  10,  and  an  oblique  suggestion  that 
the  law  impairs  the  obligation  of  contracts. 
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Hie  defendint  demnrred,  and  the  circuit 
eovrt  issued  an  injunction  as  prayed,  which 
Yu  Bade  perpetual  by  final  decree.  125 
Fei  121.  Thereupon  the  defendant  ap- 
peikd  to  this  court. 

By  I  1754  "it  shall  be  unlawful  for  two 
or  Bore  fire  insurance  companies  doing  busi- 
Mss  in  this  state,  or  for  the  officers,  agents, 
tr  employees  of  sudi  ccnnpanies,  to  make  or 
enter  into  iny  combination  or  agreement  re- 
htiDf  to  the  rates  to  be  charged  for  insur- 
lAoe.  ^  amount  of  commissions  to  be  al- 
feiied  agents  for  procuring  the  same,  or  the 
■tiner  of  transacting  the  fire  insurance 
bosiness  within  this  state;  and  any  such 
oBpaay,  officer,  agent,  or  employee  violat- 
|li6]iBf  this  provision  *sball  be  guilty  of  a  mis- 
deoeanor,**  and  a  fine  is  imposed  for  each  of- 
iaae.  By  i  1755  it  is  made  the  duty  of  the 
uditor  of  state  to  summon  for  examination, 
od^r  oath,  any  officer,  agent,  or  employee 
n^ieeted  of  violating  §  1754,  and  if  he  de- 
temines  that  the  company  is  guilty,  or  if 
tlie  offiQer  or  agent  fails  to  appear,  to  re- 
'xike  the  authority  of  the  company  to  do 
^winess  in  the  state  for  one  year.  By 
1 1736  an  appeal  is  given  from  the  decision 
M  ^  auditor  to  the  district  court,  the  case 
tD  be  tried  de  novo,  as  equitable  causes  are 
^'^  By  i  1757  the  statements  made  upon 
tbe  examination  before  the  auditor  or  ooun- 
tj  eoort  shall  not  be  used  in  any  criminal 
?f^«CQtion  against  the  person  making  them. 

The  bill  sets  forth  the  necessity  for  every 
inswuiee  company  to  gather  all  the  experi- 
na  arailable  into  one  mass,  and  to  analyze 
od  elassify  it  scientifically  in  order  to  as- 
wtain  the  true  value  of  risks,  and  that  it 
»in  add  greatly  to  the  expense  if  each  com- 
?*BT  is  required  to  employ  a  separate  person 
to  do  tte  work.  It  charges,  upon  informa- 
tkt  and  belief,  thUt  if  the  plaintiffs  at- 
tain to  combine  their  experience  and  to 
fflptey  the  same  pers^m  to  analyze  it,  the 
ttdhor  will  summon  them  and  revoke  their 
wtkwty  to  do  business  in  the  state.  It 
t^inher  alleges  that  the  plaintiffs  desire  not 
«iy  to  do  what  has  been  stated  for  their 
Sttidance  in  establishing  rates,  but  to  agree 
■^  dasses  of  risks  are  noninsurable,  how 
^*nns  risks  shall  be  classified,  and  as  to 
tther  matters  relating  to  the  manner  of  do- 
iig  bnsiDess.  It  repeats  the  charge,  upon 
nfonnation  and  belief,  that  if  the  plaintiffs 
pw«ed  in  this  manner  the  auditor  will  or- 
^  «a  examination  and  revoke  their  li- 
•■Ks,  and  prays  for  an  injunction  against 
ttfordng  in  any  manner  the  above-men- 
ticsed  sections  of  the  Iowa  Code.  The  cir- 
cuit eoort  considered  that  the  statute  was 
W  iavalid  under  the  Constitution  of  Iowa, 
wt  hdd  that  the  prohibitions  of  agreements 
M  to  the  amount  of  conunissions  to  be  al- 
'"^  or  as  to  the  manner  of  transacting 


the  fire  insurance  business  in  the  state, 
were  contrary  to  the  14th  Amendment. 
While  waiving  a  discussion  of  the  clause 
against  combinations  *as  to  rates,  it  seem- [409] 
ingly  regarded  the  provisions  of  8  1754  as 
inseparable,  and  issued  a  general  injunction 
forbidding  the  enforcement  against  the 
plaintiffs  of  §S  1754,  1755,  and  1756. 

We  assume,  for  purposes  of  decision,  that 
the  bill  means  that  the  auditor  threatens 
and  intends  to  enforce  the  act  in  case  the 
plaintiffs  do  what  they  desire  to  do,  and 
that  if  S  1754  is  contrary  to  the  Constitu- 
tion of  the  United  States,  a  proper  case  for 
an  injunction  is  made  out.  Oahom  v.  Bank 
of  United  States,  9  Wheat.  738,  839,  840,  6 
L.  ed.  204,  228.  See  Cleveland  v.  Cleveland 
City  R.  Co.  194  U.  S.  517,  531,  48  L.  ed. 
1102,  1106,  24  Sup.  Ct.  Rep.  756;  Detroit  v. 
Detroit  Citizens*  Street  R.  Co.  184  U.  S.  368, 
378,  46  L.  ed.  592,  600,  22  Sup.  Ct.  Rep.  410. 
We  assume  further  that  the  position  of  the 
plaintiffs  is  not  affected  by  the  fact  that 
they  are  foreign  corporations.  The  act  is 
in  general  terms,  and  hits  all  insurance 
companies.  If  it  is  invalid  as  to  some,  it  is 
invalid  as  to  all.  United  States  v.  Ju  Toy, 
198  U.  S.  253,  262,  263,  49  L.  ed.  1040,  1043, 
1044,  25  Sup.  Ct.  Rep.  644.  That  the  re- 
quirements of  the  act  might  have  been  made 
conditions  to  foreign  companies'  doing  busi- 
ness in  the  state  (Fidelity  Mut.  Life  Asso. 
V.  Mettler,  185  U.  S.  308,  46  L.  ed.  922,  22 
Sup.  Ct.  Rep.  662;  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28,  44  L.  ed.  657,  20  Sup. 
Ct.  Rep.  518)  is  immaterial,  since  as  we 
understand  the  statute,  the  legislature  did 
not  attempt  to  reach  the  result  in  that  way. 
A  company  lawfully  doing  business  in  the 
state  is  no  more  bound  by  a  general  uncon- 
stitutional enactment  than  a  citizen  of  the 
state.  W.  W.  Cargill  Co.  v.  Minnesota,  180 
U.  S.  452,  45  L.  ed.  619,  21  Sup.  Ct.  Rep. 
423. 

We  pass  to  the  question  upon  which  the 
circuit  court  decided  the  case;  namely,  the 
constitutionality  of  §  1754,  the  only  section 
which  we  find  it  necessary  to  consider. 
Whatever  may  be  thought  of  the  policy  of 
such  attempts,  it  cannot  be  denied  in  this 
court,  unless  some  of  its  decisions  are  to  bo 
overruled,  that  statutes  prohibiting  combi- 
nations between  possible  rivals  in  trade  may 
be  constitutional.  The  decisions  concern 
not  only  statutes  of  the  United  States 
[Northern  Securities  Co,  v.  United  States, 
193  U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep. 
43G;  Swift  c€  Co.  v.  United  States,  196  U. 
S.  375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  270), 
but  also  state  laws  of  similar  import 
[Smiley  v.  Kansas,  196  U.  S.  447,  49  L.  ed. 
546,  25  Sup.  Ct.  Rep.  289;  National  Cotton 
Oil  Co.  V.  Texas,  197  U.  S.  115,  49  L.  ed. 
689,  25  Sup.  Ct.  Rep.  379). 
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[410]  •In  view  of  these  cases  further  discussion 
is  unnecessary ;  but  we  will  add  a  few 
words.  While  we  need  not  affirm  that  in  no 
instance  could  a  distinction  be  taken,  ordi- 
narily if  an  act  of  Congress  is  valid  under 
the  5th  Amendment  it  would  be  hard  to  say 
that  a  state  law  in  like  terms  was  void  un- 
der the  14th.  It  is  true  that,  by  the  pro- 
vision in  the  body  of  the  instrument,  Con- 
gress has  power  to  regulate  commerce,  and 
that  the  act  of  Congress  referred  to  in  the 
cases  cited  was  passed  in  pursuance  of  that 
l>ower.  But  even  if  the  5th  Amendment 
were  read  as  contemporaneous  with  the 
original  Constitution,  the  power  given  in  the 
commerce  clause  would  not  be  taken  to  over- 
ride it  so  far  as  the  5th  Amendment  pro- 
tects fundamental  personal  rights.  It  is 
only  on  the  ground  that  the  right  to  combine 
at  will  is  a  fundamental  personal  right  that 
it  can  be  held  to  be  protected  by  the  14th 
Amendment,  from  any  abridgment  by  the 
states.  Cincinrtati  Street  R.  Co.  v.  Snelly 
193  U.  S.  30,  36,  48  L.  ed.  604,  607,  24  Sup. 
Ct.  Rep.  319.  Many  state  laws  which  limit 
the  freedom  of  contract  have  been  sustained 
by  this  court,  and  therefore  an  objection  to 
this  law  on  the  general  ground  that  it  limits 
that  freedom  cannot  be  upheld.  There  is  no 
greater  sanctity  in  the  right  to  combine  than 
in  the  right  to  make  other  contracts.  In- 
deed, Mr.  Dicey,  in  his  recent  work  on  Law 
and  Public  Opinion  in  England  during  the 
Nineteenth  Century,  indicates  that  it  is  out 
of  the  very  right  to  make  what  contracts 
one  chooses,  so  strenuously  advocated  by 
Bentham,  that  combinations  have  arisen 
which  restrict  the  very  freedom  that  Ben- 
tham sought  to  attain,  and  which  even 
might  menace  the  authority  of  the  state.  If, 
then,  the  statute  before  us  is  to  be  over- 
thrown, more  special  reasons  must  be  as- 
signed. 

At  the  argument  before  us  more  special 
reasons  were  assigned.  It  was  pressed  that 
there  is  no  justi^cation  for  the  particular 
selection  of  fire  insurance  companies  for  the 
prohibitions  discussed.  With  regard  to  this 
it  should  be  observed,  as  is  noticed  by  the 
appellees,  that  a  general  statute  of  Iowa 
prohibits  all  contracts  or  combinations  to 
fix  the  price  of  any  article  of  merchandise 
or  commodity,  or  to  limit  the  quantity  of 

£411]*the  same  produced  or  sold  in  the  stale  (Code 
of  1897,  §  5060),  and  that  this  section  cov- 
ers fire  insurance  (Bccchlcy  v.  MulviUe,  102 
Iowa,  602,  63  Am.  St.  Rep.  479,  70  N.  W. 
107,  71  N.  W.  428).  Therefore  the  act  in 
question  does  little  if  anything  more  than 
apply  and  work  out  the  policy  of  the  general 
law  in  a  particular  case.  Again,  if  an  evil 
is  specially  experienced  in  a  particular 
branch  of  business,  the  Constitution  em- 
bodies no  prohibition  of  laws  confined  to  the  ^ 
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evil,  or  doctrinaire  requirement  that  th^y 
should  be  couched  in  all-embracing  terms. 
It  docs  not  forbid  the  cautious  advance,  st*»p 
by  step,  and  the  distrust  of  generalities 
which  sometimes  have  been  the  weakn****, 
but  often  the  strength,  of  English  legisla- 
tion. Otis  V.  Parker,  187  U.  S.  606,  f.lO, 
611,  47  L.  ed.  323,  328,  23  Sup.  Ct.  Rep. 
168.  And  if  this  is  true,  then,  in  view  of 
the  possible  teachings  to  be  drawn  from  a 
practical  knowledge  of  the  business  con- 
cerned, it  is  proper  that  courts  should  be 
very  cautious  in  condemning  what  legisla- 
tures have  approved. 

If  the  legislature  of'  the  state  of  Iowa 
deems  it  desirable  artificially  to  prevent,  so 
far  as  it  can,  the  substitution  of  combina- 
tion for  competition,  this  court  cannot  say 
that  fire  insurance  may  not  present  so  con- 
spicuous an  example  of  what  that  legisla- 
ture thinks  an  evil  as  to  justify  special 
treatment.  The  imposition  of  a  more  spe- 
cific liability  upon  life  and  health  insurance 
companies  was  held  valid  in  Fidelity  ifut. 
Life  A880.  V.  Mettler,  185  U.  S.  308,  46  L. 
ed.  922,  22  Sup.  Ct.  Rep.  662.  Sec  also  Jfwr- 
souri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205.  32 
L.  ed.  107,  8  Sup.  Ct.  Rep.  1161 ;  Orient  /«*. 
Co.  V.  Daggs,  172  U.  S.  557,  43  L.  ed.  552.  19 
Sup.  Ct.  Rep.  281;  Otis  v.  Parker.  187  V.  <. 
606,  47  L.  ed.  323,  23  Sup.  Ct.  Rep.  U^: 
Home  L.  Ins.  Co.  v.  Fisher,  188  U.  S.  726, 
727,  47  L.  ed.  667,  668,  23  Sup.  Ct.  Rep.  380. 

But  it  is  said  that,  however  it  may  be  as 
to  some  regulations  of  fire  insurance,  these, 
or  at  least  the  last  two  of  them,  forbidding 
agreements  as  to  agents*  commissions  and 
the  manner  of  transacting  busin^^s,  are  not 
to  be  justified.  In  order  to  make  this  out  th** 
scope  of  the  provisions  was  exaggenit«'d 
both  in  the  argument  and  in  the  bill.  The 
bill  seems  to  assume  that  the  statute  forbid* 
insurance  companies  'to  obtain  and  use  each 
other's  experience,  or  to  employ  the  same 
person  to  work  up  the  results.  It  does  not 
It  simply  forbids  an  agreement  between  *ihv'^ 
companies  relating  to  the  rates  which  mny 
be  based  upon  those  results.  No  doubt  an 
agfreement  between  the  companies  ren«;i'y 
would  be  inferred  if  thev  were  found  all  to 
charge  the  same  rates:  but  an  agreement  hf^ 
tween  the  companies  is  the  only  thing  ainvd 
at,  and  if  thoy  avoid  that  they  escn po  tb** 
law.  So  it  was  suggested  in  argument  th.it 
they  could  not  employ  the  same  adjuster  in 
case  of  loss.  We  do  not  perceive  nnythin:* 
to  hinder  their  doing  so,  although  it  may  be 
that  thev  would  have  to  be  careful  al>out 
the  terms  of  his  authority.  The  object  of 
the  law,  we  assume,  until  the  Iowa  court 
shall  decide  otherwise,  is  single, — to  keop 
up  competition, — snd  the  genoral  langua-re 
is  to  be  restricted  by  the  specific  provisions 
and  to  the  particular  end.     Limited  tk%  m^ 
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oadentaad  it  to  be  limited,  the  statute  goes 
M  farther  than  others  which  have  been  sub- 
ttiaed,  and  does  not  contravene  the  Consti- 
tntioi  of  the  United  States. 

The  trgument  before  us  very  properly  was 
rested  on  the  14th  Amendment.  Therefore 
it  it  muiecessary  to  discuss  the  other  ob- 
.<ctioos  fiuggpsted  in  the  bill. 

ilthoQgh  we  have  conceded  that  the  bill 
uktt  A  ease  for  an  injunction  if  its  pretn- 
oes  arc  tnie«  it  cannot  be  understood  to 
fhuft  that  the  auditor  \iill  go  further  than 
to  eiioree  the  act  as  properly  construed. 
Tbe  allegations  upon  information  and  be- 
lief, vhidi  we  have  stated,  probably  mean  no 
3»Rthan  that  the  plaintiffs  reasonably  sup- 
pose that  the  auditor  will  do  his  duty.  They 
lit  pressed  to  the  verge  when  they  are  taken 
to  set  forth  a  threat  to  do  that  They  cer- 
taialj  do  not  show  that  he  threatens  to  do 
Eoe.    . 

Decree  fei?^aeo. 

Mr.  Justice  Harlan«  concurring : 
It  is  dear  from  the  averments  of  the  bill 
tkt  the  insurance  companies  had  not,  prior 
U  the  institution  of  this  suit,  made  any 
v^Boation  or  agreement,  among  them- 
leJieg,  reUting  to  the  rates  to  be  charged 

h*w  iBsvance,  or  to  the  amount  of  commis- 
^ikai  *to  be  allowed  agents  for  procuring  in- 
•anaoe,  or  to  the  manner  of  transacting  fire 
anraaee  business  within  the  state.  They 
ixpuMid  a  desire  to  make  such  a  combina- 
>«  or  agreement,  but  were  apprehensive 
tbt  by  doing  so  they  would  come  into  con* 
^  vith  the  state  authorities.  The  auditor 
M  done  nothing  imder  the  statute,  and  will 
teT(  nothing  to  do  in  execution  of  its  pro- 
v^ioBs  unless  the  insurance  companies  en- 
tv  into  the  forbidden  combination  or  agree- 
Bol  Nevertheless,  the  plaintiffs  came  in- 
to eovrt,  avowed  that  they  had  not  as  yet 
knitted  the  statute,  but  asked  to  be  in- 
i«r»d  whether,  in  the  event  they  conclud- 
«1  to  do  90,  their  officers,  agents,  or  em- 
Mo?vc8  eould  be  legally  summoned  before 
t^  itate  anditor  for  examination,  as  pre- 
wW  in  i  1755.  In  other  words,  in  ad- 
^us  of  anything  being  done  in  violation  of 
t^  statute,  or  of  any  steps  being  taken  by 
tie  auditor  in  execution  of  its  provisions, 
tlie  opinion  of  the  court  was  asked  and  ob- 
tuied  as  to  its  constitutionality.  This  is  a 
'wy  eoDTenient — and,  in  my  judgment,  a 
■isduerous — mode  of  obtaining  the  opinion 
^*  t  court  upon  an  abstract  question  of  the 
^■tttitatiottality  of  a  statute  which  has  not 
^  lad  may  never  be  violated,  and  under 
'W  no  case  may  ever  arise  calling  for  ju- 
<5aal  interference.  It  is  as  if-  the  plain- 
ti5i  bad  addressed  a  personal  communica- 
^  to  the  court,  asking  to  be  informed  as 
to  vhat  they  might  safely  do.  It  seema  to  me 


that  the  suit  has  been  prematurely  brought. 
If  the  plaintiffs  should  make  such  a  combi- 
nation as  is  forbidden  by  the  statute,  the 
time  to  seek  judicial  interference  in  their 
behalf  would  be  when  the  state  auditor  pro- 
ceeds, or  in  some  definite  way  indicates  his 
purpose  to  proceed,  under  S  1755.  I  think 
the  decree  below  should  be  reversed  and  the 
bill  ordered  to  be  dismissed,  upon  the  ground 
that  no  facts  existed,  at  the  time  the  suit 
was  brought,  to  justify  a  judicial  tribunal 
in  delivering  a  judgment  as  to  the  constitu- 
tionality of  the  state  statute. 

As,  however,  the  court  considered  the  case 
upon  the  merits,  it  is  appropriate  to  say 
that  I  concur  with  the  court  in  holding  that 
the  section  of  the  statute  which  is  assailed 
is  not  invalid.  *The  business  of  fire  insur-[414] 
ance  is  of  such  a  peculiar  character,  so  in- 
timately connected  with  the  prosperity  of 
the  whole  community,  and  so  vital  to  the 
security  of  property  owners,  that  it  is  com- 
petent for  the  state  to  forbid  combinations 
and  agreements  among  fire  insurance  com- 
panies doing  business  within  its  limits,  in 
reference  to  rates,  agents'  commissions,  and 
the  manner  of  transacting  their  business. 
If,  in  the  judgment  of  the  state,  the  people 
who  desire  insurance  upon  their  property 
are  put  at  a  disadvantage  when  confronted 
by  a  combination  or  agreement  among  in- 
surance companies,  I  do  not  perceive  any 
sound  reason  why,  preserving  the  individual 
right  of  contracting,  it  may  not  forbid  such 
combinations  and  agreements,  and  thereby 
enable  the  insured  and  insurer  to  meet  on 
terms  of  equality.  Surely,  the  state  could 
enact  such  a  regulation  with  reference  to 
companies  organized  under  its  own  laws. 
If  that  be  so,  it  cannot  be  that  such  a  regu- 
lation may  not  be  made  applicable  to  foreign 
insurance  companies  doing  business  in  the 
state  only  by  its  consent. 


UNITED  STATES,  Appt, 

V. 

UTAH,  NEVADA,  &  CALIFORNIA  STAGE 
COMPANY.  (No.  61.) 


UTAH,  NEVADA,  k  CALIFORNIA  STAGE 
COMPANY,  Appt, 

V. 

UNITED  STATES.  (No.  52.) 
(    Sea  S.   C.   Reporter's  ed.  414-425.) 

■ 

1.  Post  office— mall  oontraot— extra  aerv- 
loe.— An  increase  in  the  service  required  on 
a  mail  route,  as  the  result  of  the  establish- 
ment of  a  new  distributing  station  in  the 
city  of  New  York,  amounting  to  more  than 
800,000  miles  of  additional  transfer  service. 
and   involving  an  additional  expenditure  of 
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nearly  |10,000  for  ferry  tolls,  cannot  he  re- 
quired by  the  Postmaster  General  without  ex- 
tra compensation,  under  the  authority  re- 
served to  him  in  the  contract  to  call  for  new, 
additional,  mail  messenger,  or  transfer  serv- 
ice without  additional  compensation. 

S.  Poatofllce— mall  contract—ellect  of 
mistake  In  advertlaement  for  pro- 
poaala^^The  positive  statement  In  the  gov- 
ernment's advertisement  for  proposals  for 
services  on  a  mail  route  that  the  number  of 
elevated  stations  to  be  served  was  two,  where- 
as in  fact  there  were  four  to  be  served,  en- 
titles the  contractor  to  additional  compensa- 
tion for  the  extra  service  thereby  necessitated, 
although  the  advertisement  required  bidders 
to  Inform  themselves  as  to  the  facts,  and 
stated  that  additional  compensation  would 
not  be  allowed  for  mistakes. 

8«  Poatoflloe  —  mall  eontraet  —  delivery 
of  mall  at  elevated  atatloaa.— The  car^^ 
rlage  of  the  mails  up  and  down  the  steps  at 
elevated  railroad  stations  is  called  for  by  a 
contract  for  performing  the  covered  regula- 
tion wagon,  mail  messenger,  transfer,  and 
mall  station  service  on  a  mail  route,  in  which 
the  contractor  agreed  to  take  the  mails  from 
and  deliver  them  to  -the  postoffices,  mail  sta- 
tions, and  cars. 

[N08.  51,  52.] 

Suhmitted  November  8,  1905,    Decided  No- 
vember 27,  1905. 

APPEAL  and  Cross  Appeal  from  the  Court 
of  Claims  from  a  judgment  awarding  a 
portion  of  tbe  extra  compensation  demanded 
for  services  performed  under  a  contract  for 
carrying  the  mails.    Affirmed, 

See  same  case  below,  39  Ct.  CI.  420. 

Statement  by  Mr.  Justice  Dayt 
This  is  an  appeal  and  cross  appeal  from 
a  judgment  of  the  court  of  claims  upon  a  de- 
mand for  extra  compensation  in  the  per- 
formanoe  of  a  contract  made  on  December 
21,  1892,  between  the  United  States,  repre- 
sented  by  the  Postmaster  General,  and  the 
Utah,  Nevada,  &  California  Stage  Company, 
for  the  rendition  of  certain  covered  regula- 
tion wagon,  mail  messenger,  transfer,  and 
station  service  on  mail  route  number 
207,003,  in  the  city  of  New  York,  for  a 
term  from  July  1,  1893,  to  June  30,  1897. 
The  advertisement  contained  certain  in- 
structions to  bidders,  a  part  of  which  is 
as  follow<«: 

"The  contractors  under  this  advertise- 
ment will  be  required  to  perform,  without 
additional  compensation,  any  and  all  new  or 
additional  service  that  may  be  ordered  from 
July  1,  1893,  or  at  any  time  thereafter  dur- 
ing the  contract  term,  whether  between  post- 
offices  and  railroad  stations,  between  post- 
offices  and  steamboat  landings,  between  post- 
offices  and  mail  stations,  or  between  the  sev- 
eral railroad  stations,  steamboat  landings, 
and  mail  stations  now  established  or  that  > 
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may  hereafter  be  established,  whether  caused 
by  the  establishment  of  new,  or  by  change  of 
site  of  existing,  postoffices,  railroad  stations, 
steamboat  landings,  or  mail  stations  within 
said  cities,  or  caused  by  the  alteration  of 
the  routes  made  necessary  by  any  other  rea- 
son. 

"The  statements  of  probable  additional 
service  that  may  be  necessary  on  the  routes 
under  this  advertisement  are  given  so  that 
bidders  may  be  as  fully  advised  as  possible 
of  the  amoimt  likely  to  be  required.  It 
will  not,  however,  limit  the  •liability  of  the[4161 
contractors  to  perform  all  service  that  may 
become  necessary  without  additional  pay. 

"Bidders  paust  inform  themselves  of  the 
distances,  the  running  time,  the  weight  of 
the  mails,  the  condition  of  hills,  streets, 
toll  bridges,  ferries,  and  obstructions  of  all 
kinds,  whereby  expense  may  be  incurred, 
and  as  to  the  probable  increase,  additional 
service,  or  changes  likely  to  be  rendered 
necessary.  Claims  for  additional  pay  based 
on  such  grounds,  or  for  alleged  mistakes  or 
misapprehensions  as  to  the  service  required, 
or  for  bridges  destroyed  or  ferries  discon- 
tinued, cannot  be  considered." 

The  stage  company,  having  submitted  a 
proposal  under  this  advertisement,  was 
awarded  the  contract,  and  the  same  was 
duly  entered  into.  Among  other  things  it 
was  stipulated: 

"To  take  the  mail  from  and  deliver  it  in- 
to the  postoffices,  mail  stations,  and  cars  at 
such  points  and  at  such  hours,  under  the 
directions  of  the  postmaster  at  New  York, 
N.  Y.,  approved  by  the  Postmaster  General, 
as  will  secure  despatches  and  connections 
and  facilitate  distribution,  and  at  the  con- 
tractor's expense  for  tolls  and  ferriage. 

"To  perform  all  new  or  additional  or 
changed  covered  regulation  wagon,  mail 
messenger,  transfer,  and  mail  station  serv- 
ice that  the  Postmaster  General  may  order 
at  the  city  of  New  York,  N.  Y.,  during  the 
contract  term,  without  additional  compensa- 
tion, whether  caused  by  change  of  location 
of  postoffice,  stations,  landing,  or  the  estab- 
lishment of  others  than  those  existing  at  the 
date  hereof,  or  rendered  necessary,  in  the 
judgment  of  the  Postmaster  General,  for 
any  cause,  and  to  furnish  such  advance  or 
extra  wagons  from  time  to  time  for  special 
or  advance  trips  as  the  Postmaster  General 
may  require,  as  a  part  of  such  new  or  addi- 
tional  service." 

After  the  contract  was  entered  into.  Con- 
gress having  made  an  appropriation  for  the 
purpose,  a  new  distribution  station  was 
established  at  Forty-fourth  street  and  Lex- 
ington avenue,  in  the  city  of  New  York, 
known  as  the  Industrial  building  station. 
At  the  time  of  the  advertisement  for  pro- 
posals, *which  resulted  in  the  contract,  to [4 17] 
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wiu  <m   September    15,    1892,  the    service 
tkreiB  referred  to  involyed  the  carrying 
of  t^  Duiils  for  approximately  973,674.22 
nikt  per  annum.    In    the    advertisement 
bidden  were  notified  that  the  probable  an- 
BoiJ  increase  in  such  service  would  amount 
to  4,718.40  miles.     Between  the  time  of  the 
tirtrtisement  and  the  time  when  complain* 
lit  entered  upon   the  performance  of  his 
oBBtnet,   additional   service  was    required 
vUd  inereased  the  amount  of  annual  mile- 
ifc  to  1,012,604.54  miles.     On  August  22, 
\9t  tn  order  was  made  by  the  Second  As- 
rirtait  Pbstmaster  Creneral,  requiring  addi- 
taonX  mail  service  to  supply  the  mail  sta- 
tiot  at  Forty-fourth  street  and  Lexington 
vnacut,  as  per  certain  statements  attached 
to  the  order,  and  a  further  order  was  made 
«  October  23,  1893,  for  additional  mail  sta- 
tioQ  Rrrice.    Under   the   arrangement   or 
^fnd  by  the -Department,  all  first-class  mat- 
ter (letters)    previously  collected    in    the 
&triet  of  Station  H  (removed  into  the  In- 
^satnMl  building    frcmi    156  East  Fourth 
*ti«t)  continued  to  be  received  and  han- 
^  Uere;  massed  matter  made  up  by  the 
•titet  for  the  East,  North,  and  West,  which 
W  previously    been   sent  to  the    general 
l*itoffiee  for  distribution,  was  sent  to  the 
IxiiBtnal  branch  to  be  distributed.    South 
o^  Weit  mail  waa  taken  there  during  the 
F«nod  within  sui(  and  assorted,  and  all  of 
tfe  lecoiid-class  bulky  matter  of  publishers 
»k«e  Fourteenth  street,  which  had  former- 
iy  been  received   at   the   general   postoffice 
ud  Station  O,  was  delivered  at  the  Indus- 
trie building;   also,   all   third  and  fourth 
^  matter,    mailed  in  upu>wn    stations, 
■^  had  previously  come  to  the  general 
?*toffice,  was  sent  to  the  Industrial  build- 
ag.  relieving  the    general  postoffice    from 
^uSiag  that  matter.     The  result  of  the  or- 
^  aforesaid  was  that  claimant  was  com- 
I*2ed  to  increase  the  number  of  wagon  trip? 
froB  October  25,  1893,  to  February  6,  1895, 
^f^  and  above  what  would  have  been  the 
'Dnnal  increase,  and  increased  the  distance 
to  be  traveled  by  the  wagons,  over  and  above 
tbe  normal  increase,  311,939  miles  for  the 
?«»d  from  October  5,  1893,  to  February  6, 

^]  *TW  Industrial  building  was  rented  in 
^^n^  1893,  for  postal  purposes,  in  order 
t«  relieve  the  general  postoffice,  which  had 
bttOBe  inadequate  to  accommodate  the  in- 
cnued  v(^ume  of  business.  Station  H,  on 
^  1,  1893,  was  moved  from  156  East 
^rfsy-fourth  street  into  the  Industrial  build- 
H-  In  connection  with  Station  H,  there 
voe  isaugorated  in  the  premises  the  dis- 
^^  departments,  variously  known  as  dis- 
^stataona. 

^  ertablishing  the  distribution  station 
K  tbe  Induatrial  building,  and  issuing  the 


orders  above  set  forth,  there  was  no  diminu- 
tion in  the  number  and  character  of  the 
nms  to  and  from  the  general  postoffice,  nor 
was  the  mileage  at  said  general  postoffice 
thereby  diminished.  To  perform  this  extra 
service  to  and  from  the  Industrial  building, 
the  claimant  was  required  to  purchase  from 
80  to  100  additional  horses,  and  from  32  to 
33  additional  wagons;  to  put  on  from  45 
to  46  new  runs,  and  to  employ  from  33  to 
50  additional  men,— drivers,  hostlers,  etc. 
The  orders  resulted  in  such  increased  speed 
in  carrying  the  mails  from  the  Industrial 
building  to  some  of  the  railroad  stations 
that  in  obeying  them  it  was  necessary  to 
violate  the  city  ordinances  as  to  the  rate  of 
speed;  it  largely  increased  the  wear  and 
tear  on  the  wagons;  it  injured  and  short- 
ened the  period  of  usefulness  of  the  horses, 
some  of  them  dying  from  overexertion  in 
hot  weather  by  reason  of  the  fast  driving, 
made  necessary  by  the  short  time  allowed 
to  make  the  various  trips. 

The  increase  of  runs  to  the  railroad  sta- 
tions outside  of  the  city  of  New  York,  made 
necessary  by  the  establishment  of  the  extra 
service  from  the  Industrial  building,  in- 
creased the  necessary  expenditure  by  the 
claimant,  in  the  matter  of  ferry  tolls,  in 
the  sum  of  $9,950.22. 

At  no  time  prior  to  the  making  of  said 
bid,  or  prior  to  entering  into  said  contract, 
was  any  intimation  or  information  given 
by  the  defendants'  officers  to  claimant  that 
they  contemplated  or  intended  the  establish- 
ment of  a  service  at  the  Industrial  building. 

*A  postal  station  was  established  in  the [419] 
Industrial  building,  and  the  contractor  was 
required  to  transport  the  mails  between  it 
and  the  various  railroaa  stations  and  some 
postal  stations.  This  postal  station  was 
constituted  as  follows: 

"Station  H  was  moved  May  1,  1893,  from 
its  location  at  No.  156  East  Fifty-fourth 
street  into  the  above-named  premises. 

"Thereafter,  on  September  1,  1893  (serv- 
ice began  October  4,  1893),  there  was  inau- 
gurated in  the  same  premises  and  in  con- 
nection with  Station  H  the  distribution  de- 
partment, which  was  variously  known  as 
'Distribution  station,'  'Industrial  station,' 
and  'Station  H  (distribution  department),' 
and  the  two  together  were  sometimes  known 
as  'Industrial  branch  station.' 

"Before  and  after  the  removal  of  Station 
H,  as  above  stated,  it  was  in  all  respects  a 
branch  postoffice,  at  which  there  were  col- 
lections and  deliveries  of  mail  by  carriers, 
distribution  of  mail  matter  for  despatch, 
registration  of  letters,  sale  of  stamps,  and 
the  issuing  of  money  orders. 

"Both  that  part  of  the  industrial  branch 
whidi  had  been  known  as  Station  H,  and 
that  part  which  was  referred  to  as  'Dis- 
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tribution  station/  etc.,  were  situated  on  the 
same  floor  of  the  Industrial  building,  and 
were  at  all  times  connected  by  a  passage- 
way. The  former  was  in  charge  of  a  super- 
intendent of  station,  and  the  latter  was,  un- 
til January  5,  1895,  under  the  direction  of 
an  assistant  of  the  superintendent  of  mails 
of  the  general  postofflce.  Station  H  con- 
tinued the  collection  and  delivery  of  mail 
by  carriers,  the  sale  of  stamps,  the  registra- 
tion of  matter,  and  sale  of  money  orders, 
while  the  distribution  department  had 
charge  of  the  distribution  of  second,  third, 
and  fourth  class  matter.  The  collectors  for 
Station  H  proper  carried  their  collecvions 
of  mail  directly  into  and  deposited  theui  in 
the  distribution  department,  and  the  dis- 
tribution for  despatch  and  the  assortment 
for  city  delivery  were  made  there. 

"After  the  equipment  of  Industrial  branch 
station,  second-class  mail  matter -mailed  by 
publishers  and  originating  north  of  Four- 
teenth street  was  mailed  at  that  station. 
[420]  '"This  mail  matter  had  previously  been 
mailed  at  the  general  postofBoe  and  at  Sta- 
tion O,  at  which  points  the  distribution  had 
theretofore  been  made  and  despatch  made 
to  the  several  railroad  stations,  as  specifical- 
ly stated  in  the  advertisement.  Thereafter 
no  further  such  mailing  of  second-class  mat- 
ter, was  made  at  Station  0,  and  all  des- 
patches of  said  mailed  matter  for  the  West 
and  New  England  states  and  to  and  from 
Grand  Central  station  were  made  from  the 
Industrial  branch  station,  a  distance  of  ap- 
proximately 6  blocks,  instead  of  from  the 
general  postoffice,  3}  miles  distant,  and 
from  Station  0,  1%  miles  distant,  as  there- 
tofore. 

"The  congested  state  of  the  general  post- 
office  on  account  of  lack  of  adequate  space, 
for  the  remedy  of  which  Station  0  had  been 
established  some  years  before,  was  well 
known  for  some  time  prior  to  the  advertise- 
ment and  proposal  for  this  service." 

The  advertisement  of  September  15,  1892, 
containing  provision  for  covered  regulation 
wagon,  mail  messenger,  transfer,  and  station 
service,  which  was  made  a  part  of  the  con- 
tract, undertook  to  give  a  schedule  of  serv- 
ice probably  required  in  the  city  as  the  same 
existed  and  was  in  operation  on  August  15, 
1892,  as  stated  in  the  advertisement,  "so 
that  bidders  might  be  as  fully  advised  as 
possible  of  the  amount  of  service  likely  to 
be  required.''  The  advertisement  inadvert- 
ently stated  the  service  between  the  Man- 
hattan Elevated  Railroad  station  and  the 
general  postoffioe  and  certain  branch  sta- 
tions at  one  half  of  the  number  of  transfers 
actually  required,  consequently  the  stage 
company  was  required  to  perform,  and  did 
perform,  double  the  number  of  trips  sped- 
fled. 
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In  the  performnnce  of  the  contract  certain 
foot  service  was  required,  which,  it  is  con- 
tended, was  not  included  in  the  contract, 
which  necessitated  479,875  trips  going  up 
and  down  steps  in  making  delivery  of  mail 
to  messengers  on  elevated  trains,  the  serv- 
ice requiring  the  employment  of  additional 
men  at  each  station. 

From  the  findings  of  fact  the  court  of 
claims  held  the  complainant  'entitled  to  re-[421] 
cover  the  sum  of  $68,483  as  coifipensation 
for  the  additional  service  under  the  orders 
of  the  Department,  made  necessary  by  the 
establishment  of  the  extra  service  in  con- 
nection with  the  Industrial  building,  the 
sum  including  $9,950.22  expenses  incurred 
by  the  stage  company  in  the  matter  of  ferry 
tolls;  also  $14,538  because  of  the  double 
service  required  between  the  Manhattan 
Elevated  Railroad  and  the  general  postoffico 
and  certain  branch  postoffices,'  growing  out 
of  the  mistake  in  the  advertisement  in  stat- 
ing the  number  of  trips  required  at  one  half 
the  actual  number.  It  disallowed  the  claim 
for  extra  compensation  on  account  of  the 
'*foot  service"  required  in  delivering  the 
mail  upstairs  at  the  elevated  railway  sta- 
tions.    39  Ct.  CI.  440. 

A98i8tant  Attorney  General  Pradt  and 
Mr,  Joseph  Stewart  for  the  United 
States.  » 

Messrs,  A.  A.  Hoehlins,  Jr.,  and  J. 
H.  MoGowan  for  the  Utah,  Nevada,  & 
California  Stage   Company. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

It  is  the  contention  of  the  government 
that,  under  the  authority  of  the  Postmaster 
General  to  require  new  or  additional  mail 
messenger  or  transfer  service,  without  ad- 
ditional compensation,  the  contractor  might 
be  required  to  perform  the  additional  service 
made  necessary  by  the  establishment  of  the 
Industrial  building  branch  luader  the  author- 
ity of  the  act  of  Congress  of  March  3,  1893 
(27  Stat  at  L.  732,  chap.  213),  authorizing 
the  renting  of  the  building  to  be  used  for 
general  postoffice  purposes  in  the  city  of 
New  York.  The  findings  of  fact  establish 
that  this  Industrial  building  branch  was 
more  than  3  miles  distant  from  the  general 
postoffice,  and  was  intended  to  and  did  trans- 
act nearly  all  of  the  business  north  of  Four- 
teenth street.  This  necessitated  the  carry- 
ing of  the  mails,  not  only  trom  the  *general[422] 
postoffice  to  the  railroad  stations,  but  to  and 
from  the  branch  station  established  at  the 
Industrial  building.  In  order  to  perform 
this  service  under  the  directions  of  the  De- 
partment, complainant  was  required  to 
furnish  90  additional  horses,  more  than  30 
additional  wagons,  and  from  33  to  50  addi- 
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ttad  men,  requiring  an  additional  distance 
tp  be  traveled  in  wagons,  over  and  above 
the  normal  increase,  of  311,939  miles  for 
\ht  period  from  October  6,  1893,  to  February 
(»  1895,  and  to  pay  an  increased  sum  for 
ferrying  the  wagons  across  the  North  and 
£ist  rivers  of  $9,950^2.  Can  such  enor- 
B008  increase  of  the  service  required  and 
tke  expense  entailed  be  exacted  of  a  con- 

I  tnetor  who  had  agreed  to  perform  new  or 
idditioBal  service  of  the  kind  specified  with- 
out additional  compensation?  There  can 
be  BO  doubt  that  the  purpose  of  placing 
tbii  stipulation  in  the  contract  was  to  re- 
fdre  the  performance,  without  additional 
eonpensation,  of  new  or  additional  service 
whidh  might  arise  from  improved  methods 
k  the  transaction  of  the  business  of  the 
Portoffiee  Department  and  in  the  increased 
dnaad  for  service  resulting  from  the 
pQwth  and  developments  of  towns  and 
dties.  The  contract  gave  to  the  Postmas- 
ta  General  very  considerable  discretion  in 
ailing  for  additional  service  which  might 
wfolt  from  these  causes,  without  compensa- 
tioB.  This  was  well  illustrated  in  the  case 
of  Bkv€n»  V.  United  States,  196  U.  S.  229, 
fi  L  ed.  457,  25  Sup.  Ct.  Rep.  229,  in 
T^iefa  it  was  held  that  while  the  Postmaster 
G«seral  might  not  order,  under  such  a  con- 
tnd,  service  of  a  different  character  not 
Titliin  the  contractual  arrangement,  he 
9'i^i  order,  without  additional  compensa- 
tkiQ,  a  change  in  the  service  which  required 
tkr  mail  to  be  taken  to  and  from  street  cars. 
Bet  at  crossings  instead  of  landings  and 
itatkms.  In  that  case  it  happened  the  bur- 
«ia  upon  the  contractor  was  not  increased. 
Bst  in  the  present  case  we  find  more  serv- 
ice required,  amounting  to  additional  mile- 
ife  of  hundreds  of  thousands  of  miles,  and 
tfae  payment  of  a  large  additional  sum  of 
Boaey  for  ferrying  wagons  to  deliver  the 
aiails.  There  must  be  some  limit  to  i>he 
•erviee  which  can  be  required  without  ad- 

\l^.iitxami  compensation,  under  "the  authority 
Twted  in  the  Postmaster  General  by  the 
omtraet,  to  call  for  new  or  additional  serv- 
i«  of  the  same  character.  Otherwise  it  is 
viUliB  ihe  power  of  the  government  to  ruin 
1  omtraetor  by  new  and  wholly  unanticipat- 
ed demands,  which  caution  and  prudence, 
Wpcvo'  great,  could  not  have  foreseen.  If 
tldi  were  a  contract  between  individuals, 
a  daim  of  the  right  to  require  this  vast 
aacmnt  of  additional  work — evidently  not 
»itkia  the  contemplation  of  the  parties — 
*i&oixt  additional  compensation  would 
hardly  be  seriously  entertained.  The  same 
pnnexples  of  right  and  justice  which  pre- 
vail between  individuals  should  control  in 
<lie  eonstruetion  and  carrying  out  of  con- 
tracts between  the  government  and  individ- 
■Ak  The  phrase  "new  or  additional  serv- 
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ice"  is  not  one  of  exact  meaning,  defining 
the  precise  extent  of  the  obligation  incurred, 
and  permits  the  court  to  give  it  a  reason- 
able construction  with  a  view  to  doing  jus- 
tice between  the  parties.  In  giving  a  prop- 
er construction,  the  court  is  required  to  ex- 
amine the  entire  contract,  to  consider  the 
relation  of  the  parties,  and  the  circum- 
stances under  which  it  was  signed.  Chicago, 
R.  I.  d  P.  R'  Co.  V.  Denver  d  R,  O,  R,  Co. 
143  U.  S.  590,  609,  36  L.  ed.  277,  281,  12 
Sup.  Ct.  Rep.  479.  It  was  said  by  Mr.  Jus- 
tice White,  in  O'Brien  v.  Miller,  168  U.  S. 
287,  297,  42  L.  ed.  469,  473,  18  Sup.  Ct. 
Rep.  140,  144: 

"The  elementary  canon  of  interpretation 
is  not  that  particular  words  may  be  isolat-  * 
edly  considered,  but  that  the  whole  con- 
tract must  be  brought  into  view,  and  in- 
terpreted with  reference  to  the  nature  of 
the  obligations  between  the  parties,  and  the 
intention  which  they  have  manifested  in 
forming  them.  Boardman  v.  Reed,  6  Pet. 
328,  8  L.  ed.  415;  Chesapeake  d  0,  Canal  Co. 
V.  Hill,  15  Wall.  94,  21  L.  ed.  04." 

And,  upon  the  same  subject,  Mr.  Justice 
Bradley,  in  the  case  of  Chesapeake  d  0. 
Canal  Co.  v.  Hill,  15  Wall.  94,  99,  21  L.  ed. 
64,  67,  said: 

"We  should  look  carefully  to  the  sub- 
stance of  the  original  agreement,  .  .  . 
as  contradistinguished  from  its  mere  form, 
in  order  that  we  may  give  it  a  fair  and 
just  construction,  and  ascertain  the  sub- 
stantial intent  of  the  parties,  which  is  the 
fundamental  rule  in  the  construction  of  all 
agreements.'* 

We  cannot  believe  it  possible  that  the 
parties  to  this  contract  contemplated  the  es- 
tablishment of  a  new  postal  department  •in  (.424] 
the  city  of  New  York  not  then  authorized 
by  any  act  of  Congress,  which  should  so 
greatly  increase  the  service,  requiring  more 
than  300,000  miles  of  additional  transfer 
service  and  nearly  $10,000  of  additional  ex- 
pense for  ferrying  during  the  time  covered 
in  the  suit.  The  government,  in  its  adver- 
tisement, had  stated  the  probable  additional 
annual  mileage  at  6,718.40  miles.  This 
may  be  presumed  to  have  been  a  fair  and 
impartial  estimate,  made  for  the  benefit  of 
those  with  whom  the  government  was  about 
,  to  contract,  notwithstanding  they  were 
warned  that  it  was  not  conclusive.  There 
is  nothing  in  the  record  to  show  that  it  was 
not  a  reasonable  estimate  in  the  li^ht  of 
the  facts  then  known.  In  this  case,  after 
the  contract  was  entered  into,  this  enormous 
new  service,  clearly  not  intended  by  either 
of  the  parties  to  be  rendered,  was  required. 
In  this  instance  we  think  the  limit  of  reason- 
able requirement  under  the  new  and  addi- 
tional service  clause  was  exceeded,  and  the 
service  required  cannot  be  held  to  be  with- 
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in  the  terms  of  the  contract.  We  find  no 
error  in  the  court  of  claims  reaching  this 
conclusion. 

2.  The  second  question  involved  is  as  to 
the  right  of  the  contractor  to  recover  be- 
cause the  government's  advertisement  for 
proposals,  instead  of  stating  the  number  of 
elevated  stations  to  be  serveu  at  four,  which 
was,  in  fact,  the  number,  gave  the  number 
of  stations  at  two,  thus  doubling  the  number 
of  trips  necessary.  It  is  true  that  the  ad- 
vertisement required  the  bidders  to  inform 
themselves  as  to  the  facts,  and  stated  that 
additional  compensation  would  not  be  al- 
lowed for  mistakes;  but,  in  the  present  in- 
stance, the  government,  in  its  advertisement, 

.  had  positively  stated  the  number  of  stations 
at  two.  The  contractor  had  a  right  to  pre- 
sume that  the  goyemment  knew  how  many 
stations  were  to  be  served;  it  was  a  fact 
peculiarly  within  the  knowledge  of  the  gov- 
ernment agents,  and  upon  which,  in  the  ad- 
vertisement, it  spoke  with  certainty.  We  do 
not  think,  when  the  statement  was  thus  im- 
equivocal,  and  the  document  was  prepared 
for  the  guidance  of  bidders  for  government 
service,  that  the  general  statement  that  the 
[425] contractor  must  investigate  *for  himself,  and 
of  nonresponsibility  for  mistakes,  would  re- 
quire an  independent  investigation  of  a  fact 
which  the  government  had  left  in  no  doubt. 
We  think  the  court  of  claims  correctly  al- 
lowed this  item. 

3.  As  to  the  compensation  for  the  so- 
called  "foot  service,"  for  carrying  the  mails 
up  and  down  the  steps  at  the  elevated  rail- 
road stations,  the  delivery  of  the  mail  at  the 
foot  of  the  steps  would  not  have  been  suffi- 
cient, and  the  contractor  agreed  to  deliver 
the  mail  into  the  postoffices,  mail  stations, 
and  cars.  The  statement  of  facts  shows 
that  the  preceding  contractor  had  delivered 
the  mail  on  the  platform  of  the  stations,  at 
the  door  of  the  cars.  We  think  the  con- 
tract was  not  exclusively  for  wagon  service, 
but,  reasonably  construed,  required  the  de- 
livery of  the  mail  into  the  elevated  stations 
in  such  wise  as  to  be  placed  in  the  cars,  and 
consequently  required  it  to  be  carried  up- 
stairs without  extra  allowance  of  pay.  We 
find  no  error  in  disallowing  this  claim  for 
extra  compensation. 

The  judgment  of  the  Court  of  Claime  is 
cffirmetL 


MART  MABEL  BOGERS,  Appt, 

HENRY  H.  PECK  and  Wilson  S.  Lovell. 

(See  8.  C.  Reporter's  ed.  425-437.) 
1.    Habeas      eorpas^Federal      laterfer- 


eaee  vrttM  state  admlalatratioa  ef 
erlmlnal  law.— The  Federal  coorts  will 
not  interfere  by  habeas  corpus  with  a  state 
in  the  administration  of  its  criminal  law 
unless  fundamental  rights  specially  securtd 
by  the  Federal  Constitution  are  inraded. 

2.  Coaatltatloaal  law— 4ae  process  sf 
lavr— solitary  coafiaeineBt  after  ortip* 
laal  date  fixed  for  execatloa  of  death 

senteaee.— Solitary  confinement  hj  the  sutt 
authorities  pending  the  execution  of  a  dcsU 
sentence  after  the  original  day  fixed  for  tii« 
execution  of  that  sentence  has  passed,  cres 
if  unwarranted,  is  not  a  denial  of  the  dm 
process  of  law  guaranteed  by  the  14 tb 
Amendment   to   the   Federal   Constitutioii. 

3.  CoBstltvtIonal  la^r— due  process  sf 
lavr  la  execatloa  of  deatk  seateace.^ 

No  denial  of  the  due  procesa  of  law  guar- 
anteed by  U.  8.  Const.  14th  Amend,  will 
result  from  the  execution  of  a  death  sen- 
tence because  of  the  failure  of  the  highest 
state  court,  on  denying  a  motion  for  a  new 
trial,  to  fix  a  day  for  execution,  where  the 
goyernor  of  the  state  had,  by  a  repriere, 
already  definitely  fixed  the  time  for  exe- 
cution at  a  day  which  had  not  arrired  whea 
the  court  made  its  decision. 


4.  CoBStltvtIoaal 
la'vr  la  provldlapr  for  appellate 
▼lei)r  la  crlailaal  cases.— The  due  pro- 
cess of  law  guaranteed  by  U.  S.  Const.  14  th 
Amend,  does  not  require  that  the  highest 
state  court  for  the  reyiew  of  a  conyictloa 
of  capital  crimes  be  held  In  any  particular 
county  of  that  state,  whatever  may  be  the 
requirement  of  the  state  Constitution  In  that 
respect. 

5.  Habeas  corpus— state  laterffereaee 
pcadlav  flaal  JvdKaieat.^A  reprlere  b7 
the  goyernor  of  a  state,  postponing,  uatil  a 
fixed  date,  the  execution  of  a  death  sentence, 
evidently  granted  to  permit  the  prisoner  te 
appeal  to  the  Supreme  Court  of  the  Cnittd 
States  from  the  order  of  a  district  coart  de- 
nying habeas  corpus,  is  not  a  proceedini 
against  the  prisoner  within  the  meaning  of  V 
S.  Rev.  Stat,  f  7C6,  as  amended  by  the  act  ol 
March  3,  1803  (27  Stat  at  L.  751,  chap.  22«^ 
U.  8.  Comp.  Stat.  1001,  p.  507),  nulllfrtni 
any  proceeding  against  a  person  in  prison  oi 
confined  or  restrained  of  his  liberty.  In  anj 
state  court,  or  by  authority  of  any  Btat« 
pending  the  proceedings  or  appeal  In  habeai 
corpus  cases  in  the  Federal  courts. 

[No.  868.] 

Argued    November   6,    1905.    Decided    So- 
vemher  t7,  1905. 


APPEAL  from  the  District  Court  of  tin 
United  SUtes  for  the  District  of  Ver 
mont  to  review  an  order  denying  a  petitioi 
for  a  writ  of  habeas  corpus.     Affirwied, 
See  same  case  below,  138  Fed.  061. 
The  facts  are  stated  in  the  opinion. 


NOTB. — On    habecs    corps*    in    the    Federal  ^  616 :  Re  Huse,  25  C.  C.  A.  4 ;  and  Ttnsley  V 
courts — see  notes  to  Re  Relnits,  4  L.R.A.  236 ;  1  Anderson,   43  L.  ed.  U.  S.  01. 
SUte  em  reL   Cochran  v.  Winters,  10  L.B.A.  I     As  to  what  oonetitutee  das  prcoeee  ef  Imw 
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HoGVBs  V.  Peck. 


Jr0itrt.  Traey  Xi.  Jeffords  and  T.  W. 

lUhm&f  tLTgaed  the  cause,  and,  with  Mr. 
f.  jr.  Bmtier,   filed  a  hrief  for  appellant: 

Sditaiy  confinem^it  with  the  sentence  of 
teth  is  hdd  to  constitute^  in  and  of  itself, 
I  Kpartte  and  severe  punishment  in  ad- 
&imL  to  being  in  custody  until  execution 
bj  hsogiiig. 

Rt  Medley y  134  U.  S.  160,  33  L.  ed.  835, 
10  Sop.  Ct  Rep.  384. 

Wbenerer  a  citizen  is  denied  a  right 
funoteed  by  the  Federal  Ck>nstitution,  or 
ii  subjected  to  a  penalty  forbidden  by  it, 
t^  Federal  courts  have  jurisdiction,  and 
M?  gitnt  relief. 

£v  porfe  RoyaU,  117  U.  S.  241,  29  L.  ed. 
80,  6  Sup.  Ct.  Rep.  734. 

Ij:v  in  its  regular  course  of  administra* 
tioo  through  courts  of  justice  is  due  process 
o(Iav. 

fltrtodo  V.  California,  110  U.  S.  516,  28 
L«L  232,  4  Sup.  Ct.  Rep.  Ill,  292. 

A  Federal  court  has  jurisdiction  to  dis- 
eksrge  from  the  custody  of  state  officials 
UT  person  restrained  of  •  his  liberty  in 
noUtioB  of  the  Constitution,  and  may  exer- 
ciie  iti  discretion  in  the  light  of  the  circum- 
itiBces. 

yiiweso/a  ▼.  Brundage,  180  U.  S.  499,  45 
Lfd  639,  21  Sup.  Ct.  Rep.  455;  Markuson 
T.JW-fcer,  175  U.  S.  184,  44  L.  ed.  125,  20 
Sop.  a.  Rep.  76. 

The  Constitution  applies  to  any  person. 
h  Ueper  v.  Texas  the  court  seems  to  have 
larted  this  provision  to  "particular  per- 
Hu  or  classes  of  persons."  By  the  use  of 
^»t  expressions  it  can  hardly  be  possible 
tbt  the  Supreme  Court  intended  to  amend 
•r  limii  the  express  words  "any  person"  to 
iptrticiilar  person  or  class  of  persons.  It 
rodr  was  intended  to  apply  to  any  person, 
rifi  or  poor,  white  or  black,  young  or  old, 
■>lc  or  female. 

139  U.  S.  462,  35  L.  ed.  225,  11  Sup.  Ct. 
Efp.  577. 

The  reason  of  the  rule  that  the  court 
oailly  refuses  to  review  the  decisions  of 
■tite  oonrts  on  habeas  corpus,  and  compels 
fwoTt  to  writ  of  error,  as  stated  in  the 
i««iing  case  of  Baker  v.  Orice,  169  U.  S. 
»i  e  L.  ed.  748,  18  Sup.  Ct.  Rep.  323, 
fflo^entally  touches  this  case.  This  is  a 
^>«e  of  ''peculiar  urgency;"  error  is  being 
"■■ntted,  since  the  judgment  of  the  in- 
fcnor  court  has  been  superseded  or  vacated 
^  the  supreme  court.  It  is  an  attempt  of 
tit  state,  by  its  officers,  to  execute  a  sen- 
*•«  vacated  by  the  court.  There  is  no 
•ctkjo  of  the  court  in  this  regard  to  which 
■wr  can  be  assigned. 


Tinsley  v.  Anderson,  171  U.  S.  101,  43  L. 
cd.  91,  18  Sup.  Ct.  Rep.  805;  Newport  Light 
Co.  V.  t^ewport,  151  U.  S.  527,  38  L.  ed.  259, 
14  Sup.  Ct.  Rep.  429;  Pepke  v.  Cronan,  156 
U.  S.  100,  39  L.  ed.  84,  15  Sup.  Ct.  Rep. 
34. 

This  is  one  of  the  cases  of  so  exceptional 
a  nature  that  this  writ  is  the  only  course. 

Re  Neagle  {Cunningham  v.  V eagle)  135 
U.  S.  1,  34  L.  ed.  55,  10  Sup.  Ct.  Rep.  658; 
R^  honey  {Thomas  v.  honey)  134  U.  S.  372, 
33  L.  ed.  949,  10  Sup.  Ct.  Rep.  584. 

Courts  illegally  constituted,  whose  judg- 
ment and  sentence  are  void,  do  not  furnish 
the  citizen  with  due  legal  process.  An  in- 
dictment in  a  state  court,  obtained  by  un- 
lawful discrimination,  is  void. 

Rogers  v.  Alabama,  192  U.  8.  226,  48  L. 
ed.  417,  24  Sup.  Ct.  Rep.  257. 

Even  a  sane  person  cannot  waive  anything 
in  a  capital  cause. 

People  V.  Barheri,  149  N.  Y.  256,  52  Am. 
St.  Rep.  717,  43  N.  E.  035. 

The  exercise  of  jurisdiction  by  this  court 
to  protect  constitutional  rights  cannot  be 
declined  when  it  is  plain  that  the  very 
result  of  a  decision  is  to  deny  the  rights. 

Rogers  v.  Alabama^  supra. 

Mr,  Clarke  C.  Fitts  argued  the  cause 
and  filed  a  brief  for  appellees: 

Appellant's  mere  averment  that  she  is 
detained  in  violation  of  the  Constitution 
and  laws  of  the  United  States,  and  is  re- 
strained in  violation  of  the  Constitution 
of  the  United  States,  is  merely  an  averment 
of  a  conclusion  of  law,  and  not  of  fact;  and 
is  not  sufficient  to  give  the  court  juris- 
diction. 

Sawyer  v.  Piper.  189  U.  S.  154,  47  L.  ed. 
757,  23  Sup.  Ct.  Rep.  633;  Whitien  v.  Tom- 
linson,  160  U.  S.  231,  40  L.  ed.  406,  16  Sup. 
Ct.  Rep.  297;  Craemer  v.  Washington,  168 
U.  S.  124,  42  L.  ed.  407,  18  Sup.  Ct.  Rep.  1; 
Re  Cuddy,  131  U.  S.  280,  33  L.  ed.  154,  9 
Sup.  Ct.  Rep.  703 ;  Kohl  v.  hehlback,  160  U. 
S.  293,  40  L.  ed.  432,  16  Sup.  Ct.  Rep.  304. 

The  granting  of  a  reprieve  under  the  Con- 
stitution of  Vermont  is  an  executive  func- 
tion.   It  is  favor  to  the  prisoner. 

Re  Cross,  146  U.  S.  277,  36  L.  ed.  972,  13 
Sup.  Ct.  Rep.  109. 

The  Federal  Constitution  neither  grants, 
nor  forbids,  to  the  governor  of  a  state,  the 
right  to  stay  the  execution  of  a  sentence. 

Storti  V.  Massachusetts,  183  U.  S.  141, 
46  L.  ed.  122,  22  Sup.  Ct.  Rep.  72. 

In  hambert  v.  Barrett,  159  U.  S.  663,  40 
L.  ed.  297,  16  Sup.  Ct.  Rep.  135,  this  court 
held  that  the  question  whether  there  was 
authority  to  issue  a  reprieve  or  death  war- 


■•  Kmtx  T.  Sumption,  2  L.R.A.  655,  and 
"•<«:  lu  Gannon,  5  L.R.A.  369,  and  note;  Ul- 
■M  ▼.  Baltimore.  11  L.R.A.  224.  and  note: 
ttd  QstBian    v.   Tacker,    18  L.R.A.   804,   and 

!••  U.  a.  U.  S.,  Book  50. 


note.     And    see    notes    to    People    v.    O'Brien. 
2  L.R.A.   255:   Pearson  v.  Tewdall,  24   L.   ed. 
U.   8.   436;  and  Wilson  ▼.  Nortlr   Carolina,  42 
L.   ed.   U.    S.    865. 
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rant  was  for  the  atate  court  alone  to  de- 
termine. 

The  authority  of  the  governor  to  fix  a 
certain  date  for  the  execution  to  take  place 
is  an  incident  to  the  power  to  grant  re- 
prieves. 

Clifford  V.  Heller,  63  N.  J.  L.  105,  57 
L.R.A.  312,  42  Atl.  155. 

The  reprieve  is  not  a  new  sentence,  and 
the  execution  under  it  is  not  by  way  of  a 
new  sentence,  but  by  reason  of  the  ex- 
piration of  a  temporary  suspension  of  the 
original  sentence. 

Ex  parte  Fleming,  60  Miss.  910. 

The  failure  of  the  state  supreme  court  to 
appoint  a  time  for  executing  the  sentence 
is  a  matter  of  state  procedure. 

Jjamhert  v.  Barrett,  supra;  Broion  v.  Netv 
Jersey,  175  U.  S.  174,  44  L.  ed.  119,  20  Sup. 
Ct.  Rep.  77 ;  Batdicin  v.  Kansas,  129  U.  S. 
67,  32  L.  ed.  642,  9  Sup.  Ct.  Rep.  193. 

Any  question  relating  to  procedure  in  the 
state  court  cannot  te  raised  by  habeas  cor- 
pus. A  writ  of  error  is  the  proper  remedy 
to  review  judgments  and  practice  of  state 
courts. 

Re  Frederich,  149  U.  S.  70-78,  3T  L.  ed. 
653-657,  13  Sup.  Ct.  Rep.  793;  Markuson 
V.  Bov4;her,  175  U.  S.  184,  44  L.  ed.  124,  20 
Sup.  Ct.  Rep.  76;  Re  Schneider,  148  U.  S. 
162,  37  L.  ed.  406,  13  Sup.  Ct.  Rep.  572; 
Re  Duncan  {Duncan  ▼.  McCdll)  13§  U.  S. 
449,  35  L.  ed.  219,  11  Sup.  Ct.  Rep.  673. 

The  appellant  complains  that  her  rights 
under  the  Constitution  of  the  United  States 
have  been  infringed  because  she  has  been 
denied  the  right  of  appeal  for  a  correction  of 
errors  of  the  trial  court.  She  sajrs  there 
is  no  supreme  court  of  the  state  of  Vermont 
to  which  she  has  the  right, to  appeal  for  a 
correction  of  the  errors  which  she  alleges 
occurred  on  her  trial  in  county  court.  This 
question,  as  the  appellant  makes  it,  raises 
only  the  question  of  the  Constitution  of  the 
state  of  Vermont  and  the  alleged  collision 
of  the  state  statute  with  the  state  Consti- 
tution.    It  is  not  a  Federal  question. 

Baldwin  v.  Kansas,  Broum  v.  New  Jersey, 
and  Lambert  v.  Barrett,  supra;  Porter  v. 
Foley,  24  How.  415,  16  L.  ed.  740. 

A  state  may  provide  one  judicial  system 
for  one  county  and  another  for  an  adjoining 
county  so  long  as  it  does  not  abridge  the 
privileges  and  immunities  of  citizens  of  the 
United  States,  nor  deprive  any  person  of 
his  rights  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws  in  the  same 
county. 

Missouri  v.  Lewis  {Bowman  v.  Lewis) 
101  U.  S.  33,  26  L.  ed.  993. 

This  court  has  nothing  to  do  with  the 
wrongs  which  may  have  been  inflicted  by 
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an  individual  upon  the  appellant.    It  is  only 
to  inquire  into  what  the  state  has  done. 

Murphy  v.  Massachusetts,  177  U.  S.  155, 
44  L.  ed.  711,  20  Sup.  Ct.  Rep.  639;  Peo- 
ple ex  rcl.  Trczza  v.  Brush,  128  N.  Y.  536. 
28  N.  E.  533. 

This  court  has  repeatedly  frowned  upon 
attempts  to  use  the  writ  of  habeas  corpus 
in  place  of  a  writ  of  error. 

Re  Swan,  150  U.  S.  637,  37  L.  ed.  1207. 
14  Sup.  Ct.  Rep.  225;  Pepke  v.  Cronan,  155 
U.  S.  100,  101,  39  L.  ed.  84,  15  Sup.  Ct.  Rep. 
34;  Davis  v.  Burke,  179  U.  S.  399.  45  L.  ed. 
249,  21  Sup.  Ct.  Rep.  210;  Minnesota  v. 
Brundage,  180  U.  S.-499,  505,  45  L.  ed.  630. 
642,  21  Sup.  Ct.  Rep.  455. 

Under  the  writ  of  habeas  corpus,  the 
court  can  exercise  no  appellate  jurisdiction 
over  the  proceedings  of  the  trial  court  or 
courts  of  the  state,  nor  review  their  con- 
clusions of  law  or  fact  and  pronounce  them 
erroneous. 

Re  Frederich,  supra;  Ex  parte  Siehold, 
100  U.  S.  371,  25  L.  ed.  717;  Ex  parte  Cur- 
tis, 100  U.  S.  371,  27  L.  ed.  232,  1  Sup.  Ct 
Rep.  381;  Ex  parte  YarbrougK  110  U.  S 
651,  28  L.  ed.  274,  4  Sup.  Ct.  Rep.  152;  Er 
parte  Wilson,  114  U.  S.  417,  29  L.  ed.  89,  5 
Sup.  Ct.  Rep.  935;  Ex  parte  Royall,  117  U 
S.  241,  29  L.  ed.  868,  6  Sup.  Ct.  Rep.  734; 
Stevens  v.  Fuller,  136  U.  S.  468,  34  L.  ed. 
461,  10  Sup.  Ct.  Rep.  911. 

Mr.  Justice  Day  delivered  the  opinion 
of   the   court: 

The  appellant,  Mary  Mabel  Rogers,  havin:* 
been  convicted  and  sentenced  in  the  county 
court  of  Bennington,  in  the  state  of  Vir 
mont,  of  the  crime  of  murder  in  the  fir«t 
degree,  filed  her»  petition  on  June  19,  1905,„ 
for  a  writ  of  habeas  corpus  against  thi* 
sheriff  and  superintendent  of  the  state  pns- 
on,  in  the  district  court  of  the  Unit-^ 
States  for  the  district  of  Vermont.  The 
petition,  having  been  beard,  was  denied 
on  June  22>  1905.  From  that  order  an 
appeal  was  taken  to  this  court. 

The  conviction  of  appellant  was  had  at 
the  December  term,  1903,  of  the  Bennington 
county  court,  and  she  was  sentenced  to 
be  confined  at  hard  labor  in  the  state 
prison  at  Windsor  until  the  3d  day  of  No- 
vember, 1904,  and  on  and  after  that  day 
to  be  kept  in  solitary  confinement  until 
February  3,  1905,  on  which  day  she  should 
suffer  the  penalty  of  death  by  han^n^ 
On  the  first  day  of  February,  1905,  the 
Governor  of  the  state  of  Vermont  reprierrd 
the  execution  of  sentence  until  June  2. 
1905.  On  April  29,  1905,  the  appellant 
presented  a  petition  for  a  new  trial  to 
two  judges  of  the  supreme  court  of  Ver» 
mont.  On  May  5,  1905,  the  judges  made 
an  order  allowing  the  petition  for  new  trial 
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*o  be  iUed,  and  fixed  May  10  for  the  hear- 
f7  "z  •thereof.  After  hearing  before  the  su- 
;irfme  court,  sitting  at  Montpelier,  Wash- 
ia^too  eoonty,  on  May  30  an  order  was' 
Bade  dismissing  the  petition,  and  refusing 
ti*  new  trial.  Rogers  v.  State,  77  Vt.  454, 
C\  Atl.  4S9.  On  June  1,  1905,  the  execution 
flf  lentence  was  further  reprieved  by  the 
GorcfDor  nntil  June  23,  1905.  Thereupon 
ippeUmt  filed  her  petition  in  the  Federal 
crart  for  the  writ  of  habeas  corpus,  which 
vu  dismissed,  as  heretofore  stated.  On  the 
4ite  of  the  dismissal  of  her  petition  (June 
fi,  1905),  the  Governor  further  reprieved 
tfce  eiecation  of  the  sentence  until  December 
8, 1905.  The  appeal  to  this  court  was  allowed 
a  Jnoe  22,  1905.  Hie  petitioner  (appel- 
bit)  averred  that,  by  the  various  proceed- 
lEn  in  the  state  courts  and  her  incarcera- 
tiDii  in  the  prison  in  solitary  confinement, 
ske  has  been  restrained  of  her  liberty  and  Is 
iboot  to  be  executed  without  due  process  of 
lav,  guaranteed  for  her  protection  by  the 
Uth  Amendment  to  the  Constitution  of  the 
Umted  States. 

For  the  reversal  of  the  ju<jgment  and  or- 
^  of  the  district  court  of  the  TJnited 
States,  discharging  the  writ  and  remanding 
W  to  the  custody  of  the  Vermont  authori- 
tki,  appellant  relies  upon  the  following 
(pwfieations  of  error: 
Tirst  Because  the  petitioner  was  and 
■  deprived  of  her  liberty  by  the  state,  and 
objected  to  the  punishment  of  solitary  con- 
boMDt  without  any  statute  authorizing 
■Mb  punishment,  and  without  any  sentence 
^  tar  court  directing  such  punishment,  and 
ti*refore  without  due  process  of  law. 
P*.  ***Se«ond.  Because  the  supreme  court  *of 
^ermoot,  having  taken  jurisdiction  of  the 
Pftitioa  for  a  new  trial,  and  having  failed 
to  complj  with  the  requirements  of  law  in 
'"pwt  of  ordering  a  stay  of  execution  and 
iiiaj  the  time  for  the  execution  of  the  pe- 
titkoer,  has  failed  to  fix  a  day  for  the  exe- 
wtioB,  and  the  Governor  of  Vermont  has  no 
fiflt  or  authority  to  fix  such  a  day,  and  the 
petitioner  is  being  held  to  be  executed  in 
''wrdanoe  with  a  precept  not  authorized  by 
I>v,  and  which  is  not  in  and  of  itself  due 
l^wess  of  law. 

'^Vird.  Becanse  the  state  of  Vermont, 
^>^  &iled  to  maintain  an  appellate 
•«rt  in  the  County  of  Bennington,  as 
^^^i^onA  hj  its  Constitution,  has  deprived 
^  relator  of  the  opportunity  to  be  heard 
^  a  court  of  competent  jurisdictipn,  and 
tiw  deprived  her  of  due  process  of  law. 

Tcnrth.  Because  the  Governor  of  Ver- 
Kst,  having  issued  his  order  requiring  ex- 
^'rtwa  of  the  petitioner  on  December  8, 
*^  proeeedings  were  pending  in  the  courts 
^  tie  United  States  for  her  relief  on  habe- 
it  eorpQs,  said  order  of  the  Governor  is  to 


be  deemed  null  and  void,  and  the  petitioner 
should  be  released  "irom  custody  thereun- 
der." 

We  shall  notice  these  several  assignnu-nta 
in  the  order  named. 

As  to  solitary  confinement  of  the  prison- 
er, it  is  not  contended  that  she  was  not  prop- 
erly sentenced  in  this  respect  by  the  court  of 
original  jurisdiction.  The  statute  of  the 
state  of  Vermont  (Vt.  Stat.  §  2007)  pro- 
vides : 

"When  execution  is  not  to  take  place  un- 
til after  six  months  from  date  of  sentence, 
the  court  at  the  same  time  shall  sentence 
the  respondent  to  hard  labor  in  the  state 
prison  or  house  of  correction  until  three 
months  before  the  time  fixed  in  the  sentence 
of  death  for  execution  thereof,  and  shall 
also  sentence  him  to  solitary  confinement  in 
the  state  prison  or  house  of  correction  from 
the  expiration  of  the  sentence  to  hard  labor 
until  the  time  of  execution." 

The  court,  in  sentencing  the  appellant  to 
be  hanged  on  the  first  Friday  of  February, 
1905,  in  pursuance  of  this  statute,  imposed 
a  sentence  of  three  months  at  hard  labor  un- 
til within  *three  months  of  the  time  fixed [433] 
for  the  execution,  and  three  months  of  sol- 
itary confinement  next  before  the  day  •  of 
execution. 

The  complaint  in  this  behalf  is  not  of  a 
sentence  alleged  to  have  been  imposed  in 
violation  of  law  but  because  of  the  manner 
in  which  the  appellant  has  been  kept  in  con- 
finement in  prison  after  the  original  day 
fixed  for  the  execution  of  the  sentence.  She 
alleges  that  she  is  suffering  solitary  con- 
finement without  due  process  of  law,  with- 
in the  meaning  of  the  14th  Amendment.  If 
she  is  held  in  such  confinement  by  the  state 
authorities, — which  the  record  does  not 
disclose,  the  confinement  shown  being  close 
rather  than  solitary, — we  are  of  the  opin- 
ion that  no  case  within  the  Federal  protec- 
tion is  made.  Re  Medley,  134  U.  S.  160,  33 
L.  ed.  835,  10  Sup.  Ct.  Rep.  384,  is  cited  and 
relied  upon  by  counsel.  That  case  pre- 
sented an  entirely  difi'ercnt  question.  It 
was  there  held  that  a  sentence  under  a  state 
law  passed  after  the  commission  of  felo- 
nious homicide,  affixing  the  punishment  of 
solitary  confinement  for  a  period  of  six 
months  in  addition  to  the  death  penalty, 
was  an  ew  post  facto  law  within  the  mean- 
ing of  S  10,  article  1,  of  the  Federal  Consti- 
tution, and  therefore  void.  In  Rooney  v. 
North  Dakota,  196  U.  S.  319,  49  L.  ed. 
494,  26  Sup.  Ct.  Rep.  204,  it  was  held  that 
a  statute  which  substituted  close  confine- 
ment in  the  penitentiary  for  a  period  before 
execution  longer  than  had  theretofore  been 
authorized  for  confinement  in  jail  was  not 
an  ex  post  facto  law.  In  the  present  case 
no  sentence  or  law  is  being  violated,  and, 
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assuming  the  appellant  to  be  held  in  soli- 
tary confinement,  there  <  is  nothing  to  pre- 
vent her  having  relief  at  the  hands  of  the 
state  authorities,  and  nothing  to  show  that 
the  appellant  is  being  deprived  of  her  lib- 
erty in  violation  of  any  right  secured  to 
her  by  the  Federal  Constitution. 

The  extent  of  the  right  of  the  Federal 
courts  to  interfere  by  the  writ  of  habeas 
corpus  with  the  proceedings  of  courts  and 
other  authorities  of  a  State  is  carefully  de- 
fined by  statute.  When  a  prisoner  is  in 
jail  he  may  be  released  upon  habeas  corpus 
when  held  in  violation  of  his  constitution- 
al rights.  Rev.  Stet.  §  753,  U.  S.  Comp. 
Stat.  1901,  p.  592.  In  the  case  before  us, 
[434]as8uming  for  this  purpose  'that  the  appel- 
lant has  been  properly  convicted  and  sen- 
tenced of  one  of  the  gravest  offenses  known 
to  the  law,  she  is  properly  restrained  of  her 
liberty  while  in  custody,  for  the  purpose  of 
making  the  sentence  effectual.  If  her  cus- 
todian is  improperly  restricting  her  freedom 
more  than  is  necessary  or  legal  under  state 
law,  there  is  no  reason  to  suppose  that  the 
state  authorities  will  not  afford  the  neces- 
sary relief.  And  certainly  there  is  nothing 
in  this  branch  of  the  case  to  justify  Federal 
interference  with  the  local  authority  in- 
trusted with  the  keeping  of  the  prisoner. 

The  reluctance  with  which  this  court  will 
sanction  Federal  interference  with  a  state 
in  the  administration  of  its  domestic  law  for 
the  prosecution  of  crime  has  been  frequently 
stated  in  the  deliverances  of  the  court  upon 
the  subject.  It  is  only  where  fundamental 
rights,  specially  secured  by  the  Federal  Con- 
stitution, are  invaded,  that  such  interfer- 
ence is  warranted.  Ex  parte  Reggel^  114 
U.  S.  642,  29  L.  ed.  250,  5  Sup.  Ct.  Rep. 
1148;  Re  Converse,  137  U.  S.  624,  34  L.  ed. 
796,  11  Sup.  Ct.  Rep.  191;  Allen  v.  Georgia, 
166  U.  S.  138,  41  L.  ed.  949,  17  Sup.  Ct.  Rep. 
625;  Hodgson  v.  Vermont,  168  U.  S.  262,  42 
L.  ed.  461,  18  Sup.  Ct.  Rep.  80;  Brown  v. 
Vew  Jersey,  175  U.  S.  172,  44  L.  ed.  119,  20 
Sup.  Ct.  Rep.  77 ;  Re  Frederick,  149  U.  S.  70, 
37  L.  cd.  653,  13  Sup.  Ct.  Rep.  793. 

As  to  the  second  assignment  of  error, — 
arising  from  the  failure  of  the  supreme 
court  of  Vermont  to  grant  a  stay,  and  fix  a 
time  for  execution  of  the  sentence  when  it 
entertained  and  denied  the  petition  for  a 
new  trial, — at  the  time  of  the  ruling  in  this 
behalf  the  prisoner  had  been  reprieved  until 
June  2.  The  decision  was  made  before  that 
day  had  arrived  (May  30th).  It  is  difficult 
to  perceive  any  good  reason  for  requiring  the 
court  to  fix  a  time  for  sentence  which  was 
already  definitely  set  by  the  reprieve  of  the 
Governor.  It  was  the  opinion  of  the  su- 
preme court  of  Vermont  that  it  was  not  re- 
quired to  do  so,  and  this  decision  cannot  be 
reversed  by  Federal  authority.  It  hai  been 
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so  frequently  ruled  by  this  court,  that  it  ii 
scarcely  necessary  to  cite  cases,  that  the  Fed- 
eral courts  will  not,  by  writs  of  habeas  cor- 
pus, undertake  to  reverse  the  proceedings  of 
the  stnte  courts,  while  acting  within  their 
jurisdiction,  under  statutes  which  do  not 
contiict  with  the  Federal  Constitution.  Re 
""Shibuya  Jugiro  {Shihuya  JugiroY.  Brush  \{ 
140  U.  S.  291,  35  lu  ed.  510,  11  Sup.  Ct.  Rep. 
770;  Re  Wood  {Wood  v.  Brush)  140  U.  S. 
278,  35  L.  ed.  505,  11  Sup.  Ct.  Rep.  73n. 
Andrews  v.  Swartz,  156  U.  S.  272,  39  L.  ed. 
422,  15  Sup.  Ct.  Rep.  389. 

Whether,  when  the  Governor  had  issued 
a  reprieve  which  carried  the  date  of  execu- 
tion beyond  the  time  of  decision  in  the  su- 
preme court,  such  action  rendered  unnece*- 
sary  the  fixing  of  a  new  day  for  execution, 
was  purely  a  question  of  state  practice,  not 
controlled  by  the  Federal  Constitution  or 
laws,  and  upon  which  the  state  court  had 
final  jurisdiction.  Lambert  v.  Barrett,  139 
U.  S.  660,  40  L.  ed.  296,  16  Sup.  Ct.  Rep, 
136. 

As  to  the  third  assignment,  that  the  state 
of  Vermont  had  failed  to  maintain  an  appel- 
late court  in  the  coimty  of  Bennington,  as  re- 
quired by  its  Constitution,  and  thereby  de- 
prived the  appellant  of  an  opportunity  to  be 
heard  in  review  by  a  court  of  competent  ju- 
risdiction, the  state  has  the  right  to  deter- 
mine for  itself  the  courts  in  which  crime  may 
be  prosecuted,  and  the  appellate  tribunals, 
if  any,  to  which  such  causes  may  be  carried 
for  review.  McKane  v.  Durston,  153  U.  S. 
684,  687,  38  L.  ed.  867,  868,  14  Sup.  Ct.  Rep. 
913.  Due  process  of  law,  guaranteed  by  the 
14th  Amendment,  does  not  require  the  state 
to^dopt  a  particular  form  of  procedure,  so 
long  as  it  appears  that  the  accused  has  had 
sufficient  notice  of  the  accusation  and  an  ade- 
quate opportunity  to  defend  himself  in  the 
prosecution.  Louisville  d  A\  R,  Co.  v. 
Schmidt,  177  U.  S.  230,  44  L.  ed.  747,  20 
Sup.  Ct.  Rep.  620;  WiZ«on  v.  North  Carolina, 
169  U.  8.  586,  42  L.  ed.  805,  18  Sup.  Ct 
Rep.  435. 

The  appellant  had  the  right,  by  the  la«« 
of  the  state,  to  have  a  jury  trial  before  a 
competent  court.  Upon  exceptions,  duly  and 
seasonably  taken  for  errors  of  law  alle^^ 
to  have  occurred  upon  the  trial,  the  appel- 
lant had  a  right  to  review  in  the  supreme 
court  (Vt.  Stat.  §  1961)  ;  whether  this  court 
should  be  held  in  each  county,  or  at  the  state 
capital  for  all  the  counties,  is  entirely  a 
question  of  state  procedure,  presenting  no 
Federal  question  (or  review  here. 

The  fourth  assignment  of  error  calls  for 
the  consideration  of  $  766,  Rev.  Stat  of  the 
United  States,  as  amended.  27  Stat  at  L. 
751,  chap.  226,  U.  a  Comp.  Stat  1001,  p. 
597.  This  section  provides  in  substanoe  that 
any  proceeding  against  a  person  impriaomni 
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Mior  eoBfined  or  restrained  *of  his  liberty,  in 
9BJ  state  eourt,  or  by  authority  of  any  state, 
pending  the  proceedings  or  appeal  in  habeas 
oorpos  eases  in  the  Federal  courts,  and  until 
iliiAl  judgment  therein,  and  after  final  judg- 
ment of  discharge,  shall  be  null  and  void. 
The  contention  for  the  appellant  in  this  be- 
balf  is  that  the  order  further  staying  exe- 
eatkm  of  the  sentence  by  the  Governor  of 
Vermont,  made  on  June  22,  1905,  granting  a 
repriere  until  December  8  of  the  same  year, 
ma  made  pending  the  habeas  corpus  pro- 
eecdings  in  the  Federal  courts,  and  is  there- 
fore void.  The  order  of  reprieve  was  made 
OB  June  22,  the  day  upon  which  the  writ  was 
disfflisaed  and  appeal  allowed  to  this  court, 
jwt  after  the  petitioner  was  remanded  to  the 
eastody  of  the  state  authorities,  and  very 
e&oftly  before  the  appeal  here  was  allowed. 
The  power  of  the  Governor  of  Vermont  to 
grut  reprieves  in  cases  of  murder  is  ample. 
Vt  Const  Amend,  art.  8,  chap.  2,  §  11.  And 
sjeh  power  is  neither  granted  nor  withheld 
by  the  Federal  Constitution.  Storti  v. 
Masmehusetts,  183  U.  S.  138,  46  L.  ed.  120, 
22  Sop.  Ct  Rep.  72. 

It  is  perfectly  apparent  that  it  was  exer- 
cised in  the  present  instance  for  the  very 
psrpoee  of  permitting  the  prisoner  to  appeal 
to  tiiis  court,  and  not  to  render  ineffectual  or 
in  anywise  interfere  with  the  jurisdiction 
ad  orders  of  the  Federal  courts.  Statutes 
akonld  be  given  a  reasonable  construction 
vith  t  Tiew  to  make  effectual  the  legislative 
iatat  in  their  enactment.  The  object  of 
this  statute  is  apparent.  It  requires  the 
fUte  courts  and  authorities  to  make  no  or- 
der, ind  entertain  no  proceeding,  which  shall 
isterfere  with  the  full  examination  and  final 
jodginent  in  a  habeas  corpus  proceeding  in 
the  Federal  courts  (Re  Shibuya  Jugiro  [Shi- 
W»o  Jugiro  y.  Bru8h^  140  U.  S.  291,  35  L. 
ei  510,  11  Sup.  Ct.  Rep.  770),  and  in  no 
»Be  to  interfere  with  the  judgment  if  it 
i^  result  in  a  restoration  of  the  petition- 
er's freedom  when  wrongfully  imprisoned 
or  restrained.  The  proceedings  annulled  are 
"agiinst  the  person  so  imprisoned,"  etc. 
The  statute  aims  to  entirely  prevent  action 
wWh  shall  interfere  with  the  perfect  free- 
dom of  the  Federal  courts  to  inquire  into  the 
esse  and  make  such  orders  and  render  such 
judgment  as  they  shall  see  fit. 

fttT]  *Tbe  reprieve  grafted  has  had  the  effect 
doobUess  intended  by  the  chief  executive  of 
the  state,  to  allow  the  cause  to  be  heard  up- 
<B  tppeal  in  this  court.  To  denominate 
neh  an  order  a  proceeding  against  the  pris- 
oner would  do  violence  to  the  terms  of  the 
lUbite  and  defeat,  not  carry  out,  its  pur- 
P«. 

We  are  unable  to  find  that  the  appellant 
^  sostained  any  violation  of  rights  secured 
^  tke  Federal  Constitution  by  the  proceed- 


ings  of  the  executive  or  judicial  departments 
of  the  state  of  Vermont.  The  final  order  U 
affirmed,  mandate  to  issue  at  once. 


STATE  OF  SOUTH  CAROLINA,  AppU 

V, 

UNITED  STATES. 
(See  S.   C.  Reporter's  ed.   437-472.) 

1.  Internal  reveniie— tax  on  dealers  In 
Intoxlcatluip  llquorB— application  to 
state  asrents.—  The  dispensing  and  selling 
agents  of  a  state  which,  in  the  exercise  of  its 
sovereign  power,  has  talten  charge  of  the 
business  of  selling  intoxicating  liquors,  are 
faii'ly  within  the  scope  of  U.  S.  Rev.  Stat. 
§§  3232,  3244,  3140  XV.  S.  Comp.  Stat.  1901, 
pp.  2091,  2097,. 2040),  under  which  an  ex- 
cise tax  is  to  be  collected  from  all  sellers  of 
intoxicating  liquors. 

2.  Constitutional  lair— Federal  license 
tax  on  state  dispensers  of  Intoxicat- 
Infp  liQuors.— The  United  States  may,  un- 
der the  Federal  Constitution,  exact  the  li- 
cense taxes  prescribed  by  the  internal  reve- 
nue laws  for  dealers  in  intoxicating  liquors 
from  the  dispensing  and  selling  agents  of  a 
state  whichf  in  the  exercise  of  its  sovereign 
power,  has  taken  charge  of  the  business  of 
selling  such  liquors. 

[No.  10.] 

Argued  April  11,  1905,    Decided  December 

4, 1905. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  denying  the  right  of 
the  state  of  South  Carolina  to  recover  the 
amounts  exacted  under  the  Federal  internal 
revenue  laws  from  the  state  dispensers  of 
intoxicating  liquors.  Affirmed, 
^e  same  case  below,  39  Ct.  CI.  257. 

Statement  by  Mr.  Justice  Brewer: 
By  several  statutes,  the  state  of  South 
Carolina  established  dispensaries  for  the 
wholesale  and  retail  sale  of  liquor,  and  pro- 
hibited sale  by  other  than  the  dispensers. 
The  United  States  demanded  the  license 
taxes  prescribed  by  the  internal  revenue 
act  for  dealers  in  intoxicating  liquors,  and 
the  dispensers  filed  the  statutory  applica- 
tions for  such  licenses.  The  ptate,  some- 
times in  cash  and  sometimes  by  warrant 
on  its  treasury,  paid  the  taxes.  No  protest 
was  made  in  reference  to  these  payments 
prior  to  April  14,  1901.  On  that  day  a 
formal  protest  by  the  state  dispensary  com- 
missioner was  filed  with  the  United 
States  collector  of  internal  revenue  at 
Columbia,  South  Carolina.  No  appeal 
or  application  for  the  repayment  of  the 
sums  paid  by  the  various  dispensers  was 
made  by  them  or  by  the  state  of  South  Caro- 
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Una  to  the  Gommissioner  of  Internal  Rev- 
enue, as  authorized  by  $$  3226,  3227,  and 
3228,  Rev.  Stat,  U.  S.  Comp.  Stat  1901, 
pp.  2088,  2089. 

The  dispensers  had  no  interest  in  the 
[439] sales,  and  received  no  •profit  therefrom.  The 
entire  profits  were  appropriated  by  the 
state,  one  half  being  divided  equally  between 
the  municipality  and  the  county  in  which 
the  dispensaries  were  located,  and  the  other 
half  paid  into  the  state  treasury.  In  the 
year  1901  the  profits  arising  from  these 
sales  amounted  to  $545,248.12.  While  the 
laws  of  South  Carolina  prohibited  the  sale 
of  liquor  by  individuals  other  than  the  dis- 
pensers, of  373  special  license  stamps  is- 
sued in  that  state  by  the  United  States  in- 
ternal revenue  collector,  only  112  were  to 
dispensers,  while  260*  were  to  private  indi- 
viduals. Three  separate  actions  were  com- 
menced in  the  court  of  claims  by  the  state 
of  South  Carolina  to  recover  the  amounts 
paid  for  these  license  taxes.  These  actions 
were  consolidated.  Upon  a  hearing,  find- 
ings of  fact  were  made  and  a  judgment  en- 
tered for  the  United  States.  39  Ct.  CI.  257. 
Whereupon  the  state  appealed  to  this  court. 

Mr,  Jackson  H.  Ralston  argued  the 
cause,  and,  with  Mr.  Frederick  L,  Siddons, 
filed  a  brief  for  appellant. 

Mr,  Franklin  H,  Maokey  also  filed  a  brief 
lor  appellant: 

The  word  "person,"  as  contained  in  U.  S. 
Rev.  Stat.  9  3140,  U.  S.  Comp.  Stat  1901, 
p.  2040,  does  not,  and  was  not  intended  by 
Congress  to^  mean  a  state. 

The  Alabama  Certificates,  12  Ops.  Atty. 
Gen.  176;  Taxation  of  State  Railroads  and 
Manufactures,  12  Ops.  Atty.  Gen.  277;  The 
Detroit  House  of  Correction,  12  Ops.  Atty. 
Gen.  376;  Internal  Revenue  Laws  and 
Municipal  Corporations,  13  Ops.  Atty.  Gen. 
67;  Tax  on  Dividends  Accruing  to  a  State, 
13  Ops.  Atty.  Gen.  439;  State  v.  Atkins,  35 
Ga.  315;  United  States  v.  Baltimore  d  0. 
R.  Co.  17  Wall.  322,  21  L.  ed.  597;  Van 
Brocklin  v.  Tennessee  (Van  Brocklin  v. 
Anderson)  117  U.  S.  151,  29  L.  ed.  845,  6 
Sup.  Ct  Rep.  670. 

ilie  Constitution  contains  no  grant  of 
power  to  Congress,  express  or  implied,  to 
tax  a  state  or  its  means  and  instrumental- 
ities of  government;  and  the  exerci.^e  by 
Congress  of  a  power  not  expressly  or  im- 
pliedly granted  by  the  Constitution  to  it  is 
impliedly  forbidden. 

Cooley,  Const  Lim.  •480;  MVulloch  v. 
Maryland,  4  Wheat  316,  432,  4  L.  ed.  579, 
683;  Pollock  v.  Farmers*  Loan  d  T.  Co.  157 
U.  S.  429,  39  L.  .ed.  759,  15  Sup.  Ct.  Rep. 
673;  The  Collector  v.  Day  {Buffington  v. 
Day)  11  Wall.  113.  20  L.  ed.  122;  Warren 
T.  Paul,  22  Ind.  276;  State  em  rel,  Lakey 
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V.  Carton,  32  Ind.  1,  2  Am.  Rep.  315;  Jt 
V.  Keep,  19  Wis.  390;  Sayles  v.  Davis, 
Wis.   225;    Union  Bank   v.   Hill,  3   Coldi 
325;  Fifield  v.  Close,  15  Mich.   505;  Smii 
V.  Short,  40  Ala.  385;  Freedman  v.  Bii 
10  Blatchf.  327,  Fed.  Cas.  No.  5,080. 

By  no  subterfuge  of  language,  or  ii^ 
direction  of  phraseology,  can  the  limitatioi^ 
upon  the  taxing  power  be  evaded.  It  is  t^ 
substance,  and  not  the  shadow,  that  is  to  te 
regarded. 

Broifm  V.  Maryland,  12  Wheat.  419,  i 
L.  ed.  678;  Weston  v.  Charleston,  2  Pet.  449, 
7  L.  ed.  481;  Dobbins  v.  Erie  County,  11 
Pet  435,  10  L.  ed.  1022;  Almy  r.  Califor- 
nia, 24  How.  169,  16  L.  ed.  644;  Northern 
C.  R.  Co,  V.  Jackson,  7  Wall.  262,  19  L.  ed. 
88;  Cook  v.  Pennsylvania,  97  ti.  S.  566,  24 
L.  ed.  1015;  Fairbank  v.  United  States,  181 
U.  S.  283,  46  L.  ed.  862,  21  Sup.  Ct  Rep. 
648;  United  States  v.  Baltimore  d  O.  R. 
Co,  17  Wall.  322,  21  L.  ed.  597. 

The  power  to  tax  includes  the  power  to 
destroy;  therefore  the  police  power,  like  the 
judicial  power,  of  a  state,  may  be  destroyed 
by  Congress  under  the  guise  of  taxation  if 
the  right  to  tax  it  exists  at  all. 

Fifield  V.  Close,   15  Mich.  506. 

Solicitor  General  Hojt  argued  the  canse 
and  filed  a  brief  for  appellee: 

There  are  many  state  authorities  for  the 
proposition  that  a  state  is  a  corporation, 
and  that  the  word  "person*'  in  a  statute  may 
include  a  state  on  its  corporate  and  mu- 
nicipal side,  as  distinguished  from  its  so?- 
ereign  character. 

Martin  v.  State,  24  Tex.  61;  Indiana  v. 
Woram,  6  Hill,  33,  40  Am.  Dec.  378;  Lan- 
caster County  V.  Trimble,  34  Neb.  752,  52 
N.  W.  711;  State  v.  Herald,  9  Kan.  194; 
Honduras  v.  Soto,  112  N.  Y.  310,  2  LJIA. 
642,  8  Am.  St  Rep.  744,  19  N.  E.  845.  See 
also  Salt  Lake  City  v.  Hollister,  118  I',  a 
256,  30  L.  ed.  176,  30  Sup.  Ct.  Rep.  1055. 

There  has  been  no  actual  burden  on  the 
state  or  its  property.  Its  customers  have 
paid  the  tax  and  this  principle  is  evident 
when  considered  in  connection  with  the  fact 
that  these  taxes  were  charged  in  as  expenses 
of  the  business,  and  were  so  passed  by  the 
state's  accounting  officers.  The  tax  maj 
also  be  viewed  as  taking  the  form  of  an 
occupation  tax  and  license,  but  it  falls  none 
the  less  within  the  indirect  class,  and  is  as 
truly  an  excise  as  the  charge  per  gallon  <ni 
whisky  or  per  hundred  on  cigars. 

Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433,  19 
L.  ed.  95;  Veatfie  Bank  v.  Fenno,  8  Wall 
533,  19  L.  ed.  482;  Scholey  v.  Rew,  23  WaU. 
331,  23  L.  ed.  99;  Nicol  v.  Ames,  173  U.  & 
509,  43  L.  ed.  786,  19  Sup.  Ct  Rep.  522; 
Knoiclton  v.  ifoore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct.  Rep.  747 ;  Patton  v.  Brady, 
184  U.  S.  608,  46  L.  ed.  713,  22  Sup.  Ct 
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Ben.  .493;  SpreckcU  Sugar  Ref.  Co,  v.  Mc- 
Chtin,  192  U.  S.  397,  48  L.  ed.  496,  24  Sup. 
a.  Rep.  376. 

The  Federal  excise  is  levied  pursuant  to 
npress  oonstitutional  grant  of  power.  -It 
u  superior  to  the  reserved  police  power  of 
tW  states,  which  cannot  control  the  powers 
(Tcitad,  or  prohibitions  imposed,  by  the 
GoDstitutioiL 

TliiB  power  of  taxation  is  especially  broad, 
ilnoJote,  and  untrammeled ;  it  is  in  no  wise 
affected  by  the  fact  that  states,  under  their 
like  sovereign  power,  do  or  may  tax  the 
ume  object,  activities,  or  rights;  it  in- 
chides  liquor  excises  and  license  fees. 

irctUoch  y.  Maryland,  4  Wheat  316,  4 
L  ed.  679;  Gibbons  v.  Ogden,  9  Wheat.  1, 
e  L  ed.  23;  License  Taw  Case,  5  Wall.  462, 
18  L  ed.  497;  Pacific  Ins.  Co.  v.  Soule, 
npn:  Austin  v.  Boston,  7  Wall.  694,  19  L. 
et  224;  Veazie  Bank  v.  Fenno,  and  Knowl- 
to*  V.  Moore,  supra;  McCray  v.  United 
Biatea,  195  U.  S.  27,  49  L.  ed.  78,  24  Sup. 
a  Rep.  769. 

It  Ih  well  settled  that  state  laws  of  police 
lad  public  welfare  become  inoperative  so 
fir  15  they  interfere  with  the  Federal  power 
wer  interstate  commerce. 

Bowman  v.  Chicago  d  N.  W.  R.  Co.  125 
U.  S.  465,  507,  31  L.  ed.  700,  714,  1  Inters. 
Com-  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
ffttxi&oj  d  St.  J.  R.  Co.  V.  Husen,  95  U.  S. 
4K,  473,  474,  24  L.  ed.  527,  530,  531. 

Before  the  passage  of  the  so-called  Wil- 
no  aet,  it  was  thoroughly  established  that 
it  ¥M  not  within  the  power  of  a  state  to 
foiW  the  importation  of  liquors  from  for- 
c^  eoimtries  or  other  states,  nor  their  sale 
a  original  packages,  nor  to  subject  the  sale 
to  diBcriminatory  taxes  or  regulations. 

WvUing  V.  Michigan,  116  U.  S.  446,  29 
L  «d.  691,  6  Sup.  Ct.  Rep.  454;  Leisy  v. 
^trtfin,  135  U.  S.  100.  34  L.  ed.  128.  3 
later?.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681 ; 
Ifng  T.  Michigan,  135  U.  S.  161,  34  L.  ed. 
IM,  3  Inters.  Com.  Rep.  143,  10  Sup.  Ct. 
^  72.'>:  Re  Rahrer  (Wilkerson  v.  Rahrer) 
UOU.  S.543,  35  L.  ed.  572,  11  Sup.  Ct.  Rep. 
»5;  Rhodes  V.  Iowa,  170  U.  S.  412,  42  L. 
«i  1088,  18  Sup.  Ct.  Rep.  664;  Vance  v. 
^.  I.  Vandercook  Co.  170  U.  S.  438,  42  L. 
«!■  1100,  18  Sup.  Ct.  Rep.  674;  American 
^  Co.  V.  /oira,  196  U.  S.  133,  49  L.  ed. 
fl7,25Snp.  a.  Rep.  182. 

tnder  the  Wilson  act,  however.  Congress 
wwented,  to  a  certain  degree,  that  the 
rt*tes  should  regulate  the  introduction  of 
%«>ra  into  their  confines  by  providing  that 
"^ciicating  liquors,  when  transported  from 
OBe  state  to  another,  should  lose  their  ctiar- 
•rter  as  interstate  conunerce,  and  be  subject 
to  tie  operation  of  state  laws,  upon  cora- 
H«tion  by  delivery  and  before  sale  in  the 
^''vaiDaX  padcages;  and  this  act  was  passed 


upon  in  the  cases  of  Re  Rahrer  {Wilkerson 
V.  Rahrer)  and  Rhodes  v.  lowa^  supra ^ 
which  held  tliat  the  act  was  a  valid  exer- 
cise of  the  power  to  regulate  commerce. 

In  Vance  v.  TT.  id.  Vandcrcook  Co.  supra, 
a  case  coming  from  South  Carolina,  the 
Wilson  act  was  again  before  the  court,  and 
it  was  held  that  since  the  passage  of  the 
act,  while  the  right  existed  to  receive  in- 
toxicating liquors  sent  from  another  state 
without  regard  to  the  state  laws  to  the  con- 
trary, there  was  no  right  to  their  sale  in  the 
original  packages  in  defiance  of  state  law. 

A  state  may,  by  contract,  restrict  the 
exercise  of  its  powers  beyond  the  right  of 
revocation,  where  exclusive  grants  have  been 
made,  or  exemptions  from  taxation  have 
been  conferred. 

Proprietors  of  Bridges  v.  Hoboken  Land 
d  Jmprov.  Co.  1  Wall.  116,  17  L.  ed.  571; 
The  Dinghamton  Bridge  {Chenango  Bridge 
Co.  V.  Binghamton  Bridge  Co.)  3  Wall.  51, 
18  L.  ed.  137;  Home  of  the  Friendless  v. 
Rome,  8  Wall.  430,  19  L.  ed.  495:  Humph- 
rey V.  Pegues,  16  Wall.  244,  248,  249,  21 
L.  ed.  326,  327;  Farrington  v.  Tennessee, 
95  U.  S.  679,  689,  24  L.  ed.  558,  50 1 ;  St. 
Annans  Asylum  v.  Keto  Orleans,  105  U.  S. 
362,  368,  26  L.  ed.   1128,  1130. 

State  statutes  dealing  with  undesirable 
immigrants  are  unconstitutional  whenever 
they  conflict  by  their  necessary  operation 
and  e/Tect  with  the  paramount  authority  of 
Congress. 

Henderson  v.  New  York  {Henderson  v 
Wickham)  92  U.  S.  259,  271,  23  L.  ed.  543 
548.  See  also  Chy  Lung  v.  Freeman,  92  L 
S.  275.  23  L.  ed.  550. 

The  police  power  is,  from  its  nature,  it 
capable  of  exact  definition  or  limitation. 

Slaughter-House  Cases,  16  Wall.  30,  6i 
21  L.  ed.  394,  404;  Stone  v.  Mississippi,  10 
U.  S.  814,  818,  25  L.  ed.  1079,  1080;  EU 
ridge  v.  Trezevant,  160  U.  S.  452,  40  L.  et 
490,  16  Sup.  Ct.  Rep.  345. 

But  all  definitions  of  the  power  must  b 
taken  subject  to  the  condition  that  tht 
state  cannot,  in  its  exercise,  for  any  pur 
pose  whatever,  encroacn  upon  the  powers 
of  the  general  government,  or  rights  granted 
or  secured  by  the  supreme  law  of  the  land. 

New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  d  H.  P.  d  Mfg.  Co.  115  U.  S.  650,  2fl 
L.  ed.  516,  6  Sup.  Ct.  Rep.  252. 

In  Veazie  Bank  v.  Fenno,  8  Wall.  533, 
547,  549,  19  L.  ed.  482,  487,  488,  a  Federal 
statute  enacted  under  the  power  to  coin 
money  and  the  power  to  lay  and  collect 
taxes  was  attacked  upon  the  ground  that  it 
was  a  tax  upon  a  state  instrumentality  exer- 
cised by  thiB  state  under  its  police  power; 
but  the  court  held  that,  since  the  Consti- 
tution granted  the  power  expressly,  any 
appropriate  legislation  was  superior  to  the 
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state  police  power,  and  that  the  particular 
legislation  was  entirely  constitutional. 

If  the  state  delegates  authority  to  her 
citizens  to  sell  liquor,  and  exacts  a  license 
tax,  the  Federal  excise  must  be  paid  before 
that  authority  or  privilege  may  be  exercised. 

Merchants*  Nat.  Bank  v.  United  States, 
101  U.  S.  1,  25  L.  ed.  979. 

Since  the  taxing  power  conferred  by  the 
Constitution  knows  no  limits  except  those 
expressly  stated  in  that  instrument,  it  must 
follow,  if  a  tax  be  within  the  lawful  power, 
the  exertion  of  that  power  may  not  be 
judicially  restrained  because  of  the  results 
to  arise  from  its  exercise. 

McCray  v.  United  States,  195  U.  S.  27, 
49  L.  ed.  78,  24  Sup.  Ct.  Rep.  769. 

The  word  "dealer"  is  not  confined  to  one 
who  sells  his  own  property  only. 

United  States  v.  Allen,  38  Fed.  736. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  important  question  in  this  case  is 
whether  persons  who  are  selling  liquor  are 
relieved  from  liability  for  the  internal  rev- 
enue tax  by  the  fact  that  they  have  no  in- 
terest in  the  profits  of  the  business,  and  are 
simply  the  agents  of  a  state  which,  in  the 
exercise  of  its  sovereign  power,  has  taken 
charge  of  the  business  of  selling  intoxicat- 
ing liquors.  It  is  true  a  further  question  is 
made  whether  the  act  of  Congress  is  broad 
enough  to  include  such  persons.  But  upon 
this  we  have  little  doubt.  Section  3232, 
Rev.  Stat,  U.  S.  Comp.  Stat.  1901,  p.  2091, 
provides : 

"No  person  shall  be  engaged  in  or  carry 
on  any  trade  or  business  hereinafter  men- 
tioned until  he  has  paid  a  special  tax  there- 
for  in   the   manner  hereinafter   provided." 

Section  3244  (U.  S.  Comp.  Stat.  1901, 
p.  2097)  contains  these  words  of  descrip- 
tion : 

**Every  person  who  sells  or  offers  for  sale 
foreign  or  domestic  distilled  spirits  or 
wines,  in  less  quantities  than  five  wine  gal- 
lons at  the  same  time,  shall  be  regarded  as 
a  retail  dealer  in  liquors." 

"Person"  is  also  defined: 
[448]  •"Sec  3140  (U.  S.  Comp.  Stat.  1901,  p. 
2040).  .  .  .  Where  not  otherwise  dis- 
tinctly expressed  or  manifestly  incompatible 
with  the  intent  thereof,  the  word  'person,* 
as  used  in  this  title,  shall  be  construed  to 
mean  and  include  a  partnership,  association, 
company,  or  corporation,  as  well  as  a  nat- 
ural person." 

Now,  the  dispensers  were  persons  who 
sold  liquors.  They  applied  for  and  received 
the  licenses.  True,  they  were  acting  simply 
as  agents  of  the  state;  but  if  the  fact  that 
the  state  was  the  principal  creates  no  ex- 
emption from  Federal  taxation,  then  the 
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statute  reaches  them  because  they  were  tbi 
actual  sellers. 

We  pass,  therefore,  to  the  vital  qaentioo 
in  the  case,  and  it  is  one  of  far-reaching 
significance.  We  have  in  this  republic  a 
dual  system  of  government, — national  and 
state, — each  operating  within  the  same  ter- 
ritory and  upon  the  same  persons,  and  yet 
working  without  collision,  because  theii 
fimctions  are  different.  There  are  eertain 
matters  over  which  the  national  government 
has  absolute  control,  and  no  action  of  the 
state  can  interfere  therewith,  and  there  arc 
others  Ia  which  the  state  is  supreme,  and 
in. respect  to  them  the  national  govemmeni 
is  powerless.  To  preserve  the  even  balance 
between  these  two  governments,  and  hold 
each  in  its  separate  sphere,  is  the  peculiar 
duty  of  all  courts;  pre-eminently  of  this, — 
a  duty  oftentimes  of  great  delicacy  and 
difficulty. 

Two  propositions  in  our  constitutional 
jurisprudence  are  no  longer  debatable.  One 
is  that  the  national  government  is  one  of 
enumerated  powers;  and  the  other,  that  a 
power  enumerated  and  delegated  by  the  Con- 
stitution to  Congress  is  comprehensive  and 
complete,  without  other  limitations  than 
those  found  in  the  Constitution  itself. 

The  Constitution  is  a  written  instrument 
As  such  its  meaning  does  not  alter.  That 
which  it  meant  when  adopted,  it  means  now. 
Being  a  grant  of  powers  to  a  government, 
its  language  is  general;  and,  as  chanp^ 
come  in  social  and  political  life,  it  embrace^ 
in  its  grasp  all  new  conditions  which  are 
within  the  scope  of  the  powers  in  term* 
conferred.  In  other  words,  •while  the  pow 
ers  granted  do  not  change,  they  apply  from 
generation  to  generation  to  all  tilings  ^*-* 
which  they  are  in  their  nature  applicable- 
This  in  no  manner  abridges  the  fact  of  its 
changeless  nature  and  meaning.  Tboit 
things  which  are  within  its  grants  of  power, 
as  those  grants  were  understood  when  made, 
are  still  within  them;  and  those  thing*  not 
within  them  remain  still  excluded.  As  said 
by  Mr.  Chief  Justice  Taney  in  Scott  v.  Sand- 
ford,  19  How.  393,  426,  15  L.  ed.  691,  709: 

"It  is  not  only  the  same  in  words,  but 
the  same  in  meaning,  and  delegates  the  same 
powers  to  the  government,  and  reserves  aod 
secures  the  same  rights  and  privileges  to  the 
citizen;  and  as  long  as  it  continues  to  exi»t 
in  its  present  form,  it  speaks  not  only  in 
the  same  words,  but  with  the  same  measin^r 
and  intent  with  which  it  spoke  when  it  cane 
from  the  hands  of  its  framers,  and  wai 
voted  on  and  adopted  by  the  people  of  thr 
United  States.  Any  other  rule  of  eonstrue- 
tion  would  abrogate  the  judicial  charactrr 
of  this  court,  and  make  it  tlie  mere  rt'fl'^ 
of  the  popular  gpinion  or  passion  of  tha 
day.- 
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It  Btiist  also  be  remembered  that  the 
fnsas  of  the  Constitution  were  not  mere 
TinoBarics,  toying  with  speculations  or  the- 
ories, but  practical  men,  dealing  with  the 
&(ti  of  political  life  as  they  understood 
tkm;  putting  into  form  the  government 
tbej  were  creating,  and  prescribing,  in  Ian- 
fiage  dear  and  intelligible,  the  powers  that 
fOTefBDent  was  to  take.  Mr.  Chief  Jus- 
tice Marshall,  in  Oibhons  ▼.  Ogden,  9 
WlMst  1, 188,  6  L.  ed.  23,  68,  well  declared: 
"Ab  nen  whose  intentions  require  no  oon- 
eafaneot  generally  employ  the  words  which 
Bost  directly  and  aptly  express  the  ideas 
twT  intend  to  convey,  the  enlightened  patri- 
iiii  vbo  framed  our  Constitution,  and  the 
peopJe  who  adopted  it,  must  be  understood 
to  have  employed  words  in  their  natural 
KSie.  and  to  have  intended  what  they  have 
ttii" 

Ok  other  fact  must  be  borne  in  mind, 

ud  that  is  that  in  interpreting  the  Consti- 

taotm  we  must  have  recourse  to  the  common 

kw.   As  said  by  Mr.  Justice  Matthews  in 

hmith  V.  AlabafM,  124  U.  S.  465,  478,  31 

'    Lei 508,  512,  1  Inters.  Com.  Rep.  804,  809, 

j     ?  Sip.  Ct  Rep.  664,  569: 

■I    **The  interpretation  of  the  Constitution 

I    (^  the  United  States  is  necessarily  influenced 

^  the  fact  that  its  provisions  are  framed 

is  tk  langoage  of  the  English  common  law, 

oi  ire  to  be  read  in  the  light  of  its  his- 

terr" 

Aid  b7  Mr.  Justice  Gray  in  United  States 
T.  Weng  Kim  Ark,  169  U.  S.  649,  654,  42 
Lei  890,  892,  18  Sup.  Ct.  Rep.  456,  459: 
"Tb  this,  as  in  other  respects,  it  must  be 
topreted  in  the  light  of  the  common  law, 
tie  principles  and  history  of  whic^  were 
ttfiiliarlv  known  to  the  framers  of  the 
Cfflstitutian.  Minor  v.  Happersett,  21 
Will  162,  22  L.  ed.  627 ;  Ex  parte  WHaon^ 
114  U.  S.  417,  422,  29  L.  ed.  89,  91,  5  Sup. 
Ct  Rep.  935;  Boyd  v.  United  States,  116 
r.  S.  616,  624,  625,  29  L.  ed.  746,  748, 
T<9.«Sap.  Ct  Rep.  524;  Smith  v.  Alabama, 
124  U.  S.  465,  31  L.  ed.  508,  1  Inters.  Com. 
Bep.  804,  8  Sup.  Ct.  Rep.  564.  The  lan- 
P»^  of  the  Constitution,  as  has  been  well 
•id,  ooald  not  be  understood  without  refer- 
«« to  the  common  law.  1  Kent,  Com.  336 ; 
Bradley,  J.,  in  Moore  v.  United  States,  91 
r.  8.  270,  274,  23  L.  ed.  346,  347." 

To  determine  the  extent  of  the  grants  of 
F««r,  we  must,  therefore,  place  ourselves 
^  the  position  of  the  men  who  framed  and 
■^fipted  the  Constituti6n,  and  inquire  what 
^  Bust  have  understood  to  be  the  mean- 
'^  aad  aeope  of  those  grants. 

^  the  1st  clause  of  $  8  of  article  1  of  the 
Coistitntion,  Congress  is  given  the  "power 
tiky  and  collect  taxes,  duties,  imposts,  and 
^^oaa,  to  pay  the  d^ts  and  provide  for 
^  eoooDon  «Mffn<ig  and  general  welfare  of 


the  United  States;  but  all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the 
United  States." 

By  this  clause  the  grant  is  limited  in  two 
ways:  The  revenue  must  be  collected  for 
public  purposes,  and  all  duties,  imposts,  and 
excises  must  be  uniform  throughout  the 
United  States. 

The  4th,  5th,  and  6th  clauses  of  §  9  of  ar- 
ticle 1  are: 

"4.  No  capitation  or  other  direct  tax  shall 
be  laid,  unless  in  proportion  to  the  census 
or  enumeration  hereinbefore  directed  to  be 
taken. 

"5.  No  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state. 

"6.  No  preference  shall  be  given  by  any 
regulation  of  commerce  *or  revenue  to  the [451 J 
ports  of  one  state  over  those  of  another ;  nor 
shall  vessels  bound  to,  or  from,  one  state, 
bo  obliged  to  enter,  clear,  or  pay  duties  in 
another." 

Article  5  of  the  amendments  provides  that 
no  one  shall  be  deprived  of  "life,  liberty,  or 
property  without  due  process  of  law.*' 

These  are  all  the  constitutional  provisions 
that  bear  directly  upon  the  subject.  It  will 
be  seen  that  the  only  qualifications  of  the 
absolute,  imtrammeled  power  to  lay  and  col- 
lect excises  are  that  they  shall  be  for  pub- 
lic purposes,  and  that  they  shall  be  uniform 
throughout  the  United  States.  All  other 
limitations  named  in  the  Constitution  relate 
to.  taxes,  duties,  and  imposts.  If,  therefore, 
we  confine  our  inquiry  to  the  express  provi- 
sions of  the  Constitution,  there  is  disclosed 
no  limitation  on  the  power  of  the  general 
government  to  collect  license  taxes. 

But  it  is  undoubtedly  true  that  that  which 
ia  implied  is  as  much  a  part  of  the  Consti- 
tution as  that  which  is  expressed.  As  said 
by  Mr.  Justice  Miller  in  Ex  Parte  Yar- 
brough,  110  U.  S.  651,  658,  28  L.  ed.  274, 
276,  4  Sup.  Ct.  Rep.  152,  155: 

"The  proposition  that  it  has  no  such  pow- 
er is  supported  by  the  old  argument,  often 
heoTd,  often  repeated,  and  in  this  court 
never  assented  to,  that  when  a  question  of 
the  power  of  Congress  arises,  the  advocate 
of  the  power  must  be  able  to  place  his  finger 
on  words  which  expressly  grant  it.  Tho 
brief  of  counsel  before  us,  though  directed 
to  the  authority  of  that  body  to  pass  crimi- 
nal laws,  uses  the  same  language.  Because 
there  is  no  express  power  to  provide  for 
preventing  violence  exercised  on  the  voter 
as  a  means  of  controlling  his  vote,  no  such 
law  can  be  enacted.  It  destroys  at  one  blow, 
in  construing  the  Constitution  of  the  United 
States,  the  doctrine  universally  applied  to 
all  instruments  of  writing,  that  what  is  im- 
plied is  as  much  a  part  of  the  instrument 
as  what  is  expressed." 
Among  those  matters  which  are  implied, 
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though  not  expressed,  is  that  the  nation  may 
not,  in  the  exercise  of  its  powers,  prevent  a 
state  from  discharging  the  ordinary  func- 
tions of  government,  just  as  it  follows  from 
[452]  the  2d  clause  of  article  *6  of  the  Consti- 
tution, that  no  state  can  interfere  with  the 
free  and  unembarrassed  exercise  by  the  na- 
tional government  of  all  the  powers  con- 
ferred upon  it. 

"This  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in 
the  Constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding." 

In  other  words,  the  two  governments — na- 
tional and  state — are  each  to  exercise  their 
powers  so  as  not  to  interfere  with  the  free 
and  full  exercise  by  the  other  of  its  powers. 
This  proposition,  so  far  as  the  nation  is 
concerned,  was  affirmed  at  an  early  day  in 
the  great  case  of  M*Culloch  v.  Maryland,  4 
Wheat.  316,  4  L.  ed.  .679,  in  :which  it  was 
held  that  the  state  had  no  power  to  pass 
a  law  imposing  a  tax  upon  the  operations 
of  a  national  bank.  The  case  is  familiar 
and  needs  not  to  be  quoted  from.  No  an- 
swer has  ever  been  made  to  the  argument  of 
Mr.  Chief  Justice  Marshall,  and  the  propo- 
sitions there  laid  down  have  become  funda- 
mental in  our  constitutional  jurisprudence. 
Oahom  v.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204;  Weston  v.  Charleston,  2 
Pet.  449,  7  L.  ed.  481;  Vew  Torkea  rel. 
Bank  of  Commerce  v.  Tax  Comrs,  2  Black, 
620,  17  L.  ed.  451;  Bank  Tax  Case  {Neio 
York  ex  rel.  Bank  of  Commontoealth  v.  Tax 
d  A.  Comrs.)  2  Wall.  200,  17  L.  ed.  793; 
The  Banks  v.  New  York  {People  ex  reU 
Bank  of  N.  Y,  Nat.  Bkg.  Asso,  v.  Con- 
nelly) 7  Wall.  16,  19  L.  ed.  57. 

The  limitations  on  the  powers  of  the 
states  to  tax  national  banks  are  founded 
upon  the  doctrines  laid  down  in  that  case. 
So  also  the  immunity  of  national  property 
from  state  taxation.  It  is  true  that  in 
most  of  the  enabling  acts  for  the  admission 
of  new  states  there  is  express  provision 
that  the  property  of  the  nation  shall  be  free 
from  state  taxation ;  but,  as  shown  by  Mr. 
Justice  Gray,  delivering  the  opinion  of  the 
court  in  Ton  Brocklin  v.  Tennessee  {Van 
Brocklin  v.  Anderson)  117  U.  S.  151,  29 
L.  ed.  845,  6  Sup.  Ct.  Rep.  670,  this  provi- 
sion  is  merely  declaratory  and  \mnecessary 
to  establish  the  exemption  of  national  prop- 
erty from  state  taxation.  See  also  Dobbins 
V.  EHe  County,  16  Pet.  435,  10  L.  ed.  1022, 
as  to  taxation  by  a  state  of  an  officer  of  the 
United  States  for  his  office  or  its  emolu- 
ments. 
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*The  converse  of  this  proposition  has  also [453] 
been  declared  by  the  decisions  of  this  court. 
In  Texas  v.  White,  7  Wall.  700,  725,  19  L. 
ed.  227,  237,  Mr.  Chief  Justice  Chase,  speak- 
ing  for  the  court,  declared : 

"Not  only,  therefore,  can  thero  be  no  loss 
of  separate  and  independent  autonomy  to 
the  states,  through  their  union  under  the 
Constitution,  but  it  may  be  not  unreason- 
ably said  that  the  preservation  of  the  states, 
and  the  maintenance  of  their  governments, 
are  as  much  within  the  design  and  care  of 
the  Constitution  as  tne  preservation  of  the 
Union  and  the  maintenance  of  the  national 
government.  The  Constitution,  in  all  its 
provisions,  looks  to  an  indestructible  Union, 
composed  of  indestructible  states.'* 

In  The  Collector  v.  Day  {Buffington  v. 
Day)  11  Wall.  113,  20  L.  ed.  122,  it  was 
held  that  it  was  not  competent  for  Congress 
to  impose  a  tax  upon  the  salary  of  a  judi- 
cial officer  of  a  state.  In  the  opinion  of  the 
court,  delivered  by  Mr.  Justice  Nelson,  it 
was'said  (p.  127,  L.  ed.  p.  126)  : 

"It  is  admitted  that  there  is  no  express 
provision  in  the  Constitution  that  prohibits 
the  general  government  from  taxing  the 
means  and  instrumentalities  of  the  states, 
nor  is  there  any  prohibiting  the  states  from 
taxing  the  means  and  instrumentalities  of 
that  government.  In  both  cases  the  exemp- 
tion rests  upon  necessary  implication, 
and  is  upheld  by  the  great  law  of  self- 
preservation;  as  any  government,  whose 
means  employed  in  conducting  its  operations, 
if  subject  to  the  control  of  another  and 
distinct  government,  can  exist  only  at  the 
mercy  of  that  government.  Of  what  avail 
are  these  means  if  another  power  may  tax 
them  at  discretion?" 

See  also  United  States  v.  Baltimore  d  0. 
R.  Co.  17  Wall.  322,  21  L.  ed.  597 ;  Pollooh 
V.  Farmers'  Loan  d  T.  Co.  157  U.  S.  429- 
584,  39  L.  ed.  759-820,  15  Sup.  Ct.  Rep.  673. 

Upon  this  proposition  counsel  for  appel- 
lant rely.  There  being  no  constitutional 
limit  as  to  the  amount  of  a  license  tax, 
and  the  power  to  tax  being  the  power  to  de- 
stroy, if  Congress  can  enforce  such  a  tax 
against  a  state,  it  may  destroy  this  effort 
of  the  state,  in  the  exercise  of  its  police 
power,  to  control  the  sale  of  liquor.  It  can- 
not be  doubted  that  the  regulation  of  the 
sale  of  liquor  comes  within  the  scope  of  the 
•police  power,  and  equally  true  that  the  po-[4641 
lice  power  is,  in  its  fullest  and  broadest 
sense,  reserved  to  the  states;  that  the  mode 
of  exercising  that  power  is  left  to  their  dis- 
cretion, and  is  not  subject  to  national  super- 
vision. But,  if  Congress  may  tax  the  agents 
of  the  state  charged  with  the  duty  of  sell- 
ing intoxicating  liquors,  it  in  effect  assumes 
a  certain  control  over  this  police  power,  and 
thus  may  embarrass  and  even  thwart  the 
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It  mnst  iIbo  be  remembered  that  the 
fcuaen  of  the  Constitution  were  not  mere 
finoBftriet,  toying  with  speculations  or  tfae- 
onei,  but  practical  men,  dealing  with  the 
fieti  of  political  life  as  they  understood 
tkn;  potting  into  form  the  government 
t^  were  creating,  and  prescribing,  in  Ian- 
gmge  dear  and  intelligible,  the  powers  that 
fovenment  was  to  take.  Mr.  Chief  Jus- 
te liarihall,  in  OibhonB  v.  Ogden,  9 
WWst  1,  188»  6  L.  ed.  23,  68,  well  declared: 

"As  BMo  whose  intentions  require  no  con- 
ashnait  generally  employ  the  words  which 
■flst  directly  and  aptly  express  the  ideas 
thrr  intend  to  convey,  the  enlightened  patri- 
«iU  vko  framed  our  Constitution,  and  the 
people  who  adopted  it,  must  be  understood 
to  bsve  employed  words  in  their  natural 
MSM.  and  to  have  intended  what  they  have 
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One  other  fsct  must  be  home  in  mind, 
nd  thai  is  that  in  interpreting  the  Consti- 
totioB  we  must  have  recourse  to  the  coinmon 
bv.  As  said  by  Mr.  Justice  Matthews  in 
Bmtl  V.  Alabama,  124  U.  S.  465,  478,  31 
L  ed.  508,  512,  1  Inters.  Com.  Rep.  804,  809, 
S Sop.  Ct  Bep.  564,  569: 
(450]  *'^e  interpretation  of  the  Constitution 
of  the  United  States  is  necessarily  influenced 
bf  the  fact  that  its  provisions  are  framed 
IB  the  Uaguage  of  the  English  common  law, 
ud  are  to  be  read  in  the  light  of  its  his- 
torr* 

And  by  Mr.  Justice  Gray  in  United  States 
f.  Womg  Kim  Ark,  169  U.  S.  649,  654,  42 
Led.  890,  802,  18  Sup.  Ct.  Rep.  456,  459: 

*Ir  this,  as  in  other  respects,  it  must  be 
iitprpreted  in  the  light  of  the  common  law, 
tW  principles  and  history  of  which  were 
fuailiarly  known  to  the  framers  of  the 
Goartitntion.  Minor  v.  Eappersett,  21 
Wtn.  162,  22  L.  ed.  627 ;  Ex  parte  Wilson, 
114  U.  S.  417,  422,  29  L.  ed.  89,  91,  5  Sup. 
a  Kep.  935;  Boyd  v.  United  States,  116 
r.  S.  616,  624,  625,  29  L.  ed.  746,  748, 
:«,  6  Snp.  Ct.  Rep.  524;  Smith  v.  Alabama, 
m  U.  S.  465,  31  L.  ed.  508,  1  Inters.  Com. 
iep.  804,  8  Sup.  Ct.  Rep.  564.  The  lan- 
fuge  of  the  Constitution,  as  has  been  well 
laid,  oonld  not  be  understood  without  refer- 
aa  to  the  common  law.  1  Kent,  Com.  336 ; 
Bndley.  J.,  in  ifoorc  v.  United  States,  91 
C.  8.  270,  274,  23  L.  ed.  346,  347." 

To  determine  the  extent  of  the  grants  of 
pwwr.  we  must,  therefore,  place  ourselves 
b  tile  position  of  the  men  who  framed  and 
adopted  the  Constitutibn,  and  inquire  what 
tkey  Dost  have  understood  to  be  the  mean- 
fa^  and  aeope  of  those  grants. 

By  the  1st  clause  of  $  8  of  article  1  of  the 
Contitntion,  Congress  is  given  the  ''power 
to  ky  and  collect  taxes,  duties,  imposts,  and 
biases,  to  pay  the  debts  and  provide  for 
tbe  common  d^pnf.  and  general  welfare  of 


the  United  States;  but  all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the 
United  States." 

By  this  clause  the  grant  is  limited  in  two 
ways:  The  revenue  must  be  collected  for 
public  purposes,  and  all  duties,  imposts,  and 
excises  must  be  uniform  throughout  the 
United  States. 

The  4th,  5th,  and  6th  clauses  of  §  9  of  ar- 
ticle 1  are: 

"4.  No  capitation  or  other  direct  tax  shall 
bo  laid,  unless  in  proportion  to  the  census 
or  enumeration  hereinbefore  directed  to  be 
taken. 

"5.  No  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state. 

"6.  No  preference  shall  be  given  by  any 
regulation  of  commerce  *or  revenue  to  the[451J 
ports  of  one  state  over  those  of  another ;  nor 
shall  vessels  bound  to,  or  from,  one  state, 
be  obliged  to  enter,  clear,  or  pay  duties  in 
another." 

Article  5  of  the  amendments  provides  that 
no  one  shall  be  deprived  of  "life,  liberty,  or 
property  without  due  process  of  law.*' 

These  are  all  the  constitutional  provisions 
that  bear  directly  upon  the  subject.  It  will 
be  seen  that  the  only  qualifications  of  the 
absolute,  untrammeled  power  to  lay  and  col- 
lect excises  are  that  they  shall  be  for  pub- 
lic purposes,  and  that  they  shall  be  uniform 
throughout  the  United  States.  All  other 
limitations  named  in  the  Constitution  relate 
to  taxes,  duties,  and  imposts.  If,  therefore, 
we  confine  our  inquiry  to  the  express  provi- 
sions of  the  Constitution,  there  is  disclosed 
no  limitation  on  the  power  of  the  general 
government  to  collect  license  taxes. 

But  it  is  undoubtedly  true  that  that  which 
is  implied  is  as  much  a  part  of  the  Consti- 
tution as  that  which  is  expressed.  As  said 
by  Mr.  Justice  Miller  in  Eai  Parte  Yar- 
hrough,  110  U.  S.  651,  658,  28  L.  ed.  274, 
276,  4  Sup.  Ct.  Rep.  152,  155: 

'The  proposition  that  it  has  no  such  pow- 
er is  supported  by  the  old  argument,  often 
heard,  often  repeated,  and  in  this  court 
never  assented  to,  that  when  a  question  of 
the  power  of  Congress  arises,  the  advocate 
of  the  power  must  be  able  to  place  his  finger 
on  words  which  expressly  grant  it.  The 
brief  of  counsel  before  us,  though  directed 
to  the  authority  of  that  body  to  pass  crimi- 
nal laws,  uses  the  same  language.  Because 
there  is  no  express  power  to  provide  for 
preventing  violence  exercised  on  the  voter 
as  a  means  of  controlling  his  vote,  no  such 
law  can  be  enacted.  It  destroys  at  one  blow,, 
in  construing  the  Constitution  of  the  United 
States,  the  doctrine  universally  applied  U> 
all  instruments  of  writing,  that  what  is  im- 
plied is  as  much  a  part  of  the  instrument 
as  what  is  expressed." 

Among  those  matters  which  are  implied^ 
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modem  notions  as  to  the  extent  to  which 
the  functions  of  a  state  may  be  carried  had 
then  no  hold.  Whatever  Utopian  theories 
may  have  been  presented  by  any  v^riters 
were  regarded  as  mere  creations  of  fancy, 
and  had  no  practical  recognition.  It  is  true 
that  monopolies  in  respect  to  certain  com- 
modities were  known  to  have  been  granted 
by  absolute  monarchs,  but  they  were  not  re- 
garded as  consistent  with  Anglo-Saxon  ideas 
of  government.  The  opposition  to  the  Con- 
stitution came  not  from  any  apprehension 
of  danger  from  the  extent  of  power  reserved 
to  the  states,  but,  on  the  other  hand,  entire- 
ly through  fear  of  what  might  result  from 
the  exercise  of  the  powers  granted  to  the 
central  government.  While  many  believed 
that  the  liberty  of  the  people  depended  on 
[467]  the  preservation  of  the  rights  *of  the  states, 
they  had  no  thought  that  those  states  would 
extend  their  functions  beyond  their  then  rec- 
ognized scope,  or  so  as  to  imperil  the  life 
of  the  nation.  As  well  said  by  Chief  Jus- 
tice Nott,  delivering  tl^e  opinion  c^  the 
court  of  claims  in  this  case  (39  Ct  CI.  284) : 

"Moreover,  at  the  time  of  the  adoption  of 
the  Constitution,  there  probably  was  not 
one  person  in  the  country  who  seriously  con- 
templated the  possibility  of  government, 
whether  state  or  national,  ever  descending 
from  its  primitive  plane  of  a  body  politic  to 
take  up  the  work  of  the  individual  or  body 
corporate.  The  public  suspicion  associated 
government  with  patents  of  nobility,  with  an 
established  church,  with  standing  armies, 
and  distrusted  all  governments.  Even  in 
the  high  intelligence  of  the  convention,  there 
were  men  who  trembled  at  the  power  given 
to  the  President,  who  trembled  at  the  power 
which  the  Senate  might  usurp,  who  feared 
that  the  life  tenure  of  the  judiciary  might 
imperil  the  liberties  of  the  people.  Certain 
it  is  that  if  the  possibility  of  a  government 
usurping  the  ordinary  business  of  individ- 
uals, driving  them  out  of  the  market,  and 
maintaining  place  and  power  by  means  of 
what  would  have  been  called,  in  the  heated 
invective  of  the  time,  *a  legion  of  merce- 
naries/ had  been  in  the  public  mind,  the 
Constitution  would  not  have  been  adopted, 
or  an  inhibition  of  such  power  would  have 
been  placed  among  Madison's  amendments/* 

Looking,  therefore,  at  the  Constitution  in 
the  light  of  the  conditions  surrounding  at 
the  time  of  its  adoption,  it  is  obvious  that 
the  framers,  in  granting  full  power  over 
license  taxes  to  the  national  government, 
meant  that  that  power  should  be  complete, 
and  never  thought  that  the  states,  by  extend- 
ing their  functions,  could  practically  de- 
stroy it. 

If  we  look  upon  the  Constitution  in  the 
light  of  the  common  law,  we  are  led  to  the 
same  conclusion.  All  the  avennet  of  trade 
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were  open  to  the  individual.  The  govern- 
ment did  not  attempt  to  exclude  him  from 
any.  Whatever  restraints  were  put  upon 
him  were  mere  police  regulations  to  con- 
trol his  conduct  in  the  •business,  and  not  to[*58J 
exclude  him  tnerefrom.  The  government 
was  no  competitor,  nor  did  it  assume  to 
carry  on  any  business  which  ordinarily  is 
carried  on  by  individuals.  Indeed,  every  at- 
tempt at  monopoly  was  odious  in  the  eyes 
of  the  common  law,  and  it  mattered  not 
how  that  monopoly  arose,  whether  from 
grant  of  the  sovereign  or  otherwise.  The 
framers  of  the  Constitution  were  not  antici- 
pating that  a  state  would  attempt  to  monop- ' 
olize  any  business  heretofore  carried  on  by 
individuals. 

Further,  it  may  be  noticed  that  the  tax 
is  not  imposed  on  any  property  belonging 
to  the  state,  but  is  a  charge  on  a  business 
before  any  profits- are  realized  therefrom. 
In  this  it  is  not  unlike  the  taxes  sustained 
in  United  States  v.  Perkins,  163  U.  S.  625, 
41  L.  ed.  287,  16  Sup.  Ct.  Rep.  1073,  and 
Snyder  v.  Bettman,  190  U.  S.  249,  47  L.  ed. 
1035,  23  Sup.  Ct.  Rep.  803.  In  the  former 
case  a  succession  tax  of  the  state  of  New 
York  was  sustained,  although  the  property 
charged  therewith  was  bequeathed  by  will 
to  the  United  States,  the  court  holding  that 
the  latter  acquired  no  property  until  after 
the  state  charges  for  transmission  had  been 
paid,  saying  (p.  629,  L.  ed.  p.  288,  Sup.  Ct. 
Rep.  p.  1075) : 

"This,  therefore,  is  not  a  tax  upon  the 
property  itself,  but  is  merely  the  price  ex- 
acted by  the  state  for  the  privilege  accorded 
in  permitting  property  so  situated  to  bo 
transferred  by  will  or  by  descent  or  distri- 
bution." 

In  Snyder  v.  Bettman,  the  succession  tax 
required  by  the  laws  of  Congress  was  sus- 
tained, although  the  bequest  was  to  the  city 
of  Springfield,  Ohio.  This  is  almost  a  con- 
verse to  the  Perkins  Case,  It  was  held  that 
while  the  power  to  regulate  inheritances  and 
testamentary  dispositions  was  one  belonging 
to  the  state,  and  therefore  subject  to  such 
conditions  as  the  state  might  see  fit  to  im- 
pose (as  held  in  the  Perkins  Case),  yet  the 
power  to  impose  a  succession  tax  was  vested 
in  Congress,  that  it  could  be  exercised  upon 
a  bequest  made  to  a  municipality  or  a  state. 
and  was  not  to  be  considered  as  a  tax  upon 
the  property  bequeathed,  the  court  saying 
(p.  254,  L.  ed.  p.  1037,  Sup.  Ct.  Rep.  p. 
805): 

"Having  determined,  then,  that  Congress 
has  the  power  to  tax  successions,  that  the 
states  have  the  same  power,  and  that  such 
power  extends  to  bequests  to  the  United 
States,  it  would  "seem  to  follow  logically  that[459J 
Congress  has  the  same  power  to  tax  the 
transmission  of  property  by  legacy  to  itateSy 
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ittcDpt  of  the  state  to  cany  on  this  mode 
6^  r^nUtioii. 

We  iR  not  insensible  to  the  force  of  this 
ufnniait,  ind  appreciate  the  didicultieK 
itidi  it  presents;  but  let  us  see  to  what  it 
Inii.  Eicfa  state  is  subject  only  to  the 
Umitations  prescribed  by  the  Constitution, 
tad  irithiB  its  own  territory  is  otherwise 
npTOie.  Its  internal  affairs  are  matters  of 
ta  own  discretion.  The  Constitution  pro- 
TidCT  tiitt  nhe  United  States  shall  guaran- 
ty to  every  state  in  this  Union  a  republican 
km  of  government.**  Art.  4,  $  4.  That 
opRsa  the  full  limit  of  national  control 
cvfr  the  internal   affairs  of  a  state. 

Hk  r^t  of  South  Carolina  to  control 
tk  ak  of  liquor  by  the  dispensary  system 
te*beeB  sustained.  Vance  v.  W.  A.  Vander- 
ooot  Co.  170  U.  S.  438,  42  L.  ed.  1100,  18 
Ssp,  Ct  Rep.  674.  The  profits  from  the 
ManesB  in  the  year  1901,  as  appears  from 
tt  tndiogs  of  fact  were  over  half  a  million 
i  djIUre.  Mingling  the  thought  of  prof- 
it vith  the  necessity  of  regulation  may  in- 
da«  tbe  itate  to  take  possession,  in  like 
soaer,  of  tobacco,  oleomargarine,  and  all 
«Ug>  objects  of  internal  revenue  tax.  If 
Y  itate  finds  it  thus  profitable,  other  states 
tij  follow,  and  the  whole  body  of  internal 
nnsne  tax  be  thuB  stricken  down. 
'  XoR  than  this.  There  is  a  large  and 
CnriDg  movement  in  the  country  in  favor 
^  the  acquisition  and  management  by  the 
7^  of  what  are  termed  "public  utilities," 
scoding  not  merely  therein  the  supply  of 
pi  asd  water,  but  also  the  entire  railroad 
wtea.  Would  the  state,  by  taking  into 
?°»nio&  these  public  utilities,  lose  its  re* 
y^hea  form  of  government? 

We  may  go  even  a  step  further.  There 
at  ODe  insisting  that  the  state  shall  be- 
»«  the  owner  of  all  property  and  the 
I  Miager  of  all  business.  Of  course,  this  is 
ftia  extrene  view,  •but  its  advocates  are  earn- 
odj  QOQtending  that  thereby  the  best  in- 
VfBti  of  til  citizens  will  be  subserved.  If 
t^  diiBge  should  be  made  in  any  state, 
^  moeh  would  that  state  contribute  to 
^levoue  of  the  nation?  If  this  extreme 
'^ioo  is  not  to  be  counted  among  the  proba- 
^^j^  eonsider  the  result  of  one  much  less 
^  Sappose  a  state  assumes,  under  its  po- 
^  power,  the  control  of  all  those  matters 
to  the  internal  revenue  tax,  and  also 
in  the  business  of  importing  all 
.  goods.  The  same  argument  which 
*^  exempt  the  sale  by  a  state  of  liquor, 
**'*»f  etc,  from  a  license  tax,  would  ex- 
•?*  the  importation  of  merchandise  by  a 
^  from  import  duty.  While  the  state 
^^  *ot  prohibit  importations,  as  it  can 
<«  ttle  of  liquor,  by  private  individuals, 
^P*!"?  no  import  duty,  it  could  under- 
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sell  all  individuals,  and  so  monopolize  the 
importation  and  sale  of  foreign  goods. 

Obviously,  if  the  power  of  the  state  is 
carried  to  the  extent  suggested,  and  with 
it  is  relief  from  all  Federal  taxation, 
the  national  government  would  be  large- 
ly crippled  in  its  revenues.  Indeed,  if  all  the 
states  should  concur  in  exercising  their  pow- 
ers to  the  full  extent,  it  would  be  almost 
impossible  for  the  nation  to  collect  any  rev- 
enues. In  other  words,  in  this  indirect 
way  it  would  be  within  the  competency  of 
the  states  to  practically  destroy  the  effl- 
cljncy  of  the  national  government.  If  it  be 
said  that  the  states  can  be  trusted  not  to 
resort  to  any  such  extreme  measures,  be- 
cause of  the  resulting  interference  with  the 
efficiency  of  the  national  government,  wc 
may  turn  to  the  opinion  of  Mr.  Chief  Jus- 
tice Marshall  in  M'Cullooh  v.  Maryland,  4 
Wheat.  431,  4  L.  ed.  607,  for  a  complete 
answer : 

"But  is  this  a  case  of  confidence?  Would 
the  people  of  any  one  state  trust  those  of 
another  with  a  power  to  control  the  most 
insignificant  operations  of  their  state  gov- 
ernment? We  know  they  would  not.  Why, 
then,  should  we  suppose  that  the  people  of 
any  one  state  should  be  willing  to  trust 
those  of  another  with  the  power  to  control 
the  operations  of  a  government  to  which 
they  have  confided  their  most  important  and 
*most  valuable  interests?  In  the  legislature [456] 
of  the  Union  alone  are  all  represented. 
The  legislature  of  the  Union  alone,  there- 
fore, can  be  trusted  by  the  people  with  the 
power  of  controlling  measures  which  con- 
cern all,  in  the  confidence  that  it  will  not  be 
abused." 

In  Qther  words,  we  are  to  find  in  the  Con- 
stitution itself  the  full  protection  to  the  na- 
tion, and  not  to  rest  its  sufficiency  on  either 
the  generosity  or  the  neglect  of  any  state. 

There  is  something  of  a  conflict  between 
the  full  power  of  the  nation  in  respect  to 
taxation  and  the  exemption  of  the  state 
from  Federal  taxation  in  respect  to  its  prop- 
erty and  a  discharge  of  all  its  functions. 
Where  and  how  shall  the  line  between  them 
be  drawn?  We  have  seen  that  the  full  pow- 
er of  collecting  license  taxes  is  in  terms 
granted  to  the  national  government,  with 
only  the  limitations  of  uniformity  and  the 
public  benefit.  The  exemption  of  the  state's 
property  and  its  functions  from  Federal  tax- 
ation is  implied  from  the  dual  character  of 
our  Federal  system  and  the  necessity  of  pre- 
serving the  state  in  all  its  efficiency.  In  or- 
der to  determine  to  what  extent  that  impli- 
cation will  go  we  must  turn  to  the  condition 
of  things  at  the  time  the  Constitution  was 
framed.  What,  in  the  light  of  that  cond* 
tion,  did  the  framers  of  the  convention  io 
tend  should  be  exempt?    Certain  is  it  th*' 
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modem  notions  as  to  the  extent  to  which 
the  functions  of  a  state  may  be  carried  had 
then  no  hold.  Whatever  Utopian  theories 
may  have  been  presented  by  any  writers 
were  r^arded  as  mere  creations  of  fancy» 
and  had  no  practical  recognition.  It  is  true 
that  monopolies  in  respect  to  certain  com- 
modities were  known  to  have  been  granted 
by  absolute  monarchs,  but  they  were  not  re- 
garded as  consistent  with  Anglo-Saxon  ideas 
of  government.  The  opposition  to  the  Con- 
stitution came  not  from  any  apprehension 
of  danger  from  the  extent  of  power  reserved 
to  the  states,  but,  on  the  other  hand,  entire- 
ly through  fear  of  what  might  result  from 
the  exercise  of  the  powers  granted  to  the 
central  government.  While  many  believed 
that  the  liberty  of  the  people  depended  on 
[467]the  preservation  of  the  rights  •of  the  states, 
they  had  no  thought  that  those  states  would 
extend  their  functions  beyond  their  then  rec- 
ognized scope,  or  so  as  to  imperil  the  life 
of  the  nation.  As  well  said  by  Chief  Jus- 
tice Nott,  delivering  th^e  opinion  of  the 
court  of  claims  in  this  case  (39  Ct.  CI.  284) : 

"Moreover,  at  the  time  of  the  adoption  of 
the  Constitution,  there  probably  was  not 
one  person  in  the  country  who  seriously  con- 
templated the  possibility  of  government, 
whether  state  or  national,  ever  descending 
from  its  primitive  plane  of  a  body  politic  to 
take  up  the  work  of  the  individual  or  body 
corporate.  The  public  suspicion  associated 
government  with  patents  of  nobility,  with  an 
established  church,  with  standing  armies, 
and  distrusted  all  governments.  Even  in 
the  high  intelligence  of  the  convention,  there 
were  men  who  trembled  at  the  power  given 
to  the  President,  who  trembled  at  the  power 
which  the  Senate  might  usurp,  who  feared 
that  the  life  tenure  of  the  judiciary  might 
imperil  the  liberties  of  the  people.  Certain 
it  is  that  if  the  possibility  of  a  government 
usurping  the  ordinary  business  of  individ- 
uals, driving  them  out  of  the  market,  and 
maintaining  place  and  power  by  means  of 
what  would  have  been  called,  in  the  heated 
invective  of  the  time,  *a  legion  of  merce- 
naries/ had  been  in  the  public  mind,  the 
Constitution  would  not  have  been  adopted, 
or  an  inhibition  of  such  power  would  have 
been  placed  among  Madison's  amendments." 

Looking,  therefore,  at  the  Constitution  in 
the  light  of  the  conditions  surrounding  at 
the  time  of  its  adoption,  it  is  obvious  that 
the  fraroers,  in  granting  full  power  over 
license  taxes  to  the  national  government^ 
meant  that  that  power  should  be  complete, 
and  never  thought  that  the  states,  by  extend- 
ing their  functions,  could  practically  de- 
stroy it. 

If  we  look  upon  the  Constitution  in  the 
light  of  the  common  law,  we  are  led  to  the 
same  conclusion.  All  the  avenuet  of  trade 
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were  open  to  the  individual.  The  govern- 
ment did  not  attempt  to  exclude  him  from 
any.  Whatever  restraints  were  put  upon 
him  were  mere  police  regulations  to  con- 
trol his  conduct  in  the  ^business,  and  not  to[458] 
exclude  him  tnerefrom.  The  government 
was  no  competitor,  nor  did  it  assume  to 
carry  on  any  business  which  ordinarily  is 
carried  on  by  individuals.  Indeed,  every  at- 
tempt at  monopoly  was  odious  in  the  eyes 
of  the  common  law,  and  it  mattered  not 
how  that  monopoly  arose,  whether  from 
grant  of  the  sovereign  or  otherwise.  The 
framers  of  the  Constitution  were  not  antici- 
pating that  a  state  would  attempt  to  monop-' 
olize  any  business  heretofore  carried  on  by 
individuals. 

Further,  it  may  be  noticed  that  the  tax 
is  not  imposed  on  any  property  belonging 
to  the  state,  but  is  a  charge  on  a  business 
before  any  profits*  are  realized  there fronu 
In  this  it  is  not  unlike  the  taxes  sustained 
in  United  States  v.  Perkins,  163  U.  S.  625, 
41  L.  ed.  287,  16  Sup.  Ct.  Rep.  1073,  and 
Snyder  v.  Bettman,  190  U.  S.  249,  47  L.  ed. 
1035,  23  Sup.  Ct.  Rep.  803.  In  the  former 
case  a  succession  tax  of  the  state  of  New 
York  was  sustained,  although  the  property 
charged  therewith  was  bequeathed  by  will 
to  the  United  States,  the  court  holding  that 
the  latter  acquired  no  property  until  after 
the  state  charges  for  transmission  had  been 
paid,  saying  (p.  629,  L.  ed.  p.  288,  Sup.  Ct. 
Rep.  p.  1075)  : 

"This,  therefore,  is  not  a  tax  upon  the 
property  itself,  but  is  merely  the  price  ex- 
acted by  the  state  for  the  privilege  accorded 
in  permitting  property  so  situated  to  be 
transferred  by  will  or  by  descent  or  distri- 
bution." 

In  Snyder  v.  Bettman,  the  succession  tax 
required  by  the  laws  of  Congress  was  sus- 
tained, although  the  bequest  was  to  the  city 
of  Springfield,  Ohio.  This  is  almost  a  con- 
verse to  the  Perkins  Case.  It  was  held  that 
while  the  power  to  regulate  inheritances  and 
testamentary  dispositions  was  one  belonging 
to  the  state,  and  therefore  subject  to  such 
conditions  as  the  state  might  see  fit  to  im- 
pose (as  held  in  the  Perkins  Case),  yet  the 
power  to  impose  a  succession  tax  was  vested 
in  Congress,  that  it  could  be  exercised  upon 
a  bequest  made  to  a  municipality  or  a  state, 
and  was  not  to  be  considered  as  a  tax  upon 
the  property  bequeathed,  the  court  saying 
(p.  254,  L.  ed.  p.  1037,  Sup.  Ct.  Rep.  p. 
805): 

"Having  determined,  then,  that  Congress 
has  the  power  to  tax  successions,  that  the 
states  have  the  same  power,  and  that  such 
power  extends  to  bequests  to  the  United 
States,  it  would  •seem  to  follow  logically  that[469J 
Congress  has  the  same  power  to  tax  the 
transmission  of  property  by  legacy  to  states, 
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or  tkdr  mtmidpalities,  and  that  the  exer- 
QK  of  that  power  in  neither  case  conflicts 
Tith  the  proposition  that  neither  the  Feder- 
tl  DOT  the  state  government  caa  tax  the 
propertj  or  agencies  of  the  other,  since,  as 
repeatedlj  held,  the  taxes  imposed  are  not 
BpoQ  property,  but  upon  the  right  to  succeed 
to  property.** 

So  here,  the  charge  is  not  upon  the  prop- 
crtT  of  the  state,  but  upon  the  means  by 
Tkkh  that  property  is  acquired,  and  before 
it  is  aeqoired. 

It  is  also  worthy  of  remark  that  the 
naes  m  which  the  invalidity  of  a  Federal 
tu  bas  be^  affirmed  were  those  in  which 
titf  tax  was  attempted  to  be  levied  upon 
property  belonging  to  the  state,  or  one  of 
ki  Bmiicipalities,  or  was  a  charge  upon  the 
i«ai  and  instruAientalities  employed  by 
^  state,  in  the  discharge  of  its  ordinary 
fmetkes  as  a  government. 

It  Vmgie  Bank  v.  Fenno,  8  Wall.  633,  19 
L  ei  482,  in  which  a  national  tax  of  10 
fa  cent  <m  the  amount  of  notes  of  any  per- 
«,  skate  bank,  or  banking  association,  used 
iirdreolation,  was  sustained,  the  court  thus 
lilted  the  limits  of  the  power  of  national 
tmtioa  over  state  agencies  (p.  647,  L.  ed. 

It  nay  be  admitted  that  the  reserved 
nfto  of  the  states,  such  as  the  right  to 
pm  lawB,  to  give  effect  to  laws  through  ex- 
te^in  action,  to  administer  justice  through 
tk  eoorts,  and  to  employ  all  necessary 
■tnoes  for  Intimate  purposes  of  state 
pvcniment,  are  not  proper  subjects  of  the 
taof  power  of  Congress." 

h  The  Collector  v.  Day  {Buffington  v. 
B«?)  11  Wall.  113,  20  L.  ed.  122,  in  the 
u?BBteDt  in  favor  of  the  exemption  of  the 
Blary  of  a  state  judge  from  national  tax- 
itiot  a  this  language  (p.  125,  L.  ed.  p. 
Itth 

It  would  seem  to  follow,  as  a  reasonable, 
if  wt  a  necessary,  consequence,  that  the 
Baas  and  instrumentalities  employed  for 
onrin^  oo  the  operations  of  their  govem- 
aeiti,  for  preserving  their  existence,  and 
^^fi&Bg  the  high  and  responsible  duties  as- 
■ipied  to  them  in  the  Constitution,  should 
^  left  free  and  unimpaired, — should  not  be 
'/able  to  be  crippled,  much  less  •defeated,  by 
^  taxing  power  of  another  government, 
*to  power  acknowledges  no  limits  but  the 
*in  of  the  legislative  body  imposing  the  tax. 
^  more  especially,  those  means  and  in- 
■tnaieiitalities  which  are  the  creation  of 
^or  sovereign  and  reserved  rights,  one  of 
*^  is  the  establishment  of  the  judicial 
^rtisent.  and  the  appoiirtment  of  officers 
to  admimster  their  laws.  Without  this 
pocer  and  the  exercise  of  it,  we  risk  noth- 
Br  in  saying  that  no  one  of  the  states,  im- 
fo  the  form  of  government  guaranteed  by 
l»  U,  S. 


the   Constitution,   could   long  preserve   Its 
existence.** 

In  United  States  v.  Baltimore  d  0.  R,  Co, 
17  Wall.  322,  21  L.  ed.  607,  an  attempt  was 
made  to  collect  a  tax  on  money  due  trom  a 
railroad  company  to  the  city  of  Baltimore. 
It  was  held  that  the  city  was  a  portion  of 
the  state,  in  the  exercise  of  a  limited  por- 
tion of  the  powers  of  the  state,  and  the  court 
said  (p.^327,  L.  ed.  p.  509) : 

"The  right  of  the  states  to  administer 
their  own  affairs  through  their  legislative, 
executive,  and  judicial  departments,  in  their 
own  manner,  through  their  own  agencies,  is 
conceded  by  the  uniform  decisions  of  this 
court  and  by  the  practice  of  the  Federal 
government  from  its  organization.  This 
carries  with  it  an  exemption  of  those  agen- 
cies and  instruments  from  the  taxing  power 
of  the  Federal  government." 

And  again  (p.  332,  L.  ed.  p.  601)  : 

"We  admit  the  proposition  of  the  counsel 
that  the  revenue  must  be  municipal  in  its 
nature  to  entitle  it  to  the  exemption  claimed. 
Thus,  if  an  individual  should  make  the  city 
of  Baltimore  his  agent  and  trustee  to  re- 
ceive funds,  and  to  distribute  them  in  aid 
of  science,  literature,  or  the  fine  arts,  or 
even  for  the  relief  of  the  destitute  and  in- 
firm, it  is  quite  possible  that  such  revenues 
would  be  subject  to  taxation.  Tfie  corpora- 
tion would  therein  depart  from  its  munic- 
ipal character,  and  assume  the  position  of 
a  private  trustee.  It  would  occupy  a  place 
which  an  individual  could  occupy  with  equal 
propriety.  It  would  not,  in  that  action,  be 
an  auxiliary  or  servant  of  the  state,  but  of 
the  individual  creating  the  trust.  There  is 
nothing  of  a  governmental  character  in  such 
a  position.** 

•In  Amhrosini  v.  UnitedStates,  187  U.  S.[461] 
1,  47  L.  ed.  49,  23  Sup.  Ct.  Rep.  1,  in  which 
the  Federal  war  revenue  tax  act,  providing 
for  stamp  taxes  on  bonds,  was  held  inappli- 
cable to  bonds  required  from  licensees  under 
the  dram  shop  act  of  Illinois,  the  court  de- 
clared (p.  8,  L.  ed.  p.  52,  Sup.  Ct.  Rep.  p. 
3): 

"The  question  is  whether  the  bonds  were 
taken  in  the  exercise  of  a  function  strictly 
belonging  to  the  state  and  city  in  their  or- 
dinary govermental  capacity,  and  we  are 
of  the  opinion  that  they  were,  and  that  they 
were  exempted  as  no  more  taxable  than  the 
licenses.** 

These  decisions,  while  not  controlling  the 
question  before  us,  indicate  that  the  thought 
has  been  that  the  exemption  of  state  agen- 
cies and  instrumentalities  from  national  tax- 
ation is  limited  to  those  which  are  of  a 
strictly  governmental  character,  and  doon 
not  extend  to  those  which  are  used  by  the 
state  in  the  carrying  on  of  an  ordinary  pri- 
vate business. 

860 


4G1--I63 


SupBEMX   Court   of  the  United   States. 


Oct.  Term, 


In  this  connection  may  be  noticed  the 
well-established  distinction  between  the 
duties  of  a  public  character  cast  upon  munic- 
ipal corporations,  and  those  which  relate 
to  what  may  be  considered  their  private 
business,  and  the  different  responsibility  re- 
sulting in  case  of  negligence  in  respect  to 
the  discharge  of  those  duties.  The  supreme 
court  of  Massachusetts,  speaking  by  Mr. 
Justice  Gray  (afterwards  an  associate  jus- 
tice of  this  court),  in  Oliver  v.  Worcester, 
102  Mass.  489,  499,  600,  3  Am.  Rep.  485, 
observed : 

''The  distinction  is  well  established  be- 
tween the  responsibilities  of  towns  and  cities 
for  acts  done  in  their  public  capacity,  in 
the  discharge  of  duties  imposed  upon  them 
by  the  legislature  for  the  public  benefit, 
and  for  acts  done  in  what  may  be  called 
their  private  character,  in  the  management 
of  property  or  rights  voluntarily  held  by 
them  for  their  own  immediate  profit  or 
advantage  as  a  corporation,  although  in- 
uring, of  course,  ultimately  to  the  benefit 
of  the  public. 

"To  render  municipal  corporations  liable 
to  private  actions  for  omission  or  neglect 
to  perform  a  corporate  duty  imposed  by 
general  law  on  all  towns  and  cities  alike, 
[462j  ..  .o...  L.it  performance  *of  wiiich  they 
derive  no  compensation  or  benefit  in  their 
corporate  capacity,  an  express  statute  is 
doubtless  necessary.  .  .  .  But  this  rule 
does  not  exempt  towns  and  cities  from  the 
liability  to  which  other  corporations  are  sub- 
ject, for  negligence  in  managing  or  dealing 
with  property  oir  rights  held  by  them  for 
their  own  advantage  or  emolument." 

In  Lloyd  v.  New  York,  5  N.  Y.  369,  374, 
55  Am.  Dec.  347,  the  court  said: 

"The  corporation  of  the  city  of  New  York 
possesses  two  kinds  of  powers,  one  govern- 
mental and  public,  and,  to  the  extent  they 
are  held  and  exercised,  is  clothed  with  sov- 
ereignty; the  other  private,  and,  to  the  ex- 
tent they  are  held  and  exercised,  is  a  legal 
individual.  The  former  are  given  and  used 
for  public  purposes,  the  latter  for  private 
purposes.  While  in  the  exercise  of  the  for- 
mer, the  corporation  is  a  municipal  govern- 
ment; and  while  in  the  exercise  of  the  lat- 
ter, is  a  corporate,  legal  individual." 

See  also  Maxmilian  v.  New  York,  62  N. 
Y.  160,  164,  20  Am.  Rep.  468;  Broum  v. 
Vinalhaven,  65  Me.  402,  20  Am.  RrfJ).  709; 
Mead  v.  New  Eaven,  40  Conn.  72,  16  Am. 
Rep.  14 ;  Petersburg  v.  Applegarth,  28  Gratt. 
321,  343,  26  Am.  Rep.  357;  Etistman  v. 
Meredith,  36  N.  H.  285,  72  Am.  Dec.  302; 
Western  8av,  Fund  8oc.  v.  Philadelphia,  31 
Pa.  175,  72  Am.  Dec.  730.  In  this  case  it 
was  held  that  a  city  supplying  gas  to  the 
inhabitants  acts  as  a  private  corporation, 
and  is  subject  to  the  same  liabilities  and 
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disabilities.     In   the  opinion   the  court  de- 
clared  (p.  183,  Am.  Dec.  p.  735)  ; 

"Such  contracts  are  not  made  by  the  mu- 
nicipal corporation  by  virtue  of  its  powers 
of  local  sovereignty,  but  in  its  capacity  of  a 
private  corporation.  The  supply  of  gaslight 
is  no  more  a  duty  of  sovereignty  than  the 
supply  of  water.  Both  these  objects  may  be 
accomplished  through  the  agency  of  individ- 
uals or  private  corporations,  and  in  very 
many  instances  they  are  accomplished  by 
those  means.  If  this  power  is  granted  to  a 
borough  or  a  city,  it  is  a  special  private 
franchise,  made  as  well  for  the  private  emol- 
ument and  advantage-  of  the  city  as  for  the 
•public  good.  The  whole  investment  is  the [463] 
private  property  of  the  city,  as  much  so  as 
the  lands  and  houses  belonging  to  it.  Blend- 
ing the  two  powers  in  one  grant  does  not 
destroy  the  clear  and  well-settled  distinction, 
and  the  process  of  separation  is  not  rendered 
impossible  by  the  confusion.  In  separating 
them,  regard  must  be  had  to  the  object  of  the 
legislature  in  conferring  them.  If  granted 
for  public  purposes  exclusively,  they  belong 
to  the  corporate  body  in  its  public,  political, 
or  municipal  character.  But  if  the  grant 
was  for  purposes  of  private  advantage  and 
emolument,  though  the  public  may  derive 
a  common  benefit  therefrom,  the  corpora- 
tion quoad  hoc  is  to  be  regarded  as  a  pri- 
vate company.  It  stands  on  the  same  foot- 
ing as  would  any  individual  or  body  of  per- 
sons upon  whom  the  like  special  franchises 
had  been  conferred." 

See  further  a  subsequent  case  between  the 
same  parties,  in  the  same  volume  (pp.  185, 
189)  ;  Bailey  v.  New  York,  3  Hill,  531,  38 
Am.  Dec.  669;  1  Dill.  Mun.  Corp.  4th  ed. 
§  66. 

Now,  if  it  be  well  established,  as  these 
authorities  say,  that  there  is  a  clear  distinc- 
tion as  respects  responsibility  for  negligence 
between  the  powers  granted  to  a  corporation 
for  governmental  purposes  and  those  in  aid 
of  private  business,  a  like  distinction  may 
be  recognized  when  we  are  asked  to  limit 
the  full  power  of  imposing  excises  granted 
to  the  national  government  by  an  implied 
inability  to  impede  or  embarrass  a  state  in 
the  discharge  of  its  functions.  It  is  rea- 
sonable to  hold  that,  while  the  former  may 
do  nothing  by  taxation  hi  any  form  to  pre- 
vent the  full  discharge  by  the  latter  of  its 
govermental  functions,  yet,  whenever  a  " 
state  engages  in  a  business  which  is  of  a 
private  nature,  that  business  is  not  with- 
drawn from  the  taxing  power  of  the  nation. 

For  these  reasons  we  think  that  the  li- 
cense taxes  charged  by  the  Federal  govern- 
ment upon  persons  selling  liquor  are  not 
invalidated  by  the  fact  that  they  are  the 
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i^ts  of  the  state,  which  has  itself  engaged 
in  tint  business. 
The  judgment  of  the  Court  of  Claims  is 

W,  •Mr.  Justice  ^XTHite,  with  whom  concur 
Mr.  Justice  PeeUftam  and  Mr.  Justice  Mo- 
Xtaaa,  dissenting : 

Tbe  delicacy  of  the  question,  the  sugges- 
tka  that,  apart  from  constitutional  limita- 
tfis,  the  ruling  made  is,  from  an  economic 
iwint  of  view,  a  just  one,  and  the  long  and 
?uiiftaking  consideration  which  the  court 
ku  giren  the  case,  cause  me  to  be  reluctant 
to  amKmnce  a  dissent.     This,  however,   is- 

I  cwrborne  by  the  conviction  that  it  is  my  du- 
ty to  dissent  and  state  my  reasons.  And 
*Ju»  because  the  decision  now  made,  as  it  is 
bnr  me  understood,  overrules  many  cases, 
departs  from  a  principle  which  has  been 
rwnjniied  from  the  beginning,  and,  under 
t]i«  assumed  necessity  of  protecting  the  tax- 
a*  power  of  the  government  of  the  United 
Stiles,  establishes  a  doctrine  which,  in  its 
H<eitiality,  strips  the  states  of  their  law- 
fii  aotbority.  It  does  more  than  this,  since 
!>  theory  upon  which  the  case  is  decided  al- 
oe endows  the  states  with  a  like  power  to 
i^fft  the  government  of  the  United  States 
f  its  lawful  attributes.  In  other  words, 
^  the  ruling  and  the  reasoning  sustaining 
it  the  andent  landmarks  are  obliterated, 
i»i  the  distinct  powers  belonging  to  both 
'^  national  and  state  governments  are  re- 
i|^rocilIy  placed  the  one  at  the  mercy  of 
*y  other,  so  as  to  give  to  each  the  potency 
4  dntroying  the  other. 
The  ease  is  this:  South  Carolina  has 
■^opted  a  law  by  which  no  liquor  in  a.\- 
Iwed  to  be  brought  into  the  state  for  sale 
« to  he  sold  therein,  except  such  liquor  as 
BIT  he  bought  by  a  board  of  officers  appoint- 
^  bj  state  authority,  which  liquor  is  sold 
^  ^ate  agents,  appointed  for  that  purpose 
icder  regulationB  prescribed  by  the  statute. 
^  question  is  whether  these  agents  of  the 
*tate,  for  the  act  of  selling  liquor  belonging 
to  the  state,  as  agents  of  the  state,  under 
t^  aatiiority  of  the  state,  can  be  subjected 
to  ft  license  for  carrying  on  the  liquor  busi- 
>ng,  leried  by  the  internal  revenue  laws  of 
^  United  States. 

That  the  state,  under  its  police  authority, 
^  the  right  to  absolutely  prohibit  the  sale 
^  tiqoor,  or  to  subject  it  to  such  regula- 
^^  as  it  deemed   proper,  is   elementary. 

*>  fir-reaching  'is  that  authority  that  a 
•*»te  may  direct  the  destruction  of  liquor 
W  eootrary  to  law,  without  paying  the 
*»!»  thereof,  and  without  thereby  violating 
^  eosatitiitionai  safeguards  as  to  the  tak- 
■?  of  property.  Mugler  v.  Kansas,  123  U. 
S  ta,  31  L.  ed.  205,  8  Sup.  Ct  Rep.  273. 
Tne,  by  the  operation  of  the  commerce 


clause  of  the  Constitution,  the  absolute  au- 
thority of  the  state  does  not  extend  to  pro- 
hibiting the  sale  in  original  packages  of 
liquor  broujjht  in  from  other  states.  Leisy 
V.  Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681. 
But  that  limitation  no  longer  applies,  since 
Congress  has,  by  express  legislation,  per- 
mitted the  power  of  the  states  to  attach  to 
all  liquor  shipped  into  one  state  from  anoth- 
er, at  once  on  its  arrival,  before  sale  in  the 
original  packages,  as  fully  as  if  it  had  been 
manufactured  within  the  state.  And  the 
validity  of  the  statute  referred  to  has  been 
upheld  by  the  court  in  reiterated  rulings. 
Re  Rahrer  {Wilkerson  v.  Rahrer)  140  U.  S. 
562,  35  L.  ed.  676,  11  Sup.  Ct.  Rep.  865; 
Rhodes  v.  lotcaj  170  U.  S.  412,  42  L.  ed. 
1088,  18  Sup.  Ct.  Rep.  664;  Vance  v.  W.  A, 
Vandercook  Co,  170  U.  S.  468,  42  L.  ed.  1111, 
18  Sup.  Ct.  Rep.  645;  American  Exp,  Co,  v. 
Iowa,  196  U.  S.  133,  49  L.  ed.  417,  25  Sup. 
Ct.  Rep.  182;  Adams  Exp,  Co.  v.  Iowa,  196 
U.  S.  147,  49  L.  ed.  424,  26  Sup.  Ct.  Rep. 
185;  Pabst  Brewing  Co,  v.  Crenshaw,  198 
U.  8.  17,  49  L.  ed.  925,  25  Sup.  Ct.  Rep. 
552.  Indeed,  one  of  these  cases — ^the  W^  A, 
Vandercook  Co.'s  Case — involved  the  ques- 
tion whether  the  act  of  South  Carolina,  pro- 
viding for  the  purchase  and  sale  of  liquor 
belonging  to  the  state,  as  above  stated,  was 
repugnant  to  the  Constitution  of  the  United 
States,  and  the  validity  of  the  act  in  this 
particular  was  upheld  by  the  court  because 
of  the  police  power  of  the  state,  and  because 
of  the  provisions  of  the  act  of  Congress 
limiting  the  effect  of  the  interstate  com- 
merce clause  as  to  liquor,  as  already  men- 
tioned. 

It  is  not  necessary  to  trace  the  want  of 
authority  of  the  United  States  to  impose 
a  license  exaction  on  the  agents  of  the  state 
to  an  express  provision  of  the  Constitution, 
since  the  court  hfis  constantly  held  that 
the  absence  of  authority  in  the  government 
of  the  United  States  to  tax  or  burden  the 
agencies  or  ins^trumentalities  of  a  state 
government,  and  the  like  want  of  authority 
on  the  part  of  the  states  to  tax  the  agencies 
or  instrumentalities  of  the  national  govern- 
ment, results  from  the  dual  system  of  gov- 
ernment which  the  Constitution  created,  *and[46B] 
that  the  continuance  in  force  of  such  a  pro- 
hibition is  absolutely  essential  to  the  pres- 
ervation of  both  governments. 

It  would  be  superfluous  to  review  in  de- 
tail the  many  cases  decided  on  the  subject, 
but,  in  the  endeavor  to  bring  the  settled 
doctrine  clearly  to  the  mind,  I  refer  to  the 
most  salient  of  the  cases. 

In  M'Cullooh  V.  Maryland  (1819)  4 
Wheat.  316,  4  L.  ed.  679,  and  Osbom  v.  Bank 
of  United  States  (1824)  9  Wheat.  738,  6 
I<.  ed.  204,  it  was  held  that  a  state  could  not 
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impose  a  tax  on  the  operations  of  the  Bank 
of  the  United  States  or  any  of  its  branches. 
In  Weston  v.  Charleston  (1829)  2  Pet.  449, 
7  L.  ed.  481,  New  York  ex  rel.  Bank  of  Com- 
merce V.  Tax  Comre,  (1862)  2  Blade,  620, 
17  L.  ed.  451,  Bank  Taw  Case  {New  York 
ea  rel.  Bank  of  Commonwealth  v.  Taw  d  A. 
Comra,)  (1865)  2  Wall.  200,  17  L.  ed.  79^ 
and  The  Banks  v.  New  York  {People  ew  rel. 
Bank  of  N.  Y.  Nat,  Bkg.  Asso.  v.  Connelly) 

(1869)  7  Wall.  16,  19  L.  ed.  57,— it  was  de- 
cided that  a  state  was  without  power  to  tax 
stock  or  bonds  issued  by  the  United  States 
for  loans  made  to  it,  when  held  by  an  in- 
dividual or  by  a  corporation.  In  Dobbins 
V.  Erie  County  (1842)  16  Pet.  435,  10  L.  ed. 
1022,  it  was  decided  that  a  state  might  not 
tax  the  compensation  of  an  officer  of  the 
United  States.  And,  in  Van  Brocklin  v. 
Tennessee  {Van  Brocklin  v.  Anderson) 
(1886)  117  U.  S.  151,  29  L.  ed.  845,  6  Sup. 
Ct.  Rep.  670,  and  cases  cited  on  pages  167 
et  seq.f  L.  ed.  page  860,  Sup.  Ot.  Rep.  p.  679, 
it  was  held  that  a  state  might  not  impose  a 
tax  on  any  property  of  the  United  States, 
including  real  estate  of  which  the  United 
States  had  become  the  owner  as  the  result 
of  a  sale  to  enforce  the  payment  of  direct 
taxes  previously  levied  by  the  United  States. 

Conversely,  the  adjudications  concerning 
the  want  of  power  in  the  United  States  to 
tax  the  states  are  of  a  like  scope.  In  The 
Collector    v.   .Day     {Buffington    v.     Day) 

(1870)  11  Wall.  113,  127,  20  L.  ed.  122,  126. 
it  was  decided  that  Congress  could  not  im- 
pose a  tax  upon  the  salary  of  a  judicial  of- 
ficer of  a  state.  In  United  States  v.  Balti- 
more d  0,  R.  Co.  (1872)  17  Wall.  322,  21 
L.  ed.  597,  it  was  held  that  the  United 
States  might  not  impose  a  tax  upon  the 
property  and  revenues  of  a  municipal  cor- 
poration. Two  members  of  the  court  dis- 
sented (p.  334,  L.  ed.  p.  601),  on  the  ground 
that  the  private  property  owned  by  a  mu- 
nicipal corporation,  and  held  merely  as 
private  property  in  a  proprietary  right,  and 
used  merely  in  a  commercial  sense  for  the 
income,    gains,    and    profits,    was    "taxable 

[467]  just  the  same  as  'property  owned  by  an  in- 
dividual or  any  other  corporation."  In 
Van  Brocklin  v.  Tennessee  {Van  Brocklin 
V.  Anderson)  (1886)  117  U.  S.  151,  29  L.  ed. 
845,  6  Sup.  (^.  Rep.  670,  where,  as  we  have 
seen,  it  was  held  that  the  state  of  Tenne^feee 
could  not  tax  real  property  within  its  bor- 
ders while  held  by  the  United  States  as 
.proprietor,  in  reviewing  the  ruling  made 
in  United  States  v.  Baltimore  d  0.  R.  Co,, 
the  court  said  (p.  178,  L.  ed.  p.  854,  Sup. 
Ct.  Rep.  p.  685)  : 

"This  court,  in  United  States  v.  Baltimore 
d  0.  R.  Co,  17  Wall.  322,  21  L.  ed.  597,  held 
that  a  municipal  corporation  within  a  state  ^ 
could  not  be  taxed  by  the  United  States ' 
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on  the  dividends  or  interest  of  stock  or 
bonds  held  by  it  in  a  railroad  or  canal  com- 
pany, because  the  municipal  corporation  was 
a  representative  of  the  state,  created  by  th#» 
state  to  exercise  a  limited  portion  of  its 
powers  of  government,  and  therefore  it** 
revenues,  like  those  of  the  state  itseli,  wert> 
not  taxable  by  the  United  States.  The  rev- 
enues thus  adjudged  to  be  exempt  from  Fed- 
eral taxation  were  not  themselves  appro- 
priated to  any  specific  public  use,  nor  de- 
rived from  property  held  by  the  state  or  by 
the  municipal  corporation  for  any  specific 
public  use,  but  were  part  of  the  general  in- 
come of  that  corporation,  held  for  the  public 
use  in  no  other  sense  than  all  property  and 
income  befonging  to  it  in  its  municipal 
character  must  be  so  held.  The  reasons 
for  exempting  all  the  property  and  income 
of  a  state,  or  of  a  municipal  corporation, 
which  is  a  political  division  of  the  state, 
from  Federal  taxation,  equally  require  the 
exemption  of  all  the  property  and  income  of 
the  national  government  from  state  taxa- 
tion." 

In  Mercantile  Nat.  Bank  v.  New  York 
(1887)  121  U.  S.  138,  162,  30  L.  ed.  895, 
904,  7  Sup.  Ct.  Rep.  826,  it  was  decided  that 
the  United  States  might  not  tax  bonds  is- 
sued by  a  state  or  one  of  its  municipal  bod- 
ies, under  its  authority,  and  held  by  private 
corporations.  In  Pollock  v.  Farmers*  Loan 
d  T.  Co, — ^the  income  tax  case — (1895)  157 
U.  S.  429,  39  L.  ed.  759, 15  Sup.  Ct.  Rep.  673, 
although  much  difTerence  of  opinion  was  man- 
ifested in  the  court  as  to  some  of  the  ques- 
tions involved,  as  to  one,  that  is,  the  lack  of 
authority  in  the  United  States  to  include  in 
the  amount  of  income  subject  to  taxation  by 
the  United  States  money  derived  from  in- 
t^est  on  municipal  bonds,  *the  court  was  [468] 
unanimous.  The  opinion,  in  reviewing  the 
subject,  and  citing  approvingly  The  Collect- 
or V.  Day,  United  States  v.  Baltimore  d  O. 
R,  Co,,  the  Van  Brocklin  Case  and  the  Mer- 
cantile Nat,  Bank  Case,  said  (p.  584,  L.  ed. 
p.  820,  Sup.  Ct.  Rep.  p.  600)  : 

"As  the  states  cannot  tax  the  powers, 
the  operations,  or  the  property  of  the  United 
States,  nor  the  means  which  they  employ 
to  carry  their  powers  into  execution,  so  it 
has  been  held  that  the  United  States  have  no 
power  under  the  Constitution  to  tax  either 
the  instrumentalities  or  the  property  of  a 
state." 

And,  lastly,  in  Ambrosini  v.  United  States 
(1902)  187  U.  S.  1,  47  L.  ed.  49,  23  Sup. 
Ct.  Rep.  1,  it  was  held  that  (Congress  could 
not  impose  a  stamp  tax  upon  a  bond  which 
the  state  law  required  to  be  given  as  a  pre- 
requisite to  the  riglit  to  sell  liquor. 

Is  the  ruling  now  made  reconcilable  with 
the  cases  just  referred  to?  In  other  words, 
it  it  consistent  with  the  theory  of  the  Con- 
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ititiitioB  as  interpreted  from  the  beginning  T 
In  order  to  giye  the  reasons  which  convince 
Be  thst  it  is  not,  let  me  review  the  con- 
tatkms  which  are  relied  upon  to  support 
tke  raling. 

1.  It  is  urged  that,  as  the  state  of  South 
Ouoliu  derives  revenue  from  the  sale,  by 
tk  tfoits  of  the  state,  of  the  liquor  belong- 
ing to  the  state,  therefore  the  United  States 
bas  ilso  the  right  to  derive  a  revenue  from 
tbt  Kmroe.  If,  bj  this  contention,  it  is 
iataded  to  suggest  that  the  South  Caro- 
tiu  law  was  not  passed  in  the  exercise  of 
tfe  police  power  of  that  state,  and  must 
be  treated  as  a  revenue  law  from  the  mere 
fut  that  some  revenue  results  from  the 
operatioii  of  the  law,  the  unsoundness  of  the 
proposition  is  demonstrated  by  the  previous 
aset  In  Vance  v.  W.  A,  Vandercook  Co. 
ITO  U.  S.  438,  42  L.  ed.  1100,  18  Sup.  Ct. 
Bep.  674,  that  identical  proposition  was 
crH«  and  was  decided  to  be  without  merit; 
uA  the  same  doctrine  was  reiterated  in  the 
aiM  of  American  Exp.  Co.  v.  lowCy  196  U. 
S.  m,  49  L.  ed.  417,  25  Sup.  Ct.  Rep.  182; 
itfnu  Esp.  Co.  V.  Iowa,  196  U.  S.  147,  49 
L  ed.  424,  25  Sup.  Ct.  Kep.  185,  and  Pahst 
Bmeimg  Co.  v.  Crenshato,  198  U.  S.  17,  49 
L  fd,  925,  25  Sup.  Ct.  Kep.  552.  If  the 
^netcBtion  be  that  wherever,  by  the  exer- 
tioa  of  Btate  power  upon  persons  or  things, 

P*>  rerenue  is  produced,  *there  must  be  a  cor- 
Mponding  right  on  the  part  of  the  govem- 
wat  of  the  United  States  to  reap  revenue 
Wbvdening  the  like  person  or  thing,  even 
t^thoQ|rfa  in  8o  doing  a  state  agency  or  in- 
ftmaentality  is  taxed,  the  unsoundness  of 
tbe  proposition  and  its  conflict  with  the 
pnnGQg  cases  becomes  yet  more  apparent. 
Oae  of  the   foundations    upon    which    the 

I  fcetriae  rests,  denying  the  power  of  the 
fv^enuDents,  state  or  national,  to  burden 
tae  iastnmientalities  or  agencies  of  each 
«ber.  is  that,  if  such  burdening  be  per- 
mitted, it  might  result  in  crippling  the  rev- 
«>■»  of  the  government  upon  whose  agency 
w  iutnunentality  the  tax  was  placed.  Was 
t^  lot  the  ground  upon  which  the  earlier 
«MM  were  placed,  and  was  it  not  specific- 
^  dedared  to  be  the  foundation  of 
tike  mling  made  in  the  income  tax  case, 
--fiOotk  V.  Farmer^  Loan  d  T.  Co. 
^\m)  157  U.  S.  429,  39  L.  ed.  759,  15  Sup. 
Ct  Rep.  673  T  The  contention  that  because 
■*  fOTcmment  may  have  derived  income 
fr*»  the  exertion  of  its  authority,  therefore 
tbe  other  goTemment  has  a  right  to  do  like- 
^  eren  if  the  agencies  of  the  other  gov- 
^iiMot  be  thereby  taxed,  reduces  itself  to 
tiii:  That  the  power  to  burden  arises  from 
tW  very  condition  which  prevents  the  power 
inm  existing.  If  pushed  to  its  logical  con- 
dasioa,  the  far-reaching  result  of  the  prop- 
Qvtiott  that  wherever  revenue  is  derived 
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from  an  act  by  one  government,  therefore 
the  other  may  burden  the  agent  or  instru- 
mentality of  the  other,  may  be  readily  il- 
lustrated. Take  the  national  government. 
If,  in  the  exercise  of  its  ample  auihoricy  to 
establish  national  banks,  a  tax  is  imposed 
on  such  banks  and  a  revenue  derived,  do  the 
states  thereby  become  entitled,  without  the 
consent  of  Congress,  to  tax  banks?  Take 
the  Postoffice  Department.  If,  by  the  carry- 
ing of  the  mails,  revenue  is  derived  by  the 
government  of  the  United  States,  are  the 
states,  from  that  fact,  entitled  to  tax  the  in- 
strumentalities employed  by  the  Postoffice 
Department?  Take  the  ocean  transport 
service  of  the  United  States.  If,  under 
given  circumstances,  a  charge  is  made  for 
transportation,  and  hence  a  revenue  is 
earned,  may  the  states  cripple  that  service 
by  taxation  T  It  is  no  answer  to  the  demon- 
stration *  which  results  from  these  ilIustra-[470] 
tions  to  say  that  the  cases  concern  purely 
governmental  functions  of  the  United  States, 
and,  therefore,  the  states  cannot  tax  the 
exercise  of  such  functions.  May  I  ask  are 
these  functions  on  the  part  of  the  United 
States  any  more  govermental  than  is  the 
power  of  the  government  of  South  Carolina 
to  absolutely  control  at  will  the  liquor 
traffic  in  that  state? 

2.  It  is  implied  that  necessity  demands 
the  recognition  of  the  right  of  the  govern- 
ment of  the  United  States  to  tax  the  state 
agencies  in  question  because  the  principle, 
by  which  alone  such  power  on  the  part  of 
the  United  States  can  be  denied,  will  in- 
evitably result  in  giving  the  states  authority 
to  destroy  the  government  of  the  United 
States  by  adopting  peculiar  methods  of  deal- 
ing with  various  classes  of  persons  or  prop- 
erty. Thus,  it  is  said,  the  state  govern- 
ments may  acquire  all  farms  within  their 
borders,  and  thus  deprive  the  United  States 
of  its  power  to  impose  a  direct  tax  on  land. 
That  a  state  may  import  property  from  for- 
eign coimtries,  and  be  exempt  from  import 
duty,  and  undersell  those  who  pay  duty,  and 
render  the  collection  of  any  import  tax  from 
others  by  the  United  SStates  impossible. 
But  these  extreme  illustrations  amount  sim- 
ply to  saying  that  it  is  possible  for  the  imag- 
ination to  foreshadow  conditions  which, 
did  they  arise,  would  impair  the  government 
CFeated  by  the  Constitution,  and,  because 
such  conjectures  may  be  indulged  in,  the 
limitations  created  by  the  Constitution  for 
the  purpose  of  preserving  both  the  state  and 
national  governments  are  to  be  disregarded. 
In  other  words,  that  the  government 
created  by  the  Constitution  must  now  be 
destroyed,  because  it  is  possible  to  suggest 
conditions  which,  if  they  arise,  would,  in 
the  future,  produce  a  like  result.  But  the 
weakness  of  the  illustrations  as  applied  to 
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this  case  is  apparent.  They  have  no  rela- 
tion to  this  case,  since  it  is  not  denied  that, 
as  to  liquor,  the  state  has  absolute  power, 
and  may  prohibit  the  sale  of  all  liquor,  and 
thus  prevent  the  United  States  from  deriv- 
ing revenue  from  that  source,    ^gain,  there 

£471]  fore,  when  the  true  relation  'of  the  argument 
to  the  case  in  hand  is  seen,  it  reduces  itielf  to 
a  complete  contradiction,  viz,,  a  state  may, 
by  prohibition,  prevent  the  United  States 
from  reaping  revenue  from  the  liquor  traffic, 
but  any  other  state  regulation  by  which  such 
result  is  accomplished  may  be  prevented  by 
the  United  States,  because  thereby  the  state 
has  done  indirectly  only  that  which  the  state 
bad  the  lawful  power  directly  to  do. 

3.  It  is  urged  that  the  liquor  in  this  case 
was  owned  by  South  Carolina,  and  in  selling 
H  the  state  was  merely  acting  as  a  proprie- 
tor, and  therefore  the  tax  on  the  state  agents 
is  lawful.  But  here  again  the  argument 
overlooks  the  absolute  power  possessed  by 
the  state  concerning  the  liquor  traffic,  and 
the  consequent  right  of  the  state,  in  the 
exercise  of  its  governmental  functions,  to 
adopt  such  methods  and  instrumentalities 
as  might  be  deemed  best  for  the  control  of 
the  traffic.  Besides,  the  proposition  is  di- 
rectly repugnant  to  the  previous  decisions  of 
this  court.  Can  anything  be  plainer  than 
that  the  contention  is  directly  antagonistic 
to  the  ruling  made  in  United  States  v.  Bal- 
timore  d  0.  R.  Co,  17  Wall.  322,  21  L.  ed. 
697,  which  ruling  was  expressly  approved 
in  the  subsequent  cases,  especially  in  the  in- 
come tax  case?  Was  not  the  United  States 
the  proprietor  of  the  land  in  Tennessee, 
which  it  was  held,  in  the  Van  Brocklin  Case, 
the  state  of  Tennessee  had  no  power  to  tax  ? 
Conceding,  for  the  sake  of  argument  only, 
that  the  doctrine  announced  in  the  previous 
cases  should  be  qualified,  certainly  such 
qualification  would  be  wholly  unreasonable 
if  it  did  not  propose  to  take  in  view  the 
absolute  and  paramount  nature  of  the  gov- 
ernmental function  under  which  the  prop- 
erty or  agency  which  it  was  proposed  to  tax 
was  held  or  exercised.  Reference  is  made 
to  cases  in  state  courts  concerning  the  lia- 
bility of  municipal  corporations  to  suits  for 
negligence.  I  cannot  see  their  appositeness 
to  the  issue  here  '  involved.  Besides,  the 
doctrine  expounded  in  the  line  of  cases  re- 
ferred to,  if  doctrine  can  be  deduced  irmn 
the  confusion  and  contradiction  which  exists 
among  the  cases,  has  never  received  the  ap- 
proval of  this  court.*  On  the  contrary,  the 
rulings  of  this  court  point  the  other  way. 

r^ff2V Barnes  v.  District  of  Oolumbiaf  91  U.  S.  540, 
23  L.  ed.  440;  Workman  v.  New  York,  179 
U.  S.  552,  574,  45  L.  ed.  314,  325,  21  Sup.  Ct. 
Rep.  212.  But  grant  that  the  rule  applied 
by  some  state  courts,  in  order  to  determine 
when  a  municipal  corporation  may  be  sued 
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for  a  negligent  act,  has  relation  to  this 
case, — ^my  mind  sees  no  possibility  of  hold- 
ing that  the  state  of  South  Carolina,  when, 
by  the  law  in  question,  it  provided  for  the 
purchase  and  sale  of  liquor  by  its  own 
agents,  was  not  exercising  purely  govern- 
mental function,  in  view  of  the  absolute 
power  of  that  state  over  that  subject,  and, 
moreover,  in  view  of  the  act  of  Congress 
making  such  power  complete  and  efficacious, 
even  as  to  original  padcages  of  liquor  be- 
fore sale, 

4.  It  is  not,  of  course,  by  me  denied  that 
however  varying  may  be  the  conditions  to 
which  the  Constitution  is  applied,  that  in- 
strument means  to-day  what  it  did  at  the 
time  of  its  adoption;  but  I  cannot  give  my 
assent  to  the  doctrine  that  a  limitation, 
which  it  has  been  decided  over  and  over 
again  arises  from  thie  very  nature  of  the 
Constitution,  is  not  to  be  enforced  in  a 
given  condition  to  which  the  Constitution 
applies,  because  it  does  not  appear  that  the 
framers  could  have  contemplated  that  such 
conditions  might  be  evolved  in  the  course  of 
the  development  of  our  constitutional  in- 
stitutions. To  me  it  seems  that  no  prop- 
osition could  be  more  absolutely  destructive 
of  constitutional  government.  • 

Being  of  opinion  that  the  state  of  South 
Carolina  had  complete  and  absolute  power 
over  the  liquor  traffic,  and  could  exert,  in 
dealing  with  that  subject,  such  methods  and 
instrumentalities  as  were  deemed  best,  and 
that  the  United  btates  was  without  author- 
ity to  tax  the  agencies  which  the  state  called 
into  being  for  the  purpose  of  dealing  with 
the  liquor  traffic,  I,  therefore,  dissent,  and 
am  authorized  to  say  that  Mr.  Justice 
Peokham  and  Mr.  Justice  MoKenna  con- 
cur. 


•ARTHUR  M.  MANIGAULT,  Appt.,       [473 
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ALFRED  A.  SPRINGS  et  al 
(See  8.   C.   Reporter's  ed.  473-487.) 


1.  Commerce  atate  obstruction  of  nav* 
Ivable  vratera.»ln  the  absence  of  legisla- 
tion by  Congress,  a  state  may  improve  its 
lands  and  promote  the  general  health  by  au- 
thorising a  dam  to  be  built  across  its  interior 
streams,  though  they  were  previously  nsT- 
Igable  to  the  sea  by  vessels  engaged  in  the 

.   coastwise  'trade. 

2.  IVaters— power  of  learlslatnre  to  av- 
thorlae  dam  across  navlBrable  stream. 

— ^Tbe  provision  of  a  state  Constitution  that 

NOTi. — On  the  right  to  ohatruct  or  destroy 
rights  of  navigation — see  note  to  Button  t. 
Webb,  69   L.B.A.   83. 

As  to  liability  for  damming  hack  water  of 
stream — see  note  to  Avery  v.  Vermont  Elec- 
tric   Co.    59    L.R.A.    817. 

On    state   tontrol    of   navigable   icaters — ^see 
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•n  BftTlsable  waters  shall  foreyer  remain 
pobUc  hifliwajs  does  not  prevent  the  legls- 
Ittarc  In  the  exercise  of  its  police  power  to 
sukserre  the  drainage  of  lowlands,  from  au- 
CboriflAC  the  construction  of  a  dam  across 
t  tsrtssble  stream. 

Ik  CMitr»et»— tHipsUraieiftt  of  obligation 
¥7  exerelae  of  police  power.— The  oh* 
Ucttions  of  an  agreement  to  remove  an  ex- 
ktiag  dam  from  a  navigable  stream,  and  to 
tilow  the  stream  to  remain  open  and  unob- 
Aittcted,  are  not  unconstitutionally  impaired 
t7  s  itate  statute  subsequently  enacted  in 
tte  exercise  of  the  police  power  to  subserve 
tbe  drainage  of  lowlands,  authorizing  the  con- 
■traction  of  a  dam  across  the  stream  by  the 
THT  persons   nuiking  such   agreement. 


4  CeaatltwtlomAl  law— 4ve  proeess  of 
law—AooAiBir  Imnds  as  talcinv  pri- 
vate property  i^ltlioat  eompensation* 

— Tbe  flooding  of  lands  consequent  upon  the 
yrirate  erection  of  a  dam  under  the  authority 
flf  legislation  enacted  In  the  exercise  of  the 
yoUee  power  to  subserve  the  drainage  of  low- 
ludt  does  not  amount  to  a  taking  which  re- 
fBircs  compensation  to  be  made  to  the  owner 
Is  order  to  afford  the  due  process  of  law 
Cianateed  by  U.  8.  Const.,  14th  Amend., 
vlKB  such  flooding  can  be  prevented  by  ra!a- 
tif  the  height  of  the  dikes  around  the  lands. 


L  Ceastltatioaal  law— 4ae  process  of 
law— takiair  private  property  without 
cvapeasation-^a ter ference  with  nav- 

Igatlea*— The  Interruption  of  access  to 
Uadt,  and  the  impairment  of  the  rights  of 
MTlgition,  consequent  upon  the  private  con- 
Rrection  of  a  dam  across  a  navigable  stream, 
Oder  the  authority  of  legislation  enacted  in 
tkc  exercise  of  the  police  power  to  subserve 
tkt  drainage  of  lowlands,  is  not  a  ''taking" 
vUdi  requires  compensation  to  be  made  to 
tkc  ovner  of  the  lands  in  order  to  afford  the 
tee  process  of  law  guaranteed  by  the  14  th 
Aaeadntent   to   the   Federal   Constitution. 

^  lajaaetloa  —  pending  payment  of 
daaaces— flaancial   irresponsibility.— 

Equity  will  not — at  least,  in  the  absence  of 
U7  allegation  of  financial  irresponsibility — 
ojoln  until  the  damages  are  paid  the  private 
CRcttoo  of  a  dam  across  a  navigable  stream, 
It  the  iastance  of  one  who  claims  that  his 
liate  will  be  flooded  as  a  result  of  its  con- 
Rractlon  unless  prevented  by  raising  the 
dftet  around  his  lands,  and  that  his  access 
thereto  will  be  Interrupted  and  his  rights' of 
■artcatlon  Impaired,  where  the  legislation 
■Btborizlng  the  construction  of  the  dam  to 
fttoerve  the  drainage  of  lowlands  makes  pro- 
vUoB  for  compensation  to  any  landowner 
ciaialng  that  his  land  is  damaged  by  reason 
tf  Id  erection. 

7*  itatates— loestl  or  special  leirislation. 

^A  oaTigable  stream  is  not  a  highway  In  tbe 


sense  that  that  word  Is  used  in  the  provision 
of  S.  C.  Const,  art.  8,  i  84,  forbidding  the 
enactment  of  local  or  special  laws  "to  lay 
out,  open,  alter,  or  work  roads  or  highways.*' 

8.  Statutes— formalities  essential  to  tbe 
introduction  of  private  bills— validity 
of  statute  as'  aflTected  by  noncom- 
pliance—Noncompliance with  the  formal- 
ities prescribed  by  the  general  laws  of  the 
state  for  the  introduction  of  private  bills  in 
the  legislature  does  not  nullify  an  act  passed 
in.  disregard  of  such  noncompliance. 

[No.  46.] 

Buhmitted  November  2,  1905,    Decided  De" 
cemher  4t  1005, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  South 
Carolina  to  review  a  decree  sustaining  a 
demurrer  to,  and  oismissing,  a  bill  to  enjoin 
the  damming  or  otherwise  obstructing  of 
a  stream  in  that  state.    Affirmed. 


Statement  by  Mr.  Justice  Browns 
This  was  a  bill  in  equity  tiled  March  4, 
1903,  by  Manigault,  'to  enjoin  the  damming[474] 
or  otherwise  obstructing  Kinloch  creek,  in 
the  county  of  Georgetown,  South  Carolina. 
A  demurrer  to  the  bill  was  sustained,  and 
the  bill   subsequently   dismissed.     See    123 

Fed.  707. 

It  seems  that,  in  1898,  the  plaintiff  and 
the  two  defendants.  Springs  and  Lachicotte, 
together  with  one  Ford,  Were  adjoining 
riparian  owners  on  the  Santee  river,  at  the 
mouth  of  Kinloch  creek.  Tbe  creek 
furnished  access  as  a  highway  to  all  the 
proprietors  on  its  banks.  At  that  time  the 
defendants  constructed  a  dam  across  the 
creek  for  their  own  purposes.  Objection 
was  made  to  this  by  plaintiff  and  by  Ford 
as  an  interference  with  their  rights  of  pas- 
sage and  irrigation.  Plaintiff  also  com- 
plained that  the  effect  was  to  compel  him 
to  raise  the  dikes  around  his  lands.  As  a- 
result  of  long  negotiations,  a  compromise- 
was  effected  and  a  contract  entered  into  in 
August,  1898,  between  defendants  under 
the  name  of  S.  M.  Ward  &  Company,  of  the 
first  part,  and  plaintiff  and  Ford,  of  the 
second  part,  whereby  it  was  agreed  that  the 
obstructions  should  continue  until  Decem- 
ber 31  of  that  year,  when  they  should  be 
removed,  so  as  to  give  the  parties  complain- 
ing a  clear  passage  through  the  creek. 


"«  to  Gibson  V.  United  States,  41  L.  ed. 
^-  8.  197 ;  Swanson  v.  Mississippi  &  R.  River 
Bo«a  cn.  7  LJLA.  673 ;  Eisenbach  v.  Hatfield, 
12  LEJL  632 ;  and  Mills  v.  United  States,  12 
LJU.  «73. 

0«  cam9€qmenUffl  damage*  in  eminent  domain 
r^tcnUmot — see  notes  to  D.  M.  Osborne  k  Co. 
»  MiMoori  P.  R.  Co.  37  L.  ed.  U.  S.  156 ; 
Ntet  T.  Hechel,  40  L.  ed.  U.  S.  188 ;  A.  Backus 
Jr.  k  Sons  ▼.   Fort   Street  Union    Depot   Co 

1MU.8. 


42  U   ed.   U.   S.  853;   i^nd  High   Bridge  Lum- 
ber Co.  V.  United  States,  16  C.  C.  A.  468. 

A»  to  what  laws  are  void  as  impairing  ob- 
ligation of  contracts — see  notes  to  Franklin 
County  Grammar  School  v.  Bailey,  10  L.R.A. 
405;  Fletcher  v.  Peck.  3  L.  ed.  U.  S.  162; 
McCanna  &  F.  Co.  v.  Citizens'  Trust  &  Surety 
Co.  24  C.  C.  A.  20  ;  and  Montana  Ore-Purchasing 
Co.  V.  Boston  &  M.  Consol.  Conper  &  S.  Mln. 
Co.  35  C.  C.  A.  12. 

275 


474 


SUPBEMB    COUBT    OT    THK    UNITED    STATES. 


OoT.  Teem, 


This  reiflbval  was  effected  and  matters 
allowed  to  remain  as  they  were  until  1003, 
when  the  general  assembly  of  the  state 
passed  an  act  reciting  the  necessity  of 
draining  the  lowlands  on  the  Santee  river, 
whereby  their  taxable  value  would  be 
greatly  enhanced.  Authority  was  given  to 
the  defendants  by  name  to  erect  and  main- 
tain a  dam  across  Kinloch  creek,  with  a 
proviso  that  they  should  be  liable  for  all 
such  damages  as  might  be  established  in 
any  court  of  competent  jurisdiction  by  any 
landowner  claiming  that  his  land  had  been 
damaged  by  reason  of  the  erection  of  the 
dam. 

Mr,  Henrj  A.  M.  Smith  submitted  the 
cause  for  appellant: 

The  statute  is  not  in  the  exercise  of  the 
police  power  of  the  state  and  for  the  benefit 
of  the  state  as  a  whole,  not  being  a  statute 
passed  for  the  protection  of  the  public 
health,  the  public  safety,  or  the  public  mor- 
als. 

Jaocbson  v.  MassachusetU,  197  U.  S.  25, 
49  L.  ed.  649,  25  Sup.  Ct.  Rep.  358;  Re 
Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636; 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499 ;  Mugler  v.  Kan- 
808,  123  U.  S.  661,  31  L.  ed.  210,  8  Sup.  Ct. 
Rep.  273. 

The  common  law  with  regard  to  riparian 
proprietors  is  the  law  of  South  Carolina. 

McCullough  v.  Wall,  4  Rich.  L.  68,  53  Am. 
Dec.  715;  Shands   v.  Triplet,  5  Rich.  Eq.  78. 

As  a  riparian  proprietor  the  complainant 
is  entitled,  not  only  to  the  free  use  of  the 
stream  as  a  highway,  but  he  is  certainly 
entitled  to  the  rights  of  a  riparian  pro- 
prietor whose  land  is  bounded  by  a  naviga- 
ble stream;  and  among  those  rights  are 
iccess  to  the  navigable  part  of  the  river 
irom  the  front  of  his  lot,  the  right  to  make 
a  landing  wharf  or  pier  for  his  own  use,  or 
for  the  use  of  the  public,  subject  to  such 
general  rules  and  regulations  as  the  legis- 
lature may  see  proper  to  impose  for  the 
protection  of  the  rights  of  the  public,  what- 
ever those  may  be. 

Tatc8  V.  Milu>aukee,  10  Wall.  497,  19  L. 
•d.  984;  Weber  v.  State  Harbor,  18  Wall. 
57,  21  L.  ed.  798;  Potomac  S.  B.  Co.  v.  Up- 
per Potomac  S.  B.  Co.  109  U.  S.  682,  27  L. 
rd.  1074,  3  Sup.  Ct.  Rep.  445,  4  Sup.  Ct. 
Rep.  15;  Illinois  C.  R.  Co.  v.  Illinois,  146 
U.  S.  445,  36  L.  ed.  1040,  13  Sup.  Ct.  Rep. 
110. 

This  riparian  right  is  property,  and  is 
ratuable,  and,  though  it  must  be  enjoyed 
in  due  subjection  to  the  rights  of  the  public, 
it  cannot  be  arbitrarily  or  capriciously  de- 
stroyed or  impaired.  It  is  a  right  of  which, 
when  once  vested,  the  owner  can  only  be 
deprived  in  «coordance  with  established  law, 
S76 


and,  if  necessary  that  it  be  taken  for  th« 
public  good,  upon  due  compensation. 

Yates  V.  Miltcaukee,  Weber  v.  State  Har- 
bor, Potomac  S,  B.  Co,  v.  Upper  Potomac  8. 
B,  Co,  and  Illinois  C.  R,  Co.  v.  Illinois, 
supra. 

The  rule  is  well  settled  that  the  taking, 
by  statute,  of  the  private  property  of  a  per- 
son or  corporation,  is  not  due  process  of 
law. 

Yates  V.  Miltcaukee,  10  Wall.  504,  19  L. 
ed.  986 ;  Pumpelly  v.  Oreen  Bay  d  M,  Canal 
Co,  13  Wall.  166,  20  L.  ed.  557;  Missouri  P. 
R,  Co,  V.  Nebraska,  164  U.  S.  417,  41  L. 
ed.  495,  17  Sup.  Ct.  Rep.  130;  Holden  v. 
Hardy,  169  U.  S.  383,  42  L.  ed.  788,  18  Sup. 
Ct.  Rep.  383;  Muhlker  v.  New  York  d  H.  R, 
Co,  197  U.  S.  544,  49  L.  ed.  872,  25  Sup. 
Ct.  Rep.  523. 

Mr.  Theodore  G.  Barker  submitted 
the  cause  for  appellees: 

In  all  cases  where  private  property  is 
taken  by  the  state  for  public  use  the  action 
is  on  the  property,  and  the  power,  if  it 
exists  in  the  state,  must  be  above  the  con- 
tract. It  does  not  act  on  the  contract,  but 
takes  from  under  it  vested  rights.  And  this 
power,  when  exercised  by  a  state,  does  not, 
in  the  sense  of  the  Federal  Constitution,  im» 
pair  the  obligation  of  the  contract. 

Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  429,  9  L.  ed.  773. 

This  was  said  of  a  grant  or  contract  be- 
tween the  state  herself  and  her  grantee, 
creating  vested  rights  in  the  latter.  If 
even  such  a  contract  was  not  impaired  by 
the  subsequent  exercise  of  the  rightful  au- 
thority of  government  devesting  such  vested 
rights,  a  fortiori  would  a  contract  between 
private  persons  not  be  impaired  by  a  law 
passed  in  the  exercise  by  the  state  of  her 
l^itin?ate  authority.  Such  a  law  must,  still 
more  than  in  a  case  of  the  state's  own  grant, 
be  above  the  contract,  and  must  be  held  not 
to  act  on  the  contract  at  all. 

The  general  provisions  of  a  state  consti- 
tution are  not,  and  cannot  become,  as 
against  the  state,  annexed  to  the  land  and 
properties  of  a  private  individual  so  as  to 
become  part  of  his  property;  the  right  to 
such  provisions  is  not  given  to  him  by  the 
Constitution  and  laws  at  the  time  of  the  ac- 
quisition of  his  land,  and  such  supposed 
right  and  privilege  are  not,  by  force  of  such 
supposed  annexation  to  his  property,  pro- 
tected to  the  owner  by  a  contract  obliga- 
tion binding  the  state  and  restricting  her 
in  the  exercise  of  her  sovereignty. 

Jackson  ew  dem.  Hart  v.  Lamphire,  S 
Pet.  280,  7  L.  ed.  679. 

The  authority  of  the  state  government, 
for  the  purposes  of  public  improvements, 
over  navigable  streams  wholly  within  the 
limits  of  the  state,  is  to  be  respected  as  es- 
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KBtIa]  to  the  welfare  of  tlie  oonnnnnity  and 
to  tbe  rights  of  the  states;  and  the  sur- 
nader  hj  the  state  of  such  authority,  or  of 
1^  power  of  the  like  character,  can  never 
he  implied  or  presumed,  but  must  be  so 
dearly  expressed  as  to  admit  of  no  doubt. 

Chiriet  River  Bridge  v.  Warren  Bridge, 
mpra;  Bkd  t.  Bmith^  8  Watts,  434,  34  Am. 
Dee.  484;  Atldnaon  t.  Philadelphia  d  T. 
t,  Co.  Fed.  Gas.  No.  615. 

Qaestioits  whether  the  statute  passed  by 
fte  state  of  South  Carolina^  approved 
Much  3,  1903,  for  stopping  Kinloch  creek 
\ff  s  dam,  violated  the  Ccmstitutlon  and 
Im  of  that  state,  are  not  matters  of  which 
the  eonrts  of  the  United  States  will  enter- 
tiJB  jurisdiction. 

WHUon  V.  Black  Bird  Creek  Marsh  Co.  2 
P6t  245,  7  L.  ed.  412;  McCain  v.  Des 
Vwiet,  174  U.  S.  168,  43  L.  ed.  936,  19  Sup. 
a  Rep.  544;  Atkinson  v.  Philadelphia  d 
r.  £.  Co.,  OwrUs  River  Bridge  v.  Warren 
trtf^  tnd  Jackson  em  dem.  Hart  v. 
Lmpkirej  supra;  Medherry  v.  Ohio,  24 
Hoir.  413, 16  L.  ed.  739;  Porter  v.  FoUy,  24 
Ho».  415, 16  L.  ed.  740;  Withers  v.  Buckley, 
ilHow.  84,  15  L.  ed.  816;  Pennsylvania  v. 
Vife%  d  B.  Bridge  Co.  18  How.  421,  15 
L  ei  435;  Lake  Shore  d  M.  8.  R.  Co.  v. 
Ofcifi,  165  U.  S.  365,  41  L.  ed.  747,  17  Sup. 
CtEep.357;  Binnoi  v.  Davenport,  22  How. 
844,16  L.  ed.  248;  Northern  Transp.  Co.  v. 
CWayo,  99  U.  S.  635,  25  L.  ed.  336;  Pound 
T.  Twek,  95  U.  S.  459,  24  L.  ed.  525 ;  Card- 
wflv.  American  River  Bridge  Co.  113  U.  S. 
»5,  28  L.  ed.  959,  6  Sup.  Ct.  Rep.  423; 
I'fifer  T.  New  York,  109  U.  S.  385,  27  L.  ed. 
n,  3  Sap.  Ct.  Rep.  228;  Escanaha  d  L.  M. 
^w«p.  Co.  V.  Chicago,  107  U.  S.  678,  27 
L-ei  442,  2  Sup.  Ct.  Rep.  185;  Leovy  v. 
^^^itfi  Btaies,  177  U.  S.  621,  44  L.  ed.  914, 
»  Snp.  a  Rep.  797. 

^.  Justice  Brown  delivered  the  opin- 
io of  the  court : 

^  gravamen  of  the  bill  is  the  alleged 
iBpunnent  by  the  statute  of  1903  of  the 
**irMt  entered  into  in  1898,  by  which  de- 
''^ts  igreed  to  remove  the  dam  then 
ttBtiiig,  and  to  allow  such  creek  to  remain 
•P«  tnd  unobstructed. 

It  was  also  charged  that  the  Constitution 
^  Sooth  Oarolina,  declared  that  all  navi- 
|fW*  waters  should  forever  remain  public 
'^^^wtys,  was  a  privilege  annexed  to  and 
'^s'itnting  a  part  of  the  value  of  the 
^■di,  and  that  the  damming  of  the  creek, 
**•!*  for  the  purpose  of  the  public  health, 
'"'^  tnd  safety,  and  without  due  com- 
P^'^^tion  therefor,  was  a  destruction  of  the 
^^'^^  of  the  plaintiff,  and  a  deprivation 
^'wf  without  due  process  of  law. 

^  spedfie  injury  complained  of  is  that 
^  pUintiff  IB  the  owner  of  a  rice  planta- 


tion  OB  the  North  Santee  river,  bordering 
on  Minim  creek,  a  tributary  of  the  Santee^ 
and  lying  in  part  just  opposite  the  mouth 
or  entrance  of  ELinloch  creek;  that,  relying 
on  the  agreement  of  the  defendants,  he  had 
also  purchased  a  millsite  on  the  Santee, 
which  could  be  used  for  a  rice  mill  or  a 
sawmill,  the  chief  element  of  value  of  which 
was  the  water  connection  by  means  of  a 
canal  with  Bluff  Back  creek,  accessible  only 
through  Kinloch  creek,  and  the  consequent 
necessity  of  keeping  Kinloch  creek  open  and 
unobstructed ;  that  Kinloch  creek  is  a  water 
highway,  navigable  by  vessels  into  the 
Santee  river  and  thence  into  the  ocean; 
that  the  erection  and  retention  of  a  dam 
across  Kinloch  creek  would  not  only  inter- 
rupt his  use  of  Kinloch  creek  and  Bluff 
Back  creek  by  preventing  access  to  the 
public  landing  on  the  state  road  from  his 
plantation  on  Kinloch  creek,  but  would 
obstruct  the  inflow  of  the  tide  of  the  Santee 
river  through  Minim  creek,  causing  the 
water  from  the  river  to  flow  back  upon 
the  banks  to  the  plantation  opposite  the 
mouth  of  Kinlocn  'creek,  and  would  thus  [478] 
compel  him  to  raise  and  strengthen  his 
banks. 

1.  The  first  question  considered  by  the 
court  below  was  whether  Kinloch  creek  was 
a  navigable  water  of  the  United  States,  as 
defined  in  the  case  of  The  Montello  (United 
States  V.  The  Montello)  11  Wall.  411,  20 
L.  ed.  191,  20  Wall.  430,  22  L.  ed.  391,  or 
navigable,  as  navigable  streams  are  defined 
by  the  Constitution  and  the  laws  of  South 
Carolina.  The  court  was  of  opinion,  based 
apparently  upon  affidavits  not  sent  up  with 
the  record,  that  the  creek  was  not  a  navi- 
gable stream  under  these  definitions. 

But  the  bill  alleges  that  "Kinloch  creek 
is  a  navigable  stream  or  water  highway," 
and  the  cause  was  determined  upon  de- 
murrer to  the  bill,  which  admits  the  allega- 
tion of  the  bill  that  the  creek  was  navi- 
gable. As  an  original  proposition  we  have 
repeatedly  held  that,  in  the  absence  of  legis- 
lation by  Congress,  a  state  has  power  to  im- 
prove its  lands  and  promote  the  general 
health  by  authorizing  a  dam  to  be  built 
across  its  interior  streams,  though  they 
were  previously  navigable  to  the  sea  by  ves- 
sels engaged  in  the  coastwise  trade.  This 
was  decided  in  Willson  v.  BUick  Bird  Creek 
Marsh  Co.  2  Pet.  245,  7  L.  ed.  412,  in  a 
brief  but  cogent  opinion  by  Mr.  Chief  Jus- 
tice Marshall.  An  act  of  the  state  of  Dela- 
ware gave  the  defendant  the  right  to  build 
a  dam  across  the  Black  Bird  Marsh  creek, 
the  constitutionality  of  which  act  was  at- 
tacked as  an  abridgment  of  the  rights  of 
those  who  had  been  accustomed  to  use  it 
for  the  purposes  of  navigation.  "But  this 
abridgment,"  said  the  court  (p.  251,  L.  ed. 
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p.  414),  "Unless  it  comes  in  conflict  with 
the  Constitution  or  a  law  of  the  United 
States,  is  an  affair  between  the  government 
of  Delaware  and  its  citizens,  of  which  this 
court  can  take  no  cognizance."  The  act 
was  sustained.  See  also  Pound  v.  Turck, 
95  U.  S.  469,  24  L.  ed.  525;  Oilman  v. 
Philadelphia,  3  Wall.  732,  18  L.  ed.  101; 
Ruse  V.  Olover,  119  U.  S.  543,  30  L.  ed. 
487,  7  Sup.  Ct.  Kep.  313. 

We  do  not  think  the  provision  of  the 
Constitution  of  South  Carolina  interferes 
with  these  common-law  powers  of  the  state 
over  its  navigable  waters.  In  Escanaha 
d  L.  M,  Transp,  Co:  v.  Chicago,  107  U.  S. 
,  678,  688,  27  L.  ed.  442,  446,  2  Sup.  Ct.  Rep. 
185,  it  was  held  that  the  right  of  bridging 
[479] navigable  'streams  extended  to  the  state  of 
Illinois,  notwithstanding  that  the  ordi- 
nance of  1787,  for  the  government  of  the 
Northwest  territory,  contained  a  clause  de- 
claring that  "the  navigable  waters  leading 
into  the  Mississippi  and  St.  Lawrence,  and 
the  carrying  places  between  them,  shall  be 
common  highways  and  forever  free.**  The 
power  to  span  these  rivers  by  bridges  was 
put  partly  upon  the  theory  that  the  limita- 
tions upon  the  power  of  the  state  whilst 
in  a  territorial  condition  ceased  to  have 
any  operative  force  except  as  voluntarily 
adopted  by  her  after  she  became  a  state 
of  the  Union,  and  partly  upon  the  theory, 
as  said  Mr.  Justice  Field,  page  689,  L.  ed. 
p.  447,  Sup.  Ct.  Rep.  p.  194,  that  "all  high- 
ways, whether  by  land  or  water,  are  sub- 
ject to  such  crossings  as  the  public  neces- 
sities and  convenience  may  require,  and 
their  character  as  such  is  not  changed  if 
the  crossings  are  allowed  under  reasonable 
conditions,  and  not  so  as  to  needlessly 
obstruct  the  use  of  the  highways." 

So  also  in  Cardwell  v.  American  River 
Bridge  Co,  113  U.  S.  205,  28  L.  ed.  959,  5 
Sup.  Ct.  Rep.  423,  a  provision  in  the  act 
admitting  California  [9  Stat,  at  L.  453, 
chap.  50,  §  3J,  that  "all  the  navigable  waters 
within  the  said  state  shall  be  common  high- 
ways and  forever  free,"  was  held  not  to  de- 
prive the  state  of  the  power  possessed  by 
it  to  authorize  the  erection  of  bridges  over 
navigable  waters.  Said  the  court,  page  211, 
L.  ed.  p.  961,  Sup.  Ct.  Rep.  p.  420,  "tlie 
clause,  therefore,  in  the  act  admitting  Cali- 
fornia, quoted  above,  upon  which  the  com- 
plainant relies,  must  be  considered,  accord- 
ing to  these  decisions,  as  in  no  way  impair- 
ing the  power  which  the  state  could  exercise 
over  the  subject  if  the  clause  had  no  ex- 
istence." To  the  same  effect,  Willamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1,  31 
L.  ed.  629,  8  Sup.  Ct.  Rep.  811;  Hamilton 
v.  Vickshurg,  H.  d  P,  R.  Co.  1 19  U.  S.  -280, 
284,  30  L.  ed.  393,  395,  7  Sup.  Ct.  Rep.  206. 

In  Lake  Shore  d  M*  8.  R.  Co.  v.  Ohio, 
S78 


165  U.  S.  365,  41  L.  ed,  747,  17  Sup.  Ct 
Rep.  357,  it  was  held  that  the  act  of  Sep* 
teraber  19,  1890  [26  Stat  at  L.  426,  chap 
907],  conferring  upon  the  Secretary  of  Wai 
the  authority  to  direct  the  alteration  ol 
such  bridges  so  as  to  render  navigation  eA*x 
and  unobstructed,  did  not  deprive  the  states 
of  authority  to  bridge  such  streams. 

While  all  of  these  cases  turned  upon  the 
power  of  the  state  to  authorize  the  erection 
of  bridges,  the  same  principle  applies  where 
the  legislature  deems  it  necessary   to   the 
public  welfare  *to  make  other  improvement^] 
for  the  reclamation  of  swampy  and   over- 
flowed   lands,    though     certain     individual 
proprietors  may  thereby  be  subjected  to  ex- 
pense.   The  question  whether  Kinlocfa  crerk 
could  be  obstructed  without  the  permission 
of  the  Secretary  of  War  does  not  arise  in 
this  case,  and  is  specially  disclaimed  by  the 
plaintiff.    See  Lake  Shore  ds  M.  8.  R.  Co.  r, 
Ohio,  165  U.  S.  365,  41  L.  ed.  747,  17  Sup, 
Ct.  Rep.  357;   Leovy  v.  United  States,   177 
U.  S.  621,  633,  44.  L.  ed.  914,  919,  20  Sup. 
Ct.   Rep.   797;    Cummings   v.   Chioaffo,    188 
U.  S.  410,  47  L.  ed.  525,  23  Sup.  Ct.  Rep, 
472 ;  Montgomery  v.  Portland,  190  U.  S.  89, 
47  L.  ed.  965,  23  Sup.  Ct.  Rep.  735. 

The  main  argument  was  addressed  to  the 
question  whether  the  contract  of  August. 
1898,  providing  for  the  removal  of  the 
Obstruction  on  December  31  and  the  free 
ingress  and  egress  through  the  creek  there- 
after, was  impaired  by  the  act  of  the  gen- 
eral assembly  of  1903,  permitting  the  de- 
fendants by  name  to  construct  and  main- 
tain the  dam  in  question. 

It  is  the  settled  law  of  this  court  that 
the  interdiction  of  statutes  impairing  the 
obligation  of  contracts  does  not  prevent  the 
state  from  exercising  such  powers  ax  are 
vested  in  it  for  the  promotion  of  the  oom- 
nion  weal,  or  are  necessary  for  the  general 
good  of  the  public,  though  contracts  pre- 
viously entered  into  between  individuals  miy 
thereby  be  affected.  This  power,  which,  in 
its  various  ramifications,  is  known  as  the 
police  power,  is  an  exercise  of  the  sovereign 
riglit  of  the  government  to  protect  the  lives, 
health,  morals,  comfort,  and  general  welfare 
of  the  people,  and  is  paramount  to  any  rights 
under  contracts  between  individuals.  Famil- 
iar instances  of  this  are  where  parties  enter 
into  contracts,  perfectly  lawful  at  the  time, 
to  sell  liquor,  operate  a  brewery  or  dis- 
tillery, or  carry  on  a  lottery,  all  of  which 
are  subject  to  impairment  by  a  change  of 
policy  on  the  part  of  the  state,  prohibiting 
the  establishment  or  continuance  of  such 
traffic;  in  other  words,  that  parties,  by 
entering  into  contracts,  may  not  estop  tl  e 
legislature  from  enacting  laws  intended  Ur 
the  public  good. 

While  this  power  is  subject  to  limits tiim« 
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ia  certain  cases,  there  is  wide  discretion 
oo  the  part  of  the  legislature  in  determin- 
ing what  is  and  what  is  not  necessary, — 

Ml*  diicretion  which  •courts  ordinarily  will 
Bot  interfere  with.  The  leading  case  upon 
this  point  is  that  of  Charles  River  Bridge  v. 
Wvren  Bridge,  11  Pet.  420,  9  L.  ed.  773, 
ii  wbieh  a  franchise  to  maintain  a  ferry 
between  Cambridge  and  Boston,  under  which 
t  bridge  was  subsequently  erected,  was  held 
to  be  subject  to  the  power  of  the  legislature 
to  establish  a  parallel  bridge  between  the 

I  ane  points.  In  Stone  v.  Mississippi,  101 
U.  S.  814,  25  L.  ed.  1079,  a  charter  to  a  lot- 
tery eompany  for  twenty-five  years  was  held 
to  be  subject  to  the  power  of  the  state  to 
iboliih  lotteries  altogether.  Similar  cases 
uaooncing  the  same  principle  are  Boyd  v. 
ibikmo,  94  U.  S.  645,  24  L.  ed.  302; 
B(Mm  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L.  ed.  989 ;  Butchers*  Union  8,  E.  d 
l.t.h.  Co.  V.  Crescent  City,  L.  8.  L.  d  8. 
S.  Cc.  Ill  U.  S.  746,  28  L.  ed.  585,  4  Sup. 
Ct  Rep.  652 ;  New  Orleans  Gaslight  Co,  v. 
Umtiana  Light  d  H.  P,  d  Mfg.  Co.  115  U. 
a  «50,  672,  29  L.  ed.  516,  524,  6  Sup.  Ct. 
B«^252;  Mugler  v.  Kansas,  123  U.  S.  623, 
«S5,31  L.  ed.  205,  211,  8  Sup.  Ct.  Rep.  273; 
fi««^,  B.  d  Q.  R.  Co.  V.  Chicago,  166  U. 
a  2M,  41  L.  ed.   979,   17   Sup.   Ct.   Rep. 

m. 

It  only  remains  to  consider,  in  connection 
T^  this  branch  of  the  case,  whether  the 
Mt  of  the  general  assembly  of  1903  was  a 
prop»  exercise  of  the  police  power  of  the 
Site.  Of  this  we  have  no  doubt.  Although 
it  Tis  not  an  exercise  of  that  power  in  its 
^T^iB&rily  accepted  sense  of  protecting  the 
inHh,  lives,  and  morals  of  the  community, 
it  is  defensible  in  its  broader  meaning  of 
proriding  for  the  general  welfare  of  the 
people  by  the  reclamation  of  swampy,  over- 
&*^  and  infertile  lands,  and  the  erection 
^i  dams,  levees,  and  dikes  for  that  purpose. 
We  have  often  held  that  private  interests 
w«  nbcervient  to  that  right,  except  where 
propoty  is  taken  for  which  compensation 
a»t  be  paid,  and  must  give  way  to  any 
?Bwal  scheme  for  the  reclamation  or  im- 
pTO'wnent  of  such  lands. 

Indeed,  this  seems  to  have  been  within 
tie  contemplation  of  Congress  in  its  act  of 
8ep*anber  28, 1850  (  9  Stat,  at  L.  519,  chap. 
H  U.  S.  Comp.  Stat.  1901,  p.  1586),  to 
CMble  the  states  to  reclaim  the  swamp 
i«>ds  within  their  limits,  the  1st  section  of 
'to  enacts  that  "to  enable  the  state  of 
AHansas  to  construct  the  necessary  levees 
md  drains  to  reclaim  the  swamp  and  over- 
^"'^  lands  therein,  the  whole  of  those 
**utp  and  overflowed  lands  made  unfit 
thereby  for  eoltivation  .  .  .  shall  be, 
[iS]a2  tile  tame  arc  hereby,  granted  *to  said 
^>^"   Section  4  extends  this  provision  to 


the  other  states.  Although  the  act  has  no 
direct  bearing  on  this  case,  it  recognizes  an 
intent  on  the  part  of  Congress  to  allow  the 
states  to  regulate  the  disposal  of  overflowed 
lands  as  the  legislature  shall  deem  best  for 
the  public  interests.  That  the  act  of  the 
general  assembly  in  question  was  passed 
upon  this  theory  is  indicated  by  its  recitals, 
that  "by  reason  of  the  drainage  and  pro- 
tection of  said  lands  from  overflow,  their 
taxable  value  will  be  greaty  enhanced,  and, 
without  the  dam  provided  for  in  this  bill,  a 
large  part  of  the  land  bordering  on  said 
creek  will  eventually  become  abandoned  and 
valueless,  as  some  portions  of  it  now  are," 
and  that  this  "is  the  only  feasible  and 
practicable  scheme  for  the  drainage  of  said 
lands."  This  was  the  reason  given  for  the 
passage  of  the  act  of  the  general  assembly 
of  Delaware  in  the  Black  Bird  Creek  Marsh 
Co.'s  Case  already  cited.  "Chief  Justice 
Marshall  observed  (p.  251,  L.  ed.  p.  414) : 
"The  value  of  the  property  on  its  banks  must 
be  enhanced  by  excluding  the  water  from  the 
marsh,  and  the  health  of  the  inhabitants 
probably  improved.  Measures  calculated  to 
produce  these  objects,  provided  they  do  not 
come  into  collision  with  the  powers  of  the 
general  government,  are  undoubtedly  with- 
in those  which  are  reserved  to  the  states." 
Several  subsequent  decisions  have  confirmed 
the  power  of  the  state  to  deal,  in  the  absence 
of  congressional  legislation,  with  their 
rivers,  for  the  purposes  of  their  internal 
improvement,  such  as  Withers  v.  Buckley, 
20  How.  84,  15  L.  ed.  816,  wherein  the  right 
of  Mississippi  to  change  the  channels  or 
courses  of  rivers  within  the  state  for  the 
purpose  of  improvement  was  sustained,  and 
Atkinson  v.  Philadelphia  d  T.  R.  Co.  (Fed. 
Cas.  No.  615),  a  decision  by  Mr.  Justice 
Baldwin  of  this  court. 

The  whole  subject  was  recently  discussed 
in  the  case  of  Leovy  v.  United  States,  177  U. 
S.  621,  44  L.  ed.  914,  20  Sup.  Ct.  Rep.  797, 
wherein  was  vindicated  the  right  of  the 
state  of  Louisiana  to  authorize  the  con^ 
struction  and  maintenance  of  levees,  drains, 
and  other  structures  necessary  and  suitable 
to  reclaim  swamp  and  overflowed  lands, 
although  there  was  evidence  that  the  stream 
there  concerned  *(Red  Pass)  was  useful [488] 
for  some  minor  purposes  of  interstate  com- 
merce. There  was  testimony  that  luggers 
or  yawls  chiefly  used  by  fishermen  to  carry 
oysters  to  and  from  their  beds  sometimes 
went  through  this  pass,  but  it  was  not 
shown  that  passengers  ever  went  through 
it,  or  that  freight  destined  for  any  other 
state  was  ever  carried  through  it. 

In  delivering  an  exhaustive  opinion  in 
this  case,  Mr.  Justice  Shiras  observed  (p. 
636,  L.  ed.  p.  920,  Sup.  Ct.  Rep.  p.  803)  : 
"We  think  that  the  trial  court  miglit  well 
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take  judicial  notice  that  the  public  health 
is  deeply  concerned  in  the  reclamation  of 
swamp  and  overflowed  lands.  If  there  is 
any  fact  which  may  be  supposed  to  be 
known  by  everybody,  and,  therefore,  by 
courts,  it  is  that  swamps  and  stagnant 
waters  are  the  cause  of  malarial  and 
malignant  fevers,  and  that  the  police  power 
is  never  more  Intimately  exercised  than 
in  removing  such  nuisances." 

While,  as  already  observed,  there  is  a 
general  allegation  in  the  bill  that  Kinloch 
creek  was  a  navigable  stream,  and  was 
capable  of  navigation  by  vessels  in  the 
Santee  river  and  thence  into  the  ocean, 
there  is  no  allegation  that  it  was  ever  used 
for  that  purpose,  and  the  opinion  of  the 
court  was  that  it  certainly  was  not  a  navi- 
gable water  of  the  United  States,  or  a  public 
highway  under  the  laws  of  South  Carolina. 
But,  however  this  may  be,  we  are  of  opinion 
that  the  state  had  full  power,  in  the  absence 
of  legislation  by  Congress,  to  authorize  the 
construction  of  this  dam  for  the  avowed 
purposes  of  this  act. 

2.  The  second  assignment  of  error,  that 
the  plaintiff  was  deprived  of  his  property 
without  compensation,  and  hence  without 
due  process  of  law^  is  also  unsound. 

The  only  allegation  of  the  bill  in  that 
connection  is  that  the  construction  of  the 
dam  was  not  only  a  destruction  of  plain- 
tiff's right  of  navigation  and  of  his  access 
to  his  lands  through  Kinloch  creek^  but  has 
caused  the  water  to  fall  back  to  some  ex- 
tent on  the  plantation  on  Minim  creek,  just 
opposite  the  mouth  of  Kinloch,  so  as  to 
compel  the  plaintiff  to  raise  his  dikes.  We 
do  not  think  the  overflow  to  the  minor  ex- 
tent indicated  constitutes  a  taking  of  prop- 
[484]erty  within  the  meaning  of  *the  law,  when 
the  damage  can  be  prevented  by  raising  the 
banks,  or  that,  if  the  damage  stated  did  in 
fact  result,  that  it  would  justify  the  inter- 
position of  a  court  of  equity. 

The  question  whether  the  overflow  of 
lands  constitutes  "a  taking*'  within  the 
eonstitutional  provision  has  been  discussed 
in  several  cases  in  this  court.  Pumpelly  v. 
Oreen  Bay  d  M.  Canal  Co.  13  Wall.  166, 
20  L.  ed.  557;  Northern  Tranap,  Co,  v. 
Chicago,  99  U.  S.  635,  25  L.  ed.  336;  Gibson 
V.  United  States,  106  U.  S.  269,  41  L.  ed. 
996,  17  Sup.  Ct.  Rep.  678;  Scranton  v. 
Wheeler,  179  U.  S.  141,  45  L.  ed.  126,  21 
Sup.  Ct.  Rep.  48;  Atioater  v.  Canandaigua, 
124  N.  Y.  602,  27  N.  E.  385. 

A  recent  case  is  that  of  United  States  v. 
Lynah,  188  U.  S.  445,  47  L.  ed.  539,  23  Sup. 
Ct.  Rep.  349,  wherein  it  was  held  that 
where  the  government  had  placed  dams  and 
other  obstructions  in  the  Savannah  river  in 
such  manner  as  to  hinder  its  natural  flow, 
and  to  raise  the  water  so  at  to  overflow 
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plaintiff's  lands  and  to  cause  a  total  di 
struction  of  their  value,  the  prooeediE 
must  be  regarded  as  an  actual  appn^rij 
tion  of  the  land,  and  created  an  obligatKi 
upon  the  government  to  make  compenaatic 
for  the  land.  The  case  was  distinguislM 
from  that  of  Mills  v.  United  States,  12  1 
R.  A.  673,  46  Fed.  738,  wherein  the  dama^ 
consisted  in  obliging  the  plaintiff  to  raia 
the  levees  around  his  rice  fields  to  prevec 
the  flooding  of  the  fields  in  high  watet 
''Obviously,"  said  the  court,  in  comnoentii^ 
upon  that  case,  *'there  was  no  taking  of  tfa 
plaintiff's  lands,  but  simply  an  injury  whici 
could  be  remedied  at  an  expense,  as  alleged 
of  $10,000,  and  the  action  was  one  to  re 
cover  the  amount  of  this  consequential  in 
jury.  The  court  rightfully  held  that  i 
could  not  be  sustained."  A  still  more  re 
cent  case  is  that  of  Bedford  v.  I7atl« 
States,  192  U.  S.  217,  48  L.  el  414,  24  Saji 
Ct.  Rep.  238,  in  which  it  is  held  that  dam 
ages  to  lands  by  flooding  as  a  result  of  t« 
vetments  erected  by  the  United  States  akmj 
the  banks  of  the  Mississippi  river  to  pre 
vent  erosion  of  the  banks  from  natura 
causes  are  consequential,  and  do  not  eon 
stitute  a  taking  of  the  lands  flooded  withii 
the  meaning  ^f  the  Constitution. 

We  think  the  rule,  to  be  gathered  fron 
these  cases  is  that  where  there  is  a  prac 
tical  destruction  or  material  impairment 
of  the  value  of  plaintiff's  lands,  there  is  a 
taking  which  demands  'compensation ;  but 
otherwise  where,  as  in  this  case,  plaintitl 
is  merely  put  to  some  extra  expense  ii 
warding  off  the  consequences  of  the  over 
flow. 

The  damage  claimed  by  the  plaintiff  ii 
the  interruption  of  access  to  his  lands  an^ 
the  impairment  of  his  right  to  navigate  th^ 
creek  does  not  demand  separate  oonaiderai 
tion.  We  have  repeatedly  held  that  when 
the  government  of  the  United  States  has 
for  the  purposes  of  improving  the  navigai 
tion  of  a  river,  erected  piers  or  other  struc 
tures  by  which  access  to  plaintiff's  land  i< 
rendered  more  difficult,  there  is  no  claim  foi 
compensation.  Oihson  v.  United  Staff,  I6i 
U.  S.  269,  41  L.  ed.  996.  17  Sup.  Ct.  Rep 
578;  Soranton  v.  Wheeler,  179  U.  S,  141,  45 
L.  ed.  126,  21  Sup.  Ct  Rep.  48.  We  see  w 
reason  why  the  same  principle  should  wA 
apply  to  cases  where  the  state  legislatnret 
exercising  its  police  power,  directs  a  oertaifl 
dam  to  be  built,  and  ther^y  incidentally 
impairs  access  to  lands  above  the  dam.  In 
both  cases  the  sovereign  is  exercising  iti 
constitutional  right, — ^in  one  case  in  im* 
proving  the  navigation  of  the  river,  and  is 
the  other,  in  draining  its  lowlands,  and 
thereby  enhancing  their  value  for  sgri- 
cultural  purposes. 

U  is  suggested  that  the   sgreement  ol 
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1898  cntted  an  easement  of  access  to  plain- 
tiTi  land  {Ladd  v.  Boston,  151  Mass.  585, 
£1  An.  St  Rep.  481,  24  N.  E.  858 ;  Hogan 
f.  Bmy,  143  Mass.  538,  10  N.  E.  253),  and 
tbat  the  itatate  of  South  Carolina  must  be 
eoBstnied  as  overriding  private  rights  of 
pioptfty,  and  not  merely  as  putting  an  end 
to  the  rights  of  the  public,  and  as  giving 
to  plaintiff  a  claim  for  damages  for  the  tak- 
fai;  of  that  easement.  But  it  does  not  neces- 
larilf  foUow  that  an  injunction  should 
iesoe.  Apparently  this  covenant  did  not  ap- 
pt?  to  Uie  millsite,  since  this  was  purchased 
lAer  the  covenant  was  made;  but,  however 
tkb  may  be,  a  court  of  equity  is  not  bound 
to  eajoin  a  public  work  authorized  by 
Itatate,  until  compensation  is  paid,  where 
K  jffoperty  is  directly  appropriated.  This 
if  partieolarly  true  where  the  damage  is 
£&aH  of  ascertainment  at  the  time,  and 
1  reasonable  provision  is  made  by  the  law 
kr  eooipensation.  Sweet  v.  Reckel,  159  U. 
S.  380,  40  L.  ed.  188,  16  Sup.  Ct.  Hep.  43 ; 
UdMs  T.  Fort  Street  Union  Depot  Co,  169 
r  S.  557,  42  L.  ed.  863,  18  Sup.  Ct.  Rep. 

111445;  Cherokee  Nation  ▼.  *Southem  Kansas 
I  Co.  135  U.  S.  641,  34  L.  ed.  295,  10  Sup. 
CtBep.  965;  Beasley  v.  Texas  d  P,  R.  Co. 
Ill  r.  S.  492,  48  L.  ed.  274,  24  Sup.  Ct. 
B*p.  164;  HaverkiU  Bridge  v.  Essew  Coun- 
if,  103  Mass.  120,  4  Am.  Rep.  518;  Parker 
T.  Cvthohe  Bishop,   146  HI.  158,  34  N.  E. 

.    CI.  The  state  cases  are  numerous  on  this 

'    foot 

h  Tiew  of  the  incidental  character  of  the 
^nuge  probably  resulting  to  plaintiffs 
Ind  from  the  erection  of  this  dam,  and  the 
(uefol  provision  of  the  act  that  the  def end- 
ct3  shall  be  liable  for  such  damage,  we 
fe  lot  think,  at  least,  in  the  absence  of  an 
lotion  that  the  defendants  are  financial- 
ly inesponsible,  that  a  court  of  equity 
*^  be  authorized  to  enjoin  the  erection 
Btil  the  damages,  which,  if  they  exist  at 
tl  most  be  very  difficult  of  ascertainment, 
^  be  paid. 

3.  It  is  also  assigned  as  error  that  the 
ut  of  1903  is  obnoxious  to  the  following 
pfonsiona  of  the  Constitution  of  South 
Cuolitta,  article  3,  S  34,  that  ''the  general 
'^'CDblj  of  this  state  shall  not  enact  local 
V  special  laws  concerning  any  of  the  fol- 
*"*»?  inbjects,  or  for  any  of  the  following 
Popwes,  to  wit:  .  .  .II.  To  lay 
^  open,  alter,  or  work  roads   or  high- 

^  the  ease  comes  from  a  Federal  court, 
**  qaertion  is  properly  before  us. 

Admitting  that,  for  the  purposes  of  tran- 
^  ind  travel,  a  river  may  be  considered 
>  ^ghway,-— and  that  seems  to  have  been 
■^^^^  by  the  supreme  court  of  South 
^3»«i^  {Eeytcard  v.  Chisolm,  11  Rich.  L. 
^)t—  ve  think  that«  in  connection  with 


the  words  "to  lay  out,  open,  alter,  or  work 
roads,"  the  word  "highway"  is  used  in  its 
ordinary  sense,  and  as  an  equivalent  to  a 
public  road.  The  power  given  by  this  sec- 
tion is  evidently  inapplicable  to  water  high- 
ways, which  are  neither  laid  out,  opened, 
altered,  or  worked  in  the  ordinary  sense  of 
these  words. 

4.  It  is  also  urged  that  the  act  was  passed 
without  the  formality  required  by  the  Re- 
vised Statutes  of  South  Carolina  of  1893, 
in  which  it  is  declared  that  no  bill  for  the 
granting  of  any  privilege  or  immunity,  or 
for  any  other  private  purpose  *whatsoever,[4871 
shall  be  introduced  or  entertained  in  either 
house  of  the  general  assembly  except  by 
petition,  to  be  signed  by  the  persons  desir- 
ing such  privileges,  of  which  sixty  days' 
notice  shall  be  given  to  all  persons  inter- 
ested, and  be  published  in  the  newspaper 
having  the  largest  circulation  in  the  coun- 
ty where  such  privilege  is  to  be  enjoyed, 
once  a  week  for  three  weeks,  etc. 

As  this  is  not  a  constitutional  provision, 
but  a  general  law  enacted  by  the  legislature, 
it  may  be  repealed,  amended,  or  disregarded 
by-  the  legislature  which  enacted  it.  This 
law  was  doubtless  intended  as  a  guide  to 
persons  desiring  to  petition  the  legislature 
for  special  privileges,  and  it  would  be  a 
good  answer  to  any  petition  for  the  grant- 
ing of  such  privileges  that  the  required 
notice  had  not  been  given;  but  it  is  not 
binding  upon  any  subsequent  legislature, 
nor  does  a  noncompliance  with  it  impair  or 
nullify  the  provisions  of  an  act  passed  with- 
out the  requirement  of  such  notice. 

There  was  no  error  in  the  action  of  the 
court  below,  and  its  judgment  is,  therefore, 
a/firmed. 


HAROLD  PETRI,  Carl  Bopp,  and  Victor 
Pools,  Copartners,  Doing  Business  under 
the  Name  of  Petri  &  Company,  Plffs,  in 
Err,, 

V. 

F.  E.   CREELMAN   LUMBER  COMPANY 
and  Frank  E.  Creelman. 

(See   S.   C.  Reporter's  ed.  487-501.) 

1.  Brror  to  circuit  covrt— vrhen  Juris- 
diction  is  in  issue— necessity  of  cer- 

Note. — On  direct  review  in  the  Federal  fiti- 
oreme  Court  of  judgments  of  circuit  or  dis- 
trict court — see  note  to  Gwln  v.  United  States, 
46  L.  ed.  U.  8.  .741,  and  Roberts  v.  Lewis, 
36  L.  ed.  U.  S.  679. 

On  repeal  of  statutes  5y  implication — see 
notes  to  State  v.  Massey,  4  L.R.A.  309;  First 
Nat.  Bank  v.  Weidenbeck,  38  C.  C.  A.  136.. 
and  United  States  v.  356  Caddies  of  Tobacco, 
20   L.   ed.   U.   S.   28G. 
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tlfloate.—  The  qnestion  of  the  jurisdiction 
of  a  Federal  circuit  court  is  sufficiently  cer- 
tified to  sustain  a  writ  of  error  from  the 
Supreme  Court  under  the  act  of  March  8, 
1891  (26  Stat  at  L.  827.  chap.  517,  U.  S. 
Comp.  Stat.  1901,  p.  549),  f  5,  irrespectiye 
of  any  irresrularity  in  the  bill  of  exceptions 
or  formal  certificate,  where  the  Judgment  dis- 
missing the  action  and  the  prior  proceedings 
clearly  exhibit  the  ground  on  which  the 
judgment  was  based,  and  make  apparent  on 
the  record  the  fact  that  the  only  matters 
tried  and  decided  were  demurrers  to  pleas  to 
the  jurisdiction,  and  the  petition  upon  which 
the  writ  of  error  was  allowed  asked  only 
for  the  review  of  the  judgment,  which  de- 
cided that  the  court  was  without  jurisdiction. 

• 

S.  Courts— Jurisdiction  of  circuit  court 
'Where  one  of  two  defendants  resides 
in  another  district.— Jurisdiction  of  a 
civil  cause  in  which  two  or  more  defendants 
reside  in  different  districts  in  the  state  of 
Illinois  was  conferred  upon  the  Federal  cir- 
cuit court  for  either  district,  where  the  req- 
uisite diversity  of  citizenship  exists,  by  the 
provision  of  the  act  of  March  2,  1887  (24 
Stat,  at  L.  442,  chap.  315.  U.  S.  Comp.  Stat. 
1901,  p.  845),  f  4,  that  *Mf  there  are  two  or 
more  defendants  in  civil  suits,  residing  in 
the  different  divisions  or  districts,  the  action 
may  be  brought  In  either  in  which  either  of 
the  defendants  may  reside." 

8.  Statutes— repeal  by  implication- 
special  and  general  legislation.— 
The  special  provision  of  the  act  of  March  2, 

1887  (24  SUt.  at  L.  442,  chap.  315.  U.  S. 
Comp.  Stat.  1901,  p.  345),  f  4,  giving  the 
Federal  circuit  court  for  either  district  in 
Illinois  jurisdiction,  where  the  requisite  di- 
versity of  citizenship  exists,  of  a  civil  cause 
In  which  two  or  more  defendants  reside  in 

,  different  districts  in  the  state,  was  not  re- 
pealed by  the  general  language  of  the  act  of 
March  3,  1887  (24  Stat  at  L.  652,  chap. 
373),  as  corrected  by  the  act  of  August  13, 

1888  (25  Stat  at  L.  433,  chap.  866.  U.  S. 
Comp.  Stat  1901,  p.  508),  respecting  the 
proper  district  for  instituting  suits  in  the 
circuit  or  district  courts,  although  the  act 
contains  a  general  clause  repealing  all  laws 
and  parts  of  laws  in  conflict  with  Its  pro- 
Tlsions. 

[No.  49.J 

Argued  and  auhmitted  November  7,  1905. 
Decided  December  4*  1905. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  Divi- 
sion of  the  Northern  District  of  Illinois  to 
review  a  judgment  dismissing,  for  want  of 
jurisdiction,  a  suit  by  aliens  against  citizens 
of  Illinois,  some  of  whom  reside  in  a  differ- 
ent district  from  that  in  which  the  suit 
was  brought.  Reversed  and  remanded  for 
further  proceedings. 

Statement  by  Mr.  Justice  Wliltes 
Plaintiffs  in  error,  suing  as  aliens  and 
residents  of  Antwerp,  Belgium,  commenced 
this  action  in  the  circuit  court  of  the  United 
States  for  the  northern  division  of  the 
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northern  district  of  Illinois,  to  recover 
damages  for  an  alleged  libel.  Two  Illinoit 
corporations  and  a  number  of  persons  were 
made  defendants.  The  » bill  ns  to  the 
corporations  alleged  citizenship  in  Illinois, 
and,  as  to  all  the  defendants,  except  the 
Creelman  Lumber  Company  and  F.  E.  Cr*»el- 
nran,  one  of  the  individual  defendants,  tlie 
bill  alleged  that  the  defendants  resided  in 
the  district  and  division  where  the  suit  was 
brought.  The  Creelman  Lumber  Company 
and  F.  E.  Creelman  filed  pleas  to  the  juris- 
diction of  the  court,  based  upon  the  fact 
that  each  of  them,  before  and  at  the  time 
of  the  commencement  of  the  suit,  although 
citizens  of  the  state  of  Illinois,  were  resi- 
dents of  a  different  district  from  the  one 
in  which  the  suit  was  brought, — that  is,  the 
southerly  district  of  Illinois.  To  these  pleas 
the  plaintiffs  demurred,  and,  on  a  hearing, 
a  district  judge,  holding  the  circuit  court, 
overruled  the  demurrers,  and  held  the  pleas 
to  the  jurisdiction  good.  The  plaintiffs 
electing  to  stand  upon  their  demurrers  to 
the  pleas,  the  action  as  to  the  defendants 
in  question  was  dismissed  for  want  of  juris- 
diction. Some  time  afterwards  a  bill  of 
exceptions  was  signed  by  a  circuit  judge, 
in  which  was  recited  the  action  taken  by 
the  trial  court  upon  the  demurrer  to  the 
jurisdictional  pleas  aforesaid,  and  the  cause 
was  taken  to  the  circuit  court  of  appeals. 
That  courty  however,  dismissed  the  writ  of 
error,  and  on  the  receipt  of  its  mandate, 
about  a  year  after  the  entry  of  the  judg- 
ment of  dismissal  above  referred  to,  there 
was  filed  in  the  trial  court  *a  certificate  of  [489] 
the  circuit  judge,  in  which  was  set  out  the 
proceedings  had  in  the  cause,  and  it  was 
certified,  for  the  purpose  of  a  writ  of  error 
from  this  court,  that  the  only  question  In- 
volved in  such  writ  of  error  was  one  of 
jurisdiction.  It  was  also  certified  that  the 
judge  who  had  heard  the  cause  resided  in 
the  southern  district  of  Illinois,  and  wa^s 
not  within  tne  territorial  limits  of  the 
northern  district  of  Illinois.  Cotemporane- 
ous  with  the  filing  of  the  certificate  a  writ 
of  error  was  allowed,  and  in  the  petition 
and  assignments  of  errors  it  clearly  ap- 
peared that  the  writ  of  error  was  prosecuted 
solely  upon  the  question  of  jurisdiction  aris- 
ing trom  overruling  of  the  demurrers  to  the 
pleas  to  the  jurisdiction. 

Mr.  Consider  H.  Wlllett  submitted 
the    cause    for    plaintiffs   in  error: 

The  record  showing  that  the  only  question 
involved  is  one  of  jurisdiction,  such  record 
takes  the  place  of  a  bill  of  exceptions  show- 
ing that  the  only  question  embraced  in  the 
record  is  one  of  jurisdiction. 

Excelsior  Wooden  Pipe  Co.  v.  Pacifw 
BHdgc  Co.  185  U.  S.  282,  46  L.  ed.  910.  22 
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Sup.  Ct  Rep.  (Wl ;  Euntington  v.  Laidlei/, 
i:«  r.  S.  «68,  44  L.  ed.  630,  20  Sup.  Ct. 
Bep.  5W;  Smith  v.  McKay,  161  U.  S.  355, 
40L  ed.  731,  16  Sup.  Ct.  Rep.  490;  Chap- 
yU  T.  United  States,  160  U.  S.  499,  40  L. 
«i  510, 16  Sup.  Ct.  Rep.  397 ;  Van  Wagenen 
T.  S^tnU,  160  U.  S.  369,  372,  40  L.  ed.  460, 
4«K  1«  Sup.  Ct.  Rep.  370 ;  Interior  Constr. 
i  Improv,  Co.  r.  Gihney,  160  U.  S.  217,  40 
L  rf.  401,  16  Sup.  a.  Rep.  272 ;  Shields  v. 
ruieiiun,  157  U.  S.  168,  39  L.  ed.  660,  15 
«op.  Ct  Rep.  570 ;  Re  Lehigh  Min.  &  Mfg. 
Ca.  156  U.  8.  322,  39  L.  ed.  438,  15  Sup. 
a  Rep.  375. 

Two  jeftTs  is  the  limitation  prescribed  for 
writs  of  error  to  the  United  States  Supreme 
Court  from  a  circuit  court,  where  suit  is  dis- 
ws&bi  on  the  sole  ground  of  a  want  of 
jirisdictioii. 

ZxcMor  Wooden  Pipe  Co.  v.  Pacific 
W^  Co.  185  U.  S.  282-285,  46  L.  ed. 
»10-»13.  22  Sup.  Ct.  Rep.  681;  Allen  v. 
ffmtkm  P.  R.  Co.  173  U.  S.  479,  43  L.  ed. 
TTo.  19  Sup.  Ct.  Rep.  518;  Holt  v.  Indiana 
Vi  Co.  176  U.  S.  68,  44  L.  ed.  374,  20  Sup. 
Cl  Rep.  272. 

As  I  part  of  such  writ  of  error,  and  in 
ompliaiice  with  act  of  Congress  of  March  3, 
I  m  (26  SUt.  at  L.  826,  chap.  517,  §  5, 
r.  S.  Oomp.  Stat.  1901,  p.  549),  where  a 
writ  of  error  is  sued  out,  the  court  having 
jmidiction,  the  court  whose  clerk  has 
:Wge  of  the  record  at  the  time  of  making 
*.xIj«tioTi  for  the  writ  of  error  must  cer- 
tifr  tliat  the  only  question  involved  in  the 
writ  of  error  is  one  of  jurisdiction,  and  at 
*M  mat  time  the  same  judge  must  require 
» b«id  of  plaintiffs  in  error. 

EaeeUior  Wooden  Pipe  Co.  v.  Pacific 
^fi49€  Co.    and     Huntington    v.    Laidley^ 

A  bin  of  exceptions  is  only  essential  when 
£>rt8  iehon  the  record  are  to  be  preserved. 
^^at  the  record  itself  shows  that  the  plain- 
tiffi  lose  their  rights  upon  pleas  to  the 
jwisdiction  because  the  defendants  in  error 
w  not  properly  served  with  summons  with- 
i>  the  judicial  district  where  suit  is  brought, 
•*i  ftets  appear  of  record  and  require  no 
^  of  exceptions  to  preserve  them.  In  such 
■»c  t  eertificale  that  the  only  question  in- 
"^  in  a  writ  of  error  from  such  judg- 
■fflt  is  one  of  jurisdiction  is  mere  recital  of 
^  existing  of  record,  to  save  labor  to  the 
^^prene  Court,  and  puts  no  new  facts  into 
thf  record. 

l^mor  Constr.  d  Improv.  Co.  v.  Oihneyj 

PWntiffg  being- aliens,  having  a  cause  of 
■ftioB  against  defendants,  who  were  citizens 
^  nimois,  some  of  whom  resided  in  the 
»*them  division  of  the  northern  district  of 
^I^n»ifi.  where  suit  was  brought,  the  court 
^'^  in  holdittg  that  a  duplicate  summons 


could  not  issue  to  defendants,  residents  of 
the  southern  district  of  Illinois. 

East  Tennessee,  V.  4c  O.  R.  Co.  v.  Atlanta 
d  F.  It.  Co.  15  L.R.A.  109,  49  Fed.  608; 
Goddard  v.  Mailler,  80  Fed.  422;  New  Jer- 
sey Steel  de  I.  Co.  V.  Chormann,  105  Fed. 
532 ;  Hughes,  Fed.  Proc.  p.  234. 

The  fact  that  the  earliest  controlling  stat- 
ute is  special  and  the  other  two  general 
creates  a  presumption  that  the  first  special 
statute  is  to  be  construed  as  remaining  an 
exception  to  the  general  statutes,  such  gen- 
eral statutes  making  no  provision  for  the 
paiticular  case  where  more  than  one  defend- 
ant arc  parties  to  a  suit. 

Pearce  v.  Bank  of  Mobile,  33  Ala.  693; 
McFarlnnd  v.  Bank  of  State,  4  Ark.  410- 
Thorpe  v.  Adams,  L.  R.  6  C.  P.  125;  Fitz- 
gerald V.  Champenys,  30  L.  J.  Ch.  N.  S.  782; 
State  V.  Rackley,  2  Blackf.  249;  Stocketi 
V.  Bird,  18  Md.  484;  Crane  v.  Reeder,  22 
Mich.  322;  State  ex  rel.  Fosdick  v.  Perrys- 
burg,  14  Ohio  St.  472;  Broton  v.  Philadel- 
phia County,  21  Pa.  37:  Rounds  v.  Way- 
mart,  81  Pa.  305 ;  Harrisburg  v.  Sheck,  104 
Pa.  53;  Morrison  v.  Fayette  County,  127  Pa 
110,  17  Atl.  755;  Murdock's  Petition,  14£ 
Pa.  341,  24  Atl.  222;  Ex  parte  Crow  Dog 
{Ex  parte  Kang-GiShunCa) ,  109  U.  S. 
566,  27  L.  ed.  1030,  3  Sup.  Ct.  Rep.  396; 
Rodgers  v.  United  States,  185  U.  S.  83,  46 
L.  ed.  816,  22  Sup.  Ct.  Rep.  582;  Render- 
son*s  Tobacco  {United  States- y.  S56  Caddies 
of  Tobafico)   11  Wall.  652,  20  L.  ed.  235. 

Whore  several  affirmative  statutes  relate 
to  the  same  subject-matter,  but  have  differ- 
ent objects,  none  are  repealed,  but  all  stand. 

Gibson  V.  Ackermann,  70  111.  App.  399: 
Casey  v.  Earned,  5  Iowa,  1 ;  Safe  Deposit  A 
T.  Co.  V.  Fricke,  152  Pa.  231,  26  Atl.  530; 
Mills  V.  State,  23  Tex.  295;  United  States 
V.  Clafiin,  97  U.  S.  546,  24  L.  ed.  1082; 
People  ex  rel.  Murphy  v.  McAllister,  10 
Utah,  357,  37  Pac.  578;  Re  Gannett,  11 
Utah,  289,  39  Pac.  496. 

Repeals  by  implication  are  not  favored. 

Conner  v.  Southern  Exp.  Co.  37  Ga.  397; 
Bruce  v.  Schuyler,  9  111.  221 ;  People  ex  rel. 
Freeman  v.  Barr,  44  111.  198;  Casci/  v. 
Earned,  supra;  Goddard  v.  Boston,  20  Pick. 
407;  M'Cartee  v.  Orphan  Asylum  Sac.  9 
Cow.  437,  18  Am.  Dec.  516;  Dodge  v.  Grid- 
ley,  10  Ohio,  173;  Wood  v.  United  States, 
16  Pet.  342,  10  L.  ed.  987;  McCool  v. 
Smith,  1  Black,  459,  17  L.  ed.  218;  Arthur 
V.  Earner,  96  U.  S.  137,  24  L.  ed.  811;  Red 
Rock  V.  Henry,  106  U.  S.  596,  27  L.  ed. 
251,  1  Sup.  Ct.  Rep.  434;  Ex  parte  Crow 
Dog  {Ex  parte  Kang-Gi-Shun-Ca)  supra; 
Cope  V.  Cope,  137  U.  S.  682,  34  L.  ed.  «32, 
11  Sup.  Ct.  Rep.  222;  Frost  v.  Wenie,  li)7 
U.  S.  46,  39  L.  ed.  614,  15  Sup.  Ct.  Rep. 
532;  United  States  v.  Healey,  IfiO  U.  S.  136, 
147,  40  L.  ed.  369,  373,  16   Sup.  Ct.  Rep. 
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247;  United  States  v.  New  York,  160  U.  S. 
598,  609,  40  L.  ed.  551,  555,  16  Sup.  Ct.  Rep. 
402;  United  States  v.  Qreathouse,  166  U.  S. 
601,  605,  41  L.  ed.  1130,  1131,  17  Sup.  Ct. 
Rep.  701;  United  States  v.  Lee  Ten  Tat, 
185  U.  S.  213,  46  L.  ed.  878,  22  Sup.  Ct. 
Rep.  629. 

Mr,  David  8.  I«ansden  argued  the 
cause,  and,  with  Messrs,  Angus  Leek,  John 
M.  Lansdeny  and  M,  Paul  Noyes,  filed  a 
brief  for  defendants  in  error:- 

The  certificate  of  the  question  of  jurisdic- 
tion not  having  been  made  by  the  circuit 
court  during  the  December  term,  1902,  at 
which  term  said  cause  was  dismissed  for 
want  of  jurisdiction,  the  writ  of  error  from 
this  court  should  be  dismissed  for  want  of 
jurisdiction  to  entertain  the  same. 

Colvin  V.  Jacksonville^  158  U.  S.  456,  461, 
39  L.  ed.  1053,  1064,  15  Sup.  Ct.  Rep.  866; 
The  Bayonney  159  U.  S.  687-694,  40  L.  ed. 
306-309,  16  Sup.  Ct.  Rep.  185. 

The  certificate  of  the  question  of  jurisdic- 
tion should  have  been  made,  the  bill  of  ex- 
ceptions signed,  and  the  writ  of  error  al- 
lowed by  Honorable  J.  Otis  Humphrey, 
Judge,  who  heard  and  decided  the  cause  in 
the  circuit  court,  and  not  by  Honorable 
Christian  C.  Kohlsaat,  Judge,  who  was  not 
present  at  the  hearing  and  decision.  This 
court  having  decided  that  a  bill  of  excep- 
tions roust  be  signed  by  the  judge  before 
whom  the  cause  was  tried,  the  same  being 
a  judicial  act,  by  analogy  it  should  be  held 
that  the  granting  of  the  certificate  of  the 
question  of  jurisdiction  is  also  a  judicial 
act,  which  should  be  performed  by  the  judge 
who  heard  and  decided  the  cause. 

Malony  v.  Adsit,  175  U.  S.  281-291,  44 
L.  ed  163-167,  20  Sup.  Ct.  Rep.  115. 

The  statement  in  the  certificate,  made  by 
Judge  Kohlsaat,  that  Judge  Humphrey,  who 
heard  the  cause,  resided  at  Springfield,  Illi- 
nois, in  the  southern  district  of  Illinois, 
and  that  he  was  out  of  the  territorial  limits 
of  the  northern  district  of  Illinois  at  the 
time  the  certificate  was  granted,  consti- 
tutes no  excuse  whatever  for  the  failure  of 
plaintiffs  in  error  to  have  the  certificate 
made  by  Judge  Humphrey. 

Western  Dredging  d  Improv,  Co,  v.  Held- 
maier,  49  C.  C.  A.  264,  111  Fed.  123. 

This  judgment  does  not  present  to  the 
court  the  definite  question  of  jurisdiction 
upon  which  the  case  was  decided. 

Huntington  v.  Laidley,  176  U.  S.  676,  44 
L.  ed.  034,  20  Sup.  Ct.  Rep.  526;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co,  185 
U.  S.  285,  46  L.  ed.  910,  22  Sup.  Ct.  Rep. 
681 ;  Shields  v.  Coleman,  157  U.  S.  168,  39 
L.  ed.  660,  15  Sup.  Ct.  Rep.  670. 

The  defendants  in  error  are  inhabitants 
of  the  southern  district  of  Illinois,  and 
were  served  with  process  in  that  district. 
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The  plaintiff's  in  error  are  aliens.  The  de- 
fendants in  error,  therefore,  could  not  be. 
sued  in  the  northern  district  of  Illinois,  in 
which  district  this  suit  was  brought,  al- 
though the  other  defendants  were  residents 
of  said  northern  district.  The  circuit  court 
properly  overruled  the  demurrers  of  plain- 
tiffs in  error  to  the  pleas  to  the  jurisdiction 
filed  by  defendants  in  error. 

McCormick  Harvesting  Mach.  Co.  v. 
Walthers,  134  U.  S.  41,  33  L.  ed.  833,  10 
Sup.  Ct.  Rep.  485;  Denton  v.  International 
Co.  36  Fed.  1;  Smith  v.  Lyon,  133  U.  S. 
315,  33  L.  ed.  635,  10  Sup.  Ct.  Rep.  303; 
Oreeley  v.  Lowe,  155  U.  S.  58.  39  L.  ed.  69, 

15  Sup.  Ct.  Rep.  24;  Interior  Constr.  d 
Improv.  Co.  v.  Gihney,  160  U.  S.  217,  40  L. 
ed.  401,  16  Sup.  Ct.  Rep.  272;  New  Jersey 
Steel  d  I.  Co.  V.  Chormann,  105  Fed.  532; 
Jenkins  v.  York  Cliffs  Improv.  Co,  110  Fed. 
807;  Freeman  v.  American  Surety  Co.  116 
Fed.  549;  French  v.  Spencer,  21  How.  228, 

16  L.  ed.  97;  Oihson  v.  United  States,  194 
U.  S.  182,  48  L.  ed.  926,  24  Sup.  Ct.  Rep. 
613;  M'lver  v.  Ragan,  2  Wheat.  25,  4  L.  ed. 
175;  Denn  v.  Reid,  10  Pet.  524,  9  L.  ed.  519; 
United  States  v.  Ooldenberg,  168  U.  S.  95, 
42  L.  ed.  394,  18  Sup.  Ct.  Rep.  3;  Potter's 
Dwarr.  Stat.  p.  221;  Hankins  v.  People, 
106  111.  628;  Cooley,  Const.  Lim.  p.  64; 
Sutherland,  Stat.  Constr.  §  328;  Hamilton 
V.  Rathhone,  175  U.  S.  414,  44  L.  ed.  219,  20 
Sup.  Ct.  Rep.  155;  Barwood  v.  Wentu?orth, 
162  U.  S.  547,  40  L.  ed.  1069,  16  Sup.  Ct. 
Rep.  890;  Guthrie  Nat.  Bank  v.  Outhrie, 
173  U.  S.  528,  43  L.  ed.  796,  19  Sup.  Ct.  Rep. 
513;  Waite  v.  Santa  Cruz,  184  U.  S.  302, 
46  L.  ed.  552,  22  Sup.  Ct.  Rep.  327;  Arms 
V.  Ayer,  192  111.  601,  58  L.R.A.  277,  85  Am. 
St.  Rep.  357,  61  N.  E.  851 ;  Louisville  Water 
Co,  v.  Clark,  143  U.  S.  1,  36  L.  ed.  55,  12 
Sup.  Ct.  Rep.  346;  Rodgers  v.  United 
States,  185  U.  S.  83,  46  L.  ed.  816,  22  Sup. 
Ct.  Rep.  582. 

Mr.  Justice  Wl&lte,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

A  motion  to  dismiss  the  writ  of  error  first 
requires  our  attention.  It  is  urged  that  the 
writ  should  be  dismissed  because  the  bill 
of  exceptions  filed  below  and  the  certificate 
made  as  to  the  question  of  jurisdiction  on 
this  writ  of  error  were  authenticated  by  a 
judge  other  than  the  trial  judge,  and  fur- 
ther, because  the  certificate  was  not  made  at 
the  term  in  which  the  judgment  complained 
of  was  entered.  We  are  relieved,  however, 
from  the  necessity  of  considering  these  ob- 
jections, for  the  reason  that  the  judgment 
of  dismissal  and  the  prior  proceedings 
clearly  exhibit  the  groimd  upon  which  the 
judgment  was  based,  and  plainly  make  ap- 
parent on  the  record  the  fact  that  the  only 
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mtter  tried  and  decided  in  the  circuit  court 
vere  demurrers  to  pleas  to  the  jurisdiction, 
aad  that  the  petition  upon  which  the  writ 
of  error  was  allowed  asked  only  for  the 
vefkw  of  the  judgment,  which  decided  that 
tk  eourt  had  no  jurisdiction  of  the  action. 
TUs  bang  the  state  of  the  record,  no  hill 
ef  exoeptioDs  or  formal  certificate  in  respect 
tc  t^  matter  decided  was  required,  and  the 
qoestioii  of  jurisdiction  alone  was  sufficiently 
certified  to  this  court,  as  required  hy  the 
art  of  March  3,  1891.  26  Stat,  at  I/.  827, 
e^L  517,  S  5,  U.  S.  Comp.  Stat.  1001,  p. 
5tt;  Interior  Consir,  d  Improv.  Co,  v. 
QiUey,  160  U.  S.  217,  40  L.  ed.  401,  16  Sup. 
Ct  Bq».  272,  and  cases  cited;  Chappell  v. 
Suited  States,  160  U.  S.  507,  40  L.  ed.  512, 
!e  Sap.  Ct  Rep.  397. 

We  pass,  then,  to  a  consideration  of  the 

cmtk    The  plaintiffs  in  error  insist  that 

tie  eircoit  court  for  the  northern  division 

^  the  northern  district  of  Illinois  had  juris- 

ixtiofl  orer    the    defendants,    who,    heing 

stiiefit  of  Illinois,  were  residents  of  the 

v^J^an  district  of  that  state,  because  such 

.'inadictkm  was   expressly  conferred  by   § 

:«.  Ke?.  SUt.,  U.  S.   Comp.  Stat.   1901, 

I    r  5«T,  and  by  the  terms  of  a  special  act 

Plftiitiif  to  the  judicial  districts  *in  Illinois, 

vy^cd  March  2,  1887.    24  Stat,  at  L.  442, 

'i»?-  315,  U.  S.  Comp.  Stat  1901,  p.  345. 

*fe  tk  cmtrary,  in  effect,  the  defendants 

^  error  maintain    that    the    court  below 

n^kth  held  that  it  had  no  jurisdiction  oyer 

^sii  ddendants  who  resided  in  the  southern 

^«:nct  of  Illinois,   because   §   740   of  the 

ficnaed  Statutes  had  been  repealed  by  the 

.Ti&ttry  acts  of  March  3,  1875   (18  Stat. 

»iL470,  chap.   137),  and  March  3,   1887 

'54  SUt  at  L.  552,  chap.  373) ,  as  corrected 

^  tlje  tct  of  August  13,  1888  (25  Stat  at 

^  «3,  chap,  866,  U.  S.  Comp.  Stat  1901, 

?  50?),  and  because  no  such  jurisdiction 

^  giTen  by  the  special  act  of  March  2, 

1S8T,  tad,  if  it  was  conferred  by  that  act-, 

■'*  »et  was  repealed  by  the  judiciary  act  of 

liwA  3,  1887. 

Ib  order,  as  far  as  may  be,  to  narrow  the 
V^tioB  for  decision  to  the  case  before  us, 
^  Aall  come  first  to  consider  the  con- 
•«tioos  oonoeming  jurisdiction,  based  on 
■^  special  act  of  March  2,  1887,  which 
^5  tlone  with  the  state  of  Illinois,  since, 
.'  »e  uiDdade  that  that  act  gave  the  juris- 
<iKtioB  and  has  not  been  repealed,  we  will 
^  relieved  of  the  necessity  of  determining 
'^^^  the  general  provision  (Rev.  Stat. 
n«.r.  S.  Comp.  Stat  1901,  p.  587),  ap- 
N^We  to  all  states  having  more  than  one 
I*^«*l  district,  is  yet  in  force. 

^  tpproaching  tne  consideration  of  the 
■P^  act  relating  to  the  Illinois  districts 
•*  AiH  affinme,  for  the  purposes  of  such 
■•''^watioii,  that  the  provisions  of  f  740, 


Rev.  Stat.,  were  repealed  by  any  or  all  of 
the  judiciary  acts  of  March  3,  1875,  and 
the  act  of  March  3,  1887,  as  corrected  by 
the  act  of  August  13,  1888. 

In  coming  to  consider  the  special  act  two 
questions  arise:  1.  Did  the  terms  of  that 
act  give  jurisdiction  to  the  circuit  courts 
of  the  United  States  in  Illinois  as  to  at] 
the  defendants  in  a  civil  action  where  there 
were  two  or  more  such  defendants  residing 
in  different  districts  of  the  state  T  2.  If  the 
act  conferred  such  jurisdiction,  was  it  re- 
pealed at  the  time  of  the  bringing  of  the 
action  ? 

First.  The  special  act  of  March  2,  1887, 
was  entitled  "An  Act  to  Amend  Section  536 
of  the  Revised  Statutes  of  the  United  States 
[U.  S.  Comp.  Stat  1901,  p.  344],  Relating 
to  the  Division  of  the  State  of  Illinois  into 
•Judicial  Districts.  ..."  At  the  time  [494] 
of  the  passage  of  this  special  act  there  were 
two  judicial  districts  in  the  stat€  of  Illinois, 
— the  northern  and  the  southern.  The  1st 
section  of  the  act  took  certain  counties  fiom 
the  southern  district,  and  added  them  to  the 
northern  district.  The  2d  section  divided 
the  northern  district,  as  enlarged,  into  two 
divisions.  The  3d  section  fixed  the  place 
and  times  of  holding  courts  in  said  divisions 
of  the  northern  district.  The  4th  section, 
relating  to  jurisdiction,  was  as  follows : 

"Sec.  4.  That  all  civil  suits  not  of  a  local 
nature,  and  criminal  prosecutions,  must  be 
brought  in  the  division  of  the  said  northern 
district  of  Illinois  where  the  defendant  or 
defendants  reside  or  the  offense  is  com- 
mitted; but,  if  there  are  two  or  more  de- 
fendants in  civil  suits,  residing  in  the  dif- 
ferent divisions  or  districts,  the  action  may 
be  brought  in  either  in  which  either  of  the 
defendants  may  reside.  When  the  defend- 
ant is  a  nonresident  of  the  district,  action 
may  be  brought  in  either  division  of  said 
district  wherein  the  defendant  may  be 
found."  [24  Stat,  at  L.  442,  chap.  315,  U. 
S.  Comp.  Stat   1901,  p.  345.] 

The  remaining  sections  contain  provisions 
rendered  necessary  by  the  change  in  both  dis- 
tricts and  the  subdivision  of  the  northern 
district. 

The  first  part  of  the  opening  sentence  of 
§  4  clearly  lays  down  the  general  rule  con- 
trolling suits  against  residents  of  the  north- 
ern district,  and  directs  in  what  division 
of  that  district  suit  may  be  brought.  This 
general  rule  being  thus  laid  down,  the  sen- 
tmce  proceeds  to  carve  out  an  exception  in 
the  following  language :  ".  .  .  but  if  there 
are  two  or  more  defendants  in  civil  suits, 
residing  in  different  divisions  or  districts, 
the  action  may  be  brought  in  either  in 
which  either  of  the  defendants  may  reside." 
In  other  words,  the  exception  plainly  con- 
fers jurisdiction,  in  the  cases  for  which  it 
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provides,  upon  the  courts  of  either  district, 
and  as  to  such  exception  gives  the  right  to 
bring  the  suit  in  either  district,  and,  if 
brought  in  the  northern  district,  requires  it 
to  be  brought  in  the  division  of  that  dis- 
trict in  which  one  of  the  defendants  resided. 

[405]  The  *text  making  this  provision  is  free  from 
ambiguity,  and,  if  its  plain  import  be  fol- 
lowed, is  decisive.  But  the  argument  is 
that  the  words  "or  district,"  contained  in 
the  sentence,  were  manifestly  a  mistake,  and 
should  be  read  "of  the  district,"  so  as  to 
cause  the  sentence  to  read  as  follows:  but 
if  there  are  two  or  more  defendants  in 
civil  suits,  residing  in  the  different  divisions 
of  the  district,  the  action  may  be  brought 
in  either  in  which  either  of  the  defendants 
may  reside.  To  adopt  this  view,  however, 
would  compel  us  to  strike  out  the  word  "or" 
and  insert  in  its  stead  the  words  "of  the,** 
and  to  strike  out  the  word  "districts"  and 
insert  in  its  stead  the  word  "district."  To 
do  this  would  be  not  interpretation,  but 
legislation.  It  is  insisted,  however,  that 
this  would  not  be  the  case,  because  to  thus 
restrict  the  section  in  question  is  compelled 
by  a  consideration  of  the  subject  with  which 
it  dealt  and  the  purpose  which  Congress 
had  in  mind  in  enacting  the  statute;  that 
is  to  say,  the  argument  is  that,  as  by  the 
act  the  purpose  of  Qongress  was  only  to  di- 
vide the  northern  district  of  Illinois  into 
two  divisions,  and  to  deal  exclusively  with 
the  district  thus  subdivided,  therefore  the 
words  used  must  be  construed  so  as  to  cause 
them  to  relate  exclusively  to  such  subject- 
matter.  This  argument,  however,  mi  scon* 
ceives  the  avowed  purpose  of  the  act  as 
shown  by  its  title  and  context.  The  title, 
as  we  have  seen,  expressly  purported  to  deal 
with  and  amend  the  section  of  the  Revised 
Statutes  creating  two  judicial  districts  in 
Illinois,  and  the  very  first  section  of  the 
act  dealt  with  the  southern  as  well  as  with 
the  northern  district.  And  that  the  mind 
of  Congress  was  addressed  to  the  existence 
of  two  districts  in  the  state,  and  that  the 
wisdom  of  legislating  on  that  basis  was 
present  to  its  mind  is  shown  not  only  by 
the  provisions  in  question,  but  by  the  subse- 
quent sections  of  the  act,  wherein  frequent 
mention  is  made  of  both  districts. 

And  the  error  of  the  assumption  that, 
because  the  act  of  Congress  primarily  provid- 
ed for  the  division  of  the  northern  district, 
therefore  that  body  could  not  have  con- 
templated a  provision  concerning  the  right 

[496]  of  election  to  bring  a  suit  in  *either  of  the 
districts  of  the  state  where  two  or  more 
defendants  resided  in  the  different  districts, 
is  refuted  by  legislation  enacted  at  the 
same  session  of  Congress  in  which  the  Illi- 
nois act  was  passed, — that  is,  by  an  act  ap- 
proved February  28,  1887,  two  days  before 
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the  approval  of  the  Illinois  act,— dividing 
the  eastern  and  western  districts  of  Missouri 
into  divisions,  in  which  act  it  was  provided 
in  the  4th  section  as  follows  (24  Stat, 
at  L.  425,  chap.  271,  U.  S.  Comp.  Stat. 
1901,  p.  387): 

"Sec.  4.  That  hereafter  all  suits  to  bo 
brought  in  the  courts  of  the  United  States 
in  Missouri,  not  of  a  local  nature,  shall 
be  brought  in  the  division  having  juria- 
diction  over  the  county  where  the  defend- 
ants,  or  either  of  them,  reside ;  but,  if  there 
be  more  than  one  defendant,  and  a  part 
of  them  reside  in  different  divisions  or  dis- 
tricts of  said  state,  the  plaintiff  may  sue 
in  either  division  of  either  district  where 
one  of  such  defendants  resides,  and  send 
duplicate  writs  to  the  other  division  or 
district,  directed  to  the  marshal  of  said 
district,  on  which  said  writs  shall  be  in- 
dorsed, by  the  plaintiff  or  his  attorney,  that 
the  same  is  a  duplicate  of  the  original 
writ  sued  out  of  the  court  of  the  proper 
division  and  district.     ..." 

Now,  it  will  be  observed  that  Congress 
in  this  provision  uses  the  very  words  found 
in  the  Illinois  act,  accompanied  with  such 
directions  as  to  service  of  process  as  leaves 
no  possible  room  for  contention  that  the 
words  "division  or  district"  were  used  by 
Congress  as  synonymous  and  without  a  com- 
prehension of  the  plain  distinction  which 
existed  between  them.  And,  as  we  shall  pro- 
ceed hereafter  to  demonstrate,  the  prior  and 
subsequent  legislation  of  Congress  relating 
to  the  division  of  states  into  judicial  dis- 
tricts or  of  a  judicial  district  into  divisions, 
all  demonstrate  that  in  enacting  such  legis- 
lation Congress  usually  deemed  it  wise  to 
provide  for  joining  in  a  single  action  in  eith- 
er district  a  number  of  defendants  residing 
in  the  particular  state,  but  in  different  dis- 
tricts thereof. 

Holding,  as  we  do,  that  the  special  act  of 
1887,  as  to  Illinois,  conferred  jurisdiction 
upon  a  court  of  either  district  in  a  civil 
cause  wherein  two  or  more  defendants  re- 
sided in  different  'districts  in  the  state,  we  [497] 
are  brought  to  consider  the  second  ques- 
tion, which  is.  Was  the  act  in  question  re- 
pealed by  the  act  of  March  3,  1887,  as 
corrected  by  the  act  of  August   13,   1888? 

As  previously  said,  we  assume,  for  the 
purposes  of  the  argument,  that  the  effect  of 
the  judiciary  act  of  March  3,  1875,  was  to 
repeal  8  740,  Rev.  Stat.,  U.  S.  Comp.  Stat. 
1901,  p.  587,  conferring  in  general  terms 
throughout  the  United  States  the  character 
of  jurisdiction  referred  to,  and  we  also  con- 
cede, for  the  sake  of  the  argument,  that, 
if  the  act  of  1875  had  not  caused  a  repeal 
of  S  740,  the  act  of  March  3,  1887,  as  cor- 
rected by  the  act  of  August  13,  1888,  did 
so.    Does  it  follow  from  these  concessions, 
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kmerer,  that  the  judiciary  act  of  March  3, 
1887,  ti  corrected,  repealed  the  special  act, 
Thicfa  WIS  approved  only  one  day  before  the 
ipproTil  of  the  judiciary  act  of  1887  T 

UBdoubtedly  the  act  of  1887  [24  Stat,  at 
L  552,  ebap.  373,  U.  S.  Ck)mp.  Stat.  1901, 
f.  506],  in  the  Ist  section  thereof,  declared 
tSe  gowral  rule  to  be  that  no   civil  suit 
■hoold  be  thereafter  brought  in  a  circuit  or 
district  court  by  any  original  "process  of 
[or]  proeeeding"  in  any  other  district  than 
tkt  whereof  the  defendant  was  an  inhabi- 
tut  and  that  ^diere  the  jurisdiction  was 
ktaded  <mly  on  the  fact  that  the  action 
n»  between  citizens  of  different  states,  suit 
ikoold  be  brought  only   in  the  district  of 
tk  nsi(fence  of  either  the  plaintiff  or  de- 
fcadaat   So,  also,  the  act  contained  a  general 
cbose  repealing  all  laws  and  parts  of  laws 
a  cooflict  with  the  provisions  of  the  act. 
It  is  elementary  that  repeals  by  impli- 
otioi  are  not  favored,  and  that  a  repeal 
viQ  lot  be  implied  unless  there  be  an  ir- 
rwtdlable  conflict  between  the  two  stat- 
es.  And  especially  does  this  rule  apply 
1^  the  prior  law  is  a  special  act  re- 
\i\s^  to  a  particular  case  or  subject,  and 
t^*  ndKeqnent  law  is  general  in  its  oper- 
^ML   To  hold,  then,  that  the  general  terms 
if  tbe  let  of  1887  [24  btat  at  L.  552,  chap, 
rs,  U.  S.  Comp.  Stat.  1901,  p.  508]  repealed 
^  ipeettl  and  particular  provisions  of  the 
w  of  1887  [24  Stat,  at  L.  442,  chap.  316, 
r.  S.  Cranp.  Stat.    1901,  p.   345]    relating 
V'  tk  districts  in  Illinois,  we  must  conclude 
t^  there  was  such  conflict  between  the  two 
t^  it  eumot  reasonably  be  inferred  that 
'^^agrm  intended  that  the  two  should  co- 


,1 


)j  *The  ecmdusioii,  in  effect,  therefore,  would 
^T*  to  be  that  it  cannot  be  supposed  that 
''flgress  intended,  when  it  legislated  gener- 
^  eGoeeming  the  jurisdiction  of  the  courts 
^  fte  United  States,  to  leave  in  force  a 
*?Kial  set  as  to  the  districts  in  Illinois, 
*tiA  would  take  those  districts  out  of 
tie  general  rule  otherwise  governing  else- 
*^ere.  But  to  adopt  this  proposition  would 
"■pel  ns  to  ignore  the  entire  course  of 
^(zis}ttio&  by  Congress  concerning  the  courts 
«*  tke  United  States  from  the  beginning, 
fccti  prior  to  and  after  the  adoption  of  the 
pnoil  act  of  1887.  By  the  original  judi- 
awywt  (1  Stat,  at  L.  79,  chap.  20)  suite 
^*n  permitted  to  be  brought,  either  in  a 
^nwit  or  district  court,  in  the  district 
v^eof  the  defendant  was  an  inhabitant 
w  vbereiB  he  was  found  at  the  time  of  serv- 
ile \ht  writ.  Each  state,  then,  practically 
c'^t^tnted  a  single  judicial  district. 
*^^  tbia  general  provision  was  in  force, 
^^>^  special  acte  were  passed  by  Congress 
^ntxia^  more  than  one  district  in  a  state, 
oA  proriding  that  where  a  suit  was  brought 


against  two  or  more  defendants  residing 
in  different  districts  in  a  state,  the  plain- 
tiff might  sue  in  either  district.  See  act  of 
June  18,  1838,  S  4,  as  to  Mississippi  dis- 
tricte,  5  Stat,  at  L.  248,  chap.  115;  act  of 
January  18,  1839,  9  7,  as  to  Tennessee,  5 
Stat,  at  L.  314,  chap.  3;  act  of  February  6, 
1839,  S  5,  as  to  Alabama,  5  Stat,  at  L. 
315,  chap.  20;  act  of  August  11,  1848,  S  5,  . 
as  to  Georgia,  9  Stat,  at  L.  281,  chap.  151 ; 
act  of  March  3,  1849,  9  3,  as  to  Iowa  (state 
made  into  divisions) ,  9  Stat,  at  L.  411,  chap. 
124;  and  act  of  February  10,  1855,  S  9, 
as  to  Ohio,  10  Stat,  at  L.  606,  chap.  73. 

If  the  theory  of  irreconcilability  between 
such  statutes  and  the  existence  of  a  gen- 
eral provision  to  the  contrary,  necessarily 
involved  in  the  argument  to  establish  that 
the  special  Illinois  statute  was  repealed  by 
the  act  of  1887,  be  sound,  it  must  follow  that 
either  these  special  acte,  passed  long  after 
the  judiciary  act  of  1789,  never  took  effect, 
or  that  the  consequence  of  their  passage  was 
to  destroy  the  provision  of  the  judiciary  act, 
prescribing  the  place  where  civil  suite  might 
be  brought,  which,  of  course,  is  an  impossible 
hypothesis. 

Now,  it  was  not  imtil  May  4,  1858  (11 
Stat,  at  L.  272,  chap.  27),  that  a  general 
law  was  passed,  making  a  provision  like 
unto  that  contained  in  the  special  acte  to 
which  we  have  referred,  of  general  appli- 
cation throughout  the  United  Stetes;  and 
it  was  this  general  provision  which  was 
subsequently  incorporated  into  S  740,  Rev. 
Stat.,  U.  S.  Comp.  Stat.  1901,  p.  587.  And, 
even  after  the  passage  of  the  act  of  1858, 
in  at  least  one  special  act,  Congress  incorpo- 
rated a  like  provision  to  that  we  have  been 
considering.  Act  Feb.  24,  1863,  S  9,  as  to 
Michigan,  12  Stat,  at  L.  062,  chap.  54,  U. 
S.  Comp.  Stet.  1901,  p.  587. 

And  the  refutetion  of  the  argument  of 
inherent  incompatibility  between  a  *general[490) 
rule  regulating  jurisdiction  and  a  special 
act  departing  from  that  rule  as  to  a  partic- 
ular stete,  which  resulte  from  a  consider- 
ation of  the  legislation  of  Congress  from  the 
beginning  to  the  time  of  the  adoption  of  the 
act  of  1875,  likewise  results  from  a  consider- 
ation of  the  legislation  since  that  act.  Thus 
under  the  contention,  which  we  have  as- 
sumed to  be  sound,  the  effect  of  the  passage 
of  the  act  of  1875  was  to  repeal  the  provi- 
sion of  S  740,  Rev.  Stet.  This  being  the 
case,  it  resulted  that  the  act  of  1875  an- 
nounced the  general  rule  as  to  jurisdiction, 
which  was  in  conflict  with  the  rule  thereto- 
fore generally  prevailing  under  the  terms 
of  §  740,  Rev.  Stat.  But  that  Congress 
did  not  deem  that  a  special  provision  as 
to  a  particular  stete  or  stetes  was  irrec- 
oncilable with  the  existence  of  the  general 
rule  is  conclusively  shown  by  the  fact  that, 
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after  the  adoption  of  the  act  of  1875,  vari- 
ous special  acts  were  passed,  dividing  partic- 
ular states  into  two  or  more  districts,  or 
dividing  a  district  or  districts  into  divi- 
sions, and  expressly  declaring  that,  in  civil 
suits,  not  of  a  local  nature,  two  or  more  citi- 
zens of  the  state  might  be  joined  as  defend- 
ants, although  residing  in  difTcrent  districts 
-  of  the  state,  and  that  suit  might  be  brought 
in  either  district.  See  act  as  to  Louisiana, 
1881  (21  Stat,  at  L.  507,  §  2,  chap.  144, 
U.  S.  Comp.  Stat.  1901,  p.  364),  as  to  Mis- 
sissippi, 1882  (22  Stat,  at  L.  102,  S  3, 
chap.  218,  U.  S.  Comp.  Stat.  1901,  p.  378) ; 
a.<i  to  Missouri,  Feb.  28,  1887,  §  4  (24  Stat, 
at  L.  425,  chap.  271,  U.  S.  Ck)mp.  Stat. 
1901,  p.  387).  To  which  may  be  added  the 
statute  relating  to  Illinois,  which  we  are 
considering. 

Indeed,  the  legislation  of  Congress  since 
the  passage  of  the  act  of  1887  [24  Stat. 
at  L.  552,  chap.  373,  U.  S.  Ck>mp.  Stat.  1901, 
p.  608],  under  the  hypothesis  of  the  repeal 
[500]of  §  740,  *Rev.  Stat.,  by  that  act,  also  dem- 
onstrates that  it  was  considered  that  the 
passage  of  a  special  statute  as  to  a  partic> 
ular  state,  vesting  jurisdiction  in  the  courts 
of  either  district  within  the  state,  where 
two  or  more  defendants  resided  in  different 
districts  therein,  was  not  irreconcilable  with 
the  existence  of  a  general  rule  to  the  con- 
trary in  a  statute  having  a  general  oper- 
ation. This  is  shown  by  the  fact  that  a 
special  law  of  the  character  stated  has  been 
enacted  as  recently  as  1894.  Act  as  to  Mis- 
sissippi (28  Stat  at  L..  115,  §  4,  chap.  144, 
U.  S.  Comp.  Stat.  1901,  p.  383).  The  sub- 
ject-matter dealt  with  by  that  act — viz.,  the 
division  of  a  judicial  district  of  Mississippi 
into  minor  subdivisions — is  like  unto  the 
Illinois  act  which  we  are  considering,  and 
the  identical  language  used  in  the  Illinois 
act,  "division  or  district,''  is  also  found  in 
the  Mississippi  act,  accompanied,  however, 
with  a  provision  leaving  no  possible  room 
to  contend  that  it  was  not  the  intention 
of  Congress  to  allow  the  joinder  in  one  ac- 
tion of  defendants  residing  in  different  dis- 
tricts within  the  state.  Section  4  of  the 
act  reads  as  follows: 

"Sec.  4.  That  if  there  be  more  than  one 
defendant  in  a  cause,  and  the  defendants 
reside  in  different  divisions  of  the  said  south- 
em  district,  or  any  of  the  defendants  re- 
side in  the  northern  district,  the  plaintiff 
may  sue  in  either  division  or  district  where 
any  defendant  resides,  and  send  duplicate 
writs  for  the  other  defendant  or  defendants 
to  the  other  division  or  district  where  such 
defendant  or  defendants  reside,  and  said 
writs,  when  executed  and  returned  into 
the  court  from  which  they  issued,  shall 
constitute  one  suit,  and  be  proceeded  in 
accordingly." 
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Concluding,  as  we  do,  that  the  special 
act  of  March  2,  1887,  relating  to  the  judi- 
cial districts  of  Illinois,  was  in  force  at 
the  time  of  the  bringing  of  this  action, 
and  still  remains  in  force,  and  that,  by  the 
terms  of  S  4  of  the  act  and  under  the  plead- 
ings in  the  action,  jurisdiction  was  conferred 
upon  the  circuit  court  of  the  northern  divi- 
sion of  the  northern  district  of  Illinois  over 
all  the  defendants  named  in  the  declaration, 
as  well  those  residing  *in  the  southern  die-[5017 
trict  as  those  residing  in  the  northern  dis- 
trict of  Illinois,  it  follows  that  the  court 
below  erred  in  overruling  the  demurrers 
to  the  pleas  to  the  jurisidiction,  and  render- 
ing judgment  of  dimissal,  and  such  judgment 
must,  therefore,  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Reverse 


JAMES  FOPPIANO,  Plff.  in  Err^ 

ROBERT  A.  SPEED,  as  Clerk  of  the  Coun- 
ty Court  of  Shelby  County. 

(See  8.   C.   Reporter's   ed.  501-520.) 

Commerce  in  Intoxicating  liquor** 
state  licenae  tax  on  Bales  on  board 
interstate  carrier*.— The  exaction  by  a 
state  of  a  license  fee  from  a  person  engaged 
In  selling  intoxicating  liquors  witliin  tbe 
state,  over  tbe  bar,  on  board  a  ferryboat  em- 
ployed in  interstate  commerce,  is  autborized 
by  tbe  Wilson  act  of  August  8,  1890  (26 
Stat,  at  L.  318,  cbap.  728,  U.  S.  Comp.  Stat.. 
1001,  p.  3177),  subjecting  to  state  laws  en- 
acted in  tbe  exercise  of  tbe  police  power  all 
intoxicating  liquors  arriving  in  tbe  state. 

[Nos.  07,  68.] 

Argued  and  suhmitted   November  9,  1905. 
Decided  December  4,  1905. 


Note. — On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk  &  W. 
R.  Co.  V.  Com.  13  L.R.A.  107;  McCanna  &  F. 
Co.  V.  Citizens'  Trust  &  Surety  Co.  24  C.  C. 
A.  13 :  and  Gloucester  Ferry  Co.  v.  Penn8ylva> 
nia,  29  L.  ed.  U.  S.  158. 

State  licenaes  or  taxee  as  affecting  inter' 
state  commerce — see  notes  to  Rothermel  v. 
Meyerle,  9  L.R.A.  366 ;  American  Fertilizing 
Co.  V.  Board  of  Agriculture,  11  L.R.A.  179; 
Gibbons  v.  Ogden,  6  L.  ed.  U.  S.  23;  Brown 
V.  Maryland,  6  L.  ed.  U.  S.  678;  Ratterman 
V.  Western  U.  Teleg.  Co.  32  L.  ed.  U.  S.  2-'l) ; 
Harmon  v.  Cbicago,  37  L.  ed.  U.  S.  217; 
Cleveland,  C.  C.  ft  St  L.  R.  Co.  v.  Backus, 
38  L.  ed.  n.  S.  1041 ;  Postal  Teleg.  Cable 
Co.  V.  Adams,  89  L.  ed.  U.  S.  311 ;  and  Pitts- 
burg ft  S.  Coal  Co.  V.  Bates,  39  L.  ed. 
U.  8.  588. 

On  commerce  in  intomicating  liquors — see 
notes  to  State  v.  Creeden,  7  L.R.A.  296; 
State  e»  rel.  Cocbran  v.  Winters.  10  L.R.A. 
616,  and  Rbodes  v.  Iowa,  42  L.  ed.  U.  S.  1089. 
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T  N  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  two  jud^- 
BKfti  of  affirmance  of  judgments  of  the 
Cizcait  Court  of  Shelby  Coimty,  in  that 
■tate,  enforcing  a  license  tax  for  the  sale 
of  iitoxicating  liquors  within  the  state  on 
boani  a  ferryboat  employed  in  interstate 
eomneite.    Affirtntd. 

See  same  ease  below,  113  Tenn.  167,  82 
S.  W.  222. 

Statement  by  Mr.  Justice  Peokliaiii! 

TV  plaintiff  in  error  was  compelled  to 
par  for  a  license  to  sell  liquors  while  on  a 
foTTboat  at  the  dty  of  Memphis,  in  the 
itate  of  Toinessee,  the  ferryboat  plying  be- 
tiees  ports  in  liie  states  of  Arkansas  and 
K'Teooessee.  The  license  was  demanded  'by 
tie  derk  of  the  county  court  of  Shelby 
OTmty,  by  virtue  of  the  following  state  stat- 
vte: 

"Liquor  Dealers    .    .    . 

"Persons  selling  beer  or  any  quantities 
tf  liqoor  on  steamboats,  flatboats,  or  any 
fltter  Tcssel  or  water  craft,  or  from  rail- 
raU  ears,  shall  pay  a  tax,  each,  in  lieu  of 
i3  other  taxes,  to  be  paid  in  any  county 
titer  may  elect,  per  annum,  $200  dollars." 

He  denied  his  liability  to  pay,  because, 
u  be  averred,  he  was  engaged  in  interstate 
onaeroe,  and  was  not  subject  to  be  taxed 
fer  tbe  state  in  such  case.  The  taxing  offi- 
ofK  iBsisting,  he  paid  the  license  for  the 
M  years  1901,  1902,  1903,  and  also  for 
tie  tbes  coming  year  of  1904,  under  protest, 
■ad  to  avoid  the  taking  of  his  property  un- 
^  a  distress  warrant,  and  he  then  com- 
■need  these  actions  to  recover  the  money 
*  paid.  They  both  involve  the  same  ques- 
tiw.  one  action  being  brought  to  recover 
''^r  tiie  back  taxes  paid,  and  the  other  for 
tie  taxes  paid  for  the  future,  from  January 
I IMM.  Judgment  went  against  him  in  the 
trial  eoort,  which  was  affirmed  in  the  su- 
?«w  court  of  the  state.  113  Tenn.  167, 
K  S.  W.  222.  The  plaintiff  brings  the  cases 
^  by  writs  of  error. 

Tbe  record  shows  that  Speed,  the  defend- 
ttt  is  error,  being  clerk  of  the  county  court 
^  Sbdby  county,  Tennessee,  undertook  to 
**sess  the  plaintiff  in  error,  under  the 
Tnaeroec  statute,  and  the  plaintiff  in  error 
laying  his  liability  to  pay  any  tax,  the 
r^rties  agreed  upon  the  following  facts  for 
*-^  porpoee  of  having  the  question  present- 
«i  judicially  and  determined  by  the  court, 
™^  tbe  practice  in  Tennessee : 

That  the  West  Memphis  Packet  Com- 
ply is,  and  has  been  for  more  than  fifteen 
y^w  last  past,  a  corporation  duly  created 
ad  existing  under  and  in  accordance  with 
tbe  lavs  of  the  state  of  Arkansas,  located 
*^  having  its  situs  at  West  Memphis,  in 


Arkansas,  situated  just  opposite  the  lower 
end  of  the  city  of  Memphis,  across  the  Mis- 
sissippi river,  having  power  by  its  charter 
to  buy  or  build  'and  own  one  or  more  steam- [503] 
boats,  barges,  and  flatboats,  and  other  water 
craft,  to  be  used  in  transporting  freight 
and  passengers  on  the  Mississippi  river, 
and  the  lakes,  bayous,  and  other  navigable 
streams  connecting  therewith,  within  the 
limits  of  the  state  of  Arkansas;  and  during 
the  time  the  said  James  Foppiano  was  en- 
gaged in  selling  beer  and  liquors,  as  herein 
stated,  the  said  West  Memphis  Packet  CJom- 
pany  was  in  the  exercise  of  its  corporate 
powers  and  privileges,  and  engaged  con- 
tinuously in  commerce  between  the  city  of 
Memphis,  in  the  state  of  Tennessee,  and 
points  contiguous  thereto,  situated  along 
the  Arkansas  shore  of  the  Mississippi  river. 

"For  more  than  fifteen  years  the  West 
Memphis  Packet  Company  has  been  operat- 
ing a  ferry  across  the  Mississippi  river 
from  Hopefield  Point,  in  Crittenden  county, 
Arkansas,  ami  other  points  adjacent  thereto 
in  the  state  of  Arkansas,  to  and  from  the 
state  of  Tennessee,  under  licenses  to  oper- 
ate such  ferry,  regularly  granted  and  issued 
to  it,  the  West  Memphis  Packet  Company, 
by  the  county  court  of  Crittenden  county, 
Arkansas,  the  tribunal  authorized  by  the 
Constitution  and  laws  of  the  state  of  Ar- 
kansas to  grant  and  issue  such  licenses,  and 
under  such  licenses  the  West  Memphis 
Packet  Company  had  been  making  land- 
ings regularly,  at  its  dock,  at  the  wharf  in 
the  city  of  Memphis,  on  the  Mississippi  riv- 
er, and  there  receiving  and  discharging 
freight  and  passengers  transported  or  to  be 
transported  by  means  of  such  ferry  along 
and  across  the  Mississippi  river.  It  had 
made  but  one  landing  regularly  in  the 
course  of  such  business  in  the  state  of  Ten- 
nessee, and  two  or  more  in  the  state  of 
Arkansas. 

"For  more  than  four  years  last  past  the 
West  Memphis  Packet  Company  has  used 
and  employed  the  steamboat  Chas.  H.  Organ 
as  its  regular  ferryboat  in  carrying  on  the 
ferry  aforesaid,  under  its  said  licenses,  and 
such  steamboat  had  made  stated  regular 
trips  during  all  that  time,  between  Memphis 
and  the  points  aforesaid,  in  the  state  of 
Arkansas,  constituting  such  ferry  landings. 

"The  steamboat  Chas.  H.  Organ  was 
owned  by  the  West  •Memphis  Packet  Com- [504] 
pany,  and  was  duly  enrolled  and  licensed  as 
a  steam  vessel,  to  navigate  the  Mississippi 
river  and  its  tributaries,  under  the  laws  of 
the  United  States  regulating  the  coasting 
trade,  and  for  other  purposes,  in  the  cus- 
tom house  at  Memphis, — Memphis  being  the 
nearest  p^rt  of  the  United  States  to  the 
residence  of  the  Vvest  Memphis  Packet  Com- 


^  eoiDity  of  Crittenden,  in  the  state  of  >  pany,  and  the  home  port  of  the  said  steam 
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boat  for  each  of  the  said  years  1901,  1902, 
and  1903,  and  before  that  time. 

"Ever  since  the  West  Memphis  Packet 
C!ompany  began  the  keeping  and  maintain- 
ing of  a  ferry  across  the  Mississippi  river, 
as  before  stated,  a  bar  has  been,  and  was, 
during  the  years  1901,  1902,  and  1903,  kept 
and  maintained  on  the  steamboat  it  used 
and  operated  for  that  purpose,  by  some  in- 
dividual to  whom  it  rented  the  privilege 
of  keeping  such  bar,  and  carrying  on  at 
the  same  the  sale  of  beer  and  liquors,  by 
retail,  to  persons  transported,  or  to  be 
transported,  or  upon  the  said  steamboat. 

"During  the  years  1901,  1902,  and  1903, 
James  Foppiano  was  the  lessee  of  the  West 
Memphis  Packet  Company,  and  rented  such 
bar  on  the  steamboat  Chas.  H.  Organ  from 
it,  and  at  such  bar,  during  the  said  time, 
when  the  boat  was  in  transit  along  or 
across  the  river,  or  when  temporarily  at 
the  landings  on  the  one  side  or  the  other  of 
the  river,  he  made  sales  by  retail  of  beer 
and  liquors  to  persons  transported,  or 
being  transported,  or  to  be  transported, 
upon  such  steamboat,  or  who  were  thereon 
and  applied  to  make  purchases.  And  for 
the  said  years  1901,  1902,  and  1903  he 
paid  no  taxes  on  such  business,  and  took 
out  no  licenses  therefor. 

"For  carrying  on  the  said  business  for 
the  said  years  1901,  1902,  and  1903,  re- 
spectively, in  the  manner  aforesaid,  the 
defendant,  Robert  A.  Speed,  as  clerk  of  the 
county  court,  insists  that  the  said  James 
Foppiano  was  required  to  and  should  have 
taken  out  a  license  for  each  year,  and  also 
was  required  to  and  should  have  paid  the 
tax  for  each  year,  prescribed  by  the  law 
levying  such  taxes,  and  the  costs  and 
charges  therefor  collected  by  him,  as  before 
[505]stated,  and  not  having  done  so,  *thathe  was 
authorized  and  required  by  law  to  make 
such  collections,  and  is  not  liable  to  repay 
the  same. 

"The  said  James  Foppiano  denies  that, 
under  the  facts,  he  was  required  by  law 
to  take  out  any  licenses,  or  pay  any  taxes, 
for  carrying  on  the  said  business  for  the 
said  years  1901,  1902,  and  1903,  respec- 
tively, or  either  of  them,  in  the  manner 
aforesaid.  He  denies  that  the  said  Robert 
A.  Speed  was  authorized  or  required  by 
law  to  collect  either  the  taxes  collected 
by  him  in  the  manner  aforesaid,  or  the  costs 
or  charges  aforesaid,  or  any  part  thereof, 
and  claims  that  all  such  sums  have  been 
illegally  exacted  of  and  collected  from  him 
and  against  his  will,  and  that  he  is  entitled 
to  recover  them  back." 

Messrs.  William  M.  Randolpli  and 
Wassell  Randolpli   submitted  the  cause 
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for  plaintiff  in  error,  ^fr.  George  Ra^ 
dolph  was  on   the  brief: 

There  is  nothing  in  the  Wilson  act  af- 
fecting the  questions  in  this  case. 

Re  Rahrer  {Wilkeraon  v.  Rahrer)  140  U. 
S.  545,  35  L.  ed.  572,  11  Sup.  Ct.  Rep.  865; 
Rhodes  v.  Iowa,  170  U.  S.  412,  42  L.'  ed. 
1088,  18  Sup.  Ct.  Rep.  664;  Vance  v.  W.  A, 
Vandercook  Co.  170  U.  S.  438,  42  L.  ed. 
1100,  18  Sup.  Ct.  Rep.  674;  Norfolk  d  W, 
R.  Co.  V.  Sims,  191  U.  S.  441,  48  L.  ed.  254, 
24  Sup.  Ct.  Rep.  151 ;  American  Eaop.  Co.  v. 
Iowa,  196  U.  S.  133,  49  L.  ed.  417,  25  Sup. 
Ct.  Rep.  182;  Cook  v.  Marshall  County,  196 
U.  S.  261,  49  L.  ed.  471,  25  Sup.  Ct.  Rep. 
233. 

Mr.  Cbarlea  T.  Cates,  Jr.,  argued  the 
cause  and  filed  a  brief  for  defendant  in 
error : 

The  effect  of  the  Wilson  act  T^ias  to  re- 
move all  impediments  to  the  enforcement  of 
the  state  laws  in  respect  of  the  sale  and  tax- 
ation of  intoxicating  liquors,  even  when 
such  liquors  were  imported  in  original  pack- 
ages, and  to  withdraw  from  the  protection 
of  the  commerce  clause  of  the  Federal  Con- 
stitution persons  and  corporations  bringing 
liquor  into  a  state  for  the  purpose  of  sale, 
without  regard  to  the  condition  or  means  by 
which  such  liquor  was  held  or  sold. 

Re  Rahrer  {Wilkerson  v.  Rahrer)  140 
U.  S.  545,  35  L.  ed.  572,  11  Sup.  Ct.  Rep. 
865;  Vance  v.  W.  A.  Vandercook  Co.  170 
U.  S.  446,  42  L.  ed.  1103,  18  Sup.  Ct.  Rep. 
674;  Rhodes  v.  Iowa,  170  U.  S.  412,  42  L. 
ed.  1088,  18  Sup.  Ct.  Rep.  664. 

Mr.  Justice  Peokliain,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  contends  that  he 
rented  the  bar  privilege  from  the  company 
owning  the  ferryboat,  and  that  he  conduct- 
ed the  business  of  selling  liquors  over  the 
bar  on  the  boat  pursuant  to  his  lease,  and 
while  doing  so  was  engaged  in  interstate 
commerce,  and  therefore  was  not  liable 
in  any  manner  to  be  taxed  on  account  of 
conducting  his  business  in  the  way  he  did, 
while  within  the  boundaries  of  the  state 
of  Tennessee. 

There  is  a  distinction  to  be  observed  be- 
tween the  business  of  the  plaintiff  in  error 
in  selling  intoxicating  liquors  and  any  other 
business  which  might  have  l>een  conducted 
by  him  on  the  ferryboat  under  the  same  cir- 
cumstances. The  general  right  of  the 
states  to  regulate  or  prohibit  the  sale  of 
intoxicating  liquors  within  their  borders 
is  not  denied;  but  how  far  they  could  pro- 
hibit the  entrance  of  the  liquors,  or  their 
sale,  after  having  been  brought  into  the 
state,  has  been  a  subject  of  examination 
and    decision    within    late    years    by    this 
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wart  Bow9tait  T.  Chicago  d  N,  W,  R.  Co. 
125  U.  S.  465,  31  L.  ed.  700,  1  Inters.  Com. 
B«p.  828,  8  Sup.  Ct  Rep.  689,  1062;  Leisy 
VTr.  Bvdin,  •IZS  U.  S.  100,  34  L.  ed.  128,  3 
htm.  Com.  Rep.  36,  10  Sup.  Ct  Rep.  081 ; 
fte  Rakrer  {Wilkerson  v.  Rahrer)  I40  U. 
S.  M5,  35  L.  ed.  672,  11  Sup.  Ct.  Rep.  865; 
Ekcdea  v.  /oioa,  170  U.  S.  412,  42  L.  ed. 
K»8, 18  Sup.  Ct.  Rep.  664;  Vance  v.  W,  A. 
Tmdercook  Co.  170  U.  S.  438,  42  L.  ed. 
1100,  18  Sup.  Ct.  Rep.  674.  The  result 
oi  tht  Botcman  and  Leisy  Cases  together 
vu  to  uphold  the  right  of  a  party  to  send 
iBtoxieatiiig  liquors  into  another  state  and 
iti\  the  same  in  such  state  in  their  orig- 
iaal  packages.  The  decisions  in  those  cases 
wn  followed  by  the  passage  of  an  act  of 
Coofress,  commonly  known  as  the  Wilson 
id,  approred  August  8,  1890  (26  Stat,  at 
L  313,  chap.  728,  U.  S.  Comp.  Stat.  1901, 
}.  3177),  which  provided  that  intoxicating 
liquors,  when  transposed  into  another 
rjLit  or  territory  should,  upon  arrival 
^Mtio,  be  subject  to  the  operation  and 
*itet  of  the  laws  of  such  state  or  territory, 
•Mrted  in  the  exercise  of  its  police  powers, 
tD  t^  tame  extent  and  in  the  same  manner 
u  tboogb  such  liquors  had  been  produced 
ii  said  state  or  territory.  This  act  was 
^  to  be  constitutional  in  the  case  of 
it  Riihrer  (Wilkerson  v.  Rahrer)  140  U. 
5. 545,  35  L.  ed.  572,  11  Sup.  Ct.  Rep.  865, 
ai.  that  by  virtue  of  said  act,  state  stat- 
tt«  might  operate  upon  the  original  pack- 
a|Fn  of  intoxicating  liquors  before  sale  in 
tie  sUte.  Rhodes  Y.  lotoa,  170  U.  S.  412, 
42  L  ed.  1088,  18  Sup.  Ct.  Rep.  664,  and 
^nrt  T.  IT.  A.  Vandercook  Co.  170  U.  6. 
^•^.  42  L  ed.  1100,  18  Sup.  Ct.  Rep.  674, 
M  that  the  state  statute  must  permit  the 
^iiiwy  of  the  liquors  to  the  party  to 
*fen  they  were  consigned  within  the  state, 
^  that,  after  such  delivery,  the  state 
W  power  to  prevent  the  sale  of  the 
bqoors,  even  in  the  original  package. 

If  the  liquors  kept  for  sale  at  the  bar 
*«  the  ferryboat  had  been  consigned  to  the 
P^^atiff  is  error  from  Arkansas,  addressed 
|o  him  at  Memphis,  although  the  plaintiff 
i>  enor  would  have  had  the  right  to  a 
^ti'wy  of  the  liquors  to  him  at  the  wharf 
a  Memphis,  yet,  under  the  act  of  Congress, 
u  eoBstnied  by  tnis  court,  the  state  oould 
te  tt  onee  have  prohibited  absolutely 
the  ale  thereof,  even  in  original  packages. 
W  wnrae,  if  it  could  totally  prohibit  such 
^  it  would  permit  the  sale  conditionally. 
^  thii  ease  there  ia  no  consignment  to 
«iTOBe,  imt  we  do  not  see  that  the  dis- 
*'*<*K«  is  material.  The  liquors  were 
^^■•i  by  the  plaintiff  in  error  while  on 
^  twtt,  and  carried  along  from  port  to 
^  tad  to  be  used  on  the  boat  as  the 
**^  tt  the  bar  made  necessary.    The 


thing  which  *the  plaintiff  in  error  did  was[518] 
to  sell  the  intoxicating  liquors  on  this 
ferryboat  when  temporarily  at  the  wharf  in 
Memphis,  or  within  the  boundaries  of  the 
state,  to  persons  then  on  the  boat,  and  it 
was  on  account  of  these  sales  that  he  was 
compelled  to  take  out  a  license  and  pay  the 
tax  therefor.  Although  there  was  no  con- 
signment of  the  liquor,  yet  it  was  in  the 
possession  of  the  plaintiff  in  error  on  the 
boat,  within  the  state,  the  same  as  if  he 
Iiad  received  it  therein  on  a  consignment 
to  him  from  outside  the  state,  and  had 
taken  portions  of  it  while  in  the  state, 
sold  it  to  different  persons  then  on  the  boat, 
and  those  persons  had  then  and  there  taken 
and  drank  the  liquor,  and  then  and  thus 
the  transaction  had  been  commenced  and 
ended.  The  law  provided  no  tax.  on  any 
liquor  in  any  way,  but  it  made  it  nec- 
essary for  the  plaintiff  in  error  to  get  a 
license  for  this  sale  of  liquor  within  the 
state.  There  was  no  tax  levied  upon  the 
boat  or  crew,  nor  upon  any  of  the  pas- 
sengers, nor  on  any  portion  of  the  property 
of  the  company,  nor  on  the  freight  carried 
by  it  on  the  boat.  Neither  the  boat  nor  its 
officers  nor  crew  were  subjected  to  the  pay- 
ment of  any  fees  for  navigating  the  waters 
of  the  river.  The  supreme  court  of  the  state 
observed  that  the  case  did  not  show  that 
the  charter  permitted  the  company  to  main- 
tain a  bar  on  board  its  boat,  nor  that  the 
liquors  sold  in  Tennessee  came  from  ainy 
other  state;  and  it  may  be  stated  here 
that  there  was  no  proof  that  the  liquors 
were  sold  in  original  packages,  but,  as 
they  were  sold  over  the  bar,  there  might, 
perhaps,  be  a  presumption  that  they  were 
not  so  sold.  Without  deciding  the  case  on 
these  grounds,  the  state  court,  interpretin^if 
the  above-mentioned  act  of  Congress,  and 
believing  that  it  was  following  the  deci- 
sions of  this  court,  held  that,  by  virtue  of 
that  act,  the  state  had  the  right  to  exact 
a  license  as  a  condition  precedent  to  the 
exercise  of  the  right  on  the  part  of  the 
plaintiff  in  error  to  sell  intoxicating  liquors 
over  the  bar  on  board  the  boat,  while 
within  the  boundaries  of  the  state  of 
Tennessee.  We  think  the  supreme  court 
was  right  in  that  view  of  the  case. 

The  counsel  for  plaintiff  in  error,  in  a 
most  elaborate  brief,  'exhibiting  very  great[510] 
learning  and  industry,  has  sought  to  show 
that  the  plaintiff  in  error  was  entitled  to 
the  free  nfivigation  of  the  Mississippi  river, 
under  various  treaties  and  compacts  as  well 
as  by  the  national  Constitution,  and  to 
support 'that  contention  has  gone  back  to 
a  time  prior  to  the  war  between  Great 
Britain  and  France,  in  1756,  and  has  cited 
many  cases  in  this  court  to  maintain  his 
position.    That  the  navigation  of  the  Mis- 
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■iBsippi  river  is  free  to  every  citizen  of  the 
United  States  is  a  fact  not  to  be  questioned 
at  this  time.  No  one  could  successfully 
dispute  it;  but  we  think  that  question  is 
not  involved  in  this  case.  When  the  ferry- 
boat entered  the  boundaries  of  the  state 
of  Tennessee,  and  fastened  up  at  the  wharf 
in  Memphis,  and  the  plaintiff  in  error  then 
sold  liquors  to  customers  as  they  asked 
for  them,  he  became  subject  to  the  police 
laws  of  that  state  regarding  the  sale  of 
intoxicating  liquors.  Enforcing  that  law, 
even  if  it  did  incidentally  affect  the  free 
navigation  of  the  Mississippi  river,  is  Justi- 
fied under  the  act  of  Congress,  and  the  deci- 
sions of  this  court  interpreting  the  same. 
As  the  boat  is  free  to  be  navigated  without 
molestation,  let,  or  hindrance  on  account 
of  any  fees,  taxes,  licenses,  or  otherwise, 
it  cannot  be  held  that  the  navigation  of 
the  Mississippi  river  is  not  free,  because, 
while  within  the  boundaries  of  the  state 
of  Tennessee,  and  under  the  authority  of 
the  act  of  Congress,  the  barkeeper  on  tlie 
boat  is  prohibited  from  there  selling  the 
liquors  he  carries  with  him,  without  first 
having  paid  the  license  demanded  by  the 
state  statute. 

The  case  of  State  v.  Frappart,  31  La. 
Ann.  340,  was  decided  in  1879,  before  the 
act  of  Congress  was  passed,  and  is,  there- 
fore, not  applicable  to  the  facts  of  this 
case. 

The  plaintiff  in  error  also  contends  that 
when  the  packet  company,  being  a  corpo- 
ration of  the  state  of  Arkansas,  employed 
the  ferryboat  in  interstate  commerce  be- 
tween the  states  of  Arkansas  and  Tennes- 
see, the  boat  was  a  part  of  the  territory 
of  Arkansas,  and  the  plaintiff  in  error,  in 
selling  liquors  upon  the  boat,  was  located 
outside  the  jurisdiction  of  the  state  of 
Tennessee,  even  though,  in  fact,  he  sold  the 
[520] liquors  while  the  *boat  was  tied  to  the 
wnarf  in  the  city  of  Memphis.  Many  cases 
are  cited  in  counsel's  brief  where  tangible 
property  was  directly  taxed  by  the  state, 
and  where  it  was  held  that  the  state  had 
no  jurisdiction,  because,  although  the  prop- 
erty was  temporarily  within  the  state,  it 
was  not  there  permanently.  Hays  v. 
Pacific  Mail  8.  8,  Co.  17  How.  596,  16  L. 
ed.  254,  Morgan  v.  Parham^  16  Wall.  471, 
21  L.  ed.  303,  were  cases  of  vessels  not 
abiding  within  the  state  where  they  were 
taxed,  and  were  there  but  temporarily 
while  engaged  in  lawful  trade  and  com- 
merce, with  their  situs  at  the  home  port, 
where  the  vessels  belonged,  and  where 
the  owners  were  liable  to  be  taxed  for  the 
capital  invested,  and  where  the  taxes  had 
been  paid.  See  also  Old  Dominion  8.  8. 
Co.  V.  Virginia,  198  U.  S.  299,  49  L.  ed. 
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1069,  26  Sup.  Ct.  Rep.  686.  Here,  how- 
ever, there  is  no  taxation  of  any  property 
whatever,  either  of  the  boat  or  the  plain- 
tiff in  error.  He  is  simply  called  upon  to 
pay  a  tax  for  the  privilege  of  doing  the 
business  in  which  he  was  engaged — ^that 
is,  the  retailing  of  intoxicating  liquors  at 
the  bar  of  the  ferryboat — while  that  boat 
was  within  the  jurisdiction  of  the  state. 
of  Tennessee.  The  fact  that  he  was  so 
engaged  within  the  actual  territory  of 
that  state  cannot  be  blotted  out  in  such  a 
case  as  this  by  any  fiction  suggested  by 
the  counsel  for  plaintiff  in  error.  As  we 
have  said,  we  see  no  objection  to  this  exer- 
cise of  the  power  of  the  state,  regard 
being  had  to  the  act  of  Congress  already 
mentioned. 

The  judgments  of  the  Supreme  Court  of 
Tennessee  are  affirmed. 


•VALENTIN  TRONO,  Maximo  Angeles,  and[5211 
Timoteo  Natividad,  Plffs.  in  Brr., 

V. 

UNITED  STATES. 
(See  S.   C.    Reporter's  ed.   521-540.) 

1.  CoBstltatlonal  la^r— former  JeopardT 
-^on^lctlon    in    appellate    trlbanal.— 

A  person  is  not  placed  twice  in  Jeopardy 
witbin  the  meaning  of  the  act  of  July  1. 
1902  (32  Stat,  at  L.  691,  cbap.  1369),  for 
the  government  of  the  Philippine  Islands, 
by  a  conviction  of  homicide  in  the  supreme 
court  of  those  islands,'  on  an  appeal  taken 
by  the  accused  from  a  judgment  of  the  trial 
court,  which,  after  acquitting  of  murder,  con- 
victed the  accused  of  assault,  which  is  In- 
cluded In  the  crime  of  murder  charged  In  the 
complaint. 

2.  Appeal     la     criminal     cases— convio-* 
tlon  In  appellate  tribanal— poorer  of 
■apreme  court  of  Plillipplne  Islands.— 

The  supreme  court  of  the  Philippine  Islands 
has  Jurisdiction,  on  an  appeal  taken  by  the 
accused  from  a  conviction  In  the  trial  court, 
to  reverse  the  Judgment,  and  convict  the 
accused  of  a  higher  degree  of  the  offense 
charged. 

[No.  34.] 

Argued  October  SI,  1905,    Decided  Decem- 
ber 4, 1905, 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  the  judg- 
ment of  that  court  which,  on   an  appeal 

Note. — On  the  right  of  a  state  to  appeai 
in  a  criminal  case — see  note  to  People  em  rel, 
Hodson  V.   Miner,   10  L.R.A.    342. 

On  former  jeopardy — see  notes  to  Com. 
V.  Pltzpatrlck,  1  L.R.A.  451 ;  Altenburg  v. 
Com.  4  L.R.A.  543 ;  Ew  parte  Lange,  21  L. 
ed.  U.  S.  872;  and  United  States  v.  Peres, 
6  L.  ed.  U.  8.  165. 
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taka  bj  tbe  accused  from  a  conviction 
ii  the  court  of  first  instance  in  the  prov- 
iaee  oi  Bnlacan,  reversed  the  judgment, 
and  convicted  the  accused  of  a  higher  de- 
gree of  the  offense  charged.    Affirmed, 

Statement  hy  Mr.  Justice  Peokl&am! 

Tbe  plaintiffs  in  error  were  proceeded 
pB]agamst  in  the  court  *of  first  instance  of  the 
promce  of  Bulacan,  Philippine  Islands, 
^na  a  ecmplaint  accusing  them  of  causing 
tibe  death  of  Benito  Perez  "with  great 
cneltj  and  evident  premeditation  .  .  . 
bf  means  of  blows  given  with  the  butts 
of  guns,  they  co-operating  one  with  the  oth- 
er.' In  other  words,  the  accused  were  com- 
pkined  of  as  guilty  of  murder  in  the  first 
iegree. 

Tbey  were  tried  in  the  court  above  men- 
tioned, and  were  acquitted  of  the .  crime 
of  murder,  and  convicted  of  the  crime  of 
assanlt,  which  is  included  in  the  crime  of 
Border  charged  in  the  complaint,  and  they 
were  therefore  sentenced  by  the  court  to 
laffer  a  penalty  of  six  months'  imprison- 
Bnt,  and  to  pay  a  certain  sum  to  the 
kars  of  Perez,  with  subsidiary  imprison- 
Bent  in  case  of  insolvency. 

iU  three  of  the  accused  appealed  to 
t^  supreme  court  of  the  Philippine  Islands 
from  the  judgment  and  sentence  of  the  trial 
Bort  The  supreme  court,  having  heard 
tk  case,  reversed  the  judgment  of  the 
otBrt  of  first  instance,  and  convicted  the 
leneed  of  the  crime  of  homicide  (in  sub- 
Btaace,  murder  in  the  second  degree), 
vMdi  is  included  in,  and  is  a  lower  degree 
of,  tlte  crime  charged  in  tbe  complaint,  but 
E  a  higher  degree  of  crime  than  that  of 
vhiA  the  accused  were  convicted  in  the 
wort  below.  Two  of  them  (Angeles  and 
Trono)  were  sentenced  to  fourteen  years, 
»^t  months,  and  one  day,  and  Natividad 
io  imprisonment  for  eight  years  and  one 
^,  and  all  three  to  the  payment  of  an 
indemnity  to  the  heirs  of  the  deceased. 

Tbe  accused  have  brought  the  case  here 
W  writ  of  error  to  the  supreme  court  of 
tie  Philippine  Islands,  for  the  purpose  of 
wnewing  the  judgment  of  that  court. 

Mr.  Aldis  B.  Browne  argued  the  cause, 
tui  with  Messrs.  Alexander  Britton  and 
Mnrice  Kelly,  filed  a  brief  for  plaintiffs 
ia  error: 

In  convicting  Trono,  Angeles,  and  Nativi- 
^  of  homicide  after  their  acquittal  thereof 
^  the  court  of  first  instance,  the  court  be- 
^  placed  them  twice  in  jeopardy  of  punish- 
*«t  for  the  same  offense. 

^«pier  V.  United  States,  195  U.  S.  100, 
«  L.  ed.  114,  24  Sup.  Ct  Rep.  797. 

By  appeal  from  the  conviction  of  assault, 
^  accused  did  not  waive  their  immunity 
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from  second  jeopardy  on  the  charge  of  homi- 
cide. 

United  States  v.  Harding,  1  Wall.  Jr. 
127,  Fed.  Cas.  No.  15,301;  Hopt  v.  Utah, 
110  U.  S.  574,  28  L.  ed.  262,  4  Sup.  a. 
Rep.  202;  Thompson  v.  Utah,  170  U.  S.  343, 
42  L.  ed.  1061,  18  Sup.  Ct.  Rep.  620;  Pe4}' 
pie  V.  DowUng,  84  N.  Y.  478.  See  also 
Ouenther  v.  People,  24  N.  Y.  100;  Peo- 
ple V.  Cignarale,  110  N.  Y.  23,  17  N.  E.  135; 
Stuart  V.  Com.  28  Gratt.  950;  State  v. 
Martin,  30  Wis.  216,  11  Am.  Rep.  567; 
State  V.  Hill,  30  Wis.  416;  State  v.  Belden, 
33  Wis.  120,  14  Am.  Rep.  748 ;  Campbell  v. 
State,  9  Yerg.  333,  30  Am.  Dec.  417; 
Slaughter  v.  State,  6  Humph.  410;  Bren- 
nan  v.  People,  15  111.  511;  Bamett  v.  Peo- 
ple, 54  111.  325;  Sipple  v.  People;  10  111. 
App.  144;  Hurt  v.  State,  25  Miss.  378,  69 
Am.  Dec.  225;  Morris  v.  State,  8  Smedes  k 
M.  762;  Johnson  v.  State,  29  Ark.  31,  21 
Am.  Rep.  164;  State  v.  Tweedy,  11  Iowa, 
350;  State  v.  Ross,  29  Mo.  32;  State  v.  Kat- 
tlemann,  3s5  Mo.  105;  Johnson  v.  State,  27 
Fla.  245,  9  So.  208;  Qolding  v.  State,  31 
Fla.  262,  12  So.  525;  State  v.  Dennison,  31 
La.  Ann.  847;  State  v.  Murphy,  13  Wash. 
229,  43  Pac.  44;  Bell  v.  State,  48  Ala.  684, 
17  Am.  Rep.  40;  Berry  v.  State,  65  Ala. 
117;  Brown  v.  United  States,  2  Ind.  Terr. 
582,  62  S.  W.  56;  Jones  v.  State,  13  Tex. 
168,  62  Am.  Dec.  660;  State  v.  Steeves,  29 
Or.  85,  43  Pac.  947;  People  v.  Knapp,  26 
Mich.  112;  People  v.  Comstock,  55  Mich. 
405,  21  N.  W.  384 ;  George  v.  State,  59  Neb. 
163,  80  N.  W.  486;  State  v.  Kittle,  2  Tyler 
(Vt.)   472. 

In  the  states  of  Kentucky,  Indiana,  and 
Kansas,  a  different  rule  has  been  adopted, 
based  on  statutory  provisions,  to  the  effect 
that  a  new  trial  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had. 

Com.  V,  Arnold,  83  Ky.  1,  4  Am.  St.  Rep. 
114;  Morris  v.  State,  1  Blackf.  37;  Veatch 
V.  State,  60  Ind.  291;  State  v.  McCord,  8 
Kan.  232,  12  Am.  Rep.  469. 

The  California  courts,  however,  hold,  on 
a  similar  statutory  provision,  that  there  can 
be  no  second  prosecution  for  the  offense  of 
which  the  defendant  was  acquitted  on  first 
trial. 

People  V.  Oilmore,  4  Cal.  376,  60  Am. 
Dec.  620;  People  v.  Cordon,  99  Cal.  227,  33 
Pac.  901. 

In  Georgia  and  Missouri  the  common-law 
rule  has  been  changed  by  the  Constitution. 

Waller  v.  State,  104  Ga.  505,  30  S.  E. 
835;  State  v.  Simms,  71  Mo.  538. 

And  in  Ohio  and  South  Carolina  the 
courts  have  adopted  a  different  doctrine 
from  that  prevailing  at  the  common  law. 

State  V.  Behimer,  20  Ohio  St.  572;  State 
V.  Cross  Roads  Comrs.  3  Hill,  L.  239. 

The  English  courts  have  gone  so  far  in 
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support  of  the  maxim  that  no  man  ought  to 
be  twice  brought  in  danger  of  his  life  for  one 
and  the  same  crime  that  they  have  always 
refused  a  new  trial  in  cases  of  felony  where 
the  indictment  is  valid. 

King  v.  MatDhey,  6  T.  R.  619;  Atty.  Gen. 
V.  Bertrand,  L.  R.  1  P.  C.  520. 

And  in  the  earlier  cases  this  was  the  con- 
struction of  the  courts  in  this  country. 

United  States  v.  Oihert,  2  Sumn.  19,  Fed. 
Cas.  No.  15,204;  People  v.  Comstock,  8 
Wend.  549. 

Solicitor  Oeneral  Hoyt  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

Under  the  Philippine  law,  the  appeal 
given  to  the  supreme  court  vested  in  that 
body  the  authority  to  review  the  entire  case 
both  upon  the  facts  and  upon  the  law* 

United  States  v.  A/tcn^xt,  1  Philippine 
Rep.  736;  United  States  v.  Ahijan,  1  Philip- 
pine Rep.  83. 

An  appeal  is  a  civil-law  process,  and  re- 
moves a  cause  entirely,  subjecting  the  law 
and  fact  to  a  review  and  retrial.  A  writ  of 
error  is  a  common-law  process,  and  removes 
for  re-examination  nothing  but  the  law. 

United  States  v.  Goodwin,  7  Cranch,  108, 
3  L.  ed.  284;  Dower  v.  Richards,  151  U.  S. 
658.  663,  38  L.  ed.  305,  307,  14  Sup.  Ct.  Rep. 
452. 

By  taking  their  appeal  the  defendants  as- 
sented to  the  conditions  upon  which  it  was 
granted,  and  thereby  waived  any  right  they 
had  to  rely  to  any  extent  upon  the  judg- 
ment finding  them  guilty  of  assault  in  the 
court  of  first  instance,  as  a  shield  against 
their  conviction  for  a  higher  offense  by  the 
supreme  court  upon  appeal. 

McKane  v.  Durston,  153  U.  S.  684,  38  L. 
ed.  867,  14  Sup.  Ct.  Rep.  913;  Andrews  ▼. 
Sicartz,  156  U.  R.  272,  275,  39  L.  ed.  422, 
423,15  Sup.  Ct.  Rep.  389;  Kohl  v.  Lehlhack, 
160  U.  S.  203,  297,  40  L.  ed.  432.  434, 16  Sup. 
Ct.  Rep.  304;  Murphy  v.  Massachusetts, 
177  V.  S.  155,  44  L.  ed.  711,- 20  Sup.  Ct. 
Rep.  639;  United  States  v.  Keen,  1  McLean, 
429,  Fed.  Cas.  No.  15,510;  Com.  v.  Arnold, 
83  Ky.  1,  4  Am.  St.  Rep.  114;  Briggs  v. 
Com.  82  Va.  554;  State  v.  Hart,  33  Kan. 
218,  6  Pac.  288;  State  v.  McCord,  8  Kan. 
232,  12  Am.  Rep.  469;  People  v.  Palmer, 
109  N.  Y.  413,  4  Am.  St.  Rep.  477,  17  N.  E. 
213. 

When,  in  any  criminal  case  in  which  a 
single  offense  is  charged,  a  verdict  of  guilty 
is  set  aside  and  a  new  trial  granted,  or  a 
judgment  upon  a  verdict  of  guilty  is  re- 
versed in  an  appellate  court  and  a  new  trial 
granted,  the  effect  is  to  annul  the  action  and 
finding  of  the  jury  as  effectually  as  if  the 
•case  had  never  been  tried  or  a  verdict  re- 
amed. 

United  Staes  v.  Keen,  supra;  4  Bl.  Com. 
336,  337;  Lockwood  v.  Jones,  7  Conn.  436; 
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Zaleski  v.  Clark,  45  Conn.  397 ;  Basmusmet 
V.  State,  63  Wis.  1,  22  N.  W.  835;  Bai 
ley  V.  State,  26  Ga.  579;  Reg.  v.  Drury,  ' 
Cox,  C.  C.  544;  Donahue  v.  Klassner,  2: 
Mich.  252;  Crawford  v.  Morris,  5  Gratt 
90;  People  v.  Gordon,  99  Cal.  232,  33  Par 
901;  Edwards  v.  Edwards,  22  HI.  123; 
Grayson  v.  Com.  6  Gratt.  712. 

The  ultimate  question  in  this  case  h 
whether  the  supreme  court  of  the  Philip- 
pine Islands,  upon  the  trial  of  the  appeal 
of  the  accused  persons  by  trying  them  anew 
upon  the  charge  of  murder  and  finding  thezn 
guilty  of  homicide  after  they  had  been  found 
guilty  of  assault  only  by  the  court  of  firwt 
instance,  twice  placed  them  in  jeopardy  up- 
on the  charge  of  murder. 

The  cases  which,  as  we  think,  sustain  the 
government's  position,  are  the  following: 

United  States  v.  Harding,  1  Wall.  Jr.  127, 
Fed.  Cas.  No.  15,301;  United  States  v.  Keen, 
supra;  People  v.  Keefer,  65  Cal.  232,  3  Pac. 
818;  People  v.  Carty,  77  Cal.  213.  19  Pac. 
490;  State  v.  Lee,  65  Conn.  265,  27  L.RJL 
498,  48  Am.  St.  Rep.  202,  30  Atl.  1110; 
Bailey  v.  State,  supra:  Small  v.  State,  63 
Ga.  386;  Veatch  v.  State,  60  Ind.  291; 
State  V.  McCord,  supra;  State  v.  Terr^so, 
56  Kan.  126,  42  Pac.  354;  Com.  v.  ^moM, 
supra;  Bohanan  v.  State,  18  Neb.  57,  53 
Am.  Rep.  791,  24  N.  W.  390;  People  v. 
Palmer,  supra;  State  v.  Stanton,  23  N.  C 
(1  Ired.  L.)  424;  State  v.  Behimer,  20 
Ohio  St.  572;  State  v.  Cross  Roads  Comr*. 
3  Hill,  L.  239;  State  v.  Bradley,  67  Vt. 
465,  32  Atl.  238;  Briggs  v.  Com.  and  Ra* 
mussen  v.  State,  supra. 

Mr.  Justice  Peokliain,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court; 

The  plaintiffs  in  error  seek  a  reversal  of 
the  judgment  in  their  case  on  the  grouDd 
that  the  supreme  court  of  the  Philippine 
Islands  had  no  power  to  reverse  the  judj- 
ment  of  the  court  of  first  inHt.in<v, 
and  then  find  them  guilty  of  a  hifflM»r 
crime  than  that  of  which  they  had  be^n 
convicted  in  that  court,  and  of  which  hiffh 
er  crime  that  court  had  acquitted  them, 
and  they  contend  that  such  a  conviction 
by  the  supreme  court  of  the  islands  w** 
a  violation  of  the  act  of  Congre^,  pas^ 
July  1,  1902  (32  Stat,  at  L.  691,  chap. 
1369),  H  portion  of  the  5th  section  of  that 
act  providing  that  "no  person  for  the  same 
offense  shall  be  twice  put  in  jeopardy  of 
punishment.** 

This  language  is  to  be  found  in  conne<^ 
tion  with  other  language  in  the  same  act, 
providing  for  the  rights  of  a  person  accused 
of  crime  in  the  Philippine  Islands.  The 
whole  language  is  substantially  taken  from 
the  Bill  of  Rights  set  forth  in  the  amend- 
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TTfBti  to  the  Constitution  of  the  United 
States,  omitting  the  provisions  in  regard 
to  the  right  of  trial  hy  jury  and  the  right 
of  the  people  to  bear  arms,  and  contain- 
ing the  prohibition  of  the  13th  Amend- 
meot,  tad  also  prohibiting  the  passage  of 
bills  of  tttainder  and  ex  post  facto  laws. 

The  important  question  to  be  determined 
ii  whether  this  action  of  the  supreme  court 
of  the  islands  did  violate  the  act  of  Con- 
jrreas  bv  placing  the  accused  twice  in 
jeoptrdj. 

The  meaning  of  the  phrase,  as  used  in 
the  aboTe-mentioned  act  of  Congress,  was 
Vfore  this  court  in  Kepner  v.  United 
^:*8taUi,  decided  in  May,  1904  (195  h.  S. 
■00.  49  L.  ed.  114,  24  Sup.  Ct.  Rep.  797), 
There^will  be  found  a  very  full  discussion 
(rf  the  subject.  The  plaintiff  in  error  in 
th»t  case  had  been  acquitted  of  the  crime 
charged  against  him  in  the  court  of  first 
mstance,  but  the  government,  not  being 
tttisfied  with  the  decision,  appealed  to 
the  rapreme  court,  and  that  court  reversed 
the  judgment  of  acquittal,  and  found  Kep- 
vf  guilty  of  the  crime  of  which  the  court 
of  first  instance  had  acquitted  him,  and 
ratenced  him  to  a  term  of  imprisonment, 
lid  suspended  him  from  any  public  office 
or  public  trust,  and  deprived  him  of  the 
ri?ht  of  suffrage.  This  court,  upon  writ 
of  error,  held  that,  in  reversing,  upon  the 
ippeal  of  the  government,  the  judgment 
f^  the  court  of  first  instance,  and  itself 
wenctiiig  the  accused  and  pronouncing 
judgment  against  him,  the  supreme  court 
of  the  islands  violated  the  provision  in 
^vstion,  and  its  judgment  was  therefore 
nrersed  and  the  prisoner  discharged.  It 
vu  also  held  that  the  government  had  no 
power  to  obtain  a  review  of  a  judgment 
3r  dfdsion  of  the  trial  court  acquitting 
a  acca«pd  party,  and  that  the  phrase 
a  question  was  to  be  construed  as  the 
«iDe  phrase  would  be  construed  in  the  in- 
itmBent  from  which  it  was  originally  tak- 
«,  cts^  the  Constitution  of  the  United 
^tes;  and  that  the  settled  and  well- 
oowu  meaning  of  the  language,  as  used 
ti  the  Constitution,  must  also  be  taken 
*^  the  same  language  is  used  •  in  the  act 
ef  Congress,  and  not  as  it  might  possibly 
be  eoDstrued  with  reference  to  Spanish 
't*  or  Spanish  procedure. 

The  difference  between  that  case  and 
the  OM  now  before  the  court  is  obvious. 
^re  the  accused,  while  acquitted  of  the 
f'ctter  offense  charged  in  the  complaint, 
««re  eonrieted  of  a  lesser  offense  included 
it  the  main  charge.  They  appealed  from 
the  judgment  of  the  court  of  first  in^^once, 
**d  the  government  had  no  voice  in  the 
■»tter  of  the  appeal,  it  simply  followed 
^CB  to  the  court  to  which  they  appealed. 


We  regard  that  fact  as  material  and  con- 
trolling. The  difference  is  vital  between  an 
attempt  by  the  government  to  review  the 
verdict  or  decision  of  acquittal  in  the 
court  of  first  instance  and  the  action  of 
the  accused  person  in  himself  appealing 
from  the  'judgment  and  asking  for  its  re-[530] 
versal,  even  though  that  judgment,  while 
convicting  him  of  the  lower  offense,  ac> 
quits  him  of  the  higher  one  charged  in  the 
complaint. 

We  may  regard  the  question  aa  thus  pre- 
sented as  the  same  as  if  it  arose  in  one  of 
the  Federal  courts  in  this  country,  where, 
upon  an  indictment  for  a  greater  offense, 
the  jury  had  found  the  accused  not  guilty 
of  that  offense,  but  guilty  of  a  lower  one 
which  was  included  in  it,  and,  upon  an 
appeal  from  that  judgment  by  the  accused, 
a  new  trial  had  been  granted  by  the  appel- 
late court,  and  the  question  was  whether, 
upon  the  new  trial  accorded,  the  accused 
could  be  again  tried  for  the  greater  offense 
set  forth  in  the  indictment,  or  must  the 
trial  be  confined  to  that  offense  of 
which  the  accused  had  previously  been  con- 
victed, and  which  conviction  had,  upon  his 
own  motion,  been  set  aside  and  reversed 
by  the  higher  court. 

This  question  has  given  rise  to  much 
diversity  of  opinion  in  the  various  state 
courts.  Many  of  them  have  held  that  the 
new  trial  must  be  confined  to  the  lesser 
offense  of  which  the  accused  had  been  con- 
victed on  the  first  trial,  while  other  courts 
have  held  precisely  the  contrary,  and  that 
upon  a  new  trial  the  whole  case  was  open  as 
if  there  had  been  no  former  trial.  Most, 
if  not  all,  of  these  two  classes  of  cases 
have  been  cited  by  the  respective  counsel 
in  this  case  and  will  be  found  in  their 
briefs  herein.  It  would  be  unprofitable  to 
cite  and  refer  to  each  of  them  in  detail 
here.      They  have  been  carefully  examined. 

Those  cases  which  limit  the  new  trial 
proceed  upon  the  ground,  as  stated  in  Peo- 
ple V.  Dowling,  84  N.  Y.  478,  483,  by  Fol- 
ger,  Chief  Judge,  as  follows: 

**T^e  matter  at  the  bottom  is  the  consti- 
tutional provision  that  'no  person  shall 
be  subject  to  be  twice  put  in  jeopardy  for 
the  same  offense'  (N.  Y.  Const,  art.  1, 
par.  0),  and  yet  new  trials  are  granted  in 
criminal  cases  on  the  motion  of  the  accused, 
and,  if  he  gets  a  new  trial,  he  is  thus  sub- 
ject to  be  twice  put  in  jeopardy.  This  is 
done  on  the  ground  that,  by  asking  for  a 
correction  of  errors  made  on  the  first  trial, 
he  does  waive  his  constitutional  protection, 
and  does  himself  ask  for  a  new  *  trial  [531] 
though  it  brings  him  twice  in  jeopardy. 
But  that  waiver,  unless  it  be  expressly  of 
the  benefit  of  the  verdict  of  acquittal,  goes 
no   further   than   the   accused   himself   ex- 
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tends  it.  Hid  application  for  a  correction 
of  the  verdict  is  not  to  be  taken  as  more 
extensive  than  his  needs.  He  asks  a  cor- 
rection of  so  much  of  the  judgment  as  con- 
victed him  of  guilt.  He  is  not  to  be  sup- 
posed to  ask  correction  or  reversal  of  so 
much  of  it  as  acquitted  him  of  offense.  He, 
therefore,  waives  his  privilege  as  to  one 
and  keeps  it  as  to*  the  other.  It  is  upon 
this  principle  that  where,  by  a  verdict  of 
guilty  on  one  coimt  or  for  one  offense,  and 
an  acquittal  on  or  for  another,  there  has 
been  a  partial  conviction  on  an  indictment, 
and  on  writ  of  error  there  has  been  a  re- 
versal of  the  conviction,  the  acquittal  still 
stands  good,  and  is,  as  to  that  count  or 
offense,  a  bar.  As  to  that,  the  plea  of 
autrefois  (icquit  can  be  upheld,  though  the 
plea  of  autrefois  convict  cannot  be  upheld 
as  to  the  offense  of  which  the  verdict  was 
guilty.  The  waiver  is  construed  to  extend 
only  to  the  precise  thing  concerning  which 
the  relief  is  sought." 

But  in  the  subsequent  case  of  People  v. 
Palmer,  109  N.  Y.  413,  419,  4  Am.  St. 
Rep.  477,  17  N.  E.  213,  the  effect  of  the 
statute  of  New  York  known  as  §S  464  and 
544  of  the  Code  of  Criminal  Procedure, 
was  under  consideration.  Those  sections 
enacted  as   follows: 

"Sec.  464.  The  granting  of  a  new  trial 
places  the  parties  in  the  same  position 
as  if  no  trial  had  been  had. 

**Sec  544.  When  a  new  trial  is  ordered 
it  shall  proceed  in  all  respects  as  if  no 
trial  had  been  had.** 

The  statute  was  held  valid,  and  that  it 
did  not  violate  the  constitutional  provision 
against  subjecting  a  person  to  be  twice 
put  in  jeopardy  for  the  same  offense',  as 
the  jeopardy  was  incurred  with  the  con- 
sent of,  and  as  a  privilege  granted  to,  the 
defendant  upon  his  application. 

And  generally,  it  may  be  said  that  the 
cases  holding  that  a  new  trial  is  not  lim- 
ited in  the  manner  spoken  of  proceed  upon 
the  ground  that,  in  appealing  from  the 
judgment,  the  accused  necessarily  appeals 
from  the  whole  thereof,  as  well  that  which 
acquits  as  that  which  condemns:  that  the 
[532]  judgment ij8  one  entire  *thing,  and  that,  as  he 
brings  up  the  whole  record  for  review,  he 
thereby  waives  the  benefit  of  the  provision  in 
question,  for  the  purpose  of  attempting  to 
gain  what  he  thinks  is  a  greater  benefit,  viz,, 
a  review  and  reversal  by  the  higher  court  of 
the  judgment  of  conviction.  Although  the 
accused  was,  as  is  said,  placed  in  jeopardy 
upon  the  first  trial,  in  regard  not  only 
to  the  offense  of  which  he  was  accused,  but 
also  in  regard  to  the  lesser  grades  of  that 
offense,  yet  by  his  own  act  and  consent, 
by  appealing  to  the  higher  court  to  obtain 
a  reversal  of  the  judgment,  he  has  thereby 
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procured  it  to  be  set  aside,  and  when  m 
set  aside  and  reversed  the  judgmoit  is  hel< 
as  though  it  had  never  been.  This  wat 
in  substance  decided  in  United  States  r 
Harding,  tried  in  the  United  States  di 
cuit  court  in  1846,  1  WalL  Jr.  127,  Fed 
Cas.  No.  15,301,  before  Mr.  Justice  Grier 
then  a  member  of  this  court,  and  tiiis  i 
the  ground  substantially  upon  which  tb< 
decisions  of  the  other  courts  are  placed. 

In  Kring  v.  Missouri,  107  U.  S.  221,  21 
L.  ed.  506,  2  Sup.  Ct.  Rep.  443,  it  wu 
stated  by  Mr.  Justice  Miller,  who  delivered 
the  opinion  of  the  court,  that  it  was  ad 
mitted  that  by  the  law  of  Missouri,  ai 
it  stood  at  the  time  of  the  homicide.  th4 
prisoner  having  been  convicted  of  murdei 
in  the  seceond  degree  upon  an  indictmeat 
charging  him  with  murder  in  the  first  de- 
gree, if  that  conviction  was  set  aside  hi 
could  not  again  be  tried  for  murder  is 
the  first  degree.  That  law  was  in  force 
at  the  date  of  the  homicide  for  which 
Kring  was  sentenced  to  death,  but  it  wu 
subsequently,  and  before  his  retriali 
changed  so  as  to  deprive  him  of  the  bene- 
fit to  which  he  would  otherwise  have  bees 
entitled,  and  this  court  held  that  that 
change  was,  as  to  him,  em  post  facto  and 
void.  It  was  also  said  by  the  court  that 
there  was  "no  question  of  the  right  of  the 
state  of  Missouri,  either  by  her  fundamen- 
tal law  or  by  an  ordinary  act  of  legislatioiu 
to  abolish  this  rule,  and  that  it  is  a  valid 
law  as  to  all  offensea  committed  after  its 
enactment.  The  question  here  is.  Does  it 
deprive  the  defendant  of  any  right  of  de- 
fense which  the  law  gave  him  when  the 
act  was  committed,  so  that,  as  to  that 
offense,  it  is  ew  post  facto f"  This  court 
answered  that  question  in  the  afiirmativr. 

•In  our  opinion  the  better  doctrine  i-| 
that  which  does  not  limit  the  court  or 
jury,  upon  a  new  trial,  to  a  consideration 
of  the  question  of  guilt  of  the  lower  offend 
of  which  the  accused  was  convicted  on  thv 
first  trial,  but  that  the  reversal  of  the 
judgment  of  conviction  opens  up  the  whole 
controversy,  and  acts  upon  the  original 
judgment  as  if  it  had  never  been.  Tb^ 
accused,  by  his  own  action,  has  obtained 
a  reversal  of  the  whole  judgment,  and  wf 
see  no  reason  why  he  should  not,  upon  s 
new  trial,  be  proceeded  against  as  if  no  trial 
had  previously  taken  place.  We  do  m't 
agree  to  the  view  that  the  accused  has  tl>e 
right  to  limit  his  waiver  as  to  jeopardy, 
when  he  appeals  from  a  judgment  against 
him.  As  the  judgment  stands  before  he 
appeals,  it  is  a  complete  bar  to  any  further 
prosecution  for  the  offense  set  forth  in  the 
indictment,  or  of  any  lesser  degree  thereof. 
No  power  can  wrest  from  him  the  right  to 
so   use  that  judgment,  but  if  he  chooses 
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to  tfypeal  from  it,  and  to  ask  for  its  re- 
Tersil,  he  thereby  waives,  if  successful, 
kis  rifht  to  avail  himself  of  the  former 
leqmtUl  of  the  greater  offense,  contained 
k  the  judgment  which  he  has  himself  pro- 
cured to  be  reversed. 

It  is  niged,  however,  that  he  has  no  i>ow- 
cr  to  vtire  sneh  a  right,  and  the  case  of 
fle^  T.  Utah,  110  U.  S.  574,  28  L.  ed.  262, 
4  Sop.  Ct  Rep.  202,  is  cited  as  authority 
inr  Oat  view.  We  do  not  so  regard  it. 
Has  eoart  held  in  that  case  that  in  the 
tHiitoiy  of  Utah  the  accused  was  bound,  by 
provisioDfl  of  the  Utah  statute,  to  be 
presat  at  all  times  during  the  trial,  and 
tkt  it  was  not  within  the  power  of  the 
urased  or  his  counsel  to  dispense  with 
toA  statntoiy  requirement.  But,  on  an  ap- 
pal from  a  judgment  of  this  nature,  there 
Host  be  a  waiver  to  some  extent  on  the 
pm  of  the  accused  when  he  appeals  from 
nA  judgment.  When  the  first  trial  is 
atmd  upon,  he  is  then  put  in  jeopardy 
within  the  meaning  of  the  phrase,  and  yet 
it  has  been  held,  as  late  as  United  States 
T.  Ban,  163  U.  S.  662,  671,  41  L.  ed.  300, 
*B,  1«  Sup.  Ct  Rep.  1192  (and  nobody 
vw  doubts  it),  that  if  the  judgment  of 
trsriedon  be  reversed  on  his  own  appeal, 
k  cannot  avail  himself  of  the  once-in- 
je^jardy  provision  as  a  bar  to  a  new  trial 
i]*f  the  offense  of  which  he  was  •convicted. 
iBd  this  is  generally  put  upon  the  groimd 
^t  br  appod  he  waives  his  right  to  the 
^  and  asks  the  court  to  award  him  a 
iw  trial,  although  its  effect  Will  be,  if 
TQted,  that  he  will  be  again  tried  for  the 
<€ea«  of  which  he  has  been  once  convicted. 
Hit  holding  shows  that  there  can  be  a 
lirer  of  the  defense  by  reason  of  the  ac- 
ti»  of  the  accused.  As  there  is,  therefore, 
I  vvrer  in  any  event,  and  the  question 
i»  AS  to  its  extent  ( that  is,  how  far  the 
•ffissed  by  his  own  action  may  be  deemed 
t«  baTf  waived  his  right),  it  seems  much 
wn  Tational  and  in  better  accord  with 
t^  proper  administration  of  the  criminal 
hv  to  bold  that,  by  appealing,  the  accused 
'»we8  the  right  to  thereafter  plead  once 
ia  jeopardy,  when  he  has  obtained  a  re- 
*osil  of  the  judgment,  even  as  to  that. 
?Kn  of  it  which  acquitted  him  of  the  high- 
ff  vkile  eooTicting  him  of  the  lower  offense. 
^^^  at  his  own  request,  he  has  obtained 
1  lew  trial,  he  must  take  the  burden  with 
t^  benefit,  and  go  back  for  a  new  trial 
^  the  whcHe  case.  It  does  not  appear 
^  OS  to  be  a  practice  founded  on  solid 
i^VB  to  permit  such  a  limited  waiver  by 
Q  aeeosed  party  while  himself  asking  for 
» rwersal  of  the  judgment. 

^here  is  also  the  «view  to  be  taken  that 
^  oonstitntional  provision  was  really 
*eT»  intended  to,  and,  properly  construed, 
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does  not,  cover  the  case  of  a  judgment 
under  these  circumstances,  which  has  been 
annulled  by  the  court  at  the  request  of  the 
accused,  and  there  is,  therefore,  no  neces- 
sity of  relying  upon  a  waiver,  because  the 
correct  construction  of  the  provision  does 
not  make  it  applicable. 

A  further  question  is  made  as  to  the 
power  of  the  supreme  court  of  the  islands 
to  reverse  the  judgment  appealed  from  and 
itself  convict  the  accused  on  appeal.  The 
supreme  court,  in  so  doing,  acted  within 
its  power  and  jurisdiction.  It  is  a  result 
of  the  ordinary  procedure  in  the  courts  of 
that  country,  proceeding  under  the  act  of 
Congress  already  referred  to.  See  state- 
ment of  the  procedure,  in  the  case  hereto- 
fore cited, — Kepner  v.  United  States,  195 
U.  S.  100,  49  L.  ed.  114,  24  Sup.  Ct.  Rep. 
797. 

*The  judgment  of  the  Supreme  Court  o^[535J 
the  Philippine  Islands  is  right,  and  it  is 
affirmed, 

Mr.  Justice  Hola&ea  concurs  in  the  re- 
sult. 

Mr.  Justice  Harlan,  dissenting: 
The  plaintiffs  in  error  were  tried  by  one 
of  the  courts  of  first  instance  in  the  Phil- 
ippine Islands  for  the  crime  of  murder. 
The  trial  was  before  a  single  judge,  with-- 
out  a  jury,  and  simply  upon  a  written  com- 
plaint filed  by  an  individual  with  a  justice 
of  the  peace.  The  judge  who  tried  the 
accused  found  them  not  guilty  of  murder,, 
and  guilty  only  of  assault.  For  the  latter 
offense  they  were  each  sentenced  to  six 
months'  imprisonment.  Upon  appeal  by 
the  accused  to  the  supreme  court  of  the 
islands,  the  judgment  of  the  trial  court 
was  reversed,  and  two  of  the  accused  we're 
condemned  to  the  penalty,  each  one,  of 
fourteen  years,  eight  months,  and  one  day 
of  reclusidn  temporal,  the  other  one  to  the 
penalty  of  eight  years  and  one  day  of 
pi'isidn  mayor,  and  all  three  to  the  indemni- 
fication of  five  hundred  Philippine  pesos  to- 
the  heirs  of  the  deceased. 

I  did  not  so  state  in  a  separate  opinion 
in  Kepner  v.  United  States,  195  U.  S.  101, 
49  L.  ed.  114,  24  Sup.  Ct.  Rep.  797,  but 
my  concurrence  in  the  judgment  in  that 
case  was  upon  the  ground  that,  from  the 
moment  of  the  complete  acquisition  of 
the  Philippine  Islands  by  the  United  States, 
and  without  any  act  of  Congress,  or  a 
proclamation  of  the  President  upon  the 
subject,  the  people  of  those  islands  became 
entitled,  of  right,  to  the  benefit  of  all  thfr 
fundamental  guaranties  of  life,  liberty,  and 
property  to  be  found  in  that  instrument. 
Hence,  my  approval  of  the  review  announced 
in  Kepner's  Case,  that  the  accused  was  en- 
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titled  to  the  benefit  of  the  jeopardy  danse 
of  the  Constitution. 

Assuming  that  it  was  competent  for  the 
court  of  first  instance  to  proceed  without 
a  jury  against  the  accused  upon  a  mere  com- 
plaint by  an  individual,  I  desire  to  express 
my  concurrence  in  the  dissenting  opinion 

[636]of  Mr.  Justice  McKenna,  so  far  as  it  •holds 
that  the  accused  in  the  present  case  were 
entitled  to  the  benefit  of  the  jeopardy 
clause  of  the  Constitution,  and  that,  after 
their  acquittal  in  the  tribunal  •  assuming 
jurisdiction  to  try  them  for  the  crime  of 
murder,  they  could  not  thereafter,  in  any 
appellate  tribunal  deriving  its  authority 
from  the  United  States,  be  again  tried  for 
that  crime  or  for  any  crime  more  serious 
•  than  the  one  of  which  they  were  con- 
victed in  the  court  of  first  instance. 

But  I  dissent  from  the  opinion  and  judg- 
ment of  the  court  in  the  present  case  upon 
the  broader  ground  that,  as  the  Constitu- 
tion of  the  United  States  is  the  supreme 
law  of  the  land,  as  that  instrument  de- 
.  dares  that,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia  when 
in  actual  service  in  time  of  war  or  public 
danger,  "no  person  shall  be  held  to  an- 
swer for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,'*  and  that  "the  trial 
of  all  crimes,  except  in  cases  of  impeach- 
ment, shall'  be  by  jury,"  and  as  the  people 
of  the  Philippine  Islands  are  as  much  under 
the  authority  and  jurisdiction  of  the  Unit- 
ed States  as  are  the  people  within  the 
limits  of  the  several  states  and  of  the 
organized  territories  of  the  United  States, 
the  prosecution  of  the  accused,  based  only 
upon  the  written  complaint  of  an  individ- 
ual, filed  with  a  justice  of  the  peace,  and 
their  trial  by  a  single  judpe,  was  without 
authority  of  law,  and  a  nullity  from  begin- 
ning to  end.  I  repeat  substantially  what 
has  been  said  by  me  in  former  cases,  that 
no  person  within  the  territory  and  subject 
to  the  sovereign  jurisdiction  of  the  United 
States  can  be  legally  deprived  of  his  life 
or  liberty  for  crime  committed  by  him 
against  the  United  States,  except  in  the 
mode  prescribed  by  the  Constitution  of  the 
United  States.  I  am  unable  to  perceive 
how  a  principle  declared  by  the  supreme 
law  of  the  land  to  be  essential  in 
all  prosecutions  for  crime  against  the  Unit- 
ed States  can  be  recognized  as  applicable 
to  a  part  of  the  people  subject  to  the 
sovereign  jurisdiction  of  the  United  States, 
and  yet  be  denied  to  another  part  of  the 
people  equally  subject  to  the  national  au- 
thority.    No  tribunal  or  officer  deriving  its 

[637]  authority  •from  the  United  States  can  dis- 
regard the  mandatory  injunctions  of  the 
Constitution  by  whidi  the  government  of 
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the  United  States  is  created,  and  under  the 
sanction  of  which  alone  that  government 
e2cists  and  performs  its  functions.  It  may 
be  that  the  application  of  these  princfples 
to  the  Philippine  Islands  and  to  the  people 
who  inhabit  them  may,  particularly  in 
criminal  prosecutions,  prove  sometimes  to 
be  inconvenient.  But  no  authority  exists 
anywhere  to  set  aside  plain  provisions  of 
the  supreme  law  of  the  land,  and  substi- 
tute the  law  of  convenience  for  the  written 
fundamental  law. 

Mr.  Justice  MoKenna,  with  whom  con- 
curs Mr.  Justice  Wliite»  dissenting: 

I  am  unable  to  concur  in  the  judgment 
of  the  court. 

When  the  United  States  acquired  the 
Philippine  Islands,  the  system  of  juris- 
prudence which  prevailed  there  was  diflfer- 
ent  from  our  Anglo-Saxon  jurisprudence. 
Trial  by  jury  was  unknown.  The  trial 
court,  called  the  court  of  first  instance,  had 
full  authority  to  find  the  facts  and  adjudge 
the  law,  subject,  however,  to  a  review  by 
a  higher  court  of  both  the  facts  and  law. 

This  system  was  continued  substantially 
by  the  orders  of  the  President  and  the  act 
of  July  1,  1902,  providing  for  the  govern- 
ment of  the  islands. 

Therefore,  when  Kepner  v.  United  States, 
196  U.  S.  100,  40  L.  ed.  114,  24  Sup.  Ct.  Rep. 
797,  was  decided,  I  was  of  opinion  that, 
under  such  a  system,  there  could  be  no 
justifiable  foundation  for  the  plea  of 
autrefois  acquit,  resulting  from  a  judgment 
of  acquittal  by  the  lower  court,  when 
such  judgment  had  been  reversed  by  the 
higher  court;  in  other  words,  that  there 
could  be  no  foundation  for  the  plea  of 
autrefois  acquit  arising  from  an  acquittal 
in  a  case  where  the  acquittal  was  subse- 
quently reversed  as  a  result  of  a  right  to 
review,  not  only  the  law,  but  the  facts, 
given  by  the  very  statutes  which  provided 
for  the  trial.  The  court,  however,  dccide<t 
otherwise,  and  I  joined  in  a  dissent  to 
the  opinion.  The  Kepner  Case  is  not  over- 
ruled. It  is  said  to  be  so  clearly  distin- 
guishable as  •not  to  call  for  much  attention.  [538] 
I  think  otherwise.  What  was  the  Kepner 
Case  and  what  is  this? 

Kepner  was  charged  with  the  crime  of 
embezzlement.  He  was  tried  in  the  court 
of  first  instance,  without  a  jury,  and  ac- 
quitted. Upon  the  appeal  of  the  United 
States  to  the  supreme  court  of  the  Philip- 
pine Islands,  the  judgment  of  the  court  of 
first  instance  was  reversed,  and  he  was 
found  guilty,  and  sentenced  to  a  term  of 
imprisonment.  This  court  reversed  the 
judgment,  and  discharged  Kepner  on  the 
ground  that,  by  his  trial  in  tiie  court  of 
first  instance,  he  had  been  in  jeopardy,  and 

199  IT.  8. 


1906 


Tbono   y.  Unitkd  Statbb. 


538-640 


y>  trj  Mm  agftin  upon  the  merits,  even 
m  aa  appellate  court,  was  to  put  him  a  sec- 
ood  tnne  in  jeopardy  for  the  same  offense. 
In  the  case  at  bar  the  plaintiffs  in  error 
▼ere  diarged  with  murder.  They  were 
th«d  in  the  court  of  first  instance  without 
t  jury.  They  were  convicted  of  simple 
vault.  They  appealed  to  the  supreme 
ecart,  and  that  court  reversed  the  judg- 
aot  of  the  court  of  first  instance,  and 
erarictcd  them  of  murder  in  the  second  de- 
erec  I  will  not  stop  to  demonstrate  that 
die  eonrietion  of  the  lesser  crime  of  assault 
ns  aa  acquittal  of  the  greater  charge  of 
carder.  It  has  been  made  unnecessary  by 
dear  concession  in  the  opinion  that  plain- 
tifs  in  error  were  acquitted  of  miiroer. 
Ifidfcd  (though  it  probably  makes  no  dif- 
f«miee  in  principle),  it  was  explicitly  so 
frood  and  pronounced  in  the  judgment  of 
*}i  court  of  first  instance.  There  is  an 
laet  parallel,  therefore,  between  this  case 
ifid  tbe  Kejmer  Ca9e  in  all  particulars  but 
9t,  In  the  Kepner  Case  the  appeal  was 
t?  the  United  States;  in  the  case  at  bar 
tt  *if  by  the  accused ;  and  this  difference 
i<  (specially  made  the  groimd  of  decision. 
1^  B,  in  effect,  held  that  because  the  de- 
Miats  (plaintiffs  in  error)  appealed  and 
«i^t  a  review,  as  authorized  by  the  stai- 
rs of  the  minor  offense  for  which  they 
itre  convicted,  the  United  States  was  giv- 
n  tie  right  to  try  them  for  the  greater 
'fefe  for  which  they  were  acquitted.  In 
*cae  of  the  cases  quoted  in  the  opinion 
^'■^  a  result  is  said  to  arise  from  the 
?**Bt  of  the  accused,  deemed  to  be  given 
3f  taking  an   appeal.     An   accused   would 

Wv:*,  pvpoeely  and  consciously  *appeal  from 
-3  aoqnittal  of  a  grave  crime,  and  cast 
^^TM  himself  the  immunity  that  such  an 
iqaittal  gives  him.  Should  such  consent 
»  bspoted?  Let  it  be  remembered  that 
**  tre  dealing  with  a  great  right,  I  may 
'f^  nj  a  constitutional  right,  for  the 
^Jatm  of  the  court  discusses  the  case  as 
tH^  it  were  from  a  circuit  court  of  the 

I  ^«ited  States.  Should  such  a  right  be 
•snwriy  or  grudgingly  considered  ?  Should 
it  be  pot  in  balance  with  other  rights,  and 
^  by  their  exercise?  I  think  that  the 
nuantiea  of  constitutions  and  laws  should 
W  be  K)  construed.  The  life  and  liberty 
^  tbe  dtiien  are  precious  things, — precious 
to  tbe  state  as  to  the  citizen ;  and  concern 
fcr  tiem  is  entirely  consistent  with  a  firm 
•^■iiistration  of  criminal  justice.  I  sub- 
■i^  that  the  state  seeks  no  conrictions 
'^^  in  legal  wa3r8,  and  because  it  does 
*^  it  affords  means  of  review  of  erroneous 
'^liagi  and  judgments,  and  freely  affords 
"Kb  neana.    It  does  not  clog  them  with 


conditions  or  forfeit  by  their  exercise  great 
and  constitutional  rights.  Yet,  in  my  judg- 
ment, such  is  the  effect  of  the  decision 
just  rendered. 

The  opinion  says  that  as  the  accused 
takes  up  the  whole  record  for  review,  "he 
thereby  waives  the  benefit  of  the  provision 
in  question  [once  in  jeopardy]  for  tlie  pur- 
pose of  attempting  to  gain  what  he  thinks 
is  a  greater  benefit,  viz.,  a  review  and  re- 
versal by  the  higher  court  of  the  judgment 
of  conviction."  I  repeat  again,  that  consti- 
tutional guaranties  and  statutory  remedies 
should  not  be.  put  in  such  barter;  that  a 
defendant  should  not  be  required  to  give 
up  the  protection  of  a  just  (it  must  be  so 
regarded  for  the  sake  of  the  argument)  ac- 
quittal of  one  crime  as  'the  price  of  obtain- 
ing a  review  of  an  unjust  conviction  of 
another  crime. 

In  the  opinion  in  the  Kepner  Case  it 
was  said:  "It  is  not  necessary  to  determine 
in  this  case  whether  the  jeopardy  provi- 
sion in  the  Bill  of  Rights  would  have  be- 
come part  of  the  law  of  the  islands  with- 
out congressional  lesislation."  Resting  the 
decision  on  that  legislation,  the  court  fur- 
ther observed:  "How  can  it  be  success- 
fully maintained  that  these  expressions  of 
fundamental  rights,  which  have  been  the 
subject  of  frequent  •adjudication  in  the[640] 
courts  of  this  country,  and  the  maintenanco 
of  which  has  beenr  ever  deemed  essential 
to  our  government,  could  be  used  by  Con- 
gress in  any  other  sense  than  tliat  which 
lias  been  placed  upon  them  in  construing 
the  instrument  from  which  they  were  taken? 
It  is  a  well-settled  rule  of  construction 
that  language  used  in  a  statute,  which  has 
a  settled  and  well-known  meaning,  sanc- 
tioned by  judicial  decision,  is  presumed  to 
be  used  in  that  sense  by  the  legislative 
body.  The  Ahhotsford  {The  Ahhotsford  v. 
Johnson)  98  U.  S.  440,  25  L.  ed.  108." 

If  this  language  expresses  a  proper  and 
determining  test  of  once  in  jeopardy 
against  the  appeal  of  the  United  States, 
it  must  also  be  the  test  of  once  in  jeopardy 
against  the  appeal  of  the  accused  in  the 
case  at  bar.  By  that  test  the  judgment 
should  be  reversed.  Here  and  there  may 
be  found  a  decision  which  supports  the  ex- 
position of  once  in  jeopardy  expressed  in 
the  opinion.  Opposed  to  it  is  the  general 
concensus  of  opinion  of  American  text- 
books on  criminal  law  and  the  overwhelm- 
ing weight  of  American  decided  cases. 
Which  may  we  suppose  Congress  adopted  in 
its  legislation,  the  interpretation  of  a  few 
cases  (able,  it  may  be,  and  highly  sanc- 
tioned by  the  reputation  of  the  courts  that 
delivered  them ) ,  or  the  interpretation  of  the 
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courts  of  a  large  number  of  the  states  of  the 
Union  T    See  cases  in  the  margin.f 

The  Chief  Justice  also  dissented. 


tAlabama.— Bell  y.  SUte.  48  Ala.  684,  17  Am. 
Hep.  40 :  Berry  v.  State,  05  Ala.  117 ;  Sylvester 
T.  State,  72  Ala.  201. 

Callfomia.— People  y.  Oilmore.  4  Cal.  376,  60 
Am.  Dec.  620 ;  People  y.  Apgar,  85  Cal.  889 ; 
People  y.  Gordon.  99  Cal.  227,  33  Pac.  901. 

Florida. — Johnson  v.  State,  27  Pla.  245,  9 
So.  208 ;  Goldlng  v.  SUte,  31  Pla.  262,  12  So. 
625. 

Illinois. — Brennan  y.  People,  15  111.  511; 
Bamett  y.  People,  54  111.  325. 

Iowa.— State  y.  Tweedy,  11  Iowa.  350 ;  State 
y.  Helm,  92  Iowa,  640,  61  N.  W.  246. 

Louisiana. — State  y.  Dennlson,  31  La.  Ann. 
847;  State  y.  Victor.  86  La.  Ann.  978. 

Michigan.— People  y.  Knapp,  26  Mich.  112, 
114;  People  y.  Comstock,  55  Mich.  405,  407, 
21  N.  W.  384. 

Minnesota. — Stat*  y.  Lessing,  16  Minn.  75, 
Gil.  64. 

Mississippi. — Morris  y.  SUte,  8  Smedes  &  M. 
762 ;  Hurt  y.  SUte.  25  Miss.  378,  59  Am.  Dec. 
225. 

Missouri. — Prior  to  alteration  effected  by  con- 
stitutional amendment  of  1875,  as  to  which 
see  State  y.  Slmms,  71  Mo.  538,  In  State  y.  Ross, 

29  Mo.  32;  SUte  y.  Kattlemsnn,  35  Mo.  105; 
SUte  y.  Brannon,  55  Mo.  63,  17  Am.  Rep.  643. 

New  York. — Prior  to  alteration   effected  by 

the  Code  of  Procedure,  as  to  which  see  People 

y.  Palmer,  109  N.  Y.  413,  4  Am.  St.  Rep.  477, 

17  N.  E.  213.  in  Guenther  y.  People,  24  N.  Y. 

100 ;  People  y.  Dowling,  84  N.  Y.  478 ;  and  see 

People  y.  Cignarale,  110  N.  Y.  23,  30,  17  N.  B. 

136. 

Oregon.— SUte  y.  Steeves,  29  Or.  85,  43  Pac. 

947. 

Tennessee.- Campbell  y.  State,  9  Yerg.  333, 

30  Am.  Dec.  417 ;  Slaughter  y.  SUte,  6  Humph. 

410,  415. 

Texas.— Jones  y.  SUte.  13  Tex.  168,  62  Am. 

Dec.  550. 

Virginia. — Before  alteration  by  sUtute,  as 
to  which  see  Brlggs  y.  Com.  82  Va.  654,  doc- 
trine enforced  in  Stuart  v.  Com.  28  Gratt.  950. 
Reinstated  by  later  statute,  as  to  which  see 
Forbes  y.  Com.  90  Va.  650,  19  S.  B.  164,  and 
Benton  y.  Com.  91  Va.  782,  21  S.  E.  405. 

Washington. — SUte  y.  Murphy,  13  Wash. 
229.  43  Pac.  44. 

Wisconsin.— State  y.  Martin,  30  Wis.  216, 
11  Am.  Rep.  567 ;  State  y.  Hill,  30  Wis.  416 ; 
SUte  y.  Belden,  33  Wis.  120,  14  Am.  Rep.  748. 
But  not  in  cases  of  misdemeanors, — Rasmussen 
y.  State.  63  Wis.  1,  22  N.  W.  835. 

Georgia,  owing  to  constitutional  proyislons, 
and  by  sUtute  in  the  sUtes  of  Indiana,  Kansas, 
and  Kentucky,  when  a  new  trial  is  granted  on 
motion  of  an  accused,  he  may  be  tried  again 
for  the  greater  offense  of  which  he  was  acquit- 
ted on  the  first  trial.  Morris  y.  SUfe,  1  Blackf. 
37 ;  Veatch  y.  SUte,  60  Ind.  291 ;  SUte  y. 
McCord,  8  Kan.  232,  12  Am.  Rep.  469;  Com. 
y.  Arnold,  83  Ky.  1,  4  Am.  St  Rep.  114. 
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JOHN  E.  ROLLER,  Intervener,  AppU 

V. 

ALLEN  C.  CLARK,  Sarah  P.  Clark,  and 
Barton  L.  Walker.   (No.  451.) 

(See   S.    C.   Reporter's  ed.   541-546.) 

1.  Appeal— final  decree.— A  decree  of  the 
court  of  appeals  of  the  District  of  Columhia, 
althongh  inyolying  a  decision  upon  the  merlU 
of  the  case,  is  not  final  for  the  purpose  of  an 
appeal  to  the  Supreme  Court  of  the  United 
States,  where  it  contemplates  and  requires 
further  proceedings  not  inconsistent  with  lU 
opinion. 

2.  Partition— effect    of    adverse    posse*- 

■Ion.— Proceedings  in  a  partition  suit  In 
which  a  possession  adverse  to  complainants  is 
asserted  under  a  tax  title  should  be  postponed 
until  complainants  shall  have  established 
their  title  at  law. 

8.  Jadflrment— effect  of  dlsmlAsal  as  to  a 
party— rlorlkt  to  Intervene  If  sabse- 
qnent  procecdlnva  affect  Ills  Interest. 

— A  party  asserting  possession  of  real  prop- 
erty under  a  tax  title  may  obtain  relief  by  in- 
tervention against  proceedings  in  a  partition 
suit  which  would  cast  a  cloud  upon  his 
title  after  the  bill  has  been  dismissed  as  to 
him  on  the  grounds  of  lack  of  jurisdiction, 
multifariousness,  and  laches,  barring  com- 
plainants from  equitable  relief  against  him. 

4.  Appeal— >flnal  decree.— >A  decree  confirm- 
ing the  report  of  commissioners  appointed 
in  a  partition  suit  Is  not  final  for  the  purpose 
of  appeal,  where  the  plan  adopted  was  de- 
pendent upon  a  sale  of  a  part  of  the  prop- 
erty, which  had  not  taken  place,  and  which 
required  the  confirmation  of  the  court. 

[Nos.  72,  451.] 

Argued    November    .9,    10,    1905,     Decided 
December  4,  1005. 

APPEAL  from  the  0)urt  of  Appeals  of  the 
District  of  Columbia  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Court  of  that  District,  dismissing  a  suit  for 
the  partition  of  real  property  in  which  an 
adverse  possession  under  n  tax  title  is  as- 
serted. Modified  by  allowing  complainants 
a  reasonable  time  to  establish  their  title  at 
law,  and  as  so  modified,  affirmed. 


Note. — A8  to  tcfuit  judgmrnts  or  decrees 
are  final  for  purposes  of  review — see  notes 
to  Brush  Electric  Co.  v.  Electric  Improv.  Co. 
2  C.  C.  A.  379 ;  Central  Trust  Co.  v.  Madden, 
17  C.  C.  A.  238;  Prescott  Sc  A.  C.  R.  Co. 
V.  Atchison,  T.  &  S  F.  R.  Co.  28  C.  C. 
A.  482;  Gibbons  v.  Ogden.  5  L.  ed.  U.  S.  302; 
and  Schlosser  v.  Hemphill,  49  L.  ed.  U.  8. 
1001. 

On  the  right  of  one  out  of  possession  1o  par 
tition — see   note   to    Weston   v.    Stoddard.    20 
Ua.A.  6^ 

199  U.  8. 
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See  Mme  case  below,  19  App.  D.  C.  530, 
m  fint  mppeaL 

Hie  liets  are  stated  in  the  opinion. 

jfr.  Leo  Sfauaona  argued  Uie  cause  and 
fkda  brief  for  Clark  et  al,: 

Tknt  need  be  no  authorities  cited  to  this 
Boort  to  sustain  the  proposition  that  a  de- 
PTw  di«m"wi«g  one  party  from  a  suit  is  a 
fisal  decree. 

As  to  the  decree  of  June  30th,  1896,  con- 
traittg  the  report  of  the  commissioners  in 
pAititioii,  and  whether  or  not  the  same  was 
leal,  see— 

WukimgUm  Q.  d  A.  R.  Co.  v.  Bradley 
tWajiia^on,  G.  d  A.  R.  Co.  v.  Washing- 
In)  7  Wan.  575,  19  L.  ed.  274;  Thomson 
T.  Dam  {Dtan  ▼.  Nelson)  7  Wall.  342, 
19  L  ed.  94;  Bank  of  Leioishurg  v.  Sheffeyy 
MO  U.  S.  445,  36  L.  ed.  493,  11  Sup.  Ct. 
top.  755;  Willard  v.  Willardy  145  U.  S.  116, 
J6  L  ed,  544,  12  Sup.  Ct.  Rep.  818.  See 
•ko  IgmckaU  ▼.  Willoughhy,  6  App.  D.  C. 
125,  167  U.  S.  #61,  42  L.  ed.  323,  17  Sup. 
a  Rep.  954;  St.  Louis,  I.  M.  d  8.  R.  Co.  v. 
Btmthern  Exp.  Co.  108  U.  S.  24,  27  L.  ed. 
m,  2  Sup.  ct.  Rep.  6;  Winthrop  Iron  Co. 
T.  Meeker,  109  U.  S.  180,  27  L..  ed.  898,  3 
Sqi.  (X  Rep.  Ill;  Ex  parte  Norton,  108 
B.  a  237,  27  K  ed.  709,  2  Sup.  Ct.  Rep. 

m. 

Tbe  second  attempt  of  Roller  to  get  into 
&  ease  was  nothing  more  than  a  motion 
fe  rebearing,  which  was  not  subject  to  an 


Ckrk^  Invest.  Co.  v.  Bydnor,  19  App.  D. 
CIT. 

IW  ruling  of  the  court  of  appeals  in  the 
we  at  bar  is  wholly  inconsistent  with  any 
«che'  case  it  has  passed  upon. 

dittriet  €rf  Columbia  v.  Humphries,  11 
App,  D.  C.  68 ;  Chisholm  v.  Cissell,  12  App. 
H  C.  190. 

Tfce  order  of  May  5,  1896,  dismissing  Rol- 
ler, was  either  final  or  interlocutory.  If 
fti},  certainly  it  was  incumbent  upon  him 
te  eoiLplete  bis  appeal  in  forty  days.  If 
lit  tnal,  it  was  necessary  to  ask  for  the  al- 
bvanee  of  a  special  appeal.  The  court  of 
ippaia  in  the  case  of  National  Cable  Co.  v. 
Wetkington  d  G.  R.  Co.  8  App.  D.  C.  478, 
Wd  that  an  application  for  the  allowance 
rf  aa  appeal,  made  thirty  days  after  the 
wder  vas  passed,  came  too  late. 

Mr,  Jolui  C  Roller  in  propria  persona 
o*ved  the  cause,  and,  with  Mr.  0.  B. 
ioOer,  filed   a  brief   for  himself  as  inter- 


Mr.  Justice  Holmes  delivered  the  opinion 

tf  tbe  coort: 

Dus  is  an  appeal  from  a  decree  dismissing 
a  m  brought  by  the  Clarks  for  partition  of 
ortaiB  land  in  the  District  of  Columbia, 
Hi  a  cross  appeal  by  RoUer,  to  protect  his 

it»ir.  8. 


rights  in  case  the  whole  record  should  be 
held  to  be  brought  up  by  the  appeal.  A 
short  history  of  the  case  is  necessary  to 
make  the  questions  intelligible.  The  bill 
was  filed  on  November  24,  1893.  On  Janu- 
ary 23,  1894,  Roller  petitioned  to  be  made 
a  party,  on  the  ground  that  he.  claimed  the 
title,  and  two  days  later  his  petition  wns 
granted.  On  February  13  he  answered,  set- 
ting up  a  tax  title  in  himself  and  the  exer- 
cise of  all  rights  of  ownership  and  posses- 
sion for  nearly  half  a  century,  and  also  a 
previous  decree  between  the  parties.  By  a 
supplemental  bill  the  plaintiffs  alleged  de- 
fects in  the  tax  title,  and  prayed  that  it 
might  be  declared  void.  The  previous  de- 
cree referred  to  was  rendered  in  an  earlier 
suit,  which  was  like  the  present,  except  that 
it  made  Roller  a  party.  In  that  suit  Roller 
demurred  on  the  grounds  of  laches,  and  that 
the  bill  ought  not  to  be  maintained  until 
the  •plaintiffs  had  established  their  title  at[5481 
law,  and  the  bill  was  dismissed  as  against 
Roller  in  general  terms.  There  was  testi- 
mony that  the  judge  stated  that  he  dis- 
missed the  bill  for  laches  and  on  the  other 
grounds  set  up. 

On  May,  5,  1896,  the  present  bill  was  dis- 
missed as  to  Roller,  on  the  grounds  that  the 
court  had  no  jurisdiction  as  against  him, 
that   the   bill    was   made    multifarious   by 
joining  him,   and  that  the  plaintiffs  were 
barred  from  equitable  relief  against  him  by 
laches.    The    next    day  •  the   court    ordered 
partition     and     appointed     commissioners. 
The  same  month  Roller  entered  an  appeal 
from    these    decrees,    which,   however,    was 
dismissed  on  October  24,  1898,  for  failure 
to  give  security  for  costs.     On  May  29,  1896, 
the  commissioners  made  return,  and  on  June 
30,  1896,  their  rep'^rt  was  confirmed.    A  con- 
veyance of  a  part  of  the  property  was  or- 
dered, and  a  sale  of  the  rest.     It  was  fur- 
ther ordered  that,  on  it  ratification  of  the 
sale  by  the  court,  and  payment,  the  purchase 
money  should  be  brought  into  court,  to  be 
disposed  of  under  its  direction.     A  sale  was 
not  advertised  until  June,  1901.    On  July 
26,  1901,  Roller  made  a  new  application  to 
come  in,  on  the  ground  that  the  proceedings 
should  have  stopped  after  the  decision  and 
decree  as  to  him,  that  he  was  in  possession, 
and  that  the  sale  had  not  taken  place,  and  if 
it  did  would  be  a  cloud  upon  his  title.    On 
September  9,   1901,  answers  were  filed  to 
this  petition,  denying  Roller's  title  and  pos- 
session, and  setting  up  that  the  possession 
was  in  one  of  the  defendants  in  partition, 
and  that  the  matters  alleged, had  been  adju- 
dicated by  the  decrees  in  the  cause.    On  No- 
vember 6,  of  the  same  year.  Roller's  new 
petition  was  denied  by  the  supreme  court. 
He  appealed,  and  in  1902,  the  mandate  be- 
inir  filed  on  February  20,  1903,  the  decree  of 
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the  supreme  court  was  reversed  by  the  court 
of  appeals  of  the  District,  and  the  cause  was 
remauded  for  further  proceedings  not  incon- 
sistent with  the  opinion  of  the  court.  The 
opinion  is  reported  in  19  App.  D.  C.  639. 

In  that  opinion  it  was  stated  that  the 
proper  course  was  to  suspend  proceedings 
under  the  bill  in  order  to  give  the  com- 
[544]plainants  *reasonabIetime  to  establish  their 
title  at  law.  An  application  for  rehearing 
was  denied,  and  it  was  stated  that  the 
plaintiffs  virtually  conceded  that  the  decree 
of  partition  was  at  least  premature,  but 
relied  on  the  ground  that  it  became  final 
at  the  expiration  of  the  term  at  which  it 
was  rendered.  The  plaintiffs,  on  November 
27,  1903,  filed  a  paper  alleging  that  they 
were  in  possession,  and  that  the  matter  was 
adjudicated  as  against  Roller,  and  stood 
upon  the  record.  Thereupon,  on  January 
6,  1904,  a  final  decree  was  entered  by  the 
supreme  court,  dismissing  the  bill  without 
prejudice.  This  was  affirmed  by  the  court 
of  appeals  on  May  24,  1904.  From  the  lat- 
ter decree  -the  parties  have  taken  the  present 
appeals.  It  will  be  seen  from  what  had  pre- 
ceded that  the  bill  was  dismissed  because 
the  plaintiffs,  by  their  election  of  November 
27,  1903,  had  declined  to  accept  the  suggest- 
ed suspension  of  the  bill  and  to  proceed  at 
law.  The  question  is  whether,  generally  and 
specially  in  the  stage  the  case  had  reached, 
the  condition  attached  to  further  proceed- 
ing with  this  cause  "was  right. 

A  preliminary  question  is  raised  by  the 
defendant  Roller,  who  argues  that  the  pre- 
vious decree  of  the  court  of  appeals,  re- 
versing the  denial  of  his  petition  to  come  in- 
to the  case  a  second  time,  was  a  final  decree 
and  settled  the  merits  of  the  case.  No 
doubt  it  did  pass  upon  the  merits,  as  we 
have  explained,  but  it  was  not  a  final  de- 
cree. It  contemplated  and  required  further 
proceedings ;  and  not' until  the  plaintiffs  had 
elected  to  stand  upon  the  record  could  it  be 
Known  what  those  proceedings  would  be. 
Only  then  was  it  determined  that  the  bill 
should  be  dismissed  rather  than  suspended 
with  a  possibility  that,  after  a  suit  at  law, 
the  partition  might  go  on. 

It  was  adjudicated  in  the  other  suit  that 
the  plaintiffs  were  not  entitled  to  have  Roll- 
er's claims  disposed  of  summarily  as  an  in- 
cident to  a  suit  f6r  partition,  and  therefore 
tlM'V  cannot  be  heard  to  maintain  in  this  suit 
that  those  claims  are  absurd.  Indeed,  what- 
ever may  be  the  final  result,  it  is  obvious 
that  Roller  shows  a  good  deal  more  than  a 
naked  averment  of  title.  That  he  holds  un- 
der tax  sale  is  not  disputed,  although  it  is 
[545]*argued  that  the  sale  was  void.  He  kept  the 
land  fenced  from  shortly  after  his  purchase 
in  1887  into  1892,  and  he  sets  up  that  his 
possession  continued  when  the  suit  was  I 
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brought.  He  paid  the  taxes  on  the  land, 
except  for  one  year,  and  he  says  that  the 
payment  for  that  year  was  omitted  by  over- 
sight. So  far  as  general  principles  go,  we 
certainly  should  not  reverse  the  decision  of 
the  court  of  appeals  that  the  petitioners 
ought  to  establish  their  title  at  law  before 
partition  should  be  decreed.  Wilkin  v.  ^^t^ 
kin,  1  JohuB.  Ch.  Ill;  Oiifard  v.  Williams, 
L.  R.  5  Ch.  546.  "A  bill  for  partition  can- 
not be  made  the  means  of  trying  a  disputed 
title."  Bolton  v.  Bolton,  L.  R.  7  Eq.  298 
note,  300;  Potter  v.  Waller,  2  De  G.  &  S. 
410,  417. 

It  would  seem  from  what  we  have  quoted 
that  this  was  pretty  nearly  admitted  before 
the  court  of  appeals,  but  it  was  nnd  is  ar- 
gued that  the  point  was  not  open.     It  is 
said  in  the  first  place  that  when  the  bill 
was  dismissed  as  against  Roller,  on  May  6, 
1896,  that  was  a  final  decree  as  to  him,  and 
that  he  could  not  be  heard  later  in  this 
court.  No  doubt  the  decree  was  final  as  to 
what  it  decided,  and  he   is   not   likely  to 
quarrel  with  it.    But  it  would  be  an  extraor- 
dinary  result  of  a   decision   that   nothing 
could  be  done  to  a  party's  prejudice  in  a 
suit,  if  it  were  held  to  preclude  him  from 
reappearing  at  a  later  stage  to  protest  when 
the  court  was  about  to  cast  a  cloud  upon  his 
title.     If   later   unexpected   features  arose, 
we  see  nothing  in  the  dismissal  of  the  bill 
as  against  Roller  to  prevent  his  again  being 
heard.    That  dismissal  gave  him  a  right  to 
expect  that  a  sale  of  property  to  which  he 
was  recognized  as  having  a  colorable  claim 
would  not  be  ordered  until  the  title  of  the 
plaintiffs  was  made  good.     Even  if  he  prop- 
erly should  have  been  allowed  to  remain  a 
party  to  the  bill  in  order  to  make  sure  that 
no  decree  should  be  made  prejudicial  to  his 
rights,  as  to  which  we  need  not  express  an 
opinion,  the  dismissal  of  him  from  the  suit, 
on  the  ground  that  no  such  decree  could  be 
made,    cannot    be    turned    into    a    weapon 
against  him  to  prevent  his  objecting  to  the 
decree  when  it  is  made  in  fact. 

It  is  argued  further  that  the  decree  •f 
June  30, 1896  confirming 'the  commi88ioner8'[54ei 
report,  was  final.  But  this  cannot  be  so. 
The  set-off  of  a  parcel  to  certain  parties  was 
part  of  a  scheme  of  division  by  which  other 
parties  were  to  be  paid  in  money,  and  those 
to  whom  the  land  was  set  off  were  to  re- 
ceive a  small  additional  sum.  The  whole 
plan,  therefore,  was  dependent  upon  a  sale 
of  the  remaining  land,  which  had  not  taken 
place,  and  which  required  the  confirmation 
of  the  court.  If  the  sale  produced  a  much 
smaller  sum  than  expected,  the  set-off  neces- 
sarily would  fall,  and  a  new  order  would  be 
required.  The  whole  matter  was  in  fieri, 
and  subject  to  change  if,  for  any  reason, 
it  became  necessary  or  desirable  to  change 
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the  pitn.  See  Iowa  ▼.  Illinois^  151  U.  S. 
OS,  38  L  ed.  145,  14  Sup.  Ct.  Rep.  333 ; 
UcGowkty  T.  Toledo  d  0.  C.  R.  Co,  146  U. 
S  M6, 36  L.  ed.  1079,  13  Sup.  a.  Rep.  170; 
SmUme  Manganese  d  Iron  Co.  v.  Martin, 
132  U.  a  91,  33  L.  ed.  275,  10  Sup.  Ct.  Rep. 
31  k  WilUtrd  v.  Willard,  145  U.  S.  116, 
36  L  ed.  644, 12  Sap.  Ct.  Rep.  818,  it  is  true, 
a  tppetl  wms  entertained  from  a  general 
itatt  of  sale  for  partition.  The  question 
Aether  the  decree  was  final  was  not  con- 
iitod,  but  there  was  no  such  element 
<rf  aneerUinty  in  the  scheme  as  in  the 
fmasL  Whaterer  the  result  of  this  sale, 
It  wu  the  proper  means  of  division,  and 
vu  to  take  place  in  any  event. 

Ute  ai^^oment  took  a  wider  tange  than 
t!be  matters  which  we  have  discussed,  but 
»*  deem  nothing  further  material  for  the 
dnsion  of  the  case.  The  defendant  Roll- 
ff  sed^s  to  have  us  now  consider  his  title 
ttd  declare  it  good.  But  it  is  obvious 
tkt  be  gets  all  that  he  can  hope  for  by 
^  istenrention  when  partition  is  postponed 
to  1  tral  at  law.  With  regard  to  the  plain- 
ti£r  eootention  that  they  are  in  possession, 
if  tbej  desire  to  rest  on  that,  they  can. 
Il  t^  prefer  to  sue  and  to  settle  the  matter, 
i:  B  xkot  likely  that  Roller  will  deny  the 
^' fs.^io!i  which  in  this  case  he  affirms. 
i^-*  to  secure  the  plaintiffs'  rights,  the 
^r«e  may  be  modified  so  as  to  allow  them 
i  raionable  time  to  sue,  the  bill  to  be  "dis- 
■1^  mless  they  do  so  and  it  may  be  made 
K  ecidition  of  the  decree  that,  in  case  a 
■it  is  brought,  Roller  shall  admit  that  he 
a  a  possession,  as  he  now  avers. 

Dttrte  modified  and  affirmed. 


B]      *THOHAS  M.  RIGGINS,  Appt., 

V. 

UNITED  STATES. 
(See  &  C  Reporter's  ed.  547-551.) 


test  sullleteney  of  In- 

**«tai«»t*— The  aufflclency  of  an  indlctmeDt 
^ood  tn  a  Federal  district  court  and  removed 
to  t  drmit  court  cannot.  In  the  absence  of 
ciccpdoBal  circumstances,  be  tested  by  ha- 
^  corpus  in  the  latter  court,  on  the  ap- 

Bon^-Qii  habeas  corpus  in  the  Federal 
•**»— eee  notes  to  Be  Belnlts,  4  L.B.A.  286 ; 
tote  a  rd,  Cochran  v.  Winters,  10  L.R.A. 
««:  £e  Huse.  25  C.  C.  A.  4;  and  Tlnsley 
T  AadenoD,  43  L.  ed.  U.  E.   91. 

^  te  f«ef«oiu  rmHewable  by  habeas  corptts 
■^  aotei  to  SUte  v.  Jackson,  1  L.R.A.  873 ; 
*•*«  Appeal,  11  L.R.A.  694 ;  United  States 
'  Htariltoa,  1  L.  ed.  U.  S.  490 ;  Re  Carll,  27  L. 
^^.%.  288;  Otelxa  y  Cortes  v.  Jacobus,  84 
*-  «<•  U.  8.  464 ;  Pearce  v.  Texas,  89  L. 
*^  t:.  8.  184 ;  aad  Glass  v.  The  Betsey,  1  L. 
*  l^.  a  489. 
1991I.». 


plication  of  the  accused,  who  is  In  custody 
under  a  capias  issued  on  the  indictment, 
made  before  be  has  been  compelled  to  take 
any  step  in  the  cause. 

[No.  169.] 

Sitjbmitted  November  9,  1005.    Decided  De- 
cerrher  11,  1905. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Alabama  to  review  an  order  discharging 
a  writ  of  habeas  corpus  to  inquire  into  a 
detention  under  a  capias  issued  on  an  in- 
dictment found  in  the  District  Court  for 
the  Northern  Division  of  the  Northern  Dis- 
trict of  that  state,  and  removed  to  the  Cir- 
cuit Court.  Reversed  and  remanded  with 
directions  to  quash  the  writ  of  habeas  cor- 
pus and  dismiss  the  petition  without  pre- 
judice. 

See  same  case  below,  134  Fed.  404. 

Statement  by  Mr.  Chief  Justice  Fuller  i 
Riggins  and  Powell  were  indicted  under 
§§  5508,  5509,  Revised  Statutes,  U.  S.  Comp. 
Stat.  1901,  p.  3712,  in  the  district  court 
for  the  northern  division  of  the  northern 
district  of  Alabama,  at  the  October  term, 
1904,  thereof;  and  on  the  24th  day  of 
October,  1904,  the  indictment  was  remitted 
to  the  next  session  of  the  circuit  court  in 
and  for  that  division  and  district  by  order 
of  the  circuit  court,  the  district  judge  pre- 
siding. A  capias  was  issued  to  take  Riggins 
into  custody  to  answer  the  indictment,  Oc- 
tober 26,  1904.  On  the  same  day  a  sever- 
ance was  ordered  as  between  Powell  and 
Riggins,  and  thereupon  Riggins  filed  his 
petition  for  habeas  corpus;  the  writ  was 
issued;  the  marshal  made  his  return;  the 
circuit  court,  held  by  the  district  judge, 
heard  the  case,  and  discharged  the  writ, 
and  remanded  Riggins  to  custody;  a  bill  of 
exceptions  was  jsigned  and  sealed,  and  an 
appeal  to  this  court  was  prayed,  allowed, 
and  perfected,  by  the  giving  of  a  bond  in 
the  penal  sum  of  $250,  which  was  approved 
by  the  judge;  certificate  of  certain  ques- 
tions of  jurisdiction  was  filed;  as  also  as- 
signments of  error;  and  a  citation  was  is- 
sued and  served;  all  on  the  said  26th  day 
of  October,  19ft)4.  The  opinion  of  the  dis- 
trict judge  will  be  found  reported  134  Fed. 
404. 

*The  petition  for  habeas  corpus  alleged  that [548] 
Riggins  was  restrained  of  his  liberty  by  the 
United  States  marshal  under  the  capias 
issued  on  the  indictment,  a  copy  of  which 
capias  was  attached,  as  also  a  copy  of 
the  indictment.  That  indictment  in  brief 
set  up  that  Riggins  and  others  entered 
into  a  conspiracy  to  take  one  Maples, 
a  citizen  of  the  United  States,  of  African 
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descent,  from  the  state  officers,  to  whose  cus- 
tody he  had  been  lawfully  committed  under 
a  charge  of  murder,  and  to  hang  him  until 
he  was  dead,  and  that  said  conspiracy  was 
formed  and  its  purpose  executed  because 
Maples  was  of  African  descent.  The  peti- 
tion averred  that  the  indictment  charged 
no  offense  punishable  under  the  laws  of  the 
United  States;  that  the  indictment  did  not 
show  that  Riggins  had  violated  any  right, 
privilege,  or  immunity  guaranteed  to  Maples 
under  the  Constitution  of  the  United  States ; 
or  that  any  Federal  law  was  violated  provid- 
ing for  the  punishment  of  such  offense; 
and  that  it  did  not  appear  from  the  indict- 
ment that  the  conspiracy,  combination,  or 
confederation  therein  alleged  was  formed 
or  entered  into  under  any  law  of  the  state 
of  Alabama,  or  that  any  law  of  that  state 
authorized  its  citizens  or  other  persons  to 
enter  into  any  conspiracy  to  injure,  threaten, 
or  oppress  Maples  by  denying  to  him,  by 
reason  of  his  race,  the  right,  privilege,  and 
immilnity  of  a  trial  by  jury  to  determine 
his  guilt  or  innocence  on  an  indictment  for 
murder  pending  against  him  in  the  courts 
of  Alabama. 

Mr.  La^prenoe  Cooper  submitted  the 
cause  for  appellant. 

Assistant  to  the  Attorney  General  Purdy 
submitted  the  cause  for  appellee.  Mr,  Otia 
J,  Carlton  was  on  his  brief. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

It  is  settled  that  the  writ  of  habeas  cor- 
pus will  not  issue  unless  the  court  under 
whose  warrant  petitioner  is  held  is  without 
jurisdiction,  and  that  it  cannot  be  used 
merely  to  correct  errors.  Ordinarily  the 
writ  will  not  be  granted  when  there  Is  a 

[549]  remedy  'by  writ  of  error  or  appeal,  yet, 
in  rare  and  exceptional  cases,  it  may  be 
issued,  although  such  remedy  exists. 

In  New  York  v.  Eno,  155  U.  S.  89,  39  L. 
ed.  80,  15  Sup.  Ct.  Rep.  30,  It  was  held  that 
Congress  intended  to  invest  the  courts  of 
the  Union  and  the  justices  and  judges  there- 
of with  power,  upon  writ  of  habeas  corpus, 
to  restore  to  liberty  any  person  within  their 
respective  jurisdictions  held  in  custody,  by 
whatever  authority,  in  violation  of  the  Con- 
stitution or  any  law  or  treaty  of  the  United 

*  States;  that  the  statute  contemplated  that 

cases  might  arise  when  the  power  thus 
conferred  should  be  exercised  during  the 
progress  of  proceedings  instituted  in  a  state 
court  against  the  petitioner  on  account  of 
the  very  matter  presented  for  determination 
by  the  writ  of  habeas  corpus;  but  that  the 
statute  did  not  imperatively  require  the 
circuit  court  by  that  writ  to  wrest  the 
petitioner  from  the  custody  of  the  state  offi- 
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cers  in  advance  of  his  trial  in  the  state 
court;  and  that  while  the  circuit  court  had 
the  power  to  do  so,  and  could  discharge  the 
accused  in  advance  of  his  trial,  if  restrained 
in  violation  of  the  Constitution,  it  was  not 
bound  in  every  case  to  exercise  such  power 
immediately  upon  application  being  made 
for  the  writ.  The  conclusion  was  that  in  a 
proper  exercise  of  discretion,  the  circuit 
court  should  not  discharge  the  petitioner 
until  the  state  court  had  finally  acted  upon 
the  case,  when  it  could  be  determined  wheth- 
er the  accused,  if  convicted,  should  be  put 
to  his  writ  of  error  or  the  question  deter- 
mined on  habeas  corpus  whether  he  was  re- 
strained of  his  liberty  in  violation  of  the 
Constitution  of  the  United  States. 

These  principles  were  fully  discussed  in 
the  cases  of  the  appeals  of  Royall  from  judg- 
ments in  habeas  corpus  in  the  circuit  court 
of  the  United  States  for  the  eastern  district 
of  Virginia.  Ex  parte  Royall,  117  U.  S.  241, 
20  L.  ed;  868,  6  Sup.  Ct.  Rep.  734.  And, 
in  addition,  Royall  made  an  original  appli- 
cation to  this  court  for  a  writ  of  habeas 
corpus,  which  was  denied  upon  the  grounds 
stated  in  the  previous  cases.     117  U.  S.  254, 

29  L.  ed.  872,  6  Sup.  Ct.  Rep.  742. 

While  special  reasons  may  exist  why  this 
should  be  the  rule  in  respect  of  proceedings 
in  state  courts,  which  are  not  applicable  *to[5501 
cases  in  the  courts  of  the  United  States, 
nevertheless,  we  have  frequently  applied  the 
same  principle  to  such  cases.  Re  Chapmany 
156  U.  S.  211,  39.  L.  ed.  401,  15  Sup.  Ct. 
Rep.  331;  Re  Lancaster,  137  U.  S.  393,  34 
L.  ed.  713,  11  Sup.  Ct.  Rep.  117;  Re  Hunt- 
ington, 137  U.  S.  63,  34  L.  ed.  567,  11  Sup. 
Ct.  Rep.  4;  Ex  parte  Mirzan,  119  U.  S.  584, 

30  L.  ed.  513,  7  Sup.  Ct.  Rep.  341. 

^  In  Chapman*8  Case  we  held  that  it  was 
a  judicious  and  salutary  general  rule  not 
to  interfere  with  proceedings  pending  in 
the  courts  of  the  District  of  Columbia  or 
in  tlie  circuit  courts  of  the  United  States 
in  advance  of  their  final  determination. 
And  we  said : 

"We  are  impressed  with  the  conviction 
that  the  orderly  administration  of  justice 
will  be  better  subserved  by  our  declining 
to  exercise  appellate  jurisdiction  in  the  mode 
desired  until  the  conclusion  of  the  proceed- 
ings. If  judp:ment  goes  against  petitioner, 
and  is  affirmed  by  the  court  of  appeals,  and 
a  writ  of  error  lies,  that  is  the  proper  and 
better  remedy  for  any  cause  of  complaint 
he  may  have.  If,  on  the  other  hand,  a  writ 
of  error  does  not  lie  to  this  court,  and  the 
supreme  court  of  the  district  was  absolute- 
ly without  jurisdiction,  the  petitioner  may 
then  seek  his  remedy  through  application 
for  a  writ  of  habeas  corpus.  We  discover 
no  exceptional  circumstances  which  demand 
our   interposition   in  advance  of  adjudica- 
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tin  bf  the  courts  of  the  District  upon  the 
writs  of  the  case  before  them." 

Ill  Re  Lancaster,  this  court  denied  an  ap- 
plwatiOT  for  leave  to  file  a  petition  for 
hbtu  corpus  in  the  circumstances  stated 
D"  the  opinion,  which  opinion  was  as  fol- 


kws; 

"TTie  petitioners  were  indicted  under 
£5eS  and  5500  of  the  Revised  Statutes,  on 
tl»  20th  of  Kovember,  1890,  in  the  circuit 
njflit  for  Uie  southern  district  of  Georgia, 
tsd  htire  been  taken  into  custody.  They 
kre  not  invoked  the  action  of  the  circuit 
esurt  upon  the  sufficiency  of  the  indictment 
far  1  motion  to  quash  or  otherwise,  but  ask 
lare  to  file  in  this  court  a  petition  for  a 
Tiit  of  habeas  corpus  upon  the  ground  that 
th«  matters  and  things  set  forth  and  charged 
do  not  constitute  any  offense  or  offenses  un- 
Iff  the  laws  of  the  United  States,  or  cogni- 
aUe  m  the  circuit  court,  and  that  for  other 

I;t«50!is  the  indictment  'cannot  be  sustained. 
h  this  posture  of  the  case  we  must  de- 
djie  to  interfere." 

We  are  of  opinion  that  the  rule  there- 
in laid  down  should  have  been  followed  by 
tij  eircoit  court. 
True,  the  present  case  is  not  one  of  the 
ime  of  the  writ  of  habeas  corpus  in  respect 

I  ti  onliDement  under  state  authority,  nor  of 
n  application  to  this  court  for  the  writ, 
tat  is  the  case  of  custody  taken  under  a 
ajH«  issued  on  an  indictment  returned 
a  the  district  court  and  removed  to  the  cir- 
«Bit  court,  and  an  application  to  that  court 
far  the  writ  before  defendant  had  been 
retipelled  to  take  any  step  in  the  cause. 

Defendant  might  have  raised  his  objec- 
^xw  to  the  indictment  by  motion  to  quash 
«  otherwise.  If  the  indictment  were  held 
gnod,  as  we  are  advised  by  the  opinion  of 
^  circuit  court  it  would  have  been,  def  end- 
1^  vonld  have  pleaded  and  gone  to  trial, 
tad  might  have  been  acquitted.  If  convict- 
ed- the  remedy  by  writ  of  error  was  open  to 

IVre  is  nothing  in  this  record  to  dis- 
d<ae  that  there  were  any  special  circum- 
iUaees  which  justified  a  departure  from 
tW  regular  course  of  judicial  procedure. 
Tbt  departure  is  contrary  to  the  views  we 
Wre  heretofore  explicitly  expressed,  and,  if 
^  teqsiesee  in  this  method  of  invoking  our 
jirisdietion,  we  shall  find  ourselves  obligated 
to  dedde  questions  in  advance  of  final  ad- 
JodieatioD,  contrary  to  the  settled  rule,  and 
to  may  decisions  we  have  heretofore  an- 
Kuacnl  upon  the  subject. 

If  we  should  affirm  or  reverse  the  final 
*^  m  this  case,  we  should  recognize  a 
P^Btteding  below  which  we  would  not  our- 
B^ves  have  entertained ;  and  we  are  not  dis- 
poicd  to  hM  that  this  manner  of  testing 


such  questions  as  are  argued  here  ought  to 
have  been  pursued. 

Final  order  reversed  and  cause  remanded 
with  a  direction  to  the  Circuit  Court  to 
quash  the  writ  of  habeas  corpus,  and  dis- 
miss the  petition  without  prejudice. 


•PEOPLE  OF  THE  STATE  OF  NEW  YORK[5521 
ew  rel   SIMON   LIEBERMAN,   Plff.   in 
Err,, 

V. 

JOHN  E.  VAN  DE  CARR,  Warden,  etc., 

Deft,  in  Err, 

(See  S.  C.    Reporter's   ed.   562-564.) 

1.  Constttntional  lavr— dne  process  of 
la^v  ~~  licensiiiflr  milk  business  ~-  dis- 
cretion of  board  of  liealtli.^A  provision 
of  the  saDltary  code  of  the  city  of  New  York 
which  is  construed  by  the  state  courts  to  con- 
fer discretionary  power  on  the  board  of 
health,  within  reasonable  limits,  to  grant  or 
withhold  permits  to  sell  milk  in  that  city, 
cannot  be  deemed  to  be  lacking  in  the  due 
process  of  law  guaranteed  by  the  14th  Amend- 
ment to  the  Federal  Constitution,  in  the 
absence  of  any  showing  of  arbitrary  or  op- 
pressive exercise  of  such  power. 

2.  Constitntional  law— eanal  protection 
of  tbe  laTvs— mnnicipal  resmlation  of 
milk  business.— Singling  out  the  milk  busi- 
ness in  the  city  of  New  York  as  a  proper  sub- 
ject for  regulation  does  not  deny  the  equal 
protection  of  the  laws,  where  all  milk  dealers 
In  the  city  are  equally  affected  by  such  reg- 
ulation. 

[No.  71.] 

Argued  and  submitted  November  9,  1905. 
Decided  December  11,  1905. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
entered  pursuant  to  a  mandate  of  the  Court 
of  Appeals  of  that  state,  which  had  affirmed 
a  judgment  of  the  Appellate  Divisior  of 
the  Supreme  Court  for  the  First  Depart- 
ment, which  had,  in  turn,  allirmed  an 
order  of  the  Supreme  Court  at  a  special 
term  held  in  and  for  the  county  of  New 

NOTB. — Aa  to  what  constitutes  due  process 
of  law — see  notes  to  Kuntz  v.  Sumption,  2 
L.R.A.  655;  Re  Gannon,  5  L.R.A.  359;  Ulman 
V.  Baltimore,  11  L.R.A.  224 ;  Oilman  v.  Tucker, 
13  L.R.A  304;  People  t.  O'Brien,  2  L.R.A. 
255;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S.  436; 
and  Wilson  v.  North  Carolina,  42  L.  ed.  U.  8. 

865. 

As  to  the  validity  of  class  legislation — see 
notes  to  State  v.  Goodwill,  6  L.R.A.  621; 
and  State  v.  Loomis,  21  L.R.A.  789. 

As   to   constitutional   equality   of  privileges, 
immunities,  and  protection — see  note  to  Louis- 
ville Safety  Vault  &  T.  Co.  T.  Louisville  &  N. 
R.  CO.   14  LJt.A.  579. 
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.7ork,  dismissing  a  writ  of  habeas  corpus 
to  inquire  into  a  detention  on  a  charge 
of  violating  a  section  of  the  sanitary  code 
of  that  city,  prohibiting  the  sale  of  milk 
without  a  permit  from  the  board  of  health. 
Aflirmed. 

See  same  case  below,  in  appellate  division, 
81  App.  Div.  128,  80  N.  Y.  Supp.  1108. 
In  court  of  appeals,  175  N.  Y.  440,  67  N. 
E.   913. 

The  facts  are  stated  in  the  opinion. 

Mr,  Frank  Moss  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error: 

The  language  of  the  regulation  in  ques- 
tion permits  unjust  discrimination  and 
favoritism,  and  the  evils  of  its  abuse  cannot 
be  corrected  by  mandamus. 

Yick  Wo  V.  Hopkins,  118  U.  S.  366,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Noel 
V.  People,  187  111.  587,  52  L.R.A.  287,  79 
Am.  St.  Rep.  238,  68  N.  E.  616;  Ound- 
ling  V.  Chicago,  177  U.  S.  183,  44  L.  ed.  725, 
20  Sup.  Ct.  Rep.  633 ;  Dunham  v.  Rochester, 
6  Cow.  462;  8t.  Paul  v.  Laidler,  2  Minn. 
190,  72  Am.  Dec.  89,  Gil.  159. 

A  city  ordinance  prohibiting  the  storage 
by  any  person  within  the  city  limits  of  in- 
flammable oils,  except  upon  permission  from 
the  common  council,  leaving  it  to  the  com- 
mon council  to  say  whether  a  particular 
place  is  suitable  for  the  purpose,  or  a  par- 
ticular person  is  a  proper  one  to  whom  to 
grant  permission,  and  allowing  the  permis- 
sion to  be  revoked  at  the  will  of  the  coun- 
cil, is  invalid  because  of  the  power  of  arbit- 
trary  discrimination  it  vests  in  the  council. 

Richmond  v.  Dudley,  129  Ind.  112,  13 
L.R.A.  587,  28  Am.  St.  Rep.  180,  28  N.  E. 
312. 

A  city  ordinance  making  it  unlawful  to 
carry  on  the  business  of  a  tannery  within 
1  mile  of  the  city  limits  without  a  permit 
from  the  city  council,  and  which  does  not 
define  the  conditions  on  which  tanneries 
may  be  conducted,  or  on  which  such  permit 
shall  issue,  but  leaves  the  propriety  of 
granting  such  permit  to  the  uncontrolled 
discretion  of  the  board  of  health  and  com- 
mon council,  is  invalid. 

Plymouth  v.  Schultheis,  136  Ind.  339,  35 
N.  E.   12. 

A  city  ordinance  which  declares  that 
it  shall  not  be  lawful  for  anyone  to  estab- 
lish a  private  market  for  the  sale  of  meats, 
fish,  vegetables,  etc.,  without  permission  of 
the  city  council  is  illegal  and  void,  since 
the  discretion  vested  by  such  an  ordinance 
in  the  city  council  is  in  no  way  regulated 
or  controlled,  leaving  it  within  the  power 
of  the  council  to  grant  or  refuse  the  privi- 
lege at  pleasure. 

State  V.  Duharry,  44  La.  Ann.  1117,  11 
So.  718;  State  v.  Deffes,  45  La.  Ann.  658,1 
12  So.  841.  * 
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An  ordinance  which  provides  that  no 
person  shall  erect,  add  to,  or  generally 
change,  any  building  without  first  obtain- 
ing the  permission  of  the  board  of  alder- 
men is  void  in  reserving  to  the  board  the 
arbitrary  power  to  refuse  the  application 
of  one  person  and  grant  that  of  another. 

State  V.  Tenant,  110  N.  C.  609.  15  L.R.A. 
423,  28  Am.  St.  Rep.  715,  14  S.  E.  387. 

When  the  legislature  passes  an  act  which 
plainly  transcends  the  limits  of  the  police 
power  of  the  state,  it  is  the  duty  of  the 
judiciary  to  pronounce  its  invalidity,  and 
to  nullify  the  legislative  attempt  to  invade 
the  citizens'  rights. 

People  ew  rel,  Nechamous  v.  Warden^  144 
N.  Y.  535,  27  L.R.A.  718,  39  N.  E.  686. 

The  validity  of  a  statute  is  not  to  be  de- 
termined by  what  has  been  done  in  a  par- 
ticular instance,  but  by  what  may  be  done 
under  it. 

Rochester  v.  West,  164  N.  Y.  514,  53 
L.R,A.  548,  79  Am.  St.  Rep.  650,  58  N. 
E.  673. 

Mr,  Theobore  Connoly  submitted  the 
cause  for  defendant  in  error: 

The  14th  Amendment  does  not  take  away 
from  the  state  the  power  to  pass  police  reg- 
ulations affecting  the  health,  safety,  and 
morals  of  the  people. 

Barhier  v.  Connolly,  113  U.  S.  27,  31. 
28  L.  ed.  923,  924,  5  Sup.  Ct.  Rep.  357; 
Minneapolis  d  St.  L.  R.  Co.  v.  Beckwith, 
129  U.  S.  26-29,  32  L.  ed.  585,  586,  9  Sup. 
Ct.  Rep.  207 ;  Giotza  v.  Tieman,  148  U.  S. 
657,  3^7  L.  ed.  599,  13  Sup.  Ct.  Rep.  721; 
Jones  V.  Brim,  166  U.  S.  180-182,  41  L. 
ed.  677,  678,  17  Sup.  Ct.  Rep.  282. 

The  presumption  which  exists  in  favor 
of  the  constitutionality  of  a  statute  is  es- 
pecially strong  in  the  case  of  statutes  in- 
tended for  the  protection  of  the  health  and 
comfort  of  the  community;  and  it  will  be 
presumed  that  each  state  legislature  has 
most  knowledge  of  the  needs  of  its  people. 

Powell  V.  Pennsylvania,  127  U.  S.  678, 
684,  32  L.  ed.  253,  256,  8  Sup.  Ct.  Rep. 
992,  1267;  Atkin  v.  Kansas,  191  U.  S.  207- 
223,  48  L.  ed.  148-158,  24  Sup.  Ct.  Rep.  124. 

There  is  no  need  of  argument  to  prove 
that  one  of  the  fundamental  duties  of  the 
state  is  to  exercise  the  police  power  to 
protect  and  preserve  the  health  of  its  peo- 
ple. 

Com.  V.  Alger,  7  Cush.  53;  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  L. 
ed.  989;  Hawker  v.  New  York,  170  U.  S. 
189,  42  L.  ed.  1002,  18  Sup.  Ct.  Rep.  573; 
Jacobson  v.  Massachusetts,  197  U.  S.  11, 
49  L.  ed.  643,  25  Sup.  Ct.  Rep.  358. 

Health  measures  taking  the  form  of  legis- 
lative enactments  or  ordinances  passed  imder 
legislative  authority  by  the  municipal  de- 
partments of  cities,  which  regulate  the  con- 
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ditwM  uTide-  which  the  supply  of  milk  to 
t^  eorrmunitj  may  be  had,  are  valid  police 
TCfulations. 

n»eker  t.  8i.  Louis,  194  U.  S.  361,  48 
L  ed.  1018,  24  Sup.  Ct.  Rep.  673 ;  Johnson 
T.  SipumtOHj  43  Cal.  242;  State  v.  Schlenker, 
112  Icwi,  642,  51  L.R.A.  347,  84  Am.  St. 
Eep.  360,  84  N.  W.  698';  Kansas  v.  Cooky 
JS  Mo.  App.  660;  Sanders  v.  Com,  25  Ky. 
L  Rep.  1165,  77  S.  W.  358;  State  v.  Four- 
«ie,  45  La.  Ann.  717,  40  Am.  St.  Rep. 
!49.  13  So.  187 ;  State  v.  Dupaquier,  46  La. 
Awl  577,  26  L.R.A.  162,  49  Am.  St.  Rep. 
ru,  15  So.  502;  State  v.  Stone,  46  La.  Ann. 
U:.  15  So.  11;  State  v.  Rogers,  95  Me. 
W,  85  Am.  St.  Rep.  395,  49  Atl.  564; 
bttmi  T.  Baltimore,  80  Md.  164,  26  L.R.A. 
S41,  45  Am.  St.  Rep.  339,  30  Atl.  648; 
?i^t  T.  Broadhelt,  89  Md.  565,  45  L.R.A. 
a.  73  Am.  St.  Rep.  201,  43  AtL  771; 
Tofu  v.  Farren,  9  Allen,  489;  Com.  v. 
Vvkols,  10  Allen,  199;  Com.  v.  Waite,  11 
Allai,  264,  87  Am.  Dec.  711;  Com.  v.* 
frfiu,  132  Mass.  11;  Com.  v.  Luscomh, 
ro  Mis8.  42;  State  v.  Nelson,  66  Minn. 
.§«,  34  LJLA.  318,  61  Am.  St.  Rep.  399, 
«9  5.  W.  1 W6 ;  J9f  ate  v.  Crescent  Creamery 
^0.  83  Minn.  284,  54  L.R.A.  466,  85  Am. 
^t-  Rep.  464,  86  N.  W.  107 ;  Little  field 
r  $tate,  42  Xeb.  223,  28  L.R.A.  588,  47 
Ah.  St.  Rep.  607,  60  N.  W.  724 ;  State  v. 
CnLf:>€ll,  64  N.  H.  402,  10  Am.  St.  Rep. 
411, 13  AtL  586;  State,  Shivers,  Prosecutor, 
T.  .\>tf rofi,  45  N.  J.  L.  469 ;  Polinsky  v. 
Pwpie,  73  N.  Y.  65;  People  v.  Cipperly, 
57  Hon,  324,  101  N.  Y.  634,  4  N.  E. 
19: ;  Ptople  V.  West,  106  N.  Y.  293,  60  Am. 
^  452.  12  N.  E.  610;  PeopU  v.  Kihler, 
ifiC  X.  Y.  321,  12  N.  E.  795 ;  People  v. 
Bn^Sri,  114  N.  Y.  56,  20  N.  E.  820;  PeopU 
T  Bietecker,  169  N.  Y.  53,  57  L.R.A.  178, 
^  Am.  St  Rep.  534,  61  N.  E.  990;  People 
^  Boic«,  182  N.  Y.  10,  74  N.  E.  489 ; 
^*«tf  v.  Smith,  10  R.  L  258;  State  v. 
^f<k,  14  R.  I.  100,  51  Am.  Rep.  344; 
^i«e  T.  Groves,  15  R.  I.  208,  2  Atl.  384 ; 
WoU-  V.  Flynn,  101  Va.  473,  62  L.R.A. 
:n.  W  Am.  St.  Rep.  918,  44  S.  E.  717. 

Similar  legislation  regulating  the  sale 
Q^  standard  of  oleomargarine  has  received 
■lifonn  support  from  the  courts. 

fdfuXl  T.  Pennsylvania,  127  U.  S.  678, 
J2  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257 ; 
^iwmley  y.  Massachusetts,  155  U.  S.  461, 
3?  L  ed,  223,  5  Inters.  Com.  Rep.  590,  15 
^  Ct  Rep.  154 ;  Schollenberger  v.  Penn- 
»yfe««i«,  171  U.  S.  1,  43  L.  ed.  49,  18  Sup. 
Ct  Rep.  757;  Capital  City  Dairy  Cc  v. 
0^,  183  U.  S.  238,  4©  L.  ed.  171,  22  Sup. 
^  Rfp.  120;  Re  Brosnahan,  4  McCrary,  1, 
I*  Fed.  62;  CooJfc  v.  State,  110  Ala.  40,  20 
5c  360;  State  t.  Armour  Packing  Co.  124 
^»i,  323,  100  N.  W.  59 ;  Slate  v.  Rogers, 
"pni;  McAllister   t.    State,   72  Md.   390, 


20  Atl.  143;  Pierce  v.  5r/a/c,  63  Md.  692; 
Fox  V.  fif/afe,  89  Md.  381,  73  Am.  St  Rep. 
193,  43  Atl.  775 ;  WHght  v.  State,  88*  Md. 
436,  41  Atl.  795;  Com.  v.  Buntley,  156 
Mass.  236,  16  L.R.A.  839,  30  N.  E.  1127; 
People  V.  Rotter,  131  Mich.  250,  91  N.  W. 
167 ;  Armour  Packing  Co.  v.  Snyder,  84  Fed. 
136;  Butler  v.  Chambers,  36  Minn.  69,  1 
Am.  St  Rep.  638,  30  N.  W.  308;  State  ex 
rel.  Weideman  v.  H organ,  55  Minn.  183, 
56  N.  W.  68S;  State  v.  Addington,  77  Mo. 
110;  State  v.  Bockstruck,  136  Mo.  335,  38 
S.  W.  317;  Beha  v.  State,  67  Neb.  27,  93 
N.  W.  155;  State  v.  Marshall,  64  N.  H. 
549,  1  L.R.A.  51.  15  Atl.  210;  State  v. 
Collins,  70  N.  H.  218,  45  Atl.  1080,  171  U. 
S.  30,  43  L.  ed.  60,  18  Sup.  Ct.  Rep.  768; 
State  V.  Ball,  70  N.  H.  40,  46  Atl.  50; 
State,  Waterhury,  Prosecutor,  v.  Newton, 
50  N.  J.  L.  534,  2  Inters.  Com.  Rep.  63, 
14  Atl.  604;  People  v.  Arensberg,  105  N. 
Y.  123,  59  Am.  Rep.  483,  11  N.  E.  277; 
Palmer  v.  State,  39  Ohio  St.  236,  48  Am. 
Rep.'429;  State  v.  Ransick,  C2  Ohio  St  283, 
66  N.  E.  1024;  Com.  ex  rel.  Allegheny  Coun-* 
ty  V.  Weiss,  139  Pa.  247,  11  L.R.A.  530,  23 
Am.  St  Rep.  lte,21  Atl.  10;  Com.  v.  Fa n- 
dyke,  13  Pa.  Super.  Ct.  484;  Com.  v.  Mo- 
Cann,  14  Pa.  Super.  Ct  221;  Com.  v.  Die- 
fenbacher,  14  Pa.  Super.  Ct.  264;  State  v. 
Myers,  42  W.  Va.  822,  35  L.R.A.  844,  57 
Am.  St  Rep.  887,  20  S.  E.  539. 

In  a  like  manner,  statutes  regulating  the 
production  and  sale  of  lard  have  been  held 
valid  as  a  proper  exercise  of  the  police 
power. 

State  V.  Snow,  81  Iowa,  642,  11  L.R.A. 
355,  47  N.  W.  777;  atate  v.  Aslesen,  50 
Minn.  6,  36  Am.  St.  Rep.  620,  52  N.  W. 
220. 

Similar  legislation  afTecting  the  produc- 
tion and  manufacture  of  vinegar  has  also 
been  sustained. 

I'eople  V.  Girard,  145  N.  Y.  105,  45  Am. 
St.  Rep.  595,  39  N.  E.  823 ;  People  v.  Niag- 
ara Fruit  Co.  75  App.  Div.  11,  77  N.  Y. 
Supp.  805,  173  N.  Y.  629,  66  N.  E.  1114; 
People  v.  Henry  J.  Heinz  Co.  90  App.  Div. 
408,  86  N.  Y.  Supp.  141 ;  People  v.  Windholz, 
92  App.  Div.  569,  86  N.  Y.  Supp.  1015; 
People  V.  Worden  Grocery  Co.  118  Mich. 
0(M,  77  N.  W.  315;  Weller  v.  State,  63  Ohio 
St.  77,  40  N.  E.  1001. 

Statutes  regulating  the  standard  of  bak- 
ing powder  used  in  the  making  of  food 
have  also  been  held  constitutional. 

Stolz  V.  Thompson,  44  Minn.  271,  46  N. 
W.  410;  State  v.  Sherod,  80  Minn.  446, 
50  L.R.A.  660,  81  Am.  St.  Rep.  268,  83  N. 
VV.  417;  State  v.  Layton,  160  Mo.  474,  G2 
L.R.A.  163,  83  Am.  St  Rep.  487,  61  S. 
W.  171,  187  U.  S.  356,  47  L.  ed.  214,  23 
Sup.  Ct.  Rep.  137. 

A  statute  of  the  state  of  New  York  pro- 
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hibiting  the  adulteration  of  coffee  was  held 
constitutional  by  this  court  in  Grossman  v. 
Lurman,  192  U.  S.  189,  4»  L.  ed.  401,  24 
Sup.  Ct.  R^p.  234. 

The  performance  by  boards  of  health  of 
the  duties  intrusted  to  their  care  by  the 
state  legislature,  although  the  fulfilment 
of  these  responsibilities  carries  with  it  the 
exercise  of  a  reasonable  discretion,  is  not  a 
delegation  of  legislative  power  reposed  sole- 
ly in  the  legislature,  but  an  exercise  of 
administrative  and  ministerial  functions 
by  agents  beat  qualified  to  understand  the 
conditions  of  the  case,  and  to  appreciate 
the  necessities  of  the  exercise  of  their  power. 

Barhier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357;  Dent 
V.  West  Virginia,  129  U.  S.  114,  32  L.  ed. 
623,  9  Sup.  Ct.  Rep.  231 ;  Crowley  v.  Christ- 
enaen,  137  U.  S.  91,  34  L.  ed.  623,  11  Sup. 
Ct.  Rep.  13;  Marshall  Field  d  Co.  v.  Clark, 
143  U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.  495;  Re  Kollock,  165  U.  S.  526,  41 
L.  ed.  813,  17  Sup.  Ct.  Rep.  444;  Datis  v. 
Massachusetts,  167  U.  S.  43,  42  L.  ed.  71, 
17  Sup.  Ct.  Rep.  731;  Wilson  v.  Eureka 
City,  173  U.  S.  32,  43  L.  ed.  603,  19  Sup. 
Ct.  Rep.  317;  Gtindling  v.  Chicago,  177  U. 
S.  183,  44  L.  ed.  725,  20  Sup.  Ct.  Rep.  633; 
Fischer  v.  8t.  Louis,  194  U.  S.  361,  48  L. 
ed.  1018,  24  Sup.  Ct.  Rep.  673;  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  49  L.  ed.  643, 
25  Sup.  Ct.  Rep.  358 ;  Re  Flaherty,  105  Cal. 
558,  27  L.R.A.  529,  38  Pac.  981;  Fitts  v. 
Atlanta,  121  Ga.  567,  67  L.R.A.  803,  104 
Am.  St.  Rep.  167,  49  S.  E.  793;  Blue  v. 
Beach,  155  Ind.  121,  60  L.R.A.  64,  80  Am. 
St.  Rep.  195,  56  N.  E.  89;  Isenhour  v. 
State,  157  Ind.  517,  87  Am.  St.  Rep.  228, 
02  N.  E.  40;  Eengehold  v.  Covington,  108 
Ky.  752,  57  S.  W.  4&5 ;  State  v.  Broadhelt, 
89  Md.  5G5,  45  L.R.A.  433,  73  Am.  St. 
Rep.  205,  43  Atl.  773;  Love  v.  Recorder's 
Ct.  Judge  {Love  v.  Phalen)  128  Mich.  552, 
65  L.R.A.  618,  87  N.  W.  785;  Com.  v. 
Plaisted,  148  Vns^^.  "^"5,  2  L.R.A.  142,  12 
Am.  St.  Rep.  666,  19  N.  E.  224 ;  Polinsky  v. 
People,  73  N.  Y.  (jj;  People  ecD  rel.  Necham- 
cus  v.  Warden,  144  N.  Y.  529,  27  L.R.A. 
718,  39  N.  E.  686;  State  v.  Briggs,  45  Or. 
366,  77  Pac.  750,  78  Pac.  361. 

Because  officials  abuse  their  power,  the 
law  granting  them  such  powers  is  not  in- 
valid and  violative  of  the  Federal  Consti- 
tution. 

Powell  v.  Pennsylvania,  127  U.  S.  678, 
686,  32  L.  ed.  263,  257,  8  Sup.  Ct.  Rep. 
992,  1267 ;  Williams  v.  Mississippi,  170  U. 
S.  213,  226,  42  L.  ed.  1012,  1016.  18  Sup. 
Ct.  Rep.  583;  People  ew  rel.  Nechamcus  v. 
Warden,  supra. 

The  cases  passing  upon  the  questions  of 
class  legislation  which  have  arisen  in  thih 
court  are  far  too  numerous  to  include  with-  I 
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in  the  limits  of  a  brief.  For  that  reason 
we  have  submitted  to  the  court  but  a  few 
of  the  decisions  in  which  that  question  has 
been  presented  to  the  court  for  considera- 
tion. 

Slaughter-House  Cases,  16  Wall.  36,  21  L. 
ed.  394;  Missouri  v.  Lewis  {Bowman  t. 
Lewis)  101  U.  S.  22,  25  L.  ed.  980;  Bar- 
hier V.  Connolly,  supra;  Soon  Ring  v.  Crow- 
ley, 113  U.  S.  703,  28  L.  ed.  1145,  5  Sup. 
Ct.  Rep.  730;  Missouri  P.  R.  Co.  v.  Humes, 
115  U.  S.  612,  619,  29  L.  ed.  463,  465,  6 
Sup.  Ct.  Rep.  110;  Hayes  v.  Missouri,  120 
U.  S.  68,  30  L.  ed.  578,  7  Sup.  Ct.  Rep.  305 ; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  687, 
32  L.  ed.  253,  257,  8  Sup.  Ct.  Rep.  992, 
1257 ;  Walston  v.  Nevin,  128  U.  S.  678,  32 
L.  ed.  544,  9  Sup.  Ct.  Rep.  192;  Dent  v. 
West  Virginia,  129  U.  S.  114,  32  L.  ed.  623, 

9  Sup.  Ct.  Rep.  231;  BelVs  Cap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  33  L.  ed.  892, 

10  Sup.  Ct.  Rep.  533;  Crowley  v.  Christensen, 
137  U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
13;  Pacific  Exp.  .Co.  v.  Seibert,  142 
U.  S.  339,  a5  L.  ed.  1035,  3  Inters.  Com. 
Rep.  810,  12  Sup.  Ct.  Rep.  260;  Oiozza 
V.  Tieman,  148  U.  S.  667,  37  L.  ed.  699, 
13  Sup.  Ct.  Rep.  721;  Columhus  South- 
ern R.  Co.  V.  Wright,  161  U.  S.  470, 
38  L.  ed.  238,  14  Sup.  Ct.  Rep.  396;  Mar- 
chant  V.  Pennsylvania  R.  Co.  153  U.  S.  380, 
38  L.  ed.  751,  14  Sup.  Ct  Rep.  894;  St. 
Louis  d  S.  F.  R.  Co.  v.  Mathews,  165  U.  S. 
1,  41  L.  ed.  611,  17  Sup.  Ct.  Rep.  243; 
Jones  V.  Brim,  166  U.  S.  180,  41  L.  ed.  677, 
17  Sup.  Ct.  Rep.  282;  Davis  v.  Massachu- 
setts, 167  U.  S.  43,  42  L.  ed.  71,  17  Sup.  Ct. 
Rep.  731 ;  Central  Loan  d  T.  Co.  v.  Campbell 
Commission  Co.  173  U.  S.  84,  43  L.  ed.  623, 
19  Sup.  Ct.  Rep.  346;  Fischer  v.  St.  Louis, 
194  U.  S.  361,  48  L.  ed.  1018,  24  Sup.  Ct. 
Rep.  673;  Jacobson  v.  Massachusetts,  197 
U.  S.  11,  49  L.  ed.  643,  25  Sup.  Ct.  Rep.  358. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

Simon  Lieberman  was  arrested  and  held 
for  trial  by  a  magistrate  of  the  city  of 
New  York,  charged  with  violating  S  66 
of  the  sanitary  code  of  New  York  city. 
After  being  committed  to  the  custody  of 
the  warden  of  the  city  prison,  plaintiff  in 
error  sued  out  a  writ  of  habeas  corpus. 

At  the  hearing  before  a  justice  of  the 
supreme  court  at  special  term,  the  writ 
was  dismissed,  and  the  prisoner  remanded 
to  the  custody  of  the  warden.  Upon  ap- 
peal to  the  appellate  division  of  the  su- 
preme court,  the  order  of  the  special  term 
was  affirmed.  Tliis  judgment  was  affirmed 
by  the  court  of  appeals  of  the  state  of  New 
York   (175  N.  Y.  440,  67  N.  E.  913),  and 
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tike  cue  remitted  to  the  supreme  court, 
where  judgment  was  entered  on  the  remit- 
titur. The  case  was  then  brought  here  by 
writ  ol  error. 

Tbe  section  of  the  sanitary  code  com- 
pUised  of  is  as  follows: 

"Sec  66.  No  milk  shall  be  received, 
brki.  kept,  either  for  sale  or  delivered  in 
tie  dty  of  New  York,  without  a  permit 
in  writing  from  the  board  of  health,  and 
Hbject  to  the  conditions  thereof." 

The  violation  of  the  sanitary  code  is 
Bade  a  misdemeanor.  That  the  board  of 
kilth  had  power  to  pass  the  sanitary  code, 
Thidi  includes  this  section,  is  not  open 
to  question  here,  as  it  has  been  affirma- 
tiTelj  decided  in  the  state  court.  The  ob- 
Micms  on  Federal  groimds  for  our  con- 
ll]sidention  are  two-fold:  *First,  that  the 
•tetkm  under  consideration  devolves  upon 
Uie  board  of  health  absolute  and  despotic 
power  to  grant  or  withhold  permits  to 
Bilk  dealers,  and  is,  therefore,  not  due  proc- 
a»  of  Uw;  .second,  tliat  singling  out  the 
cilk  business  for  regulation  is  a  denial  of 
the  equal  protection  of  the  laws  to  people 
ensaged  therein. 

Tbe  record  discloses  that  the  plaintiff 
ifi  error,  engaged  in  selling  milk  in  the 
fkj  of  New  York  before  his  arrest,  had 
I  permit,  which  was  revoked  by  the  board 
•f  bealth.  He  was  thereafter  found  en- 
ps«d  through  an  agent  in  selling  milk 
rilkoat  a  permit.  In  the  testimony  it 
ifpearR,  in  a  conversation  between  the 
y^tiff  in  error  and  an  inspector  in  the 
ceptrtment  of  health,  the  latter  admitted 
tbtt  Ueberman's  milk  "stood  well." 

^  right  of  the  state  to  regulate  certain 
•wapttions  which  may  become  unsafe  or 
^lagerous  when  unrestrained,  in  the  exer- 
Qse  of  the  police  power,  with  a  view  to 
project  the  public  health  and  welfare,  has 
^  80  often  and  so  recently  before  this 
«wrt  that  it  is  only  necessary  to  refer  to 
'<»i»e  of  the  cases  which  sustain  the  propo- 
Btion  that  the  state  has  a  right,  by  rea- 
*»ibl€  relations,  to  protect  the  public 
^Ith  and  safety.  Boston  Beer  Co,  v. 
il9meku$eits,  97  U.  S.  25,  24  L.  ed.  989; 
Jnc  Orleans  Q<ul%ght  Co.  v.  Louisiana 
%W  d  H,  P.  d  Mfg.  Co.  115  U.  S.  650, 
28  L  ed.  516,  6  Sup.  Ct  Rep.  252;  Crow- 
^  T.  Ckristensen.  137  U.  S.  86,  34  L.  ed. 
^'  11  Sup.  Ct.  Rep.  13;  Jjawton  v.  Steele, 
1«  U.  S.  133,  38  L.  ed..  385.  14  Sup.  Ot 
^-  499;  Jacohson  v.  Massachusetts,  197 
C.  S.  11,  49  L.  ed.  643,  25  Sup.  Ct.  Rep. 
^*:  California  Reduction  Co.  v.  Sanitary 
^•ciion  Works,  199  U.  S.   306,  ante^  204, 

^  Sup.  Ct  Rep.  100 ;  Gardner  v.  Michigan, 

J*9  L.  S.  .^5.  ante.  212,  26  Sup.  Ct.  Rep.  106. 

IW  esntention  of  counsel  for  plaintiff  in 
^'^  is  not  that  a  business  so  directly  a|- 1 
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fecting  the  health  of  the  inhabitants  of  the 
city  as  the  furnishing  of  milk  may  not  be 
the  subject  of  regulation  under  the  au- 
thority of  the  state,  but  that  the  court  of 
appeals  of  New  York  has  sustained  this 
right  of  regulation  to  the  extent  of  author- 
izing the  board  of  health  to  exercise  arbitra- 
ry power  in  the  selection  of  those  it  may  see 
fit  to  permit  to  sell  milk  under  the  section 
quoted;  and,  thus  construed,  it  works  the 
deprivation  of  the  plaintiff  in  error's  lib- 
erty and  property  'without  due  process  of[559] 
law.  We  do  not  so  understand  the  deci- 
sion of  the  highest  court  of  New  York, 
As  we  read  it,  the  authority  sustained  is 
th^e  grant  of  power  to  issue  or  withhold 
permits  in  the  honest  exercise  of  a  rea- 
sonable discretion.  In  the  opinion  of  the 
appellate  division,  whose  judgment  was  af- 
firmed in  the  court  of  appeals,  it  was  said: 

"Such  regulations,  however,  should  be 
uniform,  and  the  board  should  not  act 
arbitrarily;  and  if  this  section  of  the 
sanitary  code  vested  in  them  arbitrary  pow- 
er to  license  one  dealer  [in  a  lawful  com- 
modity] and  refuse  a  license  to  another 
similarly  situated,  imdoubtedly  it  would  be 
invalid  {Tick  Wo  v.  Hopkins,  118  U.  8. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Oundling  v.  Chicago,  177  U.  S.  183,  44  L. 
ed.  725,  20  Sup.  Ct.  Rep.  633;  Noel  v.  Peo- 
ple, 187  111.  587,  52  L.  R.  A.  287,  79  Am, 
St.  Rep.  238,  58  N.  E.  616;  DunJiam  v. 
Rochester,  5  Cow.  462;  Brooklyn  v.  Breslin^ 
57  N.  Y.  591) ;  but  such  was  not  its  pur- 
pose, nor  is  that  its  fair  construction.  It 
is  imneoessary  now  to  determine  whether 
the  action  of  the  board  in  refusing  or  revok- 
ing such  a  permit  would  be  judicial,  and 
thus  reviewable  by  mandamus  or  certiorari, 
or  whether,  if  the  authority  should  be  arbi- 
trarily or  improperly  exercised,  the  only 
remedy  would  be  an  application  for  the 
removal  of  the  officers;  for  those  are  ques- 
tions that  may  arise  in  the  administration 
of  the  law,  but  do  not  go  to  its  validity. 
The  section,  properly  construed,  does  not 
permit  unjust  discrimination,  and,  there- 
fore, it  is  valid."  [81  App.  Div.  132,  80 
N.  Y.  Supp.  1108.] 

The  court  of  appeals,  affirming  the  deci- 
sion of  the  appellate  division,  did  not  speak 
with  equal  emphasis  upon  this  point,  but 
it  leaves  no  doubt  that  it  sustained  the  stat- 
ute as  authorizing  the  exercise  of  a  reason- 
able discretion.  While  that  court  held  that 
the  discretion  to  grant  or  withhold  permits 
might  be  vested  in  a  board  of  health  with 
opportunities  to  know  and  investigate  local 
conditions  and  surroundings,  it  is  further 
said: 

"In  the  case  before  us  the  requirement  of 
§  60  of  the  sanitary  code,  that  the  relator 
should    not    sell    milk    without    a    permit, 
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is  reasonable,  and  violates  neither  Federal 
nor  state  Constitution,  is  in  accordance 
with  law  and  long-established  precedent. 
[660]  •**In  the  argument  of  this  case  several 
questions  have  been  discussed  that  are  not 
presented  by  the  appeal.  It  is,  for  instance, 
argued  that,  even  conceding  a  permit  to  be 
necessary,  the  provision  that  the  holder  is 
to  be  'subject  to  the  conditions  thereof 
cannot  be  sustained  for  a  variety  of  reasons 
suggested. 

"It  is  a  complete  answer  that  the  form 
of  the  permit  is  not  in  the  record;    it  does 
not   appear    that    it    has    attached    to    it 
conditions  reasonable  or  otherwise.      We  con- 
sequently express  no  opinion  on  the  subject. 

"What  we  have  already  said  applies  with 
equal  force  to  the  argument  that  the  per- 
mit might  be  loaded  with  conditions,  the 
nature  of  which  is  not  limited  or  stated; 
that  it  may  be  used  to  build  up  monopoly, 
to  help  a  favored  few  as  opposed  to  the 
many;  that  there  is  no  other  statute  which 
presents  such  possibilities  for  blackmail 
and  oppression.  These  and  many  other  like 
criticisms  are  indulged  in  by  appellant. 

"If  the  question  was  before  us,  the  well- 
settled  canon  of  construction  permits  of  no 
such    argument. 

"It  is  presumed  that  public  officials  will 
discharge  their  duties  honestly  and  in  ac- 
cordance with  the  rules  of  law." 

We  do  not  think  that  this  language 
leaves  any  question  as  to  the  disposition  of 
the  highest  court  of  New  York  to  prevent 
the  oppression  of  the  citizen  or  the  depri- 
vation of  his  rights,  by  an  arbitrary  and 
oppressive  exercise  of  the  power  conferred. 
That  this  court  will  not  interfere  because 
the  states  have  seen  fit  to  give  administra- 
tive discretion  to  local  boards  to  grant  or 
withhold  licenses  or  permits  to  carry 
on  trades  or  occupations,  or  perform  acts 
which  are  properly  the  subject  of  regulation 
in  the  exercise  of  the  reserved  power  of  the 
states  to  protect  the  health  and  safety  of 
its  people,  there  can  be  no  doubt.  In  Davis 
V.  Massachusetts,  167  U.  S.  43,  42  L.  ed. 
71,  17  Sup.  Ct.  Rep.  731,  an  ordinance  of 
the  city  of  Boston,  providing  that  no  person 
shall  make  any  public  address  in  or  upon 
the  public  grounds,  except  in  accordance 
with  a  permit  from  the  mayor,  was  hold 
not  in  conflict  with  the  14th  Amendment  to 
the  Constitution  of  the  United  States.  In 
Wilson  V.  Eureka  City,  173  U.  S.  32,  43  L. 
ed.  603,  19  Sup.  Ct.  Rep.  317,  an  ordinance 
[501] requiring  persons  "to  obtain  written  permis- 
sion from  the  mayor  or  president  of  the 
city  council,  or,  in  their  absence,  a  coun- 
cilor, before  moving  a  building  upon  any  of 
the  public  streets  of  the  city,  was  sustained 
as  not  violative  of  the  Federal  Constitution. 
In  the  opinion  of  the  court  a  number  of 
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instanoes  were  given  in  which  aetp  were 
prohibited  except  with  the  consent  of  an 
administrative  board,  and  which  were  sus- 
tained as  proper  exercises  of  the  police  pow- 
er. In  Oundling  v.  Chicago,  177  U.  S.  183, 
44  L.  ed.  725,  20  Sup.  Ct.  Rep.  633,  an 
ordinance  was  sustained  permitting  the 
mayor  to  license  persons  to  deal  in  ciga- 
rettes when  he  was  satisfied  that  the  per- 
son applying  for  the  license  was  of  ^ood 
character  and  reputation,  and  a  suitable 
person  to  be  intrusted  with  their  sale. 
And  in  the  recent  case  of  Jaoohson  v.  Massa- 
chusetts, 197  U.  S.  II,  49  L.  ed.  643.  25 
Sup.  Ct.  Rep.  358,  this  court  sustainrd  a 
compulsory  vaccination  law  which  dele- 
gated to  the  board  of  health  of  cities  or 
towns  the  determination  of  the  necessity 
of  requiring  the  inhabitants  to  submit  to 
compulsory  vaccination.  And  in  Fischer  v. 
8t,  Louis,  194  U.  S.  361,  48  L.  ed.  1018, 
24  Sup.  Ct.  Rep.  673,  an  ordinance  of  the 
city  of  St.  Louis  providing  that  no  dairy 
or  cow  stable  should  thereafter  be  built 
or  established  within  the  limits  of  the  city, 
and  no  such  stable  not  in  existence  at  the 
time  of  the  passage  of  the  ordinance  should 
be  maintained  on  any  premises,  unless  per- 
mission should  have  been  first  obtained 
from  the  municipal  assembly  by  ordinance, 
was  sustained  as  a  proper  exercise  of  the 
police  power.  After  sustaining  the  right 
to  vest  in  a  board  of  men  acquainted 
with  the  local  conditions  of  the  business 
to-  be  carried  on,  power  to  grant  or  with- 
hold permits,  this  court  said: 

"It  has  been  held  in  some  of  the  state 
courts  to  be  contrary  to  the  spirit  of  Amer- 
ican institutions  to  vest  this  dispensing 
power  in  the  hands  of  a  single  individual 
(Chicago  v.  Trotter,  136  111.  430,  26  N.  E. 
359;  Re  Frazee,  03  Mich.  396,  6  Am.  St. 
Rep.  310,  30  N.  W.  72;  State  v.  Fiske,  9  R. 
I.  94;  Baltimore  v.  Radecke,  49  Md.  217, 
33  Am.  Rep.  239 ;  Siouw  Falls  v.  Kirhy,  6  S. 
D.  62,  25  L.  R.  A.  621,  60  N.  W.  156),  and 
in  others  that  such  authority  cannot  be 
delegated  to  the  adjoining  lot  owners  {8t, 
Louis  V.  Russell,  116  Mo.  248,  20  L.  R. 
A.  721,  22  S.  W.  470;  Ew  parte  Sing  Lee, 
96  Cal.  354,  24  L.  R.  A.  195,  31  Am.  St. 
iiep.  218,  31  Pac.  245).  But  the  authority 
to  delegate  that  discretion  to  a  lK)ard  ap- 
pointed *for  that  purpose  is  sustained  by  the  [562] 
great  weight  of  authority  {Quincy  v.  Ken-, 
nard,  151  Mass.  563,  24  N.  E.  860;  Com,  v. 
Davis,  162  Mass.  510,  26  L.  R.  A.  712,  44 
Am.  St.  Rep.  389,  39  N.  E.  113),  and  by 
this  court  the  delegation  of  such  power, 
even  to  a  single  individual,  was  sustained 
in  Wilson  v.  Eureka  City,  173  U.  S.  32, 
43  L.  ed.  603,  19  Sup.  Ct.  Rep.  317,  and 
Gundling  v.  Chicago,  177  U.  S.  l88,  44  L. 
ed.  725,  20  Sup.  Ct.  Rep.  633." 
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These  eases  leave  in  no  doubt  the  propo- 
sition  that  the  conferring  of  discretionary 
power  upon  administrative  boards  to  grant 
or  withhold  permission  to  carry  on  a  trade 
or  business  which  is  the  proper  subject  of 
regulation  within  the  police  power  of  the 
state  is  not  violative  of  rights  secured  by 
the  14th  Amendment.    There  is  no  presump- 
tion that  the  power  will  be  arbitrarily  ex- 
ercised, and  when  it  is  shown  to  be  thus 
exercised    against    the    individual,     under 
sanction  of  state  authority,  this  court  has 
not   hesitated   to   intertere    for   his   protec- 
tion, when  the  case  has  oome  before  it  in 
such  manner  as  to  authorize  the  interfer- 
ence of  a  Federal  court.     Tick  Wo  v.  Hop- 
kins, 118  U.  S.  366,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064.     In  the  case  of  Jacohson  v. 
Massachusetts,  197  U.  S.  11,  49  L.  ed.  043, 
25  Sup.  Ct  Rep.  358,  it  was  iifsisted  that 
the  compulsory  vaccination  oVdinanoe  was 
broad  enough  to  require  a  person  to  sub- 
mit  to   compulsory    vaccination    when    his 
physical  condition  ini<;ht  be  such  as  to  ren- 
der such  treatment  dangerous  to  life  and 
even  cruelly  oppressive.     But  it  was  held 
that  the  case  presented  no  such  situation; 
that  the  person  complaining  of  the  enforce- 
ment of  the  ordinance  was,  for  aught  that 
appeared,  an   adult  in  good   health  and  a 
proper   subject  for   vaccination;     that   the 
supreme   court   of   Massachusetts   had    not 
sustained    the   authority   of    the   board   in 
the  extreme   case   supposed,   and   that   the 
individual  complaining  made  no  case  where- 
in the  operation   of   the    statute   deprived 
him  of  his  constitutional   right  of  protec- 
tion.   So,    in    the    present    case,    there    is 
nothing    in  this  record  to    show  why    the 
permit    which    had    been    granted    to    the 
plaintiff    was    revoked    or    the    conditions 
upon  which,  in  the  exercise  of  the  power 
conferred  by  §  66,  a  permit  to  carry  on  the 
business   was  granted   or   withheld.     It   is 
true    that     a'    conversation     was     proved 
in  which  the  milk  inspector  said  to  Lieber- 
[M3]man    that    the  milk   'sold  by  him  "stood 
well;"   but  there  is  nothing  to  show  upon 
what  ground  the  action  of  the  board  was 
taken.    For   aught   that   appears,   he   may 
have  been  conducting  his  business  in  such 
wise,  or  with  such  surroundings  and  means, 
as  to  render  it  dangerous  to  the  health  of 
the  community;    or  his  manner  of  soiling 
or  delivering  the  milk  may  have  been  objec- 
tionable.    There   is   nothing   in   the   record 
to  show  that  the  action  against  him  was 
arbitrary  or  oppressive  and  without  a  fair 
and  reasonable  exercise  of  that  discretion 
which   the    law    reposed    in    the    board    of 
i-ealth.    We  have,  then,  an  ordinance  which, 
u  conitrued  in  the  highest  court  of  the 
state,  authorizes  the  exercise  of  a  legal  dis- 
cretion in  the  granting  or  withholding  of 
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permits  to  transact  a  business  which,  unless 
controlled,  may  be  highly  dangerous  to  the 
health  of  the  community,  and  no  affirmative 
showing  that  the  power  has  been  exerted ' 
in  so  arbitrary  and  oppressive  a  manner  as 
to  deprive  the  appellant  of  his  property  or 
liber^  without  due  process  of  law. 

In  such  cases  it  is  the  settled  doctrine 
of  this  court  that  no  Federal  right  is  invad- 
ed, and  no  authority  exists  for  declaring 
a  law  unconstitutional,  duly  passed  by  the 
legislative  authority,  and  approved  by  the 
highest  court  of  the  state.  Nor  do  we 
think  there  is  force  in  the  contention  that 
the  plaintiff  in  error  has  been  denied  the 
equal  protection  of  the  laws  because  of  the 
allegation  that  the  milk  business  is  the  only 
business  dealing  in  foods  which  is  thus  reg- 
ulated by  the  sanitary  code.  All  milk  deal- 
ers within  the  city  are  equally  affected  by 
the  regulations  of  the  sanitary  code.  It  is 
primarily  for  the  state  to  select  the  kinds 
of  business  which  shall  be  the  subject  of 
regulation,  and  if  the  business  affected  it 
one  which  may  be  properly  the  subject  of 
such  legislation,  it  is  no  valid  objection 
that  similar  regulations  are  not  imposed 
upon  other  businesses  of  a  different  kind. 
Soon  Uing  v.  Crowley,  113  U.  S.  703,  28  L. 
ed.  1145,  6  Sup.  Ct.  Rep.  736;  Fischer  v. 
St.  Louis,  194  U.  S.  361,  48  L.  ed.  1018,  24 
Sup.  Ct.  Rep.  673. 

We  find  no  error  in  the  judgment  d)f  the 
Supreme  Court  of  New  York,  and  the  same 
is  affirmed. 

*Mr.  Justice  Holiness  I  do  not  gather [564] 
from  the  statute  or  from  the  decision  of  the 
court  of  appeals  that  the  action  of  the 
board  of  health  was  intended  to  be  subject 
to  judicial  revision  as  to  its  reasonable- 
ness. But  whether  it  was  or  was  not,  I 
agree  that  the  statute,  which  in  substance 
is  older  than  the  14th  Amendment,  was 
not  repealed  or  overthrown  by  the  adoption 
of  that  Amendment. 


PETER  O.  SJOLI,  Plff,  in  Err., 

V. 

CHARLES  DRESCHEL. 

(See   S.    C.    Reporter's  ed.   564-569.) 

Pablle  lands— railroad  land  irrants— In- 
demnity •elections— necessity  of  ap- 
proval.— No  interest  in  lands  within  the  in- 
demnity limits  of  the  land  grant  to  the  North- 
ern Paclllc  Railroad  Company,  made  by  the 
ace  of  July  2,  1864  (13  Stat,  at  L.  365,  chap. 
217),  was  acquired  by  that  company  by  vir- 
tue of  a  filing  of  Its  list  of  selections  of 
such  lands  to  supply  deficiencies  within  the 

NOTB. — As  to  land  grants  to  railroads — see 
note  to  Kansas  P.  R.  Co.  v.  Atchison,  T.  & 
S.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 
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is  reasonable,  and  violates  neither  Federal 
nor  state  Constitution,  is  in  accordance 
with  law  and  long-established  precedent. 
[660]  '"In  the  argument  of  this  case  several 
questions  have  been  discussed  that  are  not 
presented  by  the  appeal.  It  is,  for  instance, 
argued  that,  even  conceding  a  permit  to  be 
necessary,  the  provision  that  the  holder  is 
to  be  'subject  to  the  conditions  thereof 
cannot  be  sustained  for  a  variety  of  reasons 
suggested. 

''It  is  a  complete  answer  that  the  form 
of  the  permit  is  not  in  the  record;    it  does 
not    appear    that    it    has    attached    to    it 
conditions  reasonable  or  otherwise.      We  con- 
sequently express  no  opinion  on  the  subject. 

"What  we  have  already  said  applies  with 
equal  force  to  the  argument  that  the  per- 
mit might  be  loaded  with  conditions,  the 
nature  of  which  is  not  limited  or  stated; 
that  it  may  be  used  to  build  up  monopoly, 
to  help  a  favored  few  as  opposed  to  the 
many;  that  there  is  no  other  statute  which 
presents  such  possibilities  for  blackmail 
and  oppression.  These  and  many  other  like 
criticisms  are  indulged  in  by  appellant. 

"If  the  question  was  before  us,  the  well- 
settled  canon  of  construction  permits  of  no 
such    argument. 

"It  is  presumed  that  public  officials  will 
discharge  their  duties  honestly  and  in  ac- 
cordance with  the  rules  of  law." 

We  do  not  think  that  this  language 
leaves  any  question  as  to  the  disposition  of 
the  highest  court  of  New  York  to  prevent 
the  oppression  of  the  citizen  or  the  depri- 
vation of  his  rights,  by  an  arbitrary  and 
oppressive  exercise  of  the  power  conferred. 
That  this  court  will  not  interfere  because 
the  states  have  seen  fit  to  give  administra- 
tive discretion  to  local  boards  to  grant  or 
withhold  licenses  or  permits  to  carry 
on  trades  or  occupations,  or  perform  acts 
which  are  properly  the  subject  of  regulation 
in  the  exercise  of  the  reson'ed  power  of  the 
states  to  protect  the  health  and  safety  of 
its  people,  there  can  be  no  doubt.  In  Davis 
V.  Massachusetts,  167  U.  S.  43,  42  L.  ed. 
71,  17  Sup.  Ct.  Rep.  731,  an  ordinance  of 
the  city  of  Boston,  providing  that  no  person 
shall  make  any  public  address  in  or  upon 
the  public  grounds,  except  in  accordance 
with  a  permit  from  the  mayor,  was  hold 
not  in  conflict  with  the  14th  Amendment  to 
the  Constitution  of  the  United  States.  In 
Wilson  V.  Eureka  City,  173  U.  S.  32,  43  L. 
ed.  003,  19  Sup.  Ct.  Rep.  317,  an  ordinance 
[501] requiring  persons  'to  obtain  written  permis 
sion  from  the  mayor  or  president  of  the 
city  council,  or,  in  their  absence,  a  coun- 
cilor, before  moving  a  building  upon  any  of 
the  public  streets  of  the  city,  was  sustained 
as  not  violative  of  the  Federal  Constitution. 
In  the  opinion  of  the  court  a  number  of 
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instanoes  were  given  in  which  aet^  were 
prohibited  except  with  the  consent  of  u 
administrative  board,  and  which  were  siu- 
tained  as  proper  exercises  of  the  police  pow- 
er. In  Oundling  v.  Chicago,  177  U.  S.  183, 
44  L.  ed.  725,  20  Sup.  Ct  Rep.  633.  ui 
ordinance  was  sustained  permitting  the 
mayor  to  license  persons  to  deal  in  dgm- 
rettes  when  he  was  satisfied  that  the  per- 
son applying  for  the  license  was  of  good 
character  and  reputation,  and  a  suitable 
person  to  be  intrusted  with  their  sale. 
And  in  the  recent  case  of  Jacohson  r,  Matso- 
chuaetta,  197  U.  S.  II,  49  L.  ed.  643.  25 
Sup.  Ct.  Rep.  358,  this  court  sustain  d  s 
compulsory  vaccination  law  which  dele- 
gated to  the  board  of  health  of  cities  or 
towns  the  determination  of  the  necessity 
of  requiring  the  inhabitants  to  submit  to 
compulsory  vaccination.  And  in  FiMoker  ▼. 
-Sf^  Louis,  194  U.  S.  361,  48  L.  ed.  lOlS, 
24  Sup.  Ct.  Rep.  673,  an  ordinance  of  the 
city  of  St.  Louis  providing  that  no  dairy 
or  cow  stable  should  thereafter  be  built 
or  established  within  the  limits  of  the  dtr. 
and  no  such  stable  not  in  existence  at  the 
time  of  the  passage  of  the  ordinance  should 
be  maintained  on  any  premises,  unless  per- 
mission should  have  been  first  obtained 
from  the  municipal  assembly  by  ordinanoe. 
was  sustained  as  a  proper  exercise  of  the 
police  power.  After  sustaining  the  rijrht 
to  vest  in  a  board  of  men  aoquainted 
with  the  local  conditions  of  the  businesi 
to-  be  carried  on,  power  to  grant  or  with- 
hold permits,  this  court  said: 

''It  has  been  held  in  some  of  the  state 
courts  to  be  contrary  to  the  spirit  of  Amer- 
ican institutions  to  vest  this  dispi^nsing 
power  in  the  hands  of  a  single  individual 
{Chicago  v.  Trotter,  136  111.  430,  26  N,  K. 
359;  Re  Frazee,  63  Mich.  396.  6  Am.  St 
Rep.  310,  30  N.  W.  72;  8tate  r.  Fiske,  9  R, 
I.  94;  Baltimore  v.  Radecke,  49  Md.  217. 
33  Am.  Rep.  239;  Sioux  FalU  v.  Kirhtf,  6  S. 
D.  62,  25  L.  R.  A.  621,  60  N.  W.  156).  and 
in  others  that  such  authority  cannot  I* 
delegated  to  the  adjoining  lot  owners  {St. 
Louis  v.  Russell,  116  Mo.  248,  20  L.  R. 
A.  721,  22  S.  W.  470;  Eof  parte  Sing  te**, 
96  Cal.  354,  24  L.  R.  A.  195,  31  Am.  St 
tlep.  218,  31  Pac.  245).  But  the  authority 
to  delegate  that  discretion  to  a  lioard  sr- 
p  lintrd  'for  that  purpose  is  sustained  by  the  [ 
great  weight  of  authority  {Quincy  v.  Km 
nard,  151  Mass.  563.  24  N.  E.  860;  Com.  r, 
Davis.  162  Mass.  510,  26  L.  R.  A.  712,  44 
Am.  St.  Rep.  380.  39  N.  E,  113).  and  by 
this  court  the  delegation  of  such  power, 
even  to  a  single  individual,  was  sustained 
in  Wilson  v.  Eureka  City,  173  U.  S.  32, 
43  L.  ed.  603,  19  Sup.  Ct  Rep.  317,  and 
Oundling  v.  Chicago,  177  U.  a  183,  44  L. 
ed.  725,  20  Sup.  Ct  Rep.  OSi.** 
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Ttee  eases  leave  in  no  doubt  the  propo- 
ritjon  that  the  conferring  of  discretionary 
pover  npon  administrative  boards  to  grant 
or  withhold  permission  to  carry  on  a  trade 
or  boaiiiess  which  is  the  proper  subject  of 
ngolation  within  the  police  power  of  the 
itate  is  not  violative  of  rights  secured  by 
the  Uth  Amendment.    There  is  no  presump- 
tion that  the  power  will  be  arbitrarily  ex- 
ercised, and  when  it  is  shown  to  be  thus 
eierdsed    against     the    individual,    under 
(aaetlon  of  state  authority,  this  court  has 
ftut  hesitated   to   intertere    for   his   protec- 
Iknif  when  the  case  has  come  before  it  in 
soeh  manner  as  to  authorize  the  interfer- 
eace  of  a  Federal  court.     Tick  Wo  v.  Hop- 
hM,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct  Bep.  1064.     In  the  case  of  Jaoohaon  v. 
Vamchusetts,  197  U.  S.  11,  49  L.  ed.  643, 
iS  Sup.  Ct.  Rep.  358,  it  was  iifsisted  that 
th«  compulsory  vaccination  oVdinanoe  was 
bread  enough  to  require  a  person  to  sub- 
nit  to  compulsory    vaccination   when    his 
j»liT«ical  condition  mi<i^lit  be  such  as  to  ren- 
der sudi  treatment  dangerous  to  life  and 
•rren  cruelly  oppressive.     But  it  was  held 
tkt  the  case  presented  no  such  situation ; 
'^t  the  person  complaining  of  the  enforce- 
itfflt  of  the  ordinance  was,  for  aught  that 
ippeared.  an   adult  in   good   health  and   a 
proper  subject   for  vaccination;     that   the 
rapreme  court   of   Massachusetts   had   not 
^I'tained   the    authority    of    the   board    in 
tbe  extreme  case   supposed,   and   that  the 
isdiTidnal  complaining  made  no  case  where- 
ia  the  operation   of   the   statute   deprived 
feia  of  his  constitutional   right  of  protec- 
tMi.   So,   in    the    present    case,    there    is 
v.thiiig    in  this   record  to    show  why    the 
pennit   which    had    been    granted    to    the 
pjintiff    was    revoked    or    the    conditions 
opon  which,  in   the  exercise  of  the  power 
Mtferred  by  §  66,  a  permit  to  carry  on  the 
bwiness  was  granted    or   withheld.     It   is 
tn»   that    a     conversation     was     proved 
ia  wiiich  the  milk  inspector  said  to  Lieber- 
•naii  that    the   milk   'sold  by  him   "stood 
^f  but  there  is  nothing  to  show  upon 
''^  ground  the  action  of  the  board  was 
talien.    For  aught   that   appears,   he   may 
5aTe  been  conducting  his  business  in  such 
■H  or  with  such  surroundings  and  means, 
»8  to  render  it  dangerous  to  the  health  of 
^  community;    or  his  manner  of  selling 
^  deliTering  the  milk  may  have  been  objec- 
^*^®ahl€.    There   is   nothing  in  the   record 
to  show  that  the  action  against  him  was 
"^^itwy  or  oppressive  and  without  a  fair 
tt^  reasonable  exercise  of  that  discretion 
'^  the  law    reposed    in    the    board    of 
*-*^    We  have,  then,  an  ordinance  which, 
w  eoBstraed  in  the  highest  court  of  the 
^^f  tutborixes  the  exercise  of  a  legal  dis- 
*''*'w»  in  the  granting  or  withholding  of 
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permits  to  transact  a  business  which,  unless 
controlled,  may  be  highly  dangerous  to  the 
health  of  the  community,  and  no  alHrmative 
showing  that  the  power  has  been  exerted  * 
in  so  arbitrary  and  oppressive  a  manner  as 
to  deprive  the  appellant  of  his  property  or 
liberty  without  due  process  of  law. 

In  such  cases  it  is  the  settled  doctrine 
of  this  court  that  no  Federal  right  is  invad- 
ed, and  no  authority  exists  for  declaring 
a  law  unconstitutional,  duly  passed  by  the 
legislative  authority,  and  approved  by  the 
highest  court  of  the  state.  Nor  do  we 
think  there  is  force  in  ihe  contention  that 
the  plaintiff  in  error  has  been  denied  the 
equal  protection  of  the  laws  because  of  the 
allegation  that  the  milk  business  is  the  only 
business  dealing  in  foods  which  is  thus  reg- 
ulated by  the  sanitary  code.  All  milk  deal- 
ers within  the  city  are  equally  affected  by 
the  regulations  of  the  sanitary  code.  It  is 
primarily  for  the  state  to  select  the  kinds 
of  business  which  shall  be  the  subject  of 
regulation,  and  if  the  business  affected  is 
one  which  may  be  properly  the  subject  of 
such  legislation,  it  is  no  valid  objection 
that  similar  regulations  are  not  imposed 
upon  other  businesses  of  a  different  kind. 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  28  L. 
ed.  1145,  6  Sup.  Ct.  Rep.  736;  Fischer  v. 
8U  Louis,  194  U.  S.  361,  48  L.  ed.  1018,  24 
Sup.  Ct.  Rep.  673. 

We  find  no  error  in  ihe  judgment  d>f  the 
Supreme  Court  of  New  York,  and  the  same 
is  affirmed. 

*Mr.  Justice  Holmes  s  I  do  not  gather [564] 
from  the  statute  or  from  the  decision  of  the 
court  of  appeals  that  the  action  of  the 
board  of  health  was  intended  to  be  subject 
to  judicial  revision  as  to  its  reasonable- 
ness. But  whether  it  was  or  was  not,  I 
agree  that  the  statute,  which  in  substance 
is  older  than  the  14th  Amendment,  was 
not  repealed  or  overthrown  by  the  adoption 
of  that  Amendment. 


PETER  0.  SJOLI,  Plff,  in  Err., 

V. 

CHARLES  DRESCHEL. 

(See   S.    C.    Reporter's  ed.   564-569.) 

Public  lands— railroad  land  irrants— In- 
demnity seleotlons— neeesslty  of  ap- 
proval.— No  interest  in  lands  within  the  in- 
demnity limits  of  the  land  grant  to  the  North- 
ern Pacific  Railroad  Company,  made  by  the 
act  of  July  2,  1864  (13  Stat,  at  L.  365,  chap. 
217),  was  acquired  by  that  company  hy  vir- 
tue of  a  filing  of  its  list  of  selections  of 
such  lands  to  supply  deficiencies  within  the 


Note. — As  to  land  grants  to  railroads — see 
note  to  Kansas  P.  R.  Co.  v.  Atchison,  T.  & 
S.  h\  R.  Co.  28  L.  ed.  U.  S.  794. 
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place  limits,  but  sncb  lands  remained  open  as 
before  to  settlement  or  occupation  under  the 
pre-emption  or  homestead  laws  until  the 
selections  were  formally  approved  by  the  Sec- 
retary of  the  Interior. 

[No.   79.] 

Suhmitted     November     27,     1905.  Decided 
December  18,  1905. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Ottertail  County,  in  that 
state,  in  favor  of  defendant  in  an  action  of 
ejectment.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  90  Minn.  108,  95  N. 
W.  763. 

The  facts  are  stated  in  the  opinion. 

Mr.  Moses  E.  Clapp  submitted  the  cause 
for  plaintiff  in  error. 

Mr.  William  E.  Hale  suhmitted  the 
cause  for  defendant  in  error. 


Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  case  was  tried  upon  a  stipulation  of 
facts.  It  involves  Uie  title  to  the  northeast 
quarter  of  the  southeast  quarter  of  section 
5,  township  133  north,  of  range  42,  west  of 
the  5^h  |..incipal  meridian.  Minnesota, 
^hich  is  situated  opposite  to  and  cotermi- 
nous with  a  part  of  the  line  of  the  North- 
em  Pacific  Railroad  as  definitely  located 
on  the  21st  day  of  November,  1871,  and  is 
within  the  first  indemnity  limits  of  the 
grant  of  public  lands  made  by  the  act  of 
Congress  of  July  2d,  18C4,  in  aid  of  the  con- 
struction by  the  Northern  Pacific  Railroad 
Company  of  a  railroad  and  telegraph  line 
from  Lake  Superior  to  Puget  sound,  on  tlie 
Pacific  coast.     13  Stat,  at  L.  365,  chap.  217. 

The  state  court  adjudged  that  plaintiff. 
Sjoli,  was  not  entitled  to  the  land,  and  that 
the  defendant,  Dreschel,  who  asserts  title 
under  tlie  railroad  company,  was  the  owner. 

From  the  numerous  cases  in  this  court 
relating  to  the  above  act  of  July  2d,  1864, 
the  following  propositions  are  to  be  de- 
duced: 

That  the  railroad  company  will  not  ac- 
quire a  vested  interest  in  particular  lands, 
within  or  without  place  limits,  merely  b}' 
filing  a  map  of  general  route  and  having  the 
same  approved  by  the  Secretary  of  the  Inte- 
rior, although,  u)>on  the  definite  location  of 
its  line  of  road,  and  the  filing  and  accept- 
ance of  a  map  thereof  in  the  office  of  the 
Conunissioner  of  the  General  Land  Office, 
the  lands  within  primary  or  place  limits, 
not  theretofore  reserved,  sold,  granted,  or 
otherwise  disposed  of,  and  free  from  pre- 
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emption  or  other  dainui  or  rights,  beeom 
segregated  from  the  public  domain,  an 
no  rights  in  such  place  lands  will  attacl 
in  favor  of  a  settler  or  occupant  who  b« 
comes  such  after  definite  location; 

That  no  rights  to  lands  within  indenmit] 
limits  will  attach  in  favor  of  the  railroad 
company  until  after  selections  made  by  : 
with  the  approval  of  the  Secretary  of  th 
Interior; 

•That  up  to  the  time  such  approval  is  giv 
en,  lands  within  indemnity  limits,  althongl 
embraced  by  the  company's  list  of  8ele<' 
tions,  are  subject  to  be  disposed  of  by  tbi 
United  States,  or  to  be  settled  upon  aw 
occupied  under  the  pre-emption  and  home 
stead  laws  of  the  United  States;  and. 

That  the  Secretary  of  the  Interior  has  » 
authority  to  withdraw  from  sale  or  settle 
ment  lands <hat  are  within  indemnity  limit4 
which  have  not  been  previously  8e]eet<4 
with  his  approval,  to  supply  deficiencies 
within  the  place  limits  of  the  company*! 
road.f 

These  principles,  it  would  seem,  make  ii 
easy  to  determine  the  present  case,  the  ccm 
trolling  facts  in  which  are  undisputed.  Le( 
us  see. 

The  plaintiff,  Sjoli,  a  qualified  entrymai^ 
settled  upon  the  land  in  dispute  in  ISS^ 
>^ith  the  intention  in  good  faith  to  perfed 
his  title  under  the  homestead  laws.  H4 
grubbed  and  broke  about  2^4  acres,  built  i 
house  and  stable  thereon,  and  moved  intd 
the  house  with  his  family  on  the  4th  day  d 
October,  1884.  He  has  lived  upon  the  prenh 
ises  continuously  with  his  family  ever  sinet 

tHcwltt  V.  Scbults,  180  U.  S.  139.  45  L.  «d. 
463,  21  Sup.  Ct.  Rep.  309;  Nelson  ▼.  Northern 
P.  R.  Co.  188  U.  S.  109.  47  L.  ed.  406.  23  Sup. 
Ct.  Rep.  302 :  United  States  v.  Nortbem  V  R, 
Co.  162  U.  8.  284,  296,  38  L.  ed.  443,  448, 
14  Sup.  Ct.  Rep.  698;  Northern  P.  B.  t>x^ 
V.  Sanders,  166  U.  S.  620,  634,  635.  41  L.  cd. 
1139,  1144.  17  Sup.  Ct.  Rep.  671;  Meoottl  v. 
Dillon.  167  U.  S.  703,  42  L.  ed.  333.  17  Sajv 
Ct  Rep.  945 ;  United  States  ▼.  Orejcoo  4k  C.  R. 
Co.  176  U.  S.  28.  42.  44  L,  ed.  358.  364.  20  Suix 
Ct.  Rep.  261;  St  Paul  &  P.  R.  Co.  ▼.  North- 
ern  P.  R.  Co.  139  U.  S.  1.  5,  35  L.  ed.  77.  7», 
11  Sup.  Ct  Rep.  389 ;  St.  Paul  &  8.  C.  R.  Co.  t, 
Winona  &  St  P.  B.  Co.  112  U.  8.  720.  726.  28 
L.  ed.  872,  874,  5  Sup.  Ct  Rep.  334 ;  Minourt 
K.  &  T.  R.  Co.  V.  Kansas  P.  R.  Co.  97  U.  a  49U 
501,  24  L.  ed.  1095,  1098 :  Cedar  Rapids  A  IL 
River  R.  Co.  v.  Herrinf?.  110  U.  S.  27.  28  L.  fd. 
56,  3  Sup.  Ct.  Rep.  485;  Grinnell  t.  Cbicatv^ 
R.  I.  &  P.  R.  Co.  103  U.  S.  739,  26  L.  ed.  456; 
Kansas  P.  R.  Co.  ▼.  Atchison.  T.  &  8.  P.  R.  C^ 
112  U.  S.  414,  28  L.  ed.  794.  6  Sup.  Ct  Rr^ 
208;  Wilcox  V.  Eastern  Oregon  Land  Co.  17« 
U.  8.  61,  44  L.  ed.  368,  20  Sup.  Ct.  Rep.  269; 
Northern  P.  R.  Co.  v.  Miller,  7  Land  I>ec.  I09, 
120 ;  Northern  P.  R.  Co.  ▼.  Davis.  19  Land  IVe. 
87.  90;  Spicer  v.  Northern  P.  R.  Co.  10  Laod 
Dec.  440.  443;  Northern  P.  R.  Co.  v.  McCris- 
uion.  12  Land  Dec.  554 ;  Northern  P.  R.  Ca.  v. 
Plumb,  16  l4ind  Dec  80. 

199  IT.  S. 


nos. 


Sjou  t.  Dbbschel. 


565-569 


tUt  tune.  At  the  time  of  the  bringing  of 
Ui&  iction  he  had  broken  about  22  acres, 
wDstrocted  220  rods  of  fencing,  and  made 
tmproreiiients  of  the  value  of  $500.  In 
I^SO  he  applied  at  the  proper  local  land  of- 
£«  to  make  entry  of  this  land  under  the 
tOfmeste^  laws.  That  'application  was  re- 
fctcd  because  the  land  was  then  erroneous- 
ly supposed  to  be  within  the  granted  limits 
of  the  St.  Paul,  l^linneapolis,  k  Manitoba 
I  Binnail  Company.  No  appeal  from  that 
order  seems  to  have  been  taken.  But  Sjoli 
did  not  abandon  the  land  or  his  claim  upon 
it;  for,  in  1895,  and  relying  upon  his  settle- 
T»ai*.  0*  18S4-  he  agaii*.  applied  nt  the  prop- 
er laad  office  to  enter  the  land  under  the 
Wmestead  laws.  His  application  was  re- 
sstid  by  the  Northern  Pacific  Railroad 
CcQpany,  and,  upon  a  hearing  before  the 
'jtal  land  office  as  between  him  and  that 
*^pM!y,  in  March,  1895,  the  case  was  de- 
fflied  in  his  favor.  Subsequently,  Sjoli  hav- 
^  made  his  final  proofs,  as  required  by 
*ie  homestead  laws,  a  patent  was  issued  to 
hxm  under  date  of  June  18th,  1901.  His  ti- 
tir  rests  upon  that  patent. 

Drescfael's  claim  to  the  land  arises  out  of  a 
tcitnct  made  by  him  April  2l8t,  1900,  with 
^  Northern  Pacific  Railway  Company,  by 
•ijeh  that  corporation  agreed  to  sell  to 
tia  the  land  in  question.  The  parties 
■fne  that  that  company  succeeded  to  what- 
«er  rights  belonged  to  the  Northern  Pacific 
I'ulroad  Company. 

li  the  railway  company  was  not  entitled 
to  the  land  as  between  it  and  Sjoli, — if  it 
^  BO  interest  to  sell, — then  the  defendant 
I^THchel  has  no  claim  as  between  himself 
ttd  the  plaintiff. 

We  have  seen  that  Sjoli's  settlement  up- 
*«  tile  land  was  in  1884,  and  his  original 
Application  to  enter  it  was  in  1889 ;  where- 
to the  railroad  company  made  and  filed  its 
^  of  selections  of  lands  within  indemnity 
^ts  to  supply  alleged  deficiencies  in 
f iee  limits  in  1885,  Sjoli  being  still  in  occu- 
H^  of  the  land.  But*  as  already  stat- 
«i  the  result  of  the  cases  in  this  court  is 
^  the  railroad  company  did  not  acquire 
u  ioto^est  in  any  particular  lands  within 
the  indemnity  limits  merely  by  filing  its 
*isii  of  selections,  nor  until  its  selections 
>?TB  approved  by  the  Secretary  of  the  Inte- 

ThtT. 

In  Muner  r.  McRae,  38  Minn.  409,  411, 
K  X.  W.  103,  the  supreme  court  of  Miime- 
Kta  had  occasion  to  construe  the  act  of 
^oBgreas  granting  lands  in  aid  of  the  Chi- 
R**w«StPaul,  Minneapolis  &  'Omaha  Rail- 
n?  Company.  That  act  provided  among 
fisher  things  that  if,  when  the  line  of  rail- 
r^  tboold  be  definitely  fixed,  the  United 
States  have  sold,  or  rights  of  pre-emption 
■koold  have  attached  to  any  such  granted 


sections  or  parts  thereof,  then,  in  lieu  there- 
of, any  agent  to  be  appointed  by  the  g»>vem- 
or  might  select,  subject  to  the  approval  of 
the  Secretary  of  the  Interior,  from  the 
lands  of  the  United  States,  so  much  land  as 
should  be  equal  te  those  sold  or  pre-empted, 
etc.  Chief  Justice  Gilfillan,  speaking  for 
that  court,  said:  "As  to  the  lands  in  place, 
the  title  attached  upon  the  definite  location 
of  the  line  of  road.  As  soon  as  that  was 
done,  the  acts  pointed  out  the  lands.  As  to 
those  to  be  taken  for  deficiencies,  it  was 
necessary  that  something  more  than  fixing 
the  line  of  the  road  should  be  done;  it  was 
necessary  that  there  should  be  a  selection, 
and  an  approval  of  such  selection  by  the 
Secretary  of  the  Interior.  Until  that  was 
done,  the  title  granted  did  not  attach  to 
any  lands  outside  of  the  10-section  [place] 
limit."  In  the  later  case  of  Reaaer  v.  Car- 
ney, 52  Minn.  397,  400,  54  N.  W.  89,  re- 
ferring to  the  grant  of  1864  to  the  North- 
ern Pacific  Railroad  Company,  the  same 
court  said:  **The  selection  of  indemnity 
lands,  which  was  to  be  made  'under  the 
direction  of  the  Secretary  of  the  Interior* 
(13  Stat,  at  L.  367,  chap.  217,  §  3)  did  not 
become  effectual,  nor  did  the  title  pass  from 
the  United  States,  at  least  until  the  selec- 
tion was  approved,  or  in  some  way  sanc- 
tioned by  the  Secretary  of  the  Interior,** 
etc.  These  cases  are  in  accord  with  the  de- 
cisions of  this  court  above  cited. 

Now,  it  is  stipulated  in  this  case  that  the 
Secretary  of  the  Interior  has  never  ap- 
proved the  selection  by  the  railroad  com- 
pany of  the  land  here  in  question  to  sup- 
ply deficiencies  in  place  limits.  So  that, 
when  Sjoli  settled  upon  the  land,  it  was,  so 
far  as  the  railroad  company  was  concerned* 
part  of  the  unappropriated  public  lands 
open  to  settlement  under  the  homestead 
laws.  The  railroad  company  had  no  direct 
legal  interest  in  it.  The  company's  unap- 
proved selections  did  not,  therefore,  stand 
in  the  way  of  the  lands  being  occupied  and 
entered  under  the  homestead  laws.  The 
mere  filing  of  its  lists  of  selections  of  in- 
demnity *  lands  did  not  have  the  eff^t  to  [509] 
exclude  them  from  occupancy  under  the  pre- 
emption or  homestead  laws.  On  the  con- 
trary, notwithstanding  the  filing  of  such 
lists,  they  remained  open*  as  before,  to  set- 
tlement or  occupancy  under  those  laws,  un- 
til the  selections  were  formally  approved 
by  the  Secretary  of  the  Interior,  and  the 
lands  withdrawn  from  settlement  or  sale. 
No  such  approval  ever  occurred. 

It  results  that  the  patent  issued  to  Sjoli 
is  evidence  of  the  better  title  and  must  pre- 
vail. His  settlement  upon  the  land,  with 
the  intention  to  perfect  his  title  under  the 
homestead  laws,  was  not  a  violation  of  the 
act  of  1864.    On  the  contrary,  he  thereby 
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...  to  which  the  natives  of  Alaska  • 
have  prior  rights  by  virtue  of  actual  occu- 
pation, or  which  shall  be  selected  by  the 
United  States  Commissioner  of  Fish  and 
Fislieries  on  the  island  of  Kadiak  and  Afog- 
nnk  for  the  purpose  of  establishing  fish- 
culture  stations,  •  .  .  and  there  shall 
be  reserved  in  all  patents  issued  under  the 
provisions  of  the  last  two  preceding  sections 
the  right  of  the  United  States  to  regulate 
the  taking  of  salmon  and  to  do  all  things 
necessary  to  protect  and  prevent  the  de- 
struction of  salmon  in  all  the  waters  of  the 
lands  granted  frequented  by  salmon." 

Even  if  I  14  had  not  been  enactod.  it 
would  not  follow  that  petitioner,  by  §§  12 
and  13,  became  entitled  to  a  patent  of  the 
United  States  by  procuring  a  survey  of 
such  lands.  We  have  had  occasion  in  sev- 
eral cases  to  hold  that,  although  the  occupa- 
tion and  cultivation  of  public  ^ands  with  a 
view  to  pre-emption  confers  a  preference 
over  others  in  the  purchase  of  such  lands  by 
the  bona  fide  settler,  which  will  enable  him 
to  protect  his  possession  against  other  indi- 
viduals, it  does  not  confer  a  vested  right  as 
against  the  United  States  in  the  land  so 
occupied.  Such  a  vested  right,  under  the 
pre-emption  laws,  is  only  obtained  when  the 
purchase  money  has  been  paid,  and  receipt 
from  the  proper  land  officer  given  to  the 
[578] purchaser.  'Until  this  has  been  done  it  is 
competent  for  Congress  to  withdraw  the 
land  from  entry  and  sale,  though  this  may 
defeat  the  inchoate  right  of  the  settler. 
FrUbie  v.  Whitney,  9  Wall.  187,  19  L.  ed. 
668.  When  this  payment  is  made,  the  other 
prerequisites  having  been  complied  with,  the 
settler  is  then  entitled  to  a  cartificate  of 
entry  from  the  local  land  office  and  ulti- 
mately to  a  patent.  Yosemite  Valley  Case 
(Hutchings  v.  Low)  15  Wall.  77,  87,  21  L. 
ed.  82,  86;  Campbell  v.  Wade,  132  U.  S.  38, 
33  L.  ed.  242,  10  Sup.  Ct.  Rep.  9;  Shiver  v. 
United  States,  159  U.  S.  491,  40  L.  ed.  231, 
16  Sup.  Ct.  Rep.  54. 

The  case  of  Lnftle  ▼.  Arkansas,  9  How. 
314,  13  L.  ed.  153,  is  much  relied  upon  by 
the  petitioner  and  is  carefully  criticized 
and  distinguished  by  Mr.  Justice  Field  in 
the  Yosemite  Valley  Case.  In  that  case 
proofs  were  taken  and  decided  both  by  the 
register  and  the  receiver  of  the  land  office 
to  be  sufficient,  and  the  money  was  paid  by 
♦he  claimant,  and  received  by  the  commis- 
Mioner;  but,  through  misconduct  or  neglect, 
the  register  refused  afterward  to  permit 
(Inimant  to  enter  the  section,  and  it  was 
held  that  the  right  of  the  pre-emptor  thus 
acquired  could  not  be  impaired  by  a  selec- 
tion of  land  by  a  subsequent  act  of  Congress. 
C^ommentinsr  on  this  case  Mr.  Justice  Field 
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observed  in  the  Yosemite  Valley  Case   (p. 
93,  L.  ed.  87)  that — 

"The  whole  difficulty  in  the  argument  of 
the  defendant's  counsel  arises  from  his  con- 
founding the  distinction  made  in  all  the 
cases  whenever  necessary  for  their  decision 
between  the  acquisition  by  the  settler  of  a 
legal  right  to  the  land  occupied  by  him  as 
against  the  owner,  the  United  States,  and 
the  acquisition  by  him  of  a  legal  right  as 
against  other  parties  to  be  preferred  in  its 
purchase  when  the  United  States  have  deter- 
mined to  sell.  It  seems  to  us  little  less 
than  absurd  to  say  that  a  settler  or  any 
other  person,  by  acquiring  a  right  to  be  pre- 
ferred in  the  purchase  of  property,  provid- 
ing a  sale  is  made  by  the  owner,  thereby  ac- 
quires a  right  to  compel  the  owner  to  sell, 
or  such  an  interest  in  the  property  as  to  de- 
prive the  owner  of  the  power  to  control  its 
disposition." 

But  if  there  were  any  doubt  regarding 
the  rights  of  the  petitioner  in  connection 
with  the  above  case,  they  are  completely  re- 
solved by  the  language  of  §  14  of  the  act, 
which  declares  'that  the  provisons  of  the [579] 
preceding  sections  shall  not  be  so  construed 
as  to  warrant  the  sales  of  any  lands  be- 
longing to  the  United  States  which  shall  be 
reserved  for  public  purposes,  or  selected  by 
the  Commissioner  of  Fish  and  Fisheries  on 
the  islands  of  Kadiak  and  Afognak,  for  the 
purposes  of  establishing  a  fish-culture  sta- 
tion. As  the  President  exercised  the  rights 
thus  reserved,  and  declared  the  whole  island 
appropriated  for  the  purpose  of  establishing 
a  fish-culture  station,  and  warned  all  per- 
sons to  depart  therefrom,  it  is  clear  that  the 
rights,  if  any,  previously  acquired  by  the 
settlement,  were  terminated  by  the  procla- 
mation. Petitioner  gained  no  additional 
consideration  from  the  improvements  put 
upon  the  land,  since,  if  for  no  other  reason, 
these  were  made  prior  to  the  act  of  1891^ 
when  it  was  a  mere  trespasser,  and  occupy- 
ing/the land  without  a  shadow  of  title. 

Affirmed. 


RoTAL  Packing  Compant, 

V, 

United  States. 
(See  S.  C.  Reporter's  ed.  679.) 

[No.  86.] 
See  same  case  below,  39  Ct.  CI.  666. 

Peb  Cubiam. 

This  case  depends  upon  a  similar  state 
of  facts,  involves  the  same  question  of  law, 
and  is  also  affirmed, 
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states  ftsli-eaUure  station,  and  warned  all 
ppTsons  to  depart  therefrom.  In  July, 
1393,  daimant  was  informed  of  this  proc- 
Umstion  b?  agents  of  the  government,  and 
ordered  to  leave  the  island,  which  it  did, 
ud  has  not  returned  thereto.  On  January 
15,  1S95,  the  Commissioner  of  the  General 
Liod  Office,  in  passing  upon  the  survey 
trusnitted  to  him,  addressed  a  letter  to 
tie  Surveyor  General,  calling  attention  to 
tbe  President's  proclamation,  and  rejected 
tiie  survey  on  that  ground,  as  well*  as  upon 
tbe  ground  that  the  survey  was  not  in 
iqure  form,  as  required  by  statute.  No 
sppeal  was  taken  from  his  decision. 
B]  *Tbe  eoort  found  as  a  conclusion  of  law 
tbt  claimant  was  not  entitled  to  recom- 
ptnse  for  the  value  of  the  improvements, 
^r  for  the  loss  of  profits  arising  from  i  la 
moTtl  from  the  island,  but  was  entitled 
to  recover  the  amoimt  deposited  for  the  ex- 
pose of  the  survey. 

Mr.  Alezmnder  Britton  argued  the 
I  aase,  and,  with  Mr.  Aldis  B.  Browne,  filed 
I   i  brief  for  appellant. 

ifr.  Fredeiiek  De  Conrey  Fanat  ar- 

foed  the  cause,  and,  with  Assistant  Attor- 
K|  Gtnen^  Pradt,  filed  a  brief  for  appellee. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

It  b  well  understood  that  the  mere  settle- 
EKst  upon  public  lands,  without  taking 
Kffie  steps  required  by  law  to  initiate  the 
•fttler's  right  thereto,  is  wholly  inoperative 
ts  igaiost  the  United  States.  Landsdale  v. 
fitiirf*,  100  U.  S.  113,  lie,  25  L.  ed.  587, 
«S;  Uaddox  v.  Bumham,  150  U.  S.  544, 
3  L  ed.  527,  15  Sup.  Ct.  Rep.  448 ;  North- 
fn  P.  R,  Co.  V.  Colbum,  1G4  U.  S.  383,  41 
L  ed.  479,  17  Sup.  Ct.  Rep.  98. 

PHitioier,  however,  bases  its  right  to  re- 
KHr  upon  certain  statutes  which,  it  is  in- 
Bsted,  recognized  the  right  of.  the  petition- 
er to  settle  upon  this  island  and  make  the 
tEproTements  in  question.  The  first  of 
iaese  is  the  act  of  May  17,  1884,  "provid- 
er a  dvil  government  for  Alaska"  (23 
Stat,  at  L.  24,  chap.  53 ) ,  wherein  it  was  en- 
Kted  by  f  8  "that  the  Indians  or  other  per- 
m  in  said  district  shall  not  be  disturbed 
ia  the  possession  of  any  lands  actually  in 
ti*ir  use  or  occupation,  or  now  claimed  by 
W/tJem,  but  the  terms  under  which  such  per- 
son* may  acquire  title  to  such  lands  is  re- 
•n«d  for  future  l^slation  by  Congress." 

It  is  quite  clear  that  this  section  simply 
''Agnized  the  rights  of  such  Indians  or 
«te  persons  as  were  in  possession  of  lands 
it  the  time  of  the  passage  of  the  act,  and 
'»nned  to  them  the  power  to  acquire  title 
^^Of^  after  future  legislation  had  been  en- 
'^  bj  Congress.    As  the  petitioner  did 


not  take  possession  of  this  land  until  five 
years  after  the  act  of  1884  was  passed,  it 
was  a  mere  trespasser,  and  not  in  a  posi- 
tion to  avail  itself  of  any  contract  which 
might  be  extorted  from  the  language  of  the 
act  in  favor  of  the  Indians  or  other  persons 
who  might  have  been  in  possession  of  the 
land  at  the  passage  of  the  act. 

That  this  act  was  intended  merely  as  a 
preliminary  to  future  legislation  and  for 
the  temporary  protection  of  Indians  and 
other  settlers  is  made  more  manifest  by  § 
12  of  the  same  act: 

•'That  the  Secretary  of  the  Interior  shall 
select  two  of  the  officers  to  be  appointed  un- 
der this  act,  who,  together  with  the  govern- 
or, shall  constitute  a  commission  to  exam- 
ine into  and  report  upon  the  condition  of 
the  Indians  residing  in  said  territory,  what 
lands,  if  any,  should  be  reserved  for  their 
use,  what  provision  shall  be  made  for  their 
education,  what  rights  by  occupation  of  set- 
tlers should  be  recognized,  and  all  other 
facts  that  may  be  necessary  to  enable  Con- 
gress to  determine  what  limitations  or  con- 
ditions should  be  imposed  when  the  land 
laws  of  the  United  States  shall  be  extended 
to  said  district." 

So  far  from  Congress  intending  by  this 
act  to  invite  a  settlement  upon  public  lands 
in  Alaska,  a  contrary  inference  arises  from 
a  subsequent  clause  of  §  8,  that  ''nothing 
contained  in  this  act  shall  be  construed  to 
put  in  force  in  said  district  the  general  land 
laws  of  the  United  States." 

We  come  now  to  the  act  of  March  3,  1891 
(26  Stat,  at  L.  1100,  chap.  501),  §  12   (U. 
S.    Comp.    Stat.    1901,    pp.    1467,    1468)    of 
which  provides: 

"Sec.  12.  That  any  citizen  of  the  United 
States  twenty-one  years  of  age,  and  any 
association  of  such  citizens,  and  any  corpo- 
ration incorporated  under  the  laws  of  the 
United  States  or  of  any  state  or  territory 
of  the  United  States,  now  authorized 'by  law [577] 
to  hold  lands  in  the  territories,  now  or  here- 
after in  possession  of  and  occupying  public 
lands  in  Alaska  for  the  purpose  of  trade  or 
manufactures,  may  purchase  not  exceeding 
one  hundred  and  sixty  acres,  to  be  taken  as 
near  as  practicable  in  a  square  form,  of 
such  land  at  two  dollars  and  fifty  cents  per 
acre.    .    .    ." 

Section  13  provides  for  a  survey,  a  de- 
posit of  the  cost  of  such  survey,  a  report  to 
the  Commissioner  of  the  General  Land  Of- 
fice, and  an  approval  by  him  of  the  survey, 
and  for  the  final  issue  of  the  patjnt.  Sec- 
tion 14  of  the  act  is  important,  and  reads 
as  follows: 

"Sec.  14.  That  none  of  the  provisions  of 
the  last  two  preceding  sections  of  this  act 
shall  be  so  construed  as  to  warrant  the  sale 
of  any  lands  belonging  to  the  United  States 
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...  to  which  the  natives  of  Alaska  • 
have  prior  rights  by  virtue  of  actual  occu- 
pation, or  which  shall  be  selected  by  the 
United  States  Commissioner  of  Fish  and 
Fisheries  on  the  island  of  Kadiak  and  Afog- 
nnk  for  the  purpose  of  establishing  fish- 
culture  stations,  .  .  .  and  there  shall 
be  reserved  in  all  patents  issued  under  the 
provisions  of  the  last  two  preceding  sections 
the  right  of  the  United  States  to  regulate 
the  taking  of  salmon  and  to  do  all  things 
necessary  to  protect  and  prevent  the  de- 
struction of  salmon  in  all  the  waters  of  the 
lands  granted  frequented  by  salmon." 

Even  if  §  14  had  not  been  enacted,  it 
would  not  follow  that  petitioner,  by  §§  12 
and  13,  became  entitled  to  a  patent  of  the 
United  States  by  procuring  a  survey  of 
such  lands.  We  have  had  occasion  in  sev- 
eral cases  to  hold  that,  although  the  occupa- 
tion and  cultivation  of  public  ^ands  with  a 
view  to  pre-emption  confers  a  preference 
over  others  in  the  purchase  of  such  lands  by 
the  bona  fide  settler,  which  will  enable  him 
to  protect  his  possession  against  other  indi- 
viduals, it  docs  not  confer  a  vested  right  as 
against  the  United  States  in  the  land  so 
occupied.  Such  a  vested  right,  under  the 
pre-emption  laws,  is  only  obtained  when  the 
purchase  money  has  been  paid,  and  receipt 
from  the  proper  land  officer  given  to  the 
[578] purchaser.  'Until  this  has  been  done  it  is 
competent  for  Congress  to  withdraw  the 
land  from  entry  and  sale,  though  this  may 
defeat  the  inchoate  right  of  the  settler. 
Frisbie  v.  Whitney,  9  Wall.  187,  19  L.  ed. 
668.  When  this  payment  is  made,  the  other 
prerequisites  having  been  complied  with,  the 
settler  is  then  entitled  to  a  certificate  of 
entry  from  the  local  land  office  and  ulti- 
mately to  a  patent.  Yosemite  Valley  Case 
(Hutchings  v.  Low)  15  Wall.  77,  87,  21  L. 
ed.  82,  85;  Campbell  v.  Wade,  132  U.  S.  38, 
33  L.  ed.  242,  10  Sup.  Ct.  Rep.  9 ;  Shiver  v. 
United  States,  159  U.  S.  491,  40  L.  ed.  231, 
16  Sup.  Ct.  Rep.  64. 

The  case  of  Lytle  ▼.  Arkansas,  9  How. 
314,  13  L.  ed.  153,  is  much  relied  upon  by 
the  petitioner  and  is  carefully  criticized 
and  distinguished  by  Mr.  Justice  Field  in 
the  Yosemite  Valley  Case,  In  that  case 
proofs  were  taken  and  decided  both  by  the 
reffister  and  the  receiver  of  the  land  office 
to  be  sufficient,  and  the  money  was  paid  by 
the  claimant,  and  received  by  the  commis- 
sioner; but,  through  misconduct  or  neglect, 
the  register  refused  afterward  to  permit 
claimant  to  enter  the  section,  and  it  was 
held  that  the  right  of  the  pre-emptor  thus 
acquired  could  not  be  impaired  by  a  selec- 
tion of  land  by  a  subsequent  act  of  Congress. 
Commentinar  on  this  case  Mr.  Justice  Field 
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observed  in  the  Yosemite  Valley  Case   (p. 
93,  L.  ed.  87)  that— 

"The  whole  difficulty  in  the  argument  of 
the  defendant's  counsel  arises  from  his  con- 
founding the   distinction   made   in  all   the 
cases  whenever  necessary  for  their  decision 
between  the  acquisition  by  the  settler  of  a 
legal  right  to  the  land  occupied  by  him  as 
against  the  owner,  the  United  States,  and 
the  acquisition  by  him  of  a  legal  right  as 
against  other  parties  to  be  preferred  in  its 
purchase  when  the  United  States  have  deter- 
mined to  sell.    It  seems  to  us  little  less 
than  absurd  to  say  that  a  settler  or  any 
other  person,  by  acquiring  a  right  to  be  pre- 
ferred in  the  purchase  of  property,  provid- 
ing a  sale  is  made  by  the  owner,  thereby  ac- 
quires a  right  to  compel  the  owner  to  sell, 
or  such  an  interest  in  the  property  as  to  de- 
prive the  owner  of  the  power  to  control  its 
disposition.'' 

But  if  there  were  any  doubt  regarding 
the  rights  of  the  petitioner  in  connection 
with  the  above  case,  they  are  completely  re- 
solved by  the  language  of  §  14  of  the  act, 
which  declares  'that  the  provisons  of  the[570] 
preceding  sections  shall  not  be  so  construed 
as  to  warrant  the  sales  of  any  lands  be- 
longing to  the  United  States  which  shall  be 
reserved  for  public  purposes,  or  selected  by 
the  Commissioner  of  Fish  and  Fisheries  on 
the  islands  of  Kadiak  and  Afognak,  for  the 
purposes  of  establishing  a  fish-culture  sta- 
tion. As  the  President  exercised  the  rights 
thus  reserved,  and  declared  the  whole  island 
appropriated  for  the  purpose  of  establishing 
a  fish-culture  station,  and  warned  all  per- 
sons to  depart  therefrom,  it  is  clear  that  the 
rights,  if  any,  previously  acquired  by  the 
settlement,  were  terminated  by  the  procla- 
mation. Petitioner  gained  no  additional 
consideration  from  the  improvements  put 
upon  the  land,  since,  if  for  no  other  reason, 
these  were  made  prior  to  the  act  of  189 1^ 
when  it  was  a  mere  trespasser*  and  oocupy- 
ing/the  land  without  a  shadow  of  title. 

Affirmed. 


RoTAL  Packing  Compant, 

V. 

United  States. 
(See  S.  C.  Reporter's  ed.  679.) 

[No.  86.] 
See  same  case  below,  39  Ct.  CI.  666. 

Peb  Cubiam. 

This  case  depends  upon  a  similar  state 
of  facts,  involves  the  same  question  of  law, 
and  is  also  affirmed. 
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U      •SOFRE  L.  ALEXANDER,  Appt, 

V. 

gEFERIKO    CROLLOTT,    Justice    of    the 
Peace,  etc. 

<8ee  S.  C.  Reporter's  ed.  580,  581.) 

PraUkitloB^to  restrain  excess  of  Jnrle- 
iletlsB— otker  r«med7.— The  existence  un- 
4W  N.  M.  Code,  i  3358,  of  the  right  to  appeal 
to  Ue  district  coart  from  judgments  of  a  jus- 
tKT  of  the  peace  In  actions  of  forcible  entry 
tad  detainer,  Jostifles  the  territorial  supreme 
cmirt  la  refusing  to  restrain  the  Justice  from 
tikins  further  proceedings  in  actions  of  that 
Mtue  hi  which  Judgment  had  been  giyen 
istlttst  a  defendant  claiming  to  be  the  owner 
•f  0»  property,  and  alleging  a  want  of  Jurls- 
dktioo  to  determine  the  question  of  ownership 
ti  Acb  a  proceeding. 

[No.  118.1 

Mmtted    November    B7,    1905,    Decided 
December  18,  1905, 

APPEAL  from  the  Supreme  Court  of  the 
,  Territory  of  New  Mexico  to  review  a 
jfdgment  quashing  a  writ  of  prohibition  is- 
nrd  eat  of  that  court  to  compel  a  justice 
€(  the  peace  to  refrain  from  further  pro- 
oedii^  in  actions  of  forcible  entry  and  de- 
tuicr.    Affirmed, 

Sutcment  by  Mr.  Justice  Brown: 
Tliis  is  an  appeal  from  a  judgment  of  the 
nprnne  court  quashing  a  writ  of  prohihi- 
tioB  issued  bv  that  court  to  the  defendant 
Crollott,  a  jtistice  of  the  peace  of  the  coun- 
tT  of  Bernalillo,  which  commanded  him  to 
iewt  and  refrain  from  any  further  pro- 
emiinfs  in  five  several  actions  of  forcible  en- 
tzT  and  detainer,  institut'^  \  by  one  Cleland 
More  said  justice  and  against  Alexander 
uu  four  other  parties. 

An  appeal  was  taken  from  the  order 
gashing  the  writ  to  this  court. 

Mr.  Hcill  B.  Field  submitted  the  cause 
fv  appellant. 

Vt,  WUllaBi  B.  Cltllders  submitted  the 
att%  for  appellee. 

Hr.  Justice  Brown  delivered  the  opin- 
icB  of  the  court : 

Altboogh  a  writ  of  prohibition  will  lie 
to  ao  inferior  court  where  it  is  acting  mani- 
^B^  beyond  its  jurisdiction,  such  writ  will 
■see  oidy  when  there  is  no  other  remedy. 

!(OTi. — On  prohibition  as  substitute  for  writ 
^  tmr  or  appeal — see  note  to  Walcott  v. 
^dk,  9  L.R.A.  59. 

0»  nperintending   control   and   supervisory 

i»i»dictiim  of  the  superior  over  the  inferior 

«r  ttWtfJMfe  tribunal — see  note  to  State  ea 

^-    Foorth  Nat  Bank  v.  Johnson,  51  L.B.A. 
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Smith  ▼.  Whitney,  116  U.  S.  167,  29  L.  ed 
001,  6  Sup.  Ct.  Rep.  570;  Re  Cooper,  143  U. 
S.  472,  495,  36  L.  ed.  232,  239,  12  Sup.  Ct 
Rep.  453 ;  Re  Rice.  155  U.  S.  403.  39  L.  ed. 
201,  16  Sup.  Ct.  Rep.  149;  •Re  New  York[^Sl1 
8,  8,  Co.  155  U.  S.  531,  39  L.  ed.  249,  15 
Sup.  Ct.  Rep.  183. 

By  his  answer  Alexander  claimed  to  be 
the  owner  of  the  property,  and  alleged  a 
want  of  jurisdiction  on  the  part  of  the  Jus- 
tice to  determine  the  question  of  owner- 
ship in  a  proceeding  for  forcible  entry  and 
detainer.  The  justice  decided  against  hinu 
Under  such  circumstances  he  should  have 
taken  an  appeal  to  the  district  court  under 
§  3358  of  the  New  Mexican  Code,  which 
provides  that  "an  appeal  shall,  be  allowed 
to  the  district  court  in  all  cases  wherein 
judgment  may  be  hereafter  rendered  in 
forcible  entry  and  unlawful  detainer,  or 
both."  No  reason  is  apparent  why  this  ap- 
peal was  not  taken. 

The  fact  that  the  judgment  may  have 
been  void  will  not  prevent  its  reversal  upon 
appeal  {Capron  v.  Van  Noorden,  2  Cranch, 
126,  2  L.  ed.  229;  Kempe  v.  Kennedy,  5 
Cranch,  173,  3  L.  ed.  70;  8cott  v.  8andford, 
19  How.  393,  473,  518,  566,  15  L.  ed.  691, 
728,  747,  767 ;  Mansfield,  C,  d  L.  M,  R.  Co, 
V.  Swan,  111  U.  S.  379,  382,  28  L.  ed.  462, 
463,  4  Sup.  Ct.  Rep.  510;  Mexican  Nat.  R. 
Co.  V.  Davidson,  157  U.  S.  208,  39  L.  ed. 
675,  15  Sup.  Ct.  Rep.  563;  Jordan  v.  Den- 
nis, 7  Met.  690;  Waters  v.  Randall,  8  Met. 
132;  Striker  v.  Mott,  6  Wend.  465;  Lang- 
ford  V.  Monteith,  102  U.  S.  146,  26  L.  ed. 
53),  nor  does  the  requirement  of  a  bond 
obviate  the  necessity  of  an  appeal.  It  is 
one  of  the  ordinary  incidents  of  litigation. 

Affirmed, 


ECLIPSE  BICYCLE  COMPANY,  Appt., 

V, 

WILLARD  M.  FARROW. 
(See  S.   C.   Reporter's  ed.  581-592.) 


i.  Reference  —  scope  —  aocoantlnor      for 
roy^alttes    under    sale    of    tn^entton.^ 

Royalties  upon  any  device  found  to  come 
within  a  contract  for  the  sale  of  an  Invention 
are  within  the  scope  of  a  reference  to  an 
auditor  to  state  the  account,  under  a  decree 
declaring,  In  general  terms,  the  rights  of  the 
complainant  to  royalties  upon  all  devices 
manufactured  by  the  defendant  and  embody- 
ing the  Inventions  mentioned  in  the  contract, 
although  both  the  bill  and  the  decree  speciflc- 
ally  mentioned  but  a  single  device,  the  bill 
averring  complainant's  Ignorance  of  details 
and  want  of  means  of  learning  them  except 
by  discovery,  and  praying  a  disclosure,  ob- 
viously Intended  to  include  substitutes  for 
his  invention. 
Sk  PatentM— sale   of  InTentlon^roralttes 
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•i«ffect  of  partial  rejection  of 
claims.— The  refusal  of  patents  for  some 
of  the  claims  of  invention  only  exonerates 
the  vendee  of  such  invention  from  any  obli- 
gation CO  pay  further  royalties  on  devices 
made  and  sold  by  it  which  do  not  embody 
what  remains  of  the  claims,  where  the  con- 
tract requires  the  payment  of  royalties  on  all 
devices  embodying  the  invention  until  final 
adverse  action  by  the  Patent  Office. 
8*  Sale— reseiasion— duty  to  return  ben- 
efltM.— The  vendee  in  a  contract  for  the  sale 
of  an  invention  cannot  rescind  for  failure 
of  consideration  because  of  the  rejection  of 
patents  for  some  of  the  claims,  without  re- 
turning to  the  vendor  those  parts  of  the 
supposed  invention  for  which  patents  were 
allowed. 

4.  Patents— sale  of  Invention— royAl- 
tle«— effect    of    lack    of    noTeltT*.— The 

lack  of  novelty  in  a  supposed  Invention  does 
not,  until  the  final  adverse  action  by  the  Pat- 
ent Office,  which  is  to  terminate  the  contract 
for  its  sale,  relieve  the  vendee  of  its  obliga- 
tion under  the  contract  to  pay  royalties  **on 
all  the  devices  made  or  sold  embodying  the 
invention,"  where  the  vendee  took  an  assign- 
ment of  the  inventor's  right,  title,  and  inter- 
est, took  charge  of  his  applications  for  pat- 
ents, and  agreed  to  defend  the  invention 
against  infringement. 

5.  PatentM— Aale  of  Invention- royal- 
ties— n«e  of  device  not  embodylnor  tbe 
inTcntlon.— The  obligation  of  the  vendee 
In  a  contract  for  the  sale  of  an  Invention 
of  an  Improved  automatic  coaster  brake  for 
bicycles  to  pay  royalties  on  all  devices  made 
or  sold  embodying  the  invention,  and  to  use 
due  business  diligence  to  push  their  sale, 
cannot  be  so  extended  as  to  require  an  ac- 
count for  the  manufacture  and  sale  of  a 
new  device,  accomplishing  the  same  results, 
but  differing  radically  in  construction  and 
operation,  which  may  reasonably  and  honest- 
ly have  been  regarded  as  superior  to  the 
Tender's  invention. 

[Nos.  40,  217.] 

Argued  November  3,  6f  1905,    Decided  De- 
cember 18, 1905. 

APPEALS  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed,  with  some  modifica- 
tions, a  decree  of  the  Supreme  Court  of  that 
District  in  favor  of  complainant  in  a  suit  to 
compel  an  accounting  for  royalties  due 
under  a  contract  for  the  sale  of  an  inven- 
tion; and,  in  the  event  of  such  decree  being 
held  not  to  be  final  for  the  purpose  of  ap 
peal,  to  review  a  decree  of  the  Court  of  Ap- 
peals of  the  District  affirming  a  judgment  of 
the  Supreme  Court,  entered  pursuant  to  the 
mandate  of  the  Court  of  Appeals  on  the  first 
appeal.  Decree  reversed  and  case  remanded 
with  directions  to  reinstate  the  auditor's 
report  so  far  as  it  disallows  a  certain  claim. 

See  same  case  below,  24  App.  D.  C.  311; 
on  prior  appeal,  23  App.  D.  C.  411. 

The  facts  are  stated  in  the  opinion. 
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Messrs.  A.  S.  Worthinston  and  How- 
ard L.  Osgood  argued  the  cause,  and,  with 
(7.  Schuyler  Davis  and  D.  8.  Mackall,  filed 
a  brief  for  appellant. 

Messrs.  Henry  M.  Earle  and  Jolm  €• 
GittinKs  argued  the  cause  and  filed  a  brief 
for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  final  decree  upon 
a  bill  for  an  accoimt.  As  there  was  a  tech- 
nical doubt  whether  the  decree  first  appealed 
from  was  final,  a  second  decree  was  entered 
and  a  second  appeal  taken;  but  no  point  is 
made  upon  that  matter  here.  There  is  one 
question  and  one  case.  See  16  App.  D.  C. 
468,  18  App.  D.  C.  101. 

The  bill  was  brought  upon  an  agreement 
under  seal,  dated  Jime  5,  1897,  of  which  the 
material  portions  are  as  follows:  It  begins 
with  a  recital  that  Farrow  has  invented  cer- 
tain improvements  in  bicycles,  etc.,  pertain- 
ing to  automatic  mechanism  for  coasting 
and  braking,  for  which  he  has  made  two 
numbered  applications  for  patents  and  in- 
tends to  file  additional  ones,  and  that  the 
Eclipse  Bicycle  Company  desires  to  acquire 
the  entire  right  and  title  "to  said  inventions 
as  described  in  the  above  'identified  applica-[583] 
tions,  and  any  letters  patent  that  may  be 
issued  thereon,"  and  to  all  improvements 
that  may  be  made  by  Farrow  upon  the 
same.  Then  Farrow  conveys  to  the  com- 
pany "his  entire  right,  title,  and  interest  in 
and  to  the  inventions  in  bicycles,  as  fully 
described  and  claimed  in  the  applications 
above  referred  to,"  letters  patent  and  im- 
provements as  above.  The  company  is  to 
pay  $2,500  within  certain  short  times  as 
advanced  payments  on  royalties,  and  to  pay 
royalties,  as  specified,  "on  all  the  devices 
made  or  sold  embodying  the  invention  above 
referred  to,"  and  to  that  end  to  make  re- 
turns of  the  number  of  devices  sold.  The 
title  is  to  revert  to  Farrow  in  default  of 
payment  for  more  than  sixty  days.  Ar- 
rangements are  made  for  taking  out  for- 
eign patents,  and  then  the  company  agrees 
to  "defend  said  invention  against  piracy  or 
infringementf"  and  to  "use  due  business 
diligence  in  the  manufacture  and  sale  of 
the  devices  embodied  in  said  letters  patent, 
and  to  push  the  sale  by  all  proper  and  legiti- 
mate enterprise."  Then  follow  further 
agreements  as  to  taking  out  foreign  pat- 
ents, and  finally  it  is  covenanted  that  in 
case  Farrow  "for  any  reason  fails  to  pro- 
cure letters  patent  of  the  United  States 
for  the  improvements  above  referred  to,  the 
[company]  shall  be  relieved  from  the  pay- 
ment of  all  royalties  from  and  after  the  date 
of  final  adverse  action  of  the  Patent  Office 
on  the  application  or  applications  for  pat- 
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•iiti  for  nid  improTements."  The  inven- 
tioD  described  was  an  automatic  brake  and 
roaster,  one  of  the  applications  being  for  a 
hob  brake,  the  other  for  a  tire  brake,  both 
upentiog  <m  the  rear  wheel  by  back  pedaling. 
The  bill  alleges  that,  soon  after  this  agree- 
aeot  WIS  made,  one  Morrow,  the  defend- 
ant'! general  manager,  applied  for  a  patent 
oil  a  deriee  in  effect  the  same  as  Farrow's, 
accomplishing  the  same  result  and  being  a 
mm  mechanical  equivalent  for  the  same, 
Uit  he  forthwith  assigned  a  half  interest  to 
tie  company's  president,  and  thnt  the  com- 
paiij  b^an  to  manufacture  and  sell  the 
Uorrov  device.  It  further  charges  a  failure 
10  Qse  the  diligence  which  the  company  cove- 
mated  to  use  in  pushing  the  Farrow  device, 
ud  a  sale  of  substituted  things.    A  supple- 

MneBtal  *bill  alleges  that,  upon  the  consum- 
maUon  of  the  sale  of  Farrow's  interest,  the 
QHDpany  caused  an  assignment  to  it  of  Far- 
oTi  application  to  be  made,  and  a  power 
of  ittomey  to  be  executed  by  Farrow  to  the 
asopany's  attorney  for  the  purpose  of  per- 
Khtiog  the  company  to  prosecute  applica- 
tioiis  for  patents,  after  which,  under  its 
nzici,  the  Patent  Office  would  recognize  Far- 
rev  no  more.  It  charges  that  the  company, 
-iw  having  the  whole  matter  in  his  own 

I  kidi  and  power,  is  failing  to  prosecute  the 
sp^^ieations.  and  will  allow  the  claims  to  be 
Injected  or  lapse  upon  points  easily  obviatedi 
it  fnrtberance  of  a  scheme  to  sulxstitute  the 
nprodoction  of  Farrow's  device  and  thus, 
c  b  implied,  to  get  rid  of  the  contract. 

The  answer  does  not  need  to  be  stated. 
It  admits  the  contract,  but  denies  the  plain- 
tifs  ease,  charges  him  with  fraud,  and  sets 
ip  ^t  his  invention  had  beeh  anticipated 
JT 1  pitent  to  Stover  and  Hance  and  other- 
vis,  and  that  it  was  impossible  to  obtain  a 
ptat  for  it,  and  that,  therefore,  the  de- 
fc^ant  was  not  bound  by  the  contract  fur- 
ther. The  case  went  to  a  hearing  and  • 
ieatt  was  made  to  the  effect  that  the  plain- 
tif  vas  entitled  to  royalties  upon  all  the 
fences  manufactured  by  the  defendant  em- 
^oijisg  the  inventions  mentioned  in  the 
pttintifTa  applications,  and  specifically  up- 
«  derices  manufactured  under  the  patent  to 
H<}nov,  and  the  cause  was  referred  to  an 
>^>ditor  to  state  the  account.  This  decree 
*u  affirmed  by  the  court  of  appeals  for  the 
Dstrict  16  App.  D.  C.  468.  It  was  found 
tittt  one  of  Farrow's  applications  was 
pi«ed  in  interference  after  its  patentability 
^  been  allowed,  and  thereupon  was  aban- 
ikaied,  his  acquiescence  not  appearing,  and 
t^  the  other  was  not  contested,  and,  after 
*>iK  modification,  was  allowed  and  author- 
iad  to  go  to  an  issue,  but  was  permitted  by 
tHe  company  to  lapse.  The  purchase  by 
the  eompany  of  the  Stover  and  Hance  patent, 
^  u  roterest  in  the  Morrow  patent,  and ' 


the  adoption  of  the  latter  for  the  purpose  of 
evading  the  contract  with  Farrow,  were 
found. 

After  the  decree  which  we  have  mentioned, 
the  defendant  moved  for  leave  to  amend  its 
answer,  and  to  introduce  new  testimony,  *on[585] 
the  grounds  that  the  plaintiff  knew  that  the 
broad  claim  for  a  coasting  device  in  combi- 
nation with  a  back-pedal  ing  device  had  been 
anticipated  by  the  Stover  and  Hance  pat- 
ent when  he  made  the  contract,  that  the  de- 
fendant had  been  under  a  misapprehension 
as  to  the  scope  of  the  contract  and  of  the 
suit  imtil  the  former  decision,  and  that  it 
now  had  learned  that  there  were  other  pat- 
ents which  would  defeat  any  broad  claim 
on  the  part  of  Farrow,  etc.  The  motion 
was  allowed  by  the  supreme  court,  but,  on 
a  second  special  appeal,  the  court  of  ap- 
peals held  that  the  supreme  court  was  not 
at  liberty  to  allow  the  motion  after  the  de- 
cree directing  an  account  had  been  affirmed 
by  the  court  of  appeals,  until  leave  had  been 
granted  by  the  latter;  and  also  held  that 
no  sufficient  grounds  for  an  amendment 
were  shown,  as  no  fraud  on  the  plaintiff's 
part  was  made  out,  and  it  appeared  that 
the  company  knew  of  the  Stover  and  Hance 
patent  and  sufficiently  understood  the  situa- 
Ition  when  it  made  the  contract;  and  as  the 
company  certainly  knew  the  facts  when 
its  former  answer  was  filed.  18  App.  D. 
C.  101.  We  are  satisfied  that  the  company 
suffered  no  injustice  by  this  decision,  and, 
in  view  of  our  conclusion  upon  the  merits, 
we  need  say  no  more  about  it. 

The  case  went  ta  an  account,  and,  before 
the  auditor,  Farrow  sought  to  make  the  de- 
fendant account  not  only  for  the  Morrow  de- 
vice heretofore  mentioned,  but  also  for 
another,  known  as  Exhibit  E  10,  which  the 
company  had  been  manufacturing  since  the 
bill  was  filed.  The  auditor  rejected  this 
claim  on  the  ground  that  an  important  part 
of  the  Farrow  device  was  not  used  in  E  10, 
that  there  was  a  radical  difference  in  both 
construction  and  operation,  and  that  one 
could  not  be  called  the  mechanical  equiva- 
lent of  the  other.  On  exceptions  the  audi- 
tor was  directed  by  the  supreme  court  to  in- 
clude royalties  on  E  10  in  his  account. 
Accordingly  he  made  a  further  report, 
which,  after  some  subordinate  modifications, 
was  confirmed  by  the  supreme  court  and  by 
the  court  of  appeals  (23  App.  D.  C.  411), 
and  the  defendant  ordered  to  pay  the 
amount  found  due.  From  this  decree  the 
defendant  appeals.  It  takes  the  technical 
objection  *that  E.  10  was  not  within  theCSSG'V 
seopft  of  the  bill  or  the  reference,  and  the 
substantial  one  that  it  was  not  within  the 
Rcope  of  the  contract.  There  is  also  an 
objection  to  the  allowance  of  interest,  be- 
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cause  it  was  not  claimed  in  the  earlier  hear- 
ing, but,  as  the  defendant  says,  was  waived. 

We  do  not  perceive  any  sufficient  reason 
for  saying  that  the  plaintiff  was  estopped 
to  claim  interest.  As  to  the  technical  ob- 
jections to  including  E  10  in  the  account, 
the  bill  charges  that  a  large  number  of  de- 
vices similar  to  Farrow's  are  being  manu- 
factured and  sold  by  the  defendant,  avers 
the  plaintiff's  ignorance  of  details  and 
want  of  means  of  learning  them  except  by 
discovery,  and  prays  for  disclosure  of  the 
number  of  both  the  devices  manufactured, 
sold,  and  held  by  the  defendant.  The  word 
"both''  means  in  the  context  the  Farrow 
brake  and  the  Farrow  coaster,  and  the  dis- 
closure obviously  is  intended  to  include 
substitutes.  An  account  is  prayed  of  the 
Farrow  brakes  and  of  the  device  substituted 
by  the  defendant  for  the  same.  This,  we 
think,  means  not  merely  the  specific  Morrow 
device  previously  referred  to,  but  any  de- 
vice the  defendant  might  be  using,  in  view 
of  the  plaintiff's  alleged  ignorance,  as  is 
made  plainer  by  the  fact  that  the  bill 
goes  on  to  pray  that  any  improvement  or 
elaboration  in  the  original  device  may  be 
declared  to  have  been  made  by  the  defend- 
ant for  the  benefit  of  the  parties  to  the 
contract.  The  decree  directing  an  account 
specifically  mentions  the  first  Morrow  de- 
vice, it  is  true;  but  it  declares  in  general 
terms  the  rights  of  the  plaintiff  to  royalties 
upon  all  devices  manufactured  by  the  de- 
fendant and  embodying  the  inventions  men- 
tioned in  the  contract,  and  directs  an  ac- 
count in  accordance  with  the  decree.  We 
are  of  opinion  that  these  terms  warranted 
the  auditor  in  charging  royalties  upon  any 
device  found  to  come  within  the  contract, 
and  we  agree  with  the  court  of  appeals  that 
the  defendant  had  sulfident  opportunity  to 
contest  the  claim,  and  that  therefore  the  ob- 
jection is  purely  formal.  No  special  point 
is  made  of  the  fact  tliat  the  use  was  after 
the  filing  of  the  bill. 

The  real  questions  in  the  case  ar«  wheth- 
[687]er  the  first-mentioned  *Morrow  device  and 
the  subsequent  £  10  fall  within  the  scope 
of  the  contract,  and  these  questions  depend 
more  upon  a  careful  construction  of  that  in- 
strument than  upon  nice  discriminations  be- 
tween the  patents  that  were  or  might  have 
been  issued.  If  either  of  the  contrivances 
used  embodies  the  invention  described  in 
Farrow's  applications,  then  the  defendant 
is  bound  to  account  for  it  by  the  express 
terms  of  its  covenant,  unless  the  contract 
is  at  an  end.  It  is  argued  that  the  contract 
is  at  an  end,  that  there  was  a  total  failure 
of  consideration,  because,  it  is  said,  there 
was  no  invention  disclosed  by  Farrow.  In 
answer  to  this  it  is  enough  to  say  that,  al- 
though patents  were  refused  upon  some  of 
320 


his  claims  irrespective  of  any  fault  of  tin- 
defendant,  others  were  allowed,  and  there 
was  no  such  final  adverse  action  of  the  Pat- 
ent Office  upon  either  application  as  a 
whole  as  to  exonerate  the  defendant  by  the 
terms  of  the  agreement  which  we  have  re- 
cited. An  appreciable  part  of  Farrow's  sup- 
posed invention  was  upheld  and  remained 
in  the  defendant's  hands.  We  are  spared 
the  necessity  of  considering  how  much,  or 
whether  there  was  so  considerable  a  failure 
of  what  was  expected  that  it  would  have 
warranted  a  rescission  of  the  contract  out- 
side of  its  express  terms,  by  the  fact  that 
the  defendant  still  keeps  what  was  assigned 
to  it.  On  February  15,  1898,  it  wrote  to 
Farrow  that  it  could  not  get  a  patent  that 
was  worth  a  pinch  of  snuff;  but,  so  far 
from  tendering  a  reconveyance,  went  on  to 
say  that  if  the  work  which  the  company 
was  turning  out  ''holds  up  all  right,  we  may 
be  able  to  work  your  brake  in  with  ours,  but 
as  to  this  it  is  uncertain  and  we  doubt  it." 
Of  course  the  defendant  could  not  rescind 
the  contract  without  returning  what  it  had 
received  under  it.  So  the  contract  remained  * 
in  force.  See  United  States  v.  Harvey  Steel 
Co,  196  U.  S.  310,  315,  316,  49  L.  ed.  492, 
493,  25  Sup.  Ct.  Rep.  240. 

We  come  back  to  the  construction  of  the 
contract.  The  royalty  is  to  be  ^aid  on  the 
"invention  above  referred  to."  The  use  of 
the  word  "invention"  does  not  open  the 
state  of  the  art  and  allow  the  defendant  to 
meet  the  plaintiff's  claim  by  proving  that  he 
had  invented  nothing  new.  The  royalty  i« 
to  *be  paid  on  the  invention  described  in  the[588] 
specified  applications — that  is  to  say,  on  the 
contrivances'  there  described — unless  and 
until  there  is  final  adverse  action  by  the 
Patent  Office.  That  is  the  measure  of  the 
defendant's  self-protection.  It  could  not 
have  asked  or  been  allowed  more.  For  it 
took  an  assignment  of  Farrow's  right,  title, 
and  interest,  took  charge  of  his  applications, 
and  agreed  to  defend  the  invention  against 
infringement,  which,  of  course,  involved 
maintaining  its  novelty  and  patentability. 
It  had  all  Farrow's  interests  in  its  hands, 
and  it  took  the  risk  of  their  worth,  except 
as  against  what  the  Patent  Office  might  do. 
It  should  be  repeated  that,  so  far  as  the 
company  made  any  device  embodying  Far- 
row's invention,  by  the  fair  construction  of 
its  express  covenant  it  was  bound  to  ac- 
count, whether  the  manufacture  was  osten- 
sibly Farrow's  or  not,  and  ne  was  not  left 
merely  to  an  action  for  such  damages  as 
he  could  prove. 

On  the  other  hand,  the  contract  was  not 
made  on  the  footing  that  no  coaster  or  no 
combination  of  coaster  and  brake  ever  had 
been  invented,  and  that  the  whole  field  be- 
longed to  Farrow.    Both  parties  knew  some- 
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thing  of  the  state  of  the  art.  The  very  facts 
vhieh  show  that  they  stood  on  an  equal 
ioodDg,  and  that  the  company  was  not  de- 
cared  by  Farrow,  show  that.  The  con- 
tnct  sho^TS  the  same  thing  on  its  face.  It 
recites  that  Farrow  has  invented  not  a 
mechmiiism  for  coasting  and  hraking,  but 
ti  improvement  pertaining  to  such  mechan- 
isEB.  It  was  a  contract  having  definite  ref- 
erenee  to  the  course  of  the  Patent  Office, 
zfid  was  for  the  contents  of  the  application 
already  filed.  The  application  recognizes 
the  eustence  of  coasters.  So  that  the  con- 
tract only  embraces  what  the  parties  reason- 
iWt  may  be  understood  to  have  expected  to 
be  patented.  Furthermore,  the  provision  for 
t^  eesation  of  payments  on  final  adverse 
action  must  be  applied  to  such  claims  as 
swe  rejected  for  want  of  novelty ;  and,  after 
lodi  rejection.  Farrow  can  make  the  de- 
fadant  account  only  for  the  use  of  devices 
tabodying  what  remained  of  kis  claims. 
<^tnoosIy,  also,  the  fact  that,  subject  to  the 
{inifoing  qualifications,  the  defendant  took 
■itse  risk  of  'the  value  of  Farrow's  alleged 
arnition.  even  when  coupled  with  its  cove- 
aaat  to  use  due  business  diligence  in  pushing 
IWir  sale,  did  not  preclude  it  from  using 
aiT  later  invention,  if  one  were  made  which 
reperseded  Farrow's  and  did  not  embody  it. 
Dae  bosiness  diligence  would  not  require  it 
te  eater  into  a  hopeless  contest,  and  would 
tR  prerent  it  from  avoiding  such  a  con- 
test by  purchase.  In  that  event  it  would 
■ot  be  accountable  to  Farrow  for  royal- 
,  ties  on  the  new  machine.  See  Thorn  Wire 
^  iedge  Co.  v.  Washburn  d  M,  Mfg.  Co. 
15S  U.  S,  423,  40  L.  ed.  205,  16  Sup.  Ct. 

Applying  this  construction  to  the  case, 
ttee  is  little  difficulty  in  arriving  at  our 
jai^moit.  The  defendant  at  the  original 
tearing,  when  the  first  Morrow  device  alone 
•as  in  question,  oflfered  no  evidence  to  con- 
tmot  that  of  the  plaintiflfs  expert  that  it 
m  a  palpable  attempt  to  evade  Farrow's 
nests.  Its  argument  upon  that  point  be- 
fere  OS  depended  largely  upon  the  conten- 
xtat  that,  in  view  of  the  state  of  the  art, 
Fairow's  claims  must  be  narrowly  limited, 
nd  gave  too  little  eflTect  to  the  contract. 
It  is  evident  from  the  latter  as  well  as 
from  the  evidence  that  a  patent  of  a  cer- 
ttin  breadth  was  expected.  The  plaintiff, 
« the  other  hand,  did  not  chiefly  rely  upon 
BiiBtaining  that  the  second  device,  E  10, 
»oiild  have  been  an  infringement  of  any 
^tent  that  the  contract  can  be  taken  to 
ban  contemplated,  but  depended  mainly 
opoa  construing  the  contract  as  binding  the 
defendant  to  pay  royalties  if  any  other  than 
Farrov's  braking  and  coasting  device  were 
Bed.  Therefore  a  summary  statement  of 
tltt  natore  of  the  different  devices  is  all 
IH  V.  S.  U.  S.,  Book  50. 


that  is  necessary  to  complete  our  disposi- 
tion of  the  case. 

In  Farrow's  application  and  Morrow's  first 
device  there  was  the  same  clutch  mechanism 
on  the  rear  wheel  to  permit  coasting,  and 
in  both  a  contrivance  for  bringing  a  brake 
shoe  to  bear  upon  the  rear  wheel  by  back 
pedaling.     Farrow    accomplished    this    re- 
sult by  means  of  a  hood  pivoted  to  the  bicy- 
cle frame,  embracing  the  upper  run  of  the 
chain  and  having  a  pivoted  tooth  or  pawl. 
With  the  hood  is  connected  a  rod  having 
the  brake  shoe  on  its  end.     Back  pedaling, 
causing  the  chain  to  'slacken,  lets  it  drop [690] 
down  upon  the  pawl  and  engage  it,  and 
thereby  pulls  back  the  hood  and  rod  and 
brings  the  brake  shoe  to  bear.    By  a  sec- 
ond device,  which  the  defendant  is  not  in 
a  position  to  say  was  not  patentable,  the 
brake  was  applied  by  the  front  instead  of 
the  rear  sprocket  wheel,  which,  in  case  of 
back  pedaling,  engaged  a  leVer  and  put  on 
the  brake.     Morrow  used  the  /ront  sprocket 
wheel  and  made  it  apply  a  lever  with  a 
brake  shoe  by  means  of  a  clutch.    The  de- 
tails of  the  means  of  application  differ,  but 
it   cannot  be   doubted   that,   assuming   the 
novelty   in    Farrow's   invention   which   the 
contract  assumes.  Morrow,  in  the  language 
of  the  contract,  was  embodying  that  inven- 
tion.    It  covered  the  very  thing  which  Far- 
row's invention  was  expected  and  mainly 
relied  on  to  supply.    Taking  into  account 
the  fact  that  the  defendant  did  not  make 
due  efforts  to  carry  out  his  application,  and 
that  it  certainly  does  not  appear  that  the 
Morrow  device  was  so  much,  if  at  all,  bet- 
ter than  Farrow's,  that  due  business  dili- 
gence   did   not    require   tue   company   still 
to  push  the  latter,  we  are  of  opinion  that 
on  this  item  it  properly  was  held  to  account. 
Farrow  also  embraced   a  hub   brake   in 
his  applications.    One  of  his  devices  was  to 
have  the  rear  sprocket  wheel  connect  with 
the  hub  of  the  rear  wheel  by  a  screw  clutch. 
When  the  sprocket  wheel  was  moving  for- 
ward it  was  screwed   into  fixed  connections 
with  the  hub.    When  the  pedals  were  held 
fast,  so  as  to  hold  the  sprocket  wheel  also 
fast  through  the  medium  of  the  chain,  the 
bicycle,    continuing   its    motion,   unscrewed 
the  sprocket  wheel  from  the  hub,  disconnect- 
ed it,  and  coasted.     Back  pedaling  brought 
a  projection  on  a  spring  in  and  attached 
at  one  end  to  the  rear  sprocket  and  encir- 
cling the  hub,   into  contact  with   a  fixed 
point  on  the  frame,  and  thus  caused  the 
spring    to    embrace    the    hub    so    long    as 
pressure  was  applied.    On  the  pressure  be- 
ing released,  the  spring  expanded  and  al- 
lowed the  hub  to  revolve  loosely  within  it. 
In  the  coasting  or  braking,  it  will  be  seen, 
the   sprocket   wheel   was   moved   along   its 
axis  a  short  distance  outward  from  the  rear 
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wheel,  thus  giving  a  slant  to  the  chain. 
When  a  forward  movement  was  resumed,  the 

[591]  tendency  *of  the  chain  under  the  pressure 
upon  it  to  get  back  into  a  straight  line  was- 
enough  to  carry  the  sprocket  wheel  inward 
again  upon  its  axis  so  as  to  lock  it  once 
more  to  the  rear  wheel  by  the  screw  clutch. 
There  are  further  details  but  this  simple 
outline  is  enough"  for  our  purposes,  which 
are  only  those  of  broad  comparison  and 
contrast. 

In  Exhibit  E  10  the  characteristic  later- 
al motion  of  the  sprocket  wheel  on  the  ex- 
tension of  the  hub  does  not  appear,  and 
neither  Farrow's  rotating  brake  spring  nor 
his  lever  is  used.  The  engagements  are 
effected  by  the  movement  of  a  clutch  ring 
with  cam  inclines,  the  sprocket  wheel  hav- 
ing co-operating  cam  inclines.  When  the 
sprocket  wheel  moves  forward,  the  latter 
cam  inclines  ride  upon  the  former,  force 
the  clutch  riug  inward,  and  allow  it  to 
grasp  the  hub  by  friction,  and  revolve  with 
it.  On  back  pedaling  the  square  shoulders 
of  the  cam  inclines  engage,  the  clutch  ring 
is  moved  backward  with  the  sprocket  wheel, 
and  cam  inclines  on  the  inner  side  of  the 
ring  force  a  btake  ring  inward  into  a  hol- 
low conical  brake  shoe  connected  with  the 
frame  of  the  machine,  and  having  no  rotary 
movement.  The  brake  shoe  thus  is  forced 
inwardly  into  a  brake  cup  and  effects  the 
braking  by  its  friction.  In  this  case,  as 
in  the  former,  a  general  indication  of  the 
nature  of  the  device  is  sufficient  on  the 
question  whether  the  latter  embodies  the 
former  in  the  sense  of  the  contract.  This 
question  is  answered  by  the  description 
which  we  have  given.  It  is  true  that  in 
both  the  sprocket  wheel  is  arranged  to  en- 
gage or  disengage  with  the  main  wheels 
of  tliC  machine,  to  allow  coasting  and  to 
brake  by  a  reverse  action  of  the  rider's  feet. 
But  the  methods  by  which  these  results  are 
accomplished  are  so  different  that  it  is 
only  on  the  assumption  that  Farrow  was, 
in  the  broadest  sense,  a  pioneer,  and  had 
covered  the  whole  ground,  or  at  least  that 
the  contract  put  him  in  that  position  rela- 
tively to  the  defendant,  that  the  claim  in 
respect  of  £  10  could  be  allowed.  It  is 
not  pretended  that  Farrow  occupied  such  a 
position  as  an  inventor,  and  our  construc- 
tion of  the  contract  does  not  give  it  the 
supposed  extent.    The  auditor  found  that 

[692] there  was  a  radical  'difference  between  the 
contrivances  in  construction  and  operation, 
and  there  has  not  been  and  could  not  be  a 
finding  to  the  contrary.  The  ground  on 
which  the  account  was  ordered  was  that 
the  contract  required  it,  notwithstanding 
all  the  difference  which  the  auditor  found. 
We  could  not  come  to  that  conclusion  un- 
less we  at  least  were  satisfied  that  it  was 
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inconsistent  with  due  business  diligence  in 
pushing  Farrow  for  the  defendant  to  take 
up  with  E  10.  The  witnesses  pointed  out 
important  superiorities  in  the  latter,  which 
we  need  not  repeat,  in  the  way  of  avoiding 
clogging  by  mud  or  ice,  in  applicability  to 
a  chainless  machine,  in  more  immediate 
and  certain  operation,  and  in  requiring  a 
less  continuous  exercise  of  force.  On  these 
points  they  were  not  contradicted.  If,  as 
we  think,  E  10  did  not  embody  Farrow's  in- 
vention, and  if  the  company  reasonably  and 
honestly  thought  it  a  better  thing,  it  had 
a  right  to  do  what  it  did.  We  cannot  say 
that  it  was  not  warranted  in  its  preference 
of  E  10,- or  that  it  was  not  honest  in  its 
choice.  It  follows  that,  with  regard  to 
this,  the  decree  must  be  reversed. 

There  was  evidence  that  the  defendant 
had  sold  out  to  another  company  of  a  near- 
ly similar  name.  It*  is  enough  to  say  that 
it  does  not  appear  that  the  defendant  is 
not  still  in  existence,  but,  on  the  contrary, 
it  would  seem  that  the  corporation  still 
exists. 

Decree  reversed  and  case  remanded  with 
directions  to  reinstate  the  auditor's  first 
report  bo  far  as  the  same  disallows  a  claim 
in  respect  of  E  10. 


•MINNESOTA  IRON  COMPANY,  Plff.  m[S93] 

Err,, 

V. 

BiARK  M.  KLINE. 

(See   8.   C.  Reporter's  ed.  C93>598.) 

Constitutional  law— eanal  protection  of 
tbe  lawa— lefflslatlTe  abrogation  of 
felloi^-servant  rale.— The  equal  protec- 
tion of  tbe  laws  is  not  denied  by  construiDg 
the  proviso  excepting  cases  of  injuries  sus- 
tained by  railway  employees  **wliiie  engaged 
in  the  construction  of  a  new  road  or  any  part 
thereof  not  open  to  public  travel  or  ase*** 
from  the  provisions  of  Minn.  Gen.  Stat.  1894, 
f  2701,  abrogating  the  fellow-serTant  rule. 
as  only  exempting  incomplete  railroads,  and 
therefore  as  not  excepting  from  the  opera- 
tion of  the  statute  an  accident  on  a  narrow- 
gauge  track  on  which  dump  ctfrs  were  run  by 
a  mining  company  for  the  purpose  of  strip- 
ping the  earth  from  the  surface  of  its  mine. 

[No.  96.1 

Argued  Deoemher  5,  1905,    Decided  Decern* 

her  18,  1905, 

Non. — Ae  to  the  voUdUp  of  cUub  leffi$l&- 
tion—^ee  notes  to  State  ▼.  Goodwill.  6  L.R.A. 
621 :  and  State  t.  Loomls.  21  L.R.A.  789. 

A$  to  oonttitutional  equality  of  privileges, 
immimiti€9,  and  protection — see  note  to  Louis- 
Tllle  Safety  Vault  &  T.  Co.  t.  Louisville  &  N. 
R.    Co.    14    L.R.A.    579. 

109  U.  8. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Bfinnesota  to  review  a  judgment 
nrtffiiig  a  judgment  of  the  District  Ck)urt 
•f  tbe  Coontj  of  St.  Louis,  in  that  state,  in 
kfor  of  defendant  in  an  action  to  recover 
diBiges  for  personal  injuries,  and  remand- 
iog  the  cause  for  judgment  in  plaintiff's 
favor  oo  the  verdict  of  the  jury.    Affirmed, 

See  same  case  below,  93  Minn.  63,  100  N. 
W.  681. 

Tk  facts  are  stated  in  the  opinion. 

Mr.  Frank  B.  KelloKs  argued  the  cause, 
and.  with  Messrs,  W.  W.  Billson  and  Jo- 
tepk  B.  Cotton^  filed  a  brief  for  plaintiff 
IB  error: 

Tbe  irrationality  of  the  distinction  be- 
tveen  new  and  old  roads  was  acknowledged 
br  the  supreme  court  of  the  state  in 
Schneider  v.  Chicago,  B,  d  N.  R,  Oo,  42 
Mkn.  68,  43  N.  W.  780. 

An  invidious  distinction  in  favor  of  a 
single  class  is  as  obnoxious  to  the  equality 
daase  as  a  similar  discrimination  against 
I  particular  class. 

Connolly  v.  Union  Setoer  Pipe  Oo,  184 
U.  S.  540,  554,  46  L.  ed.  679,  687,  22  Sup. 
CI  Rep.  431. 

Vr  i-i  it  necessary  that  the  character 
if  the  discrimination  or  the  attendant  cir- 
CTKUDcea  should  justify  an  inference  of 
■aiiee,  ill-will,  or  corrupt  favoritism  on 
^  part  of  the  legislature.  It  is  enough 
'iut  00  rational  basis  for  the  discrimina- 
tioi  can  be  discerned. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
lis.  b  Sup.  Ct.  Rep.  418;  Cotting  v.  Kan- 
n>  Ci(v  Stock  Yards  Co.  {Cotting  v.  Ood- 
ifi)  183  U.  S.  79,  112,  46  L.  ed.  92,  109, 
ii  Sop.  Ct  Rep.  30. 

li  all  eases  it  must  appear,  not  only  that 
a  daasification  has  bc^n  made,  but  also 
t^  it  if  one  based  upon  some  reasonable 
pwmd. 

Oulf,  0.  6  8.  F,  R,  Oo,  V.  ElUs,  165  U. 
S.  150,  165,  41  L.  ed.  666,  671,  17  Sup.  Ct. 
Eep.  255. 

Wiule  good  faith  and  a  knowledge  of 
existing  conditions  on  the  part  of  the  leg- 
iabtore  is  to  be  presumed,  yet,  to  carry 
tlttt  presumption  to  the  extent  of  always 
^AMing  that  there  roust  be  some  undis- 
c^oaed  and  unknown  reason  for  subjecting 
c^rtaiB  individuals  or  corporations  to  hostile 
>ad  discriminating  l^islation  is  to  make 
the  protecting  clauses  of  the  14th  Amend- 
acBt  a  mere  rope  of  sand,  in  no  manner 
^straining  state  action. 

Gsif,  C,  d  8.  F.  R.  Oo.  V.  Ellis,  165  U.  S. 
154,  41  lu  ed.  667,  17  Sup.  Ct.  Rep.  265. 

liC^  discriminations  cannot  be  based 
*poa  diversities  of  condition  not  logically 
nd  reasonably  related  to  them. 

Mf  C.  d  8.  F,  R,  Oo,  V.  Ellis,  165  U. 
S.  150,  155,  165,  41  L.  ed.  666,  668,  671,  17 
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Sup.  Ct.  Rep.  255;  Magoun  ▼.  IlUnois 
Trust  d  8<P0,  Bank,  170  U.  S.  283,  42 
L.  ed.  1037,  18  Sup.  Ct,  Rep.  594;  Atchison, 
f,  d  8,  F,  R,  Oo,  V.  Matthews,  174  U.  S. 
96,  43  L.  ed.  90G,  19  Sup.  Ct.  Rep.  609; 
Lake  8hore  d  M,  8,  R,  Oo.  v.  8mith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep. 
665;  BarUer  v.  Connolly,  113  U.  S.  27,  31, 
28  L.  ed.  923,  924,  6  Sup.  Ct.  Rep.  375; 
Connolly  v.  Union  8etoer  Pipe  Co,  184  U. 
S.  540,  552,  563,  46  L.  ed.  679,  686,  691, 
22  Sup.  Ct.  Rep.  431. 

Decisions  holding  fellow-servant  statutes 
valid  are  clearly  distinguishable  from  the 
case  at  bar.  The  statute  in  each  case  consid- 
ered.  made  a  classification  based  upon  the  pe- 
culiar hazards  incident  to  the  use  and  opera- 
tion of  railroads.  In  no  case  which  we  have 
been  able  to  find  has  such  a  classification  as 
this  been  sustained;  and,  if  it  is  otice  con- 
ceded that  the  l^slature  may  make  this 
classification,  there  is  no  limit  to  its  power. 
It  may  make  a  railroad  liable  for  the  negli- 
gence of  its  employees  in  grading  a  rail- 
road, and  exempt  a  contractor  in  grading  a 
street.  It  may  make  the  employees  of  a  cor- 
poration liable,  and  not  those  of  an  indi- 
vidual. This  statute  cannot,  therefore,  be 
brought  within  any  of  the  rules  laid  down  by 
this  court. 

Missouri  P,  R,  Co.  v.  Maokey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
TulUs  V.  Lake  Erie  d  W,  R,  Oo,  175  U.  S. 
348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136; 
Chicago,  R,  I,  d  P.  R.  Oo,  v.  8tahley,  11  C. 
C.  A.  88,  27  U.  S.  App.  157,  62  Fed.  363; 
Chicago,  K.  d  W.  R.  Oo.  v.  Pontius,  157 
U.  S.  209,  39  L.  ed.  675,  16  Sup.  Ct.  Rep. 
586. 

Constructions  placed  by  the  state  court 
upon  the  laws  of  the  state,  whether  common 
or  statutory,  are  reviewable  here  so  far  as 
necessary  to  determine  whether  the  party 
bringing  up  the  case  has  been  denied  by  the 
state  court  any  right  or  immunity  secured 
to  him  by  the  Constitution  of  the  United 
States. 

Gibson  v.  Mississippi,  162  U.  S.  665,  591, 
40  L.  ed.  1075,  1081,  16  Sup.  Ct.  Rep.  904; 
Atchison,  T.  d  8,  F,  R.  Oo,  v.  Mattheios, 
174  U.  S.  100,  43  L.  ed.  911,  19  Sup.  Ct. 
Rep.  609;  Yick  Wo  v.  Hopkins,  118  U.  8. 
356,  366,  30  L.  ed.  220,  226,  6  Sup.  Ct.  Rep. 
1064;  Chicago,  B.  d  Q,  R,  Oo,  v.  Chicago, 
166  U.  8.  226,  248,  41  L.  ed.  979,  988,  17 
Sup.  Ct.  Rep.  681 ;  8oott  v.  MoNeal,  154  U. 
S.  34,  44-48,  38  L.  ed.  896,  901,  902,  14 
Sup.  Ct.  Rep.  1108. 

The  statute  and  its  proviso  should  be 
read  in  the  light  of  the  railroad  business  as 
known  to  Minnesota  and  its  legislators  when 
the  statute  was  framed  and  enacted. 

Funk  V.  8t.  Paul  City  R.  Oo.  61  Minn. 
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435,  29  L.R.A.  208^  52  Am.  St.  Rep.  608, 
63  N.  W.  1099. 

The  proviso,  instead  of  being  used  as  a 
key  to  the  object  and*  policy  of  thfe  law,  as 
it  should  have  been,  has,  despite  the  strong 
presiunption  of  legislative  rationality  in 
which  the  courts  ought  to  indulge,  been  re- 
garded as  arbitrary  and  inexplicable. 

Schneider  v.  Chicago,  B,  d  N.  R,  Co.  42 
Minn.  68,  43  N.  W.  783. 

Legislation  of  this  character  is  designed 
for  the  joint  benefit  of  the  employee  and  the 
public.    . 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
209,  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1161 ;  Williams  v.  Northern  Lumber  Co.  113 
Fc*d.  382 ;  Herrick  v.  Minneapolis  d  8t.  Ir.  R. 
Co.  31  Minn.  11,  47  Am.  Rep.  771,  16  N. 
W.  413. 

Mr.  Samuel  A.  Anderson  argued  the 
cause,  and,  with  Mr.  Oeorge  M.  Nelson,  filed 
a  brief  for  defendant  in  error: 

The  national  courts  uniformly  follow  the 
construction  of  the  Constitution  and  stat- 
utes of  a  state,  given  by  its  highest  judicial 
tribunal,  in  all  cases  which  involve  no  ques- 
tion of  general  or  commercial  law,  and  no 
questior  of  right  under  the  CJonstitution 
and  laws  of  the  nation. 

Kihbe  v.  Stevenson  Iron  Min.  Co.  136  Fed. 
147;  BoUes  v.  Brimfield,  120  U.  S.  759, 
763,  30  L.  ed.  786,  788,  7  Sup.  Ct.  Rep.  736; 
Detroit  v.  Osborne,  136  U.  S.  492,  499,  34 
L.  ed.  260,  262,  10  Sup.  Ct.  Rep.  1012;  Chit 
▼.  Minnesota,  9  Wall.  35,  37,  19  L.  ed.  573, 
674;  Fairfield  v.  Gallatin  County,  100  U.  S. 
47,  50,  62,  25  L.  ed.  644,  545,  646;  Bank  of 
Hamilton  v.  Dudley,  2  Pet.  492,  7  L.  ed. 
496;  Union  Nat.  Bank  v.  Bank  of  Kansas 
City,  136  U.  S.  223,  235,  34  L.  ed.  341,  346, 
10  Sup.  Ct.  Rep.  1013. 

The  supreme  court  of  Minnesota  upheld 
the  constitutionality  of  the  statute  in  ques- 
tion by  limiting  its  operation  to  that  class 
of  railroad  employees  that  is  exposed  to  the 
hazards  and  dangers  incident  and  peculiar 
to  the  actual  operation  of  railroads. 

LavaUee  v.  St.  Paul,  M.  d  M.  R.  Co.  40 
Minn.  249,  41  N.  W.  974;  Schneider  v.  Chi- 
cago, B.  d  y.  R.  Co.  42  Minn.  08,  43  N.  W. 
783;  Johnson  v.  St.  Paul  d  D.  R.  Co.  43 
Minn.  222,  8  L.R.A.  419,  45  N.  W.  156: 
Pearson  v.  Chicago,  M.  d  St.  P.  R.  Co.  47 
Minn.  9,  47  N.  W.  302;  Steffenson  v.  Chi- 
cago, M.  d  St.  P.  R.  Co.  45  Minn.  355,  11 
L.R.A.  271,  47  N.  W.  1068;  Mikkchon  v. 
Truesdale,  63  Minn.  137,  65  N.  \V.  260; 
Blomquist  v.  Great  Northern  R.  Co.  65 
Minn.  69,  67  N.  \Y.  804;  Kreuzcr  v.  Great 
Northern  R.  Co.  83  Minn.  385,  86  N.  W. 
413. 

The  manifest  purpose  of  the  statute  is  to 
give  its  benefit  to  employees  engaged  in  the 
hazardous  business  of  operating  railroads. 
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When  thus  limited,  it  is  constitutioiial 
When  extended  further,  it  becomes  unco& 
stitutional. 

Deppe  v.  Chicago,  R.  /.  d  P.  R.  Co.  3( 
Iowa,  52;  Missouri  P.  R,  Co.  y.  HaXey,  2i 
Kan.  35;  Union  P.  R.  Co,  y.  Harrig,  32 
Kan.  416,  6  Pac.  671. 

Logically  and  on  constitutional  groiindi 
the  statute  was  necessarily  held  to  be  appli 
cable  to  persons  or  corporations  operating 
railroads  in  their  own  private  bnainess 
where  they  expose  their  employees  to  haxardi 
and  dangers  of  like  character  to  those  t< 
which  employees  of  commercial  roads  are  ex 
posed. 

Schus  y.  Powers-Simpson  Co,  86  Minn. 
447,  69  L.R.A.  887,  89  N.  W.  68;  Roe  t 
Winston,  86  Minn.  77,  90  N.  W.  122;  KxhU 
V.  Stevenson  Iron  Min.  Co.  supra. 

State  legislation  such  as  the  statute  ix 
question,  construed  as  it  has  been  by  th< 
state  supreme  court  of  Minnesota  and  the 
supreme  court  of  Kansas,  is  within  Ui« 
police  power  of  the  state,  is  a  proper  cxer 
cise  thereof,  and  does  not  violate  the  Consti 
tution  of  the  United  States. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Minneapolis  d  8t.  L.  R.  Co.  y.  Herrick,  121 
U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1176. 

Statutes  passed  by  the  state  legislature! 
in  exercise  of  the  police  power  are  not  nee 
essarily  designed  for  the  protectioD  oi 
welfare  of  the  public  generally,  as  distin 
guished  from  those  of  a  particular  class,  ai 
employees  exposed  to  peculiar  hazards. 

H olden  y.  Hardy,  169  U.  S.  366,  42  L.  ed 
780,  18  Sup.  Ct.  Rep.  383;  St.  Louis  Con»ol 
Coal  Co.  V.  Illinois,  185  U.  S.  203,  46  L.  ei 
872,  22  Sup.  Ct.  Rep.  616. 

Mr.  Justice  Holmes  deliyered  the  opia 
ion  of  the  court: 

This  is  an  action  for  the  loss  of  an  am 
by  the  plaintiff,  the  defendant  in  error 
while  repairing  an  engine  of  the  defendant 
through  the  negligence  of  a  fellow  eeryant 
A  statute  of  Minnesota  reads  as  follows 
"Every  railroad  corporation  owning  « 
operating  a  railroad  in  this  state  shall  bi 
liable  for  all  damages  sustained  by  an^ 
agent  or  servant  thereof  by  reason  of  tb* 
negligence  of  any  other  agent  or  eeryaai 
thereof,  without  contributory  negligence  oi 
his  part,  when  sustained  within  this  stats 
and  no  contract,  rule,  or  regulation  betweei 
such  corporation  and  any  agent  or  servaa 
shall  impair  or  diminish  such  liability ;  pre 
vided,  that  nothing  in  this  act  shall  be  si 
construed  as  to  render  any  railroad  oonpani 
liable  for  damages  sustained  by  any  en 
ployee,  agent,  or  servant  while  engaged  f] 
the   construction  of  a  new   road,   or   mm 
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part  thereof,  not  open  to  public  travel  or 
aae."  Minn.  Gen.  Stat.  1S94,  §  2701.  The 
tnck  on  which  the  acvident  happened  was 
t  Birrow  gauge  track,  on  which  dump  cars 
vefe  run  by  the  defendant,  a  mining  com- 
ptDj,  for  the  purpose  of  stripping  the 
ttrth  from  the  surface  of  its  mine.  The 
pliintiff  had  a  verdict  which  afterwards 
WIS  set  aside  by  the  trial  court  on  the 
iTIgrovnd  that  if  the  statute  were  'construed 
to  apply  to  this  ease  it  would  be  contrary 
to  the  14th  Amendment  of  the  Constitution 
of  the  United  States.  This  ruling  was  re- 
Tersed  by  the  supreme  court  of  the  state 
ud  judgment  was  entered  on  the  verdict. 
13  Mum.  63,  100  N.  W.  681.  The  case  then 
vu  brought  here. 

The  supreme  court  of  Minnesota  construed 
Ue  act  to  apply  to  this  case,  and  held 
it  eonsUtntional  when  so  construed.  Of 
worse,  if  the  statute  as  interpreted  is  not 
within  the  prohibitions  of  the  14th  Amend- 
aent  we  do  not  interfere  with  the  construc- 
tkm  adopted  by  the  state  court.  The  state 
eoort  held  that  the  act  was  confined  to 
t^  dangers  peculiar  to  railroads,  and  did 
lot  discriminate  against  railroad  companies 
nerdr  as  such.  It  read  the  proviso  as  only 
oemptlng  incomplete  roads,  marking  the 
Use  when  the  statute  should  take  effect, 
ud  Dot  as  confining  it  to  roads  intended 
for  pablic  travel.  Before  us  it  was  argued 
tkat  when  the  statute  was  passed  there  were 
»  priTate  railroads  in  the  state,  and  that, 
if  the  proviso  is  taken  to  mean  what  the 
eonrt  said,  the  discrimination  is  senseless 
and  unjustified;  whereas,  if  it  be  taken  to 
enfine  the  statute  to  public  roads  after 
poUic  travel  has  begun,  the  distinction  may 
be  maintained.  We  are  of  a  different  opin- 
ion Some  time  must  be  fixed  when  the 
liT  shall  begin  to  operate,  and  the  time 
vba  the  road  is  finished  is  a  natural  and 
pniper  time.  There  may  be  unavoidable 
ttd  ezoeptional  dangers  before  the  track 
ii  finished  and  while  cars  are  being  run 
ow  it  for  construction  purpoBeSy  mad  the 
MV.S. 


legislature  might  think  it  proper  that  the 
servant  should  take  the  risk  of  these  even 
if  the  negligence  of  a  fellow  servant  co- 
operated, just  as  he  takes  the  risk  of  the 
known  peculiar  dangers  when  he  sets 
about  repairing  the  effects  of  an  accident. 
The  fact  that  tliere  may  be  also  dangers  like 
those  on  the  finished  road  does  not  prevent 
the  legislature  from  considering  the  situa- 
tion as  a  whole  and  keeping  the  old  rule  on 
practical  grounds  until  the  exceptional  risks 
come  to  an  end.  It  was  assumed  in  argu- 
ment  that  the  statute  would  not  apply  to  a 
road  like  the  present  if  it  were  built  in  aid 
of  the  construction  of  a  public  railroad 
which  was  not  yet  •completed.  We  see  noth-[593] 
ing  in  the  decision  or  the  statute  to  war- 
rant the  assumption,  and  therefore  need  not 
discuss  what  the  effect  of  such  an  exception 
would  be.  Of  course,  there  is  no  objection 
to  legislation  being  confined  to  a  peculiar 
and  well-defined  class  of  perils,  and  it  is 
not  necessary  that  they  should  be  perils 
which  are  shared  by  the  public,  if  they  con- 
cern the  body  of  citizens  engaged  in  a  par- 
ticular work.  H olden  v.  Hardy,  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383. 

It  was  not  argued  that  the  statute  was 
bad  as  interfering  unduly  with  freedom  of 
contract.  There  is  no  doubt  that  that  free- 
dom may  be  limited  where  there  are  visible 
reasons  of  public  policy  for  the  limitation. 
HoldenT.  Hardy,  169  U.  S.  366,  391,  42  L.  ed. 
780,  790,  18  Sup.  Ct.  Rep.  383.  The  con- 
stitutionality of  the  law,  so  far  as  it  mere- 
ly does  away  with  the  exception  as  to  the 
negligence  of  fellow  servants  from  the  gen- 
eral law  of  master  and  servant  in  the  case 
of  railroads,  is  not  disputed.  Missouri  P. 
R.  Co.  V.  Mackey,  127  U.  S.  206,  32  L.  ed 
107,  8  Sup.  Ct.  Rep.  1161.  The  whole  case 
is  put  on  the  proviso,  and  the  argument 
with  regard  to  that  is  merely  one  of  the 
many  attempts  to  impart  an  overmathemat- 
ical  nicety  to  the  prohibitions  of  the  14th 
Amendment. 

Judgment  affi/mhedm 
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Casks  Dibposbd  of  Wrr&ouT  Opinion!. 


Ix  pAiB:  In  the  Mattkb  of  Leonidas  M- 

Uw805  €t  al    [No.  — ,  Original.] 

(See  S.  C.  Reporter's  ed.  599.) 

Motion  for  Leave  to  File  Petition  for  a 
Writ  of  Mandamus. 

Mmn.  Choi.  0.  Dey,  Ogden  Eilea, 
CVIct  J.  Hughes,  Jr.,  L.  R.  Rogers,  and 
John  A.  Street  for  petitioners. 

October  16,  1905.    Denied. 


SiMCEL  W.  Watkins,  Plaintiff  in  Error, 

V.  Ameucan  National  Bank  of  Denveb. 

P^o.  259.] 

(See  S.  C.  Reporter's  ed.  599.) 

h  Error  to  the  United  States  Circuit 
Coort  of  Appeals  for   the  Eighth  Circuit. 

See  same  case  below,  67  C.  C.  A.  110,  134 
Fed.  36. 

Mr.  Qeorgt  H.  Noyee  for  plaintjff  in 
ffTor. 

Uesm.  T.  J.  O'Donnell  and  R.  T,  Mo- 
M  for  defendant  in  error. 

October  16, 1905.  Dismissed  for  the  want 
rf  jarisdiction.  Ex  parte  Jones,  164  U.  S. 
»1,  41  L  ed.  601,  17  Sup.  Ct.  Rep.  222; 
iVeif  Puh.  Co.  V.  Monroe,  164  U.  S.  105, 
41  L  ed.  367,  17  Sup.  Ct.  Rep.  40 ;  Ar- 
hckk  V.  Blackhim,  191  U.  S.  405,  48  L. 
ed.  239,  24  Sup.  Ct.  Rep.  148 ;  Spencer  v. 
i^pion  Silk  Co.  191  U.  S.  526,  48  L.  ed. 
^,24  Sup.  Ot  Rep.  174;  Wabash  R.  Co. 
T  nannigan,  192  U.  S.  29,  48  L.  ed.  328, 
^  Sup.  a  Rep.  224. 

Petition  for  Writ  of  Certiorari  denied. 


E-A.WIMBI8H,  Superintendent,  etc.,  Appel- 
^,  V.  Henby  Jamison.     [No.  163.] 
(See  S.  C.  Reporter's  ed.  599.) 
Appeal  from  the   District   Court   of   the 

Waited  States  for  the  Southern  District  of 


See  same  case  below,  130  Fed.  351. 

Mr.  ilinter  Wimherly  for  appellant. 

Mr.  Aletander  Akerman  for  appellee. 

October  16,  1905.  Final  order  reversed 
•ith  costs,  and  cause  remanded,  with  a 
^^ion  to  quash  the  writ  and  dismiss  the 
I^ition.  Minnesota Y.Bnmdage,  180 U.S. 
^«  L  ed.  639,  21  Sup.  a.  Rep.  455; 
^  T  Burke,  179  U.  S.  399,  45  L.  ed.  249, 
21  Sop.  a  Rep.  210;  New  York  V.  Eno,  156 
^•8. 89,  39  L.  ed.  80,  16  Sup.  a.  Rep.  30; 
f«Pi<  V.  Crown,  155  U.  S.  100,  39  L.  ed.  84, 


Cedab  Rapids  Wateb  Compant,  PJaHtiff  im 
Error,  v,  CiTT  OF  Cedab  Rapids  et  dL 

[No.  3.] 

(See  S.  C.  Reporter's  ed,  600.) 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

See  same  case  below,  118  Iowa,  234,  91  N. 
W.  1081. 

Mr.  Charles  A.  Clark  for  plaintiff  in  error. 

Mr.  John  N.  Hughes  for  defendants  in 
error. 

October  23,  1905.  Dismissed  for  want  of 
jurisdiction.  Kimball  v.  Kimball,  174  U. 
S.  158,  43  L.  ed.  932,  19  Sup.  Ct.  Rep.  639; 
MilU  V.  Green,  159  U.  S.  651,  40  L.  ed.  293, 
16  Sup.  Ct.  Rep.  132;  California  v.  San 
Pablo  d  T.  R.  Co.  149  U.  S.  308,  37  L.  ed. 
747,  13  Sup.  Ct.  Rep.  876;  Little  v.  Bowers, 
134  U.  S.  547,  33  L.  ed.  1016,  10  Sup.  Ct. 
Rep.  620. 


People  of  the  State  of  Illinois  ew  rel. 
Frank  O.  Anderson,  Plaintiff  in  Error, 
V.     William     Vredenbuboh,     Insurance 
Superintendent,  etc.     [No.  15.] 
(See  S.  C.  Reporter's  ed.  600.) 
In  Error  to  tiie  Supreme  Court  of  the 

State  of  Illinois. 

See  same  case  below,  207  111.  316,  69  N.  E. 

775. 

Afr.  Charles  H.  Aldrioh  for  plaintiff  in 

error. 

Mr.  Oeo.  W.  Wall  for  defendant  in  error. 
October  23,  1905.     Dismissed  for  want  of 

jurisdiction.     Schlosser  v.  Hemphill,  198  U. 

S.  173,  49  L.  ed.  1000,  25  Sup.  Ct.  Rep.  654. 


Continental  Insurance  Company,  Plain- 
tiff  in  Error,  v.  William  Vbeoenbuboh, 
Insurance  Superintendent,  etc.     [No.  16.] 
(See  S.  C.  Reporter's  ed.  600.) 
In  Error  to  the  Supreme  Cburt  of  the 

State  of  Illinois. 

See  same  case  below,  207  111.  612,  69  N. 

E.  779. 

Mr.   Charles  H.  Aldrioh  for   plaintiff  in 

error. 

Mr.    George   W.   Wall  for   defendant   in 

error. 

October  23,  1905.     Dismissed  for  want  of 

jurisdiction.     Schlosser  v.  Hemphill,  198  U. 

a  173,  49  L.  ed.  1000,  26  Sup.  Ct.  Rep.  654. 
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Nicholas  Bowden,  Executor,  etc.,  et  al.  Ap- 
pellants, V.  City  &  County  of  San  Fran- 
cisco. [No.  17.] 
(See  S.  C.  Reporter's  ed.  600.) 
Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Messrs.  8.  W,  and  E,  B.  HoUaday  for 
appellants. 

Messrs,  Percy  V.  Long,  W.  I.  Broheck,  and 
John  8.  Partridge  for  appellee. 

October  23,  1905.  Decree  affirmed  with 
costs.  Hoadley  v.  8an  Francisco  {Clark  v. 
San  Francisco)  124  U.  S.  645,  31  L.  ed.  556, 
8  Sup.  Ct.  Rep.  659,  94  U.  S.  4,  24  L.  ed.  34, 
50  Cal.  273,  70  Cal.  320,  12  Pac.  125;  Town- 
send  ▼.  Greeley,  5  Wall.  326,  18  L.  ed.  547 ; 
arisar  v.  McDovoell,  6  Wall.  379,  18  L.  ed. 
868;  Holladay  v.  8an  Francisco,  124  Cal. 
352,  57  Pac.  146;  Board  of  Education  v. 
Martin,  92  Cal.  209,  28  Pac.  799;  Trenouth 
▼.  8an  Francisco,  100  U.  S.  251,  25  L.  ed.  626. 


Geobge  E.  Gbeen,  Appellant,  v,  Clinton  D. 

MacDougall,    United     States     Marshal, 

etc.     [Nos.  250,  251,  252.] 

(See  S.  C.  Reporter's  ed.  601.) 

Appeals  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
New  York. 

See  same  case  below,  136  Fed.  618. 

Mr,  John  G.  Johnson  for  appellant. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  to  the  Attorney  General 
Purdy  for  appellee. 

October  23,  1905.  Final  orders  affirmed 
with  costs.  Beavers  v.  Henkel,  194  U.  S.  73, 
48  L.  ed.  882,  24  Sup.  Ct.  Rep.  605;  Benson 
▼.  Henkel,  198  U.  S.  1,  49  L.  ed.  919,  25 
Sup.  Ct.  Rep.  569;  Hyde  v.  Shine,  199  U.  S. 
84,  50  L.  ed.  90,  25  Sup.  Ct  Rep.  760; 
Greene  v.  Henkel,  183  U.  S.  249,  46  L.  ed. 
177,  22  Sup.  Ct,  Rep.  218. 


John  J.  Delahanty,  Plaintiff  in  Error,  v, 
William  T.  Pitkin  et  al,    [No.  26.] 
(See  S.  C.  Reporter's  ed.  602.) 
In  Error  to  the  Supreme  Court  of  Errors 

of  the  State  of  Connecticut. 

See  same  case  below,  76  Cbnn.  412,  56  Atl. 

881. 

Messrs,  Letcis  E,  Stanton  and  Sidney  E. 

Clarke  for  plaintiff  in  error. 

Messrs,  Charles  E,  Perkins  and  Wm,  Wal- 
do Hyde  for  defendants  in  error. 

October  30,  1905.    Dismissed  for  the  want 

of  jurisdiction.    Giles  ▼.  Teasley,  193  U.  S. 

146,  48  L.  ed.  655,  24  Sup.  Ct  Rep.  359; 

Remington  Paper  Co,  v.  Watson,  173  U.  S. 

443,  43  L.  ed.  762,   19  Sup.  Ct.  Rep.  456; 

Smalley  v.  Laugenour,  196  U.  S.  93,  49  L. 

ed.  400,  25  Sup.  Ct.  Rep.  216;  Wabash  R, 

Co.  V.  Flannigan,  192  U.  S.  29,  48  L.  ed. 

328,  24  Sup.  Ct  Rep.  224. 
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Fabicebs'  Loan  &  Tbust  Company  et  ^ 

Appellants,  v.  City  of  Sioux  Falls  et  al 

[No.  296.] 

(See  S.  C.  Reporter's  ed.  601.) 

Appeal  from  the  United  States  Circuil 
Court  of  Appeals  for  the  Eighth  Circuit 

See  same  case  below,  131  Fed.  890. 

Messrs.  D,  T.  Watson,  Bart  let  t  Tripp^ 
John  H:  Voorhees,  Park  Davis,  and  Chas.  O. 
Bailey  for  appellants. 

Messrs.  Hosmer  H.  Keith  and  R.  H.  War- 
ren for  appellees. 

October  23,  1905.  Dismissed  for  the  want 
of  jurisdiction.  Arbuckle  v.  Blackburn,  191 
U.  S.  405,  48  L.  ed.  239,  24  Sup.  Ct  Rep. 
148;  Newburyport  Water  Co.  v.  yewbury- 
port,  193  U.  S.  662,  48  L.  ed.  795,  24  Sup^ 
Ct.  Rep.  553;  Underground  R.  Co.  v.  Sew 
York,  193  U.  S.  416,  48  L.  ed.  733,  24  Sup, 
Ct.  Rep.  494;  Skaneateles  Watericorks  Co. 
v.  Skaneateles,  184  U.  S.  354,  46  L.  ed.  585, 
22  Sup.  Ct.  Rep.  400;  McCain  v.  Des  Moinr^, 
174  U.  S.  168,  43  L.  ed.  936,  19  Sup.  Ct  Rep. 
644. 

Petition  for  Writ  of  Certiorari  denied. 


Edwabd  White,  Appellant,  v.  Augusta  Pat- 
ten Gloveb  et  al.    [No.  36.] 
(See  S.  C.  Reporter's  ed.  602.) 
Appeal  from  the  Court  of  Appeals  of  the 

District  of  (Columbia. 

See  same  case  below,  23  A  pp.  D.  C.  389. 
Messrs.  E.  F.  Colladay,  L.  T.  Miehentr, 

Clayton  E.  Emig,  and  Chester  H.  Krum  lor 

appellant 

Messrs.    Corcoran    Thorn   and    Benrp   P. 

Blair  for  appellees. 

November  6,  1905.    Decree  affirmed  with 

costs. 


Thomas  R.  Shaw,  Receiver,  etc.  Plaintiff  fc 
Error,   v.    National   German -Amkeican 
Bank  of  St.  Paul,  Minn.     [No.  115,] 
(See   S.  C.  Reporter's  ed.  603.) 
In   Error   to   the   United   States    Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

See  same  case  below,  65  C.  C.  A.  620,  132 
Fed.  658. 

Mr.  Guy  C.  B.  Corliss  for  plaintilT   ia 
error. 

Jiff.  J.  W.  Lusk  for  defendant  in  errc»r. 
November  13,  1905.  Judgment  affirmed 
with  costs.  California  Nat.  Bank  r.  Ken- 
nedy, 167  U.  S.  362,  42  L.  ed.  198.  17  Sup. 
Ct.  Rep.  831 ;  First  Nat.  Bank  t.  Hatckims, 
174  U.  S.  364,  43  L.  ed.  1007,  19  Sup,  Ct 
Rep.  739;  Scott  v.  Deweese,  181  U.  S.  202, 
45  L.  ed.  822,  21  Sup.  Ct  Rep.  585;  Mmtte- 
son  ▼.  Dent,  176  U.  S.  621,  44  L.  ed.  571, 
20  Sup.  Ct  Rep.  419. 

Case  remanded  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  MiniMaota. 

199  v.m. 


HOI. 


MEM0BAin>T71C   CASES. 
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Babt  J.  Gaktwsll  ei  oL,  Plaintiff 8_  in  Er- 

for,  V.  State  of  Missoxjbi.    [No.  38.] 

(See  &  a  Reporter's  ed.  602.) 

Iq  Error  to  the  Supreme  Court  of  the 
8tite  of  Ifissouri. 

S«e  same  case  below,  179  Mo.  245,  78  S. 
W.  5ov. 

Umn.  Berry  J,  CanttoeU  and  John  E, 
iitkjf  for  plaintiffs  in  error. 

Uatn,  Htrhert  8.  Hadley,  North  T,  (Gen- 
try, tad  John  H.  Murphy  for  defendant  in 
OTor. 

Xorember  6,  1905.  Judgment  affirmed 
liti  eosta.  Holden  v.  Hardy,  169  U.  S.  366, 
CL  ed.  780,  18  Sup.  Ct.  Rep.  383;  Jacob- 
m  r.  Mouachusetts,  197  U.  S.  11,  49  L.  ed. 
ttS,  25  Sup.  Ct.  Rep.  358 ;  Jackson  ew  dem. 
Btri  T.  Lamphire,  3  Pet.  280,  7  L.  ed.  679. 


Cmzo's  National  Bank  et  al.,  Plaintiffs 
ti  Error,  v.  Commonwealth  of  Ken- 
TCCKT,  use,  etc.,  of  Botle  County.     [No. 

S<e  S.  C.  Reporter's  ed.  603.) 

1b  Error  to  the  Court  of  Appeals  of  the 
Stite  of  Kentucky. 

^  same  case  below,  25  Ky.  L.  Rep.  2100, 
» 1 W.  158. 

Mr.  Robert  T.  Quisenberry  for  plaintiffs 
ia  error. 

Mr.  Jokn  W.  Yerkes  for  defendant  in  er- 

BT. 

^^^ember  13,  1905.  Dismissed  for  the 
'^a  of  jtirisdiction.  Schlosser  v.  Hemphillf 
1«  C.  S.  173,  49  L.  ed.  1000,  25  Sup.  Ct. 


Ii  THE  Mattes  of  William  W.  Biebce, 
UwTEj),  Petitioner.     [No.  14,  Original.] 
'S«  S.  C.  Reporter's  ed.  603.) 
huikm  for  a  Writ  of  Mandamus  against 
^  chid  justice  and  associate  justices  of 
t^  Soprone    Court    of    the    Territory  of 
^^m,  eonmianding  them  to  grant  an  ap- 
?<»l  or,  in  the  alternative,  for  a  Writ  of 
Certiorari  to  bring  the  case  before  the  Su- 
Peme  Court  of  the  United  States. 
See  same  case  below,  16  Haw.  418. 
Mr-  Cku.  H,  Aldrich  for  petitioner. 
Ko  opposition. 

^)H«odMr  4,  1905.  Leave  to  file  petition 
fe  Writi  of  Mandamus  or  Certiorari  grant- 
^  ttd,  on  consideration  thereof  and  of  the 
'Wffd  prcsoited  therewith,  it  is  ordered 
^tt  appeal  be,  and  it  is  hereby,  allowed, 
•'^^  prejudice,  from  the  judgment  of 
*e  Soprane  Court  of  tne  Territory  of 
S*^  in  the  case  of  Bierce  y.  Hutohins, 
^*  ^».  418,  on  appellant  giving  bond  in 
^  poal  smn  of  $1,000,  conditioned  ac- 
*^  to  law,  and  approved  by  the  chief 
^*^  of  said  supreme  court  or  an  asso- 
^  jwtiee  thereof . 


Allison  D.  Gibbs,  Plaintiff  in  Error,  v. 
ROBEBT  S.  McDouGALL.     [No.  42.] 
(See  S.  C.  Reporter's  ed.  602.) 
In  Error   to  the  Supreme   Court  of  the 

Philippine  Islands. 
Messrs,  John  F.  Shafroth,  Piatt  Rogera, 

and  F.  E,  Gregg  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
November   13,    1905.     Dismissed   for  the 

want  of  jurisdiction.    Schlosser  v.  Hemphill, 

198  U.  S.  173,  49  L.  ed.  1000,  25  Sup.  Ct. 

Rep.  654. 


John  C.  Cobe,  Jb.,  et  aZ.,  Appellants,  v. 
United  States  et  oZ.     [No.  66.] 
(See  S.  C.  Reporter's  ed.  604.) 
Appeal   from    the   Circuit   Court   of  the 
United  States  for  the  Northern  District  of 
California. 

Mr.  Hamilton  Oay  Howard  for  appellants. 
Messrs.  H.  G.  Piatt  and  Richard  Bayne 
for  appellees. 

December  4,  1905.  Dismissed  for  want  of 
jurisdiction.  Gwin  v.  United  States,  184  U. 
S.  672,  46  L.  ed.  746,  22  Sup.  Ct.  Rep.  526 ; 
Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47-56,  36  L.  ed.  340-343,  12  Sup.  Ct.  Rep. 
517;  American  Constr.  Co.  v.  Jacksonville^ 
T.  d  K.  W.  R.  Co.  148  U.  S.  372-383,  37 
L.  ed.  486-491,  13  Sup.  Ct.  Rep.  758 ;  Borg- 
meyer  v.  Idler,  159  U.  S.  408,  40  L.  ed.  199, 
16  Sup.  Ct.  Rep.  34;  Muse  v.  Arlington  Ho- 
tel Co.  168  U.  S.  430,  42  L.  ed.  531,  18  Sup. 
Ct.  Rep.  109;  act  of  March  3,  1891  (25 
Stat,  at  L.  826,  chap.  517,  §§  5  &  6,  U.  S. 
Omp.  Stat.  1901,  pp.  549,  550). 


Wabash  Railboao  Company,  Plaintiff  fi» 
Error,  v.  Genevieve  Halstead  Mathew. 
[No.  92.] 

(See  S.  C.  Reporter's  ed.  605.) 
In  Error  to  the  Kansas  City  Court  of  Ap- 
peals, State  of  Missouri. 
See  same  case  Delow(Mo.  App.)  78  S.W.  27L 
Mr.  W,  H.  Blodgett  for  plaintiff  in  error. 
Mr,  Grant  I.  Rosenzweig  for  defendant  in 
error. 

December  11,  1905.  Judgment  affirmed, 
with  10  per  cent  damages,  in  addition  to 
interest  and  costs. 


Lbonidas  M.  Lawson  et  al..  Petitioners,  o. 

United  States  MmiNO  Company.    [No. 

264.] 

(See  S.  C.  Reporter's  ed.  605.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tae  :ii:i^th  Circuit. 

Messrs,  Ogden  Hiles,  Charles  J,  Hughee, 
Jr.,  L.  R.  Rogers,  and  C.  C.  Dey  for  peti- 
tioners. 

Messrs.  Geo.  Sutherland,  Waldemar  Van 
Cott,  and  Edward  M.  Allison,  Jr.,  for  re- 
spondent. 

October  16,  1905.    Granted. 


604-600 


BuFBEMB  Court  or  thb  Unitd>  States. 


Oct.  Temi 


MoBiLB  Tbansfobtation  Cohpant,    Appel- 
lant, V.  Cm  OF  Mobile  ei  al,    [No.  103.] 
(See  S.  C.  Reporter's  ed.  604.) 
Appeal   from  the  United   States   Circuit 

Court  of  Appeals  for  the  Fifth  Circuit. 
See  same  case  below,  60  C.  C.  A.  680,  125 

Fed.  1003. 
Messrs.  Frederick  G.  Bromherg  and  Eii- 

gene  H.  Lewis  for  appellant. 

Messrs.  Harry  T.  and  Gregory  L.  Smith 

for  appellees. 

December  11,  1005.     Dismissed  for  want 

of  jurisdiction.  Act  March  3,  1891  (26  Stat 

at  L.  826,  chap.  517,  §  6,  U.  S.  Comp.  Stat 

1901,  p.  549) ;  Colorado  Cent,  Consol.  Min. 

Co,  V.  Turck,  150  U.  S.  138,  37  L.  ed.  1030, 

14  Sup.  Ct.  Rep.  35;  Rouse  v.  Letcher,  156 

U.  S.  47,  39  L.  ed.  341,  15  Sup.  Ct.  Rep.  266; 

Carey  v.  Houston  d  T,  C,  R,  Co,  161  U.  S. 

115,  40  L.  ed.  638,  16  Sup.  Ct.  Rep.  637; 

Ea  parte  Jones,  164  U.  S.  691,  41  L.  ed. 

601,   17   Sup.   Ct.  Rep.   222;    Gableman  v. 

Peoria,  D,  d  E,  R.  Co.  179  U.  S.  335,  339, 

45  L.  ed.  220,  223,  21   Sup.  Ct.  Rep.  171; 

ArbuckU  v.  Blackburn,  191  U.  S.  405,  48 

L.  ed.  239,  24  Sup.  Ct.  Rep.  148 ;  Spencer  v. 

Duplan  Silk  Co.  191  U.  S.  526,  48  L.  ed. 

287,  24  Sup.  Ct  Rep.  174;  Mobile  Transp. 

Co,  V.  MobiU,  187  U.  S.  482,  47.  L.  ed.  269, 

23  Sup.  Ct  Rep.  170;  Mobile  Transp.  Co,  v. 

Mobile,  195  U.  S.  631,  49  L.  ed.  353,  25  Sup. 

Ct  Rep.  789. 


R.  J.  Walbridob,  Petitioner,  v.  W.  P.  Walk- 
er &  Co.     [No.  265.] 
(See  S.  C.  Reporter's  ed.  605.) 
Petiti<m  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

See  same  case  below,  68  C.  C.  A.  569,  136 

Fed.  19. 
Mr,  R.  L.  Batts  for  petitioner. 
No  opposition. 
October  16,  1905.     Denied. 


P.   S.   Bailey,   Petitioner,   v,  Thomas   P. 

WiLLEFORD.       [No.   277.] 

(Sec  S.  C.  Reporter's  ed.  606.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  ca«e  below,  136  Fed.  382. 

Mr.  H,  J.  Haynstcorth  for  petitioner. 

Mr.  Robert  B.  Redtcine  for  respondent 

October  16,  1905.     Denied, 


Joseph  Bisso  et  al..  Petitioners,  v.  Mal- 

VINA    L.    QUINETTE.      [No.    279.] 

(See  S.  C.  Reporter's  ed.  606.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  0)urt  of  Appeals  for 
the  Fifth  Circuit 

See  same  case  below,  136  Fed.  825. 

Messrs.  L.  C.  Quintero  and  John  D.  Grace 
for  petitioners. 

No  opposition. 

October  16,  1905.    DmML 
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Joseph  R.  DeLamab,  Petitioner,  v.  Uta 
Nevada  Company.    [No.  265.] 
(See  S.  C.  Reporter's  ed.  605.) 
Petition  for  a  Writ  of  Certiorari  to  t 

United  States  Circuit  Court  of  Appeals  f 

the  Ninth  Circuit 

See  same   case  below,  66  0.  C   A.   1? 

133  Fed.  113. 
Mr.  E,  8.  Pillsbury  for  petitioner. 
Messrs.  James  G,  Maguire,  W,  H.  Met^c 

and  J,  T,  Houm  for  respondent 
October  16,  1905.     Denied, 


Lewis   C.   Bubnes   et   dL,   PeiitiamerB, 
Frances  B.  Bubnes  et  al.     [No.  271 
(See  S.  C.  Reporter's  ed.  605.) 
Petition  for  a  Writ  of  Certiorari  to  t 

United  States  Circuit  Court  of  Appeals  f 

the  Eighth  Circuit 

See  same  case  below,  137  Fed.   781. 
Messrs.  Stephen  8.  Broum,  John  B,  D 

man,  A,  P,  Jetmore  and  8,  M,  Gardenhi 

for  petitioners. 

Messrs,  O,  M,  Spencer,  Frank  Hagerm 

and  V^ton  Pike  for  respondeota. 
October  16,  1905.     Denied. 


Big  Six  Development  Company,  Petitit 
er,  V.  S.  DuFTiELD  Mitchell.     [No,  27< 
(See  S.  C.  Reporter's  ed.  606.) 
Petition  for  a  Writ  of  Certiorari  to  t 

United  States  Circuit  Court  of  Appeals  i 

the  Eighth  Circuit. 

See    same    case    below,    1   L.RJL(N.£ 

332,  138  Fed.  279. 

Messrs.   Frank   Hagerman  and    Jno.   1 

Halliburton  for  petitioner.         ; 
Mr.  8,  Dufpeld  Mitchell  pro  se. 
October  16,  1905.    Denied, 


Mtva  Indemnity  Company,  PetitUmea^, 
William  M.  Laod  et  al.     [No.  410.] 
(See  S.  C.  Reporter's  ed.  606.) 
Petition  for  a  Writ  of  Certiorari  to  1 

United  States  Circuit  Court  of  Appeals  I 

the  Ninth  Circuit 

See  same  case  below,  68  C.   C   A.  S 

135  Fed.  636. 
Messrs.  Joseph  C.  Campbell,  Wm,  B.  M 

son  and  Geo.  M.  MacKellar  for  petition 
Messrs.  C.  E.  8,  Wood  and  Geo,  H,  fl 

Hams  for  respondents. 
October  16,  1905.     Dented. 


J.  B.  Orcutt  Company  et  oL,  Petitiom 
V.  Charles  H.  Green  et  at     [No.  40 
(See  S.  C.  Reporter's  ed.  606.) 
Petition  for  a  Writ  of  Certiorari  to 

United  SUtes  Circuit  Court  of  Appeals 

the  Second  Circuit  * 

Messrs,   Chas.   Cottles   Tucker,    J,    Mil 

Kcnyon,  and  Reginald  8.  Buidekoper  for 

titioners. 

Mr.  H,  D,  BaUey  for  respondents. 
October  23,  1906.    Qrmmied. 

X9m  u. 
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AjfZEiaur  Suhett  Coicpant  of  New  Tobk, 

Petitiomer,  v.  Campbell    &    Zell    Com- 

fAXT.    [No.  379.] 

(See  8.  C  Beporter's  ed.  607.) 

FetitioD  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  138  Fed.  531. 

Mr.  Henry  Wheeler  for  petitioner. 

Mr.  Byron  B.  Crowell  for  respondent. 

October  23,  1905.    Denied, 


P.  &UIVOBD  Ross,  Inoobpobated,  Petitioner f 
f.  The  Steamship   "Citt  op   Bibmino- 
HAM,"  etc     [No.  418.] 
(See  a  C.  Reporter's  ed.  607.) 
Fetitaoii  for    Writ  of  Certiorari  to   the 

fiited  States  Circuit  Court  of  Appeals  for 

tk  Second  Cin^it. 
See  nme  case  below,  138  Fed.  555. 
Jff.  Robert  D.  Benedict  for  petitioner. 
Mr.  CharleB  8.  Haight  for  respondent. 
October  23,  1905.     Denied. 


T.  W.  Habrison,  Petitioner,  v.  Remington 

PiPB  Company.     [No.  423.] 
f^  S,  C.  Reporter's  ed.  607.) 

PrtHion  for  a  Writ  of  Certiorari  to  the 
tiited  States  Circuit  Court  of  Appeals  for 
C*  Eighth  Circuit. 

^  same  case  below,  140  Fed.  385. 

H^vn.  W.  E.  Rossington  and  Ohaa.  Blood 
f^^tk  for  petitioner. 

So  o|)position. 

October  23,  1905.     Denied. 


to  Railboad    Company,    Petitioner,    v. 

to  k  Westebn  Tbanspobtation  Com- 

?WT.    [No.  433.] 

5«e  S.  C.  Reporter's   ed.  607.) 

Petition  for  a  Writ  of  Certiorari  to  the 
'  sited  States  Circuit  Court  of  Appeals  for 
i*  Serenth  Circuit. 

*««n.  C.  E.  Kremer  and  W.  O.  Johnson 
^  petitioner. 

^'ftm.  Harvey  D.  Ooulder,  8.  H.  Holding, 
ttd  /.  8.  Masien  for  respondent. 

October  30,  lOOo.     Granted, 


CsniD  States  of  Amebica  et  dl.,  Petition- 
tn,  fj.  William  B.  Kibk.     [No.  442.] 
'See  a  C.  Reporter's  ed.  607.) 
J^rtitioii  for  a  Writ  of  Certiorari  to  the 

^>ited  SUtes  Circuit  Court  of  Appeals  for 

■e  Second  Circuit. 
See  same  case  below,  137  Fed.  753. 
^  Attorney  Qtmermt  and  the  SoCicitor 

^^*»mI  for  petitioners. 
IfewM.  Ahram  J.  Rote    and    Alfred    O, 

^^^  for  respondent. 
-^*»«aker  6, 1905.    Denied. 


Pbessed  Steel  Cab  Company,  Petitioner, 
V,  John  M.  Hansen.     [No.  446.] 
(See  S.  C.  Reporter's  ed.  608.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Cir?uit  Court  of  Appeals  for 

the  Third  Circuit. 
See  same  case  below,  137  Fed.  403. 
Mr,  Philander  C,  Know  for  petitioner. 
Messrs,  D.  T,  Watson  and  Oeo.  B,  Gordon 

for  respondent. 
November  6,  1005.    Denied. 


Eabl  a.  Thissell,  Petitioner,  v.  V,  8.  Bob- 
bin &  Shuttle  Company.     [No.  425.] 
(See  S.  C.  Reporter's  ed.  608.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
See  same  case  below,  137  Fed.  1. 
Mr,  Warren  Ossro  Kyle  for  petitioner. 
Messrs,  Cyrus  M,  Van  8lyck  and  Wm.  M. 

Richardson  for  respondent. 
November  13,  1005.    Denied, 


Westebn  Woolen  Mill  Company,  Petition^ 

er,  V,  Nobthebn  Assubance  Company  of 

London.     [No.  440.] 

(See  S.  C.  Reporter's  ed.  608.) 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  139  Fed.  637. 

Messrs.  W,  H.  Rossington  and  Chas.  Blood 
Smith  for  petitioner. 

Messrs.  Chas.  J,  Green  and  Ralph  W. 
Breckenridge  for  respondent 

November  27,  1905.    Denied. 


Habway  Dyewood  k  Extbaot  Manxtfao- 
tubino   Company  et   al..  Petitioners,  v. 
Hemolin  Company.     [No.  273.] 
(See  S.  C.  Reporter's  ed.  608.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  138  Fed.  54. 
Mr.  W.  P.  Preble,  Jr.,  for  petitioners. 
Mr.  Harold  Binney  for  respondent. 
December  4,  1905.    Denied, 


Alexandeb  von  Fabeb-Castell,  Petitionary 
V.  John  Ebebhabd  Fabeb.     [No.  403.] 
(See  S.  C.  Reporter's  ed.  609.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  tor 

the  Second  Circuit. 

See  same  case  below,  139  Fed.  257. 
Messrs.  Joseph  H.  Choate  and  Frederick 

W,  Hinrichs  for  petitioner. 
Mr,  Benjamin  F,  Tracy  for  respondent. 
December  4,  1905.    Denied. 

3di 
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Supreme  Coukt  or  the  United  States. 


Oct.  Tebm, 


American  Sewage  Disposal  Company  of 
Boston,    Petitioner,    v.    City    op    Paw- 
tucket.     [No.  444.] 
(See  S.  C.  Reporter's  ed.  609.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 

See  same  case  below,  138  Fed.  811. 
Mr,  Edward  P.  Payson  for  petitioner. 
Mr,  Wm,  R.  Tillinghast  for  respondent. 
December  4,  1905.    Denied. 


Hates  Youno  Tie  Plate  Company,  Peti- 
tioner, V,  St.  Louis  Transit  Company. 
[No.  466.] 

(See  S.  C.  Reporter's  ed.  609.) 
f'etition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
See  same  case  below,  137  Fed.  80. 
Meears.   James     L.    Hopkins,   Alfred   A, 

Bioks,  and  J,  8,  Barker  for  petitioner. 
No  opposition. 
December  4,  1905.    Denied. 


Beweragb  ft  Water  Board   of    New  Or- 
leans, Petitioner,  v.  National  Contraot- 
INO  (^.     [No.  502.) 
(See  S.  C.  Reporter's  ed.  609.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
See  same  case  below,  141  Fed.  325. 
Mesftrs,  Omer  Villere  and  8.  L,  Oilmore 

for  petitioner. 
No  opposition. 
December  11,  1905.    Denied, 


Cheung  Htm  Nim,  Appellant,  v.  United 
States  [No.  146];  Chew  Hing,  Appel- 
lant, V.  United  States  [No.  147];  Lee 
Yue,  Appellant,  v.  United  States  [No. 
148];  Chin  Chew  Fong,  etc..  Appellant, 
V.  United  States  [No.  149] ;  Cheung 
Pang,  Appellant,  v.  United  States  [No. 
160]. 

(See  S.  C.  Reporter's  ed.  609.) 
Appeals  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 
Mr.  Oliver  Dibble  for  appellants. 
The  Attorney  General  for  appellee. 
October  10,  1905.    Dismissed,  per  stipula- 
tion, on   motion  of  Mr,   Bolicitor  General 

Eoyt  for  the  appellee. 
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Giuseppe  Marmo,  Appellant  v,  William  G. 

Nicoll,  Sheriff  of  the  County  of  Essex* 

N.  J.     [No.  428.] 

(See  S.  C.  Reporter's  ed.  610.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey. 

Mr,  Charles  F.  Wilson  for  appellee. 

No  one  opposed. 

October  10,  1905.  Docketed  and  Di^* 
missed  with  costs,  on  motion  of  Mr,  Charles 
F,  Wilson  for  the  appellee. 


New    York    Life    Insurance    Company, 

Plaintiff  in  Error,  v,  Annie  E.  English. 

[No.  41.) 

(See  S.  C.  Reporter's  ed.  610.) 

In  Error  to  the  CJourt  of  Civil  Appeals  of 
the  First  Supreme  Judicial  District  of  the 
State  of  Texas. 

See  same  case  below,  79  S.  W,  616. 

Messrs,  George  W,  Hubbell,  Jas.  H,  Mo- 
Intosh,  and  Frederic  D,  McKenney  for 
plaintiff  in  error. 

Messrs.  John  Wharton  Clark  d  Win- 
Chester  Kelso  for  defendant  in  error. 

October  10,  1905.  Dismissed  with  costs, 
on  motion  of  Mr,  Frederic  D,  McKenney  for 
the  plaintiff  in  error. 


Tagoma    Mill    Company,    Petitioner,    o. 

Black  Hills  &  Northwestern  Railway 

Company  et  al,    [No.  76.] 

(See  S.  C.  Reporter's  ed.  610.) 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

See  same  case  below,  63  C.  C.  A,  544,  121^ 
Fed.  312. 

Messrs.  James  M.  Ashton,  E,  C.  Hughes, 
and  Frederic  D.  McKenney  for  petitioner. 

Mr.  James  B.  Howe  for  respondents. 

October  10,  1905.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr,  Frederic  D,  McKen^ 
ney  for  the  petitioner. 


Wabash  Railroad  Company,  Plaintiff  in 
Error,  v,  W.  H.  Summers.     [No.  93.] 
(See  S.  C.  Reporter's  ed.  610.) 
In  Error  to  tiie  Kansas  City  Court  of 

Appeals,  State  of  Missouri. 
Mr,  W,  H,  Blodgett  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
October  10,  1905.    Dismissed  with  coets» 

on  motion  of  counsel  for  the  plaintiff  in 

error. 

199  V.  S» 
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C.  yL  Babrxs,  Matob,  ete.,  ei  al.,  Appel- 
kmtt,  V.  C.  W.  TnsNXB  ei  aL    [No.  100.] 
(See  &  C.  Reporter's  ed.  611.) 
Appeil  from  the  Supreme  Court  of  the 

Territory  of  Oklahoma. 
Me$9n.  Henry  E.  Asp  and  L.  E,  Payeon 

for  appellants. 
Xo  appearance  for  appellees. 
October  10,   1905.     Diamieaed  with  costs, 

a  motion  of  counsel  for  the  appellants. 


SAiHHrAL  AodDKirr  Socnrr,  Plaintiff  in 

Error,  v.  William  Bbuob  Mabtin,  Judge, 

etc.    [No.  120] 

(See  S.  C.  Reporter's  ed.  611.) 

In  Error  to  the  Supreme  Court  of  Appeals 
d  \kt  State  of  Virginia. 

Mr.  James  E.  Heath  for  plaintiff  in  error. 

So  appearance  for  defendant  in  error. 

October  10,  1905.  Dismissed  with  costs, 
m  motion  of  counsel  for  the  plaintiff  in 
«nir. 


Gun  E   Gbben,    Plaintiff   in  Error,   v, 
hkrw  Stewabt.     [No.  132.] 
(Sec  S.  C.  Reporter's  ed.  611.) 
Ii  Error  to  the  Court  of  Appeals  of  the 

Kstrict  of  Cblumbia. 
Mr.  John  Ridout  for  plaintiff  in  error. 
Mr,  Charles  W.  Clagett  for  defendant  in 

WOT. 

October  10,   1905.     Dismissed  with  costs, 
•  BQtkm  of  counsel  for  the   plaintiff  in 


Piso  l^BBi  et  al..  Plaintiffs  in  Error,  v. 
Pmo  C.  COBBEA  T  RODBIGUEZ  ct  al.     [No. 

m.] 

(See  S.  C.  Reporter's  ed.  611.) 
Ii  Error   to    the   District   Court   of  the 
Caited  SUtes  for  the  District  of  Porto  Rico. 
Mr.  y.  B.  K.  Pettingill  for  plaintiffs  in 


Ko  appearance  for  defendants  in  error. 

October  10,  1905.     Dismissed  with,  costs, 

0>  motion  of  counsel   for  the  plaintiffs  in 
error. 


Cbcioo  k  Ebix  Railboad  Company,  Plain- 
tiff  m  Error,  v.  J.   W.  Jaoobt,  Admin- 
mnioT,  etc    [No.  143.] 
(See  S,  C.  Reporter's  ed.  612.) 
Ib  Error  to  the  Supreme  Court  of  the 

R»te  of  Ohio. 
Mr.  John  H,  Doyle  for  plaintiff  in  error. 
Ko  appearance  for  defendant  in  error. 
October  10,  1905.     Dismissed  with  costs, 

A  motion  of  counsel  for  the  plaintiff  in 

CTor. 


Wabash  Railboad  Company,  Plaintiff  in 
Error,  v,  John  Sloop.     [No.  189.] 
(See  S.  C.  Reporter's  ed.  612.) 
In  Error  to   the  Kansas  City  Court  of 

Appeals,  State  of  Missouri. 

Mr,  W.  H.  Blodgett  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
October  10,  1005.    Dismissed  with  costs, 

on  motion  of  counsel  for  the   plaintiff  in 

error. 


WnxiAM  C.  JuTTE,  Plaintiff  in  Error,  v. 
monongahela  riveb  consolidated  coal 
&  Coke  Company.     [No.  205.] 
(See  S.  C.  Reporter's  ed.  612.) 
In  Error  to  the  Supreme  Court  of  the 

State  of  Pennsylvania. 
Messrs.   Wm.  B,  Rodgers  and  Henry  A. 

Davis  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
October  10,  1005.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


Jebby  E.  Donovan,  Plaintiff  in  Error,  «. 

Michael  T.  Bebby.     [No.  364.] 

(See  S.  C.  Reporter's  ed.  612.) 

In  Error  to  the  Superior  Court  of  the 
State  of  Massachusetts. 

See  same  case  below,  188  Mass.  353,  74 
N.  J!).  603. 

Mr.  Arthur  D,  Hill  for  plaintiff  in  error. 

Mr.  John  J.  Winn  for  defendant  in  error. 

October  10,  1005.  Dismissed  with  costs, 
per  stipulation. 


United   States,   Appellant,   v.    Missoubi, 

Kansas,  &  Texas  Railway  Company  et 

al,     [No.  2.] 

.(See   S.  C.  Reporter's  ed.  612.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kansas. 

The  Attorney  General  for  appellant. 

No  appearance  for  appellees. 

October  10,  1905.  Dismissed,  on  motion 
of  Mr,  Solicitor  General  Hoyt  for  the  appel- 
lant. 


Ebie  Railboad  Company,  Plaintiff  in  Error, 
V,  Geoboe  H.  Minob.     [No.  4.] 
(See  S.  C.  Reporter's  ed.  613.) 
In  Error  to  the  Supreme  Court  of  the 

State  of  New  York. 

See  same  case  below  in  Appellate  Division, 

73  App.  Div.  621,  76  N.  Y.  Supp.  513;  in 

0>urt  of  Appeals,  171  N.  Y.  566,  64  N.  E. 

454. 

Mr.  Adelbert  Moot  for  plaintiff  in  error. 
Mr,  Charles  B,  Wheeler  for  defendant  in 

error. 

October  10,  1905.     Dismissed  with  costs, 

pursuant   to   the   Nineteenth  Rule. 
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Charles   E   Dawson   et  al.,   Plaintiffs  in 
Error,   v,   Thomas    E.   Waqqaman,    Col- 
lector, etc     [No.  23.] 
(See  S.  C.  Reporter's  ed.  613.) 
In  Error  to  the  Court  of  Appeals  of  the 

District  of  Columbia. 

Mr,  D.  W.  Baker  for  plaintiffs  in  error. 
Mr,  Irving  Williamson  for  defendant  in 

error. 
October  11,  1905.    Dismissed  with  costs, 

on   authority  of   counsel   for  plaintiffs   in 

error. 


Thomas  E.  Davis,  Plaintiff   in    Error,   v. 
Jacob  Living  et  al.     [No.  8.] 
(See  S.  C.  Reporter's  ed.  613.) 
In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia. 

Mr,   Maynard  F,   Stiles   for   plaintiff  in 
error. 

No  appearance  for  defendants  in  error. 
October  11,  1905.     Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


United  States  of  America  v,  A.  C.  Mc- 

Elrot  Manufacturing  Company.     [No. 

28.] 

(See  S.  C.  Reporter's  ed.  613.) 

On  a  Certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Third 
Circuit. 

The  Attorney  General  for  United  States 
of  America. 

Mr,  F,  B,  Brctcken  for  the  manufacturing 
company. 

October  16,  1905.  Dismissed,  on  motion 
of  Mr.  Solicitor  General  Hoyt  for  the  Unit- 
ed States. 


FtOCFERRED    ToNTINE    MeRCANTILB    OoMPANT 

et  al,,  PlaSfi  tiffs  in  Error,  v.  State  of 
Missouri  ex  rel.  Luther  S.  Hickman, 
Supervisor,  etc.     [No.   135.] 
(See  S.  C.  Reporter's  ed.  613.) 
In  Error  to  the  Supreme  Court  of  the 

State  of  Missouri. 

See  same  case  below,  184  Mo.  160,  82  S. 

W.  1075. 

Mr,  James  H,  Harkless  for  plaintiffs  in 

error. 

No  appearance  for  defendant  in  error. 
^October  27,  1905.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiffs  in 

error. 
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United  States  v,  Lee  Si  Kum  [No.  139]; 

United  States  v,  Mah  Quonq  Kay  [No. 

140]. 

(See  S.  C.  Reporter's  ed.  614.) 

On  Certificates  from  the  United  States 
Circuit  CJourt  of  Appeals  for.  the  Ninth  Cir- 
cuit. 

The  Attorney   General    for    the    United 
States. 
.  No  appearance  for  other  side. 

October  30,  1905.  Dismissed,  on  motion 
of  Mr,  Solicitor  General  Hoyt  for  the  United 
States. 


Henrt  Lockhabt  et  al,.  Appellants,  v.  H.  0. 
Leeds  et  al,     [No.  45.] 
(See  S.  C.  Reporter's  ed.  614.) 
Appeal  from  the  Supreme  Court  of  the 

Territory  of  New  Mexico. 

Mr.  J,  H.  McGotoan  for  appellants. 
Mr,  W.  B.  Childers  for  appellees. 
November  1,  1905.    Dismissed  with  costa^ 

on  motion  of  counsel  for  the  appellants. 


Cumulative  Credit  Company,  Appellant,  «. 
Motley  H.  Flint.     [No.  47.] 
(See  S.  C.  Reporter's  ed.  614.) 
Appeal    from   the   Circuit   CTourt  of   the 

United  States  for  the  Southern  District  of 

California. 

Mr.  John  B,  Lamer  for  appellant. 

No  appearance  for  appellee. 

November  2,  1905.     Dismissed  with  costa, 

pursuant  to  the  Tenth  Rule. 


Paul  Derobert  v.  Nevada  N.  Stranahaw. 

[No.  48.] 

(See  S.  C.  Reporter's  ed.  614.) 

On  a  Certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Seeond 
Circuit. 

Mr,  John  A.  Garver  for  Derobert. 

The  Attorney  General  for  Stranahan. 

November  7,  1005.  Stricken  from  <Ae 
docket  for  want  of  prosecution. 


Josfi  Antonio  Fernandez  et  al,,  Plaintiffs 
in  Error,  v.  Salvador  Lugo.  [No.  59.] 
(See  S.  C.  Reporter's  ed.  614.) 
In  Error  to  the   District   CJourt  of  the 

United    States    for    the    District   of   Porto 

Rico. 

Mr,  James  8,   Harlem   for  plaintiffs   in 

error. 

Mr.   O,   0.   Lancaster   for    defendant   in 
error. 

November  8,  1906.    Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 
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Hun  F.  Harus,   Plaintiff  in  Error,  v. 

Geoege  F.  Eluott  et  al,    [No.  60.] 
See  S.  C.  Reporter's  ed.  615.) 

In  EiTor  to  the  Court  of  Appeals  of  the 
I>btnct  of  Columbia. 

See  same  ease  below,  24  App.  D.  C.  11. 

Jf^wff.  D.  W,  Baker  and  Frank  J.  Hogan 
for  pUindff  in  error. 

rw  AUtmtey  General  for  defendants  in 
cror. 

November  8,  1905.  Dismissed  with  costs, 
n  motion  of  if r.  Frank  J,  Hogan  for  the 
pUistiff  in  error. 


HoBiiT  S.  BiSD,  Appellant,  v.  Jos£  Beb- 
Dos,  Warden,  etc.     [No.  457.] 
(Sec  S.  C.  Reporter's  ed.  615.) 
Appeal  from  the  Supreme  Court  of  Porto 

¥r.  QHhert  E.  Roe  for  appellant. 
No  appearance  for  appellee. 
Xorember  8,  1905.    Dismissed  with"  costs, 
Q  motfon  of  counsel  for  appellant. 


SotoirH  F.  Theubeb,  Executor,  etc.,  et  al., 
FkiiUifs  in  Error,  v.  United  States. 
[No.  498.] 

fSee  S.  C.  Reporter's  ed.  615.) 
Ifl  Error  to   the   Circuit    Court    of    the 

Isited  States  for  the  District  of  Louisiana. 
Ue  Attorney  OeneraX  for  defendant  in  er- 

No  opposition. 

Detember  4,  1905.  Docketed  and  dis- 
wwed,  on  motion  of  Mr.  Solicitor  General 
loyt  for  the  defendant  in  error,  and  cause 
reraoded  to  the  Circuit  Court  of  the  United 
S(4t«  for  the  Eastern  District  of  Louisiana. 


IrcuB  H.  Alexander,  Plaintiff  in  Error, 
r.  Cnr  OF  Taooma  et  al.     [No.  499.] 
iSee  S.  C.  Reporter's  ed.  615.) 
Ii  Error  to   the  Supreme  Court  of  the 

fme  of  Washington. 
Mr.  Ihvid  A.  Gourick  for  defendants  in 

No  opposition. 

DeeeniiKr  4,  1905.  Docketed  and  dis- 
■iaaetf  with  ooets,  on  motion  of  Mr.  David 
i.  Gottriek  for  the  defendants  in  error. 


Ao  FUbcis,  Plaintiff  in  Error,  v.  Fgteb 
J.  FiAirds  et  al.     [No.  113.] 
<See  a  C.  Reporter's  ed.  616.) 
It  Error  to  the  Supreme  Court  of  the 

Bute  of  Midiigan. 
Mr.  Eenry   M.    Duffield  for  plaintiff  in 

error. 
So  appearance  for  defendants  in  error. 
I>eeenher  6,  1905.     Dismissed  with  costs, 

yvsnaat  to  the  Tenth  Rule. 

199  v.  8. 


La    Compania   de    los    Ferrocareiles    db 
Puerto  Rico,  Plaintiff  in  Error,  v.  Josft 
Casuela  Geigel.     [No.  280.] 
(Seo  S.  C.  Reporter's  ed.  615.) 
In   Error   to   the  District   Court   of   the 

United  States  for  the  District  of  Porto  Rico. 
Messrs.   Frederic  D.   McKenney,   Francis 

E.  Dexter,  J.  Spalding  Flannery  for  plain- 
tiff in  error. 
Mrs.  Ellen  Spencer  Mussey  for  defendant 

in  error. 

December  6,  1905.    Dismissed  with  costs, 

on  motion  of  Mr.  Frederic  D.  McKenney  for 

the  plaintiff  in  error. 


J.  T.  WiYGXJL  &  Sons,  Plaintiffs  in  Error,  v. 
Kansas  City,  Memphis,  &  Birmingham 
Railroad  Company.     [No.  121.] 
(See  S.  C.  Reporter's  ed.  616.) 
In  Error  to  the  Supreme  Court  of  the 

State  of  Mississippi. 
Mr.  Fred  Beall  for  plaintiffs  in  error. 
Messrs.  L.  F.  Parker,  A.  B.  Browne,  and 

Alex.  Britton  for  defendant  in  error. 

December  7,  1905.     Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 


John  H.  Mitchell,  Plaintiff  in  Error,  v. 
United  States.    [No.  409.] 
(See  S.  C.  Reporter's  ed.  616.) 
In   Error   to   the   Circuit   Court  of    the 
United  States  for  the  District  of  Oregon. 

Mr.  John  M.  Thurston  for  plaintiff  in  er- 
ror. 

The  Attorney  General  for  defendant  in  er- 
ror. 

December  11,  1905.  Upon  suggestion  of 
death  of  plaintiff  in  error,  case  abated,  and 
writ  of  error  dismissed,  on  motion  of  Mr, 
John  M.  Thurston  for  the  plaintiff  in  error. 


Charles  A«  De  Arnaud,  Plaintiff  in  Error, 
V.  Fred.  C.  Ains worth.     [No.  128.] 
(See  S.  C.  i^eporter's  ed.  616.) 
In  Error  to  the  Ourt  of  App<!als  of  the 

District  of  Columbia. 

Mr.  F.  P.  B.  Sands  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
December  11,  1905.    Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 


William  F.  Tryrer,  Appellant,  v.  Mc- 
Gregor Creamery  Association  et  aU 
[No.  129.] 

(See  S.  C.  Reporter's  ed.  617.) 
Appeal    from   the   Circuit   Court  of   the 

United  States  for  the  Western  District  of 

Texas. 

Mr.  W.  J.  Moroney  for  appellant. 

No  appearance  for   appellees. 

December  11,  1905.    Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 
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the  United  States 


Dn  two  counts, — the  flnt  ehmrging  tliem 
vitb  murder,  bdiI  the  second  with  nuui- 
lUughter,  in  the  homicide  of  one  WilliMn 
H.  Crowley,  September  10,  1903.  They 
were  admitted  to  bail  in  the  sum  of  95,000 
•Aeh,  and  having  been  subsequently  eur- 
reodered,  obtained  a  writ  of  habeas  corpui 
from  the  circuit  court  of  the  United  States 
for  the  western  district  of  Pennsylvania. 
The  case  on  the  hearing  was  thus  stated 
yj  Acheeon,  J.,  holding  the  circuit  court; 

"On  September  10th,  1003,  lUlpb  W. 
Drury  was  a  commissioned-  officer  of  the 
United  States  Army,  of  the  rank  of  second 
lieutenant,  and  had  under  bie  command  a 
letacbment  of  twen^  enlisted  men,  at 
rhom  John  Dowd  was  one,  stationed  at 
Ul^heny  arsenal,  in  the  city  of  Pittsburg, 
in  Allegheny  couo^,  Pennsylvania,  this 
iTsenal  being  a  subpost  of  Ft.  Niagara,  New 
?ork.  From  time  to  time  before  Septem- 
ber 10th,  1003,  some  copper  down  spouts 
ind  eve  troughs  had  been  stripped  from 
lome  of  the  buildings  on  the  arsenal 
pounds  and  the  material  stolen,  and  other 
lepredations,  such  as  the  breaking  of  win- 
low  lights,  ha.d  been  committed  on  the 
treenal  property.  Lieut.  Col.  Robertson, 
the  commanding  officer  at  Ft.  Niagara,  on 
ihe  occasion  of  an  inspection  of  Allegheny 
Lrsenal,  in  July,  1903,  had  directed  Lieut. 
Drury  to  use  his  best  endeavors  to  stop 
the  depredations,  and  to  that  end  ordered 
liim  to  CBtablisb  a  patrol  of  the  guards  day 
ind  night  upon  the  arsenal  grounds,  and 
to  apprehend  and  arrest  any  person  or  pei- 
lons  committing  depredations  on  the  ar- 
lenal  property.  Shortly  before  10  o'clock 
in  the  morning  of  September  lOth,  1003, 
liaving  received  word  that  some  persons 
were  stealing  copper  from  one  of  the  build- 
ings on  the  arsenal  grounds,  Lieut.  Drury 
took  John  Dowd,  then  on  guard  duty,  and 
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another  private  soldier  (each  of  the  latter 
being  armed  with  a  rifle  and  ammunition), 
[3]  and,  passing  out  of  *the  arsenal  grounds 
through  the  gate  on  Butler  street,  the  three 
proceeded  by  way  of  Butler  street  and  Al- 
mond alley  towards  the  Allegheny  Valley 
Railroad.  Drury  informed  the  two  men  of 
the  reported  stealing  of  copper,  and  in- 
structed them  to  continue  down  Almond 
alley  and  arrest  any  person  coming  from 
the  arsenal.  Drury  himself  left  Almond 
alley  at  the  comer  of  Willow  street,  and 
went  by  Willow  street  to  Fortieth  street 
(which  runs  along,  but  outside  of,  the  ar- 
senal wall),  and  proceeded  down  Fortieth 
street  to  its  foot,  where  were  congregated 
three  or  four  half-grown  boys  or  young 
men,  among  whom  was  William  H.  Crowley, 
aged  about  nineteen  or  twenty  years.  These 
persons  fled  in  different  directions  when 
they  saw  Lieut.  Drury  approaching.  Crow- 
ley ran  from  the  foot  of  Fortieth  street 
away  from  the  arsenal  property  in  the 
direction  of  Forty-first  street,  keeping  on 
or  near  the  Allegheny  Valley  Railroad. 
When  he  was  about  100  yards  from  tlie 
arsenal  wall,  Crowley  was  shot  by  Dowd, 
who  aimed  and  fired  his  rifle  at  Crowley. 
At  the  time  of  the  shooting,  Drury,  Dowd, 
and  Crowley  were  all  off  the  ground  be- 
longing to  the  United  States.  Each  one 
of  the  three  then  stood  either  upon  a  street 
of  the  city,  on  the  Allegheny  Valley  Rail- 
road, or  on  private  property.  The  rifl* 
ball  struck  Crowley's  left  thigh,  inflicting 
a  mortal  wound,  from  which  he  died  on  the 
evening  of  the  same  day, — September  10th» 
1003. 

"Thus  far  the  facts  are  not  open  to  dis- 
pute under  the  testimony.  But  as  to  the 
circumstances  attending  the  shooting  of 
Crowley,  the  evidence  is  conflicting,  and 
leads  to  opposite  conclusions  of  fact  as  one 
or  other  version  of  the  affair  given  by  the 
witnesses  is  accepted.  Dowd  testifles,  and 
the  petitioners  have  produced  other  evi- 
dence tending  to  show,  that  as  Crowley 
fled,  he  was  called  on  several  times  by  Dowd, 
who  followed  him,  to  halt,  with  warning 
that,  unless  he  halted,  Dowd  would  fire; 
that  Crowley  did  not  halt,  but  continued 
his  flight,  and,  to  prevent  his  escape  behind 
or  through  a  lumber  pile,  Dowd  fired,  and 
that  Drury  did  not  order  Dowd  to  fire,  and 
was  not  connected  with  the  shooting  save 
[4]by  the  fact  thai  he  ordered  the  'arrest  of 
any  person  coming  from  the  arsenal.  On 
the  other  hand^  two  witnesses  who  were 
present  (Mrs.  Long  and  Miss  Terwillerger) 
testify  that  before  the  shot  was  fired  Crow- 
ley stopped,  turned  around,  and  facing  the 
pursuing  soldier  (Dowd),  threw  up  hif 
hand,  said,  'Don't  shoot,  I  will  come  back,' 
or  'I  will  give  up,'  and  just  then  Lieut 
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Drury  said  'Fire'  and  Dowd  fired  the  abol 
that  killed  Crowley.  The  testimony  of  t| 
least  one  other  witness  tends  to  oorrobormtfl 
the  account  of  the  transaction  given  by  tlii 
two  named  women,  as  above  recited.  II 
is  not  for  me  to  say  whether  or  not  tbi 
witnesses  who  have  testified  thus  on  thtf 
part  of  the  commonwealth  are  mistaken. 

"In  view  of  all  the  evidence  heiviat 
should  this  court  interfere  to  prevent  the 
trial  of  the  petitioners  upon  the  indictmenl 
*in  the  state  court, — ^take  the  petitiooets 
out  of  the  custody  of  the  authorities  of  th«! 
state,  and  discharge  them  finally,  without 
trial  by  any  civil  court  in  the  regular  ad* 
ministration  of  justice?  This  is  the  qoe^ 
tion  which  confronts  me."  129  Fed.  823. 

The  court  entered  an  order  discharging 
the  writ,  and  remanding  petitioners  to  the 
custody  of  the  warden  of  the  jail  of  Alle- 
gheny county,  and  from  that  order  this 
appeal   was  allowed   and   prosecuted. 


Assistant  to  the  Attorney  Oeneral 
argued    the    cause   and    filed    a    brief   for 
appellants : 

The  commonwealth  of  Pennsylvania  it 
without  jurisdiction  to  prosecute  the  peti- 
tioners on  the  charge  of  murder,  for  the 
reason  that  the  homicide  was  committed  by 
the  petitioners  while  in  the  discharge  of  a 
duty  imposed  upon  them  by  the  Constitu- 
tion and  laws  of  the  United  States. 

Re  y eagle  (Cunningham  v.  N eagle)  135 
U.  S.  1,  34  L.  ed.  66,  10  Sup.  Ct.  Rep.  658. 

United  States  officers,  and  other  persons 
held  in  custody  by  state  authority  for  do- 
ing acts  which  they  are  authorised  or  re- 
quired to  do  by  the  Constitution  and  laws  of 
the  United  States,  are  entitled  to  be  re- 
leased from  such  custody;  and  the  writ  of 
habeas  corpus  is  the  appropriate  remedy 
for  that  purpose. 

Ibid,;  Re  Waite,  81  Fed.  369;  Ohio  v. 
Thomas,  173  U.  S.  276,  43  L.  ed.  609.  19 
Sup.  Ct.  Rep.  463. 

The  petitioners  upon  this  appeal  are  en- 
titled to  have  this  court  examine  the  evi- 
dence and  determine  the  facta  in  this  caM, 
and  to  decide  whether  or  not  these  petition- 
ers arc  entitled  to  be  discharged  from  th4 
custody  of  the  warden. 

Storti  V.  Massachusetts,  183  U.  S.  138 
143,  46  L.  ed.  120,  124,  22  Sup.  Ct.  Rep 
72;  Re  Neagle,  supra. 

In  the  absence  of  any  specific  law  upoi 
the  subject,  the  petitioners  were  charge* 
with  the  duty  of  arresting  persons  guilti 
of  stealing  government  property  under  tbei: 
custody. 
Re  y eagle,  supra. 

At  the  time  of  the  commission  of  tb 
homicide  there  esusted  a  specific  law  of  tb 
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Um'ted  States  under  which  these  petitioners 
vere  acting  in  making  the  arrest. 

Ann)  Regulations,  {   771,  p.  107. 

ReguUtions  lawfully  prescribed  by  one  of 
the  executire  departments  of  the  govern- 
Dcnt  have  the  force  and  efTect  of  law. 

Ompbtll  V.  Waite,  31  C.  C.  A.  403,  69 
U.  S.  App.  734,  88  Fed.  102. 

If  the  laws  of  the  United  States  imposed 
tpon  these  petitioners  the  duty  to  arrest 
Crowlej-  for  the  felony  which  he  had  com- 
mitted, they  were  justified  in  makin<j  use  of 
winterer  force  was  necessary  for  the  pur- 
pose of  performing  such  duty,  even  to  the 
extent  of  firing  upon  Crowley,  if  in  no  other 
wtf  he  could  be  apprehended.* 

K.  Com.  bk.  4,  p.  202 ;  2  Hale,  P.  C.  pp. 
SS.  8»;  Fost.  C.  L.  p.  271;  Rew  v.  How- 
trtK  1  Moody,  C.  C.  207 ;  Reg.  v.  Murphy, 
J  Crawford  &  D.  C.  C.  20;  1  East,  P.  C.  p. 
298;  1  Hale,  P.  C.  p.  481 ;  Rex  v.  Finnerty, 
1  Crawford  &  D.  C.  C.  167;  1  Hawk.  P.  C. 
p.  881;  1  Russell,  Crimes,  p.  666;  Queen  v. 
M»m,  2  Denison,  C.  C.  35;  Conraddy  v. 
Pto^,  5  Park.  Oim.  Rep.  234;  Com.  v. 
loa^,  17  Pa,  Super.  Ct.  641 ;  Brisk  v.  Car- 
tff,  98  Md.  445,  57  Atl.  210;  State  em  rel. 
O'$on  V.  Leindecker,  91  Minn.  277,  97  N. 
W.  972;  Brooks  v.  State,  114  Ga.  6,  39  S. 
L  877;  People  v.  Olennon,  37  Misc.  1,  74 
K.  Y.  Supp.  794 ;  Kirk  v.  Garrett,  84  Md.« 
>3.  35  Atl.  10S9;  People  v.  Hochstim,  36 
Mi-'.  502.  73  N.  Y.  Supp.  626;  Wakely  v. 
Bvt,  6  Bum.  316;  Brooks  t.  Com.  61  P&. 
152,  100  Am.  Dec.  645;  United  States  ex 
nlFlynn  v.  Fuellhart,  106  Fed.  911;  3 
Wkarton,  Crim.  Law,  5  2928. 

Eren  though  this  court  should  decide  that 
Dowd  nsed  more  force  in  attempting  to  make 
^  arrest  than  he  was  warranted  in  using 
TttitT  the  law,  nevertheless,  since  he  was  en- 
figed  in  performing  a  duty  imposed  upon 
kii  hv  a  law  of  the  United  States,  the 
Jtite  courts  of  Pennsylvania  are  without 
junsdiction  to  call  him  to  account  for  the 
oeeKire  use  of  force  in  performing  a  duty 
vhidi  the  Federal  laws  commanded. 

Es  parts  Jetikins,  2  Wall.  Jr.  543,  Fed. 
Cm.  No.  7,259;   Re  Waite,  81  Fed.  359. 

Ko  counsel  for  appellee. 

Hr.  Chief  Justice  Fuller  delivered  the 
•pitioQ  of  the  court: 

h  Baker  v.  Orice,  169  U.  S.  284,  290, 
e  L  ed-  748,  750,  18  Sup.  Ct.  Rep.  323, 
a  appeal  from  the  final  order  of  the  cir- 
ttit  court  of  the  United  Stat'es  for  the 
Wrthern  district  of  Texas,  in  habeas  corpus, 
'^  vas  said: 

"The  court    below    had    jurisdiction    to 

URM  the  writ,  and  to  decide  the  questions 

*^  were  argued   before   it.     Eo   parte 

*o|««.  117  6.  S.  241,  29  L.  ed.  868,  6  Sup. 

Ct  Rep.  734;   W kitten  T.   Tomlinson,   160 
2tOU.g. 


U.  S.  231,  40  L.  ed.  406,  16  Sup.  Ct.  Rep. 
297.  In  the  latter  case  most  of  the  prior 
authorities  are  mentioned.  From  these 
cases  it  clearly  appears,  as  the  settled  and 
proper  procedure,  that  while  circuit  courts 
of  the  United  States  have  jurisdiction, 
under  the  circumstances  set  forth  in  the 
foregoing  statement,  to  issue  the  writ  of 
habeas  corpus,  yet  those  courts  ought  not 
to  exercise  that  jurisdiction  by  the  dis- 
charge of  a  prisoner  unless  in  cases  of 
peculiar  urgency;  and  that  instead  of  dis- 
charging, they  will  leave  the  prisoner  to 
be  dealt  with  by  the  courts  of  the  state; 
that  after  a  final  determination  of  the  cane 
by  the  state  court,  the. Federal  courts  will 
even  then  generally  leave  the  petitioner  to 
his  remedy  by  writ  of  error  from  •this  court.  [7J 
The  reason  for  this  course  is  apparent.  It 
is  an  exceedingly  delicate  jurisdiction  given 
to  the  Federal  courts  by  which  a  person  un- 
der an  indictment  in  a  state  court>  and  sub- 
ject to  its  laws,  may,  by  the  decision  of  a 
single  judge  of  the  Federal  court,  upon  a 
writ  of  habeas  corpus,  be  taken  out  of  the 
custody  of  the  officers  of  the  state,  and  fi- 
nally discharged  therefrom,  and  thus  a  trial 
by  the  state  courts  of  an  Indictment  foimd 
under  the  laws  of  a  state  be  finally  pre- 
vented. Cases  have  occurred  of  so  excep- 
tional a  nature  that  this  course  has  been 
pursued.  Such  are  the  cases  Re  Loney 
(Thomas  v.  Loney)  134  U.  S.  372,  33  L.  ed. 
949,  10  Sup.  Ct.  Rep.  584,  and  Re  Neagls 
{Cunningkam  v.  N eagle)  135  U.  S.  1,  34 
L.  ed.  55,  10  Sup.  Ct.  Rep.  658;  but  the 
reasons  for  the  interference  of  the  Federal 
court  in  each  of  those  cases  were  extraor- 
dinary, and  presented  what  this  court 
regarded  as  such  exceptional  facts  as  to 
justify  the  interference  of  the  Federal 
tribunal.  Unless  this  case  be  of  such  an 
exceptional  nature,  we  ought  not  to  en- 
courage the  interference  of  the  Federal 
court  below  with  the  regular  course  of 
justice  in  the  state  court." 

The  rule  thus  declared  is  well  settled, 
and,  in  our  judgment,  it  was  properly  ap- 
plied in  this  case.  Crowley  was  a  citizen 
of  Pennsylvania,  not  in  the  service  of  the 
United  States,  and  was  killed  in  or  near 
a  street  of  the  city  of  Pittsburg,  and  not 
on  property  belonging  to  the  United  States 
or  over  which  the  United  States  had  juris- 
diction. 

The  homicide  occurred  within  the  ter- 
ritorial jurisdiction  of  the  court  of  oyer 
and  terminer,  which,  as  Judge  Acheson 
observed,  was  the  only  civil  court  which 
could  have  jurisdiction  to  try  petitioners 
for  the  alleged  unlawful  killing,  and  the 
indictment  presented  a  case  cognizable  by 
that  court. 

The  general  jurisdiction,  in  time  of  peaces 
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of  the  civil  courta  of  a  state  over  persons 
in  the  military  service  of  the  United  States, 
who  are  accused  of  a  capital  crime  or  of 
any  offense  against  the  person  of  a  citizen, 
committed  within  the  state,  is,  of  course, 
not  denied. 

But  it  is  contended  on  behalf  of  the  gov- 
ernment that  the  state  court  was  absolutely 
without  jurisdiction  to  try  petitioners  for 
the  killing  of  Crowley,  because  the  homi- 
[8]cide  was  committed  'by  them  **while  in  the 
lawful  performance  of  a  duty  and  obliga- 
tion imposed  upon  them  by  the  Constitu- 
tion and  laws  of  the  United  States."  The 
argument  is  that  Crowley  had  been  guilty 
of  the  crime  of  larceny,  and  could  have  been 
indicted  and  prosecuted  on  the  charge  of 
felony  in  the  district  court  of  the  United 
States,  under  §  5439  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  3675),  or  under 
S  5391  (U.  S.  Comp.  Stat.  1901,  p.  3651), 
the  United  States  having  jurisdiction  over 
the  Allegheny  arsenal  property,  and  the 
Pennsylvania  laws  making  what  Crowley 
is  alleged  to  have  done  a  felony.  Hence 
that  it  was  the  duty  of  petitioners  to  arrest 
Crowley,  and  to  surrender  him  to  the  Fed- 
eral authorities*  for  prosecution.  And  it 
is  insisted  that  the  fact  is  "established  that 
Crowley  met  his  death  while  attempting  to 
escape  arrest."  But  there  was  a  conflict 
of  evidence  as  to  whether  Crowley  had  or 
had  not  surrendered;  and  it  is  conceded 
that  if  he  had,  it  could  not  reasonably  be 
claimed  that  the  fatal  shot  was  fired  in  the 
performance  of  a  duty  imposed  by  the  Fed- 
eral law,  and  the  state  court  had  jurisdiction. 

The  circuit  court  was  not  called  on  to 
determine  the  guilt  or  innocence  of  the 
accused.  That  was  for  the  state  court  if 
it  had  jurisdiction,  and  this  the  state  court 
had,  even  though  it  was  petitioner's  duty 
to  pursue  and  arrest  Crowley  (assuming 
that  he  had  stolen  pieces  of  copper),  if  the 
question  of  Crowley  being  a  fleeing  felon 
was  open  to  dispute  on  the  evidence;  that 
is,  if  that  were  the  gist  of  the  case,  it  was 
for  the  state  court  to  pass  upon  it,  and  its 
doing  so  could  not  be  collaterally  attacked. 
The  assertion  that  Crowley  was  resisting 
arrest,  and  in  flight  when  shot,  was  matter 
of  defense,  and  Ex  parte  Crouch,  112  U.  S. 
178,  28  L.  ed.  690,  5  Sup.  Ct.  Rep.  96,  is 
in  point. 

We  have  repeatedly  held  that  the  acts 
of  Congress  in  relation  to  habeas  corpus 
do  not  imperatively  require  the  circuit 
courts  to  wrest  petitioners  from  the  custody 
of  state  officers  in  advance  of  trial  in  the 
state  courts,  and  that  those  courts  may 
decline  to  discharge,  in  the  proper  exercise 
of  discretion.  We  think  that  discretion 
Iras  properly  exercised  in  this  case. 

Final  order  affirmed, 
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•GEORGE  F.  ALBRIGHT,  Appt.,         [9] 

V. 

TERRITORY  OF  NEW  MEXICO  ex  reU 
JESUS  AL  SANDOVAL. 

(See  S.  C.  Reporter's  ed.  0-12.) 

Appeal— front  territorial  anprenie  court 
—money  vnlne  of  matter  tn  dlnpnte.— 

The^Jlablllty  to  a  flne  on  a  Judgment  of  ouster 
in  quo  warranto  proceedings,  or  the  possible 
effect  of  such  judgment  in  subsequent  liti- 
gation oyer  the  emoluments  of  the  office, 
does  not  make  the  matter  in  dispute  in  the 
quo  warranto  proceedings  after  the  term  of 
office  has  expired  measureable  by  some  sum  or 
value  in  money,  and  thus  bring  the  Judgment 
within  the 'scope  of  the  proTlsions  of  the  act 
of  March  3,  1885  (23  SUt.  at  L.  443.  chap. 
855,  U.  S.  Comp.  Stat.  1901,  p.  672),  for 
appeals  from  the  territorial  supreme  courts 
to  the  Supreme  Court  of  the  United  States. 

[No.  229.] 

Submitted   Novefnher  27,   1905.       Decided 
January  2,  1906, 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  affirming,  with  slight  modifica- 
tions, a  judgment  of  ouster  in  quo  warranto 
^proceedings,  entered  by  the  District  Court 
of  Bernalillo  County,  in  that  territory,  pur- 
suant to  the  mandate  of  the  territorial  Su- 
preme  Court  on  a  former  appeal.  DiM' 
missed  for  lack  of  jurisdiction. 

See  same  case  below  (N.  M.),  70  Pac  719; 
on  former  appeal,  78  Pac.  204. 

The  facts  are  stated  in  the  opinion. 

Mr,  WilUam  B.  ChUden  submitted 
the  cause  for  appellant. 

Mr,  Neill  B.  Field  submitted  the  cause 
for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  proceeding  in  quo  warranto, 
brought  in  the  district  court  of  Bernalillo 
county.  New  Mexico,  July  20,  1903,  by  the 
territory  on  the  relation  of  Jesus  M.  San- 
doval against  George  F.  Albright,  it  being 
alleged  that  Sandoval  was  duly  elected  to 
the  office  of  assessor  of  Bernalillo  county  for 
the  term  of  two  years  from  the  first  day  of 
January,  1903;  that  he  duly  qualified  and 
entered  on  the  discharge  of  the  duties  of  the 
ofiice;  and  that  he  had  never  resigned,  va- 

—  -  — 

Note. — As  to  review  hy  the  United  Btatem 
Supreme  Court  of  territorial  decisions — see 
note  to  Miners*  Bank  v.  Iowa,  13  L.  ed  U. 
S.  867. 

As  to  amount  necessary  to  give  United 
States  Supr^eme  Court  jurisdiction — see  notes 
to  Schunk  v.  Moline,  M.  &  S.  Co.  37  L.  ed.  U. 
S.  256:  and  Commercial  Dank  v.  Buckin;;;bam, 
12  L.  ed.  U.  S.  169. 
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ated,  or  abandoned  the  office,  and  ever  since 
hU  dection  and  quAlifleation  had  continued 
tD  diseharge  the  duties  thereof.    It  was  fur- 

IO]ther  alleged  that  on  *March  23, 1903,  respond- 
ent, Albright,  without  authority  of  law, 
onlawfalfy  usurped  the  office,  and  took  pos- 
leason  of  the  assessor's  room  in  the  court- 
Kouae,  and  of  the  books  and  papers,  and 
otber  insignia  of  office,  claiming  office  by  .vir- 
tue of  a  pretended  appointment  by  the  board 
of  eoant7  commissioners  of  Bernalillo  coun- 
tj,  made  under  the  authority  of  an  act  of 
the  legislative  assembly  of  the  territory  of 
Nev  Mexico,  entitled  "An  Act  to  Create 
tbe  County  of  Sandoval,"  approved  March 
10, 1903,  as  amended  by  an  act  entitled  "An 
Act  to  Amend  Section  3  of  an  Act  Entitled 
•la  Act  to  Create  the  County  of  Sandoval,' " 
ifproved  March  12,  1903. 

Judgment  was  rendered  by  the  district 
tourt  in  favor  of  Albright,  August  3,  1903, 
tad  carried  to  the  supreme  court  of  the 
territory,  which  reversed  the  judgment,  and 
Temanded  the  cause  with  directions  to  the 
eoort  below  to  reinstate  it  and  proceed  in 
teoordance  with  the  views  expressed  in  its 
•piaion.  78  Pac.  204.  The  mandate  was 
ikd  below  October  19,  1904,  and  on  the  19th 
of  Xorember  the  district  court  entered  judg- 
Beat  "tbat  the  respondent,  George  F.  Al; 
bright,  has  unlawfully  usurped,  and  does 
niawfnlly  usurp,  the  office  of  assessor  of 
fteeoimty  of  Bernalillo  and  territory  of  New 
Merieo,  from  the  relator,  Jesus  Maria  San- 
doval tbe  lawful  incumbent  of  the  said  of- 
fae;  that  the  said  respondent,  George  F.  Al- 
bright do  henceforth  cease  and  desist  from 
ia  aoj  manner  intermeddling  with,  or  at- 
teapting  to  perform  the  duties,  or  exercise 
the  fnnctions  of,  the  office  of  assessor  of  the 
cnmtj  of  Bernalillo  aforesaid,  and  that  he 
forthwith  deliver  up  to  the  relator  the  rec- 
ords, books,  papers,  and  furniture,  and  all 
flther  things  appertaining  to  the  office  of 
ttsessor  of  the  county  of  Bernalillo  and  ter- 
ritory of  New  Mexico,  as  the  lawful  custo- 
fiaa  thereof,"  and  for  costs. 

The  case  was  again  carried  to  the  supreme 
CDort  and  heard  upon  a  motion  to  dismiss 
lad  on  the  merits,  and  February  24,  1904, 
the  court  denied  the  motion  to  dismiss,  modi- 
fied the  judgment  of  the  district  court  by 
itriking  out  the  words  "and  that  he  forth- 
with deliver  up  to  the  relator  the  records, 
t«<*8,  papers,  furniture,  and  all  other  things 

3l]>ppertaining  to  the  office  of  assessor  'of  the 
®«nty  of  Bernalillo  and  territory  of  New 
^foieo,  as  the  lawful  custodian  thereof," 
ttd  af&rmed  the  judgment  as  so  modified. 
Tl  Pie.  719,  On  the  same  day  an  appeal  was 
''^^•ed  to  this  court,  a  supersedeas  bond 
p'en,  which  was  approved  March  9,  1905, 


and  the  record  was  filed  here  April  17.    The 
case  comes  before  us  on  a  motion  to  dismiss. 

The  ground  assigned  for  the  motion  is  the 
expiration  of  the  term  of  the  office  of  assessor 
of  the  county  of  Bernalillo,  and  the  conse- 
quent lack  of  power  to  grant  appellant  any 
effectual  relief.  But  the  same  motion  has 
already  been  considered  and  denied  by  the 
supreme  court  of  the  territory,  and  its  re- 
newal here  amounts  to  no  more  'than  an 
assignment  of  error  to  the  action  of  that 
court  in  this  regard,  to  be  passed  on  and 
disposed  of  as  such,  if  otherwise  we  have 
jurisdiction  of  the  case.  If  we  have  not, 
the  appeal  must  be  dismissed,  even  though 
for  reasons  not  put  forward  in  support  of 
the  motion.  The  opinion  of  the  supreme  * 
court  fully  discussed  the  authorities  on  the 
subject  of  the  right  to  have  a  review  of  the 
judgment  on  appeal  after  the  expiration  of 
the  term  of  office  involved  in  the  proceeding 
in  quo  warranto.  The  court  refused  to  dis- 
miss the  writ,  holding  that  the  statute  (9 
Anne,  chap.  20,  S  ^ )  >  providing  that,  in 
addition  to  judgment  of  ouster,  fine  and  costs 
may  be  imposed,  was  a  part  of  the  common 
law  of  the  territory,  and  also  that  the  judg- 
ment might  affect  the  rights  of  the  parties 
in  another  litigation  in  relation  to  the  emol- 
uments of  the  office. 

The  appeal  to  this  court  was  taken  under 
the  statute  of  March  3,  1885  (23  Stat,  at  L. 
443,  chap.  355,  U.  S.  Comp.  Stat.  1901, 
p.  572).  8hute  v.  Keyaer,  149  U.  S. 
649,  37  L.  ed.  884,   13  Sup.  Ct.  Rep.  060. 

Both  sections  of  that  act  apply  to  cases 
where  there  is  a  matter  in  dispute  measure- 
able  by  some  sum  or  value  in  money,  al- 
though the  amount  is  not  restricted  under 
the  2d  section.  Washington  d  O,  R.  Co,  v. 
District  of  Columbia,  146  U.  S.  227,  36  L. 
ed.  951,  13  Sup.  Ct.  Rep.  64;  Famaworth 
V.  Montana,  129  U.  S.  104,  32  L.  ed. 
616,  9  Sup.  Ct.  Rep.  253.  In  proceedings 
in  quo  warranto,  such  as  those  in  this  case, 
the  alleged  usurpation  is  the  matter  in  dis- 
pute, and  the  liability  to  a  fine  on  judgment 
of  ouster  does  not  make  that  matter  meas- 
ureable  by  some  sum  or  value  in  money.  As 
in  criminal  cases,  *the  fine  is,  ''in  the  eye[lSI 
of  the  law,  a  punishment  for  the  offense  com- 
mitted, and  not  the  particular  object  of  the 
suit."  United  States  v.  More,  3  Cranch, 
150.  174,  2  L.  ed.  397.  402.  Moreover,  appel- 
lant could  hardly  be  allowed  to  invoke  our 
jurisdiction  on  the  ground  that,  if  his  appeal 
wcie  sustained,  he  might  be  fined  on  a  new 
judgment. 

The  term  of  office  had  expired  before  the 
rendition  of  judgment  by  the  territorial 
supreme  court,  and  as  to  the  effect  of  the 
jnd;^ncT)t  of  ouster  in  a  suit  to  recover  emol- 
uments for  the  past,  that  is  collateral,  pvon 
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though  the  judgmeut  might  be  conclusive 
in  such  Bubsequent  action.  New  England 
Mortg,  Secur.  Co.  v.  Gay,  145  U.  S.  123,  36 
L.  ed.  640,  12  Sup.  Ct.  Rep.  815;  Washing- 
ton d  G.  R.  Co.  Y.  District  of  Columbia,  146 
U.  S.  227, 36  L.  ed.  951, 13  Sup.  Ct  Rep.  64. 
Appeal  diamieaed. 


CALVIN  R.   NUTT,  Julia  W.  Nutt,  and 
Lilly  N.  Ward,  Plffe,  in  Err,, 

V. 

8.  PRENTISS  KNUT  and  John  K.  Nutt,  Ad- 
ministrator de  bonis  non  c.  t.  a,  of  the 
Estate  of  Haller  Nutt,  Deceased. 

• 
(See    8.    G.    Reporter's    ed.    12-22.) 

1.  Brror  to  state  eonrt— Federal  qnea- 
tloii.~A  party  who  insists  that  a  judgment 
cannot  be  rendered  against  him  consistently 
with  the  statutes  of  the  United  States  may  be 
fairly  held,  within  the  meaning  of  U.  8. 
Rev.  Stat  I  709,  U.  8.  Comp.  SUt.  1901,  p. 
675,  providing  for  writs  of  error  from  the 
Supreme  Court  of  the  United  States  to  the 
state  courts,  to  assert  a  right  and  immunity 
under  such  statutes,  although  they  may  not 
give  the  party  himself  a  personal  or  affirma- 
tive right  that  could  be  enforced  by  direct 
suit  against  his  adversary. 

2.  Claims— aoralnat  United  States— as- 
stffnmeiit  before  allowanee.— So  far  as 

the  contract  for  the  prosecution  of  a  claim 
against  the  United  States  makes  the  payment 
of  the  compensation  for  services  rendered 
thereunder  a  Hen  upon  the  claim  and  upon 
any  draft  monefy,  or  evidence  of  indebtedness 
which  may  be  issued  thereon,  it  is  repugnant 
to  U.  S.  Rev.  SUt.  I  8477,  U.  S.  Comp. 
Stat  1901,  p.  2320,  annulling  assignments  of 
such  claims  or  of  any  part  or  Interest  therein, 
made  in  advance  of  the  allowance  of  the 
claim. 

8.  Claims— aoralnst  United  States— oom- 
pensotlon  for  prosecution— effect  of 
unlawfal  asslflrnment.- The  illegality, 
under  U.  S.  Rev.  Stat.  |  8477,  U.  S.  Comp. 
Stat.  1901,  p.  2320,  of  a  clause  in  a  contract 
for  the  prosecution  of  a  claim  against  the 
United  States,  making  the  payment  of  com- 
pensation for  the  services  rendered  thereunder 
a  Hen  upon  the  claim  and  upon  any  draft 
money,  or  evidence  of  indebtedness  that  may 
be  issued  thereon,  does  not  invalidate  so  much. 
of  the  contract  as  provides  for  the  payment 


Note. — On  the  general  tubfect  of  itrita  of 
error  from  United  States  Supreme  Court  to 
state  courts — see  notes  to  Martin  v.  Hunter. 
4  L.  ed.  U.  8.  97;  Hamblln  v.  Western  Land 
Co.  37  L.  ed.  U.  8.  267;  Kipley  v.  Illinois, 
42  L.  ed.  U.  8.  998;  and  Re  Buchanan,  89 
L.   ed.   U.    8.    884. 

On  what  adfudicattons  of  state  courts  can 
he  brought  tip  for  review  in  the  Supreme  Court 
of  the  United  States  by  wHt  of  error  to 
those  courts — see  note  to  Apex  Transp.  Co. 
V.  Oarbade,  62  L.  R.  A.  513. 

On  how  and  when  questions  must  be  raised 
and  decided  in  a  state  court  in  order  to  maice 
a  case  for  a  writ  of  error  from  the  Supreme 
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for  such  services  of  a  sum  equal  to  ana  third 
of  the  amount  allowed  on  the  claim. 

[No.  78.] 

Argued  November  tO,  1905.    Deeided  Jaw 

uary  t,  1906. 

TN  ERROR  to  the  Supreme  Court  of  ihs 
-L  State  of  Mississippi  to  review  a  decree 
which  affirmed  a  decree  of  the  Chancer/ 
Court  of  Adams  County,  in  that  state,  en< 
forcing  a  claim  for  compensation  for  services 
in  prosecuting  a  claim  against  the  United 
States.    Affirmed. 

See  same  case  below,  84  Miss.  465,  36  Sa 
689;  on  first  appeal,  83  Miss.  365,  102  Am. 
St.  Rep.  452,  35  So.  686. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  S.  WortUaf^m  argued  the 
cause  and  filed  a  brief  for  plaintiffs  is 
error : 

The  decision  of  the  state  court  that  the 
contract  with  Denver  was  not  void  under  th« 
laws  of  the  United  States  raised  a  Federal 
question,  and  this  court  has  jurisdiction  by 
writ  of  error  to  review  such  decision. 

Udell  V.  Davidson,  7  How.  769,  12  L.  ed 
907;  Walworth  v.  Kneeland,  15  How.  348, 
14  L.  ed.  724;  Daniels  v.  Teamey,  102  l\ 
8.  415,  26  L.  ed.  187;  Anderson  r.  Car^ 
kins,  136  U.  S.  483,  34  L.  ed.  272,  10  Sup, 
Ct.  Rep.  905;  Logan  County  Nat.  Bank  v. 
Townsend,  139  U.  8.  67,  35  L.  ed.  107.  11 
Sup.  Ct. 'Rep.  496;  McCormick  v.  Marhi 
Nat.  Bank,  165  U.  S.  538,  41  L.  ed.  817, 
17  Sup.  a.  Rep.  433;  Price  v.  Forrest, 
173  U.  S.  410,  43  L.  ed.  749,  19  Sup.  iX 
Rep.  434. 

The  contract  upon  which  this  defendant 
recovered  judgment  is  absolutely  void  un^ 
der  §  3477  of  the  Revised  Statutes  (U.  a 
Comp.   SUt.    1901,  p.  2320). 

Trist  V.  Child  (Burke  v.  Child)  21  Wall 
441,  22  L.  ed.  623;  Spofford  v.  Kirk,  97  U 
S.  484,  24  L.  ed.  1032;  Eager  v.  Rtcayne, 
149  U.  S.  242,  37  L.  ed.  719,  13  Sup/ct 
Rep.  841;  Ball  v.  Balsell,  161  U.  S.  7% 
40  L.  ed.  622,  16  Sup.  Ct.  Rep.  554;  Otr^nt 
V.  WilHnson,  20  App.  D.  C.  51 ;  Proridmct 
Tool  Co.  V.  Norris,  2  Wall.  45,  17  L.  ed 
868. 


Court  of  the  United  States— set  note  to  Mo 
tual  L.  Ins.  Co.  v.  McGrew.  63  UILA.  8S. 

On  what  the  record  must  show  respecttmi 
the  presentation  and  decision  of  a  Fedrr^ 
question  in  order  to  confer  furUdiction  pn  th4 
Supreme  Court  of  the  United  States  em  4 
writ  of  error  to  a  state  court — see  note  U 
Hooker  v.  Los  Angeles,  63  L.R.A.  471. 

As  to  what  is  the  record  for  this  purpose^ 
see  note  to  Home  for  Incurables  v.  New  Tort 
63    L.R.A.   329. 

As  to  what  claims  constitute  valid  drm^mmd* 
against  a  state — see  Northwestern  4  P.  a 
Banlc  V.  SUte,  42  L.R.A.  33. 
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Witboot  regard  to  S  3477,  this  decree 
ifaoald  be  reversed  because  the  services  ren- 
dered bj  Knut  were,  in  part  at  least,  such 
Utt  the  public  policy  of  the  United  States 
viU  not  permit  compensation  to  be  recov- 
ered for  tbem. 

Tritt  V.  Child  {Burke  v.  Child)  21  Wall. 
452,  22  L.  ed.  625;  MeMullen  v.  Hoffman, 
174  U.  S.  653,  43  L.  ed.  1123,  19  Sup.  Ct. 
Kep.  839;  Owent  r.  WUkinsfm,  $upra. 

Mr.  Frederie  D.  MeKeimey  argued 
t^  eaoBe,  and,  with  Messrs,  T.  C.  Catch- 
i»f$  and  John  Spalding  Flannery,  filed  a 
brief  for  defendants  in  error: 

Tbc  reeord  shows  that  there  were  other 
ptrties  to  the  judgments  of  the  state  su- 
preme court,  jointly  interested  therein  with 
t^e  plaintiffs  in  error^  who  have  not  joined 
ifi  de  writ  of  error^  nor  been  elimfnated 
from  the  cause  by  an  order  of  severance, 
BC'T  kave  they  been  served  with  notice  of  the 
proceediqgs  in  error. 

Meagher  v.  Minnesota  Thresher  Mfg.  Co. 
1«  U.  S.  608,  611,  36  L.  ed.  834,  835,  12 
S«p-  Ct  Rep.  876;  Feihelman  v.  Packard, 
K'*?  U.  8.  14,  27  L.  ed.  634,  1  Sup.  a.  Rep. 
13^:  FMis  V.  Trahue,  128  U.  8.  225,  32  L. 
«1437,  9  Sup.  Ct.  Rep.  58;  Mason  v.  Unit- 
ti  States,  136  U.  S.  581,  34  L.  ed.  545,  10 
Sip.  Ct  Rep.  1062 ;  Hardee  v.  Wilson,  146 
r  S.  179,  36  L.  ed.  933,  13  Sup.  Ct  Rep. 

In  order  to  enable  this  court  to  review 
^  jodgment  of  the  state  supreme  court, 
tie  intention  to  raise  a  Federal  question 
■JJt  dearly  appear  from  express  aver- 
*«ti,  snd  not  by  inferences  to  be  drawn 
froo  the  record ;  and  the  claim  of  title  or 
nannmity  under  the  Federal  law  must  have 
^  expressly  asserted  at  the  first  oppor- 
^5BitT  oecorring  in  the  course  of  the  pro^- 
f«8  of  the  cause.  In  the  case  at  bar  such 
•PpOTtroity  clearly  occurred  at  the  time  of 
tie  filing  of  the  response  to  the  petition. 

''.  0.  Ozley  Stave  Co.  v.  Butler  County, 
W«  r.  S.  648,  655,  41  L.  ed.  1149,  1152, 
1'  Sap.  Ct  Rep.  709 ;  Colorado  Cent.  Consol. 
'«.  Co.  V.  Turck,  150  U.  S.  138,  37  L.  ed. 
IWO,  14  Sup.  Ct.  Rep.  35;  Borgmeyer  v. 
1^,  159  U.  S.  408,  40  L.  ed.  199,  16  Sup. 
Ct.Kep.34.- 

A  wmtrtct  legal  upon  its  face  and  at  its 
*«ption  does  not  become  illegal  because, 
o  iti  eiecntion,  one  of  the  parties  tlicrc- 
t»  Bay  have  done  something  contrary  to 
^  polides  of  the  law. 
^rry  v.  Capen,  151  Mass.  99,  6  L.R.A. 
•^.OK.  E.  735;  Jemegan  v.  Osbom,  155 
^"^  m,  29  N.  E.  620. 

M  ttt  state  court  in  fact  committed  error 
Q  deeidiag  a  contract  within  the  express 
^*^  of  the  prohibition  of  the  Federal  law 
^^  ^  Talid,  not  «fven  thai  fact  would  confer 
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upon  this  court  jurisdiction  to  review  and 
reverse  the  judgment  complained  of. 

Leyson  v.  Davis,  170  U.  S.  36,  42  L.  ed. 
939,  18  Sup.  Ct.  Rep.  500;  Allen  v.  Ar- 
guimhau,  198  U.  S.  149,  49  L.  ed.  990,  25 
Sup.  Ct  Rep.  622. 

The  sole  purpose  of  the  statute  was  to 
protect  the  government,  and  not  the  parties 
to  the  assignment. 

Goodman  v.  'Sihlack,  102  U.  S.  656,  26  L. 
ed.  229. 

On  a  writ  of  error  to  review  the  judgment 
of  a  state  court,  nothing  is  open  for  re- 
examination but  questions  of  law  arising 
upon  the  face  of  the  record.  The  facts  found 
by  the  state  court  will  furnish  the  basis  for 
the  decision  of  this  court. 

Quimhy  v.  Boyd,  128  U.  S.  489,  32  L.  ed. 
603,  9  Sup.  Ct  Rep.  147;  Doxoer  v.  Rich- 
ards, 151  U.  S.  658,  38  L.  ed.  305,  14  Sup. 
Ct.  Rep.  452;  Egan  v.  Hart,  165  U.  S.  188. 
41  L.  ed.  680,  17  Sup.  Ct.  Rep.  300;  Thayer 
V.  Spratt,  189  U.  S.  340,  47  L.  ed.  845,  23 
Sup.  Ct.  Rep.  576 ;  Adams  v.  Church,  193  U. 
S.  510,  48  L.  ed.  769,  24  Sup.  Ct  Rep. 
512. 

Messrs.  T.  C.  Catchings  and  0.  W.  Catch- 
ings  also  filed  a  brief  for  defendants  in 
error: 

No  Federal  question  is  presented. 

Wahoorth  v.  Kneeland,  15  IIow.  348,  14 
L.  ed.  724;  Aldrich  v.  JEtna  Ins.  Co.  8  Wall. 
491,  19  L.  ed.  473;  Dubuque  d  8.  C.  R.  Co. 
V.  Richmond,  15  Wall.  3,  21  L.  ed.  118; 
Conde  v.  York,  168  U.  S.  642,  42  L.  ed.  611, 
18  Sup.  Ct  Rep.  234. 

The  plaintiffs  in  error  were  not  parties 
to  the  judgment  rendered  by  the  supreme 
court  of  Mississippi,  and  therefore  are  not 
entitled  to  invoke  the  jurisdiction  of  this 
court  to  review  that  jud^jment. 

Payne  v.  'Siles,  20  How.  221,  15  L.  ed. 
896;  Quion  v.  Liverpool,  L.  d  G.  Ins.  Co. 
109  U.  S.  173,  27  L.  ed.  895,  3  Sup.  Ct  Rep. 
108. 

The  fact  that  they  were  allowed  to  ap- 
peal from  the  decree  of  the  chancery  court 
of  Adams  county,  Mississippi,  to  the  su- 
preme  court  of  Mississippi,  cannot  affect 
the  question  as  to  their  right  to  bring  the 
cause  here  by  writ  of  error. 

Bayard  v.  Lombaf^,  9  How.  551,  13  L. 
ed.  254. 

The  contract  between  Genera]  Denver  and 
Mrs.  Julia  A.  Nutt,  executrix,  through 
which  the  defendants  in  error  claim,  was 
not  an  assignment  or  transfer  of  an  inter- 
est in  the  claim  of  the  estate  of  Haller  Nutt 
against  the  United  States. 

Taylor  v.  Bemiss,  110  U.  S.  43,  28  L.  ed 
64,  3  Sup.  Ct  Rep.  441;  Wright  v.  Tebhitts, 
91  U.  S.  252,  23  L.  ed.  320. 

A  contract  for  the  professional  services 
of  an  attorney  would  not  be  within  the  con- 
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demnation  of  U.  S.  Rev.  Stet.  §  3477,  U. 
S.  Comp.  Stat.  1901,  p.  2320,  even  though  it 
might,  in  terms,  attempt  to  convey  an  inter- 
est in  the  claim  for  the  purpose  of  compen- 
sating him  for  the  professional  services  to 
be  rendered. 

Stanton  v.  Emhrey,  93  U.  S.  648,  23  L. 
ed.  983. 

There  can  be  no -doubt,  we  think,  under 
the  ruling  in  Price  v.  Forrest,  173  U.  S. 
410,  43  L.  ed.  749,  ID  Sup.  Ct.  Rep.  434, 
that  General  Denver,  or  the  defendant  in 
error,  as  his  assignee,  might  have  enforced 
this  lien  by  a  bill  in  any  court  of  equity 
having  jurisdiction  to  have  a  receiver  ap- 
pointed, and  to  compel  Mrs.  Nutt  to  deliver 
the  draft  to  the  receiver,  and  to  indorse  it 
so  that  he  could  collect  the  money.  This 
would  have  been  the  means  by  which  he 
would  have  enforced  his  lien  upon  the  con- 
tract. 

In  Sanborn  v.  Maxwell^  18  App.  D.  C.  245, 
the  court  of  appeals  for  the  District  of  Co- 
lumbia appointed  a  receiver,  and  enforced 
such  a  lien  in  just  such  a  case. 

If  the  court  should  be  of  opinion,  how- 
ever, that  so  much  of  the  contract  as  stipu- 
lates for  this  lien  is  violative  of  S  3477, 
U.  S.  Rev.  Stat.,  the  stipulation  that  Gen- 
eral Denver  should  receive  a  sum  equal  to 
33%  per  cent  of  the  amount  which  might 
be  allowed  cannot  be  at  all  affected  there- 
by, inasmuch  as  the  two  stipulations  are  in- 
dependent of  each  other  and  clearly  sever- 
able. 

Oelpcke  V.  Duhuque,  1  Wall.  222,  17  L. 
ed.  620;  Rand  v.  Mather,  11  Gush.  1,  59 
Am.  Dec.  131;  Leavitt  v.  Palmer,  3  N.  Y. 
19,  51  Am.  Dec.  333;  Treadtoell  v.  Davis, 
34  Gal.  601,  94  Am.  Dec.  770;  Casady  v. 
Woodbury  County,  13  Iowa,   117. 

Unless  the  court  should  be  of  the  opin- 
ion that,  by  its  terms,  the  contract  was 
clearly  an  assignment  or  transfer  of  an  in- 
terest in  the  claim  of  the  estate  of  Haller 
Nutt  against  the  United  States,  it  must 
hold,  in  accordance  with  well-established 
principles,  that  it  was  not  such  an  assign- 
ment or  transfer.  That  is  to  say,  if  there 
be  any  doubt  as  to  whether  the  contract  was 
legal  or  illegal,  the  doubt  must  be  resolved 
in  favor  of  its  legality. 

Hobbs  V.  McLean,  117  U.  S.  576,  29  L.  ed. 
944,  6  Sup.  Ct.  Rep.  870;  Clay  v.  Allen, 
63  Miss.  426 ;  Merrill  v.  Melchior,  30  Miss. 
516;  Wilkins  v.  Riley,  47  Miss.  313. 

The  object  of  §  3477,  U.  S.  Rev.  SUt.  was 
to  protect  the  government,  and  not  the 
claimant,  and  to  prevent  frauds  upon  the 
Treasury.  When  a  claim  has  been  adjudged, 
and  the  money  paid  to  the  claimant,  the 
purpose  of  the  statute  has  been  fully  accom- 
plished, and  the  government  has  no  con- 
cern  as  to  the  disposition   of  the   money. 
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When  the  money  has  been  paid  by  the 
government  the  statute  ceases  to  have  anj 
operation. 

Price  V.  Forrest,  supra;  Bailey  v.  IZnt^- 
ed  States,  109  U.  S.  432,  27  L.  ed.  988,  3 
Sup.  Ct.  Rep.  272;  Bobbs  v.  McLean^ 
supra;  Freedman's  Sav.  d  T.  Co.  v.  Shep- 
herd, 127  U.  S.  494,  32  L.  ed.  163,  8  SUp. 
Ct.  Rep.  1260;  Jemegan  v.  Osbom,  155 
Mass.  207,  29  N.  E.  520;  York  v.  Conde, 
147  N.  Y.  486,  42  N.  E.  193. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  chancery 
court  of  Adams  county,  Mississippi,  the 
plaintiff  being  S.  Prentiss  Knut,  a  defendant 
in  error,  and  the  defendants  being  the  ad- 
miniUrator,  heirs,  and  devisees  of  Haller 
Nutt,  deceased. 

It  was  based  upon  a  written  contract  be- 
tween the  late  James  W.  Denver  and  the 
(then)  executrix  of  Haller  Nutt,  deceased, 
as  follows:  'That  the  party  of  the  first  part 
(Denver)  agrees  to  take  exclusive  charge 
and  control  of  a  certain  claim  which  the 
party  of  the  second  part  (executrix  of  Nutt'a 
estate)  holds  against  the  government  of  the 
United  States,  for  the  use  of  property  and 
for  property  of  which  the  said  Haller  Nutt 
and  his  estate  was  deprived  by  the  acts 
of  officers,  soldiers,  and  employees  of  the 
United  States  in  Louisiana  and  Mississippi, 
in  the  years  1863,  1864,  and  1865,  amount- 
ing to  one  million  of  dollars,  more  or  less, 
and  to  prosecute  the  same  before  any  of  the 
courts  of  the  United  States,  and  upon  appeal 
to  the  Supreme  Court  of  the  United  States, 
or  before  any  of  the  departments  of  govern- 
ment, or  before  the  Congress  of  the  United 
States,  or  before  any  officer  or  commission 
or  convention  specially  authorized  to  take 
cognizance  of  said  claim,  or  through  any 
diplomatic  negotiations  as  may  be  deemed 
by  him  for  the  best  interests  of  the  party 
of  the  second  part.  And  in  consideration 
therefor  the  party  of  the  second  part  agrees 
to  pay  the  party  of  the  first  part  a  sum  equal 
to  33^  per  cent  of  the  amount  which  may 
be  allowed  on  said  daim,  the^  payment  of 
which  is  hereby  made  a  lien  upon  said  claim 
and  upon  any  draft,  money,  or  evidence  of 
indebtedness  which  may  be  issued  thereon. 
This  agreement  *not  to  be  affected  by  any [14] 
services  performed  by  the  claimant,  or  by 
any  other  agents  or  attornejrs  employed  by 
him.  All  expenses  of  printing,  costs  of 
court,  and  commission  fees  for  taking  tes- 
timony, are  to  be  charged  to  the  party  of  the 
se^nd  part,  and  the  party  of  the  second 
part  agrees  to  execute  from  time  to  time 
such  powers  of  attorney  as  may  be  con- 
venient .  or  necessary  for  the  successful 
prosecution   and   collection   of   said    clnim. 
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^0  refocfttioii  of  any  authority  conferred 
<m  ihe  party  of  the  first  part  by  this  agroe- 
malt,  or  any  power  of  attorney  relating  to 
the  business   covered   by   the   same,   to   be 

Tllid.'' 

Oa  the  same  day  the  executrix  of  Nutt 
executed  to  Denver  a  power  of  attorney, 
eoBstitating  the  latter  her  attorney  "irrev- 
ocable,'' for  her  and  in  her  name  and  stead 
^  prosecute  a  certain  claim  against  the 
^reniment  of  the  United  States,  for  prop- 
ertr  used  and  for  property  of  which  said 
Hiber  Nutt  and  his  estate  was  deprived  by 
United  States  oflScers,  soldiers,  and  employ- 
ees in  Louisiana  and  Mississippi,  amount- 
iBg  to  $1,000,000,  more  or  less,  before  any 
eoart  of  the  United  States,  or  before  any 
of  the  departments  of  the  government,  or 
before  the  Congress  of  the  United  States, 
or  before  any  officer  or  conmiission  of  con- 
vQttkm  specially  authorized   to  take   cog- 
Biii&ce  of  said  claim,  or  through  any  diplo- 
latie  negotiations,  to  collect  the  same;  and 
froB  time  to  time  to  furnish  any  further 
^ndenee  necessary,  or  that  may  be  demand- 
el  pJing  and  granting  to  my  said  attorney 
foil  power  and  authority  to  do  and  perform 
ill  and  every    act    and   thing   whatsoever 
R^nisite  and  necessary  to  be  done  in  and 
tbovt  the  premises,  as  fully  to  all  intents 
isd  purposes  as  I  might  or  could  do  if  per- 
HOiUy  present  at  the  doing  thereof,  with 
fan  power  of  substitution  and  revocation, 
nd  to  receipt  and  sign  all  vouchers  and 
boadi  of  indemnity  or  appeal,  and  to  in- 
^me  all  drafts  and  vouchers  in  my  name, 
ether  by  or  without  indicating  it  is  done 
bj  procuration,  which  may  be  requisite  in 
tk  prosecution  or  collection  of  said  claim, 
^a^  ratifying   and   confirming   all   that 
■y  laid  attorney  or  his  substitute  may  or 
^aH  lawfully  do,  or  cause  to  be  done  by 
TOtoe  hereof.** 
m  *Tkt  petition  shows,  and  it  is  not  disputed, 
tkt  tbe  plaintilT  succeeded  to  all  the  rights, 
^iaterer  they  were,  of  Denver  under  the 
tbore  contract,  and  that,  as  the  result  of 
tot  labors.  Congress  at  different  times  ap- 
propriated, on  account  of  the  Nutt  claim, 
tkc  SUB18  of  $35,556.17  and  $89,909.88.     23 
Slat  tt  L.  586,  chap.  237,  32  Stat  at  L.  212, 
cbpw  887.    Prior   to  the  bringing  of  the 
present  suit  the  plaintiff  liad  received  his 
'due  share"  of  the  first  appropriation,  but 
^  not  received  his  full  part  of  the  last  one. 
Be  tboefore  sought  payment,  in  accordance 
^th  the  contract,  for  the  balance  due  him 
tt  aeeount  of  the  9aia  sum  of  $89,9^9.88, 
•ppropriated  to  and  received  by  tlM  Nutt 
e^te. 

Tbe  plaintiff  subsequently  amended  his 
l^iin,  and  asked  that,  in  the  event  of  his 
B^  brinjj  entitled  to  compensation  under 
tbe  Darer  contraet,  he  have  judgment  for 


such  sum  as  his  services  were  reasonably 
worth,  which  he  alleged  to  be  $30,000. 

Some  of  the  defendants  by  their  answers 
put  the  plaintiff  upon  proof  of  his  case,  but 
submitted  to  the  court  the  question  of  the 
reasonableness  of  his  claim  for  fees. 

Three  of  the  defendants,  while  not  deny- 
ing that  plaintiff  had  been  recognized  by 
the  executrix  and*  subsequent  administra- 
tors of  Nutt's  estate  as  the  attorney  of  rec- 
ord against  the  United  States  government, 
yet  denied  any  legal  liability  of  the  estate 
by  reason  of  euch  recognition.  They 
averred  that  "the  original  contract  and  pow- 
er of  attorney,  as  assignee  of  which  peti- 
tioner claims  to  recover  from  the  present 
admini^rator  33  1/3  per  cent  of  said  sum 
of  $89,999.88,  were  contrary  to  good  morals 
and  public  policy,  were  null  and  void,  so 
far  OS  they  undertook  to  vest  a  right  to  a 
contingent  fee  in  said  Denver,  and  conferred 
upon  said  Denver  no  rights  for  the  recovery 
of  any  fee  against  this  estate  which  a  court 
would  recognize  and  enforce.  And  respond- 
ents further  charge  tiiat  said  petitioner,  as 
assignee  of  said  Denver,  occupies  no  better 
position  than  his  assignor  had,  and  that  as 
such  assignee  he  has  no  standing  in  this 
court  for  the  enforcement  of  said  void  con- 
tract, or  for  the  enforcement  of  any  claim 
whatever  for  professional  services  rendered 
by  him,  or  alleged  to  have  been  rendered  by 
him,  in  behalf  of  said  *estate,  in  connection  [16J 
with  said  claim  against  the  United  States 
government." 

Upon  the  final  hearing  of  the  case  in  the 
court  of  original  jurisdiction  the  chancellor 
rendered  a  decree  holding  that  the  Denver 
contract  was  "violative  of  the  United  States 
statute  laws,  and  being  further  of  the  opin- 
ion that  complainant,  in  the  prosecution 
of  said  claim  under  said  contract  before  the 
Congress  of  the  United  States,  in  procuring 
and  attempting  to  procure  appropriations 
for  the  payment  thereof,  did  procure  person- 
al solicitations  to  be  made  of  members  of 
Congress  of  the  United  States  in  behalf  of 
said  claim,  and,  for  the  reasons  stated,  is 
not  entitled  to  the  relief  prayed  for  in  his 
petition,  doth  order,  adjudge,  and  decree 
that  complainant's  petition  be  and  the  same 
is  hereby  dismissed  at  his  cost,  for  which 
let  execution  issue." 

Upon  appeal  to  the  supreme  court  of  Mis- 
sissippi the  judgment  was  reversed,  and  that 
court,  proceeding  to  render  such  decree  as, 
in  its  opinion,  should  have  been  rendered, 
adjudged  that  the  plaintiff  was  entitled  "to 
his  prayer  for  33  1/3  per  centum  of  the 
amount  collected  by  the  administrator 
($89,993.83),  in  full  for  any  advances  made 
by  him  and  all  services,"  less  any  payments 
made.  83  Miss.  365,  102  Am.  St.  Rep.  4.52. 
35  So.  686.    The  cause  was  remanded  for  an 

351 


16,  1&-20 


SUPREMS  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebk, 


account  to  be  taken  and  for  an  order  direct- 
ing the  administrator  to  pay  to  Knut  any 
balance  of  that  per  cent  unpaid.  The  ac- 
counting was  had  in  the  inferior  state  court, 
Knut  being  charged  with  $10,000  paid  on 
June  10th,  1902,  and  allowed  interest  The 
result  was  a  decree  that  the  plaintiff  have 
and  receive  from  the  administrator  of  Ilal- 
ler  Kutt's  estate  the  sum  of  $22,143.30,  with 
6  per  cent  interest.  That  decree,  upon  ap- 
peal, was  affirmed  by  the  supreme  court  of 
Mississippi. 

The  first  question  is  one  of  the  jurisdic- 
tion of  this  court.  The  present  plaintiffs 
in  error  based  their  defense  in  part  upon 
8  3477  of  the  Revised  Statutes  (U.  S. 
Ck)mp.  Stat.  1001,  p.  2320), t  which  declares 
absolutely  null  and  void  certain  transfers 
and  assignments  of  chums  against  the 
United  States.  They  insisted  that  the  con- 
tract sued  on  was  in  violation  of  that  stat- 
ute; and  that  they  and  the  estate  of  Nutt 
were  protected  by  its  provisions  against  any 
judgment  whatever  in  favor  of  the  plaintiff. 
In  every  substantial  sense,  therefore,  they 
asserted  a  right  and  immunity  under  a  stat- 
ute of  the  United  States,  and  such  right  and 
immunity  was  denied  to  them  by  the  su- 
preme court  of  Mississippi,  That  court  ex- 
[19]pre8sly  ^adjudged  that  the  contract  was  not, 
on  its  face,  in  violation  of  the  statutes  of 
the  United  States,  and  could  legally  be  the 
basis  of  a  valid  claim  against  the  Nutt 
estate.  The  case,  so  far  as  our  jurisdic- 
tion is  concerned,  is  therefore  within  §  709 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  575),  which  authorizes  this  court 
to  re-examine  the  final  judgment  of  the 
highest  court  of  a  state,  ''where  any  title, 
right,  privilege,  or  immnnity'*  is  claimed 
under  a  statute  of  the  United  States,  and 
the  decision  is  against  such  title,  right, 
privilojje,  or  immunity  specially  set  up  or 
claimed.  A  party  who  insists  that  a  judg- 
ment cannot  be  rendered  against  him  con- 
sistently with  the  statutes  of  the  United 
StatoR  may  he  fairly  held,  within  the  mean- 
ing of  §  709,  to  assert  a  right  and  immunity 
under  such  statutes,  although  the  statutes 
may  not  give  the  party  himself  a  per- 
sonal or  afBrmative  right  that  could  be  en- 
forced by  direct  suit  against  his  adversary. 


t"|  3477.  All  transfers  and  assifcnments  made 
of  any  claim  upon  the  United  States,  or  of  any 
part  or  share  thereof,  or  Interest  therein, 
whether  absolute  or  conditional,  and  whatever 
may  be  the  consideration  therefor,  and  all  pow- 
ers of  attorney,  orders,  or  other  anthorlties  for  re- 
ceivinic  payment  of  any  such  claim,  or  of  any 
part  or  'share  thereof,  shall  be  absolutely  null 
and  void  unless  they  arc  freely  made  and  exe* 
euted  In  the  presence  of  at  least  two  attesting 
witnesses,  after  the  allowance  of  such  a  claim, 
the  ascertainment  of  the  amount  das,  and  the  ia- 
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Such  has  been  the  view  taken  in  many  cases 
\]rhere  the  authority  of  this  court  to  review 
the  final  judgment  of  the  state  courts  was 
involved.  Logan  County  Nat,  Bank  v.  Toum' 
send,  139  U.  S.  67,  72,  35  L.  ed.  107,  110, 
11  Sup.  Ct.  Rep.  490;  Dubuque  d  8,  C, 
R,  Co,  V.  Richmond,  15  Wall.  3,  21  L.  ed. 
118;  8u>ope  v.  Leffingtoell,  105  U.  S.  3,  20 
L.  ed.  039;  Anderson  v.  Carkina,  135  U.  S. 

483,  480,  34  L.  cd.  272.  274,  10  Sup.  Ct.  Rep. 
905;  Mcyulta  v.  Lochridfjc,  141  U.  S.  ?27, 
35  L.  ed.  796,  12  Sup.  Ct.  Rep.  11;  Met- 
ropolitan Nat,  Bank  v.  Claggett,  141  U.  S. 
520,  35  L.  ed.  841,  12  Sup.  Ct.  Rep.  00; 
UcCormiok  v.  Market  Nat,  Bank,  105  U.  S. 
538,  546,  41  L.  ed.  817,  820,  17  Sup.  Ct.  Rep. 
433;  California  Nat,  Bank  v.  Kennedy,  107 
U.  S.  362,  42  L.  ed.  198,  17  Sup.  Ct  Rep. 
831.  We  preceive  no  sufficient  reason  to  modi- 
fy the  views  expressed  in  those  cases  as  to  our 
jurisdiction.  It  is  true  there  are  some  cases 
which,  it  is  contended,  justify  a  contrary 
view.  We  will  not  now  stop  to  examine 
those  cases  narrowly,  and  to  declare  where- 
in they  may  be  in  conflict  with  the  cases 
above  cited.  Suffice  it  to  say  that,  upon  a 
careful  reconsideration  of  the  whole  subject, 
and  after  reviewing  all  the  cases  bearing  up- 
on the  precise  question  of  jurisdiction  now 
before  us,  we  reaffirm  the  views  expressed  in 
the  above-cited  cases,  as  demanded  by  the 
statutes  regulating  the  jurisdiction  of  thia 
court. 

We  now  come  to  the  merits  of  the  case 
as  affected  by  §  3477  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat  1901,  p.  2320) .  That 
section,  as  we  have. seen,  declares  null  and 
void  all  transfers  and  assignments  of  a 
*claim  upon  the  United  States,  or  of  any  part[20] 
or  share  thereof,  or  any  interest  therein, 
whether  absolute  or  conditional,  and  what- 
ever may  be  the  consideration  thereof,  and 
all  powers  of  attorney,  orders,  or  other  au- 
thorities for  receiving  payment  of  any  such 
claim,  or  of  any  part  or  share  thereof,  un- 
less they  are  freely  made  and  executed  after 
the  allowance  of  the  claim,  the  ascertain- 
ment of  the  amount  due,  and  the  issuing 
of  a  warrant  for  the  payment  thereof.  This 
statute  has  been  the  subject  of  examination 
in  many  cases.     Spofford  v.  Kirk,  97  U.  S. 

484,  24  L.  ed.  1032;  United  States  v.  Gillis, 
96  U.  S.  407,  24  L.  ed.  503 ;  Erwin  v.  United 


suing  of  a  warrant  for  the  payment  thereof. 
Such  transfers,  assl^ments.  and  2>ower8  of  at- 
torney mrst  recite  the  warrant  for  pavment. 
and  must  be  acknowledged  by  the  person  maklnjr 
them  before  an  officer  bavlnsr  authority  to  take 
acknowledgments  of  deeds,  and  shall  be  cerU- 
fled  by  the  officer;  and  It  must  appear  by  the 
certificate  that  the  officer,  at  the  time  of  the  ac- 
knowledgment, read  and  fully  explained  the 
transfer,  assignment,  or  warrant  of  attomej 
to  the  person  acknowledging  the  same.** 
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iHie$,  97  U.  S.  392,  24  L.  ed.  1065 ;  Good- 
mam  T.  ?:iblack,  102  U.  S.  55G,  20  L.  ed. 
C9;  IToil  T.  BaUell,  IGl  U.  S.  72,  40  L.  ed. 
622,  1<J  Sup.  Ct.  Rep.  554 ;  Freed  man*  8  8av, 
i  r.  Co.  T.  Shepherd,  127  U.  S.  494,  32  L. 
ed.  163,  8  Sup.  Ct.  Rep.  1250;  Hobhs  v. 
McLemm,  117  U.  S.  567,  20  L.  cd.  940,  6  Sup. 
a  Rep.  870;  St.  Paul  d  D.  R.  Co.  v.  United 
Sutet,  112  U.  S.  733,  28  L.  ed.  861,  5  Sup. 
a  Rep.  366;  Bailey  v.  United  States,  109 
r.  S.  440,  27  L.  cd.  900,  3  Sup.  Ct.  Rep. 
rO;  Price  t.  Forrest,  173  U.  S.  410,  43  L. 
ei  749,  19  Sup.  Ct.  Rep.  434. 

If  regmrd  be  Iiad  to  the  words  as  well  as 
to  Ute  roeanin^  of  the  statute,  as  declared  in 
foTBier  cases,  it  would  seem  clear  that  the 
eratnet  in  question  was,  in  some  important 
ptitiealars,  null  and  void  upon  its  face.  We 
bare  in  mind  that  clause  making  the  pay- 
sent  of  the  attorney's  compensation  a  lien 
■poo  the  claim  asserted  against  the  govern- 
neat,  and  upon  any  draft,  money,  or  evi- 
inet  of  indebtedness  issued  thereon.  In 
^viB«  that  lien  from  the  outset,  before  the 
iHoirance  of  the  claim,  and  before  any  serv- 
ieei  had  been  rendered  by  the  attorney,  the 
eoatnct,  in  effect,  gave  him  an  interest  pr 
i!are  in  the  claim  itself  and  in  any  evi- 
iaet  of  indebtedness  issued  by  tlie  govern- 
Best  on  account  of  it.  In  efTect  or  by  its 
opention  it  transferred  or  assigned  to  the 
■ttoreey,  in  advance  of  the  allowance  of  the 
diim,  stich  an  interest  as  would  secure  the 
pajneiit  of  the  fee  stipulated  to  be  paid. 
AC  this  was  contrary  to  the  statute;  for 
iti  obrious  purpose,  in  part,  was  to  forbid 
vBJvmt  who  was  a  stranger  to  the  original 
trutsaiction  to  come  between  the  claimant 

I  ud  the  government,  prior  to  the  allowance 
flf  adaim,  and  who,  in  asserting  his  own  in- 
terest or  share  in  the  claim,  pending  its  ex- 
uviation, might  embarrass  the  conduct  of 
tSe  business  on  the  part  of  the  olTicers  of 

l]t^  ^vemment.  We  are  of  opinion  *tbat 
the  state  court  erred  in  holding  the  contract, 
01  its  face,  to  be  consistent  with  the  stnt- 
'-te. 

It  iloes  not  follow,  however,  that,  for 
this  error,  the  judgment  must  be  reversed. 
There  in  a  provision  in  the  contract  of 
1SS2  whidi  can  stand  alone,  and  which  was 
Bot  in  violation  of  the  statute;  namely, 
the  one  evidencing  an  agreement  on  the 
P«rt  of  Nutt's  executrix  to  pay  to  the  at- 
torney lor  his  services  a  sum  equal  to  33  1/3 
per  eat  of  the  amount  allowed  on  the  claim. 
»»^  V.  Cwte,  15  How.  415,  14  L.  ed.  763; 
WHjJH  T.  Tebbitts,  91  U.  S.  252,  23  L.  ed. 
J»:  Uplor  V.  Bemiss,  110  U.  S.  43,  28  L. 
«i  H  3  Sup.  Ct.  Rep.  441.  Such  an  agree- 
BKit  did  not  give  the  attorney  any  interest 
^  Aare  in  the  claim  itself,  nor  any  inter- 
•t  k  the  particular  money  paid  over  to  the 
^^'B'MBt  hy  the  government.    It  only  estab- 


lished  an  agreed  basis  for  any  settlement 
that  might  be  made,  after  the  allowance  and 
payment  of  the  claim,  as  to  the  attorney's 
compensation.  It  simply  created  a  legal  ob- 
ligation upon  the  part  of  the  estate,  which, 
if  not  recognized  after  the  collection  of  the 
money,  could  have  been  enforced  by  suit  for 
the  benefit  of  the  attorney,  without  doing 
violence  to  the  statute  or  to  the  public  pol- 
icy established  by  its  provisions.  The  decree 
below  may  then  be  regarded  as  only  giving 
efTect  to  the  agreement  as  to  the  basis  upon 
which  the  attorney's  compensation  was  to 
be  calculated.  It  did  not  assume  to  give 
him  any  lien  upon  the  claim,  or  any  prior- 
ity in  the  distribution  of  the  money  received 
by  Nutt's  personal  representative  from  the 
United  States,  nor  upon  any  other  money  in 
his  hands.  Indeed,  no  lien  is  asserted  by  the 
plaintiff  in  his  pleadings.  While  the  origi- 
nal petition  asserted  his  right  to  be  paid  in 
accordance  with  the  contract,  the  plaintiff 
claimed,  if  he  could  not  be  paid  under  the 
contract,  that  he  be  compensated  according 
to  the  reasonable  value  of  his  services. 

Much  was  said  in  argument  as  to  the  na- 
ture of  the  services  rendered  by  the  plain- 
tiff,— the  charge  being  that  his  services  were 
of  the  kind  called  lobby  services,  for  which, 
consistently  with  public  policy  and  public 
morals,  no  recovery  could  be  had  in  any 
court.  Trist  v.  Child  {Burke  v.  Child)  21 
Wall.  441,  22  L.  ed.  623;  MoMullen  v.  Hoff- 
man, 174  U.  S.  039.  43  L.  cd.  1117.  19  Sup. 
Ct.  Rep.  839.  'We  have  seen  that  the  state[22] 
court  of  original  jurisdiction  was  of  opinion 
the  suit  was  for  lobbying  services,  and  on 
that  ^ground  denied  all  relief.  But  the  su- 
preme court  of  Mississippi  held  that  the 
record  did  not  establish  such  a  case,  and  we 
accept  that  view  of  the  evidence  in  the 
cause. 

Finding  in  the  record  no  error  of  law  as 
to  any  question  which  may  be  properly  re- 
viewed by  this  court,  the  judgment  of  the 
state  court  is  affirmed. 

The  CiiTEF  JusTicB  and  Mr.  Justice 
White  concur  in  the  result. 


KNOXVILLE  WATER  COMPANY,  Appt, 

V. 

MAYOR  AND  ALDERMEN  OF  THE  CITY 
OF  ICNOXVILLE,  et  al. 

(See  S.  C.  Reporter's  ed.  22-38.) 

].  Conrta— lurlndtctton  of  Federal  clr- 
enlt  court— CMae  artalnor  under  Fed- 
eral CenAtttutlon.— A  case  arising  under 
the   ConstitutloQ   o(   the   United    States,   of 

NOTK. — As  to  Federal  question  at  confer' 
ring  jurisdiction  on  United  States  courts — 
see  notes   to  Montana  Ore-Purchasing  Co.   v. 
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which  a  Federal  circuit  court  has  original 
jurisdiction  without  regard  to  the  cltlaenshlp 
of  the  parties,  is  made  hy  a  bill  filed  bj  a 
water  company  to  restrain  the  municipal  con- 
struction of  a  waterworks  system  on  the 
ground  that  it  had  a  contract  with  the  munic- 
ipality, giving  It  exclusWe  privileges,  the  obli- 
gations of  which,  it  Insists,  would  be  impaired 
by  the  establishment  of  municipal  water- 
works, under  the  authority  of  subsequent 
legislation. 

2.  Conatltntlonal  lair— Impairment  of 
oontract  oblloratlons— manlclpal  eon- 
•tmctlon  of  iraten^orka.— The  obliga- 
tion of  an  agreement  by  a  municipality  to  give 
a  water  company  an  exclusive  franchise  for 
thirty  years  as  against  "any  other  person  or 
corporation**  is  not  impaired  by  the  munici- 
pal establishment  of  its  own  Independent 
system  of  waterworks,  under  subsequent  legis- 
lative authority. 

3*  Municipal  corporations— vranta  of 
■peclal  pri-vlleflrea— po^vera  not  de- 
vested by  Implication.— A  municipal 
grant  of  a  waterworks  franchise  is  not  to 
be  construed  by  implication  to  devest  the 
municipality  of  its  power  to  construct  an 
Independent  waterworks  system  of  its  own. 

[No.  123.] 

Argued  December  11,   12,   1905,     Decided 
January  2,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Tennessee  to  review  a  judgment  sustain- 
ing a  demurrer  to,  and  dismissing,  a  bill 
to  enjoin  the  municipal  construction  of  a 
waterworks  system  on  the  ground  that  the 
complainant  had  a  contract  with  the  munici- 
pality, giving  it  exclusive  privileges,  the  ob- 
ligation of  which,  it  insists,  will  be  impaired 
by  such  action  on  the  part  of  the  municipal- 
ity.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Charlea  T.  Oatea»  Jr.,  argued  the 
cause,  and,  with  Messrs,  R.  E.  L.  Mount- 
castle  and  Samuel  O,  Shields,  filed  a  brief 
for  appellant: 

A  contract  entered  into  within  the  au- 
thority of  a  municipal  corporation  shall  re- 
ceive the  same  construction  as  though  it 
had  been  entered  into  between  individuals. 
The  purpose  of  the,  contract  was  not  to  gov- 
ern the  inhabitants  of  the  city,  but  to  ob- 
tain a  private  benefit  for  both  the  city  and 
its  inhabitants, — that  is,  the  purpose  was 
within  the  business  and  proprietary  powers 
of  the  city,  as  distinguished  from  its  gov- 
ernmental and   legislative   functions. 


TUtPOtft  Trust  rf  Sav.  Bank  v.  Arkansas 
City,  34  L.R«A.  618,  22  C.  C.  A.  171,  40  U. 
S.  A  pp.  257,  76  Fed.  271 ;  Cunningham  v. 
Cleveland,  39  C.  C.  A.  211,  98  Fed.  657; 
Western  Sav,  Fund  Soo,  v.  Philadelphia, 
31  Pa.  176,  72  Am.  Dec.  730;  Bailey  v. 
New  York,  3  Hill,  631,  38  Am.  Dec.  669; 
Brumm  v.  Pottsville  Water  Co,  9  Sadler 
(Pa.)  483,  22  W.  N.  C.  137,  12  Atl.  855. 

Courts  may  place  themselves  in  the  sit- 
uation of  the  parties  who  made  the  contract 
and  view  the  circumstances  as  they  viewed 
them,  bO  as  to  judge  of  the  meaning  of  the 
words,  and  of  the  correct  application  of 
the  language  to  the  thing  described. 

Goddard  v.  Foster,  17  Wall.  123,  143, 
21  L.  ed.  589,  595;  Guarantee  Co,  of  N.  A, 
V.  Mechanics  Sav,  Bank  d  T,  Co.  26  C.  C.  A. 
146,  47  U.  S.  App.  91,  80  Fed.  766. 

Although  a  contract  may,  in  terms,  bind 
but  one  party,  yet.  the  law  will  imply  cor- 
responding and  correlative  obligations,  when 
that  is  necessary  to  carry  out  the  intention 
of  the  parties  and  prevent  the  contract  from 
being  inefi'ectual. 

Churchward  v.  Queen,  L.  R.  1  Q.  B.  173; 
Barton  v.  McLean,  5  Hill,  256;  Manistee 
Iron  Works  Co,  v.  Shores  Lumber  Co.  92 
Wis.  21,  65  N.  W.  863;  Delaware  d  H. 
Canal  Co.  v.  Pennsylvania  Coal  Co,  8  WalL 
288,  19  L.  ed.  353. 

The  law  implies  duties  and  obligations 
in  a  contract  other  than  those  which  are 
expressed,  and  the  implied  duties  and  obli- 
gations are  as  much  a  part  of  the  contract 
as.  those  expressed.  Or,  to  express  it  dif- 
ferently, what  is  implied  in  a  statute,  plead- 
ing, or  contract  is  as  much  a  part  of  it 
as  what  is  expressed. 

United  States  v.  Babbit,  1  Black,  55, 
17  L.  ed.  94;  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  723,  9  L.  ed.  1260;  Union  De- 
pot Co,  V.  Chicago,  K,  A  N.  R.  Co.  113  Mo. 
213,  20  S.  W.  792;  Parsons,  Contr.  8th  ed. 
515. 

There  is  no  more  reason  to  permit  a  mu- 
nicipal corporation  to  repudiate  its  solemn 
obligations,  entered  into  for  value,  than 
there  is  to  permit  an  individual  to  do  so. 
Good  faith  and  fair  dealings  should  be  ex- 
acted of  the  one  equally  with  the  other. 

Los  Angeles  City  Water  Co.  v.  Los  An- 
geles, 103  Fed.  711. 

This  case  ic  mled  by  the  decision  of  this 
court  in  Walla  Walla  v.  Walla  Walla  Wa- 
ter Co,  172  U.  S.  1,  43  L.  ed.  341,  19  Sup. 
Ct.  Rep.  77. 


Boston  4  M.  Consol.  Copper  4  8.  Min.  Go. 
35  C.  C.  A.  7;  and  Bailey  v.  Mosher,  11 
C   C   A.   806. 

As  to  what  laws  are  void  as  imsnUring  ohli- 
gation  of  contracts — see  notes  to  Franklin 
County  Grammar  School  t.  Bailey,  10  L.R.A. 
406;  Fletcher  v.  Peck,  8  U  ed.  U#  8.  162; 
8M 


McCanna  4  F.  Co.  ▼.  Cltlsens*  Trust  4  Surety 
Co.  24  C.  C.  C.  A.  20;  and  Montana  Ore-Pur- 
chasing Co.  V.  Boston  4  M.  COnsoI.  (Copper 
4  S.  Min.   Co.   85  C.   C.   A  12. 

On  exclusive  character  of  watcrworkU  fran- 
chise— see  note  to  Re  Barre  Water  jCo.  9 
L.R.A.  196.  / 
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determining  tbe  scope  and  obligations  of  the 
•i^reefDent  of  1882  have  been  clearly  out- 
lined in  our  decisions.  We  may  assume, 
<cr  purposes  of  the  present  discussion,  but 
vitliout  deciding,  that  the  city  of  Knox- 
I^TiHe  *was  inTested  by  the  legislature  with 
hIJ  authority,  or  that,  under  its  general 
msnidpal  powers,  it  could  bind  itself  by 
eoBtimct,  to  give  to  a  single  corporation 
er  company  the  exclusive  right,  for  a 
ipedfied  period,  to  supply  water  for  jthe 
nae  of  itself  and  its  inhabitants.  It  will 
]fi  be  conceded  that  whatever  authority  it 
pcsKssed  in  this  matter  was  granted  solely 
kt  the  public  good,  and  that  in  every  sub- 
ftutial,  legal  sense  the  agreement  with 
tbe  water  company  is  to  be  deemed  a  public 
gnat,  entitling  that  company'  to  exercise 
ttitain  public  functions  that  appertain  to 
the  dty  as  a  municipal  corporation. 

Although  the  doctrines  which  must  con- 
trol in  determining   the   scope   of   such   a 
gr&nt  are  dearly  settled  and  are  familiar, 
h  maj  be  well  to  recall  the  words  of  some 
<f  the  adjudged  cases.     In   Charles  River 
Bndge  v.  Warren  Bridge,  11  Pet.  420,  544, 
Sr,  548,  9  L.  ed.  773,  822,  824,  the  doc- 
trise  announced  was  that  government,  pos- 
•(^sing  powers  that  affect  the  public  inter- 
ttti,  tad  having   entered    into   a   contract 
izn^ihlng  such   interests,  is  not,  by  means 
cerelj  of  implications  or  presumptions,  to 
be  disarmed    of    powers    necessary    to    ac- 
««plish  the  objects  of  its  existence;  that 
UT  ambiguity  in  the  terms  of  such  a  con- 
tnst  most  operate  against  the  corporation, 
vsd  in  favor  of  the  public,  and  the  corpora- 
^  can  claim  nothing  but  what  is  clearly 
pTBi  by  the    act;    that   it   can   never   be 
tasnmed  that   the  government  intended   to 
^ffliimsh  its  powers   of   accomplishing  thef 
^^  of  its  creation;    and  that  those  who 
C-ist  that  the  government  has  surrendered 
*>J  of  its  powers,  or  agre^  that  they  may 
fce  diminished,  must  find  clear  warrant  for 
1^  a  contention  before  it  can  be  heeded. 
*^im>U  of  franchises  and  special  privileges 
ue  always  to  be  construed  most  strongly 
^liBst  the   donee,    and    in    favor    of    the 
F<^dic.'    Such  were  the  words  of  this  court 
a  8t.  Clair  County  Tump.  Co.  v.  Illinois, 
««  U.  S.  63,  68,  24  L.  ed.  651,  652.     The 
BoireTBal  rule  in  doubtful  cases — this  court 
"«id  in  Oregon  R.  dr  Nav.  Co.  v.  Oregonian 
^  Co.  130  U.  S.  1,  26,  32  L.  ed.  837,  842, 
•Sup.  Ct.  Rep.  409— is  that  "the  construc- 
tion shall  be  against  the  grantee,  and  in 
^»«r  of   the    government."     As    late    as 
Coo««  Iftii.   Co.   T.   South   Carolina,    144 
C  &  550,  562,  36  L.  ed.  537,  542,  12  Sup. 
<>-  Rep.  689,  691,  this  court  said:      "The 
^'ioetnae  is  firmly  eatabliahed  that  only  •that 
'^  is   granted    in    clear    and    explicit 

^'^^  ptaees  by  a  grant  of  property,  f ran- 
Mll.8. 


chises,  or  privileges  in  which  the  govern- 
ment or  the  public  has  an  interest,  t 
Statutory  grants  of  that  character  are  to 
be  construed  strictly  in  favor  of  the  public^ 
and  whatever  is  not  unequivocally  granted 
is  withheld;  nothing  passes  by  mere  impli- 
cation, t  This  principle,  it  has  been  said, 
'is  a  wise  one,  as  it  serves  to  defeat  any 
purpose  concealed  by  the  skilful  use  of 
terms  to  accomplish  something  not  ap- 
parent on  the  face  of  the  act,  and  thus 
sanctions  only  open  dealing  with  legisla- 
tive bodies.'  Slidell  v.  Grand  jean,  111  U. 
S.  412,  438,  28  L.  ed.  321,  330,  4  Sup.  Ct. 
Rep.  475."  We  have  never  departed  from 
or  modified  these  principles,  but  have  re- 
affirmed them  in  many  cases.    § 

It  is  true  that  the  cases  to  which  we  have 
referred  involved  in  the  main  the  construc- 
tion of  legislative  enactments.  But  the 
principles  they  announce  apply  with  full 
force  to  ordinances  and  contracts  by  munic- 
ipal corporations  in  respect  of  matters  that 
concern  the  public.  The  authorities  are 
all  agreed  that  a  municipal  corporation, 
when  exerting  its  functions  for  the  general 
good,  is  not  to  be  shorn  of  its  powers  by 
mere  implication.  If,  by  contract  or  other- 
wise, it  may,  in  particular  circumstances, 
restrict  the  exercise  of  its  public  powers, 
the  intention  to  do  so  must  be  manifested 
by  words  so  clear  as  not  to  admit  of  two 
different  or  inconsistent  meanings. 

Turning,  now,  to  the  agreement  of  1882, 
we  fail  to  find  in  it  any  words  necessarily 
importing  an  obligation  on  the  part  of  the 
city  not  to  establish  and  maintain  .water- 
works of  its  own  during  the  term  of  the 
water  company.  It  is  said  that  the  *com-[35] 
pany  could  not  possibly  have  believed  that 
the  city  would  establish  waterworks  to  he 
operated  in  competition  with  its  system, 
for  such  competition  would  be  ruinous  to 
the  water  company,  as  its  projectors,  on  a 

tRice  V.  Minnesota  &  N.  W.  R.  Co.  1  Black,, 
858,  380,  17  L.  ed.  ;L47,  153;  Northwestern  Fer- 
tilizing Co.  V.  Hyde  Park,  97  U.  S.  659,  666.  24 
L.  ed.  1036,  1038 ;  Hannibal  &  St  J.  R.  Co.  v. 
Missouri  River  Packet  Co.  125  U.  S.  260.  271, 
31  L.  ed.  731.  735,  8  Sup.  Ct  Rep.  874 ;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.  139  U. 
S.  24.  49.  35  L.  ed.  55,  64,  11  Sup.  Ct  Rep.  478 ; 
Stein  v.  Bienville  Water  Supply  Co.  141 U.  8. 
61,  80,  85  h.  ed.  622.  027.  11  Sup.  Ct  Rep.  892 ; 
State  V.  Pacific  Guano  Co.  22  S.  C.  50,  83,  86. 

tHoIyoke  Watw  Power  Co.  v.  Lyman,  15 
Wall.  500,  21  L.  ed.  33  ;  Tbe  Binghamton  Bridge 
(Chenango  Bridge  Co.  v.  BingLamton  Bridge 
Co.)   8  Wall.  51.  75.   18  L.  ed.  137,   143. 

I  United  States  v.  Arredondo,  6  Pet.  691,  738^ 
8  L.  ed.  547.  564 ;  Mills  v.  St  Clair  County,  8 
How.  581, 12  L.  ed.  1206  ;  Richmond,  F.  &  P.  R. 
Co.  v.  Louisa  R.  Co.  13  How.  81.  14  L.  ed.  60 ; 
Dubuque  &  P.  R.  Co.  v.  Litchfield,  23  How.  66, 
88,  16  L.  ed.  500,  509;  Newton  v.  Mahoning 
County,  100  U.  8.  661.  26  L.  ed.  712. 
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without  authority,  and  because  there  was 
no  general  law  or  ordinance  authorizing  the 
execution  of  said  contract. 

If  a  contract  which  a  municipal  corpora- 
tion had  no  power  to  make  in  the  first  in- 
stance should  be  held  good  upon  the  doctrine 
of  estoppel  or  acquiescence,  a  new  power 
other  than  the  legislature  would  then  accom- 
plish by  indirection  that  which  the  law 
expressly  declares  cannot  be  accomplished 
by  direction. 

Westerly  Waterworks  Co,  v.  Westerly, 
80  Fed.  611. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  by  the  Knoxville 
Water  Company,  a  corporation  of  Tennes- 
see, against  the  city  of  Knoxville,  a  munici- 
pal corporation  of  the  same  state,  and 
[26]  against  certain  individual  ^citizens  of  Ten- 
nessee, constituting  the  waterworks  com- 
mission of  that  city. 

Are  the  rights  which  the  plaintiff  sought 
to  protect  secured  by  the  Constitution  of 
the  United  States  in  any  such  sense  as  to 
make  the  case — ^the  parties  all  being  citi- 
zens of  Tennessee— one  arising  under  that 
instrument,  and  therefore  one  of  which  the 
circuit  court  could  take  original  cogni- 
zance? An  answer  to  these  questions,  it 
would  seem,  requires  for  their  intelligent 
solution  a  somewhat  extended  statement  of 
the  facts. 

The  water  company,  by  its  charter 
granted  in  1877,  was  authorized  to  estab- 
lish waterworks  of  sufficient  capacity  to 
furnish  the  corporate  authorities  and  in- 
habitants of  Knoxville  with  water.  To  that 
end  it  was  empowered  to  lay  down  pipes 
through  the  streets,  lanes,  and  alleys  of 
the  city;  bringing  into  the  city  a  sufficent 
supply  of  water  by  means  of  pipes  or  tanks, 
or  in  any  other  way;  construct  reservoirs; 
supply  with  water  the  inhabitants  of  the 
city  and  its  environis,  and  all  who  may  be 
along  the  lines  of  the  company's  pipes; 
erect  hydrants  or  fire  plugs;  and  contract 
with  the  inhabitants  and  with  the  corporate 
authorities  of  the  city  or  any  incorporated 
compani<^  for  the  use  of  water,  charging 
such  price  for  the  same  as  might  be  agreed 
upon  between  the  company  and  the  parties. 

Prior  to  1882, — taking  the  allegations 
of  the  bill  to  be  true,  since  the  case  went 
off  in  the  circuit  court  upon  demurrer  to  the 
bill, — the  city  of  Knoxville  determined  to 
establish  a  system  of  waterworks,  and  to 
that  end  it  purchased  certain  real  estate. 
But  that  scheme  having  been  abandoned, 
or  having  been  ascertained  to  be  unwise 
and  impracticable  at  that  time,  the  city 
advertised  for  bids  and  proposals  by  respon- 
sible parties  for  the  erection  of  waterworks, 
356 


which,  after  being  built,  it  was  to  have  the 
option  of  purchasing  at  a  time  to  be  agreed 
upon. 

The  advertisement  brought  two  competi- 
tive propositions,  one  by  the  city  water 
company  and  the  other  by  the  present  plain- 
tiff. The  proposition  of  the  plaintiff  was 
accepted,  and  thereupon  the  city  and  the 
plaintiff,  on  the  1st  day  of  July,  1882, 
'entered  into  an  agreement  or  contract  which  [27] 
is  the  foundation  of  this  suit. 

By  that  agreement  the  water  company 
stipulated  (omitting  many  minor  details)  : 
That  it  would  erect  and  establish  on  the 
land  acquired  by  the  city  a  system  of  water- 
works, with  reservoir  and  all  necessary 
mains,  pipes,  hydrants,  machinery,  build- 
ings, and  other  appurtenances  and  incidents 
sufficient  to  supply  the  city  with  water  to 
be  taken  from  the  Tennessee  river  at  the 
site  purchased  by  the  city  for  that  purpose, 
— the  waterworks  and  fixtures  throughout 
to  be  of  first-class  materials,  capable  of 
furnishing  2,000,000  gallons  of  water  every 
twenty-four  hours,  and  affording  an  unin- 
terrupted daily  supply  to  the  city  of  such 
quantity  as  might  be  required,  not  exceed- 
ing the  amount  above  specified,  and  the 
reservoir  to  be  built  on  a  specified  site, 
and  to  have  a  capacity  of  3,200,000  gallons 
of  water.  The  company  was  to  furnish 
water  free  of  charge  (except  the  rental  of 
hydrants)  from  hydrants  for  the  sprink- 
ling of  streets  and  flushing  of  gutters  and 
sewers  along,  on,  or  under  such  streets 
as  were  curbed,  guttered,  or  sewered;  also, 
free  of  charge,  water  for  all  purposes  of 
the  fire  department  and  for  supplying  the 
city  hall  buildings,  office,  and  prison.  It 
was  to  purchase  at  the  price  of  $7,800  the 
property  then  already  acquired  by  the  city 
for  the  purpose  of  erecting  waterworks, 
including  lands,  plans,  specifications,  draw- 
ings, maps,  etc.,  and  to  pay  therefor  within 
thirty  days  from  the  execution  of  the  agree- 
ment, and  before  the  construction  of  said 
works.  It  engaged  to  supply  prisate  con- 
sumers with  water  at  a  rate  not  to  exceed 
5  cents  per  hundred  gallons,  the  cost  of 
introducing  from  the  mains,  and  the  cost 
of  meter  when  used,  to  be  borne  by  such 
private  parties.  The  work  of  construction 
was  to  be  commenced  within  thirty  days 
from  the  execution  of  the  agreement,  and 
the  works  to  be  completed,  ready  for  use, 
within  twelve  months  thereafter.  The  com- 
pany was  to  maintain  the  waterworks  stip- 
ulated to  be  built  by  it  in  such  condition 
as  would  enable  it  jto  comply  with  its  under- 
takings for  the  period  of  thirty  years  from 
January  1st,  1883,  unless  the  city  should 
become  the  owner  of  the  same  *withinthat[2B] 
period.  At  its  own  expense  it  was  to  estab- 
lish with  the  waterworks  a  system  of  tele- 
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tg&inst  the  granting   of   exclusive   rights, 
■id  against  limitations  upon  the  powers  of 

Again,  in  the  recent  case  of  Helena 
Wtterworit  Co.  v.  Helena,  195  U.  S.  383, 
9S,  19  L.  ed.  245,  250,  25  Sup.  Ct.  Rep.  40, 
where  a  dtj  established  its  own  system  of 
itterworks  in  competition  with  that  of  a 
{trhrate  eompany,  the  court,  observing  that 
the  dty  had  not  specifically  bound  itself 
sot  to  eonstruct  its  own  plant,  said :  "Had 
a  been  intended  to  exclude  the  city  from 
oerdsiDg  the  privilege  of  establishing  its 
9V1  pUnt,  sudi  purpose  could  have  been 
aprcaBcd  by  apt  words,  as  was  the  case  in 
WtOa  Walla  v.  Walla  Walla  Water  Co. 
172  U.  &  1,  43  L.  cd.  341,  19  Sup.  Ct.  Rep. 
n.  It  is  doubtless  true  that  the  erection 
of  nidh  a  plant  by  the  city  will  render  the 
property  of  the  water  company  less  val- 
taJM/t  and,  perhaps,  unprofitable;  but  if  it 
vu  intended  to  prevent  such  competition, 
I  ri|^t  to  do  so  should  not  have  been  left 
to  armament  or  implication,  but  made  cer- 
ttia  br  the  terms  of  the  contract."  To 
tht  stme  effect,  as  to  the  principle  involved, 
tn  WoMkington  d  C.  Tump,  Co,  v.  Mary- 
Iwi,  3  Wall.  210,  213,  18  L.  ed.  180,  182; 
^tAs  T.  Bienville  Water  Supply  Co,  141 
C.  S.  «7,  81,  35  L.  ed.  622,  628,  11  Sup.  Ct. 
Kip.  892;  Long  Island  Water  Supply  Co,  v. 
«rw>ilym,  166  U.  S.  685,  41  L.  ed.  1165, 
rSop.  Ct  Rep.  718. 

It  ic,  we  think,  important  that  the  courts 
BItknM  adhere  firmly  *to  the  salutary  doc- 
*J^  underlying  the  whole  law  of  munici- 
pal eorporations  an^  the  doctrines  of  the 
adjudged  cases,  that  grants  of  special  priv- 
'  2^  affecting  the  general  interests  are  to 
*  liberally  construed  in  favor  of  the  public, 
ud  that  no  public  body,  charged  with  pub- 
be  duties,  be  held,  upon  mere  implication 
or  presumption,  to  have  devested  itself  of 
its  powers. 

^  then,  the  city  of  Elnoxville  cannot 
t*  held  to  have  precluded  itself  by  contract 
^  establishing  its  own  independent  sy^- 
to  of  waterworks,  it  becomes  unnecessary 
^  coBsider  any  other  question  in  the  case. 
^  judgment  of  that  court  dismissing  the 
Wl «««(  he  affirmed. 

It  IS  80  ordered. 

Hr.  Jnstiee  Brown,  Mr.  Justice  Wl&itey 
!&•  Justice  Pediham,  and  Mr  Justice 
'•Ims  dissented. 


W^^'SBORO       WATERWORKS       COM- 
PAJfY,  of  Owensboro,  Kentucky,  Appt,, 

V. 

CITY  OF  OWENSBORO. 
(See  &  C.  Reporter's  ed.   38-47.) 
L  C»mn«-|«rl»dletlon   of   Federal   elr- 

»ou.s. 


cult  court— case  arlslnir  under  Fed- 
eral Constitution.— A  suit  to  enjoin  the 
diversion  or  Intended  diversion  by  a  munici- 
pality of  certain  funds  which,  under  legisla- 
tive sanction,  it  had  collected  from  taxpayers 
for  a  specific  public  object,  but  which  were 
not  applied  to  that  object,  on  the  theory  that 
such  failure  of  duty  on  the  part  of  the  munic- 
ipality may  ultinmtely  cause  Increased  taxa- 
tion, and  thereby  deprive  the  taxpayers  of 
their  property  without  the  due  process  of  law 
guaranteed  by  U.  S.  Const.,  14th  Amend.,  if 
the  full  amount  .originally  intended  to  be  ap- 
plied to  the  particular  object  named  by  the 
legislature  is  to  be  collected, — is  not  one 
arising  under  the  Constitution  of  the  United 
States,  of  which  a  Federal  circuit  coui;t  hat 
original  Jurisdiction  without  regard  to  th« 
citizenship  of  the  parties. 

SS.  Constitutional    la^v— due    process    of 
lavr— octs  of  mnnlctpallty  In  excess  of 

Its  powers.— The  acts  of  a  municipal  cor- 
poration cannot  be  said  to  be  wanting  in  the 
due  process  of  law  guaranteed  by  U.  S. 
Const.,  14th  Amend.,  If  such  acts,  when  done 
or  ratified  by  the  state,  would  not  be  incon- 
sistent with  that  Amendment 

[No.  146.] 

Submitted    December    IS,    1905.      Decided 
January  2,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  the  bill  in  a  suit 
to  enjoin  the  diversion,  by  a  municipal  cor- 
poration, of  funds  which,  under  legislative 
sanction,  it  had  collected  from  taxpayers 
for  a  specific  public  object.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  D.  Atchlaon  and  Wil- 
liam T.  Ellia  submitted  the  cause  for 
appellant.  Messrs,  Little  A  Slack  were  on 
the  brief. 

ilfr.  Charlea  8.  Walker  submitted  the 
cause  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  this  suit,  the  Owensboro 
Waterworks  Company,  is  a  private  corpora- 
tion of  Kentucky,  while  the  defendant,  the 
city  of  Owensboro,  is  a  mimicipal  corpora- 
tion of  the  same  commonwealth. 

The  bill  was  dismissed  for  want  of  juris- 

NOTE. — As  to  Federal  question  as  conferring 
jurisdiction  on  United  States  courts — see  notes 
to  Montana  Ore- Purchasing  Co.  v.  Boston 
&  M.  Consol.  Copper  &  S.  Min.  Co.  35  C.  C. 
A.  7,  and  Bailey  v.  Mosher,  11  C.  C.  A.  308. 

As  to  what  constitutes  due  process  of  law — 
see  notes  to  Kuntz  v.  Sumption,  2  L.R.A.  655; 
Re  Gannon,  5  L.R.A.  359 ;  Ulman  v.  Baltimore, 
11  L.R.A.  224 ;  Oilman  v.  Tucker,  13  L.R.A. 
304 ;  People  v.  O'Brien,  2  L.R.A.  255 ;  rear- 
son  V.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Vvilson  V.  North  Carolina,  42  L.  ed.  U.  S. 
865. 
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purpose  power  was  given  to  issue  interest- 
bearing  coupon  bonds  to  an  amount  not 
exceeding  $750,000,  under  the  restrictions 
named  in  the  act.  The  act  created  a  water- 
works commission  of  five  members,  to  be 
elected  by  the  city  council,  and  to  have  the 
entire  supervision,  under  prescribed  restric- 
tions, of  the  purchase  or  construction, 
operation  and  maintenance,  of  any  system 
of  waterworks  established  under  the  sanc- 
tion of  the  act.  The  act  embodied,  among 
others,  a  provision  authorizing  and  direct- 
ing the  commissioners  to  obtain  from  the 
water  company  a  written  proposition  for 
the  sale  of  its  plant,  franchises,  etc.,  to  the 
city  of  Knoxville,  giving  the  price  and 
terms  of  payment,  together  with  the  opin- 
ion of  competent,  disinterested  experts  as 
to  the  cost  and  present  value  of  the  plant; 
the  commission  to  secure  plans,  specifica- 
tions, and  estimates  of  the  cost  of  the  con- 
struction of  a  new  system  of  waterworks, 
and  to  report  all  matters  to  the  city  council 
for  its  consideration,  but  not  to  close  any 
contract  for  the  purchase  or  construction 
of  waterworks,  until  it  had  been  duly  au- 
thorized to  do  so  by  the  city  council  after 
the  proposition  shall  have  been  ratified  by 
a  vote  of  the  people. 
[31]  *If  the  city  determined  to  construct, 
equip,  and  maintain  its  own  system  of 
waterworks,  then,  for  the  purpose  of  secur- 
ing sites  for  pumping  stations  and  other 
necessary  purposes,  including  the  laying  of 
mains  and  water  pipes,  and  sites  for  reser- 
voirs and  filtering  galleries,  extensions, 
improvements  and  alterations,  it  was  given 
the  right  of  condemnation  of  grounds  with- 
in and  without  its  corporate  limits. 

There  is  no  need  to  refer  to  other  pro- 
visions of  the  agreement  of  1882.  But  it 
may  be  said  in  this  connection  that  an  elec- 
tion was  held  on  the  2d  day  of  July,  1903; 
and  the  city  council — having  express 
authority  to  declare  the  result  of  the  elec- 
tion— declared,  by  ordinance,  that  1,818 
votes  had  been  cast  in  favor  of,  and  only 
239  votes  against,  an  issue  of  bonds  for 
the  construction  by  the  city  of  a  system 
of  waterworks.  It  may  be  also  stated,  in 
this  connection,  that  after  the  passage  of 
the  two  acts  of  1903,  and  before  the  above 
election,  some  correspondence  ensued  be- 
tween the  water  commission  and  the  water 
company  in  reference  to  the  purchase  of 
the  tatter's  plant.  But  the  parties  failed 
to  agree  as  to  the  mode  of  ascertaining  the 
value  of  the  company's  plant,  and  negotia- 
tions ceased.  It  is  not  important  to  inquire 
which  side,  if  either,  was  to  blame  in  this 
matter.  Suffice  it  to  say  that  the  city 
council,  on  or  about  May  20th,  1904,  con- 
ceived and  was  about  to  enter  a  plan  of 
establishing  a  system  of  city  waterworks 
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wholly  independent  of,  and  in  competition 
with,  that  maintained  by  the  water  com- 
pany. 

The  present  suit  was  brought  upon  the 
theory  that  the  legislative  enactments  of 
1903  were  laws  impairing  the  obligations 
of  the  contract  of  1882  between  the  water 
company  and  the  city,  as  well  as  upon  the 
theory  that  the  maintenance  by  the  city 
of  a  system  of  waterworks  in  competition 
with  those  of  the  water  company  would 
inevitably  destroy  the  value  of  the  tatter's 
property,  and  be  a  taking,  under  the  sanc- 
tion of  the  state,  of  the  company's  property 
for  public  use  without  compensation,  in  vio- 
lation of  the  due  process  of  law  enjoined 
by  the  I4th  Amendment. 

*The  substantial  relief  asked  was  a  per-[38] 
petual  injunction  restraining  the  city,  Its 
agents  or  officers,  and  the  waterworks  com- 
mission, from  entering  into  any  contract 
for  the  construction  of  a  separate,  inde- 
pendent, and  competing  plant,  and  from 
issuing  any  bonds  for  such  a  purpose. 

Upon  the  question  of  the  jurisdiction  of 
the  circuit  court  to  take  cognizance  of  this 
case,  without  regard  to  the  citizenship  ol 
the  parties,  but  little  need  be  said.  The 
water  company,  as  we  have  seen,  insists 
that  the  agreement  of  1882  constituted  a 
contract,  whereby  it  acquired,  *  for  a  given 
period,  an  exclusive  right,  by  means  of 
pipes  laid  in  the  public  ways  and  a  system 
of  works  established  for  tiiat  purpose,  to 
supply  water  for  the  use  of  the  city  and  its 
inhabitants.  It  also  insists,. as  just  stated* 
that  the  obligation  of  this  contract  will  be 
impaired  if  the  city,  proceeding  iinder  the 
acts  of  the  legislature  and  imder  the  or- 
dinances in  question,  establishes  and  main- 
tains an  independent,  separate  system  of 
waterworks  in  competition  with  those  of 
the  water  company.  These  questions  hav- 
ing been  aptly  raised  by  the  company's  bill, 
the  case  is  plainly  one  arising  under  the 
Constitution  of  the  United  States. 

The  fundamental  question  in  the  case  is 
whether  the  city,  by  the  agreement  of  1882, 
or  in  any  other  way,  has  so  tied  its  hands 
by  contract  that  it  cannot,  consistently 
with  the  constitutional  rights  of  the  water 
company,  establish  and  maintain,  a  sep- 
arate system  of  waterworks  of  its  own.  II 
the  city  made  no  such  contract,  that  will  be 
an  end  of  the  case;  for,  in  the  absence  of  a 
contract  protected  by  the  Constitution  of  the 
United  States,  the  circuit  court  could  not 
take  cognizance  of  the  dispute  between  the 
parties,  all  citizens  of  Tennessee;  and  it 
could  not  be  said  that  any  taking  of  private 
property  for  public  use  could  arise  merely 
(rom  the  construction  and  maintenance  by 
the  city  of  a  waterworks  plant. 

The    principles    which    must    control    in 

200  U.  M. 


HOI 


OwENSBOBo  Watebwobkb  Go.  v.  Owensbobo. 


37-39 


•fiiBst  the  granting  of  exclusive  rights, 
aod  igainst  limitations  upon  the  powers  of 
rt'Terament." 

i^ain,  IB  the  recent  case  of  Helena 
WtierwoHu  Co,  ▼.  Helena,  195  U.  S.  383, 
»S,  tf  L  ed.  245,  250,  25  Sup.  Ct.  Rep.  40, 
vkre  a  city  established  its  own  system  of 
nlenrm^cs  in  competition  with  that  of  a 
pfinte  company,  the  court,  observing  that 
tk  dty  had  not  specifically  bound  itself 
set  to  eonstnict  its  own  plant,  said :  "Had 
h  been  intended  to  exclude  the  city  from 
aerdsiBg  the  privilege  of  establishing  its 
9W1  ^ant,  such  purpose  could  have  been 
oprened  by  apt  words,  as  was  the  case  in 
Woila  Walla  v.  Walla  Walla  Water  Co. 
172  U.  &  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep. 
rr.  It  is  doubtless  true  that  the  erection 
ii  sndi  a  plant  by  the  city  will  render  the 
popertj  of  the  water  company  less  val- 
Qible  and,  perhaps,  unprofitable;  but  if  it 
w  intended  to  prevent  such  competition, 
I  rigbt  to  do  so  should  not  have  been  left 
to  Argument  or  implication,  but  made  cer- 
taia  hj  the  terms  of  the  contract."  To 
tk  same  effect,  as  to  the  principle  involved, 
at  Washington  d  C.  Tump,  Co,  v.  Mary- 
Imi,  3  Wall.  210,  213,  18  L.  ed.  180,  182; 
Btem  T.  Bienville  Water  Supply  Co,  141 
t.  S.  fi7,  81,  35  L.  ed.  622,  628,  11  Sup.  a. 
R^  892;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S,  685,  41  L.  ed.  1165, 
IT  Sttp.  Ct.  Rep.  718. 
It  is,  we  think,  important  that  the  courts 

rikvld  adhere  firmly  *to  the  salutary  doc- 
true  onderlying  the  whole  law  of  munici- 
pal eorporations  an^  the  doctrines  of  the 
Ujndged  cases,  that  grants  of  special  priv- 

'  £<!;»  affecting  the  general  interests  are  to 
te  liberally  construed  in  favor  of  the  public, 
ud  t^t  no  public  body,  charged  with  pub- 
He  dnties,  be  held,  upon  mere  implication 
CT  presmnption,  to  have  devested  itself  of 
fii  powers. 

^,  then,  the  city  of  Knoxville  cannot 
W  beM  to  have  precluded  itself  by  contract 
{no  establishing  its  own  independent  syls- 
tRB  of  waterworks,  it  becomes  unnecessary 
to  eoBsider  any  other  question  in  the  case. 
Tk£  fwdgment  of  that  court  dismissing  the 
*»fl  must  he  affirmed. 
It  is  90  ordered. 

Hr.  Justioe  Browa,  Mr.  Justice  Wliite, 
Hr.  Justice  Peekham,  and  Mr  Justice 
'•Ises  dissented. 


OWENSBORO       WATERWORKS       COM- 
PANY, of  Owensboro,  Kentucky,  Appt., 

CITY  OF  OWENSBORO. 
(See  &   C   Reporter's  ed.   38-47.) 
L  CMrt»-.|«ris4IctiOB   of   Federal   eir- 

«ooir.s. 


cnlt  conrt— case  arlslnar  ander  Fed- 
eral Constltutioii.»A  suit  to  enjoin  the 
diversion  or  intended  diversion  by  a  munici- 
pality of  certain  funds  whlcb,  under  legisla- 
tive sanction,  it  had  collected  from  taxpayers 
for  a  specific  public  object,  but  which  were 
not  applied  to  that  object,  on  the  theory  that 
such  failure  of  duty  on  the  part  of  the  munic- 
ipality may  ultimately  cause  increased  taxa- 
tion, and  thereby  deprive  the  taxpayers  of 
their  property  without  the  due  process  of  law 
guaranteed  by  U.  S.  Const.,  14th  Amend.,  if 
the  full  amount  .originally  intended  to  be  ap- 
plied to  the  particular  object  named  by  the 
legislature  Is  to  be  collected, — is  not  one 
arising  under  the  Constitution  of  the  United 
States,  of  which  a  Federal  circuit  coui;t  has 
original  Jurisdiction  without  regard  to  the 
citizenship  of  the  parties. 

2.  Constltntlonal    laiv— due    process    of 
law— acts  of  manlclpallty  In  excess  of 

Its  pow^ers.— The  acts  of  a  municipal  cor- 
poration cannot  be  said  to  be  wanting  in  the 
due  process  of  law  guaranteed  by  U.  S. 
Const.,  14th  Amend.,  if  such  acts,  when  done 
or  ratified  by  the  state,  would  not  be  incon- 
sistent with  that  Amendment. 

[No.  146.] 

Submitted    December    IS,    1905.      Decided 
January  2,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  the  bill  in  a  suit 
to  enjoin  the  diversion,  by  a  municipal  cor- 
poration, of  funds  which,  under  legislative 
sanction,  it  had  collected  from  taxpayers 
for  a  specific  public  object.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  D.  Atcldson  and  Wil* 
liam  T.  EUia  submitted  the  cause  for 
appellant.  Messrs,  Little  d  Slack  were  on 
the  brief. 

Mr.  Charles  S.  Walker  submitted  the 
cause  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  this  suit,  the  Owensboro 
Waterworks  Company,  is  a  private  corpora- 
tion of  Kentucky,  while  the  defendant,  the 
city  of  Owensboro,  is  a  mimicipal  corpora- 
tion of  the  same  commonwealth. 

The  bill  was  dismissed  for  want  of  juris- 

Note. — Aa  to  Federal  queaiion  as  conferring 
juriadiction  on  United  Statea  bourta — see  notes 
to  Montana  Ore- Purchasing  Co.  v.  Boston 
&  M.  Consol.  Copper  &  S.  Min.  Co.  35  C.  C. 
A.  7,  and  Bailey  v.  Mosher,  11  C.  C.  A.  308. 

Aa  to  what  conaiitutea  due  proceaa  of  law — 
see  notes  to  Kuntz  v.  Sumption,  2  L.R.A.  655; 
Re  Gannon,  5  L.R.A.  359 ;  Ulman  v.  Baltimore, 
11  L.R.A.  224  ;  Gilmnn  v.  Tucker,  13  L.R.A. 
304;  People  v.  O'Brien,  2  L.R.A.  255;  Pear- 
son V.  Yewdall.  24  L.  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U.  S. 
865. 
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moment's  reflection,  could  have  perceived 
when  the  agreement  of  1882  was  made. 
On  the  other  hand,  the  city  may,  with 
much  reason,  say  that,  having  once  thought 
of  having  its  own  waterworks,  the  failure 
to  insert  in  that  agreement  a  provision 
precluding  it,  in  all  circumstances,  and 
during  a  long  period,  from  having  its  own 
separate  system,  shows  that  it  was  not  its 
purpose  to  so  restrict  the  exercise  of  its 
powers,  but  to  remain  absolutely  free  to  act 
as  changed  circumstances  or  the  public  ex- 
igencies might  demand.  The  stipulation 
in  the  agreement  that  the  city  would  not, 
at  any  time* during  the  thirty  years  com- 
mencing August  1st,  1883,  grant  to  any 
person  or  corporation  the  same  privileges 
it  had  given  to  the  water  company,  was 
by  no  means  an  agreement  that  it  would 
never,  during  that  period,  construct  and 
maintain  waterworks  of  its  own.  For  some 
reason,  not  distinctly  disclosed  by  the 
record,  the  city  abandoned  the  scheme  it 
had  at  one  time  formed,  of  constructing 
its  own  system  of  waterworks.  And  it  may 
be  that  it  did  not,  in  1882,  intend  or  expect 
ever  again  to  think  favorably  of  such  a 
scheme.  It  may  also  be  that  the  water 
company,  having  knowledge  of  what  the 
city  had  done  or  attempted  prior  to  1882, 
deliberately  concluded  to  risk  the  possi- 
bility of  municipal  competition,  if  the  city 
would  agree  not  to  give  to  other  persons 
or  corporations  the  same  privileges  it  had 
given  to  that  company.  The  city  did  so 
agree,  and  thereby  bound  itself  by  contract 
to  the  ^extent  just  stated,  omitting,  as  if 
purposely,  not  to  bind  itself  further.  The 
agreement,  as  executed,  is  entirely  con- 
sistent with  the  idea  that  while  the  city, 
at  the  time  of  making  the  agreement  of 
1882,  had  no  purpose  or  plan  to  establish 
and  operate  its  own  waterworks  in  compe- 
tition with  those  of  the  water  company,  it 
refrained  from  binding  itself  not  to  do  so, 
although  willing  to  stipulate,  as  it  did 
stipulate,  that  the  grant  to*  the  ^ater  com- 
pany should  be  exclusive  as  against  all 
other  persons  or  corporations.  We  are 
[36]  therefore  'constrained  by  the  words  of  the 
agreement  to  hold  that  the  city  did  not 
assume,  by  any  contract  protected  by  the 
Constitution  of  the  United  States,  to  re- 
strict its  right  to  have  a  system  of  water- 
works, independent  altogether  of  the  sys- 
tem established  and  maintained  by  the 
water  company.  If  this  interpretation  of 
the  contract  will  bring  hardship  and  loss 
to  the  water  company,  and  to  those  having 
«n  interest  in  its  property  and  bonds,  the 
result  (omitting  now  any  consideration  of 
the  question  of  power)  is  due  to  the  ab- 
sence from  the  agreement  between  the  par- 
ties of  any  stipulation  binding  the  city 
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not  to  do  what,  unless  restrained,  it  now 
proposes  to  do. 

While  there  is  no  case  precisely  like  the 
present  one  in  all  its  facts,  the  adjudged 
cases  lead  to  no  other  conclusion  than  the 
one  just  indicated.  We  may  well  repeat  her« 
what  was  said  in  a  somewhat  similar  case, 
where  a  municipal  corporation  established 
gas  works  of  its  own  in  competition  with  a 
private  gas  company  which,  under  previouB 
authority,  had  placed  its  pipes,  mains,  etc, 
in  public  streets  to  supply,  and  was  supply- 
ing, gas  for  a  city  and  its  inhabitants :  "It 
may  be  that  the  stockholders  of  the  plain- 
tiff supposed,  at  the  time  it  became  incor- 
porated, and  when  they  made  their  original 
investment,  that  the  city  would  never  do 
what  evidently  is  contemplated  by  the  or- 
dinance of  1889.  And  it  may  be  that  the 
erection  and  maintenance  of  gas  works  by 
the  city  at  the  public  expense,  and  in  com- 
petition with  the  plaintiff,  will  ultimately 
impair,  if  not  destroy,  the  value  of  the 
plaintiff's  works,  for  the  purposes  for  which 
they  were  established.  But  such  considera- 
tions cannot  control  the  determination  of 
the  legal  rights  of  parties.  As  said  by  this 
court  in  Curtis  v.  Whitney,  13  Wall.  68,  70, 
20  L.  ed.  513,  514:  *Nor  does  every  statute 
which  affects  the  value  of  a  contract  impair 
its  obligation.  It  is  one  of  the  contingen- 
cies to  which  parties  look  now  in  making 
a  large  class  of  contracts,  that  they  may 
be  affected  in  many  ways  by  state  and 
national  legislation.'  If  parties  wish  to 
guard  against  contingencies  of  that  kind 
they  must  do  so  by  such  clear  and  explicit 
language  as  will  take  their  contracts  out 
of  the  established  rule  that  public  grants, 
'susceptible  of  two  constructions,  must  re- [37] 
ceive  the  one  most  favorable  to  the  public." 
Uamilton  Oiulight  d  Coke  Co.  v.  Hamilton, 
146  U.  S.  258,  268,  36  L.  ed.  963,  968,  13 
Sup.  Ct.  Rep.  90;  Skaneatelea  Waterworks 
Co.  V.  Skaneateles,  184  U.  S.  364,  363,  46 
L.  ed.  685,  590,  22  Sup.  Ct.  Rep.  400. 

So  in  Joplin  v.  Southwest  Missouri  Light 
Co.  191  U.  S.  150,  156,  48  L.  ed.  127,  129, 
24  Sup.  Ct.  Rep.  43,  which  involved  the 
question  whether  a  city  could  establish  its 
own  electric  plant  in  competition  with  that 
of  a  private  corporation,  the  court  said: 
"The  limitation  contended  for  is  upon  a 
governmental  agency,  and  restraints  upon 
that  must  not  be  readily  implied.  The  ap- 
pellee concedes,  as  we  have  seen,  that  it 
has  no  exclusive  right,  and  yet  contends 
for  a  limitation  upon  the  city  which  might 
give  it  (the  appellee)  a  practical  monopoly. 
Others  may  not  seek  to  compete  with  it,  * 
and  if  the  city  cannot,  the  city  is  left  with 
a  useless  potentiality,  while  the  appellee 
exercises  and  enjoys  a  practically  exclusive 
right.     There  are  presumptions,  we  repeat, 
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•  I  said  7«ftn,   are  now  on  hand;   that  no 

irt  of  the  $44,000   collected   is  on   hand, 

fior  hat  bmH.  city  any  means  of  replacing 

l^s&Bt,  eze^t  by  levying  *and  collecting  taxes 
irom  the  taxpayers  of  said  city  for  that 
porpoee,  and  this  it  had  no  legal  authority 
to  do;  that  by  the  payment  of  the  $44,000 
Utt  dty  paid  and  extinguished  that  amoimt 
ai  boods,  and  bonds  to  that  amount  should 
be  surrendered  by  said  city  and  canceled, 
tad  that  by  law  complainant  and  other 
uxptyers  have  the  right  to  have  said  bonds 
M)  surrendered  and  canceled. 

The  bill  proceeds:  "Your  orator  says 
said  bonds  are  negotiable  by  delivery,  and 
ire  00  the  footing  of  commercial  obliga- 
tiaaB,  and  if  said  193  bonds,  or  any  of  them, 
ibill  be  sold  and.  transferred  for  value,  to 
iaaoeent  bona  fide  purchasers,  then  com- 
pbisant  and  all  other  taxpayers  of  said 
ctT  would  be  compelled  to  pay  the  full 
utoont  of  all  of  said  200  bonds,  and  the 
fall  amount  of  all  interest  accrued,  or  to 
Merae  thereon.  It  says  defendant  and  its 
^cers  and  agents  purpose,  and  are  now  en- 
^Toring,  to  immediately  sell  and  transfer 
■aid  193  bonds,  and  coupons  attached,  to 
»ase  person  for  value,  and  are  doing  this 
without  giving  such  persons  any  notice  or 
icionnation  of  the  facts  herein  stated,  or  of 
iny  facts  pertaining  to  the  collection  or  dis- 
F«ition  of  any  part  of  said  $44,000,  and 
pwpose  to  continue  said  efforts  without  giv- 
iig  to  any  person,  to  whom  said  bonds  may 
beofercd,  any  notice  or  information  pertain- 
ag  thereto,  and  said  prospective  purchasers 
kave  no  notice,  knowledge,  or  information 
rf  aay  of  said  facts,  so  far  as  complainant 
M  adrised  or  believes,  and,  unless  restrained 
tt<i  presented,  defendant  and  its  officers 
ad  agents  will  immediately  sell  said  bonds 
nd  eoupons  to  some  person  or  persons, 
fox  Talae,  who  have  no  notice  or  informa- 
tJ5B  in  regard  to  said  transaction,  and  will 
^  90  without  giving  such  persons  any  no- 
^  or  information  as  to  said  facts,  and 
^ai  complainant  and  its  property,  and 
•id  other  taxpayers  and  their  property,  will 
be  boithened  with  the  payment  of  said  entire 
200  bonds  and  interest,  and,  by  the  means 
aforesaid,  and  without  due  process  of  law, 
^^wi  of  the  right  to  have  credit  on  said 
^  for  said  $44,000  heretofore  paid  by 
^^^  and  be  compelled  to  pay  said  200 
^«ads  and  all  interest  accrued  and  to  *ac- 
-n»e  thereon. 

I**!  **Troiir  orator  says  that  by  article  14  of 
^  Amendments  to  the  Constitution  of  the 
tiited  States  it  is  provided  that  no  state 
*^  'deprive  any  person  of  life,  liberty, 
«  property,  without  due  process  of  law;' 
^  your  orator  says  that  if  more  than 
149  of  laid  bonds  shall  be  sold  to  innocent 
wrHiiseT5,  without   notice,   which   defend- 


ant  city  is  about  to  do,  that  it  and  the 
taxpayers  for  whom  it  sues,  will  be  forced 
to  pay  such  excess,  both  principal  and  in- 
terest, without  opportunity  to  plead,  or  to 
be  heard  as  to  matters  herein  alleged,  and 
so  deprived  of  their  property  without  due 
process  of  law,  and  the  amount  in  contro- 
versy here  exceeds  $2,000." 

The  relief  prayed  was  that  the  defendant, 
its  officers  and  agents,  be  perpetually  en- 
joined and  restrained  from  selling  or  dis- 
posing of  any  of  the  bonds  in  excess 
of  149  in  nimiber,  and,  before  selling  them, 
to  detach  and  destroy  all  coupons  for  in- 
terest that  have  heretofore  matured  or 
that  may  mature  before  the  date  when  the 
bonds  may  be  sold,  and  be  ordered  and 
compelled  to  cancel  and  surrender  all  of 
the  bonds,  and  all  coupons  pertaining  there- 
to, in  excess  of  149,  and  that  the  bonds 
and  coupons  be  destroyed,  and  if  the 
$14,060.66  levied  May  16th,  1904,  should 
be  collected  before  the  sale  was  made  of 
the  bonds,  that  said  sum  be  applied  to  the 
extinguishment  of  the  debt  and  interest, 
and  the  bonds  and  interest  coupons  be 
destroyed,  and  not  sold,  as  prayed  for  in 
regard  to  the  money  heretofore  collected; 
also  that  defendant  be  enjoined  and  re- 
strained from  levying  and  collecting  from 
complainant  and  all  the  other  taxpayers 
of  the  city,  or  their  property,  any  taxes 
in  excess  of  a  sufficient  amount  to  create 
a  sinking  fund  with  which  to  pay  the  149 
bonds,  when  sold,  and  the  7  bonds,  already 
sold,  and  to  pay  the  interest  to  accrue 
thereon  upon  the  7  bonds  heretofore  sold, 
and  to  accrue  upon  the  149  bonds,  after 
they  were  sold. 

The  plaintiff  further  prayed  that  the 
sum  of  $44,000,  paid  by  the  taxpayers  of 
the  city,  be  adjudged  to  have  satisfied 
that  amount  of  the  bonds,  and  that  it  have 
such  further  or  other  relief  in  the  premises 
as  the  nature  of  the  case  required. 

The  bill  presents  the  case  of  the  diver- 
sion, or  the  intended  diversion,  by  a  mu- 
nicipal corporation,  of  certain  funds  which, 
under  legislative  sanction,  it  had  collected 
from  taxpayers  for  a  specific  public  object, 
which  funds  were  not  applied  to  the  object 
for  which  they  were  raised,  and  which  fail- 
ure of  duty  on  the  part  of  the  corporation 
so  to  apply  them  may  ultimately  cause 
increased  taxation  if  the  full  amount  orig- 
inally intended  to  be  applied  to  the  par- 
ticular object  named  by  the  legislature  is 
to  be  collected. 

•We  share  with  the  court  below  the  diffi-[45j 
culty  in  understanding  how  such  a  case 
can  be  regarded  as  one  arising  under  the 
Constitution  of  the  United  States.  It  cer- 
tainly must  be  one  of  that  character  in 
order    to    sustain    the    jurisdiction    of    the 
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diction  in  the  court  below  to  hear  and  de- 
termine the  cause,  the  circuit  court  being 
of  opinion  that  the  suit  was  not  one  arising 
under  the  Constitution  or  laws  of  the 
United  States,  and  the  matter  in  dispute 
not  of  sufficient  value  to  give  that  court 
jurisdiction. 

The  case  made  by  the  bill  was  this: 
On  the  10th  day  of  October,  1900,  the 
common  council  of  Owensboro  adopted  an 
ordinance  authorizing  the  borrowing  of 
money,  upon  the  city's  bonds,  for  tlie  pur- 
pose of  erecting  a  system  of  waterworks 
for  supplying  the  ci^  of  Owensboro  and 
its  inhabitants  with  water.  The  ordinance 
provided  for  a  submission  to  the  voters  of 
the  question  of  issuing  city  bonds  to  the 
amoimt  of  $200,000,  with  which  to  raise 
money  for  the  purpose  just  stated. 

Tlie  election  was  held  and  the  proposition 
was  carried,  more  than  two  thirds  of  those 
voting  approving  the  proposed  issue  •  of 
bonds. 

By  an  ordinance  of  December  3d,  1900, 
bonds  to  the  amount  of  $200,000  were 
directed  to  be  issued,  and  $14,666.66  was 
(40]  appropriated  'out  of  the  revenues  and  pub- 
lic moneys  of  the  city  for  the  payment  of 
the  semiannual  interest  on  the  bonds,  and 
the  creation  of  a  fund  for  the  ultimate 
payment  of  the  principal  thereof,  such  fund 
to  be  designated  as  the  Owensboro  water 
bond  account. 

By  an  ordinance  approved  March  11th, 
1901,  $14,666.66  was  appropriated  and  set 
4part  out  of  the  revenues  and  funds  of  the 
city,  to  be  raised  by  taxation  or  otherwise, 
each  year,  until  the  bonds  were  paid,  for 
the  purpose  of  paying  the  interest  on  the 
bonds  semiannually,  and  for  creating  a 
sinking  fund  for  the  payment  of  the  prin- 
cipal of  the  bonds.  And,  for  the  purpose 
of  providing  a  fund  for  that  purpose,  it 
was  ordained,  the  bill  alleged,  that  there 
should  be,  and  that  there  was  thereby, 
levied  upon  all  the  taxable  property  of  said 
city  subject  by  law  to  taxation  for  munici- 
pal purposes,  a  direct  annual  tax  for  the 
year  1901,  and  for  each  succeeding  year 
up  to  and  including  the  year  1931,  suffi- 
cient to  raise  the  said  sum  of  $14,666.66, 
to  be  collected  annually  with  other  mu- 
nicipal taxes,  licenses,  revenues,  and  public 
dues,  and  continuing  from  year  to  year 
imtil  the  ultimate  payment  of  the  bonds; 
and  it  was  also,  by  the  ordinance,  ordained 
that  no  part  of  said  funds  should  ever  be 
used  for,  or  appropriated  to,  any  other  pur- 
pose or  use,  except  the  payment  of  the 
principal  and  interest  of  the  bonds;  fur- 
ther, that  provision  to  meet  the  require- 
ments of  said  section  be  made  in  the  annual 
budget  and  appropriation  ordinance. 

Pursuant  to  the  ordinance  of  December 
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3d,  1900,  the  city  executed  200  bonds  of 
$1,000  each,  bearing  4^^  per  cent  interest 
per  annum  from  their  date, — January  1st, 
1901, — payable  semiannually,  and  transfer- 
able at  delivery,  and  at  the  date  -of  the 
bringing  of.  this  suit  all  of  those  bonds 
were,  the  bill  alleged,  in  the  possession  or 
under  the  control  of  the  city,  "ready  and 
about  to  be  immediately  sold  and  delivered 
to  purchasers,  with  the  exception  of  7  bonds 
which  the  sold  mayor  and  council  have 
already  sold,  and  haiFe  received  therefor 
the  sum  of  $7,000." 

In  each  of  the  years  1901,  1902,  and  1903, 
the  city,  proceeding  under  ordinances 
adopted  by  the  common  council,  levied  an 
*ad  valorem  tax  of  $2  on  each  $100  worth [41] 
of  property  in  the  city  subject  to  taxation, 
part  of  such  tax — $14,666.66 — ^to  be  appro- 
priated annually  for  the  payment  of  inter- 
est on  the  water  bonds  and  for  the  creation 
of  a  sinking  fimd  for  the  ultiniate  payment 
of  the  principal.  A  similar  tax  was  also 
levied  for  1904,  of  which  $14,666.66  was 
appropriated  to  pay  interest  and  create  a 
sinking  fund, — $8,060  to  be  paid  on  in- 
tere/st,  and  $6,666.66  to  go  into  the  sinking 
fund.     So   that   under   the   levies   made   in 

1901,  1902,  and  1903,  $44,000  had  been  col- 
lected for  interest  and  tlie  sinking  fund, 
and  $14,666.66  was  to  be  collected  for  1994. 

Of  the  200  bonds  actually  signed,  193 
remain  in  the  hands  of  the  city,  its  officers 
and  agents,  and  after  applying  the  sum  of 
$44,000,  collected  under  the  levies  of  1901, 

1902,  and  1903,  and  the  $14,666.66,  to  be 
collected  under  the  levy  ef  1904,  there  will 
remain  only  $149,000  ^o  be  raised  by  the 
sale  of  bonds.  Nevertheless,  the  city,  by 
its  agents  and  officers,  claims  to  have  au- 
thority, and  proposes  immediately  to  sell 
and  dispose  of,  and,  unless  restrained,  will 
sell  and  dispose  of,  the  entire  193  bonds, 
amounting  to  $193,000.  If  that  be  done, 
then  the  city  will  have  collected  and  re- 
alized $244,000  on  account  of  the  erection 
of  the  waterworks;  whereas  it  was  only 
authorized  to  raise  $200,000  for  that  pur- 
pose. Of  the  $44,000  collected  by  the  city, 
$20,000  has  been  expended  for  land  on 
which  the  proposed  water  plant  was  to  be 
erected,  while  $24,000  has  been  illegally  ex- 
pended for  purposes  other  than  those  for 
which  it  was  collected. 

The  bill  further  alleges  that  for  each  of 
tlie  years  1901,  1902,  and  1903,  taxes  were 
levied  on  the  taxable  property  of  plaintiff 
and  other  taxpayers  of  the  city;  that  cap- 
itation, license,  and  franchiset  axes  were 
also  assessed,  levied,  and  oollected  by  it; 
that  all  the  taxes  ho  levied  were  coui-cti*  1 
each  year,  from  all  sources,  and  for  all 
purposes,  were  expended  and  exhausted 
each  year,  and  none  so  collected,  in  either 
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tti  dedsion  on  the  single  ground  that  the 
two  companies  had,  by  agreement,  attempted 
to  fix  their  prices,  and  therefore  came  with- 
in the  scope  of  the  Illinois  antitrust  law, — 
10  let  which  had  not  been  in  terms  referred 
lo  either  in  the  pleadings  or  the  report  of 
tl»  master. 

There  was  no  positive  evidence,  and  no 
fnding  by  the  commissioner,  of  an  agree- 
flKst  betwe<%n  the  two  companies,  and  while, 
fnan  their  action,  an  inference  might  be 
dnwn  that  they  had  entered  into  some 
afTcement  in  respect  to  rates  on  August  1, 
•POO,  neither  its  terms,  scope,  nor  duration 
w»e  shown.  It  also  appears  from  the  tes- 
timony that  that  rate  was  continued  by  the 
oU  company  only  until  January  1,  1901, 
Then  an  even  rate  of  $1  per  thousand  was 
established,  and  that  this  latter  rate  was, 
OB  September  1,  1901,  also  established  by 
the  new  company, — the  plaintiff  herein. 
Whether  this  action  of  the  new  company  in 
aiiopting  the  rate  which  had  been  kept  in 
foree  by  the  old  company  since  January  1, 
1901,  was  the  result  of  agreement,  or  an  in- 
dependent act  on  its  part,  is  not  shown.  It 
ippears  further  that  in  October,  1901,  the 
plaintiff  entered  into  a  contract  with  the 
fM  company  to  supply  it  with  gas  for  the 
'*  of  its  Piistomera.  nnd  that,  the  latter 
|i6]eon^ny  desisting  •temporarily  from  manu- 
f  ciure.  this  contract  continued  in  force  un- 
til Au^ost  19,  1902;  but  this  was  found  by 
tDe  eonmiisaioner  to  have  been  a  purely  pri- 
^te  busines"^  flrranuement  between  the  com- 
;anie9,  and  without  relation  to  the  charges 
nade  bv  either  to  its  customers.  Doubt- 
1«8  it,  together  with  the  evidence  of  changes 
in  holding  of  stock,  tended  to  show  at  least 
a  ee»ation  of  competition  between  the  two 
wmpanies,  if  not  of  a  unity  of  control  or 
ifreement  between  them. 

^e  shall  assume  that  there  was  testimony 
from  which  the  court  justly  found  that  the 
ntes  announced  on  August  1  were  fixed  by 
u  agreement  between  the  two  companies. 
We  shall  also  assume,  though  without  de- 
oding,  that  while  that  agreement  was  in 
force  and  the  parties  were  acting  under  it, 
lather  oould  recover  for  the  gas  that  it  f ur- 
iish«d,  nor  oould  this  plaintiff  question  the 
nlidity  of  the  ordinance  of  September  4. 
But  ilthongh  the  stringent  provisions  of  the 
Illinois  antitrust  law  may  apply  to  the  case 
cf  an  afn"eement  between  two  gas  companies, 
iwDg  the  price  of  gas,  and  even  if,  while  the 
parties  are  proceeding  under  it,  any  party 
refeiving  pas  may  avoid  payment  therefor  on 
tiat  ground,  and  the  city  likewise  be  up- 
M  in  an  ordinance  establishing  maximum 
ntes  which  are  not  remunerative,  yet  the 
a-atra^  of  such  an  agreement  does  not  sub- 
j^  the  companies  to  a  perpetual  penalty, 
'•-'^i*^  making  an  agreement,  unlawful  by 


the  antitrust  act,  may,  while  the  agreement 
is  in  force,  be  subject  to  its  penalties;  but, 
whenever  they  cease  to  act  under  it,  the 
penalties  also  cease.  The  punishment  ad- 
heres to  the  offense,  and  stops  when  the  of- 
fense itself  stops.  Now  it  is  in  evidence 
that  the  prices  were  changed  by  the  old 
company  on  the  1st  of  January,  1901  (five 
months  after  the  alleged  agreement  for  a 
uniform  rate),  and  that  for  months  there- 
after each  company  was  charging  a  different 
rate;  but  the  decree  was  one  of  absolute  dis- 
missal,— an  adjudication  that  the  ordinance 
of  September  4  was  valid, —  an  adjudication 
which  became  res  judicata  for  all  future 
litigation;  and  this  in  the  face  of  the  find- 
ing by  the  commissioner,  undisturbed  by  the 
court,  that  the  rates  established  bv  it  ar« 
not  remunerative,  'and  thus  work  a  gradual [57] 
confiscation  of  the  property  belonging  to  the 
plaintiff. 

We  think  that  imder  the  circumstances 
the  decree  should  be  reversed  and  the  case 
remanded  with  instructions  either  to  refer 
it  to  a  commissioner  for  further  findings, 
with  leave  to  take  additional  testimony,  if 
that  be  deemed  necessary,  showing  the  terms 
and  duration  of  the  alleged  agreement  be- 
tween the  two  companies  and  how  far  it  was 
acted  upon  by  them,  or  that  the  court  should 
itself  undertake  this  investigation  and  make 
like  findings. 

The  decree  of  the  Circuit  Court  is  re- 
versed. 
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B.  J.  FISHER,  A.  M.  Scales,  Assignee  of 
A.  A.  Hinkle;  A.  M.  Scales,  Assignee  of 
Hodgin,  Pegram,  &,  Co.,  and  Helen  G, 
Brown. 

(See  S.  C.  Reporter's  ed.  57-70.) 

1.  Mortgase — priority  as  betiveen  cor* 
poratc   mortsrairc  and  Jadsrinents  for 

torts.— Judgments  against  a  water  company 
in  actions  to  recover  the  value  of  property 
alleged  to  have  heen  destroyed  hy  fire,  as  a 
result  of  the  failure  of  the  company  to  exer- 
cise reasonable  care  to  furnish  an  adequate 
supply  of  water,  are  Judgments  for  torts, 
within  the  meaning  of  N.  C.  Code,  1883,  | 
1255,  subordinating  the  lien  of  corporate 
mortgages  to  Judgments  for  torts  committed 
by  the  corporation. 

a.  Mortiraire — priority  as  betiveen  cor* 
porate  mortflraire  and  Jndffments  for 
tort.—  A  Judgment  in  tort,  recovered  against 

Note. — On  priority  as  between  mortgage  and 
judgment — see  notes  to  Manchester  Locomo- 
tive Worlss  V.  Truesdale,  9  L.R.A.  140,  and 
Vaughn  t.   Schmalsle,   10    L.B.A.  411. 
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circuit  court, — ^the  parties  all  being  citlzenf 
of  Kentucky. 

In  support  of  their  contention  that  the 
present  suit  arises  under  the  Constitution 
of  the  United  States,  and  is  within  the 
original  cognizance  of  the  circuit  court, 
without  regard  to  the  citizenship  of  the 
parties,  the  learned  counsel  for  the  appel- 
lant cites  certain  cases  in  this  court 
which  hold  that  the  prohibitions  of  the 
14th  Amendment  "refer  to  all  the  instru- 
mentalities of  the  state, — ^to  its  legislative, 
executive,  and  judicial  authorities," — and 
consequently,  "whoever,  by  virtue  of  pub- 
lic position  under  a  state  government,  de- 
prives another  of  any  right  protected  under 
that  Amendment  against  deprivation  by  the 
state,  violates  the  constitutional  inhibi- 
tion; and,  as  he  acts  in  the  name  and  for 
the  state,  and  is  clothed  with  the  state's 
power,  his  act  is  that  of  the  state."  Ex 
parte  Virginia,  100  U.  S.  339,  340,  347,  25  L. 
ed,  676,  679,  680;  Neal  v.  Delaware,  103 
U.  S.  370,  397,  26  L.  ed.  567,  674 ;  Tick  W<F 
V.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220, 
6  Sup.  Ct.  Kep.  1064;  Oibaon  v.  Missis- 
sippi, 162  U.  S.  666,  40  L.  ed.  1076,  16  Sup. 
Ct  Rep.  904;  Chicago,  B.  d  Q.  R.  Co,  v. 
Chicago,  166  U.  S.  226,  235,  41  L.  ed.  979, 
984,  17  Sup.  Ct.  Rep.  581. 

These  were  all  cases  in  which  the  right 
sought  to  be  protected  was  held  to  have 
been  granted  or  secured  by  the  Constitu- 
tion of  the  United  States,  but  yet  was  vio- 
lated by  some  agency  or  instrumentality 
proceeding  under  the  sanction  or  authority 
of  the  state.  But  no  right  involved  in  the 
present  case  has  its  origin  in,  or  is  secured 
by,  the  Constitution  of  the  United  States. 
It  is  not  contended  that  the  legislative 
enactments,  by  the  authority  of  which  the 
city  intends  to  establish  and  maintain  a 
system  of  waterworks,  are  inconsistent 
either  with  the  Constitution  of  Kentucky 
or  the  Constitution  of  the  United  States. 
The  plaintiff,  however,  complains  that  the 
defendant  city  has  not  properly  discharged 
its  duties  under  the  laws  of  the  state.  For 
the  purposes  of  the  present  discussion,  let 
this  be  taken  as  true;  still,  maladmin- 
istration of  its  local  affairs  by  a  city's  con- 
[46]8tituted  •authorities  cannot  rightfully  con- 
cern the  national  government,  unless  it  in- 
volves the  infringement  of  some  Federal 
right.  If  the  city  authorities  have  received 
funds  from  taxation  which  ought  strictly 
to  have  been  applied  to  take  up  or  cancel 
the  bonds  of  the  city,  but  have  been  used 
for  other  municipal  purposes,  and  if,  by 
reason  of  such  misapplication  of  those 
funds,  taxation  may  ultimately  come  upon 
the  people  for  an  amount  beyond  what  the 
legislature  originally  intended, — if  noth- 
ing more  can  be  said, — the  remedy  must 
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be  found  in  the  courts  and  tribunals  of  the 
state,  and  not  in  the  Federal  courts  of 
original  jurisdiction,  where  the  controversy 
is  wholly,  as  it  is  here,  between  citizens 
of  the  same  state.  When  a  Federal  court  • 
acquires  jurisdiction  of  a  controversy  by 
reason  of  the  diverse  citizenship  of  the 
parties,  then  it  may  dispose  of  all  the  is- 
sues in  the  case,  determining  the  rights  of 
parties  under  the  same  rules  or  principles 
that  control  when  the  case  is  in  the  state 
court.  But,  as  between  citizens  of  the  same 
state,  the  Federal  court  may  not  interfere 
to  compel  municipal  corporations  or  other 
like  state  instrumentalities  to  keep  within 
the  limits  of  the  power  conferred  upon  them 
by  the  state,  unless  such  interference  is 
necessary  for  the  protection  of  a  Federal 
right.  There  has  been  no  actual  invasion 
here  of  any  right  secured  by  the  Constitu- 
tion of  the  United  States;  nothiftg  more, 
taking  the  allegations  of  the  bill  to  be  true, 
than  a  failure  of  a  municipal  corporation 
to  properly  discharge  the  duties  which, 
under  the  laws  of  the  state,  it  owes  to  its 
people  and  taxpayers.  And  there  is  here 
no  deprivation  of  property  without  due 
process  of  law  within  the  meaning  of  the 
14th  Amendment,  even  if  it  be  apprehended 
that  the  defendant  city  may,  at  some  future 
time,  impose  a  tax  in  violation  of  its  duty 
under  the  laws  of  the  state. 

The  utmost  that  can  be  said  of  the 
present  case,  as  disclosed  by  the  bill,  is 
that  the  municipal  authorities  of  Owens- 
boro  have  done  some  things  outside  or  in 
excess  of  any  power  the  city  possessed. 
But  this  does  not  of  itself  show  that  they 
acted  without  the  due  process  of  law  en- 
joined by  the  14th  •Amendment;  for,  if [47] 
what  is  complained  of  had  been  done 
diVectly  by  the  state  or  by  its  express  au- 
thority, or  if  the  legislature  could  legally 
ratify  that  which  the  city  has  done,  as  it 
undoubtedly  might  do,  no  one  would  con- 
tend that  there  had  been  a  violation  of  the 
due  process  clause  of  the  amendment.  It 
cannot  be  that  the  acts  of  a  municipal  cor- 
poration are  wanting  in  the  due  process  of 
law  ordained  by  the  14th  Amendment,  if 
such  acts,  when  done  or  ratified  by  the 
state,  would  not  be  inconsistent  with  that 
Amendment.  Many  acts  done  by  an  agency 
of  a  state  may  be  illegal  in  their  character 
when  tested  by  the  laws  of  the  state,  and 
may,  on  that  ground,  be  assailed,  and  yet 
they  cannot,  for  that  reason  alone,  be  im- 
peached as  being  inconsistent  with  the  due 
process  of  law  enjoined  upon  the  states. 
The  14th  Amendment  was  not  intended  to 
bring  within  Federal  control  everything 
done  by  the  state  or  by  its  instrumentalities 
that  is  simply  illegal  under  the  state  laws, 
but  only  such  acts  by  the  states  or  their 
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agtiBBt  the  granting   of   exclusive    rights, 
ud  against  limitations  upon  the  powers  of 

AgaiB,  in  the  recent  case  of  Helena 
WdterworkM  Co.  ▼.  Helena,  195  U.  S.  383, 
92,  49  L.  ed.  245,  250,  25  Sup.  Ct.  Rep.  40, 
what  a  dty  established  its  own  system  of 
Taterworks  in  competition  with  that  of  a 
prirate  company,  the  court,  observing  that 
tbe  dty  had  not  specifically  bound  itself 
ajt  to  eoBstruct  its  own  plant,  said :  "Had 
it  bea  intended  to  exclude  the  city  from 
aerdung  the  privilege  of  establishing  its 
ovi  ^ant,  such  purpose  could  have  been 
ayieMed  by  apt  words,  as  was  the  case  in 
r«ns  Walla  V.  Walla  Walla  Water  Co, 
IT!  U.  8.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep. 
IT.  It  ii  doubtless  true  that  the  erection 
of  ndi  a  plant  by  the  city  will  render  the 
property  of  the  water  company  less  val- 
Bl)je  aiid,  perhaps,  unprofitable;  but  if  it 
«u  iotended  to  prevent  such  competition, 
1  rigkt  to  do  so  should  not  have  been  left 
to  argument  or  implication,  but  made  cer- 
taiB  by  the  terms  of  the  contract."  To 
the  same  effect,  as  to  the  principle  involved, 
trt  Watkington  d  C.  Tump,  Co,  v.  Mary- 
la<  3  Wall.  210,  213,  18  L.  ed.  180,  182; 
tUm  T.  Bienville  Water  Supply  Co,  141 
I.  S.  57,  81,  35  L.  ed.  622,  628,  11  Sup.  Ct. 
S^  892;  Long  Island  Water  Supply  Co.  v. 
irtAklyn,  166  U.  S.  685,  41  L.  ed.  1165, 
i:  Sttp.  Ct.  Rep.  718. 

It  is,  we  think,  important  that  the  courts 
R;ifcoald  adhere  firmly  'to  the  salutary  doc- 
tnce  underlying  the  whole  law  of  munici- 
pal eorporations  an^  the  doctrines  of  the 
uljodged  cases,  that  grants  of  special  priv- 
'  2«fa  affecting  the  general  interests  are  to 
*  liberally  construed  in  favor  of  the  public, 
t£d  t^t  no  public  body,  charged  with  pub- 
^  duties,  be  held,  upon  mere  implication 
«r  promnption,  to  have  devested  itself  of 
^powers. 

is,  then,  the  city  of  Knoxville  cannot 
be  bdd  to  have  precluded  itself  by  contract 
hm  establishing  its  own  independent  syls- 
tcsi  of  waterworks,  it  becomes  unnecessary 
to  eoDsider  any  other  question  in  the  case. 
Tie  judgment  of  that  court  dismiaaing  the 
Wl  must  he  affirmed. 

It  is  so  ordered. 

Mr.  Justice  Brown,  Mr.  Justice  WMte, 
1^-  Justice    Peckham,    and   Mr    Justice 
dissented. 


W^ENSBORO       WATERWORKS       COM- 
PANY, of  Owensboro,  Kentucky,  Appt., 

CITY  OF  OWENSBORO. 
(See  &   C  Reporter's  ed.   38-47.) 
L  C««rta— Jwrisdietioii   of   Federal   eir- 
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cnlt  conrt— case  arlslnar  vnder  Fed- 
eral Constitution.— A  suit  to  enjoin  the 
diversion  or  intended  diversion  by  a  munici- 
pality of  certain  funds  whlcb,  under  legisla- 
tive sanction,  it  had  collected  from  taxpayers 
for  a  speclflc  public  object,  but  which  were 
not  applied  to  that  object,  on  the  theory  that 
such  failure  of  duty  on  the  part  of  the  munic- 
ipality may  ultimately  cause  increased  taxa- 
tion, and  thereby  deprive  the  taxpayers  of 
their  property  without  the  due  process  of  law 
guaranteed  by  U.  S.  Const,  14th  Amend.,  if 
the  full  amount  .originally  intended  to  be  ap- 
plied to  the  particular  object  named  by  the 
legislature  is  to  be  collected, — is  not  one 
arising  under  the  Constitution  of  the  United 
States,  of  which  a  Federal  circuit  coui;t  has 
original  Jurisdiction  without  regard  to  th« 
citizenship  of  the  partlea 

2.  Constltntlonal  law— due  process  of 
law— acts  of  municipality  In  excess  of 
its  pow^ers.— The  acts  of  a  municipal  cor- 
poration cannot  be  said  to  be  wanting  in  the 
due  process  of  law  guaranteed  by  U.  S. 
Const.,  14th  Amend.,  if  such  acts,  when  done 
or  ratified  by  the  state,  would  not  be  incon- 
sistent  with  that  Amendment. 

[No.  145.] 

Submitted    December    IS,    1905.      Decided 
January  2,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  the  bill  in  a  suit 
to  enjoin  the  diversion,  by  a  municipal  cor- 
poration, of  funds  which,  under  legislative 
sanction,  it  had  collected  from  taxpayers 
for  a  specific  public  object.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  D.  Atcldson  and  Wil* 
liam  T.  Ellis  submitted  the  cause  for 
appellant.  Messrs,  Little  d  Slack  were  on 
the  brief. 

Mr.  Charles  S.  Walker  submitted  the 
cause  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  this  suit,  the  Owensboro 
Waterworks  Company,  is  a  private  corpora- 
tion of  Kentucky,  while  the  defendant,  the 
city  of  Owensboro,  is  a  mimicipal  corpora- 
tion of  the  same  commonwealth. 

The  bill  was  dismissed  for  want  of  juris- 

Note. — As  to  Federal  question  as  conferring 
furiadiction  on  United  States  courts — see  notes 
to  Montana  Ore- Purchasing  Co.  v.  Boston 
&  M.  Consol.  Copper  &  S.  Mln.  Co.  35  C.  C. 
A.  7,  and  Bailey  v.  Mosher,  11  C.  C.  A.  308. 

As  to  what  constitutes  due  process  of  law — 
see  notes  to  Kuntz  v.  Sumption,  2  L.R.A.  655; 
Re  Gannon,  5  L.R.A.  359 ;  Ulman  v.  Baltimore, 
11  L.R.A.  224 ;  Gllman  v.  Tucker,  13  L.R.A. 
304;  People  v.  O'Brien,  2  L.R.A.  255;  rear- 
son  V.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Vvilson  V.  North  Carolina,  42  L.  ed.  U.  S. 
865. 
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and  in  effect  confiscatory,  and  was  thus  tak- 
ing private  property  for  public  use  without 
just  compensation,  and  depriving  the  plain- 
tiff of  its  property  without  due  process  of 
law.  The  city  answered,  narrating  the  cir- 
cumstances attending  the  organization  of 
the  plaintiff  and  the  passage  of  the  ordi- 
nance authorizing  it  to  occupy  the  street' 
and  supply  the  city  with  gas,  with  the  repre- 
sentation made  at  the  time,  and  claimed  an 
estoppel  by  reason  thereof ;  showing  also  the 
rates  which  had  been  the  result  of  competi- 
tion, the  raise  in  price  by  the  two  compa- 
nies, charged  that  this  was  by  agreement  be- 
tween the  companies,  alleged  that  the  ordi- 
nance of  September  4  was  passed  in  good 
[TO]  faith  and  to  'prevent  extortion  by  the  com- 
panies, and  also  that  the  rate  fixed  was  rea- 
sonable. While  the  answer  alleged  that  the 
fixing  of  the  rates  from  the  1st  of  August 
was  by  agreement  between  the  two  corpora- 
tions, it  did  not,  in  terms,  plead  that  the 
agreement  was  in  violation  of  any  particu- 
lar statute. 

By  consent  a  special  commissioner  was  a*p- 
pointed  to  take  the  proofs  and  report  the 
same,  with  his  findings  and  conclusions 
thereon.  He  took  an  enormous  amount  of 
testimony,  the  printed  record  in  this  court 
amounting  to  1,780  pages.  From  it  he 
found  and  reported  that  the  rate  prescribed 
by  the  ordinance  of  September  4  did  not  fur- 
nish compensation,  was  confiscatory  in  its 
effect,  and  therefore  unreasonable.  Excep- 
tions were  taken  by  both  sides  to  different 
portions  of  his  findings  and  conclusions  of 
law.  On  a  hearing  before  the  circuit  court 
the  question  of  the  reasonableness  of  the 
rates  prescribed  was  ignored,  the  court' 
found  that  the  increase  in  rates  on  August 
1,  1900,  was  the  result  of  an  illegal  com- 
bination between  the  two  gas  companies,  and 
in  violation  of  the  Illinois  antitrust  law  of 
1891,  that,  therefore,  the  plaintiff  was  not 
entitled  to  any  relief  against  the  ordinance 
of  September  4,  and  entered  a  decree  dis- 
missing the  bill.       ' 

The  antitrust  act  of  Illinois,  approved 
June  11,  1891  (Laws  1891,  p.  206),  forbid.^ 
the  entering  into  any  "pool,  trust,  agree- 
ment, combination,  confederation,  or  under- 
standing ...  to  regulate  or  fix  the 
prior  of  any  article  of  merchandise  or  com- 
modity," and  punishes  the  same  by  fine. 
Sections  5  and  6  are  as  follows: 

"5.  Any  contract  or  agreement  in  viola- 
tion of  any  provision  of  the  preceding  sec- 
tions of  this  act  shall  be  absolutely  void. 

"6.  Any  purchaser  of  anyarticle  or  com- 
modity from  any  individual,  company,  or 
corporation  transacting  business  contrary  to 
any  provision  of  the  preceding  sections  of 
this  act  shall  not  be  liaMe  for  the  price  or 
payment  of  such  article  or  commodity,  and 
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may  plead  this  act  as  a  defense  to  any  suit 
for  such  price  or  payment." 

Subsequently  and  in  1893  another  act 
was  passed,  wiiich  was  *held  by  this  court  in [51] 
Connolly  ▼.  Union  Sewer  Pipe  Co,  184  U. 
S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431, 
to  constitute  class  legislation,  and  to  be 
void.  An  amendment  in  1897  to  the  act  of 
1891  was  subject  to  the  same  objection. 
The  supreme  court  of  Illinois  has  since  held 
that  the  act  of  1891  was  not  repealed  by 
the  act  of  1893  or  the  amendment  of  1897, 
and  is  still  in  force.  People  ew  rel.  Akin  ▼. 
Butler  Street  Foundry  d  Iron  Co,  201  111. 
236,  257,  66  N.  E.  349;  Chicago,  W.  d  V. 
Coal  Co.  V.  People,  214  111.  421,  454,  73  N. 
E.  770. 

Messrs.  E.  C.  Ritsher  and  William  T. 
Abbott  argued  the  cause,  and,  with  Mr, 
W.  T,  Irwin,  filed  a  brief  for  appellant. 

Mr.  Winslow  Evans  argued  the  cause 
and  filed  a  brief  for  appellee. 

Messrs.  James  Hamilton  Lewis,  Henry 
M.  Ashton,  and  David  K.  Tone  filed  a 
brief  on  behalf  of  the  city  of  Chicago, 
party  to  another  pending  case  involving 
the  question  of  the  power  of  cities  in  Il- 
linois to  fix  the  price  of  gas. 

Mr.  William  D.  Outhrie  filed  a  brief  on 
behalf  of  Darius  0.  Mills,  party  to  an- 
other pending  case  involving  the  question 
of  power  of  cities  in  Illinois  to  fix  the 
price  of  gas. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

This  case  was  tried  on  one  theory  and 
decided  on  another.  While  that  does  not 
always  and  necessarily  constitute  error, 
yet,  under  the  circumstances,  as  disclosed 
liy  the  record,  we  *are  of  opinion  that  in  jus- [55] 
tice  has  probably  resulted,  and  that  there 
should  be  a  reversal  of  the  decree,  and  a 
further  examination  in  the  circuit  court. 
A&  stated  in  the  findings  of  the  commission- 
er, the  bill  proceeds  upon  the  theory  that 
the  ordinance  of  September  4,  1900,  im- 
paired the  rights  of  contract  theretofore  ex- 
isting between  the  parties,  that  its  enforce- 
ment would  constitute  the  taking  of  private 
property  for  public  use  without  just  com- 
pensation, that  the  penalties  prescribed  for 
a  violation  of  the  ordinance  were  exorbitant 
and  not  sanctioned  by  the  laws  of  the  state 
of  Illinois,  while  the  answer  justified  the 
provisions  of  the  ordinance  by  the  state- 
ments and  representations  made  by  the 
stockholders  in  the  company  to  the  city 
council  at  the  time  the  plaintiff's  franchise 
was  sought,  and  alle<;ed  that  the  rate  there- 
in fixed  was  reasonable.  On  these  questions 
the  stress  of  the  controversy  was  rested. 
The  court  entirely  ignored  them,  and  placed 
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iti  dadsion  on  the  single  ground  that  the 
two  companies  had,  by  agreement,  attempted 
to  fix  their  prices,  and  therefore  came  with- 
ii  the  tcope  of  the  Illinois  antitrust  law, — 
to  act  whidi  had  not  been  in  terms  referred 
to  either  in  the  pleadings  or  the  report  of 
the  master. 

There  was  no  positive  evidence,  and  no 
flsding  by  the  commissioner,  of  an  agree- 
ment between  the  two  companies,  and  while, 
from  their  action,  an  inference  might  be 
drawn  th:.t  they  had  entered  into  some 
aneement  in  respect  to  rates  on  August  1, 
*W0,  neither  its  terms,  scope,  nor  duration 
»ere  shown.  It  also  appears  from  the  tes- 
thnony  that  that  rate  was  continued  by  the 
old  company  only  until  January  1,  1901, 
Then  an  even  rate  of  $1  per  thousand  was 
fstiblished,  and  that  this  latter  rate  was, 
OB  September  1,  1901,  also  established  by 
thje  new  company. — the  plaintiff  herein. 
Whether  this  action  of  the  new  company  in 
adopting  the  rate  which  had  been  kept  in 
force  by  the  old  company  since  January  1, 
1901,  was  the  result  of  agreement,  or  an  in- 
dependent act  on  its  part,  is  not  shown.  It 
tppttrs  further  that  in  October,  1901,  the 
plaintiff  entered  into  a  contract  with  the 
Id  company  to  supply  it  with  gas  for  the 
•-*  of  its  nistomers,  and  that,  the  latter 
^]eompany  desisting  ♦temporarily  from  manu- 
f.rture.  this  contract  continued  in  force  un- 
til August  19,  1902;  but  this  was  found  by 
the  commissioner  to  have  been  a  purely  pri- 
Mte  bu-^ines**  arranjrement  between  the  com- 
panies, and  without  relation  to  the  charges 
Bade  by  either  to  its  customers.  Doubt- 
Waa  it,  together  with  the  evidence  of  changes 
ia  holding  of  stock,  tended  to  show  at  least 
a  cessation  of  competition  between  the  two 
companies,  if  not  of  a  unity  of  control  or 
afTcement  between  them. 

We  shall  assume  that  there  was  testimony 
from  which  the  court  justly  found  that  the 
rates  announced  on  August  1  were  fixed  by 
an  agreement  between  the  two  companies. 
We  shall  also  assume,  though  without  de- 
ciding, that  while  that  agreement  was  in 
force  and  the  parties  were  acting  under  iU 
neither  could  recover  for  the  gas  that  it  fur- 
BMhtd,  nor  could  this  plaintiff  question  the 
ntidity  of  the  ordinance  of  September  4. 
Bat  although  the  stringent  provisions  of  the 
Illinois  antitrust  law  may  apply  to  the  case 
f'i  an  ajp-eeroent  between  two  gas  companies, 
&dn«  the  price  of  gas,  and  even  if,  while  the 
pwties  are  proceeding  under  it,  any  party 
r^^ving  gas  may  avoid  payment  therefor  on 
that  ground,  and  the  city  likewise  be  up- 
^id  in  sn  ordinance  establishing  maximum 
rates  which  are  not  remunerative,  yet  the 
taking  of  such  an  agreement  does  not  sub- 
ject the  companies  to  a  perpetual  penalty. 
^^^ifi^  making  an  agreement,  unlawful  by 


the  antitrust  act,  may,  while  the  agreement 
is  in  force,  be  subject  to  its  penalties;  but, 
whenever  they  cease  to  act  under  it,  the 
penalties  also  cease.  The  punishment  ad- 
heres to  the  offense,  and  stops  when  the  of- 
fense itself  stops.  Now  it  is  in  evidence 
that  the  prices  were  changed  by  the  old 
company  on  the  1st  of  January,  1901  (five 
months  after  the  alleged  agreement  for  a 
uniform  rate),  and  that  for  months  there- 
after each  company  was  charging  a  different 
rate;  but  the  decree  was  one  of  absolute  dis- 
missal,— ^an  adjudication  that  the  ordinance 
of  September  4  was  valid, —  an  adjudication 
which  became  res  judicata  for  all  future 
litigation;  and  this  in  the  face  of  the  find- 
ing by  the  commissioner,  undisturbed  by  the 
court,  that  the  rates  established  by  it  ar« 
not  remunerative,  *and  thus  work  a  gradual  [57] 
confiscation  of  the  property  belonging  to  the 
plaintiff. 

We  think  that  under  the  circumstances 
the  decree  should  be  reversed  and  the  case 
remanded  with  instructions  either  to  refer 
it  to  a  commissioner  for  further  findings, 
with  leave  to  take  additional  testimony,  if 
that  be  deemed  necessary,  showing  the  terms 
and  duration  of  the  alleged  agreement  be- 
tween the  two  companies  and  how  far  it  was 
acted  upon  by  them,  or  that  the  court  should 
itself  undertake  this  investigation  and  make 
like  findings. 

The  decree  of  the  Circuit  Court  is  re- 
versed. 


GUARDIAN  TRUST  &  DEPOSIT  COM- 
PANY  and  Guarantee  Trust  &  Deposit 
Company,  Petitioners, 

V. 

B.  J.  FISHER,  A.  M.  Scales,  Assignee  of 
A.  A.  Hinkle;  A.  M.  Scales,  Assignee  of 
Hodgin,  Pegram,  &  Co.,  and  Helen  G« 
Brown. 

(See  S.  C.  Reporter's  ed.  57-70.) 

1.  Mortvaffe— priority  as  betiveen  cor* 
poratc   mortsrairc  and  Jadsrinentfl   for 

torts.— Judgments  against  a  water  company 
In  actions  to  recover  the  value  of  property 
alleged  to  have  been  destroyed  by  fire,  as  a 
result  of  the  failure  of  the  company  to  exer- 
cise reasonable  care  to  furnish  an  adequate 
supply  of  water,  are  Judgments  for  torts, 
within  the  meaning  of  N.  C.  Code,  1883,  | 
1255,  subordinating  the  lien  of  corporate 
mortgages  to  Judgments  for  torts  committed 
by  the  corporation. 

a.  Mortaraare— priority  as  between  cor* 
porate  mortfrasre  and  Jadnrments  for 
tort.—  A  Judgment  in  tort,  recovered  against 

Note. — On  priority  as  hetween  mortgage  and 
judgment — see  notes  to  Manchester  Locomo* 
tive  Works  v.  Truesdale,  9  L.R.A.  140,  and 
Vao^m  T.   Schmaisle,   10    L.B.A.  411. 
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the  corporate  purchaser  of  a  waterworks  sys- 
tem cDcumberec^  with  a  mortgage  executed 
by  the  original  corporate  owner,  is  entitled 
to  priority  over  the  lien  of  such  mortgage, 
under  N.  C.  Code,  1883,  fl255,  subordinating 
the  lien  of  corporate  mortgages  to  Judgments 
for  torts  committed  by  the  corporation,  since 
to  hold  that  only  the  Interest  in  the  prop- 
erty acquired  by  the  purchasing  corporation 
was  responsible  for  damages  caused  by  its 
negligence  would  defeat  the  purpose  of  the 
statute  to  make  corporate  property  security 
against  torts  committed  by  the  owner. 

[Nb.  75.] 

Argued  November  28,  1905.    Decided  Jan- 
uary 2,  1906, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit,  bringing  up  for  review  a 
case  pending  in  that  court  on  appeal  from  a 
decree  of  the  Circuit  Court  for  the  Western 
District  of  North  Carolina,  to  the  effect  that 
certain  judgment  creditors  of  a  corporation 
were  entitled  to  priority  over  the  lien  of  a 
corporate  mortgage.  Decree  of  the  Circuit 
Court  affirmed. 

See  same  case  below,  115  Fed.  184. 

Statement  by  Mr.  Justice  Brewer: 

Section  1255  of  the  Code  of  North  Caro- 
lina of  1883  reads: 

**Mortgage8  of  incorporate  companies  up- 
on their  property  or  earnings,  whether  in 
bonds  or  otherwise,  hereafter  issued,  shall 
not  have  power  to  exempt  the  property  or 
earning  of  such  incorporations  from  execu- 
tion for  tho  satisfaction  of  any  judgment 
obtained  in  courts  of  the  state  against  such 
incorporation,  for  labor  performe»l  [nor  for 
material  furnished  such  incorporation],  nor 
for  torts  committed  by  such  incorporation, 
it-j  agents  or  employees,  whereby  any  person 
is  killed,  or  any  person  or  property  injured, 
any  clause  or  clauses  in  such  mortgage  to 
the  contrary  notwithstanding." 

This  was  subsequently  amended  by  leav- 
ing out  the  matter  inclosed  in  brackets. 

In  1887  a  corporation  was  organized  un- 
der the  laws  of  North  Carolina,  which  soon 
after  secured  the  passage  of  an  ordinance 
by  the  city  of  Greensboro,  giving  to  it  the 
exclusive  right  to  the  use  of  the  streets, 
sidewalks,  and  public  grounds  for  the  pur- 
pose of  constructing,  operating,  and  main- 
taining a  complete  system  of  waterworks, 
A  later  ordinance  provided  that  "said  water 
company  shall  be  responsible  for  all  damage 
sustained  by  the  city,  or  any  individual  or 
[59]  individuals,  •for  any  injury  sustained  from 
the  negligence  of  the  said  company,  either 
in  the  construction  or  operation  of  their 
plant." 

The  corporation  constructed  the  water- 
368 


works  and  also  executed  a  mortgage  or  deed 
of  trust,  conveying  its  entire  property  and 
plant  to  secure  the  payment  of  fifty  thou- 
sand dollars  of  bonds.  A  subsequent  mort- 
gage or  deed  of  trust  wae  foreclosed  and 
the  title  to  the  property  passed  to  m  nev 
corporation,  subject  to  the  lien  of  the  first 
mortgage.  After  its  purchase  the  new  cor- 
poration executed  a  further  mortgage  or 
deed  of  trust.  Subsequently  two  fires  oc- 
curred, destroying  property  belonging  to  the 
respondents.  Actions  were  commenced  in 
the  superior  court  of  Guilford  county  by  the 
owners  of  the  property  destroyed  against 
the  new  corporation,  and  judgments  recov- 
ered, the  judgment  entries  each  reciting  that 
the  recovery  wa3  **for  the  injury  and  dam- 
age done  him  by  the  negligence  of  the  de- 
fendant." 128  N.  C.  375,  38  S.  E.  912. 
Proceedings  having  been  commenced  in  the 
circuit  court  of  the  United  States  to  fore- 
close the  existing  mortgages,  a  decree  was 
entered  and  a  sale  made.  Thereupon  the 
judgment  creditors  intervened,  insisting 
that,  in  the  distribution  of  the  proceeds, 
they  were  entitled  to  priority  over  the  mort- 
gage liens  by  virtue  of  the  statute  above  re- 
ferred to.  The  circuit  court  decided  in  their 
favor.  115  Fed.  184.  Its  judgmmt  wb4 
taken  on  appeal  to  the  court  of  appeals^ 
from  which  court  the  case  was  brought  here 
on  certiorari. 


Messrs,  John  Peiroe  Brass  and 
ibald  H.  Taylor  argued  the  cause,  and, 
with  Mr.  W.  P.  Bynum,  Jr.,  filed  a  brief 
for  petitioners: 

The  Federal  cases  uniformly  and  con- 
sistently hold  that  judgments  in  state 
courts  against  corporations  of  which  the 
United  States  courts,  for  sufficient  cause, 
have  taken  jurisdiction  for  the  purpose  of 
selling  their  property  and  distributing  the 
proceeds  and  ascertaining  all  liens  in  their 
due  order,  etc,  have  no  validity  againyt 
mortgagees  of  such  corporations  who  bare 
properly  invoked  or  obtained  the  juri^lic- 
tion  of  the  United  States  court,  unlf--* 
such  United  States  court,  on  examination 
of  the  facts  upon  which  such  judgment* 
were  obtained,  itself,  and  for  itself,  pro- 
noimces  such  judgment  valid,  and  awards 
and  enforces  such  claim. 

Brooks  v.  Burlington  A  8.  W,  R.  Co.  101 
U.  S.  443,  25  L.  ed.  1057;  Wwcofwin  v. 
Pelican  Ins.  Co.  127  U.  S.  292,  32  L.  ea. 
244,  8  Sup.  Ct  Rep.  1370;  Central  Tru*i 
Co.  V.  Condon,  14  C.  C.  A.  314,  31  U.  S. 
App.  387,  67  Fed.  103;  LouisviUe  Trust  Co, 
V.  Cincinnati,  22  C.  C.  A.  334.  47  U.  S.  App. 
36,  76  Fed.  296;  Central  Trust  Co,  v„ 
Bridges,  6  C.  C.  A.  539.  16  U.  S.  App.  115. 
57  Fed.  753;  Central  Trust  Co.  v.  Bennr^^ 
33  C.  C.  A.  189,  61  U.  S.  App.  714,  90  Fed„ 
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595;  Ba»9aa  ▼.  Wilcox,  130  U.  S.  503-,  32 
L  ed.  1005,  9  Sup.  Ct.  Kep.  690. 

And.  in  deciding  the  question  as  to  the 
Tiliditj  or  nature  of  the  cause  of  action 
upon  which  the  judgments  were  recovered 
ill  the  state  court  by  the  interveners,  re- 
ipoadents  here,  neither  the  court  below,  nor 
tsj  United  States  court,  could  accept  the 
dedsioD  of  the  state  court  of  North  Caro- 
liia  in  these  proceedings,  because  the  ques- 
tio&s  are  questions  of  general  jurispru- 
dence which  a  United  States  court  must 
decide  for  itself. 

Curtis,  Jurisprudence,  234;  Burgess  v. 
klipuM,  107  U.  S.  33,  27  L.  ed.  365,  2  Sup. 
Ct  Rep.  10;  Swift  v.  Tyson,  16  Pet.  18,  10 
L  ed.  871;  Roioan  v.  Runnels,  5  How.  134, 

12  L  ed.  85 ;  Liverpool  d  O.  W.  Steam  Co, 
T.  Phenix  Ins.  Co,  129  U.  S.  397,  32  L.  ed. 
TS$,  9  Sup.  Ct.  Rep.  469 ;  Baltimore  d  0.  R, 
Co.  T.  Baugh,  149  U.  S.  368,  37  L.  ed.  772, 

13  Sup.  Ct.  Rep.  914;  Venice  v.  Murdoch, 
n  U.  S.  494,  23  L.  ed.  583 ;  New  York  C, 
t  Co.  V.  Lockwood,  17  Wall.  357,  21  L.  ed. 
627;  Brooklyn  City  d  N.  R.  Co,  v.  National 
Bffli,  102  U.  S.  14,  26  L.  ed.  61 ;  United 
States  T.  Peters,  5  Cranch,  115,  3  L.  ed. 
53:  Pfiue  v.  Peck,  18  How.  600,  15  L.  ed. 
ai;foZ»o»i  ▼.  Toumship  Ninety  Six,  159 
r.  S.  626,  627,  40  L.  ed.  283,  16  Sup.  a. 
Kep.  174. 

Tbe  simple  and  single  question  presented 
by  this  record,  then,  in  the  light  of  the 
foregoing  authorities,  is.  What  was  the 
decision  obligatory  upon  the  United  States 
court  below,  and  this  court,  after  these 
fires  had  taken  place,  and  prior  to  the  deci- 
sion of  the  case  arising  out  of  one'  of  them, 
it  GorreU  v.  Breensboro  Water  Supply  Co. 
124  X.  C.  328,  46  L.R.A.  613',  70  Am.  St. 
E«p.  598,  32  S.  E.  720?  Certainly  there 
ewld  hsTc  been  none  other  than  that  this 
Pendant  water  company  was  not  liable 
ioT  losses  caused  by  these  fires,  either  in 
(octnct  or  in  tort.  If  this  be  true,  Oorrell 
T.  Grtenshoro  Water  Supply  Co,  and 
Either  t.  Greensboro  Water  Supply  Co,  128 
N'  C.  375,  38  S.  E.  912,  decided  after  the 
rifbt*  of  all  parties  had  accrued,  cannot 
«^aiife  the  law  of  the  United  States  courts. 

Uk€  Shore  d  M.  S.  R.  Co.  v.  Prentice, 

14:  U.  S.  101,  37  L.  ed.  97,  13  Sup.  Ct.  Rep. 

261:  iitto*   County   v.    Ninth   Nat.    Bank, 

U7  r.  S.  92,  37  L.  ed.  93,  13  Sup.  Ct  Rep. 
267. 

• 

Even  if  this  were  a  judgment  for  a  tort 
®«»itted  by  the  Greensboro  Water  Sup- 
ply Company,  there  is  nothing  for  such 
jndpnents  to  operate  upon,  except  such  title 
**  the  Greensboro  Water  Supply  Company 
rwered  when  the  property  was  sold  to  it, 
■*j«t  to  the  lien  of  the  Guarantee  Trust 
^  Safe  Deposit  Company,  the  first  mort- 
mee  hcrm  vcntioiied. 

100  r.s. 


Julian  ▼.  Central  Trust  Co,  63  C.  C.  A. 
438,  116  Fed.  956,  193  U.  S.  103-109,  48 
L.  ed.  635-638,  24  Sup.  Ct  Rep.  399. 

A  question  as  to  the  liability  of  a  rail- 
way  company,  determined  in  a  suit  to 
which  the  company  was  a  party,  is  not 
res  judicata  against  a  mortgage  bondholder 
of  the  company,  when  no  one  claiming  under 
the  mortgage  was  a  party. 

Bancroft  v.  Wicomico  County,  121  Fed. 
875,  Affirmed  in  135  Fed.  977. 

The  doctrine  of  the  United  States  courts, 
and  of  all  the  state  courts,  with  one  excep- 
tion, and  of  the  English  courts,  in  respect 
to  the  causes  of  action  asserted  by  these 
interveners,  the  respondents  here,  against 
the  defendant,  the  Greensboro  Water  Com- 
pany, supplying  water  under  ordinance  or 
contract  to  the  city,  is  that  such  company 
is  not  liable,  for  its  failure  to  furnish  an 
adequate  and  proper  supply  to  a  citizen 
not  having  a  direct  contract  with  the  com- 
pany itself,  for  damage  to  his  property, 
whether  the  suit  be  founded  on  contract  or 
tort 

Boston  Safe  Deposit  d  T,  Co,  ▼.  Salem 
Water  Co.  94  Fed.  240;  Atkinson  ▼.  New 
Castle  Waterworks  Co.  L.  R.  2  Exch.  Div. 
445;  Dams  v.  Clinton  Waterworks  Co  54 
Iowa,  60,  37  Am.  Rep.  185,  6  N.  W.  126; 
New  Orleans  Gaslight  Co,  ▼.  Louisiana 
Light  d  H.P,  d  Mfg.  Co,  115  U.  S.  651,  29- 
L.  ed.  617,  6  Sup.  Ct.  Rep.  252;  Vrooman  v. 
Turner,  69  N.  Y.  280,  26  Am.  Rep.  195; 
Becker  v.  Keokuk  Waterworks  Co.  79  Iowa, 
419,  18  Am.  St  Rep.  377,  44  N.  W.  694; 
Britton  v.  Oreen  Bay  d  Ft.  H.  Waterworks 
Co.  81  Wis.  48,  29  Am.  St.  Rep.  856,  51  N.  W. 
84;  Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am. 
Rep.  7-60;  Nickerson  v.  Bridgeport  Hydrau- 
lic vo.  46  Conn.  24,  33  Am.  Rep.  1;  Eaton 
V.  Fairbury  Waterworks  Co.  37  Neb.  546, 
21  L.R.A.  653,  40  Am.  St  Rep.  510,  56  N. 
W.  201;  Beck  v.  Kittanning  Waterworks 
Co.  8  Sadler  (Pa.)  237,  11  Atl.  300;  Stone 
V.  XJniontown  Water  Co.  4  Pa.  Dist.  R.  431 ; 
Phccnix  Ins.  Co.  v.  Trenton  Water  Co.  42 
Mo.  App.  118;  Howsmon  v.  Trenton  Water 
Co.  119  Mo.  304,  23  L.R.A.  146,  41  Am.  St 
Rep.  654,  24  S,  W.  784;  Fitch  v.  Seymour 
Water  Co.  189  Ind.  214,  47  Am.  St  Rep. 
258,  37  N.  E.  982;  Foster  v.  Lookout  Water 
Co.  3  Lea,  42;  Ferris  v.  Carson  Water  Co, 
16  Nev.  44,  40  Am.  Rep.  485;  Fowler  v. 
Athens  City  Waterworks  Co.  83  Ga.  219, 
20  Am.  St  Rep.  313,  9  S.  K  673;  Mott  v. 
Cherryvale  Water  d  Mfg.  Co.  48  Kan.  12, 
16  L.R.A.  376,  30  Am.  St.  Rep.  267,  28  Pac. 
989;  Bush  v.  Artesian  Hot  d  Cold  Water 
Co.  4  Idaho,  618,  95  Am.  St  Rep.  161,  43 
Pac.  69;  Wainwright  y.  Queens  County 
Water  Co.  78  Hun,  146,  28  N.  Y.  Supp.  987; 
House  V.  Houston  Waterworks  Co.  88  Tex. 
233,  28  L.R.A.  632,  31  S.  W.  179;  Akron 
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Watertoorka  Co,  ▼.  BrotonleaSf  10  Ohio  C.  C. 
620;  Wheeler  v.  Cincinnati,  19  Ohio,  19,  2 
Am.  Rep.  368;  Tainter  ▼.  Worcester,  123 
Mass.  311,  25  Am.  Rep.  90;  Vanhom  ▼. 
Dee  Moines,  63  Iowa,  447,  50  Am.  Rep.  750, 

19  N.  W.  293;  Howard  v.  San  Francisco, 
51  Cal.  62;  Black  v.  Columbia,  19  S.  C.  412, 
45  Am.  Rep.  785;  Mendel  v.  Wheeling,  28 
W.  Va.  262,  57  Am.  Rep.  664 ;  2  Dill.  Mun. 
Corp.  4th  ed.  t[  976,  note;  Allen  d  C.  Mfg.  Co, 
▼.  Shreveport  Waterworks  Co,  113  La.  1091, 
68  L.R.A.  650, 104  Am.  St.  Rep.  525,  37  So. 
980;  Blunk  v.  Dennison  Water  Supply  Co.  71 
Ohio  St.  250,  73  N.  E.  210;  Nichol  v.  Hunt- 
ington Water  Co,  53  W.  Va.  348,  44  S.  E. 
292;  Wilkinson  v.  Light,  Heat,  d  Water  Co, 
78  Miss.  401,  28  So.  877. 

Torts,  and  contracts  and  the  breaches 
thereof,  and  the  distinction  between  them, 
and  definitions  thereof,  are  certainly  part 
of  the  system  of  general  jurisprudence  of 
this  land,  and,  as  such,  must  be  defined 
and  determined  by  this  court  and  the  United 
States  courts  below  it,  independently  of 
state  courts  and  their  changing  or  novel 
decisions,  the  product  of  their  respective 
local  influences.  Therefore,  the  wrongs 
complained  of  by  the  respondents  in  their 
causes  of  action,  set  out  in  their  judgments 
upon  which  they  intervene  herein,  are  not 
wrongs  independent  of  contract,  are  not 
wrongs  that  can  be  defined  as  such,  with- 
out the  allegation  of  the  particular  stipula- 
tions of  the  contract,  and  so  are  not  torts, 
within  the  generally  understood  meaning 
of  that  word,  which  is  plainly  the  meaning 
attached  to  it  in  fi  1255  of  the  Code  of 
North  Carolina.  Nor  are  the  actions  main- 
tainable la^«  fully  upon  the  theory  that  the 
wrongs  are  torts  rather  than  breaches  of 
contract. 

Bouvier,  Law  Diet.  Torts,  1124;  AtUmtio 
d  P.  R,  Co,  ▼.  Laird,  164  U.  S.  399,  41  L.  ed. 
487,  17  Sup.  Ot.  Rep.  120;  Wright  v.  Augus- 
ta, 78  Ga.  241,  6  Am.  St.  Rep.  256 ;  Fowler 
V.  Athens  City  Waterworks  Co.  83  Ga.  222, 

20  Am.  St.  Rep.  313,  9  S.  £.  673;  Boston 
Safe  Deposit  d  T,  Co,  v.  Salem  Water  Co, 
94  Fed.  240;  Hodges  v.  Wilmington  d  W, 
R.  Co.  105  N.  C.  171,  10  S.  E.  917. 

This  court  has  itself  determined  this 
question,  that  a  water  company  owes  no 
duty  or  obligation  to  the  city,  citizens,  or 
taxpayers  of  a  community,  to  furnish  water 
at  all,  much  less  of  any  adequate  pressure  or 
quantity,  except  such  as  may  be  imposed 
upon  it  by  contract  lawfully  entered  into. 

Skaneateles  Waterworks  Co.  v.  Skane- 
ateles,  184  U.  S.  362,  46  L.  ed.  590«  22  Sup. 
Ct.  Rep.  400. 

The  case  of  Coy  v.  Indianapolis  Qas  Co. 
146  Ind.  655,  36  L.R.A.  535,  36  N.  E.  17, 
was  relied  on  by  respondents  below,  and 
seemed  to  impreas  the  judge  of  the  United 
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States  circuit  court  as  showing  that  such  a 
.company  owed  public  duties  outside  of  the 
contract,  the  breach  of  which  might  be  con- 
sidered a  tort.  But  this  same  supreme  court 
of  Indiana  said  that  a  water  supply  com- 
pany owes  no  such  duty,  and  a  breach  of 
the  ordinance  containing  the  contract  be- 
tween it  and  the  city  cannot  be  made  the 
subject  of  an  action  of  tort  or  of  any  ac- 
tion whatever. 

Fitch  y,  Seymour  Water  Co.  139  Ind.  214, 
47  Am,  St  Rep.  258,  37  N.  E.  982. 

Unless  the  breach  of  the  terms  of  the  con- 
tract is  also  the  breach  of  a  legal  duty  inde- 
pendent of  the  contract,  it  cannot  be  a  tort, 
whatever  be  the  form  of  the  action  em- 
ployed. The  legal  duty  must  be  a  duty  im- 
posed by  law,  either  common  or  statutory. 

Cooley,  Torts,  2d  ed.  104;  Addison,  Torts, 
6th  ed.  pt.  1,  S  14,  p.  20;  1  Jaggard,  Torts, 
p.  6,  note  15;  1  Chitty,  PI.  16th  Am.  ed. 
p.  152;  Langford  v.  United  States,  101  U. 
S.  346,  25  L.  ed.  1012;  Gibbons  v.  United 
States,  8  Wall.  276,  19  L.  ed.  464 ;  McCahan 
V.  Hirst,  7  Watts,  178. 

The  judgment  against  a  company  in  the 
position  of  the  new  company  could  not  be 
used  to  disturb  the  property  of  the  grantee 
of  the  old  company,  and,  if  the  tort  be  looked 
upon  as  the  commission  of  the  old  company, 
and  a  judgment  obtained  against  the  old 
company,  no  execution  could  be  issued  there- 
on against  the  new  company,  which  had  re- 
ceived the  property  prior  to  the  happening 
of  the  so-called  tort. 

,  Fidelity  Ins.  Trust  d  S.  D.  Co.  v.  Norfolk 
d  W.  R,Co.  90  Fed.  176;  Julian  v.  Central 
Trust  Co.  116  Fed.  957,  Affirmed  in  193  U. 
S.  93,  48  L.  ed.  629,  24  Sup.  Ct.  Rep.  399. 

Mr.  Anbrey  I*.  Brooks  argued  the 
cause  and  filed  a  brief  for  respondents: 

The  judgments  here  presented  are  not 
only  decisive  of  the  matters  about  which 
they  purport  to  speak,  but  have  the  sanction 
and  approval  of  the  highest  court  of  the 
state  of  North  Carolina,  and,  as  such,  are 
entitled  to  full  faith  and  credit  when  pre- 
sented to  the  United  States  court  for  pay- 
ment. 

Mills  V.  Duryee,  7  Cranch,  484,  3  L.  ed. 
413 ;  Hampton  v.  McConnel,  3  Wheat.  234, 
4  L.  ed.  378 ;  Crapo  v.  Kelly,  16  Wall.  610, 
21  L.  ed.  430;  Christmas  y.  Russell,  5  Wall. 
302,  18  L.  ed.  478;  Hanley  v.  Donoghue,  110 
U.  S.  1,  29  L.  ed.  535,  6  Sup.  Ct.  Rep.  242 ; 
M'Elmoyle  v.  Cohen,  13  Pet.  312-324,  10  L. 
ed.  177-183;  Thompson  v.  Whitman,  18 
Wall.  457,  21  L.  ed.  897 ;  Hilton  v.  Quyoi, 
159  U.  S.  113,  40  L.  ed.  95,  16  Sup.  Ct.  Rep. 
139;  Bryar  v.  Campbell,  177  U.  S.  649,  44 
L.  ed.  926,  20  Sup.  Ct.  Rep.  794 ;  Harris  v. 
Balk,  198  U.  S.  215,  49  L.  ed.  1023,  25  Sup, 
Ct  Rep.  625 ;  Mayhew  v.  Thatcher,  6  Wheat. 
129,  5  L.  ed.  223;  Bank  of  State  of  Alabama 
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r.  DalUm,  9  How.  528,  13  L.  ed.  244 ;  Public 
Works  T.  Columbia  College,  17  Wall.  521, 
21  L.  ed.  687;  Chicago  d  A,  R.  Co,  ▼.  Wig- 
fou  Ferry  Co.  108  U.  S.  18,  27  L.  ed.  636, 
1  Sap.  Ct  Rep.  614,  617;  Kansas  City,  Ft. 
8.6M.R,  Co.  V.  Morgan,  21  C.  C.  A.  478, 
iote.  47  U.  S.  App.  1,  76  Fed.  429;  Central 
Trtut  Co.  v.  Charlotte,  C.  d  A.  R.  Co.  66 
Fed.  257;  Huntington  v.  AttriU,  146  U.  8. 
885.  686,  36  L.  ed.  1134,  13  Sup.  Ot.  Rep. 
224. 

When  a  new  form  is  given  to  an  old  cor- 
pontion,  or  the  same  is  reorganized  under 
a  new  charter,  taking  in  its  new  organiza- 
tion the  place  of  the  old  one,  embracing 
<4>$tantially  the  same  incorporators,  in  the 
ome  territory,  it  will  be  presumed  or  held 
to  be  a  continued  existence  of  the  same  cor-* 
poration,  although  different  powers  are 
ponessed  under  the  new  charter  and  differ- 
cBi  officers  administer  its  affairs,  and  is 
wt  in  law  and  in  effect,  a  new  and  distinct 
ereation  of  corporate  capacity  or  liability. 

BToughton  ▼.  Pensacola,  93  U.  S.  266,  269, 
!3  L  ed.  896,  897. 

The  effect  of  merger  or  reorganization  was 
to  create  a  novation  so  far  as  the  creditors 
of  the  old  company  were  concerned,  and  to 
rabHitnte  the  new  one  as  debtor  for  it. 

i  Cook.  Stock  k  Stockholders,  %  669,  note 
J;  1  Spelling,  Corp.  %  93;  Friedenujald  Co.  v. 
likeville  Tobacco  Works,  117  N.  C.  544,  23 
S.L490. 

T^  purpose  of  the  legislature  was,  by 
&:s  enactment,  to  afford  protection  for 
JQdvments  of  the  nature  and  class  herein 
Qooteaded  for. 

Pocahontas  Coal  Co.  v.  Henderson  Electric 
U^kt  d  P.  Co.  118  N.  C.  236,  24  S.  E.  22; 
Potter's  Dwarr.  Stat.  p.  128. 

Upon  foreclosure  of  a  railroad  mortgage, 
1  judgment  for  personal  injury  will  take 
pncedenoe  over  the  mortgage  in  the  dis- 
thbotion  of  the  proceeds  of  sale. 

Fmnct  Co.  r.  Charleston,  C.  d  C.  R.  Co. 
«1  Fed.  369. 

When  sale  under  execution,  or  otherwise, 
■  Btde  of  mortgaged  property,  the  prop- 
vtj  still  remains  subject  to  the  old  mort- 
pfe  in  the  hands  of  the  new  debtor,  and, 
i^  t^  beneficiary  in  the  old  mortgage  dis- 
hkes  Ms  new  debtor,  he  has  ample  redress, 
to  wit,  foreclosure;  but,  if  he  prefers  to 
ecAtinoe  the  indebtedness  with  the  new 
Nestor,  he  must  bear  whatever  burden  the 
law  imposes  upon  the  property. 

Prx>vidence  Inst,  for  Savings  v.  Jersey 
^ii?.  113  U.  S.  506,  28  L.  ed.  1102,  5  Sup. 
Ct  Rep.  612;  Wilmington  d  W.  R.  Co.  v. 
B%n^tt,  123  N.  C.  214,  31  S.  E.  602;  Brine 
T  Hartford  F.  Ins.  Co.  96  U.  S.  634,  24  L. 
*^  861;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cuhmm,  108  U.  S.  51,  27  L.  ed.  648,  2  Sup. 
Ct  Rep.   236;    Toledo,   D.  d  B.  R,  Co.  ▼. 
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Hamilton,  134  U.  S.  300,  88  L.  dd.  907,  10 
Sup.  Ct  Rep.  546. 

The  rights  of  tort  judgment  creditors  to 
the  protection  given  by  the  North  Carolina 
statute  have  been  frequently  passed  upon 
by  the  supreme  court  of  that  state  in  recent 
decisions,  and  in  every  instance  the  statute 
has  been  upheld  and  the  relief  therein  af- 
forded granted. 

Pocahontas  Coal  Co.  v.  Henderson  Electric 
Light  d  P.  Co.  supra;  Langston  v.  Oreen- 
ville  Land  d  Improv.  Co.  120  N.  C.  132,  26 
S.  E.  644;  Wilmington  d  W.  R.  Co.  v.  Bur- 
nett, supra. 

No  agreement  made  by  the  bondholders, 
whereby  property  is  undertaken  to  be  re- 
moved from  the  operation  of  the  statute,  is 
valid  in  law. 

East  Tennessee,  V.  d  O.  R.  Co,  v.  Fraaier, 
139  U.  S.  288,  35  L.  ed.  196,  11  Sup.  Ct.  Rep. 
517;  Howe  v.  Harper,  127  N.  C.  356,  37  S. 
E.  505. 

Any  contract  or  understanding  made  or 
had  by  and  between  the  bondholders  of  the 
Greensboro  Water  Company  and  the  Greens- 
boro Water  Supply  Company,  or  with  the 
Guardian  Trust  &  Safe  Deposit  Company, 
whereby  the  statutory  effect  of  the  inter- 
vener's judgments  would  be  impaired  by  the 
lessening  of  the  legal  means  of  their  enforce- 
ment, would  be  invalid,  inasmuch  as  it 
would  impair  the  obligation  of  the  contract, 
and  such  an  arrangement  would  be  void  in 
law. 

Wolff  V.  New  Orleans  {United  States  em 
rel.  Wolff  V.  New  Orleans)  103  U.  S.  358, 
367,  26  L.  ed.  395,  399 ;  Cooley,  Const.  Lim. 
4th  ed.  241 ;  Angell  &  A.  Priv.  Corp.  7th  ed. 
§§  332»  333;  Mt.  Pleasant  v.  Becktoith,  100 
U.  S.  514,  528-534,  25  L.  ed.  699,  702- 
704;  Swain  v.  Seamens,  9  Wall.  274,  19  L. 
ed.  560. 

The  bondholders  having  participated  in 
the  reorganization  of  the  old  Greensboro 
Water  Company  and  merged  it  into  a  cor- 
poration known  as  the  Greensboro  Water 
Supply  Company,  and  having  agreed  to  the 
mortgage  of  July  1st,  1896  (wherein  pro- 
vision is  made  for  the  payment  of  the  in- 
terest on  said  bonds),  the  mortgage  of  July 
1st,  1896,'  is,  in  contemplation  of  law,  a 
new  mortgage  and  a  waiver  of  the  mort- 
gage of  May  10,  1888. 

Cook,  Corp.  Law,  3d  ed.  %  793. 

In  jurisdictions  where  all  forms  of  action 
have  been  abolished  the  inquiry  should  be, 
not  as  to  the  remedy  formerly  given  at  com- 
mon law,  but  as  to  the  real  nature  of  the 
right. 

Keener,  QuUsi  Contracts,  160. 

The  defendant  water  company  is  a  quasi 
public  corporation,  subject  to  the  same 
rules  of  law  as  railroad,  telegraph,  and 
gas  companies,   and  likewise  liable  to  the 
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public  in  the  same  manner  to  perform  all 
duties  imposed  by  the  law  upon  such  cor- 
porations. 

Qrifpn  v.  Qcldahoro  Water  Cq.  122  N.  C. 
206,  41  L.R.A.  240,  30  S.  £.  319. 

Failure  to  do  so  is  a  breach  of  duty  and 
at  the  same  time  a  violation  of  the  contract, 
for  which  it  can  be  sued  in  tort  or  contract. 

Young  v.  Western  U.  Teleg.  Oo,  107  N.  C. 
884,  9  L.R.A.  669,  22  Am.  St.  Rep.  883,  11 
S.  E.  1044;  Chitty,  PI.  11th  Am.  ed.  133, 
383;  Robinson  v.  Threadgill,  35  N.  C.  (13 
Ired.  L.)  41;  Williamson  v.  Dickens,  27  N. 
C.  (5  Ired.  L.)  260;  Bond  v.  Hilton,  44  N. 
C.  (Busbee,  L.)  308,  59  Am.  Dec.  552; 
Solomon  v.  Bates,  118  N.  C.  315,  54  Am.  St. 
Rep.  725,  24  S.  E.  478 ;  Fisher  v.  Greensboro 
Water  Supply  Co.  128  N.  C.  375,  38  S.  E. 
912;  Atlantic  d  P,  R.  Oo.  v.  Laird,  164  U.  S. 
399,  41  L.  ed,  487,  17  Sup.  Ct.  Rep.  120. 

The  water  company  clearly  owed  a  duty, 
independent  of  the  contract,  to  perform  the 
obligations  which,  by  its  charter  and  fran- 
chise, it  had  undertaken  to  do. 

Walla  Walla  ▼.  Walla  Walla  Water  Co. 
172  U.  S.  9,  43  L.  ed.  346,  19  Sup.  Ct.  Rep. 
77;  New  Orleans  Gaslight  Oo.  ▼.  Louisiana 
Light  d  H.  P.  Mfg.  Oo.  115  U.  S.  650,  29 
L.  ed.  516,  6  Sup.  Ct.  Rep.  252;  Dill.  Mun. 
Corp.  3d  ed.  {691;  Haugen  v.  Albina  Light 
d  Water  Oo.  21  Or.  411,  14  L.R.A.  424,  28 
Pac.  244. 

The  complaints  filed  in  the  respondents' 
suits  in  the  state  courts  allege  facts  suffi- 
cient to  sustain  an  action  in  tort,  even  in- 
dependent of  the  contract. 

Addison,  Torts,  Wood's  ed.  H  27,  28, 
1288;  Webb's  Pollock,  Torts,  20,  69,  70; 
Bigelow,  Torts,  p.  11;  Coy  v.  Indianapolis 
Gas  Oo.  146  Ind.  655,  36  L.R.A.  535,  46 
N.  E.  17;  2  Addison,  Contr.  1119;  Cincin- 
nati, E.  d  L  R.  Co.  ▼.  Eaton,  94  Ind.  474, 
48  Am.  Rep.  179;  Brown  v.  Chicago,  M.  d 
St.  P.  R.  Co.  54  Wis.  342,  41  Am.  Rep.  41, 
11  N.  W.  356,  911. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

It  is  contended  that  neither  the  plaintiff 
in  the  pending  suit  nor  the  bondholders 
whom  it  represents  were  parties  or  privies 
to  the  actions  in  the  state  court;  that  there- 
fore the  judgments  of  the  latter  court  were 
not  conclusive  in  the  foreclosure  proceeding 
as  to  the  nature  of  the  causes  of  action; 
that  whether  they  were  for  torts  or  breaches 
of  contracts  is  for  the  determination  of  the 
Federal  court,  and  further,  that  when  the 
property  passed  from  the  old  to  the  new 
water  company,  it  passed  subject  to  the 
fifty-thousand  dollar  mortgage,  and  that  un- 
der this  statute,  if  applicable  at  all,  only 
the  interest  in  the  property  acquired  by  the 
Mcond  water  company  was  responsible  for 
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the  damages  caused  by  its  negligence.  On 
the  other  hand,  it  is  contended  that  the  stat- 
ute deals  with  judgments, — not  claims  for 
damages  caused  by  negligence;  that  the  de- 
cision of  the  state  court  as  to  the  nature 
of  the  cause  of  action  is  as  much  a  part  of 
the  judgment  as  the  determination  of  the 
amount  to  be  recovered;  that  a  judgment 
which  in  terms  is  for  damages  caused  by 
negligence,  if  entered  by  a  court  having 
jurisdiction,  is  made  by  the  statute  superior 
to  any  mortgage;  that,  by  the  mortgage^ 
the  mortgagee  and  the  bondholders  it  repre- 
sents agree  to  accept  such  judgment  as  con- 
clusive, and  to  subordinate  their  mortgage 
to  its  lien;  that  to  hold  that  the  transfer 
of  property  encumbered  by  a  mortgage  from 
one  company  to  another  puts  that  mortgage 
outside  the  statute  practically  destroys  its 
beneficial  intent;  that  such  has  been  the  « 
holding  of  the  supreme  court  of  the  state, 
and  is  a  holding  which  the  Federal  courts 
will  follow. 

*We  shall  assume,  without  deciding,  that [65] 
the  nature  of  the  causes  of  action  upon  which 
the  state  judgments  were  rendered  is  open 
for  consideration  in  the  Federal  court  in  the 
foreclosure  proceeding.  The  statute  subor- 
dinates the  mortgage  to  judgments  for  torts. 
Now,  what  is  the  judgment?  It  is  a  deter- 
mination that,  upon  the  facts  stated,  the  . 
plaintiff  is  entitled  to  recover  so  much  mon- 
ey. It  may  not  be  essential  t^at  it  recite 
whether  the  facts  stated  show  a  breach  of 
contract  or  a  tort,  but  it  is  essential  that 
the  judgment  should  be  considered  as  a  de- 
termination that,  upon  those  facts,  the 
plaintiff  is  entitled  to  recover.  And  it  must 
be  assumed  that  under  the  statute  the  mort- 
gagee and  the  bondholders  it  represents 
agree  to  accept  the  judgment  as  conclusive 
in  this  respect,  or,  if  not  conclusive,  at 
least  prima  facie  evidence.  In  this  fore- 
closure proceeding  the  record  of  the  pro- 
ceedings in  the  state  courts  was  introduced 
in  evidence.  Taking  the  Fisher  Case,  for 
illustration,  the  complaint  set  out  fully  the 
contract  made  between  the  city  of  Greens- 
boro and  the  water  company,  and  the  pro- 
ceedings by  which  the  title  to  the  property 
^ssed  from  the  one  company  to  the  other; 
alleged  the  destruction  by  fire  of  the  plain- 
tiff's property,  and  that  he  was  free  from 
all  negligence  in  the  matter.    It  added: 

**The  plaintiff  alleges,  .  .  .  that  the 
defendant  company  was  culpably  negligent 
and  wilfully  careless  of  its  duty  and  obli- 
gations, both  to  the  city  of  Greensboro  and 
its  inhabitants,  under  the  said  contract,  and 
by  ^  irtue  also  of  the  duties,  obligations,  and 
responsibilities  which  it  assumed  when  it 
undertook  to  supply  water  to  the  city  of 
Greensboro  and  its  inhabitants  for  a  stipu- 
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hted  price,  wiiidi  was  paid  to  it  by  the 

mdatj." 

It  then  set  forth  as  matters  of  n^ligencc 
o«  the  part  of  the  water  company  the  "care- 
lessly, wilfully,  and  negligently  failing  to 
kMp  a  sufficient  quantity  of  water  in  its 
(t«>n^  water  taiUc  in  the  said  city  of 
tinensboro,  necessary  for  the  purpose  of 
f^tiiijruishing  fire,  together  with  the  other 
asft  to  whidi  it  was  applied;"  also  a  fail- 
r^«  *1o  keep  its  pumping  engine  'ready  at 
til  times,  and  particularly  on  the  day  of 
0*  fire  above  referred  to,  to  supply  the 
seeded  fire  presstire,  in  that  it  negligently 
Uilfd  to  keep  a  suitable  person  at  said 
tibiae  or  pumping  house,  or  near  the  same, 
f'C  the  purpose  of  responding  to  the  de- 
Bifids  for  water  for  the  extinguishment  of 
£if.  and  especially  did  it  fail  so  to  do  at 
ihe  tioie  the  property  of  the  plaintiff  was 
*^irwd;''  and  closed  with  this  averment: 
"Tbat  it  was  through  no  fault  of  the  plain- 
I  tif  that  the  said  fire  occurred,  or  that  the 
'laae  was  not  immediately  extinguished; 
feet  that  the  negligence  and  omissions  of 
tor,  heretofore  complained  of  on  the  part 
if  the  defendant  company,  was  the  proxi- 
eat«  cause  of  the  destruction  of  his  prop- 
?tT,  vhereby  the  defendant  company  be- 
•3KS  liable  tiierefor." 

r^e  answer  consisted  mainly  of  denials  in 
aeptnte  paragraphs  of  the  averments  in  cor- 
iBfKmding  paragraphs  of  the  complaint, 
i^fically  denying  the  validity  of  tbe  oon- 
tem  between  the  city  and  the  original  wa- 
W  company.  Questions  were  submitted  to 
ft(  JTuy  and  answers  returned,  establishing 
fte  making  of  the  contracts,  the  attempt  on 
^  part  of  the  company  to  perform  its  stipu- 
ktioos,  its  failure  to  do  so  successfully,  and 
ibo  that  the  plaintiff  was  injured  by  the 
^piigcDce  of  the  defendant. 

rpoB  this  record  the  supreme  court  of 
Ifcfth  Carolina  ruled  that  the  action  was 
•e  in  tort,  saying : 

"^e  think  the  plaintiff  was  entitled  to 
jsdpnent  as  prayed  for.  There  was  an  ex- 
IKK  and  l^ral  obligation  upon  the  part  of 
tfetiekndant  to  provide  and  furnish  ample 
inteetioo  against  fires,  and  a  breach  of 
te  obligation  and  a  consequential  damage 
te  ti«  phkintiff.  Although  action  may  have 
^Kfi  maintained  upon  a  promise  implied  by 
k»,  yet  an  action  founded  in  tort  was  the 
■we  proper  form  of  action,  and  the  plain- 
tiff K  declared.  He  stated  the  facts  out  of 
Hidi  tiie  l^al  obligation  arose,  fully,  and 
^  the  obligation  itself,  and  the  breach  of 
^  sad  the  damage  resulting  from  that 
JfcwsA.  1  Oiitty.  PI.  156;  'S  Thomp.  Corp. 
i  fiWO.»    128  N.  C.  375,  379,  38  S.  E.  912. 

FTtJBi  the  conclusion  thus  reached  we  are 
M  iidined  to  dissent,  and  for  these  rea- 
*■■:  One  may  acquire  by  contract  an  op- 
••6  U,  1.  U.  S^  Book  50. 


portunity  for  acts  and  conduct  in  whieh 
parties  other  than  those  with  whom  he  con- 
tracts are  interested,  and  for  negligence  in 
which  he  is  liable  in  damages  to  such  other 
parties.  A  company  is  chartered  to  con- 
struct and  operate  a  railroad.  Proceeding 
thereimder  it  constructs  and  operates  its 
road.  Nothing  may  be  said  in  the  charter  in 
reference  to  the  manner  in  which  the  road 
shall  be  operated  or  the  particular  acts 
which  it  must  do.  Yet,  without  any  such 
specification,  it  is  under  an  implied  obliga- 
tion to  exercise  reasonable  care  in  both  con- 
struction and  operation.  If,  from  imdue 
speed,  failure  to  give,  proper  warnings,  or 
other  like  acts  or  omissions,  individuals 
are  injured,  they  may  recover  for  such 
injuries,  and  their  actions  to  recover  soimd 
in  tort.  Doubtless  in  the  same  transaction 
there  may  be  negligence  and  breach  of 
contract.  If  a  railroad  company  contracts 
to  carry  a  passenger,  there  is  an  implied 
obligation  that  he  will  be  carried  with 
reasonable  care  for  his  safety.  A  fail- 
ure to  exercise  such  care,  resulting  in  in- 
jury to  the  passenger,  gives  rise  to  an  ac- 
tion ex  contractu  for  breach  of  the  contract, 
or  as  well  to  an  action  for  the  damages  on 
account  of  the  negligence, — an  action  sound- 
ing in  tort.  But  where  there  is  no  contract, 
and  the  injuries  result  from  a  failure  of  the 
corporation  to  exercise  reasonable  care  in 
the  discharge  of  the  duties  of  its  public  call- 
ing, actions  to  recover  therefor  are  strictly 
and  solely  actions  ew  delicto.  Pollock,  in 
his  treatise,  groups  torts  into  three  classes, 
in  the  last  of  which  he  specifies  "breach  of 
absolute  duties  specially  attached  to  the  oc- 
cupation of  fixed  property,  to  the  ownership 
and  custody  of  dangerous  things,  and  to  the 
exercise  of  certain  public  callings.''  Webb's 
Pollock,  Torts,  p.  7.  This,  it  is  said,  im- 
plies the  existence  of  some  absolute  duty 
not  arising  from  personal  contract  with 
the  other  party  to  the  action. 

*And  here  we  are  met  with  the  contention  [68] 
that,  independently  of  contract,  there  is  no 
duty  on  the  part  of  the  water  company  to 
furnish  an  adequate  supply  of  water;  that 
the  city  owes  no  such  duty  to  the  citizen, 
and  that  contracting  with  a  company  to 
supply  water  imposes  upon  the  conipany  no 
higher  duty  than  the  city  itself  owed,  and 
confers  upon  the  citizen  no  greater  right 
against  the  company  than  it  had  against 
the  city;  that  the  matter  is  solely  one  of 
contract  between  the  city  and  the  company, 
for  any  breach  of  which  the  only  right  ot  ac- 
tion is  one  ew  contractu  on  the  part  of  tha 
city.  It  is  true  that  a  company  contracting 
with  a  city  to  construct  waterworks  and  sup- 
ply water  may  fail  to  commence  perform- 
ance. Its  contractual  obligations  are  then 
with  the  city  only,  which  may  recover  dara- 
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ages,   Imt  merely   for  breadi   of  oontraet. 
There  would  be  no  tort,  no  negligence,  in 
the  total  failure  on  the  part  of  the  com- 
pany.    It  may  also  be  true  that  no  citizen 
la   a   party   to   such    a   contract,   and   has 
no   contractual  or  other   right   to   recover 
for   the    failure   of    the    company   to   act; 
but,    if   the    company    proceeds    under    its 
contract,  constructs  and  operates  its  plant, 
it     enters     upon     a     public     calling.     It 
occupies   the  streets  of  the  city,   acquires 
rights  and  privileges  peculiar  to  itself.     It 
invites  the  citizens,  and  if  they  avail  them- 
selves of  its  conveniences,  and  omit  making 
other  and  personal  arrangements  for  a  sup- 
ply of  water,  then  the  company  owes  a  duty 
to  them  in  the  discharge  of  its  public  call- 
ing, and  a  neglect  by  it  in  the  discharge  of 
the  obligations  imposed  by  its  charter,  or  by 
contract  with  the  city,  may  be  regarded  as 
a  breach  of  absolute  duty,  and  recovery  may 
be  had  for  such  neglect.    The  action,  how- 
ever, is  not  one  for  breach  of  contract,  but 
for  negligence  in  the  discharge  of  such  duty 
to  the  public,  and  is  an  action  for  a  tort. 
"The  fact  that  a  wrongful  act  is  a  breach  of 
a  contract  between  the  wrongdoer  and  one 
person  does  not  exempt  him  from  the  re- 
sponsibility for  it  as  a  tort  to  a  third  person 
injured  thereby."     Osborne  v.  Morgan^  130 
Mass.  102,  104,  39  Am.  Rep.  437.    See  also 
Emmons  v.  Alvord,  177  Mass.  466,  470,  59 
(60]  N.  E.  126.    An  individual  may  be  *under  no 
obligation  to  do  a  particular  thing,  and  his 
failure  to  act  creates  no  liability;  but  if  he 
voluntarily  attempts  to  act  and  do  the  par- 
ticular thing,  he  comes  under  an  implied  ob- 
ligation in  respect  to  the  manner  in  which 
he  does  it.    A  surgeon,  for  instance,  may  be 
under  no  obligation,  in  the  absence  of  con- 
tract, to  assume  the  treatment  of  an  injured 
person,  but  if  \ie  does  undertake  sueh  treat- 
ment, he  assumes  likewise  the  duty  of  rea- 
sonable care  in  such  treatment.    The  owner 
of  a  lot  is  not  bound  to  build  a  house  or 
store  thereon,  but  if  he  does  so  he  comes 
under  an  implied  obligation  to  use  reason- 
able care  in   the  work   to   prevent  injury 
therefrom     to     others.     Holmes,     Common 
Law,  p.  278.    Even  if  the  water  company 
was  under  no  contract  obligations  to  con- 
struct waterworks  in  the  city  or  to  supply 
the  citizens  with  water,  yet,  having  under- 
taken to  do  so,  it  comes  under  an  implied 
obligation  to  use  reasonable  car^;  and  if, 
through  its  negligence,  injury  results  to  an 
individual,  it  becomes  liable  to  him  for  the 
damages  resulting  therefrom,  and  the  action 
to  recover  is  for  a  tort,  and  not  for  breach 
of  contract. 

With  reference  to  the  contention  that  only 
the  interest  in  the  property  acquired  by  the* 
second  water  company  was  responsible  for 
the   damages   caused  by  its   negligence, — a 
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contention  which,  if  sustained,  would  result 
in  giving  priority  to  the  fifty-thousand  dol- 
lar mortgage, — the  argument  is  that  by  the 
statute  "mortgages  of  incorporate  companies  * 
.  .  .  shall  not  have  power  to  exempt  the 
property  or  earnings  of  such  incorporations 
.  .  .  for  torts  committed  by  such  incor- 
poration;" that  the  torts  were  committed  by 
the  second  water  company;  that  it«<  pur- 
chase was  of  the  property  of  the  first  com- 
pany, subject  to  the  fifty- thousand  dollar 
mortgage,  and  therefore  over  that  property 
thus  encumbered,  and  that  only,  were  the 
judgments  given  priority.  There  is,  doubt- 
less, force  in  this  contention.  But  this  is 
not  a  penal  statute,  to  be  construed  strict- 
ly, but  remedial  in  its  nature,  and  to  be 
construed  liberally,  to  carry  into  effect  the 
intention  of  the  legislature  and  provide  the 
adequate  remedy  which  it  intended.  *The[701 
obvious  purpose  was  to  make  the  corporate 
property  situate  in  the  state  security 
against  torts  committed  by  its  owner,  and 
it  would  materially  impair,  if  not  wholly 
destroy,  the  statute,  and  thus  set  at  naught 
that  purpose,  if  the  corporation  constructing 
the  plant  could  place  a  mortgage  thereon 
for  its  entire  value,  and  then,  by  sale,  to 
a  new  corporation,  enable  the  purchaser  to 
use  that  property  discharged  of  all  substan- 
tial responsibility.  In  reference  to  a  kin- 
dred question  arising  under  the  same  stat- 
ute, the  supreme  court  of  North  Carolina 
said  in  Wilmington  d  W.  R,  Co,  v.  Burnet  t^ 
123  N.  C.  210,  214,  31  S.  E.  602,  that  under 
such  construction  "this  statute  would  be  a 
false  light  held  out  to  such  claimants  to  in- 
duce them  to  furnish  material  and  labor, — 
thinking  they  had  a  security,  when  in  fact 
they  had  none." 

It  is  more  reasonable  to  hold  that  the 
statute  imposes  upon  the  investment  made 
by  a  corporate  company  in  its  plant  a  re- 
sponsibility for  torts  committed  by  it  or 
any  subsequent  corporate  owner,  and  that 
that  responsibility  cannot  be  avoided  by  any 
mortgage  or  other  encumbrance  voluntarily 
placed  upon  the  property.  Security  to  thi« 
individusi]  citizen  is  to  go  hand  in  hand  with 
the  franchise  and  privilege  granted  by  the 
state.  We  see  no  other  question  requiring 
notice,  and  the  decree  of  the  Circuit  Court 
is  affirmed. 


Mr.  Justice  White,  Mr.  Justice  Peok- 
haniy  and  Mr.  Justice  MoKenna  dissented. 


•C.  E.  HOWARD,  Appi,^ 

V, 

E.  B.  PERMN. 
(Sec  S.   C.   Reporter's  ed.   71-75.) 

1.  B'vtd«nce<—docant«iitar7— public    rec- 
ords.—A  certified  copy  of  the  records  of  the 
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GeacfSl  Land  Offlce,  Including  the  certificate 
ot  local  land.offlcera  that,  on  the  records  of 
tteir  offloe,  there  were  no  homestead,  pre-emp- 
tiotw  or  other  ralld  claims  to  certain  lands 
wttUn  the  place  limits  of  the  grant  to  the 
Atltatk  4  Pacific  Railroad  Company,  made 
lU  the  act  of  Julj  27,  1866  (14  Stat,  at  L. 
292,  chap.  278),  and  that  the  land  had  not 
ten  retamed  or  denominated  as  swamp  or 
BiDcral  land, — U  competent  erldence,  under 
U.  8.  RcT.  Stat.  I  891,  U.  S.  Comp.  Stat. 
1901,  p.  672,  on  the  question  of  the  title  of 
oce  claiming  as  grantee  from  the  railroad 
esapaoy. 

%  PaMIe  Ijuid*— railroad  land  irranta— 
•elect !•«  or  approTal.—  The  title  to  land 
wftUa  the  place  limits  of  the  grant  to  the 
Atlaatk  k  Pacific  Railroad  Company,  made 
Itr  the  act  of  July  27.  1866  (14  Stat,  at  L. 
S2,  chap.  278).  passed  on  the  completion  of 
the  road,  without  any  selection  or  approval 
Ir  the  Secretary  of  the  Interior,  unless  the 
laad  was  within  the  excepted  classes. 

I»  Usiltatlea  off  actions— adverse  pos- 
■cwlon«— The  two  years  limitation  pre- 
Rribcd  by  Ariz.  Rct.  Stat.  1887,  t  2301,  re 
csarted  as  Aris.  ReT.  Stat.  1901,  t  2941,  for 
nUti  to  recover  real  property  from  one  claim- 
be  1)7  possession  only.  In  which  defendant  is 
Mt  required  to  show  title  or  color  of  title 
ts  against  plaintiff  who  shows  no  better 
rtfkt,  is  not  applicable  to  an  action  by  one 
cliiming  the  title  as  grantee  of  the  railroad 
compaDy  to  Ip'>f1  within  the  place  limits  of 
ttt  grant  made  by  the  act  of  Jnly  27,  1866 
'14  Stat,  at  L.  292.  chop.  278),  to  the  Atlan- 
tic k  Pacific  Railroad  Company. 

4  Waters—  appropriation—  pereolatlnsr 

waters^— Percolating  water,  ooslng  through 
tbc  mU  beneath  the  surface  In  an  undefined 
isd  unknown  channel.  Is  not  within  the  pro- 
Tisloinof  Aris.  ReT.  SUt.  1887,  ff  3199,  §  1, 
COI,  i  3,  for  the  appropriation  of  water 
froa  rivers,  creeks,,  or  streams  of  running 
vuer. 

[No.   110.] 

^Amtied  December  6,  1905,    Decided  Jan- 
uary 2,  1906. 

APPEAL  from  the  Supreme  Court  of  the 
^  Territoiy  of  Arizona  to  review  a  judg- 1 
Bat  affirming  a  judgment  of  the  District 
Coart  of  Coconino  County,  in  that  terri- 
tVTT,  ia  fAYOT  of  plaintiff  in  an  action  to  re- 
fovtT  poaseaoion  of  real  property.     Affirmed. 

See  same    case   below    (Ariz.),    76    Pac. 

400. 

Statement  by   Mr.  Justice  Brewer  i 
I^  action  was  commei^ced  on  July  13, 
1^3,  ui  the  district  court  of  Coconino  coun- 

J*OTi. — On  land  granU  to  railroads — see 
••te  to  Kansas  P.  R.  Co.  t.  Atchison,  T.  k 
8^  F  R-  Ca  28  L.  ed.  U.  S.  794. 

0*  Hfftft  |»  sedferronsofi  y)ater» — see  note 
te  Soethem  P.  R.  Co.  r.  Dufour,  19  L.R.A. 
H 

Os  ewrdative  riffhU  in  percolating  uxiter$ — 
■(*  aote  to  Kats   t.   Walkinsbaw,   64    L.R.A. 
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ty,  Arizona,  to  recover  possession  of  a  quar- 
ter section  of  land,  together  with  damages 
for  its  detention.  The  defendant,  in  addi- 
tion to  the  denials  in  his  answer  of  plain- 
tiff*s  title,  filed  a  cross  complaint,  praying 
a  decree  in  his  favor  on  account  of  certain 
alleged  water  rights.  A  trial  resulted  in  a 
judgment  for  plaintiff,  which  was  affirmed 
by  the  supreme  court  of  the  territory,  to 
review  which  judgment  this  appeal  was 
taken.  A  statement  of  facts  was  prepared 
by  the  supreme  court,  which  statement 
was  in  substance  that  the  land  was  within 
the  place  limits  and  a  part  of  the  land 
granted  to  the  Atlantic  &  Pacific  Railroad 
Company  by  act  of  Congress,  approved  July 
27,  1866  (14  Stat,  at  L.  292,  chap.  278)  ; 
that  the  grant  was  accepted  by  the  com- 
pany, a  map  of  definite  location  duly  filed 
*and  approved,  and  the  railroad  completed  [73} 
and  accepted  in  the  year  1884;  that  in 
April,  1894,  the  lands  along  this  part  of  the 
road  were  surveyed  and  this  tract  found  to 
be  the  northwest  %  of  section  15,  township 
25  north,  range  3  west,  of  Gila  and  Salt 
river  meridian;  that  the  survey  was  ac- 
cepted and  approved  by  the  Surveyor  Gen- 
eral, and  also  by  the  Commissioner  of  the 
General  Land  Office;  that  on  June  27,  1896, 
this  tract,  together  with  others,  was  duly 
and  regularly  selected  by  the  railroad  com- 
pany as  a  portion  of  the  lands  to  which  it 
was  entitled  under  the  act  of  Congress; 
that  on  July  27,  1896,  the  filing  of  the  list 
of  such  selections  was  allowed  by  the  regis- 
ter and  receiver  of  the  United  States  land 
office  at  Prescott,  Arizona,  by  them  ap- 
proved, the  land  certified  to  be  public  lands 
of  the  United  States  within  the  place  limits 
of  the  grant,  and  free  from  all  other 
claims;  that  thereupon  such  list  so  certified 
was  forwarded  to  the  Land  Department  at 
Washington,  and  has  since  remained  on  file 
in  that  office;  that  the  cost  of  the  survey 
and  all  fees  allowed  by  law  had  been  paid; 
that  the  land  is  nonmineral  in  character, 
neither  swamp  land  nor  claimed  as  such, 
nor  within  any  reservation,  and  that  there 
Is  no  valid  claim  against  it  on  file  or  of 
record  in  the  land  office  of  the  district  in 
which  it  is  situated;  and  that  on  January 
13,  1897,  the  railroad  company  conveyed 
the  land  to  the  plaintiff.  The  statement  of 
fact  further  shows  that  the  only  water  up- 
on the  land  is  percolating  water,  oozing 
through  the  soil  beneath  the  surface,  in 
an  undefined  and  unknown  channel;  that 
in  1889  the  defendant's  grantor  entered  up- 
on the  land,  th-^n  unoccupied  and  unsur- 
veyed,  sank  a  well,  and  by  running  tunnels 
therefrom  collected  water  in  an  arroyo,  and 
conveyed  the  same  by  pipes  to  troughs  and 
a  reservoir  for  watering  stock;  that  in 
1892  the  defendant's  grantor  conveyed  the 
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land  to  him  by  quitclaim  deed,  and  that  on 
July  16,  1895,  he  posted  on  the  dwelling 
house  on  the  premises  a  notice  in  accord- 
ance with  the  territorial  act  of  1886  (Ari- 
zona Laws,  1893,  p.  135),  that  he  had  ap- 
propriated all  the  water  in  a  certain  de- 
fined underground  channel,  and  recorded  a 
copy  of  such  notice  in  the  public  records; 
(73]  that  the  'defendant  and  his  grantor  had  been 
in  the  exclusive,  open,  and  notorious  pos- 
session, with  the  knowledge  of  plaintiff,  of 
the  land,  improvements,  and  water  ever 
since  the  year  1889,  claiming  by  right  of 
possession  only;  that  they  had  never  divert- 
ed any  water  from  the  land,  or  used,  or 
caused  the  same  to  be  used,  elsewhere  by 
any  person. 

Mr.  ETerett  E.  Ellinwood  submitted 
the  cause  for  appellant: 

It  was  not  the  intention  of  Congress  to 
admit  incompetent  evidence  under  guise  of 
a  certificate. 

United  States  v.  Jones,  8  Pet.  395,  8  L. 
ed.  986;  United  States  v.  Forsythe,  6  Mc- 
Lean, 584,  Fed.  Cas.  No.  15,133;  United 
States  V.  Bufordy  3  Pet.  12,  7  L.  ed.  585; 
Eoyt  V.  United  States,  10  How.  109,  13  L. 
ed.  348;  Bruce  v.  United  States,  17  How. 
437,  15  L.  ed.  129;  United  States  v.  Case, 
49  Fed.  270. 

The  burden  was  on  the  plaintiff  to  show, 
not  only  that  the  land  was  within  the  gen- 
eral limits  of  the  grant,  but  also  that  it 
was  not  a  portion  of  lands  excepted  from 
the  grant. 

Corinne  Mill  Canal  d  Stti^ck  Co.  v.  John- 
son, 156  U.  S.  574,  39  L.  ed.  537,  15  Sup. 
Ct.  Rep.  409. 

Whether  the  Atlantic  A  Pacific  Railroad 
Company  was  entitled  to  the  land  in  ques- 
tion— that  is,  whether  it  was  of  the  char- 
acter of  lands  granted — is  a  question  that 
can  only  be  determined  by  the  Land  Depart- 
ment. 

Steel  V.  St.  Louis  Smelting  d  Ref.  Co.  106 
U.  S.  450,  27  L.  ed.  227,  13  Sup.  Ct.  Rep. 
389;  Heath  v.  Wallace,  138  U.  S.  573,  34 
L.  ed.  1063,  11  Sup.  Ct.  Rep.  380;  Cosmos 
Exploration  Co.  v.  Cray  Eagle  Oil  Co.  190 
U.  S.  301.  47  L.  ed.  1064,  23  Sup.  Ct.  Rep. 
692. 

It  in  no  way  appears  in  the  record  that 
the  Secretary  of  the  Interior,  or  the  Com- 
missioner of  the  General  T^nd  Office  has 
ever  approved  the  selection,  or  decided  that 
the  lands  were  of  the  character  granted,  or 
come  to  any  conclusion  in  regard  to  it. 

The  fact  that  the  railroad  company  duly 
listed  said  lands,  and  that  the  register  and 
receiver  allowed  and  approved  the  filing 
thereof,  and  certified  the  same  to  the  Com- 
missioner of  the  General  Land  Office,  can- 
not give  appellee  equitable  title. 

we 


Barden  v.  Northern  P.  R.  Co.  154  U.  S. 
288,  38  L.  ed.  992,  14  Sup.  Ct.  Rep.  1030. 

The  courts  will  take  judicial  notice  of  the 
rules  and  regulations  made  by  that  de- 
partment. 

Caha  V.  United  States,  152  U.  S.  211,  38 
L.  ed.  415,  14  Sup.  Ot.  Rep.  513. 

The  words  "suits  to  recover  possession", 
have  a  known  legal  meaning,  and  it  must 
be  assumed  that  the  expression  is  used  in 
its  legal  sense. 

Hamilton  v.  Rathhone,  175  U.  S.  421,  44 
L.  ed.  222,  20  Sup.  Ct.  Rep.  155;  Gardner  v. 
Collins,  2  Pet.  93,  7  L.  ed.  359. 

The  supreme  court  of  California,  in  Katz 
v.  Walkinshaw,  141  Cal.  116,  64  L.R.A.  236, 
99  Am.  St.  Rep,  35,  70  Pac.  663,  74  Pac.  766, 
laid  down  the  doctrine  that,  since  the  com- 
mon-law rule  that  an  o\vner  of  land  was  the 
absolute  owner  of  percolating  waters  be- 
neath thr  surface  of  his  land  could  not  be 
equitably  applied  to  the  state  of  California 
by  reason  of  its  peculiar  physical  conditions, 
such  rule  was  not  adopted  in  such  state  •« 
a  part  of  the  English  common  law. 

The  natural  and  physical  conditions  of 
the  territory  of  Arizona,  and  the  necessities 
of  its  people,  being  distinctly  and  in  every 
.particular  similar  to  those  of  California,  of 
which  the  court  will  undoubtedly  take  judi- 
cial notice,  it  follows  that  the  reasoning  of 
the  court  in  the  case  of  Katz  v.  Walkinshaw 
may  be  applied  with  almost  binding  force 
to  the  facts  of  the  case  at  bar. 

Mr.  Edward  M.  Doe  submitted  the 
cause  for  appellee. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court : 

The  statement  of  facts  discloses  a  title 
in  the  plaintiff  (now  appellee)  sufficient  to 
sustain  the  judgment  for  the  recovery  of 
possession,  although  no  patent  had  been  is- 
sued. Deseret  Salt  Co.  v.  Tarpey,  142  U. 
8.  241,  35  L.  ed.  999,  12  Sup.  Ct.  Rep.  158. 

The  certified  copy  of  the  records  and  pa- 
pers in  the  General  Land  Office  was  compe- 
tent evidence.  Rev.  Stat.  §  891,  U.  S. 
Compi  Stat.  1901,  p.  672.  This  section  de- 
termines the  question  of  competency,  but 
not  of  materiality.  Some  of  the  letters,  be- 
tween the  officials  of  the  railroad  company 
may  not  have  been  material,  but  there  was 
nothing  in  them  prejudicial.  The  certifi- 
cate of  the  local ^land  officers  was  competent 
to  show  that  on  the  records  of  their  office 
were  no  homestead,  pre-emption,  or  other 
valid  claims,  and  that  the  land  had  not 
been  returned  or  denominated  as  swan*p  or 
mineral  land.  It  is  true  there  was  no  pos- 
itive evidence  that  there  were  no  minerals 
in  the  land,  and,  of  course,  nothing  to  show 
affirmatively  that  a  mine  might  not  be  dis- 
covered prior  to  the  issue  of  the  patent,  but 
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tk  ttme  eovld  have  been  said  of  the  show- 
rag  is  Deseret  Salt  Co.  v.  Tarpey,  142  U.  S. 
S41.  35  L.  ed.  999,  12  Sup.  Ct.  Rep.  158. 
Wldle  the  question  of  mineral  was  not  dis- 
eaised  at  that  time,  and  was  first  fully  eon- 
tidered  in  Barden  v.   Northern  P.  R.  Co, 

I  154  U.  S.  288,  38  L.  ed.  992,  14  Sup.  Ct. 
Bep.  1030,  it  appears  from  the  opinion  of 
the  majority  in  the  latter  case  that  there 

|}Tit  BO  intention  to  disturb  the  fonner^rul- 
isf.  Neither  is  there  anything  in  Corinne 
yHU  Canal,  d  Stock  Co,  v.  Johnson,  15C 
U.  S.  574,  39  L.  ed.  537,  15  Sup.  Ct.  Rep. 
4^,  to  the  contrary.  In  that  case  a  judg- 
Btnt  of  the  supreme  court  of  Utah  against 
ft  grantee  of  the  railroad  company  was  af- 
iraed,  bat  it  was  affirmed  on  the  ground 
thftt  the  record  did  not  purport  to  contain 
ill  t^  evidence,  and,  under  those  circum- 
stuces,  ve  could  not  assume  that  there 
Tu  not  evidence  to  fully  sustain  the  judg- 
Bent  of  the  territorial  court,  or  that  it  was 
>ot  in  fact  based  upon  an  adjudication  by 
t^  Land   Department   of   the   presence   of 

It  must  also  be  noticed  that  this  land 
m  within  the  place  limits  of  the  Atlantic 
i  Via&e  Company,  and  that,  therefore,  on 
tW  eompletion  of  the  road,  and  without 
fsy  selection  or  approval  thereof  by  the 
^«eretary  of  the  Interior,  the  title  passed 
:n]e8s  the  tract  was  within  the  excepted 
rinses,  and  there  was  no  testimony  tending 
to  sbov  that  it  was.  On  the  contrary,  the 
testimony  pointed  in  the  other  direction. 

It  is  further  claimed  by  appellant  that 
be  was  protected  by  a  statute  of  limitations 
cf  the  territory,  paragraph  2301,  Arizona 
Bev.  Stat.  1887,  re-enacted  as  H  2941, 
Amona  Rer.  Stat.  l601,  which  reads: 

**(2941)  Sec  7.  In  all  cases  when  the 
ptrty  in  possession  claims  real  property 
^  right  of  possession  only,  suits  to  recover 
tie  possession  from  him  shall  be  brought  in 
t»o  years  after  the  right  of  action  accrues, 
Kwi  Dot  afterwards,  and  in  such  case  the 
^eieadaot  ia  not  required  to  show  title  or 
«*w  of  title  from  and  under  the  sovereign- 
ty of  the  soil,  as  provided  in  the  preceding 
Ketioii,  as  against  the  plaintiff  who  shows 
■0  better  right." 

Bat  this  applies  ofily  in  cases  of  mere 
potMMory  rights,  and  is  without  force  aft- 
er the  passing  of  the  full  l^al  or  equitable 
titfc  from  the  government.  Such  was  the 
detraction  placed  on  the  statute  by  the 
■ipreme  court  of  Arizona,  and  is  undoubt- 
*Ey  correct.  The  language  is  clear.  The 
claim  of  the  defendant  is  a  "right  of  pop- 
Hsm  only,**  and  the  limitation  applies 
»Wt  a^imst  a  "plaintiff  who  shows  no 
^*tter  right,**  To  hold  that  the  section 
^  gives  to  a  mere  occupation  of  public  'land  a 
^i«  ty  prescription  against  one  subsequent- 

toov.  g. 


ly  acquired  from  the  United  States  wofild 
limit  the  full  control  of  the  government 
over  its  landed  property,  and  qualify  or 
destroy  the  effect  of  its  patent  or  grant. 
Tolteo  Ranch  Co,  v.  Cook,  191  U.  S.  632, 
48  L.  ed.  291,  24  Sup.  Ct.  Rep.  166,  does  not 
conflict  with  this,  for  there  a  possession 
sufficient  for  the  running  of  the  statute  of 
limitations  was  held  after  the  full  equitable 
title  had  passed  from  the  government;  and 
ivhen  such  title  has  passed  the  land  comes 
under  the  dominion  of  the  state,  and  is  sub- 
ject to  its  laws.  But  in  this  case  the  pos- 
session had  not  been  long  enough  to  create 
under  the  Arizona  laws  a  defense  to  a  title, 
legal  or  equitable;  and  the  sole  reliance 
was  upon  this  section,  which  only  applies 
to  contests  between  possessory  rights. 

The  remaining  question  arises  under  the 
cross  complaint  of  the  appellant,  who  claims 
a  prior  appropriation  of  all  the  water  flow- 
ing in  a  subterranean  stream  which  had 
been  reached  by  digging  a  well,  relying  on 
these  provisions  of  the  Arizona  Revised 
Statutes  of  1887: 

"(3199)  Sec.  1.  All  rivers,  creeks,  and 
streams  of  running  water  in  the  territory  oj 
Arizona  are  hereby  declared  public,  and  ap- 
plicable to  the  purposes  of  irrigation  and 
mining,  as  hereinafter  provided." 

"(3201)  Sec.  3.  All  the  inhabitants  of 
this  territory,  who  own  or  possess  arable 
and  irrigable  lands,  shall  have  the  right  to 
construct  public  or  private  acequias,  and 
obtain  the  necessary  water  for  the  same 
from  any  convenient  river,  creek,  or  stream 
of  running  water." 

We  need  not  stop  to  inquire  whether 
these  sections  apply  to  subterranean  streams, 
because  the  finding  of  fact,  which  is  sus- 
tained by  the  testimony,  is  "that  the  only 
water  upon  said  land  is  percolating  water, 
oozing  through  the  soil  beneath  the  surface 
in  an  undefined  and  unknown  channel."  Of 
course  this  excludes  the  idea  of  a  "river, 
creek,  or  stream  of  running  water." 

We  see  no  error  in  the  record,  and  the 
judgment  of  the  Supreme  Court  of  Arizona 
is  affirmed. 


•FRED  H.  KOLZE,  Administrator,  etc.,  e^[76] 

al.,  Appts, 

V, 

CHARLOTTiJ:  E.  HOADLEY. 

(See   S.   C.    Reporter's  ed.   76-86.) 

Courts— Jarisdictloii  of  Federal  clrcnlt 
oonrt— units  by  asslirnees.— The  relief 
sought  by  way  of  foreclosure  of  certain  trust 

Note. — As  to  diverse  citizenship  as  ground 
of  Federal  furisdirtion — see  notes  to  Sbipp  v. 
Williams,  10  C.  C  A.  247 ;  Mason  t.  Dullagham, 
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deeds  stamps  the  salt  as  one  to  recover  the 
contents  of  a  chose  in  action,  which  can  only 
be  maintained  In  the  Federal  circuit  court 
under  the  act  of  August  13,  1888  (25  Stat, 
at  L.  434,  chap.  866,  U.  S.  Comp.  Stat.  1901, 
p.  508),  I  1,  where  the  assignor  could  have 
fued  in  that  court  if  no  assignment  had  been 
made,  although  the  bill  also  prays  for  a  can- 
celation of  a  release  of  the  trust  deeds  to  the 
grantor,  as  in  fraud  of  the  rights  of  tne  com- 
plainant, who  held  the  deeds  and  the  notes 
secured  thereby  as  collateral  security  for  a 
loan  to  the  trustee. 


[No.  91.] 

Buhmitted  December  5, 1905.    Decided  Janu- 
ary 2,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  decree  of  foreclosure. 
Reversed  and  remanded  with  instructions  to 
dismiss  the  bill  for  want  of  jurisdiction. 

Statement  by  Mr.  Justice  Brown: 
.  This  was  an  appeal  from  a  decree  of  the 
circuit  court  in  favor  of  the  plaintiff,  Char- 
lotte E.  Hoadley,  a  citizen  of  Massachu- 
setts, against  Abraham  L.  Day  and  other 
defendants,  among  whom  were  Fred  H. 
Kolze,  administrator  of  the  estate  of 
Friederich  Kolze,  deceased,  Lina  Kolze,  his 
widow,  Louisa  Kolze,  his  daughter,  and 
Charles  E.  Stade,  trustee,  all  citizens  of 
Illinois,  foreclosing  three  trust  deeds  given 
[77]  by  Day  to  secure  'promissory  notes  in  the 
aggregate  amount  of  $5^400.  The  appeal 
was  granted  solely  upon  the  question  of 
jurisdiction. 

The  point  involved  requires  a  statement 
of  facts  at  some  length.  They  are  sub- 
stantially as  follows: 

Friederich  Kolze  sold  and  conveyed  cer- 
tain real  estate  to  Day  by  warranty  deed 
dated  and  acknowledged  November  15,  1897, 
for  a  stated  consideration  of  $45,000, —  i 
namely,  $1,000  in  cash  and  the  remainder 
in  notes  secured  by  trust  deeds.  To  secure 
such  notes.  Day  executed  three  trust  deeds 
to  one  Stade  as  trustee,  conveying  the  real 
estate  in  question,  which  were  dated 
November  17,  and  acknowledged  and  re- 
corded November  24,  1897.  Kolze  there- 
upon intrusted  the  notes  and  trust  deeds 
to  Stade,  a  nephew,  in  whom  he  seemed  to 
have  great  confidence,  the  notes  being  exe- 
cuted by  Day  to  his  own  order,  and  by  him 
indorsed  in  blank. 


On  February  17,  1898,  Stade  took  the 
notes  and  trust  deeds  securing  the  »B,met 
and  pledged  them  to  Charlotte  E.  Hoadley 
as  collateral  security  to  his  own  notes,  upon 
which  Hoadley  then  advanced,  or  secured  to 
be  advanced,  a  large  sum  of  money. 

By  deed  dated  and  acknowledged  Novem-. 
ber  23,  1897,  but  not  delivered  or  recorded 
until  June  30,  1898,  Day  reconveyed  the 
premises  to  Kolze,  and  by  deed  of  release, 
dated  and  acknowledged  October  27,  1898, 
and  recorded  October  29,  1898,  Stade,  aa 
trustee,  fraudulently  released  said  three 
trust  deeds  to  Kolze,  reciting  a  considera-* 
tion  of  $1  and  other  valuable  considera- 
tions, an4  further  reciting  that  the  notea 
secured  thereby  had  been  canceled. 

By  deed  dated  October  29,  1898,  Kolze, 
now  deceased,  and  the  appellant  Lina  Kolze, 
his  wife,  conveyed  said  premises  to  Louisa 
Kolze,  their  daughter,  upon  an  expressed 
consideration  of  $12,000,  although  the 
grantee  was  not  a  bona  fide  purchaser,  and 
said  conveyance  was  made  to  her  to  hold 
for  the  benefit  of  the  family. 

For  the  ostensible  purpose  of  securing 
the  payment  of  the  purchase  money,  said 
Louisa  Kolze  executed  a  trust  deed  to 
•secure  her  promissory  note  of  $10,000,  to[78] 
Percy  V.  Castle,  as  trustee.  This  deed  whs 
dated  October  27,  1898,  acknowledged  Oc- 
tober 28,  1898,  and  recorded  October  29, 
1898,  the  appellant  Fred  H.  Kolze,  as 
administrator  of  the  estate  of  his  father, 
being  the  owner  of  said  notes  and  trust 
deeds,  subject,  as  was  alleged,  to  the  rights 
of  the  plaintiff,  Hoadley. 

Subsequently,  on  or  about  April  21,  1899, 
the  notes  and  trust  deeds  of  Day,  upon 
default  by  Stade  in  the  payment  of  his  note, 
were  sold  in  accordance  with  the  terms  of 
the  collateral  note,  and  were  bought  in  by, 
and  became  the  property  of,  the  appellee, 
Hoadley. 

The  bill  prayed  that  the  release  deed 
executed  by  Stade  to  Friederich  Kdze  be 
declared  fraudulent  and  void  as  against 
the  notes  and  trust  deeds  executed  by  Day 
and  now  owned  by  the  plaintiff;  that  the 
rights  of  all  the  defendants  be  declared 
subject  to  those  of  the  plaintiff  under  the 
notes  and  deeds  held  by  her;  that  a  receiver 
be  appointed  and  an  account  had,  and  the 
defendants  be  decreed  to  pay  whatever  was 
due  imder  the  notes  and  trust  deeds,  and, 
in  default  thereof,  that  the  premises  be 
sold  and  the  defendants  be  held  liable  for 
any   deficiency   upon   such   sale,    and   that 


27  C.  C.  A.  296;  Seddon  v.  Virginia,  T.  &  C. 
Steel  &  I.  Co.  1  L.R.A.  108 ;  Myers  v.  Murray, 
N.  &  Co.  11  L.R.A.  216;  Roberts  v.  Lewis, 
86  L.  ed.  U.  S.  579;  Emory  v.  Qreenough,  1 
L.  ed.  U.  S.  640;  Strawbrldge  v.  Curtiss,  2 
L.  ed.  TJ.  8.  435;  and  M'Donald  ▼.  Smalley, 
7  U  ed..n.  a  287. 
878 


On  Federal  furi$diction  of  suits  by  €U9iffnee 
of  chose  in  action — see  notes  to  Goldsmith 
V.  Holmes,  1  L.R.A.  817 ;  Repuhlip  Iron  Mln. 
Co.  V.  Jones,  2  L.R.A.  746 ;  and  Ameri'vtn 
Freehold  Land  4  Mortg.  Co.  v.  Thomas,  12 
L.  R.  A  681. 

200  U.  8. 


KOLZB  y.   HOADLET. 


78  79 


tn  be  foredooed  of  their  right  of  re- 

lie  defendants  moved  to  dismiss  the 
bill  for  want  of 'a  proper  allega- 
of  diversity  of  citizenship,  which  was 
yremkd;  and  thereupon  defendants  inter- 
fmi  a  plea  to  the  jurisdiction  upon  the 
irrand  that  the  defendants  were  all  citizens 
•1  tbe  state  of  Illinois;  that  the  suit  was 
Irmglit  by  plaintiff  as  the  assignee  of  one 
WiUiara  P.  Smith,  to  whom  the  notes  had 
Vtea  bjpothecated  by  Stade  to  secure  his 
(SUde*8)  note,  and  also  to  secure  Smith 
far  Uie  faithful  performance  by  Stade  of 
1  eertain  contract  of  employment;  that 
Bpoo  the  failure  of  Stade  to  pay  his  note 
ud  esny  out  his  contract,  said  mortgage 
■MCI  and  trust  deeds  signed  by  Day  were 
nid  <a  or  about  April  21,  1899,  and  were 
tooght  in  by  and  became  the  property  of 
:Se  plaintiff;  that  Stade  and  Smith,  ''the 
^ttowsire  assignors''  of  the  appellee,  were 
l]'itittiu  of  the  *8tate  of  Illinois,  the  same 
ftite  of  which  Day,  the  maker  of  the  notes, 
Tu  also  a  resident,  and  that  by  reason 
of  the  fact  that  said  suit  could  not  have 
been  prosecuted  in  a  Federal  court  if  no 
trusfer  or  assignment  had  been  made,  the 
cirtttit  court  had  no  jurisdiction  of  the  case. 
llus  plea  was  held  to  be  insufficient,  and 
tiae  defendants,  failing  to  answer,  were 
defaulted,  and  a  decree  thereafter  entered 
to  tke  effect  that  Stade,  as  trustee,  had 
fnadnlently  released  the  trust  deeds;  that 
tbe  trust  deeds  were  valid  as  liens  upon 
tite  premises;  that  the  rights  of  Louisa 
Kolie,  sabsequent  grantee  under  the  war- 
natj  deed,  as  well  as  the  deed  of  Kolze, 
vere  subject  and  subsequent  to  the  rights 
of  tltt  plaintiff  as  the  owner  of  the  notes 
ud  deeds  signed  by  Day ;  that  the  property 
he  lold  and  the  defendants  foreclosed  of 
titnr  equity  of  redemption. 

Thereupon    defendants   appealed    to   this 
mt  solely  upon  the  question  of  jurisdic- 


Jfr.  Jokm  T.  RlelaArda  submitted  the 
cnn  for  appellanta : 

TV  circuit  court  shall  have  no  jurisdic- 
tioB  over  suits  for  the  recovery  of  the  con- 
tcBti  of  promissory  notes  or  other  choses  in 
actkn  brought  in  favor  of  assignees  or 
tmsferees,  except  over  — (1)  suits  upon 
feragB  bills  of  exchange;  (2)  suits  that 
■ig^  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assign- 
Mit  or  transfer  had  been  made;  (3)  suits 
^ipoa  doses  in  action  payable  to  bearer  and 
■tde  by  a  corporation. 

^wgoMM  T,  New  Orleans,  33  Fed.  196;  1 
P«rter,  Fed.  Pr.  3d  ed.  p.  82;  New  Orleans 
▼.  Qumlan,  173  U.  8.  191,  43  L.  ad.  664,  19 
^.  Ct  Bcp.  Z29. 


The  phrase  "suits  to  recover  the  contents 
of  a  chose  in  action"  includes  suits  to  fore- 
close mortgages. 

Black,  Mortg.  p.  567,  1  Foster,  Fed.  Pr. 
p.  83. 

Hence,  when  the  mortgagor  and  mortgagee 
are  citizens  of  same  state,  an  assignee  of 
the  mortgagee,  though  a  citizen  of  another 
state,  cannot  maintain  a  bill  for  foreclosure 
in  the  Federal  courts. 

Black,  Mortg.  p.  667;  Sheldon  v.  Sill,  8 
How.  441,  12  L.  ed.  1147;  Shoecraft  v. 
Bloxham,  124  U.  S.  730,  31  L.  ed.  574,  8 
Sup.  Ct  Rep.  686;  Blacklock  v.  Small,  127 
U.  S.  96,  32  L.  ed.  70,  8  Sup.  Ct.  Rep.  1096; 
Hill  V.  Winne,  1  Biss.  275,  Fed.  Cas.  No. 
6,503. 

Where  Federal  jurisdiction  is  dependent 
upon  the  citizenship  of  the  plaintiff's  as- 
signor at  the  time  of  the  commencement  of 
the  suit,  the  citizenship  of  the  latter  must 
affirmatively  appear  somewhere  in  the  rec- 
ord. 

Robertson  v.  Cease,  97  U.  S.  649,  24  L. 
ed.  1059;  Anderson  v.  Watt,  138  U.  S.  702, 
34  L.  ed.  1081,  11  Sup.  Ct.  Rep.  449;  North 
American  Transp.  d  T.  Co.  v.  Morrison,  178 
U.  S.  267,  44  L.  ed.  1064,  20  Sup.  Ct.  Rep. 
869. 

The  defect  is  ground  for  a  motion  to  dis- 
miss at  any  stage  of  the  proceedings. 

Florida  C.  d  P.  Co,  v.  Bell,  176  U.  S.  327, 
44  L.  ed.  490,  20  Sup.  Ct.  Rep.  399;  Black- 
lum  V.  Portland  Gold  Min.  Co.  175  U.  S. 
574,  44  L.  ed.  278,  20  Sup.  Ct.  Rep.  222; 
Municipal  Invest.  Co.  v.  Gardiner,  62  Fed. 
954. 

But  the  court  should,  of  its  own  motion, 
dismiss  the  suit  whenever  it  discovers  the 
defect. 

North  American  Transp.  Co.  v.  Morrison, 
supra. 

Dismissal  may  be  ordered  upon  motion  of 
the  defendant,  or  by  the  court,  of  its  own 
motion. 

Wetmore  v.  Rymer,  169  U.  S.  120,  42  L. 
ed.  684,  18  Sup.  Ct.  Rep.  293;  Nashua  d  L. 
R.  Corp.  V.  Boston  d  L.  R.  Corp.  136  U.  S. 
356,  374,  34  L.  ed.  363,  368,  10  Sup.  Ct.  Rep. 
1004;  Mexican  C.  R.  Co.  v.  Pinkney,  149  U. 
S.  200,  37  L.  ed.  702,  13  Sup.  Ct.  Rep.  859 ; 
Lake  County  v.  Dudley,  173  U.  S.  243,  43 
L.  ed.  684,  19  Sup.  Ct.  Rep.  398. 

The  duty  to  dismiss  is  peremptory  when- 
ever it  is  properly  made  to  appear  that  the 
court  has  no  jurisdiction. 

Lake  County  v.  Dtidley,  supra;  Morris  v. 
Oilmer,  129  U.  S.  315,  325,  32  L.  ed.  690, 
694,  9  Sup.  Ct.  Rep.  289 ;  Anderson  v.  Watt, 
138  U.  8.  694, 34  L.  ed.  1078, 11  Sup.  Ct  Rep. 
449. 

It  is  the  duty  of  the  Supreme  Court,  on 
appeal,  to  see  that  the  jurisdiction  of  the 
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circuit  court  has  bi  no  respect  been  im- 
posed upon. 

Morris  v.  Oilmer,  129  U.  S.  316,  32  L.  ed. 
690,  9  Sup.  Ct.  Rep.  289;  Nashua  d  L,  R. 
Corp,  V.  Boston  d  L.  R,  Corp.  136  U.  S.  356, 
34  L.  ed.  363,  10  Sup.  Ct.  Rep.  1004. 

Mr.  Herman  W.  StUlman  submitted 
the  cause  for  appellee: 

The  purpose  of  the  restriction  as  to  suits 
by  assignees  was  to  prevent  the  making  of 
assignments  of  choses  in  action  for  the  pur- 
pose of  giving  jurisdiction  to  the  Federal 
courts.  In  construing  the  statute  in  ques- 
tion, the  courts  will  look  to  the  spirit  of 
the  act,  and  will  consider  the  real  relation 
of  the  parties;  and,  if  it  appears  from  all 
the  circumstances  that  the  assignment  could 
not  have  been  colorable  for  the  purpose  of 
conferring  jurisdiction,  then,  the  reason  of 
the  restriction  being  gone,  the  jurisdiction 
3f  the  United  States  courts  will  attach. 

Holmes  v.  Ooldsmith,  147  U.  S.  150,  37 
L.  ed.  118,  13  Sup.  Ct.  Rep.  288;  Farming- 
ton  V.  Pillshury,  114  U.  S.  138,  29  L.  ed. 
114,  6  Sup.  Ct.  Rep.  807;  Chase  v.  Sheldon 
Roller-Mills  Co.  56  Fed.  625. 

The  restriction  against  suits  by  assignees 
of  promissory  notes  or  choses  in  action  in 
United  States  courts,  unless  such  suit  might 
have  been  prosecuted  in  such  court  to  recover 
the  said  contents  if  no  assignment  or  trans- 
fer had  been  made,  has  reference  to  diverse 
citizenship  only.  No  disqualification  of  the 
assignor,  other  than  want  of  diverse  citizen- 
ship, will  prevent  suit  by  the  assignee. 

Chase  v.  Sheldon  Roller-Mills  Co.  supra; 
Bowden  v.  Bumham,  8  C.  C.  A.  248,  19  U. 
S.  App.  448,  59  Fed.  752. 

The  language  of  the  act,  above  quoted, 
implies,  in  order  that  the  denial  of  juris- 
diction at  the  suit  of  an  assignee  shall  ap- 
ply, that,  but  for  the  assignment,  a  claim 
would  exist  on  the  part  of  the  assignor 
against  the  original  debtor.  When  a  claim 
would  not  exist  on  the  part  of  the  assignor 
had  no  assignment  been  made,  the  reason 
of  the  act  will  be  wanting,  and  jurisdiction 
will  attach. 

Holmes  v.  Goldsmith,  supra;  Waohusett 
Nat.  Bank  v.  Siouw  City  Stove  Works,  56 
Fed.  321 ;  Chase  v.  Sheldon  Roller-Mills  Co. 
supra. 

Jurisdiction  depends  upon  the  status  of 
the  parties  at  the  commencement  of  the  »uit. 

Emsheimer  v.  New  Orleans,  186  U.  S.  ii6, 
46  L.  ed.  1042,  22  Sup.  Ct.  Rep.  770. 

The  circuit  court  of  the  United  States  has 
Jurisdiction  of  a  suit  brought  by  the  in- 
dorsee of  a  promissory  note  against  his  im- 
mediate indorser,  whether  a  suit  would  lie 
by  the  indorser  against  the  mortgagor  or 
not,  upon  the  ground  that  the  indorsee  does 
not  claim  through  an  assignment^  but  upon 
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a  new  contract  between  himself  and  the  in- 
dorser. 

Young  v.  Bryan,  6  Wheat.  146,  5  L.  ed. 
228;  Superior  v.  Ripley,  138  U.  S.  93,  34  L. 
ed.  914,  11  Sup.  Ct.  Rep.  288. 

If  the  presence  of  Day,  an  unnecessary 
party  to  the  foreclosure,  prevented  the  exer- 
cise of  jurisdiction,  which  is  not  conceded, 
the  impediment  was  removed  by  his  dis- 
missal. 

Conolly  V.  Taylor,  2  Pet  556,  7  L.  ed.  518. 

Under  the  circumstances  of  this  case,  the 
principal  relief  sought  was  the  setting 
aside  of  the  release  deed.  Having  jurisdic- 
tion for  that  purpose,  the  court  properly  re- 
tained it  for  complete  relief. 

Ober  V.  Gallagher,  93  U.  S.  199,  23  L.  ed. 
829 ;  Deshler  v.  Dodge,  16  How.  622, 14  L.  ed. 
1084. 

Mr.  Justice  Broir«&  delivered  the  opinion 
of  the  court: 

The  sole  question  presented  by  the  record 
in  this  case  is  whether  this  is  a  suit  to 
recover  the  contents  of  a  chose  in  action 
in  favor  of  an  assignee,  which  could  not 
have  been  prosecuted  if  no  assignment  or 
transfer  had  been  made. 

By  9  1  of  the  act  of  August  13,  1888 
[25  Stot  at  L.  434,  chap.  866,  U.  S.  Comp. 
Stat.  1901,  p.  508],  it  is  provided  that  no 
circuit  nor  district  court  shall  "have  cog- 
nizance of  any  suit  ...  to  recover  the 
contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  assignee, 
or  of  any  subsequent  holder,  .  .  .  un- 
less such  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents 
if  no  assignment  or  transfer  had  been 
made."  This  language  is  taken  from  the 
original  judiciary  act  of  1789  [1  Stat,  at  L. 
73,  chap.  20,  5  11,  U.  S.  Comp.  Stat.  1901, 
p.  508],  and  has  been  in  force,  except  for 
a  few  years,  since  the  foundation  of  the 
government. 

In  construing  this  dause  the  decisions 
of  this  court  have  settled  the  following 
propositions : 

1.  That  a  suit  to  recover  the  contents 
of  a  promissory  note  or  other  chose  in 
action  is  a  suit  to  recover  the  amount  due 
upon  such  note,  or  the  amount  claimed  to 
be  due  upon  an  account,  personal  contract, 
or  other  chose  in  action.  Sere  v.  Pitot,  6 
Cranch,  332,  3  L.  ed.  240;  Deshler  v.  Dodge, 
16  How.  622,  631,  14  L.  ed.  1084,  1088; 
Bushnell  v.  Kennedy,  9  Wall.  387,  19  L.  ed. 
736;  Shoeoraft  v.  Bloxham,  124  U.  S.  730, 
31  L.  ed.  574,  8  Sup.  Ct.  Rep.  686. 

•In  Corhin  v.   Black  Hawk  County,   105  [83] 
U.  S.  659,  26  L.  ed.  1136,  a  suit  to  compel 
the  specific  performance  of  a  contract  was 
held  to  be  within  the  statute,  Mr.  Justice 
Blatchford    observing     (page    665,    L.    ed. 
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'je  United  States,  an  less  it 
ch  new  legislation  relieyed 
rror  from  their  obligations 
law. 

1      Iaw— equal       protec- 
a^va— TaliditT    off    state 

IX.— Brothers     and     sisters 
y  be  subjected  to  the  burden 
e  tax  Imposed  by  Cal.  Stat, 
•imended  by  Cal.  Stnt.  1899, 
'onying  them  the  equal  pro- 
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aend.,  although  such  leglsla- 
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•  ind  of  a  daughter  of  the  de- 

[No.  70.] 

'»er    27,    28,   1905.    Decided 
nuary  2,  1906. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decree 
affirming  an  order  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco,  in 
that  state,  for  the  payment  of  an  inherit- 
ance tax  by  brothers  and  sisters  of  a  de- 
cedent.   Affirmed. 

See  same  case  below,  143  Cal.  627,  77 
Pac.  674. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  H.  Garontte  argued  the 
cause,  and,  with  Messrs.  William  N.  Oood- 
win  and  Curtis  H,  Lindley,  filed  a  brief 
for   plaintiffs    in   error: 

The  basis  of  classification  is  blood  rela- 
tionship. 

Don  Passos,  Inheritance  Tax  Law,  p.  5; 
Minot  V.  Winthrop,  162  Mass.  113,  26  L.Rj\. 
259^38  N.  E.  612. 


■  L.  ed.  613,  24  Sup.  Ct.  Rep. 

that  a  state  statute  violates 

"stitutlon  presents  but  a  moot 

confers  no  Jurisdiction  on  the 

f  the  United  States  to  review 

a   state  court,   where,    in    the 

The  statute  is  not  so  applied  as 

t    claimed  under   such   Consti- 

>    T.    McConnico,    168    U.     8. 

^122,  18  Sup.  Ct.  Rep.  229. 

V   a   state  court,    which   denied 

an  order  for  the  issue  of  bonds 

>D  district,   rendered  on  a   peti- 

edlng  substantially  ew  parte  be- 

ue  bonds,  although  a  resident  of 

(>eared  in  answer  and  claimed  a 

tbe     Federal    Constitution,    will 

writ  of  error  from  the  United 

Court,  since  the  adjudication 

I  the   right   to   make   a    contract, 

irely    moot   question,   unless   the 

f:flt  to  exercise  such  right,  the  pro- 

subetantially  but  one  to  secure 

^ea    T.    Modesto    Irrig.    District, 

>,   41    L.   ed.    395,    17    Sup.    Ct. 

r  a  state  court,  which  denied 

a  woman,  claiming  to  be  the 

low,    for    revocation    of    letters 

ion  to   others  and  for  her  own 

administratrix   on  the  ground 

Ijtn  another  state  from  her  former 

jiroid.    involves  no  Federal   ques- 

warrant    a  review    in    the 
of    the    United    States,    where 

of    issuing   any    letters   of   ad- 

is  been  superseded  by  the  pro- 

inently  discovered  will.     Kim- 

174  U.  8.  158,  43  L.  ed.  932, 

I.  639. 

>r  to  review  the  Judgment  of  a 

m  action  for  usurpation  of  pub- 

ited  on  the  relation  of  persons 

In   by   a   legislative  act   chal- 

>nstltutional,   will   be  dismissed 

of  office  of  all  the  parties  to 

viators  and  defendants,  have  ex- 

V.  Condon,  189  U.  S.  64,  47 

[jBup.  Ct.  Rep.  579. 

>r  to  review  a  Judgment  of  a 

ling  to  cancel  the  revocation 

.do  bnstneas  In  the  state,  granted 


renewable  annually  to  a  foreign  insurance  com- 
pany, must  be  dismissed  where  the  permit  itself 
has  become  of  no  effect  by  the  lapse  of  one 
year  since  it  was  granted.  Security  Mut.  L. 
Ins.  Co.  V.  Prewitt,  202  U.  S.  246,  post,  — ,  26 
Sup.  Ct.  Rep.  619. 

And  see  note  to  Apex  Transp.  Co.  v.  Gar- 
bade,  62  L.R.A.  518,  on  What  .adjudications  of 
state  courts  can  be  brought  up  for  review  in 
the  Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  courts. 

But  the  fact  that  there  are  no  resident  mort- 
gagees in  a  particular  case  does  not  make  the 
question  of  discrimination  between  nonresi- 
dent and  resident  mortgagees  by  a  state  statute 
a  merely  abstract  or  moot  question,  so  as  to  pre- 
clude a  decision  against  the  validity  of  the 
statute  on  writ  of  error  to  a  state  court,  if 
such  statute  makes  a  discrimination  against 
nonresident  mortgagees  with  respect  to  sharing 
in  the  distribution  of  the  assets  of  an  insolvent 
foreign  corporation.  Sully  t.  American  Nat. 
Bank,  178  U.  S.  289,  44  L.  ed.  1072,  20  Sup. 
Ct  Rep.  935. 

In  considering  whether  a  state  statute  is  re- 
pugnant to  congressional  legislation,  the  Su- 
preme Court  of  the  United  States,  on  writ 
of  error  to  a  state  court,  can  only  consider  the 
state  statute  in  connection  with  the  case  before 
It.  I^  cannot  inquire  whether,  in  another  case 
arising  upon  a  different  state  of  facts,  the 
statute  may  not  produce  results  in  conHict  with 
the  act  of  Congress,  which  the  court  will  be 
bound  to  revise  and  correct  Austin  v.  Boston, 
7  Wall.  694,  19  L.  ed.  224. 

And  see  note  to  State  cjd  rel.  Hill  v.  Dockery, 
63  L.R.A.  571,  on  What  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing  the 
judgments  of  state  courts. 

Other  notes  discussing  writs  of  error  to 
state  courts  are :  Bow  and  when  questions 
must  be  raised  and  decided  in  a  state  court  in 
order  to  make  a  case  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States, — 
Mutual  L.  Ins.  Co.  v.  McGrew,  63  L.R.A.  38: 
What  the  record  must  show  respecting  the  Fed- 
eral question  and  its  decision, — Hooker  v.  Los 
Angeles,  63  L.R.A.  471 ;  What  is  the  record  for 
this  purpose, — Home  for  Incurables  v.  New 
York,  63  L.R.A.  829;  The  practice  and  pro- 
cedure governing  the  transfer  of  causes  to  the 
Federal  Supreme  Court  on  writ  of  error  or  ap- 
peal,— Wedding  V.  Meyler,  66  L.B.A.  833. 
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circuit  court  has  in  no  respect  been  im- 
posed upon. 

Morris  v.  Oilmer,  129  U.  S.  315,  32  L.  ed. 
690,  9  Sup.  Ct.  Rep.  289;  Nashua  d  L.  R. 
Corp.  V.  Boston  d  L.  R,  Corp.  136  U.  S.  356, 
34  L.  ed.  363,  10  Sup.  Ct.  Rep.  1004. 

Mr.  Herman  W.  StUlman  submitted 
the  cause  for  appellee: 

The  purpose  of  the  restriction  as  to  suits 
by  assignees  was  to  prevent  the  making  of 
assignments  of  choses  in  action  for  the  pur- 
pose of  giviDg  jurisdiction  to  the  Federal 
courts.  In  construing  the  statute  in  ques- 
tion, the  courts  will  look  to  the  spirit  of 
the  act,  and  will  consider  the  real  relation 
of  the  parties;  and,  if  it  appears  from  all 
the  circumstances  that  the  assignment  could 
not  have  been  colorable  for  the  purpose  of 
conferring  jurisdiction,  then,  the  reason  of 
the  restriction  being  gone,  the  jurisdiction 
of  the  United  States  courts  will  attach. 

Holmes  v.  Goldsmith,  147  U.  S.  150,  37 
L.  ed.  118,  13  Sup.  Ct.  Rep.  288;  Farming- 
ton  V.  Pillshury,  114  U.  S.  138,  29  L.  ed. 
114,  6  Sup.  Ct.  Rep.  807;  Chase  t.  Sheldon 
Roller-Mills  Co.  56  Fed.  625. 

The  restriction  against  suits  by  assignees 
of  promissory  notes  or  choses  in  action  in 
United  States  courts,  unless  such  suit  might 
have  been  prosecuted  in  such  court  to  recover 
the  said  contents  if  no  assignment  or  trans- 
fer had  been  made,  has  reference  to  diverse 
citizenship  only.  No  disqualification  of  the 
assignor,  other  than  want  of  diverse  citizen- 
ship, will  prevent  suit  by  the  assignee. 

Chase  v.  Sheldon  Roller-Mills  Co.  supra; 
Bowden  v.  Bumham,  8  C.  C.  A.  248,  19  U. 
S.  App.  448,  59  Fed.  752. 

The  language  of  the  act,  above  quoted, 
implies,  in  order  that  the  denial  of  juris- 
diction at  the  suit  of  an  assignee  shall  ap- 
ply, that,  but  for  the  assignment,  a  claim 
would  exist  on  the  part  of  the  assignor 
against  the  original  debtor.  When  a  claim 
would  not  exist  on  the  part  of  the  assignor 
had  no  assignment  been  made,  the  reason 
of  the  act  will  be  wanting,  and  jurisdiction 
will  attach. 

Holmes  v.  Goldsmith,  supra;  Wachusett 
Nat.  Bank  v.  Siouw  City  Stove  Works,  56 
Fed.  321 ;  Chase  v.  Sheldon  Roller- Mills  Co. 
supra. 

Jurisdiction  depends  upon  the  status  of 
the  parties  at  the  commencement  of  the  »uit. 

Emsheimer  v.  New  Orleans,  186  U.  S.  ;i6, 
46  L.  ed.  1042,  22  Sup.  Ct.  Rep.  770. 

The  circuit  court  of  the  United  States  has 
Jurisdiction  of  a  suit  brought  by  the  in- 
dorsee of  a  promissory  note  against  his  im- 
mediate indorser,  whether  a  suit  would  lie 
by  the  indorser  against  the  mortgagor  or 
not,  upon  the  ground  that  the  indorsee  does 
not  claim  through  an  assignment^  but  upon 
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a  new  contract  between  himself  and  the  in- 
dorser. 

Young  v.  Bryan,  6  Wheat.  146,  5  L.  ed. 
228;  Superior  v.  Ripley,  138  U.  S.  03,  34  L. 
ed.  914,  11  Sup.  Ct.  Rep.  288. 

If  the  presence  of  Day,  an  unnecessary 
party  to  the  foreclosure,  prevented  the  exer- 
cise of  jurisdiction,  which  is  not  conceded, 
the  impediment  was  removed  by  his  dis- 
missal. 

Conolly  V.  Taylor,  2  Pet.  556,  7  L.  ed.  518. 

Under  the  circumstances  of  this  case,  the 
principal  relief  sought  was  the  setting 
aside  of  the  release  deed.  Having  jurisdic- 
tion for  that  purpose,  the  court  properly  re- 
tained it  for  complete  relief. 

Oher  V.  Gallagher,  93  U.  S.  199,  23  L.  ed. 
829 ;  Deshler  v.  Dodge,  16  How.  622, 14  L.  ed. 
1084. 

Mr.  Justice  Urovm  delivered  the  opinion 
of  the  court: 

The  sole  question  presented  by  the  record 
in  this  case  is  whether  this  is  a  suit  to 
recover  the  contents  of  a  chose  in  action 
in  favor  of  an  assignee,  which  could  not 
have  been  prosecuted  if  no  assignment  or 
transfer  had  been  made. 

By  9  1  of  the  act  of  August  13,  1888 
[25  Stat,  at  L.  434,  chap.  866,  U.  S.  Comp. 
Stat.  1901,  p.  508],  it  is  provided  that  no 
circuit  nor  district  court  shall  "have  cog- 
nizance of  any  suit  ...  to  recover  the 
contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  assignee, 
or  of  any  subsequent  holder,  .  .  .  un- 
less such  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents 
if  no  assignment  or  transfer  had  been 
made."  This  language  is  taken  from  the 
original  judiciary  act  of  1789  [1  Stat,  at  L. 
73,  chap.  20,  $  11,  U.  S.  Comp.  Stat.  1901, 
p.  508],  and  has  been  in  force,  except  for 
a  few  years,  since  the  foundation  of  the 
government. 

In  construing  this  clause  the  decisions 
of  this  court  have  settled  the  following 
propositions : 

1.  That  a  suit  to  recover  the  contents 
of  a  promissory  note  or  other  chose  in 
action  is  a  suit  to  recover  the  amount  due 
upon  such  note,  or  the  amoimt  claimed  to 
be  due  upon  an  account,  personal  contract, 
or  other  chose  in  action.  Sere  v.  Pitot,  6 
Cranch,  332,  3  L.  ed.  240;  Deshler  v.  Dodge, 
16  How.  622,  631,  14  L.  ed.  1084,  1088; 
Bushnell  v.  Kennedy,  9  Wall.  387,  19  L.  ed. 
736;  Shoecraft  v.  Blowham,  124  U.  S.  730, 
31  L.  ed.  674,  8  Sup.  Ct.  Rep.  686. 

•In  Corhin  v.   Black  Hawk  County,  105[83] 
U.  S.  659,  26  L.  ed.  1136,  a  suit  to  compel 
the  specific  performance  of  a  contract  was 
held  to  be  within  the  statute,  Mr.  Justice 
Blatchford    observing     (page    665,    L.    ed. 
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1138):  "The  eontelita  of  a  contract,  as  a 
ehooe  in  action,  in  the  sense  of  §  629  (U. 
&  Ownp.  SUt.  1901,  p.  603),  are  the  rights 
ercated  by  it  in  favor  of  a  party  in  whose 
behalf  stipulations  are  made  in  it  which 
ht  has  a  right  to  enforce  in  a  suit  founded 
eo  the  contract;  and  a  suit  to  enforce  such 
•tipulations  is  a  suit  to  recover  such  con- 
tente." 

2.  That  a  suit  to  foreclose  a  mortgage  is 
within  the  inhibition  of  the  act,  and  can 
obIt  be  maintained  where  the  assignor  was 
eorapetent  to  file  the  bill.  Sheldon  v.  Sill, 
8  How.  441,  12  L.  ed.  1147;  Blacklock  v. 
Small,  127  U.  S.  96,  32  L.  ed.  70,  8  Sup.  Ct. 
&pp.  1096. 

3.  That  the  bill  or  other  pleading  must 
^ratain  an  averment  showing  that  the  suit 
could  have  been  maintained  by  the  assignor 
if  no  Rssifninient  had  been  made.  Turner 
T.  Bank  of  North  America,  4  Dall.  8,  1  L. 
ei  718;  Alollan  v.  Torrance,  9  Wheat.  537, 
6  L  ed.  154;  Bradley  v.  Rhines  (Bradley  v. 
EwU)  8  Wall.  393,  19  L.  ed.  467;  Ander- 
m%  T.  Watt,  138  U.  S.  694,  702,  34  L.  ed. 
1078,  1081,  11  Sup.  Ct.  Rep.  449;  Robertson 
T.  Cease,  97  U.  S.  649,  24  L.  ed.  1057;  Brock 
T.  yorthtcestem  Fuel  Co.  130  U.  8.  341, 
J2  L  ed.  905,  9  Sup.  Ct.  Rep.  552. 

4.  That  a  suit  may  be  maintained  be- 
tweoi  the  immediate  parties  to  a  promissory 
lote  as  indorser  and  indorsee,  provided  the 
requisite  diversity  of  citizenship  appears  as 
betveen  them,  or  upon  a  new  contract  aris- 
ing subsequently  to  the  execution  of  the 
original,  notwithstanding  a  suit  could  not 
kiTe  been  maintained  upon  the  original 
eHitract.  In  such  case  the  original  con- 
tnct  may  be  considered  to  ascertain  the 
i&omit  of  the  damages.  Young  v.  Bryan, 
•  Wheat  146,  5  L.  ed.  228;  Bank  of  United 
Biota  T.  Aloss,  6  How.  31,  12  L.  ed.  331; 
Snpaior  v.  Ripley,  138  U.  S.  93,  34  L.  ed. 
914,  11  Sup.  Ct.  Rep.  288;  Mollan  v.  Tor- 
nace,  9  Wheat.  537,  6  L.  ed.  154;  Marine 
i  kiver  Phosphate  Min.  d  Mfg.  Co.  v.  Brad- 
ley. 105  U.  S.   175,  26  L.  ed.  1034. 

This  b  primarily  a  suit  to  foreclose  cer- 
tain mortgages.  Instead  of  setting  up  the 
mortgages,  their  maturity  and  nonpayment, 
**^  their  assignment  to  plaintiff,  leaving 
to  the  defendants  to  plead  the  release  by 
^tade  of  October,  1898,  as  an  extinguish- 
mt  of  the  mortgages,  she  has  chosen  to 
set  forth   the   entire   facts,   to   attack   the 

!H]Rieue  aa  fraudulent  as  against  *her,  and 
to  imist  that  the  original  notes  and  trust 
tels  are  valid  in  her  hands,  and  to  pray 

I     ^  a  foredoenre  of  the  same. 

The  gravamen  of  the  suit  and  the  object 
to  be  obtained  are  unaffected  by  the  form 
<rf  her  bilL  The  suit  is  still,  in  substance, 
t  toit  to  foreclose  the  trust  deeds,  and  to 
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remove  the  release  as  a  doud  upon  her 
title  to  them. 

It  may  be  that  an  action  for  fraud  might 
have  lain  against  the  parties  implicated, 
regardless  of  the  citizenship  of  the  parties 
from  whom  the  plaintiff  traced  her  title, 
or  possibly  a  bill  in  equity  to  cancel  the 
release  deed  of  Stade  and  remove  a  cloud 
from  the  title.  But  where  a  bill  is  filed  to 
foreclose  a  mortgage,  and  it  appears  by 
the  bill  itself  that  the  mortgage  has  been 
fraudulently  released  to  the  mortgagor  by 
a  deed  of  which  plaintiff  had  no  notice, 
and  the  fraud  is  a  mere  incident,  the  bill  is 
still  one  to  recover  the  contents  of  a  mort- 
gage, within  the  meaning  of  the  act,  and 
will  not  lie  in  a  Federal  court  unless  the 
plaintiff's  assignor  might  have  maintained 
the  bill  if  no  assignment  or  transfer  had 
been  made.  It  would  advantage  the  plain- 
tiff nothing  to  obtain  a  cancelation  of  the 
release  without  also  foreclosing  the  mort- 
gage in  the  same  or  a  subsequent  suit, 
while  a  right  to  foreclose  the  mortgage 
could  not  be  established  without  incident- 
ally avoiding  the  release. 

In  this  aspect  of  the  case  it  would  seem 
to  me  immaterial  whether  the  plaintiff 
derived  her  title  directly  from  Stade,  to 
whom  she  had  advanced  money  and  after 
wards  purchased  the  notes  and  trust  deeds 
as  alleged  in  the  bill,  or  through  Williani 
P.  Smith,  who  had  obtained  the  notes  and 
trust  deeds  from  Stade,  his  debtor,  since 
both  Stade  and  Smith  were  citizens  of  the 
state  of  Illinois,  and  the  inhibition  of  the 
statute  would  apply  in  either  case. 

The  case  of  Blacklock  v.  Small,  127  U.  S. 
97,  32  L.  ed.  70,  8  Sup.  Ct.  Rep.  1096,  is 
similar,  and,  we  think,  practically  decisive 
of  the  one  under  consideration.  A  suii 
was  brought  in  the  circuit  court  for  South 
Carolina  by  two  daughters  of  John  F. 
Blacklock,  who  were  citizens  of  Georgia, 
against  certain  defendants,  who  were  cit- 
izens of  South  Carolina.  It  seems  that 
Blacklock  had  sold  a  house  and  lot  in 
*  Charleston  to  the  defendant  Small,  who  had  [85] 
given  back  a  bond  and  mortgage  t^o  secure 
a  portion  of  the  purchase  mtmey;  that 
Blacklock  subsequently  assigned  the  bond 
to  Alexander  Robinson  in  trust,  for  his 
(Blacklock's)  children;  that  Small  pre- 
tended to  pay  the  bond  by  making  payment 
to  Robinson  in  Confederate  treasury  notes; 
that  upon  receipt  thereof,  Robinson  satisfied 
the  mortgage  and  delivered  up  the  bond  to 
Small;  that  Robinson,  in  receiving  such 
payment,  violated  his  duty,  and  was  guilty 
of  a  breach  of  trust;  that  Small,  in  at- 
tempting to  pay  the  debt  in  illegal  cur- 
rency, with  full  notice  of  the  trust,  had 
not  paid  the  debt;  that  the  satisfaction 
of  the  mortgage  was  void;   that  its   lien 
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wsLS  still  subsisttng,  and  that  Small  was 
itill  liable  for  the  amount  due  upon  the 
Wmd.  It  was  held  that,  as  the  suit  was 
me  against  Small,  founded  upon  contract, 
lamely,  his  bond  and  mortgage  in  favor 
if  plaintiffs,  who  claimed  only  imder  the 
issignment  made  by  their  father,  John  F. 
Blacklock,  to  the  defendant  Robinson,  such 
luit  would  not  lie,  inasmuch  as  plaintiffs* 
assignor,  John  F.  Blacklock,  was  a  citizen 
of  South  Carolina  and  of  the  same  state 
as  Small.  In  answer  to  this  it  was  insisted 
that  the  suit  should  not  be  considered  as 
one  founded  upon  the  contract  of  Small, 
but  as  one  for  the  delivery  of  the  bond  and 
mortgage  by  Small  to  the  plaintiffs, 
founded  on  their  wrongful  detention,  and 
that  the  foreclosure  and  sale  of  the  prem- 
ises prayed  for  was  merely  ancillary  and 
incidental.  The  contention  was  held  to  be 
unsound,  Mr.  Justice  Blatchford  saying 
that  the  bill  was  clearly  one  for  a  decree 
for  the  amount  of  the  bond  and  a  sale  of 
the  mortgaged  premises.  In  other  words, 
ihe  foreclosure  and  sale  were  treated  as 
:he  main  objects  of  the  bill,  and  the  breach 
of  trust  of  Small  as  a  mere  incident.  The 
jases  of  Deshler  v.  Dodge,  16  How.  622,  14 
L.  ed.  1084,  and  Bushnell  v.  Kennedy,  9 
Wall,  387,  19  L.  ed.  736,  were  cited  and 
listinguished. 

By  analogy  to  Blacklock  y.  Small,  we 
think  the  gravamen  of  this  case  must  be 
treated  as  the  foreclosure  of  the  trust  deeds 
in  question,  and  the  prayer  for  a  cancela- 
tion of  the  release  given  by  Stade  to 
Friederich  Kolze  as  a  mere  clearing  of  the 
[86]way  *to  a  decree  establishing  the  title  of 
^he  plaintiff  to  the  notes  and  trust  deeds. 
As  the  plaintiff  is  thus  compelled  to  trace 
her  title  through  Stade  or  Smith,  who  are 
both  citizens  of  Illinois,  and  neither  of 
whom  could  have  prosecuted  this  suit,  the 
is  affected  by  the  same  incompetency. 

Tlie  case  of  Holmes  v.  Goldsmith,  147  U. 
S.  160,  37  L.  ed.  118,  13  Sup.  Ct.  Rep.  288, 
on  which  the  plaintiff  relies,  is  not  in  point. 
That  was  an  action  by  a  nonresident 
against  the  maker  of  a  note,  who  had  signed 
it  entirely  for  the  benefit  of  the  payee, 
who  waa  really  the  party  for  whose  use  it 
was  made.  The  maker  and  payee  were 
citizens  of  the  same  state.  The  plaintiff, 
a  bona  fide  holder,  had  paid  full  value  for 
it  to  the  payee,  who  had  indorsed  it  to 
him.  It  was  held  the  court  had  jurisdic- 
tion; that  evidence  showing  the  real  rela- 
tion of  the  parties  was  admissible,  and 
that  the  jurisdiction  of  the  circuit  court 
"was  properly  put  by  the  court  below  upon 
the  proposition  that  the  true  meaning  of 
the  restriction  in  question  was  not  dis- 
turbed by  permitting  the  plaintiffs  to  show 
that,  notwithstanding  the  terms  of  the  note, 
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the  payee  was  really  a  maker  or  original 
promisor,  and  did  not,  by  his  iBdorsement, 
assign  or  transfer  any  right  of  action  held 
by  him  against  the  accommodation  makers.* 
The  decree  of  the  Circuit  Court  is  there- 
fore reversed,  and  the  case  remanded  to 
that  court,  with  instructions  to  HimiS— 
the  bUl. 


•GEORGE    O.    CAMPBELL,    Benjamin     F. 
Campbell,  Corlista  £.  Jess,  and  Alonzo  £. 
Campbell,    Heirs-at-Law    of    Cornelia    £. 
Campbell,  Deceased,  Plffe,  in  Err^ 

V, 

STATE  OF  CALIFORNIA. 
(See  8.  C.   Reporter's  ed.  87-05.) 

1.  Brror  to  state  court— ^aeatl^ma  «•• 
▼iei^able— •tatntory        coast  r«cti*m— 

The  Federal  Supreme  Court  cannot.  Inde- 
pendently of  the  Federal  questions  Involved, 
reverse  a  Judgment  of  the  highest  court  of  a 
state  on  the  ground  that  a  state  statute  •■- 
acted  after  the  Judgment  under  review  was 
rendered  had  the  effect  of  depriving  the  stats 
of  the  power  to  enforce  luch  Judgment. 

2.  Brror  to  state  eoart— Federal  «aee- 
tion— moot  case.— The  enactment  hy  a 
state  of  a  new  Inheritance  tax  law  after  a 
decision  of  the  highest  court  of  the  state  sua 
tainlng  the  previous  legislation  on  that  sub- 
ject as  against  the  contention  that  It  denied 
the  equal  protection  of  the  laws  goarantsed 
by  U.  S.  Const.*  14th  Amend.,  dees  not  cod- 
vert  such  Federal  questloo  Into  a  moot  que* 
tion,  so  as  to  preclude  a  review  In  the  Su 


NOTB. — Aa  to  tamea  on  auoceMioa  mmd  col- 
lateral inheritance$ — see  notes  to  Me  Hows,  S 
L.R.A.  825:  Wallace  v.  Myers,  4  L.R.A.  ITl : 
Com.  V.  Ferguson,  10  L.ILA.  240 :  Re  RomalDs. 
12  L.R.A.  401;  and  Magoun  v.  Illinois  Trast 
&  Sav.   Bank,   42  L.   ed.   U.   a   1087. 


Error   to  state  courts   in   eases 

merely  abstract  or  moot  questions. 

The  question  relied  upon  to  sustain  a  wrtt 
of  error  from  the  Supreme  Court  of  the  United 
States  to  a  state  court  must  not  he  a  merrly 
abstract  or  moot  one.  Kimball  v.  KlmbalU  1T4 
U.  S.  168,  43  L.  ed.  932.  10  Sup.  Ct.  Rep. 
639;  Little  v.  Bowers,  184  U.  8.  547.  88 
L.    ed.    1016,   10   Sup.    Ct.    Rep.   620. 

Thus,  where  the  question  involved  was  tbs 
Impairment  of  the  obligation  of  a  cootrsct 
by  certain  assessments  for  taxation,  and  II 
appeared  that  the  taxes  had  been  paid  aadrr 
a  compromise  agreement,  the  SoprenM  Court 
of  the  United  States  refused  to  entertain  inrls^ 
diction.     Little  v.  Bowers,  supra. 

Compliance  bf  a  foreign  corporatloB  w«t% 
a  Judgment  of  the  highest  state  court  oostlag 
It  from  doing  business  In  the  state  imtU  tt 
should  satisfy  the  requirements  which  the  stats 
laws  exact  of  foreign  corporations  precludes 
any  review  of  such  Judgment  In  the  Federal 
Supreme  Court,  although,  la  another  atmllaf 
suit  pending  In  the  state  courts,  soch  Jndr* 
ment  Is  pleaded  as  decisive  of  all  or  some  d 
the   Imaern,    American    Book    Ca.    v.    ■'*■*— n, 
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preme  Court  of  tb€  United  States,  unless  it 
b  otrlous  that  such  new  legislation  relieyed 
cbe  plaintiffs  in  error  from  their  obligations 
oDdM  the  earlier  law. 

S.  CsaatltatloRAl  Iaw— «qaal  prot«c- 
tloB  of  tbe  lAwa— TAliditT  of  utmte 
lalieriemBce  tax.— Brothers  and  sisters 
o<  t  decedent  may  be  subjected  to  the  burden 
of  tke  Inheritance  tax  Imposed  by  Cal.  Stat. 
1893,  p.  193,  as  amended  by  Cal.  Stat.  1899, 
9l  10,  without  denying  them  the  equal  pro- 
tection of  the  laws  guaranteed  by  U.  S. 
Cosst,  14th  Amend.,  although  such  leglsla- 
tloo  does  not  impose  any  tax  on  such  stran- 
ten  to  the  blood  as  the  wife  or  widow  of  a 
•n  or  tlte  husband  of  a  daughter  of  the  de- 
cedent 

[No.  70.] 

Aryned  Vcvemher   27,    28,   1905.    Decided 
January  2,  1906. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decree 
affirming  an  order  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco,  in 
that  state,  for  the  payment  of  an  inherit- 
ance tax  by  brothers  and  sisters  of  a  de- 
cedent.   Affirmed. 

See  same  case  below,  143  Cal.  627,  77 
Pac.  674. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  H.  Garontte  argued  the 
cause,  and,  with  Mesara.  William  N.  Oood- 
uAn  and  Curtis  H.  LindXey,  filed  a  brief 
for   plaintiffs    in   error: 

The  basis  of  classification  is  blood  rela- 
tionship. 

Don  Passofl,  Inheritance  Tax  Law,  p.  5; 
Minoi  V.  Winthrop,  162  Mass.  113,  26  L.Rj\. 
259^38  N.  E.  512. 


m  U.  8.  49,  48  L.  ed.  613,  24  Sup.  Ct  Rep. 

TV  issertion  that  a  state  statute  yiolates 
oe  FedeiM  Constitution  presents  but  a  moot 
footioa,  which  confers  no  Jurisdiction  on  the 
Saprtffie  Court  of  the  United  States  to  review 
t  judgment  of  a  state  court,  where,  in  the 
a»  prearated,  the  statute  is  not  so  applied  as 
to  detiy  a  right  claimed  under  such  Consti- 
tstloa.  CastUlo  t.  McConnico,  168  U.  8. 
«T4.  42  L.  ed.  622,  18  Sup.  Ct  Rep.  229. 

A  drdsfoo  by  a  state  court,  which  denied 
tbe  Ttlidity  of  an  order  for  the  issue  of  bonds 
&7  u  Irrigation  district,  rendered  on  a  peti- 
ti«i  ifl  a  proceeding  substantially  em  parte  be- 
ter«  teae  of  the  bonds,  although  a  resident  of 
tie  district  appeared  in  answer  and  claimed  a 
M0t  oBder  the  Federal  Constitution,  will 
£et  sustain  a  writ  of  error  from  the  TTnited 
Stitn  Supreme  Court,  since  the  adjudication 
b  siapiy  of  the  right  to  make  a  contract, 
*l^  is  a  purely  moot  question,  unless  the 
knrd  sball  see  fit  to  exercise  such  right,  the  pro- 
miii&g  being  sultstantially  but  one  to  secure 
<^WMce.  Tregea  ▼.  Modesto  Irrlg.  District, 
1«  r.  8.  179,  41  L.  ed.  395,  17  Sup.  Ct. 
lep.  52. 

A  decision  by  a  state  court,  which  denied 
tke  petition  of  a  woman,  claiming  to  be  the 
^ewdent's  widow,  for  revocation  of  letters 
tf  administration  to  others  and  for  her  own 
ippoiBtment  as  administratrix  on  the  ground 
'•^t  a  divorce  in  another  state  from  her  former 
-Qsbtod  was  void,  involves  no  Federal  ques- 
ts which  will  warrant  a  review  in  the 
Si^fwai*?  i-ouri  of  the  United  States,  where 
^  possibility  of  issuing  any  letters  of  ad- 
3^^^strstion  has  been  superseded  by  the  pro- 
^tc  of  a  subsequently  discovered  will.  Kim- 
^  T.  Kimball.  174  U.  S.  158,  43  L.  ed.  932, 
^  Sup.  Ct  Rep.  639. 

A  writ  of  error  to  review  the  Judgment  of  a 
>t>te  court  in  an  action  for  usurpation  of  pub- 
^  flOce,  instituted  on  the  relation  of  persons 
■^Peneded  therein  by  a  legislative  act  chal- 
^<BC«d  ts  unconstitutional,  will  be  dismissed 
'twere  the  terms  of  olBce  of  all  the  parties  to 
^  mix,  both  relators  and  defendants,  have  ex- 
»*i«d-  Tennessee  v.  Condon.  189  U.  S.  64,  47 
L  ed.  700,  23  Sup.  Ct.  Rep.  679. 

A  vrtt  of  error  to  review  a  judgment  of  a 
"*^  eourt  refusing  to  cancel  the  revocation 
^  t  perait  to  do  boslneaa  In  the  state,  granted 
toon.!. 


renewable  annually  to  a  foreign  insurance  com- 
pany, must  be  dismissed  where  the  permit  itself 
has  become  of  no  effect  by  the  lapse  of  one 
year  since  it  was  granted.  Security  Mut.  L. 
Ins.  Co.  V.  Prewitt.  202  U.  S.  246,  pott,  — ,  26 
Sup.  Ct.  Rep.  619. 

And  see  note  to  Apex  Transp.  Co.  v.  Gar- 
bade,  62  L.R.A.  518,  on  What  .adjudioationa  of 
state  oourta  can  he  brought  up  for  review  i» 
the  Supreme  Court  of  the  United  Btatea  "by 
writ  of  error  to  thoae  oourta. 

But  the  fact  that  there  are  no  resident  mort- 
gagees in  a  particular  case  does  not  make  the 
question  of  discrimination  t>etween  nonresi- 
dent and  resident  mortgagees  by  a  state  statute 
a  merely  abstract  or  moot  question,  so  as  to  pre- 
clude a  decision  against  the  validity  of  the 
statute  on  writ  of  error  to  a  state  court,  if 
such  statute  makes  a  discrimination  against 
nonresident  mortgagees  with  respect  to  sharing 
in  the  distribution  of  the  assets  of  an  insolvent 
foreign  corporation.  Sully  v.  American  Nat. 
Bank,  178  U.  8.  289,  44  L.  ed.  1072,  20  Sup. 
Ct.  Rep.  935. 

In  considering  whether  a  state  statute  is  re- 
pugnant to  congressional  legislation,  the  Su- 
preme Court  of  tho  United  States,  on  writ 
of  error  to  a  state  court,  can  only  consider  the 
state  statute  in  connection  with  the  case  before 
It.  It  cannot  inquire  whether,  in  another  case 
arising  upon  a  different  state  of  facts,  the 
statute  may  not  produce  results  In  conliict  with 
the  act  of  Congress,  which  the  court  will  be 
l>ound  to  revise  and  correct  Austin  v.  Boston, 
7  Wall.  694,  19  L.  ed.  224. 

And  see  note  to  State  em  rel.  Hill  v.  Dockery, 
63  L.R.A.  571,  on  What  queationa  the  Federal 
Supreme  Court  will  conaider  in  reviewing  the 
judgmenta  of  atate  courta. 

Other  notes  discussing  writs  of  error  to 
state  courts  are :  How  and  when  queationa 
muat  he  raiaed  and  decided  in  a  atate  court  in 
order  to  make  a  caae  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  Statea, — 
Mutual  L.  Ins.  Co.  v.  McGrew,  63  L.R.A.  38 : 
What  the  record  muat  ahow  reapeoting  the  Fed- 
eral queation  and  ita  dedaion, — Hooker  v.  Los 
Angeles,  63  L.R.A.  471 ;  What  ia  the  record  for 
thia  purpoae, — Home  for  Incurables  v.  New 
York,  63  L.R.A.  829;  The  practice  and  pro- 
cedure governing  the  tranafer  of  oauaea  to  the 
Federal  Supreme  Court  on  writ  of  error  or  ap- 
peal,— Wedding  V.  Meyler,  66  L.B.A.  833. 
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It  is  the  presence  and  recognition  of  this 
relationship  with  its  reciprocal  demands 
that  obviates  the  necessity  in  the  legisla- 
ture of  making  one  great  clas?  of  all  peo- 
ple. And  it  is  for  this  reason  that  all  per- 
sons do  not  stand  alike  before  the  law,  and, 
therefore,  constitutional  discriminations 
may  be  made  by  dividing  them  into  classes. 

Black  V.  State,  113  Wis.  205,  90  Am.  St. 
Rep.  853,  89  N.  W.  622;  Magoun  v.  Illinoia 
Trust  A  8av.  Bank,  170  U.  S.  283-296,  42 
L.  ed.  1037-1042,  18  Sup.  Ct.  Rep.  594. 

In  many  instances  the  courts  may  not  be 
able  judicially  to  notice  or  declare  that  the 
classification  made  is  purely  arbitrary,  and 
may,  therefore,  regard  the  question  as  a 
proper  one  for  legislative  consideration  and 
determination,  and,  hence,  may  not  inter- 
pose to  declare  that  the  legislative  discretion 
has  been  abused.  If,  however,  the  legisla- 
ture has  singled  out  any  class  of  persons  or 
corporations,  and  imposed  upon  them  re- 
strictions or  penalties  from  which  others  are 
exempt,  and  there  is  no  reason  why  the  for- 
mer should  be  subject  to  the  restriction 
and  the  latter  not,  the  statute  must  be  pro- 
nounced unconstitutional. 

Qulf,  C.  d  8.  F.  R,  Co,  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Re  Eight  Hour  Law,  21  Colo.  29,  39  Pac. 
328;  Braceville  Coal  Co,  v.  People,  147  111. 
66,  22  L.R.A.  340,  37  Am.  St.  Rep.  206,  35 
N.  E.  62 ;  Chicago,  8t.  L.  d  N,  0.  R.  Co.  v. 
Moss,  60  Miss.  641;  State  v.  Loomis,  115 
Mo.  307,  21  L.R.A.  789,  22  S.  W.  350; 
Magoun  v.  Illinois  Trust  d  Sav.  Bank, 
supra. 

This  court  always  applies  the  rule  of  rea- 
sonable ground. 

*  Gulf,  C.  d.  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150-157,  41  L.  ed.  666-669,  17  Sup.  Ct.  Rep. 
225;  Connolly  v.  Union  Sexoer  Piper  Co.  184 
U.  S.  640-563,  46  L.  ed.  679-691,  22  Sup.  Ct. 
Rep.  431;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  {Cotting  v.  Godard)  183  U.  S. 
79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Amer- 
ican Sugar  Ref.  Co.  v.  Louisiana,  179  U.  S. 
89,  92-95,  45  L.  ed.  102-105,  21  Sup.  Ct. 
Rep.  43;  Atchison,  T.  d  8.  F.  R.  Co.  v. 
Matthews,  174  U.  S.  96-101,  43  L.  ed.  909- 
911, 19  Sup.  Ct.  Rep.  609;  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  657-562,  43  L.  ed.  552-554, 
19  Sup.  Ct.  Rep.  281 ;  Missouri,  K  d  T.  R. 
Co.  V.  May,  194  U.  S.  267,  48  L.  ed.  971,  24 
Sup.  Ct.  Rep.  638. 

Especially  is  this  a  %ase  where  presump- 
tions in  favor  of  the  validity  of  legislative 
action  will  not  be  indulged  in  to  support 
the  constitutionality  of  the  act  here  in- 
volved. These  presumptions  may  be  in- 
voked to  support  the  constitutionality  of 
some  state  legislation,  but  that  principle  of 
law  cannot  apply  here.  Of  course,  such  a 
preBumption  cannot  be  invoked  in  all  cases, 


for,  if  it  could,  there  would  be  no  constitu- 
tional limitation  upon  legislatures  in  mak- 
ing classifications. 

Gulf,  C.  d  8.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150-154,  41  L.  ed.  666-668,  17  Sup.  Ct.  Rep. 
255;  Magoun  v.  Illinois  Trust  d  Sav.  Bank, 
170  U.  S.  2S3,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  594. 

No  legislature,  by  adroit  legislative  clas- 
sifications, should  be  allowed  to  classify 
persons  out  of  the  equal  protection  of  the 
law.  It  is  the  highest  duty  of  this  court  to 
condemn  all  attempts  of  that  kind. 

Smyth  V.  Ames,  169  U.  S.  466-527,  42  L. 
ed.  819-842,  18  Sup.  Ct.  Rep.  418»;  Tick  Wo 
V.  Hopkins,  118  U.  S.  366-369,  30  L.  ed. 
225,  226,  6  Sup.  Ct.  Rep.  1064. 

The  principle  of  equality  in  placing  the 
burdens  of  tajuition  upon  the  people  is  just 
as  applicable  here  as  if  this  were  a  law 
creating  a  direct  property  tax. 

Railroad  Tax  Cases,  8  Sawy.  238,  13  Fed. 
733. 

Clear  and  hostile  discriminations  against 
particular  persons  and  classes,  especially 
such  as  are  of  an  unusual  character,  un- 
known to  the  practice  of  our  governments, 
might  be  obnoxious  to  the  constitutional 
prohibition. 

BelVs  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
S.  232-237,  33  L.  ed.  892-895,  10  Sup.  Ct 
Rep.  33. 

Inheritance  laws  must  not  discriminate 
between  persons. 

Magoun  v.  Illinois  Trust  d  Sav.  Bank, 
170  U.  S.  292,  42  L.  ed.  1042,  18  Sup.  Ct. 
Rep.  594. 

Tested  by  the  law  of  the  country,  the  act 
of  1893,  as  amended  in  1899,  is  a  taxation 
act. 

United  States  v.  Perkins,  163  U.  S.  625, 
41  L.  fed.  287,  16  Sup.  Ct.  Rep.  1073;  Ma- 
goun V.  Illinois  Trust  d  Sav.  Bank,  170  U. 
S.  301,  42  L.  ed.  1045,  18  Sup.  Ct.  Rep.  594; 
Plummer  v.  Coler,  178  U.  S.  115,  44  L.  ed. 
998,  20  Sup.  Ct.  Rep.  829;  Dos  Passos,  In- 
heritance Tax  Law,  pp.  5,  37;  Re  Wil- 
merding,  117  Cal.  281,  49  Pac.  181;  R€ 
Campbell,  143  Cal.  627,  77  Pac.  674;  Eyre  t. 
Jacob,  14  Gratt.  427,  73  Am.  Dec.  367; 
State  V.  Hamlin,  86  Me.  495,  25  L.R.A.  632, 
41  Am.  St.  Rep.  569,  30  Atl.  76. 

There  is  no  vested  right  in  the  state  t* 
this  tax  at  the  death  of  decedent. 

Dos  Passos,  Inheritance  Tax  Law,  p.  423; 
Blackwell,  Tax  Titles,  §  1047 ;  1  Desty.  Taxn. 
p.  9;  Flanigan  v.  Sierra  County,  196  U.  S. 
553,  49  L.  ed.  597,  25  Sup.  Ct.  Rep.  SU;  Re 
Mcpherson,  104  N.  Y.  321,  58  Am.  Rep.  502, 
10  N.  E.  685;  Re  Westurn,  152  N.  Y.  99, 
46  N.  E.  315;  Re  Amett,  49  Hun,  599,  2  N. 
Y.  Supp.  428;  Pacific  Mail  8.  8.  Co.  V. 
Joliffe,  2  Wall.  450,  17  L.  ed.  805. 

The  remedy  provided  by  the  act  of  1893 
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for  tht  eoOfiStfoii  of  tlie  tax  is  repealed,  and 
the  tsx  canznt  be  eoHected. 

Be  Btmmford,  126  Cal.  112,  46  L.R.A.  788, 
5S  Pae.  402;  Napa  State  Hospital  v.  Flaher- 
ty, 134  OaL  317,  66  Pac  322;  Sonora  v.  Cur- 
f»,  137  CkL  689,  70  Pac.  674;  Oorley  v. 
Brwell,  77  Ind.  318;  Hampton  v.  Com.  19 
Pa.  329;  iSonto  Monica  v.  Gutdinyer,  137 
Cal.  659,  70  Pac.  732. 

Mr.  U.  8.  Webb  argued  the  cause,  and, 
with  Messrs.  E.  B,  Power,  Lewis  F,  Bying- 
Um,  and  /.  Harris,  filed  a  brief  for  defend- 
int  in  error: 

The  rule  of  constitutional  classification 
Adopted  by  the  supreme  court  of  the  state 
of  California  and  applied  to  this  case  is 
tb€  correct  rule,  and  is  supported  by  the 
decisions  of  this  court. 

Re  Campbell,  143  Cal.  623,  77  Pac.  674; 
Ikyoe  V.  Superior  Court,  140  Cal.  476,  08 
Am.  St  Rep.  73,  74  Pac.  28;  Magoun  v. 
/Waow  Trust  d  8av,  Bank,  170  U.  S.  283, 
e  L  ed.  1037,  18  Sup.  Ct.  Rep.  594 ;  Oulf, 
C.  6.  8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41 
L  ed-  666,  17  Sup.  Ct.  Rep.  255 ;  Orient  Ins. 
Co.  T.  Daggs,  172  U.  S.  557,  43  L.  ed.  652, 
IJ  Sup.  Ct.  Rep.  281 ;  People  v.  Central  P. 
R.  Co.  105  Cal.  576,  38  Pac.  905;  Ex  parte 
Jtntssek,  112  Cal.  469,  32  L.R.A.  664,  44 
?u.90Z;  Re  WUmerding,  117  Cal.  281,  49 
Pac  181. 

No  ri^t  guaranteed  by  the  14ih  Amend- 
matt  is  invaded  by  the  act  in  question. 

Magoun  v.  Illinois  Trust  d  Sav,  Bank, 
(hlf,  C.  d  8.  F.  R.  Co.  Y.  Ellis,  and  Orient 
Ins.  Co.  V.  Daggs,  supra. 

The  following  cases  uphold  as  constitu- 
tional  inheritance  tax  laws  making  dis- 
crimioations  between  relatives: 

United  States  v.  Perkins,  1G3  U.  S.  625, 
41  L  ed.  287,  16  Sup.  Ct.  Rep.  1073  f  State 
T.  DclrympU,  70  Md.  294,  3  L.R.A.  372,  17 
AU.  S2:  Re  Merriam,  141  N.  Y.  479,  36  N. 
E.  505;  State  t.  Hamlin,  86  Me.  495,  25 
LILA.  632,  41  Am.  St.  Rep.  569,  30  Atl. 
T«;  8taU  v.  Alston,  94  Tenn.  674,  28  L.R.A. 
178,  30  S.  W.  750;  Minot  v.  Wintkrop,  162 
Mas.  113,  26  L.R.A.  259,  38  N.  E.  512; 
GH$thorpe  v.  Fumell  {State  ex  rel.  Oels- 
tkorpe  V.  Fumell)  20  Mont.  299,  39  L.R.A. 
170,  51  Pac  267 ;  Eyre  v.  Jacob,  14  Gratt. 
42S,  73  Am.  Dec.  367 ;  Re  McPherson,  104 
y.  Y.  306,  58  Am.  Rep.  502,  10  N.  E.  686; 
R(  Shsrwell,  125  N.  Y.  376,  26  N.  E.  464 ; 
Koch^sperger  v.  Drake,  107  111.  122,  41 
ULA  446,  47  N.  E.  321;  Billings  v.  People, 
189  HL  472,  59  L.R.A.  807,  59  N.  E.  798. 
S«e  also  Scholey  v.  Rew,  23  Wall.  331,  23 
L  ed-  S9 ;  High  v.  Coyne,  93  Fed.  451. 

)ff*sr«.  LetDis  F.  Byington  and  /.  Harris 
filed  a  separate  brief  for  defendant  in  error : 

The  act  of  1905,  even  if  it  repeals  the  act 
rf  1803  and  the  amendments  thereto,  does 
lot  affect  the  right  of  the  state  to  its  6 
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per  cent  of  the  estates  of  personB  who  died 
prior  to  the  Ist  of  July,  1906. 

Prevost  v.  Oreneaux,  19  How.  1,  16  L.  ed. 
572;  Amat's  Succession,  18  La.  Ann.  405; 
Rixner*s  Succession,  48  La.  Ann.  663,  32 
L.R.A.  177,  19  So.  597 ;  Rabasse's  Succession^ 
49  La.  Ann.  1413,  22  So.  767. 

The  same  principle  which  makes  the  prop- 
erty  of  a  decedent  vest  in  his  heir  imme- 
diately at  death  vests  the  state  with  a  cer- 
tain percentage  of  it  at  the  same  time. 

Billings  v.  Hall,  7  Cal.  1;  Re  Stanford, 
126  Cal.  112,  45  L.R.A.  788,  58  Pac.  462. 

Succession  taxes  are  not  taxes  in  the  ordi- 
nary sense  of  the  word,  but  a  modification 
of  the  succession  and  inheritance  laws  de- 
creeing that  only  a  certain  percentage  of  a 
man's  property  shall  go  to  his  heirs,  and 
the  rest  shall  remain  the  property  of  the 
sovereign  state. 

Minot  V.  Winthrop,  162  Mass,  113,  26 
L.R.A.  259,  38  N.  E.  512;  State  v.  Ferris, 
9  Ohio  C.  C.  298;  State  v.  Hamlin,  86  Me. 
495,  25  L.R.A.  632,  41  Am.  St.  Rep.  569,  30 
Atl.  76;  Re  Collateral  Inheritance  Tax,  88 
Me.  587,  34  Atl.  530;  State  v.  Dalrymple, 
70  Md.  294,  3  L.R.A.  372,  17  Atl.  82;  United 
States  V.  Perkins,  163  U.  S.  625,  41  L.  ed. 
287,  16  Sup.  Ct.  Rep.  1073. 

If  the  act  of  1905  can  be  held  to  relieve 
the  estates  of  persons  who  died  prior  to 
the  1st  of  July,  1905,  it  is  to  that  extent 
unconstitutional. 

Re  Stanford  (Cal.)  64  Pac.  269;  Re  Moore, 
90  Hun,  162,  35  N.  Y.  Supp.  782. 

The  act  of  1905,  in  spite  of  the  formal  re- 
pealing clause,  must  be  held  to  be  a  con- 
tinuation of  the  act  of  1893  and  its  amend- 
ments, in  so  far  as  it  affects  the  estates  of 
persons  who  died  prior  to  the  Ist  of  July, 
1905. 

26  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  768 ; 
Central  P.  R.  Co.  v.  Shackelford,  63  Cal.  261 ; 
Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall.  450, 
17  L.  ed.  805,  6  Rose's  Notes,  p.  433;  Mc- 
Minn  v.  Bliss,  31  Cal.  127 ;  Re  Davis,  149 
N.  Y.  545,  44  N.  E.  185;  Re  Sloane,  154  N. 
Y.  113,  47  N.  E.  978;  Provident  Hospital 
d  Training  School  Asso.  v.  People,  198  111. 
495,  64  N.  E.  1031;  Re  Sorimgeour,  80 
App.  Div.  388,  80  N.  Y.  Supp.  636;  Collins 
V.  Blake,  79  Me.  218,  9  Atl.  358;  Re  Prime, 
136  N.  Y.  347,  18  LJI.A.  713,  32  N.  E.  1091. 

The  tax  can  be  collected  either  under  the 
old  statute  or  the  new,  or  under  the  gen- 
eral powers  of  the  superior  court  in  pro- 
bate matters ;  or  it  may  be  collected  by  the 
ordinary  civil  action  against  the  estate. 

23  Am.  &  Eng.  Enc.  Law,  1st  ed.  p.  504; 
27  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  342; 
Re  Vanderbilt,  2  Connoly,  319,  10  N.  Y. 
Supp.  239 ;  State  v.  Poulterer,  16  Cal.  631 ; 
Bergin  v.  Haight,  99  Cal.  56,  33  Pac.  760; 
Re  Burton,  93  Cal.  463,  29  Pac,  36;  Pennie 
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▼.  Roach,  94  Gal.  521,  29  Pac.  956,  30  Pac. 
106;  Simons  v.  Bedell,  izi  Cal.  347,  68 
Am.  St  Rep.  35,  55  Pac  3. 

[00]  *Mr.  JuBtioe  White  delivered  the  opinion 
of  the  court: 

In  1893  a  law  was  enacted  in  Califomiat 
imposing  a  charge  on  collateral  inheritances 
and  on  bequests  and  devises.  Cal.  Stat. 
1893,  p.  193.  The  burdens  which  the  law  im- 
posed were  not  laid  upon  inheritances,  be- 
quests, or  devises  in  favor  of  the  father, 
mother,  husband,  wife,  children,  brother,  or 
sister  of  a  decedent,  or  wife  or  widow  of  a 
don,  or  the  husband  of  the  daughter  of  the 
decedent,  adopted  children,  and  certain  pub- 
lic and  charitable  corporations.  In  the  year 
1899  the  law  of  1893  was  amended.  The 
amendment  caused  the  charge  imposed  by 
the  prior  act  to  become  applicable  in  the  case 
of  brothers  and  sisters  of  a  decedent.  This 
resulted  because  the  amendment  omitted 
brothers  and  sisters  from  the  enumeration' 
made  in  the  act  of  1893  of  persons  to  whom 
the  act  was  not  to  apply.  Gal.  Stat.  1899, 
p.  10. 

In  December,  1900,  Gomelia  £.  Gampbell 
died  intestate  in  the  city  of  San  Francisca 
and  her  estate  was  administered  upon  by  the 
appropriate  court.  In  December,  1901,  a 
final  decree  was  entered,  apportioning  the 
estate  remaining,  after  the  payment  of  cer- 
tain specified  amounts,  among  three  brothers 
and  a  sister,  who  are  of  the  plaintifl's  in  er- 
ror in  this  court.  One  ot  the  sums  directed 
by  the  decree  to  be  paid  before  distribution 
was  a  collateral  inheritance  charge  of 
$488.70,  under  the  act  of  1893,  as  amended 
in  1809. 

The  brothers  and  sister  appealed  to  the 
supreme  court  of  California  from  that  por- 
tion of  the  decree  directing  the  payment  of 
the  charge  just  mentioned.  The  validity  of 
the  law  imposing  the  burden  was  assailed 
upon  various  grounds  of  a  local  nature,  and 
upon  the  Federal  ground  that  the  amenda- 
tory act  of  1899,  in  so  far  as  it  purported  to 
impose  a  charge  on  inheritances,  bequests,  or 
devises  to  brothers  and  sisters,  denied  the 
equal  protection  of  the  lawj,  and  was  hence 
repugnant  to  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  The 
supreme  court  of  California  affirmed  the 
decree.  In  doing  so  it  held  that  the  conten- 
tions of  a  local  nature  were  without  merit, 
[01]*and  the  act  of  1803,  as  amended  by  the 
act  of  1809,  was  not  in  conflict  with  the  14th 
Amendment     143  Cal.  627,'  77  Pac.  674. 

With  the  questions  of  a  local  nature  de- 
oided  by  the  state  court  we  are  not  con- 
cerned, and  shall  therefore  confine  our  atten- 
tion to  the  Federal  question,  that  is,  the  al- 
leged repugnancy  to  the   14th  Amendment, 
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imposing  the  burden  in  question  on  brotlMi 
and  sisters. 

The  asserted  repugnancy  of  the  statute  fa 
the  Constitution  of  the  United  States,  • 
elaborately  argued  at  bar,  resta  upon  tli 
proposition  that  the  statute  denied  to  brotk 
ers  and  sisters  of  a  decedent  the  equal  pn> 
tection  of  the  laws,  because  the  statute  em 
braced  an  inheritance,  bequest,  or  devise  ii 
favor  of  a  brother  or  sister,  and  did  not  im 
dude  bequests  or  devises  in  favor  of  a  will 
or  widow  of  a  son  or  the  husband  of  i 
daughter  of  the  decedent. 

Before  coming  to  consider  this  subject  wt 
must  notice  a  wholly  independent  questioa, 
which  the  plaintiffs  in  error  assert  renders  i 
reversal  necessary,  irrespective  of  the  meriti 
of  the  contention  based  upon  the  Federal 
question. 

In  March,  1905,  since  the  record  oo  thii 
writ  of  error  was  filed  in  this  court  the  stati 
of  California  enacted  a  new  inheritance  tai 
law.  Cal.  Stat  1905,  p.  341.  This  act  dif- 
fers  from  the  act  of  1893,  as  amended  ia 
1899,  in  many  particulars.  It  indndef 
within  the  classes  subjected  to  the  burdeu 
imposed  persons  not  embraced  in  the  act  o( 
1893  as  amended,  and  whilst  it  does  not  ex- 
cept from  its  operation  persons  embraced  ii 
the  prior  act  as  amended,  creates  as  to  soim 
of  such  persons  a  different  rate,  and  canei 
out  exemptions  as  to  designated  amounti 
of  property,  not  found  in  the  earlier  act.  Be- 
sides, by  the  act  brothers  and  sisters  or  ■ 
descendant  of  such  brothers  and  sisters,  and 
the  wife  or  widow  of  a  son  or  a  husband  i<f 
a  daughter  of  a  decedent  are  made  subject 
to  a  like  charge,  less,  however,  in  rate  thafl 
the  one  theretofore  imposed  upon  a  brother 
or  sister.  The  act  of  1905,  as  declared  in  ita 
title,  ^nd  as  manifested  by  its  provvtiosv 
was  intended  to  cover  generally  the  sub- 
ject of  inheritance  taxes,  and  by  nece<^«Arv 
effect  operated  to  amend  and  *  re-enact  tht 
prior  laws  on  the  subject.  In  the  body  «f 
the  act  was  contained  a  section  (27K  ex 
pressly  repealing  the  act  of  1803  and  tb« 
amendments  thereto,  without  embodvini 
a  clause  saving  the  right  of  the  state  io  re- 
spect to  the  charges  which  had  aocmcd  tc 
the  state  under  the  prior  acts. 

The  proposition  is  that  the  act  of  1905  re- 
lieved the  plaintiffs  in  error  from  the  dati 
to  pay  resulting  from  the  prior  laws,  evet 
if  those  laws  were  not  repugnant  to  the  ]4t>i 
Amendment  and,  therefore,  the  contention  ii 
that  it  becomes  our  duty  to  so  decide, 
hence  to  reverse  the  judgment  without 
ing  upon  the  Federal  question.  The  plain 
tiffs  in  error  do  not  suggest  that  the  writ  o) 
error  be  dismissed  because,  by  the  Calif omii 
statute,  upon  which  they  rely,  the  coaatiln 
tional  question  has  become  merely  a  moo) 
one,  but  their  contention  ia  that  we  tbonU 
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msktain  juiisdiction  and  reverse  upon  the 
^ond  previoaslj  stated.  We  cannot  as- 
MQt  to  the  proposition.  The  statute  upon 
vhich  it  is  based  was  enacted  subsequently 
to  tlie  dedftion  of  the  supreme  court  of  Cali- 
fornia, and  if  that  statute  had  the  effect,  as 
userted,  of  depriving  the  state  of  power 
to  enforce  the  judgment  below  rendered,  the 
right  to  claim  relief,  based  upon  the  action 
of  tbe  state,  taken  since  the  supreme  court 
of  California  decided  the  case,  will,  we  as- 
mme,  be  open  to  investigation  in  the  state 
eoorts,  if  in  deciding  the  Federal  question 
adT^rselj  to  the  plaintiffs  in  error,  we  do  not 
ooBciude  the  question  referred  to.  Under 
tbese  conditions  we  think  it  is  our  duty  to 
dedde  the  Federal  question  upon  which  the 
writ  of  error  was  prosecuted,  and  leave  open 
tbe  parely  local  question,  which  has  arisen 
atce  tbe  decision  by  the  lower  court. 

Of  course,  of  our  own  motion  we  must  de- 
tennine  whether  tbe  enactment  of  the  sub- 
Mqoent  statute  so  obviously  had  the  effect 
of  rdiering  the  plaintiffs  in  error  from  the 
bardoi  imposed  by  the  judgment  below  as 
to  eauBa  tbe  Federal  question  to  become 
merely  a  moot  one.  In  view  of  the  general 
a&d  continuing  nature  of  the  I^islation  con- 
tained in  the  statute  of  1905  (Bear  Lake  d 
^wer  Watencorks  d  Irrig,  Co,  v.  Oarland» 
IM  U.  S.  I,  11,  41  L.  ed.  327,  331,  17  Sup. 
Cl  Bep.  7;  Pacific  Mail  8.  8.  Co.  v.  Joliffe,  2 
Wall.  450,  17  Lu  ed.  805),  we  are  clearly  of 
^Ithe  opinion  that  it  cannot  *be  said  that  this 
cise  has  become  a  moot  one.  Especially  is 
Uiis  true  when  the  ruling  of  the  supreme 
coart  of  California  in  Re  Stanford,  126  Cal. 
lit  45  L.  R.  A.  788.  58  Pac.  462,  is  consid- 
ered. In  that  case,  in  1897,  while  an  appeal 
vas  pending  in  the  supreme  court  of  Cali- 
kfnU  from  a  decree  directing  the  payment 
bj  the  estate  of  Stanford  of  a  charge  or 
charges  imposed  by  authority  of  the  act  of 
IS93,  the  l^slature  of  California  amended 
t^  act.  and  established  certain  exemptions, 
vkidi  it  declared  should  apply  to  all  proper- 
ty, whidi  had  passed  by  will,  succession,  or 
tnatfer  after  the  approval  of  the  act  of 
1S93,  exe^t  in  those  cases  where  the  tax  had 
been  paid  to  the  treasurer  of  the  proper 
county.  As  to  enforce  the  proper  amenda- 
^  act  would  have  relieved  the  estate  of 
Stanford  from  the  burdens  of  which  com- 
plaint was  made,  the  question  presented  to 
tltt  sapreme  court  of  California  was  wheth- 
ff>  if  the  burden5«  were  authorized  by  the 
Mt  of  1893,  it  was  the  duty  of  the  court  to 
^ifij  the  provisions  of  the  amendatory  act, 
^  reverse  the  judgment  pending  before  it, 
beeaose  the  right  to  enforce  the  impositions 
^  terminated  by  the  effect  of  the  amenda- 
^  act  After  deciding  that  the  act  of 
^W  authorized  the  burdens  complained  of, 
t^  court,  in  cMiaidering  the  terms  of  that 
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statute,  the  nature  and  character  of  an  in- 
heritance tax,  and  the  power  of  the  state 
over  the  disposition  of  property  in  case 
of  death,  held  that  it  was  its  duty  to  affirm 
the  decree  because  of  the  vested  right  exist- 
ing in  the  state  under  the  act  of  1893,  and 
because  the  act  of  1897,  in  attempting  to  ab- 
rogate such  vested  right,  was  repugnant  to 
specified  provisions  of  the  Constitution  of 
California.  Putting  aside,  then,  all  ques- 
tion as  to  the  operation  of  the  statute  of 
1905,  and  reserving  from  any  decree  which 
we  may  render  all  rights,  if  any,  in  favor  of 
the  plaintiffs  in  error  which  may  have  arisen 
from  "fche  passage  of  that  statute,  we  are 
brought  to  a  consideration  of  the  merits  of 
the  Federal  question. 

The  contention  is  that  the  assailed  law  of 
California  was  repugnant  to  the  14th 
Amendment  because  it  subjected  to  the  bur- 
dens of  an  inheritance  tax  or  charge  broth- 
ers and  sisters  of  a  decedent,  and  did  not 
subject  to  any  burden  such  *strangers  to  the[94] 
blood  as  the  wife  or  widow  of  a  son  or  the 
husband  of  a  daughter  of  a  decedent.  We 
do  not  stop  to  refer  in  detail  to  the  many 
forms  of  argument*  by  which  the  contention 
is  sought  to  be  sustained,  but  content  our- 
selves with  stating  that,  whatever  be  the 
form  in  which  the  propositions  relied  on  are 
advanced,  they  all  reduce  themselves  to  and 
must  depend  upon  the  soundness  of  the  con- 
tention that  the  14th  Amendment  compels 
the  states,  in  levying  inheritance  taxes,  and, 
a  fortiori,  in  regulating  inheritances,  to  con- 
form to  blood  relationship.  That  is  to  say. 
In  their  last  analysis  all  the  arguments  de- 
pend upon  the  proposition  that  the  14th 
Amendment  has  taken  away  from  the  states 
their  power  to  regulate  the  passage  of  prop- 
erty by  death  or  the  burdens  which  may  be 
imposed  resulting  therefrom,  because  that 
an>endment  confines  the  states  absolutely, 
both  as  to  the  passage  of  such  property  and 
as  to  the  burdens  imposed  thereon,  to  the 
rule  of  blood  relationship.  To  state  the 
proposition  is  to  answer  it.  Its  unsound- 
ness is  demonstrated  by  previous  decisiona 
of  this  court.  Magoun  v.  Illinoia  Trust  d 
8av.  Bank,  170  U.  S.  283,  42  L.  ed.  1037,  IS 
Sup.  Ct,  Rep.  594;  Orient  Ins.  Co,  v.  Daggs, 
172  U.  S.  557,  562,  43  L.  ed.  552,  554,  19  Sup. 
Ct.  Rep.  281.  It  is  true  that  in  the  first  of 
the  cited  cases  it  was  expressly  declared  or 
impliedly  recognized  that  in  the  exercise  by 
a  state  of  its  undoubted  power  to  regulate 
the  burdens  which  might  be  imposed  on  the 
passage  of  property  by  death,  a  case  might 
be  conceived  of  where  a  burden  would  be  so 
arbitrary  as  to  amount  to  a  denial  of  the 
equal  protection  of  the  laws.  But  this  sug- 
gestion did  not  imply  that   the   effect  of 
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Include  all  of  the  assignmerts  not  already 
disposed  of. 

The  contentions  concerning  the  insuffi- 
ciency of  the  findings  to  support  the  judg- 
ment are  resolvable  into  two  propositions, 
which  we  shall  separately  consider: 

First.  Tliat,  irrespective  of  the  adequacy 
or  inadequacy  of  the  possession  asserted  by 
the  defendants  below,  the  findings  are  insuffi- 
cient to  sustain  the  legal  conclusion  of  title 
in  the  plaintiff.  This  proposition  rests  upon 
the  premise  that  the  matter  included  in  the 
conclusions  of  law  of  the  trial  court,  which 
the  supreme  court  held  to  be  a  finding  of 
fact,  and  ^hich  it  adopted  as  such,  was  but 
a  mere  conclusion  of  law,  and,  therefore, 
cannot  be  considered  in  determinirg  the 
sufficiency  of  the  findings  of  fact  to  sustain 
the  deduction  of  law  made  by  the  court  below 
as  to  title  in  the  plaintiff.  And  with  this 
premise  it  is  insisted  that  if  the  findings  of 
fact  proper  are  alone  considered,  they  are 
insufficient  to  establish  title,  in  the  plaintiff, 
because,  although  they  show  the  Mexican 
grant,  and  its  confirmation  and  a  conveyance 
by  William  R.  a^d  Phebe  A.  Hearst  to  the 
plaintiff  of  an  undivided  interest  in  the  land, 
[100]  the  findings  fail  as  against  'defendant  to 
show  any  title  whatever  in  William  R.  and 
Phebe  Hearst,  or  in  the  plaintiff  as  their 
grantee,  derived  from  the  grantees  of  the 
Mexican  government. 

Conceding,  merely  for  the  sake  of  argu- 
ment, the  correctness  of  the  premise,  we 
think  the  proposition  based  thereon  is  with- 
out merit,  since  the  findings,  without  refer- 
ence to  the  action  of  the  court  in  adopting 
the  particular  finding  referred  to,  sustain  as 
against  the  defendants  the  conclusion  as  to 
title.  Those  findings  atre  that. the  plaintiff 
held  title  to  an  interest  in  the  land  in  con- 
troversy, acquired  by  reason  of  a  conveyance 
made  on  the  3d  day  of  July,  1901,  by  William 
R.  and  Phebe  A.  Hearst.  They,  moreover, 
established  that  the  land  thus  conveyed  was 
originally  acquired  by  the  predecessors  and 
gi'antors  of  the  plaintiff  through  a  grant 
made  by  the  Mexican  government  in  1833, 
and  that  "on  the  14th  day  of  December,  in 
the  year  1900,  the  government  of  the  United 
States,  by  its  letters  patent,  recognized  and 
confirmed"  said  Mexican  grant  to  two  nam'^d 
Individuals,  "and  to  their  heirs,  successors 
in  interest,  and  assigns  forever;  and  found 
and  decreed  that  W.  R.  Hearst  and  Phebe 
A.  Hearst  had  acquired  an  undivided  inter- 
est in  such  lands  and  premises  of  the  said 
two  grantors." 

It  is  urged  that  the  statement  in  the  find- 
ing as  to  it  having  been  decreed  that  there 
was  an  undivided  interest  in  William  R. 
and  Phebe  A.  Hearst  was  adopted  from 
a  decree  to  that  effect  rendered  by  the 
court  of  private  land  claims,  established 
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under  the  act  of  March  3,  1891.  26  Stat,  at 
L.  864,  chap.  539,  U.  S.  Ck>mp.  Stat.  1901,  p. 
765.  From  this  it  is  deduced  that  the  recital 
ir  the  patent  as  to  the  title  in  W.  R.  and 
Phebe  A.  Hearst  was  res  inter  alios,  and 
that,  in  the  absence  of  an  express  and  sub- 
stantive finding  of  title  in  the  parties  named 
from  the  grantee  of  the  Mexican  government, 
the  mere  recital  on  the  subject  in  the  patent 
furnished  no  support  whatever  for  the  legal 
conclusion  that  there  was  title.  This  is 
based  upon  the  terms  ef  (S  8  and  13  of  the 
act  establishing  the  court  of  private  land 
claims,  wherein  it  was  provided  that  the  ef- 
fect of  the  confirmation  of  a  grant  by  that 
court  should  be  *only  to  quitclaim  the  title,[101] 
and  not  to  affect  the  interests  of  third  par- 
ties. But,  conceding  that  the  patent,  as  as- 
serted, is  based  on  a  decree  of  the  court  of 
private  land  claims,  and  that  its  recitals  are 
controlled  by  the  terms  of  the  act  creating 
that  tribunal,  the  proposition  is  without 
merit.  Knight  v.  United  Land  Asso,  142 
U.  S.  161,  188,  189,  35  L.  ed.  974,  984, 
12  Sup.  Ct.  Rep.  258.  In  that  case  it  was 
held  that  although  a  patent  which  had  been 
issued  in  consequence  of  the  report  of  a  tri- 
bunal appointed  by  Congress  merely  quit- 
claimed the  rights  of  the  United  States,  and 
saved  the  rights  of  third  parties,  it  never- 
theless was  conclusive  as  to  the  existence  of 
a  record  title  upon  those  claiming  to  hold 
under  rights  whioh  originated  subsequent  to 
the  cession,  and,  a  fortiori,  as  to  a  person 
claiming  title  by  mere  possession.  By  the 
application  of  this  doctrine  it  follows  that 
the  judgment  confirming  the  land  grant  and 
the  patent  thereunder,  which  specifically  de- 
creed an  interest  in  the  confirmed  grant  to 
the  parties  named,  was  adequate  to  establish 
a  record  title  as  against  persons  asserting 
the  character  of  rights  upon  which  the  de- 
fendants relied. 

Second.  It  is  further  insisted  that,  in  view 
of  the  finding  of  the  oourt  below  as  to  posses- 
sion of  the  defendant  for  more  than  ten  years 
prior  to  the  commencement  of  the  action,  the 
findings  are  inadequate  to  sustain  the  legal 
conclusion  of  the  right  of  the  plaintiff  to 
recover,  because  of  the  force  and  effect  of  the 
period  of  limitation  prescribed  in  paragraph 
2938  of  the  Revised  Statutes  of  Arizona  for 
1901.    That  paragraph  is  as  follows: 

"Any  person  who  has  a  right  of  action  for 
recovery  of  any  lands,  tenements,  or  heredit- 
aments against  another  having  peaceable  and 
adverse  possession  thereof,  cultivating,  using^ 
and  enjoying  the  same,  shall  institute  hie 
suit  therefor  within  Ua  years  next  after  his 
cause  of  action  shall  have  aoerued,  and  not 
afterward." 

The  court  below  held,  and  its  ruling  on 
this  subject  is  not  questioned,  that  prior  to 
the  adoption  of  this  revision  of  the  Arizona 
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fa  Ao^Dft,  1901,  by  the  appellee,  to  recover 
|t  tnet  of  land  containing  17,355.86  *acre8, 
izc  djunages  for  the  allied  unlawful  with- 
tekiio;  of  possession.  It  was  alleged  that 
&e  pUintiif  was  the  owner  and  entitled  to 
tiK  possession  of  the  described  land,  and 
tbt  title  had  been  in  it  or  in  its  grantors 
tod  predecessors  in  interest  ever  since  Jan- 
82-7  1,  1875;  and  the  defendants — ^thirty  in 
nmber— were  alleged  to  have  unlawfully 
rithlidd  pf^session  of  the  premises  in  dis- 
pute from  about  November  28,  1900.  Some 
flf  the  defoidants  filed  disclaimers  or  failed 
to  aaiwer.  The  appellants  and  others  joint* 
It  uisvered,  relying  solely  on  rights  alleged 
te  resolt  from  an  asserted  adverse  possession 
kr  ad  of  them  of  a  portion  of  the  demanded 
praaiaes  for  more  than  twenty  years  prior 
to  tbe  bringing  of  the  action.  The  case  was 
trwd  to  the  court  without  a  jury.  The  court 
Side  findings  of  fact  and  stated  its  conclu- 
wa  of  law  thereon.  Thereupon  judgment 
*4S  entered  in  favor  of  the  plaintiff.  On 
•ppeal,  the  supreme  court  of  the  territory 
tinned  the  judgment ;  and  the  opinions  de- 
emed on  Uie  original  hearing  and  on  a  re- 
fearing  are  reported  in  71  Pac.  924,  and  76 
he  612.  The  supreme  court  adopted  the 
b^in^  of  fact  made  by  the  trial  court. 
TW  findings  thus  adopted  as  to  the  title  and 
nett  of  possession  of  the  plaintiff  were  as 

•Tfeit  on  the  8th  day  of  May,  A.  d.  1833, 
li*  Mexican  government,  by  good  and  suf- 
^Mt  grant,  conveyed  to  plaintiff's  grant- 
«r  tad  predecessors  in  interest  the  lands  and 
fn^iaes  herein  described,  being  the  lands 
E'i  premises  in  controversy. 

*^That  on  the  14th  day  of  December,  in  the 
7^  of  oar  Lord  one  thousand  and  nine 
Paired,  the  government  of  the  United 
**««,  by  its  letters  patent,  recognized  and 
Banned  the  validity  of  the  said  grant  of 
'-lis  in  plaintiff^s  complaint,  and  herein- 
■^**r  particularly  described,  to  Ygnacio 
E^  Gonzales  and  Nepumoceno  Felix,  and 
*  their  heirs,  successors  in  interest,  and  as- 
*?w  forever;  and  found  and  decreed  that 
^.  R.  Hearst  and  Phebe  A.  Hearst  had  ac- 
f"^  an  undivided  interest  in  such  lands 
■-  preniises  of  the  said  two  grantees. 

"Thai  on  the  3d  day  of  July,  1901,  the 
^  W.  R.  Hearst  and  Phebe  A.  Hearst,  by 
i**^  ia  writing,  conveyed  all  of  their  •said 
^*«wt  in  and  to  the  said  lands  and  prem- 
^  to  tiie  plaintiff*  herein,  and  that  plain- 
'^  las  not  since  disposed  of  its  title  so 
*i^|mred,  or  any  part  thereof,  to  said  lands 
^  TTemises." 

^  addition,  the  trial  court,  among  its 
K^QSoas  of  law,  incorporated  the  follow- 

"J^  plaintiff  and  its  predecessors  and 
pwtors  in  interest  have  been,  since  the  1st 
■•®  ^.  «.  U.  a.  Book  60. 


day  of  January,  1875,  and  ever  since  nave 
been,  and  still  are,  the  owners  and  entitled 
to  the  possession  of  the  lands  and  premises 
in  plaintiff's  complaint,  and  hereinafter  par- 
ticularly described,  and  each  and  every  part 
and  portion  thereof." 

The  supreme  court  of  the  territory,  in  its 
opinion  on  the  rehearing,  held  this  latter 
statement  to  be  not  a  mere  conclusion  of  ; 

law,  but  the  finding  of  an  ultimate  fact;  and 
the  court  therefore  adopted  it  as  part  of  the 
findings  of  fact  upon  which  it  based  the 
decree  of  affirmance.  As  to  possession  by  the 
defendants,  it  was  found  as  follows : 

'That  each  and  every  of  said  defendants 
in  this  cause  were,  on  the  14th  of  December, 
1900,  and  had  been  for  more  than  ten  years 
next  preceding  that  date,  occupying  various 
portions  of  the  said  lands  and  premises,  and 
each  and  every  of  the  said  defendants  who 
have  failed  to  appear  and  answer  herein 
have,  since  the  last  named  date,  withheld 
possession  of  divers  portions  of  said  lands 
and  premises  from  the  plaintiff  and  its 
grantors  and  predecessors  in  interest,  and 
still  and  now  so  withhold  the  same;  that 
since  the  said  December  14,  1900,  the  an- 
nual value  of  the  rents,  issues,  and  profits 
of  that  part  of  said  lands  and  premises  so 
withheld  from  plaintiff  by  the  said  defend- 
ants is  as  follows,  to  wit:     .     .     ." 

This  appeal  was  prosecuted. 

On  appeal  from  the  supreme  court  of  a 
territory  our  jurisdiction,  apart  from  excep- 
tions duly  taken  to  rulings  on  the  admission 
or  rejection  of  evidence,  is  limited  to  deter- 
mining whether  the  finding  of  fact  support 
the  judgment.  Harrison  v.  Perea,  108  U. 
S.  311,  323,  42  L.  ed.  478,  482,  18  Sup.  Ct. 
Rep.  129,  and  cases  cited.  As  on  this  record 
there  is  no  question  presented  as  to  rulinjrs 
of  the  court  in  respect  *to  the  admission  or  [99} 
rejection  of  evidence,  we  can  alone  consider 
the  sufficiency  of  the  findings. 

The  errors  assigned  are  sixteen  in  number, 
and   resolve  themselves  into  three  classes: 

1.  Those  which  assert  that  the  supreme 
court  of  the  territory  refused  to  consider 
the  findings  made  by  the  trial  court,  and 
this  embraces  the  1st,  2d,  and  5th  assign- 
ments. But  these  assignments  disregard 
the  opinion  of  the  supreme  court  of  the  terri- 
tory, delivered  on  the  rehearing,  and  do  not 
icquire  further  notice. 

2.  Those  which  question  the  sufficiency  of 
the  evidence  to  support  the  findings  of  fact. 
These  are  numbered  8  and  13,  and  likewise 
need  not  be  further  referred  to,  as  they 
address  themselves  to  a  matter  not  open  for 
our  consideration. 

3.  Assignments  which,  in  various  modes 
of  statement,  attack  the  sufficiency  of  the 
findings  made  by  the  trial  court,  and  adopted 
by  the  supreme  court  of  the  territory,  which 
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arts.  480-482 )»  to  obtain  payment  of  cer- 
tain sums  due  on  an  indebtedness  of  the 
defendants  (appellants),  secured  by  mort- 
gage, as  stated  in  that  instrument.  She 
obtained  judgment  in  her  favor  in  the  prop- 
er district  court  of  Porto  Rico,  which  was 
affirmed  by  the  supreme  oourt  of  the  island, 
nnd  the  defendants  have  appealed  from  that 
(104]judgment  *to  this  court.  The  sole  question 
is  whether  the  debt  may  be  solved  in  Amer- 
ican money  at  the  rate  of  60  cents  thereof 
for  each  peso  of  indebtedness,  or  must  $1 
in  American  money  be  paid  for  each  peso. 

The  following  are  the  facts:  One  Nich- 
olas Cartagena  y  Mangual  desired  to  sell 
the  fractional  part,  owned  by  him,  of  a 
sugar  plantation,  Imown  as  "Ursula,"  sit- 
uated in  the  municipal  district  of  Juana 
Diaz,  in  the  province  of  Porto  Rico,  such 
fractional  part  being  18  per  cent  of  the  val- 
ue of  the  whole  plantation,  valued  at  80,- 
000  pesos.  The  purchaser,  Juan  Serralles, 
agreed  to  pay  for  such  share  18,000  pesos. 
Accordingly  a  deed  of  purchase  and  mort- 
gage was  made  between  the  parties  on  the 
1st  day  of  September,  1894.  That  instru- 
ment contained  the  statement  that  the  sale 
was  effected  '4n  consideration  of  the  sum 
of  18,000  pesos,  commercial  money,"  which 
shall  be  paid  by  the  purchaser  in  instal- 
ments, viz.,  "2,000  pesos  on  the  16th  day  of 
July,  of  the  year  1898;  2,000  pesos  on  the 
same  day  and  month  of  the  year  1899;  an 
equal  sum  of  2,000  pesos  on  the  15th  day  of 
July,  1900,  and  3,000  pesos  on  the  15th  day 
of  July,  of  the  years  of  1901  to  thie  year 
,  1904,  both  inclusive,  all  of  which  to  be  paid 
in  the  money  current  in  the  commerce, 
whatever  may  be  the  coinage  of  the  money 
that  as  such  is  in  circulation  or  is  accepted 
in  this  province,  at  the  rate  of  100  centavos 
(cents)  of  the  money  in  circulation  for  each 
peso,  excluding  all  kinds  of  paper  money 
in  circulation  or  to  be  issued,  even  if  its 
circulation  should  be  compulsory." 

The  instalments  were  to  bear  interest  at 
the  rate  of  10  per  cent  per  annum  from 
the  date  of  the  deed,  which  interest  was 
due  and  payable  quarterly.  The  parties 
also  declared  "that  the  price  for  which 
said  sale  is  made  is  the  just  and  true  value 
at  present  of  the  share  and  interest  hereby 
sold  and  conveyed,"  they  being  "fully  aware 
that  that  is  the  value  that  shall  serve  as 
a  basis  in  the  public  sale  that  shall  be 
hdd  if  the  obligation  is  not  paid,  and  its 
payment  should  be  demanded  judicially." 

A  few  days  after  the  execution  and  de- 
{106] lively  of  this  instrument  *it  was  discovered 
that  Cartagena  was  not  the  owner  of  all 
d  the  one-eighteenth  part  of  the  planta- 
tion, because  that  interest  was  acquired 
during  his  marriage  with  his  first  wife, 
and  wms  what  is  termed  "conjugal  partner- 
SOS 


ship  property,"  acquired  for  a  valusible  con- 
sideration during  her  life.  When  she  died, 
her  interest  went  to  her  children,  and  so 
the  seller,  Cartagena,  owned  the  above- 
mentioned  fractional  part  of  the  plantation, 
with  those  children.  It  therefore  became 
necessary  to  make  another  deed  and  mort- 
gage, conveying  the  interest  of  all  the  own- 
ers of  the  fractional  part  of  the  planta- 
tion including  such  children.  This  was  ac- 
cordingly done,  and  on  the  6th  of  October, 
1894,  another  instrument,  in  the  nature 
of  a  deed  and  mortgage,  was  executed  by 
the  proper  parties,  in  ratification  and  ex- 
tension of  the  first  instrument,  and  which 
contains  substantially  the  same  provisions 
as  the  first  instrument,  and  the  payments 
were  to  be  made  to  the  parties  conveying 
the  premises  in  the  proportion  in  which 
they  were  interested  in  that  property. 
These  18,000  pesos  were  to  be  paid  by  the 
purchaser,  at  the  same  times  mentioned 
in  the  former  instrument,  "in  current  com- 
mercial money,  whatever  the  coinage  may 
be  of  money  which,  with  such  character, 
be  in  circulation  or  accepted  in  this  prov- 
ince, at  the  rate  of  100  cents  of  the  circu- 
lating medium  for  each  peso,  and  to  the 
exclusion  of  all  paper  money  created  or  to 
be  created,  even  though  its  circulation  be 
compulsory." 

On  the  15th  of  September,  1900,  a  quar- 
terly payment  of  interest  became  due  under 
the  terms  of  the  mortgage,  and  the  appel- 
lant proposed  to  pay  it  in  American  money 
then  current,  at  an  amount  equivalent  in 
value  to  the  former  provincial  money, 
which  was  not  then  in  circulation.  This 
offer  was  refused.  The  appellee  then  com- 
menced an  action  in  a  municipal  court,  to 
recover  the  interest  due  September  15, 
1900,  in  American  money,  at  the  rate  of 
$1  for  each  peso  that  was  due.  She  ob- 
tained what  is  termed  an  "executory  judg- 
ment" for  such  payment,  and  that  judg- 
ment (of  the  municipal  court)  was  affirmed 
by  the  district  court,  and  the  appellant 
then  paid  the  'same.  Upon  quarterly  in- [106] 
stalments  of  interest  due  December  15, 
1900,  and  March  15,  1901,  the  appellants 
made  the  same  offer  to  pay  in  American 
money  of  equivalent  value  of  the  provincial 
Tooney  or  peso,  which  was  not  then  in  cir- 
culation, and  the  offer  was  again  refused, 
and  this  declaratory  action  of  greater  im- 
port was  then  commenced,  to  recover  one 
American  doUar  for  each  peso  of  indebted- 
ness due  up  to  the,  date  of  the  commence- 
ment of  suit,  and  to  obtain  a  declaration 
that  the  future  payments  should  be  made 
in  the  same  manner.  Before  the  commence- 
ment of  this  action,  in  1901,  the  province 
had  been  ceded  to  the  United  States,  which 
(prior  to  the  cession)    had  occupied  it  by 
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itititfls  tlMre  wms  no  atatate  of  limitations 
ii  that  territory  barring  a  right  of  action 
|}for  the  reoorery  of  lands  by  *one  claiming 
u*M  against  another  holding  merely  by 
f<aeeahle  and  adverse  possession.  The  revi- 
ttOQ  went  into  effect  on  September  1,  1901, 
ud  the  present  action  was  brought  a  few 
iajs  i^ior  to  such  date,  vim.,  on  August  26, 

In  approaching  the  question  whether  para- 
gnph  2938  was  applicable  to  the  case,  the 
court  below  assumed  that  the  effect  of  the 
finding  as  to  possession  by  defendants  was  to 
ikfv  peaceable  and  adverse  possession  by 
tkn  for  the  period  of  ten  years.  The  court, 
knrerer,  decided  that  under  no  canon  of  con- 
ttnetion  or  rule  giving  a  retroactive  effect 
to  a  sew  statute  of  limitation  oould  para- 
piph  2938  be  made  to  apply  to  this  case. 
This,  suggesting  the  possible  construction 
vkieh  might  be  claimed  for  the  paragraph, 
it  was  said  that  if  construed  as  absolutely 
brriBg  causes  of  action  existing  at  the  time 
flf  iti  passage  it  was  unconstitutional,— cit- 
iBfSokn  T.  Waterson,  17  Wall.  596, 21  L.ed. 
T37.  Further,  that  even  if  the  statute  were 
eoiHtrued  as  providing  that  all  actions  exist- 
kf  at  the  time  of  the  passage  of  the  statute 
i^oold  be  barred  if  not  sued  upon  within  the 
tiiae  which  elapsed  between  the  date  of  such  • 
ptoage  and  the  date  fixed  for  the  going 
lEto  effect  thereof,  this  action  was  brought 
vitkia  6u<^  period,  and  the  statute  could  not 
operate  as  a  bar,— citing  Wrightman  ▼. 
AooM  Comntp,  82  Fed.  413,  and  various  state 
itaskga  therein  referred  to.  And,  lastly,  it 
TM  decided  that  if  the  paragraph  was  oon- 
■tried  as  not  applying  to  a  suit  whioh, 
tbnigh  oommenoed  after  the  passage  of  the 
ut,  was  pending  at  the  time  the  same  took 
cieet,  tiie  statute  had  no  application, — dt- 
hp  St€te,  Vreeland,  Prosecutor,  ▼.  Bergen, 
34  X.  J.  L.  438. 

We  think  the  supreme  court  of  the  terri- 
tey  vas  dearly  right  in  the  views  which  it 
tbs  expressed,  and  therefore  it  oommitted 
M  enor  in  determining  that  under  no  pos- 
Ale  hypothesis  could  the  limitation  pre- 
Kribcd  in  paragraph  2938  of  the  Revised 
Skstates  of  Arizona  operate  to  bar  the  plain- 
tf  I  action,  in  view  of  the  findings  of  fact 
a  raspeet  to  the  title  of  plaintiff. 


il*Sl'0CES8ION  OF  JUAN  SERRALLES,  by 
Their  Attorney  in  Fa^  Eduardo  Wellen- 
kaap,  Ippfs., 

9. 

BELKN  £8BRI,  Widow  of  Cartagena. 


coort  case  involTlBir  denial  of  rlarbt 
under  Federal  atatnte.— A  Judgment  of 
the  supreme  court  of  Porto  Rico  requiring 
an  indebtedness  to  be  liquidated  in  United 
States  currency  at  the  rate  of  100  cents  for 
each  peso  of  Indebtedness,  on  the  ground  that 
the  act  of  April  12.  1900  (31  Stat,  at  L.  77, 
80,  chap.  191),  f  11,  under  which  the  debtor 
claimed  the  right  to  pay  In  such  currency  at 
the  rate  of  60  cents  for  each  peso  of  indebt- 
edness, had  no  application  to  the  case,  is  re- 
viewable in  the  Supreme  Court  of  the  United 
States  under  f  35  of  that  act,  as  denying 
a  right  claimed  under  a  Federal  statute. 

2.  Contracts— medium       of       payment.— 

United  States  currency  at  the  rate  of  ex- 
change prescribed  by  Congress  In  the  act  of 
AprU  12,  1900  (81  Stat,  at  L.  77,  80.  chap. 
191),  S  lit  and  not  at  the  rate  of  $1  for  each 
peso  of  indebtedness,  must,  be*  accepted  in 
discharge  of  the  obligation  on  account  of  a 
purchase  In  1894  of  a  plantation  in  Porto 
Rico,  which  was  to  be  satisfied  with  money 
current  In  the  province  at  the  rate  of  100 
centavoB  for  each  peso,  since  this  provision 
evidently  contemplated  only  such  change  in 
coins  as  might  occur  while  Porto  Rico  re- 
mained under  the  same  political  power. 

8.  Constltntlonal  law— Impairment  of 
contract  obllflratlona— learlslatlon  llx- 
Inar  medlnm  of  parnient.—  Contract  ob- 
ligations are  not  impaired  by  so  much  of  the 
act  of  Congress  of  April  12,  1900  (31  SUt.  at 
L.  77.  80,  chap.  191),  |  11,  as  requires 
United  States  currency  at  the  rate  of  ex- 
change, prescribed  by  that  act,  and  not  at  the 
rate  of  $1  for  each  peso  of  indebtedness,  to 
be  accepted  in  discharge  of  an  obligation  on 
account  of  a  purchase  in  1894  of  a  planta- 
tion In  Porto  Rico,  which  was  to  be  satis- 
fied .with  money  current  in  the  province  at: 
the  rate  of  100  centavos  for  each  peso  of  in- 
debtedness. 

[No.  65.]  ;  .^  'v^'*^ 

Argued  November  27,  1905.    Decided  Jat^ 

uary    2,    1906. 

APPEAL  from  the  Supreme  Ck>urt  of 
Porto  Rioo  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District  Court 
of  Ponoe,  requiring  an  indebtedness  to  be 
liquidated  in  United  States  currency  at 
the  rate  of  100  cents  for  each  peso  of  in- 
debtedness, instead  of  at  the  rate  of  ex- 
change prescribed  by  (Congress  in  the  For- 
aker  act.  Reversed  and  remanded  for  fur- 
ther proceedings. 


(See  8.  C  Reporter's  ed.  103-118.) 

L 


Tmrtm    Rie«    anpreaaa 


Statement  by  Mr.  Justice  Peekl&amt 
The  appellee,  plaintiff  below,  commenced 
this  action,  called  a  ''declaratory  action  of 
greater  import"  (Porto  Rioo  Law  Civ.  Proe. 

NOTS. — As  to  iohat  laws  aire  void  ms  impair- 
ing ohligation  of  ooniraots — see  notes  to 
Franklin  County  Grammar  School  v.  Bailey, 
10  L.R.A.  406 ;  McCanna  ft  F.  Co.  t.  Cltitans* 
Trust  ft  Surety  Co.  24  C.  C.  A.  20;  Montana 
Ore-Purchasing  Co.  v.  Boston  ft  M.  Consol. 
Copper  ft  S.  Min.  Co.  85  C.  C.  A  19.'  and 
Fletcher  t.  Peck,  8  L.  ed.  U.  S.  162. 
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on  appeal  or  otherwise.  The  action  is  one  to 
recover  the  interest  due  on  an  indebtedness 
from  the  appellants  to  the  appellee  on  ac- 
count of  the  purchase  by  the  former  of  a  cer- 
tain interest  in  a  plantation  in  Porto  Rico, 
owned  by  the  testator  of  appellee,  which  in- 
debtedness was  secured  by  a  mortgage. 
•  This  action  is  in  its  nature  something  like 
one  to  foreclose  a  mortgage.  The  question 
arising  in  the  case  is  in  regard  to  the  kind 
of  money  in  which  the  indebtedness  of  ap- 
pellants (both  that  due  a^the  time  of  the 
1 109]  commencement  of  the  'action  and  that  accru- 
ing thereafter)  should  be  paid,  the  appeHee 
asserting  her  right  to  be  paid  in  American 
money  at  the  rate  of  $1  for  each  peso  of  in- 
debtedness, while  the  appellants,  on  the  con- 
trary, assert  their  right  under  §  11  of  the 
act  of  .Congress  of  April  12,  1900,  already 
mentioned,  to  pay  tlie  indebtedness  in  money 
or  coins  of  the  United  States,  at  the  rate  of 
60  cents  in  such  coins  for  each  peso  of  their 
indebtedness.  This  right  was  denied  by  the 
court  below  on  the  ground  that  there  was  a 
clear  contract  to  pay  as  demanded  by  the 
appellee,  and  that  the  act  of  Congress  had 
no  application  to  the  case.  Judgment  was 
accord inj?ly  given  in  favor  of  the  appellee, 
that  the  appellants  should  pay  to  the  appel- 
lee the  indebtedness  due  or  thereafter  to 
grow  due  to  her,  at  the  rate  of  $1  in  Ameri- 
can money  for  each  peso  of  their  indebted- 
ness. Appellants  thus  claimed  a  right  un- 
der a  statute  of  the  United  States,  which 
was  denied,  and  under  §  35  of  the  Foraker 
act  (April  12,  1900)  this  court  has  juris- 
diction to  review  the  judgment.  Crowley 
V.  United  States,  194  U.  S.  461,  48  L.  ed. 
1076,  24  Sup.  Ct.  Rep.  731;  Rodriguez  v. 
United  States,  198  U.  S.  156,  49  L.  ed. 
994,  25  Sup.  Ct.  Rep.  617. 

The  record  also  shows  that  a  prior  action 
had  been  commenced  by  appellee,  in  a  mu-. 
nicipal  court  of  Porto  Rico,  between  the 
■  same  parties,  to  recover  an  instalment  of 
interest  due  September  16,  1900,  and  that 
the  same  defense  was  there  made  in  regard 
to  the  character  of  the  money  in  which  the 
debt  should  be  paid.  The  municipal  court 
in  that  case  decided  in  favor  of  the  appellee 
herein,  and  judgment  to  that  effect  having 
been  duly  entered,  an  appeal  therefrom  was 
taken  to  the  district  court,  which  affirmed 
the  judgment,  and  the  same  was  thereupon 
paid  by  the  appellants  herein.  That  judg- 
ment is  not  set  up  by  the  appellee  as  res 
judicata,  and  while  it  is  recited  in  the  judg- 
ments in  this  case  both  in  the  district  and 
supreme  courts  as  having  been  recovered, 
it  is  not  held  to  be  such  by  either  of  the 
courts,  but  in  such  judgments  it  is  referred 
to  as  an  "executory  judgment/'  and  by  arti- 
cle 1477  of  the  Porto  Rico  "Law  of  Civil 
Procedure"  (page  299)  it  is  provided  that 
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''judgments  rendered  in  executory  actions 
shall  not  give  rise  *to  the  exception  of  rc«[  110] 
judicata,  the  parties  reserving  their  rights 
to  institute  the  ordinary  action  on  the  same 
question."  As  the  courts  below  have  treat- 
ed and  denominated  the  prior  judgment  in 
the  municipal  court  as  an  "executory  judg- 
ment," obtained  in  an  executory  action,  the 
reason  for  not  holding  the  judgment  to  be 
res  judicata  becomes  apparent  when  the 
above  article  of  the  Code  is  considered. 

We  come,  then,  to  a  consideration  of  the 
proper  oonstruction  of  the  provisions  in  the 
two  deeds,  regarding  the  kind  of  money 
in  which  the  debt  is  to  be  paid.  They  are 
set  forth  in  the  foregoing  statement  and 
are  substantially  alike,  excepting  that  the 
first  deed,  that  of  September,  1894,  in  speak- 
ing of  the  coinage,  says  that  the  payment 
is  to  be  made  in  money  that  is  in  circula- 
tion or  is  accepted  in  the  province,  at  the 
rate  of  100  oentavos  (cents)  of  the  money 
in  circulation  for  each  peso,  and  in  the 
amended  deed  of  October  6,  1894,  the  trans- 
lator of  the  original  Spanish  leaves  out  the 
word  "centavos,"  and  gives  what  he  regards 
as  its  proper  translation, — ^the  word  "cents," 
— so  that  the  provision  reads  that  the 
money  is  to  be  paid  at  the  rate  of  100 
"cents"  of  the  circulating  medium  for  each 
peso.  These  two  deeds  represented  the  same 
transaction,  and  were  drawn,  of  course,  in 
the  Spanish  language.  In  the  first  deed  the 
interest  of  the  children  of  Cartagena  was 
not  referred  to,  because  of  the  mistaken  as- 
sumption  that  Cartagena  had  the  whole 
title,  and,  upon  discovering  the  mistake, 
the  second  deed  was  made,  conveying  his  in- 
terest and  the  interest  of  his  children, 
amounting  to  one-eight^nth  of  the  whole 
value  of  the  plantation,  as  conveyed  by  that 
deed  to  the  same  purchaser.  The  later  deed 
was  regarded  by  all  parties  as  a  mere  recti- 
fication and  ratification  of  the  first  deed, 
and  it  is  quite  clear  that  the  word  "cen- 
tavos," contained  in  the  first  deed,  was  used 
in  both,  and  that  the  word  "cents"  is  but 
a  translation  of  the  original  Spanish  word 
"centavos,"which  was  used  in  this  contract 
drawn  in  the  Spanish  language. 

This  is  in  truth  assumed  to  be  oorrect  by 
counsel  in  the  court  below,  in  his  communi- 
cation to  that  court  in  behalf  of  the  present 
'appellee  (which  forms  part  of  the  record[lll] 
herein),  as  he  there  uses  the  word  "cents," 
and  then  follows  it  by  the  use  of  the  word 
"centavos." 

It  may  be,  therefore,  stated  is  a  fact  that 
the  original  contract  in  the  deeds  provided 
for  the  payment  in  money  current  In  the 
province  at  the  rate  of  100  centavos  for  each 
peso.  There  is  no  finding  in  so  many  words, 
as  to  the  value  of  the  peso  mentioned  in  the 
contract.    The  Spanish  word  "oentavo"  it 
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hs  troops  in  1898.  On  the  12th  day  of 
April,  1900,  Congress  passed  an  act  (31 
Sut  at  L.  77,  80,  chap.  191)  $  11  of  which 
rrepvodnoed  in  the  margin)!  provided  for 
redring  the  Porto  Kican  coins  and  suhsti- 
totug  American  money  therefor. 

hi  the  pleading  on  the  part  of  the  plain- 
TxiS  below  the  foregoing  *  facts  were  averred, 
bst  no  averment  or  contention  was  made 
that  the  so-called  "executory  judgment" 
vtiefa  plaintiff  had  theretofore  obtained  con- 
ititiitcd  ret  judicata  as  to  the  question  now 
ia  issue. 

Hie  defendants  (appellants  herein)  put 
is  la  answer,-  setting  up  various  facts  un- 
BMftiary  to  be  here  adverted  to. 

They  also  averred  that  under  §  11  of  the 
Mt  of  Ongress,  above  mentioned,  they  had 
tfe  right  to  pay  the  instalments  due  on  the 
BOTtgage,  in  American  money  at  the  es- 
tablished rate  of  60  cents  in  the  coin  of 
tk  United  States  for  one  peso  of  Porto 
Rietn  coin. 

TW  trial  court,  in  its  judgment,  after 
redting  the  existence  of  the  executory  judg- 
sent  in  the  action  above-described  and  also 
ill  the  proceedings  in  the  case  before  it,  de- 
erKd  the  payment  of  the  interest  or  instal- 
senu  which  might  then  be  due,  or  there- 
after  to  grow  due,  to  the  plaintiff,  in 
I'sited  States  coin  at  the  rate  of  $1  thereof 
f'>T  each  peso  of  indebtedness.  Basing  its 
decree  wholly  upon  the  literal  language  of 
tibe  eontracty  the  court  said:  "It  appears 
^at  Don  Juan  Serralles  y  Colon  bound  him- 
Klf  to  make  the  payments  to  said  Carta- 
SHn.  bv  virtue  of  the  said  contract  of  sale, 
IB  mooer  current  in  commerce,  of  whatever 
e&iaage  it  uiay  be,  at  the  rate  of  100  cents  of 
the enrrent  money  for  each  peso;  it  is  plain 
wi  evident  that  the  heirs  of  said  Serralles 
«.«  bound  to  pay  in  dollnrs  all  the  instal- 
■eats  arising  from  the  same  contract,  or  the 
^oest  on  the  same,  for  dollars  are  the 
BBDcy  oirrent  at  present  in  this  island." 

An  appeal  was  taken  by  the  defendants  to 
,   Oe  aiqireme   court  on  the  ground,  among 


others,  that  the  judgment  of  the  district 
court  violated  articles  1281  and  1283  of  the 
Civil  Code.      The  articles  are  as  follows : 

"Art.  1281.  If  the  terms  of  a  contract 
are  clear  and  leave  no  doubt  as  to  the  in- 
tentions of  the  contracting  parties,  the  lit- 
eral sense  of  the  stipulations  shall  be  ob- 
served. 

"If  the  woras  should  appear  contrary  to 
the  evident  intention  of  the  contracting 
parties,  the  intention  shall  prevail." 

•"Art.  1283.  However  general  the  terms  of  [108] 
a  contract  may  be,  there  should  not  be 
understood  as  included  therein  things  and 
cases  different  from  those  with  regard  to 
which  the  persons  interested  intended  to 
contract." 

Further  ground  of  appeal  was  the  alleged 
violation  of  the  11th  section  of  the  act  of 
(ingress  above  mentioned,  under  which  ap- 
pellants claimed  the  right  to  pay  in  United 
States  coin  at  the  equivalent  value  of  60 
cents  for  each  peso. 

The  supreme  court,  in  due  time,  after  ar- 
gument, affirmed  the  judgment  of  the  court 
below  on  the  law,  holding  that  the  contract 
was  clear,  and  its  literal  terms  must  be  com- 
plied with.  It  did  not,  nor  did  the  district 
court,  hold  the  prior  judgment  to  be  res 
judicata. 

The  court  also  denied  the  right  claimed  by 
the  defendants  under  the  above-mentioned 
act  of  Congress,  to  pay  their  indebtedness 
at  the  rate  of  60  cents  of  American  money 
for  each  peso  of  such  indebtedness,  on  the 
ground  that  the  act  did  not  apply  to  such 
cases  as  the  one  before  the  court. 

Mr.  James  S.  Harlan  argued  the  cause 
and  filed  a  brief  for  appellants. 
No  brief  was  filed   for  appellee. 

Mr.  Justice  Feokliaiii,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  question  arises  herein  whether  this 
court  has  jurisdiction  to  hear  the  case,  up- 


tSec  11.  **Tliat  for  the  purpose  of  retiring  tbe 
P&rto  Rican  coins  now  in  circulation  in  Porto 
tioo.  aad  mbstitutlns  therefor  the  coins  of  tbe 
Taited  States,  the  Secretary  of  the  Treasury  Is 
^B«b7  authorized  to  redeem,  on  presentation 
^  Porto  Rico,  all  tbe  sliver  coins  of  Porto  Rico 
kMvn  as  the  peso,  and  all  other  silver  and  cop- 
ier Porto  Rican  coins  now  in  circulation  in 
Pttrto  Rko,  not  including  any  such  coins  that 
atr  b«  imported  into  Porto  Rico  after  tbe  first 
^  of  February,  nineteen  hundred,  at  the  pres- 
et CMtabUshed  rate  of  sixty  cents  in  the  coins 
^  tke  United  States  for  one  peso  of  Porto 
Kieu  coin,  and  for  all  minor  and  subsidiary 
cotes  tbe  tame  rate  of  exchange  shall  be  ap- 
pBfd.  Tl«  Porto  Rican  coins  so  purchased  or 
i«4c«acd  shall  be  recoined  at  the  expense  of 
^  Uiited  States,  under  the  direction  of  the 
Stoctixy  of  the  Treasury*  Into  such  coins  of 


the  United  States  now  authorized  by  law  as 
he  may  direct,  and  from  and  after  three  months 
after  the  date  when  this  act  shall  take  effect 
no  coins  shall  be  a  legal  tender,  in  payment 
of  debts  thereafter  contracted,  for  any  amount 
in  Porto  Rico,  except  those  of  the  United 
States:  and  whatever  sum  may  be  required  to 
carry  out  the  provisions  hereof,  and  to  pay 
all  expenses  that  may  be  incurred  in  connec- 
tion therewith,  is  hereby  appropriated,  and  tbe 
Secretary  of  the  Treasury  is  hereby  author- 
izcd  to  establish  such  regulations  and  employ 
such  agencies  as  may  be  necessary  to  accom- 
plish the  purposes  hereof:  Provided,  however. 
That  all  debts  owing  on  the  date  when  this  act 
shall  take  effect  shall  be  payable  in  the  coins  of 
Porto  Rico  now  in  circulation,  or  In  the  coinn 
of  the  United  States  at  the  rate  of  exchange 
above  named." 
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*fient  of  the  court  of  claims  for  the  recovery 
of  compensation  for  the  extra  distance 
traveled  was  affirmed. 

On  looking  at  this  contract  we  are  of 
opinion  that  it  evidently  contemplates  only 
such  change  in  coins  as  might  occur  while 
Porto  Rico  was  under  the  same  political 
power.  It  speaks  of  the  payment  of  the 
debt  in  the  money  current  in  commerce, 
whatever  may  be  the  coinage  of  the  money 
that,  as  such,  is  in  circulation  "in  this  prov- 
ince." The  words  "in  this  province" 
evidently  did  not  contemplate  any  change  of 
government,  but  only  a  possible  change 
of  coinage  under  the  same  government. 
It  may  be  assumed  that  in  1894  no  one 
[114]  could  have  contracted  *with  reference  to 
a  war  between  Spain  and  the  United 
States,  which  did  not  break  out  until  four 
years  thereafter,  nor  would  anyone  have 
contemplated  the  cession  of  Porto  Rico  to 
the  United  States,  and  the  entire  substitu- 
tion of  American  money  for  that  which  had 
theretofore  circulated  in  Porto  Rico,  and 
the  retirement  of  all  the  other  money. 

The  value  of  the  interest  sold  in  the  plan- 
tation was  agreed  by  both  parties,  at  the 
time  of  the  execution  of  the  instrument  of 
deed  and  mortgage,  to  be  18,000  pesos,  und 
so  it  was  plainly  stated  in  that  instniment. 
The  transaction  was  a  bona  fide  one,  pro- 
viding for  actual  conveyance  of  the  interest 
in  the  plantation,  and  there  was  plainly  no 
gambling  in  the  possible  changes  in  the 
value  of  the  coin,  which  might  take  place 
under  a  foreign  government,  when  the  var- 
ious payments  were  to  be  made.  The  par- 
ties evidently  had  no  thought  of  the  war,  or 
of  being  transferred  to  a  foreign  govern- 
ment as  a  result  thereof.  Under  the  cir- 
cumstances it  is  impossible  to  conceive  of 
sane  persons  agreeing  in  this  case  upon  the 
value  of  the  interest  purchased  and  sold, 
and  then  that  the  purchaser  should  further 
agree  to  pay  over  60  per  cent  more  than 
the  value  of  the  thing  purchased  if  it  should 
so  happen  in  the  future  that  different  coin- 
age might  be  in  circulation  under  a  differ- 
ent sovereignty,  which  would  effect  that 
result. 

The  question  may  be  asked,  What  did  the 
parties  mean  by  this  use  of  language,  if 
they  did  not  mean  precisely  what  the  courts 
be'ow  have  said  they  did,  and  where  ia  the 
justification  for  changing  the  interpretation 
as  gathered  from  their  language?  It  may 
not,  perhaps,  always  be  clear  to  see  and  de- 
termine what  parties  did  mean  by  the  Ian- 
guoge  they  used  in  a  contract,  and  at  the 
same  time  it  may  be  perfectly  clear  they 
did  not  mean  to  contract  with  reference  to 
what  the  courts  below  have  called  the  literal 
and  specific  import  of  the  language  actually 
used.  In  this  case  we  have  no  such  difficulty. 
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We  have  just  stated  what,  in  our  opinion,  tlie 
meaning  really  was,  and  that  it  was  aimed 
at  the  possible  change  in  coinage  or  of  the 
value  of  the  new  coin  under  the  decree  of 
the  government  of  Spain  itself.  •Why  that[115] 
contingency  should  have  presented  itself  is 
net  stated  clearly  as  a  fact  in  either  of  the 
judgments  of  the  courts  below.  (It  may  be 
here  remarked  that  the  judgments  of  those 
courts  also  partake  of  the  nature  of  findings 
of  fact  and  opinions  of  the  court  thereon.) 
There  is  a  recital  in  the  judgment  or  decree 
of  the  supreme  court  of  what  was  stated 
by  counsel  for  appellants  in  his  written 
cummunication  to  the  court,  and  which 
is  part  of  the  record,  and  that  state- 
ment was,  in  substance,  that  the  change 
was  contemplated  by  the  Spanish  govern- 
ment at  that  time  (1894),  by  which  the 
peso  then  in  circulation  was  to  be  retired, 
and  another  coin  was  to  be  issued  which 
would  be  worth  60  instead  of  57  cents  to  the 
peso,  and  it  was  with  that  contingency  in 
mind  that  the  parties  provided  as  they  did 
in  the  contract  in  question.  It  is  true  the 
supreme  court  does  not  find  the  fact  of  the 
existence  of  this  intention  on  the  part  of 
the  Spanish  government,  but,  in  giving  a 
statement  of  what  it  regarded  as  the  dis- 
tinction between  the  case  at  bar  and  one 
theretofore  decided  by  the  same  court,  in  a 
manned  seemingly  inconsistent  with  this 
decision  here,  the  supreme  court  said : 

*This  case  being  different  from  what  oc- 
curred in  the  case  of  Dona  Josefa  Cayol  j 
Julia,  and  the  agricultural  corporation  *BaI- 
seiro  and  Gergetti,*  wliich  case  was  recently 
decided  by  this  supreme  court,  and  in  which 
neither  of  the  parties  had  expressed  their 
will  in  so  clear  and  explicit  a  manner  as 
in  the  present  case,  nor  could  the  case  offer 
any  difficulty,  since  the  plaintiff  herself  had 
recognized  in  her  complaint — and  it  was  also 
proven  in  the  course  of  the  suit — that  the 
clause  of  the  deed,  the  application  of  which 
was  being  considered,  and  on  whicli  she 
based  her  claim  that  the  purchasers  Balseiro 
and  Georgetti  should  pay  her  the  interest 
on  that  part  of  the  price,  the  payment  of 
which  had  been  postponed,  in  American 
currency  without  the  discount  fixed  by 
the  government  of  the  United  States  for 
the  money  of  this  country,  had  been  estab- 
lished hy  the  parties  in  consideration  of 
the  exchange  of  the  Mexican  money,  whic!) 
had  already  been  announced  by  the  Sp^ni-'* 
government  *on  that  date  when  the  oontract[116] 
was  made,  for  which  reason  this  supreme 
court  had  to  dismiss  the  appeal  in  cassation 
interposed  by  the  plaintiff  Dona  Josefa 
Cayol,  from  the  judgment  rendered  by  the 
district  court  of  Arecibo,  denying  the  claim 
made  by  the  said  Dona  Josefa  Cayol,  the 
oourt  basing  its  decision  precisely  on  this 
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ttid  to  be,  in  Spanish  and  in  South  Amer- 
ktn  countries,  a  small  copper  or  nickel 
eoin.  in  value  six-tenths  of  a  cent  (actual), 
■ad  one  cent  ( nominal ) ;  the  one-hundredth 
vi  A  peso.  See  Standard  Dictionary  of  the 
&i|:lish  language.  The  centavo  being  worth 
nJlT  six-tenths  of  a  cent,  and  being  the 
flselunidredth  part  of  a  peso,  would,  of 
enoTse,  make  the  peso  worth  60  cents  in 
ioerican  money. 

Hie  11th  section  of  the  act  of  Congress, 
tinady  mentioned,  provides  for  the  redemp- 
ticD  of  all  silver  coins  of  Porto  Rico  known 
u  the  peso,  and  all  other  copper  and  Porto 
Skao  coins  in  circulation  in  Porto  Rico 
"tt  tke  present  established  rate  of  60 
entfi  in  the  coins  of  the  United  States 
iof  Me  peso  of  Porto  Rican  coin,  and  for 
ill  minor  and  subsidiary  coins  the  same 
nU  of  exchange  shall  be  applied."  The 
Cccjrress  thus  fixed  the  rate  of  exchange 
ii  tbe  redemption  of  these  coins,  and  it 
BiiBt  be  assumed  to  have  been  fixed  at  the 
uloe  of  the  peso  in  American  coin. 

From  these   facts   it  appears  to  us  that 
t^fiY  is  no  rational  doubt  that  at  the  time 
vbai  this  contract  was  executed  the  peso 
ffl  cireulation  in  Porto  Rico  was  worth  not 
*'  ♦"vcwd   r»0    cents,    American   money.     At 
be  time  when  the  money  was  due  under  the 
cuotract,  in  September,  1900,  it  is  admitted 
tkt  tU  the  pesos  and  centavos  theretofore 
13  cireulation    had   been   at  that  time   re- 
^«ined  by  the  United  States,  pursuant  to 
tAe  provisions  of  the  act  of  Congress,  and 
Uif  nK»>ey   in    circulation    in    Porto    Rico 
*i*  then  and  thereafter  the  money  of  the 
T'nited  States.     This  was  the  money  current 
ia  eommeree  in  Porto  Rico  and  was  in  cir- 
c^tion    and     accepted     therein    as    such 
t]BCHiey.    It  •is  now  claimed  by  the  appellee 
t^t,  ts  the  American  money  was  the  money 
ct  commerce,  and  was  alone  in  circulation, 
•be  WIS  entitled  in  September,  1900,  under 
tk  provisions  of  the  contract,  to  be  paid 
IW  cents,  or,   in  other  words,  $1   of  that 
wney  for  every  peso  of  indebtedness  owed 
t?  tlie  appellants,  either  then  due  or  there- 
after to  grow  due.     By  calling  the  centavo 
&  cat  in  American  money,  while  worth  but 
^-tenths  of  a  cent,  the  claim  id  made  that 
^  ctHitract  really  provided  for  the  pa3rment 
^  100  cents  of  American  money  for  every 
poo  of  indebtedness.     In  other  words,  a  cen- 
Uto  is  made  a  cent,  and  it  is  said  that  the 
ippelknta  promised  to  pay  100  cents  per 
I*so.   This   construction    of    the    contract 
^  been  npheld  by  the  courts  below  because, 
«  it  is  said,  the  strict  and   plain  letter 
^  tbe  otmtract  calls  for  it,  and  the  result 
B  tbat  the  appellants  are  adjudged  to  pay 
*'*''  W  per   cent    more    than    the    value 
^  ^  interest   they   purchased,   and   that 
■Bch  iDore  than  the  value  of  the  peso,  and 
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also  that  much  more  than  the  real  amount 
of  their  debt.  While  it  is  true  that  the 
silver  coinage  of  Porto  Rico,  known  as  the 
peso,  and  all  other  silver  and  copper  coins 
which  were  in  circulation  on  April  12,  1900, 
had  been  retired  before  September,  1900, 
and  that  the  money  then  current  in  com- 
merce in  Porto  Rico  was  American  money, 
we  do  not,  on  that  account,  think  that  the 
appellee  had  the  right  to  claihi  payment  of 
$1  in  American  money  for  each  peso  of  in- 
debtedness. The  centavo  is  not  a  cent.  It 
is  equal  to  but  six-tenths  of  a  cent,  and  the 
parties  contracted,  the  one  to  pay  and  the 
other  to  receive,  100  centavos  to  the  peso, 
not  100  cents  to  the  peso.  Although  the 
translator  seems  to  have  assumed  that  the 
word  "cents"  was  the  correct  and  accurate 
translation  of  the  word  "centavos,**  it  must 
be  remembered  that  the  contract  was  in  fact 
to  pay  centavos,  and  that  the  centavos  were 
in  fact,  as  we  think  is  plainly  shown  in  this 
record,  worth  only  about  six-tenths  of  a 
cent,  and  that  while  100  centavos  were 
worth  one  peso,  100  American  cents  were 
worth  $1,  or  above  60  per  cent  more  than 
the  same  number  of  centavos.  It  is  •entire- [1181 
ly  incredible  that  either  party  ever  meant 
any  such  result  as  is  now  contended  for  by 
the  appellee.  Even  if  it  were  conceded 
that  the  liberal  and  strict  construction  of 
the  contract  is  as  decided  by  the  courts 
below,  yet  we  are  clear  that  such  literal 
and  strict  construction  does  not  express  the 
real  intention  of  the  parties  when  the  con- 
tract was  made. 

Articles  1281  and  1283  of  the  Civil  Code 
of  Porto  Rico,  set  forth  in  the  foregoing 
statement,  show  the  law  to  be  in  Porto  Rico 
substantially  the  same  as  it  is  here;  that 
is,  that  where  it  is  plain  that  a  strict  and 
literal  construction  of  the  contract  does  not 
convey  the  real  meaning  of  the  parties,  such 
construction  is  not  to  be  entertained.  See 
cases  cited  in  United  States  v.  Utahf  N.  d 
C.  Stage  Co.  199  U.  S.  414,  ante.  251,  2G 
Sup.  Ct.  Rep.  69.  In  that  case  the  strict 
and  literal  construction  of  the  contract  was 
contended,  by  the  officers  of  the  government, 
to  be  its  proper  construction,  and  lience,  it 
was  argued,  when  the  contractor  might,  un- 
der the  provisions  of  his  contract,  be  re- 
quired to  perform  new  or  additional  mail, 
messenger,  or  transfer  service,  under  the 
authority  of  the  Postmaster  General,  with- 
out additional  compensation,  that  then  such 
official  could  require  such  additional  service 
as  arose  by  reason  of  the  establishment  of 
what  amounted  to  a  new  station,  which  ad- 
ditional service  required,  above  the  normal 
increase  of  service,  an  additional  distance 
to  be  traveled  in  wagons  of  over  300,000 
miles.  This  court  held  that  the  parties 
never  meant  any  such  thing,  and  the  judg- 
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MONTANA    CATHOLIC   MISSIONS,    Plff. 

in  Err,, 

V. 

MISSOULA   COUNTY,  State  of  Montana. 

(See  S.  C.  Reporter's  ed.  118-180.) 

Coiirts-^Jarlftdlctton  of  Federal  clrcnlt 
conrt— lack  of  merit  in  claim  of  Fed- 
eral qnestlon.~The  claim  that  gracing 
cattle  owned  by  a  Jesuit  society  are  exempt 
from  state  taxation,  based  either  upon  the 
thcor"  that,  because  the  Income  of  the  society 
was  devoted  to  the  charitable  work  of  Im- 
proving and  educating  the  Indians  on  the 
Flathead  reservation,  In  Montana,  the  entire 
beneficial  use  or  ownership  of  the  property 
taxed  was  in  tribal  Indians,  or  upon  the 
ground  that  the  Federal  government,  by  per- 
mitting and  approving  the  work  of  the  so- 
ciety, and  by  aiding  it  from  time  to  time  by 
making  appropriations  in  its  behalf,  bad  con- 
stituted it  one  of  the  agencies  to  carry  out 
Its  obligation  to  the  Indians, — is  too  clearly 
lacking  in  merit  to  confer  jurisdiction  on  a 
Federal  circuit  court. 

[No.  151.] 

Buhmitted    December    IS,    1905.    Decided 
Ja/nuary  2,  1906, 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  judgment  dismissing,  for 
want  of  jurisdiction,  a  suit  to  recover  taxes 
alleged  to  have  been  illegally  assessed.  Af' 
firmed. 

Statement  by  Mr.  Justice  PeokHani: 
The  plaintiff  in  error  commenced  this  ac- 
tion in  the  circuit  court  of  the  United 
States  for  the  district  of  Montana,  to  re- 
cover from  the  defendant  the  amount  of  cer- 
tain back  taxes,  which  it  alleged  had  been 
illegally  assessed.,  and  which  it  had  been 
compelled  to  pay  in  order  to  prevent  the 
seizure  and  sale  of  the  property  owned  by 
it,  and  upon  which  the  taxes  were  levied. 
Both  parties  to  the  action  were  residents  of 
the  state  of  Montana  at  the  time  it  was 
commenced.  The  defendant  demurred  to  the 
complaint  upon  the  ground,  among  others, 
that  the  court  had  no  jurisdiction  of  the 
person  of  the  defendant  or  of  the  subject- 
matter  of  the  action.  The  demurrer  was 
sustained  by  the  court,  and  the  complaint 
dismissed  on  the  sole  ground  that  it  had  no 
jurisdiction,  and  the  court  has  certified 
the  question  of  jurisdiction  directly  to  this 
court,  as  provided  for  in  the  5th  section  of 
the  act  of  1891.  26  Stat,  at  L.  827,  chap. 
617,  U.  S.  Comp.  SUt.  1901,  p.  549. 

Nom. — At  to  Federal  question  as  conferring 
jurUdictUm  on  United  States  courts — see  notes 
to  Montana  Ore-Purchasing  Co.  v.  Boston  ft  M. 
GonsoL  Copper  ft  S.  Min.  Co.  35  C.  C.  A.  7, 
and  Bailey  v.  Mosher,  11  C.  C.  A.  308. 
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The  following  is  the  complaint: 
The  plaintiff  above-named   complains  to 
the  court,  and  alleges: 

I.  That  it  is,  and  since  prior  to  the  year 
1890  has  been,  a  corporation  organized  and 
existing  under  the  provisions  of  chapter  34, 
fifth  division  of  the  Compiled  Statutes  of 
the  state  of  Montana,  relating  to  the  incor- 
poration of  religious,  benevolent,  and  other 
like  societies,  and  that  its  purposes  are  set 
forth  in  its  articles  of  incorporation  as  fol- 
lows: 

The  particular  business  or  object  of  said 
corporation  shall  be  to  hold  the  legal  title 
to  real  estate  in  the  territory  of  Montana, 
*for  the  use  and  in  trust  for  the  Society  of  [120] 
Jesus,  also  to  hold  and  in  trust  for  said  so- 
ciety all  funds,  property,  and  effects  of  said 
society,  or  any  members  thereof,  or  any 
person  or  persons,  corporation  or  corpora- 
tions, conveyed,  transferred,  delivered,  or  as- 
signed to  the  said  corporation,  for  the  uso 
and  benefit  of  said  society;  to  conduct, 
erect,  govern,  and  maintain  churches,  col- 
leges, schools,  and  libraries,  and  all  other 
such  necessary  and  useful  enterprises  as 
may  be  properly  connected  with  the  society 
and  corporation.  The  general  business  and 
object  of  said  corporation  shall  be  to  incul- 
cate and  further  the  interests  of  Christian 
education  among  the  inhabitants  of  the  ter- 
ritory of  Montana,  including  the  Indians 
and  other  residents  on  reservations  within 
the  said  territory,  and  also  to  advance  the 
interests  of  the  Christian  religion  through 
the  erection  and  maintenance  of  churches, 
colleges,  and  schools,  and  the  preaching  of 
the  Gospel. 

II.  The  Society  of  Jesus  referred  to  in 
the  said  articles  of  incorporation  is  an  asso- 
ciation or  order  of  ministers  of  the  Qospel, 
none  of  the  members  of  which  can,  under 
the  rules  of  the  said  order,  hold,  or  does 
hold,  any  property  in  his  own  right. 

III.  Plaintiff  further  avers  that  about 
the  year  1854  the  said  Society  of  Jesus  es- 
tablished a  mission  among  the  Flathead  In- 
dians, then  residing  in  the  western  portion 
of  what  is  now  the  state  of  Montana,  and 
stationed  among  them  members  of  the  said 
order,  with  directions  to  teach,  educate,  en- 
lighten, and  care  for  the  said  Indians. 
That  the  said  mission  being  so  established, 
members  of  the  said  order  so  deputed  went 
among  the  said  Indians,  and  from  about  th^ 
year  1854  to  the  present  time  have  oontitt- 
ued  in  the  work  of  teaching,  educarting,  and 
enlightening  the  said  Flathead  Indians. 

IV.  The  plaintiff  further  avers  that  since 
the  creation  of  the  Flathead  Indian  reserva- 
tion in  the  state  of  Montana,  members  of 
the  said  order,  commonly  known  as  Jesuit 
Fathers,  have,  by  the  direction  of  said  or- 

'  der  and  by  permission  of  the  Indians  living 

200  U.  8. 


1905. 


Sr.BRATJ.BB  V.  ESBBI. 


116-118 


nme  artiele  1283  of  the  Civil  Code,  the 
application  of  which  is  the  question  at  issue 
io  the  present  appeaL" 

True,  it  appears  to  have  heen  proved  in 
Ust  case,  what  the  record  does  not  show 
to  have  been  specifically  proved  here,  tliat 
there  was  at  the  time  this  contract  was  en- 
tered into  a  contemplated  exchange  of 
Boeey  to  be  circulated,  and  the  contem- 
pbted  change  had  been  announced  by  the 
Spanish  government  at  the  time  when 
the  contract  was  made.  But  this  fact 
is  not  a  necessity,  in  order  to  main- 
tain oar  view  of  the  proper  construction  of 
tk  contract,  for  it  simply  furnishes  what 
naj  be  termed  a  presumption  that  the  use 
o^tlie  language  as  to  the  payments  was 
Bade  with  reference  to  this  particular  and 
eoatemplated  exchange.  The  wholly  in- 
credible nature  of  the  contract,  if  construed 
ia  the  way  the  lower  courts  have  done,  is 
loae  the  less  apparent,  and  we  cannot  agree 
Tith  a  construction  which  binds  the  ap- 
pellaiits  to  pay  more  than  60  per  cent  than 
the  parties  agreed  the  interest  in  the  planta- 
tion was  worth,  and  just  that  amount  more 
titan  both  parties  supposed  was  to  be  paid. 

Ib  truth,  a  careful  reading  of  the  whole 
decree  of  the  supreme  court  ( while  also  con- 
sidering that  the  recitals  in  that  decree  of 
Batters  contained  in  the  appellants'  brief 
vere  not  negatived  by  the  court  as  to  mat- 
ten  of  fact,  the  case  being  decided  wholly 
spoQ  the  asserted  strict  construction  of  the 
eostrtet)  rather  leads  one  to  the  conclusion 
tSat  the  court  assumed  the  truth  of  those 
ndtala  as  to  the  contemplated  change  of 
coinage,  but  regarded  the  fact  as  immaterial 
Id  riew  of  what  it  thought  to  be  the  plain 
l&ngiia^  of  the  contract.  Of  course  we 
^  not  intimate  that  the  court,  below  was 
bound  to  deny  the  truth  of  the  recitals  or 
c^  it  was  to  be  taken  as  admitting  it. 
lt]We  only  •refer  to  it  in  passing,  in  connec- 
tkn  with  the  language  of  the  whole  decree, 
od  the  reasons  given  for  the  judgment,  as 
vme  ground  for  the  belief  that  the  court 
in  tact  assumed  the  truth  of  *the  recitals, 
bot  thonght  them  wholly  immaterial.  The 
eoort  also  pays  no  heed  to  the  evidence 
vhidi  was  received  upon  the  trial  of  the 
case,  showing  the  manner  in  which  settle- 
iKota  of  existing  debts  had  been  made  upon 
instnmients  like  the  one  in  question,  with 
or  without  the  particular  clause  as  tp  pay- 
Bota,  the  evidence  being  that  the  debts 
vvit  paid  at  the  rate  of  exchange  provided 
lor  in  the  act  of  Congress.  This,  of  course, 
KBst  have  been  upon  the  groimd  that  the 
*9rds  of  the  contract,  as  construed  by  the 
»ort,  governed. 

In  Son  Juan  v.  St.  John's  Gas  Co.  195 
t.  S.  510,  49  L.  ed.  299,  25  Sup.  Ct.  Rep. 
•%.  the  contention  was  that  the  money 
toon.  B. 


due  the  gas  company  for  lighting  the  street 
lamps  was  payable  in  Porto  Rican  money, 
but  this  court  said  that  the  contract  was 
for  payment  in  current  foreign  money,  ex- 
clusive of  Spanish  gold;  and  it  was  con- 
ceded that  if  the  foreign  current  money 
was  required  by  the  contract,  money  of  the 
United  States,  current  at  the  time  the  con- 
tract was  made,  was  within  the  contempla- 
tion of  the  parties.  Such  money  was  also 
current  in  the  island  when  performance  was 
due.  The  case  does  not  cover  the  one  at 
bar. 

Nor  is  the  debt  payable  at  the  rate  of 
100  cents  for  each  peso,  on  the  theory  that 
the  money  in  circulation  at  the  time  and 
place  for  the  performance  of  the  contract 
was  the  money  in  contemplation  of  the  par- 
ties thereto  in  the  absence  of  a  contract 
for  the  payment  in  some  other  money.  See 
195  U.  S.  510,  49  L.  ed.  299,  25  Sup.  Ct. 
Rep.  108,  cases  cited,  page  520,  L.  ed.  page 
304,  Sup.  Ct.  Rep.  108. 

There  was,  as  we  have  seen,  no  contract 
to  pay  in  American  money  at  the  rate  con- 
tended for  by  appellee.  In  providing  for  the 
withdrawal  of  all  coins  in  circulation  in 
Porto  Rico,  Congress  provided  at  the  same 
time  for  fixing  the  equivalent  between  those 
coins  and  American  coins  for  the  payment 
of  all  existing  debts.  This  was  simply 
fixing  the  value  of  those  coins  relatively  to 
their  value  in  American  coin  and  with  ref- 
erence to  the  payment  of  debts  then  exi^tinfj. 
All  money  then  unpaid  *on  this  mortgage[118] 
obligation  was  an  existing  debt  within  the 
act,  and  hence  might  be  paid  in  American 
money  at  the  rate  of  exchange  therein  spec- 
ified. The  withdrawal  of  the  coins  of 
Porto  Rico  in  circulation  at  the  time  of 
the  passage  of  the  act  of  Congress,  and  pro- 
vided for  therein,  did  not  take  legal  efl"ect, 
so  far  as  concerned  debts  then  existing, 
except  upon  the  condition  that  those  debts 
might  be  solved  in  the  coins  of  the  United 
States,  at  the  rate  of  exchange  stated  in 
th  act.  This  did  not  impair  or  change 
the  obligation  of  any  contract,  and  was 
but  an  exercise  of  power  to  fix  the  value 
of  the  coins  which  were  to  be  withdrawn, 
and  to  state  the  rate  of  exchange  at  which 
existing  debts  might  be  paid  in  American 
money;  and  as  there  was  no  contract  to 
pay  at  any  other  rate,  the  act  was  valid 
and  applied  to  this  case. 

We  are  of  opinion  that  the  appellants 
are  entitled  to  pay  the  balance  remaining 
unpaid  of  the  debt  secured  by  the  mortgage 
in  American  money,  at  the  rate  of  exchange 
prescribed  by  Congress. 

The  judgment  of  the  court  below  is  re- 
versed and  the  case  remanded  for  further 
proceedings  in  canformity  with  this  opinion. 

Reversed. 
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MONTANA    CATHOLIC   MISSIONS,    Plff. 

in  Err., 

V. 

MISSOULA   COUNTY,  State  of  Montana. 

(See  S.  C.  Reporter's  ed.  118-180.) 

CourtB^Jarlftdlctton  of  Federal  clrcnlt 
conrt— laek  of  merit  In  elatm  of  Fed- 
eral question.— The  claim  that  grazing 
cattle  owned  hy  a  Jesuit  society  are  exempt 
from  state  taxation,  based  either  upon  the 
thcor*'  that,  because  the  income  of  the  society 
was  deyoted  to  the  charitable  work  of  im- 
proving and  educating  the  Indians  on  the 
Flathead  reservation,  in  Montana,  the  entire 
beneficial  use  or  ownership  of  the  property 
taxed  was  in  tribal  Indians,  or  upon  the 
ground  that  the  Federal  government,  by  per- 
mitting and  approving  the  work  of  the  so 
ciety,  and  by  aiding  it  from  time  to  time  by 
making  appropriations  in  its  behalf,  had  con- 
stituted it  one  of  the  agencies  to  carry  out 
its  obligation  to  the  Indians, — is  too  clearly 
lacking  in  merit  to  confer  Jurisdiction  on  a 
Federal  circuit  court. 

[No.  151.] 

Buhmitted    December     IS,    1905.    Decided 
January  2,  1906. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  judgment  dismissing,  for 
want  of  jurisdiction,  a  suit  to  recover  taxes 
alleged  to  have  been  illegally  assessed.  Af- 
firmed. 

Statement  by  Mr.  Justice  Peokluiiiit 
The  plaintiff  in  error  commenced  this  ac- 
tion in  the  circuit  court  of  the  United 
States  for  the  district  of  Montana,  to  re- 
cover from  the  defendant  the  amount  of  cer- 
tain back  taxes,  which  it  alleged  had  been 
illegally  assessed.,  and  which  it  had  been 
compelled  to  pay  in  order  to  prevent  the 
seizure  and  sale  of  the  property  owned  by 
it,  and  upon  which  the  taxes  were  levied. 
Both  parties  to  the  action  were  residents  of 
the  state  of  Montana  at  the  time  it  was 
commenced.  The  defendant  demurred  to  the 
complaint  upon  the  ground,  among  others, 
that  the  court  had  no  jurisdiction  of  the 
person  of  the  defendant  or  of  the  subject- 
matter  of  the  action.  The  demurrer  was 
sustained  by  the  court,  and  the  complaint 
dismissed  on  the  sole  ground  that  it  had  no 
jurisdiction,  and  the  court  has  certified 
the  question  of  jurisdiction  directly  to  this 
court,  as  provided  for  in  the  5th  section  of 
the  act  of  1891.  26  Stat,  at  L.  827,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  549. 

Nom. — A8  to  Federal  queaUon  aa  conferring 
fnrisdiction  on  United  States  courts — see  notes 
to  Montana  Ore-Purchasing  Co.  v.  Boston  ft  M. 
Gonaol.  Copper  &  8.  Min.  Co.  35  C.  C.  A.  7, 
and  Bailey  v.  Mosher,  11  C.  C.  A.  808. 
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The  following  is  the  complaint: 
The  plaintiff  above-named   complains  to 
the  court,  and  alleges: 

I.  That  it  is,  and  since  prior  to  the  year 
1890  has  been,  a  corporation  organized  and 
existing  under  the  provisions  of  chapter  34, 
fifth  division  of  the  Compiled  Statutes  of 
the  state  of  Montana,  relating  to  the  incor- 
poration of  religious,  benevolent,  and  other 
like  societies,  and  that  its  purposes  are  set 
forth  in  its  articles  of  incorporation  as  fol- 
lows: 

The  particular  business  or  object  of  said 
corporation  shall  be  to  hold  the  legal  title 
to  real  estate  in  the  territory  of  Montana, 
*for  the  use  and  in  trust  for  the  Society  of  [120] 
Jesus,  also  to  hold  and  in  trust  for  said  so- 
ciety all  funds,  property,  and  effects  of  said 
society,  or  any  members  thereof,  or  any 
person  or  persons,  corporation  or  corpora- 
tions, conveyed,  transferred,  delivered,  or  as- 
signed to  the  said  corporation,  for  the  use 
and  benefit  of  said  society;  to  conduct, 
erect,  govern,  and  maintain  churches,  col- 
leges, schools,  and  libraries,  and  all  other 
such  necessary  and  useful  enterprises  as 
may  be  properly  connected  with  the  society 
and  corporation.  The  general  business  and 
object  of  said  corporation  shall  be  to  incul- 
cate and  further  the  interests  of  Christian 
education  among  the  inhabitants  of  the  ter- 
ritory of  Montana,  including  the  Indians 
and  other  residents  on  reservations  within 
the  said  territory,  and  also  to  advance  the 
interests  of  the  Christian  religion  through 
the  erection  and  maintenance  of  churches, 
colleges,  and  schools,  and  the  preaching  of 
the  Gospel. 

II.  The  Society  of  Jesus  referred  to  in 
the  said  articles  of  incorporation  is  an  asso- 
ciation or  order  of  ministers  of  the  Gospel, 
none  of  the  members  of  which  can,  under 
the  rules  of  the  said  order,  hold,  or  does 
hold,  any  property  in  his  own  right. 

III.  Plaintiff  further  avers  that  about 
the  year  1854  the  said  Society  of  Jesus  es- 
tablished a  mission  among  the  Flathead  In- 
dians, then  residing  in  the  western  portion 
of  what  is  now  the  state  of  Montana,  and 
stationed  among  them  members  of  the  said 
order,  with  directions  to  teach,  educate,  en- 
lighten, and  care  for  the  said  Indians. 
That  the  said  mission  being  so  established, 
members  of  the  said  order  so  deputed  went 
among  the  said  Indians,  and  from  about  th^ 
year  1854  to  the  present  time  have  contin- 
ued in  the  work  of  teaching,  educarting,  and 
enlightening  the  said  Flathead  Indians. 

IV.  The  plaintiff  further  avers  that  since 
the  creation  of  the  Flathead  Indian  reserva- 
tion in  the  state  of  Montana,  members  of 
the  said  order,  oommonly  known  as  Jesuit 
Fathers,  have,  by  the  direction  of  said  or- 

1  der  and  by  permission  of  the  Indiana  living 
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lid  entitled  to  live  within  the  same,  and 
t^  gorenmient  of  the  United  States,  been 
I]  permitted  to  reside  within  the  said  •reser- 
ntion  for  the  purpose  of  teaching  and  edu- 
aiing  the  Indians  residing  thereon,  and  that 
tLfT  hare  been,  during  all  of  said  period, 
Oifitiiuouslj  engaged  in  the  work  of  teach- 
is;  and  educating  the  said  Indians. 

7.  That  with  the  permission  of  the  In- 
ditia  inhabiting^  and  entitled  to  inhabit  the 
sAid  reser\'ation  and  the  government  of  the 
liited  States,  the  said  Jesuit  Fathers  have 
«otbtnicted  on  the  said  reservation,  at 
frett  expense,  extensive  school  buildings, 
I  «itk  dormitories,  and  in  connection  there- 
with, for  the  purpose  of  teaching  the  said 
laditns  the  manual  arts,  a  blacksmith  shop, 
ngon  shop,  printing  office,  saddlery  shop, 
<boe  shops,  hakeries,  and  other  shops  of 
IDtt  character,  and,  with  the  same  purpose, 
mitiTate  fields  and  gardens. 

VL  That  for  the  more  successful  con- 
duct of  the  training  and  education  of  the 
ladians,  the  said  Jesuit  Fathers  take  into 
their  care  and  custody  at  tender  ages  the 
children  of  the  said  Indians,  and  keep  them 
ti  the  said  schools,  and  clothe,  feed,  and 
i»uae  them  until  they  arrive  at  mature 
jwrs,  and  that  they  now  have,  and  for 
Eore  than  ten  years  last  past  have  had,  in 
t^  charge  and  care,  upwards  of  two  hun- 
dred aad  fifty  of  the  children  of  the  Indians 
nading  on,  and  entitled  to  reside  on,  the 
iftid  resen^ation. 

VIL  That  for  many  years  the  govem- 
»Ai  of  the  United  States,  in  recognition  of 
the  value  of  the  work  of  the  said  Jesuit 
Fathers  in  the  training  and  education  of 
^  said  Indians,  appropriated  and  paid  to 
t^  Urge  siuns  of  money  for  the  purpose 
^i  earrring  on  the  said  work  of  educating 
t^  said  Indians  and  caring  for  their  chil- 
dno.  bat  that  such  contributions  are  no 
•eager  made  by  the  government. 

VIIL  That  with  a  view  to  provide  means 
bf  the  carrying  on  of  the  said  work  of  edu- 
otiof  the  said  Indians  the  said  Jesuit 
Fathers  have  acquired  a  large  band  of  neat 
«*ttle,  which  roam  over  and  feed  upon  the 
»id  reservation.  That  the  right  to  keep 
ud  graze  the  said  cattle  upon  the  lands  in- 
<^^^><ied  within  the  said  reservation  was,  long 
pnor  to  the  year  1895,  frranted  to  the  Jes- 
nt  Fathers  by  the  Indians  residing  upon 
K^U  laid  reservation  'and  entitled  to  reside 
^-•reon,  which  right  was  confirmed  by  the 
^oiescence  and  permission  of  the  govem- 
wat  of  the  United  States,  and  that  the 
ttttle  BOW  owned  by  them  or  by  the  plain- 
^  herein,  as  hereinafter  set  out,  now 
P^  upon  the  lands  included  within  the 
***4  rcMTvation  by  the  express  permission 
•^  tte  Indians  residing  and  entitled  to  re- 
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side  thereon,  and  oi  the  government  of  the 
United  States. 

IX.  That  a  large  number  of  the  said  cat- 
tle are  annually  killed  and  consumed  as 
food  by  the  children  of  the  Indians  so  re- 
siding on  and  entitled  to  reside  on  the  said 
reservation,  and  who  are  imder  the  care  of 
the  said  Jesuit  Fathers,  as  aforesaid,  and  by 
the  fathers  in  charge  of  the  said  children, 
and  assistants  employed  by  them  in  the 
work  of  educating  the  said  Indians,  and 
that  others  of  said  cattle  are  annually 
shipped  to  Eastern  markets,  and  the  income 
derived  from  the  sale  of  the  same  is  devoted 
to,  and  used  exclusively  for,  the  work  car- 
ried on  by  the  said  fathers  on  the  said  res- 
ervation, of  educating  the  said  Indians,  as 
hereinbefore  set  out,  and  that  all  the  said 
income  is  consumed  in  the  said  work. 

X.  That  a  large  portion  of  the  work  of 
rounding  up  the  said  cattle,  branding,  and 
otherwise  caring  for  them,  slaughtering 
and  shipping  the  same,  is  done  by  the  Indi- 
ans residing  on  the  said  reservation,  imder 
the  direction  of  the  said  fathers,  and  that 
the  said  Indians  are  enabled  by  this  em- 
ployment to  earn  in  part  a  livelihood,  and 
are  instructed  and  gain  experience  in  the 
business  and  occupation  of  cattle  raising, 
and  are  encouraged  themselves  to  engage  in 
it, — a  business  for  the  conduct  of  which  the 
said  reservation  is  particularly  adapted. 

XI.  That  prior  to  the  year  1895  all  prop- 
erty so  as  aforesaid  acquired  by  the  said 
Jesuit  Fathers  was  conveyed  to  the  plain- 
tifiT  herein,  to  hold  the  same  in  trust  for  the 
said  Jesuit  Fathers,  and  tha^  by  such  con- 
veyance it  now  has  the  legal  title  to  all  of 
the  cattle  acquired  by  the  said  Jesuit  Fa- 
thers on  the  said  reservation,  and  the  in- 
creases thereof.  And  plaintiff  avers  that  it 
is,  and  at  all  times  since  its  organization 
has  been,  an  institution  of  purely  public 
charity,  and  that  all  of  the  cattle  now 
*owned  by  it,  or  which  have  been  owned  by  [183 J 
it  since  the  year  1895,  or  at  any  time,  have 
been  and  are  used  exclusively  for  educa- 
tional purposes,  as  hereinbefore  set  forth. 

XII.  And  plaintiff  further  avers  that  it 
is  its  purpose  in  the  future  to  devote  all 
cattle  now  on  the  said  reservation,  or  which 
it  may  acquire  thereon,  and  any  income 
derived  from  the  sale  of  the  same,  to  the 
same  purposes  to  which  they  have  hereto- 
fore been  devoted,  as  hereinbefore  set  out, 
and  that  it  has  no  purpose  now,  nor  has 
it  had  at  any  time  any  purpose,  to  devote 
any  portion  of  said  cattle  or  any  income  de- 
rived from  the  sale  of  the  same  to  any  pur- 
pose other  than  the  education  and  training 
of  the  Indians  residing  or  entitled  to  reside 
on  the  said  reservation,  and  that  it  never 
has  made,  and  does  not  contemplate  making, 
any  profit  out  of  the  raising  of  the  said 
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cattle,  with  the  intent  to  devote  the  same . 
to  any  other  purpose. 

XIII.  And  plaintiff  avers  that,  notwith- 
standing the  facts  aforesaid,  the  defendant, 
county  of  Missoula,  which  is  one  of  the 
counties  of  the  state  of  Montana,  through 
its  treasurer,  annually,  since  the  year  1897, 
has  demanded  of  the  plaintiff  that  it  pay 
to  the  said  county  taxes  upon  all  cattle 
owned  by  it  and  being  upon  the  said  reser- 
vation, and  threatened  to  seize  and  sell  the 
said  cattle  or  so  much  thereof  as  might  be 
necessary  to  satisfy  the  taxes  demanded  un- 
less the  same  should  be  paid. 

XIV.  That  pursuant  to  such  demand,  and 
to  prevent  the  seizure  and  sale  of  the  said 
cattle,  or  so  many  thereof  as  might  be 
necessary,  the  plaintiff,  under  protest,  on 
or  about  November  23,  1898,  paid  to  the 
said  county  and  to  its  treasurer,  who  turned 
the  same  over  to  the  said  county  as  taxes 
claimed  by  it  to  be  due  on  account  of  cattle 
owned  by  the  said  plaintiff  on  the  said  res- 
ervation for  the  years  1897  and  1898,  the 
sum  of  $1,257.48;  that  the  plaintiff,  under 
protest,  on  or  about  November  22,  1899, 
paid  to  the  said  county  and  to  its  treasurer, 
who  turned  the  same  over  to  the  said 
county,  as  taxes  claimed  by  it  to  be  due  on 
account  of  cattle  owned  by  the  said  plain- 
tiff on  said  reservation  for  the  year  1899, 
the  sum  of  $867.82;  that  the  plaintiff,  un- 
der protest,  on  or  about  November  26,  1900, 

[124] paid  *to  the  said  county  and  its  treasurer, 
who  turned  the  same  over  to  the  said  coun- 
ty, as  taxes  claimed  by  it  to  be  due  on  ac- 
count of  cattl^  owned  by  the  said  plaintiff, 
on  the  said  reservation  for  the  year  1900, 
the  sum  of  $661.20;  and  that  plaintiff,  un- 
der protest,  on  or  about  November  26,  1901, 
paid  to  the  said  county  and  to  its  treasurer, 
who  turned  the  same  over  to  said  county, 
as  taxes  claimed  by  it  to  be  due  on  account 
of  cattle  owned  by  the  said  plaintiff  on  the 
said  reservation  for  the  year  1901,  the  sum 
of  $321.95;  and  plaintiff  avers  that  it  nei- 
ther had  nor  owned  any  cattle  "at  any  time 
since  1895,"  in  the  county  of  Missoula., 
state  of  Montana,  except  such  cattle  as  it 
held  on  the  said  reservation  as  hereinbefore 
set  out,  and  that  the  said  taxes  were  exact- 
ed of  it  upon  the  said  cattle.  "All  of  which 
were  reared  on  the  said  reservation,  and  fed 
on  grasses  and  herbage  grown  thereon." 

XV.  And  now  plaintiff  avers  that  the  de- 
fendant is  indebted  to  it  on  account  of  said 
payments,  by  it  made,  as  hereinbefore  set 
out,  in  the  sum  of  three  thousand  one  hun- 
dred and  eight  and  45/100  dollars  ($3,108.- 
45),  with  interest  on  the  sum  of  $1,257.48 
from  the  23d  day  of  November,  1898, 
amounting  to  $345.66 ;  for  interest  on  $867.- 
82  from  the  22d  day  of  November,  1899, 
amounting  to  $169.35;  for  interest  on  the 
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sum  of  (^1.20  from  the  26th  day  of  Novem- 
ber, 1900,  amounting  to  $75.55;  and  for  in- 
terest on  the  sum  of  $321.95  from  the  26th 
day  of  November,  1901,  amounting  to  the 
sum  of  $11.03. 

Wherefore  plaintiff  demands  judgment 
for  said  amounts,  together  with  interest  as 
above  set  forth,  and  for  its  costs. 

Mr,  Thomas  J.  Walsli  submitted  the 
cause  for  plaintiff  in  error: 

When  by  reason  of  a  Federal  question 
being  involved,  the  jurisdiction  of  ihe  cir- 
cuit court  is  properly  invoked,  it  is  not 
limited  to  a  determination  of  the  Federal 
question,  but  it  may  proceed  and  determine 
every  question  in  the  case. 

tfew  Orleans,  M,  d  T.  R.  Co.  v.  MissU- 
sippi,  102  U.  S.  135,  26  L.  ed.  96;  Little 
York  Oold^Washing  d  Water  Oo.  v.  Keyes, 
96  U.  S.  199,  24  L.  ed.  656;  Briscoe  v. 
Southern  Kansas  R.  Co.  40  Fed.  277;  0«- 
hom  V.  Bank  of  United  States,  9  Wheat, 
821,  822,  6  L.  ed.  224;  Manigault  v.  Ward, 
123   Fed.   707. 

It  is  not  necessary  that  the  contention 
made  by  the  plaintiff  with  reference  to  its 
rights  under  the  Constitution  or  laws  of 
the  United  States  shall  appear  sound  te 
the  court.  If  the  claim  of  the  plaintiff 
is  apparently  made  in  good  faith,  and 
is  not  a  frivolous  one,  the  United  States 
court  has  jurisdiction. 

Illinois  C.  R.  Co,  v.  Adams,  180  U.  S, 
28,  45  L.  ed.  410,  21  Sup.  Ot  Rep.  251; 
Illinois  C,  R.  Co,  v.  Chicago,  176  U.  S.  646, 
44  L.  ed.  622,  20  Sup.  Ct.  Rep.  509;  St, 
Paul,  M,  d  M,  R,  Co,  v.  St,  Paul  d  N,  P. 
R.  Co.  15  C.  C.  A.  167,  52  U.  S.  App.  372, 
68  Fed.  2;  St,  Louis,  I,  M,  d.S,  R,  Co,  t. 
Da/ois,  132  Fed.  629. 

The  property  of  tribal  Indians  is  not 
taxable  by  the   state. 

The  Kansas  Indians  {Blue  Jacket  v.  Jom^ 
son  County)   5  Wall.  757,  18  L.  ed.  073. 

To  whatever  extent  these  cattle  are  taxed, 
the  lands  of  these  Indians  are  rendered 
just  so  much  less  productive  to  them.  The 
net  results  to  them  from  their  lands  are 
diminished  by  just  exactly  the  amount  of 
the  tax.  It  operates,  in  effect,  the  same  as 
would  a  tax  upon  the  lands. 

Income  Tarn  Cases  {Pollock  v.  Farmers^ 
Loan  d  T,  Co,)  157  U.  S.  429,  39  L.  ed. 
759,  15  Sup.  Ct.  Rep.  673;  State,  Sisters  of 
Charity,  Prosecutor,  v.  Chatham  Twp.  52 
N.  J.  L.  373,  9  L.R.A.  198,  20  Atl.  292. 

The  state  can  do  nothing  that  will  de- 
stroy or  impair  the  efficacy  of  the  guardian- 
ship of  the  United  States  over  the  Indians. 

State  V.  Cooney,  77  Minn.  518,  80  N.  W. 
696;  United  States  v.  Rickert,  188  U.  S. 
432,  47  L.  ed.  532,  23  Sup.  Ct,  Rep.  47«. 

The  schools  erected  by  the  Fathers,  as 
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««n  IS  the  rarious  shops  and  mills  in  con- 
lection  with  them,  and  these  cattle,  be- 
ozDe.  and  have  become,  means  and  instru- 
BOitaiities  of  the  general  government  to 
OTTT  out  its  purposes  and  to  fulfil  its 
titttj  obligations;  and  that  the  means  and 
isctnimentalities  of  the  general  govern- 
iKo:  ire  not  subject  to  taxation  by  the 
Mates  is  a  proposition  of  Federal  law  that 
ku  long  been  settled. 

WCulloch  T.  Maryland,  4  Wheat.  316, 
4  L  ed.  579;  Pctge  ▼.  Pierce  County,  25 
WuL  6,  64  Pac  801;  Van  Allen  v.  The 
lut*9org  iChurchiU  v.  Utioa)  3  Wall. 
r3.  18  L.  ed.  229. 

T\itn  is  no  more  right  in  the  state  to 
tix  the  cattle  referred  to  in  the  complaint 
tku  there  is  to  seise  and  sell  for  taxes 
QC  them  the  school  appliances,  the  press  in 
tie  printing  shop,  or  the  stock  of  supplies 
io  tie  blacksmith  shop,  the  wagon  shop,  or 
t^<  harness  shop. 

Methodist  Episcopal  Church,  South,  Book 
iciit*,  V.  Hinton,  92  Tenn.  188,  19  L.R.A. 
•S?.  21  S.  W.  321 ;  State  v.  Fisk  University, 
r.  Tfnn-  233,  10  S.  W.  284;  Vew  Haven 
T.  Fheffteld  Sci^mtific  School,  59  Conn.  163, 
t2  Atl.  156;  Cooper  Hospital,  Prosecutor, 
T  Burdsall,  63  N.  J.  L.  85,  42  Atl.  853; 
Fuie,  Sisters  of  Charity,  Prosecutor,  v. 
Clatkam  Ttcp.  supra;  State,  Long  Branch 
Firtmfn's  Relief  Asso.,  Prosecutor,  v.  John- 
K%.  62  \.  J.  L.  625,  43  Atl.  573 ;  Cassiano 
T.  Vnuline  Academy,  64  Tex.  673;  People 
ex  rrl.  Blackburn  v.  Barton,  63  App.  Div. 
551.  71  X.  Y.  Supp.  933. 

The  property  in  question  here  is  vested 
ii  a  purely  chajitable  corporation,  is  not 
■objert,  like  the  property  of  an  individual, 
to  be  applied  to  such  purposes  as  may  suit 
*M  Thim  or  caprice  of  the  owner.  But 
^ides.  it  is,  as  has  been  declared  by  this 
«oart  impressed    wth   a  public  character. 

Clmrrh  of  Jesus  Christ  of  L.  D.  S.  v. 
r«r«i  States,  136  U.  S.  1,  34  L.  ed.  481,  10 
Supi  Ct.  Rep-  792. 

The  appropriation  of  any  part  of  the 
property  upon  which  these  taxes  were  lev- 
ied to  any  purposes  foreign  to  those  for 
vkich  the  plaintiff  in  error  was  incorpo- 
ated  could  be  restrained  by  the  state  (Peo- 
Ik  a  rtl  ElUrt  ▼.  Cogswell,  113  Cal.  129, 
15  LR.A.  269,  45  Pac  270),  which  is 
pennitted  to  maintain  the  action  by  reason 
of  the  public  interest  in  the  property  as 
*ril  as  by  reason  of  the  fact  that,  from 
iodefiniteness  in  the  designation  of  the  bene- 
fi«*rie*.--a  characteristic  of  charitable 
tniits  {Russell  v.  Allen,  107  U.  S.  163,  27 
\  ed.  397,  2  Sup.  Ct.  Rep.  327 ) ,— no  in- 
dxridnal  can  assert  a  sufficient  definite  legal 
Interest  in  the  property   to  maintain   the 


action.  Not  only  that,  but  the  circum- 
stances under  which  it  was  acquired  by  the 
plaintiff  in  error  should  doubtless  furnish 
ground  to  a  court  of  equity  to  compel  it 
to  discharge  its  obvious  moral  obligation  to 
devote  it  exclusively  to  the  benefit  of  the 
Indians  on  the  reservation.  These  circum- 
stances furnish  abundant  ground  for  the 
claim  that  the  permission  of  the  govern- 
ment, and  of  the  Indians,  to  the  Fathers, 
to  graze  and  rear  these  cattle  on  the  reser- 
vation, was  given  only  in  pursuance  of  a 
tacit  and  implied  agreement  on  their  part 
that  they  would  devote  the  same  to  the 
nurture,  education,  and  enlightenment  of 
the  Indians. 

2  Perry,  Tr.   733. 

An  agreement  may  be  implied  from  the 
acts  of  the  parties,  the  circumstances  and 
conditions  of  their  business  relations,  and 
particularly  by  reason  of,  or  pursuant  to, 
a  uniform  practice  extending  through  years, 
though  express  words  may  not  have  been 
employed  to  indicate  the  agreement. 

Hayes  v.  Union  Mercantile  Co.  27  Mont. 
264,  fO  Pac.  975;  Rice  v.  Rice,  104  Mich. 
371,  62  N.  W.  833. 

Trusts  raised  in  consequence  of  an  agree- 
ment on  the  part  of  a  party  acquiring  prop- 
erty to  hold  it  for,  or  devote  it  to,  specific 
purposes,  are  not  at  all  uncommon. 

3  Pom.  Eq.  Jur.  1055. 

Often  equity  implies  such  an  understand- 
ing without  anything  like  a  definite  agree-' 
ment  on  the  part  of  the  donor  so  to  hold  it. 

Curdy  v.  Berton,  79  Cal.  420,  5  L.R.A. 
189,  12  Am.  St.  Rep.  157,  21  Pac.  858. 

If  the  plaintiff  in  error  claims  in  good 
faith,  and  not  wholly  without  reason,  that 
the  Indians  are  interested  in  the  cattle  in 
question,  the  jurisdiction  is  properly  in- 
voked, and  the  court  must  then  determine 
whether  that  interest  in  fact  exists,  and, 
if  it  does,  whether,  by  reason  of  it,  the 
property 'is  exempt. 

City  R.  Co.  V.  Citizens*  Street  R.  Co. 
166  U.  S.  557,  41  L.  ed.  1114,  17  Sup.  Ct. 
Rep.  663. 

It  is  true  the  complaint  does  not  point 
out  the  specific  provision  of  the  Constitu- 
tion or  the  particular  statute  or  treaty 
that  is  to  be  construed,  or  in  virtue  of 
which  the  right  is  claimed;  but  it  is  not 
essential,  and  it  would  violate  all  rules  of 
pleading,  to  do  so. 

Crystal  Springs  Land  d  Water  Co.  v.  Los 
Angeles,  76  Fed.  153;  Bridge  Proprs.  v. 
Hohoken  Land  d  Improv.  Co.  1  Wall.  116- 
143,  17  L.  ed.  571-576;  McCullough  v.  Vir- 
ginia, 172  U.  S.  102-118,  43  L.  ed.  382-388, 
19  Sup.  Ct.  Rep.  134. 

No  counsel  for  defendant  in  error. 
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Mr.  Justice  PeoUtani,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

There  is  nothing  on  the  face  of  the  com- 
plaint above  set  forth  to  show  either  the 
existence  of  any  question  involving  the  con- 
struction or  application  of  the  Federal 
Constitution,  or  that  the  constitutionality 
of  any  law  of  the  United  States,  or  the 
validity  or  construction  of  any  treaty  made 
under  its  authority,  was  drawn  in  question. 
This  must  appear  in  the  complaint  by  the 
statement  in  legal  and  logical  form,  such 
as  good  pleading  requires.  Arhuckle  v. 
Blackburn,  191  U.  8.  405,  413,  48  L.  ed. 
239,  241,  24  Sup.  Ct.  Rep.  148;  Spencer  v. 
Duplan  Silk  Co,  191  U.  S.  526,  530,  48  L.  ed. 
287,  290,  24  Sup.  Ct.  Rep.  174.  It  must 
appear  that  the  suit  really  and  substan- 
tially involves  a  controversy  of  such  a  char- 
acter. This  pleading  seems  simply  to  be  a 
claim  that  the  plaintiff  is  exempt  from  tax- 
ation on  the  cattle  which  it  owns,  because 
it  is  an  institution  of  purely  public  char- 
ity; and  it  would  seem  from  that  fact  that 
it  was  claiming  such  exemption  undef  some 
act  of  the  state  of  Montajia,  and  that  its 
right  to  recover  back  these  taxes  depended 
[127]  upon  a  statute  of  that  state.  *There  ia  no 
provision  in  the  Federal  Constitution,  nei- 
ther is  there  any  Federal  law,  nor  any  treaty 
between  the  United  States  and  the  Indians, 
that  is  referred  to  in  the  complaint,  and  it 
is  not  averred  therein  that  the  claim  of  the 
plaintiff  to  be  exempt  from  taxation  is 
founded  upon  any  constitutional  provision 
or  law  or  treaty  of  the  United  States.  It 
cannot  be  assumed,  from  any  averment  in 
the  complaint,  that  the  allied  right  of  a 
private  owner  of*  property  to  be  exempt 
from  taxation  thereon,  because  it  was  de- 
voted to  purposes  of  charity  among  the 
Indians,  was  founded  upon  any  Federal 
ground.  On  the  contrary,  it  would  seem  to 
be  plain  that  it  was  based  upon  some  stat- 
ute of  the  state  wherein  the  tax  was  im- 
posed and  collected,  which  exempted  from 
state  taxation  property  wholly  devoted  to 
charity.  The  case  is,  therefore,  not  one 
which,  from  the  subject-matter  of  the  con- 
troversy, is  apparently  and  in  its  essence  of 
a  Federal  nature,  or  one  that  involved  any 
of  the  foregoing  questions  of  Federal  right. 
Stoaiford  v.  Templeton,  185  U.  S.  487,  46 
L.  ed.  1005,  22  Sup.  Ct.  Rep.  783. 

But  it  ia  now  urged  that  the  entire  bene- 
ficial use  or  ownership  of  the  property 
taxed  is  in  tribal  Indians,  and  that  it  is, 
therefore,  not  subject  to  taxation  by  or  tm- 
der  state  authority;  also  that  the  property 
is  nuide  use  of  by  the  Federal  government, 
and  that  it  is  one  of  the  means  and  instru- 
mentalities adopted  by  it  through  which  it 
eaniea  out  its  governmental  purposee;  and 
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such  property  is,  therefore,  not  subject  to 
be  taxed  by  the  state. 

That  the  entire  beneficial  use  or  owner- 
ship of  the  property  taxed  is  in  tribal 
Indians,  while  the  legal  title  only  is  in 
plaintiff,  is  not  alleged  in  the  complaint, 
and  such  a  conclusion  does  not  follow  from 
the  allegations  to  be  foUnd  in  that  pleading. 
It  is  true  that  tlie  property  of  Indians  liv- 
ing in  the  tribal  state,  and  so  recognized 
by  the  government,  is  withdrawn  from  the 
operation  of  state  laws,  and  is  exempt  from 
taxation  thereunder.  The  Kanaaa  Indians 
{Blue  Jacket  v.  Johneen  County)  5  Wall. 
737,  757,  18  L.  ed.  667,  673;  United  States 
V.  Riokert,  188  U.  S.  432,  47  L.  ed.  532, 
23  Sup.  Ct.  Rep.  478.  The  expression 
''beneficial  use"  or  "beneficial  ownership  or 
interest"  in  property  is  quite  frequent  in 
the  *law,  and  means,  in  this  connection,  such [128] 
a  right  to  its  enjoyment  as  exists  where 
the  legal  title  is  in  one  person  and  the 
right  to  such  beneficial  use  or  interest  is 
in  another,  and  where  such  right  is  recog- 
nized by*  law,  and  can  be  enforced  by  the 
courts,  at  the  suit  of  such  owner  or  of  some 
one  in  his  behalf.  And  one  is  also  sai^  to 
have  the  beneficial  ownership  of  land  who 
has  done  everything  to  entitle  him  to  a 
patent  from  the  government,  -and  who, 
therefore,  has  the  l^gal  right  to  such  patent, 
and  all  that  remains  to  be  done  is  for  the 
proper  officer  to  issue  it.  Wisconsin  C.  R, 
Co,  V.  Price  County,  133  U.  S.  496,  33  L. 
ed.  687,  10  Sup.  Ct.  Rep.  341 ;  Central  P,  R. 
Co,  V.  Nevada,  162  U.  S.  512,  40  L.  ed.  1057, 
16  Sup.  Ct.  Rep.  885.  In  such  ease  the 
land  is  taxable  to  such  owner,  though  he 
has  not  the  legal  title.  He  is  the  bene- 
ficial owner.  If  such  were  the  case  here, 
it  might  then  be  said  that  the  Indians  real- 
ly owned  such  property,  and  that  it  was 
therefore  exempt  from  taxation.  But,  as 
we  have  said,  there  is  no  such  averment  in 
the  complaint,  and  no  such  inference  can  be 
drawn  from  the  facts  therein  set  forth. 
Taking  the  complaint  as  it  is,  it  shows  on 
its  face  that  the  Indians  have  neither  any 
legal  nor  equitable  title  to  the  property, 
neither  have  they  any  l^gal  or  equitable 
right  to  its  beneficial  use;  and  it  also  ap- 
pears from  the  complaint  that  the  property 
is  owned  unconditionally  and  absolutely  by 
the  plaintiff.  The  plaintiff,  as  the  owner 
of  these  cattle,  may,  at  any  time,  abandon 
its  present  manner  of  using  them,  and  may 
devote  them,  or  any  income  arising  from 
their  ownership,  to  any  other  purpose  it  may 
choose,  and  the  India|is  would  have  no  legal 
right  of  complaint.  The  plaintiff  might  re- 
fuse to  spend  another  dollar  upon  the  In- 
dians upon  these  reservations,  and  refuse  to 
further  maintain  or  aid  them  in  any  way 
whatever,  and  no  right  of  the  Indians  would 
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be  therebj  riolated,  nor  eould  they  call  np- 
oa  the  ooarts  to  enforce  the  application  of 
the  plaintiff's  property,  or  the  income  there- 
of, to  the  same  purposes  the  plaintiff  had 
theretofore  applied  them.    There  is  nothing 
IB  Church  of  Jesu8  Christ,  L.  D.  8,  ▼.  United 
States,  136  U.  &  7,  34  L.  ed.  480,  10  Sup. 
Ct  Rep.  792,  which,  in  the  remotest  degree, 
applies  to  this  case.    This  court  has  here- 
Voiore  determined  that  the  Indians'  interest 
^]in  tiiis  kind  of  property,  'situated  on  their 
RKryation,   was   not   sulBcient   to   exempt 
saeh  property,  when  owned  by  private  in- 
dfridnaU,  from  taxation.     Thomas  v.  Oay, 
\m  U.  S.  264,  42  L.  ed.  740,  18  Sup.  Qt. 
B«p,  340;    Wagoner  v.   Evatis,    170   U.   S. 
588,  42  L.  ed.  1154,  18  Sup.  Ct.  Rep.  730. 
In  the  first  of  above-cited  cases  the  right 
to  graze  over  the  reservation  was  leased  by 
the  Indiana,  to  the  owners  of  the  cattle,  and 
it  was  alleged  that  if  the  cattle  were  taxed 
the  value  of  the  lands  would  be  reduced, 
beeaose  the  owners  of  the  cattle  would  not 
pij  as  much  for  the  right  to  graze  as  they 
Toold  if  their  cattle  were  not  subjected  to 
taxation,  and  that  therefore  the  tax  was,  in 
effect  and  substance,  upon  the  land.    This 
emzrt  held  that  the  tax  put  upon  the  cattle 
of  Uie  lessees  was  too  remote  and  indirect 
to  be  deemed  a  tax  upon  the  lands  or  privi- 
leges of  the  Indians,  citing  New  York,  L, 
E.  d  W.  R.  Co.  V.  Pennsylvania,  158  U.  S. 
431, 39  L.  ed.  1043,  15  Sup.  Ct.  Rep.  896,  and 
other  eases,  as  authority  for  the  decision. 
This  is  reaffirmed  in  tHe  second  case  above 
cited.    In  this  case  the  Indians  have  not 
rrea  given  a  lease,  and  the  owners  are  not 
^iged  to  pay  anything  for  the  privilege 
cf  grazing,  and  may,  as  we  have  said,  de- 
vote the  property,  or  the  income  thereof,  to 
purposes    wholly    foreign    to    the    Indians 
themselves.     However  meritorious  the  con- 
^vft  of  the  owners  of  the  cattle  may  be,  in 
devoting  the  income  or  any  portion  of  the 
prisdpal  of  their  property  to  the  charitable 
voik  of  improving  and  educating  the  In- 
^iut  (and  we  eordially  admit  the  merit  of 
mdi  eonduct),  we  cannot  see  that  there  is, 
«  that  account,  the  least  claim   for  ex- 
QBpticm  from  taxation  because  of  any  Fed- 
oal  provision,  constitutional  or  otherwise. 
Nor  is  tiiere  any  merit  in  the  proposition 
that  the  plaintiff  is  made  use  of  by  the 
poferement  of  the  United  States,  and  is  one 
of  the  means  used  by  it  to  carry  out  its 
flhUgations  to  the  Indians,  under  the  Con- 
■titation  or  laws  of  the  United  States,  and 
^t  tiierefore  the  property  of  the  plaintiff 
v^oeh  is  thus  used  is  not  subject  to  state 
tixatioiL    No  such  averment  of  fact  is  to 
^  found  in  the  pleading;  nor  does  any  such 
eoodnsion  arise  from  the  facts  which  ap- 
pear therein.    Hie  government  may  lease 
a  holding  from  a  private  owner  for  the 
tOOU.i. 


purpose  of  better  carrying  on  its  govern- 
mental duties,  and  yet  the  building  is  not 
*such  an  instrumentality  of  government  as  [130] 
prevents  its  taxation  by  or  imder  state  au- 
thority. Congress  has  not  constituted  this 
corporation  an  agency  of  its  own  for  the 
purpose  of  discharging  any  duties  which  the 
government  may  owe  to  the  Indians.  It 
has,  as  the  complaint  avers,  made  in  the 
past  some  appropriations  from  time  to  time 
to  the  corporation  to  aid  it  in  its  own 
work  among  the  Indians,  but  that  is  far 
from  eonstituting  the  corporation  an  agency 
of  its  own,  to  carry  into  effect  its  own  gov- 
ernmental powers,  granted  by  the  Consti- 
tution or  by  law.  And  even  such  appro- 
priations ceased  years  ago. 

The  case,  in  short,  is  one  of  that  class 
where  we  have  frequently  held  that  the 
claim  of  a  Federal  question  must  have  some 
foundation  of  plausibility  (8t,  Joseph  d  O. 
/.  B.  Co.  V.  Steele,  167  U.  S.  659,  42  L.  ed. 
315,  17  Sup.  Ct.  Rep.  925;  McCain  v.  Des 
Moines,  174  U.  S.  168,  43  L.  ed.  936,  19 
Sup.  Ct.  Rep.  644)  in  order  to  give  jurisdic- 
tion.   This  has  none. 

The  Circuit  Court  toas  right  in  refusing 
jurisdiction,  a/nd  its  judgment  dismissing 
the  complaint  on  account  of  the  lack  there- 
of is  affirmed* 


ELEANORA  D.  SPEER,  in  Her  Own  Be- 
half and  by  Envory  Speer,  Her  Husband 
and  Next  Friend,  James  Mosher,  One  of 
the  Substituted  Trustees  under  the  Last 
Will  and  Testament  of  Ethelbert  Carroll 
Morgan,  Deceased,  and  Anna  M.  Mosher, 
Appts,, 

V. 

MICHAEL  J.  COLBERT,  One  of  the  Sub- 
stituted Trustees  under  the  Last  Will  and 
Testament  of  Ethelbert  Morgan,  Deceased, 
et  al, 

(See  S.  C.  Reporter's  ed.  180-147.) 

1.  Wills— bequest  to  eorporatlon— mis- 
nomer.—The    institution     incorporated     as 

NOTB. — On  devises  for  charitable  uses — see 
notes  to  Inglis  v.  Sailor's  Snug  Harbor,  7  L. 
ed.  U.  S.  617,  and  Vidal  v.  Philadelphia,  11  L. 
ed.  U.  S.  205. 

As  to  bequests  for  religious  purposes — see 
notes  to  Cottman  v.  Grace,  8  L.R.A.  145,  and 
Bullard  v.  Chandler,  6  L.R.A.  104. 

On  bequests  for  educational  purposes — see 
notes  to  Bullard  v.  Chandler,  5  L.R.A.  104, 
and  Penny  v.  Croul,  5  L.R.A.  858. 

As  to  power  of  a  court  of  equity  to  remove 
a  trustee  or  appoint  at  new  trustee — see  note 
to  May  V.  May,  42  L.  ed.  U.   S.  179. 

On  uncertainty  in  bequests — see  notes  to 
Cottman  v.  Grace,  &  L.R.A.  146;  Stratton  v. 
Physio-Medical  Institute,  5  L.R.A.  S3,  and 
Heiskoll  T.  Chickasaw  Lodge  No.  8,  4  L.R.A. 
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SUFBEME  COUBT  Or  THE  UNITED  STATES. 
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•The  President  and  Directors  of  Georgetown 
College*'  by  the  act  of  Congress  of  June  10. 
1844  (6  Stat  at  L.  912,  chap.  41),  which  ex- 
pressly provides  that  no  misnomer  of  a  cor- 
poration shall  defeat  or  annul  any  donation, 
is  entitled  to  the  property  bequeathed  to 
"Georgetown  University  in  the  District  of  Col- 
ombia," where  there  is  not,  in  such  District, 
any  such  incorporated  institution  of  learning 
as  "Georgetown  University,"  separate  from 
and  independent  of  "Georgetown  College." 

S.  liVills— beqneat*  for  rellvlov*  pur- 
poses.—Religious  control  exercised  over  in- 
corporated institutions  which  are  not  sec- 
tarian institutions  under  their  charters  does 
not  make  them  such  within  the  meaning  of 
D.  C.  Rev.  Stat.  8  467,  and  |  34  of  the  Mary- 
land Bill  of  Rights,  invalidating  gifts  and  de- 
vises for  religious  purposes,  unless  made  at 
least  one  month  before  the  death  of  the  donor 
or  testator. 

8.  l¥Ills— beavest  to  educational  Instl- 
tatlon  for  colonial  researcb.— The  pow- 
er conferred  upon  Georgetown  College  by  the 
act  of  June  10,  1844  (6  Stat,  at  L.  912,  chap. 
41),  to  give  instruction  in  the  liberal  arts 
and  sciences,  enables  it  to  take  a  bequest  to 
be  used  and  held  as  an  endowment  for  the 
prosecution  of  research  in  the  colonial  history 
of  Maryland  and  the  territory  embraced  in 
the  District  of  Columbia,  and  the  obtaining 
and  preserving  of  archives  and  papers  re- 
lating to  that  subject 

4.  Trnnto— deatb  or  resignation  of 
tmstees— appointment  of  succes- 
sors.—The  death  or  resignation  of  the  trus- 
tees named  in  a  will,  who  are  directed  to  pay 
and  see  to  the  application  of  a  bequest  to  an 
educational  Institution,  to  be  held  and  used 
as  an  endowment  for  the  purposes  of  colo- 
nial research,  does  not  cause  the  trust  to  fall, 
but  the  court  may  appoint  their  successors. 

6«  'Wills— uncertaintr        In        bequest.- 

Uncertainty  as  to  the  amount  cannot  suc- 
cessfully l)e  urged  to  defeat  the  bequest  of  a 
Bum  not  exceeding  $5,000,  to  be  equally  di- 
vided between  two  named  charitable  institu- 
tions, which  the  testator  directs  to  be  made 
in  the  event  of  the  invalidity  of  a  prior  be- 
quest of  a  sum  not  exceeding  $5,000  for 
another  purpose. 

O*  'Wills— uncertainty  in  bequest.— 
A  bequest  of  a  sufficient  sum,  not  to  exceed 
$3,000,  the  income  to  be  applied  to  maintain 
a  scholarship  in  a  medical  college,  is  not 
void  for  any  uncertainty  as  to  the  amount. 

7,  'Wills— uncertainty  in  bequest.— 
The  discretion  to  be  exercised  by  the  trus- 
tees  under   a   will    in   selecting   the  medical 

college  in  which  a  scholarship  is  to  be  main- 
tained does  not  avoid  the  bequest,  where  the 

testator  expressed  his  preference  for  George- 
town College,  if  the  scholarship  could  be 
maintained  In  that  institution,  and  if  not, 
directed  that  It  be  a  scholarship  in  some 
medical  college  In  the  District  of  Columbia. 

[No.  153.] 

Argued  Decemher  IS,  14,  1905,      Decided 

January  2,  1906. 
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APPEAL  from  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment construing  a  will,  entered  by  that  court 
upon  reversing  the  judgment  of  the  Supreme 
Court  of  that  District.     Affirmed, 

See  same  case  below,  24  A  pp.  D.  C.  187. 

Statement  by  Mr.  Justice  PeoUtamt 
One  of  the  app'ellants,  Mrs.  Speer,  on 
the  5th  of  March,  1901,  filed  this  bill  in  her 
own  behalf  and  by  her  husband  and  next 
friend,  Emory  Speer,  in  the  supreme  court 
of  the  District  of  Columbia,  to  obtain  a 
judicial  construction  of  the  will  of  her  de- 
ceased brother,  Ethelbert  Carroll  Morgan, 
\v4io  died,  testate,  on  May  5,  1891,  a  resident; 
of  the  District  of  Columbia.  Answers  to  the 
bill  were  duly  filed  and  the  supreme  court 
gave  judgment  construing  the  will,  which, 
upon  appeal  to  the  court  of  appeals  of  the 
District  of  Columbia,  was  reversed,  and  judg- 
ment was  entered,  construing  the  will,  by 
the  court  of  appeals.  From  that  judgment 
Mrs.  Speer,  together  with  some  of  the  parties 
defendant  in  the  suit,  appealed,  and  brought 
the  case  here  for  review. 

The  will  in  question  was  executed  on  the 
22d  day  of  April,  1891,  and  the  testator  died 
May  5,  1891.  He  was  never  married,  and 
left  as  his  next  of  kin  and  heirs  at  law  two 
brothers  and  three  sisters,  viz. :  James  D.  and 
Cecil  Morgan,  and  Mrs.  Speer,  the  plaintiff 
in  this  suit,  and  Mrs.  Anna  M.  Mosher  and 
Mrs.  Ada  M.  Hill.  He  appointed  William 
J.  Stephenson  and  John  H.  Magruder  the 
executors  and  trustees  of  his  will,  the  former 
of  whom  subsequently  died  and  the  *Iatter[132'| 
resigned,  and  Michael  J.  Colbert  and  James 
Mosher  were  duly  appointed  by  the  court  as 
substituted  trustees  under  the  will.  The 
estate  of  the  testator  was  treated  by  him 
in  his  will  as  consisting  of  two  parts, — that 
which  he  had  himself  accumulated,  and  that 
which  came  to  him  through  the  will  of  his 
father,  who  died  in  June,  1889.  His  own 
accumulations  amounted  to  a  little  over 
$23,000,  while  the  estate  which  he  received 
from  his  fatlicr  somewhat  exceeded  $55,000, 
the  total  being  a  trifle  over  $78,000.  The 
estate  of  the  deceased  had  been  received  by 
the  substituted  trustees,  Colbert  and  Mosher, 
when  this  bill  was  filed  by  Mrs.  Speer  against 
them,  and  also  against  Mrs.  Anna  M.  Mosher. 
the  wife  of  James  Mosher,  and  a  sister  of  the 
testator,  and  also  against  the  two  corpora- 
tions incorporated  as  St.  Vincent's  Orphan 
Asylum  and  as  Trustees  of  St.  Joseph's  Male 
Orphan  Asylum,  both  being  in  the  District 
of  Columbia,  who  were  made  parties  because, 
as  the  plaintiff  alleges  in  her  bill,  they  claim 
to  he  the  beneficiaries,  under  the  clauses  of 
the  wUl  of  the  testator,  leaving  a  legacy  to 
be  equally  divided  between  St.  Vincent's  and 
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;k  dtj  of  Washington,  and  in  order  that 
ibfj  might  make  proof  of  their  identity,  if 
i£T  existed,  with  the  St.  Vincent,  and  also 
vith  the  St.  Joseph,  Catholic  Orphan  Asy- 
loms.  mentioned  in  the  will,  and  that  they 
mig^t  be  bound  by  the  adjudication  whidi 
Bigbt  be  made  by  the  court  in  all  respects 
krealter;  and  also  against  John  D.  Whit- 
uj,  James  P.  Fagan,  Edward  McTammany, 
Jtmes  B.  Becker,  and  Edward  I.  Devitt,  who, 
the  plaintiff  alleged,  claimed  to  be,  by  succes- 
oom  the  president  and  directors  of  George- 
tovB  College,  and  who,  as  such,  claimed  an 
interest  in  the  estate  of  the  testator,  under 
t^  danses  of  his  will  mentioning  George- 
tovn  University,  in  the  District  of  Columbia ; 
lad  the  plaintiff  alleged  that  they  were  made 
^aidants  in  order  that  they  might  make 
proof  of  suceession  to  the  original  incorpo- 
mors  of  Georgetown  College,  and  that  their 
diisa  to  the  legacy  mentioned  in  the  will 
Ulsi^t  be  'adjudicated  by  the  court.  The  bill 
a]]^^  that  the  will  of  the  testator  was  duly 
ididtted  to  probate  in  the  proper  court  in 
tbe  District  of  Columbia.  After  making  cer- 
taiA  provisions,  not  here  material,  the  will 
(4  the  testator  is  as  follows: 

"All  the  rest  and  residue  of  my  estate  real, 
fenosal  and  mixed  of  which  I  am  now  pos- 
sessed or  shall  possess  at  my  death  (other 
t^n  my  share  under  my  father's  will  of 
viiieh  I  would  become  possessed  at  my 
Dcther'i  death)  1  give  bequeath  and  devise 
to  mv  trustees  hereinafter  named  and  their 
Win  and  asfli;rns  with  full  power  to  sell 
coBTer  mortga're  and  reinvest,  in  trust  never- 
t^es  to  apply  the  income  and  profits  to 
t^  ase  and  benefit  of  my  sisters  Eleanora 
Speer  wife  of  Emory  Speer  and  Minnie 
^ktba  wife  of  James  Mosher  in  equal  parts 
firing  their  lives  and  at  their  death  to 
^Ter  and  convey  eaich  sister's  share  to  her 
Boe  and  if  either  sister  die  without  issue 
Hriig  at  her  death,  to  deliver  and  convey 
lud  part  to  the  survivor  or  her  issue  if  any 
sBme  her. 

'"And  if  my  said  two  sisters  shall  both  die 
ktring  no  issue  living  at  their  deaths  I 
direct  my  said  trustees  to  deliver  and  convey 
ill  tbe  said  rest  and  remainder  of  my  estate 
(exeqiUDg  niy  share  aforesaid  tmder  my 
fither's  will)  to  Georgetown  University  in 
tike  District  of  Columbia  to  be  an  endowment 
is  equal  shares  of  the  literary  and  medical 
departments  hereof. 

•         •*•••  • 

''And  I  hereby  give  bequeath  and  devise 
uy  ajMl  all  the  estate  real  personal  and 
noed  devised  to  me  under  my  father's  will 
■■d  to  which  I  become  entitled  to  have  and 
T<^^««  upon  my  mother's  death  to  my  trus- 
ts hereinafter  named  their  heirs  and 
**»i?ntt  forever  with  full  power  to  sell  con- 
^^  U.  S.  U.  S..  Book  60. 


nevertheless  to  pay  and  see  to  the  applica- 
tion of 

"First  the  sum  of  ten  thousand  ($10,000) 
dollars  to  Georgetown  University  in  the  Dis- 
trict of  0)lumbia  to  be  used  and  held  as  an 
endowment  for  the  prosecution  of  research 
in  the  colonial  history  of  Maryland  and  the 
territory  now  embraced  in  the  District  of 
Columbia  and  obtaining  and  preserving  *ar-[134] 
chives  and  papers  having  relation  thereto, 
and  known  as  the  James  Ethelbert  Morgan 
fund. 

"Second  a  sum  not  to  exceed  five  thousand 
($5,000)  dollars  to  be  applied  and  expended 
under  the  personal  supervision  of  my  trus- 
tees to  the  purchase  and  erection  of  a  chime 
of  bells  and  either  a  side  altar  or  memorial 
window  or  a  bell  and  either  a  side  altar  or 
a  memorial  window  for  some  one  Catholic 
church  .  .  .  said  cliurch  to  be  in  the 
District  and  to— designated  by  my  mother 
by  her  last  will  or  otherwise  and  if  she  fail 
so  to  do  I  direct  my  trustees  to  carry  out 
this  trust  as  a  memorial  of  my  mother  Nora 
Morgan  and  donate  the  same  to  some  Catho- 
lic church  .  .  .  giving  a  preference,  if 
there  be  one,  built  by  the  Jesuits.  And  in 
event  this  clause  &  gift  be  void  1  direct 
said  sum  not  exceeding  $5,000  five  thousand 
dollars  shall  be  equally  divided  between  St. 
Vincents'  and  St.  Joseph's  Catholic  orphan 
asylums  in  the  city  of  Washington. 

"Third.  A  sufficient  sum  not  to  exceed 
three  thousand  dollars  the  income  to  be 
applied  to  maintain  a  scholarship  in  the 
study  of  medicine  preferably  in  Georgetown 
University;  otherwise  in  some  medical  col- 
lege in  the  District,  to  be  known  as  the  E. 
Carroll  Morgan  scholarship. 

"Fourth,  the  sum  of  five  thousand  ($5000) 
dollars  to  form  a  fund  known  as  the  E. 
Carroll  Morgan  fund  or  scholarship  to  be 
applied  as  I  may  hereafter  verbally  indicate 
to  my  trustees  or  if  1  fail,  as  my  trustees 
with  the  advice  of  proper  persons  may  de- 
cide to  the  maintenance  of  a  scientific  de- 
partment, or  the  foundation  and  the  appli- 
cation of  the  income  to  a  scholarship  in  the 
classical  department,  in  the  University  of 
Georgetown  in  the  District  of  Columbia- 
That  the  qualifications  imder  both  or  either 
of  the  two  last  clauses  of  this  will  shall  be 
that  the  applicant  be  bom  in  the  District  of 
Columbia'  and  at  the  time  or  within  a  year 
a  student  in  a  Catholic  or  a  public  school  of 
the  District  of  Columbia  and  most  excellent 
in  a  competitive  examination  conducted  by 
the  faculty  of  the  University  of  Georgetown 

"And  lastly  as  to  all  the  rest  nnd  re«»i''^v 
of  my  aforesaid  ^share  of  my  father's  estate  [135] 
my  said  trustees  their  heirs  and  assigns 
shall  hold  the  same  for  the  benefit  of  my 
aforesaid  sisters  Ellenora  and  Minnie  upon 
26  405 


135-137 


SUFBEICE  GOUBT  OF  THE  UNITED  STATES. 


Oct.  Teem, 


^e  same  limitations  conditions  remainders 
4  t  and  powers  and  in  the  same  manner  as  the 
trustees  under  my  father's  will,  will  then 
hold  retain  and  possess  the  'remainder'  and 
lulk  of  the  respective  shares  of  my  said  two 
jisters  I  wish  my  brother  Cecil  to  have  my 
share  of  my  father's  library  I  nominate  and 
appoint  William  J.  Stephenson  and  John  H. 
Magruder  my  executors  and  trustees  of  this 
my  last  will  and  testament. 

"In  witness  whereof  I  have  signed  and 
sealed  and  published  and  declared  this  as 
my  will  ttiis  22nd  day  of  April,  1891." 

The  plaintiff  alleged  that  the  bequest  and 
devise  to  Georgetown  University,  upon  the 
death  of  the  two  sisters,  without  issue  living 
at  the  time  of  their  death,  were  void,  be- 
cause, as  alleged,  there  was  no  such  incor- 
porated institution  in  the  District  of  Colum- 
bia as  Georgetown  University,  capable  of  tak- 
ing the  bequest  and  devise,  and  also  upon  the 
ground  that,  assuming  there  was  a  simple 
misnomer,  and  that  Georgetown  College  was 
meant  instead  of  Georgetown  University,  yet, 
even  upon  that  assumption,  Georgetown 
College  was  incapable  of  taking  the  devise 
and  bequest,  because  it  was  imder  the  super- 
vision and  control  of  the  Order  of  Jesuits, 
and  that  the  college  was  therefore  a  secta- 
rian institution.  It  was  also  averred  that 
the  bequest  of  $10,000  to  Georgetown  Univer- 
sity in  the  District  of  Columbia,  to  be  used 
and  held  as  an  endowment  for  the  prosecu- 
tion of  research  in  the  colonial  history  of 
Maryland  and  the  territory  now  embraced  in 
the  District  of  Columbia,  "was  void,  upon  the 
same  ground,  and  also  because  there  was  no 
charter  power  or  authority  in  Georgetown 
College  (assuming  that  institution  to  be 
meant)  to  receive  the  bequest."  Also  that 
the  bequest  of  a  sum  not  to  exceed  the 
amount  of  $5,000,  to  be  applied  and  expended 
under  the  personal  supervision  of  the  trus- 
tees, for  the  purchase  and  erection  of  a  chime 
of  bells,  etc.,  was  void  as  was  also  the  alter- 
native bequest  of  an  amount  not  to  exceed 
[186]  that  sum  for  *the  benefit  of  the  two  Catholic 
orphan  asylums  in  the  city  of  Washington, 
the  alternative  bequest  being  void  on  the 
ground  that  those  asylums  were  under  the 
charge  and  control  of  persons  belonging  to 
religious  orders,  and  therefore  incapable  of 
taking  the  bequest,  and  on  the  further 
ground  that  the  amount  of  the  bequest  was 
uncertain.  The  bill  averred  also  that  the 
remaining  bequest  of  a  sum  not  to  exceed 
$3,000,  and  also  the  bequest  of  $5,000,  for 
the  purpose  of  maintaining  and  founding 
scholarships,  etc.,  were  void,  because  of  their 
uncertainty  and  the  want  of  clearly  defined 
conditions  under  which  the  funds  should  bo 
applied.  The  defendants  answered  the  bill 
and  none  of  them  conceded  the  validity  oi 
the  claims  made  therein.  Colbert,  one  of  the 
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substituted  trustees,  and  also  John  D.  Whit> 
ney  and  others,  for  and  on  behalf  of  the 
president  and  directors  of  Georgetown  Col- 
lege, and  also  the  trustees  of  St.  Joseph*! 
Male  Orphan  Asylum  and  of  St.  Vincent'i 
Orphan  Asylum,  all  claimed  the  validity  of 
the  bequests  contained  in  the  will,  while  tht 
answer  of  Mosher,  the  other  substituted  tru*- 
tee,  simply  expresMd  his  willingness  thtt 
the  provisions  of  the  will  of  the  testator 
should  be  given  effect  and  carried  out  only 
so  far  as  they  were  legal  and  valid. 

On  the  trial  proof  was  taken  in  regard  to 
the  name  and  corporate  status  of  Georgetown 
College,  claiming  the  devises  and  bequests 
made  to  and  on  behalf  of  Georgetown  Univer' 
sity. 

The  supreme  court,  in  an  elaborate  opis* 
ion  (reported  in  31  Wash.  L.  Rep.  630,  646 1, 
held  that  the  devises  and  bequests  to  trus- 
tees named  in  the  will,  of  the  testator's  «§< 
tate,  exclusive  of  that  which  came  to  him 
under  the  will  of  his  father,  were  valid  and 
effectual.  The  court  also  held  that  all  tb« 
clauses  and  subclauses  in  the  will  of  the  tet^ 
tator,  disposing  of  property  acquired  by  thi 
testator  under  his  father's  will,  were  voiJ^ 
and  that  the  property  therein  Bp<4cen  of  be 
came  part  of  the  residuum  of  the  estate  ol 
the  testator,  and  vested  in  the  benefidaritt 
entitled  to  take  under  the  residuary  cUum 
of  the  will.  The  court  of  appeals,  upon  reviff^ 
*of  this  judgment,  held  that  the  clauses  ul 
the  will  were  valid,  except  the  bequest  of  "4 
sum  not  to  exceed  five  thousand  dollars,"  U 
be  expended  under  the  personal  superrisioi 
of  the  trustees  in  the  purchase  and  erect  ioc 
of  a  chime  of  bells,  and  the  erection  of  u 
altar  or  memorial  window,  etc.;  but  thi 
alternative  bequest  of  the  sum  not  to  exceed 
$5,000,  to  be  equally  divided  between  St 
Vincent  and  St.  Joseph's  Orphan  Asylums  it 
the  city  of  W^ashington,  was  good.  It  alM 
held  that  the  clause  in  the  will,  providing  Ui\ 
the  application  of  $5,000  to  form  a  fund  t^ 
be  known  as  the  £.  Carroll  Morgan  fund  oi 
scholarship,  to  be  applied  as  ''I  [the  testator; 
may  hereafter  verbally  indicate  to  my  tms 
tees  or  if  I  fail,  as  my  trustees  with  the  ad 
vice  of  proper  persons  may  decide,  to  liM 
maintenance  of  a  scientific  department,  oi 
the  foundation  and  the  application  of  th 
income  to  a  scholarship  in  the  classical  d4 
])artment  in  the  University  of  Georgetown  il 
the  District  of  Columbia,"  was  void.  N^ 
appeal  has  been  taken  from  this  laat  portioi 
of  the  judgment  of  the  court  of  appeals. 

Mr,     Oomw«7    Robissoa    argued     Xk 

cause  and  filed  a  brief  for  appellants: 

A  college  is  an  organised  assembly  a 
collection  of  persons  established  by  law  a» 
empowered  to  co-operate  for  the  perfdrm 
ance  of  some  special  function,  or  for   th 
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promotkm  of  Bome  given  object,  which  maj 
be  edccaUonal,  political,  ecclesiaatical,  or 
idaitifie  in  its  character. 

ST  Am.  &  Eng.  Enc.  Law,  p.  682;  Black, 
Uw  Diet  College,  p.  220. 

In  the  most  common  use  of  the  word, 
it  (eollege)  designates  an  institution  of 
kmiBg  (usually  incorporated)  which  of- 
ffr«  icstmction  in  the  liberal  arts  and  hu- 
Buuties  and  in  scientific  branches,  but  not 
□  the  technical  arts,  o/  those  studies  pre- 
p&ntoiT  to  admission  to  the  professions. 

Blick,  Law  Diet.  College,  p.  221. 

A  university  is  an  institution  of  highei- 
jfarniog,  consisting  of  an  assemblage  of 
allies  united  under  one  corporate  organ- 
ittticD  and  government,  affording  instruc- 
tkm  in  the  arts,  sciences,  and  the  learned 
yrofeftsions,  and   conferring  degrees. 

27  Am.  &  Eng,  Enc.  Law,  University,  p. 
•32;  Black,  Law  Diet.  Universitj/,  p.  1202. 

is  an  incorporated  religious  sect,  order, 
m  denomination,  and  as  an  institution  duly 
impowered  and  enfranchised  as  such  corpo- 
ntion  to  teach  religion  or  the  gospel,  and 
vhieh.  as  shown  by  the  record  in  this 
taav.  actually  taught  the  same,  testators' 
l^cies  and  devises  to  this  institution  are 
in  direct  contravention  of  the  Declaration 
<tf  Rights. 

Murphy  V.  Dallam,  1  Bland,  Ch.  529 ;  Qrove 
T.  [h9eiples  of  Jesus  Christ,  33  Md.  464; 
?taie  u$€  of  Methodist  Episcopal  Church  v. 
ffanm,  28  Md.  354;  Church  Extension  of 
M.  E.  Church  v.  Smith,  56  Md.  392;  Cath- 
»V  Cathedral  Church  v.  Manning,  72  Md. 
!lv  19  Atl.    003. 

No  ciiarter  powers  constitute  the  sanc- 
^;^  of  the  legislature  contemplated  and  re- 
mind by  said  Declaration  of  Rights,  but 
*3ch  sanction  must  be  expressly  given  to 
»-^  particular  devise  or  bequest  in  order 
tfl  render  it  valid. 

CatkoUe  Cathedral  Church  v.  Manning, 
iti  Church  Extension  of  M.  E.  Church  v. 
^^'■tk,  tupra;  Orrick  v.  Boehm,  49  Md.  85. 

Tbe  terms  '^terary  or  scientific  college 
^  inirersity"   do   not  embrace  a  medical 

ftofU  V.  Ounn,  96  N.  Y.  321. 

Tbf  corporation  of  the  Roman  Catholic 
^^l«rgTiDen  is  unquestionably  a  mere  pri- 
^^^  corporation,  its  original  endowment, 
>£d  most  of  its  subsequent  endowments, 
^Ting  come  from  private  parties  and  pri- 
^i*  sources. 

*^«*ety  for  the  Propagation  of  Oospel  v. 
^^  flecw,  8  Wheat.  464,  487,  5.  L.  ed. 
*^  668;  Vincennes  University  v.  Indiana, 
U  Bow.  269,  277,  14  L.  ed.  416,  420. 

Had  the  act  of  June  10,  1844,  contained 
«rv  la^iuge  purporting  to  repeal,  change, 
•^  •Iter  anything   in   the  prior  Maryland 

2ooir.  s. 


statute  or  acts  of  Congrees,  it  would  havt 
been  null  and  void. 

Charlotte,  C.  d  A,  R,  Co,  v.  Qihhes,  142 
U.  S.  391,  35  L.  ed.  1054,  12  Sup.  Ct.  Rep. 
255 ;  Minneapolis  d  8t,  L.  R.  Co.  v.  Beck- 
with,  129  U.  S.  28,  32  L.  ed.  586,  9  Sup. 
Ct  Rep.  207;  Pembina  Consol.  Silver  Min, 
d  Mill.  Co,  V.  Pennsylvania,  125  U.  S.  189, 
31  L.  ed.  654,  2  Inters.  Com.* Rep.  24,  8 
Sup.  Ct.  Rep.  737;  Providence  Bank  ▼. 
Billings,  4  Pet.  514,  662,  7  L.  ed.  939,  956; 
Berlin  v.  New  Britain,  9  Conn.  181;  Com. 
V  Pennsylvania  Canal  Co,  66  Pa.  47,  5  Am. 
Rep.  329;  Pennsylvania  College  Cases  {Jef* 
ferson  College  v.  Washington  d  J,  College) 
13  Wall.  212,  214,  20  L.  ed.  552,  553;  Cov- 
ington d  L,  Tump,  Ro<id  Co.  v.  Sandford, 
164  U.  S.  592,  41  L.  ed.  565,  17  Sup.  Ct. 
Rep.    198. 

The  act  of  June  10,  1844,  is  void  and 
unconstitutional  under  art.  5  of  the  Con- 
stitution  of   the   United   States. 

United  States  v.  Lee,  106  U.  S.  219,  220, 
27  L.  ed.  181,  182,  1  Sup.  Ct.  Rep.  240; 
WHght  V.  Wright,  2  Md.  452,  56  Am.  Dec. 
723;  Harness  v.  Chesapeake  d  0,  Canal  Co. 
1  Md.  Ch.  252;  University  of  Maryland  v. 
Williams,  9  Gill  &  J.  412,  31  Am.  Dec. 
72;  Orove  v.  Todd,  41  Md.  641,  20  Am.  Rep. 
76;  2  Kent,  Com.  13;  Hagar  v.  Reclamation 
Diet,  No,  108,  111  U.  S.  708,  28  L.  ed.  572, 
4  Sup.  Ct.  Rep.  663 ;  Hurtado  v.  California, 
110  U.  S.  536,  536,  28  L.  ed.  238,  239,  4 
Sup.  Ct.  Rep.  Ill,  292;  Fletcher  v.  Peok, 
6  Cranch,   135-137,   3  L.ed.  177,  178. 

There  is  a  fundamental  principle  of  right 
and  justice  inherent  in  the  nature  and  spir- 
it of  the  social  compact,  the  character  and 
genius  of  our  government,  the  causes  from 
which  they  sprang,  and  the  purposes  for 
which  they  were'  established,  that  rises 
above,  and  restrains,  and  sets  bounds  to  the 
power  of  legislation,  which  the  legislature 
cannot  pass  without  exceeding  its  rightful 
authority.  It  is  that  principle  \trhich  pro- 
tects the  life,  liberty,  and  property  of  the 
citizen  from  violation  in  the  unjust  exer- 
cise of  legislative  power. 

University  of  Maryland  v.  Williams,  9 
Gill  &  J.  406,  31  Am.  Dec.  72;  Hagerstown 
V.  Sehner,  Z7  Md.  191;  Calder  v.  BuU,  8 
Dall.  388,  1  L.  ed.  649;  Fletcher  v.  Peck, 
supra;  Baltimore  v.  State,  15  Md.  469,  74 
Am.  Dec.  572;  Harness  v.  Chesapeake  d 
0.  Canal  Co.  1  Md.  Ch.  261. 

In  a  similar  case  in  Maryland  it  was  held 
that  the  later  act  created  a  new  corpora- 
tion, and  did  not  destroy  the  old  corpora- 
tion. 

University  of  Maryland  v.  Williams,  9 
Gill  &  J.  365,  31  Am.  Dec.  72. 

In  a  G^rgia  case  a  railroad  company 
first  obtained  a  charter  under  the  general 
incorporation    laws,    and    afterwards    was 
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diartered  by  Bpecial  act  of  the  legislature, 
and  the  latter  was  held  a  separate,  in- 
dependent,  and   distinct  charter. 

Snook  V.  Georgia  Improv,  Co,  83  Ga.  66, 
fi  S.  E.  1104. 

Identity  of  name,  powers,  and  purposes 
does  not  create  an  identity  of  origin  or 
existence,  any  more  than  any  other  statutes 
alike  in  language,  passed  by  different  leg- 
islatiye  bodies,  can  properly  be  said  to  owe 
their  existence  to  both.  To  each  statute, 
and  to  the  corporation  created  by  it,  there 
can  be  but  one  legislative  paternity. 

Nashua  d  L.  R.  Corp.  v.  Boston  d  L.  R, 
Corp.  136  U.  S.  373,  34  L.  ed.  367,  10  Sup. 
Ot.  Rep.   1004. 

Mr.  Marion  Erwim  also  argued  the 
cause  and  filed  a  brief  for  appellants: 

If  the  bequest  for  an  endowment  for  the 
medical  department  be  considered  as  in- 
tended for  the  corporation  claimed  in  the 
catalogue  of  1880-90  to  be  a  university, 
chartered  and  recognized  as  such  by  the  acts 
of  Congress  of  1816  and  1833,  the  bequest, 
even  to  the  medical  department,  would  be 
a  gift  to,  or  for  the  benefit  and  in  ease  of, 
a  denomination  or  religious  order,  and 
would  therefore  fall  within  the  prohibition 
of  the  Bill  of  Rights. 

If,  on  the  other  hand,  there  be  no  charter 
other  than  that  of  1844  for  instruction  of 
youth  in  the  "liberal  arts  and  sciences," 
the  gift  for  the  endowment  of  the  medical 
department  would,  be  a  gift  to  a  medical 
college  without  a  charter,  and  would  there- 
fore be  void,  or  it  would  be  a  gift  to  a 
literary  college  not  empowered  to  receive 
such  a  gift  for  such  a  purpose. 

People  v.   Ounn,  96  N.  Y.  317. 

The  "medical  department,"  the  benefici- 
ary, not  being  an  incorporated  institution, 
or,  if  an  incorporated  institution,  its  char- 
ter having  lapsed  and  the  use  not  being  a 
charity,   the  devise  must  fail. 

Stratton  v.  Physio- Medical  College^  149 
Mass.  505,  5  L.R.A.  33,  14  Am.  St.  Rep. 
442,  21  N.  E.  874;  Goodell  v.  Union  Asso, 
of  Children's  Dome,  29  N.  J.  Eq.  32;  2 
Pom.  Eq.  Jur.  1019,  note;  Church  Exten- 
sion of  M.  E.  Church  v.  Smith,  56  Md.  397 ; 
2  Perry,  Tr.  §§  711,  712;  James  v.  Allen,  3 
Meriv.  17;  N orris  v.  Thomson,  19  N.  J.  Eq. 
311 ;  Morice  v.  Bishop  of  Durham,  9  Ves.  Jr. 
399,  10  Ves.  Jr.  522;  Atty.  Gen.  v.  Haber- 
dashers' Co.  1  Myl.  &  K.  428. 

If  the  bequest  be  considered  as  one  for 
the  company  of  the  medical  department  of 
Georgetown  University,  and  if  that  be  a 
charity,  when  the  charter  lapsed  there  was 
a  resulting  trust  in  favor  of  the  testator's 
heirs  at  law  and  next  of  kin. 

Easterhrooks  v.   Tillinghast,  5  Gray,   17. 

The  bequest  is  not  only  indefinite  as  to 
its  objects  and  uncertain  as  to  the  bene- 
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ficiary,  but  the  claimants  before  the  court 
06  the  beneficiaries  are  persons  claiming  to 
be  the  successors  under  a  charter  which 
provides  for  nd  such  use. 

Stratton  v.  Physio-Medical  College,  supra; 
People  V.  Powers,  147  N.  Y.  104,  35  L.R.A. 
502,  41  N.  E.  432. 

The  power  to  take  and  hold  property  by 
gift,  grant,  devise,  or  otherwise  expressed 
in  the  charter  of  a  religious  corporation, 
did  not  extend  to  relieve  it  from  the  pro- 
visions of  the  Bill  of  Rights. 

Church  Extension  of  M,  E.  Church  r. 
Smith,  56  Md.  363;  Catholic  Cathedral 
Church  V.  Manning,  72  Md.  116,  19  Atl.  603. 

The  purpose  of  the  act  of  Congress  of 
1866,  in  keeping  in  force  the  Bill  of  Rights, 
is  manifest.  It  is  a  remedial  statute,  and, 
as  such,  must  be  construed  liberally  to  ef- 
fect the  object^  aimed  at,  and  to  prevent 
the  evils  (from  a  public-policy  standpoint) 
which  the  statute  was  intended  to  cure. 

Endlich,  Interpretation  of  Statutes,  S 
111;  Doe  ex  dem.  Howson  v.  Waterton,  3 
Barn.  &  Aid.  161. 

The  history  of  statutes  similar  to  the 
34th  section  of  the  Maryland  Bill  of  Rights, 
and  the  liberal  construction  uniformly  giv- 
en them  to  effect  the  object  aimed  at,  is 
given  in — 

Price  V.  Maxwell,  28  Pa.  33. 

The  courts  go  behind  corporate  charter 
cloaks  to  determine  from  the  facts  whether 
the  gift  is  for  the  benefit,  or  in  ease,  of  a 
religious  order,  denomination,  or  teacher 
of  religion. 

Price  V.  Maxwell,  supra;  State  ex  reL 
Nevada  Orphan  Asylum,  v.  Hallock,  16  Nev. 
373;  Coates  v.  Campbell,  37  Minn.  501, 
35  N.  W.  366;  Cook  County  v.  Chicago  In- 
dustrial School  for  Girls,  125  111.  541,  1 
L.R.A.  437,  8  Am.  St.  Rep.  386,  18  N.  E. 
183;  State  ex  rel.  Orr  v.  New  Orleans,  50 
La.  Ann.  880,  24  So.  666 ;  Boyce  v.  Christian, 
69  Mo.  492. 

The  stated  reading  of  the  Bible  in  a  pub- 
lic school  renders  it  a  place  of  worship 
within  the  provision  of  the  Constitution  of 
Wisconsin.  The  use  of  the  Bible  as  a 
text-book,  and  the  stated  reading  thereof  in 
the  public  schools  without  restriction,  is 
sectarian  instruction. 

State  ex  rel.  Weiss  v.  District  Board,  76 
Wis.  177,  7  L.R.A.  330,  20  Am.  St.  Rep.  41, 
44  N.  W.  967. 

We  do  not  think,  however,  that  this  b^ 
quest  for  colonial  research  is  a  gift  at  all 
to  the  university  as  the  beneficiary. 

Church  Extension  of  M.  E,  Church  T* 
Smith,  56  Md.  397. 

The  gift  is  not  a  charity. 

Kelly  V.  Nichols,  17  R.  I.  306,  18  R,  I. 
62,  19  L.R.A.  413,  21  Atl.  906,  25  Atl.  840; 
Craig  ▼.  Lilly,  6  Sadler  (Pa.)    183,  19  W. 
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N.  C.  375,  9  Atl.  171;  OoodeU  v.  Union 
l9to.  of  Children's  Home,  supra;  2  Pom. 
Eq.  Jut.  I  1019;  OUmcesier  ▼.  Wood,  3 
Hare.  131. 

A  gift  to  a  specific  object  of  charity  that 
tills,  where  there  is  nO  general  charitable 
mtention,  cannot  be  applied  cy  pris,  even 
is  those  jurisdictions  where  that  doctrine  is 
applicable. 

Itty.  Otn.  V.  Bishop  of  Oxford,  1  Bro. 
CIl  444,  note;  Anonymous,  2  Freem.  C.  L. 
R*p.  261;  Atty.  Gen.  v.  Whiteley,  11  Ves. 
Jr.  251;  Cherry  ▼.  Mott,  1  Myl.  &  C.  123; 
Clerk  T.  Taylor,  1  Drew.  642 ;  Fisk  v.  Atty. 
C«a.  L.  R.  4  Eq.  521 ;  Carter  v.  Balfour,  19 
Ala.  814:  Russell  v.  Kellett,  3  Smale  &  G. 
%i;  Sinnett  v.  Herbert,  L.  R.  7  Ch.  232; 
Re  White,  55  L.  J.  Ch.  N.  S.  701;  Lech- 
•tre  V.  Curtler,  24  L.  J.  Ch.  N.  S.  647 ; 
Stntton  V.  Physio- Medical  College,  149 
Mass.  505,  5  L.R.A.  33,  14  Am.  St.  Rep. 
«1  21  X.  E.  874. 

To  be  a  valid  trust,  there  must  be  per- 
wni  who  can  prove  to  the  court  their  un- 
eoobted  right  to  the  uses  of  the  trust,  or 
■  bjects  named  of  a  tangible  nature  which 
eu  be  assisted;  otherwise  i^  could  not  de- 
termine who  could  complain  of  a  breach  of 
lie  trust,  or  enter  a  decree  for  its  per- 
f^'nuance. 

Biihep  of  Cloyne  v.  Young,  2  Ves.  Sr.  91; 
R^Un^on  V.  Waddelow,  8  Sim.  134;  Knighi 
T.  K^ht,  3  Beav.  148,  174;  Williams  v. 
Imhaw,  5  Clark  &  F.  Ill;  Kendall  v. 
GfM^fr,  5  Beav.  300;  Nichols  v.  Allen,  130 
Mass.  211,  39  Am.  Rep.  445;  Church  Exten- 
nonof  M.  E.  Church  v.  Smith,  56  Md.  362; 
Griates  v.  Harmon,  35  Ind.  221,  9  Am.  Rep. 
m-.  Heiss  V.  Murphey,  40  Wis.  276;  Qod- 
itrd  T.  Pameroy,  36  Barb.  548 ;  Qumhle  v. 
Mnjfr,  62  How.  Pr.  118;  Philadelphia  Bap- 
t\»t  Asso.  V.  Hart,  4  Wheat.  1,  4  L.  ed. 
499. 

Tbe  role  has  since  been  reviewed  by  the 
S&preme  Court  of  the  United  States,  and 
iQ<>difi£d  only  to  the  extent  that  gifts  strict- 
^  to  charitable  uses  are  to  a  certain  extent 
excepted  from    its    operations. 

Ould  T.  Washington  Hospital  for  Found- 
^.  95  U.  S.  303,  24  L.  ed.  450 ;  Russell 
T.  AUen,  107  U.  S.  163,  27  L.  ed.  397,  2  Sup. 
Cl.  Rep.  327;  Jones  v.  Habersham,  107  U. 
8.  174,  27  L.  ed.  401,  2  Sup.  Ct.  Rep.  336. 

A  beque^  for  the  "purchase  and  distribu- 
ticHi  of  gueh  books  as  may  have  a  tendency 
to  promote  the  interest  of  virtue  and  re- 
Hgioii  ud  happiness  of  mankind,"  was  held 
Bot  to  be  a  charity,  and  void  for  uncer- 
Uinty. 

2  Perry.  Tr.  $  713;  Brown  T.  YeaU,  7 
^««.  Jr.  50;  Briggs  v.  Hartley,  19  L.  J. 
Ql  X.  8.  416. 

Courts  do  not  uphold  or  administer  trusts 
^  ptrticolar  purposes  which  are  not  char- 
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itable  within  the  meaning  of  the  law,  nor 
trusts  expressed  in  general  words  which 
do  not  oome  within  the  legal  signification 
of  the  word  "charity." 

2  Perry,  Tr.  §  709. 

No  particular  church  was  named  as  the 
beneficiary  for  the  chime,  altar,  or  window; 
and  the  testator  left  it  to  his  mother  to 
designate  one. 

Bristol  V.  Bristol,  53  Conn.  242,  5  Atl. 
687. 

But  in  any  event,  the  mother  having  died 
without  exercising  the  power,  the  bequest 
lapsed. 

Oambell  v.  Trippe,  75  Md.  252,  16  L.R.A. 
235,  32  Am.  St.  Rep.  388,  23  Atl.  461; 
Fontain  v.  Ravenel,  17  How.  382,  15  L.  ed. 
85. 

This  is  a  gift  for  improvement  of  a  Cath- 
olic church. 

Baker  v.  Fales,  16  Mass.  495. 

The  words  used  "not  to  exceed  5,000," 
were  not  intended  to  mean  $5,000. 

2  Perry,  Tr.  §  714;  Ewen  v.  Bannerman, 
2  Dow  &  C.  74;  Flint  v.  Warren,  15  SiuL 
626;  Second  Cong.  Soc.  v.  First  Cong.  Soo, 
14  N.  H.  315;  Russell  v.  Jackson,  10  Hare, 
204;  Coxev.  Basset,  3  Ves.  Jr.  155;  Harts- 
home  V.  Nicholson,  26  Beav.  58. 

Where  a  bequest  was  to  testator's  mother, 
to  use  whatever  portion  she  pleases  on  con- 
dition that  she  make  a  will  leaving  what- 
ever portion  she  does  not  use  to  certain 
charitable  objects,  it  was  held  that  the 
trust  in  favor  of  the  charitable  objects 
failed  for  uncertainty  of  amount  donated. 

Mills  V.  Newberry,  112  HI.  123,  54  Am. 
Rep.   213,   1  N.  E.   156. 

To  constitute  a  valid  trust,  und<:>ubtedlj 
three  circumstances  must  concur:  Suffi- 
cient words  to  raise  it,  a  definite  subject^ 
and  a  certain  or  ascertained  object^ 

Cruwys  v.  Colman,  9  Ves.  Jr.  323. 

Charitable  trusts  are  further  distin- 
guished from  ordinary  trusts  by  the  un- 
certainty of  their  beneficiaries.  Such  un- 
certainty does  not  cause  a  charitable  trust 
to  fail. 

5  Am.  &  Eng.  Enc.  Law,  p.  905. 

This  statement  is  to  be  understood,  how- 
ever, as  referring  to  the  uncertainty  of  the 
individuals  to  which  the. bequest  is  made, 
and  not  to  the  uncertainty  of  a  class  of 
individuals  from  which  the  beneficiaries 
shall  come. 

Ibid. 

The  trustees  named  having  no  longer  the 
power  to  execute  the  personal  discretion 
vested  in  them,  one  being  dead  and  the 
other  having  resigned,  the  trust  is  not 
capable  of  being  executed. 

Fontain  v.  Ravenel,  17  How.  369-382,  15 
L.  ed.  80-8fi;  Qambell  v.  Trippe,  supra. 

Whenever  a  power  is  of  a  kind  that  in- 
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dicatet  a  personal  confidence,  it  must  prima 
facie  be  understood  to  be  confined  to  the 
individual  to  whom  it  is  given,  and  will 
not,  except  by  express  words,  paas  to  others 
to  whom,  by  legal  transmission,  the  same 
character  may  belong. 

Cole  V.  Wade,  16  Ves.  Jr.  27;  Alewander 

▼.   Alexander,   2   Ves.   Sr.   643;    Powles   ▼. 

Jordan,   62  Md.   503;    Oamhell  v.   Trippe, 

supra;   Atty,   Oen.  v.   Berryman,    1   Dick. 

168;  Fontain  ▼.  Ravenel,  supra. 

The  view  that,  while  the  amount  b  un- 
certain, the  substituted  trustees  can,  un- 
der the  direction  of  the  court,  make  the 
selection  of  the  medical  collie;  and  Uiat, 
when  the  selection  is  made,  this  will  fix  the 
object  and  render  definite  the  sum  which 
will  have  to  be  set  aside  to  create  the  in- 
come to  maintain  the  scholarship, — ^is  direct- 
ly opposed  to  that  expressed  by  this  court. 

Fontain  v.  Ravenel,  17  How.  369,  15  L. 
ed.  80.  See  also  Pritohard  v.  Thompson, 
96  N.  Y.  76,  47  Am.  Rep.  9. 

It  is  merely  a  bequest  falling  within  the 
class  of  gifts  designated  ''benevolence''  and 
"Uberality." 

Siratton  v.  Physio- Medical  College,  149 
Mass.  505,  5  L.R.A.  33,  14  Am.  St.  Rep.  442, 
21   N.   E.  874. 

The  beneficiaries  are  indefinite,  uncertain, 
not  chartered,  and  not  limited  to  any  char- 
itable objects. 

2  Pom.  £q.  Jur.  |  1019,  notes;  Gloucester 
V.  Wood,  3  Hare,  131;  Ooodell  v.  Union 
Asso,  of  Children's  Home,  29  N.  J.  Eq.  32; 
DeCamp  v.  Dohhins,  29  N.  J.  Eq.  46 ;  Jones 
▼.  Habersham,  107  U.  S.  174,  27  L.  ed.  401, 
2  Sup..  Ct  Rep.  336;  Atty,  Oen,  v.  Haher-^ 
dashers*  Co,  1  Myl.  &  K.  428;  2  Perry,  Tr.' 
I  712;  Kelly  v.  Nichols,  17  R.  I.  306,  18 
R.  I.  62,  19  L.R.A.  413,  21  Atl.  906,  26 
Atl.   840. 

It  is  clear  that  the  first  provision,  creat- 
ing a  $5,000  "E.  Carroll  Morgan  fund'*  or 
^'scholarship,"  to  be  applied  as  testator 
might  thereafter  indicate,  is  void.  It  does 
not  appear  that  he  did  verbally  so  indicate. 

Aston  V.  Wood,  L.  R.  6  Eq.  419 ;  2  Perry, 
Tr.  §  705,  note. 

This  alternative  provision  also  avoids  the 
bequest  for  the  following  reasons:  It  was 
not  a  bequest  t6  either  use  definitely;  the 
discretion  to  apply  it  to  the  one  purpose 
or  the  other  was  a  power  and  discretion 
vested  in  his  trustees  named  personally,  to 
be  exercised  in  conjunction  with  unnamed 
persons  to  be  personally  selected  by  them. 

Pritchard  v.  Thompson,  supra;  People  v. 
Powers,  147  N.  Y.  104,  36  L.ILA.  502,  41 
N.  E.  432;  Oamhell  v.  Trippe,  75  Md.  252, 
16  L.R.A.  235,  32  Am.  St.  Rep.  388,  23  Atl. 
461;  Powles  v.  Jordan,  Cole  v.  Wade,  Atty, 
Oen,  V.  Berryman,  and  Alexander  v.  Ales- 
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ander,  supra;  Bristol  ▼.  Bristol,  63  Ck)n9. 
242,  6  Atl.  687 ;  Fontain  ▼.  Ravenel,  supro^ 
Mr.  Josapli  R.  Lamar  also  argued  the 
cause  and  filed  a  brief  for  appellants: 

A  secular  charter  does  not  destroy  a  r^ 
ligious  order. 

State  em  rel.  Nevada  Orphan  Asylum  ▼• 
Hallock,  16  Nev.  373;  Kelley  v.  Wetbom, 
110  Ga.  540,  36  S.  E.  636;  Kerr  v.  Dough- 
erty,  79  N.  Y.  327 ;  Kenriok  ▼.  Cole,  61  Mo. 
572;  Knighfs  Estate,  169  Pa.  600,  28  AtL 
303.  See  also  cases  cited  in  note  to  Da- 
kota Synod  ▼.  State,  14  L.R.A.  418. 

The  provision  to  "see  to  the  application 
contemplates  that  the  trustees  should  them- 
selves devise  a'  scheme.  The  death  of  the 
one  and  the  resignation  of  the  other  make 
it  impossible  for  the  trustees  to  "see  to  the 
application,"  and  the  gift  cannot  be  effecta- 
ated  under  the  oy  pr^  power,  for  it  does  not 
exist  in  the  District. 

Fontain  v.  Ravenel,  17  How.  369,  15  L. 
ed.  80. 

The  bequest  for  colonial  research  not 
being  intended  as  an  absolute  gift  to  George- 
town University,  but  to  it  in  trust,  and  the 
trust  failing,  the  property  must  descend 
either  to  the  heir  Or  to  the  residuary  leiga- 
tee. 

Stratum  ▼.  Physio-MedioaX  College,  149 
Mass.  606,  6  L.R.A.  33,  14  Am.  St.  Rep.  442. 
21  N.  E.  874;  Maught  ▼.  Oetzendanner,  65 
Md.  627,  57  Am.  Rep.  862,  6  Ati.  471. 

The  colonial  endowment  fund  is  not  a 
charity,  but  rather  a  benevolence. 

2  UnderhiU,  Wills,  1197-1199;  TTorWs 
Columbian  Exposition  v.  United  States,  0 
C.  C.  A.  58,  18  U.  S.  App.  42,  56  Fed.  654,  56 
Fed.  630;  Kelly  v.  NiohoU,  17  R.  I.  306,  18 
R.  I.  62,  19  L.RwA..  413,  21  AU.  907,  26  AU. 
840 ;  Mason  v.  Perry,  22  R.  I.  476, 48  Atl.  671. 

To  give  property  to  an  agent  to  do  with  it 
as  he  pleases  is  equivalent  to  a  conveyance 
in  fee;  but,  where  the  gift  is  to  an  agent, 
and  it  happens  that  the  agent  is  to  act  as 
a  trustee,  but  the  amount  of  the  gift  or  the 
object  of  the  trust  is  not  definitely  stated, 
the  devise  fails. 

Maught  V.  Oetzendanner,  supra, 

A  devise  under  which  the  object  is  to  be 
selected  or  the  amotmt  to  be  fixed  by  the 
trustee  is  void. 

Fontain  v.  Ravenel  and  Maught  v.  Oet- 
zendanner, supra;  Wheeler  v.  Smith,  0 
How.  56,  13  L.  ed.  44;  Prettyman  ▼.  Baker, 
91  Md.  539,  46  Atl.  1020;  Nichols  v.  Allen, 
130  Mass.  211,  39  Am.  Rep.  446;  OUiffe  ▼. 
Wells,  130  Mass.  221. 

The  devise  for  the  colonial  fund,  and  for 
the  scholarship,  is  void  because  it  fails  to 
indicate  who  the  beneficiaries  are,  or  how 
they  are  to  be  determined. 

Tilden  v.  Oreen,  130  N.  Y.  29,  14  L.ILA. 
33,  27  Ajn.  St.  Rep.  487,  28  N.  E.  880;  Le- 
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pQ^  ▼.  McXamara,  5  Iowa,  124;  Barnes  v. 
Danes,  3  Cranch,  C.  C.  269,  Fed.  Cas.  No. 
1^14;  Methodist  Episcopal  Church  ▼.  Jack- 
ton  iiquare  Evangelical  Lutheran  Ohurch, 
«  Md,  173,  35  Atl.  8;  Beekman  v.  Bonsor, 
23  X.  Y.  298,  80  Am.  Dec.  269;  White  ▼. 
FUk,  22  Conn.  31. 

Messrs,  Geo*  £•  Hamilton  and  M.  J. 
Gilbert  argued  the  cause  and  filed  a 
brief  for  appellee: 

Georgetown  College  is  an  educational  in- 
ftitntion,  and  not  a  sectarian  or  religious 
institution. 

Bradfield  ▼.  BoberU,  175  U.  8.  296,  44 
L  ed.  169,  20  Sup.  Ct.  Rep.  121. 

It  is  nerer  required  that  all  particulars 
of  nune  or  description  of  person  or  thing 
iboold  be  precisely  accurate  in  order  to  the 
nlidity  of  the  provisions  of  a  will.  It  is 
ilwajs  sufficient  that  the  courts,  after  learn- 
ii^  the  surrounding  facts  and  circum- 
itanees,  should  be  able  with  reasonable  cer- 
tainty to  declare  the  intent  of  the  testator. 

1  Bedf.  WUls,  chap.  10,  §  41. 

• 

Mr.  Justice  Peokltam,  after  making  the 
foregoii^  statement,  delivered  the  opinion  of 
the  eourt: 

The  opinion  of  the  court  of  appeals  in  this 
eutt,  ddivered  by  Chief  Justice  Alvey  (24 
App.  D.  C.  187 ) ,  is  entirely  satisfactory  to 
lis,  and  leaves  little  to  be  said  in  addition. 
41]  For  *the  purpose,  however,  of  simply  stating 
tlie  opinion  of  this  court  upon  the  various 
questions,  without  discussing  them  at  length, 
*e  add  what  follows. 

The  appellants  insist  that  the  gift  of  the 
pTopertf  to  the  Georgetown  University  is 
Toid,  as  having  been  made  to  a  sectarian 
isolation  less  than  one  calendar  month 
prior  to  the  testator's  deatii,  and  that  such 
difposition  \%as  therefore  in  violation  of  §457 
of  the  Revised  Statutes  of  the  District  of 
Colombia.  That  section  makes  valid  and  ef- 
fettoal  all  sales,  gifts,  and  devises  prohib- 
ited by  the  34th  section  of  the  Declaration 
of  K^ts  of  the  state  of  Maryland,  adopted 
ia  1776,  "provided,  that  in  case  of  gifts 
>&d  devises,  the  same  shall  be  made  at  least 
ofie  calendar  month  before  the  death  of  the 
doDor  or  testator."  14  Stat,  at  L.  232,  chap. 
237,  passed  July  25,  1866.  The  34th  section 
of  the  Maryland  Bill  of  Rights  makes  void : 

"Every  gift,  sale,  or  devise  of  lands  to 
*iy  minister,  public  teacher,  or  preacher  of 
tlse  Gospel  as  such,  or  to  any  religious  sect, 
order,  or  denomination,  or  to  or  for  the  sup- 
ports use,  or  benefit  of  or  in  trust  for  any 
>u]d>»ter,  public  teacher,  or  preacher  of  the 
Oospel  as  such,  or  any  religious  sect,  order, 
or  denomination ;  every  gift  or  sale  of  goods 
«r  dtsttels  to  go  in  succession  or  take  place 
>fier  the  death  of  the  seller  or  donor,  to 
or  for  nich  support^  use,  or  benefit,  and  also 
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every  devise  of  goods  or  chattels  to  or  for       , 
support,  use,  or  benefit  of  any  minister,  pub-       i 
lie  teacher,  or  preacher  of  the  Gospel  as 
such,  or  any  religious  sect,  order,  or  denomi-        ^ 
nation,  without  leave  of  the  l^^lature." 

It  is  also  insisted  that  there  is  a  mis- 
nomer of  the  corporation,  now  claiming  the 
right  to  the  bequest,  inasmuch  as  suoh  cor- 
poration was  incorporated  under  the  name 
of  "The  President  and  Directors  of  George- 
town College,"  while  the  bequest  is  to 
"Georgetown  University,  in  the  District  of 
Columbia."  It  is  contended  that  George- 
town College  is  a  corporation,  incorporated 
on  the  10th  of  June,  1844,  under  an  act  of 
Congress  (6  Stat,  at  L.  912,  chap.  41),  en- 
titled "An  Act  to  Incorporate  Georgetown 
""College,  in  the  District  of  Columbia,"  and[148; 
that  there  was  and  is  another  institution  in 
Georgetown,  sometimes  called  the  University 
of  Georgetown,  or  Georgetown  University, 
which  was  distinct  from  the  college  incor- 
porated under  the  above-mentioned  act  of 
Congress,  and  not  covered  by  it,  and  that  the 
testator  knew  of  this  so-called  university, 
that  he  was  a  professor  therein,  and  that 
such  university  was,  at  the  time  of  the  tes- 
tator's death,  a  sectarian  institution  within 
the  34th  section  of  the  Maryland  Bill  of 
Rights  above  mentioned.  The  4th  section 
of  the  above  act  expressly  provides  that  no 
misnomer  of  the  corporation  shall  defeat  or 
annul  any  donation,  etc.,  to  the  corporation. 
We  agree  with  the  supreme  court  and  the 
court  of  appeals  of  the  District  of  Columbia 
in  the  opinion  that  there  was  not,  at  the 
time  of  the  execution  of  his  will  by  the  tes- 
tator, or  at  the  time  of  his  death,  any  incor- 
porated institution  existing  as  Georgetown 
University  or  University  of  Georgetown,  sep- 
arate and  apart  from,  or  having  powers 
other  than,  those  granted  to  "The  President 
and  Directors  of  Georgetown  College,"  by  the 
act  of  Congress  of  1844,  above  cited.  It  ap- 
pears in  the  evidence  that  this  college  was 
frequently  spoken  of  as  Georgetown  Univer- 
sity, and  known  as  such,  but  the  evidence 
entirely  fails  to  show  that  there  were  two 
incorporated  institutions,  the  one,  "George- 
town University,"  and  the  other,  "The  Presi- 
dent and  Directors  of  Georgetown  College." 
And  we  have  no  doubt  that  the  testator 
meant  the  corporation  called  Georgetown 
College  when  he  used  in  his  will  the  word 
"university."  He  meant  to  give  the  prop- 
erty to  a  corporation,  and  to  one  that  could 
take  it,  and  the  evidence  shows  there  was  no  I 
other  corporation  of  that  kind.  Upon  this 
question  the  court  of  appeals  said:  "It  is 
expressly  alleged  in  the  bill  as  a  fact  that 
there  is  no  such  incorporated  institution  as 
Georgetown  University,  though  Georgetown 
College  is  frequently  referred  to  and  spoken 
of  Iu9  Georgetown  University,  notwithstand- 
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ing  it  has  never  been  incorporated  as  sucli. 
It  is  simply  a  popular  designation  applied 
[148] to  the  college.  It  is  alleged  in  the  bill  *that 
the  defendants  Whitney  and  others,  under 
the  name  of  The  President  and  Directors  of 
Georgetown  College,  in  this  District,  claim 
to  be  the  beneficiaries  entitled  to  the  lega- 
cies mentioned  in  the  will  of  the  testator  as 
for  Georgetown  University.  It  is  not  at- 
tempted to  be  shown  that  there  was,  or  i^, 
in  existence,  in  this  District,  any  such  in- 
corporated institution  of  learning  as  'George- 
town University,*  separate  from  and  inde- 
pendent of  Georgetown  College."  It  was 
not  to  any  unincorporated  so-called  insti- 
tution that  the  testator  intended  to  leave  the 
property,  but  to  one  that  waa  incorporated 
and  capable  of  taking  a  legacy. 

Various  acts  of  the  legislature  of  Mary- 
land were  referrea  to  on  the  argument,  par- 
ticularly the  act  of  1792,  chapter  55;  that 
of  1797,  chapter  40;  the  act  of  1805,  chap- 
ter 118;  that  of  1808,  chapter  37;  also  the 
act  of  Congress  of  March  1,  1815,  chapter 
70  (C  Stat,  at  L.  152),  entitled  "An  Act 
Concerning  the  College  of  Georgetown  in 
the  District  of  Columbia;*'  also  that  of 
March  2,  1833  (6  Stat,  at  L.  538,  chap.  86), 
in  which  the  government  grants  certain  lots 
in  Washington  city  to  the  college  above  re- 
ferred to.  These  various  statutes  were  cited 
for  the  purpose  of  showing  the  validity  of 
the  claim  that  an  institution  called  George- 
town University,  as  distinct  from  George- 
town College,  was  meant  in  the  will  of  the 
testator.  In  regard  to  these  particular  acts 
we  think  they  do  not  bear  upon  the  case 
other  than,  as  remarked  by  the  court  of  ap- 
peals, to  show  the  origin  and  growth  of 
Georgetown  College,  and  to  identify  the  early 
foundation  of  the  school  with  the  president 
and  directors  of  Georgetown  College,  as  that 
institution  was  fully  and  completely  incor- 
porated by  the  above-cited  act  of  Congress 
of  June  10,  1844.  That  act  must  be  resort- 
ed to  as  the  measure  of  the  powers  and 
duties,  as  well  as  to  define  the  character,  of 
the  corporation  created  thereby.  Brad  field 
V.  Uoherts,  175  U.  S.  291,  44  L.  ed.  168,  20 
Sup.  Ct.  Rep.  121. 

Taking  the  character  of  the  college  from 
the  act  of  Congress,  we  are  of  opinion  that 
it  is  not  a  sectarian  institution  or  within 
S^4  of  the  Maryland  Bill  of  Rights. 
[144]The  reasoning  upon  *this  subject  (as  well  as 
Liiat  upon  the  alleged  misnomer  of  the.  col- 
lege) set  forth  in  the  opinion  of  the  supreme 
court  (31  Wash.  L.  Rep.  630)  and  in  that  of 
the  court  of  appeals  is  entirely  satisfactory. 
ard  we  concur  therein. 

There  is,  in  our  judgment,  no  merit  in  the 
contention  that  the  persons  claiming  as  pres- 
ident and  directors  of  the  college  are  not  the 
legal  successors  of  the  original  inoorpora- 
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tion.  There  is  no  evidence  that  the  same  has 
been  dissolved.  The  franchise  of  a  corpora- 
tion is  not  taken  away  or  surrendered,  nor 
is  the  corporation  dissolved,  by  the  mere 
failure  to  elect  trustees.  We  do  not  think 
that  in  this  case  there  was  any  failure  to 
elect,  nor  was  there  any  dissolution. 

We  now  come  to  the  consideration  of  the  . 
validity  of  the  disposition  made  of  the  testa- 
tor's property  which  came  to  him  from  the 
will  of  his  father.  The  testator  gives  and 
bequeaths  all  of  that  property  to  his  trus- 
tees, thereafter  named,  in  the  will,  and  their 
heirs  and  assigns  forever,  "with  full  power 
to  feell,  convey,  mortgage,  encumber,  and  re- 
invest, in  trust  nevertheless  to  pay  and  see 
to  tho  application  of:  First,  the  sum  of 
($10,000)  ten  thousand  dollars  to  George* 
town  University  in  the  District  of  dJolumbia, 
to  be  used  and  held  as  an  endowment  for  the 
prosecution  of  research  in  the  colonial  his- 
tory of  Maryland  and  the  territory  now  em- 
braced in  the  District  of  Columbia,  and  ob- 
taining and  preserving  archives  and  papers 
having  relation  thereto,  and  known  as  the 
James  Ethelbert  Morgan  fund." 

Aside  from  the  objections  to  the  bequest  to 
Georgetown  University  already  oonfiidered,  a 
further  objection  is  made,  and  the  disposi- 
tion is  alleged  to  be  void,  because  there  is  no 
charter  power  in  any  institution  which  could 
take  under  this  bequest  that  authorizes  it  to 
prosecute  such  research,  and  obtain  and  pre- 
serve the  archives  relating  thereto.  It  is 
well  said,  in  the  opinion  of  the  court  of  ap- 
peals in  this  case,  that  the  act  of  incorpora- 
tion of  Georgetown  College,  in  1844,  confers 
"corporate  power  upon  the  institution  for 
the  instruction  of  youth  in  the  liberal*  arts 
and  sciences,  and  also  clothes  the  corporation 
*with  power  to  take  any  estate  whatsoever, [146] 
in  any  lands,  etc.,  or  goods,  chattels,  moneys, 
and  other  effects,  by  gift,  bequest,  devise, 
etc.,  and  the  same  to  grant  convey  or  assign, 
and  to  place  out  on  interest  for  the  use  of 
said  college,  and  to  apply  the  same  [thereto]. 
The  cultivation  of  historical  research  would 
seem  to  be  a  part  of  a  liberal  education,  such 
as  should  be  encouraged  by  a  college  intended 
to  confer  degrees  upon  students  in  acquir- 
ing a  liberal  education  in  the  arts  and 
sciences."  In  Jones  v.  Habersham,  107  U. 
S.  189,  27  L.  ed.  407,  2  Sup.  Ct.  Rep.  336,  it 
is  said  that  "a  corporation  may  hold  and 
execute  a  trust  for  charitable  objects  In  ac- 
cord with  or  tending  to  promote  the  pur- 
poses of  its  creation,  although  such  as  it 
might  not,  by  its  charter  or  by  general  laws, 
have  authority  itself  to  establish  or  to  spend 
its  corporate  fimds  for.  A  city,  for  instance, 
may  take  a  dcTise  in  trust  to  maintain  a 
college,  an  orphan  school,  or  an  asylum." 

Although  it  is,  under  the  will,  the  duty  of 
the  trustees  therein  named  to  exercise  super- 
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xiiioa  over  Die  administration  of  the  fand, 
Dfrertbeless,  the  death  or  resignation  of  the 
trutees  named  in  the  will  cannot,  and  does 
Qot,  defeat  the  bequest.  There  is  not  such 
1  personal  trust  as  renders  it  necessary  to 
have  the  personal  action  of  the  trustee  named 
IB  the  will,  and  the  trust  does  not  fail  upon 
t^  death  or  resignation  of  the  named  trus- 
tee. The  court  may  appoint  his  successor. 
lu^Hs  T.  Sailors'  Snug  Harbor,  3  Pet.  99,  7 
L  ed.  617. 

Both  courts  below  have  held  the  bequest 
of  ft  sum  not  to  exceed  ^,000,  to  be  expended 
HKter  the  personal  supervis>ion  of  the  trn?- 
tKs  in  the  purchase  and  erection  of  a  chime 
^  bells,  etc,  to  be  void.  We  agrpe  with 
tJiose  courts  in  that  respect.  We  also  agree 
vith  the  views  of  the  court  of  appeals,  bold- 
ly that  the  alternative  bequest  of  this  same 
tarn,  mji  to  exceed  $5,000,  to  be  divided 
tqaallj  between  the  two  orphan  asylums,  Is 
nlkL  There  is  no  material  misnomer  in 
cither  ease,  although  they  are  incorporated 
oititixtions,  one  by  the  name  of  St.  Vincent's 
Orphan  Asylum  and  the  other  as  St.  Joseph's 
Hde  Orphan  Asylum  in  the  city  of  Wash- 
iJ^toD,  and  they  are  referred  to  in  'the  will 
nmpij  as  St.  Vincent's  Orphan  Asylum  and 
St  Joseph's  Catholic  Orphan  Asylum. 

Kor  does  the  bequest  violate  the  34th  sec- 
t)o&  of  the  Maryland  Bill  of  Rights,  already 
reierred  to.  The  same  reasoning  on  that 
poist  governs  this  bequest  as  is  applicable 
to  the  bequest  to  the  University  of  George- 
tovn.  Neither  of  these  orphan  asylums  is 
I  <<ctaxiftn  institution  under  the  acts  of  in- 
e'^rporation.  The  other  objection  made  is 
that  the  clause  directs  that  a  sum,  not  ex- 
eecdiog  $5,000,  shall  be  equally  divided  be- 
i*im  these  orphan  asylums;  and  it  is  said 
|lhit  there  is  such  uncertainty  in  the  amount 
«^  the  bequest  as  to  render  it  impossible 
to  eneate  it,  that  it  might  be  fulfilled  by 
oridiag  a  dollar  between  the  asylums,  or  any 
sthrr  sum  within  the  $5,000  named  in  the  be- 
l^st.  But  it  seems  to  us  that  the  intention 
of  the  testator  is  dear  to  give  the  full  sum 
<<  hot  not  to  exceed,  $5,000.  That  is,  he 
P^es  $5,000  to  be  equally  divided  between 
tiMse  tvo  asylums.  While  the  amount  is 
Kt  to  exceed  $5,000,  the  direction  for  an 
'Tiai  division,  taken  in  connection  with  the 
<ther  futs,  raiders  it,  in  our  opinion,  clear 
that  the  intuition  of  the  testator  was  that 
that  aom  should  be  the  amount  of  the  be- 
l«5t.  Courts  are  always  reluctant  to  hold 
*  beqoest  void  for  uncertainty,  and  they  only 
^  it  when  actually  compelled  to  do  so  by 
the  bagoage  used.  Inglis  v.  Sailor'a  Snug 
B^rhor,  3  Pet.  99,  7  L.  ed.  617.  If  the  tes- 
tator had  really  intended  that  any  less  sum 
than  $5/W0  should  be  disposed  of  by  and 
*9val]y  divided  under  this  clause  in  his  will, 
^  voiU  have  aaid  so. 


Objection  is  also  made  to  the  bequest  of 
"a  sufficient  sum,  not  to  exceed  three  thou- 
sand ($3,000)  dollars,  the  income  to  be  ap- 
plied to  maintain  a  scholarship  in  the  study 
of  medicine,  preferably  in  Georgetown  Uni- 
versity; otherwise  in  some  medical  college 
in  the  District,  to  be  known  as  the  E.  Car- 
roll Morgan  scholarship."  The  first  objec- 
tion, as  to  the  uncertainty  of  the  amount  of 
the  bequest,  we  do  not  regard  as  merito- 
rious. *It  is  a  sum  sufficient  to  found  a [147] 
scholarship,  and  it  shall  not  exceed,  in  any 
event,  $3,000.  If  one  can  be  foimded,  within 
the  conditions  named  in  the  will,  for  a  less 
sum  than  $3,000,  then  that  less  sum  only 
can  be  used.  The  discretion  to  be  exercised 
by  the  trustee  in  selecting  the  college  with 
which  to  connect  the  scholarship  does  not 
render  the  bequest  void.  The  testator  has, 
by  this  clause  in  his  will,  himself  expressed 
his  preference  for  Georgetown  College,  if  the 
scholarship  can  be  maintained  in  that  insti- 
tution, but  if  not,  it  is  to  be  a  scholarship 
in  some  medical  college  of  the  District.  This, 
we  think,  is  not  an  improper  or  uncertain 
disposition  of  the  bequest,  or  an  illegal  pla- 
cing of  a  discretion  in  the  trustee  under  the 
will.  See  Atty.  Gen,  v.  Gleg,  1  Atk.  356; 
Atty.  Gen,  v.  Fletcher,  6  L.  J.  Ch.  N.  S.  75; 
2  Perry,  Tr.  4th  ed.  S  721. 

The  last  bequest  objected  to  is  that  of 
$5,000,  to  form  a  fund  known  as  the  E.  Car- 
roll Morgan  fund  or  scholarship,  to  be  ap- 
plied as  the  testator  might  thereafter  indi- 
cate to  his  trustees,  etc.  This  has  been 
declared  void  by  both  courts,  and  no  appeal 
has  been  taken  from  the  judgment  of  the 
court  of  appeals,  adjudging  that  item  to  be 
void.  That  bequest  being  adjudicated  in- 
valid, the  fund  provided  for  therein  forms 
part  of  the  residue  of  the  testator's  estate, 
and  passes  under  the  residuary  clause  of  the 
will. 

These  views  call  for  an  affirmance  of  the 
judgment  of  the  court  of  appeals,  with  costs 
to  the  several  parties,  to  be  paid  out  of  the 
residuary  fund,  as  provided  for  by  the  judg- 
ment of  that  court 

Affirmed, 


•JOSHUA  ROBERTS  MEAD,  Anna  Leoca-[148] 
di«  Lee,  William  Wesley  Mead,  and  Stella 
Baham  Meade,  Trustees,  etc.,  et  al,,  Plffa. 
in  Err,, 

V. 

CITY  OF  PORTLAND  et  al. 
(See  S.  C.  Reporter's  ed.  148-164.) 

1*  Conatltntlonal    laiv— due    prooea*    of 

NOTB. — On  the  right  to  erect  wharves — see 
note  to  Madison  v.  Mayers,  40  L.R.A.  685. 
On  injury  to  abutter*a  easement  by  vacating 
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Imw— talUBv  property  'wltlioiit  com- 
penaatlon— ivliarfAire  rlvlit*  in  city 
•tre«t«.^A  reservation  of  '*wharTes  and 
wharflng  privileges*'  in  a  dedication  of  land 
for  an  addition  to  a  city  does  not  Include  the 
rignt  to  appropriate  for  wharfage  purposes  a 
street  or  an  extension  thereof  which  cannot 
be  taken  away  or  destroyed  without  compen- 
sation without  denying  the  due  process  of 
law  secured  by  the  14th  Amendment  to  the 
Federal  Constitution. 

8«  Constltntloiutl  law— impairing  oon- 
traet  obllsatloBs— wliarfave  rlvlits 
IB  city  streets— No  right  to  use  or  appro- 
priate for  wharfage  purposes  a  city  street  or 
an  extension  thereof,  protected  by  the  con- 
tract clause  of  the  Federal  Constitution  from 
impairment  by  legislative  change  of  the  grade 
of  the  street,  can  be  gathered  from  municipal 
grants  to  the  owners  of  property  fronting 
on  opposite  sides  of  the  street  of  the  right 
to  construct  wharves  in  a  river  on  and  In 
front  of  such  property,  reserving  to  rhe  com- 
mon council  the  right  to  regulate  the  pas- 
sageways along  the  street  and  any  part  of 
the  wharves  extending  therein  "as  a  part  of 
said  street  and  sidewalks." 

8*  BSrror  to  state  court— q  vest  Ions  re- 
▼iewable— statutory  constmctlon.— 
The  construction  of  a  state  statute  by  the 
highest  court  of  the  state  as  a  legislative 
change  of  the  grade  of  a  street  for  its  full 
width  is  conclusive  on  the  Supreme  Court  of 
the  United  States  in  determining,  on  writ  of 
error  to  the  state  court,  whether  such  statute 
impairs  the  obligation  of  any  contract  right 
of  abutting  owners  to  appropriate  the  street 
or   an   extension  thereof  for   wharfage  pur- 

4.  Public  iB&proTCB&eBts— cbauve  of 
yrade^power  not  exhausted  by  par- 
tial ejcercIse.-^-The  right  of  a  bridge  com- 
pany or  its  municipal  successor  to  change, 
under  legislative  authority,  the  grade  of  a 
street  for  its  full  width  for  an  approach  to  a 
bridge  without  making  compensation  to  abut- 
ting owners  for  consequential  damages,  is  not 
■0  exhausted  by  exercising  the  right  as  to 
a  portion  of  the  street  only  as  will  prevent  a 
subsequent  change  of  grade  of  the  rest  of  the 
street  by  extending  the  approach  to  cover  an 
opening  left  in  the  center  of  the  street  to  p4^r- 
mit  access  to  the  wharves  of  abutting  owners. 

[No.  56.] 

Argued  November  27,  1905,      Decided  Jan- 
uary 2t  1906, 
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N  ERBOR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  decree  which 


affirmed  a  decree  of  the  Circuit  Court  for 
the  County  of  Multnomah,  in  that  state, 
sustaining  a  demurrer  to,  and  dismissing, 
the  complaint  in  a  suit  to  enjoin  municipal 
authorities  from  closing  a  passageway  in 
the  approach  of  a  bridge.  Affirmed. 
See  same  case  below,  45  Or.  1, 76  Pac.  347. 

Statement  by  Mr.  Justice  MeKennas 

Bill  in  equify  to  enjoin  defendants  from 
closing  a  certain  passageway  in  the  ap- 
proach of  a  bridge  called  the  Morrison  street 
bridge,  in  the  city  of  iPortland,  Oregon. 
The  approach  leads  to  plaintiffs'  wharves. 
The  bill  was  demurred  to  and  the  demurrer 
sustained  by  the  trial  court,  plaintiffs  de- 
clining to  plead  further,  and  a  decree  was 
entered  dismissing  the  bill.  The  decree  was 
affirmed  by  the  supreme  court  of  the  state. 
46  Or.  1,  76  Pac  347. 

The  bill  alleges  that  some  of  the  plaintiffs 
have  been  for  many  years  owners  of  block 
76  in  the  city  of  Portland,  and  other  plain- 
tiffs have  been  the  owners  of  block  77. 
These  blocks  are  bounded  on  the  east  by  the 
Willamette  river  and  on  the  west  *by  Front[149] 
street.  Morrison  street  is  the  north  bound- 
ary of  block  76  and  the  south  boundary  of 
block  77.  Attached  to  the  properties  are 
valuable  riparian  rights  and  wharf  rights 
and  privileges,  which  entitled  the  owners  to 
build,  maintain,  and  use  the  same  to  the 
established  wharf  line  of  the  river,  and  on 
them  are  warehouses,  docks,  and  wharves 
of  great  value,  which  are  occupied  by  ten- 
ants. The  properties  are  located  within  th^ 
donation  land  claimed  by  one  Daniel  H. 
Lownsdale,  under  whom  plaintiffs  claim  as 
owners.  In  the  dedication  by  Lownsdale  of 
the  plat  of  the  town  of  Portland  it  is, 
among  other  things,  provided  as  follows: 

"The  wharves  and  wharfing  privileges  arc 
specially  reserved  to  the  owners  of  the 
claim,  and  never  (except  by  deed)  subject 
to  any  but  the  laws  of  the  territory  of  Ore- 
gon or  ordinances  of  the  town  or  city  cor- 
poration, as  other  town  (private)  property. 


t> 


That  the  common  council  of  said  city  of 
Portland  adopted  an  ordinance.  No.  2273, 
entitled  "An  Ordinance  Authorizing  the  Con- 
struction of  a  Wharf  on  the  Willamette 
River  in  Front  and  Opposite  Lots  Numbers 


street,  chanffing  grade,  etc. — see  note  to  Selden 
V.  Jacksonville,  14  L.B.A.  870. 

A$  to  what  conetitutet  due  process  of  law — 
see  notes  to  Kunts  v.  Sumption,  2  L.R.A.  655 ; 
Re  Gannon,  5  L.RJ^.  350 ;  Ulman  v.  Baltimore, 
11  L.RA.  224;  Gllman  v.  Tucker,  13  L.R.A. 
304;  People  v.  O'Brien,  2  L.R.A.  255;  Pear- 
son V.  Yewdall,  24  L.  ed.  U.  S.  436 :  and  WUson 
V.  North  Carolina,  42  L.  ed.  U.  S.  865. 

As  to  what  laws  are  void  as  impairing  obli- 
gation  of  contracts — see    notes    to    Franklia 
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County  Grammar  School  v.  Bailey,  10  L.R.A. 
405;  Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162;  Mc- 
Conna  &  P.  Co.  v.  Citizens'  Trust  &  Surety  Co. 
24  C.  C.  A.  20;  and  Montana  Ore-Purchaslns 
Co.  V.  Boston  &  M.  Consol.  Copper  &  S.  MIn. 
Co.  36  C.  C.  A.  12. 

On  what  gueatlons  the  Federal  Bupreme  Court 
will  consider  in  reviewing  the  judgments  of 
state  courts — see  note  to  Missouri  ew  rel.  Hill 
V.  Dockery,  63  L.R.A.  571. 
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3  aad  4,  IB  Block  Ko.  TI!*  approved  Septem- 
ber 26,  1878.  t 

A]  *Also  an  ordinance.  No.  2387,  entitled  "An 
Ordifianoe  Authorizing  the  Construction  of 
a  Wharf  on  the  Willamette  River  in  Front 
af  and  Opposite  Lots  Nos.  3  and  4,  in  Block 
Na  79,*  approved  February  21/  1879.  % 

Q]  *The  predeoeeaors  in  interest  of  plaintiffs 
eoBitnieted  wharves  in  conformity  with  the 
promions  of  the  ordinances  and  the  grades 
eAablished  therein,  the  wharf  constructed 
pmoant  to  ordinance  No.  2387  covering  the 
mth  half   ol   the  street^   and  that   con- 

tOrdinance  No.  2273. 
**8cc  1.  Tbe  owner  or  owners  of  lots  8  and 
i  la  Mock  Tl,  in  the  dtj  of  Portland,  are  here- 
fey  uthorlaed  and  permitted  to  construct  a 
vkirf  of  piles  and  timber  in  the  Willamette 
rtrtr,  on  and  in  front  of  tbe  lots  above  men- 
tkaed,  tbe  easterly  line  of  said  wbarf  to  run 
prUM  with  tbe  east  line  of  Front  street  from 
a  yslBt  100  feet  north  of  tbe  north  line  of  Mor- 
itea  street,  the  lower  floor  of  said  wharf  to  be 
«  scar  10  feet  aho^e  tbe  base  of  grades  as  prac- 
tctUe;  provided,  that  the  owner  or  owners  of 
nid  iboTe-^escribed  property  shall  construct 
'  ib4  Biaintain,  at  their  own  expense,  a  pontoon 
nttaUe  for  the  landing  of  small  boats,  with 
nttiUc  steps  leading  from  the  pontoon  to  the 
Inrer  floor  of  tlie  wtiarf ;  said  pontoon  to  be 
csBstmeted  at  tbe  foot  of  Morrison  street,  and 
t»  be  la  accordance  with  plan  on  flle  in  the 
«flee  of  tbe  auditor  and  clerk. 

"Sec  2.  The  upper  story  or  floor  of  said 
vhtcf  ebail  not  extend  easterly  beyond  the  lines 
«( tbt  lower  wharf  or  beyond  tbe  lines  of  the 
biock  soothwardly,  except  for  a  passageway,  16 
<M  bi  width  along  and  over  the  north  side  of 
Moniaon  street  to  within  28  feet  of  the  easterly 
■trsio  of  said  wbarf,  and  for  said  distance  of 
a  fRt  said  passageway  shall  not  extend  south- 
vtrffiy  into  said  street  for  a  greater  distance 
tktn  6  feet ;  provided,  that  the  whole  of  said 
ptaaceway  and  all  of  those  portions  of  said 
vbtif  extending  oyer  and  into  tbe  street  shall 
W  aolf^ct  to  regulation  by  tbe  common  council 
u  1 9art  of  said  street  and  sidewalk ;  and  pro- 
^^ded  further,  that  a  suitable  trap  for  Are  par- 
fvci  iball  be  placed  in  tbe  lower  roadway,  to 
te  kept  dear  and  in  order  by  tbe  owners  of  said 

"Sec  3.  The  owners  of  the  property  described 
h  {  1  of  this  ordinance  are  hereby  authorized 
ud  permitted  to  erect  a  one-story  warehouse 
t^cnni,  to  be  constructed  of  wood,  with  tbe 
nof  wrered  with  tin,  anything  contained  in  or- 
^Btuoee  No.  1140,  entitled  'An  Ordinance  Pro- 
'Sainj  for  the  Prevention  of  Plres  and  the  Pro- 
tKtioB  of  Property  Endangered  Thereby,'  and 
t^  tereral  amendments  thereto,  to  the  contrary 
fifltvlthstanding. 

X  Ordinance  No.  2387. 
"See  1.  Tlie  owners  of  lots  3  and  4,  In  block 
^  tit  boel^  authorised  and  permitted  to  con- 
■tfttct  t  wbarf  of  piles  and  timber  in  the  Wllla- 
■«tte  rlfer  on  and  in  front  of  the  aboye-describ- 
<^  Ifltt.  Tbe  easterly  side  of  said  wbarf  to  com- 
pote at  a  point  147  feet  east  of  tbe  east  line  of 
'net  street,  and  running  from  the  center  line 
•^  Monisoa  street  extended  in  a  direct  course 
*•  ft  point  130  feet  south  of  the  center  line  of 
200  v.  S. 


structed  pursuant  to  ordinance  No.  2273 
covering  the  north  half  of  the  street.  The 
wharves  consisted  of  two  floors  or  stories, 
with  a  large  warehouse  over  the  second 
floor.  The  second  floors  were  built  slightly 
above  the  level  of  Fr<mt  street,  with  ap- 
proaches as  provided  in  the  ordinances. 
The  lower  stories  or  floors  of  the  wharves 
were  considerably  below  the  level  of  Front 
street,  and  were  connected  with  that  street 
by  a  roadway  running  on  an  incline  along 
Morrison  street  from  Front  street  down  to 
the  portion  of  the  wharves  built  on  Morri- 
son street,  which  roadway  was  constructed 
by  the  respective  owners  of  the  properties. 
The  wharves,  docks,  and  warehouses,  and  the 
approach  thereto,  have  been  used  by  plain- 
tiffs and  their  predecessors  for  more  than 
twenty  years,  and  have  been  used  as  land- 
ing places  for  boats  and  vessels  navigating 
the  river,  and  by  people  and  teams  having 
business  at  the  docks  and  wharves,  and  the 
docks  and  wharves  and  the  approach  there- 
to have  been  Used  as  a  street  or  highway 
by  the  public  The  grade  of  Morrison 
street  occupied  by  the  roadway  leading  from 
Front  street  and  over  that  portion  of  the 
street  upon  which  the  wharves  and  docks 
were  built  has  never  been  established  except . 

Morrison  street  extended,  at  a  distance  of  137  V6 
feet  from  the  east  line  of  Front  street. 

"The  lower  floor  of  said  wharf  to  conform  to 
the  grade  of  Coulter  and  Church's  wharf  at  its 
connection  therewith ;  provided,  that  tbe  owner 
or  owners  of  the  aboye-descrlbed  property  shall 
construct  and  maintain  at  their  own  expense  a 
pontoon  suitable  for  the  landing  of  small  boats, 
with  suitable  steps  leading  from  the  pontoon  to 
the  lower  floor  of  the  wharf,  said  pontoon  to  be 
constructed  at  the  foot  .of  Morrison  street,  and 
to  be  in  accordance  with  plan  in  auditor's  office. 

"Sec.  2.  The  upper  story  or  floor  of  said 
wharf  shall  not  extend  easterly  beyond  the  lines 
of  the  lower  wharf  or  l)eyond  the  lines  of  the 
block  northwardly,  except  for  a  passageway,  15 
feet  m  width,  along  and  over  the  south  side  of 
Morrison  street  to  within  28  feet  of  the  easterly 
margin  of  said  wharf,  and  for  said  distance  of 
28  feet  said  passageway  shall  not  extend  north- 
wardly into  said  street  for  a  greater  distance 
than  6  feet;  provided,  that  the  whole  of  said 
passageway,  and  all  those  portions  of  said  wbarf 
extending  over  and  into  the  street,  shall  be 
subject  to  regulation  by  the  common  council  as 
a  part  of  said  street  and  sidewalk ;  and  pro- 
vided further,  that  a  suitable  trap  for  Are  pur- 
poses shall  be  placed  in  the  lower  roadway,  to 
t)e  kept  clear  and  in  order  by  the  owners  of  said 
wharf. 

"Sec.  3.  The  owners  of  property  described 
in  8  1  of  this  ordinance  are  hereby  authorized 
and  permitted  to  erect  a  one-story  warehouse 
thereon,  to  be  constructed  of  wood  with  the  roof 
covered  with  tin,  anything  contained  in  ordi- 
nance No.  1140,  entitled  *An  Ordinance  Provid- 
ing for  the  Prevention  of  Fires  and  the  Protec- 
tion of  Property  Endangered  Thereby,*  and  the 
several  amendments  thereto,  to  the  contrary  not- 
*withstandlng.** 
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by  said  ordinances,  and  said  portions  of| 
Morrison  street  and  the  roadway  have  been  j 
and  are  now  improved  and  used,  and  the 
same  are  a  public  street  and  highway,  and 
were  built  and  have  been  maintained  ''in 
reliance  of  the  rights  and  privileges  therein 
[the  ordinance]  maintained." 

In  1878  the  legislature  of  the  state  of 
Oregon  passed  an  act  authorizing  the  Port- 
[152]  land  Bridge  Company,  or  its  assigns,  to  *con- 
struct  and  maintain  a  bridge  crossing  the 
Willamette  river  between  Portland  and 
East  Portland  for  all  purposes  of  travel 
and  commerce,  "at  such  point  or  location 
on  the  banks  of  said  river,  on  and  along 
any  of  the  streets  of  either  of  said  cities 
of  Portland  and  East  Portland,  as  may  be 
selected  or  determined  on  by  said  corpo- 
ration or  its  assigns,  on  or  above  Morrison 
street  of  the  said  city  of  Portland,  and  in 
streets  of  said  city  of  East  Portland;  .  .  . 
and  provided,  that  the  approaches  on  the 
Portland  side  to  said  bridge  shall  conform 
to  the  present  grade  oi  Front  street  in  said 
dty  of  Portland." 

The  bridge  was  constructed  in  1886,  the 
west  end  of  which  was  located  at  the  east 
end  of  Morrison  street.  Between  the  west 
end  of  the  bridge  oxid  Front  street  a  ^lank 
road  or  approach  was  constructed  over  Mor- 
rison street,  but  the  approach  did  not  con- 
form to  the  g^rade  of  Front  street,  but  was 
cc*nstructed  at  an  elevation  of  more  than  2 
feet  above  such  grade  at  the  west  end  of 
the  bridge,  and  thence  inclined  to  Front 
street,  and  has  always  been  maintained  at 
such  elevation.  The  bridge  did  not  cover 
the  whole  of  Morrison  street  from  Front 
street  to  the  west  end  of  bridge,  but  was  so 
constructed  that  a*  portion  of  Morrison 
street,  in  the  center  thereof  and  leading 
from  Front  street  on  an  incline  to  the  lower 
docks  and  wharves  of  plaintiffs,  was  left 
uncovered  and  unchanged,  the  same  being 
about  18  feet  wide  and  extending  easterly 
from  Front  street  about  95  feet.  The  ap- 
proaches constructed  by  the  bridge  company 
have  been  and  are  sufficient  for  the  passage 
to  and  from  the  bridge  for  foot  passengers, 
cars,  and  vehicles  using  the  bridge.  The 
opening  was  left  in  the  decking  of  Morri- 
son street  to  provide  access  to  the  lower 
floors  of  the  wharves,  and  as  a  means  of  in- 
gress and  egress  from  them,  and  did  not 
materially  interfere  with  or  obstruct  the 
use  of  city  roadways  and  the  wharves  and 
docks  as  they  had  been  theretofore  used. 

In  1895  the  city  of  Portland  purchased, 
under  legislative  authority,  the  Morrison 
street  bridge  from  the  Willamette  Iron 
Bridge  Company,  the  successor  in  interest 
to  the  Portland  Bridge  Company,  and  sub- 
[153]sequently,  under  the  provision  of  an  *act  of 
the  legislature,  approved  February  21,  1895, 
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the  county  court  of  Multnomah  county  as- 
sumed and  has  since  had  the  care  and  oper- 
ation of  the  bridge  and  its  approaches. 

In  1886  the  Willamette  Iron  Bridge  Com- 
pany began  the  construction  of  the  bridge 
and  built  two  piers  in  the  river  to  support 
the  western  end  of  the  bridge  in  front  of 
the  outer  line  of  plaintiffs'  wharves,  in  such 
position  as  to  obstruct  navigation  and  to 
greatly  interfere  with  the  access  to  the 
wharves,  and  at  the  same  time  began  to 
construct  the  approach  to  the  bridge  over 
Morrison  street  in  such  manner  as  to  in- 
terfere with  access  to  the  wharves.  The 
owners  of  the  wharves  in  April,  1887,  pro- 
tested, and  a  compromise  and  settlement 
was  effected  between  the  parties,  whereby 
the  bridge  company  agreed  to  forever  leave 
an  opening  in  the  bridge  approach  sub- 
stantially as  it  now  is,  and  in  considera- 
tion thereof  the  wharf  owners  agreed  to 
permit  the  piers  to  remain  as  constructed, 
and  as  they  have  ever  since  remained,  and 
to  waive  all  objection  to  the  construction 
of  the  approach  in  the  manner  in  which 
it  was  constructed,  leaving  the  opening  for- 
ever open  and  unobstructed  for  free  in- 
gress and  egress  to  the  wharves.  The 
parties  acted  upon  the  agreement,  and  the 
wharf  owners  did  not  begin  or  prosecute 
legal  proceedings.  In  1890,  however,  the 
company,  notwithstanding  the  agreement, 
threatened  to  close  up  the  opening,  where- 
upon the  wharf  owners  commenced  a  suit 
in  equity  to  enjoin  the  threatened  injury, 
and  thereupon,  in  consideration  of  the  dis- 
missal of  the  suit,  the  bridge  company  en- 
tered into  another  agreement  to  refrain  from 
the  threatened  acts,  and  leave  the  opening 
and  approach  in  the  condition  as  the  same 
now  is. 

It  is  alleged  that  the  city  of  Portland  ac- 
quired the  bridge  and  the  approach  there- 
of subject  to  the  said  agreement,  and  the 
rights  vested  in  the  plaintiffs  thereby,  and 
that  the  defendants  are  proceeding,  without 
tendering  or  offering  compensation  therefor, 
to  close  said  opening,  and  thereby  deprive 
plaintiffs  of  their  property  without  due  pro- 
cess of  law,  contrary  to  the  i4th  Amendment  - 
of  the  Constitution  of  the  United  States. 

*And  it  is  alleged  that  the  ordinances  of  [154] 
the  city  of  Portland,  hereinbefore  set  out, 
constitute  a  contract  between  the  city  and 
plaintiffs'  predecessors,  and  the  acts  of  the 
legislature  of  the  state  of  Oregon  which 
have  been  mentioned,  so  far  as  they  under- 
take to  confer  upon  defendants  the  power  to 
close  the  opening  of  such  bridge  without 
payment  of  compensation,  impair  the  obli- 
gation of  such  contract,  and  violate  S  10, 
article  1,  of  the  Constitution  of  the  United 
States.    An  injunction  was  prayed. 
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Mr.  Cfc«r1ft«  H.  CSarey  argued  the  cause, 
tad.  with  Messrs,  O,  E.  8.  Wood,  8,  B, 
Unthicumy  J.  C,  Flanders,  and  Carey  d 
Jfays,  filed  a  brief  for  plaintiffs  in  error: 

Bj  the  settled  rule  in  Oregon,  abutting  lot 
ovaers,  hj  virtue  of  their  ownership  of  lots 
tafin^  on  a  street,  own  the  fee  to  the  mid- 
dle of  the  street  as  a  highway. 

Bvmks  T.  Ogden,  2  Wall.  57,  17  L.  ed.  818; 
Budileston  t.  Eugene,  34  Or.  343,  43  L.R.A. 
444,  55  Pac.  S68 ;  McQuaid  v.  Portland  d  V, 
I.  Co.  18  Or.  237,  22  Pac.  899. 

The  lot  owners  therefore  had  the  right, 
wsi  oalj  to  wharf  out  in  front  of  their  lots, 
tAt  in  front  of  Morrison  street  also. 

It  is  a  situation  quite  different  from  that 
tkown  in  cases  where  there  was  no  reserva- 
tioo  of  the  wharfage  right,  and  where  it  is 
therefore  held  that  a  wharf  built  by  a  city 
tt  the  tei  minus  of  a  street  is  part  of  the 
itreet,  free  to  the  public,  and  not  subject  to 
a  private  use  for  which  wharfage  may  be 
taken. 

Busteil  V.  The  Empire  State,  Newberry, 
Adm.  541,  Fed.  Cas.  No.  12,145;  The 
GfCTO,  16  Fed.  874;  Barney  v.  Baltimore,  1 
Hughes,  118,  Fed.  Cas.  No.  1,029. 

It  is  usually  held  that  the  legitimate  and 
proper  use  of  a  street  terminating  at  the 
rirer  is  as  a  landing  place,  and  that  the 
Bimicipal  corporation  has  the  right  to  build 
Tiurres  at  tlie  termini  of  its  streets;  but 
xkii  does  not  apply  where  the  right  of 
viurfage  is  reserved. 

1  DiU.  Mun.  Corp.  $  109. 

Even  assuming  that  the  city  itself  had  the 
ri^t  to  wharf  out  at  the  foot  of  Morrison 
itreet  it  delisted  the  power,  as  it  had  the 
li^t  to  do. 

Simon  V.  Xorthup,  27  Or.  501,  30  L.R.A. 
ITl.  40  Pac.  560;  Famum  v.  Johnson,  62 
WK  620,  22  N.  W.  751;  Portland  d  W, 
VsUey  R.  Co.  v.  Portland,  14  Or.  188,  68 
Abl  Rep.  299,  12  Pac.  265. 

The  power  to  regulate  wharves  does  not 
iidndc  the  power  to  confiscate  them. 

Chicngo,  R.  I.  d  P.  R,  Co.  v.  Joliet,  79 
IIL  44;  20  Am.  &  Eng.  Enc.  Law,  p.  723; 
Ungdon  v.  New  York,  93  N.  Y.  161.;  State 
▼.  Mott,  61  Md.  297,  48  Am.  Rep.  105;  Re 
Samek,  70  Mich.  396,  38  N.  W.  269;  Mc- 
ConviU  Y.  Jersey  City,  39  N.  J.  L.  44; 
firert  v.  Wabash,  41  Ind.  7;  Bronson  v. 
Oicrlm,  41  Ohio  St.  476,  52  Am.  Rep.  90; 
C^mtril  V.  Sainer,  69  Iowa,  26,  12  N.  W. 
753;  Pcop7«;  v.  Oadioay,  61  Mich.  286,  1 
Am,  St  Rep.  678,  28  N.  W.  101. 

The  owner  of  land  bounded  by  a  navigable 
riTCT  has  the  right  of  free  access  to  the 
■ari^ble  part  of  the  stream,  and  the  right 
to  make  a  landing,  wharf,  or  pier  for  his 
ovn  use,  or  for  the  use  of  the  public.  This 
rifht  eannot  be  capriciously  destroyed  by  a 
DnBicipality  by  a  change  of  harbor  lines. 
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Yaies  V.  UilvDOukee,  10  Wall.  497,  19  L 
ed.  984. 

The  same  principle  is  applied  in  cases 
holding  that  a  city  must  pay  for  obstructing 
a  riparian  owner's  access  to  his  wharf, 
either  from  the  water  or  from  the  land  side 
of  his  property. 

Van  Dolsen  v.  New  York,  21  Blatchf.  468, 
17  Fed.  819;  Myers  v.  St.  Louis,  82  Mo.  367; 
Weber  v.  State  Harbor,  18  Wall.  67,  21  L. 
ed.  798;  Demopolis  v.  Webb,  87  Ala.  668, 
6  So.  408;  Langdon  v.  New  York,  93  N.  Y. 
152. 

The  action  of  the  city  in  cutting  off 
access  to  the  wharves  by  covering  Morrison 
street  with  an  elevated  approach  to  the 
bridge  is,  in  effect,  a  taking  of  plaintiff's 
property  without  due  process  of  law.  An 
additional  servitude  was  placed  upon  the 
highway. 

Willamette  Iron  Works  v.  Oregon  R.  d 
Nav.  Co.  26  Or.  233,  29  L.R.A.  88,  46  Am. 
St.  Rep.  620,  37  Pac.  1016. 

The  injury  to  the  plaintiffs  is  not  an  in- 
jury common  to  the  public,  for  the  reason 
that  plaintiffs  are  entirely  cut  off  from 
aoccsb  on  the  land  side  of  their  wharves  to 
the  public  highway,  and  the  obstruction  im- 
mediately adjoins  and  is  against  the  iront 
of  plaintiffs'  premises,  so  that,  as  to  them, 
it  is  a  private  nuisance  for  which  an  action 
will  lie,  or  which  may  be  restrained  by  in- 
junction. 

Wilder  v.  DeCou,  26  Minn.  11,  1  N.  W. 
48;  Sohulte  v.  Northern  Pacific  Trcmsp.  Co, 
50  Cal.  592;  Parker  v.  Taylor,  7  Or.  435; 
Price  V.  Knott,  8  Or.  438 ;  Penniman  v.  New 
York  Balance  Co.  13  How.  Pr.  40;  Gould, 
Waters,  122-124. 

The  right  of  wharfage  is  a  property  right 
which  can  be  taken  only  by  the  exercise  of 
the  right  of  eminent  domain  on  making 
compensation  to  the  owner  of  the  wharfage 
right. 

1  Dill.  Mun.  Corp.  §  107;  Crocker  v.  New 
York,  21  Blatchf.  197,  15  Fed.  405;  Classen 
V.  Chesapeake  Ouano  Co.  81  Md.  258,  31 
Atl.  808. 

Assuming  that  the  ordinances  granted 
rights  in  the  nature  of  a  franchise,  the 
grant  was  based  upon  ample  consideration 
to  the  city,  since  there  was  an  outlay  of 
money  in  making  the  improvements,  equiva- 
lent to  the  payment  of  a  valuable  consider- 
ation for  the  license,  as  well  as  other  con- 
siderations required  by  the  ordinances;  so 
that,  if  it  is  a  license,  and  fully  executed, 
it  is  now  irrevocable. 

Garrett  v.  Bishop,  27  Or.  349,  41  Pac.  10. 

Even  if  the  bridge  act  be  deemed  to  be  a 
legislative  change  of  grade  of  Morrison 
street,  which  we  deny,  the  city  has  not  the 
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right  arbitrarily  to  destroy  the  wharf 
rights. 

^Seattle  v.  Columbia  d  P.  8,  R.  Co.  6 
i^ash.  379,  33  Pac.  1048. 

By  repeated  decisions  in  Oregon  a  license, 
•fter  it  has  been  exercised  and  expenditures 
lave  been  made  in  reliance  thereon,  is  ir- 
•evocable,  and,  if  the  right  to  erect  wharves 
it  the  foot  of  Morrison  street  under  the  or- 
iinances  be  deemed  mere  licenses  from  the 
'ity,  the  right  granted  cannot  be  destroyed 
•without  compensation. 

Curtis  V.  LaOrande  Hydraulic  Water  Co. 
20  Or.  34,  10  L.R.A.  484,  23  Pac.  808,  25 
Pac.  378;  McBroom  v.  Thompson,  25  Or. 
567,  42  Am.  St.  Rep.  806,  37  Pac.  57;  Gar- 
rett V.  Bishop,  27  Or.  352,  41  Pac.  10; 
North  Powder  Mill  Co.  v.  Coughanour,  34 
Or.  21,  64  Pac.  223;  Bowman  v.  Bowman, 
35  Or.  281,  57  Pac.  546;  Eallock  v.  Suitor, 
17  Or.  13,  60  Pac.  384;  Savage  v.  Salem,  23 
Or.  385,  24  L.R.A.  787,  37  Am.  St.  Rep. 
«I88,  31  Pac.  832. 

The  defendants  cannot  close  this  opening 
m  Morrison  street  because  of  an  agreement 
with  the  bridge  company  to  leave  it  open, 
and  because  of  the  long  acquiescence  of  the 
city  in  the  plaintiffs'  occupation  and  use  of 
these  wharves. 

Having  received  benefits  at  the  expense  of 
*ihe  other  contracting  party,  the  city  is 
.  stopped. 

United  States  v.  Willamette  Valley  d  C. 
M.  Wagon-Road  Co.  54  Fed.  811;  Re  Par- 
ker, 11  Fed.  397;  Com.  v.  Andre,  3  Pick. 
225;  Vidal  v.  Girard,  2  How.  191,  11  L.  ed. 
231 ;  Enfield  v.  Permit,  5  N.  H.  285,  20  Am. 
Dec.  580;  Pengra  v.  Munz,  29  Fed.  830; 
Vermont  v.  Society  for  Propagation  of  Gos- 
pel, 2  Paine,  546,  Fed.  Cas.  No.  16,920; 
Cahn  V.  Barnes,  7  Sawy.  48,  5  Fed.  326: 
Com.  V.  Pejepscut,  10  Mass.  155;  People  v. 
Maynard.  15  Mich.  470;  Menard  v.  Massey, 
8  How.  313,  314,  12  L.  ed.  1093,  1094;  State 
▼.  Bailey,  19  Ind.  454;  St.  Louis  use  of  Mc- 
Grath  v.  Clemens,  49  Mo.  552 ;  Hitchcock  v. 
Galveston,  90  U.  S.  351,  24  L.  ed.  662;  Chi- 
cago d  y.  W.  R.  Co.  V.  People,  91  111.  251. 

When  the  bridge  was  located  and  the 
amount  of  space  in  Morrison  street  to  be 
appropriated  was  determined  upon,  the 
election  was  final,  and  other  portions  of  the 
street  were  excluded. 

Van  Wyck  v.  Knevals,  106  U.  S.  360,  27 
L.  ed.  201,  1  Sup.  Ct.  Rep.  336. 

This  is  merely  a  statement  of  a  familiar 
rule  of  easements. 

Jennison  v.  Walker,  11  Gray,  426;  Ban- 
non  V.  Angier,  2  Allen,  128;  Evangelical 
Lutheran  St.  ./.  Orphan  Home  v.  Buffalo 
Hydraulic  Asso.  64  N.  Y.  564;  Onthank  v. 
Lake  Shore  d  M.  S.  R.  Co.  71  N.  Y.  194, 
27  Am.  Rep.  35;  Warner  v.  Columbus  d 
L.  E.  R.  Co.  39  Ohio  St.  72;  WiUis  r.  Wi- 
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nona,  69  Afinn.  27,  26  L.R.A.  142,  60  N.  VT 
814.  See  also  Allen  v.  Monmouth  Counts 
13  N.  J.  Eq.  68;  Moorehead  v.  Little  Miatiti 
R.  Co.  17  Ohio,  340;  GHffen  v.  House,  \^ 
Johns.  397;  Cayuga  Bridge  Co.  v.  Magee,  t 
Wend.  85;  State  v.  Vorwalk  d  D.  Tump 
Co.  10  Conn.  167;  Blakemore  v.  Glamorgam^ 
shire  Canal  Navigation,  1  Myl.  &  K.  154. 

Mr.  Ii.  A.  MoKaiy  argued  the  canae^ 
and,  with  Messrs.  J.  P.  Karanaugh  and 
George  H.  Williams,  filed  a  brief  for  de- 
fendants in  error:   ' 

The  question  to  be  determined  by  thi^ 
court  in  this  case  is  the  validity  of  the  stat* 
ute  that  is  alleged  to  impair  the  contract, 
and  not  whether  it  was  properly  construed 
by  the  state  court. 

Central  Land  Co.  v.  Laidley,  159  U.  S. 
103,  40  L.  ed.  91,  16  Sup.  Ct.  Rep.  80: 
Commercial  Bank  v.  Buckingham,  5  How. 
317,  12  L.  ed.   169. 

The  ordinances  of  the  city  of  Portland 
authorizing  the  construction  of  the  whmrres 
do  not  constitute  a  contract  between  the  said 
city  and  plaintiffs'  predecessors  in  interest. 

Wabash  R.  Co.  v.  Defiance,  167  U.  8.  88, 
42  L.  ed.  87,  17  Sup.  Ct.  Rep.  748. 

The  disclaimer  by  plaintiffs  of  any  pro- 
prietary interest  or  private  ownership  in 
the  wharves  on  Morrison  street  is  fatal  to 
their  claim  to  relief  by  injunction. 

Northern  Transp.  Co.  v.  CAica^o,  99  U. 
S.  635,  25  L.  ed.  336;  Hohoken  Land  d 
Improv.  Co.  v.  Hoboken,  36  N.  J.  L,  540; 
Thayer  v.  New  Bedford  R.  Co.  125  31asa. 
257. 

The  closing  of  the  driveway  through  the 
approach  on  Morrison  street  is  not  a  takiojr 
of  plaintiffs'  property  without  due  process 
of  law.  The  closing  is  merely  the  result  of 
the  establishment  of  the  street  grade,  and 
that  does  not  constitute  a  taking  of  property 
within  the  meaning  of  the  Constitution. 

2  Dill.  Mun.  Corp.  4th  ed.  §  686;  Vorlfc* 
em  Transp.  Co.  v.  Chicago,  99  U.  S.  63S» 
25  L.  ed.  336;  Selden  v.  Jacksonville,  2S  Fla. 
558,  14  L.R.A.  370,  29  Am.  St  Rep.  278, 
10  So.  457;  Willets  Mfg.  Co.  r.  Ucreer 
County,  62  N.  J.  L.  95,  40  Atl.  782. 

Mere  hiconvenience  in  the  access  to  prop- 
erty  is  not  a  sufficient  reason  to  prevent  the 
city  from  closing  the  driveway. 

Bums  V.  Gallagher,  62  Md.  462 ;  Miiek^a 
V.  Seipel,  53  Md.  251,  36  Am.  Rep.  404. 

The  wharves  were  not  constructed  under  an 
irre\x>cable  license.  No  exclusive  right  to, 
or  interest  in,  the  wharves  was  granted  to, 
or  claimed  by,  the  owners  of  the  prirste 
wharves;  and  in  such  case  the  license  i« 
revocable  at  the  pleasure  of  the  licensor. 

Pariah  v.  Kaspare,  109  Ind.  686,  10  N. 
£.  100 ;  St.  Louis  Nat.  Stock  Yards  r.  Wig- 
gins Ferry  Co.  112  111.  384,  64  Am.  Rep. 
243;  Rayner  t.  Nugent,  60  Md.  615. 
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Tbe  agreement  of  the  bridge  company  to 
■ifc  the  driTeway  open  does  not  bind  the 
dtj,  becanee,  when  the  approach  was  built, 
It  became  a  public  highway  under  the  con- 
tnl  of  the  city,  and  the  company  had  no 
utlH»ity  to  keep  a  part  of  the  street  sur- 
face open. 

PitUhurg  ^  W.  E.  Pass.  R,  Co,  v.  Point 
Sridfe  Co.  165  Pa.  37^  26  L.ILA.  323,  30 
Ml  511. 

Kr.  Jnstiee  M<^K<mna  delivered  the 
iptikiD  of  the  eourt:  * 

If  we  determine  what  rights  plaintiffs 
bd  in  Morrison  street  and  the  river,  we  shall 
k  aUe  to  determine  their  contentions. 
FUiotiffs  claim  a  contract  with  the  city 
hued  on  the  ordinances  which  authorize 
pliintiffs  to  construct  their  wharves,  but 
tbfj  tlso  daim  rights  which  they  say  were 
ttuched  to  the  property  and  reserved  to  it 
hr  Daniel  H.  Lownsdale,  "of  the  wharves 
ttd  Tharfing  privileges."  The  rights  so  re- 
ar^ are  made  especially  dominant.  In- 
W»i.  the  rights  obtained  from  the  city  are 

•-^Ht  minimized  and  depreciated.  All 
h^  6ty  *ooQld  do,  it  is  said,  and  all  the 
r  y  attempted  to  do  by  its  ordinances,  was 
to  authorize  the  riparian  owners  to  build 
tkeir  wharves.  Why  authority  from  the 
otT  VIS  necessary  in  view  of  the  reserva- 
tion in  the  Lownsdale  dedication,  if  it  was 
u  extensive  as  contended,  seems  to  call  for 
Bpltitttion,  and  explanation  is  given  by 
B,^iB^  that  the  ordinance  was  but  the  ex- 
crc^  of  the  authority  to  regulate  the  man- 
■*r  in  which  the  wharves  were  to  be  built 
bf  the  riparian  proprietors.  And  plaintiffs, 
te  poiat  their  reliance  on  the  reservation 
is  the  Lownsdale  dedication,  say :  "Whether 
t^  ordinances  do  or  do  not  purport  to  grant 
a  pririlege  or  right  to  use  or  appropriate 
^  rtreet  or  an  extension  thereof  for 
*^&r&ig  purposes,  the  right  exists,  and  it 
oisted  because  of  the  reservation  in  the 
^U  kng  before  the  ordinances;  and  it 
fiista  independent  of  any  action  of  the  city. 
^  right  is  different  in  kind  from  the 
^t  of  the  public  to  use  the  street.  And 
it  is  a  valuable  right,  which  cannot  be  taken 
»»»y  or  destroyed  without  compensation." 

Plaintiffs  however,  in  other  parts  of  their 
«?DDent,  eladm,  by  reason  of  the  ordi- 
i^aees,  an  irrevocable  license,  and  in  the 
P^cA^hngs  give  prominence  to  nothing  else 
bit  the  ri^ts  conferred  by  the  ordinances. 
Oa  account  of  this  probably  neither  the 
trial  eonrt  nor  the  supreme  court  com- 
Bcated  on  the  Lownsdale  dedication.  But 
*«  win  not  consider  plaintiffs  precluded  by 
ftat  otnisaion.  It  is  very  clear  to  us  that 
^cir  ctoitention  under  the  Lownsdale  dedi- 
atkjn  is  not  sound.  The  purpose  of  the 
'^^ieatioa  was  an  addition  to  the  city. 
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Streets  were  contemplated  and  power  of 
the  city  over  them,  and  this  purpose  and 
power  is  as  dear  and  definite  in  the  dedi- 
cation as  the  reservation  of  rights  to  lot 
owners.  This  was  the  view  of  plaintiffs' 
predecessors  when  they  applied  for  the  ordi- 
nances. Therefore  the  fimdamental  propo- 
sition in  the  case  is  the  power  of  the  city 
over  its  streets,  and  how  far  that  power 
was  limited  or  could  be  limited  by  the  ordi- 
nance upon  which  plaintiffs  rely. 

It  will  be  observed  that  the  wharves  were 
constructed  on  Morrison  street  and  "used 
as,  and  the  same  are,  a  public  street  and 
highway."  In  other  words,  the  bill  alleges 
that  the  wharves  'on  Morrison  street  formed[101] 
a  part  of  the  street,  and  were  open  to  gen- 
eral and  public  use. 

What  power  the  city  of  Portland  had  to 
grant  rights  in  its  streets  depends  upon  its 
charter;  and  interpreting  the  ordinance 
upon  which  plaintiffs,  rely,  the  supreme 
court  of  Oregon  decided  that  neither  the 
plaintiffs  nor  their  predecessors  in  interest 
were  granted  rights  or  privileges  in  the 
street  different  in  kind  from  that  enjoyed 
by  the  public. 

"The  clear  purpose  of  the  ordinances/* 
the  court  said,  "was  to  authorize  and  regu- 
late the  construction  of  wharves  in  front  of 
private  property.  It  is  so  expressly  stated 
in  the  title,  and  the  granting  part  of  the  or- 
dinances provides  that  the  owner  or  owners 
of  certain  described  property  are  author- 
ized and  permitted  to  construct  a  wharf  in 
the  river,  *on  and  in  front  of  such  property. 
There  is  nowhere,  in  either  of  the  ordi- 
nances, a  grant  of  any  right  or  privilege  to 
build  a  wharf  at  the  terminus  of  Morrison 
street.  In  the  ordinance  adopted  in  1S78 
there  is  scarcely  an  inference  that  the  lower 
floor  of  the  wharf  was  to  extend  into  Morri- 
son street,  and,  as  regards  the  upper  floor, 
the  provision  is  that  it  should  not  extend 
beyond  the  line  of  the  block,  except  for  pas- 
sageway of  a  certain  described  width  and 
over  the  north  side  of  the  street.  The  gran- 
tee was  required  to  construct  and  maintain 
pontoons  in  the  river  at  the  foot  of  the 
street  for  the  landing  of  small  boats,  with 
steps  leading  therefrom  to  the  lower  floor 
of  the  wharf.  It  was  expressly  provided 
that  the  whole  of  the  passageways  alon^ 
the  street  and  those  portions  of  the  wharf 
extending  over  and  into  the  street  'shall  be 
subject  to  regulation  by  the  common  council 
as  a  part  of  said  street  and  sidewalks;* 
thus  manifesting  an  intention  to  preserve 
the  public  character  of  the  street,  and  not 
to  vest  in  the  grantee  any  rights  or  privi- 
l^es  therein  not  enjoyed  by  the  general  pub- 
lic. The  ordinance  of  1879,  in  describing  the 
dimensions  of  the  wharf  authorized  to  be 
ereetedf  sajrs  that  it  shall  extend  a  certain 
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distance  south  from  'the  center  line  of  Mor- 
rison street/  and  indicates  that  the  wharf 
constructed  by  the  property  owners  on  the 

[102]  opposite  side  of  the  street  extended  *to  that 
point.  The  grant,  however,  is  confined  to 
the  construction  of  a  wharf  'on  and  in 
front  of  private  property,  there  being  a 
provision  like  the  one  in  the  former  ordi- 
nance requiring  the  grantees  to  construct 
pontoons  in  the  river  for  the  landing  of 
small  boats,  while  the  right  is  reserved  to 
the  council  to  regulate  the  passageways 
along  the  street  and  any  part  of  the 
wharves  extending  therein  *as  a  part  of  the 
street  and  sidewalk.'  The  reasonable  inter- 
pretation  of  these  ordinances  is  that  they 
were  intended  to  regulate  the  construction 
of  wharves  by  the  property  owners  on  either 
side  of  the  street  in  front  of  their  property^ 
with  permission,  perhaps,  to  extend  the 
lower  floors  of  such  wharves  over  and  across 
the  foot  of  Morrison  street,  for  the  purpose 
of  affording  access  from  the  street  to  the 
wharves.  There  is,  however,  no  grant  of 
any  privilege  or  right  to  use  or  appropriate 
the  street  or  an  extension  thereof  for  wharf- 
age purposes.  On  the  contrary,  the  street 
and  any  improvements  which  may  be  put 
there  by  the  abutting  property  owners  were 
reserved  to  the  use  of  the  entire  public,  and 
the  grantees  had  no  greater  rights  under 
tlie  ordinances  than  those  enjoyed  by  the 
general  public."  And  this  construction, 
the  court  observed,  was  supported  by  the 
averments  of  the  complaint.  It  was,  there- 
fore, decided  that  plaintiffs  acquired  no 
greater  rights  in  the  street  than  the  general 
public,  nor  a  right  to  compensation  for  loss 
or  injury  caused  by  a  change  in  the  grade 
any  more  than  a  change  in  the  grade  would 
entitle  an  abutting  owner  to  compensation 
because  he  had  improved  the  street  in  front 
of  his  property.  And  decided  also  that  the 
ordinances  "did  not  give  to  the  plaintiffs  or 
to  their  predecessors  in  interest  authority 
to  build  a  wharf  at  the  foot  of  the  street 
for  commercial  purposes,  but  rather  con- 
ferred the  right  to  improve  the  street  by  ex- 
tending it  into  the  river,  so  that  they  could 
the  more  readily  reach  their  own  property 
therefrom,  and  the  fact  that  their  improve- 
ments have  been  rendered  valueless  on  ac- 
count of  the  subsequent  change  in  the  grade 
of  the  street  does  not  entitle  them  to  com- 
pensation.    Neither    are    they    entitled    to 

[163] any  rights  under  the  rule  applicable  •to  an 
executed  parol  license.  Their  occupation 
of  the  street  and  construction  of  the  wharf 
and  landing  at  the  foot  thereof  were  per- 
missive, under  ordinances  of  the  city,  defin- 
ing their  rights.  They  could  uot  acquire 
any  interest  or  easement  in  the  street  not 
conferred  by  the  ordinances,  because  their 
use  oould  not,  in  law,  be  adverse.  Thayer 
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V.    New   Bedford    R.    Co.    125    Mass.    253; 
VVashb.  Easements,  §§  152,  197." 

Against  these  conclusions  plaintiffs  cite 
other  Oregon  cases.  We  are,  however,  not 
called  upon  to  reconcile  the  cases.  Plain- 
tiffs point  to  no  case  decided  prior  to  the 
construction  of  the  wharves  which  interprets 
the  ordinance  as  they  now  contend  for, 
which  might  bring  the  case  within  the  rul- 
ing of  Muhlker  v.  New  York  d  H.  R.  Co. 
197  U.  S.  544,  49  L.  ed.  872,  25  Sup.  CL 
Rep.  522,  ai^  Lewis  v.  Portland,  25  Or. 
159,  22  L.  R.  A.  736,  42  Am.  St.  Rep.  772, 
35  Pac.  256.  And  if  we  could  say  that  the 
construction  of  the  ordinances  by  the  su- 
preme court  is  not  indisputable,  yet  we  are 
required  by  the  rule  expressed  in  Burgess 
V.  Seligman,  107  U.  S.  20,  27  L.  ed.  359, 
2  Sup.  Ct.  Rep.  10,  and  the  many  cases 
which  have  followed  it,  to  incline  to  an 
agreement  with  the  state  court. 

In  accordance  with  the  doctrine  an- 
nounced in  Brand  v.  Multnomah  County, 
38  Or.  79,  50  L.  R.  A.  389,  84  Am.  St.  Rep. 
772,  60  Pac.  390,  62  Pac.  209,  the  supreme 
court  decided  that  a  change  or  alteration  of 
the  grade  of  a  street  may  be  made  by  lawful 
authority,  without  liability  to  abutting 
property  owners  for  consequential  damages, 
and  that  the  act  of  October  18,  1878,  was  a 
legislative  change  of  the  grade  of  Morrison 
street  for  its  .full  width.  Plaintiffs  do  not  de- 
ny that  the  legislature  has  such  power.  They 
make,  however,  two  contentions:  (a)  That 
the  act  of  1878  was  not  intended  to  change 
the  grade  of  the  street,  and  did  not  do  so. 
(&)  If  it  did  change  the  grade  at  all,  it 
changed  it  as  to  those  portions  of  the  street 
only  which  were  actually  made  use  of  on 
the  new  grade  as  an  approach  to  the  bridge^ 
the  remainder  not  being  affected  by  the  act. 
As  to  the  latter  point,  it  is  contended  that 
the  power  given  to  the  bridge  company  to 
build  an  approach  to  the  bridge  on  Morri- 
son street  to  conform  to  the  grade  on  Front 
street  was  exhausted  with  the  exercise  of 
the  right,  and  that  the  defendants  have  no 
power  under  the  act,  after  a  lapse  of 
twenty  years,  to  extend  the  'approach  of  the [164] 
bridge  to  cover  the  opening  in  Morrison 
street,  and  change  the  grade  where  it  was 
not  changed  when  the  approach  was  built. 

The  act  of  1878  is  a  local  statute,  and  in 
its  int«^rpretation  involves  no  Federal  ques- 
tion, nor  does  it  become  such  by  the  circum- 
stances of  this  case.  It  expresses  the  legis- 
lative authority,  and  its  interpretation  by 
the  supreme  court  of  the  state  we  must  ae- 
cept.  And  the  power  to  grade  was  not  ex- 
hausted by  one  exercise.  Ooszler  v.  George- 
town,  6  Wheat.  593,  597,  5  L.  ed.  339,  340; 
Wabash  R.  Co,  v.  Defiance,  167  U.  S.  88, 
42  L.  ed.  87,  17  Sup.  Ct.  Rep.  748.  It  is  a 
phase  of  the  same  contention  that  the  bridge 
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ccspaoT  was  given  the  right  of  election  of 
tke  manner  of  constructing  the  approaches, 
nd,  being  bound  by  that  election,  the  city, 
id  auceessor,  is  also  bound. 
Ju-'jmeHt  affirmed. 


JAMES  B.  HOWARD,  Plff,  in  Err., 

COMMONWEALTH  OF  KENTUCKY. 
(See  S.  C  Reporter's  ed.  164-176.)     . 

L  C«astlt«tlo»«l    Imw— doe    process    of 
law— Jvdlcinl     eonstrnction     of     stat- 

■te^  Errors  of  a  state  court  in  interpret- 
Id;  and  applying  the  laws  of  that  state  fur- 
ikh  00  basis  for  the  claim  that  there  has 
tecfi  a  denial  of  the  due  process  of  law  guar- 
ut«cd  by  the  14th  Amendment  to  the  Fed- 
tnl  Constitution. 
1  CeaatltntlonAl  lATT—dae  process  of 
lawovraiTcr  of  riffbt  to  be  present  at 
trials— Tbe  accused  cannot  claim  to  have 
beei  denied  the  due  process  of  law  secured 
br  U.  8.  Const.,  14 tb  Amend.,  by  the  action 
•f  tbe  state  court  in  holding  tliat  he  could 
Ttire  his  right  to  be  present  at  the  trial  to 
tbe  extent  of  consenting,  through  his  coun- 
sel, tn  adrnnce  of  the  swearing  of  the  Jury, 
b)  t  private  examination  of  a  Juror  against 
vboa  complaint  had  been  made,  which  re- 
nlted  In  the  discharge  of  such  Juror,  and 
tke  idection  of  another,  not  shown  to  be 
tBroDpetcnt.  in  his  place. 

iComatltntioiifiJ  law— ^qanl  protection 
•t  tke  la\^»— tetatntory  eonstrnction— 
iiaerimination. — ^The  decision  of  the  Ken- 
tuk7  ooiirt  of  appeals  that  a  reversal  of 
a  coDTlctlon  for  the  error.  If  any,  committed 
^  tbe  trial  court  in  discharging  n  Juror,  was 
r-^laded  by  Ky.  Crlm.  Code,  |  2S1,  does  not 
tey  tbe  accused  the  equal  protection  of  the 
bn  secured  by  U.  8.  Const.,  14th  Amend., 
If  loeh  was  the  construction  given  that  sec- 
ti^  bjr  prior  cases,  and  no  discriminating 
ip?Ikatlon  against  him  was  made. 

[No.  77.] 

^Tud  }i<ytemb€r  10,   IS,  1905.     Decided 
January  2,  1906. 
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N^  ERROR  to  the  Court  of  Appeals  of  the 

^tite  of  Kentucky  to  review  a  judgment 
•firming  a  conviction  of  murder  in  the 
Friaklin  Circuit  Ck)urt.    Affirmed. 

See  same  case  below,  25  Ky.  L.  Rep.  2213, 
»S.W.2ll. 

7W  facU  are  stated  in  the  opinion. 

^f-  W.  M.  Smith  argued  the  cause, 
^  with  Me88r8,  J.  A.  Violett,  J.  A.  Scott, 


and  Carlo  B.  Little,  filed  a  brief  for  plain- 
tiff in  error: 

A  state  can  repeal  any  coinnion-law  of- 
fense, or  change  the  modes  of  criminal  pro- 
cedure, so  long  as  such  change  does  not  vio- 
late any  absolute  and  fundamental  right  of 
the  accused;  as  to  the  question  here  in- 
volved, the  state  of  Kentucky  has  adopted 
the  common  law,  without  modification  or 
change,  and  the  provision  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States  protects  the  fundamental  rights 
thereby  created  and  recognized. 

Ray  V.  Sweeney,  14  Bush,  9,  29  Am.  Rep. 
388;  Chisholm  v.  Georgia,  2  Dall.  419,  1  L. 
ed.  440;  Holden  v.  Hardy,  169  U.  S.  306, 
42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383. 

The  provision  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States  that 
no  state  shall  deprive  any  person  of  life, 
lil>erty,  or  property  without  due  process  of 
law,  having  brought  within  the  Federal  ju- 
risdiction and  power  the  protection  against 
state  action,  the  judicial  power  of  the  na- 
tion necessarily  extends  thereto;  and  it  is 
not  requisite  for  jurisdiction  that  the  right 
or  thing  claimed  come  from  the  law  of  the 
United  States;  though  it  come  from  the 
state  law,  it  will  be  protected  from  unlaw- 
ful state  action.  It  must  not  be  so  con- 
strued, however,  as  to  interfere  with  the 
state  in  its  enactment  and  local  adminis- 
tration of  the  criminal  law,  nor  to  confine 
it  to  any  special  mode  of  proceeding,  so 
long  as  the  law,  as  enforced  by  the  state, 
affords  equal  protection  to  all  persons  with- 
in its  jurisdiction  similarly  situated,  and 
is  not  violative  of  the  fundamental  and  in- 
alienable rights  that  are  essential  to  the 
protection  of  life,  liberty,  and  property. 

Davidson  v.  New  Orleans,  96  U.  S.  99, 
24  L.  ed.  618;  Holden  v.  Hardy,  supra;  Lowe 
V.  Kansas,  163  U.  S.  85,  41  L.  ed.  80,  16 
Sup.  Ct.  Rep.  1031 ;  Civil  Rights  Cases,  109 
U.  S.  11,  27  L.  ed.  839,  3  Sup.  Ct.  Rep.  18; 
United  States  v.  Cruikshank,  92  U.  S.  554, 
23  L.  ed.  592;  United  States  v.  HarHs, 
106  U.  S.  629,  27  L.  ed.  200,  1  Sup.  Ct 
Rep.  601 ;  Caldwell  v.  Texas,  137  U.  S.  699, 
34  L.  ed.  818,  11  Sup.  Ct.  Rep.  224;  Allen 
V.  Georgia,  166  U.  S.  138,  41  L.  ed.  949,  17 
Sup.  Ct.  Rep.  525;  Brown  v.  New  Jersey, 
175  U.  S.  174,  44  L.  ed.  120,  20  Sup.  Ct. 
Rep.  77;  Maxwell  v.  Dow,  170  U.  S.  582, 
44  L.  ed.  597,  20  Sup.  Ct.  Rep.  448,  494; 
Hurtado  v.  California,  110  U.  S.  510,  28  L. 
ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292;  Thomjh 


^^OTi. — Ai  to  ^ehat  constitutes  due  process 
<  '•«r— «ee  notesi  to  Kuntz  v.  Sumption,  2 
^•^-^  «55;  Re  Gannon,  5  L.R.A.  359;  Ulman 
»  BUtimore,  11  L.R.A.  224 ;  Oilman  v.  Tucker, 
"  I-IU.  304 ;  People  v.  O'Brien,  2  L.B.A. 
2K:  Pearson  v.  Yewdall.  24  L.  ed.  U.  8.  430; 
*W  U.  8.  u.  S.,  Book  60. 


and  Wilson  v.  North  Carolina,  42  L.  ed.  U.  8. 
865. 


On  the  right  of  the  accused  to  be  present  at 

the  trial — see  notes  to  Gore  v.  State,  5  L.R.A. 

832 :  and  Lewis  v.  United  States,  36  H  ed.  U. 
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won  V.  Utah,  170  U.  S.  344,  42  L.  ed.  1063, 
18  Sup.  Ct.  Rep.  620;  Ex  parte  Ulrich,  42 
Fed.  591. 

By  the  "common  law**  which  has  been 
adopted  by  the  state  of  Kentucky,  and  by 
the  Constitution  and  statutes  end  the  de- 
cisions of  the  courts  of  such  state  in  the 
trial  of  a  case  when  the  life  or  liberty  of 
the  accused  is  in  peril,  he  not  only  has  the 
right  to  be  present,  but  must  be  present 
during  the  whole  of  the  trial,  at  every  step, 
when  anything  material  to  his  interest  is 
done  in  his  case,  from  the  arraignment  to 
the  sentence.  His  presence  is  not  only  an 
inalienable  right,  but  a  jurisdictional  fact, 
and  cannot  be  waived.  It  is  the  duty  of  the 
trial  court  to  see  that  this  right  is  not 
Tiolated;  otherwise  Federal  jurisdiction  un- 
der the  14th  Amendment  will  attach  to  pro- 
tect such  right. 

2  Story,  Const.  §  1791;  Hale,  P.  C.  p.  33; 
3  Bacon,  Abr.  p.  512;  Magna  Charta,  chap. 
29;  Brannon,  14th  Amend,  p.  271;  Cooley, 
Const.  Lim.  7th  ed.  p.  452;  Underbill, 
Crim.  Ev.  §  232,  p.  284;  Wharton,  Crim. 
PI.  &  Pr.  8th  ed.  §§  540,  545;  Schtoab  v. 
Berggren,  143  V.  S.  442,  36  L.  ed.  218,  12 
Sup.  Ct.  Rep.  525;  Lewis  v.  United  States, 
146  U.  S.  370,  36  L.  ed.  1011.  13  Sup.  Ct. 
Rep.  130;  Hopt  V.  Utah,  110  U.  S.  574,  28 
L.  ed.  262,  4  Sup.  Ct.  Rep.  202;  State  v. 
Carman,  63  Iowa,  130,  50  Am.  Rep.  741, 
18  N.  W.  691;  Bishop,  New  Crim.  Proc.  §§ 
260,  271;  Dougherty  y.  Com.  69  Pa.  290; 
Prlne  v.  Com.  18  Pa.  103;  Rolls  v.  State, 
52  Miss.  390;  State  v.  Smith,  90  Mo.  37, 
59  Am.  Rep.  4,  1  S.  W.  753;  French  v. 
State,  85  Wis.  400,  21  L.R.A.  405,  39  Am. 
St.  Rep.  855,  55  N.  W.  566;  Andrews  v. 
State,  2  Sneed,  550;  Witt  v.  State,  5  Coldw. 
11;  Gladden  v.  State,  12  Fla.  577;  Maurer 
V.  People,  43  N.  Y.  1;  Hill  v.  People,  16 
Mich.  351 ;  Schick  v.  United  States,  195  U. 
S.  65,  49  L.  ed.  99,  24  Sup.  Ct.  Rep.  826 ; 
West  V.  Louisiana,  194  U.  S.  258,  48  L.  ed. 
965,  24  Sup.  Ct.  Rep.  650;  Temple  v.  Com. 
14  Bush,  769,  29  Am.  Rep.  442;  Allen  v. 
Com.  86  Ky.  642,  6  S.  W.  645;  Hite  v.  Com. 
14  Ky.  L.  Rep.  308,  20  S.  W.  217;  Meece 
V.  Com.  78  Ky.  586;  Rutherford  v.  Com.  78 
Ky.  640;  Crowley  v.  United  States,  194  U. 
S.  461,  48  L.  ed.  1075,  24  Sup.  Ct.  Rep. 
731 ;  Rogers  v.  Alabama,  192  U.  S.  226,  48 
U  ed.  417,  24  Sup.  Ct.  Rep.  257;  Willis  v. 
Com.  85  Ky.  68,  2  S.  W.  654;  Baltimore 
d  0.  R  Co.  V.  Baugh,  149  U.  S.  371,  37  L. 
ed.  774,  13  Sup.  Ct.  Rep.  914;  Chicago, 
B.  d  Q.  R.  Co.  V.  Chicago,  166  U.  S.  235, 
41  L.  ed.  984,  17  Sup.  Ct.  Rep.  581 ;  Jafiobi 
V.  Alabama,  187  U.  S.  135,  47  L.  ed.  107, 
23  Sup.  Ct.  Rep.  48;  Johnson  v.  Com.  9 
Bush,  225. 

When  the  absence  of  the  accused  during 
the  trial  ii  shown,  the  law  presumes  that 
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his  substantial  rights  hare  been  prejodioeA^ 
and  the  holding  of  the  oourt  of  appeal^ 
that  the  record  most  aflKrmaiiTidy  shoa 
that  such  rights  were  prejadioed,  d^riTctj 
the  accused  of  his  libeTty  without  doe  proe 
ess  of  law,  and  denied  him  the  equal  pro 
tection  of  the  law. 

Meece  v.  Com.;  Rutherford  v.  Com.;  Al 
len  V.  Com.;  and  Crowley  v.  United  States 
supra. 

The  court,  in  discharging  juror  J.  C 
Alexander,  after  he  had  been  accepted  oi 
the  jury,  without  cause  therefor,  acted  be 
yond  its  power,  and  the  court  of  appeal! 
of  Kentucky,  in  holding  that,  by  reason  oi 
§  281  of  the  Criminal  Code,  it  could  not  re 
verse  on  account  of  such  error,  deprived  th4 
accused  of  his  liberty  without  due  proecM 
of  law  and  denied  to  him  the  equal  protee- 
tion  of  the  law. 

Klinger  v.  Missouri  80  U.  S.  263,  20  I* 
ed.  637;  Munday  v.  Com.  81  Ky.  233;  Wi^ 
gins  V.  Com.  104  Ky.  766,  47  S.  W.  1073; 
Smith  V.  Com.  20  Ky.  L.  Rep.  1848,  60  S 
W.  241;  Colvin  v.  Com.  22  Ky.  L.  Rep 
1408,  60  S.  W.  701;  O'Brian  v.  Com.  S 
Bush,  333,  15  Am.  Rep.  715;  Shelhv  r. 
Com.  91  Ky.  566,  16  S.  W.  461;  Tick  W6 
v.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220^ 
6  Sup.  Ct.  Rep.  1064. 

Mr.  K.  B.  Hajs  argued  the  cause,  and 
with  Mr.  Charles  H.  Morris,  filed  a  briej 
for  defendant  in  error: 

It  is  the  court,  and  not  the  juryman  M 
the  accused,  who  shall  say  whether  or  no4 
the  proposed  juror  is  free  from  bias  aa^ 
prejudice. 

Thompson  &.  M.  Juries,  §  259;  Snowt  ▼. 
Weeks,  75  Me.  106. 

The  essentials  under  the  Constitution  and 
laws  of  Kentucky,  like  those  at  oommon  Uw; 
are  that  the  jury  in  a  felony  case  shalj 
be  composed  of  twelve  men,  that  they  vhall 
be  impartial,  and  that  their  verdtv-t  fthall 
be  free  and  unanimous.  These  are  the  sub 
stantive  rights  secured  by  a  trial  hr  jury 
The  procedure  and  mode  of  selecting  the  jur^ 
is  not  such  a  right  unless  the  ri^t  U 
challenge  is  equivalent  to  the  right  to  se 
lect. 

Cooley,  Const.  Lim.  8th  ed.  445-460. 

In  Hayden  ▼.  Com.  20  Ky.  L.  Rep.  274 
45  S.  W.  886,  the  trial  court  dischaiiH 
two  jurors  after  tiiey  had  been  sworn  t*l 
their  voir  di  \  and  in  the  absence  of  ih 
accused  from  the  court  room,  and  the  tami 
question  as  presented  here  was  iuTolred 
and  the  court  held  there  was  no  error. 

There  was  no  error  in  the  discbarge  oj 
Alexander,  the  juror.  It  was  no  abuse  oJ 
discretion  by  the  trial  court. 

Proflfatt,  Jury  Trials,  |  194;  8tmt9  T 
Adams,  20  Kan.  311. 

No   objection   or  ezoeption   baring   htH 
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sade  or  taken  in  the  trial  court  as  to  al- 
leged error  of  the  trial  court  in  asking  said 
question  in  the  absence  of  plaintiflT  in  er- 
ror, tnd  no  error  having  been  assigned  by 
pitintiff  in  error  in  his  motion  and  reasons 
for  a  new  trial  for  the  same^  there  was  no 
error  appearing  on  the  record  for  review  by 
the  court  of  appeals. 

Rutherford  v.  Com.  78  Ky.  639;  Ken- 
Mdy  V.  Com.  14  Bush^  340;  Wilkerson  v. 
Co«,  88  Ky.  30,  9  S.  W.  836;  MerHtt  y. 
Om.  11  Ky.  L.  Rep.  17,  11  S.  W.  471; 
Broum  v.  Com.  14  Bush,  400;  Ellis  v.  Com. 
9  Kj.  L.  Rep.  824,  7  S.  W.  169;  Crockett 
r.  C<m.  10  Ky.  L.  Rep.  169,  7  S.  W.  907; 
Rfdmon  v.  Com.  82  Ky.  335;  Vinegar  v. 
Com.  104  Ky.  110,  46  S.  W.  510;  Branson 
T.  Com.  92  ky.  333,  17  S.  W.  1019. 

The  conviction  of  the  plaintiff  in  error 
irif  due  process  of  law;  and  this  question 
String  been  neither  presented  to  the  trial 
110 rt,  nor  passed  on  adversely  to  him  by 
i*,  it  was  not  before  the  Kentucky  court 
"f  appeals  for  review,  and,  it  being  with- 
out jnrisdictiQn  to  consider  such  question, 
there  is  no  ruling  of  the  trial  court  or  the 
Kentucky  court  of  appeals,  as  appears  from 
ihe  record,  which  presents  to  this  court  any 
qoMtioB   of   a    Federal   nature. 

Drtyrr  v.  IlUnois,  187  U.  S.  83,  47  L.  ed. 
fij.  2-*?  Sup.*  Ct.  Rep.  28;  Jacobi  v.  Alabama, 
187  U.  a  135,  47  L.  ed.  107,  23  Sup.  Ct 
R«-p.  48:  Brooks  v.  Missouri,  124  U.  S.  394, 
31  L  ed.  454,  8  Sup.  Ct.  Rep.  443;  Bald- 
win V.  Kansas,  129  U.  S.  53,  32  L.  ed.  641, 
9  Snp.  Ct.  Rep.   193. 

.\«*TOminjr  that  the  trial  court  asked  the 
ymr  Alexander  the  question  it  is  said  to 
'^ipp  ai^ked  him,  in  the  absence  of  the  plain- 
tiff in  error, — the  record  presents  no  Fed- 
'Til  question.  It  was  by  agreement,  and  no 
o6j*«tion  or  exception  was  taken  thereto. 
Thi*  q  rest  ion  was  not  even  presented  to  the 
trial  court  on  motion  for  a  new  trial.  The 
K^tucky  court  of  appeals,  being  a  court  of 
rtriew,  had  no  original  jurisdiction  to  pass 
«9  said  question  in  the  absence  of  an  ob- 
;«<^n  and  exception  in  the  trial  court. 
B^-foTf  thia  court  will  review  any  Federal 
^iKstion  the  plaintiff  in  error  must  have 
prneeted  it  in  the  highest  state  court,  and 
H  must  have  been  aecided  there  adversely 
to  hhn.  Under  §  281  of  the  Criminal  Code 
tb*  trial  court  is  not  only  the  highest  court, 
fcvt  the  only  court,  that  could  pass  on  said 
^a«aion. 

Oreyer  v.  Illinois,  and  Jacobi  v.  Alabama, 
«ipr»;  Jjayton  v.  Missouri,  187  U.  S.  350, 
*T  L  ed.  214,  23  Sup.  Ct.  Rep.  137;  Tar- 
'«wf  V.  Florida,  188  U.  S.  519,  47  L.  ed. 
572.  23  Sup.  Ct.  Rep.  402. 

When  the  challenge  to  a  juror  has  been 
tBoved  and  mn  impartial  juror,  substituted 
in  hh  place,  the  constitutional  right  of  the 
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accused  to  a  fair  and  impartial  jury  has  not 
been  impaired. 

Thompson  k  M.  Juries,  §  251,  p.  268; 
Reynolds  v.  United  States,  98  U.  S.  166, 
25  L.  ed.  247 ;  Eopi  v.  Utah,  120  U.  S.  430, 
30  L.  ed.  708,  7  Sup.  Ct.  Rep.  614;  EayeB 
V.  MissouH,  120  U.  S.  71,  30  L.  ed.  680, 
7  Sup.  Ct.  Rep.  306;  Bpies  v.  Illinois  {Em 
parte  Spies)  123  U.  S.  131,  31  L.  ed.  80,  8 
Sup.  Ct.  Rep.  21 ;  United  States  v.  Morris, 
1  Curt.  C.  C.  23,  Fed.  Cas.  No.  16,815. 

The  right  of  appeal  is  neither  a  consti- 
tutional right  nor  a  right  under  the  com- 
mon law. 

4  Cooley*s  Bl.  3d  ed.  p.  391;  Montee  v. 
Com.  3  J.  J.  Marsh.  132;  Com.  v.  Mitchell, 
3  J.  J.  Marsh.  630;  Com.  v.  Craig,  16  B. 
Mon.  536;  Comely  v.  Com.  17  B.  Mon.  409; 
Rutherford  v.  Com.  supra;  Cornelius  ▼. 
Com.   15  B.  Mon.  645. 

The  court  of  appeals  of  Kentucky  has  no 
jurisdiction  to  review  a  decision  of  the 
trial  court  on  a  challenge  to  a  juror  for 
cause,  and  the  discharge  of  the  juror  Alex- 
ander upon  a  challenge  for  cause  by  the 
commonwealth  was  final,  and  was  subject 
to  neither  exception  nor  review  by  the  ap- 
pellate court.  It  would  have  been  not  the 
erronefous  exercise  of  a  power,  but  the 
usurpation  of  a  power  withheld  from  such 
court  under  the  law,  if  the  court  of  ap- 
peals had  reviewed  the  decision  of  the  lower 
court. 

Kennedy  v.  Com.  14  Bush,  344;  Morgan 
V.  Com.  14  Bush,  114;  Terrell  v.  Com.  18 
Bush,  250. 

In  order  to  give  the  appellate  court  ju- 
risdiction under  the  laws  of  Kentucky  there 
must  be  an  objection  and  exception  to  the 
decision  of  the  trial  court  at  the  time  such 
decision  is  made,  and  the  substantial 
rights  of  the  accused  must  be  prejudiced 
thereby. 

Branson  v.  Com.  92  Ky.  330,  17  S.  W. 
1019;  Loving  v.  Warren  County,  14  Bush, 
320;  Cook  v.  Com.  13  Ky.  L.  Rep.  702,  18 
S.  W.  356 ;  Brooks  v.  Com.  12  Ky.  L.  Rep. 
403,    14  S.   W.  416. 

Either  ground  shown  by  the  affidavit  of 
Hackett  on  the  motion  and  challenge  to 
the  juror  Alexander  is  sufficient^  in  the  ex- 
ercise of  the  discretion  of  the  trial  court, 
for  the  discharge  of  Alexander. 

Klinger  v.  Missouri,  13  Wall.  267  20  L. 
ed.  635. 

Under  the  common  law,  a  trial  began 
when  the  case  was  opened  for  the  Crown. 

Proftatt,  Jury  Trial,  i  208. 

So  the  Kentucky  court  of  appeals  holds 
that  the  trial  begins  when  the  jury  is 
aworn  and  charged  with  the  deliverance  of 
the  accused. 

Collier  v.  Com.  110  Ky.  618,  62  S.  W.  4; 
Meece  v.  Com.  78  Ky.  686;  Willis  ▼.  Com. 
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85  Ky.  68,  2  S.  W.  654;  Allen  v.  Com.  86 
Ky.  642,  6  S.  W.  645;  Yarbrough  v.  Com. 
89  Ky.  155,  25  Am.  St.  Rep.  524,  12  S.  W. 
143;*^i*c  V.  Com.  14  Ky.  L.  Rep.  303,  20 
S.  W.  217;  Williams  v.  Com.  78  Ky.  93;  Tye 
V.  Com.  3  Ky.  L.  Rep.  59;  Huff  v.  Com. 
19  Ky.  L.  Rep.  1066,  42  S.  W.  907;  0ns- 
kins   V.  Com.   97  Ky.  496,   30  S.  W.   1017. 

Section  281  of  the  Criminal  Code  gives 
to  the  trial  court  an  unreviewable  discre- 
tion in  acting  upon  motions  and  grounds 
for  new  trials  in  criminal  cases. 

Terrell  v.  Com.  13  Bush,  246;  Ruther- 
ford V.  Com.  13  Bush,  608;  Smith  v.  Com. 
100  Ky.  137,  37  S.  W.  586;  Collier  v.  Com. 
110  Ky.  518,  62  S.  W.  4. 

The  construction  of  said  section  by  the 
Kentucky  court  of  appeals  is  the  rule  of 
construction  in  the  Federal  courts. 

Smiley  v.  Kansas,  196  U.  S.  447,  49  L. 
ed.   540,   25   Sup.   Ct.    Rep.  289. 

The  Federal  courts  will  follow  the  in- 
t  :;rpretation  and  construction  given  the 
state  statutes  by  the  highest  court  of  the 
state  as  to  rights,  privileges,  and  iAimuni- 
ties,  unless  such  construction  is  violative 
of  the  Federnl  laws. 

Lccper  v.  Texas,  139  U.  S.  462,  35  L.  ed. 
225,  11  Sup.  Ct.  Rep.  577;  Nobles  v.  Geor- 
gia, 168  U.  S.  398,  42  L.  ed.  515,  18  Sup. 
Ct.  Rep.  87;  Bergemann  v.  Backer,  157 
U.  S.  055,  39  L.  ed.  845,  15  Sup.  Ct.  Rep. 
727;  Fielden  v.  Illinois,  143  U.  S.  452,  36 
L.  ed.  224,  12  Sup.  Ct.  Rep.  528;  Broum  v. 
New  Jersey,  175  U.  S.  172,  44  L.  ed.  119,  20 
Sup.  Ct.  Rep.  77. 

The  14th  Amendment  gives  the  Federal 
government  the  power  to  enforce  due  proc- 
ess of  law  against  arbitrary  and  unwarrant- 
ed state  actions,  and  nothing  more. 

Uvrtado  v.  California,  110  U.  S.  516,  28 
L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292;  An- 
derson V.  Henry,  45  W.  Va.  319,  31  S.  E. 
998. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  seeks  to  review  the 
judgment  of  the  court  of  appeals  of  the 
commonwealth  of  Kentucky  affirming  a 
conviction  and  sentence  of  murder  against 
him.  He  was  indicted,  with  others,  for  kill- 
ing one  William  Goebel.  The  grounds  of 
review  by  this  court  are  based  upon  cer- 
tain rulings  of  the  trial  court  which,  plain- 
tiff in  error  contends,  were  repugnant  to 
the  due  process  clause  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States. 

It  appears  from  the  record  that  eleven 
jurors,  including  one  J.  C.  Alexander,  had 
been  accepted  by  the  parties.  The  common- 
wealth had  exhausted  three  of  its  peremp- 
tory challenges,  and  plaintiff  in  error  eleven 
424 


of  his, — he  was  given  by  the  statutes  fift«  • 
At  this  point  the  commonwealth's  attoi  it  - 
suggested  that  Alexander  had  formed   : 
expressed  an  opinion  on  the  merits  of  r. 
case,  and  had  improperly  conversed  with    ' 
person,  not  a  member  of  the  jury,  on  a  sub- 
ject connected  with  the  case.     The  common- 
wealth's attorney  then  made  a  motion   to 
discharge  Alexaiider  from  the  jury,  in  sup- 
port of  which  he  filed  the  following  affida- 
vit of  one  Ben  Hackett,  who  had  been  ex- 
cluded as  a  juror  in  the  case: 

The  afiiant,  Ben  Hackett,  says  that  after 
the  killing  of  William  Goebel  he  and  Mr.  J. 
C.  Alexander,  who  has  been  accepted  on  the 
jury  to  try  this  case,  had  many  conversa- 
tions and  arguments  *about  the  said  killing,  [171] 
this  affiant  expressing  and  urging  the  opin- 
ion that  there  had  been  a  conspiracy  to 
murder  Goebel,  among  those  who  were 
charged  with  his  murder,  and  Mr.  Alexander 
expressing  and  urging  the  opinion  that  there 
had  not  been  a  conspiracy  at  all  to  murder 
him.  These  arguments  and  conversations 
occurred  at  different  times  and  places  in 
Woodford  county  during  the  time  that  has 
elapsed  since  the  murder  of  Mr.  Goebel, 
were  frequent,  and  much  earnest  interest 
and  feeling  was  expressed  by  both  this  affi- 
ant and  Mr.  Alexander  therein.  • 

This  affiant  further  says  that  on  yesterday 
afternoon,  late,  after  Mr.  Alexander  had 
been  accepted  as  a  juror  to  try  the  case,  and 
after  this  affiant  had  been  excused,  after 
those  accepted  as  jurors  had  been  charged 
and  admonished  by  the  court,  immediately 
after  adjournment  for  supper,  and  as  the 
jury  was  being  conducted  by  the  sheriflT 
away  from  the  eourthouse,  affiant  by  acci- 
dent met  the  jury  as  they  were  passing  out 
through  the  courthouse  yard,  when,  in  pass- 
ing, Mr.  Alexander  said  to  this  affiant: 
"Hello,  Ben,  I  am  glad  they  cut  you  off 
this  jury,  as  I  did  not  want  to  serve  on  this 
jury  with  you." 

Affiant,  Ben  Hackett,  says  the  foregoing 
statements  are  true. 

(Signed)  Ben  F.  Hackett 

The  following  proceadings  were  then  had, 
as  appears  from  the  order  of  the  court, 
from  which  we  quote: 

"It  was  agreed  by  counsel  on  either  side 
that  the  court  might,  in  the  absence  of  the 
defendant  and  counsel,  question  the  said 
Alexander  as  to  the  truth  of  the  said  state- 
ments, contained  in  said  Hackett's  affidavit, 
that  he  said  to  said  Hackett  while  in  the 
custody  of  the  sheriff,  'Hello,  Ben,  I  am  glad 
they  cut  you  off  of  this  jury,  as  I  did  not 
want  to  serve  on  this  jury  with  you,'  and 
the  said  Alexander  having  admitted  the 
truth  of  said  statement,  but  claimed  the 
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iiid  statement  was  made  in  a  jocular  way, 
and  the  court  being  of  the  opinion  that 
foch  conduct  on  the  part  of  said  Alexander 
Vis  a  violation  of  the  admonitions  of  the 
-^urt,  when  he  was  placed  in  the  custody  of 
the  sheriff,  it  was  ordered  and  adjudged 
W»hit  said  Alexander  be,  and  he  is  'now  ex- 
ca<^  as  a  juror  in  this  case,  and  he  is  now 
••rdered  to  be  discharged;  and  the  court,  he- 
ir^ thus  advised,  overruled  defendant's  ob- 
jf-Hion,  and  discharged  and  excused  said 
AVxander,   and  defendant,  by  counsel,  ex- 

ftptS. 

"Tliereupon  defendant  moved  the  court  to 
di^harjje  the  entire  panel  remaining,  which 
wa-«  objected  to  by  the  attorney  for  the  com- 
moowealth.  and  the  court  being  advised, 
«n>tiiDcd  said  objection,  and  refused  to  dis- 
darge  said  entire  panel,  to  which  ruling  de- 
ft^lant,  by  counsel,  excepts." 

By  these  rulings,  it  is  contended  that 
pbintiff  in  error  was  deprived  of  due  pro- 
a>^  of  law.  Error  is  assigned  under  the 
Sth,  6th,  and  14th  Amendments  of  the  Con- 
ititotion  of  the  United  States. 

Pbintiff  in  error  cannot  avail  himself  of 
the  prmisions  of  the  5th  and  6th  Amend- 
ments, for  reasons  we  have  so  often  ex- 
pressed that  it  would  be  the  extreme  of 
luperfluity  to  repeat  them.  It  is  enough  to 
sav  that  those  Amendments  do  not  apply  to 
proceedings  in  the  state  courts.  The  invoca- 
tioB  of  the  14th  Amendment  is  attempted 
to  be  justified  on  two  grounds:  (I)  That 
the  trial  court,  in  discharging  Alexander, 
trted  beyond  its  power,  and  that  the  court 
^  appeals  of  Kentucky,  in  holding  that,  by 
reason  of  f  281  of  the  Criminal  Code  of  the 
state,  it  cannot  reverse  on  account  of  such 
«Tor,  deprives  plaintiff  in  error  of  his  liber- 
tr  without  due  process  of  law.  (2)  By  the 
eoamon  law,  which  has  been  adopted  by 
Kentucky,  and  by  the  Constitution  and  stat- 
■tee  of  the  state,  an  accused  has  not  only 
tbe  right  to  be  present,  but  must  be  pres- 
at  during  the  whole  of  the  trial.  "His 
presence  is  not  only  an  inalienable  right, 
^'  a  jurisdictional  fact,  and  cannot  be 
Kairod." 

The  argument  of  plaintiff  in  error  is  very 
daboTite.  but  there  is  scarcely  any  phase 
of  it  vhidi  has  not  been  answered  adverse- 
<J  to  his  contention   by  decisions  of  this 

He  seems  to  make  an  issue  with  the  court 
of  appeals  of  the  state  upon  the  law  of  the 
lUte,  knd  to  contend  that  the  court  erred 
ia  the  interpretation  and  application  of 
that  law.  This  contention  encounters  the 
ruling  in  Re  Converse,  137  U.  S.  624,  631, 
54  L  ed,  796,  799,  11  Sup.  Ct.  Rep.  191, 
^j*aBd  other  cases,  which  hold  that  a  "state 
cannot  be  deemed  guilty  of  a  violation  of 
its  obligations  under  the  Constitution  of  the 
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I  United  States  because  of  a  decision,  even  if 
erroneous,  of  its  highest  court,  while  act- 
ing within  its  jurisdiction." 

We  cannot  assume  error  in  the  decision 
of  the  court  of  appeals.  We  accept  it,  as 
we  are  bound  to  do,  as  a  correct  exposition 
of  the  law  of  the  state, — common,  statutory, 
and  constitutional.  Our  inquiry  can  only 
be.  Did  the  state  law,  as  applied,  afford 
plaintiff  in  error  due  process,  as  those  words 
are  used  in  the  14th  Amendment?  Wo 
think  it  did.  It  is  not  necessary  to  enter 
into  a  lengthy  discussion  of  what  consti- 
tutes due  process  of  law.  That  has  been 
done  in  a  number  of  cases  and  there  is  noth- 
ing in  the  present  case  which  calls  for  a 
repetition  and  an  extension  of  the  discus- 
sion. It  may  be  admitted  that  the  words 
"due  process  of  law,"  as  used  in  the  14th 
Amendment,  protect  fundamental  rights. 
What  those  are  cannot  ever  be  the  cause  of 
much  dispute.  In  giving  them  protection, 
however,  it  was  not  designed,  as  was  ob- 
served by  the  Chief  Justice  in  Re  Converse, 
"to  interfere  with  the  power  of  the  state  to 
protect  the  lives,  liberty,  and  property  of 
its  citizens;  nor  with  the  exercise  of  that 
power  in  the  adjudications  ol  the  courts 
of  a  state  in  administering  th^  process  pro- 
vided by  the  law  of  the  state."  These  words 
are  apposite  in  the  present  case.  Of  what 
does  plaintiff  in  error  complain?  The  dis- 
cbarge of  a  juror  before  he  was  sworn,  and 
the  absence  of  the  plaintiff  in  error  from 
the  examination  of  the  juror  by  the  presid- 
ing judge.  But  plaintiff  in  error  consented 
through  his  counsel  to  the  examination,  and 
there  is  not  an  intimation  that  the  juror 
selected  in  Alexander's  place  was  not  as 
competent  as  he.  Nor  can  we  say  that  the 
discharge  of  Alexander  took  from  the  other 
jurors  who  had  been  chosen  their  competen- 
cy to  try  the  case  or  to  give  to  plaintiff^ 
in  error  the  right  to  a  new  panel.  In  Hayes 
V.  MissouH,  120  U.  S.  68,  30  L.  ed.  578, 
7  Sup.  Ct.  Rep.  350,  it  was  said  "the  ac- 
cused cannot  complain  if  he  is  still  tried 
by  an  impartial  jury.  He  can  demand 
nothing  more.  Northern  P.  R.  Co,  v.  Eer- 
hert,  116  U.  S.  642,  29  L.  ed.  755,  6  Sup. 
Ct.  Rep.  590.  'The  right  to  challenge  iM;i74^ 
the  right  to  reject,  not  to  select,  a  juioi 
If,  from  those  who  remain,  an  impartia' 
jury  is  obtained,  the  constitutional  right 
of  the  accused  is  maintained."  Brown  v. 
New  Jersey,  175  U.  S.  172,  44  L.  ed.  119, 
20  Sup.  Ct.  Rep.  77. 

In  passing  on  the  action  of  the  trial  court 
in  examining  Alexander  in  the  absence  of 
plaintiff  in  error,  the  court  of  appeals  said 
that  the  court  had  been  compelled  to  relax 
the  rule  prescribed  by  the  statute  that  "the 
defendant  must  be  present  and  shall  re- 
main in  custody  during  trial,"  and  cited 
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HiU  ▼.  Com.  14  Ky.  L.  Rep.  308,  20  S.  W. 
217;  Meeoe  v.  Com.  78  Ky.  686.  In  the 
first  case,  absence  from  the  court  room  by 
the  accused  for  a  few  minutes  at  a  time,  on 
accoimt  of  sickness,  the  trial  continuing 
in  his  absence,  it  was  held  did  not  preju- 
dice the  substantial  rights  of  the  accused. 

In  Meeoe  v.  Com,,  upon  the  jury  coming 
back  to  the  court  room  for  further  instruc- 
tions, the  court  made  certain  alterations 
in  the  instructions  in  absence  of  the  ac- 
cused, but  in  the  presence  of  his  counsel.  It 
was  held  not  to  be  error,  the  court  saying: 

"While  we  recognize  the  fact  that  the  ac- 
cused, when  on  trial  for  a  criminal  offense, 
should  be  present  during  the  entire  trial, 
and  that  no  evidence  should  be  heard  or 
instructions  given  or  amended  without  his 
presence  either  before  or  after  the  submis- 
sion of  the  cause  to  the  jury,  still  this  court 
is  only  authorized  to  reverse  in  cases  where 
the  substantial  rights  of  the  accused  have 
been  prejudiced  in  the  court  below;  and  in 
order  to  ascertain  whether  errors  have  been 
committed  to  the  prejudice  of  the  accused, 
the  facts  as  well  as  the  law  of  the  case 
should  be  considered.  While  one  charged 
with  a  criminal  offense  has  the  constitution- 
al right  to  be  tried  by  a  jury,  the  right  of 
appeal  from  the  verdict  and  judgment 
against  him  does  not  exist  except  by  rea- 
son of  the  legislation  of  the  state  on  the 
subject;  and,  when  permitting  an  appeal, 
the  lawmaking  power  has  the  right  to  deter- 
mine for  what  cause  a  reversal  may  be  had." 

The  court  of  appeals  also  said,  in  passing 
on  the  contention  of  plaintiff  in  error,  based 
on  the  examination  of  Alexander: 
J175]  '"It  has  also  been  held  by  this  court  that 
a  trial  for  felony  begins  when  the  jury  is 
sworn.  Willie  v.  Com.  86  Ky.  68,  2  S.  W. 
^64.  At  the  time  the  examination  of  Alex- 
4inder  took  place,  and  when  he  was  dis- 
charged, the  jury  had  not  only  not  been 
6worn,  but  it  had  not  been  completed. 

"There  are  many  rights,  some  of  them 
guaranteed  by  the  Constitution,  which  one 
charged  with  crime  may  not  waive,  and 
should  not  be  permitted  by  the  courts  to 
waive, — such  as  the  right  of  trial  by  jury, 
the  right  to  be  heard  by  himself  and  coun- 
sel, to  demand  the  nature  and  cause  of  the 
accusation  against  him;  and  yet  others,  the 
assertion  of  which  may  unexpectedly  become 
necessary  for  his  protection  during  the 
progress  of  the  trial.  But  we  are  unwilling 
to  say  that  one  charged  with  felony,  and  be- 
ing in  court,  as  was  the  appellant,  with 
counsel  at  hand  ready  and  competent  to  ad- 
vise him  of  his  rights,  may  not,  in  advance 
of  the  swearing  of  the  jury,  and  before  he  is 
placed  in  jeopardy,  consent  to  a  private  ex- 
amination by  the  court  of  a  juror  against 
whom  complaint  had  been  made,  for  the 
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purpose  of  ascertaining  whether  he  was 
qualified  to  retain  his  place  as  one  of  the 
jury  to  try  the  case.  Nor  do  we  think  it 
is  affirmatively  shown  by  the  record  in  this 
case  that  any  injury  resulted  to  the  sub- 
stantial rights  of  the  appellant  by  Alexan- 
der's dismissal  from  the  jury." 

It  is  manifest,  therefore,  that  it  is  the  law 
of  Kentucky  that  occasional  absence  of  the 
accused  from  the  trial,  from  which  no  in- 
jury results  to  his  substantial  rights,  is  not 
reversible  error.  And  we  think,  in  applying 
that  rule  to  the  case  at  bar,  plaintiff  in  er- 
ror was  not  deprived  of  due  process  of  law 
within  the  meaning  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States. 

It  will  be  observed  that  the  court  of  ap- 
peals also  decided  that,  even  though  the  ex- 
clusion of  Alexander  had  been  error,  a  re- 
versal of  the  case  was  forbidden  by  S  281 
of  the  Criminal  Code  of  the  state,  and  dted 
Curtie  v.  Com.  110  Ky.  846,  62  S.  W.  886; 
Turner  v.  Com.  26  Ky.  L.  Rep.  981,  76  S. 
W.  863;  Aldereon  ▼.  Com.  25  Ky.  L.  Rep. 
32,  74  S.  W.  679.  See  also  •Potoers  v.  Com.  [1761 
114  Ky.  237,  70  S.  W.  644,  1050,  71  S.  W. 
494,  where  S  281  was  construed  the  same 
way.  The  court,  in  its  construction  of  | 
281,  followed  the  construction  established 
by  prior  cases,  and  did  not  make  a  discrim- 
inating application  of  that  section  against 
plaintiff  in  error.  He  was,  therefore,  not 
deprived  of  the  equal  protection  of  tiie  laws. 

Judgment  afprmed. 

Mr.  Justice  Harlan,  concurring: 
The  record  does  not,  in  my  judgment, 
show  an  absence  of  the  due  process  of  law 
enjoined  by  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  as  that 
Amendment  has  been  interpreted  by  this 
court.  For  that  reason,  without  approving 
all  that  is  said  in  the  opinion  of  the  eourt, 
I  concur  in  the  judgment  of  affirmance. 


LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

F.  E.  DEER. 

(  See  a  C.  Reporter's  ed.  176-178.) 

J'ndflTinent— Jurisdiction  to  samlsb  debt 
due  nonresident.— A  state  court  has  juris- 
diction to  render  a  valid  Judfnnent  In  gar- 
nishment of  a  debt  due  by  a  railway  company 
doing  business  In  the  state,  and  permanently 
liable  there  for  service  and  suit,  to  a  conresl- 

NoTB. — On  the  ftrotection  of  o  nonresident 
creditor  agminat  gamUhment — see  notes  to  Illi- 
nois C.  R.  Co.  V.  Smith,  19  L.R.A.  577;  and 
King  V.  Cross,  44  L.  ed.  U.  8.  211. 
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teit  wlio  was  senred  by  such  pabUcation  as 
tb«  statutes  of  the  state  prescribe. 

[No.  164.]    • 

MmiUd  December  H,  1905.    Decided  Jtm- 
uary  2,  1906. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Alabama  to  review  a  judgment 
^fhrming  a  judgment  of  the  City  Court  of 
Montgomery,  in  that  state,  in  favor  of  plain- 
tiff in  an  action  to  recover  a  debt,  in  which 
defendant  set  up  as  a  defense  a  judgment  of 
s  Honda  court  in  garnishment  of  such  debt 
doe  phiintiff,  who  was  a  resident  of  Ala- 
btma,  and  was  served  by  such  publication 
as  the  Florida  statutes  prescribe.    Reversed, 

See  same  case  below,  39   So.   1028. 

Hie  facts  are  stated  in  the  opinion. 

Mr.  Oeors«  ^X^*  Jones  submitted  the 
eaose  for  plaintiff  in  error : 

To  hold  that  the  situs  of  a  debt  is  at  the 
domidl  of  the  creditor  is  palpably  unten- 
able. It  cannot  be  in  the  hands  of  the 
creditor  until  the  debt  is  paid.  If  the  res 
vere  in  the  hands  of  the  creditor,  the  debt 
vDold,  of  necessity,  be  discharged. 

Chicttifo,  R.  I.  d  P.  R.  Co.  V.  Sturm,  174 
U.  a  710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep. 
797;  King  v.  Cross,  175  U.  S.  396,  44  L.  ed. 
211,  20  Sup.  Ct.  Rep.  131;  Rothschild  v. 
Knight,  184  U.  S.  334,  46  L.  ed.  573,  22 
Sop.  Ct  Rep.  391;  Holland  v.  Mobile  d  0. 
R.  Cq,  16  Lea,  418;  Carson  v.  Memphis  d 
C.  R.  Co.  88  Tenn.  646,  8  L.R.A.  412,  17 
Am.  St  Rep.  921,  13  S.  W.  588. 

Tbe  fact  that  the  supreme  court  of  Ala- 
bama may  have  considered  that  the  Flori- 
di  eourt  was  without  jurisdiction  cannot 
affect  the  validity  of  the  Florida  judgment 
pleaded. 

Uing  V.  Rigney,  160  U.  S.  531,  40  L.  ed. 
625,  16  Sup.  Ct.  Rep.  366. 

The  garnishment  judgment  and  its ,  pay- 
Kent  in  Florida  constituted  a  complete  de- 
face to  the  suit  in  Alabama. 

(Mcago,  R.  I.  d  P.  R.  Co.  v.  Sturm, 
•Hpn;  Pittsburg,  C.  C.  d  St.  L,  R.  Co.  v. 
Barteb,  108  Ky.  216,  56  S.  W.  152;  Bur- 
lington d  M.  River  R.  Co.  v.  Thompson, 
31  Kan.  194,  47  Am.  Rep.  497,  1  Pac.  622 ; 
f^thwn  v.  yew  York  d  E.  R.  Co.  31  Pa. 
114;  Hannibal  d  St.  J.  R.  Co.  v.  Crane,  102 
HI  249,  40  Am.  Rep.  581 ;  Plimpton  v. 
B^ge^ow,  93  N.  Y.  601;  Chicago,  B.  d  Q.  R. 
Co.  T.  Moore,  31  Neb.  629,  28  Am.  St.  Rep. 
»4,  48  N.  W.  476 ;  Singer  Mfg.  Co.  v.  Flem- 
wy,  39  Neb.  679,  23  L.R.A.  210,  42  Am.  St 
Sep.  613,  58  N.  W.  226 ;  Connor  v.  Hanover 
Iw.  Co.  28  Fed.  549;  Ounn  v.  Howell,  35 
Ala.  144,  73  Am.  Dec.  484. 

The   Florida    record    was    valid    on    its 


Jfampell  T.  Stewart,  21  WalL  71,  22  L. 
•1S64. 
toon.  8. 


Foreign  corporations  doing  business  by 
agents  within  a  state  are  treated  as  resi- 
dents of  the  state,  and  debts  due  from 
them  to  nonresidents  are  gamishable  in 
that  state. 

Lancashire  Ins.  Co.  ▼.  Corbetts,  165  IlL 
592,  36  L.R.A.  640,  56  Am.  St  Rep.  275, 
46  N.  E.  631;  National  F.  Ins.  Co.  v. 
Chambers,  53  N.  J.  Eq.  468,  32  Atl.  663; 
Fithian  v.  New  York  d  B.  R.  Co.  supra; 
Selma  R.  d  D.  R.  Co.  v.  Tyson,  48  Ga.  351 ; 
German  Batik  v.  American  F.  Ins.  Co.  83 
Iowa,  491,  32  Am.  St.  Rep.  316,  50  N.  W. 
53;  CoiMcns  v.  Love  joy,  81  Me.  467,  17 
Atl.  495;  Burlington  d  M.  River  R.  0<k 
V.  Thompson,  supra. 

No  counsel  for  defendant  in  error. 

Mr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  to  recover  a  debt  ad- 
mitted to  have  been  due  to  the  plaintiff,  the 
defendant  in  error.  But  it  was  agreed  *in[178] 
the  trial  court  that  a  suit  was  brought  by 
one  Brock  against  the  plaintiff  in  Florida, 
in  which  the  railroad  company,  the  present 
plaintiff  in  error,  was  summoned  as  gar- 
nishee, judgment  was  recovered  against  the 
latter  as  such  for  the  sum  now  in  suit,  and 
the  sum  paid  by  it  into  court,  all  before  the 
present  suit  was  begun.  The  proceedings  in 
Florida  were  strictly  in  aqcordance  with  the 
laws  of  that  state.  The  railroad  company 
did  business  there,  and  was  permanently 
liable  to  service  and  suit,  and  the  defend- 
ant, the  present  defendant  in  error,  was  noti- 
fied by  such  publication  as  the  statutes  of 
Florida  prescribed.  He  was  not,  however,  a 
resident  of  the  state,  but  lived  in  Alabama, 
and  the  supreme  court  of  the  latter  state 
affirmed  a  judgment  in  his  favor  on  the 
ground  that  the  Florida  court  had  no  juris- 
diction to  render  the  judgment  relied  on  as 
a  defense.    — Ala. — 

Whatever  doubts  may  have  been  felt  when 
this  case  was  decided  below  are  disposed  of 
by  the  recent  decision  in  Harris  v.  Balk,  198 
U.  S.  215,  49  L.  ed.  10,  23,  25  Sup.  Ct.  Rep. 
625.  There  the  garnishee  was  only  tempo- 
rarily present  in  Maryland,  where  the  first 
judgment  was  rendered,  and  the  defendant 
in  that  judgment  was  absent  from  the  state, 
and  served  only  as  the  defendant  in  error 
was  served  in  Florida.  Yet  the  Maryland 
judgment  was  held  valid,  and  a  decision  by 
the  supreme  court  of  North  Carolina,  deny- 
ing the  jurisdiction  of  the  Maryland  court, 
was  reversed.  In  the  present  case  the  rail- 
road company  was  permanently  present  in 
the  state  where  it  was  served.  In  view  of 
the  full  and  recent  discussion  in  Harris  v. 
Balk,  we  think  it  unnecessary  to  say  more. 

Judgment  reversed. 
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[179]  •CINCINNATI,  PORTSMOUTH,  BIG  SAN- 
DY, k  POMEROY  PACKET  COMPANY, 
Plff.  in  Err., 

V. 

GEORGE  W.  BAY  and  William  Bay. 

(See  S.  C.  Reporter's  ed.  179-186.) 

1.  Brror  to  atate  coart— Federal  qaes- 
tlon— wlien  raised  In  time— effect  of 
certificate  of  state  court.— A  certificate 
of  the  highest  court  of  u  siute  to  the  effect 
that  it  Decessarlly  considered  the  Federal 
question  relied  upon  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States, 
which  tho  record  shows  was  raised,  removes 
any  objection  that  such  question  was  raised 
too  late  under  the  local  procedure. 

S.  Contracts— anla^Tfal  restraints  on 
Interstate  commerce— Incidental  re- 
straints.—The  interference,  if  any,  with  in- 
terstate commerce,  contemplated  by  a  con- 
tract for  the  sale  of  certain  river  craft,  which 
permits  a  suspension  of  payment  of  Instal- 
.  ments  of  the  purchase  price  in  case  of  serious 


competition  In  the  freight  and  passenger 
traffic  over  a  route  between  two  named  Ohio 
ports  on  the  Ohio  river,  and  requires  the 
vendors  to  withdraw  from  such  competition 
for  five  years,  is  too  Insignificant  to  render 
the  contract  Invalid  under  the  act  of  July  2, 
1890  (26  Stat,  at  L.  209,  chap.  647,  U.  S. 
Comp.  Stat  1901,  p.  8200),  as  Imposing  a 
restraint  on  interstate  commerce. 
8.  Contracts— nnlavrfal  restraints  on  In- 
terstate commerce— rlffbts  and  liabil- 
ities of  parties.- A  purchaser  of  river 
craft  cannot  Invoke  the  antitrust  act  of  July 
2,  1890  (26  Stat,  at  L.  209,  chap.  647,  U.  S. 
Comp.  Stat.  1901,  p.  3200),  to  relieve  him 
from  his  obligation  to*  pay  the  purchase  price, 
because  of  his  covenant  to  maintain  the 
present  traffic  rates,  which  is  not  declared  by 
the  contract  to  enter  into  the  consideration 
of  the  sale, — especially  where  the  rates  re- 
ferred to  primarily,  if  not  exclusively,  relate 
to  domestic,  and  not  to  interstate,  business. 

[No.  174.] 

Argued  December  15,  1905,    Decided  Jan- 
uary 2,  1906, 


Note. — On  illegal  iruatB  under  modem  anti- 
trust  laws — see  note  to  Whitwell  v.  Con- 
tinental Tobacco  Co.  64  L.R.A.  689. 

Certificate  of  state  court  as  showing  presence 
of  Federal  question. 

A  certificate  of  a  chief  or  presiding  justice 
of  the  highest  court  of  a  state  cannot  relieve 
the  Supreme  Court  of  the  United  States  from 
determining  for  itself  whether  the  record  shows 
that  the  suit  really  involves  any  question  which 
will  entitle  it  to  review  the  judgment  of  the 
state  court.  Newport  Light  Co.  v.  Newport, 
151  U.  S.  527,  38  L.  ed.  259,  14  Sup.  Ct.  Rep. 
429;  Powell  v.  Brunswick  County.  150  U.  S. 
433.  37  L.  ed.   1134.  14   Sup.  Ct.  Rep.  166. 

Stich  a  certificate  is  incompetent  to  confer 
jurisdiction  not  shown  on  the  record  (Felix  v. 
Scharnweber,  125  U.  S.  54.  31  L.  ed.  687,  8 
Sup.  Ct.  Rep.  750 ;  Mississippi  &  M.  R.  Co.  v. 
Rock.  4  Wall.  177,  18  L.  ed.  381;  Powell  v. 
Brunswick  County,  supra;  Say  ward  v.  Denny, 
158  D.  S.  180,  39  L.  ed.  941,  15  Sup.  Ct.  Rep. 
777;  Henkel  v.  Cincinnati,  177  U.  S.  i70,  44 
L.  ed.  720,  20  Sup.  Ct.  Rep.  573;  Home  for 
Incurables  v.  New  York,  187  U.  S.  155,  47  L. 
ed.  117,  63  L.R.A.  329,  23  Sup.  Ct.  Rep.  84), 
though  It  may  have  the  effect  of  making  more 
certain  and'  specific  what  is  too  general  and 
indefinite  in  the  record  (Parmelee  v.  Lawrence, 
11  Wall.  36,  20  L.  ed.  48;  Brown  v.  Atwell, 
92  U.  S.  327,  23  L.  ed.  511 ;  Yazoo  &  M.  Val- 
ley R.  Co.  V.  Adams.  180  U.  S.  41,  45  L.  ed.  415, 
21  Sup.  Ct.  Rep.  266;  Dibble  v.  Bellingham 
Bay  Land  Co.  163  U.  S.  63,  41  L.  ed.  72,  16 
Sup.   St.  Rep.  989). 

The  certificate  may  induce  the  Federal  court, 
where  the  question  Is  a  close  one,  not  to  con- 
strue the  pleadings  so  strictly  as  to  hold 
that  they  do  not  sufficiently  present  a  Federal 
question.  Roby  v.  Colehour.  146  U.  8.  153, 
36  L.  ed.  922,  13  Sup  Ct.  Rep.  47. 

A  certificate  of  the  chief  Justice  of  a  state 
court,  stating  that  the  validity  of  state  legis- 
lation subsequent  to  the  charter  of  a  corpora- 
tion was  drawn  In  question  upon  the  ground 
that  It  Impaired  the  obligation  of  a  contract, 
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and  that  the  decision  was  in  favor  of  the  valid- 
ity of  such  legislation,  may  be  resorted  to,  in 
the  absence  of  an  opinion,  to  show  that  a 
Federal  question  which  was  otherwise  raised 
in  the  record  was  actually  passed  upon  by  the 
court.  Gulf  &  S.  I.  R.  Co.  v.  Hewes,  183  U. 
S.  66,  46  L.  ed.  86,  22  Sup.  (X  Rep.  26. 

The  certificate  of  a  state  court  of  last  re- 
sort may  serve  to  remove  any  doubt  whether 
rights  under  the  Federal  bankrupt  law  were  so 
relied  upon  and  passed  upon  In  affirming, 
without  opinion,  a  judgment  dismissing  a  suit 
brought  by  a  trustee  In  bankruptcy  to  recover 
an  alleged  asset  of  the  bankrupt  estate,  as  to 
sustain  a  writ  of  error  from  the  Federal  Su- 
preme Court.  Rector  v.  City  Deposit  Bank 
Co.  200  U.  S.  405,  post,  627,  26  Sup.  Ct.  Rep. 
Rep.  289. 

And  where  the  record  shows  that  the  juris- 
dictional question  may  have  been  involved,  a 
certificate  by  the  presiding  judge  of  a  state 
court,  certified  by  the  clerk  as  part  of  the  rec> 
ord,  that  one  of  the  questions  mentioned  In 
the  25th  section  of  the  judiciary  act  was  de- 
cided in  the  manner  prescribed  by  that  act* 
will  be  presumed  to  have  been  made  by  ao* 
thorlty  of  the  court,  and  the  Supreme  Court 
of  the  United  States  must  take  jurisdiction. 
Armstrong  v.  Athens  County,  16  Pet.  281,  10 
L.  ed.  965. 

A  certificate  signed  by  the  clerk  and  certified 
by  the  presiding  justice  of  a  state  court,  though 
entitled  to  gi'eat  weight  as  showing  that  a 
Federal  question  was  decided  by  the  court, 
which  gives  it  in  the  manner  required  to  give 
the  Supreme  Court  of  the  United  States  juris- 
diction, is  not  conclusive  that  such  a  ques- 
tion was  raised  in  the  case.  Caperton  ▼.  Bow- 
yer,  14  Wall.  216,  20  L.  ed.  882. 

And  it  certainly  cannot  be  regarded  as  con- 
clusive when  the  same  judge,  in  the  opinion 
on  file  in  the  case,  places  the  decision  entirely 
on  a  ground  independent  of  a  Federal  ques- 
tion. Adams  County  v.  Burlington  ft  M. 
River  R.  Co.  112  U.  S.  128,  28  L.  ed.  678,  5 
Sup.  (X  Rep.  77. 

A  certificate  of  the  presiding  judge  of  a 
state    court    is    insnfflclent   to   show   that   a 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment 
ibkh  ailirmed  a  judgment  of  the  Circuit 
Court  of  Lawrence  County,  in  that  state, 
m  favor  of  plaintiffs  in  an  action  to  re- 
eorer  the  purchase  price  of  certain  river 
cnft,  in  which  the  defendant  alleges  that 
the  contract  of  sale  was  illegal  under  the 
Federal  antitrust  act.     Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Itedyard  Idnooln  argued  the  cause, 
tnd.  Willi  Mr.  Julius  L.  Anderson,  filed  a 
brief  for  plaintiff  in  error: 

Repeated  attempts  have  been  made  to  re- 
■trict  the  broad  and  general  language  of 
the  Sherman  antitrust  act,  but  the  Federal 
courts,  and  especially  this  court,  have  uni- 
formly held  that  the  act  means  just  what 
it  nys,  and  cannot  be  confined  to  unreason- 
•ble  restraints  nor  such  as  were  condemned 
bf  the  common  law  before  its  passage. 

Uwited  States  v.  Trans- Missouri  Freight 
i«o.  166  U.  S.  290,  312-341,  41  L.  ed.  1007, 


1017-1027,  17  Sup.  Ct.  Rep.  540;  United 
States  v.  Joint  Traffic  Asso.  171  U.  S.  505, 
573-676,  43  L.  ed.  259,  288-290,  19  Sup. 
Ct.  Rep.  25;  United  States  v.  Addyston 
Pipe  A  Steel  Co,  46  L.R.A.  122,  29  C.  C.  A, 
141,  64  U.  S.  App.  723,  85  Fed.  271,  Af- 
firmed in  175  U.  S.  211,  44  L.  ed.  136,  20 
Sup.  Ct.  Rep.  96;  Northern  Securities  Co. 
v.  United  States,  193  U.  S.  197,  331,  402, 
48  L.  ed.  679,  697,  726,  24  Sup.  Ct.  Rep. 
436;  Chesapeake  &  0.  Fuel  Co.  v.  United 
States,  53  C.  C.  A.  266,  116  Fed.  610. 

It  cannot  be  questioned  that  the  trans- 
portation of  persons  and  property  from  one 
state  to  another  is  interstate  commerce. 

United  States  v.  Trans- Missouri  Freight 
Asso.  166  U.  S.  290,  312,  325,  41  L.  ed. 
1007,  1017,  1022,  17  Sup.  Ct.  Rep.  540; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  ^8,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826;  Lottery 
Case    {Champion  v.  Ames)    188  U.  S.  321, 


FMnml  question  waa  raised  and  decided, 
wtare  the  recorded  opinion  of  the  court  shows 
tkat  the  decision  was  based  on  a  ground  that 
<4l  cot  Involve  a  Federal  question.  Dibble  v. 
Bfilingium  Bay  Land  Co.  163  U.  S.  63,  41  L. 
«4.  T2.  16  Sup.  Ct.  Rep.  939. 

Where,  from  the  entire  record.  It  appears 
tkat  the  decision  of  the  state  court  depends 
B>oo  the  construction,  and  not  the  constitu- 
ttooolity,  of  a  state  statute,  the  certificate  of 
^f  state  court  is  unavailing  to  show  that  the 
coastftBtional  question  was  involved.  Lawler 
r.  Wtlker.  14  How.  149,  14  L.  ed.  364  :  Com- 
ccrnal  Bank  v.  Buckingham,  5  How.  317,  12 
L  rt.  169. 

}H3c&«tbing  more  definite  than  a  certificate  of 
Ltf  bfshest  court  of  a  state  that  certain 
ttstatea,  challenged  as  in  violation  of  the 
federal  Constitution,  were  held  valid,  with- 
ttt  Bttmlng  those  statutes,  is  necessary  to 
■'isfr  the  requirement  that  the  record  should 
^iv  thzt  such  a  question  was  involved.  Law- 
hf  ▼.  Walker,  9vpra. 

Aad  see  note  to  Hooker  v.  Los  Angeles,  63 
^-^LA.  471,  on  What  the  record  must  show 
rttpeeimg  the  presentation  and  decision  of  a 
'«>f«/  qvestioM  in  order  to  confer  jurisdic- 
kos  •»  the  Supreme  Court  of  the  United  States 
vf  c  Krit  of  error  to  a  state  court. 

A  certificate  of  the  state  court  that  such 
;."tio3s  arose  and  were  decided  as  required 
*'  .  2;»  of  tlie  Judiciary  act  to  give  the  Su- 
9"me  Court  Jurisdiction  to  review  the  decl- 
■•ra  of  the  state  court  is  unnecessary,  where 
rir  rtcord  shows  on  its  face  that  such  ques- 
-^os  arose,  and  bow  they  were  decided.  Able- 
-Ja  T.  Booth.  21   How.  506.  IC  L.  cd.   169. 

Rane  for  Incurables  v.  New  York,  187  U. 
B  I^  47  L.  ed.  117,  63  L.B.A.  329,  23  Sup. 
<X  ftep.  84,  lays  down  the  rule  that  a  certlfl- 
^>  of  tike  chief  Justice  or  presiding  officer  of 
t^  kigbest  state  court  that  a  Federal  question 
w  iFToIved  la  not  properly  a  part  of  the 
r«ord. 

DtkoBgh  the  contrary  nowhere  seems  ex- 
likniy  to  have  been  sUted,  Mr.  Justice  Wayne 
IKS  tone  language  in  Lawler  v.  Walker,  supra, 
ffn  vkich  it  Bigbt  be  Inferred  that  be  r«- 
100  U.l. 


garded  such  a  certificate  as  part  of  the  record. 
But  such  a  certificate,  though  it  may  help 
out  the  failure  of  the  record  to  show  beyond 
all  question  the  presence  of  a  Federal  con- 
troversy, seems  generally  to  have  been  re- 
garded as  something  distinct  from  the  record 
Itself.  Newport  Light  Co.  v.  Newport,  151 
U.  S.  527,  38  L.  ed.  259,  14  Sup.  Ct.  Rep.  429 ; 
Powell  V.  Brunswick  County,  150  U.  S.  433, 
37  L.  ed.  1134,  14  Sup.  Ct.  Rep.  166;  Felix 
V.  Scharnweber,  125  U.  S.  54,  31  L.  ed.  687, 
8  Sup.  Ct.  Rep.  759:  Mississippi  &  M.  R.  Co. 
V.  Rock,  4  Wall.  177;  18  L.  ed.  381;  Henkel 
V.  Cincinnati,  177  U.  S.  170,  44  L.  ed.  720,  20 
Sup.  Ct.  Rep.  573 ;  Parmelee  v.  Lawrence,  11 
Wall.  36,  20  L.  ed.  48;  Brown  v.  Atwell,  92 
U.  S.  327,  23  L.  ed.  611 ;  Yazoo  &  M.  Valley 
R.  Co.  V.  Adams,  180  U.  S.  41,  45  L.  ed.  415, 
21  Sup.  Ct.  Rep.  256;  Roby  v.  Colehour,  146 
U.  S.  153.  36  L.  ed.  922,  13  Sup.  Ct.  Rep.  47 ; 
Armstrong  v.  Athens  County,  16  Pet.  281,  10 
L.  ed.  966 ;  Dibble  v.  Bellingham  Bay  Land  Co. 
163  U.  S.  63,  41  L.  ed.  72,  16  Sup.  Ct.  Rep. 
939;  Gulf  &  S.  I.  R.  Co.  v.  Hewes,  183  U.  S. 
66,  46  L.  ed.  86,  22  Sup.  Ct  Rep.  26. 

And  see  note  to  Home  for  Incurables  v. 
New  York,  63  L.R.A.  329,  on  The  record  for 
the  purpose  of  showing  jurisdiction  in  the 
Supreme  Court  of  the  United  States  of  a  writ 
of  error  to  a  state  court. 

Other  notes  respecting  the  review  of  deci- 
sions of  the  state  court  In  the  Supreme  Court 
of  the  United  States  are  :  What  adjudications 
of  state  courts  can  be  brought  up  for  review 
in  the  Supreme  Court  of  the  United  States  by 
writ  of  error  to  those  courts.  Apex  Transp.  Co. 
V.  Garbade,  62  L.R.A.  518 ;  How  and  when 
questions  must  be  raised  and  decided  in  a 
state  court  in  order  to  make  a  case  for  a  writ 
of  error  from  the  Supreme  Court  of  the  United 
States,  Mutual  L.  Ins.  Co.  v.  McGrew,  68 
L.R.A.  33 ;  Wfiat  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing  the 
judgments  of  state  courts.  State  ex  rel.  Hill  v. 
Dockery,  63  L.R.A.  571 ;  The  practice  and 
procedure  governing  the  transfer  of  causes  to 
the  Federal  Supreme  Court  on  writ  of  error 
or  appeal.  Wedding  y.  Meyler,  66  L.R.A.  833. 
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345-352,  47  L.  ed.  492,  496-499,  23  Sup.  Ct. 
R«p.  321. 

The  transportation  of  goods  on  a  through 
bill  of  lading  from  one  point  in  a  given 
state  to  another  in  the  same  state  by  way 
of  an  adjoining  state  or  territory  is  in- 
terstate commerce. 

Hanley  v.  Kansas  City  Southern  R,  Co, 
187  U.  S.  617,  47  L.  ed.  333,  23  Sup.  Ct, 
Rep.  214. 

The  states  of  Kentucky  and  West  Vir- 
ginia extend  to  low-water  mark  on  the 
Ohio  side,  so  that  even  boats  plying  direct- 
ly from  Syracuse  to  Cincinnati,  without 
stopping  at  intermediate  points,  wQuld  nec- 
essarily, at  ordinary  stages  of  the  river, 
pass  through  parts  of  West  Virginia  and 
Kentucky. 

Indiana  v.  Kentucky,  136  U.  S.  479,  34 
L.  ed.  329,  10  Sup.  Ct.  Rep.  1051;  Handly 
v.  Anthony,  6  Wheat.  374,  5  L.  ed.  113; 
Booth  V.  Shepherd,  8  Ohio  St.  243;  McFall 
V.  Com.  2  Met.    (Ky.)   394. 

It  has  been  held  by  this  court  in  a  num- 
ber of  cases  involving  contracts  which  did 
not  relate  directly  to  interstate  commerce, 
but  were  local  in  their  nature,  that  they 
were  not  within  the  prohibition  of  the  Sher- 
man act,  although  the  parties  contracting 
in  fact  sold  commodities  or  solicited  busi- 
ness beyond  the  state  line;  but  the  contract 
must  affect  interstate  commerce  directly, 
and  not  remotely  or  incidentally. 

United  States  v.  E.  C.  Knight  Co,  156 
U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep. 
249;  EopHns  v.  United  States,  171  U.  S. 
578,  43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40; 
Anderson  v.  United  States,  171  U.  S.  604, 
43  L.  ed.  300,  19  Sup.  Ct.  Rep.  50. 

But  in  the  case  of  United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S.  290,  325, 
1007,  1022,  17  Sup.  Ct.  Rep.  540,  the  court 
uses  the  following  language:  Transporta- 
tion of  commodities  among  the  several 
states  or  with  foreign  nations  falls  within 
the  description  of  the  words  of  the  statute 
with  regard  to  that  subject,  and  there  is 
also  included  in  that  language  that  kind  of 
trade  in  commodities  among  the  states  or 
with  foreign  nations  which  is  not  confined 
to  their  mere  transportation.  It  includes 
their  purchase  and  sale.  Precisely  at  what 
point  in  the  course  of  the  trade  ir  or  man- 
ufacture of  commodities  the  statute  may 
have  effect  upon  them  or  upon  contracts  re- 
lating to  them  may  be  somewhat  difficult 
to  determine,  but  interstate  transportation 
presents  no  difficulties. 

It  is  not  necessary  that  the  restraint 
upon  trade  should  be  entire,  or  the  monop- 
oly aimed  at  complete. 

United  States  v.  E.  O,  Knight  Co.  156 
U.  S.  16,  39  L.  ed.  330,  15  Sup.  Ct.  Rep. 
249;  Addyston  Pipe  d  Steel  Co,  v.  United 
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States,  175  U.  S.  211,  244,  246,  44  L.  ed. 
136,  148,  149,  20  Sup.  Ct.  Rep.  96;  North- 
em  Securities  Co.  y.  United  States,  193  U. 
S.  407,  48  L.  ed.  729,  24  Sup.  a.  Rep. 
436;  United  States  v.  Addyston  Pipe  d 
Steel  Co.  46  L.R.A.  122,  29  C.  C.  A.  141, 
54  U.  S.  App.  723,  85  Fed.  278;  Chesapeake 
d  0.  Fuel  Co.  v.  United  States,  53  C.  C.  A. 
256,  115  Fed.  619;  Lufkin  Rule  Co.  v. 
Fringeli,  57  Ohio  St.  607,  41  L.R.A.  185, 
63  Am.  St.  Rep.  736,  49  N.  B.  1Q30;  Har- 
ding y.  American  Glucose  Co.  74  Am.  St. 
Rep.  235,  note,  182  111.  551,  64  L.RA.  738, 
74  Am.  St.  Rep.  180,  56  N.  E.  677. 

The  provisions  of  the  contract  in  the  case 
at  bar — especially  those  looking  to  a  sup- 
pression of  competition  oy  strangers — go  far 
beyond  the  fair  protection  of  the  Big  Sandy 
Company. 

Homer  v.  Graves,  7  Bing.  735;  24  Am. 
k  Eng.  Enc.  Law,  pp.  850,  851;  United 
States  V.  Addyston  Pipe  d  Steel  Co.  supra* 

In  Ohio  it  is  well  settled  that  all  restraint 
of  trade  is  presumptively  invalid.  That 
a  partial  restraint  may  be  enforced  only 
where  it  appears  that  it  is  founded  upon  a 
valuable  consideration,  and  is  reasonable  and 
not  oppressive. 

Lange  v.  Werk,  2  Ohio  St.  619;  Lufkim 
Rule  Co.  V.  Fringeli,  57  Ohio  St.  596,  41 
L.R.A.  185,  63  Am.  St  Rep.  736,  49  K.  E. 
1030. 

The  supreme  court  of  Ohio  and  other 
courts  have  repeatedly  held  that  contracts 
in  restraint  of  competition,  and  tending  to 
monopoly,  are  against  public  policy  and 
void. 

Central  Ohio  Salt  Co.  v.  Outhrie,  36 
Ohio  St.  666;  Emery  v.  Ohio  Candle  Co. 
47  Ohio  St.  320,  21  Am.  St.  Rep.  819,  24 
N.  E.  660;  State  em  rel.  Watson  v.  Standard 
Oil  Co.  49  Ohio  St.  137,  16  L.R.A.  145,  34 
Am.  St.  Rep.  541,  30  N.  E.  279;  South 
Chicago  City  R.  Co.  v.  Calumet  Electric 
Street  R.  Co.  171  111.  391,  49  N.  E.  676; 
Anderson^y.  Jett,  89  Ky.  375,  6  L.R.A.  390, 
12  S.  W.  670;  Temas  d  P.  R.  Co.  v.  Southern 
P.  R.  Co.  41  La.  Ann.  970,  17  Am.  St.  Rep. 
445,  6  So.  888.  See  note  to  Harding  v. 
American  Glucose  Co.  74  Am.  St.  Rep. 
235. 

The  two  packet  companies  who  signed  the 
contract  were  not  engaged  in  private,  but 
in  quasi  public  business,  and  therefore  any 
restraint  upon  such  business  would  be  preju- 
dicial to  the  public  interest,  and  cannot 
be  sustained. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  333,  335,  41  U.  ed.  1025, 
1026,  17  Sup.  Ct.  Rep.  540;  Oihbs  v.  Con- 
solidated Gas  Co.  130  U.  S.  396,  32  L.  ed. 
979,  9  Sup.  Ct.  Rep.  653;  United  States  v. 
Addyston  Pipe  d  Steel  Co.  46  L.R.A.   122, 
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»  C.  C.  A.   141,   64   U.   S.  App.   723,   85 
Pel  291. 

It  is  ckdmed  that  the  illegality  of  the 
ooDtract  should  have  been  specially  plead- 
ed by  the  defendant.  To  this  there  are 
Ivo  answers.  First,  that  the  facts  bring- 
iif  the  case  within  the  condemnation  of 
the  art  of  Congress  and  of  the  common  law 
a]>pe3r  upon  the  face  of  the  pleadings  and 
ire  admitted  by  them.  Indeed,  the  petition 
is  demarrable.  Second,  we  submit  it  is 
sot  the  law  that  illegality  must  be  plead- 
ed, where  the  plaintiff  cannot  prove  his 
cue  without  disclosing  the  illegality;  as, 
for  instance,  where  it  appears  upon  the  face 
of  the  contract  which  is  the  basis  of  his 
erne  of  action. 

Ltuge  T.  Werk,  and  Lufkin  Rule  Co,  v. 
Prinf^,  9upra;  4  Enc.  PI.  &  Pr.  p.  952; 
1  Enc*  PL  k  Pr.  p.  844;  2  Beach,  Modem 
law  of  Contracts,  9  1443;  0»oanyan  v. 
Wtadkesler  Repeating  Arms  Co.  103  U.  S. 
!61,  26  L.  ed.  539;  Emery  v.  OMo  Can- 
ik  Co,  supra;  Field  Cordage  Co,  v,  Va- 
lioaai  Cordage  Co.  6  Ohio  C.  C.  615. 

Tbe  covenants  in  restraint  of  commerce 
were  not  ancillary. 

DorU  V.  A.  Booth  d  Co.  65  C.  C.  A.  269, 
131  Fed.  37;  Tuscaloosa  Ice  Mfg.  Co.  v. 
WiUiams.  127  Ala.  110,  50  L.R.A.  175,  85 
Am.  St.  Rep.  125,  28  So.  669. 

The  question  of  the  illegally  of  the  con- 
tract was  presented  to  the  circuit  court  of 
lawmice  county. 

Weeter  v.  ColumbuSy  S.  d  H,  Valley  R. 
Co.  55  Ohio   St.  491,  45  N.  E.   717. 

If  the  Federal  or  jurisdictional  question 
ii  raised  for  the  first  time  in  the  assign- 
K£iit8  of  errors  in  the  supreme  court  of 
t^  state,  the  question  is  presented  in 
tine. 

Fanners'  d  M.  Ins.  Co.  v.  Dobney,  189  U. 
5.  301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep.  505; 
^  Jo$^  Land  d  Water  Co.  v.  San  Josi 
B«irA  Co,  189  U.  S.  179,  47  L.  ed.  766,  23 
Sap.  Ct  Rep.  487 ;  Chicago,  B.  d  Q.  R,  Co, 
r  Chicago,  166  U.  S.  226,  231,  232,  41  L. 
«i  979,  982,  983,  17  Sup.  Ct.  Rep.  581; 
iotkickUd  V.  Knight,  184  U.  S.  334,  339, 
«  L  ed.  573,  579,  22  Sup.  Ct.  Rep.  391 ; 
firman  v.  Nichol  {Oreen  v.  Niohol)  8 
Will.  44,  56,   19  L.  ed.  370,  375. 

'  -  Josepk  Spencer  Graydon  argued 
t^*  f^use,  and,  with  Mr.  Laurence  Maafu>ell, 
^u  filed  a  brief  for  defendants  in  error : 

The  contract  is  valid  under  the  laws  of 
Oiiio  and  at  common  law. 

l-w^v.  Werk,  2  Ohio  St.  520;  Thomas  v. 
'»H  3  Ohio  St.  274 ;  Morgan  v.  Perhamus, 
«  Ohio  St  517,  38  Am.  Rep.  607;  Lufkin 
i^  Co.  V.  Fringeliy  57  Ohio  St.  596,  41 
LKJL  185,  63  Am.  St.  Rep.  736,  49  N.  E. 
1«0;  Oregon  Steam  Nav.  Co.  v.  Winsor,  20 
^*n,  64.  22  L.  ed.  315;  California  Steam 


Nov.  Co.  V.  Wright,  6  Cal.  258,  65  Am.  Dee. 
511 ;  Dunlop  v.  Gregory,  10  N.  Y.  241, 61  Anu 
Dec.  746;  Fowle  v.  Park,  131  U.  S.  88,  97, 
33  L.  ed.  67,  74,  9  Sup.  Ct.  Rep.  658;  Far- 
rison  v.  Oluoose  Sugar  Ref,  Co.  58  L.R.A. 
915,  53  C.  C.  A.  484,  116  Fed.  304;  Fish- 
eries Co.  V.  Lennen,  116  Fed.  217;  Hursen 
V.  Gavin,  59  111.  App.  66,  Affirmed  in  162 
111.  377,  44  N.  E.  735;  Hedge  v.  Lowe,  47 
Iowa,  137;  Nordenfelt  v.  Mawim  Norden- 
felt  Guns  d  A.  Co.  [1894]  A.  C.  535;  8. 
Jarvis  Adams  Co.  v.  Knapp,  58  C.  C.  A.  1, 
121  Fed.  34;  United  States  v.  Addyston 
Pipe  d  Steel  Co.  46  L.ItA.  122,  29  C.  C.  A. 
141,  54  U.  S.  App.  723,  85  Fed.  271. 

In  this  case  it  is  immaterial  whether  the 
separate  covenant  of  the  plaintiff  in  error 
to  maintain  the  rates  charged  by  the  par- 
ties of  the  first  part  on  business  above 
Portsmouth,  Ohio,  is  legal  or  illegal.  The 
suit  is  not  on  that  covenant,  but  on  the 
covenant  to  pay  $3,600.  The  other  cove- 
nant is  not  mentioned  in  the  pleadings. 

Pigofs  Case,  11  Coke,  276;  Bank  of  Aus- 
tralasia V.  Breillat,  6  Moore,  P.  C.  C.  152; 
State  em  rel.  Laskey  v.  Board  of  Education, 
35  Ohio  St.  519;  Lange  v.  Werk,  supra; 
Harriman,  Oontr.  134;  Thomas  v.  Miles, 
supra;  Oregon  Steam  Nav.  Co.  v.  Winsor, 
20  Wall.  64,  70,  71,  22  L.  ed.  315,  319. 

The  contract  is  not  illegal  under  the 
Sherman  antitrust  act. 

Untied  States  v.  Joint  Traffic  Asso.  171 
U.  S.  505,  568,  43  L.  ed.  259,  287;  Ander- 
son V.  United  States,  171  U.  S.  604,  615, 
43  L.  ed.  300,  306,  19  Sup.  Ct.  Rep.  50; 
Hopkins  v.  United  States,  171  U.  S.  578, 
43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40;  North- 
em  Securities  Co.  v.  United  States,  193  U. 
S.  197,  360,  48  L.  ed.  679,  709,  24  Sup.  Ct 
Rep.  436;  E.  Bement  d  Sons  v.  National 
Harrow  Co.  186  U.  S.  70,  46  L.  ed.  1058,  22 
Sup.  Ct.  Rep.  747;  Brett  v.  Ehel,  29  App. 
Div.  256,  51  N.  Y.  Supp.  573;  Whitwell  v. 
Continental  Tobacco  Co.  64  L.R.A.  689,  60 
C.  C.  A.  290,  125  Fed.  454 ;  Phillips  v.  lola 
Portland  Cement  Co.  61  C.  C.  A.  19,  125 
Fed.  593;  Davis  v.  A.  Booth  d  Co.  65  C.  C. 
A.  269,  131  Fed.  31. 

On  a  petition  in  error  in  the  supreme 
court  of  Ohio  to  reverse  the  judgment  of  a 
circuit  court  affirming  the  judgment  of  the 
court  of  common  pleas,  the  court  is  not  re- 
quired to  consider  objections  to  the  judg- 
ment of  the  common  pleas  that  were  not  as- 
signed for  error  in  the  circuit  court. 

Pollock  V.  Cohen,  32  Ohio  St  514;  Union 
Ins.  Co.  V.  McGookey,  33  Ohio  St.  555; 
Springfield,  J.  d  P.  R.  Co.  v.  Western  R, 
Constr.  Co.  49  Ohio  St  681,  32  N.  E.  961. 

The  writ  of  error  should  be  dismissed  for 
want  of  jurisdiction. 

Caro  V.  Davidson,  197  U.  S.  197,  49  L.  ed. 
723,   25   Sup.   Ct  Rep.   428;    Fullerton  ▼. 
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Texas,  19C  U.  S.  192,  49  L.  ed.  443,  25  Sup. 
Ct.  Uep.  221 ;  Chicago,  I,  d  L.  R.  Co.  v.  Mo- 
Cuire,  196  U.  S.  128,  49  L.  ed.  413,  25  Sup. 
Ct.  Rep.  200. 

The  court  will  not  assume  facts  to  make 
the  contract  illegal;  on  the  contrary,  the 
presumption,  in  the  absence  of  allegation  or 
proof,  is  in  favor  of  its  validity. 

UerpoUhcimer  v.  Funke,  1  Neb.  (Unof.) 
304,  95  N.  W.  687 ;  C.  F,  Jeweit  Pub.  Co. 
V.  Butler,  159  Mass.  517,  22  L.R.A.  253, 
34  N.  E.  1087;  MUU  v.  Dunham  [1891]  1 
Ch.  576. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  upon  a  contract,  brought 
by  the  defendants  in  error  to  recover  an  in- 
stalment of  money  due  by  its  terms.  A  judg- 
ment in  their  favor  was  sustained  by  the 
supremo  court  of  the  state,  although  tlie 
petition  in  error  to  that  court  set  up  that 
the  contract  was  illegal  under  the  act  of 
Congress  of  July  2,  1890,  chap.  647.  26 
Stat,  at  L.  209,  U.  S.  Comp.  Stat.  1901,  p. 
3200.  No  opinion  was  delivered,  but  a 
certificate  that  this  objection  was  relied  up 
on,  and  that  it  necessarily  was  considered, 
was  made  part  of  the  record  by  that  court. 
Therefore  the  present  writ  of  error  prop- 
erly was  allowed.  The  record  shows  that 
the  (juestion  was  raised,  and  the  certificate 
shows  that  it  was  not  treated  as  having 
b(ien  raised  too  late  under  the  local  pro- 
cedure,—  a  point  upon  which  the  state 
court  is  the  judge.  It  is  enough  that  the 
Federal  question  was  raised  and  necessarily 
decided  by  the  highest  court  of  the  state. 
Farmers*  d  M.  Ins.  Co.  v.  Dobney,  189  U. 
S.  301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep.  565. 

The  contract  was  an  indenture  between 
the  Portsmouth  &  Pomeroy  Packet  Com- 
pany, George  W.  and  William  Bay,  of  the 
first  part,  and  the  Cincinnati,  Portsmouth, 
Big  Sandy,  &  Pomeroy  Packet  Company,  of 
the  second  part.  By  this  instrument  the 
parties  of  the  first  part  sell  to  the  latter 
two  steamers,  two  deck  barges,  two  coal 
flats,  and  $500  in  the  stock  of  the  Coney 
Island  Wharf  Boat  Company,  for  $30,500, 
to  be  paid  as  tlierein  provide<1.  The  party 
of  the  second  part  also  agrees  to  pay  to  the 
•  Bays  $3,000  annually  in  advance  for  five 
years,  provided,  however,  that  in  case  of 
opposition  to  its  boats  by  other  boats  run- 
ning from  Cincinnati  to  Portsmouth,  Ohio, 
or  to  points  above  Portsmouth,  not  includ- 
ing points  above  Syracuse,  Ohio,  causing  it 
to  carry  freight  and  passengers  at  certain 
exceedingly  low  rates,  the  time  of  payment 
of  the  instalments  sliall  be  postponed  until 
{183] the  opposition  has  ceased.  It  is  •further 
agreed  that  if  the  opposition  continues  for 
two  years  without  interruption,  and  no  an- 
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nual  payment  be  made,  the  Bays  may  can- 
cel the  agreement. 

'*It  is  also  agreed  as  a  part  of  the  con- 
sideration of  this  agreement"  that  for  five 
years  the  parties  of  the  first  part,  or  either 
of  them,  shall  not  be  "engaged  in  running 
or  in  operating,  or  in  any  way  be  interested 
in  any  freight  and  passenger  packet  or 
business,  or  either  of  them,  at  and  from 
Cincinnati,  Ohio,  to  Portsmouth,  Ohio,  and 
intermediate  points;  nor  at  and  from  Ports- 
mouth, Ohio,  to  Cincinnati,  Ohio,  and  in- 
termediate points;  nor  at  and  from  Syra- 
cuse, Ohio,  or  points  between  Syracuse  and 
Portsmouth,  Ohio,  to  or  for  points  below 
Portsmouth,  Ohio,"  with  a  qualification  aa 
to  the  towing  and  barge  business,  so  long 
as  it  does  not  interfere  with  the  other 
party's  freight  and  passenger  business  from 
Portsmouth  io  Cincinnati.  "It  is  also  un- 
derstood in  this  agreement  that  the  party 
of  the  second  part  will  maintain  the  rates 
charged  by  the  parties  of  the  first  part  on 
business  above  Portsmouth,  Ohio,  said 
rates,  however,  never  to  exceed  railroad 
rates  between  said  points."  The  last-men- 
tioned covenants,  set  forth  in  this  para- 
graph, are  especially  relied  upon  as  making? 
the  contract  illegal,  as  in  restraint  of  trade. 
The  previously  mentioned  suspension  of  in- 
stalments in  case  of  opposition  rising  to 
a  certain  height  also  is  referred  to  as  a  com- 
bination to  aid  the  purchaser  in  getting  a 
monopoly  of  river  trade  between  Ports- 
mouth and  Cincinnati,  including,  it  is  said, 
some  Kentucky  ports. 

It  might  be  enough,  perhaps,  to  answer 
the  whole  contention,  that  it  does  not  ap- 
pear on  the  record  that  the  contract  neces- 
sarily contemplated  commerce  between  the 
states.  It  would  be  an  extravagant  conse- 
quence to  draw  from  Hanley  v.  Kansas  City 
Southern  R.  Co.  187  U.  S.  617,  47  L.  ed.  333, 
23  Sup.  Ct.  Rep.  214, — a  case  of  a  state  at- 
tempting to  fix  rates  over  "  railroad  route 
passing  outside  its  limits, — that  the  con- 
tract was  within  the  Sherman  act  because 
the  boats  referred  to  might  sail  over  soil 
belonging  to  Kentucky  in  passing  between 
two  Ohio  points.  It  may  be  noticed  further 
that  Ohio  equally  has  jurisdiction  on  the 
river.  Wedding  v.  Meyler,  192  U.  S.  573, 
48  L.  ed.  570.  66  L.  R.  A.  833,  24  Sup.  Ct, 
Rep.  322.  •A  contract  is  not  to  be  assumed  [184] 
to  contemplate  unlawful  results  unless  a 
fair  construction  requires  it  upon  the  estab- 
lished facts.  Technically,  perhaps,  there 
might  be  some  trouble  in  saying  that  the 
supreme  court  of  Ohio  did  not  decide  the 
ease  on  the  ground  that  the  illegality  was 
not  made  out  as  matter  of  fact. 

But  we  do  not  like  to  put  our  decision 
upon  technical  reasoning  where  there  is  at 
least  a  fair  surmise  that  such   reasonfnf^ 
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(!•««  not  meet  the  realities  of  the  case. 
U>  Till  suppose,  then,  that  the  contract 
i'ie<  not  leave  commerce  among  the  states 
c:toadie<L  But  even  on  this  supposition  it 
]i  manifest  that  interference  with  such 
eoBmerce  is  insignificant  and  incidental, 
-su  not  the  dominant  purpose  of  the  con- 
tract if  it  actually  was  thought  of  at  all. 
r  e  route  mentioned  is  between  Ohio  ports. 
V;»e  contract,  in  what  it  especially  contem- 
^'^te^.  is  n  domestic  contract,  and,  so  far 
I)  it  is  80,  is  shown  to  be  valid  under  the 
kwl  law  by  the  decision  of  the  Ohio  court. 
Tk  chief  and  visible  object  of  its  provisions 
bu  nothing  to  do  with  commerce  among 
tbe  states.  That  which  suspends  payment 
of  instalments  in  case  of  very  serious  oppo- 
sition is  security  against  a  losing  bargain, 
•ot  a  combination  to  gain  a  monopoly. 
Tie  vithdrawal  of  the  vendors  from  oppo- 
^tion  for  tve  years  is  the  ordinary  incident 
oi  the  sale  of  a  business  and  good  will. 

It  is  argued,  to  be  sure,  that  the  last- 
Bentioned  covenant  is  independent  and  not 
e^tiDected  with  the  sale  of  the  vessels. 
Tbe  contrary  is  manifest  as  a  matter  of 
psod  sense,  and  is  proved  even  technically 
bv  the  words  "it  is  also  agreed  as  a  part  of 
tbe  consideration  of  this  agreement."  By 
(jeie  words  the  covenant  not  to  do  business 
V.ween  Cincinnati  and  Portsmouth  for  five 
;eirs  is  imported  into  the  sale  of  the  ships, 
1^  made  one  of  the  conventional  induce- 
!L*^!its  of  the  purchase.  The  price  is  paid 
Bti  for  the  vessels  alone,  but  for  the  ves- 
sels with  the  covenant.  So,  still  more  clear- 
H,  the  parallel  instalments  for  five  years 
ce  paid  for  the  covenant,  at  least  in  part. 
It  k  said  that  there  is  no  sale  of  good  will. 
I^Jt  the  covenant  snakes  the  sale.  Presum- 
IliWv  all  that  there  was  to  sell,  beside  *cer- 
tun  instruments  of  competition,  was  the 
s^petition  itself,  and  the  purchasers  did 
Ktt  want  the  vendors'  names. 

This  being  our  view  of  the  covenant  in 
fustion,  whatever  diflferences  of  opinion 
tbere  may  have  been  with  regard  to  the 
^f^  of  the  act  of  July  2,  1890,  there  has 
^  no  intimation  from  anyone,  we  believe 
that  snch  a  contract,  made  as  part  of  the 
iile  of  a  business,  and  not  as  a  device  to 
aitrol  commerce,  would  fall  within  the  act. 
Oi  the  contrary,  it  has  been  suggested  re- 
pt^tedly  that  such  a  contract  is  not  within 
tfte  Irtter  or  spirit  of  the  statute  (C7ni ted 
*tfl*et  T.  Trans- Missouri  Freight  Asso.  166 
r.  S.  290,  329,  41  L.  ed.  1007,  1023,  17  Sup. 
Ct  Rep.  540;  United  States  v.  Joint  Traffic 
^»9Q.  171  U.  S.  505,  568,  43  L.  ed.  259,  287, 
19  Sop.  Ct  Rep.  25),  and  it  was  so  decided 
Q  the  ease  of  a  patent  ( E.  Bement  d  Sons 
T.  Utional  Harrow  Co.  186  U.  S.  70,  92, 
«  L  ed.  1058,  1069,  22  Sup.  Ct.  Rep.  747 ) . 
it  voold  accomplish  no  public  purpose,  but 
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simply  would  provide  a  loophole  of  escape 
to  persons  inclined  to  elude  performance  of 
th^ir  undertakings,  if  the  sale  of  a  busiresa 
and  temporary  withdrawal  of  the  seller, 
necessary  in  order  to  give  the  sale  effect, 
were  to  be  declared  illegal  in  every  case  • 
where  a  nice  scrutiny  could  discover  that 
the  covenant  possibly  might  reach  beyond 
the  state  line.  We  are  of  opinion  that  the 
agreement  before  us  is  not  made  illegal  by 
either  of  the  provisions  thus  far  discussed. 

It  only  remains  to  say  a  word  as  to  the 
agreement  to  maintain  rates.  This  is  a 
covenant  by  the  purchaser,  the  plaintiff  in 
error.  It  is  not  the  covenant  sued  upon. 
It  is  not  declared  to  enter  into  the  consider- 
ation of  the  sale.  If  necessary,  we  should 
be  astute  to  avoid  allowing  a  party  to  es- 
cape from  his  just  and  substantially  legal 
undertaking  on  such  a  ground.  The  argu- 
ment on  the  other  side  requires  us  to  im- 
port a  subordinate  tmdertaking  of  the  buyer 
into  the  consideration  for  that  which  was 
the  consideration  of  his  debt,  and,  in  that 
roundabout  way,  to  make  the  debt  unlaw- 
ful. We  shall  not  go  into  such  niceties  be- 
yond noticing  that  they  are  not  encouraged 
by  the  cases.  Oregon  Steam  Nav.  Co.  v. 
Winsor,  20  Wall.  64,  22  L.  ed.  315;  Bank 
of  Australasia  v.  Breillat^  6  Moore,  P.  C. 
C.  152,  201;  Pigofs  Case,  U  Coke,  266,  276. 
The  plaintiff  in  error  did  business  between 
•Cincinnati  and  Syracuse,  Ohio,  and  the [186] 
rates  referred  to  must  be  assumed  to  be 
rates  within  those  points.  If  the  covenant 
had  any  direct  bearing  on  commerce  with 
another  state,  what  we  have  said  sufficient- 
ly explains  why  we  deem  it  insufficient  to 
make  the  whole  agreement  void. 

Judgment  affirmsd. 


JOHN  W.  BALLMANN,  Appt., 


V. 


VIVIAN  J.  FAGIN,  United  States  Marshal 
for  the  Southern  District  of  Ohio.  (No. 
240.) 


JOHN  W.  BALLMANN,  Plff.  in  Err., 

V. 

UNITED  STATES.     (No.  308.) 

(See  S.  C.  Reporter's  ed.  186-196.) 

Witness  —  priT-llesre  —  self-incrimina- 
tion.—The  possibility  that  the  cash  book 
whose  production  was  sought  by  a  Federal 
grand  jury  engaged  In  investigating  the  crim- 
inal liability  of  a  national  banlc  employee  for 
a  disappearance  of  cash  from  the  banlc  vaults 
might  show  dealings  likely  to  lead  to  a  charge 
that  its  owner,  then  being  proceeded  against 
in  the  civil  courts  of  the  state  as  party  to  a 


Note. — On    the   privilege   of   witneaa   at*    to 
criminating  questions — see  notes  to   Cooper  v. 
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*tNieket  0hop,'*  was  an  abettor  of  the  gallty 
person*  or  might  disclose  a  violation  of  the 
crimiual  laws  of  the  state  against  that  form 
of  gambling.  Justifies  his  refusal,  under  the 
claim  of  his  privilege  against  self-incrimina- 
tion, either  to  produce  the  book,  or  to  answer 
questions  manifestly  Intended  to  prove  posses- 
sion or  control  as  a  preliminary  to  calling  for 
the  book. 

[Nob.  240,  308.] 

No.  240  argued  May  8,  1905,  Decided  Jan- 
uary 2,  1906,  No,  908  submitted  Novem- 
ber 27,  1905,    Decided  January  2,  1906, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict  of  Oliio  to  review  a  judgment  denying 
a  writ  of  habeas  corpus  to  inquire  into  a 
detention  under  a  commitment  for  a  con- 
tempt in  the  District  Court  for  that  Dis- 
trict. Affirmed,  Also 
IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Ohio  to  review  such  commitment.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  La-vrrenoe  Maz^^ell,  Jr^  argued 
the  cause,  and,  with  Messrs.  Thomas  F. 
Shay  and  Miller  Outcalt,  filed  a  brief  for 
appellant  in  No.  240: 

If  Ballmann  was  protected  by  the  5th 
Amendment  from  answering  the  questions, 
the  order  committing  him  for  refusing  to 
answer  is  void,  and  he  is  entitled  to  be  re- 
leased on   habeas  corpus. 

Ex  parte  Fisk,  113  U.  S.  713,  28  L.  ed. 
1117,  6  Sup.  Ct.  Rep.  724;  Counselman  v. 
Hitchcock,  142  U.  S.  647,  36  L.  ed.  1110,  3 
Inters.  Com.  Rep.  816,  12  Sup.  Ct.  Rep. 
196;  Re  Ayers,  123  U.  S.  443,  485,  31  L. 
ed.  216,  223,  8  Sup.  Ct.  Rep.  164. 

There  was  no  evidence  and  there  were 
no  circumstances  before  the  district  court 
to  justify  it  in  rejecting  the  sworn  state- 
ment of  the  witness  that  an  answer  to  the 
questions  might  cnminate  him. 

People  ex  rel.  Lewisohn  v.  O'Brien,  176 
N.  Y.  253,  68  N.  E.  363;  People  ex  rel. 
Taylor  v.  Forbes,  143  N.  Y.  219,  38  N.  E. 
803;  Janvrin  v.  Scammon,  29  N.  H.  280; 
Counselman  v.  Hitchcock,  142  U.  S.  647, 
680,  35  L.  ed.  1110,  1120,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  196;  Re  Kanter, 
117  Fed.  360;  Chamberlain  V.  Willson,  12 
Vt.  491,  36  Am.  Dec.  366;  Warner  v.  Lucas, 
10  Ohio,  336;  Lamson  r.  Boyden,  160  111. 
613,  43  N.  E.  781. 

A  witness  who  claims  the  privilege  of 
silence  is  not  required  to  admit  that  he  is 


guilty.  The  protection  of  the  Constitution 
is  for  the  innocent  as  well  as  for  the  guilty, 
and  he  may  require  and  claim  and  be  ac- 
corded protection  from  the  peril  of  indict- 
ment, although  protesting  his  innocence. 

People  ea  rel,  Taylor  v.  Forbes,  supra, 

A  witness  or  party  in  a  Federal  court  is 
entitled  to  protect  himself  against  self- 
crimination  under  a  law  of  the  state  in 
which  the  court  is  sitting. 

United  States  v.  Saline  Bank,  1  Pet.  100, 
7  L.  ed.  69. 

There  was  no  legal  evidence  to  sustain 
the  conviction  for  contempt  for  failing  to 
produce  a  cash  book. 

Re  Watts,  190  U.  S.  1,  36,  47  L.  ed.  933, 
944,  23  Sup.  a.  Rep.  718. 

In  order  to  convict  the  defendant  it  was 
necessary  for  the  government  to  prove  that 
a  book  answering  the  description  of  the 
subpoena,  containing  transactions  with  A.  * 
Smith  or  A.  Johnson,  was  in  existence  and 
under  his  control  on  April  7.  There  was 
no  evidence  of  this  fact  or  of  the  existence 
or  possession  of  any  cash  book  after  April  3. 

lasigi  v.  Broum,  1  Curt.  C.  C.  401,  Fed. 
Cas.  No.  6,993;  Langdell,  Eq.  PI.  §  211; 
Hall  V.  Young,  37  N.  H.  134;  Baggott  T. 
Goodwin,  17  Ohio  St.  76. 

Since  the  proceeding  in  the  district  court 
was  a  criminal  case,  the  government  was 
bound  to  establish  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt. 

Bessette  v,  W.  B.  Conkey  Co.  194  U.  S. 
324,  48  L.  ed.  997,  24  Sup.  Ct.  Rep.  665; 
New  Orleans  v.  New  York  Mail  8.  S.  Co. 
20  Wall.  387,  22  L.  ed.  364;  Bullock  Elec- 
tric rf  Mfg.  Co.  V.  Westinghouse  Electric  Jo  • 
Mfg.  Co,  63  C.  C.  A.  607,  129  Fed.  105. 

The  presumption  of  the  innocence  of  the 
accused  has  relation  to  every  fact  that  must 
be  established  to  prove  guilt  beyond  a 
reasonable  doubt. 

Kirby  v.  United  States,  174  U.  S.  66,  43 
L.  ed.  894,  19  Sup.  Ct.  Rep.  674. 

The  presumption  is  evidence  in  favor  of 
the  accused. 

Coffin  V.  United  States,  166  U.  S.  432,  39 
L.  ed.  481,  16  Sup.  Ct.  Rep.  394. 

The  district  court  and  the  circuit  court 
have  allowed  conjecture  and  su.  .)icion  to 
take  the  place  of  proof.  Their  error  is 
similar  to  that  which  was  so  severely  con- 
demned in  Chaffee  v.  United  States,  18 
Wall.  616,  21  L.  ed.  911. 

Whenever  a  witness  is  excused  from  giv- 
ing testimony  upon  the  ground  that  an 
answer  might  criminate  him,  he  cannot  be 


State.  4   L.R.A.   766;  Rice  v.  Rice.   11   L.R.A. 
691 ;  and  Re  Buskett,  14  L.R.A.  407. 

On    constitutional    protection    against    being 
farced  to  furnish  evidence  to  he  used  against 
one's  self  in  a  civU  case — see  note  to   Levy 
T.  Superior  Court,  29  L.R.A.  811. 
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As  to  sufflctency  of  a  statutory  immunity  to 
satisfy  the  constitutional  guaranty  against 
$elf-incrimination — see  notes  to  United  States 
V.  James,  26  L.R4A.  418;  and  Interstate  Com- 
merce Commission  t.  Baird,  48  L.  ed.  U.  8. 
86a 
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conpeOed  to  produce  hocka  or  papers  which 
would  hATi  tint  effect. 

Laii«oii  T.  Boyden,  supra;  Boyle  v. 
^itkmii,  146  Pa.  255,  23  Ail.  397;  Boyd 
T.  Zniitd  States,  116  U.  S.  616,  29  L.  ed. 
146,  6  Sup.  Ct  Rep.  524 ;  3  Wigmore,  Ev. 

\mL 

Mieitar  Oeneral  Hoyt  argued  the  cause 
ud  filed  a  brief  for  appellee  in  No.  240 : 

Will  the  judgment  in  contempt  of  a  court 
«f  competent  jurisdiction,  so  far  as  resting 
tpoB  the  determination  of  a  fact  alone,  be 
mifved  at  all  by  this  court? 

R€  Swan,  150  U.  S.  637,  37  L.  ed.  1207, 
U  Sap.  Ct.  Rep.  225;  Ex  parte  Davis,  112 
Ffi  13»;  Ex  parte  Terry,  128  U.  S.  289, 
J«.  32  L.  ed.  405,  409,  9  Sup.  Ct.  Rep.  77. 

So  far  as  the  contention  is  addressed  to 
Hx  meriU  of  the  case,  and  not  to  the  juris- 
(Setion  of  the  lower  court  {0*Neal  v. 
rmted  States,  190  U.  S.  38,  47  L.  ed. 
»4i  23  Sup.  Ct.  Rep.  776),  an  erroneous 
eoKlosion  in  that  regard  can  only  be  re- 
liwfd  on  appeal  or  error,  or  in  such 
tppropriate  way  as  may  be  provided. 

i^mtviUe  Trust  Co.  v.  Comingor,  184  U. 
S-  18,  26,  46  L.  ed.  413,  416,  22  Sup.  Ct. 
Eep.  293;  Ex  parte  Gordon,  104  U.  S.  515, 
26  L  ed.  814. 

And  while  proceedings  in  contempt  may 
be  Slid  to  be  sui  generis,  the  present  judg- 
nett  is,  in  effect,  a  judgment  in  a  criminal 
««,  orer  which  this  court  has  no  juris- 
diption  on  error. 

k€  Cketwood,  165  U.  S.  443,  462,  41  L. 
•A  :«,  788,  17  Sup.  Ct.  Rep.  385 ;  Tins- 
Wt.  Anderton,  171  U.  S.  101,  105,  43  L. 
•i  91,  96,  18  Sup.  Ct.  Rep.  805;  Gary  Mfg. 
f<>.  T.  Acme  Flexible  Clasp  Co.  W  U.  S. 
<?:.  428,  47  L.  ed.  244,  245,  23  Sup.  Ct. 
H  211. 

The  danger  of  extending  the  principle  an- 
fctneed  in  Counselman  v.  Hitchcock  is  that 
^  pririlege  may  be  put  forward  for  a 
"s^timeotal  reason  or  for  a  purely  fanciful 
P'^^t^ttian  of  the  witness  against  an  imag- 
iaut  danger,  and  for  the  real  purpose  of 
ttrariiig  immunity  to  some  third  person  who 
■  iaterested  in  concealing  the  facts  to 
^^  he  would  testify. 

BroKm  T.  Walker,  161  U.  S.  595,  40  L. 
^  S20,  16  Sup.  Ct  Rep.  644.  See  also 
3  WigiDoie,  Ev.  pp.  2967,  2968;  Stephen, 
ffifitoiy  of  Crim.  Law,  p.  3102. 

It  is  for  the  court  to  determine  whether 
»  direct  answer  may  criminate  the  witness. 

Bert,  Ev.,  5  128,  pp.  175,  180;  Greenl. 
£^  I  451;  United  States  ▼.  Miller,  2 
CTUtth,  C.  C.  247,  Fed.  Cas.  No.  15,772; 
^Mdenoii'f  Case,  3  Cranch,  C.  C.  638,  Fed. 
Ca-^  No,  12^7 ;  United  States  v.  McCarthy, 
t\  BlatAf.  469,  18  Fed.  87;  Stevens  v. 
^i"**,  50  Kan.  712,  32  Pac  350;  Ford  v. 
^i^tt,  29  Ind.  541,  95  Am.  Dec.  658;  Min- 
tOOV.1. 


ters  V.  People,  139  HI.  363,  29  N.  E.  45; 
People  V.  Mather,  4  Wend.  229,  21  Am.  Dec 
122;  Com.  v.  Willard,  22  Pick.  476;  Com. 
V.  Kimball,  24  Pick.  366;  Ex  parte  Senior, 
37  Fla.  1,  32  L.R.A.  133,  19  So.  652 ;  Rich- 
man  V.  State,  2  G.  Greene,  532;  Printz  v. 
Cheeney,  11  Iowa,  469;  La  FontaivLe  v. 
Southern  Underwriters  Asso.  83  N.  C.  132; 
Floyd  V.  State.  7  Tex.  215;  Miskimmins  v. 
Shaver  (Ex  parte  Miskimins)  8  Wyo.  392, 
49  L.R.A.  831,  58  Pac.  411;  Wyckoff,  Sea- 
mans,  d  Benedict  v.  Wagner  Typewriter 
Co.  99  Fed.  158;  Foot  v.  Buchanan,  113 
Fed.  156;  Ex  parte  Irvine,  74  Fed.  954. 

In  nearly  all,  if  not  all,  the  cases  in  which 
the  privilege  was  claimed  and  allowed,  it 
was  apparent  from  the  question  asked,  as 
pointed  out  by  Chief  Justice  Marshall  in 
United  States  v.  Burr,  Fed.  Cas.  No.  14,- 
692e,  that  a  direct  answer  would  crimi- 
nate the  witness.  These  cases  contain  no 
discussion  of  the  question  whether  it  is  for 
the  court  or  the  witness  to  determine  if  an 
answer  would  criminate  him,  but  it  is  ap- 
parent that  it  was  regarded  as  a  matter  for 
the  court. 

King  v.  Cordon,  2  Dougl.  K.  B.  593; 
Paxton  y.  Douglas,  19  Yes.  Jr.  224;  Ifo- 
loney  v.  Bartley,  3  Campb.  210;  Cates  V. 
Hardacre,  3  Taunt.  424;  Rex  y.  Pegler,  5 
Car.  &  P.  521;  Fisher  v.  Ronalds,  16  Eng. 
L.  &  Eq.  417;  Emery's  Case,  107  Mass.  172, 
9  Am.  Rep.  22;  Re  Graham,  8  Ben.  419, 
Fed.  Cas.  No.  5,659;  Bank  of  ScUina  v. 
Henry,  2  Denio,  155;  People  ex  rel.  Taylor 
V.  Seaman,  8  Misc.  152,  29  N.  Y.  Supp.  329; 
CuUen  V.  Com,  24  Gratt.  624;  Smith  v. 
Smith,  116  N.  C.  386,  21  S.  E.  196;  Liiter 
V.  Boker,  6  Blackf.  439;  Johnson  v.  Goss, 
2  Yerg.  110;  Lea  v.  Henderson,  1  Coldw. 
146;  Ex  parte  Clarke,  103  Cal.  352,  37  Pac. 
230. 

Messrs.  LaTi^reiioe  Maxwell,  Jr.,  Tlioiii* 
as  F.  Sl&ay,  and  Miller  Ontoalt  submit- 
ted the  cause  for  plaintiff  in  error  in  No. 
308: 

In  a  criminal  proceeding  based  on  written 
charges,  the  inquiry  is  confined  to  th6se 
charges. 

In  proceedings  in  contempt  for  dis- 
obedience of  an  injunction,  the  proofs  "must 
be  limited  to  the  particular  offenses  alleged 
against  the  defendant" 

Parkhurst  v.  Kinsman,  2  Blatchf.  76, 
Fed.  Cas.  No.  10,759. 

Ballmann  purged  the  contempt  as  to  the 
book,  under  oath. 

King  v.  Sims,  12  iMod.  511;  4  BI.  Com. 
286;  Rapalje,  Contempt,  §  119;  United 
States  V.  Dodge,  2  Gall.  313;  Fed.  Cas.  No. 
14,975;  Re  Pitman,  1  Curt.  C.  C.  186,  Fed. 
Cas.  No.  11,184;  Boyd  y.  Qlucklioh,  63  C.  C. 
A.  451,  116  Fed.  131. 
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Solicitor  General  Hoyi  submitted  the 
cause  for  defendant  in  error  in  No.  308: 

The  findings  of  fact  of  the  trial  court  are 
conclusive. 

Davis  V.  Schwartz,  155  U.  S.  636,  637, 
39  L.  ed.  291,  293,  15  Sup.  Ct.  Rep.  237; 
Grayson  v.  Lyvch.  163  U.  S.  472,  473,  41 
L.  ed.  231,  232,  16  Sup.  Ct.  Rep.  1064. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

One  of  these  cases  is  a  writ  of  error 
issued  by  this  court  to  the  United  States 
district  court  upon  a  judgment  committing 
the  plaintiff  in  error  for  contempt;  the 
otlier,  an  appeal  from  the  circuit  court  for 
the  same  district  upon  a  judgment  denying 
the  writ  of  habeas  corpus,  which  was  applied 
for  on  the  ground  that  the  same  commit- 
ment was  void. 

The  case,  so  far  as  material  to  our  deci- 
(193]sion,  is  as  follows:  On  *April  7,  1905,  Ball- 
man  n  was  served  with  a  subpoena  to  appear 
before  the  grand  jury,  and  to  bring  with  him 
"cash  book,  ledger,  letter-press  copy  book, 
and  all  sheets  showing  transactions  under 
the  name  of  A.  Smith  and  A.  Johnson  dur- 
ing the  months  of  December,  1904,  and  Jan- 
uary and  February,  1905."  He  appeared 
before  the  grand  jury,  and  on  the  same  day 
the  grand  jury  reported  his  failure  to  pro- 
duce the  books  and  papers  called  for  by  the 
Rubpwna.  The  court  entered  an  order  as  of 
that  day,  April  7,  that  he  should  produce  all 
books  and  papers  pertaining  to  his  busi- 
ness. On  April  8  the  giand  jury  filed 
charges  of  contempt  against  him,  in  that 
"b€4ng  required  by  said  subpoena  to  produce 
a  certain  cash  book  in  use  in  his  business" 
he  refused  to  do  so,  and  also  that  he  refused 
to  answer  the  following  questions:  (a) 
"State  what,  on  account  No.  140,  sheet  No. 
1,  on  this  big  ledger  now  in  use  in  your  busi- 
ness, these  figures  under  the  word  'folio,' 
on  the  debit  side  of  the  account,  to  wit: 
No.  349.  349,  349,  349,  349,  and  351,  refer 
to."  (6)  "Do  not  these  figures  '349,'  In 
your  handwriting,  on  account  No.  140,  refer 
to  the  folios  in  your  cash  book  in  use  in  your 
business  in  January,  1905?"  On  the  same 
day,  April  8,  the  court,  after  hearing  evi- 
dence, ordered  Ballmann  to  produce  the  said 
cash  book  and  to  auswer  the  above  questions 
at  noon  on  April  10,  or  to  be  committed  to 
Jail  until  compliance  or  discharge  by  due 
process  of  law. 

On  April  10  Ballmann  appeared  and  made 
the  following  answers:  "I  have  not  now,  and 
neither  at  the  time  of,  nor  at  any  time  since, 
tlie  service  of  the  first  subpoena  upon  me  in 
this  matter,  have  I  had  in  my  possession  or 
under  my  custody  or  control  the  book  refer- 
red to  in  the  order  of  the  court  entered  on 
April  8,  1005,  or  any  book  showing  trans- 
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actions  under  the  names  of  A.  Smith  or  A. 
Johnson,  and  am  unable  to  produce  the 
same."  "I  decline  t)  answer  the  questions 
contained  in  said  oruer  of  April  8,  1903,  on 
the  ground  that  it  might  tend  to  criminate 
me;  and  in  this  connection  I  produce  copy 
of  a  petition  filed  against  me  and  others  by 
Emanuel  Oppenheimer,  in  the  court  of  com* 
mon  pleas  of  Hamilton  county,  being  case 
No.  120,824,  and  I  state  that  there  are  many 
other  actions  of  the  same  kind  pending 
*against  me."  The  petition  referred  to[104) 
charged  Ballmann  and  others  with  conduct- 
ing a  scheme  of  gambling  known  as  a 
"bucket  shop, "^-criminal  conduct  under  the 
laws  of  Ohio,  the  state  where  the  case  was 
being  tried. 

Thereupon,  upon  the  same  day,  the  court, 
without  hearing  further  evidence,  reciting 
its  former  order  and  Ballmann's  failure  to 
comply  with  it,  ordered  him  to  be  impris- 
oned in  accordance  with  the  same.  After- 
wards a  bill  of  exceptions  was  allowed, 
which  set  forth  the  proceedings  of  April  8. 
It  appears  that  on  that  day  the  foreman  of 
the  grand  jury  testified  that  Ballmann  was 
inquired  of  with  reference  to  the  cash  book, 
and  said  that  there  was  no  such  book.  (It 
is  fair  to  read  the  statement  as  meaning  the 
same  as  his  formal  answer  on  the  10th,  and 
no  more.)  Other  witnesses  gave  evidence 
tending  to  prove  the  existence  of  a  cash 
book,  although  not,  or  at  least  not  except  by 
very  remote  inference,  a  cash  book  showing 
transactions  under  the  name  of  A.  Smith  or 
A.  Johnson.  It  also  appears  that  Ball- 
mann's  counsel  said  to  the  court:  "As  to 
the  book,  we  say  to  your  honor  that  we 
haven't  got  it;"  and  also  handed  the  court  a 
paper  from  Ballmann,  reading:  "As  to  the 
questions  asked,  I  refuse  to  answer,  as  they 
might  tend  to  criminate  me." 

It  appears  to  us^  and  it  hardly  is  denied, 
that  the  charge  of  contempt  in  failing  to 
produce  a  book  is  confined,  as  it  was  taken 
by  Ballmann's  answer  to  be  confined,  to  a 
failure  to  produce  a  cash  book  showing 
transactions  under  the  name  of  A.  Smith  or 
A.  Johnson.  We  assume  that  the  commit- 
ment was  upon  the  charge  and  the  order  of 
April  8,  not  upon  the  order  entered  as  of 
April  7.  Upon  that  assumption  it  might 
be  enough  to  say  that  the  court  was  not 
warranted  in  finding  Ballmann  guilty  by 
any  evidence  which  it  had  before  it.  There 
was  nothing  to  show  that  his  answer  was 
not  literally  true.  Re  WatU,  190  U.  S.  1, 
35,  36,  47  L.  ed.  933,  944,  23  Sup.  Ct.  Rep. 
718.  But  we  need  not  stop  there.  Suppose 
that  Ballmann  had  in  his  possession  a  book 
which  he  was  privileged  from  producing, 
and  which  he  wished  not  to  produce.  Sup- 
pose, also,  that  he  were  summoned  as  he  was 
in  this  case,  and  that  the  book  did  not  show 
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Ijtbe  detUiigi  ^described, — he  could  not  be 
eritietied  very  severely  for  avoiding,  if  possi- 
ble, the  discrediting  claim  of  privilege,  by 
in  answer  literally  exact.  If,  then,  he 
ibould  be  asked  in  general  terms  to  pro- 
iaee  his  cash  book,  he  would  not  be  debarred 
ixmn  pleading  his  privilege  by  what  he  had 
uid  before.  And  without  any  inclination 
to  enlarge  a  witness's  rights  beyond  the 
Kttled  requironents  of  law,  we  think  that 
the  privilege  might  extend  to  any  question, 
^  manifest  object  of  which  was  to  prove 
poisession  or  control  as  a  prelindnary  to 
aHing  for  the  book. 

To  determine  whether  the  case  which  we 
btT«  snpposed  is  the  case  at  bar  we  must 
ecoader  whether  we  can  see  reasonable 
grounds  for  believing  that  the  book  was 
prirQeged,  or  that  it  was  not, — it  does  not 
Bato'  for  our  purposes  in  which  form  the 
qsetion  is  put.  The  subject  xmder  inves- 
ti^tios:!,  according  to  the  government's 
^Ument,  was  thie  criminal  liability  of  some 
tsi^ee  of  a  national  bank  from  the  vaults 
flf  wMch  a  large  amount  of  cash  had  dis- 
tppctred.  The  book  very  possibly  may  have 
fi«io9ed  dealings  with  the  person  or  per- 
WBs  natarally  suspected,  and,  especially  in 
ntv  of  the  charges  that  Ballmann  kept  a 
"bwdcet  shop,"  dealings  of  a  nature  likely  to 
ittd  to  a  charge  that  Ballmann  was  an  abet- 
tor of  the  guilty  man.  If  he  was,  he  was 
pmltj  of  a  misdemeanor  under  Rev.  Stat. 
J  5209,  U.  S.  Comp.  Stat.  1901,  p.  3497, 
ud  00  more  bound  to  produce  the  book  than 
to  gire  testimony  to  the  facts  which  it  dis- 
dos€d-  Boyd  v.  United  States,  116  U.  S. 
«16,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524; 
C^nselman  t.  Hitchcock,  142  U.  S.  547,  35 
Led.  1110,  3  Inters.  Com.  Rep.  816,  12  Sup. 
Ct  Kep.  195. 

Not  impossibly  Ballmann  took  this  aspect 
cf  tbe  matter  foe  granted,  as  one  which 
*^«ild  be  percei\'ed  by  the  court  without  his 
^^A^reeably  emphasizing  his  own  fears. 
Bot  be  did  call  attention  to  another,  less 
lively  to  be  known.  As  we  have  said,  he  set 
kith  that  there  were  many  proceedings  on 
foot  against  him  as  par^  to  a  ''bucket 
B^"  and  BO  subject  to  the  criminal  law  of 
^  state  in  which  the  grand  jury  was  sit- 
tiuf.  According  to  United  States  v.  Saline 
Btafc,  1  Pet  100,  7  L.  ed.  69,  he  was  exon- 
erated from  disclosures  which  would  have 
cipoaed  him  to  the  penalties  of  the  state 
^-2T.  See  Jack  v.  Kansas  (decided  this 
term),  199  U.  S.  372,  ante,  234,  26  Sup.  Ct. 
Sep.  73.    One  way  or  the  otlier  we  are  of 

V}opinioii  *that  Ballmann  could  not  be  re- 
cuired  to  produce  his  cash  book  if  he  set 
3p  tbat  it  would  tend  to  criminate  him. 

But  it  is  said  that  he  did  not  set  it  up, 
bet  OD  the  contrary,  denied  the  existence  of 
tie  book.  We  are  not  of  that  opinion.  We 
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think  that  he  was  giving  an  answer  which, 
whether  too  sharp  or  not,  might  be  true 
even  if  he  had  a.  cash  book  within  his  con- 
trol. His  denial  was  limited  explicitly,  and 
with  no  disguise  in  the  form  of  statement, 
to  a  cash  book  showing  transactions  imder 
the  name  of  A.  Smith  or  A.  Johnson.  It 
cadled  attention  to  the  limit  by  its  form. 
And  when  thereupon  he  was  asked  questions, 
the  manifest  meaning  of  which  was  to  fasten 
upon  him  an  admission  that  there  was  a  cash 
book,  he  at  once  declined  to  answer.  Of 
course  it  may  be  that  he  declined  because 
he  knew  that  further  answers  would  disclose 
the  falsity  of  his  first  denial.  But  the 
natural  explanation  of  the  claim  of  privi- 
lege is  that  a  cash  book  existed,  that  Ball- 
mami  knew  it,  and  that  he  believed  that  if 
produced  it  would  criminate  him  in  one  of 
the  two  ways  which  we  have  explained. 
Nothing  more  need  be  said  about  the  ques- 
tions as  distinguished  from  the  production 
of  the  book.  See  Counselman  v.  Hitchoook, 
142  U.  S.  547,  35  L.  ed.  1110,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  195. 

We  are  aware  that  the  courts  below  came 
to  their  conclusions  upon  the  assumption 
that  Ballmann  denied  generally  the  posses- 
sion of  a  cash  book,  and  that  he  was  before 
the  court  for  disobedience  to  an  order  to 
produce  it.  It  may  be  that  he  now  escapes 
liability  as  much  by  luck  as  by  desert.  But 
he  is  entitled  to  demand  a  judgment  accord- 
ing to  the  record,  and  we  are  of  opinion  that, 
on  the  record,  fairly  construed,  the  judgment 
of  the  district  court  should  be  reversed. 
This  decision  makes  any  other  than  formal 
action  upon  the  habeas  corpus  unnecessary, 
and  therefore  the  judgment,  of  the  circuit 
court  may  be  affirmed  for  the  purpose-  of 
ending  the  case. 
Judgment  of  the  District  Court  reversed. 
Judgment  of  the  Circuit  Court  affirmed, 

Mr.    Justice    Harlan   and    Mr.    Justice 
MoKenna  dissent. 


•UNITED  STATES  for  the  Use  and  Beneflt[197] 
of  DANIEL  H.   HILL,  and   Howard   H. 
Hill,  Copartners  Doing  Business  under  the 
Firm  Name  of  N.  D.  Hill  &  Sons,  Plffs, 
in  Err., 
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(See  S.  C.  Reporter's  ed.  197-205.) 

Principal  and  ■urcty— extent  of  ■nrety'» 
liability— labor  and  materials  imed 
In  public  Tvork.— Labor  and  materials 
used  In  the  prosecution  of  a  public  work, 
whether  furnished  under  the  contract  directly 
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to  the  contractor  or  to  a  subcontractor,  must 
be  deemed  within  the  obligation  of  a  surety 
company  under  a  bond  executed  pursuant  to 
the  act  of  August  18»  1894  (28  Stat,  at  L.  278, 
chap.  280,  U.  8.  Comp.  Stat.  1901,  p.  2523), 
conditioned  tor  the  prompt  payment  by  the 
contractor  to  '*all  persons  supplying  it  labor 
or  materials  in  the  prosecution  of  the  work 
provided  for  In  said  contract,"  in  view  of  the 
manifest  purpose  of  that  statute  to  protect 
those  whose  labor  or  material  has  contribut- 
ed to  the  prosecution  of  the  worlE. 

[No.  39.] 

Buhmiited     November     3,     1905,    Decided 
January  2,  1906. 

IN  ERROR  to  the  Superior  Court  of  Kini; 
County  in  the  State  of  Washington  to 
review  a  judgment  sustaining  a  demurrer 
to,  and  dismissing,  the  complaint  in  an  ac- 
tion by  persons  furnishing  labor  and  mate- 
rials to  a  subcontractor  on  a  public  work  on 
the  bond  of  a  surety  company,  conditioned 
for  the  prompt  payment  by  the  contractor 
to  all  persons  supplying  it  with  labor  or 
materials  in  the  prosecution  of  such  work. 
Reversed  and  remanded  for  further  proceed- 
ings. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  W.  Bnddreaa  submitted  the 
cause  for  plaintiffs  in  error: 

The  principals  and  sureties  are  liable 
under  similar  state  statutes  for  labor  and 
material  furnished  to  subcontractors. 

Mullin  V.  United  States,  48  C.  C.  A.  677, 
109  Fed.  817;  George  v.  Washington  County 
R.  Co.  03  Me.  134,  44  Atl.  377;  Branin  v. 
Connecticut  d  P.  Rivers  R.  Co,  31  Vt.  214; 
Kent  V.  New  York  C.  R.  Co.  12  N.  Y.  628; 
Mundt  V.  Sheboygan  d  F.  Du  L.  R.  Co.  31 
Wis.  451 ;  Redmond  v.  Galena  d  8.  W.  R. 
Co.  39  Wis.  426;  Mann  v.  Corrigan,  28  Kan. 
194;  Peters  v.  St.  Louis  d  I.  M.  R.  Co.  24 
Mo.  586;  Grannahan  v.  Hannibal  d  Si.  J. 
R.  Co.  30  Mo.  546;  French  v.  Powell,  135 
Cal.  636,  68  Pac.  92;  Gilmore  v.  Westerman, 
13  Wash.  390,  43  Pac.  345;  Abbott  v.  Mor- 
rissette,  46  Minn.  10,  48  N.  W.  416;  Sepp 
V.  McCann,  47  Minn.  364,  20  N.  W.  246; 
Basseit  v.  Mills,  89  Tex.  162,  34  S.  W.  93; 
Garrison  v.  Borio,  61  N.  J.  Eq.  236,  47  Atl. 
1060;  Ferguson  ▼.  Despo,  8  Ind.  App.  523, 
84  N.  £.  575;  23  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  723. 

The  rule  of  strictissimi  juris  is  a  strin- 
gent one,  and  is  liable  at  times  to  work 
practical  injustice.  It  is  one  which  ought 
not  to  be  extended  to  contracts  not  within 
the  reason  of  the  rule,  particularly  when 
the  bond  is  underwritten  by  a  corporation 
which  has  undertaken  for  a  profit  to  insure 
the  obligee  against  a  failure  of  performance 
on  the  part  of  the  principal  obligor.  Such 
a  contract  should  be  interpreted  liberally  in 
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favor  of  the  subcontractor,  with  a  view  of 
furthering  the  beneficent  object  of  the  stat- 
ute. 

United  States  Fidelity  d  G.  Co.  v.  Golden 
Pressed  d  Fire  Brick  Co,  {United  States 
Fidelity  d  G.  Co.  v.  United  States)  191 
U.  S.  416,  48  L.  ed.  242,  24  Sup.  Ct.  Rep. 
142. 

The  object  of  the  bond  in  suit  was  to 
indemnify  or  insure  the  bank  against  loss 
arising  from  any  act  of  fraud  or  dishonesty. 
That  object  could  not  be  defeated  by  any 
narrow  interpretation  of  its  provisions,  nor 
by  adopting  a  construction  favorable  to  the 
company,  if  there  be  another  construction 
equally  admissible  under  the  terms  of  the 
instrument  executed  for  the  protection  of 
the  bank. 

Guarantee  Co.  of  N,  A.  v.  Mechanics'  8av» 
Bank  d  T.  Co.  183  U.  S.  402,  46  L.  ed.  263, 

22  Sup.  Ct.  Rep.  124. 

A  remedial  statute  should  be  liberally 
construed  with  reference  to  the  purpose  of 
its  enactment. 

Bechtel  v.  United  States,  101  U.  S.  697, 
26  L.  ed.  1019. 

The  intent  of  the  law  must  prevail  over 
the  letter  of  the  statute. 

Lionherger  v.  Rouse,  9  Wall.  468,  19  L. 
ed.  721 ;  Smythe  v.  Fiske,  23  Wall.  374,  23 
L.  ed.  47;  Durousseau  v.  United  States,  6 
Cranch,  308,  3  L.  ed.  232;  United  States  v. 
Hodson,  10  Wall.  396,  19  L.  ed.  937;  Balti- 
more V.  Root,  8  Md.  95,  63  Am.  Dec.  692; 
Broom,  Legal  Maxims,  611;  Rutledge  v. 
Crawford,  91  Cal.  526,  13  L.R.A.  761,  25 
Am.  St.  Rep.  212,  27  Pac.  779;  United  States 
V.  Freeman,  3  How.  556,  11  L.  ed.  724;  Bell 
V.  New  York,  105  N.  Y.  139,  11  N.  E.  495; 
Bullock  V.  Horn,  44  Ohio  St.  420,  7  N.  E. 
737;  Tuttle  v.  Montford,  7  Cal.  358;  Bamea 
V.  Tfiompson,  2  Swan,  313;  Sedgw.  Stat.  & 
Const.  L.  308. 

Where  doubt  exists  as  to  the  meaning  of 
a  statute,  the  title  may  be  looked  to  for  aid 
in  its  construction. 

Patterson  v.  The  Eudora,  190  U.  S.  169, 
47  L.  ed.  1002,  23  Sup.  Ct.  Rep.  821; 
Smythe  v.  Fiske,  Mundt  v.  Sheboygan  d  P. 
Du  L,  R.  Co.,  and  Garrison  v.  Borio,  supra. 

The  state,  when  engaged  in  the  construe- 
tion  of  public  buildings,  is  chargeable  with 
a  moral  duty  to  protect  persons  furnishin^f 
labor  and  material  therefor. 

Korsmeyer  Plumbing  d  Heating  Co.  y. 
McClay,  43  Neb.  649,  62  N.  W.  50;  Knapp 
V.  Swaney,  56  Mich.  346,  66  Am.  Rep.  397» 

23  N.  W.  162;  Baker  v.  Bryan,  64  Iowa,  661, 
21  N.  W.  83;  Philadelphia  v.  SteuKtrt,  195 
Pa.  309,  46  Atl.  1056;  St.  Louis  use  of  Glen- 
coe  Lime  d  Cement  Co.  v.  Von  Phul,  133 
Mo.  564,  64  Am.  St  Rep.  696,  34  8.  W.  843. 

The  true  spirit  and  merit  of  the  statute 
is  lost  sight  of  in  the  contention  that  this 
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icDtdy  IS  a  mere  substitute  for  the  remedy 
hf  lien,  and  when  the  latter  does  not  exist 
th«  fonner  cannot  exist. 

B^tes  T.  Santa  Barbara,  90  Cal.  543,  27 
Pat  438;  Kent  t.  New  York  C.  R.  Co,  12 
N.  Y.  628;  American  Surety  Co.  v. 
Lmoretuieville  Cement  Co,  110  Fed.  717; 
6«mM>fi  ▼.  BoriOf  supra, 

Sobeontractora  are  the  implied  agents  of 
^  original  contractors  in  procuring  labor 
ud  material. 

Parker  v.  Bell,  7  Gray,  429;  Bates  v. 
Benta  Barbara,  supra, 

Mr.  Hemxy  C.  ^ITilleoz  submitted  the 
cuae  for  defendant  in  error: 

Decisions  by  the  lower  courts  on  the  sub- 
ject support  the  contention  that  the  supply- 
is^  of  labor  or  materials  by  a  third  party 
to  a  subcontractor  is  not  supplying  labor 
ind  'materials  to  the  original  contractor 
within  the  meaning  of  the  Tatter's  bond. 

United  States  v.  Simon,  38  C.  C.  A.  659, 
»8  Fed.  73;  MuUin  v.  United  States,  48  C. 
C  A.  677,  109  Fed.  817;  United  States  t. 
fartey.  91  Fed.  474. 

Hr.  Justice  Day  deliyered  the  opinion  of 
tbe  court: 

Ibis  caae  was  decided  on  demurrer  in  the 
ecmi  below.  It  was  held  that  no  cause  of 
tctioB  was  stated  by  the  plaintiffs,  and  judg- 
DKnt  was  rendered  accordingly.  Plaintiffs 
broogfat  action  as  partners  against  the  Am- 
encan  Surety  Company  upon  a  bond  given 
m  pursuance  of  the  act  of  August  13,  1894. 
2S  Stat  at  L.  278,  chap.  280,  U.  S.  Comp. 
Sut  1901,  p.  2523.  The  allegations  of  the 
petition,  so  far  important  as  to  be  noticed 
^ere,  are:  The  defendant  is  a  corporation 
^sHj  authorized  to  do  a  general  insurance 
iBd  bonding  business.  On  February  14, 
1^1,  the  New  Jersey  Foundry  &  Machine 
ijCooptny  ^entered  into  a  written  contract 
^th  the  United  States,  for  the  construction 
^  four  obeenration  towers,  for  the  agreed 
anpeaaation  of  $2,575.  That,  among  other 
t^QBSB,  it  waa  stipulated  in  the  contract 
"litt  the  said  New  Jersey  Foimdry  &  Ma- 
^se  ODmpany  shall  be  responsible  for  and 
PJ  all  liabilities  incurred  in  the  prosecu- 
te of  the  woric  for  labor  and  material," 
*ke  work  to  be  completed  within  seven 
Bog^  from  date  of  contract.  The  United 
States  required  of  the  said  New  Jersey 
FoQBdiy  &  Machine  Company  a  bond,  which 
^M  executed  by  the  company  and  the  Am- 
•'Maa  Surety  Company  as  surety,  on  the 
14th  day  of  Februaiy,  1901,  in  the  penal 
n>B  of  $4,000,  to  be  paid  unto  the  United 
^ates  of  America,  which  bond  contained 
^  eoDditton:  •'Now,  therefore,  if  the 
■kwe  bounden  New  Jersey  Foundry  &  Ma- 
^^  Compuiy  shall  and  will  in  all  respects 
^  aad  taJlj  observe  and  perform  all  and 


singular  the  covenants,  conditions,  and 
agreements  in  and  by  said  contract  agreed 
and  covenanted  by  said  New  Jersey  Foundry 
&  Machine  Company  to  be  observed  and  per- 
formed, according  to  the  trua  intent  and 
meaning  of  said  contract,  and  as  well  dur- 
ing any  period  of  extension  of  said  contract 
that  may  be  granted  on  the  part  of  tne 
United  States,  as  during  the  original  terms 
of  the  same,  and  shall  promptly  make  full 
payments  to  all  persons  supplying  it  labor 
or  materials  in  the  prosecution  of  the  work 
provided  for  in  said  contract,  then  the  above 
obligation  shall  be  void  and  of  no  effect; 
otherwise,  to  remain  in  full  force  and  vir- 
tue." That  afterwards  the  said  New  Jer- 
sey Foimdry  &  Machine  Company  entered 
into  a  contract  with  the  Richard  Manufac- 
turing Company  for  certain  portions  of 
the  work,  and  said  Richard  Manufacturing 
Company  entered  upon  the  performance  of 
the  contract,  and  in  the  performance  there- 
of between  the  3d  day  of  April  and  the  17th 
day  of  May,  of  the  same  year,  Daniel  H. 
Hill,  and  Howard  H.  Hill,  the  plaintiffs,  at 
the  special  instance  and  request  of  the  said 
Richard  Manufacturing  Company,  scraped 
and  painted  the  four  observation  towers,  to 
be  constructed  under  the  contract  with  the 
said  New  Jersey  Foundry  &  Machine  Com- 
pany, for  which  said  *Richard  Manufactur-[201] 
ing  Company  agreed  to  pay  the  said  plain- 
tiffs the  sum  of  $246.80,  of  which  there  is 
unpaid  the  sum  of  $141.80.  That  on  the 
11th  day  of  August,  1903,  plaintiffs  made 
the  affidavit  required  by  the  statute,  and 
procured  from  the  Secretary  of  War  of  the 
United  States  certified  copies  of  the  origi- 
nal contract  and  bonds;  that  the  said  New^  , 
Jersey  Foundry  Sl  Machine  Company,  the  j 
Richard  Manufacturing  Company,  and  the 
United  States  accepted  the  said  scraping 
and  painting  so  done  and  performed  by  the 
plaintiffs  in  the  necessary  prosecution  of 
the  work  required  by  the  original  contract. 
The  statute  under  consideration  is  en- 
titled "An  Act  for  the  Protection  of  Persons 
Furnishing  Materials  and  Labor  for  the 
Construction  of  Public  Works."  It  pro- 
vides, in  substance,  that  persons  entering 
into  formal  contracts  with  the  United  States 
for  the  construction  or  repair  of  public 
buildings  and  works  shall  be  required,  be- 
fore performing  such  work,  to  execute  the 
usual  penal  bond  with  good  and  sufficient 
surety,  with  the  additional  obligation  "that 
such  contractor  or  contractors  shall  prompt- 
ly make  payments  to  all  persons  supplying 
him  or  tiiem  labor  and  materials  in  the 
prosecution  of  the  work  provided  for  in 
such  contract."  The  statute  further  pro- 
vides for  the  furnishing  of  a  copy  of  the 
contract  and  bond  to  persons  furnishing  an 
affidavit  that  labor  and  materials  for  the 
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prosecution  of  Buch  work  have  been  supplied 
by  him  or  them*  and  giving  a  right  of  action 
in  the  name  of  the  United  States  for  the 
beneiit  and  use  of  said  person  or  persons 
against  the  contractor  and  his  sureties. 

We  may  remark,  before  considering  the 
construction  to  be  given  this  act,  that  it 
has  been  materially  amended  by  the  act  of 
February  24,  1905.  33  Stat,  at  L.  811, 
chap.  778,  U.  S.  Comp.  Stat.  Supp.  1905, 
p.  493.  The  amended  act  makes  provi- 
sion for  preference  in  payment  in  favor 
'  oi  the  United  States,  limits  the  time  in 
which  actions  may  be  brought,  provides  for 
bringing  all  the  creditors  into  one  action, 
and  for  the  prosecution  of  the  same  in  the 
name  of  the  United  States  in  the  circuit 
courts  of  the  United  States  in  the  district 
in  which  the  contract  was  to  be  performed, 
and  not  elsewhere.  In  respect  to  the  per- 
sons entitled  to  the  benefit  of  the  bond, 
[202]  there  has  been  *no  material  change  in  the 
act.  While  not  governing  the  present  ac- 
tion, the  amended  statute  has  some  bearing 
in  construing  the  act  in  question,  as  it 
shows  the  consistent  purpose  of  Congress  to 
protect  those  who  furnish  labor  or  mate- 
rial in  the  prosecution  of  public  work. 

In  considering  the  statute  and  determin- 
ing the  scope  of  the  bond,  divergent  views 
have  been  urged  upon  the  court.  Upon  the 
one  hand  it  is  insisted  that  the  bond  is  to 
be  strictly  construed,  and  a  recovery  limited 
to  those  who  have  furnished  material  or 
labor  directly  to  the  contractor,  and,  upon 
the  other,  that  a  more  liberal  construction 
be  given,  and  a  recovery  permitted  to  those 
who  have  furnished  labor  and  materials 
which  have  been  used  in  the  prosecution  of 
the  work,  whether  furnished  under  the  con- 
tract directly  to  the  contractor,  or  to  a  sub- 
contractor. 
'  This    statute    was    before   this    court   in 

United  States  Fidelity  d  O.  Co.  v.  Golden 
Pressed  d  Fire  Brick  Co,  191  U.  S.  416,  48 
L.  ed.  242,  24  Sup.  Ct.  Rep.  142.  and  while 
the  question  whether  surety  companies 
which  are  such  for  compensation  are  enti- 
tled to  the  same  strict  construction  of  their 
rights  and  obligations  as  is  accorded  to  pri- 
vate sureties,  who  become  such  without  re- 
ward or  profit,  was  left  open,  it  was  never- 
theless said:  'The  rule  of  siriotissimi  juris 
18  a  stringent  one,  and  is  liable  at  times 
to  work  a  practical  injustice.  It  is  one 
which  ought  not  to  be  extended  to  contracts 
not  within  the  reason  of  the  rule,  particu- 
larly when  the  bond  is  imderwritten  by  a 
corporation  which  has  undertaken  for  a 
profit  to  insure  the  obligee  against  a  failure 
of  performance  on  the  part  of  the  principal 
obligor.  Such  a  contract  should  be  inter- 
preted liberally  in  favor  of  the  subcontract- 
or, with  a  view  of  furthering  the  beneficent 
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object  of  the  statute.  Of  course,  this  rule 
would  not  extend  to  cases  of  fraud  or  un- 
fair dealing  on  the  part  of  a  subcontractor, 
as  was  the  case  in  United  States  use  of 
Heise  v.  American  Bonding  d  T,  Co.  89 
Fed.  921,  925,  32  C.  C.  A.  420,  or  to  cases 
not  otherwise  within  the  scope  of  the  under- 
taking." 

The  courts  of  this  icountry  have  generally 
given  to  statutes  intending  to  secure  to 
those  furnishing  labdr  and  supplies  for  *the[203] 
construction  of  buildings  a  liberal  interpre- 
tation, with  a  view  of  effecting  their  pur- 
pose to  require  payment  to  those  who  have 
contributed  by  their  labor  or  material  to 
the  erection  of  buildings  to  be  owned  and 
enjoyed  by  those  who  profit  by  the  contribu- 
tion of  such  labor  or  materials.  Flagstaff 
Silver  Min.  Co.  v.  CulHns,  104  U.  S.  176, 
177,  26  L.  ed.  704,  705.  And  the  rule  which 
permits  a  surety  to  stand  upon  his  strict 
legal  rights,  when  applicable,  does  not  pre- 
vent a  construction  of  the  bond  with  a  view 
to  determining  the  fair  scope  and  meaning 
of  the  contract  in  the  light  of  the  language 
used  and  the  circumstances  surrounding  the 
parties.  Ulster  County  Sav,  Inst,  v.  Young, 
161   N.  Y.  23,  30,  55  N.  E.  483. 

As  against  the  United  States,  no  lien  can 
be  provided  upon  its  public  buildings  or 
grounds,  and  it  was  the  purpose  of  this  act 
to  substitute  the  obligation  of  a  bond  for 
the  security  which  might  otherwise  be  ob- 
tained by  attaching  a  lien  to  the  property 
of  an  individual.  The  purpose  of  the  law 
is,  as  its  title  declares:  *'For  the  protec- 
tion of  persons  furnishing  materials  and 
labor  for  the  construction  of  public  works.** 
If  literally  construed,  the  obligation  of  the 
bond  might  be  limited  to  secure  only  per- 
sons supplying  labor  or  materials  directly 
to  the  contractor,  for  which  he  would  be 
personally  liable.  But  we  must  not  over- 
look, in  construing  this  obligation,  the  man- 
ifest purpose  of  the  statute  to  require  that 
material  and  labor  actually  contributed  to 
the  construction  of  the  public  building  shall 
be  paid  for,  and  to  provide  a  security  to 
that   end. 

Statutes  are  not  to  be  so  literally  con- 
strued as  to  defeat  the  purpose  <d  the  leg- 
islature. "A  thing  which  is  within  the  in- 
tention of  the  makers  of  the  statute  is  am 
much  within  the  statute  as  if  it  were  with- 
in the  letter."  United  States  v.  Freeman, 
3  How.  556,  11  L.  ed.  724.  **The  spirit  as 
well  as  the  letter  of  a  statute  must  be  re- 
spected, and  where  the  whole  context  of  the 
law  demonstrates  a  particular  intent  in  the 
legislature  to  effect  a  certain  object,  some 
degree  of  implication  may  be  called  in  to 
aid  that  intent."  Chief  Justice  Marshall, 
in  Durousseau  v.  United  States,  6  Cranch, 
308,  3  L.  ed.  232. 
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Looking  to  the  terms  of  this  statute  in 
M:its  origiiia]  form,  and  *a8  amended  in  1905, 
vv  find  the  same  congressional  purpose  to 
r^nire  payment  for  material  and  labor 
rhieh  have  been  furnished  for  the  construc- 
tion of  public  works.  The  affidavit  to  be 
<l«d  with  the  head  of  the  department  imder 
tbe  direction  of  which  the  work  has  been 
prosecuted  requires  the  affiant  to  state  that 
kbor  or  materials  for  tbe  prosecution  of 
Hich  work  has  been  supplied  by  him,  for 
vhieh  payment  has  not  been  made,  and  such 
persons  are  given  the  right  of  action  on  the 
bond  in  the  name  of  the  United  States. 
Usfuage  could  hardly  be  plainer  to  evi- 
dence the  intention  of  Congress  to  protect 
those  whose  labor  or  material  has  contribu- 
ted to  the  prosecution  of  the  work.  There 
is  no  language  in  the  statute  nor  in  the 
bond  which  is  therein  authorized  limiting 
tie  right  of  recovery  to  those  who  furnish 
material  or  labor  directly  to  the  contract- 
or tmt  all  persons  supplying  the  contractor 
with  labor  or  materials  in  the  prosecution  of 
*Li»e  work  provided  for  in  the  contract  are  to 
be  protected.  The  source  of  the  labor  or  ma- 
terial is  not  indicated  or  circumscribed.  It 
U  only  required  to  be  "supplied"  to  the  con- 
tra etor  in  the  prosecution  of  the  work  pro- 
vided for.  How  supplied  is  not  stated,- and 
f^ald  only  be  known  as  the  work  advanced 
and  the  labor  and  material  are  furnished. 

If  a  construction  is  given  to  the  bond  so 
limiting  the  obligation  incurred  as  to  per- 
Kit  onlv  those  to  recover  who  have  con- 
tncted  directly  with  the  principal,  it  may 
hpfien  that  tbe  material  and  labor  which 
^J^e  contributed  to  the  structure  will  not 
^  paid  for,  owing  to  the  default  of  subcon- 
tnetoFs,  and  the  manifest  purpose  of  the 
Ratote  to  require  compensation  to  those 
ibn  have  supplied  such  labor  or  material 
viH  be  defeated. 

We  cannot  conceive  that  this  construction 
*wk»  any  hardship  to  the  surety.  The 
oaitraetor  gets  the  benefit  of  such  work  or 
Eaterial.  It  is  distinctly  averred  in  this 
cue  that  the  original  contractor  received 
the  benefit  of  the  work  done,  and  it  was 
'B*d  in  part  performance  of  his  contract. 
H  is  easy  for  the  contractor  to  see  to  it 
that  be  and  his  surety  are  secured  against 
^  by  requiring  those  with  whom  he  deals 
*•«  give  security  by  bond,  or  otherwise,  for 
-W  pavment  of  such  persons  as  furnish 
fc]*wOTk  or  labor  to  go  into  the  structure.  In 
^iew  of  the  declared  purpose  of  the  stat- 
ute, ia  tbe  light  of  which  this  bond  must  be 
^^  and  considering  that  the  act  declares^ 
is  t«ins  the  purpose  to  protect  those  who 
^^e  furnished  labor  or  material  in  the 
P'^'wntion  of  the  work,  we  think  it  would 
^  gxnng  too  narrow  a  construction  to  its 
^Btt  to  limit  its  benefits  to  those  only  who 
••OH.  1. 


supply  such  labor  or  materials  directly  to 
the  contractor.  The  obligation  is  "to  make 
full  payments  to  all  persons  supplying  it 
with  labor  or  materials  in  the  prosecution 
of  the  work  provided  for  in  said  contract." 
This  language,  read  in  the  light  of  the  stat- 
ute, looks  to  the  protection  of  those  who 
supply  the  labor  or  materials  provided  for 
in  the  contract,  and  not  to  the  particular 
contract  or  engagement  imder  which  the  la- 
bor or  materials  were  supplied.  If  the  con- 
tractor sees  fit  to  let  the  work  to  a  subcon- 
tractor, who  employs  labor  and  buys  mate- 
rials which  are  used  to  carry  out  and  fulfil 
the  engagement  of  the  original  contract  to 
construct  a  public  building,  he  is  thereby 
supplied  with  the  materials  and  labor  for 
the  fulfilment  of  his  engagement  as  effectu- 
ally as  he  would  have  been  had  he  directly 
hired  the  labor  or  bought  the  materials. 

We  reach  the  conclusion  that  the  labor 
and  materials  furnished  in  this  case  were 
within  the  obligation  of  the  surety  company 
on  the  bond,  and  in  that  view  the  judgment 
of  the  Superior  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


♦ALABAMA  GREAT  SOUTHERN  RAIL- [806) 
WAY  COMPANY 


V. 


H.  C.  THOMPSON,  Administrator  of  Flor- 
ence James,  Deceased. 

(See  8.  C.  Reporter's  ed.  206-220.) 


Removal  of  causes— aeparable  contro- 
versy.—A  case  In  which  plaintiff,  in  good 
faith,  has  elected  to  sue  jointly  in  tort  a  for- 
eign  corporation  and  its  servants  whose  mis- 
conduct caused  the  injury  complained  of, 
does  not — even  though  such  joinder  may  he 
Improper — present  a  separable  controversy 
between  plaintiff  and  the  corporation,  w)iich, 

Note. — As  to  removal  of  causes  in  oases  of 
separable  controversy — see  notes  to  Bobbins 
Y.  Bllenbogen,  18  C.  C.  A.  86;  Meeke  y.  Val- 
leytown  Mineral  Co.  85  C.  C.  A.  163;  Sloane 
y.  Anderson,  29  L.  ed.  U.  S.  809 ;  Merchants 
Cotton  Press  &  Storage  Co.  y.  Insurance  Co. 
of  N.  A.  38  L.  ed.  U.  S.  195;  Butler  y.  Na- 
tional Home  for  Disabled  Volnnteer  Soldiers, 
36  L.  ed.  U.  8.  346;  and  Torrence  y.  Shedd, 
86  L.  ed.  U.  S.  528. 

Joint  liahility  of  master  and  servant  for  latter*9 

neoUoenoe. 

Parsons  y.  Winchell,  5  Cash.  592,  52  Am.  Dec 
745,  Is  the  leading  authority  for  the  proposi- 
tion that  a  joint  action  against  master  and 
seryant  for  the  seryant's  negligence  cannot 
be  maintained,  where  the  negligent  act  was  not 
committed  at  the  master's  direction,  and  he 
was  not  present,  actiyely  co-operating  with  tbe 
seryant  in  the  commission  of  the  tort. 

On  the  authority  of  this  decision  the  liability 
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Supreme  Coust  of  thx  UinxED  States. 


Oct.  Tebic, 


nnder  tbe  act  of  March  8,  1875  (18  Stat. 
At  L.  470,  chap.  137),  as  amended  by  the  acts; 
of  March  3,  1887  (24  Stat,  at  L.  553.  chap. 
873),  and  August  13,  1888  (1  U.  S.  Rev. 
Stat.  Supp.  611,  U.  8.  Comp.  Stat.  1901,  p. 
609),  cau  be  removed  from  a  state  to  a  Fed- 
eral circuit  court  without  regard  to  the 
citizenship  of  the  Individual  defendants. 

[No.  68.) 


Argued  and  Buhmiited  November  9,   1905. 
Decided  January  2,  1906. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  presenting  the  question 
whether  master  and  servant  can  be  joined 
in  actions  for  negligence,  and  whether  such 
an  action  presents  a  separable  controversy 
which  justifies  removal  from  a  state  to  a 
Federal  circuit  court.  Answered  by  hold- 
ing that,  for  the  purpose  of  determining 
the  right  of  removal,  the  cause  of  action 
must  be  deemed  to  be  joint. 
The  facts  are  stated  in  the  opinion. 


Mr.  Edward  Golston  argued  the  cause, 
and,  with  Messrs.  Judson  Harmonf  A.  W. 
Ooldsmith,  and  Oeorge  Hoadly,  filed  a 
brief  for  the  Alabama  Great  Southern  Rail- 
way Company : 

The  decided  weight  of  authority  is  in 
favor  of  the  proposition  that  a  joint  action 
will  not  lie  against  the  master  and  servant 
for  an  injury  caused  solely  by  the  want  of 
care  of  the  servant  in  the  course  of  his 
employment. 

Pom.  Code  Remedies,  4th  ed.  S  208 ;  Bliss, 

Code  PI.  3d  ed.  §  83;   17  Am.  &  Eng.  Enc 

Law,  p.  602;  Parsons  v.  Winchell,  5  Cush. 

592,  52  Am.  Dec.  745 ;  Mulchey  v.  Methodist 

Religious   8oo.    125    Mass.    487;    Bailey   T. 

Bussing,  37  Conn.  349;  Selliok  v.  Hall,  47 

Conn.  260;  Page  v.  Parker,  40  N.  H.  47; 

Clark  V.  Fry,  8  Ohio  St.  377,  72  Am.  Dec. 

590;    Bennett  v.  Fifield,   13  R.   I.    139,  43 

Am.  Rep.  17;  Cole  v.  Lippitt,  22  R.  I.  31,  46 

Atl.   43;   Campbell  v.  Portland  Sugar  Co. 

62  Me.  552,   16  Am  Rep.   503;   Trotcbridgc 

V,    Forepaugh,    14    Minn.    133,    Gil.    100; 

Brinkerhoff  T.  Brovm,  6  Johns.  Ch.   154; 

'  Waraw  v.  Cincinnati,  N.  0.  d  T.  P.  R.  Co. 


of  the  principal  and  agent  for  the  latter's 
negligence  was  held,  in  Campbell  v.  Portland 
Sugar  Co.  62  Me.  552,  16  Am.  Bep.  503,  not 
to  be  joint,  but  several. 

So  It  is  held  in  Mulchey  v.  Methodist  Reli- 
gious Soc.  125  Mass.  487,  that  members  of  a 
committee,  who,  as  agents  of  a  religious  so- 
ciety, make  a  contract  for  the  building  of 
staging  to  be  used  in  painting  a  church,  and 
accept  the  staging,  which  afterwards  falls 
and  causes  injury  to  a  workman  engaged  in 
painting  tbe  church  for  another  contractor,  if 
liable  for  negligence,  cannot  be  sued  jointly 
with  the  society  for  which  they  acted. 

A  recovery  cannot  be  had  in  a  joint  action 
against  a  railroad  company  and  its  engineer 
for  the  wilful  and  reckless  trespass  of  the 
latter  in  running  his  train  past  a  danger  signal 
and  recklessly  dashing  into  another  train  on 
the  track,  injuring  its  occupants.  Gustafson 
T.  Chicago,  R.  I.  ft  P.  R.  Co.  128  Fed.  85. 

A  master  cannot  be  joined  as  defendant  in 
an*  action  against  his  servant  for  negligence, 
where  the  master  is  not  personally  concerned 
in  such  negligence,  either  by  his  presence  or 
express  direction.  Warax  v.  Cincinnati,  N. 
O.  A  T.  P.  R.  Co.  72  Fed.  637 ;  Huklll  v.  Mays- 
vllle  &  B.  S.  R.  Co.  72  Fed.  745. 

Where  the  master's  liability  arises  solely 
from  the  negligence  of  a  servant,  he  cannot 
be  sued  jointly  with  such  servant.  Landers  v. 
Felton,  73  Fed.  311 ;  Gableman  v.  Peoria,  D.  & 
B.  R.  Co.  82  Fed.  790 ;  Doremus  v.  Root,  94 
Fed.  760 ;  Herman  Bergnoff  Brewing  Co.  v. 
Przbylski,  82  111.  App.  361  (Overruling  John- 
son V.  Magnuson,  68  111.  App.  448)  ;  McNemar' 
V.   Cohn,  115  111.  App.  31. 

And  this  Is  especially  true  where  the  liabil- 
ity of  the  master  could  not  exist  except  for 
the  statutory  abrogation  of  tbe  fellow  servant 
rule.  Helms  v.  Northern  P.  B.  Co.  120  Fed. 
889. 

To  constitute  a  joint  liability  of  master  and 
servant  there  must  be  actual  negligence,  as 
enntradistlngoislied   from    imputed    negligence. 
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of  the  master,  concurring  with  the  act  negli- 
gently committed  by  the  servant  Shaffer  v. 
Union  Brick  Co.  128  Fed.  97 ;  Mclntyre  v. 
Southern  R.  Co.  131  Fed.  985. 

Where  the  negligent  act  of  the  servant  was 
committed  at  the  master's  direction,  a  joint 
action  may  be  maintained.  Michael  v.  Alestree 
2  Lev.  172,  8  Keble,  650. 

One  who  gratuitously  superintended  the 
work  of  opening  the  walls  of  a  sewer,  and  re- 
placed the  earth  around  it  so  loosely  that  water 
escaped  to  the  damage  of  the  neighboring 
proprietor,  was  held  in  Hawkesworth  v.  Thomp- 
son, 98  Mass.  77,  93  Am.  Dec.  137,  to  be  joint- 
ly liable  with  the  owner  of  the  premises  for 
whom  the  work  was  done,  and  who  participated 
In  doing  it,  on  the  ground  that  both  were 
negligent  in  respect  to  directing  the  workmen. 

So  a  joint   action   may   be  brought  against 
a  railroad  company  and  two  of  its  employees 
for    their    concurrent    negligence    in    killing    a 
person  at  a  railroad  crossing.     Chesapeake  & 
O.   R.  Co.  V.   Dixon,   179   b.  S.   131,  45  I.,  ed. 
121,  21  Sup.  Ct  Rep.  67.    The  court  said  that 
the  petition  did  not  set  forth  the  specific  act 
of   negligence   complained    of.     It   was   stated 
that  the  negligence  of  the  corporate  defendant 
was   done   by   and  through   its   servants   then 
and  there  in   its  employment,   and   that  such 
negligence  was  the  joint  negligence  of  all  the 
defendants.      Assuming    this    averment    to    b 
inconsistent  with   the  charge  of  direct  action 
by   the   company,    It   might,   nevertheless,   said 
the  court,  be  held  to  amount   to  a  charge  of 
concurrent  action  when  coupled  with  the  previ- 
ous   averment   that    the    decedent    was    killed 
while  crossing  the  track  at  a   turnpike  cross- 
ing by  the  negligence  of  the  company  and  other 
defendants  in  charge  of  the  train.     The  court 
added  that  the  negllgerce  may  have  consisted 
in  that  the  train  was  mn  at  too  great  speed 
and  that  proper  signals  of  its  approach  weiw 
not  given,  and  that  If  the  speed  was  permitted 
by   the    company's    rules,    or    not    forbidden, 
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IMS. 


at.awava  g.  S.  R.  Co.  v.  Thompson. 


72  Fed.  «S7 ;  Beuttel  v.  Chicago,  M.  d  8t. 
P,  JL  Co.  26  Fed.  60;  Fergaaon  v.  Chicago, 
M.  ^  St.  P.  R.  Co.  63  Fed.  177;  Hartshorn 
T.  Atchison,  T.  d  8.  F.  R.  Co.  77  Fed.  9; 
DoremuM  r.  Root,  94  Fed.  760;  Helms  v. 
Jiorthem  P.  R.  Co.  120  Fed.  389;  Daven- 
fort  V.  Southern  R.  Co.  124  Fed.  983;  Ous- 
tchon  T.  Chicago,  R.  I.  d  P.  R,  Co.  128 
r  1.  87;  Shaffer  v.  Union  Brick  Co.  128 
Fed  99;  Mclntyre  r.  Southern  R.  Co.  131 
ItL  985. 

Where  the  injury  is  caused  by  mere 
Bcgleet  or  omissioii  of  the  servant  the  mas- 
ter alone  is  liable.  By  the  rule  respondeat 
npenor  the  act  of  the  servant,  in  cases  of 
mere  negligence,  is  absorbed  in  the  master's 
Uibility. 

Lane  v.  Cotton,  12  Mod.  472;  Wharton, 
A^cy  &  Agents,  S§  536,  536;  Cameron  v. 
Biynolds,  1  Cowp.  403;  Williams  v.  Cran- 
turn,  2  Starkie.  82;  1  Bl.  Com.  •431;  1 
ShMrm.  4  Redf.  N^.  5th  ed.  §  243 ;  20  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  52;  Story, 
i^aMy,  9th  ed.  5  308,  p.  378;  Dennif  v. 
Manhattan  Co.  2  Denio,  115;  Colvin  y. 
Eolkrook,  2  N.  Y.   129;    Murray  v.   Usher, 


117  N.  Y.  546,  23  N.  E.  564;  Van  Antwerp 
V.  Linton,  89  Hun^  417,  35  N.  Y.  Supp.  318; 
Feltus  V.  Swa/n,  62  Miss.  415;  Steinhauser 
V.  Spraul,  127  Mo.  541,  27  L.R.A.  441,  28 
S.  W.  620,  30  S.  W.  102;  Delaney  r, 
Rochereau,  34  La.  Ann.  1128,  44  Am.  Rep. 
456;  Henshaw  v.  'SoUe,  7  Ohio  St.  226; 
Kelly  V.  Chicago  d  A.  R.  Co.  122  Fed.  289 ; 
Davenport  v.  Southern  R.  Co.  124  Fed.  984. 

Joint  liability  is  the  test  of  a  separable 
controversy. 

Tielson  v.  Hennessey,  33  Fed.  113;  Collins 
V.  Wellington,  31  Fed.  244;  Oableman  v. 
Peoria,  D.  d  E.  R.  Co.  179  U.  S.  337,  45  L. 
ed.  221,  21  Sup.  Ct.  Rep.  171;  Chesapeake 
d  0.  R.  Co.  V.  Dixon,  179  U.  S.  131,  45  L. 
ed.  121,  21  Sup.  Ct.  Rep.  67. 

In  tort  the  action  is  not  joint  merely  be- 
cause the  plaintiff  chooses  to  name  a  num- 
ber of  persons  defendants.  To  have  that 
effect  it  is  necessary  that  the  pleading  show 
a  right  to  make  them  defendants. 

Powers  V.  Chesapeake  d  0.  R.  Co.  169  U. 
S.  96,  42  L.  ed.  674,  18  Sup.  Ct.  Rep.  264. 

Messrs.  Edmund  F.  Trabue  and  Edward 


uM«fh  daDgeroas,  the  negligence  in  that  par- 
tkular  and  in  the  omission  of  signals  would 
be  concorrent. 

Otlier  cases  hold  the  liability  of  the  master 
and  serrant  to  be  Joint,  even  If  the  master's 
Uabillty  arises  solely  out  of  his  relation  to  the 
•WTtnt.  who  alone  was  guilty  of  the  actual 
QeirJigeot  act. 

Thus,  for  negligence  In  conducting  a  railroad 
tnln  the  engineer  and  fireman  who  were  negli- 
fnt  are  held  liable  with  the  railroad  com- 
pmy  for  an  injury  thereby  caused,  such  as 
the  Ulling  of  a  cow  on  the  track.  Suydam  v. 
Moore,  8  Barb.  358. 

So.  in  Martin  v.  Louisville  &  N.  R.  Co.  95 
Ky.  612,  26  S.  W.  801,  a  negligent  railroad 
eficlneer  and  the  company  which  employed  him 
WW*  held  liable  for  his  negligence,  in  the  same 
ietlcm. 

So.  the  owner  of  a  team  of  horses  which  his 
»a  was  driving  In  his  father's  employment  is 
Jototly  liable  with  the  son  for  the  latter's  negli- 
gent driTing,  whereby  he  ran  over  and  in- 
jored  another  person.  Phelps  v.  Walt,  30  N. 
T.  78. 

TV  liability  of  master  and  servant  to  a 
joint  action  for  the*  servant's  negligence  is 
ilM  gQstained  in  Montford  v.  Hughes,  3  E.  D. 
Smith,  591,  In  which  It  is  said  that  the  mas- 
ten  were  not  present  nor  in  any  wise  con- 
ecraed  in  the  injury  complained  of  except  in 
vtrtae  of  the  responsibility  for  his  negligence. 

And  a  soperlntendent  in  charge  of  the  work 
of  bailding  a  bridge  for  a  contractor  is  liable 
tor  ^i]i  n^ligence  in  the  construction  of  a 
Kafolding,  whereby  a  laborer,  subject  to  his 
fiwrtlon  and  control,  is  Injured,  and  in  such 
I  cise  an  action  will  He  against  the  superin- 
tendent or  master,  or  both  jointly.  Fort  v. 
Wlilppie,  11  Hun,  593. 

In  Wright  v.  WUcox,  19  Wend.  343,  82  Am. 
Dec  507.  while  the  liability  of  the  owner  of 
1  tetm  for  *he  wilful  act  of  the  driver,  Injur- 

teg  t  tliird  i?*rson,  is  denied,  the  court  says : 

"iQ  t  ease  of   ftrlct  negligence  by  the  servant 
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while  employed  in  the  service  of  his  master, 
I  see  no  reason  why  an  action  will  not  lie 
against  both  jointly/' 

So,  it  was  held  In  Wright  v.  Compton,  63 
Ind.  337,  that  a  servant  as  well  as  his  master 
is  liable  for  his  own  carelessness  and  neglect, 
and  In  an  action  therefor  both  master  and 
servant  may  be  joined. 

Such  joint  liability  is  also  upheld  In  case  of 
a  corporation  and  one  of  two  officers  whose 
negligence  created  the  liability,  in  Greenberg 
V.  Whitcomb  Lumber  Co.  90  Wis.  225,  28  L. 
R.A.  439.  48  Am.  St.  Rep.  911,  63  N.  W.  93. 

A  master  and  servant  are  jointly  liable  for 
the  wilful  tort  or  the  negligence  of  the  servant 
while  acting  for  the  master  within  the  scope 
of  the  agency.  Schumpert  v.  Southern  R.  Co. 
65  S.  C.  832,  95  Am.'  St.  Rep.  802,  43  S.  B. 
813 ;  Gardner  v.  Southern  R.  Co.  65  S.  C.  341, 
43  S.  B.  816. 

A  joint  action  may  be  brought  to  recover 
damages  for  a,  death  caused  by  the  negligence 
of  an  agent  of  a  railroad  company,  under  a 
statute  providing  that  whenever  death  shall  re- 
sult from  an  injury  inflicted  by  negligence, 
damages  may  be  recovered  from  the  corpora- 
tion or  corporations,  their  agents  or  servants 
causing  the  same.  Winston  v.  Illinois  C.  R. 
Co.  Ill  Ky.  954,  55  L.R.A.  603,  65  S.  W.  13; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Cook,  113 
Ky.  161,  67  S.  W.  383. 

The  abolition  by  statute  of  the  distinction 
between  case  and  trespass  was  held,  in  John- 
son V.  Magnuson,  68  111.  App.  448,  to  remove 
the  technical  objection  to  joining  master  and 
servant  in  an  action  for  the  latter's  negligence. 

But  this  case  was  overruled  and  the  contrary 
doctrine  declared  In  Herman  Berghoff  Brewing 
Co.  V.  Przbylski,  82  111.  App.  361. 

And  see  note  to  Mayer  v.  Thompson-Hutchi- 
son Bldg.   Co.  28  L.R.A.  433,  on  lAability  of 
an  agent   or  tervant  to  third  person  for  his 
I  own  negligenoe  or  nonfeasance* 
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Colston  also  filed  a  brief  for  the  Alabama 
Great  Southern  Railroad  Company: 

A  controversy  between  two  persons,  citi- 
zens of  different  states,  may  exist  in  any 
suit,  and  be  separable  from  the  rest  of  the 
suit,  and  determinable  between  those  two 
persons  of  diverse  citizenship,  and  in  so 
determining  no  account  whatever  is  taken 
of  whether,  in  the  state  court,  such  contro- 
versy would  be  regarded  as  separable  from 
the  rest  of  the  suit,  or  as  determinable  be- 
tween the  petitioner  for  removal  and  his 
adversary  in  the  controversy  alone. 

Removal  Cases,  100  U.  S.  457,  468,  25  L. 
ed.  593,  598;  Blake  v.  McKim,  103  U.  8. 
336,  337,  26  L.  ed.  563,  664 ;  Evers  v.  Wat- 
son, 156  U.  S.  527,  39  L.  ed.  520,  15  Sup. 
Ct.  Rep.  430;  Barney  v.  Latham,  103  U.  S. 
205,  26  L.  ed.  514. 

Federal  jurisdiction  cannot  be  abridged 
or  modified  by  any  state  statute. 

Hyde  V.  Stone,  20  How.  173,  16  L.  ed. 
875;  Smyth  v.  A.mes,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418. 

The  right  of  removal  is  as  immune  from 
regulation  by  state  statute  as  is  the  right 
of  resort  to  Federal  equity  jurisdiction. 

Wahash  Western  R.  Co.  v.  Brow,  164  U. 
S.  271,  41  L.  ed.  431,  17  Sup.  Ct.  Rep.  126. 

Mr.  E.  S.  Daniels  submitted  the  cause 
for  Tltompson,  Administrator.  Messrs.  J,  V, 
Williams  and  John  0.  Benson  were  on  the 
brief : 

Under  the  practice  and  laws  of  Tennessee, 
the  supreme  court  of  such  state  recognizes 
the  right  to  jointly  sue  the  master  and 
servants  under  like  circumstances  as  those 
existing  in  this  case,  and  this  being  true, 
the  Federal  courts  in  most,  if  not  all,  the 
cases  in  which  the  question  of  the  state  law 
and  practice  were  involved,  have  unreserved- 
ly held  that  they  will  follow  the  practice 
and  adjudications  of  the  state  court  on  such 
questions. 

Connell  v.  XJtica,  V.  d  E.  R.  Co,  13  Fed. 
241 ;  Charman  v.  Lake  Erie  d  W.  R.  Co.  105 
Fed.  449 ;  Chesapeake  d  0.  R.  Co.  v.  Dixon, 
179  U.  S.  131,  45  L.  ed.  121,  21  Sup.  Ct. 
Rep.  67;  Southern  R.  Co.  v,  Carson,  194  U. 
S.  136,  48  L.  ed.  907,  24  Sup.  Ct.  Rep.  609; 
Swain  v.  Tennessee  Copper  Co.  Ill  Tenn. 
433,  78  S.  W.  93;  Jones  v.  Ducktoum  Sul- 
phur, Copper,  d  I.  Co.  109  Tenn.  375,  71  S. 
W.  821. 

While  the  authorities  are  in  confiict  as  to 
t^e  right  of  joinder  under  the  facts  certified 
in  this  case,  still,  we  believe  the  authorities, 
both  in  numbers  and  reasoning,  largely  pre- 
ponderate in  favor  of  the  right  of  joinder. 

Charman  v.  Lake  Erie  d  W.  R.  Co.  supra; 
Riser  v.  Southern  R.  Co.  116  Fed.  215; 
Chesapeake  d  0.  R.  Co.  v.  Dixon,  and 
Southern  R.  Co.  v.  Carson,  supra;  Wright 
V.  Compton,  53  Ind.  337;  Sohumpert  ▼. 
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Southern  R.  Co.  65  S.  C.  336,  96  Am.  St* 
Rep.  802,  43  S.  E.  813;  Wnght  v.  Wilcox, 
19  Wend.  343,  32  Am.  Dec.  507;  Phelps  v. 
Wait,  30  N.  Y.  78;  Cincinnati,  N.  0.  d  T, 
P.  R.  Co.  V.  Cook,  113  Ky.  161,  67  S.  W. 
383;  Winston  v.  Illinois  C.  R.  Co.  Ill  Ky. 
954,  55  L.R.A.  603,  66  S.  W.  13;  Schacfer 
v.  Osterhrink,  67  Wis.  495,  58  Am.  Rep. 
875,  30  N.  W.  922;  Newman  v.  Fowler,  37 
N.  J.  L.  89;  1  Shearm.  &  Redf.  Neg.  5th 
ed.  §  248;  Cooley,  Torts,  1st  ed.  142;  Wood, 
Mast.  &  S.  2d  ed.  5  325;  1  Estee,  PI.  | 
1834;  15  Enc.  PI.  &  Pr.  p.  560. 

The  rule  that  there  can  be  no  contribution 
between  joint  tort  feasors  has  no  application 
in  cases  where  the  master  is  held  liable  for 
the  negligence  of  the  servant  under  the  rule 
of  respondeat  superior. 

Gray  v.  Boston  Gaslight  Co.  114  Mass. 
149,  19  Am.  Rep.  324;  Story,  Partn.  $  220; 
Belts  V.  Gihhins,  2  Ad.  &  El.  57;  Wooleft 
V.  Batte,  2  Car.  &  P.  417;  Bailey  v.  Bus- 
sing, 28  Conn.  455 ;  7  Am.  &  Eng.  Enc.  Law» 
pp.  364-366. 

When  the  removal  is  based  upon  the  alle- 
gation of  a  separable  controversy,  the  whole 
suit  goes  to  the  Federal  court. 

Barney  v.  Initham,  103  U.  S.  205,  26  L. 
ed.  514. 

There,  must  exist,  therefore,  as  shown  by 
the  pleading,  two  or  more  distinct  contro- 
versies, or  there  must  exist  in  the  suit  a 
separate  and  distinct  cause  of  action,  or 
the  case  must  be  one  capable  of  separation 
into  parts. 

Geer  v.  Mathieson  Alkali  Works,  190  U. 
S.  428,  432,  47  L.  ed.  1122,  1124,  23  Sup.  Ct^ 
Rep.  807. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  is  here  on  a  certificate  from  the 
United  States  circuit  court  of  appeals  for 
the  sixth  circuit.  The  certificate  states  the 
facts  and  propoimds  the  questions  as  fol- 
lows :  ' 

^'This  was  an  action  in  tort,  brought  by 
the  administrator  of  Florence  James  for  the 
negligent  killing  of  the  intestate  by  the  de- 
fendant railroad  company. 

"The  suit  was  started  in  a  circuit  court 
of  the  state  of  Tennessee,  and  a  declaration 
was  there  filed. 

"The  plaintiff  was  a  citizen  of  Tennessee. 

"The  defendants  were  the  Alabama  Great 
Southern  Railway  Company,  a  corporation 
organized  under  the  laws  of  Alabama,  and 
William  H.  Mills  and  Edgar  Fuller,  both 
citizens  of  the  state  of  Tennessee. 

"The  case  was  then  removed  into  the 
court  below  upon  petition  of  the  railroad 
company  alone,  upon  the  ground  that  a  sep- 
arable controversy,  involving  more  than 
$2,000,  exclusive  of  interest  and  costs,  ex- 
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t>ted  between  tbe  petitioner  and  the  plain- 
tiff, as  to  whom  dirersity  of  citizenship  ex- 
b^  which  could  be  tried  out  without  the 
pnsenee  of  either  of  the  individual  code- 
trsdanta  of  petitioner. 
I]  **'A  motion  to  remand  to  the  state  court 
xaase  no  removable  separable  controversy 
tppttred  was  overruled. 

^Tbereupon  an  issue  was  made  and  the 
eue  heard  by  court  and  jury,  and  a  judg- 
Best  imdered  in  favor  of  the  plaintiff,  and 
ifUBst  the  railroad  company  alone. 

"From  this  judgment  the  railroad  com- 
ptinr  sued  out  Uiis  writ  of  error. 

*Tpon  the  hearing  in  this  court,  the 
enm  raised  the  question  as  to  whether  the 
fcirt  below  had  rightfully  acquired  juris- 
<5rtio!i  by  the  removal  proceedings  referred 
to,  the  removal  being  grounded  only  upon 
tbe  question  of  separable  controversy  ap- 
pearing upon  the  face  of  the  declaration  of 
i^  pUintiff  at  the  time  of  the  application 
ht  roDovaL 

That  declaration  substantially  averred 
that  the  intestate  of  the  plaintiff  had  been 
aeeligently.  wrongfully,  and  carelessly  run 
OTCT  while  upon  the  track  of  the  railroad 
wajpuij',  in  the  exercise  of  due  care,  by  an 
(Sffiae  and  train  of  cars  owned  and  operated 
bf  the  railroad  company,  which  said  train 
v^,  at  the  time,  under  the  management 
i3d  control  of  the  individual  defendants, 
^Uiam  H.  Mills,  as  conductor,  and  Edgar 
Fuller,  as  engineer. 

■^Entertaining  grave  doubt  as  to  whether 
» joist  right  of  action  was  stated  against 
tfee  railroad  company  and  the  two  individ- 
^'  defoidants,  who  were  servants  of  the 
iailroad  company,  it  is  ordered  that  the 
fcreeoing  statement  be  certified  to  the  Su- 
P«me  Court,  and  that  the  instruction  of 
that  conrt  be  requested  for  the  proper  deci- 
Qoo  of  the  following  questions  which  arise 
^*a  the  record : 

"1.  May  a  railroad  corporation  be  jointly 
«ed  with  two  of  its  servants,  one  the  con- 
^vtof  and  the  other  tbe  engineer  of  one  of 
i^  trains,  when  it  is  sought  to  make  the 
»rporation  liable  only  by  reason  of  the  neg- 
%«Bt  act  of  its  said  conductor  and  engineer 
in  the  operation  of  a  train  under  their  man- 
^noent  and  control,  and  solely  upon  the 
zrovni  of  the  responsibility  of  a  principal 
''iT  tbe  act  of  his  servant,  though  not  per- 
BjBaallj 'present  or  directing,  and  not  charged 
^itfc  any  concurrent  act  of  negligence? 

'^  Is  such  a  suit  removable  by  the  corpo- 
ntkOy  as  a  separable  controversy,  when  the 
ttwnnt  involved  exceeds  $2,000,  exclusive 
*f  iBterest  and  costst  and  the  requisite  di- 
^^''ity  of  citizenship  exists  between  the  said 
^^fflpany  and  the  plaintiff,  the  citizenship 
^  the  individual  defendants  sued  with  the 
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company  as  joint  tort-feasors  being  identi- 
cal with  that  of  the  plaintiff?" 

A  question  certified  must  be  one  the  an- 
swer to  which  is  to  aid  the  court  in  deter- 
mining a  case  before  it.  Columbus  Watch 
Co,  V.  Rohhins,  148  U.  S.  266,  37  L.  ed.  445, 
13  Sup.  Ct.  Rep.  594.  And  it  is  evident 
that  the  matter  to  be  determined  in  the  case 
pending,  desiring  which  the  opinion  of  this 
court  is  asked,  is  the  removability  of  the 
case  brought  in  the  state  court  against  the 
railroad  company  and  the  individual  defend- 
ants. We  shall  answer  the  questions  in 
that  view. 

The  right  to  remove  the  controversy  is 
founded  upon  §  2  of  the  act  of  March  3, 
1887  [24  Stat,  at  L.  553,  chap.  373],  as 
corrected  August  13,  1888  (1  U.  S.  Rev. 
Stat.  Supp.  611,  U.  S.  Comp.  Stat.  1901, 
p.  509).  It  is  therein  provided,  among 
other  things,  "and  when,  in  any  suit  men- 
tioned in  this  section,  there  shall  be  a  con- 
troversy which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully 
determined  a^  between  them,  then  either 
one  or  more  of  the  defendants  actually  in- 
terested in  such  controversy  may  remove 
said  suit  into  the  circuit  court  of  the  Unit- 
ed States  for  the  proper  district." 

The  case  was  removed  upon  the  theory 
that  it  contains  a  separable  controversy  be- 
tween the  nonresident  railroad  company 
and  the  plaintiff.  The  removal  act  of  1875 
[18  Stat,  at  L.  470,  chap.  137],  as  amended 
in  1887-88,  in  the  part  quoted  above  as  to 
separable  controversies,  has  been  the  sub- 
ject of  frequent  adjudication  in  this  court. 
Independent  of  statute,  there  is  much  con- 
flict in  the  authorities  as  to  whether  a  cor- 
poration whose  liability  does  not  arise  from 
an  act  of  concurrence  or  direction  on  its 
part,  but  solely  as  a  result  of  the  relation 
of  master  and  servant,  may  be  jointly  sued 
with  the  servant  whose  negligent  conHnot 
directly  'caused  the  injury.  In  a  leading[214] 
case  in  this  court  {Chesapeake  d  0.  It.  Co. 
r.  Dixon,  179  U.  S.  131,  45  L.  ed.  121,  21 
Sup.  Ct.  Rep.  67)  I  many  of  the  cases  were 
reviewed  by  the  chief  justice  who  delivered 
the  opinion,  and  it  was  shown  that  in  a 
niunber  of  English  and  American  cases  it 
has  been  held  that,  as  to  third  persons,  the 
master  is  responsible  for  the  negligence  of 
his  servant  in  a  joint  action  against  both, 
to  recover  damages  for  an  injury.  In  the 
case  of  Waraw  v.  Cincinnati,  N,  0.  d  T.  P. 
R.  Co,  72  Fed.  637,  a  case  which  has  been 
much  cited  and  sometimes  followed  in  the 
Federal  courts,  it  was  held  that  a  joint  ac- 
tion could  not  be  sustained  against  master 
and  servant  for  acts  done  without  the  mas- 
ter's concurrence  or  direction,  when  his  re- 
sponsibility arises  wholly  from  the  policy  of 
the  law,  which  requires  that  he  shall  bo 
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held  liable  for  the  acU  of  those  he  employs 
in  the  prosecution  of  his  business.  And  it 
was  held  that  the  petition  against  the  en- 
gineer and  the  company  presented  a  case  of 
misjoinder,  and  could  be  removed  on  the 
application  of  the  nonresident  company. 

In  the  case  of  Powers  v.  Chesapeake  d  0. 
R,  Co.  169  U.  S.  92,  42  L.  ed.  673,  18  Sup. 
Ct.  Rep.  264,  265,  suit  was  brought  against 
a  railroad  company  and  several  of  its  serv- 
ants for  an  injury  alleged  to  have  been 
caused  by  the  joint  negligence  of  all.  Mr. 
Justice  Gray,  delivering  the  opinion  of  the 
court,  said: 

''It  is  well  settled  that  an  action  of  tort, 
which  might  have  been  brought  against 
many  persons  or  against  any  one  or  more 
of  them,  and  which  is  brought  m  a  state 
court  against  all  jointly,  contains  no  sepa- 
rate controversy  which  will  authorize  its 
removal  by  some  of  the  defendants  into  the 
circuit  oourt  of  the  United  States,  even  if 
they  file  separate  answers  and  set  up  differ- 
ent defenses  from  the  other  defendants,  and 
allege  that  they  are  not  jointly  liable  with 
them,  and  that  their  own  controversy  with 
the  plaintiff  is  a  separate  one;  for,  as  this 
court  has  often  said,  'a  defendant  has  no 
right  to  say  that  an  action  shall  be  several 
which  the  plaintiff  seeks  to  make  joint.  A 
separate  defense  may  defeat  a  joint  recov- 
ery, but  it  cannot  deprive  a  plaintiff  of  his 
risrht  to  prosecute  his  suit  to  final  decision 
[215]  *in  his  own  way.  The  cause  of  action  is  the 
subject-matter  of  the  controversy,  and  that 
is,  for  all  the  purposes  of  the  suit,  whatever 
the  plaintiff  declares  it  to  be  in  his  plead- 
ings.' Pirie  v.  Tvedt,  115  U.  S.  41,  43,  29 
L.  ed.  331,  332,  5  Sup.  Ct.  Rep.  1034,  1161; 
Sloane  v.  Anderson,  117  U.  S.  275,  29  L.  ed. 
899,  6  Sup.  Ct.  Rep.  730;  Little  v.  Giles, 
118  U.  S.  596,  600,  601,  30  L.  ed.  269-271, 
7  Sup.  Ct.  Rep.  32;  Louisville  a  N,  R,  Co. 
Y.  Wangelin,  132  U.  S.  599,  33  L.  ed.  474, 
10  Sup.  Ct.  Rep.  203;  Torrence  v.  Shedd, 
144  U.  S.  527,  530,  36  L.  ed.  528,  531,  12 
Sup.  Ct.  Rep.  726;  Connell  v.  Smiley,  156  U. 
8.  335,  340,  39  L.  ed.  443,  444,  15  Sup.  Ct. 
Rep.  353." 

After  thus'  stating  the  rule,  the  justice 
commented  on  the  Warax  Case,  72  Fed.  637, 
as  a  departure  from  the  former  ruling  of 
the  circuit  court.  And  while  the  Powers 
Case  was  decided  on  the  ground  of  the  right 
to  remove  after  the  local  defendants  had 
been  dismissed  from  the  action  by  the  plain- 
tiff, it  is  patent  from  the  language  just 
quoted  from  the  opinion  that,  conceding  the 
misjoinder  of  causes  of  action  appeared  on 
tlie  face  of  the  petition,  that  fact  was  not 
diici^ive  of  the  right  of  the  nonresident  de- 
fendant to  remove  the  action  to  the  Federal 
court. 

And  in  Louisville  d  N.  R.  Co.  v.  Wang- 
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elin,  132  U.  8.  599,  600,  33  L.  ed.  474,  475, 
10  Sup.  Ct.  Rep.  203,  the  same  eminent 
judge,  speaking  for  the  court,  said: 

"It  often  has  been  decided  that  an  action 
brought  in  a  state  court  against  two  jointly 
for  a  tort  cannot  be  removed  by  eitiier  of 
them  into  the  circuit  court  of  the  United 
States,  under  the  act  of  March  3,  1875,  chap. 
137,  §  2,  upon  the  ground  of  a  separable  con- 
troversy between  the  plaintiff  and  himself, 
although  the  defendants  have  pleaded  sever- 
ally, and  the  plaintiff  might  have  brought 
the  action  against  either  alone.  18  Stat,  at 
L.  471,  U.  S.  Comp.  Stat.  1901,  p.  508; 
Pine  v.  Tvedi,  115  U.  S.  41,  29  L.  ed.  331, 
5  Sup.  Ct.  Rep.  1034,  1161;  Sloane  y.  An- 
derson, 117  U.  S.  275,  29  L.  ed.  899,  6  Sup. 
Ct.  Rep.  730;  Plymouth  Consol.  Gold  Min. 
Co.  V.  Amador  d  8.  Canal  Co.  118  U.  S.  264, 
30  L.  ed.  "232,  6  Sup.  Ct  Rep.  1034 ;  Thorn 
Wire  Hedge  Co.  v.  Fuller,  122  U.  S.  535,  30 
L.  ed.  1235,  7  Sup.  Ct.  Rep.  1265. 

"It  is  equally  well  settled  that  in  any 
case  the  question  whether  there  is.  a  sepa- 
rable controversy  which  will  warrant  a  re- 
moval is  to  be  determined  by  the  condition 
of  the  record  in  the  state  court  at  the  time 
of  the  filing  of  the  petition  for  removal, 
independently  of  the  allegations  in  that  pe- 
tition, or  in  the  affidavit  of  the  petitioner, 
unless  the  petitioner  both  alleges  and  proves 
that  the  defendants  were  wrongfully  made 
*  joint  defendants  for  the  purpose  of  pre- [816] 
venting  a  removal  into  the  Federal  court." 

The  language  quoted  by  Mr.  Justice  Gray 
in  the  Poxoers  Case  was  used  by  Chief  Jus- 
tice Waite  in  delivering  the  opinion  of  the 
oourt  in  Louisville  d  N.  R.  Co.  v.  Ide,  114 
U.  S.  52,  29  L.  ed.  63.  5  Sup.  Ct  Rep.  735. 
The  Chief  Justice  said:  "A  defendant  has 
no  right  to  say  that  an  action  shall  be 
several  which  a  plaintiff  elects  to  make 
joint  Smith  v.  Rines,  2  Sumn.  348,  Fed. 
Cas.  No.  13,100.  A  separate  defense  may 
defeat  a  joint  recovery,  but  it  cannot  de- 
prive a  plaintiff  of  his  right  to  prosecute 
bis  own  suit  to  final  determination  in  his 
own  way."  It  is  true,  as  suggested  by 
counsel,  that  Mr.  Justice  Gray  used  the 
word  "seeks"  instead  of  "elects;"  but  we 
do  not  perceive  that  this  change  deprives 
the  doctrine  announced  of  its  force  and  ef- 
fect. 

The  language  is  used  of  a  action  begun 
in  the  state  court,  and  it  is  recognized  that 
the  plaintiff  may  select  his  own  manner  of 
bringing  his  action,  and  must  stand  or  fall 
by  his  election.  If  he  has  improperly  joined 
causes  of  action,  he  may  fail  in  his  suit; 
the  question  may  be  raised  by  answer,  and 
the  right  of  the  defendant  adjudicated. 
But  the  question  of  removability  depends 
upon  the  state  of  the  pleadings  and  the 
record  at  the  time  of  the  application  for 
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rmovil  (Wilaofi  ▼.  Ostoego  Twp,  151  U.  S. 
M,  6«,  38  L.  ed.  70,  75,  14  Sup.  Ct.  Rep. 
S59),  and  it  has  been  too  frequently  decided 
to  be  now  questioned  that  the  plaintiff  may 
firct  his  own  method  of  attack,  and  the 
mat  which  he  makes  in  his  declaration,  bill, 
or  oomplaint,  that  being  the  only  pleading 
in  the  case,  is  to  determine  the  separable 
ektracter  of  the  controversy  for  the  pur- 
pose of  deciding  the  right  of  removal. 
iMinille  d  .V.  R.  Co.  v.  Ide,  114  U.  S. 
52, 29  L  ed.  63,  5  Sup.  Ct  Rep.  735 ;  Graves 
T.  Corbin,  132  U.  S.  571,  33  L.  ed.  462,  10 
Sup.  Ct  Rep.  196;  Little  v.  Oilea,  118  U.  S. 
596,  30  L.  ed.  269,  7  Sup.  Ct.  Rep.  32;  East 
Jnnesate^  V.  de  O.  R.  Co.  v.  Cray  son,  119 
r.  8.  240,  30  L.  ed.  382,  7  Sup.  Ct.  Rep. 
190:  Torrenoe  v.  Bhedd,  144  U.  S.  627,  36 
L  «<L  528,  12  Sup.  Ct.  Rep.  726;  Cheaa- 
ftokt  d  0.  R.  Co.  V.  Dixon,  179  U.  S.  131, 
*9  L  ed.  121,  21  Sup.  Ct  Rep.  67;  South- 
im  R.  Co.  V.  Carson,  194  U.  S.  136,  48  L. 
eL  907,  24  Sup.   Ct  Rep.  609. 

In  Whitcomb  v.  Smithson,  175  U.  S.  635, 
44  L  ed.  303^  20  Sup.  Ct.  Rep.  249,  an  action 
Tu  brought  by  Smithson  in  a  state  court 
af  31innesota  a^inst  the  Chicago  Great 
Western  Railway  Company  and  Whitcomb 
Jiad  Morris,  receivers  of  the  Wisconsin  Cen- 
tnl  Company,  to  recover  for  personal  in- 
;aries  while  serving  the  Chicago  Great 
Western  Rail\i  ay  Company  as  a  fireman,  as 
Ue  result  of  a  collision  between  the  loco- 
F'tire  upon  which  he  was  at  work  and  one 
operated  by  the  receivers,  who  were  officers 
of  the  Federal  court  The  railway  company 
t&^we^ed,  and  the  receivers  filed  a  petition 
for  removal  to  the  United  States  circuit 
curt.  The  case  was  thereafter  remanded 
'^  the  Federal  court,  that  cpurt  holding 
tboe  was  no  separable  controversy*  and 
t2tit  the  joinder  was  in  good  faith.  Upon 
tW  trial  in  the  state  court  a  verdict  was 
fiiwted  by  the  court  in  favor  of  the  railway 
fOBtpany.  Thereupon  the  receivers  asked 
{Knnission  to  file  a  supplemental  petition 
lor  removal,  and  upon  proffer  of  a  petition 
•ad  bond  ihe  application  was  denied,  and  a 
^vrdiet  was  returned  against  the  receivers 
«bIv.  Of  this  feature  of  the  case  the  Chief 
iutice,  delivering  the  opinion  of  the  court, 
■Lid: 

The  contention  here  is  that  when  the 
trkl  court  determined  to  direct  a  verdict 
ii  bkJOT  of  the  Chicago  Great  Western  Rail- 
«iy  Company,  the  result  was  that  the  case 
>tood  as  if  the  receivers  had  been  sole  de- 
{adaats,  and  that  they  then  acquired  a 
right  of  removal  which  was  not  concluded 
by  the  prer^ons  action  of  the  circuit  court, 
thk  mi^ht  have  been  so  if,  when  the  cause 
As  called  for  trial  in  the  state  court,  plain- 
fctf  had  discontinued  his  action  against  the 
Kuhray  company,   and   thereby   elected   to 


prosecute  it  against  the  receivers  solely,  in- 
stead of  prosecuting  it  on  the  joint  cause  of 
action  set  up  in  the  complaint  against  all 
the  defendants.  Potoera  v.  Chesapeake  d  0. 
R.  Co.  169  U.  S.  92,  42  L.  ed.  673,  18  Sup. 
Ct.  Rep.  264.  But  that  is  not  this  case. 
The  joint  liability  was  insisted  on  here  to 
the  close  of  the  trial,  and  the  nonliability  of 
the  railway  company  was  ruled  in  invitum.*' 

In  other  words,  the  right  to  remove  de- 
pended upon  the  case  made  in  the  complaint 
against  both  defendants  jointly,  and  that 
right,  in  the  absence  6f  a  showing  of  fraud- 
ulent joinder,  did  not  arise  from  the  fail- 
ure of  the  complainant  to  establish  a  joint 
cause  of  action. 

*The  fact  that  by  answer  the  defendant  [21 8] 
may  (^how  that  the  liability  is  several  can- 
not change  £he  character  of  the  case  made 
by  the  plaintiff  in  his  pleading  so  as  to  af- 
fect the  right  of  removal.  It  is  to  remem- 
b«»red  that  we  are  not  now  dealing  with 
joinders  which  are  shown  by  the  petition 
for  removal,  or  otherwise,  to  be  attempts 
to  sue  in  the  state  courts  with  a  view  to 
defeat  Federal  jurisdiction.  In  such  cases 
entirely  different  questions  arise,  and  the 
Federal  courts  may  and  should  take  such 
action  as  will  defeat  attempts  to  wrong- 
fully deprive  parties  entitled  to  sue  in  the 
Federal  courts  of  the  protection  of  their 
rights  in  those  tribunals. 

In  the  present  case  there  is  nothing  in  the 
questions  propounded  which  suggests  an  at- 
tempt to  commit  a  fraud  upon  the  juris- 
diction of  the  Federal  courts. 

As  shown  in  the  opinion  of  the  Chief  Jus- 
tice in  the  Dixon  Case  (179  U.  S.  131,  46 
L.  ed.  121,  21  Sup.  Ct  Rep.  67),  the  cases 
are  in  difference  as  to  whether  a  common- 
law  action  can  be  sustained  against  master 
and  servant  jointly  because  of  the  responsi- 
bility of  the  master  for  the  acts  of  the  serv- 
ant in  prosecuting  the  master's  business. 
In  good  faith,  so  far  as  appears  in  the  ' 
recordf  the  plaintiff  sought  the  determina- 
tion of  his  rights  in  the  state  court  by  the 
filing  of  a  declaration  in  which  he  alleged  a 
joint  cause  of  action. 

Does  this  become  a  separable  controversy 
within  the  meaning  of  the  act  of  Congress 
because  the  plaintiff  has  misconceived  his 
cause  of  action,  and  had  no  right  to  prose- 
cute the  defendants  jointly?  We  think,  in 
the  light  of  the  adjudications  above  cited 
from  this  court,  it  does  not.  Upon  the  face 
of  the  complaint, — the  only  pleading  filed  in 
the  case, — ^the  action  is  joint  It  may  be 
that  the  state  court  will  hold  it  not  to  be  so. 
It  may  be  (which  we  are  not  called  upon  to 
decide  now)  that  this  court  would  so  de- 
termine if  the  matter  shall  be  presented  in 
a  case  of  which  it  has  jurisdiction.  But 
this  does  not  change  the  character  of  the 
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action  which  the  plaintiff  has  seen  fit  to 
bring,  nor  change  an  alleged  joint  cause  of 
action  into  a  separable  controversy  for  the 
purpose  of  removal.  The  case  cannot  be  re- 
moved unless  it  is  one  which  presents  a 
[2 19]  separable  controversy  *  wholly  between  citi- 
zens of  different  states.  In  determining 
this  question  the  law  looks  to  the  case  made 
in  the  pleadings,  and  determines  whether 
the  state  court  shall  be  required  to  surren- 
der its  jurisdiction  to  the  Federal  court. 

As  early  as  1816  this  court,  in  determin- 
ing a  question  of  jurisdiction,  was  governed 
by  the  character  of  the  suit  brought  by  the 
plaintiff.  In  "New  Orleans  v.  Winter,  1 
Wheat.  91,  4  L.  ed.  44,  it  was  held  that  a 
citizen  of  a  territory  could  not  sue  in-  a 
Federal  court  by  joining  with  himself  a  citi- 
zen of  another  state.  The  opinion  was  de- 
livered by  Chief  Justice  Marshall,  who  said 
(p.  95,  L.  ed.  45) :  ''In  this  case  it  has 
been  doubted  whether  the  parties  might 
elect  to  sue  jointly  or  severally.  However 
this  may  be,  having  elected  to  sue  jointly, 
the  court  is  incapable  of  distinguishing 
their  case,  so  far  as  respects  jurisdiction, 
from  one  in  which  they  were  compelled  to 
unite." 

It  is  urged  with  much  earnestness  by  the 
learned  counsel  for  the  company  that  this 
view  works  a  surrender  of  the  right  of  de- 
termination of  Federal  rights  in  the  Federal 
courts,  and  deprives  nonresident  citizens  of 
their   rights  to  appeal   to  those   tribimals. 

The  decision  of  a  state  court  that  such  ac- 
♦^i'ns  PS  the  present  might  be  joint  at  com- 
mon law  would  have  no  controlling  effect 
in  the  Federal  courts  in  determining  the 
question  in  causes  properly  before  them. 
And  the  question  here  is  not  what  is  the 
rule  of  the  Federal  courts  in  similar  cases, 
but  is.  What  controversies  has  Congress 
made  removable  in  the  act  under  considera- 
tion? Congress  has  not  said,  whatever  it 
might  do,  that  controversies  between  citi- 
zens of  different  states  shall  be  removable 
wherein  it  is  sought,  contrary  to  the  law  as 
administered  in  the  Federal  courts,  to  hold 
the  citizens  of  another  state  to  joint  liabil- 
ity in  tort  with  a  citizen  of  the  state  where 
the  action  is  brought.  The  fact  that  the 
state  court  may  take  a  different  view  from 
the  courts  of  the  United  States  of  the  com- 
mon law  as  to  the  character  of  such  actions, 
and  the  right  to  prosecute  them  in  form 
joint  as  well  as  several,  affords  no  ground 
of  removal. 

The  Federal  courts  in  some  states  hold  a 
[MO]different  rule  as  to  *the  doctrine  of  fellow- 
servants  from  that  administered  in  the  state 
courts,  and  in  other  ways  administer  the 
common  law  according  to  their  own  views. 
It  has  not  been  suggested  that  a  right  of 
removal  should  arise  from  such  differences. 
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No  more  has  Congress  given  the  right  where 
the  state  permits  an  action  to  be  prosecuted 
jointly  which  would  be  held  to  be  several 
only  in  the  courts  of  the  United  States. 
The  applicant  for  removal  has  been  duly 
summoned  into  a  cause  in  course  of  prose- 
cution in  the  state  court.  All  of  the  de- 
fendants not  being  nonresidents*  it  can  re- 
move only  if  it  presents  a  separable  con- 
troversy, which  can  be  wholly  determined 
between  itself  and  the  plaintiff.  The  test 
of  such  controversy,  as  this  court  has  fre- 
quently said,  .is  the  cause  of  action  stated 
in  the  complaint.  That  is  joint  in  char- 
acter, and  there  is  no  attack  upon  the  good 
faith  of  the  action.  In  such  case  we  hold 
that  no  separable  controversy  is  presented 
within  the  meaning  of  the  act  of  Congress. 

We  answer  the  first  question:  That,  for 
the  purpose  of  determining  the  right  of  re- 
moval, the  cause  of  action  must  be  deemed 
to  be  joint.  The  views  herein  expressed 
lead  to  an  answer  to  the  second  question  in 
the  negative. 

In  this  opinion  we  have  taken  no  account 
of  the  peculiar  statute  of  Tennessee  as  to 
the  liability  of  railroads  for  injuries  to  per- 
sons on  the  tracks,  as  its  effect  is  not  pre- 
sented in  the  questions  propounded,  nor  is 
it  stated  that  the  injury  was  received  in  the 
state  oi  Tennessee. 


•CINCINNATI,  NEW  ORLEANS,  &  TEX- [2211 
AS  PACIFIC  RAILWAY  COMPANY, 
Plff,  in  Err., 

V, 

GEORGE    BOHON,    Administrator   of   Ed- 
ward Cook,  Deceased,  and  Fred  Milligan. 

(See  S.  C.  Reporter's  ed.  221-220.) 


RemoTal  of  caasea^aeparable  contro- 
▼er««y.—  An  action  to  recover  damages  for 
a  death  from  negligence,  in  which  plaintiff 
has,  in  good  faith,  exercised  his  right  under 
the  state  laws  to  proceed  Jointly  against  a 
railway  company  and  Its  employee  whose 
^negligence  caused  the  accident,  cannot  be 
converted  Into  a  separable  controversy  for 
the  purpose  of  removal  to  a  Federal  circuit 
court  because  of  diversity  of  citizenship  be- 

NOTB. — As  to  removal  of  causes  in  oases  of 
separable  controversy — see  notes  to  Robblns  v. 
BUenbogen,  18  C.  C.  A.  86;  Mecke  v.  Valley- 
town  Mineral  Co.  35  C.  C.  A.  153 ;  Sloane  v. 
Anderson,  29  L.  ed.  U.  8.  899;  Merchants* 
Cotton  Press  &  Storage  Co.  v.  Insurance  Co. 
of  N.  A.  38  L.  ed.  tJ.  S.  195;  Butler  v.  Na- 
tional Home  for  Disabled  Volonteer  Soldiers, 
36  L.  ed.  U.  S.  846 ;  and  Torrence  v.  Shedd,  36 
L.  ed.  U.  S.  528. 

On  the  joint  liability  of  master  and  servant 
for  the  latter^s  negligence — see  note  to  Alabama 
Great  Southern  R.  Co.  v.  Thompson,  ante,  441. 
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tveen    the    plaintiff   and    the    rallwaly    com- 
[No.    177.1 

iffued  December  15,  1905,    Decided  Jem- 

uary  2,  1906. 

T  y  ERROR  to  the  Court  of  Appeals  of  the 
i  State  of  Koitudcy  to  review  a  judgment 
vhidi  affirmed  a  judgment  of  the  Circuit 
Court  of  Mercer  County,  in  that  state,  in 
&TDr  of  plaintiff  in  a  joint  action  against 
t  ndlwaj  company  and  its  employee  to  re- 
eorer  damages  for  a  death  caused  by  negli- 
gence, in  which  the  railway  company  un- 
sttcees&fully  sought  to  remove  the  case,  as 
presenting  a  separable  controversy,  to  the 
Uiiited  States  Circuit  Court  for  the  Eastern 
Diftrirt  of  K^itucky.     Affirmed, 

See  same  case  below  (Ky.)  83  S.  W.  580. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jolm  Galvim  argued  the  cause,  and, 
»ith  Mr.  Edward  Colstotif  filed  a  brief  for 
pbintiff  in  error: 

For  their  contentions  see  the  briefs  filed 
oo  behalf  of  Alabama  Great  Southern  Rail- 
wiT  Company,  in  support  of  right  of  re- 
coral,  as  reported  in  Alabama  CHreat  Soufh- 
cr»  R,  Co.  V.  Thompson,  ante,  441. 

Vr.  Jolm  "W.  .Terkea  argued  the  cause, 
■ad,  with  Mr.  Robert  Harding,  filed  a  brief 
fcr  defendant  in  error: 

The  question  involved  must  be  determined 
^  the  record  in  the  state  court  at  the  time 
tk  petition  for  removal  was  filed,  taken 
in  eonnection  with  the  allegations  of  the 
petition   for    removal. 

rrtkore  v.  Ohio  d  M.  R,  Co.  131  U.  S. 
240.  33  L.  ed.  144,  9  Sup.  Ct.  Rep.  692; 
Hvrrs  v.  Chesapeake  &  O.  R.  Co.  169  U.  S. 
ft,  42  L,  ed.  673,  18  Sup.  Ct.  Rep.  264. 

Tlie  Kentucky  court  of  appeals  but  fol- 
ded the  rule  of  law  laid  down  by  this 
«wrt  in  Chesapeake  de  0.  R.  Co.  v.  Dimon, 
in  U.  S.  131,  45  L,  ed.  121,  21  Sup.  Ct. 
Bep.  67,  in  aflBrming  the  action  of  the  Mer- 
«r  circuit  court  in  denying  the  application 
to  transfer  this  cause  to  the  Federal  court. 

See  also  Louisville  d  N.  R.  Co.  v.  Wange- 
fi*.  132  U.  S.  599,  33  L.  ed.  474,  10  Sup. 
Ct.  Rep.  203 ;  Southern  R.  Co.  v.  Carson, 
m  U.  S.  136,  48  L.  ed.  907,  24  Sup.  Ct. 
^.  609 ;  Powers  ▼.  Chesapeake  d  O.  R.  Go. 

Coder  the  Constitution  and  the  statutes 
'^f  Kentuckv  and  the  decisions  of  that  state 
ti*  company  and  its  engineer,  Milligan,  are 
vnnthr  liable  for  the  negligent  act  resulting 

ic  Coca's  deaths  and  the  cause  of  action  is 

«itire. 

^imton  T,  Illinois  C.  R.  Co.  Ill  Ky.  954, 
S5  L.ILA.  603,  65  S.  W.  13;  McCabe  v. 
M'iyixiUe  d  B.  8,  R.'Co.  112  Ky.  861,  66  S. 
^  1U54;  Louisville  d  E.  Mail  Co.  v. 
«OOTJ.  S. 


Barnes,  25  Ky.  L.  Rep.  2038,  64  L.R.A.  574, 
79  S.  W.  261. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  was  considered  by  this  court  at 
the  same  time  with  Alabama  O.  8.  R.  Co. 
V.  Thompson  (just  decided)  200  U.  S.  200, 
ante,  441,  26  Sup.  Ct.  Rep.  161,  and  we  need 
not  repeat  the  discussion  therein  had  as  to 
the  construction  of  the  removal  act  of  1887 
[24  Stat,  at  L.  552,  chap.  373,  U.  S.  Comp. 
Stat.  1901,  p.  508], under  the  decisions  of  this 
court.  This  case  has  an  additional  feature 
which  we  shall  proceed  to  notice.  The  action 
was  brought  by  'the  defendant  in  error  as  [222] 
administrator  of  Edward  Cook,  deceased.  The 
petition  charged  that  the  plaintifif's  intestate 
was  engaged  in  the  yards  as  a  brakeman  and 
switchman  and  was  uncoupling  and  giving 
attention  to  the  cars  of  the  defendant  com- 
pany, which  cars  and  an  engine  attached 
thereto  were  in  charge  of  the  defendant  Mil- 
ligan,  as  engineer,  engaged  in  operating, 
managing,  and  controlling  the  same  for  the 
defendant  company,  and,  while  plaintiff's  in- 
testate was  thus  engaged,  the  defendant 
company  and  the  defendant  Milligan  caught 
and  crushed  said  Cook's  body  between  the 
cars  of  the  train,  by  and  through  the  gross 
negligence  of  Milligan  and  of  defendant 
company,  in  the  operation,  management, 
and  control  of  the  engine  and  train;  that 
the  injuries  to  the  plaintiff  resulted  in  his 
death  a  few  minutes  thereafter,  and  when 
so  caught  and  crushed  said  Cook  was  en- 
gaged in  discharging  his  duties  as  brake- 
man  to  the  defendant  company;  the  death 
of  said  Cook  was  caused  as  aforesaid  by  the 
gross  negligence  and  carelessness  of  defend- 
ant company  and  Milligan.  The  railroad 
company  filed  its  petition  in  the  state  court 
for  the  removal  of  the  cause  to  the  United 
States  circuit  court  for  the  eastern  district 
of  Kentucky,  upon  the  ground  that  there 
was  a  separable  controversy  between  the  pe- 
titioner, a  resident  and  citizen  of  Ohio,  and 
the  plaintiff  below,  who  was  a  citizen  and 
resident  of  Kentucky.  The  circuit  court  of 
Mercer  county  refused  to  remove  the  case, 
and  a  verdict  and  judgment  were  rendered 
for  the  plaintiff  below.  Upon  appeal  to  the 
court  of  appeals  of  Kentucky,  the  judgment 
was  reversed  for  errors  occurring  at  the 
trial.  At  a  second  trial  the  verdict  and 
judgment  were  rendered  for  the  plaintiff  be- 
low, which  was  again  reversed  and  re- 
manded. On  the  third  trial  the  verdict  and 
judgment  were  again  rendered  for  the  plain- 
tiff below,  which  judgment  was  affirmed  by 
the  court  of  appeals  of  Kentucky.  The  sole 
question  argued  here  is  as  to  the  correctness 
of  the  state  court  in  refusing  to  order  the 
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removal  of  the  cause,  which  judgment  was 
affirmed  by  the  Kentucky  court  of  appeals. 

The  action  for  death  by  negligence  is  reg- 
[223JuIated  by  the  Kentucky  ^Constitution  and 
statutes.    Section  241  of  the  Constitution 
provides : 

"Whenever  the  death  of  a  person  shall 
result  from  an  injury  inflicted  by  negligence 
or  wrongful  act,  then,  in  every  such  case, 
damages  may  be  recovered  for  such  death 
from  the  corporations  and  persons  so  caus- 
ing the  same." 

Section  6  of  the  Kentucky  statutes  reads 
as  follows: 

''Whenever  the  death  of  a  person  shall  re- 
sult from  an  injury  inflicted  by  negligence 
or  wrongful  act,  then,  in  every  such  case, 
damages  may  be  recovered  for  such  death 
from  the  person  or  persons,  company  or 
companies,  corporation  or  corporations, 
their  agents  or  servants,  causing  the  same, 
and  when  the  act  is  wilful  or  the  negli- 
gence is  gross,  punitive  damages  may  be 
recovered,  and  the  action  to  recover  such 
damages  shall  be  prosecuted  by  the  personal 
representative  of  the  deceased." 

This  statute  undertakes  to  give  an  action 
for  negligence  against  the  companies  or  cor- 
porations responsible  therefor  and  their 
agents  or  servants  causing  the  same.  The 
statute  has  been  before  the  court  of  appeals 
of  Kentucky,  and  in  the  case  of  Winston  v. 
Illinois  0.  R.  Co,  111  Ky.  954,  957,  55  L. 
R.  A.  603,  604,  65  S.  W.  13,  that  court  said 
of  the  state  Constitution  and  this  statute: 

"The  Constitution  and  statutes  of  this 
state,  as  construed  by  the  repeated  adju- 
dications of  this  court,  make  the  railroad 
company  liable  for  the  acts  of  the  agents 
and  servants  in  charge  of  its  trains.  If  a 
servant  is  guilty  of  such  negligence,  while 
acting  for  his  master,  as  will  make  the 
master  responsible,  then,  in  such  a  caae,  the 
servant  is  personally  and  equally  responsi- 
ble with  the  master  for  the  damages  result- 
ing from  the  negligent  act.  The  mere  fact 
that  the  master  may  be  responsible  for  the 
wrongful  act  of  the  servant  does  not  relieve 
the  servant  from  a  joint  liability  with  the' 
master  for  the  wrongful  act  whidi  produced 
the  injury  and  damage." 

In  the  case  under  consideration,  in  the 
opinion  of  the  court  upon  the  question  of 
right  of  removal,  while   it  expressed  the 
[884]* view  that  the  weight  of  authority  was  in 
favor  of  the  right  to  join  the  master  and 
servant  in  actions  for  negligence,  it  reiter- 
ates its  former  view  of  the  Kentucky  stat- 
utes, citing  Cheaspeake  d  0.  R.  Co.  v.  Dim- 
on,   104  Ky.  608,  47  8.  W.    615,  and  the 
Winston  Case,   above  referred  to^  and  quot- 
ed  from   that   case   with  approval: 
\  "By  the  terms  of  this  section,  where  death 

results  from  the  neigligent  aot»  a  recovery 
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may  be  had  therefor  against  the  person  or 
persons,  company  or  companies,  corporation 
or  corporations,  their  agents  or  servants, 
causing  the  same.  .  .  .  The  plaintiff 
has  a  right  to  proceed  severally  or  jointly 
against  those  who  are  liable  for  the  injury 
inflicted  resulting  in  death." 

We  then  have  a  case  in  which  the  extent 
of  the  right  to  recover  damages  for  negli- 
gence is  prescribed  by  the  Constitution  and 
statutes  of  the  st^te  of  Kentudcy,  and  which 
the  courts  of  that  state  have  construed  to 
give  a  joint  cause  of  action  against  the  cor- 
poration and  its  agents  or  servants  causing 
the  same.  In  a  recent  case  this  court  had 
occasion  to  deal  with  the  question  of  re- 
moval under  the  separable  controversy 
clause  {Southern  R, Co. y. Carson,  194  U.S. 
136,  48  L.  ed.  907,  24  Sup.  Ct  Rep.  609), 
on  a  writ  of  error  to  the  supreme  court  of 
South  Carolina.  Ata  action  had  been  joint- 
ly brought  in  the  state  court  against  the 
Southern  Railway  Company,  a  corporation 
of  Virgfinia,  and  Arwood,  conductor,  and 
Miller,  the  engineer,  residents  of  Greenville 
county.  South  Carolina,  charging  the  joint 
and  concurrent  negligence  of  the  servant  and 
the  company,  because  of  a  defective  coupler 
and  the  careless  management  of  the  train, 
and  the  railroad  company,  claimed  to  have 
been  deprived  of  the  right  of  removal  by  the 
allegation  of  a  joint  and  concurrent  tort, 
unless  the  state  court  would  charge  that  no 
recovery  could  be  had  unless  a  joint  liabil- 
ity was  shown,  which  it  refused  to  do. 
After  commenting  upon  the  action,  the 
Chief  Justice,  who  delivered  the  opinion  of 
the  court,  stated  that  the  right  of  removal 
depends  upon  the  act  of  Congress,  that  the 
company,  upon  the  face  of  the  pleadings, 
did  not  come  within  the  act,  and  had  made 
no  effort  to  assert  this  right,  and,  citing 
the  passage  in  Powers  v.^Chesapedke  d  0.[885] 
R.  Co.  169  U.  S.  92,  42  L.  ed.  673,  18  Sup. 
Ct.  Rep.  264,  quoted  in  the  Alabama  G.  8. 
R.  Co.  V.  Thompsofi,  200  U.  S.  206,  ante, 
441,   26   Sup.  Ct   Rep.    161,  said: 

"The  view  thus  expressed  was  reiterated 
in  Chesapeake  d  0.  R.  Co.  v.  Diaon,  179  U. 
S.  131,  45  L.  ed.  121,  21  Sup.  Ct.  Rep.  67, 
where  the  subject  was  much  considered  and 
oases  cited.  Reference  was  there  made  to 
the  fact  that  many  courts  have  held  the 
identification  of  master  and  servant  to  be  so 
complete  that  the  liability  of  both  may  Im 
enforced  in  the  same  action.  And  such  is  the 
law  in  South  Carolina.  Sohumpert  v. 
Southern  R.  Co.  65  8.  C.  332,  95  Am.  St. 
Rep.  802,  43  S.  E.  813.  In  that  case  it  was 
held  that,  under  the  state  Code  of  Civil 
Procedure,  in  actions  ew  delicto,  aets  of  neg^ 
ligenoe  and  wilful  tort  might  be  commin- 

200  U.  S. 
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gled  in  one  statement  as  causes  of  injury; 
tbat  master  and  servant  are  jointly  liable 
u  joint  tort  feasors  for  the  tort  of  the  serv- 
iBt>  oommitted  within  the  scope  of  his  em- 
plormeot,  and  while  in  the  master's  service; 
that  the  objection  that  if  master  and  serv- 
ut  were  made  jointly  liable  for  the  negli- 
gesee  of  the  latter  the  master  could  not  call 
00  tlte  sernmt  for  contribution  was  without 
Bcrit,  as  the  rule  was,  as  laid  down  by  Mr. 
Ccoley  (Torts,  p.  145),  that:  *As  between 
tk  company  and  its  servant,  the  latter 
ikne  b  the  wrongdoer,  and  in  calling  upon 
tim  for  indemnity,  the  company  bases  no 
diim  npon  its  own  misfeasance  or  default, 
but  upon  that  of  the  servant  himself.'  And 
m  Gardner  ▼.  Southern  R.  Co.  65  S.  C.  341, 
43  S.  E.  816.  In  Rucker  v.  Smoke,  37  S.  C. 
177,  34  Am.  St.  Rep.  758,  16  S.  E.  40,  and 
nifper  T.  CUfton  Mf^.  Co,  58  S.  C.  143, 
21  S.  S.  509,  it  was  decided  that  in  ac- 
tMBs  ineh  as  this  exemplary  damages  may 
be  reoorered.  The  suggestion  that  the  state 
deprived  the  company  of  its  property  by  the 
nlngs  of  the  supreme  court  calls  for  no 
rwark." 

While  the  case  did  not  show  an  attempt 

to  remove,  the  discussion  of  the  subject  by 

tW  Chief  Justice   strongly  intimates   that 

if  the  action  was  properly  joint  in  the  forum 

m  which  it  was  being  prosecuted,  it  could 

lot  be  removed  as  a  separable  controversy 

Bnder  the  act  of  Omgress.    We  have  imder 

niisi<3eration  an  action  for  tort  which,  by 

tjtbe  Constitution  and  *laws  of  the  state,  as 

tBterpreted  by  the  highest  court  in  the  state, 

pf^es  a  joint   remedy   against   master   and 

•«rnint  to   recover   for   negligent   injuries. 

TMj  eoort  has  repeatedly  held  that  a  sepa- 

nble  controversy  must  be  shown  upon  the 

fue  of  the  petition  or  declaration,  and  that 

tbe  d^endant  has  no  right  to  say  that, an 

I  Mtion  shall  be  several  which  the  plaintiff 

ckct«  to  make   joint.     See   cases  cited   in 

Ahhama  G.  8.  R.  Co,  v.  Thompson,  200  U. 

8.206,  ante,  441, 26  Sup.  Ct.Rep.  161.  A  state 

Ws  an  unquestionable  right  by  its  Consti- 

tstioa  and  laws  to  reg^ate  actions  for  neg- 

Hgenoe,  and  where  it  has  provided  that  the 

plaintiif  in  such  oases  may  proceed  jointly 

or  seTerally  against  those  liable  for  the  in- 

JVT7,  and  the  plaintiff,  in  due  course  of  law 

u^  in  good  Wth,  has  filed  a  petition  elect- 

iig  to  sue  for  a  joint  recovery  given  by  the 

l&vi  cff  the  state,  we  know  of  nothing  in  the 

ft6enl  removal  statute  which  will  convert 

Hich  action  into  a  separable  controversy  for 

tAe  purpose  of  removal,  because  of  the  pres- 

<3ce  of  a   nonresident    defendant    therein, 

properly  joined  in  the  action  under  the  Con* 

^titetioB  and  laws  of  that  state  wherein  it 

■  eoadneting  its  operations,  and  is  duly 

•Hfd  with  process. 
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AMIOUR  PACKING  COMPANY,  Plff.  in 

Err,, 

V, 

B.   R.   LACY,  Treasurer  of  the   State  of 
North  Carolina. 

(See  8.  C.  Reporter's  ed.  226-288.) 

1.  Brror   to    state    coart— Qaestlons    re- 
▼tellable— Mtatatory     constractlon.— A 

decision  of  the  supreme  court  of  North  Caro- 
lina that  the  provision  o£  N.  C.  Pub.  Laws 
1903,  chap.  247»  imposing  a  tax  on  "every 
meat-packing  house  doing  business  in  this 
state,"  does  not  apply  to  the  interstate  busi- 
ness of  a  foreign  corporation,  but  only  to  its 
local  business,  such  as  the  sale  within  the 
state  of  products  already  stored  there,  on 
orders  received  after  the  products  are  thus 
stored,  is  conclusive  on  the  Federal  Supreme 
Court  in  determining,  on  writ  of  error  to 
the  state  court,  whether  the  tax  is  an  inter- 
ference with  interstate  commerce. 


2.  Commerce-Hitate  taxation  as  affect- 
Inar  Intemtate  comnierce.— The  tax  Im- 
posed by  N.  C.  Pub.  Laws  1903,  chap.  247, 
as  construed  by  the  state  courts,  upon  such 
local  business  of  a  foreign  meat-packing  house 
as  its  sales  within  the  state  of  products  al- 
ready stored  there,  on  orders  received  after 
these  products  are  thus  stored,  is  not  invalid 
as  an  interference  with  Interstate  commerce. 

tt.  Constltatlonal  lai^— eqaal  protection 
of  tbe  lai^s^atate  taxation  of  nteat* 
packlnar  bouses.— The  equal  protection  of 
the  laws  is  not  denied  a  foreign  meat-packing 
house  by  the  tax  imposed  on  its  local  busi- 
ness, under  N.  C.  Pub.  Laws  1903,  chap.  247, 
taxing  "every  meat  packing  house  doing  busi- 
ness in  this  state,"  although,  at  the  points 
where  such  local  business  is  carried  on,  per- 
sons selling  meat-packing  house  products,  but 
not  doing  a  meat-packing  house  business 
either  In  North  Carolina  or  elsewhere,  are  not 
subjected  to  the  tax. 

Note. — On  what  questions  the  Federal  Su* 
preme  Court  will  consider  in  reviewing  the 
judgments  of  state  courts — see  note  to  State 
ex  rel.  Hill  v.  Dockery,  63  L.R.A.  571. 

On  state  regulation  of  interstate  or  forHgn 
commerce — see  notes  to  Norfolk  AW.  R.  Co. 
V.  Com.  13  L.R.A.  107;  McCanna  &  F.  Co.  v. 
Citisens'  Trust  &  Security  Co.  24  C.  C.  A.  13; 
and  Gloucester  Ferry  Co.  v.  Pennsylvania,  29 
L.  ed.  U.  S.  158. 

State  licenses  or  tawes,  as  affecting  inter- 
state commerce — see  notes  to  Rothermel  v. 
Meyerle,  9  L.R.A.  866;  American  Fertilizing 
Co.  V.  Board  of  Agriculture,  11  L.R.A.  179; 
Gibbons  v.  Ogden,  6  L.  ed.  U.  S.  23 ;  Brown  v. 
Maryland,  6  L.  ed.  U.  S.  678;  Ratterman  v. 
Western  U.  Teleg.  Co.  32  L.  ed.  u:  S.  229; 
Harmon  v.  Chicago,  87  L.  ed.  U.  S.  217 ;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Backus,  38  L. 
ed.  U.  S.  1041 ;  Postal  Teleg.  Cable  Co.  v. 
Adams,  89  L.  ed.  U.  S.  811 ;  and  Pittsburg  ft 
S.  Coal  Co.  V.  Bates,  39  L.  ed.  U.  S.  538. 

As  to  the  validitp  of  class  legislation — see 
notes  to  State  v.  Goodwill,  6  L.R.A.  621 :  and 
State  V.   Loomis,  21   L.R.A.  789. 

As  to  constitutional  equalitp  of  privileges, 
immunities,  and  protection — see  note  to  Louis- 
ville Safety  Vault  ft  T.  Co.  t.  Louisville  ft 
N.  B.  Co.  14  L.B.A.  679.  • 
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<>i  Coniitltatloiial  laipv— eaaal  protection 
of  tbe  la^ra^atate  taxation  on  meat- 
packlnar  J&onses.— Meat-packing  houses  are 
DOt  denied  the  equal  protection  of  the  laws 
by  the  tax  Imposed  on  their  business  by  N.  C. 
Pub.  Laws  1903,  chap.  247,  because  bouses 
packing  vegetables  and  the  like  are  not  In- 
cluded in  the  same  classification  and  sub- 
jected to  the  same  tax. 

6.  Brror  tc»  state  court— qneatlona  re- 
▼tellable— Mtatntory  construct  ion.— The 
conclusion  of  a  state  court  that  a  tax  is 
uniform,  within  the  meaning  of  the  require- 
ment of  the  state  Constitution,  when  It  Is 
equal  upon  all  persons  belonging  to  the  de- 
scribed class  on  which  it  is  imposed,  is  not 
open  to  review  upon  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  the 
state  court. 

[No.  63.] 

Argued  November  8,  1905.    Decided  Janu- 
ary 8,  1906. 

IN  ESIROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Buncombe  County,  in  that 
state,  sustaining  the  validity  of  a  tax  on  a 
foreign  meat-packing  house.     Affirmed. 

See  same  case  below,  134  N.  C.  567,  47 
S.  £.  63. 

Statement  by  Mr.  Chief  Justice  Fnllers 

This  was  "a  controversy  without  action," 
submitted  in  accordance  with  the  laws  of 
North  Carolina  in  that  behalf,  in  the 
superior  court  of  Buncombe  county,  that 
state,  in  which  B.  R.  Lacey,  treasurer  of 
North  Carolina,  was  plaintiff,  and  Armour 
Packing  Company  was  defendant. 

By  the  revenue  law  of  North  Carolina  of 
March  9,  1903  (N.  C.  Public  Laws,  p.  323, 
chap.  247),  it  is  provided  in  schedule  B: 

"Sec.  26.  Defining  iaxee  under  this 
schedule.  Taxes  in  this  schedule  shall  be 
imposed  as  license  tax  for  the  privilege  of 
carrying  on  the  business  or  doing  the  act 
named,  and  nothing  in  this  act  contained 
shall  be  construed  to  relieve  any  person  or 
corporation  from  the  payment  of  tax  as 
required   in  the  preceding  schedule." 

"Sec.  66.  Packing  houses.  Upon  every 
meat-packing  house  doing  business  in  this 
state,  $100  for  each  county  in  which  said 
business  is  carried  on." 

"Sec  88.  Unless  prohibited,  county  may 
levy  aatne  license  taw  as  state.  In  case 
where  a  specific  license  tax  is  levied  for  the 
privilege  of  carrying  on  any  business,  trade, 
or  profession,  the  county  may  levy  the  same 
tax,  and  no  more:  Provided,  no  provision 
to  the  contrary  is  made  in  the  section  levy- 
ing the  specific  license  tax.'* 
[228]  *Section  107  of  chapter  261  of  Public 
Laws  of  1903  (p.  407)  reads: 
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"Sec.  107.  Btate  treasurer  to  sue  for 
taxes.  Upon  failure  to  pay  to  the  state 
treasurer  within  thirty  days  after  the  same 
shall  have  become  due,  any  tax  which  by 
law  is  made  payable  direct  to  the  state 
treasurer,  it  shall  be  his  duty  to  institute 
an  action  to  enforce  the  same  in  the  county 
of  Wake,  or  in  the  county  in  which  the 
property  taxed  is  located." 

The  3d  section  of  article  6  of  the  Con- 
stitution of  North  Carolina  provides: 

'^Laws  shall  be  passed  taxing,  by  a  uni- 
form rule,  all  moneys,  credits,  investments 
in  bonds,  stocks,  joint  stock  companies,  or 
otherwise;  .  .  .  The  general  assembly 
may  also  tax  trades,  professions,  franchises, 
and  incomes." 

It    appeared    from    the    facts    agreed,    at 
in  substance  stated  by  the  supreme  court 
of  North  Carolina,  ,that  the  Armour  Pack- 
ing   Company    was    incorporated    in    New 
Jersey,  but  has  its  principal  office  and  place 
of  business  in  Kansas,  that  business  being 
"a  meat-packing  house  business,"  and  that 
it   has   property   in   North   Carolina;    that 
*'a    meat-packing   house   is   a    place   where 
the  business  of  slaughtering  animals,   and 
dressing    and    preparing    the    products    of 
their  carcasses  for  food  and  other  purposes, 
is  carried  on;   the  products  thus  prepared 
consist  of  fresh  and  cured  meats,  such  as 
hams,  dry  salt  sides,  bacon,  lard,  beef  ex- 
tracts, glue,  blood,  tankage,  etc."    Tliat  the 
Armour  Packing  Company  "does  not,  any- 
where within  the  state  of  North  Carolina, 
slaughter,   dress,   cure,    pack,   or   manufac- 
ture  any   products   hereinbefore   set    forth, 
of  any  animal,  for  food,  or  for  commercial 
use,  or  for  other  purposes;"  but  that  after 
the  animals   are   slaughtered,   dressed,   and 
prepared  for  food  or  other  commercial  pur- 
poses in  Kansas,  such  product  is  shipped  in 
hulk  to  Wilmington,  Greensboro,  Asheville, 
Charlotte,    and    Fayetteville,    North    Caro- 
lina,  where  the  company   has  cold  storage 
plants  and  warehouses,  and  sold  from  such 
storage    plants,    some    of    such    product    to 
parties  in  North  Carolina  and  some  to  par- 
ties outside  of  that  state;  that  part  of  saitl 
products  shipped  to  •the  cold  storage  ware-[ 
house   in   Asheville,    Buncombe    county,    re- 
main there  until  disposed  of  in  due  course 
of  trade  on  orders  taken  and  received  after 
said   products   have   been   stored   or   placed 
in  said   warehouse  or  cold  storage  plants. 
At  each  of  said  five  points  in  North  Caro- 
lina, where  the  company  maintains  a  ware- 
house and  cold   storage  plants,  it  lias  one 
or     more     employees,     i.     e.,     bookkeepers, 
stenographers,    shipping    clerks,    salesmen, 
drivers,   laborers  who  box   said   meats  and 
who  wrap  and   crate  goods  for  delivery  aa 
they  are   sold.     There  are,   in   Wilmington 
and  other  cities  of  said  state,  commissioQ 
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merchants,  brokers,  and  butchers  who  sell 
bj  wholesale  and  retail  in  competition  with 
the  Armour  Packing  Company,  who  are  not 
oigaged  in  a  meat-packing  house  business 
io  North  Carolina  or  elsewhere,  fresh, 
cured,  and  salt  meats  and  other  products 
Uat  have  been  manufactured  from  the  car- 
Gif-^es  of  slaughtered  animals  for  food  and 
commercial  purposes,  and,  under  the  laws 
of  Xorth  Carolina,  said  commission  mer- 
diants,  brokers,  and  butchers  are  not  ame- 
nable to  the  tax  levied  under  §  56  of  said 
nnenue  act  of  1003.  At  all  points  in  North 
Carolina  where  the  Armour  Packing  Com- 
ptnj  is  engaged  in  business,  and  at  va- 
rioQs  other  places  in  said  state,  there  are 
€iifaged  in  business,  as  the  Armour  Pack- 
ii^  Company  is  engaged,  packing  houses 
which  pack  articles  of  food  other  than 
nuat,  and  offer  them  for  sale  in  said  state, 
such  as  peas,  beans,  tomatoes,  corn,  pump- 
kins, fruit,  fish,  oysters,  etc.  The  products 
of  said  packing  houses  are  articles  of  food 
tfid  commerce,  and  are  sold  in  the  state  of 
Xorth  Carolina  through  agents,  brokers, 
vbolesale  and  retail  merchants,  just  as  the 
products  packed  by  the  Armour  Packing 
Company  are  sold. 

The  ruling  of  the  court  was  invoked  on 
»rtain  points  stated,  all  of  which  were 
adjudged  adversely  to  defendant,  and  judg- 
ment was  rendered  against  it  for  the  tax 
and  costs,  which  was  affirmed  by  the  su- 
preme court  of  North  Carolina.  134  N.  C. 
567,  47  S.  E.  53. 


Mr.  ThoTBLBM  B.  Felder,  Jr.,  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error: 

It  is  well  settled  that  corporations  are 
per^ms  within  the  provisions  of  the  14th 
Amendment  to  the  Constitution  of  the 
Usited  States. 

i^nta  Clara  County  v.  Southern  P,  B,  Co. 
118  U.  S.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep. 
1132:  Pembina  Consol.  Silver  Min.  d  MUl. 
Co.  X.  Pennsylvania,  l25  U.  S.  181,  189,  31 
L  ed.  650,  653,  2  Interft.  Com.  Rep.  24,  8 
Sup.  Ct.  Rep.  737;  Missouri  P.  B.  Co.  v. 
Jfofiey,  127  U.  S.  205,  32  L.  ed.  107,  8  Sup. 
Ct  Rep.  1161 ;  Minneapolis  d  8t.  L.  B.  Co. 
T-  Herrick.  127  U.  S.  210,  32  L.  ed.  109,  8 
Sop.  Ct.  Rep.  1176;  Minneapolis  d  8t.  L. 
R.  Co.  V.  Beckwith,  129  U.  S.  26,  32  L.  ed. 
W5,  9  Sup.  Ct.  Rep.  207 ;  Charlotte,  C.  d  A. 
«-  Co.  V.  Gibhes,  142  U.  S.  386,  35  L.  ed. 
1051,  12  Sup.  Ct.  Rep.  255;  Covington  d  L. 
Tuntp.  Road  Co.  v.  Sandford.  164  U.  S. 
578,  41  L.  ed.  560,  17  Sup.  Ct.  Rep.  198. 

The  rights  and  securities  guaranteed  to 
persons  by  that  instrument  cannot  be  disre- 
farded  in  respect  to  these  artificial  entities 
flailed  "corporations,"  any  more  than  they 
«*a  be  in  res]>ect  to  the  individuals  who  are 
y»  equitable  owners  of  the  property  belong- 1 
200  U.  S.  U.  S..  Book  50. 


ing  to  such  corporations.  A  state  has  no 
more  power  to  deny  to  corporations  the 
equal  protection  of  the  law  than  it  has  to 
individual  citizens. 

Oulf,  C.  d  8.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
154,  41  L.  ed.  667,  17  Sup.  Ct.  Rep.  255. 

A  tax  on  the  privilege  of  selling  goods  is 
in  effect  a  tax  on  the  goods  themselves. 

Kehrer  v.  Stewart,  117  Ga.  969,  44  S.  E. 
854;  Welton  v.  Missouri,,  91  U.  S.  275,  23 
L.  ed.  347. 

It  is  well-established  and  sound  law  that, 
where  the  burden  of  a  tax  falls  on  the 
thing  which  is  the  subject  of  taxation,  the 
tax  is  to  be  regarded  as  laid  on  the  thing, 
rather  than  on  the  individual  who  is  charged 
with  the  duty  of  paying  it  into  the  treas- 
ury. 

Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678. 

The  prohibitions  of  the  14th  Amendment 
protect  the  citizen  against  a  denial  of  the 
equal  protection  of  the  law,  and  against  tak- 
ing property  without  due  process  of  law, 
under  the  power  of  taxation. 

Nashville,  C.  d  St.  L.  B.  Co.  v.  Taylor,  86 
Fed.  185. 

It  may  be' true  that  the  proposition  that 
a  tax  statute,  or  the  tax  laid  under  a  stat- 
ute, is  in  violation  of  the  Constitution  of 
the  state^  is  not  of  itself  necessarily  suf- 
ficient to  constitute  a  violation  of  the  14th 
Amendment;  but  when,  in  addition  to  the 
violation  of  the  state  Constitution,  the  stat- 
ute results  in  an  arbitrary  and  oppressive 
discrimination  in  regard  to  a  large  class 
of  citizens,  or  a  large  species  ol  property, 
it  is  such  class  legislation  and  such  denial  of 
the  equal  protection  of  the  laws  as  renders 
it  obnoxious  to  the  14th  Amendment.  And 
the  state  Constitution  is  important  in  de- 
termining what  the  rights  of  the  citizen  are, 
and  whether  equal  protection  of  the  law  is 
being   denied. 

Nashville,  C.  d  St.  L.  R.  Co.  v.  Taylor,  86 
Fed.   186. 

Taxation  on  business  or  occupation  in  the 
state  of  North  Carolina,  to  be  constitutional, 
must  be  uniform  upon  all  business  of  the 
same  class  of  subjects. 

State  V.  Moore,  113  N.  C.  697,  22  L.R.A. 
472,  18  S.  E.  342;  Worth  v.  Wilmington  d 
W.  R.  Co.  89  N.  C.  291,  45  Am.  Rep.  679; 
Puitt  V.  Gaston  County,  94  N.  C.  709,  55 
Am.  Rep.  638;  State  v.  Powell,  100  N.  C. 
525,  6  S.  E.  424.  See  also  Tiedeman,  Pol. 
Power,  p.  101;  Cooley,  Taxn.  p.  403;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Cooley,  Const.  Lim.  201,  494,  574;  Kansas 
City  V.  Crush,  151  Mo.  135,  52  S.  W.  286; 
St.  Louis  V.  Sternberg,  69  Mo.  289;  St. 
Louis  V.  Spiegel,  75  Mo.  145;  Dill.  Mun. 
Corp.  §  768:  Ward  v.  Maryland,  12  Wall. 
418,  20  L.  ed.  440. 
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If  an  act  shows  a  discrimination  upon  its 
face,  or  in  its  practical  administration,  it 
will  be  declared  obnoxious  to  the  14th 
Amendment  to  the  Constitution  of  the 
United  States^  which  guarantees  to  all  citi- 
zens the  "equal  protection  of  the  laws." 

Kehrer  v.  Stewart,  197  U.  S.  69,  49  L. 
ed.  668,  25  Sup.  Ct.  Rep.  403. 

It  has  been  frequently  held  that  the  state 
has  the  right  to  classify  occupations  and  to 
impose  different  taxes  upon  different  occu- 
pations, but  all  belonging  to  a  natural  class 
must  be  assigned  to  it  by  the  act  making  the 
classification. 

Cook  V.  Marshall  County,  196  U.  S.  261, 
275,  49  L.  ed.  471,  476,  25  Sup.  Ct.  Rep. 
233. 

The  14th  Amendment  does  not  profess  to 
secure  to  all  persons  in  the  United  States 
the  benefit  of  the  same  laws  and  remedies. 
Great  diversities  may  and  do  exist.  All 
that  a  citizen  can  demand  under  the  last 
clause  of  the  14th  Amendment  is  that  he 
shall  not  be  denied  the  same  protection  of 
the  laws  which  is  enjoyed  by  ether  persons, 
or  other  classes,  in  the  same  place  and  under 
like  circumstances. 

Missouri  v.  Lewis  {Bowman  v.  Lewis) 
101  U.  S.  22,  25  L.  ed.  989. 

The  denial  must  be  the  result  of  the 
Constitution  or  laws  of  the  state. 

Williams  v.  Mississippi,  170  U.  S.  219,  42 
L.  ed.  1013,  18  Sup.  Ct.  Rep.  583. 

If  the  law  is  fairlv  administered  as  to 
plaintiff  in  error  he  cannot  complain. 

?:ew  York  v.  Barker,  179  I'.  S.  279,  45  L. 
ed.  190,  21  Sup.  Ct.  Rep.  121. 

Errors  of  the  state  court  in  the  mere  ad- 
ministration of  the  tax  law  do  not  deny  due 
process  of  law. 

Lent  V.  Tillson,  140  U.  S.  331,  36  L.  ed. 
426,  11  Sup.  Ct.  Rep.  825. 

If  the  case  is  fuUv  heard  and  decree  ren- 
dered,  there  is  due  process  of  law. 

Central  Land  Co.  v.  Laidley,  159  U.  S. 
112,  40  L.  ed.  94,  16  Sup.  Ct.  Rep.  80. 

A  person  is  not  denied  equal  protection 
of  the  laws  as  to  tax  assessment  where 
notice  is  given  and  opportunity  to  be  heard 
allowed. 

Fallbrook  Irrig.  District  v.  Bradley,  164 
U.  S.  158,  41  L.  ed.  388,  17  Sup.  Ct.  Rep. 
56. 

This  section  does  not  apply  so  much  to 
the  administration  of  the  law  as  it  does  to 
the  law  itself.  Nor  is  the  amendment  in- 
tended to  interfere  with  the  police  power  of 
the  state. 

10  Rose's  Notes,  950. 

The  section  applies  to  state  action,  and 
not  that  of  individuals  {Virginia  ▼.  Rit^es 
[Ew  Parte  Virginia]  100  U.  S.  318,  25  L. 
ed.  669;  Civil  Rights  Cases,  109  U.  S.  17, 
27  L.  ©d,  841,  3  Sup.  Ct.  Rep.  18),  but  cx- 
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tends  to  all  acts  of  state, — l^slative, 
executive,  or  judicial  (Scott  v.  McXeal,  154 
U.  S.  45,  38  L.  ed.  901,  14  Sup.  Ct,  Rep. 
1108;  Chicago,  B.  d  Q.  R.  Co.  v.  Chicago^ 
166  U.  S.  233,  41  L.  ed.  983,  17  Sup.  Ct. 
Rep.  581). 

The  privileges  and  immunities  guaranteed 
are  the  fundamental  ones, — protection  by 
government;  right  to  acquire  and  possc« 
property  of  every  kind;  pursue  and  obtais 
happiness  and  safety,  subject  to  the  re- 
straints exacted  for  the  general  good;  of  na- 
tional citizenship;  right  to  go  to  teat  of 
government  and  transact  business  with  it; 
free  access  to  its  seaports;  care  and  pro- 
tection of  the  government  on  the  high  teas 
and  in  foreign  states. 

Slaughter-Bouse  Cases,  16  Wall.  76,  21 
L.  ed.  408. 

The  guaranty  of  the  equal  protection  ol 
the  laws  does  not  apply  to  special 
privileges. 

Paul  Y.  Virginia,  8  Wall.  180,  19  L.  ed. 
360. 

Special  legislation  is  not  repugnant  to 
this  clause  if  all  persons  subject  to  it  art 
treated  alike  under  the  same  conditiooa 
{Williams  v.  Morris,  12  Wheat  128,  6  L. 
ed.  575 ;  Missouri  P.  R.  Co.  v.  Mackey,  127 
U.  S.  209,  32  L.  ed.  109,  8  Sup.  Ct,  Rep 
1161;  Pacific  Exp.  Co.  v.  Seihert,  142  U.  S. 
352,  35  L.  ed.  1039,  3  Inters.  Com.  Rep.  810, 
12  Sup.  Ct.  Rep.  250),  but  they  must  he 
placed  on  all  alike  {Atchison^  7*.  d  8.  F- 
R.  Co.  Y.  Matthews,  174  U.  S.  104,  43  L.  cd. 
912,  19  Sup.  Ct.  Rep.  609),  and  a  higher 
license  tax  cannot  be  imposed  upon  bob- 
resident  traders  than  on  resident  ( Ward  t. 
Maryland,  12  Wall.  429,  20  L.  ed.  453K 

This  is  so  whether  it  results  from  the  Uv 
itself  or  from  its  practical  administratioa. 

Kehrer  v.  Stewart,  supra. 

The  rates  may  be  varying,  but  there  ma«t 
be  no  discrimination  between  members  of  a 
class  {Home  Ins.  Co.  v.  New  York,  134  V. 
S.  606,  33  L.  ed.  1031,  10  Sup.  Ct.  Rep.  593; 
Oioeea  ▼.  Tieman, '  148  U.  S.  662,  37  U 
ed.  601,  13  Sup.  Ct.  Rep.  721),  and  the 
states  have  the  power  of  daasificatioa 
{Oulf,  C.  d  S.  F.  R.  Co,  T.  Ellis,  165 
U.  S.  158,  41  L.  ed.  669,  17  Sup.  a.  Rep 
255),  subject  only  to  the  rule  that  IIm 
classification  be  made  on  reasonable  gromd*. 
and  must  not  be  arbitrary  ( Magoun  r.  !lh 
nois  Trust  d  Sav.  Bank,  170  U.  8.  298,  42 
L.  ed.  1044,  18  Sup.  Ct  Rep.  594). 

It  cannot  make  purely  arbitrary  elasri- 
fication,  and  impose  upon  a  class  special 
burdens.  Atchison,  T.  d  8,  F,  R,  Co.  t. 
Matthews,  174  U.  S.  106,  43  L.  ed.  913,  19 
Sup.  Ct.  Rep.  609. 

An  exception  to  this  rule  seems  to  be  nutle 
in  the  case  of  W.  W.  CargiU  Co.  r.  Mimmt- 
sota,  180  U.  &  iCO.  45  L.  ed.  627,  21  Sopw 

too  V.  t. 
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Ct  Rep.  423,  where  It  was  held  that  a 
liemse  may  be  required  of  warehouses  situ- 
ited  on  a  railroad,  although  none  be  re- 
quired of  warehouses  not  so  situated,  but  it 
tttms  that  -this  classification  was  permit- 
ted on  the  ground  that  it  was  a  regulation 
of  a  qnasi  public  highway. 

The  construction  placed  upon  the  act  by 
tk«  supreme  court  of  North  Carolina  did 
Twlence  to  the  legislative  intent;  the  pur- 
pose of  the  legislature  was  to  impose  a  tax 
npofi  the  entire  volume  of  business  done  by 
pl^ntiff  in  error,  and  not  alone  upon  the 
domestie  business,  and  if  the  tax  had  been 
iatended  to  apply  to  tue  domestic  busi- 
Bcra  alone,  the  amount  thereof  would,  of 
MOMsitv,  have  been  very  much  smaller, 
inasmuch  as  the  proportion  of  the  domestic 
iRKiness  to  the  foreign  business  is  infinitesi- 

BSL 

Allen  V.  Pullman's  Palace  Car  Co.  191  U. 
S.  171,  48  L.  ed.  134,  24  Sup.  Ct.  Rep.  39. 

Mr,  Robert  I>.  Gilmer  argued  the 
eanae  and   filed    a   brief   for   defendant   in 

WTOT: 

The  case  at  bar  is  covered  by  Kehrer  v. 
Stfwirt,  197  U.  S.  60,  49  L.  ed.  663,  25  Sup. 
Ct.  Rep.  403. 

Classification  statutes  will  not  contravene 
the  nile  of  uniformity  when  the  tax  is  im- 
posed alike  upon   all  of  a  class. 

QctHn  V.  Tarhoro,  78  N.  C.  119;  Biate  v. 
F/erewon,  109  N.  C.  730,  26  Am.  St.  Jlep. 
5^5.  14  S.  E.  385;  State  v.  Moore,  113  N.  C. 
fi^:,  22  LJtA.  472,  18  S.  E.  342;  Worth  v. 
Wilmington  d  W,  R.  Co.  89  N.  C.  291,  45 
Am.  Rep.  679;  Puitt  v.  Oaston  County y  94 
X  r.  709,  55  Am.  Rep.  638;  Alhertson  v. 
Wallace,  81  N.  C.  479;  State  v.  Cohen,  84 
S.  C.  771 ;  State  v.  Powell,  100  N.  C.  525,  6 
a  E.  424;  State  v.  French,  109  N.  C.  722, 
MAm  St  Rep.  590,  14  S.  E.  383;  Cobb  v. 
Ihirkam  County,  122  N.  C.  307,  30  S.  E. 
138;  State  v.  Oreen,  126  N.  C.  1032,  35  S. 
2.  4«2;  State  v.  Carter,  129  N.  C.  560,  41 
S.  E.  11 ;  state  v.  Hunt,  129  N.  C.  686,  85 
Am.  St  Rep.  758,  40  S.  E.  216;  State  v. 
Menon,  136  N.  C.  687,  48  S.  E.  595;  Kan- 
•«  City  T.  Gruah,  151  Mo.  128,  52  S.  W. 
2fi6:  8t.  Louis  v.  Spiegel,  75  Mo.  145,  90 
Mo.  587,  2  S.  W.  839. 

The  goieral  assembly  of  North  Carolina 
^  the  power  to  create,  as  a  classifieation 
for  taxation,  "meat-packing  houses''  as  a 
•cptrate  and  distinct  class. 

ford  V.  State,  112  Ind.  373,  14  N.  E.  241 ; 
BieuMTt  V.  Atlanta  Beef  Co,  93  Ga.  12,  18 
S-  E.  981;  Stewart  v.  Kehrer,  115  Ga.  184, 
*1  S.  E.  680;  State  v.  Stevenson,  supra. 

It  is  as  specific  and  identic  as  the  business 
of  a  pliysidan  or  a  lawyer. 

Btewort  v.  Atlanta  Beef  Co.  supra. 

T^  decision  of  the  state  court  that  the 
^  in  question  does  not  contravene  the 
«00lJ.i. 


Constitution    of    North    Carolina    la   eon* 
clusive- 

Re  Duncan  {Duncan  v.  McCall)  139  U. 
S.  449,  35  L.  ed.  219,  11  Sup.  Ct.  Rep.  573; 
Leeper  v.  Texas,  139  U.  S.  462,  35  L.  ed. 
225,  11  Sup.  Ct  Rep.  577;  O'Neil  v.  Ver- 
mont, 144  U.  S.  323,  36  L.  ed.  450,  12  Sup. 
Ct.  Rep.  693;  McNulty  v.  California,  149  U. 
S.  645,  37  L.  ed.  882,  13  Sup.  Ct  Rep.  959; 
Lambert  v.  Barrett,  157  U.  S.  697,  39  L.  ed. 
865,  15  Sup.  Ct.  Rep.  722;  Bergemann  v. 
Backer,  157  U.  S.  655,  39  L.  ed.  845,  15  Sup. 
Ct  Rep.  727;  Kohl  v.  Lehlback,  160  U.  S. 
293,  40  L.  ed.  432,  16  Sup.  Ct.  Rep.  304; 
Howard  v.  Fleming,  191  U.  S.  126,  48  L. 
ed.  121,  24  Sup.  Ct.  Rep.  49;  License  Cases, 
5  How.  618,  12  L.  ed.  307;  Matthews  r, 
Zane,  7  Wheat  206,  5  L.  ed.  435;  Home 
Ins.  Co.  V.  Augusta,  93  U.  S.  123,  23  L.  ed. 
826;  Raymond  v.  Thomas,  91  U.  S.  716,  23 
L.  ed.  435;  Bonaparte  v.  Appeal  Tax  Court, 
104  U.  S.  592,  26  L.  ed.  845;  Presser  v. 
Illinois,  116  U.  S.  269,  29  L.  ed.  620,  6  Sup. 
Ct.  Rep.  580;  Mobile  v.  Watson,  116  U.  S. 
306,  29  L.  ed.  626,  6  Sup.  Ct.  Rep.  398. 

While  a  foreign  corporation  may  sell  its 
goods  in  a  state  or  solicit  sales  in  the  trans- 
action of  interstate  commerce  as  a  right, 
it  can  only  establish  itself  in  a  state  and  do 
business  therein  as  a  privilege  granted  by 
the  state. 

Paul  V.  Virginia,  8  Wall.  177,  19  L.  ed. 
369;  Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  16  L.  ed.  451;  Bank  of  Augusta  v. 
Earle,  13  Pet.  519,  10  L.  ed.  274;  Waters- 
Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28,  44  L. 
ed.  657,  20  Sup.  Ct  Rep.  518;  Cable  v. 
United  States  L.  Ins.  Co.  191  U.  S.  288,  307, 
48  L.  ed.  188,  193,  24  Sup.  Ct.  Rep.  74. 

As  the  state  has  the  right  to  exclude  for- 
eign corporations,  it  necessarily  has  in- 
volved therein  the  right  to  impose  con- 
ditions on  their  admission  into  its  jurisdic- 
tion; and  if  the  state  has  the  right  to  im- 
pose conditions,  it  necessarily  follows  that 
it  has  the  right  to  classify. 

This  court  has  sought  by  its  utterances 
to  impress  the  view  that  taxes  imposed  for 
revenue  should  be  equal,  and  that  there 
should  be  no  discrimination.  The  court, 
however,  has  not  laid  down  that  principle 
in  the  matter  of  license  taxation,  and  has 
not  decided  that  provisions  for  equality  are 
applicable  to  license  taxes. 

See  BelVs  Cap  R.  Co.  v.  Pennsylvania, 
134  U.  S.  232,  237,  33  L.  ed.  892,  895,  10 
Sup.  Ct.  Rep.  533;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  {Cotting  v.  Oodard)  183 
U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  46  L.  ed.  679,  22  Sup.  Ct  Rep.  431 ;  Cook 
V.  Marshall  County,  196  U.  S.  261,  49  L. 
ed.  471,  26  Sup.  Ct.  Rep.  233;  W.  W.  Car- 
gill  Co.  V.  Minnesota,  180  U.  S.  452,  45  L. 
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ed.  619,  21  Sup.  Ct.  Rep.  423;  Savannah,  T, 
d  L  of  E.  R.  Co.  V.  Savannah,  198  U.  S. 
392,  49  L.  ed.  1097,  25  Sup.  Ct.  Rep.  690; 
KicUi  V.  Alabama,  188  U.  S.  730,  47  L.  ed. 
669,  23  Sup.  Ct.  Rep.  401. 

Certainly  the  principle  of  uniformity  and 
of  "the  equal  protection  of  the  laws"  se- 
cured by  the  14th  Amendment  are  not  vio- 
lated 90  long  as  the  tax  rests  alike  upon  all 
persons  or  corporations  belonging  to  the 
particular  class  as  classified  by  legislative 
enactment. 

Gulf,  O.  d  8.  F,  R,  Co.  V.  Elli8,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  265. 

To  hold  that  the  statute  is  void  as  deny- 
ing the  equal  protection  of  the  laws  to  meat- 
packing houses  because  pumpkin-packing 
houses  are  not  amenable  to  the  same  tax, 
one  would  certainly  have  to  enter  the  realm 
of  fiction. 

Cook  v.  Marshall  County,  196  U.  S.  275, 
49  L.  ed.  477,  25  Sup.  Ct.  Rep.  233.    • 

The  Armour  Packing  Company  is  exercis- 
ing in  North  Carolina  some  of  the  functions 
for  which  the  corporation  was  created,  and 
is  therefore  doing  a  packing-house  business 
in  North  Carolina. 

Steicart  v.  Kehrer,  115  Ga.  184,  41  S. 
E.  680. 

With  the  disposition  of  state  questions  by 
the  appropriate  state  authorities  it  is  not 
the  province  of  this  court  to  interfere,  and 
there  is  no  basis  for  the  suggestion  of  any 
violation  of  the  Constitution  of  the  United 
States,  the  denial  of  due  process  of  law,  or 
deprivation  of  any  right,  privilege,  or  im- 
munity secured  by  the  Constitution  or  laws 
of  the  United  States. 

Lambert  v.  Barrett,  157  U.  S.  698,  699, 
39  L.  ed.  865,  866,  15  Sup.  Ct.  Rep.  722. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  supreme  court  of  North  Carolina 
stated  the  contentions  of  the  Armour  Pack- 
ing Company  thus: 

"1.  That  it  is  not  engaged  in  doing  a 
packing-house  business  in  this  state ;  .  .  . 
(2)  that  the  tax  is  an  interference  with 
interstate  commerce;  (3)  that  the  tax  con- 
travenes 5  3  of  article  5  of  the  Constitu- 
tion of  North  Carolina,  which  requires  tax- 
ation *by  uniform  rule;'  (4)  that  the  tax 
is  forbidden  by  the  14th  Amendment  to 
the  Constitution  of  the  United  States;  (5) 
that  singling  out  'meat-packing  houses'  for 
taxation  is  arbitrary  or  class  legislation, 
and  prohibited  by  both  state  and  Federal 
Constitutions.'* 

The  court  said: 

"If  the  business  of  the  defendant  was 
solely  that  of  shipping  food  products  into 
this  state,  consigned  directly  to  purchasers, 
on  orders  previously  obtained,  it  is  clear 
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that  this  would  be  interstate  eomineree, 
and  a  tax  laid  by  the  state  upon  such  busi- 
ness would  be  illegal.  But  the  defendant 
does  a  large  business  within  the  state, — the 
selling  of  products  already  stored  here  oo 
orders  received  after  these  products  are 
thus  stored.  The  tax  is  laid,  upon  every 
meat-packing  house  'doing  busines  in  thi« 
state.*  The  evident  meaning  of  the  legi* 
lature  is  to  •tax  the  agency  'doing  busine*'*' 
within  this  state,  and  not  to  lay  any  tax 
upon  the  interstate  commerce  of  shipping 
products  into  the  state,  to  be  directly  or 
indirectly  delivered  to  purchasers  whose 
orders  were  obtained  before  the  goods  were 
shipped.** 

And,  after  recapitulating  from  the  agreed 
statement  the  particulars  of  the  busiDe«>4 
transacted  in  North  Carolina,  the  court  ap- 
plied the  rule  that  the  legislature  could 
prescribe  such  conditions  as  it  saw  fit  on 
the  transaction  of  business  by  a  foreign 
corporation  within  tb'^  state,  and  held  that 
the  license  tax  was  the  condition  upon 
which  defendant  was  permitted  to  do  the 
business  so  described;  and  cited  Osborne  t. 
Florida,  164  U.  S.  650,  41  L.  ed.  586,  17 
Sup.  Ct.  Rep.  214,  as  decisive  on  the  ques- 
tion that  the  license  tax  applied  only  U* 
business  within  the  state,  and  not  to  that 
which  was  interstate  in  its  character:  and 
added:  "The  defendant  doing  busines  in 
this  state,  and  the  license  tax  being  exacteij 
only*  by  virtue  of  its  intrastate  business, 
the  £rst  two  grounds  of  objection  are  over- 
ruled.'* 

As  was  said  in  Osborne  v.  Florida,  thi^ 
construction  of  a  state  statute  by  its  hiirh- 
est  court  is  not  open  to  review;  and.  tic- 
cepting  it,  the  case  plainly  comet  within 
Kehrer  v.  Stewart,  197  U.  S.  60,  49  1.  ed. 
663,  25  Sup.  Ct.  Rep.  403.  That  was  a  writ 
of  error  to  the  supreme  court  of  Georcii 
(115  Ga.  184,  41  S.  £.  680),  involvinir  tb« 
constitutionality  of  a  statute  impo^inj;  ■ 
tax  upon  packing  house  agents,  and  tN 
liability  of  an  ngi^nt  of  Nelson  Morris  A 
Company,  a  meat-packing  firm  of  Chirapx 
to  pay  it.  It  was  contended  that  Morni 
&  Company  did  not  slaughter,  drc^s,  curv 
pack,  or  manufacture  the  product*  of  an 
imals  for  food  anywhere  in  the  state  oi 
Georgia,  and  that  therefore  the  firm  m%i 
not  doing  a  packing-house  business  withii 
the  state;  that  the  statute  violated  th* 
commerce  clause  of  the  Constitution,  an^ 
that  it  was  invalid,  in  that  it  denied  tb« 
equal  protection  of  the  laws.  These  ctm 
tent  ions  were  overruled  by  the  supreoM 
court  of  Georgia,  and  this  court  afflnnc^ 
the  judgment.  And  among  other  thingi 
it  was  there  said: 

'The  act  in  question  does  not  deny  U 
the  petitioner  the  *equal  protection  of  tht 
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bw«,  as  the  tax  is  imposed  alike  upon  the 
ffanaging  agent  both  of  domestic  and  of 
foreign  houses.  .  .  .  There  is  no  dis- 
crnnination  in  favor  of  the  agents  of 
<>nnestic  houses,  and,  while  we  may  sus- 
pect that  the  act  was  primarily  intended 
to  apply  to  agents  of  ultra  state  houses, 
there  is  no  discrimination  upon  the  face  of 
tiie  act,  and  none,  so  far  as  the  record 
tbows.  upon  its  practical  administration. 
As  we  have  frequently  held,  the  state  has 
the  right  to  classify  occupations,  and  to 
impose  different  taxes  upon  different  occu- 
lotions.  Such  has  been  constantly  the 
pnurtice  of  Congress  under  the  internal 
nraue  laws.  Cook  v.  Marshall  County, 
196  U.  S.  261,  275,  49  L.  ed.  471,  476,  25 
Sup.  Ct.  Rep.  233.  What  the  necessity  is 
for  BQch  tax,  and  upon  what  occupations  it 
shall  be  imposed,  as  well  as  the  amount  of 
the  imposition,  are  exclusively  within  the 
eontrol  of  the  state  legislature.  So  long 
u  there  is  no  discrimination  against  cit- 
iz«»  of  other  states,  the  amount  and 
fi«i>e»9ity  of  the  tax  are  not  open  to  crit- 
icism here."  197  U.  S.  69,  49  L.  ed.  668, 
25  Snp.  Ct.  Rep.  403. 

This  practically  disposes  of  the  fourth 
tnd  fifth  contentions,  since  the  classifica- 
tion of  meat-packing  houses  cannot  be  said 
to  be  an  arbitrary  selection  or  not  to  rest  on 
leaMnable  grounds,  and  the  14th  Amend- 
BMst  was  not  intended  to  prevent  a  state 
from  adjusting  its  system  of  taxation  in 
&1]  proper  and  reasonable  ways,  or,  through 
tbe  undoubted  power  of  classification,  to 
impoae  different  taxes  upon  different  trades 
and  professions. 

"A  tax  may  be  imposed  only  upon  cer- 
tain callings  and  traded;  for  when  the  state 
exerts  its  power  to  tax,  it  is  not  bound  to 
tix  all  pursuits  or  all  property  that  may 
be  legitimately  taxed  for  governmental  pur- 
poses. It  would  be  an  intolerable  burden 
if  a  state  could  not  tax  any  property  or 
calling,  unless,  at  the  same  time,  it  taxed 
all  property  or  all  callings."  Connolly  v. 
C^asoii  Sewer  Pipe  Co,  184  U.  S.  640,  562, 
4e  L  ed.  679,  690,  22  Sup.  Ct  Rep.  431, 
440. 

And  see  W.  W,  Car  gill  Co,  v.  Minnesota, 
180  U.  S.  452,  45  L.  ed.  619,  21  Sup.  Ct.  Rep. 
423;  Kidd  V.  Alabama,  188  U.  S.  730,  47 
L.  ed.  669,  23  Sup.  Ct.  Rep.  401 ;  Savawnah, 
Tdl.of  H.  R.  Co.  V.  Savannahy  198  U.  S. 
*  -'9  L.  ed.  1097,  25  Sup.  Ct.  Rep.  690; 
tN}V«Mietoto  Iron  Co.  v.  Kline  •  199  U.  S.  593, 
Mii,  322,  26  Sup.  Ct  Rep.  159;  Cable  v. 
t  Hired  Statee  L,  Ins,  Co,  191  U.  S.  307, 
48  L  ed.  193,  24  Sup.  Ct.  Rep.  74. 

By  the  act  under  consideration  the  tax 
ia  Uried  upon  every  packing  house  doing 
b^brfoesA  in  the  state,  which  includes  by 
Hft  terms  both  domestic  and  foreign  meat- 
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packing  houses.*  It  is  true  that  it  appears 
that  where  the  Armour  Packing  Company 
does  business  certain  persons  sell,  both  by 
wholesale  and  retail,  packing-house  prod- 
ucts, and  yet  are  not  subjected  to  this 
tax,  but  also  that  those  parties  are  not 
doing,  either  in  North  Carolina  or  else- 
where, a  packing-house  business.  And  so 
it  appears  that  in  North  Carolina,  at  the 
points  where  the  Armour  Packing  Company 
is  engaged  in  business,  and  at  other  places 
in  the  state,  there  are  establishments  en- 
gaged in  business,  which  pack  articles  of 
food  other  than  meats,  such  as  peas,  beans, 
pumpkins,  etc.,  and  offer  them  for  sale; 
but  we  cannot  accept  the  suggestion  that 
the  statute  is  void  as  denying  the  equal 
protection  of  the  laws  to  meat-packing 
houses  because  houses  packing  vegetables 
and  the  like  are  not  included  in  the  same 
classification,  and  subject  to  the  same  tax. 
As  to  the  contention  that  the  act  is  in 
violation  of  §  3  of  article  5  of  the  state 
Constitution,  the  state  supreme  court  held 
that  this  tax,  although  not  a  property  or 
ad  valorem  tax,  was  controlled,  even  if  the 
requirement  of  uniformity  were  applicable, 
by  the  rule  that  "a  tax  is  uniform  when 
it  is  equal  upon  all  persons  belonging  to 
the  described  class  upon  which  it  is  im- 
posed." And  with  that  concli|sion  it  is  not 
our  province,  nor  are  we  disposed,  to  inter- 
fere. 


Judgment  affirmed. 
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Mr.  Justice  Brown  (with  whom  was  Mr. 
Justice  PeoUaani),  dissenting: 

The  main,  and  practically  the  only,  ques- 
tion in  this  case  is  whether  the  Armour 
Packing  Company  was  a  "meat-packing 
house  doing  business?  in  the  state  of  North 
Carolina  within  *the  meaning  of  the  statute.  [23T 
The  seventh  and  eighth  items  of  the  stipu- 
lation of  facts  are  as  follows:  / 

"7.  A  meat-packing  house  is  a  place 
where  the  business  of  slaughtering  animals, 
and  dressing  and  preparing  the  products 
of  their  carcasses  for  food  and  other  pur*  j 
poses,  is  carried  on.  The  products  thus  '^ 
prepared  consist  of  fresh  and  cured  meats, 
such  as  hams,  dry  salt  sides,  bacon,  lard, 
beef  extracts,  glue,  blood,  tankage,  etc. 

"8.  Said  Armour  Packing  Company  does 
not  anywhere,  within  the  state  of  North 
Carolina,  slaughter,  dress,  cure,  pack,  or 
manufacture  any  products  hereinbefore  set 
forth,  of  any  animal,  for  food,  or  for  com- 
mercial use,  or  for  other  purposes." 

As  one  article  of  the  findings  defines  the 
meat-packing  business  to  consist  in  doing 
certain   things,   and  the  very  next   article        * 
declares  that  none  of  these  things  are  done 
within  the  state,  it  is  difficult  to  say  that, 

467 


237-289 


Supreme  Coubt  or  the  United  States. 


notwithstanding  these  findings  of  fact, 
there  is  a  conclusion  of  law  that  the  com- 
pany is  doing  a  meat-packing  business  in 
that  state.  The  packing  company  doubt- 
less falls  within  the  letter  of  the  statute. 
It  does  a  meat-packing  business  in  Kansas 
City.  It  does  a  business  in  North  Carolina. 
But,  as  we  have  said  in  numerous  cases, 
a  thing  may  be  within  the  letter .  of  a 
statute,  and  not  be  within  its  spirit. 
United  States  v.  Bahhit,  I  Black,  55,  17  L. 
ed.  94.  The  letter  of  the  statute  in  this 
case  would  be  satisfied  if  the  packing  com- 
pany did  a  fumiiture  or  dry  goods  business  in 
North  Carolina,  yet  it  would  clearly  not  be 
within  the  intent  of  the  statute.  If,  for  in- 
stance^  the  tax  were  upon  breweries,  and 
the  beer  were  all  manufactured  out  of  the 
state,  and  then  shipped  into  the  state  for 
sale  and  distribution,  is  it  possible  that  the 
defendant  would  be  liable  for  doing  busi- 
ness as  a  brewer?  So  if  the  tax  were  im- 
posed upon  the  manufacturers  of  carriages, 
and  all  the  manufacturing  were  done  in  Chi- 
cago, and  the  carriages  shipped  into  North 
Carolina,  and  there  sold,  the  defendant 
would  be  liable  as  a  dealer  in  carriages, 
but  certainly  not  as  a  manufacturer.  The 
business  done  at  the  five  cold  storage 
plants,  which  consists  in  packing  the  meats 
[838]  and  wrapping  them  for  delivery  as  *they  are 
sold,  ie  not  mentioned  in  the  seventh  find- 
ing, even  as  an  incidental  part  of  the  pack- 
ing business.  Much  less  even  is  the  busi- 
ness of  selling  meats  at  retail,  as  ordinary 
butchers  do.  Yet,  in  the  opinion  of  the 
court,  the  company  was  doing  a  meat-pack- 
ing house  business  within  the  state.  In  the 
view  of  the  minority,  the  business  done 
within  the  state  must  be  a  meat-packing 
business,  and  not  the  business  of  selling 
meats,  either  at  wholesale  or  retail;  and 
when  the  meat-packing  house  is  accurately 
defined  in  the  stipulation,  and  no  part  of 
the  business  thus  defined  appears  to  have 
been  done  within  the  state,  it  is  impossible 
to  support  the  tax. 

The  case  resembles  that  of  Kehrer  y. 
Stewart,  197  U.  S.  60,  49  L.  ed.  663,  25 
Sup.  Ct.  Rep.  403,  in  many  particulars,  but 
with  the  vital  difi'erence  that  the  law  of 
Georgia  imposed  a  tax  upon  "all  agents  of 
packing  houses  doing  business  within  this 
state,  $200,  in  each  county  where  said  busi- 
ness is  carried  on."  As  the  tax  was  im- 
posed upon  agents  of  packing  houses,  and 
not  upon  the  packing  houses  themselves, 
the  court  was  unanimously  of  the  opinion 
that  the  managing  agents  of  foreign  pack- 
ing houses  were  subject  to  the  tax.  But 
in  this  case  the  act  attempts  to  reach  out 
and  tax  packing  houses  doing  business  as 
such  exclusively   in   another   state. 

With  the  utmost  deference  to  the  opinion 
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of  the  court,  we  are  constrained  to 
from  its  view. 


Mr.  Justice  WUte  and  Mr. 
KennA  also  dissented  upon  other 


•AXEL  W.  HALLENBORG  and  J. 
Addicks,  Appts^ 

V. 

COBRE  GRANDE  COPPER  COMPAXY,  B 
B.  Gage,  W.  M.  Adamson,  John  H.  Costel 
lo,  J.  Henry  Wood,  and  Con.  O^eefe,  iti 
Directors;  William  C.  Greene,  G«ore< 
Mitchell,  Phoenix  National  Bank  of  Phoi 
nix,  Arizona  Territory;  Canan«a  Conaoli 
dated  Copper  Company,  and  Greene  Con 
solidated  Copper  Company. 

(See  8.  C  Reporter's  ed.  23»-24a.) 


Corporatfona— «omtrmet«      of 

rlflrbts    of    BftiBoritT    atoelcliolA^ 

sale  of  nearly  the  entire  stock  in  a  eorporm^ 
tlon  by  its  president,  wltb  whom  It  was  pooled 
for  that  purpose,  made,  on  the  advice  of  tb4 
directors,  to  the  person  offering  the  he^i 
terms,  and  subsequently  formally  ratUled  tr$ 
the  directors  and  by  a  majority  vote  of  th« 
stockholders.  Is  not  In  fraud  of  the  rlffhts  o4 
minority  stockholders  becanse  the  purchas- 
er's object  may  have  been  to  stop  UtismtJoa 
brought  against  him  by  the  corpormttoB,  and 
to  quiet  his  possession  to  the  property  elatiDMl 
by  It,  where  the  Issues  presented  hj  aoek 
litigation,  so  far  as  tried,  had  been  decMed 
against  the  corporation,  and  where  not  d*^ 
dded.  In  the  opinion  of  Its  attorney.  T-ooid 
also  be  decided  against  It;  nor  can  fraod  b^ 
deduced  from  the  prorlslons  In  the  cootract 
of  sale  for  the  payment  of  compeoaatSoo  t» 
such  president  and  attorney,  and  for  Che 
render  of  a  note  due  the  corporation* 
It  is  manifest  that  these  proTlaloaa 
tuted  no  Inducement  to  the  contract. 

[No.  87.] 

Argued   November  t9,   December  1,    190S, 
Decided  January  8,  190B, 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Yavapai  County,  in  that  ter- 
ritory, denying  the  relief  sought  in  a  minor^ 
ity  stockholder's  suit.  Affirwi^d. 
See  same  case  below  (Aric)  74  Pae.  1052. 


Statement  by  Mr.  Justice  JKOjaemaat 
This  is  a  minority  stockholder's  suit.    It 


Note. — On  the  UahUity  of  the  director*  cf 
a  corporation  to  the  oorporetion — aee  notes  to 
Bosworth  T.  Allen,  55  L.KA.  751 :  Koehl«r  ▼. 
Black  River  Falls  Iron  Co.  17  U  cd.  r.  & 
340 :  and  McGourkey  v.  Toledo  ft  O.  C.  R.  Co. 
36  L.  ed.  U.  &  1079. 

too  u.  s. 
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wu  brought  originally  by  Axel  W.  Hallen- 
borg  ts  owner  of  8,617  shares  of  the  Cobre 
Grande  Copper  Company,  an  Arizona  corpo- 
ration, and  also  as  creditor  of  that  corpora- 
tion for  advances  to  the  amount  of  $50,005. 
Tbe  appellant  Addicks  owned  5,000  shares 
tod  was  allowed  to  intervene  at  the  trial, 
tfid  adopted   Hallenborg's   complaint. 

In  November,  1898,  defendant  (appellee) 
Greene  owned  certain  mining  properties  in 
SoBora,  Mexico,  and  had  an  option  on  other 
properties.  He  gave  an  option  on  these 
properties  to  defendant  Mitchell.  It  was 
pnnrided  in  the  option  that  $12,500  should 
be  paid  in  cash,  and  $237,500,  as  follows: 
S3T.500  on  or  before  November  26,  1899; 
1100,000  on  or  before  November  26,  1900; 
1100,000  on  or  before  November  26,  1901. 
tO]*Iii  April,  1899,  Greene,  Mitchell,  and  other 
parties,  under  the  laws  of  Arizona,  organ- 
ued  the  Cobre  company.  One  hundred  and 
itnety-nine  thousand,  nine  himdred  and 
Binehr-five  shares  of  the  stock  were  turned 
orer  to  Mitchell  in  consideration  of  his 
option  from  Greene,  which  option  was  as- 
sigoed  to  the  Cobre  company,  subject  to 
Greene's  rights.  The  Cobre  company  wert 
into  possession,  and  was  in  poHsession  in 
September,  1899.  In  October  of  that  year 
eontroversies  arose  between  Greene  and  the 
eoDpany  over  the  option  and  the  right  to 
powession  of  the  properties,  and  Greene 
entered  into  possession  of  them.  There- 
opon  the  company  instituted  suits  in  the 
eoorta  of  Mexico  to  gain  possession  of  the 
properties,  and  also  instituted  a  suit  in 
the  district  court  of  Maricopa  coimty, 
Arizona,  to  restrain  the  delivery  to  Greene 
of  tbe  deeds  which  were  put  in  escrow  imder 
tbe  contract  with  Mitchell,  which  had  been 
tiMgned  to  the  Cobre  company.  In  the 
iAttfr  suit  an  injunction  was  granted,  re- 
straining Greene  from  demanding  or  receiv- 
ing tbe  deeds.  A  suit  was  also  brought  in 
Nev  York  and  one  in  Texas  to  recover  the 
product  of  the  mines.  In  the  suit  in  Ari- 
Hoa  the  Cobre  company  alleged,  among 
otber  things,  in  substance,  all  the  facta  set 
forth  in  paragraph  three  of  the  original 
oomplaint  in  the  present  suit,  and  prayed 
that  Greene  be  required  to  account  for  the 
proceeds  of  the  products  of  the  mines  and 
other  property  alleged  to  have  been  appro- 
priated by  him.  Issue  was  joined  by  the 
defendants  therein,  the  case  tried,  and  a 
juigment  entered  dismissing  the  complaint. 
^  judgment  was  not  appealed  from.  At 
tbe  time  of  tbe  judgment  the  plaintifl's 
▼ere  stockholders  of  the  Cobre  company: 

^ile  the  litigation  was  pending,  the 
■toeJrbolders  of  the  Cobre  company,  or  a 
majority  of  them,  comprising  stockholders 
tp  the  number  of  115,049  shares,  entered 
i"^  a  pooling   arrangement,    whereby   all 


of  their  stock  was  delivered  to  defendant 
Gage,  with  power  to  vote  the  same  at  all 
meetings  of  the  stockholders.  Subsequently 
Gage  was  granted  the  right  to  dispose  of 
and  sell  the  stodc  at  his  discretion.  Several 
attempts  were  made  by  Gage  to  sell  the 
stock  at  $2.50  a  share,  which  *failed  on[241] 
account  of  the  other  contracting  parties 
not  complying  with  their  contracts.  The 
plaintiff  Hallenborg  and  John  H.  Costello 
opened  negotiations  with  Gage  for  the  stock 
at  $2.50  a  share.  This  also  failed  on  ac- 
count of  objection  by  Costello  to  the  con-  ' 
tract  which  was  drawn,  although  negotia- 
tions were  kept  up  until  December,  1900. 
Then  Gage  opened  negotiations  with  Greene, 
who  offered  to  buy  the  stodc,  upon  better 
terms  than  anybody  else  had  offered.  Gage 
consulted  the  directors,  and  they  urged  him 
to  enter  into  a  contract  with  Greene.  The 
stock  represented  by  Gage  represented  the 
entire  stock  of  the  company,  including  Hal- 
lenborg's  8,000  shares,  except  that  owned 
by  Greene  and  his  associates,  and  about 
6,500  shares  owned  by  other  parties.  Gage 
entered  into  a  contract  with  Greene,  Decem-  ' 

ber  12,  1900,  and  it  was  ratified  in  its 
entirety  by  the  directors  and  by  a  majority 
vote  of  the  stockholders.  Hallenborg  was 
present  by  attorney  at  the  meeting,  and 
protested  against  the  ratification.  The  con- 
tract was  complied  with  by  Greene,  and 
he  paid  the  full  purchase  price  for  the 
shares,  and  they  were  delivered  to  him 
and  the  Greene  Copper  Company.  All  of 
the  stockholders  accepted  the  money  so 
paid  except  Hallenborg,  who  returned  the 
money  sent  him,  and  declined  to  be  bound 
by  the  contract. 

The  court  finds  that  the  contract  was 
made  with  Greene  in  good  faith,  with  full 
knowledge  and  consent  of  the  directors,  and 
upon  the  advice  of  counsel  of  the  Cobre 
company,  that  the  company  could  not  suc- 
cessfully maintain  the  suit  brought  in  Ari- 
zona, and  with  the  full  belief  on  the  part 
of  Gage  that  the  contract  was  for  the  best 
interest  of  the  company  and  its  stock- 
holders. And  the  court  further  finds  that 
no  agreement  was  made  between  Gage  or 

other     persons,     whereby     the    directors 

Adamson,  Wood,  O'Keefe,  or  any  of  them — 
were  to  derive  benefit,  or  did  derive  any  i 

benefit  whatsoever,  except  such  as  they  de- 
rived from  the  sale  of  their  stock. 
•  The  contract  of  December  12,  between 
Gage  and  Greene,  provided  for  the  payment 
of  the  stock  in  certain  instalments.  Greene 
was  to  pay  to  Gage  $25,000  in  cash  in  addi- 
tion 'to  the  $2.50  *per  share,  and  also  pay,[242] 
to  Gage  $30,000,  and  in  addition  3,000 
shares  of  the  capital  stock  of  the  Greene 
Consolidated  Copper  Company,  or,  in  lieu 
thereof,  $30,000  in  cash.     Gage  was  given 
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the  privilege  of  taking,  instead  of  $2.50 
per  share  for  shares  of  stock  in  the  Cobre 
company,  stock  in  the  Greene  Consolidated 
Copper  Company, — four  of  the  former  for 
one  of  the  latter, — the  option  to  be  exer- 
cised before  payment  of  the  second  instal- 
ment on  the  stock  of  tlie  Cobre  company. 
Five  thousand  shares  of  the  Greene  Con- 
solidated Copper  Company  were  provided  to 
be  paid  to  Gage  for  his  own  use  and  benefit, 
and  5,000  shares  Tor  the  use  and  benefit  of 
L.  H.  Chalmers,  Baker  &  Bennett,  and 
Hemdon  &  Norris,  attorneys  at  law  in 
Arizona. 

It.  was  also  agreed  that  a  certain  promis- 
sory note  given  by  J.   H.   Costello  to  the 
Cobre  company,  amounting  to  $23,000,  was 
to  be   surrendered  to  Costello.     This  note 
was   conditioned   upon   the   Cobre   company 
obtaining  possession  of  its  property  in  Mex- 
ico, and  was  not  to  be  paid  until  ninety  days 
after   such    recovery.      It   was   also   agreed 
that  the  suits  brought  by  the  Cobre  com- 
pany   in    New    York,   Texas,    and   Arizona 
should  be  dismissed.     The  other  provisions 
of  the  contract  are  but  incident  to  those 
before   given,    and    may   be   omitted.     The 
suits  in  New  York  are  still  pending.     All 
the  other  suits  were  dismissed  or  otherwise 
disposed  of  by  final  judgment  prior  to  this 
suit.     The   $25,000  mentioned   in   the   con- 
tract of  December  12  was  for  the  purpose 
of  taking  up  and  discharging  certain  notes 
due  by  the  Cobre  company.    It  was  so  paid. 
The  $30,000  mentioned  was  to  be,  and   it 
was,  turned  into  the  treasury  of  the  com- 
pany to  pay  its  debts.     The  3,000   shares 
in  the  Greene  Consolidated  Company,  or  the 
alternative  $30,000,  was  also  for  the  pur- 
pose of  paying  the  debts  of  the  Cobre  com- 
pany  outside   of   the   $25,000   before   men- 
tioned.   It  was  paid  into  the  treasury.    The 
5,000  shares  of  stock  in  the  Greene  Con- 
solidated   Company    was    intended    by    all 
parties  as  compensation  to  Gage  as  presi- 
dent  of  the   Cobre   company,   and   for  the 
time,  labor,  and  trouble  given  to  the  oom- 
[MSlpany's  business,  and  for  *money  advanced 
for  it,  and  expenses  paid  in  attending  to 
its  affairs.     Instead  of  shares,  as  provided, 
a  cash   payment  of   $50,000   was   made  to 
him.     The   shares   paid    to   Chalmers   and 
Baker  &  Bennett,  Hemdon  A,  Norris,  were 
intended   to   be   paid    as    compensation   as 
attorneys  for  the  company  for  their  serv- 
ices in  various  litigations.     Instead  of  the 
shares,    a    cash    payment    of    $50,000    was 
made,  and  it  is  found  that  their  services 
were  reasonably  worth  that  sum.    The  note 
against  Costello  was  surrendered  to  him. 

The  court  also  finds  that  the  only  prop- 
erty in  possession  of  the  Cobre  company 
within  the  jurisdiction  of  the  court  is  the 
money  paid  into  the  treasury  of  the  com- 
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pany  in  pursuance  of  the  contract  of  IV 
cember  12.  And,  finally,  the  court  findi 
"that  the  temporary  restraining  ord**! 
granted  in  this  action,  enjoining  defendants 
from  carrying  out  the  terms  and  proTision.'^ 
of  the  contract  of  December  12,  1900,  aod 
dismissing  any  and  all  of  the  actions  th«Mi 
pending  in  behalf  of  the  Cobre  Grande,  and 
enjoining  defendant  Phoenix  National  Bank 
from  delivering  up  any  of  the  papers  ami 
documents  held  by  it  in  escrow,  evidencin;; 
the  title  held  by  the  Cobre  Grande  Copper 
Company  in  and  to  the  mining  property 
described  in  the  complaint,  was  modified, 
and  the  part  of  it  enjoining  the  Pluraix 
National  Bank  was  dissolved  upon  the 
ground  that  the  district  court  in  and  for 
Maricopa  county  had  rendered  its  declsioo 
in  the  suit  of  the  Cobre  Grande  Copper 
Company  against  Greene  and  others  ad- 
versely to  said  Cobre  Grande  Copper  Com- 
pany, and  that,  as  a  part  of  the  judgment 
of  said  court,  the  Phoenix  National  Bank 
was  commanded  to  deliver  up  said  papers 
and  documents  to  said  defendant  Greene, 
and  that,  as  this  case  now  stands,  there  i* 
nothing  before  the  court  except  an  applica- 
tion for  the  appointment  of  a  receiver.** 

Mr.  Alfred  B.  Cmlksliank    argued  the 
cause  and  filed  a  brief  for  appellants: 

The  parties  to  these  pooling  contracta,  in* 
eluding  plaintiff,  had  a  right  to  rely  on  the 
trustee.  Gage,  that  the  pool  or  combinatioci 
would  be  used  to  benefit^  not  to  defeat  or 
destroy,  the  interests  and  prospects  of  the 
corporation.  For  the  stockholders  who  be- 
came a  party  to  this  combination,  cod- 
trolling  a  majority  of  its  stock,  becaine,  to 
some  extent  and  for  some  purposes,  the  cor- 
poration itself,  and  assumed  the  trust 
relation  of  the  corporation  to  its  other 
stockholders.  They  were  bound  to  met  for 
its  best  interests;  and  such  a  oombinatioa 
or  its  managers  could  not,  any  more  thaa 
its  formally  elected  trustees,  do  any  met 
whereby  a  profit  should  be  made  out  of  tW 
corporation  at  the  expense  of  the  minority 
stockholders;  and  any  such  act  would  be  a 
constructive  fraud  upon  snch  minority 
stockholders. 

Ervin  v.  Oregon  R,  d  Nov.  Co.  23  Blachf. 
517.  27  Fed.  630. 

That  a  majority  combination  of  stock* 
holders  becomes  a  trustee  for  the  miDoritj 
is  well  settled. 

Meeker  v.  Winthrop  Iron  Co.  17  Fed.  4*; 
Jackson  y.  Ludeling,  21  Wall.  616,  22  L.  ed. 
492;  FarmerM*  Loan  d  T.  Co.  v.  New  Tork 
d  y.  R.  Co.  150  N.  Y.  410,  34  L.RJL  76, 
55  Am.  St.  Rep.  689,  44  N.  B.  1043;  Bmrr 
v.  Ncic  York,  L.  E.  d  W.  R.  Co.  96  N.  Y. 
444;  Gamble  v.  Queens  Countj^  Watsr  Co. 
123  N.  Y.  91,  9  L.R.A.  627,  26  N.  R.  Ml ; 
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Hallenbobg  v.  Oobbe  Gbanm:  Coppeb  Co. 


UfnicT  T.  Hooper's   Teleg.  WorkSj  L.  R.  9 
Q.  350. 

The  agreement  of  December  12,  1900, 
ibowed  on  its  face  a  breach  of  trust. 

Balknborg  v.  Chreene,  66  App.  Div.  590, 
73  X.  Y.  Sapp.  403 ;  Saranac  d  L.  P.  R.  Co, 
T  inioW,  167  N.  Y.  368,  60  N.  E.  647 ; 
Bennett  ▼.  8t.  Louis  Car  Roofing  Co.  19  Mo. 
App.  349;  Lenier  v.  Hooper's  Teleg.  Works, 
iupn:  Farmers'  Loan  d  T.  Co.  v.  yew  York 
^y.R.  Co.  150  N.  Y.  411,  34  L.R^.  76,  65 
Ab.  St.  Rep.  689,  44  N.  E.  1043;  Jackson 
T.  Ludelingy  and  Ervin  v.  Oregon  R.  d  Nav. 
To.  iupra ;  Rogers  v.  'Nashville,  C  d  8t.  L. 
i.  Co.  33  C.  C.  A.  517,  62  U.  S.  App.  49, 
«:,  91  Fed.  299 ;  Eldred  v.  American  Pal- 
lee^of  Co.  96  Fed.  59;  De  Neufville  v. 
.Tnc  Tort  d  .V.  R.  Co.  26  C.  C.  A.  306,  51 
r.  S.  App.  374,  81  Fed.  10;  Henshaw  v. 
^t  River  Valley  Canal  Co,  6  Ariz.  154,  54 
Pat  577;  Sage  ▼.  Culver,  147  N.  Y.  241, 
41  N.  E.  513,  Affinning  71  Hun,  42,  24  N. 
Y.  Supp.  514 ;  Barr  v.  New  York,  L.  E.  d 
F.  R,  Co.  supra;  Wright  v.  Oroville  Gold, 
B.  i  C.  Min.  Co.  40  Cal.  20;  Smith  v.  Dom, 
«  Cal.  73,  30  Pac.  1024 ;  Qoodin  v.  Cin- 
MMti  d  W.  Canal  Co,  18  Ohio  St.  169,  98 
im.  Dec.  95;  Rogers  v.  Lafayette  Agri. 
^(^,  52  Ind.  297 ;  Pearson  v.  Concord  ft. 
Corp.  62  N.  H.  537,  13  Am.  St.  Rep.  590; 
ffi«?tM  V.  Lansingh,  154  111.  301,  40  N. 
E.  362;  Forrester  v.  Boston  d  M.  Consol. 
Copper  d  8.  Min.  Co.  21  Mont.  544,  55  Pac 
£?.  353;  Uason  v.  Harris,  L.  R.  11  Ch. 
DiT.97. 

The  bartering  of  the  offices  provided  for 
ia  the  agreement  was  illegal. 

F^ncisy  v.  Ross,  90  Hun,  298,  35  N.  Y. 
8app.  868;  Guernsey  v.  Cook,  120  Mass. 
561:  Wilbur  v.  Stoepel,  82  Mich.  344,  21  Am. 
^  Rep.  568,  46  N.  W.  724;  Sugden  v. 
Cn^land.  3  Smale  &  G.  192;  McClure  v. 
i«K,  161  N.  Y.  78,  76  Am.  St.  Rep.  262, 
^  N.  E.  388;  GaskeU  v.  Chambers,  26 
Bqt  360;  Cook,  Corp.  §  650;  Perry,  Tr. 
1427. 

Tbe  contract  is  illegal  because  it  dissi- 
ptes  the  assets  of  the  corporation. 

T^mp.  Corp.  5  4014;  Chraham  v.  La 
^^^^d  M.  R.  Co.  102  U.  S.  148,  161,  26 
L  €d.  106,  HI;  Ife/ien  v.  Moline  Malleable 
i^  Works,  131  U.  S.  352,  33  L.  ed.  178,  9 
H  Ct  Rep.  781 ;  Chicago,  M.  d  8t,  P,  R, 
f<'  V.  nxTd  Nat.  Bank,  134  U.  S.  276,  33  L. 
^  W  10  Sup.  Ct.  Rep.  550 ;  Wabash,  8t, 
i  ^  P.  fi.  Co.  V.  Ham,  114  U.  S.  587,  594, 
*9  L.  ed.  235,  238,  5  Sup.  Ct.  Rep.  1081 ; 
'o'-pw  County  v.  Allen,  103  U.  S.  498,  509, 
^  L.  ed.  498,  502;  2  Story,  Eq.  Jur.  § 
^;  1  Perry,  Tr.  $  242. 

Mr.  Aldls  B.  Bro^rae  argu3d  the  cause, 
"^  »ith  Messrs.  Ben  Goodrich  and  Alew- 
^^  Britton,  filed  a  brief  for  appellees. 

^  the  tgreemoit  of  December  12»  1900, 


was  constructively  fraudulent,  it  had  been 
ratified  by  the  directors  and  by  a  majority 
of  the  stockholders,  and  there  can  be  no 
qv^stion  but  what  the  acts  constituting  con- 
structive fraud  can  always  be  ratified,  ex- 
cept in  the  few  instances  where  the  stat- 
utes make  certain  acts  conclusively  fraud- 
ulent. 

TivinLick  Oil  Co.  v.  Marbury,  91  U.  S. 
589,  23  L.  ed.  330 ;  Gamble  v.  Queens  Coun- 
ty Water  Co.  123  N.  Y.  91,  9  L.R.A.  527, 
25  N.  E.  201. 

The  rule  deducible  from  the  authorities 
that  a  trustee  is  prohibited  from  making  a 
profit  out  of  his  trust  relation  means  that 
he  must  not  make  a  secret  profit  out  of  it. 
His  duty  is  not  to  avoid,  wholly,  the  doing 
of  anything  for  his  own  benefit;  his  obliga- 
tion to  the  beneficiaries  in  the  trust  is  to 
make  a  full,  fait,  and  complete  disclosure 
of  all  the  circumstances  attending  any  trans- 
action which  will  benefit  himself  in  any 
manner  diflferent  from  the  manner  in  which 
all  the  shareholders  will  be  benefited. 

3  Thomp.  Corp.  §  4025;  Twin-Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587,  23  L.  ed.  329; 
Illinois  Pneumatic  Gas  Co.  v.  Berry,  113 
U.  S.  322,  28  L.  ed.  1003,  5  Sup.  Ct.  Rep. 
525;  Oglesby  v.  AttHll,  105  U.  S.  606,  26  L. 
ed.  1186;  Roy  d  Co.  v.  Scott,  H.  d  Co,  U 
Wash.  399,  39  Pac.  679. 

A  director  or  trustee  is  entitled  to  pay 
in  a  reasonable  amount  for  such  services  aa 
he  may  render  outside  of  the  duties  of  his 
office  of  director  or  trustee. 

Bassett  v.  Fairchild,  132  Cal.  637,  52 
L.R.A.  611,  61  Pac.  791,  64  Pac.  1082; 
Corinne  Mill,  Canal,  d  Stock  Co.  v.  Toponce^ 
152  U.  S.  405,  3-8  L.  ed.  493,  14  Sup.  Ct.  Rep. 
632. 

The  ownership  of  nearly  94  per  cent  of 
the  stock  of  this  corporation  could  control 
its  dissolution  and  as  certainly  properly 
control  the  proposition  that  doubtfifl  and 
expensive  litigation  (the  sole  asset  of  the 
company)  should  cease.  Otherwise  an  in- 
significant minority  could  compel  the  large 
majority  to  continue  to  sink  money  in  a  los- 
ing business,  or,  as  here,  demand  that 
such  majority  imperil  their  entire  holdings 
by  the  unsuccessful  outcome  of  litigation, 
and  incur  further  liability  and  expense  in 
carrying  it  on. 

5  Thomp.  Corp.  §  6686,  p.  52S  ;^Treadwell 
v.  Salisbury  Mfg.  Co.  7  Gray,  393,  66  Am. 
Dec.  490. 

Messrs.  Norton  Chase,  Eugene  8.  Ives, 
and  M.  E.  Harvy  also  filed  a  brief  for  ap- 
pellees: 

Upon  proper  evidence  it  is  for  the  court  to 
decide  whether  the  contract  alleged  to  be 
fraudulent  is  a  fair  one  or  not,  with  power 
to  set  it  aside  if  it  is  manifestly  unfair. 
2  Cook,  Corp.  5th  ed.  f  649,  p.  1459. 
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And  even  though  the  boar<i|^  of  directors 
of  two  corporations  are  the,  same,  and  one 
buys  out  the  property  of  the  other,  yet  the 
transaction  is  not  void,  ajA  will  not  be  set 
aside  at  the  instance  of  a  stockholder  un- 
less he  shows  damage. 

2  Cook,  Corp.  5th  ed.  §  658,  p.  1512; 
Smith  V.  Ferries  d  0.  H,  R,  Co.  (Cal.)  51 
Pac.  710. 

If  the  minority  stockholders  object  to  the 
contract,  the  court  will  consider  it^  and  will 
sustain  it  if  fair,  and  set  it  aside  if  unfair. 

Lyman  v.  Kanaaa  City  d  A,  R,  Co.  101 
Fed.  636. 

In  the  absence  of  fraud  and  unfairness  the 
minority  may  not  defeat  the  whole  body 
of  associates  respecting  the  security  com- 
mon to  all. 

Shaw  y.  Little  Rook  d  Ft.  S.  R,  Co,  100 
U.  S.  605,  25  L.  ed.  757. 

It  is  well  settled  that  a  director  may 
deal  with  his  corporation.  He  may  advance 
it  money  by  way  of  loan  or  sell  it  property. 
Such  contracts  are  voidable  at  the  instance 
of  the  beneficiary,  but  are  not  void,  and  in 
order  to  avoid  them  injury  must  be  shown. 

Copsey  V.  Sacramento  Bank,  133  Cal.  650, 
85  Am.  St.  Rep.  238,  66  Pac.  7,  204. 

The  authorities  are  conclusive  that  even 
when  a  director  makes  a  contract  with  a 
corporation,  if  such  contract  be  approved 
by  the  stockholders,  it  is  valid  as  against 
the  dissent  of  a  minority  of  the  stock- 
holders. 

2  Cook,  Corp.  5th  ed,  $  640,  p.  1458. 

The  action  of  the  stockholders  validates 
the  contract  even  where  nine  out  of  thirteen 
directors  were  personally  interested. 

Leavemcorth  County  v.  Chicago,  R,  I,  d 
P.  R.  Co.  134  U.  S.  688,  33  L.  ed.  1064,  10 
Sup.  Ct.  Rep.  708;  If  ye  v.  Storer,  168  Mass. 
53,  46  N.  E.  402. 

If  it  should  be  assumed  that  a  majority 
of  the  stockholders  of  the  lessor  have  adopt- 
ed, or  are  willing  to  adopt,  the  act  of  the 
directors,  notwithstanding  they  were  also 
directors  of  the  lessee,  the  complainant  is 
without  remedy  and  without  equities,  as, 
by  permission  of  the  statute,  such  lease  is 
within  the  legitimate  discretion  of  the  cor- 
poration. It  would  not  be  equitable  or  just 
that  a  single  stockholder,  or  a  minority  of 
the  stockholders,  should  be  permitted  to  de- 
feat the  wishes  and  thwart  the  interests  of 
the  majority.  It  is  an  implied  condition  of 
the  association  of  stockholders  in  a  corpo- 
ration that  the  majority  shall  have  authority 
to  bind  the  whole  body  in  any  transaction 
within  the  corporate  powers. 

Bill  v.  Western  U.  Teleg.  Co.  16  Fed.  14. 

If  the  directors  of  the  Cobre  Grande  Cop- 
per Company  believed  honestly  and  fairly, 
upon  advice  of  counsel,  that  the  Cobre 
Grande  Copper  Company  would  be  defeated 
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in  its  litigation,  it  was  not  only  clearlT* 
within  their  right,  but  it  was  their  absolute 
duty,  to  effect  the  compromise  which  they 
did. 

Oanihle  v.  Queene  County  Water  Co.  123 
N.  Y.  01,  0  L.R.A.  527,  25  N.  E.  201. 

This  litigation  the  directors  of  the  com- 
pany would  be  entitled  to  compromise  and 
settle  upon  any  fair  and  honest  terms,  and 
no  protest  or  objection  upon  the  part  of 
minority  shareholders  would  avail  to  pre- 
vent this. 

Cook,  Corp.  S  750;  Donohoe  v.  Mariposa 
Land  d  Min.  Co.  66  Cal.  317,  5  Pac.  495; 
Chambers  v.  McKee,  185  Pa.  105,  39  Atl. 
822. 

*Mr.  Justice  MeKeaaa,  after  stating  the  [244] 
case  as  abpve,  delivered  the  opinion  of  the 
court: 

Both  of  the  lower  courts  held  that  the  suit 
had  become  one  for  the  appointment  of  a 
receiver.  The  supreme  court  said:  "The 
purposes  for  which  a  receiver  is  asked  are 
twofold,  so  far  as  the  record  is  concerned: 
First,  that  he  may  take  charge  of  the  prop- 
erty of  the  company;  second,  that  he  may 
prosecute  its  litigation."  [(Ariz.)  74  Pac 
1052.]  After  some  comment  the  court  fur- 
ther observed  that  the  district  court  was 
well  within  the  exercise  of  a  sound  dis- 
cretion in  refusing  to  appoint  a  receiver, 
and  "that  there  was  not  any  other  relief 
which  the  court  could  properly  grant  the 
plaintiffs  in  this  action."  We  do  not  find 
it  necessary  to  decide  whether,  if  plaintiffs' 
complaint  were  true,  they  would  not  be 
entitled  to  greater  relief  than  the  appoint- 
ment of  a  receiver.  We  rest  our  judgment 
on  the  merits.  In  other  words,  we  think 
the  complaint  has  not  been  established. 

The  complaint  charges  a  conspiracy  be- 
tween Greene  and  Mitchell,  being  at  the 
time  directors  of  the  Cobre  company,  to 
deprive  the  company  of  its  mines  and  prop- 
erty, and  acquire  it  for  themselves;  and 
that,  in  pursuance  of  the  conspiracy,  they 
took  possession  of  the  company's  property. 
No  evidence  was  offered  in  the  present  suit 
to  sustain  the  charge.  Records  of  suits  in 
which  like  charges  were  made  cannot  be 
regarded  as  such.  The  complaint  also 
charges  the  contract  of  December  12,  1900, 
to  be  a  "fraudulent  and  corrupt  contract 
and  conspiracy  of  Greene  with  Gage  and 
other  directors  of  the  Cobre  company,  to 
stop  the  litigation  against  defendants,  and 
to  secure  to  them  the  undisputed  posses- 
sion of  the  mines"  from  which  the  Cobre 
company  had  been  evicted.  Both  of  the 
lower  courts  found  against  the  charge. 
They  found  that  Gage  entered  into  the 
contract  with  the  knowledge  of  the  direc- 
tors  of  the   Cobre   company,   and    in   good 
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iuxk,  upon  tlM  advice  of  counsel  of  the 
futility  of  further  pursuing  the  litigation 
ifUBst  Greene,  and  in  the  belief  that  "the 
eoBtnct  was  to  the  best  interest  of  said 
■^•npftDT  and  its  stockholders.''  It  may  be 
KHbDitted  that  'Greene's  purpose  was  to  stop 
.j«*  litigation  against  him,  and  quiet  his 
ponesioa  of  the  property,  but  we  cannot 
•Kome  from  this  that  he  was  guilty  of 
fnad  in  maVing  the  contract  of  December 
It  or  that  it  was  part  of  a  conspiracy 
with  the  directors  of  the  Cobre  company 
to  deprire  the  company  of  its  property. 
Tberefore  any  fraud  in  fact  is  out  of  the 


Ptaintiirs,  however,  contend  that  the  con- 
tnet  is  fraudulent  on  its  face,  and  that  it 
*u  decided  so  to  be  by  the  supreme  court 
fli  Xev  Toric  in  HaUenborg  v.  Oreene,  66 
App.  DiT.  590,  73  N.  Y.  Supp.  403.  The 
findings  are  not  set  out  in  the  report  of 
tk  esse.  We  may  assume,  however,  that 
the  complaint  vras,  in  most  part,  as  that 
IB  tbe  ease  at  bar. 

The  esse  went  to  the  supreme  court  on 
o  appeal  from  an  order  granting  a  pre- 
fimiittiy  injunction  and  appointing  a  re- 
eeirer.  It  was  heard  on  the  complaint  and 
•fidarits  of  the  plaintiff.  The  affidavits 
«f  tbe  defendants  were,  by  stipulation, 
<Bitted  from  the  record.  Upon  the  show- 
■g  Unis  made  the  court  said: 

"Aeeording  to  the  complaint  and  affl- 
dtvits,  the  Cobre  company  was  not  only  a 
MJToit  corporation,  but  its  assets  were  ex- 
eeediogir  valuable;  and  through  conspiracy, 
fraud,  and  bribery  the  defendants  Greene 
ad  Mitchell  have  obtained  the  manage- 
Best  sad  control  thereof  to  further  their 
•vo  schemes  in  hostility  to  the  interests 
«( the  other  stockholders,  and  have  actually 
•^tailed  a  contract  from  the  Cobre  com- 
puy  to  transfer  to  these  rival  companies, 
flOBtroUed  and  managed  by  Greene  and 
ICtehdl,  all  its  property  and  property 
"S^  without  even  a  nominal  considera- 
tMfi.  This  fraudulent  contract  was  being 
^oBsianiiated  with  despatch  at  the  time  of 
the  eommencement  of  this  action  and  the 
ruting  of  the  injunction  herein.  These 
allegatioiis  must  be  taken  as  true  for  the 
fvposes  of  this  appeal,  and  it  i&  evident 
that  the  inevitable  consequence  will  be  not 
*>l7  tbat  the  stock  of  the  Cobre  company, 
^  which  the  plaintiff  is  a  large  holder, — 
'Wiling  one  twenty-fifth  of  the  entire  stock, 
"1  ^^  ren^^ered  worthless,  but  that  there 
KfiH  *be  no  assets  with  which  to  pay  the 

i*ans  of  creditors,  of  whom  also  the  plain- 
^  a  one  for  a  substantial  amount. 

"'It  needs  no  refinement  of  the  decisions 
^  show  that  the  cause  thus  presented  is 
*<*  for  equitable  cognizance." 

Tltt  allegations  of  the  plaintiffs  were 
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taken  to  be  true;  and,  being  so  taken,  the 
comments  of  the  court  may  claim  justifica- 
tion. In  the  case  at  bar  the  allegations 
of  the  complaint,  as  far  as  they  are  passed 
on,  are  found  to  be  untrue.  The  opinion 
of  the  supreme  court  of  New  York,  there- 
fore, is  of  no  value  to  plaintiffs'  contention. 

We  are  remitted,  therefore,  to  the  con- 
tract of  December  12.  What  fraudulent 
element  is  there  in  that?  It  disposed  of 
the  shares  of  the  stockholders,  and  it  se- 
cured the  payment  of  money  to  the  corpora- 
tion; it  settled  controversies  which,  as  far 
as  appears,  the  company  had  no*  means  of 
prosecuting,  and  which,  wherever  they 
were  tried,  had  been  decided  against  the 
company;  and  where  not  decided,  in  the 
opinion  of  the  company's  attorney,  would 
also  be  decided  against  the  company.  We 
may  assume  that  the  stockholders  knew  or 
could  estimate  the  value  of  the  properties. 
They  deposited  their  stock  with  Gage  to 
sell, — ^became,  indeed,  impatient  at  his  de- 
lay. We  may  assume  the  price  of  the  stock 
reflected  the  value  of  the  properties, — Hal- 
lenborg  bought  his  shares  at  $2.50.  He 
had  an  option  upon  all  that  were  in  Gage's 
hands  at  that  price.  He  let  the  option 
lapse,  although  negotiation  was  kept  up 
with  him  from  October  to  December.  Gage 
then  turned  to  Greene,  who,  it  is  found, 
offered  to  purchase  the  stock  on  better 
terms  than  anybody  else  ever  offered.  And 
there  was  no  concealment.  Gage  was  urged 
by  the  directors  of  the  company  and  a 
large  majority  of  the  stockholders  to  make 
the  contract.  It  was  subsequently  formally 
ratified  by  the  directors  and  by  a  majority 
vote  of  the  stockholders,  at  a  stockholders' 
meeting. 

But  there  were  three  other  elements 
from  which  plaintiffs  deduce  fraud.  Gage 
was  given  $50,000  as  compensation  as  pres- 
ident of  the  Cobre  company  and  other  serv- 
ices and  expenses  paid  by  him;  the  at- 
torneys of  the  company  were  paid  *$50,000[247] 
for  legal  services,  and  there  was  sur- 
rendered to  Costello  the  note  whi'^b  he 
owed  the  company.  There  was  no  secrecy 
about  these  items,  and  it  is  manifest  from 
the  findings  and  the  evidence  that  they 
constituted  no  inducement  to  the  contract. 
Whether  Gage  can  be  compelled  to  pay  to 
the  Cobre  company  the  money  received  by 
him,  we  need  not  decid^.  Its  receipt  by 
him  did  not  make  the  wlioie  contract  fraud- 
ulent. It  did  not  take  from  the  stock- 
holders the  power  to  sell  their  stock,  nor 
from  the  directors  of  the  company  the 
power  to  control  the  litigation  in  which 
the  company  was  involved,  to  abandon  that 
litigation,  or  to  compromise  it.  In  the 
exercise  of  their  power  they  could  hava 
done  those  things  directly.    It  was  a  mat- 
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ter  of  form  and  procedure  that  it  was  done 
in  the  manner  provided  by  the  contract 
of  December  12. 

It  is  deceptive  to  call  or  regard  the  ac- 
•tion  of  the  directors  as  a  transfer  of  the 
property  of  ^e  corporation  without  con- 
sideration, or  for  an  inadequate  considera- 
tion. The  company  had  only  a  right  to 
purchase  the  property,  the  conditions  of 
which  it  had  not  fulfilled.  It  claimed  legal 
excuse,  ar.d  brought  suits  against  Greene; 
but  that  it  had  legal  excuse  was  disputed, 
and  seems  to  have  been  doubted  by  all  who 
were  interested  in  the  property  but  the 
plaintifTs.  A  jury  in  Texas  had  decided 
against  the  excuse;  and  the  court  in  An- 
sona  has  also  done  so.  That  the  latter 
was  subsequent  to  the  contract  of  Decem- 
ber 12  does  not  militate  against  it  as  proof 
of  good  faith  of  the  settlement. 

This  view  of  the  merits  of  the  case 
renders  it  unnecessary  to  pass  upon  the 
contention  of  the;  defendants  that  a  court 
of  equity  has  no  inherent  power,  in  the 
absence  of  statutory  authority,  to  appoint 
a  receiver  upon  the  application  of  a  private 
person,  under  the  circumstances  presented 
by  the  complaint. 

There  are  assignments  ot  error  upon  the 
rulings  of  the  trial  court  on  the  admissions 
of  testimony,  oral  and  documentary,  which 
we  do  not  think  call  for  discussion.  It  is 
enough  to  say  that  they  are  not  well  taken. 
[248]  *There  is  also  an  assignment  of  error 
upon  the  refusal  of  the  supreme  court  to 
make  certain  findings  of  fact.  We  think 
the  findings  made  substantially  cover  those 
proposed;  certainly  to  th^  extent  necessary 
to  the  case  as  we  have  considered  it. 

Judgment   affirmed. 


T.  A.  GRAHAM,  County  Auditor  for  Green- 
wood County,  and  J.  A.  Marshall,  County 
Treasurer  of  Greenwood  County,  South 
Carolina,  Plffa.  in  Err., 


V, 


8.  ELLEN  FOLSOM,  Jennie  F.  Peck,  and 
Nannie  F.  McCanless. 

(See  8.  C.  Reporter's  ed.  248-255.) 


1,  Mandamns— to  levy  tax  to  pay  Jndar- 
ment  on  townaliip  bonds*— Mandamus  to 
compel  the  county  authorities  through  whom 
taxes  are  assessed  and  collected  to  levy  a  tax 


to  pay  a  judgment  on  township  bonds  cannot 
be  denied  on  the  theory  that,  because  the 
legislature  might,  under  8.  C.  Const  art.  9, 
I  8,  have  vested  in  the  township  authorities 
the  power  to  assess  and  collect  taxes  for  cor- 
porate purposes,  it  could  not  vest  such  power 
In  county  officers. 
2.  Conatitntional  law— impairment  of 
contract  obi ifcat ions— state  alteration 
or  destruction  of  mnnicipal  corpora* 
tion.— The  exercise  by  a  state  of  its  right 
to  alter  or  destroy  its  municipal  corporations 
is  ineffectual  to  Impair  the  obligation  of 
municipal  contracts. 

S.  Mandanins— to  Ictt  tax  to  pay  Jadar- 
nient  on  townsbip  bonds— effect  of 
abolisbinar  township.— County  auditors 
and  treasurers,  who  are  the  Instruments  em- 
ployed by  the  state  legislature  to  assess  and 
collect  taxes,  may  be  compelled  by  mandamus 
to  levy  a  tax  to  pay  a  Judgment  on  township 
bonds,  although  the  corporate  existence  of  the 
township  has  been  abolished  by  the  state 
Constitution,  and  Its  cori>orate  agents  «e- 
moved. 

4.  Snits  against  state— mandamus  to 
IcTy  tax  to  pay  Jadirment  on  tow^n- 
sbip  bonds.— Mandamus  to  compel  county 
auditors  and  county  treasurers  to  levy  a 
tax  to  pay  a  judgment  on  township  bonds  Is 
not  a  suit  against  the  state,  within  the  inhi- 
bition of  the  Federal  Constitution,  because 
such  officers  have  been  forbidden  by  the  state 
legislature  to  exercise  any  such  power. 


[No.  108.] 

Argued  December  8,  1905.    Decided  Junm- 

ary  8,  1906. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  South 
Carolina  to  review  a  judgment  in  man- 
damus, requiring  a  county  auditor  and  coun- 
ty treasurer  to  assess  and  collect  a  tax  to 
pay  a  judgment  on  township  bonds.  Af- 
firmed. 

See  same  case  below,  131  Fed.  496. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  Barron  Grler  argued  the  cause, 
and,  with  Mr.  J.  B.  Park,  filed  a  brief  for 
plaintiffs  in  error: 

If  the  legislature  had  intended  to  make 
the  county  auditor  and  county  treasurer 
corporate  agents  of  the  township  it  could 
and  would  have  said  so ;  and  especially  must 
this  conclusion  follow  when,  flilmost  in  the 
same  sentence^  and  in  the  same  section  of 


Note. — On  mandamus  to  enforce  payment  of 
judgments  against  municipalities — see  noU»  to 
Davenport  v.  United  States,  19  L.  ed.  U.  S. 
704;  and  Holt  County  v.  National  L.  Ins.  Co. 

25  C.  C.  A.  476. 

As  to  what  laws  are  void  as  impairing  obli- 
gation of  contracts — see  notes  to  Franklin 
County  Grammar  School  v.  Bailey,  10  I^.R.A. 
405 ;  Fletcher  ▼.  Peck,  3  L.  ed.  U.  S.  162 ;  Mc- 
Canna  4  F.  Co.  v.  Citlsens'  Trust  ft  Surety 
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Co.  24  C.  C.  A.  20;  and  MonUna  Ore-Pur- 
chsslng  Co.  V.  Boston  &  M.  Consol.  Copper  ft 
S.  Min.  Co.  35  C.  C.  A.  12. 

On  suits  against  the  stcfte — see  notes  to 
Murdock  Parlor  Grate  Co.  v.  Com.  8  L.B.A. 
399;  Carr  v.  State,  11  Ii.B.A.  870;  Beers  ▼. 
Arkansas.  15  L.  ed.  U.  S.  991 ;  Hans  ▼.  Lools- 
iana.  33  L.  ed.  U.  S.  842 ;  and  Tlndall  ▼.  Wes- 
ley, 18  G.  C,  A.  166. 

too  V.  B. 
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tk  tet,  it  proceeds  to  declare  what  ofBcera 
ilial!  be  corporate  agents  of  the  township. 

Denn  v.  Reid,  10  Pet.  527,  9  L.  ed.  520. 

What  is  termed  the  "policy"  of  the  gov- 
mrment  with  reference  to  any  particular 
I^^fUtion  is  generally  a  very  uncertain 
thiiur.  upon  which  all  sorts  of  opinions,  eacl^ 
nriint  from  the  other,  may  be  formed  by 
different  persons.  It  is  a  ground  much  too 
Testable  upon  which  to  rest  the  judgment 
flf  the  court  on  the  interpretation  of  the 
•tstute. 

Bidden  v.  The  Collector  {Hodden  v.  Bar- 
»«.i  5  WaU.  Ill,  18  L.  ed.  519;  Bate  Re- 
fn^tntting  Co.  ▼.  Sulzberger,  157  U.  S.  37, 
^  L  ed.  611,  15  Sup.  Ct.  Rep.  508. 

That  the  bonds  are  valid,  that  the  "cor- 
porate authorities"  of  the  township  may  be 
T«ted  with  power  to  assess  and  collect  a 
tai  to  discharge  them,  we  admit.  We  do 
ay,  however,  that  the  auditor  and  treasurer 
ire  not  such  "corporate  authorities,"  that 
tte  power  to  assess  and  collect  this  tax  has 
■erer  been  delegated  to  the  "corporate 
ttthorities"  of  the  township,  that  the  gen- 
nal  assembly  of  the  state  can  so  delegate 
It  vhenerer  it  chooses  to,  and  that  the 
petitioners  must  go  to  that  body,  and  not  to 
tV  eourts..  to  have  that  power  delegated. 

Eeine  v.  Urce  Comrs.  19  Wall.  655,  22 
L  e<L  223;  Meriwether  v.  Oarrett,  102  U. 
S.  498,  26  L.  ed.  197. 

This  is  a  proceeding  against  the  state  of 
Sonth  Carolina. 

Christian  v.  Atlantic  d  N.  C.  R.  Co.  133 
r  S.  233,  33  L.  ed.  589,  10  Sup.  Ct.  Rep. 
^:  Hans  v.  Tjouisiana,  24  Fed.  55;  Yale 
roi7fce  v.  Sanger,  62  Fed.  177;  Re  Ayers, 
ii3  U.  S.  443,  31  L.  ed.  216,  8  Sup.  Ct.  Rep. 
1^:  RoUton  v.  Missouri  Fund  Comrs. 
'Rohton  V.  Crittmden)  120  U.  S.  411,  30  L. 
«i  728,  7  Sup.  Ct.  Rep.  599;  Hagood  v. 
^thtm,  117  U.  S.  52,  29  L.  ed.  806,  6 
S^p.  Ct.  Rep.  608;  Pennoyer  v.  McCon- 
^*ghy,  140  U.  S.  1,  35  L.  ed.  363,  11  Sup. 
Ct  Kep.  699. 

A  state  has  a  reserved,  indisputable  right 
to  repeal  the  charter  of  municipal  corpo- 
tttions  created  by  it,  to  destroy  them ;  and 
^  right  is  not  restricted  on  account  of 
«DT  obligations  which  may  have  been  con- 
tracted by  the  municipali^. 

^»y  V.  Watertoicn,  130  U.  S.  319,  32  L. 
«i  952,  9  Sup.  Ct.  Rep.  530;  Atkin  v.  Kan- 
«»,  191  U.  S.  220,  48  L.  ed.  157,  24  Sup. 
Ct  Bep.  124:  Rogers  v.  Burlington,  3  Wall. 
***-W3,  18  L.  ed.  79-82 ;  United  States  v. 
Baltimore  d  0.  R.  Co.  17  Wall.  322,  21  L. 
«^  597;  Mt.  Pleasant  v.  Beckwith,  100  U. 
'^  514,  25  L.  ed.  699;  Piqua  Branch  of 
Slate  Bank  v.  Knoop,  16  How.  369,  14  L. 
^  9n:  HUl  V.  Memphis,  134  U.  S.  198,  33 
L-  ei  887,  10  Sup.  Ct.  Rep.  562 ;  Bamett 

▼  Ikioffm,  145  U.  S.   135,  36  L.  ed.  652, 
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12  Sup.  Ct.  Rep.  819;  Williams  ▼.  Eggles- 
ton,  170  U.  S.  304,  42  L.  ed.  1047,  18  Sup. 
Ct.  Rep.  617;  Shapleigh  v.  San  Angelo,  167 
U.  S.  654,  42  L.  ed.  313,  17  Sup.  Ct.  Rep. 
957;  New  Orleans  v.  Benjamin,  153  U.  S. 
411,  38  L.  ed.  764,  14  Sup.  Ct.  Rep.  905; 
Meriwether  v.  Oarrett,  102  U.  S.  472,  26 
L.  ed.  197;  Wolff  v.  New  Orleans  {United 
States  ex  rel.  Wolff  v.  New  Orleans)  103  U. 
S.  358,  26  L.  ed.  395;  Mumma  v.  Potomac 
Co.  8  Pet.  287,  8  L.  ed.  948;  United  States 
V.  Baltimore  d  0.  R.  Co.  17  Wall.  335,  21  L. 
ed.  602;  Williamson  v.  New  Jersey,  130  U. 
S.  189,  32  L.  ed.  915,  9  Sup.  Ct.  Rep.  453. 

Mr.  Joseph  A.  MoCnlloagh,  also  ar- 
gued the  cause  and  filed  a  brief  for  plain- 
tiffs in  error: 

The  plenary  power  of  the  state  over  mu- 
nicipal corporations  cannot  be  restricted  by 
contracts  entered  into  by  the  municipality 
with  private  parties. 

Shapleigh  v.  San  AngelO,  167  U.  S.  654, 
42  L.  ed.  313,  17  Sup.  Ct.  Rep.  957;  1  Dill. 
Mun.  Corp.  4th  ed.  p.  172.  See  also  TomUnr 
son  V.  Jessup,  15  Wall.  457,  21  L.  ed.  205; 
Atkin  V.  Kansas,  191  U.  S.  220,  48  L.  ed. 
157,  24  Sup.  Ct.  Rep.  124. 

Tn  examining  the  authorities  upon  this 
question,  all  the  cases  naturally  divide 
themselves  into  three  classes: 

First.  Where  the  corporation  preserves 
its  existence,  and  by  subsequent  legislation 
it  is  sought  to  restrict  or  repeal  the  power 
of  taxation  previously  given  and  pledged 
for  the  payment  of  the  debts  of  such  corpo- 
ration. All  such  subsequent  legislation  has 
been  declared  invalid  as  impairing  the  obli- 
gations of  a  contract. 

Von  Hoffman  v.  Quincy  {United  States 
ex  rel.  Von  Hoffman  v.  Quincy)  4  Wall.  553, 
18  L.  ed.  409;  Louisiana  ex  rel.  Nelson  v. 
Police  Jury,  111  U.  S.  720,  28  L.  ed.  576, 
4  Sup.  Ct.  Rep.  648;  Louisiana  v.  New  Or- 
leans, 102  U.  S.  206,  26  L.  ed.  133;  Hicka 
V.  Cleveland,  4ff  C.  C.  A.  429,  106  Fed.  459. 

The  second  class  of  cases  is  where  the 
municipal  corporation  is  legislated  out  of 
existence  and  its  territory  annexed  to 
other  corporations,  or  substantially  the 
same  territory  and  inhabitants  are  erect- 
ed into  another  corporation,  under  a  dif- 
ferent name.  In  such  instance,  the  new 
corporation  will  be  liable  for  the  debts 
of  the  old,  unless  the  legislature  other- 
wise provides. 

Mt.  Pleasant  v.  Beckwith,  100  U.  S.  514, 
25  L.  ed.  699;  Mobile  v.  Watson,  116  U.  S. 
289,  29  L.  ed.  620,  6  Sup.  Ct.  Rep.  398; 
Broadfoot  v.  Fayetteville,  124  N.  C.  478,  70 
Am.  St.  Rep.  610,  32  S.  E.  804. 

Third.  Where  the  legislature  abolishes 
altogether  a  municipal  corporation,  and 
makes  no  provisions  for  the  payment  of  its 
debts.     In  such  case,  the  authorities  uni- 
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formly  hold  that  the  court  cannot  enforce 
the  remedy  provided  for  by  the  act,  since 
there  is  no  longer  in  existence  the  cor- 
poration with  its  officers  or  agents,  and  the 
creditors'  only  remedy  is  to  appeal  to  the 
legislature  for  relief,  which  legislature  the 
courts  must  presume  will  do  what  is  just 
and  equitable. 

Barkley  v.  Le^e  Comrs,  93  U.  S.  258,  23 
L.  ed.  894;  Meriwether  v.  Qnrrett,  102  U.  S. 
472,  26  L.  ed.  197;  1  Dill.  Mun.  Corp.  p. 
250;  Cooley,  Taxn.  3d  ed.  p.  123. 

In  order  to  constitute  a  suit  against  a 
Btate,  it  is  not  necessary  that  the  state 
should  pledge  the  taxing  power  to  the  pay- 
ment only  of  its  own  obligations;  it  is  per- 
fectly competent  for  her  to  pledge  the  tax- 
ing power  to  the  payment  of  the  obligations 
of  one  of  her  municipalities,  and  if  she 
were  to  thereafter  fail  to  carry  out  the 
pledge,  an  efTort  to  compel  her  officers  or 
agents  to  do  so  would,  we  submit,  be  none 
the  less  a  suit  against  the  state. 

Hagood  v.  Southern,  117  U.  8.  52,  29  L. 
ed.  805,  6  Sup.  Ct.  Rep.  608;  Louisiana  v. 
Jumel  107  U.  S.  711,  27  L.  ed.  448,  2  Sup. 
Ct.  Rep.  128;  Hans  v.  Louisiana,  24  Fed. 
55;  Yale  College  v.  Sanger,  62  Fed.  177; 
Smith  V.  Rackliffe,  31  C.  C.  A.  328,  59  U.  S. 
App.  427,  87  Fed.  966 ;  Re  Ayers,  123  U.  S. 
443,  31  L.  ed.  216,  8  Sup.  Ct.  Rep.  164. 

Either  we  have  here  a  case  where  the 
legislature  itself  has  directly  imdertaken  to 
levy  a  tax,  and  authorized  its  collection 
through  its  officers  and  agents  to  pay  these 
bonds,  which  It  now  refuses  to  do,  and  this 
proceeding  is  an  effort  on  the  part  of  the 
bondholders  to  compel  the  state  to  perform 
this  obligation,  in  which  event  it  is  in  ef- 
fect a  suit  against  the  state,  and  violative 
of  the  Federal  Constitution,  or  it  is  a  case 
where  the  state  has  delegated  the  power  of 
taxation  to  one  of  its  municipalities,  to 
be  exercised  through  its  agents;  which  mu- 
nicipality has  been  extinguished,  and  there 
is  therefore  no  longer  in  existence  any  officer 
or  agent  upon  whom  the  court  can  lay  its 
hands.  In  fact,  it  is  an  effort  to  compel 
a  defunct  corporation  to  levy  and  collect 
taxes,  which  is  both  a  legal  and  physical  im- 
possibility. 

ChrantlandY,  Memphis,  12  Fed.  290;  First 
Vat.  Bank  v.  Colby,  21  Wall.  609,  22  L. 
ed.  687. 

Messrs.  H.  J.  HMjnmwoTth  and  B.  E. 
!••  Mountoafltle  argued  the  cause  and  filed 
a  brief  for  defendants  in  error: 

The  courts,  always  anxious  to  protect  the 
rights  of  creditors,  will  resort  toall  means 
within  their  power  to  provide  a  remedy  for 
the  creditors  of  dissolved  corporations  if 
the  legislature  does  not  make  tome  other 
provision. 
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Greenwood  v.  Union  Freight  R.  Co.  105 
U.  S.  13,  26  L.  ed.  961. 

The  right  of  the  state  to  change  these  in- 
stitutions is  not  founded  on  their  being  in- 
corporated, but  on  their  being  instruments 
of  government  created  for  this  purpose. 
•  Dartmouth  College  v.  Wooduxird,  4 
Wheat.  638,  4  L.  ed.  659. 

The  inhibition  of  the  Constitution,  which 
preserves  against  the  interference  of  the 
state  the  sacredness  of  contracts,  applies 
to  liabilities  of  municipal  corporations 
created  by  its  permission. 

Broughton  v.  Pensacola,  93  U.  S.  266,  28 
L.  ed.  896. 

When  municipal  corporations  are  empow- 
ered to  take  stock  or  otherwise  aid  in  a 
railroad  company,  and  they  issue  bonds  in 
payment  of  the  stock  taken,  or  to  carry  out 
any  other  authorized  contract  in  aid  of 
the  railroad  company,  they  are,  to  that  ex- 
tent, deemed  private  corporations,  and  their 
obligations  are  secured  l^  all  the  guaranties 
which  protect  the  engagements  of  private 
individuals.  Therefore  the  remedies  for  the 
enforcement  of  such  obligations  must  be 
left  unimpaired  by  the  legislature,  and  if 
they  are  changed  a  substantial  equivalent 
must  be  provided. 

Mobile  V.  Watson,  116  U.  S.  305,  29  L. 
ed.  626;  1  Dill.  Mun.  Corp.  §  66. 

The  power  of  taxation  is,  in  its  nature, 
governmental  or  political.  But  it  is  well 
established  that  this  power,  when  conferred 
upon  a  community  for  the  purpose  of 
enabling  it  to  enter  into  contracts,  cannot 
be  impaired  by  the  state. 

On  the  other  hand,  corporate  capacity  in 
its  nature  is  not  a  governmental  or  political 
fimction,  but  becomes  so  only  when  con- 
ferred for  governmental  er  political  pur- 
poses. 

Dartmouth  College  v.  Woodward,  supra, 
•  It  follows,  therefore,  that  corporate  ca- 
pacity conferred  upon  a  community  for  the 
purpose  of  enabling  it  to  enter  into  a  con- 
tract cannot  be  withdrawn  until  the  contract 
is  satisfied. 

Mandamus,  like  execution,  can  issue  after 
the  death  of  the  judgment  debtor.  An  a<^ 
tion  or  an  original  proceeding  may  be  abat- 
ed by  death,  but  mandamus  is  not  an 
original  proceeding,  but  is  ancillary,  and 
bears  the  same  relation  to  the  judgment 
that  an  execution  does.  The  mandamus  be- 
comes a  substitute  for  the  ordinary  proc- 
ess of  execution,  to  enforce  the  payment  of 
the  same. 

Riggs  V.  Johnsbn  County  (United  Statet 
ex  rel.  Riggs  v.  Johnson  CoiMty),  6  Wall. 
166.  18  L.  ed.  768. 

When  issued  in  such  a  ease,  it  becomes  e 
substitute  for  the  ordinary  process  of  exe 
cution  to  enforce  the  judgment. 
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Weber  t.  Lee  County  {United  States  ew 
rd.  Weber  t.  Lee  County),  6  Wall.  210, 
15  L  ei  781. 

The  writ  performs  the  office,  and  is  the 
tsk\  equivalent,  of  an  execution  against  an 

Lafayette  County  v.  Wonderly,  34  C.  C.  A. 
960.  92  Fed  313 ;  MeCullough  v.  Hicks,  63 
S.  C.  542,  41  S.  E.  761. 

Wliere  the  duty  of  assessing  and  collect- 
iig  a  tonmship  tax  to  pay  a  township  ob- 
li^tion  is  charged  upon  the  county  of- 
ker^  corporate  capacity  in  the  township 
B  sot  essential  to  the  enforcement  of  such 

J'.rdcs  V.  Cass  County,  3  Dill.  185,  Fed. 
C»H.  Xo.  7^17;  Cass  County  v.  Johnston, 
«  U.  S.  360,  24  L.  ed.  416;  Cass  County  v. 
hrian,  95  U.  S.  373,  24  L.  ed.  419;  Daven- 
port T.  Dodge  County,  105  U.  S.  237,  26  L. 
fi  1018;  United  States  ex  rel.  Chandler  v. 
Dodge  County,  110  U.  S.  162,  28  L.  ed. 
105.  3  Sup.  Ct.  Rep.  591 ;  Blair  v.  Cum- 
mc  CouHUf,  111  U.  S.  367,  28  L.  ed.  459,  4 
Sa^.  Ct  Rep.  449 ;  Nemaha  County  v.  Frank, 
if!'  r.  S.  46,  30  L.  ed.  586,  7  Sup.  Ct.  Rep. 
»5. 

^liere  a  statute  authorizing  municipal 
feeds  provides  for  an  annual  tax  for  their 
piTiDfiit,  it  is  beyond  the  power  of  the 
lUte  to  repeal  such  provision  until  the 
boods  are  paid. 

Ton  Hoffman  ▼.  Quincy  (United  States 
«r  ref.  Yon  B  off  man  v.  Quincy),  4  Wall. 
55),  18  L.  ed.  409;  Galena  v.  Amy  {Galena 
T.  United  States),  6  Wall.  705,  18  L.  ed. 
560:  yerivether  v.  Garrett,  102  U.  S.  516, 
2«  L  ed,  205;  S^bert  v.  Lewis  {Seihert  v. 
Vnited  States),  122  U.  S.  294,  30  L.  ed. 
11S5.7  Sup.  Ct.  Rep.  1190;  Scotland  County 
Coirf  T.  United  States,  140  U.  S.  41,  35  L. 
fl  351,  11  Sup.  Ct.  Rep.  697;  Hicks  v. 
ClfnOend,  45  0.  C.  A.  420,  106  Fed.  459. 

^.  Justice  MoKenna  delivered  the 
t^moa  of  the  court: 

This  writ  of  error  brings  up  for  review 
^  judgment  of  the  circuit  court  in  man- 
^uiQs,  requiring  plaintiffs  in  error  to 
>s8esa  and  collect  taxes  to  pay  a  judgment 
recoTered  against  Township  Ninety-six,  for 
ccrtais  bonds  issued  by  it  in  aid  of  the 
Oreenrille  k  Port  Royal  Railroad  Cora- 
pay.  In  Folsom  v.  Township  Ninety  Six, 
159  U.  S.  611,  40  L.  ed.  278,  16  Sup.  Ct. 
^  174,  the  bonds  were  declared  valid 
oi^^tioos  of  the  township.  In  accordance 
vith  the  opinion  in  that  case,  judgment 
*M  entered  in  favor  of  the  suing  bond- 
^^n.  Defendants  in  error  are  owners 
«f  that  judgment.  The  legislation  which 
»Btboriad  the  issue  of  the  bonds  is  recited 
i=  Foltom  v.  Totcnship  Ninety  Six,  and  need 
iflt  be  repeated  at  length.  We  may  say, 
^erer,  that  the  act  incorporating  the 
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railroad  empowered  townships  interested  in 
its  construction  to  subscribe  for  its  capital 
stock  such  sum  as  the  majority  of  the 
voters,  voting  at  an  election  held  for  that 
purpose,  might  authorize,  and  it  was  pro- 
vided (S  9)  that  "the  coimty  auditor  or 
other  officers  discharging  such  duties,  or 
city  or  town  treasurer,  as  the  case  may  be, 
shall  be  authorized  and  required  to  assess 
annually  upon  the  property  of  said  county, 
city,  town,  or  townships  such  per  centum 
as  may  be  necessary  to  pay  said  interest 
on  said  sum  of  money  subscribed,  which 
shall  be  known  and  styled  on  the  tax  books 
as  railroad  tax,  which  shall  be  collected 
by  the  treasurer  under  the  same  regula- 
tions as  are  provided  by  law  for  the  collec- 
tion of  taxes  in  any  of  the  counties,  cities, 
towns,  or  townships  so  subscribing."  10 
S.  C.  Stat  239,  241. 

In  1895  South  Carolina  adopted  a  new 
Constitution,  by  which  it  was  provided  that 
the  several  townships  of  the  state,  with 
names  and  boundaries  as  then  established, 
should  continue,  with  power,  however,  in 
the  legislature,  to  form  other  townships, 
or  change  the  boundaries  of  those  «*stab- 
lished.  Art.  7.  *This  section,  by  an  amend- [250] 
meni  finally  adopted  in  1903,  was  made  in- 
applicable to  certain  townships,  including 
Ninety-six.  It  was  provided  that  "the 
corporate  existence  of  the  said  townships 
be,  and  the  same  is  hereby,  destroyed,  and 
all  offices  in  said  townships  are  abolished, 
and  all  corporate  agents  removed."  24  S. 
C.  Stat.  3. 

At  the  time  of  the  execution  of  the  bonds, 
Township  Ninety-six  was  situated  in  Abbe- 
ville county,  and  in  1896  the  county  of 
Greenwood  was  organized  oi^t  of  portions 
of  Abbeville  and  Edgefield  counties,  and 
Township  Ninety-six  was  included  in  Green- 
wood county. 

The  officers  of  the  latter  county  refuse 
to  assess  and  collect  the  taxes,  contending 
that  they  are  not  officers  of  the  county,  but 
officers  of  the  state,  appointed  by  the  gov- 
ernor of  the  state,  and  are  termed  county 
officers  because  assigned  to  duty  in  that 
counV>  but  cannot  exercise  any  function 
of  those  offices  except  as  authorized  by  the 
laws  of  the  state;  and  that  they  have  been 
forbidden,  by  an  act  of  the  general  assembly 
of  the  state,  to  assess  or  collect  taxes  for 
the  payment  of  subscriptions  by  townships 
to  the  building  of  roads  which  have  not 
been  built.    23  S.  C.  Stat.  78. 

Against  this  defense  defendants  in  error 
invoke  the  contract  clause  of  the  Constitu- 
tion of  the  United  States. 

As  we  have  seen,  the  validity  of  the  bonds 
was  decided  in  Folsom  v.  Toumship  Ninety 
Six,  159  U.  S.  611,  40  L.  ed.  278,  16  Sup. 
Ct.  Rep.   174;   in  other  words,  they  were 
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decided  to  be  the  contracts  of  the  township, 
and  that  the  acts  which  authorized  their 
issue  constituted  their  obligation.  In  this 
the  court  announced  and  applied  the  prin- 
ciple of  many  cases  which  are  too  familiar 
to  need  especial  citation. 

PlaintiiTs  in  error  yield  to  the  case  of 
FoUom  V.  Ninety  Six,  but  contend  that  it 
is  open  to  inquiry  what  officers,  under  the 
act  authorizing  the  bonds,  were  the  cor- 
porate agents  or  officers  of  the  township, 
and,  answering  the  inquiry,  say  the  county 
commissioners  were  such  agents  and  officers, 
not  the  county  auditor  and  county  treas- 
urer, and  that,  it  is  contended,  the  circuit 
court  has  so  decided.  The  distinction  that 
[251] plaintiffs  'contend  for,  based  on  the  opinion 
of  the  court,  is  merely  verbal.  The  court 
distinguished  the  duties  of  the  commis- 
sioners from  those  of  the  auditor  and  treas- 
urer, and  expressed  with  emphasis  the  con- 
tinuing duty  of  the  latter.  The  court  said: 
''If  the  contention  that  the  legislature  had 
the  right  to  destroy  the  corporate  existence 
of  the  township  be  true,  we  are  neverthe- 
less confronted  with  the  fact  that  the  in- 
strumentalities and  means  employed  by  the 
legislature,  in  this  instance,  for  the  pur- 
pose of  enforcing  the  collection  of  a  tax, 
are  still   unimpaired."     [131   Fed.  505.] 

The  purpose  of  the  court,  therefore,  was 
to  point  out  the  temporary  duties  of  the 
commissioners,  and  to  emphasize  the  per- 
manent duties  of  the  auditor  and  treasurer 
AS  instrumentalities  of  the  law,  with  a  con* 
tinning  power  to  give  its  remedy  and  pro- 
tection to  the  bonds,  "independent  of  the 
existence  of  the  township."  And  there  can 
be  no  doubt  about  this  from  the  words  of 
the  statute. 

It  is  further  contended  that  the  action 
of  the  court  in  issuing  the  writ  disregard- 
ed article  9  of  the  Constitution  of  1868, 
entitled  "Finance  and  Taxation."  Section 
8  of  the  article  provides  ''that  the  corporate 
authorities  of  counties,  townships,  school 
districts,  cities,  towns,  and  villages  may  be 
vested  with  power  to  assess  and  collect 
taxes  for  corporate  purposes."  And  the 
further  limitation  of  the  power  of  munici- 
pal corporations  to  levy  and  assess  taxes, 
expressed  in  §  6,  article  10,  of  the  Consti- 
ution  of  1895,  to  wit,  "for  educational  pur- 
poses, to  build  and  repair  public  roads, 
buildings,  and  bridges,  to  maintain  and  sup- 
port prisoners,  pay  jurors,  county  officers, 
and  for  litigation,  quarantine,  and  court 
expenses,  and  for  ordinary  county  purposes, 
to  support  paupers  and  pay  past  indebted- 


ness. 
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The  argument  is  that  "the  'corporate 
authorities'  of  the  county  cannot  be  vested 
with  power  to  assess  and  collect  a  tax  for 
township  purposes,  nor  vice  versa.  That 
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power  can  only  be  delegated  to  the  author- 
ities of  the  body  contracting,  or  about  to 
contract,  the  debt."  And  this  ar^ment. 
it  is  contended,  *i8  not  opposed  to  Folsofi^Z^fM 
V.  Ninety  Siw.  There,  it  is  said,  the  valid- 
ity of  the  bonds  was  established,  but  it 
was  not  decided  that  the  "corporate  au- 
thorities" of  the  township  might  be  vested 
with  power  to  assess  and  collect  a  tax  to 
pay  them.  Here  the  question  is,  Can  the  ' 
auditor  and  treasurer,  who  are  state  of- 
ficers, be  made  to  assess  and  collect  a  tax 
which,  under  the  Constitution  and  laws  of 
the  state,  can  only  be  done  by  the  "cor- 
porate  authorities"   of   the   township? 

Plaintiffs'  construction  of  the  case  of 
FoUom  V.  Ninety  8iw  is  too  limited.  It 
takes  from  the  case  about  all  of  its  value. 
The  ease  decided  that  the  bonds  were  issued 
for  corporate  purposes,  and  established 
them  as  a  valid  indebtedness  of  the  township. 
It  proclaimed  the  validity  of  the  laws 
under  which  the  bonds  were  issued,  and 
made  those  laws  and  every  part  of  them 
the  contract  with  the  bondholders.  It  did 
not  occur  to  any  one  to  urge  that,  because 
the  legislature  might  vest  the  township  au- 
thorities with  the  power  to  assess  and  col- 
lect taxes,  such  power  could  not  be  vested 
in  county  officers.  By  clear  implication 
the  contrary  is  decided  in  State  ex  rel. 
Charleston,  C,  ^  C.  R.  Co.  v.  Whitesides, 
30  S.  C.  579,  3  L.  R.  A.  777,  9  S.  E.  661 ; 
State  ex  rel.  Charleston,  C.  d  C.  R.  Co.  v. 
Harper,  30  S.  C.  586,  9  S.  E.  664;  State  em 
rel.  Dickinson  v.  Neely,  30  S.  C.  587,  3  L. 
R.  A.  672,  9  S.  E.  664.  The  offices  of  au- 
ditor and  treasurer  still  exist,  and  through 
them  taxes  are  assessed  and  collected  in 
the  state  of  South  Carolina.  The  case  at 
bar  is  not,  therefore,  like  Heine  v.  Levee 
Comrs.  19  Wall.  655,  22  L.  ed.  223;  or 
Meriweather  v.  Oarrett,  102  U.  S.  498,  26 
L.  ed.  197.  It  is  like  Von  Hoffman  v. 
Quincy  {United  States  ex  rel.  Von  Hoffmam 
v.  Quincy)  4  Wall.  535,  18  L.  ed.  403; 
Qalena  v.  Amy  (Galena  v.  United  States) 
5  Wall.  705,  18  L.  ed.  660;  Seihert  v.  Lewis 
iSeibert  v.  United  States)  122  U.  S.  284, 
30  L.  ed.  1161,  7  Sup.  Ct.  Rep.  1190;  Mobile 
V.  Watson,  116  U.  S.  289,  29  L.  ed.  620,  6 
Sup.  Ct.  Rep.  398,  and  many  others. 

But  plaintiffs  in  error  urge  other  de- 
fenses: (a)  By  an  amendment  of  the  Con- 
stitution in  1903  the  corporate  existence  of 
Township  Ninety-six  was  destroyed,  its  of- 
fices abolished  and  all  its  corporate  agents 
were  removed.  (&)  By  an  act  of  the  leg- 
islature Township  Ninety-six  was  included 
in  Greenwood  county.  At  the  time  the 
bonds  were  issued  it  was  situated  in  Abbe- 
ville county,  (o)  Plaintiffs  in  error  are 
forbidden  by  the  laws  of  the  state  from 
assessing  and  collecting  taxes  for  Ninety- 
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S3>ix  fTownsMp  and  Ihaye  no  power  to  perform 
the  acts  eojoined  upon  them  by  the  judg- 
ment of  the  circuit  court. 

These  defenses  differ  only  in  form  from 
tk)w  which  this  court  held  insufi&cient  in 
the  cases  to  which  we  have  referred,  and 
they  acquire  no  sanctifying  power  because 
one  of  them,  or  all  of  them,  may  be  said  to 
rest  upon  the  Constitution  of  the  state. 
This,  indeed,  is  not  denied.  It  is  asserted 
that  the  obligation  of  the  contract  is  unim- 
piired;  that  the  state  has  done  nothing  but 
exerdae  an  unquestionable  right, — ^the  right 
to  alter  or  destroy  its  corporations. 

The  power  of  the  state  to  alter  or  destroy 
its  corporations  is  not  greater  than  the 
power  of  the  state  to  repeal  its  legislation. 
Excrdse  of  the  latter  power  has  been  re- 
peatedly held  to  be  ineffectual  to  impair 
the  obligation  of  a  contract.  The  repeal 
of  a  law  may  be  more  readily  undertaken 
Utan  the  abolition  of  townships,  or  the 
change  of  their  boundaries  or  the  bound- 
tries  of  counties.  The  latter  may  put  on 
the  form  of  a  different  purpose  than  the 
violation  of  a  contract.  But  courts  cannot 
permit  themselves  to  be  deceived.  They 
will  not  inquire  to  closely  into  the  motives 
fd  the  state,  but  they  will  not  ignore  the 
effect  of  its  action.  The  cases  illustrate 
this.  There  may^  indeed,  be  a  limitation 
'Jp«m  the  power  of  the  court.  This  was 
Heo  and  expressed  in  Heine  v.  Levee  Cotnrs. 
1»  Wall.  655,  22  L.  ed.  223,  and  Meri- 
tfvther  V.  Garrett,  102  U.  S.  498,  26  L. 
«i.  197.  There  is  no  limitation  in  the  case 
It  bar.  A  tax  has  been  provided  for  and 
ti^re  are  officers  whose  duty  it  is  to  assess 
tod  collect  it.  A  court  is  within  the  line 
of  its  duty  and  powers  when  it  directs 
tfcwe  officers  to  the  performance  of  their 
istj:  and  their  objects  upon  which  the  tax 
on  be  laid.  It  is  the  property  within  the 
h«iiMiari«  of  the  territory  that  constituted 
Toiniship  Ninety-six* 

Mt.  Pleastmt  v.  Beckicith,  100  U.  S.  5K, 
li  L.  ed.  699,  and  Mobile  v.  Watson,  116 
r.  S.  2d9,  29  L.  ed.  620,  6  Sup.  Ct.  Rep.  398, 
tre  eases  in  which  municipal  corporations 
had  incurred  indebtedness,  and  afterward 
tiieir  municipal  organization  was  destroyed 
»ad  their  territory  added  to  other  munici- 
palities. It  was  argued  in  those  cases,  as 
i^  is  argued  in  this,  that  such  alteration 
^  destruction  of  the  subordinate  govem- 
(jDQiial  ^diviBions  was  a*  proper  exercise  of 
*^?fi*latiTe  power^  to  which  creditors  had  to 
submit.  The  argument  did  not  prevail.  It 
It  answered,  as  we  now  answer  it,  that 
Rwh  power,  extensive  though  it  is,  is  met 
tad  orercome  by  the  provision  of  the  Con- 
citation  of  the  United  States  which  for- 
hids  a  state  from  passing  any  law  impair- 
i&C  the  obligation  of  contracts.  See  also 
200  U.  S.  U.  S.,  Book  50.       •  30 


Shapleigh  v.  San  Angela,  167  U.  S.  646, 
42  L.  ed.  310,  17  Sup.  Ct.  Rep.  957.  And 
this  is  not  a  limitation,  as  plaintiffs  in 
error  seem  to  think  it  is,  of  the  legislative 
power  over  subordinate  municipalities, 
either  over  their  change  or  destruction.  It 
only  prevents  the  exercise  of  that  power 
being  used  to  defeat  contracts  previously 
entered  into. 

It  is  further  contended  by  plaintiffs  in 
error  that  this  is,  in  effect,  a  suit  against 
the  state.  The  argument  to  support  this 
contention  is  that,  if  the  auditor  and  treas- 
urer are  not  corporate  authorities,  as  it  is 
insisted  the  circuit  court  decided,  they  are 
necessarily  "state  officers,  and,  being  state 
officers,  this  proceeding  is  an  attempt  to 
require  of  the  state  the  performance  of  her 
contract."  The  reasoning  by  which  this  is 
attempted  to  be  sustained  is  rather  round- 
about. It  is  based  in  part  on  distinctions 
which,  it  is  contended,  were  made  by  the 
circuit  court,  and  on  the  assumption  that 
the  circuit  court  decided  that  the  levy  of 
taxes  prescribed  by  §  9  of  the  statute  under 
which  the  bonds  were  issued  was  a  levy  by 
the  legislature,  and  the  taxing  officers  st<\te 
officers.  This  proceeding,  hence,  it  is 
argued,  becomes  a  proceeding  against  the 
state,  and  "the  relief  sought  is  to  require 
of  the  state  the  performance  of  her  con- 
tract" (italics  ours)  by  the  coercion  of  her 
officers  to  the  performance  of  duties  which 
she  has,  by  a  statute,  forbidden.  And,  it 
is  said,  it  may  be  admitted  that  such 
statute  "is  unconstitutional  and  therefore 
void;"  nevertheless,  the  relief  asked  against 
the  officers  is  "  'affirmative  official  action,* 
which  the  political  body  of  which  they  are 
the  mere  servants  has  forbidden  them  to 
exercise,"  and  it  is  not  competent  for  a 
court  to  compel  them  to  exercise,  becixuse 
of  the  immunity  of  the  state  from  suit 
under  the  Constitution  of  the  United  States. 
*To  sustain  these  contentions  an  elaborate  [255] 
argument  is  presented  and  a  number  of 
cases  are  cited.  The  most  direct  of  the 
cases  are  Louisiana  v.  Jumel,  107  U.  S. 
711,  27  L.  ed.  448,  2  Sup.  Ct.  Rep.  128; 
Hagood  v.  Southern,  117  U.  S.  52,  29  L. 
ed.  805,  6  Sup.  Ct.  Rep.  608;  Rolston  v. 
Missouri  Fund  Comrs,  [Rolston  v.  Crit- 
tenden) 120  U.  S.  411,  30  L.  ed.  728,  7  Sup. 
Ct.  Rep.  599;  Re  Ayers,  123  U.  S.  443,  31 
L.  ed.  216,  8  Sup.  Ct.  Rep.  164;  Pennoyer 
V.  McComtaughy,  140  U.  S.  1,  35  L.  ed.  363, 
11  Sup.  Ct.  Rep.  699.  It  would  make  this 
opinion  too  long  to  review  these  cases.  Nor 
is  it  necessary.  It  is  enough  to  say  that 
they  do  not  sustain  the  contentions  of 
plaintiffs  in  error. 

Judgment  affirmed.        ^^ 
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SXTPSEICE  COUBT  OF  THE  VKTOD  StAIBB. 


JOSEPH  O.  CARTER,  William  F.  Allen, 
William  0.  Smith,  Samuel  M.  Damon,  and 
Alfred  W.  Carter,  Trustees  under  the  Will 
of  Bemiee  Pauahi  Bishop,  Deceased,  Plffs- 
in  Err., 

V. 

TERRITORY  OF  HAW  AH. 

(See  8.  C.  Reporter's  ed.  255-257.) 

Public    lands— Hawaiian    ^rant— llshery 

ri8r1itM.»The  grantees  of  land  under  a  patent 
from  the  King  of  Hawaii,  following  an  award 
of  the  Land  Commission^  are  entitled  to  a 
fishery  right  In  the  adjoining  sea  which  they 
and  their  predecessors  in  title  had  enjoyed 
from  time  immemorial,  although  the  fishery 
Is  not  described  in  the  royal  patent,  and  title 
thereto  was  not  established  before  the  Land 
Commission. 

[No.  144.] 

Argued  and  submitted  December  IS,  1905, 
Decided  January  8,  1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment affirming  a  judgment  of  the  Circuit 
Court  of  the  First  Judicial  Circuit  in  that 
territory,  in  favor  of  defendant  in  a  pro- 
ceeding to  establish  a  fishery  right.  Re- 
versed. 

See  same  case  below,  14  Haw.  465. 

The  facts  are  stated  in  the  opinion. 

Mr.  Sidney  M.  Ballon  argued  the 
cause,  and,  with  Messrs.  Benjamin  L.  Marx 
and  J.  J.  Darlington,  filed  a  brief  for  plain- 
tiflfs  in  error. 

Messrs.  Emil  0.  Peters  and  Fred  W. 
Milverton  submitted  the  cause  for  defend- 
ant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  proceeding  to  establish  the 
plaintiffs'  rights  to  a  several  fishery  of  the 
kind  described  in  Daman  v.  Hau^aii,  194 
U.  S.  154,  48  L.  ed.  916,  24  Sup.  Ct.  Rep. 
617,  and  comes  here  under  the  same  cir- 
cumstances as  that  case  did.  The  fishery 
in  question  is  a  sea  fishery  within  the  reef 
in  Waialae  Iki,  island  of  Oahu,  and  is 
claimed  by  metes  and  bounds  in  the  com- 
plaint. The  plaintiffs  are  owners  of  the 
adjacent  land  imder  a  royal  patent  follow- 
ing upon  an  award  of  the  Land  Commis- 
sion, and  the  only  difference  between  this 
case  and  the  former  one  is  that  in  this, 
the  fishery  is  not  described  in  the  royal 
patent,  and  that,  apart  from  the  question 
of  prescription,  upon  which  we  shall  say 
nothing,  the  plaintiffs  have  to  rely  upon  the 
statutes  alone.  They  offered  evidence  at 
the  trial  that,  before  the  action  of  the  King 
in  1839,  those  under  whom  the  plaintiffs 
claim  title  bad  enjqyed,  from  time  imme- 
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morial,  rights  similar  to  those  set  oot  in 
the  statutes,  and  also  that  they  had  bees 
in  continuous,  exclusive,  and  notorions  pot- 
session  of  the  konohiki  right  for  sixty 
years.  They  offered,  in  short,  to  prore  that 
their  predecessor  in  title  was  within  the 
statutes,  and  therefore  owned  the  fish  err. 
it  not  being  disputed  that  if  he  did,  the 
plaintiffs  own  it  now.  The  judge  rejected 
the  evidence,  and  entered  judgment  for  tlie 
defendant,  and,  on  exceptions,  this  jndst 
ment  and  that  in  Damon  v.  Hawaii  werv 
sustained  at  the  same  time,  in  one  opinion, 
by  the  supreme  court.    14  Haw.  465. 

We  deem  it  unnecessary  to  repeat  I  he 
ground  of  our  intimation  in  the  former  ca<^. 
that  the  statutes  there  referred  to  crectwi 
vested  rights.  We  simply  repeat  that,  in 
our  opinion,  such  was  their  effect.  The 
fact  that  they  neither  identified  the  specific 
grantees  nor  established  the  boundaries  i* 
immaterial  when  their  purport  as  a  grant 
or  confirmation  is  decided.  It  is  eaongh 
that  they  afforded  the  means  of  identifira- 
tion,  and  that  presumably  the  boundaries 
can  be  fixed  by  reference  to  existing  *factsl 
or  the  application  of  principles  which  have 
been  laid  down  in  cases  of  more  or 
similar  kind. 

The  omission  of  the  plaintiffs'  predi 
sor  in  title  to  establish  his  right  to  the 
fishery  before  the  Land  bonunissioa  does 
not  prejudice  their  ease.  See  Kemm  t. 
Meek,  6  Haw.  63.  That  ccmunission  was 
established  to  determine  the  title  to  lands 
as  against  the  Hawaiian  government.  In 
practice  it  treated  the  fisheries  as  not  with- 
in its  jurisdiction,  and  it  would  seen  to 
have  been  right  in  its  view.  See  Akmd  w. 
Wong  Ka  Mau,  5  Haw.  91. 

Judgment  reversed. 


(No.  89.) 


BRAINARD  H.  WARNER*  and  Lcmk  IX 
Wine,  Trustees,  et  aL,  Appte^ 

V. 

DAVm    0.    GRAYSON,    Tmstee,    «t    aL 


(No.  90.) 

H.   MAURICE   TALBOTT   and   Frank 

Wood,  Appte., 


V. 


DAVID    0.    GRAYSON,    Trustee,    et    aL 


(Na  439.) 
FRANK  L  WOOD  et  mL,  Appf^ 

V, 

DAVID    0.    GRAYSON,    Trustee,    et 
(See  8.  C  Reporter's  ed.  S57-27t.> 


MOOV.  S. 


1905. 


Wabneb  y.  Gbatson. 
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MMHieBt  BecesMAry  to  bulldlnar  avb- 
•e^aeatly  erected.— The  fact  that  there 
WIS  iK>  tralldlDg  upon  the  property  when  a 
de«d  of  trust  was  executed  conyeylng  the  de- 
Kribcd  property  **with  all  and  singular  the 
improTements,  ways,  easements,  rights,  prlvl- 
Wm,  and  appartenances  to  the  same  helong- 
Its  or  In  anywise  appertaining"  does  not 
prercDt  an  easement  on  the  adjacent  prop- 
erty of  the  grantor,  made  necessary  to  the 
GM  ud  enjoyment  of  an  apartment  house 
Luilt  flash  upon  the  line  of  the  property  de- 
«rr!bfd,  from  passing  under  the  deed,  where 
It  i.u  vlthln  the  knowledge  and  purpose  of 
\i»  parties  that  a  building  should  be  con- 
•tntcted  which  would  be  the  principal  secu- 
rity for  a  loan. 

1  Itortsace— transfer  of  eanity  of  re-> 
4captloB— rlffhts  of  purehauiers.— Pur- 
diasen  of  the  equity  of  redemption  from  the 
pastor  la  a  deed  of  trust,  with  knowledge 
tbat  niefa  deed  covered  the  described  prop- 
erty **wlth  all  and  singular  the  Improye- 
mests,  ways,  easements,  rights,  privileges, 
isd  appartenances  to  the  same  belonging  or 
io  anjwlse  appertaining,"  and  that  the 
rantor  had  so  erected  a  building  thereon 
tittt  an  easement  upon  adjacent  property 
owned  by  him  was  necessary  to  Its  use  and 
esjoyment.  and  that  he  had  attempted  to 
obtain  this  easement  by  release  from  anoth- 
er deed  of  trust  covering  such  adjacent  prop- 
ffty,— bare  no  better  standing  than  their 
sraator  to  claim  tbat  such  easement  did  not 
pan  under  the  deed. 

L  M*rtsaffe—foreclosa  resale  in  en- 
tirttj^^A  sale  In  entirety  of  two  parcels  of 
land  coTered  by  separate  trust  deeds  should 
sot  be  ordered  unless  the  Interests  of  the 
bolders  of  the  equity  of  redemption  and  of 
tte  encumbrancers  require  It 

t  A9»e«l— flnaltty  of  Jndflrment.— A  de- 
cree of  the  court  of  appeals  of  the  District 
of  ColnmbU,  directing  that  two  parcels  of 
Issd  separately  covered  by  trust  deeds  be 
•old  as  an  entirety  or  in  parts.  In  the  dlscre- 
tios  of  the  tmstees.  Is  not  final  for  the  pur- 
pose of  an  appeal  to  the  Supreme  Court  of 
tbe  United  8Utes. 

[Noe.   89,   90,   439.] 

irptei  Dteemher  4,  5, 1905.    Decided  Janu- 
ary 8,  1906, 

TWO  APPEALS  from  the  Court  of  Ap- 
^  petis  of  the  District  of  Columbia  to  re- 
^*  t  decree  affirming  a  decree  of  the  Su- 
pffine  Court  of  the  District  in  a  suit  over 
***  rwpective  rights  of  the  parties  in  prop- 
^J  eoTcied  hy  certain  trust  deeds.  Modi- 
M  hj  holding  that  an  easement  necessary 
^  tke  nse  and  enjoyment  of  a  building 
^'wted  after  one  of  the  deeds  was  executed 
P>^  tinder  such  deed,  and  by  directing 
^t  the  property  be  sold  in  parcels,  and  as 
>o  Bodified  d/^frm^d.    Also  an 

*wa— la  to  whet  fudgmtnU  or  decrees  are 
^  1v  purpoaes  of  review — see  notes  to 
*">«I»  Electric  Light  Co.  v.  Electric  Improv. 
*^'»-  2  C  C.  A.  879 ;  Central  Trust  Co.  v. 
****■»  IT  C.  C.  A.  238 ;  Prescott  &  A.  C.  R. 
^^  ▼  AtcblsoB,  T.  &  8.  P.  R.  Co.  28  C.  C.  A. 
^^:  Gibbons  t.  Ogden,  6  L.  ed.  U.  S.  302 ;  and 
*t^mtt  T.  HemphiU,  49  L.  ed.  U.  8.  1001. 

toou.g. 


APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  entered  on  a  prior  appeal  in  the  same 
suit,  directing  a  sale  of  the  property  as  an 
entirety  or  in  parts,  in  the  discretion  of  the 
trustees.    Diemiased  for  lack  of  finality. 

See  opinion  below,  in  No.  439,  22  App.  D. 
C.  432;  in  Nos.  89,  90,  24  App.  D.  C.  55. 

Statement  by  Mr.  Justice  Days 
These  are  appeals  from  a  decree  of  the 
court  of  appeals  of  the  District  of  Colum- 
bia, affirming  a  decree  of  the  supreme  court 
of  the  District.  The  bill  in  the  original 
case  was  filed  by  Grayson  and  others 
against  Wood,  Talbott,  Duke,  and  others, 
for  the  appointment  of  a  receiver  for  cer- 
tain property  situated  in  Washington, 
known  as  the  Victoria  flats;  also  praying 
an  injunction  to  restrain  the  sale  of  the 
property  by  the  trustees  of  the  first  mort- 
gage; to  have  an  adjudication  of  the  right 
of  an  easement  alleged  to  be  appurtenant 
to  the  property,  and  for  the  sale  of  the 
Victoria  flats  and  certain  property  adja- 
cent thereto,  for  the  marshaling  of  encum- 
brances, and  for  general  relief.  The  facta 
necessary  to  an  adjudication  of  the  case, 
as  we  view  it,  being  principally  those  found 
in  the  court  of  appeals,  are  as  follows: 
Mrs.  Alice  S.  Hill  was  the  owner  of  lots 
1  and  2  in  block  45  of  Hill's  subdivision. 
University  park,  city  of  Washington.  A 
diagram  of  these  lots  is  herewith  given: 
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These  lota  fronted  150  feet  (75  feet  each) 
on  Fourteenth  street,  and  190  feet  on  Well- 
ing place  (now  Douglas  street).  On  Jan- 
uary 13,  1897,  Mrs.  Hill  conveyed  these 
lots  to  Nicholas  T.  Haller.  Haller  intended 
to  erect  an  apartment  house,  which  was 
subsequently  placed  thereon,  and  became 
known  as  the  Victoria  flats.  To  enable  him 
to  build  this  structure,  Haller  negotiated 
a  loan  of  $75,000,  and,  on  January  22, 
1897,  executed  a  deed  of  trust  of  that  date 
to  B.  H.  Warner  and  Louis  D.  Wine,  as 
trustees,  hereinafter  called  the  Warner 
trust,  describing  in  the  deed  the  north  120 
feet  of  the  two  lots,  and  running  west- 
wardly  to  the  depth  of  124  feet,  as 
shown  on  the  plat.  At  the  same  time 
Haller  executed  a  deed  •  of  trust  to  Mc* 
Reynolds  and  Meriweather,  as  trustees, 
hereinafter  known  as  the  McReynolds  trust, 
upon  the  remaining  portion  of-  said  lots 
1  and  2;  to  secure  his  notes  to  the  amount 
of  $12,315.  There  were  no  improvements 
on  the  lots  1  and  2  at  the  time  of  making 
these  deeds  of  trust.  Thereafter  Haller 
erected  the  apartment  house  on  the  por- 
tions of  lots  1  and  2  described  in  the  deed 
of  trust  to  Warner.  In  the  erection  of  the 
building  Haller  htid  become  indebted  to 
mechanics  and  materialmen  in  the  sum  of 
$30,087.65,  and  in  the  further  sum  of 
$10,350  for  borrowed  money.  To  avoid 
mechanics'  liens  on  the  property,  and  to 
secure  the  borrowed  money,  a  second  deed 
of  trust  was  placed  on  the  property  by  the 
same  description  contained  in  the  Warner 
deed,  Grayson  and  Heald  being  the  trustees 

IS60]  named  therein,  hereinafter  *known  as  the 
(i  ray  son  trust,  and  bears  date  December 
20,  1897.  These  deeds  of  trust  were  duly 
recorded.  When  the  Grayson  trust  was 
executed  and  delivered,  the  building  had 
been  erected  by  Haller,  the  mortgagor. 
The  building  contained,  upon  the  south 
and  west  sides,  in  connection  with  which 
an  easement  is  said  to  arise,  a  large  num- 
ber of  doors,  windows,  and  porches,  the 
porches   encroaching  over   the   line   of   the 

I  property  deeded  in  the  McReynolds  trust 
4  feet  and  9  inches;  and  it  is  averred  in 
the  bill,  and  not  denied  in  the  answers, 
that  the  areaways  encroach  5  feet.  There 
are  thirty-six  windows  in  the  west  wall, 
nineteen  in  the  south  wall,  twenty-two 
doors  in  the  west  wall,  five  doors  in  the 
south  wall,  four  cellar  windows  each  in  the 
west  and  south  walls.  It  was  stipulated 
'i  in  the  case  whea  it  went  back  for  final 
decree  in  the  supreme  court  as  follows: 

'*The  areaways  on  the  west,  and  south 
sides  mentioned  by  the  witness,  William 
J.  McClure,  consist  of  excavations  from 
the  surface  of  the  ground  downwards,  pro- 
jecting into  the  cement  walk,  and  protected 
by  wooden  platforms,  on  grade  with  and 
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forming  part  of  the  said  walk,  and  pro- 
vided with  interstices  or  openings  admit- 
ting light  to  the  windows  below. 

"On  the  south  side  of  the  building  there 
is  one  doorway  or  entrance,  and  on  the 
west  side,  four  doorways  or  entrances 
opening  out  upon  the  said  cement  walk, 
and  not  otherwise  accessible  from  the  ex- 
terior of  said  building. 

"On  the  said  west  wall,  projecting  out 
upon  the  said  cement  walk,  there  are  three 
garbage  chutes  for  collection  of  garbage 
from  the  building,  and  two  openings  into 
the  cellar,  through  which  the  coal  supply 
of  the  building  is  received,  the  said  garbage 
chutes  and  coal  cellars  being  accessible 
from  the  exterior  only  by  means  of  the  said 
cement  walk." 

In  both  deeds  of  trust,  in  addition  to 
the  conveyance  of  the  parcels  of  ground 
described,  there  is  the  following  language: 

"Together  with  all  and  singular  the  im- 
provements, ways,  easements,  rights,  priv- 
ileges, and  appurtenances  to  the  same  be- 
longing, or  in  any  wise  appertaining,  and 
all  the  estate,  *right^  title,  interest,  and  [8611 
claim,  either  at  law  or  in  equity,  or  other- 
wise, however,  of  the  parties  of  the  first 
part,  of,  in,  to,  or  out  of  the  said  land  and 
premises,  to  have  and  to  hold  the  said 
land,  premises,  and  appurtenances  unto 
and  to  the  only  use  of  the  parties  of  the 
second  part,  the  survivor  of  them,  his  heirs 
and  assigns." 

A  default  having  been  made  in  the  pay- 
ment of  interest  due  upon  the  notes  secured 
by  the  deeds  of  trust,  it  was  arranged  that 
Warner  and  Wine  were  to  collect  the  rents 
from  the  building,  and  afterwards  Woods 
collected  the  rents  of  the  building  for  a 
while.  There  is  considerable  testimony  in 
the  record  tending  to  show  an  alleged  com- 
bination on  the  part  of  Wood  and  Talbot, 
who  had  acquired  the  interest  of  Haller, 
to  scale  down  the  second,  or  Grayson  and 
Heald,  trust,  and  to  prevent  the  property 
being  sold  advantageously,  all  of  whidi 
we  deem  unnecessary  to  consider  in  de- 
termining the  rights  of  the  parties,  and 
shall  not  undertake  to  state  the  details 
concerning  the  same.  It  appears  that  Hal- 
ler originally  intended  to  place  the  build- 
ing so  as  to  leave  ample  space  on  the  west 
and  south,  between  the  building  and  the 
lines  of  the  lot  as  covered  by  the  trust 
deeds,  but  being  notified  that  a  space  of 
40  feet  must  be  left  on  the  east  of  the 
property  and  20  feet  on  the  north  side, 
because  of  restrictions  in  the  title  of  the 
property,  the  building  was  placed  practi- 
cally on  the  lines  of  the  premises  on  the 
west  and  south,  as  described  in  the  deeds 
of  trust.  The  porches  and  areaways  thus 
I  necessarily  encroached  on  the  adjoining 
property,   as   hereinbefore   stated.      In    tlie 

200  U.  8. 


IW. 


Wabnkb  y.  Qbatson. 


161,  zn 


riev  we  take  of  the  ease,  it  is  important 
to  state  how   Wood   and   Talbot   acquired 
their  interest  ill  the  property.     In  March, 
I8W,  Wood  obtained   from   Haller,   in   ex- 
chio^  for  an  equity  of  Wood's  in  another 
property,  an  undivided  one-half  interest  in 
the  flats  property,  and  Haller  conveyed  the 
premises  as  described  in  the  deed  of  trust 
to  Warner,   together   with   a    10-foot   strip 
of  ground  on  the  south  and  west  sides  of 
\y  buildinjj     (see    plat),    the    deed    being 
ca4e  for  the  same  by  Haller  to  one  Duke, 
Tho  executed  a  declaration   (dated  April  9, 
I]1S98)  that  he  held  the  ^property  in  trust 
for  Hiller  and  Wood,  one  half  each.    About 
the  same  time  an  arrangement  was  under- 
taken to  be  made  by  Haller,  with  the  knowl- 
pcge  of  Wood,  by  the  terms  of  which,  upon 
the    payment     of     $4,000     upon     the     Mc- 
Bejiiold's  trust,  the  10- foot  strip  would  be 
reteased    therefrom,    and    $4,000    was    bor- 
TTved  from  a   bank   upon   the  security   of 
S4,000  of    the    McReynold's    notes,    which 
kan.  not  having  been  paid,  the  release  has 
ftot  been  obtained.     On  the  first  of  April, 
I  1S99,  Talbot  purchased  Haller^s  remaining 
rae-half  interest  in  the  Victoria  flats  prop- 
erty, and   also    one   half   interest   in    that 
eorered    by    the    McReynold's    trust,    and 
Wood   purchased    Haller's    remaining    one- 
klf  interest    in    the    McReynold's    equity. 
Tbe  purchase    price    paid    by    Talbot    was 
$3,100,  and   by    Wood,   for   the   remaining 
(aehdf  interest  in  the  McReynold's  equity, 
t230.    Thus  Wood  and  Talbot  became  the 
oTDen  of   the    equities    of    redemption    in 
both  lots. 

Tiie  supreme  court  gave  the  Warner 
Irist  a  lien  upon  the  10-foot  strip  as  part 
cl  the  mortgage  premises,  a  second  lien 
to  the  Grayson  trust,  and  ordered  the  prop- 
er:} told  as  an  entirety,  at  the  option  of 
tk  trustees  appointed  to  sell. 

Wlen  the  case  was  in  the  court  of  ap- 
pctk.  upon  appeal  from  the  original  decree 
«{  ttie.  that  court  modified  the  decree  below 
ii  w  far  as  it  gave  the  Warner  trust  any 
liea  upon  the  10-foot  strip  on  the  south 
ud  west  sides,  and  ordered  a  decree  in 
k%oT  of  the  Grayson  trust  upon  this  strip 
^  aa  easement,  and  that  the  property  be 
^  as  an  entirety  or  in  parts,  according 
to  the  discretion  of  the  trustees  ordered 
to  sdl.  22  App.  D.  C.  432.  When  the  case 
vest  back  to  the  supreme  court  the  mod- 
i^  decree  of  sale  was  entered,  from  which 
u  appeal  was  taken  to  the  court  of  ap- 
peals, whidi  aflSrmed  the  decree  of  the 
iipreme  court  (24  App.  D.  C.  55),  and 
^^  appeals  were  sued  out  to  this  court. 

Mtttn.  Jolua  Ridoiit  and  Charles  F. 
Cami  argued  the  cause  and  filed  a  brief 
far  Wood  and  Talbott : 

Ii  tbe  United  States  the  English  doctrine 

Mir.  8. 


.of  implied  easements  of  light  and  air  is 
repudiated. 

Kennedy  v.  Bumap,  120  Cal.  488,  40 
L.R.A.  476,  62  Pac.  843;  Hutchins  v. 
Munn,  22  App.  D.  C.  88;  Keiper  v.  Klein, 
51  Ind.  316;  Randall  v.  Sanderson,  111 
Mass.  114;  Keats  v.  Hugo,  115  Mass.  204, 
15  Am.  Rep.  80;  Palmer  v.  Wet  more,  2 
Sandf.  316;  Meyers  v.  Oemmel,  10  Barb. 
537;  Shipman  x.  Beers,  2  Abb.  N.  C.  435; 
Mullen  V.  Strieker,  19  Ohio  St.  135,  2  Am. 
Rep.  379;  Haverstick  v.  Sipe,  33  Pa.  368;  19 
Am.  &  Eng.  Enc.  Law,  p.  118. 

Shepherd  v.  Pepper,  133  U.  S.  626,  33  L. 
ed.  706,  10  Sup.  Ct.  Rep.  438,  was  an 
ordinary  case  for  the  reformation  of  a  deed 
on  the  ground  of  mutual  mistake,  and  had 
nothing  to  do  with  easements  by  impli- 
cation. 

Mr.  B.  W.  Parker  argued  the  cause, 
and,  with  Mr.  R.  Oolden  Donaldson,  filed  a 
brief  for  Warner  and  Wine,  trustees: 

All  improvements  and  betterments  made 
upon  real  estate  by  the  mortgagor  or  those 
claiming  under  him,  after  the  execution  of 
the  mortgage,  inure  to  the  benefit  of  the 
mortgagee,  and  become  a  part  of  the  se« 
curity  for  the  debt. 

10  Am.  &  Eng.  Enc.  Law,  p.  260 ;  16  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  119,  120;  Owen 
V.  Field,  102  Mass.  102;  1  Jones,  Mortg.  % 
681;  Scanlan  v.  Oeddes,  112  Mass.  17;  Snou) 
V.  Orleans,  126  Mass.  466;  Martin  v. 
Beatty,  54  111.  100;  Rice  v.  Dewey,  54  Barb. 
455;  Union  Water  Co.  v.  Murphy's  Flat 
Pluming  Co.  22  Cal.  621 ;  Booraem  v.  Wood, 
27  N.  J.  Eq.  371;  CMlds  v.  Dolan,  5  Allen, 
319;  Holmes  v.  Morse,  50  Me.  102;  Butler 
V.  Page,  7  Met.  40,  39  Am.  Dec.  757 ;  Oraeme 
V.  Oullen,  23  Gratt.  266;  Wharton  v.  Moore, 
84  N.  C.  479;  Shepherd  v.  Pepper,  133  U. 
S.  626,  33  L.  ed.  700,  10  Sup.  Ct.  Rep.  438; 
Frizzell  v.  Murphy,  19  App.  D.  C.  440; 
Janes  v.  Jenkins,  34  Md.  1,  6  Am.  Rep.  300. 

An  implied  grant  of  an  easement  will  be 
sustained  in  cases  of  necessity. 

Evans  v.  Dana,  7  R.  L  306;  Washb.  Ease- 
ments &  Servitudes,  4th  ed.  664;  Powell  v. 
Sims,  5  W.  Va.  1,  13  Am.  Rep.  629;  Turner 
v.  Thompson,  59  Ga.  268,  24  Am.  Rep.  497 ; 
Rennysofis  Appeal,  94  Pa.  147,  39  Am.  Rep. 
777;  Sutphen  v.  Therkelson,  38  N.  J.  Eq. 
318;  Whitney  v.  Olney,  3  Mason,  280,  Fed. 
Cas.  No.  17,595;  Roseu^ll  T.  Pryor,  6  Med. 
116;  Palmer  v.  Fletcher,  1  Lev.  122;  Buss 
V.  Dyer,  126  Mass.  287;  Collier  v.  Pierce, 
7  Gray,  18,  66  Am.  Dec.  453;  Story  v.  Odin, 
12  Mass.  157,  7  Am.  Dec.  46;  John  Han- 
cooh  Mut.  L.  Ins.  Co.  v.  Patterson,  103  Ind. 
582,  53  Am.  Rep.  560,  2  N.  E.  188;  Lamp- 
man  V.  Milks,  21  N.  Y.  605;  Smyles  v.  Hast- 
ings, 22  N.  Y.  217 ;  Cla/wson  v.  Primrose,  4 
Del.  Ch.  643;  Cave  v.  CrafU,  53  Cal.  135; 
Ra/y  y.  Sweeney,  14  Bush,  1,  29  Am.  Rep. 
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SSS iBank  of  Britiah  N.A.v.  Miller,  7  Sawy. 
163,  6  Fed.  545;  Sheets  v.  Selden,  2  Wall. 
177,  17  L.  ed.  822;  Netolpstcich  W.'  L. 
Factory  v.  Batchelder,  3  N.  H.  190,  14  Am. 
Dec.  346;  Rogers  v.  Sinisheimer,  50  N.  Y. 
646;  Hwoens  v.  Klein,  51  How.  Pr.  82  j 
Beihert  v.  Levan,  8  Pa.  383,  49  Am.  Dec. 
524;  Reiners  v.  Young,  38  Hun,  335;  Chraoe 
M.  E.  Church  v.  Dolhins,  153  Pa.  294,  34 
Am.  St.  Rep.  706,  26  Atl.  1120;  United 
States  V.  Appleton,  1  Sumn.  492,  Fed.  Cas. 
No.  14,463. 

Mr,  J.  J.  Darlington  argued  the  cause, 
and,  with  Mr.  Jesse  E.  Potbury,  filed  a  brief 
for  Grayson,  trustee: 

Where  the  owner  of  both  a  quasi-domi- 
nant and  a  quasi-servient  tenement  conveys 
the  former,  retaining  the  latter,  all  such 
continuous  and  apparent  quasi-easements  as 
are  reasonably  necessary  to  the  enjoyment 
of  the  property  pass  to  the  grantee,  giving 
rise  to  an  easement  by  implied  grant. 

Manogue  v.  Bryant,  15  App.  D.  C.  246; 
Janes  v.  Jenkins,  34  Md.  1,  6  Am.  Rep.  300; 
Frizzell  v.  Murphy,  19  App.  D.  C.  440. 

In  Shepherd  v.  Pepper,  133  U.  S.  626,  33 
L.  ed.  706,  10  Sup.  Ct  Rep.  438,  the 
mortgagor  was  not  the  owner  of  the  ad- 
ditional ground  at  the  time  of  the  mortgage, 
though  his  improvement  encroached  upon 
it.  Later  he  gave  a  third  trust  to  secure  his 
promissory  note  to  C,  after  he  had  acquired 
the  quasi-servient  tenement,  so  that,  in  fact, 
C's  mortgage  was  the  only  encumbrance  of 
record  upon  the  additional  ground.  The 
court  held  that  C  took  subject  to  the  prior 
mortgages,  not  only  upon  the  ground  that, 
In  the  preliminary  negotiation,  C  was  in- 
formed that  the  loan  would  be  secured  by 
a  second  mortgage,  but  upon  the  wholly  dis- 
tinct and  independent  ground  that  the  prior 
mortgages  described  the  premises  "together 
with  all  the  improvements,  ways,  ease- 
ments, rights,  privileges,  and  appurten- 
ances to  the  same  belonging  or  in  anywise 
appertaining,  and  all  the  estate,  right,  title, 
interest,  and  claim  whatsoever,  whether  at 
law  or  in  equity,  of  the  said  parties  of  the 
first  part,  of,  in,  to,  or  out  of  .the  said 
piece  or  parcel  of  land  and  premises.** 

It  is  true  that  in  Shepherd  v.  Pepper, 
tupra,  Mrs.  Gray  was  only  a  mortgagee,  and 
not  the  grantee  in  fee  of  sublot  A;  but  it 
cannot  be  contended  that  a  grantee  who 
obtains  his  deed  not  merely  with  con- 
structive, but  with  actual,  knowledge,  full 
and  complete  in  all  respects,  of  the  exact 
situation,  and  who  takes  it  upon  the 
avowed  "process  of  reasoning**  that,  in  his 
hands,  the  premises  will  not  be  subject  to 
the    legal    and    moral    obligataona    of    his 
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grantor,  stands  upon  a  better  footing  than 
a  mortgagee,  or  can  claim  to  be  consider-ed 
an  innocent  purchaser  without  notice. 

Upon  the  principle  of  construction  that, 
where  a  man  grants  a  thing,  he  grants  it 
with  everything  necessary  to  its  enjoyment, 
a  grant  by  the  owner  of  a  tenement  will 
pass  to  the  grantee  all  those  continuous 
and  apparent  quasi-easements  which  are 
necessary  to  the  reasonable  enjoyment  of 
the  property  granted,  and  which  are,  at  the 
time  of  the  grant,  used  by  the  owner  of  the 
entirety  for  the  benefit  of  the  part  granted, 
these  being  regarded  as  easements  ap- 
purtenant to  the  land  granted. 

14  Cyc.  Law  &  Proc.  p.  1166. 

In  order  that  such  an  easement  may  pass 
by  implication,  it  must  be  annexed  to  the 
estate  granted,  must  be  reasonably  neces- 
sary for  the  beneficial  enjoyment  of  the 
same,  and  must  be  in  open,  apparent,  and 
continuous  use  at  the  time  of  the  grant  (14 
Cyc.  Law  &  Proc.  p.  1168;  Dunklee  ▼. 
WiUon  R,  Co.  24  ^.  H.  489),  all  of  which 
conditions  concur  in  the  case  at  bar. 

Open,  visible  ditches  (14  CTyc.  Law  ft 
Proc.  pp.  1169,  1172,  et  seq,;  Thayer  t. 
Payne,  2  Gush.  327;  McElroy  v.  McLeay, 
71  Vt.  396,  45  Atl.  898;  Btuyveawnt  ▼• 
Early,  58  App.  Div.  242,  68  N.  Y.  Supp. 
752;  Sanderlin  v.  Baaster,  76  Va.  299,  44 
Am.  Rep.  165;  Quintan  v.  liohle,  75  Cal. 
250,  17  Pac.  69) ;  a  furnace  flue  {IngaXs  v. 
Plamondon,  75  Dl.  118)  ;  an  alley  way 
{Cihak  V.  Klekr,  117  111.  643,  7  N.  E.  Ill; 
Bums  V.  Gallagher,  62  Md.  462) ;  a  water 
ditch  and  water  rights  {Cave  v.  Crafts,  53 
Cal.  135) ;  rights  of  way  {Ellis  v.  Bassett, 
128  Ind.  1 18,  25  Am.  St.  Rep.  421,  27  N.  K. 
344;  McTavish  v.  Carroll,  7  Md.  352.  61 
Am.  Dec.  353) ;  stairways  in  a  building 
{Calloway  v.  Bonesteel,  65  Wis.  79,  56  Am. 
Rep.  616,  26  N.  W.  262;  Geihle  v.  Smithy 
146  Pa.  276,  28  Am.  St.  Rep.  796,  23  AU. 
437 ) ;  a  flow  of  water  forced  from  vendor's 
premises,  through  pipes,  to  the  premises 
of  the  vendee  {Toothe  v.  Bryce,  50  N.  J. 
Eq.  589,  25  Atl.  182)  ;  a  portion  of  a  build- 
ing projecting  upon  the  land  retained  by 
the  vendor  {New  York  C.  d  H,  R,  R.  Co. 
V.  Needham,  29  Misc.  435,  61  N.  Y.  Supp. 
992), — ^have  all  been  held  to  be  subjects  of 
implied  easements. 

Nor,  according  to  the  weight  of  authority, 
is  a  strict  or  indispensable  necessity  the 
condition  of  such  implication;  it  is  sufll- 
cient  if  the  necessity  be  such  as  to  render 
the  easement  necessary  for  the  convenient 
and  comfortable  enjoyment  of  the  property, 
and  as  it  existed  before  the  severance  was 
made. 

14  Cyc.  Law  ft  Proc.  p.  1171. 
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In  IngaU  t.  Plamondon,  supra,  reason- 
aUe  necessity  is  held  to  be  the  proper  rule; 
in  Cihak  v.  Klekr,  supra,  that  the  ease- 
ments  shall  be  highly  convenient  and  bene- 
fidal;  in  MitcheU  v.  Seipel,  53  Md.  264, 
36  Am,  Rep.  404,  and  in  Eliason  v.  Orove, 
Si  Md.  226,  36  Atl.  844,  that  it  shall  be 
reuonably  necessary;  in  John  Hancock 
Mut.  L,  Ins.  Co,  V.  Patterson,  103  Ind.  582, 
53  Am.  R«p.  550,  2  N.  E.  188;  Irvine  v. 
UtCrmry,  108  Ky.  495,  49  L.R.A.  417,  66 
S.  W.  966;  Fremont,  E,  d  M.  Y alley  R.  Co. 
T.  Gayton,  67  Neb.  263,  93  N.  W.  163 ;  and 
Qrcer  v.  Van  Meter,  54  N.  J.  Eq.  270,  33 
AtL  794,  that  it  shall  be  necessary  to  the 
baiefidal  enjoyment  of  the  premises  grant- 
ed; and  in  Havens  v.  Kleins  51  How.  Pr. 
82,  that  it  shall  be  necessary  to  the  enjoy- 
mott,  and  clearly  intended  from  the  cir- 
enmstanees  existing  at  the  time  when  the 
conrejrance  was  made. 

light  and  air  are,  under  proper  circum- 
stances, proper  subjects  of  implied  ease- 
■ents. 

Morrison  v.  King,  62  111.  30;  Cherry  v. 
Si^n,  11  Md.  1;  Janes  v.  Jenkins,  supra; 
Story  V.  Odin,  12  Mass.  157,  7  Am.  Dec. 
46;  John  Hancock  Mut.  L.  Ins.  Co.  v.  Pat- 
terson, Oreer  v.  Van  Meter,  and  Irvine  v. 
McCreary,  supra;  and  see  Lampman  v. 
MUks,  21  N.  Y.  505. 

An  implied  grant  of  an  easement  of  light 
Till  be  sustained  in  cases  of  real  necessity, 
tliough  denied  when  it  appears  that  the 
claimant  may,  at  a  reasonable  cost,  substi- 
tote  other  lights  for  his  building. 

Turner  t.  Thompson,  53  Ga.  273,  24  Am. 
Bep.  497;  Rennyson's  Appeal,  94  Pa.  147, 
39  Am.  Rep.  777. 

Where  necessary  to  the  enjoyment,  and 
dearly  intended  from  the  circumstances  ex- 
isting at  the  time  the  conveyance  was  made, 
in  easement  for  light  and  air  will  pass  by 
implication. 

Bavtns  T.  Klein,  supra;  Spies  v.  Damm, 
W  How.  Pr.  293;  0*Neill  v.  Breese,  3  Misc. 
219,  23  N.  Y.  Supp.  526 ;  United  States  v. 
Ip^on,  I  Sumn.  492,  Fed.  Cas.  No.  14,- 
463:  Maynard  v.  Esher,  17  Pa.  222;  Dill 
T.  Board  of  Education,  47  N.  J.  Eq.  421, 
10  LZJl  276,  20  Atl.  739;  Pou)eU  v.  Sims, 
5  W.  Va.  1,  13  Am.  Rep.  629;  Holloway  v. 
Bouthma^,  139  N.  Y.  390,  34  N.  E.  1047, 
1062. 

Mr.  Justice  Day,  after  making  the  fore- 
goiof  statement,  delivered  the  opinion  of 
tike  eoort: 

These    appeals    raise    practically    three 


1st  Was   the   Warner   trust  entitled   to 
•a  easement,  and,  if  so,  to  what  extent,  in 
t^e  lands  on  the  south  and  west  of  the  fiats 
bailding? 
toon.  8. 


2d.  Was  the  Grayson  trust  entitled  to  a 
like  easement  in  the  same  premises?  and, 

3d.  Was  the  property  properly  authorized 
to  be  sold  as  an  entirety,  in  the  discretion 
of  ^the  trustees? 

As  to  the  first  proposition,  the  supreme 
court  was  of  opinion  that  the  Warner 
trust  was  entitled  to  10  feet  on  the  south 
and  west  sides  of  the  property.    The  court  v 

of  appeals  was  of  the  opinion  that,  as  the 
lots  were  not  built  upon  at  the  time  when 
the  deed  of  trust  was  executed,  and  it  was 
not  then  known  that  an  easement  would 
be  necessary  to  the  enjoyment  of  the  prop- 
erty as  constructed,  the  Warner  trust  took 
only  the  conveyances  of  the  land  by  metes 
and  bounds,  without  an  easement,  which 
that  court  heI4  arose  from  the  manner  in 
which  the  building  and  its  appurtenances 
were  subsequently  constructed  and  used. 

The  record  discloses  that  the  loan  secured 
by  the  Warner  trust  was  made  for  the  pur- 
pose of  erecting  a  hotel  or  apartment  build- 
ing.    It  is  established  that  the  first  pur- 
pose of  the  proprietor  was  to  construct  the 
building  so  as  to  leave  an  adjacent  space 
and  way   for   its   accommodation   and   use, 
between  *it8  outer  walls  and  the  lot  lands [268] 
adjacent  on  the  west  and  south.    This  pur- 
pose   was    changed    upon   notificatio.n    that 
restrictions    in    the    title   of    the   property 
required  the  building  to  be  set  back  from 
the   streets.     The   building  was   thereupon 
constructed  by  the  mortgagor  in  the  man- 
ner shown.    The  deed  of  trust  was  a  mort- 
gage security,  and  Haller  continued  to  be 
the  owner  of  the  property  to  the  full  extent 
of  the  lots.    The  building  was  constructed 
in  such  wise  that  the  use  of  some  of  the 
adjacent  property,  even  independent  of  an 
easement  for  light  and  air,  was  absolutely 
necessary  to  the  use  and  enjoyment  of  the 
building  as   constructed.     It  did  not  need 
the  expert  testimony  which  was  introduced 
in  the  case  to  establish  the  fact  that  if  an- 
other   structure    should    be    erected,    prac- 
tically even  with  the  wall  of  the  building, 
it  would  prevent  access  to,  and  greatly  im- 
pair the  use  of,  the  south  and  west  sides 
thereof.     It  would  require  the  closing  of 
the  areaways,  the  shutting  of  the  windows 
and    doors,    and    must   necessarily   greatly 
depreciate  the  value  of  the  property.     The 
Warner     trust     contained     the     language 
(above    quoted),    conveying    the    described 
premises,    with    all    and    singular   the    im- 
provements, ways,  easements,  rights,  priv- 
ileges, and  appurtenances  to  the  same  be- 
longing  or   in   anywise  appertaining,   etc., 
to  have  and  to  hold,  to  the  second  party, 
their  heirs  and  assigns.     It  is  true  that 
there  was  no  building  upon  the  property 
at  the  time  when  this  deed  of  trust  was* 
executed,  but  it  is  equally  true  that  it  was 
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within  the  knowledge  and  purpose  of  the 
parties  that  a  building  should  be  con- 
structed, which  would  be  the  principal 
security  for  the  money  loaned.  And  no 
one  disputes  that,  when  Haller  construct 
the  building  upon  the  property,  it  became 
immediately  subject  to  the  mortgage.  He 
was  the  owner  of  the  adjacent  premises,  and 
when  he  abandoned  the  design  to  leave  suffi- 
cient space  about  the  building  for  its 
proper  use  and  enjoyment,  and  erected  it 
in  such  manner,  and  so  close  to  and  over- 
lapping upon  other  parts  of  his  own  prop- 
erty, as  to  require  the  tise  of  an  easement 
therein  in  order  to  occupy  the  building, 
and  permit  the  enjoyment  and  use  of  it  as 
(869]  constructed,  we  *8ee  no  reason  why  the  ex- 
press language  of  the  conveyance  above 
quoted  would  not  carry  with  the  building 
thus  constructed  the  improvements,  ways, 
appurtenances,  rights,  and  privileges  neces- 
sary to  the  enjoyment  of  the  same.  The 
principle  upon  which  subsequent  buildings 
and  fixtures  annexed  to  the  realty  become 
a  part  thereof  for  the  benefit  of  the  mort- 
gagee is  thus  stated  in  Butler  v.  Page,  7 
Met.  40,  39  Am.  Dec  767: 

"All  buildings  erected  and  fixtures  placed 
on  mortgaged  premises,  by  the  mortgagor, 
must  be  regarded  as  permanently  annexed 
to  the  freehold.  They  go  to  enhance  the 
value  of  the  estate,  and  will  therefore  inure 
to  the  benefit  of  the  mortgagee,  so  far  as 
they  increase  his  security  for  his  debt; 
and  to  the  same  extent  they  enhance  the 
value  of  the  equity  of  redemption,  and 
thereby  inure  to  the  benefit  of  the  mort- 
gagor. Winalow  v.  Merchants  Ins.  Co.  4 
Met.  306,  38  Am.  Dec.  368.  There  is  no 
necessity  to  adopt  any  liberal  rule  in  re- 
gard to  fixtures,  to  enable  a  mortgagor  to 
remove  what  he  has  erected  at  his  own  ex- 
pense; because,  he  has  the  full  benefit  of  all 
such  improvements  when  he  regains  the 
estate  by  redemption,  which  he  may  do, 
simply  by  payment  of  his  actual  debt.  The 
general  rule  of  the  common  law,  therefore, 
that  what  is  fixed  to  the  freehold  becomes 
part  of  the  realty,  and  passes  with  it,  has 
its  full  effect  in  regard  to  things  erected 
on  the  land  by  an  owner  who  subsequently 
mortgages  the  land,  and  also  in  regard  to 
things  erected  by  the  mortgagor  after  the 
mortgage." 

To  the  same  effect  is  Oraeme  v.  Cullen, 
23  Gratt;  266.  Had  Haller  not  owned  the 
surrounding  premises,  but  acquired  the  ad- 
jacent 10-foot  strip  with  a  view  of  remedy- 
ing the  fault  which  he  had  committed  in 
putting  the  building  flush  upon  the  line, 
and  constructed  his  building  so  as  to  make 
the  easement  necessary  to  its  use,  we  think 
there  could  be  no  question  that  the  ease- 
ment thus  acquired  would  inure  to  the 
benefit  of  the  mortgagee.  Such  is  the  prin- 
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ciple  stated  in  HankeyY,  Clark,  110  Mass. 
262.  In  that  case,  tenants  in  common 
owned  two  adjoining  tracts  of  land  on  a 
river,  the  lower  one  'subject  to  a  mortgage.  [270] 
They  sold  the  upper  tract,  reserving  to 
themselves,  their  heirs  and  assigns,  the 
right  to  draw  water  from  a  reservoir  on 
the  upper  for  the  use  of  the  lower  (mort- 
gaged) tract.  The  equity  of  redemption 
of  one  of  them  in  the  lower  tract  was  sold 
and  vested  in  A,  who  also  acquired  title  in 
that  tract  through  mesne  conveyancea  under 
a  foreclosure  of  the  mortgages.  The  court 
held  that  A  was  vested  with  the  title  to 
draw  water  from  the  reservoir  imder  the 
reservation.  The  court  said:  "Incorporeal 
rights  of  this  description,  acquired  by  the 
mortgagor  subsequent  to  the  date  of  the 
mortgage,  for  the  permanent  impr6vement 
of  the  estate,  and  annexed  by  the  terms  of 
the  conveyance  to  the  realty,  may  be  con- 
sidered as  passing  to  the  mortgagee  by  the 
foreclosure,  to  be  exercised  by  him  at  his 
election.  There  is  no  reason  why  incor- 
poreal rights  annexed  to  the  realty  should 
not  inure  to  the  benefit  of  the  mortgage 
security  in  the  same  manner  as  improve- 
ments in  the  nature  of  fixtures  inure. 
Winalou?  v.  Merchants  Ins.  Co.  4  Met.  306, 
310,  38  Am.  Dec.  368.  Until  foreclosure 
the  mortgage  is  deemed  a  lien  or  charge, 
subject  to  which  the  estate  may  be  con- 
veyed, improved,  and  in  other  respects 
dealt  with  as  the  estate  of  the  mortgagor." 
We  cannot  see  that  it  makes  any  difference 
in  principle  that  the  easement  in  the  present, 
case  is  annexed  by  the  mortgagor  by  neces- 
sity, as  the  result  of  the  manner  in  which 
he  has  improved  the  property.  It  is  not 
contended  that,  as  against  the  McReynolda 
trust,  created  at  the  same  time  with  the 
Warner  trust,  and  before  the  erection  of 
the  building,  an  easement  was  acquired  in 
this  strip,  but  we  are  now  dealing  with 
rights  in  the  property  as  between  Haller 
and  the  mortgagee;  and  we  think  the  grant- 
ing clause  quoted  above  included  not  only 
the  improvements,  ways,  and  easements 
upon  the  property  at  the  time,  but  such  as 
became  necessarily  appurtenant  thereto 
upon  the  adjacent  property  of  the  grantor, 
because  of  the  structure  which  he  has 
placed  upon  the  premises,  to  the  enjoyment 
of  which  these  privileges  and  rights  are 
essential.  As  to  the  extent  of  this  ease- 
ment, the  conduct  of  the  parties  in  under- 
taking to  acquire  10  feet,  for  the  obvious 
purpose  of  *ljiifl  easement^  the  overhanging  [271] 
porches,  the  encroaching  areas,  seem  to  us 
to  make  10  feet  a  reasonable  width,  and  no 
more  than  is  properly  necessary.  The  un- 
loading of  coal,  the  carrying  away  of 
garbage,  and  other  necessary  usages,  could 
hardly  be  accomplished  in  a  narrower 
space.    In  this  view  of  the  case  we  find  it 
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unnecessary  to  treat  this  as  an  easement 
eidnsi^elj  for  light  and  air,  or  to  enter 
■pc<a  a  discussion  of  the  doctrine  of  eose- 
'  fents  by  implication.  Nor  is  it  an  answer 
ttf  the  effect  of  this  annexation  to  the  prop- 
erty of  the  easement  and  rights  resulting 
frcm  the  manner  of  improving  the  premises 
cKTcyed  to  say  that  Haller,  as  the  owner, 
euold  not  create  an  easement  for  himself  in 
hii  own  land.  The  question  here  is,  What 
u  the  effect  of  his  conveyance,  and  what 
ki«  be  added  to  the  realty  in  favor  of  his 
^mtee  in  the  mortgage?  We  think  he 
ajioexed  not  only  the  building,  but  the 
ngbu  and  privileges  in  his  adjacent  land, 
eu^Gtial  to  its  enjoyment. 

1  As  to  the  Grayson  trust.  In  addition 
to  the  discussion  already  had  as  to  the 
n^ht  of  the  Warner  trust  to  have  an  ease- 
iKst  in  this  strip,  it  is  admitted  that  when 
tiv  GraysoQ  trust  was  executed  the  build- 
:£^  uas  up,  the  easement  was  in  actual  use, 
isd,  it  is  apparent,  had  become  necessary 
to  the  building  as  constructed.  The  pur- 
^D^  of  Haller  to  use  this  part  of  the  prop- 
ertj  for  the  purposes  stated  is  manifested 
io  rhat  he  had  done,  and  the  subsequent 
parehasers  of  the  equity  took  with  full 
entice,  not  only  of  the  language  of  the  re- 
errdfd  deed  of  trust,  but  had  actual  notice 
it  tbe  condition  of  the  property.  We  think 
V^h  feature  of  the  case  comes  clearly  with- 
in tbe  doctrine  ruled  in  Shepherd  v.  Pepper^ 
133  U.  S.  626,  650,  33  L.  ed.  706,  715,  10 
bop.  Ct.  Rep.  438.  It  is  important  to  note 
ia  this  connection  that  counsel  for  the 
Gnrson  trust  do  not  dispute  the  right  of 
t>  Warner  trust  to  have  a  lien  upon  the 
e^fieownt  in  the  10-foot  strip,  and  states 
tiat  be  does  not  desire  to  l^  heard  upon 
t*at  sobject.  The  persons  contesting  that 
n^ht  (and  as  well  the  right  ol  Grayson) 
u  this  court  are  Wood  and  Talbot,  the 
^^icoessors  of  Haller,  and,  upon  the  facts 
^bovn,  standing  in  his  shoes,  and  with  full 
><i«  of  the  necessity  of  this  right  of  way 
^ft  euement  to  the  use  of  the  'property,  and 
Halier's  attempt  to  obtain  it  by  release 
^T^m  the  McReynolds  and  Merriweather 
in^  It  was  subsequently  specifically  cov- 
wed  in  the  conveyance  in  trust  for  Haller 
ud  Wood  to  Duke,  and  it  is  admitted  in 
t^  answer  of  Wood  and  Talbot  that  it  was 
^  original  intent  to  so  place  the  build- 
er as  to  give  room  about  it;  the  rights 
of  Wood  and  Talbot  are  no  higher  or  better 
»  agiinst  either  Warner  or  Grayson  than 
tier's  from  the  facts  presented  in  this 
cue. 

Third.  Was  tbe  decree  right  in  ordering 
the  sale  of  the  property  in  its  entirety,  in 
^  diwrrction  of  the  trustees?  Sales  are 
^  ordered  in  entirety  when  the  interests 
^  tbe  mortgagors  and  encumbrancers  re- 
•pire  it.     Shepherd  v.  Pepper,   133  U.  S. 
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626,  651,  33  L.  ed.  706,  715,  10  Sup.  Ct 
Rep.  438,  and  the  authorities  there  cited. 
In  this  case,  counsel  for  the  Grayson  trust 
states  in  his  brief  that  he  does  not  insist 
upon  such  sale  as  an  entirety,  and,  in  the 
draft  of  a  decree,  as  submitted  by  him,  no 
such  sale  is  provided  for.  In  the  view  we 
have  taken  of  this  case,  we  cannot  see  that 
the  first  encumbrance,  the  Warner  trust, 
requires  such  a  sale  to  protect  that  interest. 
There  is  no  dispute  as  to  the  lien  of  the 
McReynolds  trust  upon  the  property  de- 
scribed in  their  deed;  as  against  it  no  ease- 
ment is  claimed.  We  see  no  reason  why, 
with  adequate  protection  for  the  Mc- 
Reynolds trust,  in  a  sum  to  be  found  suffi- 
cient in  the  court  executing  the  decree,  to 
be  retained  out  of  the  purchase  money  of 
the  flats  property  with  an  easement  in  the 
10-foot  strip,  the  flats  may  not  be  sold  with 
the  10-foot  strip  as  one  piece,  and  the  re- 
mainder of  the  property  as  another.  Such 
a  form  of  decree  is  suggested  in  the  brief 
of  the  counsel  for  the  Grayson  trust,  and  • 

no  encumbrancer  seems  to  object  to  it,  and 
the  holders  of  the  equity  of  redemption  in- 
sist upon  a  separate  sale.  We  think  it 
would  be  the  fairer  way  to  all  concerned 
to  order  the  sale  of  the  property  as  herein 
indicated. 

We  therefore,  upon  the  whole  case,  mod- 
ify the  decree  of  the  court  of  appeals  in 
respect  to  the  Warner  trust  and  the  10- 
foot  strip,  and  as  to  the  sale  of  the  prop- 
erty as  an  entirety,  as  'hereinbefore  stated.  [273] 
In  other  respects  the  judgment  of  the  Court 
of  Appeals  ia  affirmed. 

This  disposes  of  the  appeals  in  Nos.  89 
and  00,  which  were  taken  from  the  last 
and  final  decree  in  the  court  of  appeals. 
The  appeal  in  No.  439  was  taken  from  the 
decree  of  the  court  of  appeals  remanding 
the  case  to  the  supreme  court,  which  was 
not  final,  and  it  is  therefore  dismissed. 
The  other  appeals  raise  all  the  questions 
made  in  the  case. 


U.  X.  GUNTER.  JR..  Attorney  General  of 
the  State  of  South  Carolina,  et  al,, 
Appia., 

V, 

ATLANTIC     COAST     LINE     RAILROAD 

COMPANY. 

(  See  S.   C.  Reporter's  ed.  273-293.) 

1.  Snlta    Avalnat    atate— consent.— County 

Note. — On  tuita  againat  a  atate — see  notes 
to  Murdodc  Parlor  Grate  Co.  v.  Com.  8  L.R.A. 
399;  Carr  v.  State,  11  L.R.A.  370;  Beers  ▼. 
Arkansas,   16   U   ed.    U.    8.    991;    Hans    y. 

47T 


SUPBBMS  COUBT  OF  THB  UNITED  STATES. 


Oct.   TtiaM, 


treasurers  sought  to  be  enjoined  from  eoUeot- 
Ing  state  taxes  because  of  an  asserted  con- 
tract exemption  from  taxation  were  endowed 
with  the  power  to  submit  the  rights  of  the 
■tate  to  judicial  determination  by  a  provi- 
sion of  the  statute  under  which  the  taxes 
were  levied,  that  If  the  state  Is  Interested  In 
the  revenue  involved  in  actions  against  coun- 
ty auditors  and  treasurers  for  performing  or 
attempting  to  perform  their  duties,  the  state 
auditor  shall  be  informed,  who  shall,  in  turn, 
notify  the  attorney  general,  "who  shall  de 
fend  said  action  for  and  on  behalf  of  the 
■tate." 
2.  Jadirment  —  res  Jadlcata  —  matters 
ivhlch  mlsrht  hATe  been  Iltlvated.— 
All  defenses  then  existing  to  the  contract 
exemption  from  state  taxation,  asserted  In 
a  suit  in  a  Federal  circuit  court  to  enjoin  the 
collection  of  the  tax,  whether  brought  to  the 
attention  of  the  court,  or  waived,  were  fore- 
closed by  the  decree  establishing  such  ex- 
emption. 

8.  Coorts— state  doctrine  of  res  Jodl- 
cata  as  i*ule  of  decision  In  Federal 
courts.— A  decree  of  a  Federal  circuit  court 
In  a  suit  Involving  rights  protected  by  the 
Constitution  of  the  United  States  must  be 
given,  in  the  Federal  courts,  the  force  and 
effect  to  which  It  is  entitled  under  the  prin- 
ciples of  rea  judicata  as  settled  by  the  Su- 
preme Court  of  the  United  States,  although 
they  may  differ  from  the  doctrine  announced 
by  the  courts  of  the  state  in  which  the  cir- 
cuit court  was  sitting. 

4»  Jads>nient— res  Jadlcata— taxes  of 
otber  rears.— A  decree  enjoining  the  collec- 
tion of  taxes  because  of  a  contract  exemp- 
tion from  taxation  Is  as  controlling  on  future 
taxes  as  ou  the  particular  taxes  to  which  the 
suit  related. 

0.  Suits  aorainst  state— enjoining  pro^ 
ceedinsrs  In  state  courts.- Ancillary  re- 
lief In  a  Federal  circuit  court  by  way  of 
Injunction,  in  aid  of  a  decree  in  a  suit  over 
the  validity  of  state  taxation,  In  which 
jurisdiction  as  to  the  state  and  its  officers 
bad  been  acquired  as  the  result  of  the  vol- 
untary action  of  the  state  in  submitting  Its 
rights  to  judicial  determination,  is  not  for- 
bidden either  by  U.  S.  Const.,  11th 
Amend.,  as  a  suit  against  a  state,  or  by 
U.  S.  Rev.  Stat,  f  720,  U.  S.  Comp.  Stat 
1001,  p.  581,  forbidding  the  granting  of  the 
writ  by  any  court  of  the  United  States,  to 
stay  proceedings  in  any  state  court,  except 
in  bankruptcy   proceedings. 


O.  In Junetloa— remedy  at  law.— The  ex- 
istence of  an  adequate  remedy  at  law  cannot 
successfully  be  urged  to  defeat  ancillary  re- 
lief by  way  of  Injunction  In  aid  of  a  decree 
enjoining  the  collection  of  state  taxes,  sinc« 
that  question  waa  foreclosed  by  the  original 
decree. 


7.  Injunction— against  Illegal  taxation— 
necessitT  of  tender.— The  rule  that  ten- 
der of  the  valid  portion  of  a  tax  la  a  condi- 
tion precedent  to  relief  by  Injunction  against 
Illegal  taxation  cannot  be  invoked  to  defeat 
injunctive  relief  in  aid  of  a  decree  enjoin- 
ing the  collection  of  state  taxes,  where  all 
questions  concerning  the  part  of  the  tax  not 
covered  by  the  original  decree  were  elimi- 
nated from  the  controversy. 

[No.  88.] 

Argued  Deoemher  1,  4,  t90S,    Decided  Jai^ 

uary  15,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  South 
Carolina  to  review  a  decree  granting  injunc- 
tive relief  in  aid  of  a  prior  decree  enjoin- 
ing the  collection  of  state  taxes  because  of 
a  contract  exemption  from  taxation.  Af* 
firmed. 

The  facts  are  stated  in  the  opinion. 

Afr.  W.  F.  StoTeiuion  argued  the  cause, 
and,  with  Messrs,  Stevenson  d  Matheson^ 
filed  a  brief  for  appellants: 

Conferring  the  "powers,  rights,  and  priv- 
ileges" of  the  Northeastern  Railroad  Com- 
pany upon  the  Cberaw  k  Darlington  Rail- 
road Company  did  not  confer  an  exemption 
from  taxation  enjoyed  by  the  former  on  the 
hitter. 

Phoenia  F,  rf  if.  Ins,  Co,  ▼.  Tennessee, 
161  U.  S.  175,  40  L.  ed.  660,  16  Sup.  Ct. 
Rep.  471;  Tucker  ▼.  Ferguson,  22  WalL 
527,  22  L.  ed.  806. 

There  can  be  no  contract  without  a  con- 
sideration, and  in  this  case  there  was  no 
consideration. 

Orand  Lodge  F.  d  A,  M,  y.  New  Orleans, 
166  U.  S.  146,  41  L.  ed.  951,  17  Sup.  Ct. 
Rep.  523;  Christ  Church  u.  Philadelphia 
County,  24  How.  300,  16  L.  ed.  602;  Tuck- 
er  V.  Ferguson,  supra;  West  Wisconsin  R, 


Iiouisiana.  33  L.  ed.  U.  S.  842 ;  and  Tlndall  v. 
Wesley,  13  C.  C.  A.  165. 

On  concluaiveneaa  of  judgments  generallu — 
see  notes  to  Sharon  v.  Terry,  1  L.R.A.  572 ; 
Bollong  V.  Schuyler  Nat  Bank,  3  L.B.A.  142; 
Wiese  V.  San  Francisco  Musical  Fund  Soc.  7 
L.  R.  A.  677;  Morrill  v.  Morrill,  11  L.R.A. 
166;  Bank  of  United  States  v.  Beverly,  11  L. 
ed.  U.  S.  76;  Johnson  Steel  Street  Hall  Co.  v. 
Wharton,  38  L.  ed.  U.  S.  429;  and  Southern 
P.  U.  Co.  V.  United  States,  42  L.  ed.  U.  S.  355. 

Aa  to  concluaivcncaa  and  effect  of  judgmenta 
as  heticeen  Federal  and  state  courts — see  notes 
to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Morgan, 
21  C.  C.  A.  478;  and  Union  &  Planters'  Bank 
V.  MemphlR.  49  C.  C.  A.  468. 

Aa  to  state  tfecisiona  and  laws  as  rules  of 
deci8ion  in  Fcdcial  courts — see  notes  to  Wil- 
son V.  Perrin.  11  C.  C.  A.  71;  Hill  v.  HIte, 
29  C.  C  A.  663;  Orlffln  v.  Overman  Wheel  Oa. 
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9  C.  C.  A.  648:  BImendorf  v.  Taylor,  6  L.  ed. 
U.  S.  290;  Jackson  ex  dem.  St.  John  v.  Chew, 
6  L.  ed.  U.  S.  683;  United  States  ev  rel.  Buts 
V.  Muscatine.  19  L.  ed.  U.  S.  490;  Clark  t. 
Graham,  5  L.  ed.  U.  S.  334;  Forepaugh  ▼. 
Delaware,  L.  &  W.  R.  Co.  6  L.R.A.  608;  and 
Mitchell  V.  Burlington,  18  L.  ed.  U.  S.  361. 

On  enjoining  proceedings  in  state  courts— » 
see  notes  to  Garner  v.  Second  Nat  Bank,  10 
C.  C.  A.  90;  Central  Trust  Co.  v.  Grantham, 
27  C.  C.  A.  575;  and  Copeland  v.  Brunlng,  63 
C.  C.  A.  437. 

0%  injunction  against  suit  in  foreign  juriS' 
dietion — see  note  to  Thomdlke  v.  Thomdlke, 
21  L.  R.  A.  71. 

On  the  necessity  of  payment  of  taa  due 
where  injunction  is  sought  against  illegal  tarn' 
ation — see  note  to  People's  Nat.  Bank  y. 
Marye,  48  U  ed.  U.  8.  18a 
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Co.  T.  Trempealeau  County,  93  U.  S.  695, 
23  L  ed.  SI  I ;  Netcton  ▼.  Mahoning  County, 
100  U.  S.  54S,  25  L.  ed.  710;  Cooley,  Const. 
Urn.  pp.  149,  335. 

TV  oaAe  now  made  by  appellants  is  on 
i  oew  state  of  facts,  not  contested  in 
StmjArey  v.  Pegues,  16  Wall.  244,  21  L. 
ed.  32G,  and  hence,  if  the  parties  are  the 
sme,  the  questions  in  litigation  are  differ- 
cBt  and,  the  causes  of  action  being  differ- 
eat  the  former  adjudication  does  not  con- 
dade  tbero  in  the  present  case,  in  which 
th*y  are  proceeding  to  collect  the  taxes 
flaiiDcd,  the  causes  of  action  being  differ- 
«%t  from  those  taxes  in  litigation  in  the 
Pe^ea  Case. 

Pkoenw  F,  <€  Jf.  Ins.  Co.  v.  Tennessee, 
Ul  U.  S.  175,  40  L.  ed.  660,  16  Sup.  Ct. 
Rep.  475. 

Ulien  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  de- 
mand, the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those 
matters  in  issue  or  points  controverted  up- 
GQ  the  determination  of  which  the  finding 
or  verdict  was  rendered.  In  all  cases, 
tbfrefore,  where  it  is  sought  to  apply  the 
estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a 
toil  upon  a  different  cause  of  action,  the 
iiiquiTy  must  always  be  as  to  the  point  or 
qoestioD  actually  litigated  and  determined 
in  the  original  action,  not  what  might  have 
been  tha<$  litigated  and  determined.  Only 
upon  such  matters  is  the  judgment  con- 
elusirc  in  another  action. 

Lcvisville,  E.  d  8t.  L.  R.  Co.  v.  WHson, 
138  U.  S.  501,  34  L.  ed.  1023,  11  Sup.  Ct. 
Eep.  405;  Wilmington  d  W.  R.  Co.  v. 
iUhrook,  146  U.  S.  279,  36  L.  ed.  972,  13 
Sap,  Ct  Rep.  72;  Neshit  v.  Independent 
Dittrict,  144  U.  S.  610,  36  L.  ed.  662,  12 
Sap.  Ct  Rep.  746;  Crormoell  v.  Sac  Coun- 
ty. 94  U.  S.  351,  358,  24  L.  ed.  195,  200; 
yfiUoughhy  V.  Northeastern  R.  Co.  52  S. 
C.  172,  29  S.  E.  629;  Henderson  v.  Ken- 
■er,  1  Rich,  L.  474;  Hart  v.  Bates,  17  S. 
C-  35;  Duchess  of  Kingston's  Case,  2  Smith, 
Lead.  Cas.  424;  Jones  v.  Massey,  14  S.  C. 
307;  Duren  t.  Kee,  41  S.  C.  174,  19  S.  E. 
«2;  McMakin  v.  Fowler,  34  S.  C.  286,  13 
S.  E.  534. 

A  state  can  be  bound  only  by  a  judgment 
'^oidered  in  a  case  where,  by  legislative  au- 
titmitj,  she  submits  to  the  jurisdiction; 
ud  00  soit  against  an  officer,  and  no  sub- 
BDSQon  bv  an  executive  officer  of  the  sov- 
erHgu'g  rights  to  a  court,  can  result  in  a 
pdginent  binding  on  the  state. 

AMierson  t.  Cave,  49  S.  C.  505,  27  S.  E. 
*T!^:  United  States  v.  Clarke,  8  Pet.  444,  8 
L.  ed.  1004;  The  Siren  [The  Siren  v.  Vnit- 
fiHiaie»)  7  Wall.  152,  19  L.  ed.  129;  The 

ftim  [United  States  v.  Douglas)  10  Wall. 
15.  19  L  ed.  876;  Cofr  y.  United  States, 
€OOV.t. 


98  U.  8.  433,  25  L.  ed.  209;  Tindal  ▼. 
Wesley,  167  U.  S.  204,  42  L.  ed.  137,  17 
Sup.  Ct.  Rep.  770;  Public  Accounts  Comrs. 
V.   Rose,  1   Desauss.  Eq.  46 1» 

There  is  a  plain  and  adequate  remedy  at 
law,  there  being  the  express  provision  that 
demand  should  be  made,  and,  if  the  taxes 
were  not  paid,  suit  should  be  brought  at 
law,  which  suit  was  brought,  and  to  which 
suit  the  Atlantic  Coast  Line  Railroad  Com- 
pany pleaded.  Now,  if  the  plea  of  former 
adjudication  is  good,  it  can  be  set  up  as  a 
defense  and  fully  availed  of,  and  the  court 
of  equity  cannot  interfere. 

Scottish  Union  d  Nat.  Ins.  Co.  v.  Bou>- 
land,  196  U.  S.  611,  49  L.  ed.  619,  25  Sup. 
Ct.  Rep.  345;  Phosnia  Mut.  L.  Ins.  Co.  v. 
Bailey,  13  Wall.  616-623,  20  L.  ed.  501- 
503;  Grand  Chute  v.  Winegar,  15  Wall. 
373,  21  L.  ed.  174;  Deweese  v.  Reinhard, 
165  U.  S.  386,  41  L.  ed.  757,  17  Sup.  Ct. 
Rep.  340. 

Equity  only  interferes  to  prevent  tres- 
pass on  the  property  or  interference  with 
the  operations  of  the  party  invoking  its 
aid;  and  nothing  of  that  kind  was  contem- 
plated or  possible  here. 

In  Pennoyer  v.  McConnaughy,  140  U.  S. 
1,  35  L.  ed.  363,  11  Sup.  Ct  Rep.  699,  the 
court,  specifying  the  class  of  cases  in  which 
Injunctions  are  granted  against  state  offi' 
cials,  says  such  suit  in  a  proper  case,  where 
the  remedy  at  law  is  inadequate  to  prevent 
such  wrong  and  injury,  is  not,  within  the 
meaning  of  the  11th  Amendment,  an  action 
against  the  state. 

In  United  States  ▼.  Riokert,  188  U.  S. 
432,  47  L.  ed.  632,  23  Sup.  Ct.  Rep.  478, 
the  court  recognizes  the  rule  that  a  plain 
and  adequate  legal  remedy  will  prevent 
the  resort  to  equity. 

When  the  legal  remedy  is  plain  and  ade- 
quate, no  injunction  will  lie  to  prevent  col- 
lection of  taxes. 

Indiana  Mfg.  Co,  v.  Koehne,  188  U.  8. 
681,  47  L.  ed.  651,  23  Sup.  Ct.  Rep.  452; 
People's  Nat.  Bank  v.  Marye,  107  Fed.  670; 
Douglas  Co.  v.  Stone,  110  Fed.  812;  First 
Nat.  Bank  v.  Covington,  103  Fed.  623. 

It  is  admitted  by  the  last  decree  that  some 
of  the  taxes  sued  for  are  due;  hence,  no 
injunction  can  lie  in  the  case,  the  part  that 
is  due  not  having  been  tendered. 

First  Nat.  Bank  v.  Covington,  103  Fed. 
6^4;  Western  U.  Teleg.  Co.  v.  Missouri, 
190  U.  S.  412,  47  L.  ed.  1116,  23  Sup.  Ct 
Rep.  734. 

To  enjoin  all  the  state's  counsel  from 
prosecuting  her  suit  is  to  enjoin  the  state 
from  so  doing;  and  the  court  is  without 
power  to  do  so. 

Chandler  v.  Diw,  194  U.  8.  690,  48  L.  ed. 
1129,  24  Sup.  Ct.  Rep.  766;  International 
Postal  Supply  Co.  v.  Bruce,  194  U.  S.  601, 
48  L.  ed.  1134,  24  Sup.  Ct  Rep.  820;  Diggs 
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▼.  Wolcott,  4  Cranch,  179,  2  L.  ed.  587; 
Peck  V.  Jennesa,  7  How.  624,  12  L.  ed.  846; 
Watson  V.  Jones,  13  Wall.  679,  20  L.  ed. 
666;  Haines  y.  Carpenter,  91  U.  S.  254,  23 
L.  ed.  345;  Dial  v.  Reynolds,  96  U.  S.  340, 
24  L.  ed.  644;  Belknap  v.  Schild,  161  U.  S. 
10,  40  L.  ed.  599,  M  Sup.  Ct.  Rep.  443 ;  Re 
Ayers,  123  U.  S.  443,  31  L.  ed.  216,  8  Sup. 
Ot.  Rep.  164;  Fitts  v.  McOhee,  172  U.  S. 
516,  43  L.  ed.  535,  19  Sup.  Ct.  Rep.  269. 

The  appearance  of  the  attorney  general 
in  Pegues  v.  Humphrey,  16  Wall.  244,  21 
L.  ed.  326,  did  not  bind  the  state. 

Hand  v.  Savannah  d  C.  R.  Co.  8  S.  C.  N. 
S.  207 ;  State  v.  CorUn,  16  S.  C.  533.    • 

Messrs.  Theodore  O.  Barker  and  P. 
A.  Willooz  argued  the  cause,  and,  with 
Mr.  J.  T.  Barron,  filed  a  brief  for  appellee: 

The  conclusive  presumption  of  the  law 
always  and  universally  prevails  in  favor 
of  the  justness  and  legal  correctness  of  a 
Aral  decree  of  a  court  of  competent  juris- 
diction, affirmed  by  the  appellate  forum,  and 
acquiesced  in  for  a  time  sufficient  to  give 
to  its  decision  the  force  and  sanctity  of  a 
rule  of  property. 

Van  Fleet,  Collateral  Attack,  If  534,  p. 
7,  II  553,  p.  5. 

It  is  never  necessary  for  the  court  to  look 
into  the  consideration  of  a  charter  by  a 
state,  or  to  require  proof  of  such  consider- 
ation. 

Home  of  the  Friendless  v.  Rouse,  8  Wall. 
430,  19  L.  ed.  495;  New  Jersey  v.  Wilson, 
7  Crunch,  164,  3  L.  ed.  303 ;  Gordon  v.  Ap- 
peal Taw  Court,  3  How.  133,  11  L.  ed.  529; 
Piqua  Branch  of  State  Bank  v.  Knoop,  16 
How.  369,  14  L.  ed.  977;  Ohio  Life  Ins.  d: 
T.  Co.  V.  Deholt,  16  How.  416,  14  L.  ed. 
997;  Dodge  v.  Woolsey,  18  How.  331,  15 
L.  ed.  401 ;  Mechanics*  d  T.  Bank  v.  Thom- 
as, 18  How.  384,  15  L.  ed.  460;  Mechanics 
d  T.  Bank  v.  Deholt,  18  How.  380,  15  L.  ed. 
458;  McOec  v.  Mathis,  4  Wall.  143,  18  L. 
ed.  314. 

A  decree,  even  if  based  upon  a  mistake 
of  fact,  cannot  be  set  aside  or  impugned 
upon  evidence  dehors  the  record  of  that 
cause,  or  indirectly,  or  by  a  proceeding  in 
any  other  forum  or  cause. 

Van  Fleet,  Collateral  Attack,  If  534, 
p.  7,  tl  553,  p.  5 ;  Morrill  v.  Morrill,  20  Or. 
96,  11  L.R.A.  155,  23  Am.  St.  Rep.  95,  25 
Pac.  362;  12  Am.  &  Eng.  Enc.  Law,  p.  1441. 

A  legal  proceeding  against  persons  who 
are  using  their  official  character  as  state 
officers  in  acting  or  attempting  to  act  in  the 
name  of  the  state,  by  bringing  a  suit,  under 
the  pretended  authority  of  an  act  of  legis- 
lature, unconstitutional  and  void  in  its  in- 
tent, cannot  be  held  to  be  a  suit  against  the 
state,  in  effect  or  in  form.  Such  would  be 
true  if  this  were  an  original  bill  in  equity, 
seeking  to  enjoin  the  parties  so  claiming 
to  represent  tlie  state  from  bringing  their 
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suit  in  the  state  court.  But  it  is  not  even 
such  a  case,  and,  on  the  contrary,  is  simply 
an  application  to  the  court,  seeking  the 
benefit  of  a  decree  already  rendered,  and 
asking  the  court  to  cause  its  owif  decree  to 
be  respected  by  executing  the  same,  and  i» 
a  proceeding  auxiliary  to  such  decree,  and 
ancillary  to  the  suit  of  Humphrey  v.  Pegues, 
16  Wall.  244,  21  L.  ed.  326,  in  which  said 
decree  was  rendered. 

Tindal  v.  Wesley,  167  U.  S.  204,  42  Jj. 
ed.  137,  17  Sup.  Ct.  Rep.  770;  Pennoyer  ▼. 
McConnaughy,  140  U.  S.  1-10,  35  L.  ed. 
363-365,  11  Sup.  Ct.  Rep.  699;  Re  Ayers, 
123  U.  S.  443,  31  L.  ed.  216,  8  Sup.  Ct.  Rep. 
164;  Oshom  V.  Bank  of  United  States,  9 
Wheat.  738,  6  L.  ed.  204;  Davis  v.  Oray,  16 
Wall.  203,  21  L.  ed.  447 ;  Litchfield  v.  Web- 
ster County,  101  U.  S.  773,  25  L.  ed.  925; 
Allen  V.  Baltimore  d  0.  R.  Co.  114  U.  S. 
311,  29  L.  ed.  200,  6  Sup.  a.  Rep.  924; 
Board  of  Liquidation  v.  McComh,  92  U.  S. 
531,  23  L.  ed.  623;  Poindexter  v.  Qreenhow, 
114  U.  S.  270,  29  L.  ed.  185,  5  Sup.  Ct.  Rep. 
903,  962. 

The  statute  forbidding  the  Federal  courts 
to  enjoin  proceedings  in  state  courts  does 
not  apply  to  proceedings  incidental  to  juris- 
diction properly  acquired  by  a  Federal 
court  for  other  purposes  than  that  of  en- 
joining proceedings  in  a  state  court. 

Oamer  v.  Second  Nat.  Bank,  16  C.  C.  A. 
86,  33  U.  S.  App.  91,  67  Fed.  833;  Central 
Trust  Co.  V.  St.  Louis,  A.  d  T.  R.  Co.  59 
Fed.  385 ;  Terre  Haute  d  I.  R.  Co.  v.  Peoria 
d  P.  Union  R.  Co.  82  Fed.  943:  Fisk  v. 
Union  P.  R.  Co.  10  Blatchf.  518,  Fed.  Cas. 
No.  4,830;  Wagner  v.  Drake,  31  Fed.  849; 
Sharon  v.  Terry,  1  L.R.A.  572,  13  Sawy. 
387,  36  Fed.  337 ;  French  v.  Hay  ( French  v. 
Stewart)  22  Wall.  250,  22  L._  ed.  857; 
Dietzsch  V.  Huidekoper  (Kern  v.  nuid&' 
koper)  103  U.  S.  494,  26  L.  ed.  497;  Perry 
V.  Sharpe,  8  Fed.  24.  See  notes  to  Desty, 
Fed.  Proc.  9th  ed.  §  240  (720),  p.  802. 

A  court  of  the  United  States  is  not  pre- 
vented from  enforcing  its  own  judgments 
by  the  statute  which  forbids  it  to  grant  a 
writ  of  injunction  to  stay  proceedings  in  a 
state  court. 

Dietzsch  v.  Huidekoper  [Kern  v.  Huide- 
koper)    supra. 

Where  a  state  submits  itself,  without 
reservation,  to  the  jurisdiction  of  a  court 
in  a  particular  case,  that  jurisdiction  may 
be  used  to  give  full  effect  to  what  the  state, 
by  its  submission,  allowed  to  be  done;  and 
if  the  law  permits  coercion  of  pubHc  of- 
ficers to  enforce  any  judgment  that  may  be 
rendered,  then  such  coercion  may  be  em- 
ployed for  that  purpose. 

Louisiana  v.  Jumel,  107  U.  S.  711,  27  L. 
ed.  448,  2  Sup.  Ct.  Rep.  128;  Davis  v.  Oray, 
supra. 

Although  the  circuit  oourt  has  no  juris- 
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dietkm  over  the  prooeedlDgs  in  a  state  oourt, 
ytt  the  statute  does  not  prevent  it  from 
rei«t«ing  a  defendant  from  process  of  a 
lUte  court,  yiolating  its  protection,  or  to 
present  abuse  of  its  privileges. 

Bridges  y.  Sheldon,  18  Blatchf.  617,  7 
Fed.  45;  Eur»r8  Case,  4  Dall.  387,  1  L.  ed. 
878,  Fed.  Caa.  No.  6,924. 

So,  a  circuit  court  may  restrain  parties 
from  taking  out  criminal  process  under  a 
fUte  law  which  impairs  the  obligations  of 
cratnot 

Louistona  State  Lottery  Co,  v.  Fitz- 
pstrick,  3  Woods,  222,  Fed.  Cas.  No.  8,541. 

A  Federal  court  may  restrain  proceed- 
iBfs  in  a  suit  in  a  state  court,  the  injunc- 
tion being  merely  an  ancillary  proceeding, 
ud  not  forbidden  by  the  statute! 

Kem  V.  Hutdekoper,  103  U.  S.  485,  26 
Led.  354. 

Relief  in  equity  has  been  granted  where 
tixes  are  levied  under  a  void  law,  contrary 

to  the   14th   mendment,    as   against   due 

process  of  law  {Coulson  ▼.  Portland,  Deady, 
4S1,  Fed.  Cas.  No.  3,275) ;  again,  in  a  case 
of  1  tax  upon  property  exempt  from  tax- 
ition  (City  Xat.  Bank  v.  Paducah,  2  Flipp. 
«1,  Fed.  Cas.  No.  2,743). 

Where  an  ill^al  tax  upon  personal  prop- 
erty was  imposed,  the  law  imposing  the  tax 
being  void,  an  injimction  was  issued. 

Union  P.  R.  Co.  v.  Cheyenne  {Union  P, 
Co.  V.  Ryan),  113  U.  S.  516,  28  L.  ed.  1098, 
5  Sop.  a.  Rep.  601. 

Injunctive  relief  will  be  granted  against 
tuition  of  exempt  property. 

See  note  to  Odlin  v.  Woodruff,  22  L.R.A. 
703. 

Mr.  Justice  ^Xn&ite  delivered  the  opinion 
flf  the  court : 

Before  analyzing  the  facts  particularly 
betring  upon  the  legal  questions  for  decision, 
a  order  to  a  comprehension  of  those  ques- 
tet,  we  summarize,  in  their  chronological 
order,  matters  which  are  undisputed  con- 
waning  the  origin  and  development  of  this 
eoitroTersy. 

The  legislature  of  South  Carolina,  in 
1865,  exempted  the  capital  stock  and  prop* 
erty  of  the  Northeastern  Railroad  Company 
Irom  all  taxation  during  its  charter  ex- 
istence. In  1849  the  Cheraw  k  Darlington 
K^ilroad  Company  was  chartered  by  leg- 
isUtive  act,  and,  by  an  amendment  to  the 
ch&rter,  adopted  in  1863,  the  last-named 
aapanj  was  endowed  with  all  the  powers, 
n^tft,  and  privileges  granted  by  the  char- 
^  of  the  Northeastern  Railroad  Company ; 
it  being  besides  provided  that  the  charter 
"iwold  not  be  subject  to  the  provisions  of 
*  Seneral  law,  reserving  the  right  to  repeal, 
*her,  and  amend,  except  where  otherwise 
■PWally  provided. 

I^ider  Uie  assumed  authority  of  a  law  of 
20011.8. 


South  Carolina,  providing  for  the  assess- 
ment and  taxation  of  property,  passed  in 
1868  (14  S.  C.  Stat.  pp.  27  to  69),  the 
Cheraw  &  Darlington  Railroad  was  assessed 
in  the  counties  of  Darlington  and  Chester- 
field, through  which  the  road  ran.  It  be- 
came the  duty  of  *the  respective  treasurers  [278] 
of  the  counties  named  to  collect  the  state 
and  county  taxes  on  the  assessment  thus 
made,  and  they  proceeded  so  to  do.  There- 
upon, in  1870,  Thomas  E.  B.  Pegues,  a  cit- 
izen of  Mississippi,  a  stockholder  of  the 
Cheraw  &  Darlington  Railroad,  filed  his 
bill  in  the  circuit  court  of  the  United  States 
for  the  district  of  South  Carolina  against 
the  Cheraw  &  Darlington  Railroad  Com- 
pany and  the  treasurers  of  Darlington  and 
Chesterfield  counties,  seeking  to  enjoin  the 
corporation  from  paying,  and  the  coimty 
treasurers  from  collecting,  the  taxes  re- 
ferred to.  The  ground  stated  for  the  relief 
prayed  was  that  the  taxes  in  question  im- 
paired the  obligation  of  the  charter  con- 
tract of  exemption,  and  were,  therefore, 
repugnant  to  the  Constitution  of  the  United 
States.  Various  provisions  of  a  law  of 
South  Carolina,  adopted  in  1870,  as  an 
amendment  to  the  act  of  1868  under  which 
the  taxes  were  levied,  restricting  the  right 
of  the  corporation  to  resist  the  collection 
of  taxes,  or  to  recover  back  an  illegal  tax, 
if  paid,  were  alleged  as  justifying  the  in- 
terposition of  a  court  of  equity.  An  in- 
jimction pendente  lite  was  allowed,  restrain- 
ing the  collection  of  the  disputed  taxes. 
By  its  answer  the  corporation  admitted  the 
averments  of  the  bill.  A  joint  answer  was 
filed  for  the  two  county  treasurers,  signed 
by  "The  Attorney  General  for  the  State  of 
South  Carolina,  for  defendants.^'  This 
answer  admitted  the  assessment,  the  steps 
taken  to  collect  the  taxes,  and-  asserted 
their  validity,  and  denied  the  existence  of 
the  alleged  contract  of  exemption.  It  was 
averred  that,  if  such  an  exemption  ever 
existed,  it  was  subject  to  the  legislative 
power  to  repeal,  alter,  and  amend,  and  such 
repeal  was  alleged  to  have  been  operated 
by  constitutional  and  legislative  provisions, 
which  were  referred  to.  Jurisdiction  of 
the  court  in  equity  was  challenged  on  the 
groimd  that  there  was  an  adequate  remedy 
at  law.  A  final  decree  passed  in  favor  of 
the  complainant,  recognizing  the  alleged 
exemption,  and  perpetuating  the  injunc- 
tion. An  appeal  was  prosecuted  to  this 
court.  The  cause  was  decided  at  the  De- 
cember term,  1872.  It  was  held  that  there 
was  a  contract  of  exemption,  which  would 
be  impaired  by  enforcing  the  taxes  •com- [279] 
plained  of,  and  hence  the  decree  below  was 
affirmed.  Tlumphrey  v.  Pegues,  16  Wall. 
244,  21  L.  ed.  326. 

For  at  least  twenty-five  years  following 
the  decision  in  the  Pegues  Case  no  attempt 

481 


27fr-281 


SUPBKME  COUBT  Of  THB  UHHSD  STATES. 


Oct. 


was  made  to  tax  the  property  of  the  Cheraw 
&  Darlington  Railroad  Company.  In  the 
year  1897  an  act  was  passed,  directing  the 
attorney  general  to  proceed  to  test  the 
right  of  any  railroad  company  to  exemp- 
ticn,  and,  under  this  act,  that  official  sued 
the  Cheraw  &  Darlington  Bailroad  Com- 
pany to  recover  $134,000,  the  sum  of  taxes, 
penalties,  and  interest  for  a  period  of 
twenty  years,  on  the  alleged  ground  that 
the  company  had  been  mistakenly  treated 
as  having  a  contract  of  exemption.  The 
supreme  court  of  the  state,  however,  with- 
out passing  upon  the  question  of  exemp- 
tion, decided  that  the  right  to  recover  did 
not  obtain,  because,  in  any  event,  an  as- 
sessment against  the  railroad,  as  provided 
by  law,  was  a  prerequisite  to  the  levy  and 
collection  of  taxes. 

From  a  statement  made  in  the  argument 
of  ooimsel,  it  is  to  be  deduced  that  during 
the  year  1898  the  capital  stock  and  prop- 
«rty  of  the  Cheraw  &  Darlington  Railroad 
Company  was  acquired  by  the  Atlantic 
Coast  Line  Railroad  Company  of  South 
Carolina,  and,  as  the  result  of  a  charter 
granted  to  that  company  by  the  state  of 
South  Carolina,  in  1898,  it  is  conceded  that 
the  property  formerly  belonging  to  the 
Cheraw  k  Darlington  Railroad  Company 
became  taxable,  and  that  the  state  has, 
since  that  time,  levied  and  collected  the 
taxes  due  on  the  property.  It  is,  moreover, 
conceded  that  the  appellee  on  this  record, 
the  Atlantic  Coast  Line  Railroad  Company, 
a  Virginia  corporation,  acquired,  in  1900, 
the  property  of  the  Cheraw  &  Darlington 
Railroad  Company,  as  the  successor  of  the 
South  Carolina  corporation  which  bore  the 
same  name. 

In  the  year  1900  an  act  was  passed  in 
South  Carolina,  providing  for  the  assess- 
ment for  taxation  of  railroad  property 
'Sehich  has  been  off  the  tax  books  for  the 
years  in  which  they  have  been  off  the  books, 
and  to  fix  the  time  when  such  taxes  shall 
become  due,  and  for  the  collection  thereof." 
[280]  The  act  'created  a  board  to  make  the  as- 
sessment to  which  it  referred,  limited  the 
taxes  to  be  imposed  to  ten  years  back,  pro- 
vided that  the  assessment  made  by  the 
board  should  be  put  upon  the  rolls  sep- 
arately for  each  of  the  back  years,  and  that 
there  should  be  levied  upon  such  assess- 
ment state  and  county  taxes  for  the  years 
to  which  the  back  assessment  related.  The 
act  caused  the  taxes  for  which  it  provided 
to  become  a  lien  against  the  property  upon 
which  they  might  bear,  and  directed  a  cer- 
tification of  the  taxes  at  assessed  and  levied 
to  the  respective  county  treasurers,  and 
made  it  their  duty  to  collect  the  same.  To 
this  end  such  treasurers  were  directed  to 
make  a  demand  for  payment  upon  the  com- 
pany in  whose  name  the  aasessment  was 
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made,  or,  if  it  was  found  that  the  property 
assessed  was  "in  the  control  of  another  eon 
pany,  demand  should  be  made  of  the  con 
pany  ...  in  possession  of  the  prof 
erty."  By  the  act,  in  addition,  the  a1 
tomey  general  was  directed,  if  the  b«,d 
taxes  assessed  were  not  paid  within  si^rti 
days  after  demand,  to  bring  a  suit  in  tl» 
name  of  the  state,  with  the  co-operatio] 
of  such  counsel  as  the  counties  might  em 
ploy,  to  enforce  the  collection  of  the  \mS 
taxes  against  the  company  in  whose  najn 
they  were  assessed,  or  against  the  eomp&zi^ 
found  in  possession  of  the  property  asseseed 
A  meeting  of  the  board  appointed  by  thi 
act  was  called  in  May,  1900,  by  the  secre 
tary  of  state,  for  the  purpose  of  aaaeasutj 
the  property  formerly  belonging  to  iIm 
Cheraw  k  Darlington  Railroad  Company 
and  in  the  control  and  possession  of  IIm 
Atlantic  Coast  Line  Railroad,  for  a  period 
of  ten  years  back  from  1898,  on  the  groumi 
that,  during  sudi  period,  tiie  property  ii 
question  had  not  been  taxed  for  state  en 
county  purposes.  The  Atlantic  Coast  LiM 
Railroad  Company  appeared  and  protested 
against  the  proposed  assessment.  In  tfa« 
protest  it  directed  the  attention  of  tht 
board  to  the  exemption  act,  to  the  injoD«^ 
tion  granted,  and  the  decree  rendered  aad 
affirmed  by  this  court  in  the  Pej^ueM  Oo#f. 
The  board  overruled  the  protest  and  valunl 
the  property  of  the  Cheraw  k  Darllngtos 
Railroad  Company  for  a  period  of  ten  yran 
back  from  1898,  'inclusive.  The  valoatioii 
so  made  was  certified  to  the  officials  of  tb«^ 
counties  of  Chesterfield,  Darlington,  and 
Florence,  respectively,  these  three  coontieK 
embracing  the  territory  included  in  the 
counties  of  Chesterfield  and  Darlington  at 
the  time  the  decree  was  rendered  in  the 
Pegues  due.  The  state  and  county  iMxm 
for  the  years  covered  by  the  aaseaamenti 
were  placed  upon  the  rolls,  and  the  taxtt 
were  certified  for  ooUeeuon  to  the  oounty 
treasurers.  These  offioen  demanded  pay- 
ment of  the  Atlantie  Coast  Line  Railroad, 
as  the  company  in  possession  and  oontrol 
of  the  property  taxed.  The  company  refus- 
ing to  pay,  the  attorney  general  of  the  statt 
of  South  Carolina,  and  counsel  asaociat^d 
with  him,  oonmienced,  in  the  oomnKm  pless 
court  in  the  respective  counties,  actions  ia 
the  name  of  the  state  to  enforce  paymst 
against  the  Cheraw  k  Darlington  Rnilroai 
Company  and  the  Atlantie  Coast  Line  Rail- 
road Company,  as  the  corporation  in  pot- 
session  of  the  property.  Thereupon  tkm  At- 
lantic Coast  Line  Railroad  Company,  aller 
ing  itself  to  be  a  dtisen  of  Virginia,  eoa- 
menoed,  in  the  circuit  court  of  the  United 
States  for  the  distriet  of  South  OaioUas, 
the  proceeding  whidi  is  now  before  « 
against  the  attorney  general  of  the  static 
the  counsel  eiaocisted  with  him  in  the  saiti 
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ibore  reUmd  to,  and  the  treasurers  of 
( lM*sterfieId»  Darlington,  and  Florence 
eoanties.  The  petition  which  initiated  the 
proceeding  was  filed  as  ancillary  to  the 
original  Peguea  Case,  and  was  entitled  and 
lambered  as  of  that  cause.  It  referred  to 
fke  prior  proceedings  in  the  cause,  includ* 
iBg  the  perpetual  injunction  therein  issued, 
tad  to  the  decree  of  this  court  which  af- 
firmed the  same.  It  alleged  the  assessment 
of  back  taxes  as  above  stated,  the  asserted 
ben  resulting  therefrom,  the  demand  of 
inTBient.  and  the  suits  brought  to  enforce 
ivrment,  and  charged  that  each  and  all  of 
tbe  acta  done  concerning  the  said  assess- 
laat  of  the  back  taxes,  including  the  bring- 
ing of  the  actions  in  the  state  court,  were 
m  direct  Tiolation  and  disregard  of  the 
ajusction  previously  issued.  The  prayer 
Tu  that  the  petitioner,  as  successor  in 
jiterert  of  Pegues,  be  protected  in  the 
nzhU  and  privileges  adjudged  in  the 
QP^Mt  *Ca9e,  and  be  accorded  the  benefit 
^  the  injunction  issued  in  that  case,  and 
to  tbst  end  that  the  attorney  general  of 
the  state  and  his  associate  counsel  be  en- 
pined  from  further  prosecution  of  the  ac- 
tioBs  commenced  in  tbe  state  courts  in  the 
uoe  of  the  state,  to  enforce  payment  of 
tfae  taxes,  and  that  the  respective  county 
tTeasorers  be  enjoined  from  any  further 
Attempt  to  collect  such  taxes. 

A  preliminary  injunction  was  granted, 
restraining  the  attorney  general  and  his 
liBociate  counsel  from  further  prosecuting 
t^  Acti<mB  brought  in  the  state  court,  and 
tlw  restraining  the  county  treasurers  from 
fvtber  proceeding  to  collect  the  taxes.  In 
rb^xmse  to  a  rule  to  show  cause  why  the 
preliminary  injunction  should  not  be  made 
perpetual,  the  defendants  answered,  deny- 
0^  the  right  to  the  relief  prayed  upon 
ptmnds  which,  as  far  as  now  material,  we 
eU  hereafter  state  and  consider.  After 
Wuing  on  petition  and  answers,  accom- 
ptnied  by  affidavits  or  admissions  estab- 
Hfhing  the  facts  to  be  as  we  have  previously 
lUted  them,  a  final  decree  was  entered, 
perpetuating  the  preliminary  injunction. 
Sohaeqiiently  the  court,  reciting  that  its 
ittention  had  been  directed  to  the  fact  that 
i^  decree  was  interpreted  as  restraining 
^  prosecution  of  suits  for  any  tax  which 
^^^  have  accrued  from  the  18th  day  of 
Jvh,  1898,  when  the  exemption  had  been 
^^frendered,  modified  Its  decree  so  as  to 
«eJnde  from  the  operation  of  the  injunc- 
•tion  say  act  of  the  defendants  looking  to 
tie  eoflection,  "by  suit  or  otherwise,  of  any 
can  or  sums  of  money  which  may  be  due 
<>r  dtarged  for  taxes  on  said  property  of 
the  Cheraw  ft  Darlington  Railroad  Com- 
ply tfter  said  18th  day  of  July,  1898,  at 
*^i^  date,  it  was  admitted  in  argument 
(^  euntption  establiahed  in  Humphrey  ▼. 
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Pegues  was  surrendered."    This  appeal  was 
then  taken. 

Although  the  errors  assigned  on  the  rec- 
ord are  seventeen  in  number,  in  the  argu- 
ment at  bar  but  six  contentions  were  relied 
upon,  and  we  shall  therefore  confine  our- 
selves to  their  consideration. 

All  the  propositions  involved  in  the  as- 
signments will  be  disposed  •of  by  determin-[283] 
ing  first,  whether  all  the  defendants  on 
this  record,  including  the  state,  through 
its  attorney  general,  were  parties  or  privies 
to  the  decree  in  the  Pegues  Case;  second, 
if  they  were,  whether  the  decree  in  that 
case  concluded  against  them  the  want  of 
power  to  impose  or  collect  the  taxes  in  con- 
troversy; and,  third,  if  it  did  so  conclude 
them,  whether  the  court  below  erred  in 
granting  the  relief  which  it  awarded. 

First.  We  at  once  treat  as  undoubted 
the  right  of  the  Atlantic  Coast  Line  Rail- 
road Company  to  the  benefits  of  the  decree 
in  the  Pegues  Case,  since  it  is  conceded  in 
the  argument  at  bar  that  that  company, 
as  the  successor  to  the  rights  of  Pegues, 
is  entitled  to  the  protection  of  the  original 
decree  renderea  in  his  favor. 

On  the  face  of  the  record  in  the  Pegues 
Case,  the  nominal  defendants  were  the 
treasurers  of  the  counties  of  Chesterfield 
and  Darlington,  in  which  counties  the 
property  of  the  railroad  was  situated. 
Those  now  holding  the  office  of  treasurer 
in  each  of  the  named  counties  are  among 
the  parties  on  this  record,  with  the  addi- 
tion of  the  treasurer  of  Florence  county, 
which  county,  as  we  have  stated,  consists 
of  territory  embraced  in  Chesterfield  or 
Darlington  county  at  the  time  of  the  entry 
of  the  Pegues  decree.  That,  under  these 
circumstances,  the  defendant  treasurers,  aa 
the  successors  in  office  of  the  officials  who 
were  parties  to  the  Pegues  Case,  are  priviea 
to  that  decree,  is  established.  Prout  v^ 
Starr,  188  U.  S.  637,  644,  47  L.  ed.  684,. 
587,  23  Sup.  Ct.  Rep.  398. 

In  deciding  whether  the  state  and  ita 
attorney  general  were  privies  to  thePeguea. 
decree,  some  elementary  propositions  must 
be  borne  in  mind. 

a.  In  view  of  the  prohibitions  of  the  11th 
Amendment  to  the  Constitution  of  the 
United  States,  a  state,  without  its  consent, 
may  not  be  sued  by  an  individual  in  a  cir- 
cuit court  of  the  United  States. 

6.  A  suit  against  state  officers  to  enjoin 
them  from  enforcing  a  tax  alleged  to  be 
in  violation  of  the  Constitution  of  the 
United  States  is  not  a  suit  against  a  state, 
within  the  prohibition  of  the  11th  Amend- 
ment. The  doctrine  announced  in  *many  [284)1 
previous  cases  on  the  subject  was  statea 
by  Mr.  Justice  Harlan,  delivering  the  opin- 
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ion  of  the  court  in  Smyth  v.  Ames,  169  U. 
S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418, 
wherein,  after  holding  that  a  suit  against 
officers  to  prevent  the  doing  of  acts  au- 
thorized by  a  state  statute  was  not  neces- 
sarily a  suit  against  the  state,  or  within 
the  prohibitions  of  the  11th  Amendment, 
it  was  said  (pp.  618,  519^  L.  ed.  p.  839, 
Sup.  Ct.  Rep.  p.  423)  : 

"It  is  the  settled  doctrine  of  this  court 
that  a  suit  against  individuals,  for  the 
purpose  of  preventing  them,  as  officers  of 
a  state,  from  enforcing  an  unconstitutional 
enactment,  to  the  injury  of  the  rights  of 
the  plaintiff,  is  not  a  suit  against  the  state, 
within  the  meaning  of  that  amendment." 

And  the  subject  was  reviewed  and  re- 
stated in  Prout  v.  Starr,  188  U.  S.  637,  47 
Jj,  ed.  684,  23  Sup.  Ct.  Rep.  398. 

c.  Although  a  state  may  not  be  sued 
without  its  consent,  such  immunity  is  a 
privilege  which  may  be  waived;  and  hence, 
where  a  state  voluntarily  become  a  party 
to  a  cause,  and  submits  its  rights  for 
judicial  determination,  it  will  be  bound 
thereby,  and  cannot  escape  the  result  of  its 
own  voluntary  act  by  invoking  the  pro- 
hibitions of  the  11th  Amendment.  Clark 
▼.  Barnard,  108  U.  S.  436,  447,  27  L.  ed. 
780,  784,  2  Sup.  Ct.  Rep.  878. 

As,  then,  the  state  was  not  a  party  eo 
nomine  in  the  Pegues  Case  and  as,  although 
the  suit  was  against  officers,  it  was  not,  for 
that  reason  alone,  a  suit  against  the  state, 
it  must  follow  that  the  ascertainment  of 
whether  the  state  was  a  party  to  that  cause 
depends  upon  determining  whether  the  tax- 
ing officers,  who  were  the  nominal  defend- 
ants, were  endowed  by  the  state  with  the 
power,  in  a  suit  brought  against  them  as- 
sailing the  validity  of  taxes  levied,  to  repre- 
sent the  state  in  the  controversy  so  as  to 
conclusively  establish  the  rights  of  the 
state  against  the  plaintiff  it  decree  passed 
against  him,  and,  on  the  other  hand,  to 
establish,  as  against  the  state,  the  rights 
of  the  plaintiff  in  that  cause  if  decree 
passed  in  his  favor.  Thus  the  inquiry  re- 
duces itself  to  this:  Did  the  state  of  South 
Carolina  become,  in  substance  and  effect, 
a  party  to  the  Peguea  Case?  In  other 
words.  Did  the  state,  through  the  authority 
which  it  had  conferred  upon  the  defendant 
(285] officers,  voluntarily  submit  *to  judicial  de- 
termination the  question  raised  in  the 
Pegues  Case  concerning  the  alleged  limita- 
tion of  the  taxing  power  of  the  state,  aris^ 
ing  from  the  contract  on  that  subject  which 
was  asserted  in  that  case? 

As  a  prelude  to  the  consideration  of  the 
question  just  stated,  it  is  well  to  deter- 
mine at  once  the  interest  which  the  state 
had  in  the  controversy  which  was  repre- 
sented by  the  county  treasurers,  who  were 
the  nominal  defendants  in  the  Pegues  Case, 
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Coming  to  do  so,  it  is  plain  that  the  con- 
troversy which  that  suit  involved  was  one 
in  which  the  state  was  directly  interested, 
since  the  officers  who  were  the  nominal 
defendants  were  charged  by  the  state  law, 
not  only  with  the  duty  of  collecting  the 
county,  but  also  the  state,  taxes,  the  valid- 
ity of  which  was  assailed  on  grounds  which 
challenged  the  power  of  the  state  to  impose 
any  tax  upon  the  property  of  the  corpora- 
tion during  the  existence  of  its  charter. 
The  officers  were,  therefore,  in  a  sense, 
state  officers,  charged  with  the  performance 
of  a  duty  imposed  for  the  benefit  of  the 
state.  And  that  those  Officers  were  con- 
sidered as  being  pro  hoc  vic9  state  officers, 
for  the  purposes  of  the  controversy  which 
the  Pegues  Case  involved,  is  shown  by  the 
statement  of  the  case  made  by  this  court 
in  delivering  its  opinion  affirming  tlie  de- 
cree. Thus  it  was  said  (16  Wall.  246, 
246): 

'These  different  enactments  above  men- 
tioned being  in  force,  the  state  officers  of 
counties  in  South  Carolina,  where  the 
Cheraw  &  Darlington  Railroad  was  situate, 
acting  under  the  authority  of  the  legis- 
lature of  the  state,  imposed  certain  taxes 
on  the  stock  and  property  of  that  company, 
and  were  proceeding  to  enforce  payment 
of  them,  when  one  Pegues,  a  stockholder 
in  Mississippi,  filed  a  bill  in  the  court  be- 
low, praying  an  injunction  to  restrain  the 
collection." 

The  question,  then,  is  narrowed  to  this: 
Were  the  officers  endowed   with   authority 
to  stand  in  judgment  for  the  state  in  suits 
brought  against  such  officers,  wherein   the- 
validity  of  the  taxes  was  assailed? 

The  law  of  South  Carolina  under  which 
the  taxes  were  levied  *was  adopted  in  1868.  [286] 
Now,  by  §  137  of  that  act  (14  S.  C.  Stat. 
66),  the  county  auditors  and  county  treas- 
urers were  authorized  to  employ  counsel, 
and  the  counties  were  made  liable  for  the 
fees  of  such  counsel,  as  well  as  for  any 
damages  which  might  be  awarded  against 
such  officials,  resulting  from  a  defense  made 
by  them  of  any  action  prosecuted  against 
the  officials  "for  performing  or  attempting 
to  perform  any  duty  enjoined  upon  them 
by  this  act,  the  result  of  which  action  will 
affect  the  interests  of  the  county,  if  de- 
cided in  favor  of  the  plaintiff  in  such  ac- 
tion." It  follows  from  this  provision  that 
where  a  suit  was  brought  against  u  county 
treasurer  in  respect  to  county  taxes,  that 
official  was  empowered  to  represent  the 
county  for  the  purpose  of  the  defense  of 
its  interest,  and  a  judgment  rendered 
against  such  official  was  therefore  made 
binding  upon  the  county.  It  was  further 
provided  in  the  section  that  *'if  the  state 
be  interested  in  the  revenue  in  said  action, 

200  XT.  S. 


1906. 


GuNTEB  ▼.  Atlantio  Goast  Lnnc  R.  Go. 


286-288 


tbe  oounty  auditor  shall  immediately,  upon 
the  commencement  of  said  action,  inform 
the  auditor  of  state  of  its  commencement, 
of  the  alleged  ca\ise  thereof,  and  the  auditor 
of  state  shall  submit  the  same  to  the  at- 
torney general,  who  shall  defend  said  ac- 
tion for  and  on  behalf  of  the  state." 

We  see  no  -escape  from  the  conclusion  that 
the  provision  last  quoted,  where  suit  was 
brought  concerning  state  taxes,  made  a 
cotmtj  treasurer,  who  was  the  state  tax 
oollector,  an  agent  for  the  state,  and  em- 
powered him,  "for  and  on  behalf  of  the 
state,"  to  defend  the  suit,  and  required 
him,  in  order  fully  to  protect  the  interests 
of  the  state,  to  be  represented  by  the  high- 
est law  officer  of  the  state, — the  attorney 
general.  And  the  power  which  we  think 
the  section  referred  to  conferred  upon  the 
eountj  officers  to  represent  the  state  in 
soit3  or  actions  is,  moreover,  persuasively 
indicated  by  a  consideration  of  the  act  of 
1S70,  amending  in  certain  particulars  the 
ict  of  1868.  14  S.  C.  Stat.  366.  Substan- 
tiallj,  that  amendment,  whilst  forbidding 
the  taxpayer  from  enjoining  the  collection 
of  taxes,  created  a  remedial  system,  by 
«Uch  questions  of  asserted  illegality  were 
to  be  examined   by  the  state  auditor,  and, 

BTvhere  that  official  ^disallowed  the  claim  of 
illegality,  made  it  the  duty  of  the  taxpayer 
to  pay,  and,  subject  to  certain  conditions, 
gtTe  a  right  of  action  to  recover  back  the 
money  paid.  And  by  §  8,  where  such  an 
action  ^-as  brought,  it  was  made  "the  duty 
of  the  attorney  general  of  the  state  to 
^end  any  suit  or  proceedings  against  any 
tax  collector  or  other  officer  who  shall  be 
swd    for    moneys    collected,    or    property 

I  levied  on,  or  sold  on  account  of  any  tax, 
when  the  state  auditor  shall  have  ordered 
inch  collector  to  proceed  in  the  collection 
of  any  such  tax,  .  .  .  and  any  judg- 
Bcnt  against  such  collector  or  officer  finally 
Reovered  shall  be  paid  in  the  manner  pro- 
vided in  S  81  of  the  act  to  provide  for  thS 
usevment  and  taxation  of  the  property 
tforesaid,"— that  is,  $  81  of  the  act  of  1868. 
Xow,  by  that  section,  where  a  judgment 
pused  against  a  county  official  concerning 
itate  taxes  which  had  been  paid,  the  state 
VIS,  in  effect,  made  liable  for  the  amount 
of  the  judgment.  Thus,  in  such  a  case,  as 
in  cases  provided  for  in  §  137  of  the  act  of 
1^,  the  state,  through  its  officials,  was 
Bade  the  real  defendant. 

If  there  were  doubt — which  we  think 
there  is  not — as  to  the  construction 
which  we  give  to  the  act  of  1868,  that  doubt 
ii  entirely  dispelled  by  a  consideration  of 
the  eontemporaneous  interpretation  given 
to  the  act  by  the  officials  charged  with  its 
exeeatiofi,  by  the  view  which  this  court 
took  as  to  the  real  party  in  interest  on  the 
»<eoTd  in  the  Pegues  Case,  and  by  the  ac- 
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tion  as  well  as  nonaction  which  followed 
the  decision  of  that  case  by  the  state  gov- 
ernment in  all  its  departments  through  a 
long  period  of  years. 

The  answer  m  the  Peguea  Cciae,  which 
denied  the  existence  of  the  alleged  contract 
of  exemption,  and  asserted  the  existing  and 
continuing  power  of  the  state  to  tax,  was 
signed,  for  the  defendants,  by  the  attorney 
general  of  South  Carolina,  who  also,  in  his 
official  capacity,  verified  such  pleading. 
The  word  "defendants"  cannot  be  con- 
strued as  implying  any  other  than  the 
county  officers  empowered  to  represent  the 
state,  without  imputing  to  the  attorney 
general  a  failure  to  discharge  the  *duty[2881 
directly  imposed  upon  hipi  by  the  state. 
This  must  result  from  the  command  of  the 
statute,  that  he  should  defend  the  suit,  the 
state  revenue  being  concerned,  not  merely 
for  the  county  officers,  but  "for  and  on 
behalf  of  the  state," — a  command  which 
would  havo  been  wholly  disregarded  if  the 
appearance  of  the  attorney  general  be 
treated  as  having  been  made  solely  for  the 
purpose  of  representing  the  defendants  as 
individuals.  And  subsequent  events  show 
that  the  highest  law  officer  of  the  state, 
when  he  filed  the  answer  for  the  defendants 
in  the  Peguea  Case,  intended  that  answer 
to  be  what  the  statute  caused  it  to  be, — 
that  is,  an  answer  for  the  defendants, 
standing  upon  the  record,  for  and  in  behalf 
of  the  stat^,  in  defence  of  the  right  of  the 
state  to  collect  the  taxes.  When  the  appeal 
was  prosecuted  from  the  final  decree,  per- 
petually enjoining  the  officials  who  were 
named  as  the  defendants  (and,  as  we  nave 
seen,  their  successors  in  office)  from  any 
attempt  in  the  future  to  collect  a  tax  upon 
the  property  of  the  Cheraw  &  Darlington 
Railroad  Company,  such  appeal  was  prayed 
by  the  same  counsel  who  had  signed  the 
answer  as  attorney  general  of  the  state, 
and  who,  upon  the  expiration  of  his  term 
of  office,  was  retained  by  his  successor  in 
office  and  the  governor  of  the  state  (as 
shown  by  an  official  report  made  to  the 
legislature  of  the  state)  to  prosecute  the 
appeal,  and  "to  appear  in  behalf  of  the 
state."  And  when  the  appeal  was  heard 
in  this  court  a  printed  argument  was 
signed,  not  only  by  the  counsel  thus  re- 
tained on  behalf  of  the  state  by  the  gov- 
ernor and  the  attorney  general,  but  also 
by  the  then  incumbent  of  the  office  of  at- 
torney general  of  the  state.  That  this 
court,  in  deciding  the  appeal  in  the  Pegues 
Case,  considered  that  the  state  was  the  real 
party  appellant,  is  shown  by  the  opinion, 
where  it  was  said  (p.  247,  L.  ed.  p.  326)  : 

"The  state  contends  that  the  privileges 
thus   granted   were   limited   to   those   con- 
ferred upon  the  Northeastern  by  its  orig- 
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inal  charter  or  aet  of  incorporation,  passed 
in   1851." 

When,  to  all  these  conclusive  considera- 
tions, there  is  added  the  fact  that  we  have 
not  been  referred  to  any  legislative  action 
[289]*repudiating  the  conduct  of  the  governor 
and  the  attorney  general  in  the  defense  of 
the  Pegues  suit  for  and  on  behalf  of  the 
state,  and  when,  besides,  we  take  into  ac- 
count the  failure  of  the  state  government, 
in  all  its  departments,  for  more  than 
twenty-five  years  follolring  the  decision  of 
the  Pegues  CcLse,  to  assert  any  right  to  tax 
in  conflict  with  the  contract  exemption 
which  the  Pegues  decree  sustained,  the 
binding  efficacy  of  the  decree  in  that  case 
upon  the  state  gf  South  Carolina  seems  to 
us  beyond  the  reach  of  serious  controversy. 
Indeed,  we  are  not  left  to  conjecture  that 
the  inaction  of  the  state  was  the  result  of 
what  was  deemed  to  be  the  conclusive  effect 
on  the  state  of  the  Pegues  decree,  since 
it  is  shown  that  in  one  or  two  instances 
after  that  decree  was  rendered,  where  pre- 
liminary steps  were  taken  by  the  taxing 
officials  of  the  state  to  impose  taxes  on  the 
property  of  the  railroad,  such  efforts  were 
at  once  r.bandoned  in  consequence  of  the 
advice  of  attorneys  general  of  the  state 
that  the  decree  in  the  Pegues  Case  was 
conclusive,  and  the  property  could  not  be 
taxed. 

Concluding,  as  we  do  from  the  terms  of 
the  act  of  1868,  that  the  officers  who  were 
named  as  defendants  in  the  Pegues  Case 
were,  for  the  purpose  of  that  litigation, 
the  agents  voluntarily  appointed  by  the 
state  to  defend  its  rights  and  submit  them 
to  judicial  determination,  we  content  our- 
selves with  saying  that  it  is  unnecessary 
to  review  the  case  of  State  v.  Corhin,  IG 
S.  C.  533,  and  other  decisions  of  the  su- 
preme court  of  South  Carolina,  pressed 
uppn  our  attention,  since  those  cases  did 
not  involve  the  statute  of  1868  or  statutes 
of  like  import.  And,  moreover,  we  must 
not  be  understood  as  holding  that  other 
provisions  of  the  law  of  South  Carolina, 
relied  upon  in  argument,  would  be  inade- 
quate to  bind  the  state  by  the  action  of  its 
attorney  general,  if  the  provisions  of  the 
act  of  1868  did  not  exist.  Into  that  con- 
sideration we  have  not  entered. 

Second.  The  state  of  South  Carolina  and 
its  attorney  general,  and  his  associate  coun- 
sel, as  the  agents  of  the  state,  being,  there- 
fore, privies  to  and  bound  by  the  decree 
in  the  Pegues  Case,  we  must  determine 
[200] what  was  concluded  by  that  decree.  *That 
the  issue  in  the  case  was  the  existence  of 
a  charter  exemption  from  taxation  in  favor 
of  the  Cheraw  &  Darlington  Railroad  Com- 
pany, and  the  consequent  want  of  power 
of  the  state  to  tax  the  property  of  the 
railroad  during  the  continuance  of  the  ex- 
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emption,  is  obvious.  And  that  the  decree 
rendered  in  the  cause  eetablisbed  the  ex- 
emption embraced  in  the  issues  is  aleo  ob- 
vious. This  being  true,  it  unquestionably 
follows  that  the  decree  established  as  ta 
the  parties  and  their  privies  the  very  que*- 
tion  in  issue  in  this  proceeding.  Escape 
from  this  inevitable  result  is  sought  to  be 
accomplished  by  several  propositions,  all  of 
which  we  think  are  unsound. 

a.  The  complaint  in  the  Pegues  C«ae,  ft 
is  said,  mistakenly  averred  that  the  Cberaw 
&  Darlington  Railroad  had  not  been  built  at 
the  time  the  amendment  of  the  charter  was 
made  which  gave  the  exemption  relied  open, 
and  as  this,  it  is  asserted,  was  not  traversed 
by  the  answer  filed  in  the  case  by  the  at- 
torney general,  it  was  consequently  erro- 
neously assumed  to  be  true  in  fact,  and 
the  decree,  it  is  argued,  was  baaed  upoa 
such  assumption.  From  this  the  conten- 
tion is  that  if  the  truth  had  been  estab- 
lished, a  different  decree  would  have  ben 
rendered,  because  no  consideration  for  th# 
grant  of  exemption  would  then  hare  ap- 
peared. But,  even  granting  the  premie, 
the  deduction  is  unsound.  To  admit  t1 
would  destroy  the  effect  of  the  thing  ad- 
judged, resulting  from  the  decree  in  thi 
Pegues  Case,  since  all  defenses  then  exist' 
ing  to  the  asserted  right  of  exemptioa^ 
whether  brought  to  the  attention  of  tht 
court  or  waived,  were  foreclosed  by  thi 
decree.  United  States  v.  California  d  (k 
Land  Co,  192  U.  S.  355,  48  L.  ed.  476.  2^ 
Sup.  Ct.  Rep.  266;  Fayerweath^r  v.  Rttek 
195  U.  S.  276,  300,  49  L.  ed.  ig3,  210.  2J 
Sup.  Ct  Rep.  68,  et  seq.,  and  cases  cited 
And  although  it  be  conceded  for  the  sab 
of  argument  that  the  doctrine  of  m  fm 
dicata,  as  announced  in  rulings  of  th 
supreme  court  of  South  Carolina,  lend  s«f 
port  to  the  contention  made,  our  dntr  f 
to  give  to  the  decree  of  the  circuit  con 
of  the  United  States  in  the  Pegues   Cms 

*the  force  and  effect  to  which  it  is  estatl* 
under  the  prineiplea  of  res  judiemie  m 
settled  by  this  court,  especially  in  »i^t 
of  the  fact  that  the  controversv  in  ♦^ 
Pegues  Case  involved  ^rights  protwted  bg 
tlie  Constitution  of  the  Vnitcil  .i*. 
Deposit  Bank  v.  Frankfort,  191  U.  S-  491 
48  L.  ed.  276,  24  Sup.  Ct.  Rep.  154. 

b.  It  is  urged  that  as  the  taxes,  the  ed 
lection  of  which  the  oourt  enjoined,  wes 
not  for  the  same  years  as  were  the  taxi 
with  which  the  Pegues  Case  was  conceriM^ 
the  Pegues  decree  was,  therefore,  not  ri 
judicata,  because  it  related  to  a  dilTeM 
cause  of  action.  This  rests  upon  the  m 
sumption  that  a  decree  enjoining  the  cd 
lection  of  a  tax  for  one  year  can  never  I 
the  thing  adjudged  as  to  the  right  to  od 
lect  taxes  of  a  subsequent  year.  Birt  tl 
proposition  entirely  disregards  the  fact  tbi 
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Ot  deeree  in  the  Pegues  due,  enjoining 
the  eoUection  of  the  taxes  in  controversy 
in  tliat  case,  was  rested  upon  the  ground 
that  there  was  a  contract  protected  from 
impairment  by  the  Constitution  of  the 
United  States  which  was  as  controlling  on 
fntnre  taxes  as  it  was  upon  the  particular 
taxes  to  which  the  Pegues  suit  related. 
The  contention,  therefore,  simply  asserts 
that  a  contract  right  of  exemption  was 
bertmd  the  pale  of  judicial  protection,  be- 
cause rights  under  such  contract  could 
oerer  be  sanctioned  by  final  judicial  action. 
Boides,  the  proposition  is  not  open  to  con- 
tioieray.  New  Orleans  v.  Citizens*  Bank, 
1C7  U.'  S.  371,  42  L.  ed.  202,  17  Sup.  Ct. 
Rep,  905;  Deposit  Bank  v.  Frankfort,  191 
U.  S.  499,  48  L.  ed.  276,  24  Sup.  Ct.  Rep. 
154. 

Third.  It  is  insisted  that  the  court  below 
had  no  power  to  restrain  the  attorney  gen- 
eral of  South  Carolina  and  the  counsel 
associated  with  him  from  prosecuting,  in 
the  state  courts,  actions  authorized  by  the 
laws  of  the  state,  and  hence  that  the  court 
erred  in  awarding  an  injunction  against 
said  officers.  Support  for  the  proposition 
is  rested  upon  the  terms  of  the  11th  Amend- 
■WDt  and  the  provisions  of  $  720  of  the 
Berised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  581),  forbidding  the  granting  of  a  writ 
bj  any  court  of  the  United  States  to  stay 
proceedings  in  any  court  of  a  state,  except 
in  cases  where  such  injunction  may  be 
aothorized  by  any  law  relating  to  proceed- 
ings in  banlmiptcy.  The  soundness  of  the 
doctrine  relied  upon  is  undoubted.  Re 
Afer9,  123  U.  S.  443,  31  L.  ed.  216,  8  Sup. 
Ct  Eep.  164;  Fitts  v.  McOhee,  172  U.  S. 
516,  43  L.  ed.  535,  19  Sup.  Ct.  Rep.  269. 
The  difficulty  is  that  the  doctrine  is  inap- 
plicable to  this  case.    Section  720  of  the 

-^j  *h!  Statutes  was  orijifinally  adopted  in 
]I793,  ^whilst  the  11th  Amendment  was  in 
process  of  formation  in  Congress  for  submis- 
sion to  the  states,  and  long,  therefore,  be- 
fore the  ratification  of  that  amendment. 
The  restrictions  embodied  in  the  section 
were,  therefore,  but  a  partial  accomplish- 
Bient  of  the  more  comprehensive  result  ef- 
fectuated by  the  prohibitions  of  the  11th 
AB>endment.  Both  the  statute  and  the 
amendment  relate  to  the  power  of  courts 
<Ji  the  United  States  to  deal,  against  the 
will  and  consent  of  a  state,  with  contro- 
verties  between  it  and  individuals.  None 
of  the  prohibitions,  therefore,  of  the  amend- 
BMnt  or  of  the  statute  relate  to  the  power 
^  a  Federal  court  to  administer  relief  in 
eaiues  where  jurisdiction  as  to  a  state  and 
its  officers  has  been  acquired  as  a  result 
of  the  voluntary  action  of  the  state  in  sub- 
■litting  its  rights  to  judicial  determina- 
tioB.  To  confound  the  two  classes  of  cases  is 
hot  to  overlook  the  distinction  which  exista 
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between  the  power  of  a  court  to  deal  with  ^ 
subject  over  which  it  has  jurisdiction,  and 
its  want  of  authority  to  entertain  a  con- 
troversy as  to  which  jurisdiction  is  not 
possessed.  From  this  it  follows  that,  as 
in  the  Pegues  Case,  the  court  had  acquired 
jurisdiction,  with  the  assent  of  the  state  of 
South  Carolina,  to  determine  as  to  it  the 
controversy  presented  in  that  case,  the 
right  of  the  court  to  administer  relief — ^to 
make  its  decree  effective — cannot  be  meas- 
ured by  constitutional  or  statutory  pro- 
visions relating  to  original  proceedings 
where  jurisdiction  over  the  controversy  did 
not  obtain.  In  other  words,  the  proposi- 
tion relied  upon  is  disposed  of  by  the  con- 
clusion which  we  have  previously  expressed 
concerning  the  persons  who  were  parties 
and'  privies  to  the  decree  rendered  in  the 
Pegues  Case,  Indeed,  the  proposition  that 
the  11th  Amendment,  or  S  720  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  581),  control  a  court  of  the  United 
States  in  administering  relief,  although  the 
court  was  acting  in  a  matter  ancillary  to 
a  decree  rendered  in  a  cause  over  which 
it  had  jurisdiction,  is  not  open  for  discus- 
sion. Dietzsch  v.  Huidekoper  {Kern  v. 
Huidekoper)  103  U.  S.  494,  26  L.  ed.  497; 
Prout  V.  Starr,  188  U.  S.  537,  47  L.  ed.  584, 
23  Sup.  Ct.  Rep.  398;  Julian  v.  Central 
Trust  Co,  193  U.  S.  93,  112,  48  L.  ed.  629, 
639,  24  Sup.  Ct.  Rep.  399. 

And  this  reasoning  disposes  of  the  con- 
tention that  the  court  *below  erred  in  en- [293] 
forcing  its  prior  decree  because  there  was 
adequate  remedy  at  law,  by  interposing  a 
defense  in  the  state  courts  to  the  actions 
brought  by  the  attorney  general.  That 
question  was  foreclosed  by  the  decree  in 
the  Pegues  Case,  So  also  does  the  reason- 
ing dispose  of  the  assertion  that,  because 
a  part  of  the  ta<  for  the  year  1898  may 
have  been  due,  therefore  tender  should  have 
been  made  before  invoking  the  power  of 
the  court  to  protect  its  jurisdiction  and 
enforce  the  prior  decree.  The  amendment 
of  the  decree  made  by  the  court  eliminated 
from  the  controversy  all  question  concern- 
ing the  portion  of  the  tax  not  covered  by 
the  decree  in  the  Pegues  Case.  Having  ac- 
quired by  that  decree  a  right  which  the  pe- 
titioner was  entitled  to  enforce,  whatever 
might  have  been  the  rule  of  tender  as  ap- 
plied to  other  cases,  that  rule  could  not 
rightly  be  invoked  to  deprive  the  court  be- 
low, as  a  court  of  equity,  of  the  power  to 
protect  the  petitioner  in  the  enjoyment  of 
rights  previously  secured  under  a  decree  of  J 
the  court. 

Affirmed, 


/ 


Mr.  Justice  Browa  diasenta. 
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W.  H.  CARFER,  Sheriff  of  Wood  County, 
i  West  Virginia,  Appt,, 

V, 

C.  T.  CALDWELL. 
(See  S.  C.  Reporter's  ed.  203-297.) 

nabeaii  corpus— Jorliidlctloii  of  Federal 
conrta.— The  Federal  courts  have  no  juris- 
diction to  release,  by  habeas  corpus,  a  person 
held  In  the  custody  of  the  state  authorities 
to  answer  for  a  contempt  in  refusing  to 
appear  and  testify  before  a  legislative  inves- 
tigating committee,  either  because  such  a 
committee  cannot  sit  in  vacation,  or  because 
the  subject  for  investigation  Is  excluded  from 
the  Jurisdiction  of  the  legislature  by  the  pro- 
Tlsion  of  the  state  Constitution  for  the 
separation  of  legislative,  executive,  and  Ju- 
dicial powers,  since  no  question  under  the 
Federal  ConstltutlvA  or  laws  is  Involved. 

[No.  360.] 

Submitted  January  8,  1006.    Decided  Jan- 
uary 22,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  West  Virginia  to  review  an  order 
discharging,  on  habeas  corpus,  a  person 
held  in  the  custody  of  the  state  authorities 
to  answer  for  a  contempt  in  refusing  to  ap- 
pear and  testify  before  a  legislative  investi- 
gating committee.  Reversed  and  remanded, 
with  directions  to  quash  the  writ  and  dis- 
miss the  petition. 

See  same  case  below,  138  Fed.  487. 

The  facts  are  stated  in  the  opinion. 

Messrs.  La^Frenoe  BCaxweU,  Jr.,  and 
'William  E.  Chilton  submitted  the  cause 
for  appellant: 

The  Federal  courts  have  no  authority  to 
discharge  a  person  held  for  contempt  by  a 
committee  of  the  legislature  of  a  state,  act- 
ing in  pursuance  of  a  law  of  the  state  and 
a  resolution  passed  by  a  branch  of  the  legis- 
lature, on  the  ground  that  such  law  and 
resolution  are  repugnant  to  the  Constitu- 
tion of  the  state. 

Re  Burrus,  136  U.  S.  586,  34  L.  ed.  500, 
10  Sup.  Ct.  Rep.  850;  Andrews  v.  Swartz, 
156  U.  S.  272,  275,  39  L.  ed.  422,  423,  15 
Sup.  Ct.  Rep.  389;  Storti  ▼.  Massachusetts, 
183  U.  S.  138,  142,  46  L.  ed.  120,  124,  22 
Sup.  Ct.  Rep.  72. 

The  committee  was  acting  under  a  resolu- 
tion duly  passed  by  the  house  of  delegates, 
and  in  pursuance  of  a  law  of  the  state,  giv- 
ing power  to  committees  of  either  house, 
authorized  to  sit  during  recess,  to  enforce 
obedience   to   summonses   issued   by  them; 

Note. — On  habeas  corpus  in  the  Fedrml 
courts — see  notes  to  Re  Reinlts,  4  L.R.A.  236 ; 
State  es  rel.  Cochran  v.  Winters,  10  L.R.A. 
616;  Re  Huse,  25  C.  C.  A.  4 ;  and  Tlnsley  v. 
Anderson,  48  L.  ad.  U.  8.  91. 
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and  if  they  did  not  have  the  power 
they  assumed  to  exercise,  it  waa  becanae 
resolution  or  law  or  both  were 
to  the  Constitution  of  the  state,  and  not  be* 
cause  they  were  in  conflict  with  the  Con- 
stitution or  any  law  or  treaty  of  the  United 
States. 

Dreyer  ▼.  Illinois,  187  U.  S.  71,  83.  84,  47 
L.  ed.  79,  85,  23  Sup.  Ct.  Rep.  28 ;  ReetM  ▼. 
Michigan,  188  U.  S.  505,  47  L.  ed.  563,  23 
Sup.  Ct.  Rep.  390. 

Mr.  C.  T.  Caldwell,  in  propria  pertomm^ 
submitted  the  cause  for  appellee.  MemmnK, 
J.  O.  McClure,  Reese  Blizzard,  and  CMd- 
well  d  Watson  were  on  his  brief: 

•*Due  process  of  law"  undoubtedly 
in  the  due  course  of  legal  proceeding 
cording  to  those  rules  and  forms  whic^ 
have  been  established  for  the  protectkm  of 
private  rights. 

Cooley,  Const.  Lim.  6th  ed.  p.  433;  Note 
to  Pearson  v.  YewdaU,  24  L.  ed.  U.  S.  436; 
Portland  v.  Bangor,  65  Me.  120,  20  Am. 
Rep.  681.  See  also  Hurtado  t.  California 
110  U.  S.  516,  536,  28  L.  ed.  232,  239,  4 
Sup.  Ct.  Rep.  Ill,  292. 

In  cases  where  the  right  of  appeal  aeema 
inadequate  by  reason  of  its  delay,  the  eourt 
may  hold  the  person  entitled  to  tiahrei 
corpus  as  a  means  of  speedy  determinatioe 
of  the  question. 

Ex  parte  Kieffer,  40  Fed.  399. 

In  general,  the  writ  may  be  issued  faf 
Federal  courts  in  every  case  where  a  party 
is  restrained  of  his  liberty  without  doe 
process  of  law  in  the  territorial  jurisdictioa 
of  such  court. 

Ex  parte  Farley,  40  Fed.  66;  Re  XeofW 
{Cunningham  v.  If  eagle)  135  U.  S.  1,  34  L. 
ed.  55,  10  Sup.  Ct.  Rep.  658;  .Yev  York  v. 
Eno,  155  U.  S.  89,  39  L.  ed.  80,  15  Sup.  CU 
Rep.  30;  Re  Huse,  25  C.  C.  A.  1,  48  U.  S. 
App.  318,  79  Fed.  305. 

*  There  is  no  question  as  to  the  jurisdictioB 
of  the  Federal  court  in  proceedings  inrolr- 
ing  the  life,  liberty,  and  property  of  the 
aggrieved  citizen. 

State  ▼.  Sponaugle,  46  W.  Va.  424,  43 
L.R.A.  727,  32  S.  E.  283. 

Mr.  Chief  Justice  FnUer  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  final  order  of 
the  circuit  court  in  habeas  corpus,  dischar- 
ging Charles  T.  Caldwell,  a  citizen  of  Wert 
Virginia,  from  custody,  taken  on  the  ground 
that  the  circuit  court  was  without  juris- 
diction, as  a  court  of  tlie  United  States^ 
to  issue  the  writ  or  discharge  the  peti 
tioner, — the  question  of  jurisdiction  hein? 
certified.  The  case  was  heard  on  tlie  peti- 
tion, the  return,  and  the  exhibits  attained. 
It  appeared  therefrom,  in  brief,  that  at  « 
regular  biennial  session  *of  the  legislature! 

20O  U.  S. 
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Guss  V.  Nelson. 
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of  West  Virginia,  the  house  of  delegates 
passed  a  resolution  instructing  the  speaker 
of  the  house  to  appoint  a  committee  of 
three  members  "to  investigate  fully  and 
thoroughly"  certain  charges  and  matters 
Kt  forth  therein.  The  committee  was  in- 
itmcted  by  the  resolution  to  meet  as  soon 
ti  practicable  and  select  one  of  its  mem- 
bers chairman ;  was  given  leave  to  sit  after 
the  adjournment  of  the  session;  and  was 
empowered  "to  compel  the  attendance  of 
vitaeses,  and  to  send  for  pei^ns  and 
papers,  to  appoint  a  sergeant  at  arms, 
oecesBary  stenographers  and  clerks,  and  to 
employ  such  counsel  as  may  be  necessary 
to  conduct  said  investigation." 

The  committee  organized,  and  summoned 
Qarles  T.  Caldwell  to  appear  before  them 
*^  testify,  and  the  truth  to  speak,  of  and 
concerning  the  matters  and  things  in  said 
Rsolation  to  be  inquired  of."  He  refused 
to  appear,  and  was  taken  into  custody  by 
W.  H.  Carfer,  sheriff  of  Wood  county,  West 
Virginia,  in  pursuance  of  an  order  of  at- 
tachment issued  by  the  committee  to  bring 
him  before  them  to  answer  for  his  con- 
tcB{^  for  failing  to  attend  and  testify. 
This  writ  was  issued  and  Caldwell  was 
discharged.     138  Fed.  487. 

The  jurisdiction  of  courts  of  the  United 
States  to  issue  writs  of  habeas  corpus  is 
limited  to  cases  of  persons  alleged  to  be 
restrained  of  their  liberty  in  violation  of 
the  Gmistitution  or  of  some  law  or  treaty 
of  the  United  States,  and  cases  arising 
under  the  law  of  nations.  Re  BurruSy  136 
U.  S.  586,  591,  34  L.  ed.  500,  502,  10  Sup. 
Ct  Rep.  850;  Andrews  v.  SwartZf  156  U. 
S.  272,  275,  39  L.  ed.  422,  423,  15  Sup.  Ct. 
Rpp.  389;  Storti  v.  Massachusetts,  183  U. 
S.  138.  142,  46  L.  ed.  120,  124,  22  Sup.  Ct. 
Rep.  72. 

And  it  did  not  appear  in  this  case  that 
petitioner  was  restrained  in  violation  of 
the  Constitution  or  any  law  or  treaty  of 
the  United  States. 

The  circuit    court    held    that    the    house 
of  delegates  had  no  power,  under  the  Con- 
ititution  of   West   Virginia,   to   appoint   a 
committee  for  the  purpose  of  investigating 
the  matters    set    forth   in    the    resolution, 
ud  to  clothe   it   with   power   to   sit   and 
compel  the  attendance  of  witnesses  in  vaca- 
tion, but  took  jurisdiction,  nevertheless,  on 
^.the  ground  that  the  condition  was  *so  "ex- 
traordinary** as  to  "warrant  the  interven- 
tion of  the   first  court,   state  or   Federal, 
»pplied  to."    This  view  ignored  the  settled 
liT  that   a    circuit    court   of   the    United 
States  has  no  jurisdiction  to  issue  the  writ 
to  release  a  citizen  from  imprisonment  hy 
ttother  citizen  of  the  same  state,  merely 
^u«e  the  imprisonment  is  wrongful.    The 
I      ^t^mmittee  was   acting  under  a  resolution 
200  U.  8. 


of  the  house  of  delegates,  and  in  pursuance 
of  a  law  of  the  state,  giving  power  to  com- 
mittees of  either  house,  authorized  to  sit 
during  recess,  to  enforce  obedience  to  sum- 
monses issued  by  them ;  and  if  they  did'  not 
have  the  power  they  assumed  to  exercise, 
it  was  because  the  resolution  or  law,  or 
both,  was  or  were  repugnant  to  the  state 
Constitution,  and  the  courts  of  the  state 
are  the  appropriate  tribunals  for  the  vin- 
dication of  the  state  Constitution  and  laws. 

The  circuit  court  was  of  opinion  that 
the  subject  which  the  committee  was  ap- 
pointed to  investigate  was  not  within  tho 
jurisdiction  of  the  legislature,  as  defined 
by  article  5  of  the  Constitution  of  West 
Virginia,  declaring  that  ''the  legislative, 
executive,  and  judicial  departments  shall 
be  separate  and  distinct,  so  that  neither 
shall  exercise  the  powers  properly  belong- 
ing to  either  of  the  others."  But  that 
objection  does  not  "present  any  question 
under  the  due  process  of  law  clause  of  the 
14th  Amendment."  Dreyer  v.  Illinois,  187 
U.  S.  71,  83,  47  L.  ed.  79,  85,  23  Sup.  Ct 
Rep.  28;  Rcctz  v.  Michigan,  188  U.  S.  505, 
47  L.  ed.  563,  23  Sup.  Ct.  Rep.  390. 

Viewed  in  any  aspect,  we  perceive  no 
ground  on  which  Caldwell's  case  can  be 
considered  as  arising  under  the  Constitu- 
tion and  laws  of  the  United  States. 

Final  order  reversed  and  cause  remanded 
with  a  direction  to  quash  the  writ  and  dis- 
misb  the  petition. 


♦U.  C.  GUSS,  J.  W.  McNeal,  W.  H.  Gray,[««^ 
and  Frank  H.  Greer,  Appta,  and  Plffa,  in 
Err,, 

V. 

J.  T.  NELSON. 

(See  S.  C.  Reporter's  ed.  298-303.) 

1.  Appeal— distinction  betiveen  appeal 
and  -writ  of  error.— -Writ  of  error,  and 
not  appeal,  is  the  proper  method  of  obtaining 
a  review  In  the  Supreme  Court  of  the  U  cited 
States  of  a  Judgment  of  tlie  Oklahoma 
supreme  court,  affirming  a  judgment  of  the 
trial  court,  in  an  action  on  a  contract,  tried 
by  the  court  without  a  jury. 

2fi.  Contracts— options.— The  option  given 
by  an  agreement  for  a  transfer  of  corporate 
stock,  together  with  the  owner's  proxy  as 
director,  in  consideration  of  a  specified  sum 
"to  be  considered  an  option,**  running  until 
a  given  date,  when  an  additional  sum  Is  to 
be  paid,  or,  In  lieu  thereof,  all  the  property 

Note. — On  the  distinction  between  appeals 
and  writs  of  error — see  note  to  Miners*  Bank 
V.  Iowa,  13  L.  ed.  U.  S.  867. 

As  to  the  rights  conferred  hy  a  refusal  or 
option — see  note  to  Lltz  ▼.  Qoosling,  21  L.R.A. 
127. 
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delivered  onder  the  agreement  Is  to  be  re- 
turned,— Is  not  an  option  to  purchase,  but 
one  to  return ;  and,  if  not  exercised  at  the 
time  named,  the  sale  is  complete,  and  the 
promise  to  pay  the  purchase  price  becomes 
absolute. 

[No.  124.] 

Argued  and  submitted  December  12,  1905. 
Decided  January  15,  1906, 

APPEAL  from,  and  in  error  to,  the  Su- 
preme Court  of  the  Territory  of  Okla- 
homa, to  review  a  judgment  affirming  a 
judgment  of  the  District  Court  of  Logan 
County,  in  that  territory,  in  favor  of  plain- 
tiff in  an  action  to  recover  the  purchase 
price  named  in  an  option  contract,  which 
was  tried  by  the  court  without  a  jury. 
Appeal  dismissed.  Judgment  affirmed  on 
writ  of  error. 

See  same  case  below,  14  Okla.  296,  78  Pac 
170. 

Statement  by  Mr.  Justice  Brewers 
On  May  28,  1900,  at  Guthrie,  Oklahoma 
territory,  the  parties  to  this  action  entered 
into  the  following  contract: 

"Memorandiun  of  agreement  made  and 
entered  into  this  28th  day  of  May,  1900, 
to  wit,  as  follows:  J.  T.  Nelson  agrees 
on  his  part  to  turn  over  25  per  cent  of  the 
capital  stock  of  the  following  coal  com- 
panies located  in  the  Creek  Nation,  to  wit: 
Sapulpa,  Choctaw,  •  Catoosa,  Wewoka,  Red 
Fork,  Neyaka,  Concharty,  Tulsa,  Car  Creek, 
and  Broken  Arrow  Mining  Companies,  to 
the  following  persons:  U.  C.  Guss,  W.  H. 
Gray,  F.  H.  Greer,  and  J.  W.  McNeal.  The 
consideration  of  the  delivery  under  which 
the  above-listed  stock  and  other  stock  as 
hereinafter  described  is  as  follows:  This 
also  includes  the  delivery  of  the  records 
lK»lon«:ing  to  each  of  said  above-named  com- 
panies, the  seals  and  other  records  that 
in  any  way  belong  to  any  of  said  companies. 
A  payment  of  $500  is  to  be  made  in  cash 
upon  delivery  of  the  above-named  prop- 
erty, and  additional  property  in  the  way 
[200]of  stock  hereinafter  listed.  The  *$500  is  to 
be  considered  an  option  on  all  said  prop- 
erty until  the  4th  day  of  March,  1901. 
At  that  date  the  above-named  parties  are 
to  pay  to  Nelson  an  additional  sum  of 
$4,500.00  (four  thousand,  five  hundred 
dollars),  or  in  lieu  thereof  to  turn  back 
to  said  Nelson  all  the  property  delivered 
by  him.  In  addition  to  the  above-men- 
tioned 25  per  cent  of  the  capital  stock 
aforesaid,  which  the  said  J.  T.  Nelson 
represents  he  owns  in  his  own  right,  he 
agrees  to  turn  over  and  deliver  enough 
more  stock  to  make  the  aggregate  sum  of 
stock  delivered  by  him  under  this  con- 
tract as  follows:*' 
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(Here  follows  a  list  of  companies 
number  of  shares  of  stock  in  each«) 

"The  $500.00  above  mentioned  is  to  be 
earnest  money,  to  be  forfeited  in  case  the 
balance  of  payment  is  not  paid.  Nelsoa 
also  agrees  to  give  U.  C.  Guss  his  proxj 
as  director  in  each  of  the  above-named 
companies  until  such  time  as  it  may  b« 
convenient  for  him  to  resign  and  Guss  or 
someone  else  be  elected  to  fill  the  Tacaney." 

On  April  6,  1901,  Nelson  brought  suit 
in  the  district  court  of  Logan  county,  Okla- 
homa territory,  to  recover  the  additional 
sum  named  in  the  contract.  After  answer 
the  case  was  tried  by  the  court  without  a 
jury,  and  judgment  rendered  in  his  faror 
on  February  20,  1903,  for  $4,500  and  in- 
terest. This  "was  affirmed  by  the  supreme 
court  of  the  territory  (14  Okla.  SSNJ,  78 
Pac.  170),  and  its  judgment  was  brought 
here  both  by  appeal  and  writ  of  error. 


Jfr.  A.  O.  C.  Bierer  argued  the  caoss, 
and,  with  Mr.  Frank  Dale,  filed  a  brief  for 
appellants  and  plaintiffs  in  error: 

The  fact  of  possession  of  the  stock  bj  the 
defendants,  and  the  failure  to  return  it, 
could  not  be  held  to  be  an  election  to  keep, 
to  purchase,  and  to  pay  for  the  stock  under 
the  optional  contract. 

Wailes  v.  Howison,  93  Ala.  375,  •  So. 
594 ;  Ide  v.  Leiser,  10  Mont  5,  24  Am.  St 
Rep.  17,  24  Pac.  697;  Gordon  v.  Sworn,  43 
Cal.  564;  Sargent  v.  Oile,  8  N.  H.  326 ;  Lmd- 
den  d  B,  Southern  Music  House  t. 
bury,  27  S.  C.  464,  4  S.  E.  60. 

Mr.  'W.  B.  Biddle  submitted  the 
for  appellee  and  defendant  in  error,  ifessra. 
Selwynn  Douglas,  George  8,  Greea,  and  B, 
B.  Martin  were  on  his  brief: 

On  failure  of  defendants  to  return  the 
stock  within  the  specified  time,  thej  w«rt 
liable  for  the  price. 

Foley  y.  Felrath,  98  Ala.  176,  39  Am.  St 
Rep.  39,  13  So.  485;  Tennessee  R.  Tr^nsp, 
Co,  V.  Kavanaugh,  93  Ala.  324,  9  So.  395; 
Busicell  y.  Bicknell,  17  Me.  344,  35  An. 
Dec.  262;  Crocker  v.  Oullifer,  44  Me.  491, 
69  Am.  Dec.  118;  McKinney  v.  Bradler^  117 
Mass.  322;  Hunt  v.  Wyman,  100  Majn.  19^; 
Potter  V.  Lee,  94  Mich.  140,  53  N.  W.  1047; 
Henderson  v.  Wheaton,  139  111.  581,  28  X. 
E.  1100;  Texas  d  P.  R.  Co,  v.  Marlor,  123 
U.  S.  687,  31  L.  ed.  303,  8  Sup.  Ct  Rep. 
311 ;  Orris  v.  Waite,  58  111.  App.  504 :  /Nis'* 
V.  Shainirald,  169  N.  Y.  246,  57  L.R..V  \:x 
02  N.  E.  366;  Stei^ens  v.  Urrtzlrr,  109  AU 
423,  19  So.  841 ;  6  Wait,  Act.  4  Def.  531 ; 
Moss  V.  Sweet,  16  Q.  B.  493;  Jamrton  t. 
Gregory,  4  Met.  (Ky.)  363;  Spiekler  \. 
Marsh,  36  Md.  222;  SchUsinger  t.  Str%t 
ton,  9  R.  I.  578 ;  Buffum  y.  Merry,  3  Mason, 
478,   Fed.  Cas.  No.  2,112;   ChatnherUim  t. 
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BmUk,  44  Pa.  431  ;.FaZI  v.  JEtna  Mfg.  Co, 
90  lowi.  215;  Haskins  v.  Dem,  19  Utah, 
89,  56  Pac  953;  21  Am.  k  £ng.  Enc.  Law, 
p.  647;  2  Benjamin,  Sales,  $  915,  note  30, 
p.  796. 

Mr,  W.  P.  Dillard  also  submitted  the 
ctnse  for  appellee  and  defendant  in  error. 
Memt.  W,  R.  Biddle  and  George  8.  Cfreen 
were  on  his   brief. 

Mr.  Justice  Brewer  delivered  the  opin- 
ios  of  the  court: 

The  appeal  must  be  dismissed.  Okla- 
homa City  V.  McMaster,  196  U.  S.  529,  49 
L  ed.  587,  25  Sup.  Ct.  Rep.  324. 

Considering  the  writ  of  error,  we  remark 
Uat  no  rulings  were  made  in  respect  to  the 
admission  or  rejection  of  testimony  present- 
isf  an^-thing  worthy  of  consideration.  No 
special  findings  of  fact  were  made  by  either 
the  district  or  supreme  court,  the  former 
finding  generally  the  issues  in  favor  of  the 
plaintiff,  and  rendering  judgment  upon 
rath  general  finding,  and  the  latter  merely 
discussing  the  right  of  recovery  upon  the 
pleadings  and  such  general   finding. 

Plaintiffs  in  error  contend  that  this  is 
a  mere  option  contract,  and  that  no  lia- 
bOitj  could  attach  to  them  except  upon 
tn  election  to  purchase  the  property,  which 
they  never  made,  but,  on  the  contrary,  de- 
clined to  make,  and  notified  the  plaintiff 
thereof  by  letter.  They  call  attention  to 
the  clause  providing  that  "the  $500  is  to  be 
wnaidcred  an  option,"  refer  to  the  fact 
tbat  there  is  nothing  in  the  contract  in 
terms  mentioning  "sale"  or  "purehase." 
There  is  always  danger  in  applying  a  ge- 
scric  term  to  a  contract^  and  then  subject- 
ing it  to  the  general  rules  controlling  con- 
tracts of  that  nature,  irrespective  of  its 
special  stipulations.  While  an  option  is 
given  by  the  contract,  and  the  price  paid 
for  the  option  is  named,  yet  it  contains 
other  clauses  which  are  equally  binding, 
ud  from  which  liability  arises.  Option 
contracts  are  not  afl  alike.  As  said  in 
Uvnt  V.  Wyvuin,  100  Mass.  198,  200,  quoted 
approvingly  by  this  court  in  Sturm  v. 
^ktr,  150  U.  S.  312,  329,  37  L.  ed.  1093, 
1100,  14  Sup.  Ct.  Rep.  99,  104: 

"An  option  to  purchase  if  he  liked  is 
««entially  different  from  an  option  to  re- 
^wn  a  purchase  if  he  should  not  like.  In 
one  case,  the  title  will  not  pass  until  the 
option  is  determined;  in  the  other,  the 
property  passes  at  once,  subject  to  the  right 
to  rescind  and  return.'* 
^.  *In  the  contract  before  us,  while  an  option 
ninning  until  the  4th  of  March,  1901,  is 
t"^  for  which  $500  is  to  be  paid,  the 
rtipulation  for  such  option  is  followed  by 
^U:    **At  that. date  the  above-named  par- 
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ties  are  to  pay  to  Nelson  an  additional 
sum  of  $4,500  (four  thousand,  five  hundred 
dollars),  or,  in  lieu  thereof,  to  turn  back* 
to  said  Nelson  all  the  property  delivered 
by  him."  Here  is  an  absolute  promise  on 
the  part  of  plaintiffs  in  error  to  pay  an 
additional  sum  of  $4,500  at  a  specified 
date,  or,  in  lieu  thereof,  to  turn  back  the 
property.  They  did  not  return  the  prop- 
erty. The  amount  to  be  paid  and  the  time 
of  payment  are  expressly  named,  and  that 
stipulation  in  the  contract  is  as  significant 
and  binding  as  any  other.  It  shows  that 
the  option  given  is  an  option  to  return,  and 
that,  if  it  is  not  exercised  at  the  time 
named,  the  sale  is  complete,  and  the  prom- 
ise to  pay  the  balance  of  the  purchase  price 
becomes  absolute.  This  construction  of  the 
contract  is  reinforced  by  the  fact  that  not 
only  was  the  stock  to  be  delivered  to  the 
plaintiffs  in  error,  but  also  Nelson  agreed 
to  give,  and  did  give,  his  proxy  as  director 
in  each  of  the  companies,  so  that  the  pos- 
session of  the  stock  and  all  the  rights 
which  attached  to  it  passed  to  the  plain- 
tiffs in  error,  to  be  exercised  by  them  sub- 
ject to  the  right  at  any  time  before  the 
4th  of  March  to  return  the  property.  Eos- 
kins  V.  Dem,  19  Utah,  89,  56  Pac.  953,  is 
directly  in  point. 

We  see  no  error  in  the  ruling  of  the 
Supreme  Court  of  Oklahoma,  and  its  judg- 
ment is  affirmed. 

Mr.  Justice  MoKonna  took  no  part  in 
the  decision  of  this  case. 


♦SAN  ANTONIO  TRACTION  C0MPANY,[3041 

Plff.  in  Err., 

V. 

GEORGE  A.  ALTGELT. 

(See  S.  C.  Reporter's  ed.  304-310.) 

1.  Municipal     corporations— learlalatlv-e 
control— >poivcr  to  charter  street  rail- 

"way.— The  power  to  charter  a  street  rail- 
way was  not  withdrawn  from  the  legislature 
by  Tex.  Const.  1876,  art.  10,  §  7,  provid- 
ing that  "no  law  shall  be  passed  by  the  legis- 
lature, granting  the  right  to  construct  and 

Note. — At  to  the  power  of  the  legislature 
to  impose  hurdena  upon  municipalities  and  to 
control  their  local  administration  and  property 
— ^see  note  to  State  ox  rel.  Bulkeley  v.  Williams, 
48  L.R.A  465. 

On  legislative  power  to  flw  tolls,  rates,  or 
prices — see  note  to  Winchester  &  L.  Turnp. 
Road  Co.  V.  Croxton,  33  L.R.A.  177. 

On  contract  exemptions  from  legislative 
power  to  flw  tolls,  rates,  or  prices — see  note 
to  Detroit  v.  Detroit  Citizens'  Street  R.  Co. 
46  L.  ed.  U.  S.  002. 
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operate  a  street  railway  within  any  city, 
town,  or  Tillage,  or  upon  any  public  highway, 
'  without  first  acquiring  the  consent  of  the 
local  authorities  having  control  of  the  street 
or  highway  proposed  to  be  occupied  by  said 
railway,"  but  such  power  still  exists,  pro- 
vided the  consent  of  the  local  authorities  be 
first  acquired. 

2.  Conatltntional  lair— impairment  of 
contract  obll^ratlons— IeKt>latlve  res- 
nlntlon  of  utreet  rall^ray  rates.— The 
requirement  that  street  railway  companies 
shall  issue  half-fare  tickets  to  school  chil- 
dren, which  is  made  by  Tex.  act  April  10, 
1903,  S  2,  does  not  impair  the  obligation  of 
any  contract  with  the  municipality,  fixing 
the  rates  which  such  company  might  charge, 
entered  into  after  the  adoption  of  Tex.  Const. 
1876,  which,  by  f  17  of  the  Bill  of  Rights, 
subjects  to  the  control  of  the  legislature  all 
privileges  and  franchises  granted  by  it  or 
created  under  Its  authority. 

8.  Const Itntlonnl     la^r— Impairment     of 

,    contract  obllgrAtlons— lesrlslatlve  re^r- 

nlatlon  of   utreet   rall^ray   rates.— Any 

contract  exemption  from  legislative  regula- 
tion of  rates,  possessed  by  a  street  railway 
company  chartered  before  the  adoption  of  the 
Texas  Constitution  of  1876,  which,  by  |  17 
of  the  Bill  of  Rights,  subjects  to  the  control 
of  the  legislature  all  privileges  and  fran- 
chises granted  by  It  or  created  under  Its 
authority,  was  lost  by  the  sale  of  its  property 
on  foreclosure,  and  the  acquisition  of  its 
franchise,  under  a  municipal  ordinance,  .to- 
gether with  that  of  another  company,  by  a 
new  corporation.  Incorporated  since  the  adop- 
tion of  such  Constitution,  although  such  or- 
dinance provides  that  all  the  rights  and 
privileges  previously  granted  to  the  old  cor- 
porations were  conferred  on  the  new  one, 
including  all  the  limitations,  contracts,  and 
obligations. 

[No.  131.) 

Argued  December  IS,  1905,    Decided  Jan- 
uary 22,  1906, 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
affirming  a  judgment  of  the  District  Court 
of  Bexar  County,  awarding  a  peremptory 
mandamus  to  compel  a  street  railway  com- 
pany to  issue  half-fare  tickets.  Affirmed, 
See  same  case  below  (Tex.  Civ.  App.)  81 
S.  W.  106. 

Statement  by  Mr.  Justice  Brown t 
This  was  a  petition  by  Altgelt,  suing  by 
his  next  friend,  originally  filed  in  the  dis- 
trict court  of  Bexar  county,  for  a  peremp- 
tory mandamus  against  the  traction  com- 
pany, a  Texas  corporation  operating  a 
street  railway  system,  commanding  it  to 
issue  to  the  plaintiff  twenty  half-fare  street 
car  tickets  upon  the  payment  of  60  cents, 
the  same  being  at  the  rate  of  2yg  cents 
per  ticket. 
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Both  parties  relied  upon  the  legml  effect 
of  certain  legislation  of  the  state  of  Texas 
hereafter  set  forth.  The  mandamus  was 
granted  by  the  district  court,  whose  action 
was  affirmed  by  the  court  of  civil  appeals. 
An  application  for  a  writ  of  error  from  the 
supreme  court  was  denied. 

Mr.  Cl&arles  W.  Osdem  argued  tlit 
cause  and  filed  a  brief  for  plaintiff  in  error: 

The  power  to  grant  to  street  railways  the 
property  right  and  franchise  to  construct 
and  operate  a  street  railway  within  a  city 
is  withdrawn  from  the  legislature  by  Tex. 
Const.  1876,  art  10,  §  7,  and  conferred,  if 
not  by  expressed  words,  then  by  necessary 
implication,  upon  the  municipal  author 
ities. 

Houston  V.  Houston  City  Street  A,  Co, 
83  Tex.  545,  29  Am.  St.  Rep.  679,  19  S.  W. 
127;  Detroit  v.  Detroit  Citizens'  Street  R, 
Co,  184  U.  S.  369,  46  L.  ed.  595,  22  Sup. 
Ct.  Rep.  410;  Taylor  v.  Dunn,  80  Tex.  659, 
16  S.  W.  732. 

A  franchise  granted  by  municipal  author- 
ities  in  the  exercise  of  a  power  conferred 
directly  by  the  Constitution  cannot  be 
destroyed  or  impaired  by  the  legislature 
because  and  for  no  other  reason  than  that 
the  same  Constitution  which  vested  this 
particular  power  in  the  municipal  body  re- 
served to  the  legislature  the  power  to  con- 
trol the  privileges  granted  by  it  or  under 
its  authority. 

Detroit  v.  Detroit  Citizens'  Street  R,  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  CL 
R^p.  410;  City  Water  Co,  v.  State,  88  Tex. 
600,  32  S.  W.  1033. 

The  exclusive  power  conferred  by  §  7  o' 
article  10  of  the  Constitution  of  Texas  npoo 
the  city  authorities  to  control  the  use  of 
the  streets  of  the  city  by  street  railway 
companies  necessarily  involves  the  right  to 
enter  into  a  contract  with  a  street  railway 
company,  imposing  upon  it  such  burden* 
and  obligations,  and  conferring  upon  it  sucji 
rights  and  privileges^  including  the  rif^fat 
to  collect  a  stipulated  fare,  as  the  parties 
to  the  contract  may  agree  upon. 

Detroit  v.  Detroit  Citizens*  Street  R,  Co. 
supra. 

No  counsel  for  defendant  in  error. 

*Mr.  Justice  Browm  delivered  the  opin-I 
ion  of   the   court: 

This  case  depends  upon  the  const  mctioo 
and  validity  of  certain  legislative  acts  of 
the  state  of  Texas  from  1874,  the  date  of 
the  original  charter,  to  1903,  the  date  of 
the  act  complained  of  as  an  impairmeat 
of  the  traction  company*s  contract. 

The  Constitution  of  1869,  in  force  at  tbt 
time  the  original  company  was  chartered, 
contained  no  limitation  upon  the  power  of 
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the  legislatnre  to  grant  franchises  in  towns, 
dticd,  and  other  subdivisions  of  the  state. 
Hie  San  Antonio  Street  Railway  Company 
Tis  incoq>orated  in  1874  by  special  act, 
in  which  it  was  provided,  §  8,  that  "all 
eoatraeU  made  and  entered  into  between 
t^  mayor  and  aldermen  of  the  city  of 
Stn  Antonio  and  said  company,  or  any 
privileges  and  rights  granted  ...  to 
said  company,  shall  be  in  all  respects  legal 
ind  binding  on  the  aforesaid  contracting 
parties;"  and  by  §  9,  that  the  charter 
"&ball  remain  in  full  force  and  effect  for 
the  period  of  fifty  years." 

Bt  ordinance  of  the  city  council  of  Oc- 
tober 5,  1875,  privilege  was  granted  to  the 
San  Antonio  Street  Railway  Company  to 
^-instruct  a  first-class  horse  railway,  dur- 
icf  the  term  of  its  charter,  upon  the  streets 
cf  said  city,  upon  certain  routes;  but  the 
ordinance  did  not  fix  the  rate  of  fare  to 
be  diarged  for  the  transportation  of  per- 
sons orer  its  projected  lines. 

Bj  article  10,  §  7,  of  the  Constitution 
of  Texas  of  1876,  it  was  provided  that  "no 
lav  shall  be  passed  by  the  legislature 
gnntiiig  the  right  to  construct  and  operate 
a  street  railway  within  any  city,  town,  or 
rlllagc,  or  upon  any  public  highway,  with- 
out first  acquiring  the  consent  of  the  local 
anthorities  having  control  of  the  street  or 
bi^way  proposed  to  be  occupied  by  said 
Kdlwaj." 

Section  17  of  article  1  of  the  Bill  of 
Rights  of  the  same  Constitution  provides 
t^t  '"no  irrevocable  or  uncontrollable  g^ant 
of  special  privileges  or  immunities  shall  be 
■Kide;  but  all  privil^es  and  franchises 
llgranted  by  the  legislature,  or  'created  under 
its  tnthority,  shall  be  subject  to  the  con- 
trol thereof." 

Oa  Mardi  16,  1899,  twenty-three  years 
&fter  the  adoption  of  this  Constitution,  an 
ordinance  of  the  city  was  passed,  granting 
in  extension  of  time  to  the  San  Antonio 
Street  Bailway,  and  the  San  Antonio  Edi- 
*<Ki  Company,  and  imposing  certain  lim- 
Jtatjons  upon  the  exercise  of  their  fran- 
«fcis<s,  among  which  was  that  "said  street 
rvilvDoy  companies  shall  charge  5  cents  fare 
fw  fme  continuous  ride  over  any  one  of 
**»■  limes,  with  one  transfer  to  or  from 
titker  line  to  the  other," 
I  it  was  also  provided,  by  §  1 1  of  the  same 
ordinance,  that  "the  rights,  privileges,  and 
^ranchiies,  or  either  of  them  herein  referred 
^  and  hereby  extended,  may  be  assigned 
fey  the  grantee  or  grantees  to  any  person 
^  corporation,  and  the  limitations  of  this 
^^^'^noe  shall  apply  to  the  assignee 
tbereof." 

On  April  4,  1900,  all  the  property  of 
^  company  was  sold  imder  the  decree  of 
*  rtate  court  to  a  trustee  for  the  stock- 
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holders,  subject  to  the  payment  of  the  debts 
of  the  company,  and  to  the  performance 
of  all  outstanding  contract  obligations, 
which  were  declared  "a  preference  lien" 
against  all  the  property  sold  in  the  hands  of 
the  purchaser.  The  conveyance  expressly 
stipulated  that  "within  the  meaning  of  the 
words  'contract  obligations'  shall  be  under- 
stood any  and  all  existing  contracts  of  the 
said  Antonio  Street  Railway  Company  for 
street  railway  service  over  its  road,  or  any 
portion  thereof,  had  •  with  any  person  or 
persons,  now  binding  on  said  street  rail- 
way company." 

On  August  7,  1900,  the  common  council 
of  the  city  passed  an  ordinance  reciting 
the  sale  of  the  property  and  privileges  of 
the  former  corporations,  the  San  Antonio 
and  Edison  Companies,  to  the  traction 
company,  and  enacting  that  all  the  rights 
and  privileges  theretofore  granted  to  the 
former  companies,  which  were  said  to  be 
"now  defunct,"  with  all  the  limitations, 
duties,  contracts,  and  obligations  imposed 
and  required  of  the  said  San  Antonio  Street 
Railway  Company,  were  'imposed  upon  the  [307] 
traction  company.  This  ordinance  was  ac- 
cepted. 

The  legislation  remained  in  this  condi- 
tion until  April  10,  1903,  when  the  legis- 
lature of  the  state  passed  a  new  act,  the 
2d    section    of    which    re4ds    as    follows: 

"Sec.  2.  All  such  persons  or  corporations 
owning  or  operating  street  railways  shall 
sell  or  provide  for  the  sale  of  tickets  in 
lots  of  twenty,  each  good  for  one  trip  over 
the  line  or  lines  owned  or  operated  by  such 
person  or  corporation,  at  and  for  one  half 
the  regular  fare  or  charge  collected  for  the 
transportation  of  adult  persons,  to  students 
not  more  than  seventeen  years  of  age,  in 
actual  attendance  upon  any  academic  pub- 
lic or  private  school,  of  grades  not  higher 
than  the  grades  of  the  public  high  schools 
of  this  state,  situated  within  or  adjacent 
to  the  town  or  city  in  which  such  street 
railway  is  located.  Such  tickets  are  re- 
quired to  be  sold  only  on  the  presentation 
by  the  student  desiring  to  purchase  the 
same,  of  the  written  certificate  of  the  prin- 
cipal of  the  school  upon  which  he  is  in 
attendance,  showing  that  he  is  not  more 
than  seventeen  years  of  age,  is  in  regular 
attendance  upon  such  school,  and  is  within 
the  grades  hereinbefore  provided.  Such 
tickets  are  not  required  to  be  sold  to  such 
students,  and  shall  not  be  used,  except  dur- 
ing the  months  of  the  year  when  such 
schools  are  in  actual  session,  and  such  stu- 
dents shall  be  transported  at  half  fare 
only  upon  the  presentation  of  such  tickets." 

It  is  insisted  by  the  plaintiff  in  error 
that,  under  article  10,  §  7,  of  the  state 
Constitution,   above  quoted,   the  power   to 
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grant  to  street  railways  the  property  rights 
and  franchises  to  construct  and  operate 
a  street  railway  within  a  city  is  withdrawn 
from  the  legislature,  and  conferred,  if  not 
by  express  words,  then  by  necessary  impli- 
cation, upon  the  mimicipal  authorities. 
We  do  not  so  read  the  section.  It  merely 
provides  that  no  such  law  shall  be  passed 
by  the  legislature,  granting  the  right  to 
construct  and  operate  a  street  railway, 
without  first  acquiring  the  consent  of  the 
local  authorities;  but  we  see  nothing  tu 
prevent  the  legislature  from  chartering  a 
[308]  street  railway,  *  provided  such  consent  be 
acquired.  Such  we  understand  to  be  the 
ruling  of  the  supreme  court  of  that  state 
in  Taylor  y,  Dunn,  80  Tex.  659,  16  S.  W. 
732,  and  Houston  v.  Houston  City  Street 
R.  Co,  83  Tex.  548,  29  Am.  St.  Rep.  679, 
19  S.  W.  127.  But  whether  an  act  of  the 
legislature  be  necessary  to  charter  a  street 
railway  is  not  involved  in  this  case,  as  we 
are  cited  only  to  the  original  charter  of  the 
San  Antonio  Street  Railway  .Company  of 
1874;  although  it  is  clear  that  a  new  char- 
ter would  be  inoperative  to  authorize  the 
construction  of  the  road  without  the  con- 
sent of  the  municipal  authorities. 

Assuming,  but  not  deciding,  that  the  or- 
dinance of  March  16,  1899,  extending  the 
franchise  of  the  San  Antonio  Street  Rail- 
way, and  imposing  certain  limitations,  con- 
stituted a  contract  pro  tanto  the  question 
still  remains  whether  the  provision  ''that 
said  street  railway  companies  shall  charge 
6  cents  fare  for  one  continuous  ride  over 
any  one  of  their  lines,  with  one  transfer 
to  or  from  either  line  to  the.  other,"  con- 
stituted a  contract  with  respect  to  which 
no  further  legislation  upon  that  subject 
could  be  enacted  without  impairing  its  ob- 
ligation. Even  if  construed  as  a  contract, 
it  was  still  subject  to  the  provision  of  the 
Ck)nstitution  of  1876,  which,  in  §  17  of  the 
Bill  of  Rights,  declared  that  no  irrevocable 
or  uncontrollable  grant  of  special  privileges 
or  immunities  should  be  made;  but  that 
all  privileges  granted  by  the  legislature  or 
created  under  its  authority  shall  be  sub 
ject  to  the  control  thereof. 

An  important  consideration  in  this  con- 
nection is  that  the  alleged  contract  was 
made  twenty-three  years  after  the  Ck)nsti- 
tution  of  1876  was  adopted,  declaring  that 
all  privileges  granted  by  the  legislature 
shall  be  subject  to  its  control.  Clearly,  it 
was  not  deprived  of  that  control  by  the  f Act 
that  the  contract  was  not  entered  into  by 
the  legislature  itself,  but  by  a  municipal 
corporation,  since  that  is  but  an  agency 
of  the  state,  to  which  is  delegated  the 
power  to  regulate  street  railways  and  other 
municipal  franchises.  We  have  repeatedly 
held  that  where  a  railway  was  originally 
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chartered  before  a  new  constitution  took 
effect  (and  hence  such  charter  was  not  lim- 
ited •thereby),  yet,  if  such  road  be  8ub-[3€>OI 
sequently  consolidated  with  other  roads,  or 
accepts  new  privileges,  after  a  new  consti- 
tution takes  effect,  all  contracts,  privileges, 
and  franchises  conferred  after  the  adoption 
of  such  constitution  are  subject  to  its  pro- 
visions. Shields  v.  Ohio,  95  U.  S.  319,  24 
L.  ed  367;  Maine  C.  R.  Co,  v.  Maine,  96 
U.  S.  499,  24  L.  ed.  836;  Atlantic  d  O.  R. 
Co,  V.  Georgia,  98  U.  S.  359,  25  L.  ed.  186; 
Keokuk  d  W,  R,  Co,  v.  Missouri,  152  U. 
S.  301,  38  L.  ed.  450,  14  6up.  Ct.  Rep.  592; 
Yazoo  d  M,  Valley  R,  Co.  v.  Adams,  180 
U.  S.  1,  23,  46  L.  ed.  395,  407,  21  Sup.  Ct. 
Rep.  240. 

In  this  case  not  only  did  the  original 
San  Antonio  Street  Railway  Company  be- 
come extinct  by  the  foreclosure  and  sale 
of  its  property,  but,  under  the  ordinance 
of  August  7,  1900,  declaring  the  prior  com- 
panies to  be  "now  defunct,"  the  traction 
company  also  became  the  owner  of  all  the 
property,  assets,  rights,  and  privileges  of 
another  company,  known  as  the  San  An- 
tonio Edison  Company,  which  thus  became 
absorbed  with  the  street  railway  company 
in  the  new  corporation  known  as  the  trac- 
tion company,  which  is  admitted  to  have 
been  incorporated  since  1876,  though  the 
charter  is  not  in  the  record.  We  are 
clearly  of  the  opinion  that,  under  these 
circumstances,  it  received  its  franchise 
under  the  Constitution  of  1876,  which  for- 
bade either  the  legislature  or  the  municipal 
authorities  to  make  any  irrevocable  eon- 
tract. 

It  is  true  that  in  this  ordinance  it  was 
provided  that  all  rights  and  privileges  pre- 
viously granted  to  the  street  railway  com- 
pany and  the  Edison  company  were  con- 
ferred unto  the  traction  company,  includ- 
ing all  the  limitations,  contracts,  and  obli- 
gations; but  this  ordinance  must  be  con- 
strued in  connection  with  the  Constitution 
of  1876,  which  made  all  such  privileges 
and  franchises  subject  to  the  control  there- 
of. Such  was  the  view  taken  by  the  court 
of  civil  appeals  of  Texas  in  this  case,  which 
expressly  waived  the  question  whether  the 
provision  of  the  former  ordinance  fixing 
a  5  cent  fare  constituted  a  contract  or  not, 
declaring  that  if  it  did,  it  was  subject  to 
further  legislative  control. 

Under  the  Bill  of  Rights  of  that  Constitu- 
tion, the  legislature  could  not  reduce  the 
fares  to  a  confiscatory  amount,  or  to  an 
•amount  which  would  render  it  unprofitable [3 lO] 
to  operate  the  road.  There  is  no  allegation 
of  that  kind  in  this  bill,  and  no  evidence 
that  the  reduction  of  the  school  tickets  in 
question  would  seriously  impair  its  rev- 
enues.   Indeed,  it  was  found  in  the  opinion 
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of  tbe  eourt  below  that  it  was  not  con- 
toded  there,  and  that  there  was  nothing 
IB  tbe  eridence  tending  to  show,  that  the 
nte  of  ftre  claimed  by  the  appellee  under 
tbe  act  of  1903  is  not  such  as  to  leave  to 
tbe  eompany  a  sufficient  income  to  pay  for 
repairs  and  a  fair  income  on  its  invest- 
ment. 

The  judgment  of  the  Court  of  Civil  Ap- 
ftili  it  affirmed. 


mSESMA  SAVINGS  k  LOAN  SOCIETY, 
Plff.  in  Err,, 

V, 

QTT  AND    CX)UNTY    OF    SAN    FRAN- 

CISCO. 

(See  8.  C.  Reporter's  ed.  810^316.) 

Tue«-«tate  tAxatlon   of   Federal   obll- 

smtloB«— United  States  Treasury  checks,  or 
onfcff  Issued  for  Interest  accrued  upon 
Rgiitered  bonds  of  tbe  United  States,  where 
tmended  for  Immediate  payment,  may  be 
tued  by  a  state,  in  the  hands  of  the  owner, 
vitboat  Tlolatins  U.  S.  Rev.  Stat,  f  3701, 
r.  S.  Coop.  Stat.  1001,  p.  2480,  exempting 
obUsatloiis  of  the  United  States  from  state 
taudoa. 

[No.  154.] 

BtbrniUtd    December    14,     1905.    Decided 
Jcmuary  ft9,  1906. 

T  N  ERROR  to  the  Supreme  Court  of  the 
•1  State  of  California  to  review  a  judgment 
ifinning  a  judgment  of  the  Superior  Court 
in  and  for  the  City  and  County  of  San 
FnodMo,  in  that  state,  in  favor  of  defend- 
ant in  an  action  to  recover  certain  taxes 
F*id  under  protest  upon  United  States 
Trearory  diecks  or   orders.     Affirmed, 

S«  same  case  below,  139  Cal.  205,  06 
Am.  St  Rep.  100,  72  Pac.  920. 

Statement  hy  Mr.  Justice  Brown  t 
This  was  an  action  by  the  plaintifT  in 
'Tor,  begun  in  the  state  superior  court, 
to  rtcover  certain  taxes  paid  under  protest 
«pon  two  checks  or  orders  for  $120,000 
*^  $1,875,  respectively,  signed  by  the 
Tfttsnrer  of  the  United  States,  and  ad- 
<iw3ed  to  the  Treasurer  or  an  Assistant 
Treasurer  of  the  United  States,  for  interest 
•«"T»ed  upon  certain  registered  bonds  of 
tbe  United  States,  owned  by  the  plaintiff. 
Tl*Me  ebecks  were  issued  in  compliance 
'Tth  Rev.  Stat  §  3098,  U.  S.  Corap.  Stat. 
IWI.  p.   2479,    which    requires    that    "the 

^^<*rt.— On  the  limitationJi  of  tatting  power 
^*■  t\t  mutual  independence  of  Federal  and 
'*•>  ^TtntmentA — «-«»e  note  to  Grether  ▼. 
^risbt,  23  C.  C  A.  515. 
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Secretary  of  the  Treasury  shall  cause  to 
be  paid,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  any  interest 
falling  due  or  accruing  on  any  portion  cf 
the  public  debt  authorized  by  law."  These 
checks,  *which  were  payable  at  the  United  [311] 
States  Treasury  at  San  Francisco  at  any 
time  within  four  months  from  their  date, 
were  not  presented  immediately  for  pay- 
ment, but  were  withheld  by  the  plaintiff 
until  the  first  Monday  in  March,  1899,  the 
day  when  the  status  of  property,  for  the 
purpose  of  taxation,  is  determined.  Plain- 
tiff did  not  list  these  two  checks  for  assess- 
ment; but  the  assessor,  in  making  up  his 
roll  for  the  ensuing  .year,  included  them, 
and,  after  a  fruitless  effort  to  be  relieved 
from  the  assessment,  plaintiff  paid  tbe 
amount  of  the  tax,  and  brought  this  suit 
to  recover  it  back.  There  were  claims  for 
other  taxes  included  in  the  action,  upon 
which  plaintiff  was  successful;  but,  in  re- 
spect to  the  tax  upon  the  two  orders  above 
mentioned,  judgment  went  for  the  defend- 
ant, .  which  was  affirmed  by  the  supreme 
court.  139  CaL  205,  96  Am.  St  Rep.  100, 
72  Pac.  920. 

Mr,  T.  C.  Vam  Kess  submitted  the  cause 
for  plaintiff  in  error.  Messrs.  Tobin  d 
Tobin  were  on  the  brief: 

An  unbroken  line  of  cases  has  established 
the  inherent  nontaxability  by  the  states  of 
property  held  by  the  United  States,  and  of 
bonds  and  obligations  issued  by  the  United 
States. 

M'Culloch  v;  Maryland,  4  Wheat  316,  4 
L.  ed.  579;  Howard  Sav.  Inst.  v.  Newark, 
63  N.  J.  L.  547,44  Atl.  654;  Society  for  Sav- 
ings V.  Coite,  6  Wall.  594,  18  L.  ed.  897; 
The  Banks  v.  New  York  {New  York  ex  rel. 
Bank  of  N.  Y.  Nat.  Bkg.  Asso.  v.  Connelly) 
7  Wall.  16,  19  L.  ed.  57;  Osbom  v.  Bank  of 
United  States,  9  Wheat.  738,  6  L.  ed.  204; 
New  York  em  rel.  Bank  of  Commerce  v. 
Tax  Comrs.  2  Black,  620,  17  L.  ed.  451; 
Netv  Jersey  v.  Wilson^  7  Cranch,  164,  3 
L.  ed.  303 ;  Bank  of  New  York  v.  New  York 
County  {New  York  ex  rel.  Bank  of  New 
York  V.  New  York  County)  7  Wall.  26,  19 
L.  ed.  60. 

The  obligations  here  in  question  being  as 
clearly  within  the  very  terms  of  §  3701  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  2480),  as  were  the  government  bills 
and  notes  under  discussion  in  The  Banks  v. 
New  York  {New  York  ex  rel.  Bank  of  N. 
Y.  Nat.  Bkg.  Asso.  v.  Connelly)  supra, 
within  the  terms  of  the  then-existing  stat- 
ute of  exemption,  are  not  the  state  courts 
in  both  instances  equally  powerless  to 
determine  the  effect  of  municipal  taxation 
upon  the  facility  with  which  the  object  of 
their  issue  may  be  accomplished? 
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Messrs.  Percy  V.  I«ons  ftnd  William 
I.  Brobeck  submitted  the  cause  for  de- 
fendant in  error: 

Exemption  from  taxation  enjoyed  by  Fed- 
eral agencies  is  not  without  its  limitations. 
It  is  based  upon  the  necessity  present  in 
the  national  government,  as  in  all  govern- 
ments, of  exercising  freely  and  without 
interference  the  powers  conferred  upon  it 
by  the  states.  When  that  necessity  is 
served,  the  reason  for  the  exemption  ceases, 
and  the  inherent  and  reserve  power  of  the 
state  to  tax  everything  within  its  bound- 
aries not  so  exempted  is  reasserted  and  may 
be  re-era  ployed. 

First  Nat.  Bank  v.  Kentucky,  9  Wall.  353, 
19  L.  ed.  701 ;  Union  P.  R.  Co.  v.  Peniston, 
18  Wall.  29,  36,  21  L.  ed.  791,  793. 

Checks  issued,  payable  in  prassenti  and 
drawn  against  unappropriated  revenues 
which  were,  at  the  time  of  issue,  and  must 
always  be,  sufficient  to  meet  such  drafts, 
constitute  payment  in  and  of  themselves. 
They  are  equivalent  to  cash. 

People  V.  Stockton  d  V.  R.  Co.  45  Cal.  306, 
13  Am.  Rep.  178;  Re  Siaten  Island  Rapid 
Transit  R.  Co.  37  Hun,  422,  AiBrmed  in  101 
N.  Y.  636 ;  Re  Btaten  Island  Rapid  Transit 
R.  Co.  38  Hun,  382;  Metropolitan  Nat. 
Bank  v.  Sirret,  97  N.  Y.  320;  Wells  v. 
Brigham,  6  Cush.  6,  52  Am.  Dec.  750; 
Woods  V.  Schroeder,  4  Harr.  &  J.  276; 
Cruger  v.  Armstrong,  3  Johns.  Cas,  5,  2 
Am.  Dec.  126. 

He  who  has  the  right  to  property,  and  is 
not  excluded  from  its  enjoyment,  shall  not 
be  permitted  to  use  th«  legal  title  of  the 
government  to  avoid  his  just  share  of  tax- 
ation. 

Northern  P.  R.  Co.  v.  Patterson,  154  U. 
S.  130,  38  L.  ed.  934,  14  Sup.  Ct.  Rep.  977; 
Mitchell  V.  Leavenurorth  County,  91  U.  S. 
206,  23  L.  ed.  302;  Shotwell  v.  Moore,  129 
U.  S.  590,  590,  32  L.  ed.  827,  829,  9  Sup. 
Ct.  Rep.  362. 

Mr.  Justice  Brown  delivered  tho  opin- 
ion of  the  court: 

This  case  involves  the  question  whether 
the  two  checks  or  orders  upon  which  the 
tax  was  imposed  are  exempt  from  state 
taxation  under  Rev.  Stat.  $  3701,  U.  S. 
Comp.  Stat.  1901,  p.  2480,  declaring  that 
"all  stocks,  bonds.  Treasury  notes,  and 
other  obligations  of  the  United  States,  shall 
be  exempt  from  taxation  by  or  under  state 
or  municipal  or  local  authority."  The 
basis  of  this  exemption  is  the  fact  that  a 
tax  upon  the  obligations  of  the  United 
Ctates  is  virtually  a  tax  upon  the  credit 
of  the  government,  and  upon  its  power  to 
raise  money  for  the  purpose  of  carrying 
on  its  civil  and  military  operations.  The 
efficiency  of  the  government  service  cannot 
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be  impaired  by  a  taxation  of  the  agencies 
which  it  employs  for  such  service,  and,  as 
one  of  the  most  valuable  and  best  known 
of  these  agencies  is  the  borrowing  of  money, 
a  tax  which  diminishes  in  the  slightest 
degree  the  value  of  the  obligations  issued 
by  the  government  for  that  purpose  impairs 
pro  tanto  their  market  value. 

The  inability  of  the  states  to  tax  the 
official  agencies  of  the  Federal  government, 
whether  in  the  form  of  banks  chartered 
under  its  authority,  or  of  obligations  issued 
by  it  as  a  means  of  providing  a  revenue, 
or  for  the  payment  of  its  debts,  was  ap- 
plied in  M*Culloch  v.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579,  to  a  stamp  tax  upon  notes 
or  the  United  States  bank;  in  Weston  y. 
Charleston,  2  Pet.  449,  7  L.  ed.  481,  and  in 
New  York  ew  rel.  Bank  of  Commerce  ▼. 
Tax  Comrs.  2  Black,  620,  17  L.  ed.  451,  to 
stock  issued  for  loans  made  to  the  govern- 
ment of  the  United  States;  and  in  the 
Bank  Tax  Case  {New  York  ew  rel.  Bank  of 
Commonwealth  v.  Tax  d  A.  Comrs.)  2  Wall. 
200,  17  L.  ed.  793,  to  a  tax  laid  on  banks  on 
a  valuation  equal  to  the  |imount  of  their 
capital  stock,  when  their  property  consisted 
of  stocks  of  the  Federal  government;  in 
The  Banks  v.  New  York  {New  York  ex  reL 
Bank  of  N.  Y.  Nat.  Bkg.  Asso.  v.  Connelly) 
7  Wall.  16,  19  L.  ed.  57,  to  certificates  of 
indebtedness  of  the  United  States,  issued 
to  *the  creditors  of  the  government  for  sup- [31  A] 
plies  furnished  in  carrying  on  the  Civil 
War;  in  Bank  of  New  York  v.  Ne%p  York 
County  {New  York  ex  rel.  Bank  of  New 
York  V.  New  York  County)  7  Wall.  26,  19 
L.  ed.  60,  to  notes  of  the  United  States  in- 
tended to  circulate  as  money;  and  in  Van 
Brocklin  v.  Tennessee  {Van  Brocklin  ▼. 
Anderson)  117  U.  S.  151,  29  L.  ed.  845, 
6  Sup.  Ct.  Rep.  670,  to  land  purchased  by 
the  United  States,  for  the  amount  of  a 
direct  tax  laid  thereon. 

The  principle,  however,  upon  which  this 
exemption  is  claimed,  does  not  apply  to 
obligations  such  as  checks  and  warrants, 
intended  for  immediate  use,  and  designed 
merely  to  stand  in  the  place  of  money  until 
presented  at  the  Treasury,  and  the  money 
actually  drawn  thereon.  In  such  case  thje 
tax  is  virtually  a  tax  upon  the  money 
which  may  be  drawn  immediately  upon  pre- 
sentation of  the  checks.  As  was  said  by 
Mr.  Justice  Miller  in  First  Nat.  Bank  v. 
Kentucky,  9  Wall.  353,  362,  19  L.  ed.  701, 
703:  "That  limitation  [upon  the  power  to 
tax]  is,  that  the  agencies  of  the  Federal 
government  are  only  exempted  from  state 
legislation,  so  far  as  that  legislation  may 
interfere  with,  or  impair,  their  efficiency 
in  performing  the  functions  by  which  they 
are   designed   to   sen^e   that   government." 

In  Union  P.  R.  Co.  v.  Peniston,  18  Wall. 
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5»  21  L  ed.  787,  it  was  insisted  by  the 
jkukUtt  in  error  that  the  property  of  the 
Vnioa  Pacific  Railroad  Ck>mpany  was  ex- 
Apt  from  state  taxation  by  virtue  of  the 
Bwrporation  of  the  company  by  the  United 
SUte»,  as  a  means  for  the  performance  of 
srUia  public  duties  of  the  government, 
ajoioed  and  authorized  by  the  Constitu- 
tkxL  It  was  said,  however,  by  Mr.  Justice 
fitroBg,  in  delivering  the  opinion  of  the 
noit  that  no  constitutional  implications 
prohibited  a  state  tax  upon  the  property 
(f  in  agent  of  the  grovemment  merely  be- 
ooM  it  is  the  property  of  such  agent,  but 
"tat  the  agencies  of  the  Federal  govem- 
■est  are  uncontrollable  by  state  legislation, 
u  fir  as  it  may  interfere  with,  or  impair, 
Ueir  efficiency  in  performing  the  functions 
bj  which  they  are  designed  to  serve  that 
forerament.  It  is,  therefore,  manifest  that 
cttmption  of  Federal  agencies  from  state 
tixatkm  b  depend^t,  not  upon  the  nature 
•4  the  a«ents,  or  upon  the  mode  of  their 
^eooBtitotion,  or  upon  *the  fact  that  they 
uv  agents,  but  upon  the  effect  of  the  tax ; 
Utt  is,  upon  the  question  whether  the  tax 
dw,  in  truth,  deprive  them  of  power  to 
«ne  the  government  as  they  were  intended 
to  eerve  it,  or  does  hinder  the  efficient 
oerdse  of  their  power.  A  tax  upon  their 
pf<&patj  has  no  such  necessary  effect.  It 
haves  them  free  to  discharge  the  duties 
Ithej  have  undertaken  to  perform.  A  tax 
■pos  their  operations  is  a  direct  obstruc- 
tioa  to  the  exercise  of  Federal  powers." 

Had  the  government,  in  the  absence  of 
aooej  for  the  immediate  payment  of  in- 
toest  upon  its  bonds,  issued  new  obliga- 
tioos  for  the  payment  of  this  interest  at 
t  future  day,  it  might  well  be  claimed  that 
tiicie  were  not  taxable,  as  the  taxation  of 
■ch  notes  would,  to  the  extent  of  the  tax, 
inpair  their  value  and  negotiability  in  the 
kaixis  of  the  holder.  This  was  practically 
t^  case  in  The  Banks  v.  Neto  York  (New 
Tort  €s  rel.  Bank  of  N.  Y.  Nat,  Bkg.  Aaso. 
^.Comelly)!  Wall.  16,  19  L.  ed.  67,  where 
fl^tificates  were  issued  at  a  time  when  the 
^vmament  had  no  money  to  pay  its  obli- 
ptioBs,  and  made  use  of  its  credit  to  ob- 
^  farther  time.  But  where  checks  are 
•»ned  payable  immediately,  they  merely 
itiad  in  the  place  of  coin,  which  may  be 
™a>ediately  drawn  thereon.  As  observed 
^  the  court  below,  the  checks  were,  for 
»il  practical  purposes,  the  money  itself. 
f»pk  T.  Btoekton  d  V,  R,  Co.  45  Cal.  306, 
313:  Metropolitan  Nat.  Bank  v.  Sirret,  97 
^  Y.  320,  325;    Re  Staten  Island  Rapid 

ff9uU  R,  Co.  38  Hun,  382,  101  N.  Y.  636. 

A  check  may  be  given   in   evidence  under 
the  Dooey  counts.      Wells   v.   Brigham,   6 

Cwh.  «,  52  Am.  Dec  750;  Cruger  v.  Arm- 

ct^oay,  3  Johns.  Cam.  5,  2  Am.  Deo.  126. 

«oou.a 


While  Congress  has  not  amended  Rev. 
Stat  9  3701,  U.  S.  Comp.  Stat.  1901,  p. 
2480,  upon  which  plaintiff  relies  in  this 
case,  it  did,  by  act  approved  August  13, 
1894  (28  Stat,  at  L.  278,  chap.  281,  U.  S. 
Comp.  Stat.  1901,  p.  2398),  declare  "that 
circulating  notes  of  national  banking  asso- 
ciations and  United  States  legal  tender 
notes,  and  other  notes  and  certificates  of 
the  United  States,  payable  on  demand,  and 
circulating,  or  intended  to  circulate,  as 
currency,  .  .  .  shall  be  subject  to 
[state]  taxation  as  money  on  hand  or  on 
deposit." 

Although  the  checks  in  question  were 
not  intended  to  circulate  *as  money,  and  [316] 
therefore  do  not  fall  within  the  letter  of  the 
statute,  the  reasons  that  apply  to  that  class 
of  obligations  we  think  apply  with  equal 
force  to  checks  intended  for  immediate  pay- 
ment, though  not  intended  to  circulate  as 
money.  While  the  checks  are  obligations 
of  the  United  States,  and  within  the  letter 
of  §  3701,  they  are  not  within  its  spirit, 
and  are  proper  subjects  of  taxation. 

Had  the  plaintiff  drawn  the  money  in)- 
mediately  upon  these  checks,  it  would  have 
become  at  once  a  part  of  the  general  prop- 
erty of  the  bank;  and  the  fact  that  the 
money  had  been  derived  from  the  United 
States,  and  paid  to  the  bank  as  interest 
on  its  obligations,  would  not  have  prevented 
its  becoming  part  of  the  general  property 
of  the  bank,  and  subject  to  state  taxation. 

Affirmed, 

RUFUS  MARTIN,  Plff.  in  Err., 

V. 

STATE  OF  TEXAS. 

(See  S.  C.  Reporter's  ed.  316-321.) 

Conntltiitlonal  lair— eaval  protectton  of 
the  laiTS.-.neari'oea  a«  Jnrora.^^  dis- 
crimination against  negroes  because  of  their 
race.  In  the  selectioa  of  grand  or  petit  jurors, 
forbidden  by  U.  S.  Const,  14th  Amend.,  ts 
not  shown  by  verified  written  motions  to 
quash  respectively  the  indictment  and  the 
panel  of  petit  Jurors,  charging  such  discrimi- 
nation, where  no  evidence  was  either  intro- 
duced or  offered  to  establish  the  facts  stated 
In  the  motiona 

[No.  170.] 

NoTB. — On  negroes  as  grand  jurors — see 
notes  to  State  v.  Russell,  28  L.R.A.  204,  and 
Carter  v.  Texas,  44  L.  ed.  U.  S.  839. 

On  the  rights  of  negroes  generally — see  note 
to  Civil  Rights  Cases,  27  L.  ed.  U.  S.  835. 

As  to  the  validity  of  class  legislation — see 
notes  to  State  v.  Goodwill,  6  L.R.A.  621,  and 
State  V.  lA)omis,  21  L.R.A  789. 

As  to  constitutional  equality  of  privilepes, 
immunities,  and  protection — see  note  to  Louis- 
ville Safety  Vault  &  T.  Co.  v.  Louisville  &  N. 
R.   Co.  14  L.K.A  679. 
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Submitted  January  25,  1906,    Decided  Feb- 
ruary 19,  1906. 

IN  ERROR  to  the  Court  of  Criminal  Ap- 
peals of  the  State  of  Texas  to  review  a 
judgment  affirming  a  conviction  of  murder 
in  the  District  Court  of  Tarrant  County, 
in  that  state.    Affirmed, 

See  same  case  below  (Tex.  Crim.  App.)  83 
S.  W.  390;  on  rehearing,  83  S.  W.  391. 

The  facts  are  stated  in  the  opinion. 

Mr.  Watson  E.  (Coleman  submitted  the 
cause  for  plaintiff  in  error.  Messrs.  0.  P. 
Easterwood  and  0.  E.  Smith  were  with  him 
on  the  brief. 

Mr.  C.  K.  Bell  submitted  the  cause  f6r 
defendant  in  error.  Messrs.  Robert  Vance 
Davidson  and  Claude  Pollard  were  with 
him  on  the  brief. 

[318]  *Mr.  Justice  Harlan  delivered  the  opinion 

of  the  court : 

By  an  indictment  returned  in  the  district 
court  of  Tarrant  county,  Texas,  the  plaintiff 
in  error  was  charged  with  the  crime  of  mur- 
der. Having  been  duly  arraigned  and  pleaded 
not  guilty,  the  accused  (who  is  a  negro) 
moved  to  quash  the  indictment,  on  the 
ground,  stated  in  writing  under  oath,  that 
all  persons  of  the  African  race  had  been  ex- 
cluded from  the  grand  jury,  because  of  their 
race,  although  about  one  fourth  of  the  inhab- 
itants of  the  county,  competent  under  the 
law  to  act  as  grand  jurors,  were  of  that  race. 
Th<>  facts  upon  which  the  motion  was  based 
were  set  out,  and  the  accused,  in  the  written 
motion,  prayed  that  testimony  be  heard  in 
support  of  its  grounds.  The  state's  attorney, 
in  writing,  denied  such  discrimination,  and 
offered  to  prove  that  only  about  one  hundred 
and  fifty  persons  of  the  African  race  in  the 
county,  as  compared  with  twelve  thousand 
whites,  were  competent  under  the  law  to  act 
as  grand  jurors. 

The  accused  then  moved  in  writing,  verified 
by  his  oath,  to  quash  the  panel  of  petit  ju- 
rors, upon  the  ground  that  from  the  panel 
had  been  excluded  all  persons  of  the  African 
race,  because  of  their  race,  although  about 
one  fourth  of  the  persons  in  the  county  com- 
petent under  the  law  to  serve  as  jurors  were 
of  that  race.  The  facts  set  out  in  that  mo- 
tion were  also  denied  in  writing  by  the 
state's  attorney. 

Both  motions  were  overruled  by  the  court, 
the  accused  excepting.  There  was  a  verdict 
of  guilty  of  murder  in  the  first  degree,  and 
the  accused  was  sentenced  to  suffer  death. 
The  judgment  of  conviction  was  affirmed  in 
the  court  of  criminal  appeals,  the  highest 
court  of  the  state  in  which  a  decision  of  the 
case  could  be  had.  One  of  the  assignments 
of  error  in  that  court  was  the  overruling  of 
the  motion  to  quash  the  indictment;  but  no 
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error  was  there  assigned  In  respect  of  the 
overruling  of  the  motion  to  quash  the  panel 
of  petit  jurors. 

It  is  not  contended  that  the  (^onstitutioo 
or  laws  of  Texas  authorized  any  discrimina- 
tion, on  account  of  race  merely,  in  the  selec- 
tion of  grand  or  petit  jurors.  Nor  is  it  con- 
tended that*the  prescribed  qualifications  for  [319] 
jurors  were  not  appropriate  in  order  to  se- 
cure an  impartial  jury  for  the  trial  of  an  ac- 
cused. Nevert!  eless,  if,  upon  the  hearing  of 
the  written  motion  to  quash  the  indictment, 
the  facts  stated  in  the  motion  had  been 
established  by  affirmative  proof,  or  if  the  trial 
court  had  refused  to  adroit  evidence  to  prove 
them,  we  should  not  hesitate  to  reverse  the 
judgment.  For  it  is  the  settled  doctrine  of 
this  court  that  "whenever,  by  any  action  of  a 
state,  whether  through  its  legislature, 
through  its  courts,  or  through  its  executive 
or  administrative  officers,  all  persons  of 
the  African  race  are  excluded  solely 
because  of  'their  race  or  color,  from 
serving  as  grand  jurors  in  the  criminal 
prosecution  of  a  person  of  the  African  race, 
the  equal  protection  of  the  laws  is  denied  to 
him,  contrary  to  the  14th  Amendment  of  the 
Constitution  of  the  United  States."  Carter 
V.  Texas,  177  U.  S.  442,  447,  44  L. 
ed.  839,  841,  20  Sup.  Ct.  Rep.  687;  Straw 
der  V.  West  Virginia,  100  U.  S.  3Q3,  25  L. 
ed.  664;  Neal  v.  Delaware,  103  U.  S.  370, 
397,  26  L.  ed.  567,  574 ;  Gibson  v.  Mississippi^ 
162  U.  S.  665,  40  L.  ed.  1076,  16  Sup.  Ct. 
Rep.  904;  Rogers  v.  Alabama,  192  U.  8. 
226,  231.  48  L.  ed.  417,  419,  24  Sup.  Ct.  Rep. 
257.  So  if,  upon  the  hearing  of  the  written 
motion  to  quash  the  panel  of  petit  jurors,  the 
facts  stated  in  that  motion  had  been  proved, 
or  if  the  opportunity  to  establish  them  by 
evidence  had  been  denied  to  the  accused,  the 
judgment  would  be  reversed. 

But  the  record  before  us  makes  no  such 
case.  Although  the  accused  in  each  of  hie 
written  motions  prayed  the  court  to  hear 
evidence  thereon,  it  does  not  appear  that  he 
introduced  any  evidence  whatever  to  prove  * 
discrimination  against  his  race  because  of 
their  color,  or  made  any  actual  offer  of  evi- 
dence in  support  of  either  motion.  The  rea- 
sonable inference  from  the  record  is  that  he 
did  not  offer  any  evidence  on  the  charge  of 
discrimination,  but  was  content  to  rely  sim- 
ply on  his  verified  written  motions,  although 
the  facts  stated  in  them  were  controverted 
by  the  state.  The  trial  court,  it  must  be 
assumed  from  the  record,  had  nothing  before 
it,  when  deciding  the  motions  to  quash,  ex- 
cept the  written  motions  and  the  written 
answers  thereto.  In  Smith  v.  Mississippi,  162 
U.  S.  592,  600,  601,  40  L.  ed.  1082. 1085, 1086, 
16  Sup.  Ct.  Rep.  900, — which  was  a  prose- 
cution of  a  negro  for  the  crime *of  ^murder,  [380] 
it  appeared  that  the  accused,  upon  g^unda 
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^ted  in  writing,  and  similar  to  those  as- 
^;sed  in  this  case,  moved  to  quash  the  in- 
diftment  He  moved,  also,  upon  similar 
grounds,  in  writing,  to  quash  the  panel  of 
petit  jurors.  Each  motion  was  overruled. 
This  court  saidi  "No  evidence  was  offered 
is  support  of  the  motion  by  the  accused  to 
^ush  the  indictment,  unless  the  facts  set 
oat  in  the  written  motion  to  quash,  veri- 
fi«d  to  the  best  of  his  knowledge  and  belief,' 
tan  be  regarded  as  evidence  in  support  of  the 
motion.  We  are  of  opinion  that  it  could 
Bot  properly  be  so  regarded.  .  .  .  The 
itds  stated  in  the  written  motion  to  quash, 
lithou^h  that  motion  was  verified  by  the 
ifidarit  of  the  accused,  could  not  be  used 
as  evidence  to  establish  those  facts,  except 
imh  the  consent  of  the  state  prosecutor  or 
by  order  of  the  trial  court.  No  such  consent 
Tt%  given.  No  such  order  was  made.  The 
grounds  assigned  for  quashing  the  indict- 
BKut  should  have  been  sustained  by  dis- 
timrt  evidence  introduced,  or  offered  to  be 
introdnced,  by  the  accused.  He  could  not,  of 
ri^bt,  insist  that  the  facts  stated  in  the  mo- 
uon  to  quash  should  be  taken  as  true  sim- 
ply because  his  motion  was  verified  by  his 
affidavit  The  motion  to  quash  was,  there- 
fore, unsupported  by  any  competent  evi- 
i«5ce:  consequently,  it  cannot  be  held  to 
^vf  been  erroneously  denied."  To  the  same 
effect  were  Tarrance  v.  Florida,  188  U.  S. 
519, 521,  47  L.  ed.  572,  573,  23  Sup.  Ct  Rep. 
402,  md  Brown  field  v.  South  Carolina,  189 
V-  S.  426,  428,  47  L.  ed.  882,  883,  23  Sup.  a. 
Rep.  513.  The  present  case  cannot  be  dis- 
tinfliiished  from  the  Smith  Case;  and  we  are 
muble  to  hold,  upon  this  record,  that  it  was 
ffTor  to  overrule  the  motions  to  quash ;  for, 
a^  already  stated,  it  does  not  appear  that 
tie  facts  stated  in  those  motions  were  es- 
tatlisbed  by  evidence,  or  that  the  accused, 
ifter  filing  his  motions,  made  any  separate 
•ffer  to  prove  them  by  witnesses,  or  was  de- 
»»<I  the  opportunity  to  make  such  proof. 

A  different  conclusion  in  this  case  would 
Baan  that,  in  a  criminal  prosecution  of  a 
t«?ro  for  crime,  an  allegation  of  discrimi- 
fJtioB  against  the  African  race  because  of 
'■^T  race  could  be  established  by  simply 
pnmg  that  no  one  of  that  race  was  on  the 
oand  jury  that  returned  the  indictment,  or 
l]«i  the  •petit  Jury  that  tried  the  accused; 
^iiereas,  a  mixed  jury,  some  of  which  shall 
^  of  the  same  race  with  the  accused,  cannot 
I*  demanded,  as  of  right,  in  any  case;  nor 
«  a  jury  of  tnat  character  guaranteed  by 
^  I4th  Amendment.  What  an  accused  is 
tttitled  to  demand,  under  the  Constitution 
of  the  United  States,  is  that,  in  organizing 
lie  Ifrand  jury  as  well  as  in  the  impaneling 
8f  the  petit  jury,  there  shall  be  no  exclusion 
of  his  race,  and  no  discrimination  against 
^^  because  of  their  race  or  color.     Vir- 


ginia  v.  Rives  {Ex  parte  Virginia)  100  U. 
S.  313,  323,  25  L.  ed.  607,  671;  Re  Wood, 
(Wood  v.  Brush)  140  U.  S.  278,  285,  35 
L.  ed.  505,  508,  11  bup.  Ct  Rep.  738. 
Whether -such  discrimination  was  practised 
in  this  case  could  have  been  manifested  only 
by  proof  overcoming  the  denial  on  the  part 
of  the  state  of  the  facts  set  out  in  the  writ- 
ten motions  to  quash.  The  absence  of  any 
such  proof  from  the  record  in  this  case  is 
fatal  to  the  charge  of  the  accused  that  his 
rights  under  tne  14th  Amendment  were  vio- 
lated. 
Judgment  affir',ned. 


UNITED  STATES,  AppU 

V. 

DETROIT    TIMBER    &    LUMBER    COM- 
PANY et  al,  (No.  106.) 


MARTIN-ALEXANDER    LUMBER    COM- 
PANY et  ah,  Appts., 
V.  . 

UNITED  STATES.  (No.  165.) 

(See  S.  C.  Reporter's  ed.  821-340.) 

1.  Public  land* — bona  llde  pvrcliaaeiv- 
conatrncttve  notice.— A  purchaser  of  tbo 
property  of  a  lumber  company  Is  not  charged 
with  the  knowledge  of  the  wrongful  char- 
acter, as  against  the  Federal  government, 
of  certain  conveyances  of  standing  timber, 
which  might  have  been  gained  by  a  search- 
ing investigation  of  the  books  and  papers 
turned  over  by  the  lumber  company  as  evi- 
dence of  its  titles,  where  there  were  no  cir- 
cumstances disclosed  which  cast  suspicion 
upon  those  titles. 

2.  Pnbllc  lands— bona  llde  pnrcbaacr  of 
timber  lands— pnrcbaac  after  patent— 
relation.- A  purchaser  from  the  patentees 
for  value,  and  without  notice  of  any  fraud  on 
the  part  of  the  entrymen,  is  a  bona  fide  pur- 
chaser within  the  meaning  of  the  timber  act 
of  June  3,  1878  (20  Stat,  at  L.  89,  chap. 
151  U.  S.  Comp.  Stat  1901,  p.  1546), 
and,  as  such,  is  entitled  to  protection, 
although  such  purchaser  may  have  acquired 
an  interest  in  the  lands  under  a  contract  for 
the  standing  timber  before  the  patents  is- 
sued ;  since,  by  the  doctrine  of  relation,  the 
patents,  when  issued,  became  operative  as  of 
the  date  of  the  entries. 

3.  Pabllc  lands— bona  llde  pnrcbascr« 
relation.— The  doctrine  of  relation  operates 
to  protect  the  bona  fide  purchaser  of  timber 
lands  from  the  patentees  against  the  conse- 
quences of  the  wrongful  conduct  of  the  en- 
trymen. 

4.  Pnbllc  lands — liability  of  purchaser 
of   standing   timber   after    avoidance 


Note. — On    bona    fide    purchasers    of    public 
lands — see    note    to  United  States  v.   I>etrolt 
Timber  &  Lumber  Co.  67  C.  C  A.  13. 
U  8  FIAKL      84 
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Oct.  Tebic, 


of  intent.— A  bona  fide  purchaser  of  stand- 
ing timber  from  tbe  holders  of  receivers'  final 
receipts  for  tbe  purchase  price  of  lands  en- 
tered under  the  timber  act  of  June  3,  1878  (20 
Stat  at  L.  89.  chap.  151,  U.  8.  Comp. 
Stat  1901,  p.  1545),  cannot,  upon  avoid- 
ance for  the  fraud  of  the  entrymen  of  the 
patents  afterwards  Issued,  be  required  to  ac- 
count to  the  Federal  government  for  the 
timber  which  It  has  paid  for  and  cut  and 
removed  In  reliance  upon  Its  purchase. 

[Nos.  lOG,  165.] 

Argued   December   7,    1905,     Decided   Feb- 
ruary to,  1006. 

CROSS  APPEALS  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  to  review  a  decree  of  that  court 
which,  on  appeal  from  a  decree  of  the  Cir- 
cuit Court  for  the  Western  District  of  Ar- 
kansas dismissing  a  bill  to  cancel,  for  the 
fraud  of  the  entrymen,  certain  patents  for 
timber  lands,  some  of  which  lands  were  still 
in  the  possession  of  the  patentees  and  some 
of  which  had  been  conveyed  to  a  bona  fide 
purchaser,  and  to  recover  the  value  of  the 
timber  cut  and  removed  therefrom,  modified 
such  decree  by  directing  the  cancelation  of 
the  patents  for  the  lands  still  in  the  posses- 
sion of  the  patentees,  and  affirmed  the  decree 
so  far  as  it  denied  any  relief  against  the 
bona  fide  purchaser.    Affirmed, 

See  same  case  below,  67  C.  C.  A.  1,  131 
Fed.  668. 

Statement  by  Mr.  Justice  Brewer  t 

These  are  cross  appeals  from  a  decree  of 
the  circuit  court  of  appeals  for  the  eighth 
circuit,  affirming  in  part  ani  reversing  in 
part  a  decree  of  the  circuit  court  for  the 
western  district  of  Arkansas. 

The  bill  was  filed  on  April  5,  1902,  by 
the  United  States  against  the  Detroit  Tim- 
[323] her  &  Lumber  Company,  the  Martin-* Alex- 
ander Lumber  Company,  and  a  number  of 
individual  defendants.  The  object  of  the 
bill  was  to  set  aside  patents  to  44  tracts  of 
land,  issued  to  the  individual  defendants, 
and  all  conveyances,  contracts,  and  leases 
from  them  purporting  to  convey  title  to  or 
a  right  to  cut  and  remove  timber  from  the 
lands,  and  also  for  an  accounting  of  the 
timber  cut  and  removed  from  the  lands  by 
the  two  companies,  and  judgment  therefor. 

The  charge  was  that  the  lands  were  en- 
tered under  the  timber  act  of  June  3,  1878 
(20  Stat,  at  L.  89,  chap.  151,  U  S. 
Comp.  Stat.  1901,  p.  1545),  and  in  fraud 
of  its  provisions,  in  that  the  purchase  money 
was  advanced  by  the  Martin-Alexander 
Company  under  contracts  with  the  entry- 
men  that  after  the  entries  they  should  con- 
vey to  it  all  the  standing  timber  thereon. 
The  Martin-Alexander  Company  denied  that 
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there  were  any  such  contracts,  and  the  De- 
troit Company  in  addition  pleaded  that  it 
was  a  bona  fide  purchaser  from  the  former 
company.  It  appeared  from  the  testimony 
that  for  some  time  prior  to  January  14, 
1001,  the  Martin- Alexander  Company  owned 
and  operated  a  sawmill  plant  in  the  vicin- 
ity of  these  lands;  that  most,  if  not  all, 
of  the  entrymen  were  its  employees;  that 
it  furnished  all  the  money  for  the  pur- 
chase prices  of  these  lands,  as  well  as  for 
the  expenses  connected  with  the  entries,  and 
that  alter  the  entries  the  entrymen,  with 
three  exceptions,  executed  conveyances  to 
it  of  all  the  standing  timber.  Fifty-eight 
and  one  half  per  cent  of  tbe  stock  of  the 
Martin-Alexander  Company  belonged  to  E. 
B.  Martin,  while  A.  V.  Alexander  controlled 
the  remainder,  which  was  owned  by  himself, 
his  wife,  and  J.  0.  Means. 

On  January  14,  1001,  the  Detroit  Com- 
pany purchased  the  entire  property  of  the 
Martin-Alexander  Company  for  $60,000  cash 
and  an  assumption  of  its  obligations, 
amoimting  to  $17,456.79.  Prior  to  May  9, 
1001,  patents  were  issued  for  all  the  lands, 
thirteen  having  been  issued  before  January 
14,  1901.  After  the  purchase  from  the  Mar- 
tin-Alexander Company  the  Detroit  Com- 
pany obtained  deeds  of  the  lands  from  the 
patentees  of  twenty-seven  of  the  tracts. 

*The  circuit  court  found  that  the  trans- [324] 
actions  between  the  entrymen  and  the  Mar- 
tin-Alexander Company  were  not  in  conflict 
with  the  statute,  that  there  were  no  agree- 
ments between  them  and  it  prior  to  the  en- 
tries in  respect  to  conveyances  of  the  stand- 
ing timber,  and  that  there  was  only  the 
mere  expectation  on  the  part  of  the  company 
that  it  would  be  able  to  purchase  the  timber. 
Thereupon  it  dismissed  the  bill.  124  Fed. 
303.  The  court  of  appeals,  reviewing  the 
testimony,  held  that  there  were  contracts 
between  the  parties  making  the  entries  and 
the  Mar  tin- Alexander  Company  prior  to  tbe 
entries,  and  that  therefore  those  entries 
were  in  fraud  of  the  act,  but  it  also  found 
tnat  the  purchase  by  the  Detroit  Company 
was  in  good  faith,  and  that  therefore  that 
company  was  entitled  to  protection  in  its 
purchase.  It  ordered  the  bill  dismissed  as 
to  the  27  tracts  for  which  patents  had  been 
issued  and  conveyances  made  to  the  Detroit 
Company.  As  to  the  seventeen  which  had 
not  been  conveyed,  it  ordered  a  decree  can- 
celing the  patents,  but  dismissing  the  bill 
so  far  as  respects  any  relief  claimed  against 
the  Detroit  Company.  67  C.  C  A.  1,  131 
Fed.  668. 

Mr,  Marsden  C.  Bnroli  argued  the 
cause,  and,  with  Solicitor  General  Hoyty 
filed  a  brief  for  the  United  States: 

The  case  is  the  same  in  principle,  indeed, 
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it  is  the  same  in  fact,  as  that  of  the  United 
8t9t€$  V.  TrinitUid  Coal  d  Coking  Co,  137  U. 
a  IW,  34  L.  ed.  640,  11  Sup.  Ct.  Rep.  57. 

TTie  case  of  Uawley  v.  Diller,  178  U.  S. 
476.  44  L.  ed.  1157,  20  Sup.  Ct.  Rep.  986, 
cl*4rly  shows  the  error  in  this  decree. 

Clark  knew  that  the  company  had  no 
noord  title  to  the  lands  described.  He 
titatM  on  the  stand  that  the  Martin  Com- 
paoT  had  final  receipts  covering  the  timber 
tracts.  Had  he  supposed  the  Martin  Com- 
paoT  held  deeds  to  the  land»  he,  of  course, 
Toold  have  asked  for  them  in  place  of  the 
nmre  final  receipts.  He  had  no  legal  right 
to  rdj  upon  the  bare  statement  of  interest- 
ed parties  whose  interest  might  prompt 
taem  to  make  false  or  misleading  state- 
nenta. 

Prict  y.  McDonald,  1  Md.  403,  54  Am. 
Dw.  657. 

A  purchaser  may  part  with  a  valuable 
eoQAideration,  may  have  no  notice  of  any 
opposing  claim,  and  yet  lack  the  good  faith 
which  is  essential  to  render  his  position  a 
protection  and  bis  defense  available.  The 
party  claiming  to  be  a  bona  fide  purchaser 
mast  come  into  a  court  of  equity  with 
ihnlntely  clean  hands. 

2  Pom.  Eq.  Jur.  §  762. 

Pi»ire  good  faith  will  not  serve  to  cz- 
eaae  wilful  ignorance. 

21  Am.  &  Eng.  Enc.  Law,  p.  584. 

A  purchaser  who  is  put  upon  inquiry  does 
■ot  discharge  his  duty  by  making  inquiry 
of  hifl  vendor  alone,  but  must  exhaust  all 
nuonable  and  available  sources  of  infor- 
ution. 

23  Am.  &  Eng.  Enc.  Law,  p.  515. 

Vr.  Fred  A.  Mayiutrd  abo  argued  the 
CiiM  for  the  United  States.    - 

¥r.  James  F.  Read  argued  the  cause, 
ui  with  Messrs,  Thomas  C.  McRae,  XJ.  M, 
Itote,  and  George  B.  Rose,  filed  a  brief  for 
tbe  Imnber  companies : 

There  is  nothing  to  indicate  that  the 
bHI  company  preferred  illegal  to  legal 
dtries,  and,  since  they  could  be  made  ac- 
cording to  law  or  contrary  to  law,  there  is 
A  vise  and  charitable  presumption  that 
knl  entries  were  intended. 

Fulled  States  t.  Budd,  144  U.  S.  154,  163, 
M  L.  ed.  384,  387,  12  Sup.  Ct.  Rep.  575. 

The  entries  were  not  made  for  the  pur<- 
pae  of  speculation. 

If  yen  v.  Croft,  13  Wall.  294,  20  L.  ed. 
M3;  ViAted  States  v.  Budd,  supra. 

Clear,  unequivocal,  and  convincing  proof 
is  exacted  in  this  class  of  cases. 

Vmted  States   v.   Budd,   supra;    United 
8istC9  V.  Clark,  125  Fed.  774. 
The  Detroit  Timber  k  Lumber  Company 

VIS  sn  innocent  purchaser  for  value  of  the 

Ittds  in  controversy. 
Totnsend  ▼.  LUtle,  109  U.  S.  604,  27  L. 

too  U.  a  U,  8.,  Book  50. 


ed.  1012,  3  Sup.  Ct.  Rep.  357;  Williams  v. 
Jackson,  107  U.  S.  478,  27  L.  ed.  529,  2  Sup. 
Ct.  Rep.  814;  Devlin,  Deeds,  §  729;  Shepard 
V.  Shepard,  36  Mich.  173;  Hardy  v.  Harbin, 
I  Sawy.  194,  I^ed.  Cas.  No.  6,059 ;  Mills  v. 
Smith,  8  Wall.  27,  19  L.  ed.  346;  United 
States  V.  Winona  d  St,  P.  R,  Co.  165  U.  S. 
463,  41  L.  ed.  789,  17  Sup.  Ct.  Rep.  368; 
Colorado  Coal  d  L  Co.  v.  United  States, 
123  IT.  S.  307,  31  L.  od.  182,  8  Sup.  Ct.  Rep. 
131;  Crawford  v.  Veal,  144  U.  S.  585,  36 
L.  ed.  552,  12  Sup.  Ct.  Rep.  759;  Jones  v. 
Simpson,  116  U.  S.  609,  29  L.  ed.  742,  6 
Sup.  Ct.  Rep.  538;  Myers  v.  Croft,  13  Wall. 
291,  20  L.  ed.  562;  1  Story,  Eq.  Jur.  13th 
ed.  chap.  64;  2  Pom.  Eq.  Jur.  §§  740,  766, 
771. 

Where  a  purchaser  finds  that  a  patent 
has  been  issued,  he  is  not  required  to  look 
behind  it. 

Lea  V.  Polk  County  Copper  Co.  21  How. 
493,  16  L.  ed.  203;  Bagnell  v.  Broderick,  13 
Pet.  448,  10  L.  ed.  241;  United  States  v. 
California  d  O.  Land  Co.  148  U.  S.  31,  37  L. 
ed.  p.  354,  13  Sup.  Ct.  Rep.  458;  United 
States  V.  Minor,  29  Fed.  134. 

Where  an  inference  of  notice  is  to  affect 
an  innocent  purchaser,  it  must  appear  that 
the  inquiry  suggested,  if  fairly  pursued, 
would  lead  to  a  discovery  of  the  defect. 

Simms  v.  Morse,  4  Hughes,  579,  2  Fed. 
325. 

It  can  hardly  be  supposed  that  a  vendee 
is  bound  to  inquire  of  the  parties  to  a  con- 
veyance whether  they  are  committing  a 
fraud  by  suppressing  an  anterior  deed,  for 
it  is  evident  that  if  fraud  was  intended,  de- 
ception would  be  carried  out  by  denial. 
Such  inquiries  are  not  resorted  to  in  prac- 
tice in  business  transactions. 

Notes  to  Am.  Lead.  Cas.  in  Eq.  (2  Hare 
&  W.)  pp.  66,  67;  Miller  v.  Fraley,  23  Ark. 
745 ;  Ferguson  v.  May,  4  Ky.  L.  Rep.  989. 

A  concealed  defect  or  secret  equity  aris- 
ing from  the  conduct  of  those  who  origin- 
ally owned  the  property,  of  which  the  pur- 
chaser had  no  notice,  cannot  be  set  up 
against  him. 

Danhury  v.  Robinson,  14  N.  J.  Eq.  213, 
82  Am.  Dec.  244. 

To  secure  in  equity  all  the  rights  of  a 
bona  fide  and  duly  vigilant  purchaser  one  is 
not  required  to  make  inquiry  whether  there 
is  fraud  or  trust,  where  t^e  title  and  pos- 
session give  no  indication  that  there  is 
either. 

Leach  v.  Ansbacher,  55  Pa.  85;  Tardley 
V.  Torr,  67  Fed.  857;  Fletcher  v.  Peck,  6 
Cranch,  135,  3  L.  ed.  177;  Anderson  v. 
Roberts,  18  Johns.  531,  9  Am.  Dec.  235. 

The  omission   of  the  party  to  make  in- 
quiry cannot  be  material  when  such  inquiry 
would  not  have  led  to  a  knowledge  of  the 
fact  with  the  notice  of  which  it  is  sought  to 
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chi^rge  him.  The  question  is  whether  the 
inquiry,  if  it  had  been  made^  would  have 
afforded  information  on  any  fact  material 
to  his  rights.  If  his  conduct  would  have 
been  the  same  whether  he  had  or  had  not 
made  inquiry,  his  omission  cannot  be  a 
reason  for  charging  him  with  notice. 

21  Am.  &  Eng.  Enc.  Law,  p.  688. 

A  party  may  have  notice  of  conflicting 
claims,  and  still,  in  the  exercise  of  an 
honest  judgment  as  to  the  rightful  owner, 
buy  property  and  pay  for  it,  and  be  acting 
in  good  faith. 

United  States  v.  Southern  P.  R,  Co.  184 
U.  S.  54,  46  L.  ed.  428,  22  Sup.  Ct.  Rep. 
285. 

There  is  no  testimony  that  the  Detroit 
Timber  k  Lumber.  Company  procured  the 
lands  for  an  inadequate  consideration;  but, 
had  they  done  so  in  fact^  there  ai*e  author- 
ities that  hold  that  all  that  was  necessary 
was  that  the  consideration  should  be  valu- 
able. 

23  Am.  &  Eng.  Enc.  Law,  p.  488 ;  Bullock 
V.  Sadlier,  2  Ambl.  764;  Dean  v.  Andersony 
34  N.  J.  Eq.  508;  Wait,  Fraud.  Convej,  S 
369. 

It  does  not  matter  in  this  case  that  the 
Detroit  Timber  &  Lumber  Company  did  not 
acquire  the  legal  title  at  the  time  it  paid 
the  purchase  price  for  these  lands. 

Pom.  Eq.  Jur.  §  727;  Adams,  Eq.  161, 
162;  Dueher  Watch  Case  Mfg.  Co.  v.  Daugh- 
erty,  62  Ohio  St.  589,  57  N.  E.  455;  Lea  v. 
Polk  County  Copper  Co.  supra. 

Even  if  the  Detroit  Timber  ft  Lumber 
Company  had  never  acquired  the  legal  title, 
it  might  wen  be  contended  that,  as  they 
had  a  right  to  call  for  it,  the  government 
could  not  recover  in  this  case.  The  Detroit 
Timber  &  Lumber  Company  in  good  faith 
paid  the  purchase  money  and  were  in  pos- 
session of  the  property.  The  title  of  the 
government  is  only  an  equitable  one. 

23  Am.  &  Eng.  Enc.  Law,  p.  486;  St. 
Johnshury  v.  Morrill,  55  Vt.  165. 

Since  the  patents  issued  before  the  gov- 
ernment sought  to  attack  the  entries,  the 
bona  fide  purchaser  from  the  entrymen  is 
in  the  same  position  he  would  have  occu- 
pied if  the  patents  had  issued  before  his 
purchase.  If  the  patent  issues  before  it  is 
attacked,  whether  before  or  after  sale  by 
the  patentee  is  immaterial. 

United  States  v.  CJark,  125  Fed.  774. 

Mr.  "W.  E.  Hemingway  also  argued  the 
cause  for  the  lumber  companies. 

Mr.  .Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  able  and  elaborate  opinions  of  both 
the  circuit  court  and  the  court  of  appeals 
relieve  us  from  much  labor.  There  are  two 
questions  of  fact:  First,  whether  the  par- 
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ties  making  the  entries  had,  prior  to  ac- 
quiring title  from  the  government,  made 
any  agreement  with  the  Martin- Alexander 
Company  for  a  conveyance  of  an  interest  in 
the  properties,  or  were  seeking  to  acquire 
title  solely  for  their  own  benefit.  Second, 
whether  •the  Detroit  Company  was  a  pur-; 
chaser  in  good  faith  from  the  Martin- Alex- 
ander Company.  With  reference  to  the  first 
question,  the  circuit  court  was  of  the  opin- 
ion that  there  were  no  agreements  between 
the  parties.  The  court  of  appeals  was  of 
a  different  opinion,  and  held  that  the  en- 
tries were  made  in  pursuance  of  such  agree- 
ments. This  is  a  case  in  equity,  and  while 
in  such  a  case  questions  of  fact  are  always 
open  to  consideration  by  an  appellate  court, 
great  respect  is  paid  to  the  conclusions  of 
the  trial  court  in  respect  ifl  them.  Cer- 
tainly,, if  the  circuit  court  and  the  court 
of  appeals  had  agreed,  we  should  be  very 
loath  to  disturb  their  conclusion.  Differing 
as  they  do  in  the  present  case,  we  have 
examined  this  question,  and  agree  with  the 
court  of  appeals.  The  entire  management 
of  these  entries  was  in  the  hands  of  an  agent 
of  the  Martin- Alexander  Company.  It  fur- 
nished the  moneys,  both  for  the  purchase 
prices  and  all  expenses;  and  it  is  not  easy 
to  believe  that  it  did  all  this  on  a  mere  ex- 
pectation that,  after  the  entries  had  been 
made,  it  could  purchase  the  timber.  It  is 
a  much  more  reasonable  conclusion  that  it 
had  an  understanding  with  the  parties  mak- 
ing the  entries  respecting  purchases  and 
prices.  It  is  quite  likely  that  the  entrymen 
were  not  conscious  of  wronging  the  govern- 
ment, and  thought  that  if  it  received  the 
full  price  demanded,  that  was  enough.  The 
testimony  of  one  witness  suggests  at  least 
that  they  may  have  been  advised  that  there 
was  no  contract  unless  it  was  in  writing, 
and  that  hence  they  could  conscientiously 
take  the  oath  required  in  connection  with 
an  entry.  So,  without  casting  any  imputa- 
tion of  intentional  perjury  on  those  parties, 
we  agree  with  the  court  of  appeals  that  the 
testimony  points  strongly  to  the  fact  that 
the  entries  were  in  pursuance  of  an  under- 
standing or  agreement  with  the  Martin- Alex- 
ander Company  that,  as  it  was  advancing^ 
all  the  money,  the  entrymen  should  convey 
.to  it  the  standing  timber  at  a  fixed  price. 
With  reference  to  the  second  question  of 
fact,  the  circuit  court  made  no  finding,  hav- 
ing disposed  of  the  case  by  its  conclusion  in 
respect  to  the  first.  The  court  of  appeals 
found  *that  the  Detroit  Company  was  a  [330] 
purchaser  in  good  faith  from  the  Martin- 
Alexander  Company.  Here,  too,  we  ha\e 
examined  the  testimony,  and  are  satisfied 
that  the  conclusion  of  the  court  of  appeals 
was  correct.  A  brief  statement  of  the  salient 
facts  may  be  not  unimportant.     The  head- 
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qouters  of  the  Detroit  Company  were  in 
St  Louis,  of  the  Martin-Alexander  Company 
IB  southwest  Arkajisas.  They  dealt  at  arm's 
kngtL  On  December  20,  1900,  Alexander, 
of  the  Martin-Alexander  Company,  applied 
to  U.  L.  Clark,  president  of  the  Detroit  Com- 
pany, at  St.  Louis,  to  purchase  Martin's 
interest  in  the  Martin- Alexander  Company. 
Clark  declined,  stating  that  the  Detroit 
Company  would  make  no  purchase  of  a 
fractional  inter^t  in  the  property.  There- 
spoil  it  was  arranged  that  he  should  make 
an  examination  with  a  view  to  the  purchase 
of  tlie  entire  property.  The  Detroit  Com- 
ptsy's  inspector  was  sent  to  Arkansas  to 
examine  the  lands.  Clark  himself  went 
(iown  in  the  January  following,  and,  after 
receiring  the  report  of  the  inspector,  terms 
of  sale  were,  on  January  14,  agreed  upon ; 
$$0,000  cash  and  the  assumption  of  the 
Martin-Alexander  Company's  debts.  The 
160,000,  by  agreement  between  the  stock- 
liolders  of  the  Martin- Alexander  Company, 
were  divided,  $34,850  to  Martin,  $24,850  to 
Mrs.  Alexander,  $150  to  A.  V.  Alexander, 
asd  $150  to  J.  O.  Means.  Martin  and  Means 
were  paid  at  once;  the  debts  were  also 
promptly  paid.  Alexander  desired  to  take 
flock  in  the  Detroit  Lumber  Company  in 
liea  of  the  money  coming  to  his  wife  and 
himself.  Clark  was  not  then  authorized 
to  make  such  arrangement,  but  subsequently 
the  stock  of  the  Detroit  Liunber  Company 
was  increased  and  the  Alexanders  were  paid 
in  fall  in  that  stock.  The  entire  property 
of  the  Martin- Alexander  Company,  included 
in  which  were  the  sawmill,  tram  and  logging 
roads,  these  timber  contracts  and  other 
like  contracts,  and  also  all  stock  on  hand, 
vaa,  at  the  time  of  the  purchase, — January 
14,— turned  over  to  the  Detroit  Lumber 
Ccmpany,  which  thereafter  continued  the 
Mness.  The  Martin-Alexander  Company 
bad  no  deeds  of  the  lands  in  controversy. 

ttrUit  simply  contracts  for  the  timber  •there- 
to, and,  in  order  to  be  relieved  from  the  ne- 
cessity of  keeping  accounts  with  respect  to 
the  different  tracts,  the  Detroit  Company 
Fooeeded  to  obtain  deeds  from  twenty-seven 
of  the  patentees,  paying  on  an  average  $25 
»?iece  therefor,  which  was  a  fair  price  for 
the  lands  after  the  timber  had  been  cut  off. 
It  had  no  knowledge  or  intimation  that 
tWe  was  anything  wrong  in  the  title*?  until 
the  last  of  September  or  the  first  of  Octo- 

I  ber,  1901, — more  than  four  months  after 
the  government  had  issued  its  patents  for 
*11  the  lands, — when  it  received  a  notice  to 
that  effect  from  a  government  inspector. 

Xow  we  remark  that  there  is  no  intima- 
**<»  in  the  testimony  that  the  purchase 
Pri«e  was  not  paid  by  the  Detroit  Company 
^  cash  and  stock  as  agreed  upon,  no  sug- 
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gestion  that  the  price  was  an  unreasonable 
one.  There  was  nothing  strange  or  un- 
natural in  the  contract  between  the  com- 
panies; on  the  contrary,  it  was  one  which 
might  well  be  entered  into  by  parties  sit- 
uated as  these  were.  But  it  is  contended 
by  the  government  that  if  the  Detroit  Com- 
pany had  examined  with  care  the  books 
of  the  Martin- Alexander  Company,  and  the 
papers  which  it  turned  over  as  evidences 
of  its  titles,  it  would  have  perceived  that 
the  timber  contracts  were  made  shortly  after 
the  issue  of  the  final  receiver's  receipts, 
that  the  parties  making  the  contracts  were 
all  or  nearly  all  employees  of  the  Martin- 
Alexander  Company,  to  whom  moneys  had 
been  advanced,  and  with  each  of  whom  an 
account  was  being  kept;  that  it  was  its 
duty  to  critically  examine  these  matters  in 
order  to  be  sure  that  the  titles  which  it 
was  acquiring  were  good.  In  their  brief, 
counsel  for  the  government  say: 

"We  claim  that  the  law  as  laid  down 
in  HawUy  v.  Diller,  178  U.  S.  476,  44  L.  ed. 
1167,  20  Sup.  Ct.  Rep.  986,  that  one  who 
takes  title  before  the  issuance  of  patent 
cannot  claim  to  be  a  bona  fide  purchaser, 
made  it  the  duty  of  the  Detroit  Company 
to  make  the  most  searching  inquiry,  at  least 
as  to  all  of  the  timber  contracts  except  the 
thirteen  for  which  patents  to  the  land  had 
issued.^' 

We  do  not  understand  the  law  to  be  as 
stated,  or  that  one  who  enters  into  an  or- 
dinary and  reasonable  contract  for  the  *pur-[332] 
chase  of  property  from  another  is  bound  to 
presume  that  the  vendor  is  a  wrongdoer, 
and  that,  therefore,  he  must  make  a  search- 
ing inquiry  as  to  the  validity  of  his  claim 
to  the  property.  The  rule  of  law  in  respect 
to  purchases  of  land  or  timber  is  the  same 
as  that  which  obtains  in  other  commercial 
transactions,  and  such  a  rule  as  is  claimed 
by  counsel  would  shake  the  foundations  of 
commercial  business.  No  one  is  bound  to 
assume  that  the  party  with  whom  he  deals 
is  a  wrongdoer,  and  if  he  presents  property, 
the  title  to  which  is  apparently  valid,  and  ' 

there  are  no  circumstances  disclosed  which 
cast  suspicion  upon  the  title,  he  may  right- 
fully deal  with  him,  and,  paying  full  value 
for  the  same,  acquire  the  rights  of  a  pur- 
chaser in  good  faith.  Jones  v.  Simpson, 
116  U.  S.  609-615,  29  L.  ed.  742-744,  6  Sup. 
Ct.  Rep.  538.  He  is  not  bound  to  make 
a  searching  examination  of  all  the  accoimt 
books  of  the  vendor  nor  to  hunt  for  some- 
thing to  cast  a  suspicion  upon  the  integrity 
of  the  title. 

It  is  further  said  that  the  written  con- 
tract of  sale  from  the  Martin-Alexander 
Company  to  the  Detroit  Company  was  not 
executed  till  March  1,  1901,  and  that  on  the 
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14th  of  January,  1901,  Martin  resigned  his 
position  as  president  of  the  Martin- Alexan- 
der CJompany,  and  Clark,  the  president  of 
the  Detroit  Company,  was  elected  president 
of  the  former  company;  that,  as  the  chief 
executive  of  that  company,  he  was  charged 
with  knowledge  of  all  that  the  company 
knew,  and  that  therefore,  before  the  written 
contract  was  entered  into,  he  and  the  De- 
troit Company  had  constructive  notice  of 
the  wrongful  character  of  these  timber  con- 
tracts. But  that  is  a  mere  evasive  tech- 
nicality. The  bill  charges  and  the  answer 
admits  the  sale  on  January  14,  and  the 
facts,  as  disclosed  by  the  testimony,  are 
that  Martin  desired  to  leave  at  once  on  re- 
ceipt of  his  money,  and  return  to  his  home 
in  Illinois;  that  Clark  was  put  in  his  place 
as  president  to  enable  the  Martin- Alexan- 
der Company  to  close  up  its  outstanding 
affairs.  The  real  contract  between  the  par- 
ties was  entered  into  before  Clark  became 
president,  and  all  that  was  afterwards  done 
was  simply  to  put  in  writing  the  terms  of 
1333] the  contract  which  had.  been  'agreed  upon. 
Equity  looks  at  the  substance,  and  not  at 
the  mere  form  in  which  a  transaction  takes 
place.  The  rule  in  respect  to  constructive 
notice  was  thus  stated  in  Wilson  v.  Wall,  6 
Wall.  83,  91,  18  L.  ed.  727,  730: 

"A  chancellor  will  not  be  astute  to  charge 
a  constructive  trust  upon  one  who  has  act^ 
honestly  and  paid  a  full  and  fair  considera- 
tion without  notice  or  knowledge.  On  this 
point  we  need  only  refer  to  Sugden  on  Vend- 
ors, p.  622,  where  he  says:  In  Ware  v. 
Egmont,  4  De  G.  M.  &  G.  460,  the  Lord 
Chancellor  Cranworth  expressed  his  entire 
concurrence  in  what,  on  many  occasions  of 
late  years,  had  fallen  from  judges  of  great 
eminence  on  the  subject  of  constructive  no- 
tice, namely,  that  it  was  highly  inexpedi- 
ent for  courts  of  equity  to  extend  the  doc- 
trine. When  a  person  has  not  actual  notice, 
he  ought  not  to  be  treated  as  if  he  had 
notice,  imless  the  circumstances  are  such 
as  enable  the  court  to  say,  not  only  that  he 
might  have  acquired,  but  also  that  he  ought 
to  have  acquired  it,  but  for  his  gross  neg- 
ligence in  the  conduct  of  the  business  in 
question.  The  question,  then,  when  it  is 
sought  to  affect  a  purchaser  with  construct- 
ive notice,  is  not  whether  he  had  the  means 
of  obtaining,  and  might,  by  prudent  caution, 
have  obtained  the  knowledge  in  question, 
but  whether  .not  obtaining  was  an  act  of 
gross  or  culpable  negligence.'  " 

And.  again,  in  Townsend  v.  Little,  109  U. 
S.  604,  511,  27  L.  ed.  1012,  1014,  3  Sup. 
Ct.  Rep.  367: 

"Constructive  notice  is  defined  to  be  in 
its  nature  no  more  than  evidence  of  notice, 
the  presumption  of  which  is  so  violent  that 
the  court  will  not  even  allow  of  its  being 
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controverted.  Plumb  v.  Fltdtt,  2  AAstr. 
432;  Kennedy  v.  Oreen,  3  MyL  &  K.  699. 
.  .  .  As  said  by  Strong,  J.,  in  Meekam 
V.  Williams,  48  Pa.  238,  what  makes  at 
quiry  a  duty  is  such  a  visible  state  of  things 
as  is  inconsistent  with  a  perfect  right  ia 
him  who  proposes  to  sell.  See  also  Holmtt 
V.  Stout,  4  N.  J.  £q.  492;  M'Mecka*  r, 
Qriffing,  3  Pick.  149,  15  Am.  Dec  198; 
Hanrick  v.  Thompson,  9  Ala.  409." 

In  the  light  of  these  authorities  we  mt 
nothing  which  casts  any  imputation  on  th«* 
conduct  of  the  Detroit  Company,  or  *th»t{ 
tends  to  show  that  it  was  not  a  purdiaser 
in  absolute  good  faith. 

Now,  what  is  the  law  controlling  under 
these  circumstances?  Much  reliance  is 
placed  by  the  government  on  Hawley  t.  DH- 
ler,  178  U.  S.  476,  44  L.  ed.  1167,  20  Sup. 
Ct.  Rep.  986,  which,  affirming  prior  eases, 
holds  that  an  entryman  under  the  timber 
act  acquires  only  an  equity,  and  that  a  pur- 
chaser from  him  cannot  be  regarded  as  a 
bona  fide  purchaser  within  the  meaning  of 
the  act.  But  the  Detroit  Company  par' 
chased  27  tracts  after  the  issue  of  the  pat- 
ents therefor.  And  in  making  these  pur- 
chases it  dealt  not  with  the  Martin- Alexan- 
der Company,  but  directly  with  the  paten- 
tees. While  the  amounts  paid  were  small, 
yet,  as  counsel  for  the  government  admit  io 
their  brief  that  "the  land  without  the  tim- 
ber is  of  no  value/'  there  can  be  no  sugge*- 
tion  of  inadequacy  of  price.  As,  also,  it 
had  no  knowledge  or  suspicion  of  wtoq;: 
in  the  titles,  it  is,  as  to  these  tracts,  strictlT 
and  technically,  within  the  language  of  thp 
act,  a  bona  fide  purchaser.  If  it  be  contend- 
ed that,  by  virtue  of  the  contracts  for  the 
sale  of  timber,  it  had  acquired  some  interest 
in  the  lands  prior  to  the  issue  of  patenti, 
it  is  sufficient  to  say  that,  by  the  doctrine 
of  relation,  the  patents,  when  issued,  became 
operative  as  of  the  dates  of  the  entriei*. 
It  is  true  that  this  doctrine  is  but  a  fiction 
of  law,  but  it  is  a  fiction  resorted  to  when- 
ever justice  requires.  It  is  that  principl« 
by  which  an  act  done  at  one  time  is  eon- 
sidered  to  have  been  done  at  some  anteced<«t 
time.  It  is  a  doctrine  of  frequent  appli- 
cation, designed  to  promote  justice.  Thu*. 
a  sheriff's  deed  takes  effect,  not  of  its  date, 
but  of  the  time  when  the  lien  of  the  jod^ 
ment  attached.  The  ordinary  railroad  U»i 
grants  have  been  grants  in  prmenH,  and  un- 
der them  the  title  has  been  adjudged  to 
pass,  not  at  the  completion  of  the  ro«4 
but  at  the  date  of  the  grant.  Learm- 
worth,  L.  d  G.  R.  Co,  ▼.  United  Stmtet, 
92  U.  S.  733,  23  L.  ed.  634 ;  8t  Paul  If.  d  U. 
R.  Co,  V.  Phelps,  137  U.  8.  628,  34  L.  ed. 
767,  11  Sup.  Ct.  Rep.  168;  8t,  Paul  d  F. 
R.  Co,  V.  Northern  P.  R.  Co.  139  U.  &  I, 
36  L.  ed.  77,  11    Sup.  Ct  Rep,  389;  Vmt^d 
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States  V.  Southern  P.  R,  Co,  146  U.  S.  570, 
S6  L  ed.  1091,  13  Sup.  Ct.  Rep.  152.  A 
pttent  from  the  United  States  operates  to 
transfer  the  title,  not  merely  from  the  date 
l$]of  Uie/patent,  but  from  the  inception  of  the 
r^uiUble  right  upon  which  it  is  based. 
Skepky  y.  Cowan,  91  U.  S.  330,  23  L.  ed. 
^4.  Indeed,  this  is  generally  true  in  case 
of  the  merging  of  an  equitable  right  into  a 
kgtl  title.  Although  the  patents  in  this 
mj«  were  not  issued  until  after  the  sales  of 
tbe  timber,  yet,  when  issued,  they  became 
opentive  as  of  the  date  of  the  original 
tttries.  This  doctrine  has  frequently  been 
recognized  by  this  and  other  courts.  Lan- 
its  r.  Brant,  10  How.  348,  13  L.  ed.  449; 
ffmc*  V.  Spencer,  21  How.  228,  16  L.  ed. 
Tr,  Btark  v.  Starr,  6  Wall.  402,  18  L.  ed. 
925;  Lynch  v.  Bemal,  9  Wall.  315,  19  L.  cd. 
714;  Qihson  ▼.  Chouteau,  13  Wall.  92,  20 
L  ed.  534;  Simmons  v.  Wagner,  101  U.  S. 
260, 25  L.  ed.  910;  Jackson  ex  dem.  /)»  For- 
ert  V.  Ramsay,  3  CJow.  75,  16  Am.  Dec.  242; 
Weic*  V.  Button,  79  111.  465;  Ormiston  v. 
rnrtiko,  77  Mo.  App.  310.  In  the  first  of 
Utese  eases  it  was  said  (p.  372,  L.  ed.  p. 
459): 

*To  protect  purchasers,  the  rule  applies, 
tbit  where  there  are  divers  acts  concurrent 
to  make  a  conveyance,  estate,  or  other  thing, 
the  original  act  shall  be  preferred;  and  to 
this  the  other  acts  shall  have  relation,' — as 
itited  in  Viner's  Abr.  title  Relation,  290. 
.  ,  .  Cruise  on  Real  Property,  vol.  5, 
pp.  510,  511,  lays  down  the  doctrine  with 
greit  distinctness.  He  says:  *There  is  no 
nile  better  founded  in  law,  reason,  and  con- 
renience  than  this:  that  all  the  several 
parts  and  ceremonies  necessary  to  complete 
1  convieyance  shall  be  taken  together  as  one 
tct  and  operate  from  the  substantial  part 
by  relation'.  .  .  .  Applying  the  doctrine 
of  relation,  and  taking  all  the  several  parts 
ud  ceremonies  necessary  to  complete  the 
tkle  together,  'as  one  act,'  then  the  confir- 
mitioD  of  1811  and  the  patent  of  1845  must 
be  taken  to  relate  to  the  first  act, — that  of 
filing  the  claim  in  1805." 

In  Simmons  v.  Wagner,  p.  261,  L.  ed.  p. 
911:  • 

"Where  the  right  to  a  patent  has  once 
become  vested  in  a  purchaser  of  public  lands, 
it  is  equivalent,  so  far  as  the  government  is 
concerned,  to  a  patent  actually  issued.  The 
ewfotion  and  delivery  of  the  patent  after 
the  ri^t  to  it  has  become  complete  are  the 
Nlnere  ministerial  acta  of  *the  officers  charged 
»ith  that  duty.  Barney  v.  Dolph,  97  U.  S. 
«52,  24  L.  ed.  1063." 

See  also  United  States  v.  Freyherg,  32 
F«i.  195,  a  case  in  the  circuit  court  for  the 
**«teni  district  of  Wisconsin,  in  which  it 
*«  held  by  Judge   ^ycr  that  an  action 
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brought  by  the  government  to  recover  for 
timber  cut  from  land  which  had  been  entered 
as  a  homestead,  but  the  full  equitable  title 
of  which  had  not  then  passed  to  the  entry- 
man,  either  by  the  required  occupation  of 
the  premises  or  by  a  commuting  of  the 
homestead  to  a  pre-emption  entry — an  action 
maintainable  at  the  time  it  was  commenced 
— was  defeated  by  the  issue  of  the  final 
receiver's  receipt  and  the  consequent  per- 
fection of  a  full  equitable  title. 

Counsel  for  the  government  deny  the  ap- 
plication of  this  principle  in  the  present 
case  on  the  ground,  first,  that  it  gives 
vitality  and  validity  to  a  wrongful  acqui- 
sition of  title  from  the  government.  They 
say  that  equity  is  never  founded  on  a  wrong, 
and  that  because  the  original  entries  were 
wrongful  the  doctrine  of  relation  will  not 
be  applied.  But  this  is  a  clear  misunder- 
standing of  the  purpose  and  scope  of  the 
doctrine  of  relation.  If  the  original  entries 
were  rightful,  there  is  no  need  of  its  appli- 
cation, for  the  patents  would  pass  perfect 
titles.  The  equity  is  founded  on  the  right- 
ful conduct  of  the  purchaser,  and  not  on 
the  wrongful  conduct  of  the  entrymen.  It 
upholds  the  purchaser  in  his  honest  pur- 
chase notwithstanding  the  wrongful  char- 
acter of  the  entries.  This  is  akin  to  the 
ordinary  rule  in  respect  to  a  bona  fide  pur- 
chaser. Equity  sustains  the  title  in  spite 
of  the  fact  that  his  grantor  may  have 
wrongfully  obtained  it,  and  upholds  it  be- 
cause of  his  rightful  conduct. 

Counsel  also  say  that  the  question  is  set- 
tled by  the  decision  in  Hawley  v.  Diller, 
supra,  relying  upon  the  second  paragraph 
in  the  headnotes: 

'^An  entryman  under  this  act  acquires 
only  an  equity,  and  a  purchaser  from  him 
cannot  be  regarded  as  a  bona  fide  purchaser 
within  the  meaning  of  the  act  of  Congress 
unless  he  become  *8uch  after  the  govern- [337] 
ment,  by  issuing  a  patent,  has  parted  with 
the  legal  title." 

There  are  two  or  three  answers  to  this 
contention.  In  the  first  place,  the  headnote 
is  not  the  work  of  the  court,  nor  does  it 
state  its  decision, — though  a  different  rule, 
it  is  true,  is  prescribed  by  statute  in  some 
states.  It  is  simply  the  work  of  the  re- 
porter, gives  his  understanding  of  the  de- 
cision, and  is  prepared  for  the  convenience 
of  the  profession  in  the  examination  of  the 
reports.  In  the  second  place,  if  the  patent 
referred  to  in  that  headnote  is  a  patent 
issued  upon  a  wrongful  entry,  no  such  fact 
appeared  in  the  case,  because  no  patent  was 
issued  upon  the  entry  charged  to  have  been 
wrongful,  but  after  that  entry  hlid  been  can- 
celed, a  patent  was  issued  to  Diller  on  a 
new  entry.  If  it  refers  to  some  other  pat- 
ent than  one  issued  upon  a  wrongful  entry, 
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it  has  no  pertinency,  for  the  doctrine  of 
>  relation  never  carries  a  patent  back  to  the 
date  of  any  other  entry  than  that  upon 
which  it  is  issued.  And  finally,  the  head- 
note  is  a  misinterpretation  of  the  scope  of 
the  decision. 

With  reference  to  the  other  tracts  and  the 
denial  of  any  relief,  by  accounting  or  other- 
wise, against  the  Detroit  Company,  it  is 
contended  that  as  prior  to  the  issue  of  a 
patent,  the  Land  Department  could  have  set 
aside  the  entries  on  account  of  the  fraudu- 
lent contracts,  the  courts  will  now  grant 
the  same  relief;  and  further,  that  inasmuch 
as  the  patents  are  by  this  decree  canceled 
and  the  title  restored  to  the  government, 
the  Detroit  Company  must  be  regarded  as 
a  wrongdoer  in  respect  to  the  timber  which 
it  took  from  the  lands  prior  to  the  decree, 
and  an  accounting  should  have  been  ordered. 
But  this  ignores  the  fact  that  the  Detroit 
Company  acted  in  good  faith,  and  purchased 
the  timber  from  those  having  an  apparently 
perfect  equitable  title  thereto.  It  becomes 
necessary  to  inquire  what  is  tlie  significance 
of  a  final  receiver's  receipt  and  the  effect 
of  a  cancelation  by  the  Land  Department 
of  such  a  receipt.  The  receipt  is  an  ac- 
knowledgment by  the  government  that  it 
has  received  full  pay  for  tue  land,  that  it 
holds  the  legal  title  in  trust  for  the  entry- 
[338]  man,  and  will  in  due  course  issue  to  *him  a 
patent.  He  is  the  equitable  owner  of  the 
land.  It  becomes  subject  to  state  taxation, 
and  under  the  control  of  state  laws  in  re- 
spect to  conveyances,  inheritances,  etc.  Car- 
roll V.  Safford,  3  How.  441,  11  L.  ed.  671; 
Witherapoon  v.  Duncan,  4  Wall.  210,  18 
L.  ed.  339;  Simmons  v.  Wagner,  supra; 
Winona  d  8t.  P.  Land  Co,  v.  Minnesota, 
159  U.  S.  526,  40  L.  ed.  247,  16  Sup.  Ct. 
Rep.  83;  Cornelius  v.  Kessel,  128  U.  S.  456, 
32  L.  ed.  482,  9  Sup.  Ct.  Rep.  122;  Hastings 
d  D,  R.  Co,  V.  Whitney,  132  U.  S.  357,  33 
L.  ed.  363,  10  Sup.  Ct.  Rep.  112;  Benson 
Min.  d  Smelting  Co.  v.  Alta  Min.  d  Smelt- 
ing Co.  145  U.  S.  428,  36  L.  ed.  762,  12 
Sup.  Ct.  Rep.  877. 

Indeed,  in  some  of  the  opinions  of  this 
court,  emphasizing  the  value  of  a  receiver's 
receipt,  there  are  expressions  which  seem 
to  underestimate  the  significance  of  a  pat- 
ent. Wisconsin  C.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  510,  33  L.  ed.  687,  694,  10 
Sun.  Ct.  Rep.  341 ;  Deseret  Salt  Co.  v.  Tarpcy, 
142  U.  S.  241,  251,  35  L.  ed.  999,  1002,  12 
Sup,  Ct.  Rep.  158.  For  it  must  be  remem- 
bered that  the  latter  is  the  instrument 
which  passes  the  legal  title,  and  that  until 
it  is  issued  the  legal  title  remains  with  the 
government,  and  is  subject  to  invest  i  <]f  at  ion 
and  determination  by  the  Land  Depart- 
ment. Barden  v.  Northern  P.  R.  Co.  154 
U.  S.  288,  326,  38  L.  ed.  992,  1001,  14  Sup. 
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Ct.  Rep.  1030;  Michigan  Land  d  Lumber 
Co.  V.  Rust,  168  U.  S.  589,  592,  42  L.  ed. 
591,  592,  18  Sup.  Ct.  Rep.  20S;  Guaranty 
Sav.  Bank  v.  Bladow,  176  U.  S.  448,  44  L 
ed.  540,  20  Sup.  Ct.  Rep.  425.  But  while, 
until  the  issue  of  the  patent  the  land  is  un- 
der the  control  of  the  Land  Department, 
which,  upon  proper  investigation  and  for 
sufficient  reasons,  may  set  aside  the  certifi- 
cate of  entry,  yet  this  power  of  the  Land 
Department  cannot  arbitrarily  be  exercised 
without  notice  to  the  entryman,  and  if  im- 
properly exercised  the  rights  of  the  entry- 
man  may  be  enforced  in  the  courts  after 
the  patent  has  issued  to  other  parties. 
Guaranty  Sav.  Bank  v.  Bladou?,  supra.  It 
is  true,  as  against  the  govemmoit,  and 
while  the  title  remains  in  the  government, 
he  may  not  be  able  to  enforce  his  equity, 
because  no  action  can  be  maintained  against 
the  government  except  upon  contract,  ex- 
press, or  implied.  United  States  v.  Jonss, 
131  U.  S.  1,  33  L.  ed.  90,  9  Sup.  Ct.  Rep. 
669.  But  while  he  may  not  sue  on  hit 
equity,  he  may  protect  that  equity  wfaca 
sued  by  the  government.  It  is  sometimes 
said  that  a  legal  title  with  an  equity  it 
paramount  to  an  equity  alone ;  but  this  is  not 
strictly  true  unless  the  equities  are  eqoal 
for  sometimes  a  superior  equity  *Diay  be[l 
adjudged  paramount  to  a  legal  title  aiul  aa 
inferior  equity.  Garland  ▼.  Wynn,  20  How. 
8,  15  L.  ed.  801 ;  Lytle  v.  Arkansas,  22  How. 
193,  16  L.  ed.  306;  Lindsey  v.  Hawcts,  2 
Black,  554,  17  L.  ed.  265;  Wirth  v.  Branstm, 
98  U.  S.  118,  25  L.  ed.  86;  2  Pom.  Eq.  Jur. 
§  678,  and  following.  But  we  need  not 
stop  to  inquire  what  rights  the  Detroit 
Company  will  have  after  a  patent  has  issued. 
It  is  enough  now  to  hold  that  it  can  defend 
its  equities  against  the  suit  of  the  govern- 
ment. 

It  is  a  mistake  to  suppose  that  for  the 
determination  of  equities  and  equitable 
rights  we  must  look  only  to  the  statutes  of 
Congress.  The  principles  of  equity  exi«t 
independently  of,  and  anterior  to,  all  cod 
gressional  legislation,  and  the  statutes  art 
either  annunciations  of  those  principles  or 
limitations  upon  their  application  in  par- 
ticular cases.  In  passing  upon  tranaae* 
tions  between  the  government  and  its  vend- 
ees we  must  bear  in  mind  the  general 
principles  of  equity,  and  determine  rij:'it« 
upon  those  principles,  except  as  they  are 
limited  by  special  statutory  prortsions. 
And  clearly,  upon  those  principles,  a  partv 
purchasing  an  equitable  right  is  entitled 
to  be  protected  in  his  purchase  so  far  a« 
it  can  be  done  without  trespassing  np^^n 
the  rights  of  other  parties.  The  statute 
provides  that  if  an  entry  is  wrongfullr 
made,  it  may,  prior  to  patent,  be  set  a«ide 
by  the  Land  Department,  the  entryman  for- 
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feitiii^  the  money  which  he  has  paid.  In 
other  words,  by  the  action  of  the  Depart- 
nat  the  equitable  title  is  canceled  and 
nitored  to  the  gOYemment.  It  then  has 
both  the  full  title  to  the  land  and  the  money 
whiefa  had  been  paid  for  it.  And  this  is 
the  penalty  which  is  imposed  for  the  wrong- 
ful entry.  Certainly,  when  the  government 
retains  the  full  price  which  it  has  placed 
upon  the  land  and  also  recovers  the  land 
itidf,  it  is  abundantly  compensated  for  any 
TTong  which  has  been  attempted  by  the 
ettTTman.  And  a  party  who  deals  with 
ndi  entryman — relying  upon  the  evidences 
of  his  entry,  which  are  in  all  respects  in 
form  good  and  sufficient,  and  are  an  ac- 
knowledgment by  the  government  officials 
*^f  1  rightful  entry — is  justly  entitled  to 
the  eoosideration  of  a  court  of  equity.     In 

IJthtt  esse,  finding  *the  entryman  holding  ap- 
parently valid  equitable  titles  to  the  lands, 
it  entered  into  contracts  with  them  for  the 
pnrehase  of  the  timber.  It  cut  and  removed 
the  timber — all  in  good  faith.  It  is  equit- 
able that,  having  thus  acted  in  good  faith, 
it  should  not  be  held  to  account  for  the 
tunher  which  it  has  already  paid  for  and 
cot  and  removed  in  reliance  upon  these  con- 
tracts.   The  government  has  every   dollar 

'  whidi  it  would  have  received  in  case  of  a 
perfectly  valid  entry,  and  has  also  recov- 
ered the  land.  Surely  it  is  not  just  for  it 
to  ask  further  payment,  and  from  a  party 
who  dealt  in  good  faith  with  the  entrymen, 
leljing  upon  the  titles  which  it  ha4 
created.  If  the  Detroit  Company  has  taken 
aome  timber  from  the  land,  it  has  once  paid 
for  it  and  ought  not  to  be  compelled  to  pay 
a  second  time,  and  to  the  government,  which 
htt  already  received  full  pay  for  the  land, 
timber  and  all.  It  is  inequitable  to  give 
to  the  government  not  merely  the  land  and 
the  price  which  it  charged  for  the  land,  but 
also  the  value  of  the  timber  obtained  by  the 
Detroit  Company.  It  is  doubling  the  pen- 
alty which  the  statute  imposes,  or,  if  not 
^bling,  at  least,  largely  increasing  it. 

We  think  the  decision  of  the  Court  of 
iffeait  teas  right,  and  it  is  affirmed, 

Hr.  Justice  Wmrlaa  and  Mr.  Justice  Mo- 
dissent. 


a]*SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY, Homer  8.  King,  Trustee,  and  Cen- 
tral Tmst  Company  of  New  York,  Appts., 
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UNITED  STATES. 
(See  8.  a  Beporter's  ed.  841-358.) 

1-  E^vltable       JvrUdlctton  ^  adequate 

"*»«dy   at    lavr.— The  objection  that  com- 
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plainant  bad  an  adequate  remedy  at  law  does 
not — when  not  made  until  the  bearing — ^oe- 
quire  the  dismissal  of  a  cause  the  subject- 
matter  of  which  is  within  the  jurisdiction  of 
a  court  of  equity,  such  as  is  presented  by  a 
bill  filed  on  behalf  of  the  United  States,  which 
avers  that  certain  public  lands  had  been  er- 
roneously patented  to  a  railroad  company, 
and,  in  addition  to  the  relief  sought  by  way 
of  cancelation  of  the  patents  for  lands  still 
held  by  the  railroad  company,  which  was 
eliminated  from  the  litigation  by  the  decree, 
prays  a  discovery  of  any  sales  to  bona  fide 
purchasers,  and  a  confirmation  of  their 
titles,  and  asks  a  recovery  from  the  rail- 
road company  of  the  value  of  the  lands  so 
conveyed. 

2.  Pablie  lands— railroad  land  ffranta^ 
recovery  of  value  of  lands  erroneous- 
It  patented.—  Irrespective  of  the  adjust- 
ment acts  of  March  8,  1887  (24  Stat,  at  L. 
556,  chap.  376,  U.  S.  Comp.  Stat.  1901,  p. 
1595).  and  March  2,  1896  (29  Stat  at  L. 
42,  chap.  89,  U.  S.  Comp.  Stat.  1901,  p. 
1603),  the  Federal  government  had  the  right 
to  sue  a  railroad  company  to  recover  the 
value  of  lands  erroneously  patented  to  such 
company,  and  sold  by  it  to  persons  who 
dealt  with  it  in  good  faith. 

[No.    141.] 

Argued   January    24,    1906.    Decided   Feb- 
ruary 19,  1906, 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  California,  confirming  the  titles  of 
bona  fide  purchasers  of  land  erroneously 
patented  to  a  railroad  company,  and  ad- 
judging that  the  United  States  recover  from 
the  company  the  value  of  such  lands. 
Affirmed, 

See  same  case  below,  66  C.  C.  A.  581«  133 
Fed.  651. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a  suit  begun  in  the  circuit  court 
of  the  United  Stiates  for  the  southern  dis- 
trict of  California,  by  bill  filed  April   13, 
1899.       The   parties  named  as   defendants 
were  the   Southern  Pacific  Railroad   (Com- 
pany, the  trustees  in  certain  mortgages,  and 
a  number  of  individuals  sued  as  representa- 
tives *of  a  class.    In  a  general  way  it  may  [342] 
be  said  that  the  bill  averred  that  a  large 
body  of  lands,  some  30,000  acres  and  over, 
had  been  erroneously  patented  to  the  rail- 
road  company,   and   that   portions   thereof* 
had  been  conveyed  by  it  to  bona  fide  pur- 

NoTE. — On  the  jurisdiction  of  equity  ioTiere 
remedy  at  law  exists — see  notes  to  Meldrum 
v.  Meldrum,  11  L.R.A.  65 ;  Delaware,  L.  &  W. 
R.  Co.  V.  Central  Stock  Yards  &  Transit  Co. 
6  L.R.A.  855;  and  Tyler  v.  Savage,  86  L.  ed. 
U.  S.  83. 

As  to  land  prants  to  railroads — see  note  to 
Kansas  P.  R.  Co.  v.  Atchison,  T.  ft  S.  F.  R.  Ca 
28  L.  ed.  U.  S.  794. 
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chasers.  The  relief  sought  was  the  confir- 
mation of  the  titles  of  hona  fide  purchasers, 
the  cancelation  of  the  patents  to  the  other 
lands,  and  the  recovery  from  the  railroad 
company  of  the  value  of  the  lands  conveyed 
by  it  to  bona  fide  purchasers,  in  accordance 
with  the  terms  of  the  acts  of  Congress  of 
March  3,  1887  (24  Stat,  at  L.  556,  chap.  376. 
U.  S.  Comp.  Stat.  1901,  p.  1595),  February 
12,  1896  (29  Stat  at  L.  6,  chap.  18,  U.  S. 
Comp.  Stat.  1901,  p.  1596),  March  2,  1896 
(29  Stat,  at  L.  42,  chap.  39,  U.  S.  Comp. 
Stat.  1901,  p.  1603),  providing  for  the  ad- 
justment of  railroad  land  grants.  After 
answers  by  the  railroad  company  and  some 
of  the  individual  defendants,  proofs  were 
taken,  and  upon  a  hearing  a  decree  was 
entered  which,  in  separate  paragraphs,  spe- 
cifically confirmed  the  titles  to  the  several 
tracts  held  by  bona  fide  purchasers,  and  ad- 
judged that  the  United  States  recover  from 
the  railroad  company  the  value  of  those 
lands,  a  sum  amounting  in  the  aggregate 
to  $33,596.92.  117  Fed.  544.  This  decree 
was  affirmed  by  the  court  of  appeals  (66 
C.  C.  A.  581,  133  Fed.  651),  from  whose 
decision  the  railroad -company  and  the  trus- 
tees appealed  to  this  court. 

Mr,  Maxwell  Erarts  argued  the  cause 
and  filed  a  brief  for  appellants: 

In  such  a  case  as  the  one  at  bar,  in  which 
the  complainant's  remedy  at  law  is  com- 
plete and  adequate,  and  the  case  is  nothing 
more  than  an  action  of  debt,  and  in  which 
no  costly  proceedings  have  been  imposed 
upon  the  complainant  by  the  failure  of  the 
defendant  to  object  in  his  pleadings  to  the 
jurisdiction  of  the  court  of  equity,  the  rule 
seems  to  be  that  the  objection  taken  for 
the  first  time  at  the  hearing  is  good. 

Litohfield  V.  Ballou,  114  U.  S.  190,  29  L. 
ed.  132,  5  Sup.  Ct.  Rep.  820;  Lewis  v. 
Cocks,  23  Wall.  466,  23  L.  ed.  70;  Killian 
y.  Ehbinghaus,  110  U.  S.  568,  28  L.  ed.  246, 
4  Sup.  Ct.  Rep.  232;  Allen  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  658,  35  L.  ed.  303, 
11  Sup.  Ct.  Rep.  682;  Mills  v.  Knapp,  39 
Fed.  592;  Hoey  v.  Coleman,  46  Fed.  221; 
Jones  V.  Bradshaw,  16  Gratt.  361;  Oreen 
v.  Massie,  21  Gratt.  362;  Scott  v.  Neely, 
140  U.  S.  106,  35  L.  ed.  358,  11  Sup.  Ct 
Rep.  712;  Buzard  v.  Houston,  119  U.  S.  347, 
30  L.  ed.  451,  7  Sup.  Ct.  Rep.  249;  Lacomhe 
•V.  ForstalVs  Sons,  123  U.  S.  562.  570,  31 
L.  ed.  255,  258,  8  Sup.  Ct  Rep.  247. 

This  cause  was  not  properly  in  a  court 
of  equity  because  of  the  discovery  sought, 
and  because  of  the  account  asked. 

Preston  v.  Smithy  26  Fed.  884;  E»  parte 
Boyd,  105  U.  S.  647,  26  L.  ed.  1200;  Tiede- 
man,  Eq.  Jur.  1893,  {  550. 

The  act  of  Congress  of  March  2,  1896 
(29  Stat  at  L.  42,  chap.  39,  U.  S.  Comp. 
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Stat.  1901,  p.  1603),  so  far  as  it  purporu 
to  give  a  right  of  action  in  favor  of  the 
United  States  to  recover  the  govemmeat 
price  of  $1.25  an  acre  for  all  land  errone- 
ously patented  to  the  railroad  and  sold  by 
it  to  bona  fide  purchasers,  is  unconstitu- 
tional. 

United  States  v.  Union  P.  R.  Co,  W 
Blatchf.  385,  Fed.  Cas.  No.  16,598;  VniteA 
States  V.  Union  P.  R,  Co.  98  U.  S.  569,  25 
L.  ed.  143;  United  States  v.  Klein,  13  Wall 
128,  20  L.  ed.  519;  Sinking  Fund  Cases,  99 
U.  S.  700,  25  L.  ed.  496;  Medford  v. 
Learned,  16  Mass.  215;  Towle  ▼.  Eastern  Jt 
Co.  18  N.  H.  547,  47  Am.  Dec.  153;  Pitts- 
burgh d  S.  R,  Co.  v.  Oazzam,  32  Pa.  340; 
Craft  V.  Lofinck,  34  Kan.  365,  8  Pac.  359; 
Lane  v.  Doe,  4  111.  238,  36  Am.  Dec.  543; 
Isom  V.  Mississippi  C.  B.  Co.  36  Miss.  300; 
Coosa  River  S.  B.  Co.  v.  Barclay,  30  Ala. 
120;  State  e»  rel.  Arick  r.  Hampton,  13 
Nev.  439. 

Mr.  Josepli  H.  Call  argued  the  eaose 
and  filed  a  brief  for  appellee: 

The  right  of  the  defendants  to  object  to 
the  jurisdiction  in  equity  has  been  waived. 
Brotm,  B.  d  Co,  r.  Lake  Superior  Iron 
Co.  134  U.  S.  530,  535,  536,  33  L.  ed.  1021. 
1024,  1025,  10  Sup.  Ct.  Rep.  604;  Insley  v. 
United  States,  150  U.  S.  512,  615,  516.  37 
L.  ed.  1163,  1165,  14  Sup,  Ct  Rep.  15R; 
Perego  v.  Dodge,  163  U.  S.  160,  164,  41  U 
ed.  113,  116,  16  Sup.  Ct.  Rep.  971;  Kit- 
bourn  V.  Sunderland,  130  U.  S.  505,  514,  3S 
1^  ed.  1006,  1008,  7  Sup.  Ct.  Rep.  594. 

The  bill  alleges  and  the  case  shows  that 
these  lands  were  excepted  from  the  grant 
to  the  defendant  railroad  by  the  terms  ol 
the  acts  of  Congress  of  March  3,  1871,  and 
July  27,  1866,  they  having  been  granted  to 
and  set  apart  for  the  Atlantic  A  Padflc 
Railroad  Company,  but  were  erroneously 
patented  to  the  Southern  Pacific 

United  States  v.  Southern  P.  R.  Co,  lU 
U.  S.  570,  610,  36  L.  ed.  1091,  1102,  IS 
Sup.  Ct.  Rep.  152;  Southern  P.  R.  Co,  v. 
United  States,  168  U.  S.  1,  42  L.  ed.  355. 
18  Sup.  Ct  Rep.  18. 

The  right  of  the  United  SUtes  to  Tacats 
and  annul  patents  erroneously  issued  hj 
the  Land  Department,  by  bill  in  equity,  is 
sustained  by  an  unbroken  line  of  authority. 
United  States  v.  Stone,  2  Wall.  525.  535, 
17  L.  ed,  765,  767;  United  States  r,  Mimot. 
114  U.  S.  233,  29  L.  ed.  110,  5  Sup.  CL 
Rep.  836;  Mullan  v.  United  States,  118  V. 
S.  271,  30  L.  ed.  170,  6  Sup.  <X  Rep.  1141; 
United  States  v.  American  Bell  Telepk,  Cc 
128  U.  S.  315,  362,  32  L.  ed.  450,  460.  t 
Sup.  C^.  Rep.  90 ;  Colorado  Coal  d  /.  Co.  t. 
United  States,  123  U.  S.  307,  313,  31  L.  fd 
182,  185,  8  Sup.  a.  Rep.  131;  VnitM 
States  V.  Southern  P.  R,  Co.  supra:  Wa< 
consin  C.  R.  Co.  t.  United  States,  164  l\ 

900  U.  t, 


I00&. 


SouTHSBN  P.  R.  Ca  ▼.  United  States. 


S.  190,  211,  41  L.  ed.  399,  406,  17  Sup.  Ct. 
Rep.  45;  Gtrmania  Iron  Co,  v.  United 
6tat€$,  165  U.  S.  379,  383,  41  L.  ed.  754, 
756, 17  Sup.  Ct.  Rep.  337.  See  also  Story, 
£q.  Jur.  §  134. 

Tbf  sUtute  of  California  (Code  of  Civil 
Procure,  $  738)  authorizes  suits  in  equity 
to  qai«t  and  determine  title  to  land. 

Pamie  r.  Hildreth,  81  Cal.  127,  22  Pac. 
»»;  Pierce  ▼.  Felter,  53  Cal.  18. 

It  it  well  settled  ^at  the  Federal  courts 
will  idminister  such  relief  in  equity  where 
utborized  by  state  statute. 

Rtynoldi  t.  First  Nat,  Bank,  112  U.  S. 
405.  412.  28  L.  ed.  733,  736,  5  Sup.  Ct. 
Eep.  213;  Chapman  v.  Brewer,  114  U.  S. 
158,  170,  171,  29  L.  ed.  83,  87,  88,  5  Sup. 
a  Rep.  799;  More  ▼.  Steinbach,  127  U.  S. 
:0,  S4,  32  L.  ed.  51,  66,  8  Sup.  Ct.  Rep. 
10(7;  Hammer  y.  Garfield  Min,  d  Mill. 
To.  130  U.  S.  291,  295,  32  L.  ed.  964,  9  Sup. 
(t  Rep.  548. 

This  bill  is  cognizable  in  equity  as  one 
broi'bt  to  avoid  multiplicity  of  suits. 

PMd.  £q.  Jur.  255,  256,  269;  Brown  v. 
Giunniee  Trust  d  8,  D,  Co,  128  U.  S.  403, 
410. 32  L  ed.  468,  470,  9  Sup.  Ct.  Rep.  127 ; 
Ojrfoi  City  V.  Armstrong,  168  U.  S.  224. 237, 
42  L  ed-  444,  451,  18  Sup.  Ct.  Rep.  98; 
iwi^i\  ▼.  Ames,  169  U.  S.  466,  42  L.  ed. 
M9,  18  Sup.  Ct.  Rep.  418;  Eayden  v. 
^^^(mpt<>n,  17  C.  C.  A.  592,  36  U.  S.  App. 
361 71  Fed.  60;  Kelley  v.  Boettcher,  29  C. 
C.  A-  14,  56  U.  S.  App.  363,  85  Fed.  55 ; 
Birc«  T.  Gates,  32  C.  C.  A.  337,  61  U.  S. 
App.  596,  89  Fed.  791 ;  Bailey  v.  Tilling- 
Wif,  40  C.  C.  A.  93,  99  Fed.  801 ;  White- 
^ftd  T.  Sweet,  126  Cal.  67,  58  Pac.  376; 
^ontkern  P.  Co.  V.  Robinson,  132  Cal.  408, 
•4  Pic  572. 

Speciil  jurisdiction  in  equity  has  been 
vtferred  hj  Congress  upon  tJie  circuit  court 
to  confirm  titles  of  bona  fide  purchasers 
utd  render  judgment  against  the  railroad 
ooptBj  for  value  of  lands. 

Ibis  is  a  constitutional  exercise  of  power 
^  Congress,  and  creates  an  additional  and 
ie»  gnmnd  of  equity  which  may  be  ad- 
ministered. 

BoUsnd  Y.  ChaUen,  110  U.  S.  15,  28  L. 
«i  52, 3  Sup.  Ct.  Rep.  495 ;  Amdt  v.  Origgs, 
I«  r.  S.  316,  320,  33  L.  ed.  918,  919.  10 
5ap.  Ct  Rep.  657 ;  Bardon  v.  Land  d  River 
/■Fw.  Co.  157  U.  S.  327,  330,  39  L.  ed. 
•19,  720,  15  Sup.  Ct.  Rep.  650;  Cowley  v. 
Northern  P.  R,  Co.  159  U.  S.  569,  583,  40 
L  «d.  2«3,  267,  16  Sup.  Ct.  Rep.  127. 

^^^itn  land  or  other  property  has  been 
*r«Bferred  from  one  to  another  wrongfully 
or  ooder  a  mistake,  the  court  will  estab- 
^  lad  construct  a  trust  in  the  property 
«*1  in  its  proceeds,  in  favor  of  the  bene- 
^Tj,  tad  against  the  person  wrongfully 

toov.  g. 


holding  it,  and  will  require  the  trustee  to 
return  the  property  or  its  value. 

Chapman  v.  Douglas  County,  107  U.  S. 
349,  360,  27  L.  ed.  379,  383,  2  Sup.  Ct.  Rep. 
62;  Perry,  Tr.  S  186;  Story,  Eq.  Jur.  Sl 
134,  1261-1263;  Pom.  Eq.  Jur.  $S  155,  156, 
1044;  May  v.  Le  Claire,  11  Wall.  217,  236, 
237,  20  L.  ed.  50,  54;  CooA;  v.  Tullis,  18 
Wall.  332,  341,  342,  21  L.  ed.  933,  937; 
Angle  v.  Chicago,  8t,  P.  M.  d  0.  R.  Co,  151 
U.  S.  1,  26,  27,  38  L.  ed.  r,5,  67,  14  Sup.  Ct. 
Rep.  240;  Townsend  v.  Vanderu?erker,  160 
U.  S.  171,  179,  40  L.  ed.  383,  385,  16  Sup. 
Ct  Rep.  258;  New  Orleans  v.  Warner,  175 
U.  S.  120,  129,  44  L.  ed.  96,  101,  20  Sup. 
Ct.  Rep.  44;  Clews  v.  Jamieson,  182  U.  S. 
461,  479,  480,  45  L.  ed.  1183,  1192,  1193,  21 
Sup.  Ct.  Rep.  845;  Taylor  v.  Benham,  5 
How.  233,  274,  12  L.  ed.  130.  149;  Story, 
Eq.  PI.  S  221. 

This  bill  is  maintainable  in  equity  as  one 
for  an  accounting  and  for  discovery. 

Story,  Eq.  Jur.,  SS  441-443,  456;  Pom. 
Eq.  Jur.,  $§  1420,  1421;  Kirby  v.  Lake 
Shore  d  M.  8,  R.  Co,  120  U.  S.  130,  134, 
138,  30  L.  ed.  569,  571,  572,  7  Sup.  Ct.  Rep. 
430;  Colonial  d  U.  8.  Mortg.  Co,  v.  Hutch- 
inson Mortg,  Co,  44  Fed.  219;  Kilboum  t. 
Sunderland,  130  U.  S.  514,  32  L.  ed.  1008, 
9  Sup.  Ct.  Rep.  594;  United  States  v.  Old 
Settlers,  148  U.  S.  427,  465,  37  L.  ed.  509, 
523,  13  Sup.  Ct.  Rep.  650;  Fowls  v. 
Lawrason,  5  Pet.  495,  8  L.  ed.  204;  Magio 
Ruffle  Co.  V.  Elm  City  Co.  14  Blatchf.  114, 
Fed.  Cas.  No.  8,950;  Kelley  v.  Boettcher, 
supra;  Indianapolis  Oas  Co,  v.  Indianapolis, 
90  Fed.  196;  MoMullen  v.  Strother,  136 
Fed.   295. 

The  jurisdiction  in  equity  in  this  case  is 
sustained  because  the  final  relief  sought 
and  the  mode  of  obtaining  it  is  more 
efficient  than  in  a  court  of  law. 

Oelrichs  v.  Spain  {Oelrichs  v.  Williams) 
15  Wall.  211,  228,  21  L.  ed.  43,  44;  Kil- 
boum V.  Sunderland,  130  U.  S.  505,  514,  515, 
32  L.  ed.  1005,  1008,  1009,  9  Sup.  Ct.  Rep. 
594;  Joy  v.  St.  Louis,  138  U.  S.  1,  11,  50, 
34  L.  ed.  843,  848,  859,  11  Sup.  Ct.  Rep. 
243;  United  States  v.  Old  Settlers,  supra; 
United  States  v.  Union  P.  R.  Co.  160  U.  S. 
1,  51,  52,  40  L.  ed.  319,  336,  337,  16  Sup. 
Ct.  Rep.  190;  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Union  P.  R.  Co.  47  Fed.  15;  United  States  ' 
V.  Western  U.  Teleg.  Co.  50  Fed.  28. 

The  legislation  of  Congress  (acts  of  1866 
and  1871)  for  the  construction  of  the  rail- 
road, its  public  uses,  grant  of  lands,  and 
their  sale  by  the  road,  and  requi]:ing  re- 
payment of  value  of  lands  erroneously 
patented,  as  required  by  the  acts  of  1887 
and  1896,  shows  that  the  railroad  company 
was  a  trustee  of  the  government  for  those 
purposes. 

United  States  t.  Michigan,  190  U.  S.  379, 
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47  L.  ed.  1103,  23  Sup.  Ct.  Rep.  742;  Cali- 
fornia V.  Southern  P.  R,  Co,  127  U.  S.  1, 
32  L.  ed.  150,  2  Inters.  Com,  Rep.  153,  8 
Sup.  Ct.  Rep.  1073;  United  States  v.  Union 
P.  R.  Co.  160  U.  S.  1,  40  L.  ed.  319,  16  Sup. 
Ct.  Rep.  190. 

Where  a  court  of  equity  takes  jurisdiction 
of  a  cause  upon  one  ground,  pertaining 
either  to  its  exclusive  or  its  concurrent 
jurisdiction,  it  will  retain  it  to  do  complete 
justice,  even  to  granting  legal  remedies. 

United  States  v.  Union  P.  R.  Co.  160  U. 
S.  1,  52,  40  L.  ed.  319,  337,  16  Sup.  Ct.  Rep. 
190 ;  Oher  v.  Gallagher,  93  U.  S.  199,  23  L. 
ed.  829 ;  Root  v.  Lake  Shore  d  M.  8.  R.  Co., 
105  U.  S.  189,  205,  208,  26  L.  ed.  975,  981, 
982;  Ward  v.  Todd,  103  U.  S.  327,  26  L. 
ed.  339;  Hopkins  v.  Qrimshaw,  165  U.  S. 
342,  358,  41  L.  ed.  739,  744,  17  Sup.  a. 
Rep.  401 ;  Smyth  v.  Ames,  169  U.  S.  466, 
516,  517,  42  L.  ed.  819,  838,  18  Sup.  Ct. 
Rep.  418. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 
[840]  *The  appellants  challenge  the  decree  on 
two  grounds:  First,  that  a  suit  in  equity 
cannot  he  maintained  because  there  is  a 
plain,  adequate,  and  complete  remedy  at 
law;  and,  second,  that  the  United  States 
cannot  by  legislation  create  an  obligation 
of  the  railroad  company  for  the  value  of 
the  land  patented  to  and  conveyed  by  it 
to  bona  fide  purchasers. 

No  objection  was  made  to  the  jurisdiction 
of  the  court  as  a  court  of  equity  by  any 
pleading  or  before  the  hearing.  It  is  un- 
doubtedly true  that  a  suit  in  equity  can- 
not be  maintained  when  there  is  a  plain, 
adequate,  and  complete  remedy  at  law. 
Such  is  the  mandate  of  the  Revised  Statutes 
(Rev.  Stat.  S  723,  U.  S.  Comp.  Stat.  1901, 
p.  583 )  as  well  as  the  general  rule  in  equity. 
Leujis  V.  Cocks,  23  Wall.  466,  23  L.  ed.  70; 
KUlian  v.  Ehhinghaus,  110  U.  S.  568,  28 
L.  ed.  246,  4  Sup.  Ct.  Rep.  232;  Litchfield 
V.  Ballou,  114  U.  S.  190,  29  L.  ed.  132,  5 
Sup.  Ct.  Rep.  820;  Allen  v.  Pullman's  Pal- 
ace Car  Co.  139  U.  S.  658,  35  L.  ed.  303, 
11  Sup.  Ct.  Rep.  682.  It  is  also  true  that 
this  objection  need  not  always  be  raised 
by  some  pleading,  but  may  be  presented  on 
the  hearing  even  in  the  appellate  court; 
and,  if  not  suggested  by  counsel,  may  be 
enforced  by  the  court  on  its  own  motion. 
See  authorities  just  cited.  But,  on  the 
other  hand,  it  is  equally  true  that  where  the 
objection  that  the  plaintiff  has  an  adequate 
remedy  at  law  is  not  made  until  the  hear- 
ing, and  the  subject-matter  is  of  a  class 
over  which  a  court  of  equity  has  jurisdic- 
tion, the  court  is  not  necessarily  obliged 
to  entertain  it,  even  though,  if  taken  in 
limine,  it  might  have  been  worthy  of  atten- 
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tion.  Wylie  v.  Coxe,  15  How.  415,  420,  14 
L.  ed.  753,  755;  Reynes  v.  Dumont,  130  U. 
S.  354,  395,  32  L.  ed.  934,  945,  9  Sup-  Ct. 
Rep.  486;  Kilhoum  v.  Sunderland,  130  U.  S. 
505,  514,  32  L.  ed.  1005,  1008,  9  Sup.  a. 
Rep.  954;  Brown,  B,  d  Co.  v.  Lake  Superior 
Iron  Co,  134  U.  S.  530,  33  L.  ed.  1021.  10 
Sup.  Ct.  Rep.  604;  Insley  v.  United  Statet, 
150  U.  S.  512,  515,  37  L.  ed.  1163,  1165,  U 
Sup.  Ct.  Rep.  158;  Perego  v.  Dodge,  1<*3 
U.  S.  160,  164,  41  L.  ed.  113,  116,  16  Sup. 
Ct.  Rep.  971;  1  Dan.  Ch.  PI.  &  Pr.  4th  ed. 
p.  555.  It  is  necessary,  therefore,  to  noti*-*^ 
more  in  detail  the  allegations  in  the  bilL 
That  sets  forth  land  grants  to  the  Ail au tic 
&  Pacific  Railroad  Company,  the  Southern 
Pacific  Railroad  Company,  and  the  TtxA* 
Pacific  Railroad  Company.  It  shows  the 
acceptance  by  the  Atlantic  k  Pacific  Com- 
pany of  its  grant,  the  filing  of  its  maps  of 
definite  location,  a  failure  to  complete  its 
road  within  the  state  of  California,  an  art 
of  Congress  forfeiting  *the  lands  along  tbe[l 
line  of  said  road  within  that  state,  a  claim 
of  the  Southern  Pacific  Company  to  tom^ 
of  those  lands,  the  erroneous  patenting  of 
them  to  that  company,  a  denuuid  for  a  re- 
conveyance, and  the  acts  of  Congress  in  re- 
spect to  the  adjustment  of  raUroad  land 
grants.  The  bill  further  alleges  that  more 
than  one  thousand  persons,  among  whom  art 
the  individual  defendants  named  in  tbe  bilL 
who  are  sued  as  representatives  of  the  clau, 
had  purchased  by  immediate  or  mesne  coo- 
veyances  from  the  Southern  Pacific  Com- 
pany certain  of  those  lands  specifically  de- 
scribed in  Exhibit  A;  that  all  these  pur- 
chasers claim  an  interest  in  the  lands,  bat 
the  nature  and  extent  of  their  claims  art 
unknown;  that  a  prior  suit,  brought  to  rm- 
cate  and  annul  patents,  included  tbcx 
lands,  and  had  been  dismissed  as  to  then 
without  prejudice,  upon  the  claim  of  th# 
Southern  Pacific  Company  that  it  had  coo 
veyed  them  to  bona  fide  purchasers  Is 
an  amendment  to  the  bill  is  a  prayer  lia 
order  to  secure  an  accounting  with  tbe  rail- 
road company)  for  a  statement  of  tbe  «atr« 
of  these  tracts,  with  the  name^  of  the  pur 
chasers,  dates  of  sales,  purcha^^e  pric<M>,  ani 
amounts  paid.  The  bill  also  alleges  that 
there  is  a  dispute  between  the  railroad  <t«i- 
pany  and  the  persons  purchasing  or  con 
tracting  with  it,  in  respect  to  the  vmliditT 
of  the  title  conveyed,  or  attempted  tn  be 
conveyed  by  the  company;  avem  that 
the  United  States  has  no  desire  to  qor*- 
tion  the  title  of  bona  fide  purchasers,  but, 
on  the  contrary,  seeks  to  have  such  titl* 
confirmed.  It  prays  for  a  detenninati<ui 
of  the  tracts  sold  to  bona  fide  purchasers 
to  the  end  that  -the  titles  thereto  mar  b« 
confirmed,  for  a  decree  vacating  and  aJlna^ 
ling  the  patents  for  any  lands  not  "^  uAd^ 
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lad  qoietiiig  the  title  of  the  United  States 
thereto,  and  that  the  railroad  company  be 
required  to  account  to  the  United  States  for 
tke  Tilue  of  the  lands  sold  to  bona  fide  pur- 
chisers,  or  such  sum  as  had  been  received 
bj  the  company  from  those  sales,  not  exceed- 
vBg  $1^  per  acre,  and  for  such  other  and 
further  relief  as  is  just  and  equitable. 
It  is  contended  by  the  railroad  company 
l]thai  this  is  merely  *an  action  in  assumpsit 
10  recover  tne  amount  claimed  to  be  due  for 
the  lands  patented   to   and   sold  by   it  to 
bona  fide  purchaaers.    But  this  ignores  the 
full  scope  of  the  suit.     The  bill  asked  can- 
celation of  the  patents  and  a  quieting  of 
the  title  of  the  plaintiff  to  those  lands  still 
held  by  the  company,  or  not  sold  to  bona 
fide  parchasers.     It  prayed  a  discovery  of 
ill  sides  and  conveyances,  with  the  dates 
of  the  sales  and  the  amounts  received  there- 
on. It  also  sought  a  confirmation  specifical- 
ly of  the  titles  of  bona  fide  purchasers,  and 
finally  an   accounting   with    and    recovery 
from  the  company.    A  cancelation  of  patents 
and  a  quieting   of   title   is   obtainable    in 
equity.    Hughes  v.   United  States,  4  Wall 
232,  18  L.  ed.  303;   Moore  v.  Robbina,  96 
C.  S.  530,  24  L.  ed.  848 ;  Mullan  v.  United 
Stele*,  118  U.  S*  271,  30  L.  ed.  170,  6  Sup. 
a  Rep.  1041;   Williams  v.  United  States, 
138  U.  S.  514,  34  L.  ed.  1026,  11  Sup.  Ct. 
Bep,  457;    Ctermania  Iron    Co.    v.    United 
Statet,  165  U-   S.   379,   41   L.   ed.   754,   17 
Sup.  Ct  Rep.  337.     It   is  true  no   decree 
^ts  entered  for  the  cancelation  of  any  pat- 
ents, and  that  matter  was  thus  eliminated 
iron  the  litigation.     But  the  confirmation 
of  the  title  of  specific  tracts  to  bona  fide 
pvrehasers,    which    did    pass    into    decree 
is  equally  within  the  jurisdiction  of  a  cojirt 
of  equity.    While  discovery  is  now  seldom 
the  object  of  a  suit  iu  equity^  and  doubtless 
»ould  not  uphold  such  a  suit  when  the  full 
u6>nnation  was  obtainable  by  proceedings 
It  law,  yet  it  was  a  well-recognized  ground 
of  equity  jurisdiction  {Kennedy  v.  Creswell, 
101  U.  S.  641,  645,  25  L.  ed.  1075,  1076;  1 
St07,  Eq.  Jur.  11th  ed.  §§  689  and  follow- 
ing;   1  Pom.   £q.    Jur.    §    193    and    cases 
cited  in  notes),  and  whether  in  any  given 
eue  a  court  of  equity  would  be  justified 
in  acting  is  a  question  for  its  determina- 
^^     It    is    unnecessary     to     determine 
'^ttther,  if  properly  challenged,  the  allega- 
tioBs  in  this  bill  were  sufficient     Probably 
Kt    United  States  v.  Bitter  Root  Devel- 
«P««t  Co.  200  U.  S.  451,  post,  550,  26  Sup. 
Ct.  Rep.  318.    It  is  enough  that  discovery 
"^ii  sought,  that  discovery  is  not  obtainable 
^  »n  action  at  lav/,  but  only  in  a  suit  in 
^nity.    It  may  be  that  in  order  to  support 
» recovery  from  the  railroad  company  it  was 
^^^  necessary  that  there  be  a  formal  con- 
'"QAtion  of  the  titles  of  the  purchasers 
tOOII.8. 


from  it,  or  that  the  purchasers  be  made 
parties  defendant,  *yet  it  was  competent  [352] 
for  the  court,  under  the  pleadings,  to  enter 
such  a  decree,  and  the  government  was  jus- 
tified in  asking  for  it.  Indeed,  such  action 
seems  to  have  been  contemplated  by  the 
statute,  for  in  the  2d  section  of  the  act  of 
March  2,  1896,  it  is  provided:  "An  adverse 
decision  by  the  Secretary  of  the  Interior  on 
the  bona  fides  of  such  claimant  shall  not  be 
conclusive  of  his  rights,  and  if  such  claim- 
ant, or  one  claiming  to  be  a  bona  fide  pur- 
chaser,  but  who  has  not  submitted  his  claim 
to  the  Secretary  of  the  Interior,  is  made  a 
party  to  such  suit,  and  if  foimd  by  the  court 
to  be  a  bona  fide  purchaser,  the  court  shall 
decree  a  confirmation  of  the  title,  and  shall 
render  a  decree  in  behalf  of  the  United 
States  against  the  patentee,  corporation, 
company,  person,  or  association  of  persons 
for  whose  benefit  the  certification  was  made, 
for  the  value  of  the  land  as  hereinbefore 
provided." 

If  only  an  action  at  law  had  been  brought 
to  recover  the  value  of  these  lands  from  the 
railroad  company,  unless  the  verdict  had 
been  for  the  full  amount  claimed,  $1.25  an 
acre,  or  unless  there  had  been  specific  find- 
ings of  fact  showing  the  particular  tracts  on 
accoimt  of  which  recovery  was  given,  it 
would  be  open  to  grave  doubt  whether  any 
titles  would  be  confirmed  even  by  infer- 
ence; and  a  cloud  would  be  left  hanging 
over  the  titles  of  each  of  these  purchasers. 
Clearly  the  case  here  presented  was  within 
the  jurisdiction  of  a  court  of  equity;  and 
if  there  was  any  objection  to  that  jurisdic- 
tion it  should  have  been  made  in  limine,  and 
not  after  pleadings  had  been  perfected  and 
proofs  taken. 

Passing    to    the    other    question,    it    is 
charged  in  the  bill  that  these  statutes  con- 
stituted a  valid  contract  between  the  orov- 
ernment  and  the  railroad  company.     Now 
whether  that  be  strictly  true  we  need  not 
stop  to  consider.     It  is  enough  that  upon 
the  facts  the  government  was  entitled  to 
recover  from  the  company.    Erroneously  and 
by  mistake  the  officers  of  the  government 
executed  patents   to  the   railroad   company 
conveying  the  legal  title  to  the  lands.     The 
railroad   company  accepted  such   title   and 
subsequently  conveyed  the  lands  to  *  par  ties  [353] 
who  dealt  with  it  in  good  faith.     When  by 
mistake  a  tract  of  land  is  erroneously  con- 
veyed, so  that  the  vendee  has  obtained  a  title 
which  does  not  belong  to  him,  and  before  the 
mistake  is  discovered  the  vendee  conveys  to 
a   third   party   purchasing   in   good   faith, 
the  original  owner  is  not  limited  to  a  suit 
to  cancel  the  conveyances  and  re-establish 
in  himself  the  title,  but  he  may  recover  of 
his  vendee  the  value  of  the  land  up  to  at 
least  the  sum  received  on  the  sale,  and  thus 
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oonfirxn  the  title  of  the  innocent  purchaser. 
Tne  conveyance  to  the  innocent  purchaser 
is  equivalent  to  a  conversion  of  personal 
property.  Irrespective,  therefore,  of  the 
act  of  Congress,  the  government  had  the 
right,  when  it  found  that  these  lands  had 
been  erroneously  patented  to  the  railroad 
company,  and  by  it  sold  to  persons  who 
dealt  with  it  in  good  faith,  to  sue  the  rail- 
road company,  and  recover  the  value  of  the 
lands  so  wrongfully  received  and  sebsequent- 
ly  conveyed.  The  acts  of  C!ongres8  really 
inure  to  the  benefit  of  the  railroad  company, 
and  restrict  the  light  of  the  government,  for 
they  provide  that  the  recovery  shall  in  no 
case  be  more  than  the  minimum  government 
price.  In  other  words,  the  government 
asks  only  its  minimum  price  for  public  land, 
no  matter  what  the  value  of  the  tracts 
or  the  amounts  received  by  the  company 
may  be. 

It  may  be  noticed  in  this  connection  that 
in  no  case  was  the  value  of  any  land  sold 
fixed  in  the  decree  above  the  sum  received 
by  the  company  therefor,  and  that  in  many 
instances  that  sum  exceeded  the  minimum 
price  of  $1.25  per  acre.  It  may  also  be  no- 
ticed that  by  stipulation  it  appears  that 
within  the  indemnity  limits  there  still 
remains  a  large  body  of  lands  from  which 
the  railroad  company  can  select  lands  in 
lieu  of  those  involved  in  the  suit. 

We  see  nothing  in  this  decision  of  which 
the  railroad  company  can  complain.  The 
decree  of  the  Circuit  Court  of  Appeals  is 
affirmed. 


[354] •SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY and  Central  Trust  Company  of 
New  York,  D.  O.  Mills  and  Homer  S. 
King,  as  Trustees,  Appts,, 

17. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  354-360.) 

1.  Public  Ian  do— railroad  land  irrants* 
lands  anb  Jadlcc— Lands  within  the  place 
limits  of  a  railroad  land  grant,  but  wbich  were 
also  Included  by  the  lines  of  an  official  lur- 
vey  of  a  Mexican  grant,  made  at  the  In- 
stance of  the  pertfon  to  whom  such  grant  was 
confirmed  to  remove  the  uncertainty  as  to 
its  boundaries  due  to  the  generality  of  the 
description  In  the  decree  of  confirmation, 
must  be  deemed  sub  fudice, — at  least,  un- 
til the  survey  Is  set  aside, — and  therefore 
excluded  from  the  grant  to  the  railroad  com- 
pany, although  the  claimant  may  not  have 
Insisted  upon  the  boundaries  as  so  established. 

8.  Pnbllc  landii— railroad  land  irrants* 
.     lands  anb  Jadtce.^The      objection      that 


Note. — As  to  land  grants  to  railroads — see 
note  to  Kansas  P.  R.  Co.  v.  Atchison,  T.  ft  8. 
P.  R.  Co.  28  L.  ed.  U.  8.  794. 
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there  had  not  been  the  final  order  of  con- 
firmation requisite  under  the  act  of  March  3, 
1851  (9  Stat,  at  L.  631,  chap.  41),  f  13, 
to  justify  an  official  survey  of  a  Mexican 
grant«  because  the  Federal  government  had 
appealed  to  the  Federal  Supreme  Court  from 
the  decree  of  confirmation  In  the  district 
court,  is  not  available  to  defeat  the  conten- 
tion that  lands  within  the  place  limits  of  a 
pailroad  grant,  which  were  also,  when  the 
map  of  definite  location  was  filed  and  ap- 
proved. Included  by  the  lines  of  such  sur- 
vey, were  sub  fudice,  and  therefore  excluded 
from  the  grant  to  the  railroad  company, 
where  such  appeal  had  practically  been  aban- 
doned before  the  survey  through  a  delay  of 
ten  years  In  filing  the  transcript  of  record  in 
the  appellate  court,  and  the  government  did 
not  question  the  right  to  the  survey  when 
the  application  therefor  was  made. 

[No.    142.] 

Argued    January   24,    25,    1906.    Decided 
February  19,  1906. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  tbe  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  California,  canceling  certain  patents 
erroneously  issued  to  a  railway  company, 
quieting  the  title  of  the  government  to  the 
Jands,  confirming  the  titles  of  bona  fide  pur- 
chasers of  other  lands  erroneously  patented 
to  the  company,  and  adjudging  that  the 
United  States  recover  from  the  company  the 
value  of  the  lands  so  conveyed.  Affirmed. 
See  same  case  below,  66  C.  C.  A.  560,  133 
Fed.  662. 

Statement  by  Mr.  Justice  Brewers 
This  case,  in  which,  on  February  28,  1901, 
the  United  States  filed  its  bill  in  the  cir- 
cuR  court  for  the  southern  district  of  Cal- 
ifornia, resembles  the  one  immediately  pre- 
ceding, in  that  it  was  a  suit  to  cancel  cer- 
tain patents  erroneously  issued  to  the 
Southern  Pacific  Railroad  Company,  and  to 
quiet  the  title  of  the  government  to  the 
lands  mentioned  therein;  to  confirm  the 
title  of  certain  other  lands  erroneously 
patented  to  the  company  and  by  it  conveyed 
to  bona  fide  purchasers;  and  to  obtain  an 
accounting  and  recovery  from  the  company 
of  the  value  of  the  lands  so  conveyed  to 
bona  fide  purchasers.  By  the  decree  the 
full  relief  asked — cancelation,  confirmation, 
and  recovery — ^was  granted.  The  question 
presented  is  different  in  that  the  railroad 
company  denies  that  the  patents  were  erro- 
neously issued.  The  lands  were  within  the 
place  limits  of  the  railroad  company's  grant, 
but  the  plaintiff  contends  that  they  *were[355] 
excluded  from  the  grant  because  within 
the  claimed  and  imdetermined  limits  of  a  . 
Mexican  land  grant. 
In  1838  one  Juan  Bandini  received  from 
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toe  Mexican  government  a  grant  of  what  is  | 
termed  the  Jurupa  ranch.  After  California 
WIS  acquired  under  the  treaty  of  Guadalupe 
Hiiiilgo  [9  Stat,  at  L.  922],  and  on  Septem- 
ber 25,  1852,  Bandini  presented  his  petition 
to  tbe  commissioners  appointed  under  the 
let  of  Congress  of  March  3,  1851  (9  Stat. 
at  L  631,  chap.  41),  asking  confirmation 
of  his  title,  and  on  October  17,  1854,  it  was 
confirmed,  the  order  of  confirmation  describ- 
isg  the  boundaries  of  the  rancho  in  substan- 
tkUj  the  language  of  the  act  of  juridical 
possession. 

An  appeal  was  taken  to  the  district  court 
•f  the  United  States  for  the  southern  dis- 
trict of  California,  as  authorized  by  the 
stAtote,  which  court,  on  April  5,  1861,  sus- 
tained the  action  of  the  commissioners.  The 
bouodaries  of  ibe  grant  were  thus  described : 

'The  said  boundaries  being  as  follows: 
Commencing  at  the  foot  of  a  small  hill, 
itanding  alone,  at  the  ca&ada  which  the 
Messrs.  Yorba  recognize  as  their  boundary, 
oa  the  further  side  of  the  river  of  Jurupa, 
viuch  hill  the  Indians  in  their  tongue  call 
Tachappa,'  which  was  taken  for  a  land- 
nark,  pUciog  on  it  certain  stones  on  top 
of  others;  thence  course  westerly  along  the 
bank  of  the  said  river  thirty  thousand  varas 
to  the  point  of  the  same  table  land  on  which 
Mr.  Bandini  had  established  his  house;  and 
vhere  the  said  river  makes  a  bend,  where  a 
■take  was  driven  for  a  landmark;  thence 
northerly,  fronting  towards  the  mountiiins 
if  Cucamonga,  seven  thousand  varas,  pass- 
iog  between  the  two  springs  of  Guspar, 
ending  at  the  first  white  sand  bank  which 
tiere  is  on  said  course  towards  Cucamonga ; 
tkence  easterly  the  same  thirty  thousand 
v^uis  to  a  small  lone  mountain  on  the  left 
ktnd  of  the  high  road  going  from  San  Ga- 
briel to  San  Bernardino,  called  by  the  In- 
iiiM  'Catalmacay,'  and  which  was  desig- 
aited  as  a  landmark;  thence  southerly 
swen  thousand  varas  to  the  point  of  begin- 
tiog  at  the  foot  of  the  small  hill  called 
Tichappa,'  which    makes    a    comer    east, 

»est" 

H  *The  confirmation  was  made  in  the  name 
"f  Abel  Stearns,  a  purchaser  pending  the 
P"*wding5,  and  substituted  of  record  for 
^  original  petitioner.  On  January  14, 
^.  tbe  surveyor  general  of  California,  on 
application  of  the  claimant  and  deposit  by 
fan  of  the  estimated  cost  thereof,  directed 
»  surrey  of  the  rancho.  This  was  made, 
ttd  on  February  26,  1872,  the  survey  and 
Wd  notes  were  filed   in  the  office  of  the 

I  "w^eyor  general  of  California,  and  by  him 
"PproHd.  On  May  13,  1876,  the  Commis- 
■Mer  of  the  General  Land  Office  at  Wash- 
**?t«i  directed  a  correction  of  some  alleged 
•'^w^  ni  this  survey.  On  appeal  from  this 
■^  the  Secretary  of  the  Interior,  on  Feb- 

«oou.s. 


ruary  21,  1877,  ordered  a  resurvey.  This 
was  made,  and  on  May  23,  1879,  a  patent 
was  issued  conforming  to  such  resurvey. 
The  lands  in  dispute  are  within  the  limits 
of  the  first,  but  outside  those  of  the  second, 
survey,  and  are  not  included  in  the  patent. 

On  May  1,  1862,  an  appeal  to  this  court 
was  prayed  and  allowed  in  the  district 
court  of  California.  On  January  8,  1875, 
an  order  was  here  entered  which,  after  stat- 
ing that  an  appeal  had  been  allowed  by  the 
district  court,  as  shown  by  an  inspection  of 
the  certificate  of  the  clerk  of  that  court, 
recites : 

"And  whereas,  in  the  present  term  of  Oc- 
tober, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-four,  the  said 
cause  came  on  to  be  heard  before  the  said 
Supreme  Court,  and  it  appearing  that  the 
said  appellant  has  failed  to  have  its  cause 
filed  and  docketed  in  conformity  to  the  rules 
of  this  court,  it  is  now  here  ordered,  ad- 
judged, and  decreed  by  this  court  that  this 
appeal  from  the  district  court  of  the  United 
States  for  the  district  of  California  be,  and 
the  same  is  hereby,  docketed  and  dismissed." 

Upon  these  facts  a  decree  in  favor  of  the 
plaintiff  was  entered  by  the  circuit  court, 
June  15,  1903  (59  C.  C.  A.  683,  123  Fed. 
1007),  which  was  affirmed  by  the  circuit 
court  of  appeals  on  October  17,  1904  (66 
C.  C.  A.  560,  133  Fed.  662),  and  thereupon 
this  appeal  was  taken. 

Mr.  Maxwell  Ewarts  argued  the  cause 
and  filed  a  brief  for  appellants: 

The  decree  of  the  district  court  was  not 
final  within  the  meaning  of  the  statute, 
while  the  appeal  to  this  court  was  pending. 

Childs  V.  Southern  P.  R.  Co.  10  Land 
Dec.  630;  Newhall  v.  Sanger,  92  U.  S.  761, 
763,  23  L.  ed.  769,  770. 

Mr.  Joseph  H.  Call  argued  the  cause 
and  filed  a  brief  for  appellee: 

Lands  embraced  within  the  limits  of  a 
Mexican  or  Spanish  grant,  sub  judice  when 
the  grant  takes  effect,  or  which  are  covered 
by  a  subsisting  pre-emption  or  homestead 
filing,  or  mineral  claim,  or  other  claims  or 
rights,  or  otherwise  reserved^  are  excepted 
from  railroad  grants. 

Leavenworth,  L.  d  O.  R.  Co.  v.  United 
States,  92  U.  S.  733,  23  L.  ed.  634;  New- 
hall  V.  Sanger,  92  U.  S.  761,  23  L.  ed.  769; 
Doolan  v.  Carr,  125  U.  S.  618,  31  L.  ed.  844, 
8  Sup.  Ct.  Rep.  1228;  Cameron  v.  United 
States,  148  U.  S.  301,  37  L.  ed.  459,  13  Sup. 
Ct.  Rep.  595;  Whitney  v.  Taylor,  158  U. 
S.  85,  39  L.  ed.  906,  15  Sup.  Ct.  Rep.  796; 
Sioux  City  d  I.  F.  Town  Lot  d  Land  Co.  v. 
OHffey,  143  U.  S.  32,  41,  36  L.  ed.  64.  66, 
12  Sup.  Ct.  Rep.  362;  'Northern  P.  R.  Co.  v. 
Musser-Sauntry  Land,  Logging,  d  Mfg.  Co, 
168  U.  S.  604,  42  L.  ed.  596,  18  Sup.  Ct. 
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Rep.  205;  yorthem  P.  R,  Co,  v.  fifander«, 
166  U.  S.  620,  41  L.  ed.  1139,  17  Sup.  Ct. 
Rep.  671 ;  Bardon  v.  yorthem  P.  R.  Co,  145 
U.  S.  535,  36  L.  ed.  806,  12  Sup.  Ct.  Rep. 
856, 

Whenever  the  law  provides  for  a  survey 
of  a  Mexican  grant  by  the  Commissioner  of 
the  General  Land  Office,  or  by  his  inferior 
officer,  the  surveyor  general  for  the  district 
of  California,  it  is  presumed,  when  such 
survey  has  been  made  and  approved,  that 
survey  was  made  in  accordance  with  law; 
and  it  will  be  binding  upon  the  government 
and  all  others  until  reversed  or  set  aside 
by  a  higher  authority. 

MoCreery  v.  Haskell,  119  U.  S.  327,  30 
L.  ed.  408,  7  Sup.  Ct.  Rep.  176;  Tubha  v. 
Wilhoit,  138  U.  S.  134,  34  L.  ed.  887,  11 
Sup.  Ct.  Rep.  279. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  single  question  is  whether  these  lands 
were,  between  the  dates  of  the  two  surveys, 
sub  judice,  and  therefore  not  passing  under 
the  grant  to  the  railroad  company.     The 
map  of  definite  location  was  filed  and  ap- 
proved in  1874,  and  at  that  time,  which  was 
between  the  dates  of  the  two  surveys,  the 
grant  took  effect.     The  description  of  the 
lands  in  the  Mexican  grant  and  in  the  decree 
of  confirmation  was  not  in  the  language  of 
the  United  States  land  legislation,  by  sec- 
tion, township,  and  range,  nor  was  it  such 
that,  without  a  survey,  the  exact  boundaries 
could   be   determined.     No  one   could   say 
from  reading  this  description  whether  the 
true   north    boundary   was   shown   by   the 
first  or  the  second  survey.    The  reg\ilar  land 
surveys  made  by  the  government,  establish- 
ing   section,    township,    and    range    lines, 
would    not    locate    the   boundaries    of    the 
grant,   nor   would   they   identify   either  of 
those  lines  with  any  particular  boundary. 
There   was   that   generality  of   description 
which  required  a  special  survey  to  locate 
the   grant.     It   is   said    that   the    patentee 
never    claimed     the    land     north    of    the 
boundary    line    established    by    the    second 
survey,    and     therefore    that    it    was    in 
no  just  sense  sub  judice.    But  the  boun- 
daries being  uncertain,  he  applied  to  the 
department  authorized  by  Congress  to  de- 
termine them.     It  acted  upon  his  applica- 
tion, and,  by  its  survey,  located  the  boun- 
daries*   He  made  no  challenge  of  its  action, 
but,  so  far  as  the  record  shows,  was  content 
therewith.     While  a  new  survey  was  subse- 
quently ordered,  it  was  not  at  his  instance. 
So,  at  least  imtil  the  first  survey  was  set 
aside,  it  was  the  measure  of  his  claim,  and 
the  lands  within  the  boundaries  established 
by  it  were  sub  judice.    No  affirmative  dec- 
[85S]Iaration  that  he  insisted  *upon  his  right  to 
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them  was  essential  to  make  them  a  part  of 
his  claims. 

But  the  special  contention  of  the  appel- 
lants is  that  the  first  survey  was  without 
any  authority  of  law,  because  the  statute 
provides  that  upon  final  confirmation  of  the 
claim  a  survey  may  be  ordered,  knd  it  is 
insisted  that  there  was  no  final  confirma- 
tion until  the  order  made  by  this  court  in 
1875;  that,  although  the  confirmation  by 
the  district  court  was  in  1861,  yet  an  appeal 
was  allowed  which  transferred  the  case  to 
this  court,  and  held  the  question  of  confir- 
mation in  abeyance  until  the  order  here 
made  in  1875.  The  statute  ({  13)  pro- 
vides : 

**  ,  .  .  and  for  all  claims  finally  con- 
firmed by  the  said  commissioners,  or  by  the 
said  district  or  Supreme  Court,  a  patent 
shall  issue  to  the  claimant  upon  his  pre- 
senting to  the  General  Land  Office  an  au- 
thentic certificate  of  such  confirmation,  and 
a  plat  or  survey  of  the  said  land,  duly  cer- 
tified and  approved  by  the  surveyor  gen- 
eral of  California,  whose  duty  it  shall  be 
to  cause  all  private  claims  which  shall  be 
finally  confirmed  to  be  accurately  surveyed, 
and  to  furnish  plats  of  the  same.'' 

Hence  it  is  contended  that  the  entire 
proceedings  under  the  first  survey  were  void 
and  may  be  put  out  of  consideration  in  de- 
termining whether  the  lands  were  sub  judice. 
But  this  ignores  the  fact  that,  anterior  to 
the  first  survey,  the  United  States  had  prac- 
tically abandoned  its  appeal  from  the  order 
of  the  district  court.  It  had  for  ten  years 
failed  to  file  any  transcript  in  this  court, 
and  the  petitioner  had  been  entitled  to  the 
formal  entry  of  docket  and  dismissal  which 
he  obtained  in  1875, — an  entry  implying  an 
abandoned  appeal,  and  made  to  place  that 
fact  upon  record.  The  government,  which 
was  the  party  interested  against  the  peti- 
tioner, and  the  party  taking  the  appeal, 
did  not,  when  the  application  was  made  in 
1869  to  the  surveyor  general  of  California, 
question  the  right  to  a  survey.  It  did  not 
suggest  that  there  .had  been  no  final  order 
of  confirmation,  nor  has  it  at  any  time 
raised  any  question  of  the  right  to  that  sur- 
vey, and  the  Land  Department  ordered  *the[359] 
second  only  upon  a  doubt  of  the  accuracy  of 
the  first.  It  does  not  lie  within  the  mouth 
of  a  third  party  to  say  that  the  government 
had  a  right  to  appeal,  could  have  insisted 
on  that  right,  and  could  have  objected 
to  the  first  survey  on  the  ground  of  a  fail- 
ure to  obtain  a  final  order  of  confirmation. 
It  is  enough  that  the  government  recog- 
nized that  it  had  abandoned  its  appeal,  and 
was  willing  that  proceedings  should  be  tak- 
en looking  to  a  survey  and  patent.  Nor 
were  the  proceedings  so  absolutely  void  that 
it  can  be  said  that  no  claim  was  pending. 
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I  High,  Inj.  2d  ed.  30;  Sullivan  v.  Judah, 
4  Paige,  444;  Moat  v.  Holbein,  2  Edw.  Oh. 
IS8;  Robinson  T.  Clapp,  65  Conn.  365,  29 
ULA.  592,  32  Atl.  939 ;  Whipple  v.  Hutch- 
•j<m,  4  Blatchf.  190,  Fed.  Ca8.  No.  17^517; 
Bt.  Loui»  Min,  d  Mill  Co,  v.  Montana  Min. 
Co.  58  Fed.  129;  Southern  R,  Co,  v.  Machin- 
W  Local  Union  No.  U,  HI  Fed.  58. 

A  restraming  order  that  neither  forbids 
BOT  commands  the  doing  of  any  specific  act, 
bvt  simply  repeats  the  general  admonitions 
of  the  interstate  commerce  act,  should  not 
be  granted,  since  such  an  injunction  does 
not  give  any  additional  sanction  to  the  stat- 
ute, but  leaves  all  vital  questions  concern- 
kg  riolations  of  the  law  to  be  tried  by 
proceedings  for  contempt,  instead  of  being 
tried  in  the  usual  manner,  before  a  court 
isd  jury. 

Sontkem  P.  Co.  ▼.  Colorado  Fuel  A  Iron 
ti.  fi  C.  C.  A.  12,  101  Fed.  779. 

Tie  action  of  the  lower  court  in  refusing 
to  enlarge  the  injunction  in  accordance  with 
ttie  contention  of  the  Interstate  Commerce 
CoDUQi^ion  was  correct. 

Biciit  d  Co.  V.  United  States,  196  U.  S. 
»5, 49  L  ed.  518,  25  Sup.  Ct.  Rep.  276. 

Assistant  Attorney  General  MoRey- 
a*Ut  argued  the  cause  and  filed  a  brief 
fcr  tbe  Interstate   Commerce  Commission: 

The  bterstate  commerce  act  was  intend- 
id  to  cut  up  by  the  roots  the  entire  system 
•(  rebttes  and  discriminations,  and  to  put 
lO  shippers  on  an  absolute  equality. 

Tnioa  P.  R,  Co.  v.  Ooodridge,  149  U.  S. 
«80. 690, 37  L.  ed.  896,  902,  13  Sup.  Ct.  Rep. 

n,  when  a  railroad  is  detected  in  wil- 
fafiy  Tiolating  the  law  by  transporting  any 
•rticle  at  less  than  schedule  rates,  the  only 
'■Bwdy  in  equity  is  to  restrain  it  from 
fttfeaiter  so  carrying  that  arti<!fe  for  that 
J^fson,  little  may  be  accomplished.  But 
8,  under  the  circumstances  suggested,  a 
i'wd  order  forbidding  transportation  of 
tW  article  for  anybody  must  be  issued,  the 
''Slits  may  be  much  more  wholesome,  and 
■e  tme  purpose  of  the  law  may  be  more 
%  effectaated. 

^  M$,  158  U.  S.  664,  570,  39  L.  ed. 
^-  1004,  15  Sup.  Ct.  Rep.  900. 

A  defense  bottomed  on  the  recognition  of 
Pliability  springing  from  a  void  contract 
•^d  be  clearly  without  merit. 

^»»o»  P.  R.  Co.  V.  Qoodridge,  149 
£•  S.  «80,  691,  37  L.  ed.  896,  902,  13  Sup. 
^  Rep.  970. 

The  deleterious  effect  of  permitting  rail- 
J^  to  act  as  dealers  in  merchandise  is 
™y  pointed  out  by  the  Vice  Chancellor 

^tty.  Qen.  Y.  Great  Northern  R.  Co. 
1^)  29  L.  J.  Ch.  N.  S.  704;  and  by 
?**«rn.  CK  J.,  Baxendale  v.  Great  West- 
*••  ^« ».  U.  S.,  Book  60. 


em  R.  Co.  28  L.  J.  C.  P.  N.  S.  81,  5  C.  B. 
N.  S.  336.  See  also  Haddock  v.  Delaware, 
L.  d  W.  R.  Co.  3  Inters.  Com.  Rep.  302; 
Coxe  Bros.  v.  Lehigh  Valley  R,  Co.  3  Inters. 
Com.  Rep.  460;  Re  Alleged  Unlawful  Rates, 
7  Inters.  Com.  Rep.  33;  1  Wood,  Railroads, 
Minor's  ed.  652;  Bcucendale  v.  North  Devon 
R.  Co.  3  C.  B.  N.  S.  324. 

Mr.  W.  A.  Day  also  filed  a  brief  for  the 
Interstate  Commerce  Commission: 

A  railway  corporation  cannot,  in  its  ca- 
pacity as  carrier,  discriminate  in  favor  of 
itself  when  engaged  in  some  business  other 
than  that  of  carrier  over  its  line  of  railway, 
to  the  prejudice  of  others  engaged  in  the 
same  business. 

Baxendale  v.  Great  Western  R.  Co.  1 
Railway  &  Canal  Traffic  Cases,  202,  5  C. 
B.  N.  S.  336;  Haddock  y.  Delaware,  L.  d 
W.  R.  Co.  3  Inters.  Com.  Rep.  302. 

Mr.  Justice  White,  delivered  the  opin- 
ion of  the  court: 

Following  an  inquiry,  begun  in  conse- 
quence of  a  complaint  to  it  made,  the  In- 
terstate Commerce  Commission,  through  the 
Attorney  General  of  the  United  States,  filed 
under  the  act  to  further  regulate  commerce 
(32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp. 
Stat.  Supp.  1905,  p.  599),  in  the  circuit 
couit  of  the  United  States  for  the  west- 
ern district  of  Virginia,  this  proceeding 
against  the  Chesapeake  &  Ohio  Railway 
Company,  *a  Virginia  corporation,  and[382] 
tbe  New  York,  New  Haven,  &  Hart- 
ford Railroad  Company,  a  corporation, 
of  the  state  of  Connecticut.  In  this 
opinion  we  shall  hereafter  respectively 
speak  of  the  parties  as  the  Commis- 
sion, the  Chesapeake  &  Ohio,  and  the  New 
Haven.  The  petition  averred  that  the  Ches- 
Docake  &  Ohio  was  engaged  in  the  carriage 
of  coal  as  interstate  traffie  between  the 
Kanawha  district  of  West  Virginia  and 
Newport  News,  Virginia,  for  delivery  thence 
to  the  New  Haven,  in  Connecticut,  and 
charged  that  the  traffic  was  being  moved 
at  less  than  the  published  rates,  and  in 
such  a  way  as  to  produce  a  discrimination 
in  favor  of  the  New  Haven  road  and  against 
others,  all  in  violation  of  the  act  to  regulate 
commerce  and  the  amendments  the^-eto. 
Specifying  the  grounds  of  the  complaint,  it 
was  alleged  that  in  the  spring  of  1903  the 
Chesapeake  &  Ohio  made  a  verbal  agree- 
ment with  the  New  Haven  to  sell  to  that 
road  60,000  tons  of  coal,  to  be  carried  from 
the  Kanawha  district  to  Newport  News, 
and  thence  by  water  to  Connecticut,  for 
delivery  to  the  buyer  at  $2.75  per  ton,  and 
that  a  considerable  portion  had  already 
been  delivered  and  the  remainder  was  in 
process  of  delivery.  It  was  averred  that  the 
price  of  the  coal  at  the  mines  where  the 
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ter  or  by  any  legislation  existing  at  the 
time  of  the  adox>tion  of  the  act  to  regulate 
commerce,  under  a  contract  to  sell  and  trans- 
port such  coal  at  a  stipulated  price,  come 
within  the  requirement  of  that  act  respect- 
ing the  maintenance  of  published  rates,  and 
Its  prohibitions  against  undue  preferences 
and  discrimination  whenever,  from  any 
cause,  the  gross  sum  realized  is  insufficient 
to  yield  the  carrier  its  published  freight 
rates  after  deducting  the  purchase  price  of 
the  coal  and  the  cost  of  delivery,  although 
the  contract  may  not  have  been  open  to  that 
objection  when  made. 


8.  Statatea— conatmctlon  by  the  body 
eharsed  Trlth  enforcement.— The  pro- 
hibitions of  the  act  to  regulate  commerce 
as  to  rebates,  favoritism,  and  discrimination 
having  been  construed  by  the  Interstate 
Commerce  Commission,  charged  with  its 
execution,  to  be  inapplicable  to  the  freight 
rates  for  coal  charged  by  interstate  carriers 
empowered  to  mine  and  market  coal  by  their 
charters  or  by  legislation  existing  at  the 
time  of  the  adoption  of  that  act,  this  con- 
struction, which  has  long  obtained  in  prac- 
tical execution,  and  has  been  impliedly  sanc- 
tioned by  the  re-enactment  of  the  statute 
without  alteration  In  the  particulars  con- 
strued, must  be  treated  as  read  into  the 
statute. 

4.  I  nj  a  net  ton— extent  of  relief— gen- 
eral Injunction.— A  carrier  which  has 
been  adjudged  to  have  violated  the  act  to 
regulate  commerce  In  a  specific  particular 
may  be  restrained  from  further  like  viola- 
tions of  the  act,  but  should  not  be  enjoined 
in  general  terms  from  violating  the  act  in 
the  future  In  any  particular. 

[No8.  24,  27.] 

Argued  October  25,  26,  1905,    Decided  Feb- 
ruary 19,  1906. 

CROSS  APPEALS  from  the  Orcult  Court 
of  thje  United  States  for  the  Western 
District  of  Virginia  to  review  a  decree  en- 
joining an  interstate  carrier  from  violating 
prohibitioiu  of  the  act  to  regulate  commerco 
against  undue  preferences  and  discrimina- 
tions. Modified  by  enjoining  the  taking 
of  less  than  the  published  tariff  of  freight 
rates  by  means  of  dealing  in  the  purchase 
and  sale  of  coal,  and  da  modified,  (iffirmed. 

See  same  case  below,  128  Fed.  59. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Daniel  argued  the  cause, 
and,  with  Mr,  Fred  Harper,  filed  a  brief 
for  the  New  York,  New  Haven,  &  Hartford 
Railroad  Company: 

So  long  as  a  sufficient  sum  Is  realized 
from  the  sale  of  the  coal  by  the  vender-car- 
rier to  cover  its  transportation  charges, 
bearing  in  mind  that  the  contract  of  sale 
is  not  a  mere  device  to  evade  the  la;w,  l^ere 
can  he  no  unjust  discrimination  in  the 
freight  rates. 

Haddock  ▼.  Delaware,  L.  d  W.  R,  Co,  3 
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Inters.  Com.  Rep.  302;  Coxe  Bros.  v.  Lehigh 
Valley  R.  Co.  3  Inters.  Com.  Rep.  460. 

In  order  to  justify  the  court  in  consider- 
ing the  question  of  undue  or  unreasonable 
prejudice  or  disadvantage,  it  should  be  al- 
leged. 

Texas  d  P,  R.  Co.  r.  Interetate  Com- 
meroe  Commission,  162  U.  S.  197,  40  L.  ed. 
940,  6  Inters.  Com.  Rep.  405,  16  Sup.  Ct. 
Rep.  666. 

In  seeking  legislative  intent,  resort  may 
be  had  to  every  part  of  a  statute;  or,  when 
there  is  more  than  one  in  pari  materia,  to 
the  whole  system. 

Kohlsaatv.  Murphy,  96  U.  S.  153,  159, 
24  L.  ed.  844,  845. 

The  general  subject  and  purpose  of  the 
statute,  read  as  a  whole,  will  restrict  the 
meaning  of  general  words  in  some  portion 
of  the  statute,  in  order  to  effectuate  the 
true  legislative   intent. 

Pennington  v.  Coxe,  2  Cranch,  33,  52,  2 
L.  ed.  199,  204;  Kohlsaat  v.  Murphy^  supra; 
Brewer  v.  Blougher,  14  Pet.  198,  10  L,  ed. 
417;  Washington  Market  Co,  v.  Hoffman, 
101  U.  S.  112,  116,  25  L.  ed..782,  783;  PetH 
y.  Commercial  Nat.  Bank,  142  U.  S.  644,  35 
L.  ed.  1144,  12  Sup.  Ct.  Rep.  325;  United 
States  v.  American  Bell  Teleph,  Co.  159  U, 
S.  549,  40  L.  ed.  256,  16  Sup.  Ct.  Rep.  69; 
United  States  v.  Trans- Missouri  Freight 
Asso,  166  U.  S.  290,  320,  41  L.  ed.  1007, 
1020,  17  Sup.  Ct.  Rep.  640;  McKee  v. 
United  States,  164  U.  S.  287,  293,  41  L.  ed. 
437,  439,   17  Sup.  a.  Rep.  92. 

An  injunction  must  he  specific. 

16  Am.  &  Eng.  Enc.  Law,  p.  342;  2  Story, 
Eq.  861;  Spelling,  Inj.,  S  3;  Anderson,  Law 
Diet.  Injunction,  High,  Inj.,  $  1;  Robinson 
V.  Clapp,  65  Conn.  365,  29  L.R.A.  582,  32 
Atl.  939;  Lyon  v.  Botchford,  25  Hun,  67; 
Sullivan  ▼.  Judah,  4  Paige,  444;  Moat  ▼. 
Holbein,  2  Edw.  Ch.  188;  Laurie  v.  Laurie^ 
9  Paige,  235;  Southern  P,  Co,  v.  Colorado 
Fuel  d  Iron  Co,  42  C.  C.  A.  12,  101  JFed. 
779;  Swift  d  Co,  v.  United  States,  196  U. 
S.  376,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276. 

JIfr.  John  W.  Grissa  also  argued  the 
cause  and  filed  a  brief  for  the  New  York, 
New  Haven,  &  Hartford  Railroad  Company. 

Mr»  Randolph  Haniaon  argued  the 
cause,  and,  with  Mr,  A,  R.  Long,  filed  a 
brief  for  the  Chesapeake  &  Ohio  Railway 
Company : 

Before  the  court  will  exercise  the  power 
of  injunction,  the  bill  must  specifically  al- 
lege  the  thing  or  act  to  be  restrained,  and 
the  order  must  clearly  and  definitely  put 
the  defendant  on  notice  of  what  be  "may 
or  may  not  do  without  making  himself 
liable  as  in  contempt  of  the  order." 

10  Enc.  PI.  &  Pr.  p.  923;  Warsop  t. 
Hastings,  22  Minn.  437;  Lyon  v.  Botchford, 
26  Hun«  67;  Laurie  t.  Laurie,  9  Paige,  234; 
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1  H^,  Inj.  2d  ed.  30;  Sullivan  v.  Judah, 
4  huge,  444;  Moat  v.  Holbein,  2  Edw.  Ch. 
188;  Robinson  v.  Clapp,  65  Conn.  365,  29 
LRA  592,  32  Atl.  939;  Whipple  v.  Hutch- 
twow,  4  Blatchf.  190,  Fed.  Cas.  No.  17^517; 
St.  Louis  Min,  S  Mill  Co.  ▼.  Montana  Min. 
Co.  58  Fed.  129;  Southern  R.  Co.  v.  Machin- 
uW  Local  Union  No.  U,  HI  Fed.  58. 

A  restraining  order  that  neither  forbids 
Bor  commands  the  doing  of  any  specific  act, 
bot  simply  repeats  the  general  admonitions 
(rf  the  interstate  commerce  act^  should  not 
be  granted,  since  such  an  injunction  does 
Bot  gire  any  additional  sanction  to  the  stat- 
o!«.  bat  leaves  all  vital  questions  concern- 
ag  riolations  of  the  law  to  be  tried  by 
proceedings  for  contempt,  instead  of  being 
tned  in  the  usual  manner^  before  a  court 
nd  jury. 

S<nthtrn  P.  Co.  ▼.  Colorado  Fuel  d  Iron 
Co. «  C.  C.  A.  12,  101  Fed.  779. 

The  action  of  the  lower  court  in  refusing 
to  enlarge  the  injunction  in  accordance  with 
tin  contrition  of  the  Interstate  Commerce 
Commission  was  correct. 

^viit  d  Co.  V.  United  States,  196  U.  S. 
175, 49  L  ed.  518,  25  Sup.  Ct.  Rep.  276. 

Amstant  Attorney  General  MoRey- 
mUi  argued  the  cause  and  filed  a  brief 
bi  the  Interstate   Commerce  Commission: 

Tbe  interstate  commerce  act  was  intend- 
ed to  cut  np  by  the  roots  the  entire  system 
of  rebates  and  discriminations,  and  to  put 
tU  shippers  on  an  absolute  equality. 

rmo«  P.  R.  Co.  V.  Goodridge,  149  U.  S. 
«».  690,  37  L.  ed.  896,  902,  13  Sup.  Ct.  Rep. 
170. 

If,  when  a  railroad  is  detected  in  wil- 
Wly  Tiolating  the  law  by  transporting  any 
article  at  less  than  schedule  rates,  the  only 
^*^^J  in  equity  is  to  restrain  it  from 
titfreafter  so  carrying  that  artiiSfe  for  that 
Pttsofl,  little  may  be  accomplished.  But 
if,  under  the  circumstances  suggested,  a 
^fwd  order  forbidding  transportation  of 
tke  article  for  anybody  must  be  issued,  the 
'^salts  may  be  much  more  wholesome,  and 
tie  true  purpose  of  the  law  may  be  more 
folly  effectuated. 

^e  Dfhs,  158  U.  S.  664,  570,  39  L.  ed. 
1^,  1004,  15  Sup.  Ct.  Rep.  900. 

A  defense  bottomed  on  the  recognition  of 
*  liability  springing  from  a  void  contract 
'^W  be  clearly  without  merit. 

C^«o»  P.  R.  Co.  V.  Goodridge,  149 
£  S.  WO,  691,  37  L.  ed.  896,  902,  13  Sup. 
Ct-  Rep.  970. 

T^e  deleterious  effect  of  permitting  rail- 
f"^  to  act  as  dealers  in  merchandise  is 
««%  pointed  out  by  the  Vice  Chancellor 

^ttf.  Oen.  V.  Great  Northern  R.  Co. 
'^580)  29  L.  J.  Ch.  N.  S.  794;  and  by 
Jj^ni,  Ch.  J.,  Baxendale  v.  Great  West- 
"^^^-S.  U.  a.  Book  60. 


em  R.  Co.  28  L.  J.  C.  P.  N.  S.  81,  5  C.  B. 
N.  S.  336.  See  also  Haddock  v.  Delaware, 
L.  d  W.  R.  Co.  3  Inters.  Com.  Rep.  302; 
Coxe  Bros.  v.  Lehigh  Valley  R.  Co,  3  Inters. 
Com.  Rep.  460;  Re  Alleged  Unlawful  Rates, 
7  Inters.  Com.  Rep.  33;  1  Wood,  Railroads, 
Minor's  ed.  652;  Bawendale  v.  North  Devon 
R.  Co.  3  C.  B.  N.  S.  324. 

Mr.  W.  A.  Day  also  filed  a  brief  for  the 
Interstate  Commerce  Commission: 

A  railway  corporation  cannot,  in  its  ca- 
pacity as  carrier,  discriminate  in  favor  of 
itself  when  engaged  in  some  business  other 
than  that  of  carrier  over  its  line  of  railway, 
to  the  prejudice  of  others  engaged  in  the 
same  business. 

Baxendale  v.  Chreat  Western  R.  Co,  I 
Railway  &  Canal  Traffic  Cases,  202,  5  C. 
B.  N.  S.  336;  Haddock  v.  Delaware,  L.  d 
W.  R.  Co.  3  Inters.  Com.  Rep.  302. 

Mr.  Justice  WUte,  delivered  the  opin- 
ion of  the  court: 

Following  an  inquiry,  b^un  in  conse- 
quence of  a  complaint  to  it  made,  the  In- 
terstate Commerce  Commission,  through  the 
Attorney  General  of  the  United  States,  filed 
urtder  the  act  to  further  regulate  commerce 
(32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp. 
Stat.  Supp.  1905,  p.  699),  in  the  circuit 
coui-t  of  the  United  States  for  the  west- 
em  district  of  Virginia,  this  proceeding 
against  the  Chesapeake  &  Ohio  Railway 
Company,  *a  Virginia  corporation,  and  [382] 
the  New  York,  New  Haven,  &  Hart- 
ford Railroad  Company,  a  corporation, 
of  the  state  of  Connecticut.  In  this 
opinion  we  shall  hereafter  respectively 
speak  of  the  parties  as  the  Commis- 
sion, the  Chesapeake  &  Ohio,  and  the  New 
Haven.  The  petition  averred  that  the  Ches- 
aocako  &  Ohio  was  engaged  in  the  carriage 
of  coal  as  interstate  traffic  between  the 
Kanawha  district  of  West  Virginia  and 
Newport  News,  Virginia,  for  delivery  thence 
to  the  New  Haven,  in  Connecticut,  and 
charged  that  the  traffic  was  being  moved 
at  less  than  the  published  rates,  and  in 
such  a  way  as  to  produce  a  discrimination 
in  favor  of  the  New  Haven  road  and  against 
others,  all  in  violation  of  the  act  to  regulate 
commerce  and  the  amendments  the-eto. 
Specifying  the  grounds  of  the  complaint,  it 
was  alleged  that  in  the  spring  of  1903  the 
Chesapeake  &  Ohio  made  a  verbal  agree- 
ment with  the  New  Haven  to  sell  to  that 
road  60,000  tons  of  coal,  to  be  carried  from 
the  Kanawha  district  to  Newport  News, 
and  thence  by  water  to  Connecticut,  for 
delivery  to  the  buyer  at  $2.75  per  ton,  and 
that  a  considerable  portion  had  already 
been  delivered  and  the  remainder  was  in 
process  of  delivery.  It  was  averred  that  the 
price  of  the  coal  at  the  mines  where  the 
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Chesapeake  &  Ohio  bought  it,  and  the  cost 
of  transportation  from  Newport  News  to 
Connecticut,  would  aggregate  $2.47  per  ton, 
thus  leaving  to  the  Chesapeake  &  Ohio  only 
about  28  cents  a  ton  for  carrying  the  coal 
from  the  Kanawha  district  to  Newport 
News,  whilst  the  published  tariff  for  like 
carriage  from  the  same  district  was  $1.45 
per  ton. 

Referring  to  the  developments  before  the 
Commission,  and  annexing  as  part  thereof 
the  testimony  taken  on  such  hearing  and 
the  documents  connected  therewith,  the  peti- 
tion further  alleged  that  the  Chesapeake  & 
Ohio  asserted  that,  although  the  total  price 
which  it  received  for  the  coal  covered  by 
the  verbal  agreement  was  less  than  the  total 
outlay  in  delivering  the  coal,  including  its 
published  rates,  such  fact  did  not  amount  to 
a  departure  from  tbe  published  rates,  and 
was  not  a  discrimination,  for  two  reasons: 
First.  Because  if  such  difference  existed, 
[383]  *it  was  a  loss  suffered  by  the  Chesapeake  & 
Ohio,  not  from  taking  less  than  its  pub- 
lished rates,  but  because  it  had  received 
less  as  seller  than  the  coal  had  cost.  Sec- 
ond. That  even  if  it  had  not  the  lawful 
right  thus  to  impute  the  payment  of  the 
price  of  the  coal,  the  Chesapeake  &  Ohio 
had,  in  fact,  received  much  more  for  the 
coal  than  the  price  in  money  agreed  on, 
because,  at  the  time  the  verbal  agreement 
to  sell  was  made,  the  New  Haven  had  a 
claim  exceeding  $100,000  against  the  Chesa- 
peake &  Ohio,  arising  from  a  previous  writ- 
ten contract  to  deliver  coal,  which  was  to 
be  extinguished  by  the  completion  of  the 
delivery  of  the  coal,  and  this  caused  that 
price  largely  to  exceed  the  cost  of  the  coal 
to  the  Chesapeake  &  Ohio,  including  its 
publifehed  rates.  Averring  that  the  prior 
contract  was  in  itself  void  because  it  also 
embodied  an  agreement  to  take  less  than  the 
published  rates,  and  was  discriminating,  it 
was  charged  that  the  New  Haven  had  en- 
tered into  both  agreements  with  the  Chesa- 
peake &  Ohio,  knowing  that  they  were  in 
violation  of  the  interstate  commerce  law. 
T:io  prayer  was  that  the  Chesapeake  &  Ohio 
and  the  New  Haven  be  made  parties;  that 
both  roads  be  enjoined,  the  one  from  further 
executing  the  verbal  agreement  to  deliver 
coal,  and  the  other  from  seeking  to  enforce 
it;  that  the  Chesapeake  &  Ohio  be  enjoined 
from  "accepting  or  receiving  any  rebate,  con- 
cession, or  discrimination  in  respect  of  the 
transportation  of  any  property  in  interstate 
or  foreign  commerce  carried  by  it,"  and  be, 
moreover,  enjoined  from  "doing  anything 
whatever,  whereby  coal  ov  any  other 
property  shall,  by  any  device  what- 
ever, be  transported  ...  at  a  less 
rate  than  named  in  the  tariffs  published 
and  filed  by  such  carrier,  as  is  required  by 
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the  act  to  regulate  commerce  and  acts 
amendatory  thereof  or  supplementary  there- 
to, or  whereby  any  other  advantage  may 
be  given  or  discrimination  practised."  And 
that  the  New  Haven  road  "be  enjoined  and 
restrained  from  accepting  or  receiving  any 
rebate,  concession,  or  discrimination  in  re- 
spect of  the  transportation  of  any  property 
in  interstate  or  foreign  commerce  carried  by 
it." 

.  *A  preliminary  restraining  order  was  is-[384J 
sued,  conforming  to  the  prayer  of  the  peti- 
tion. The  Chesapeake  &  Ohio  by  its  answer 
admitted  that  it  had  made,  in  the  spring  of 
1903,  a  verbal  agreement  with  the  New 
Haven  road  for  about  60,000  tons  of  Kana- 
wha coal  for  the  price  alleged  in  the  peti- 
tion, to  be  transported  by  it  to  Newport 
News,  and  thence  delivered  by  ocean  trans- 
portation to  the  New  Haven  in  Connecticut. 
It  was  admitted  that  the  purchase  price 
agreed  to  be  paid  was  less  than  the  market 
price  of  the  coal,  plus  the  published  rates 
and  the  cost  of  transportation  and  delivery 
from  Newport  News  to  Connecticut,  but  it 
was  averred  that  this  was  only  apparently 
the  case,  because  the  contract  to  sell  includ- 
ed the  discharge  of  a  debt  of  about  $100,000, 
arising  from  the  previous  written  contract 
to  which  the  petition  referred.  The  valid- 
ity of  both  the  previous  written  contract 
and  the  later  verbal  agreement  was  averred. 
The  right  of  the  Chesapeake  &  Ohio  to  buy 
and  sell  coal,  and  to  impute  any  loss  on  the 
sale  of  the  coal  to  itself  as  dealer  instead 
of  to  itself  as  a  carrier,  was  averred.  Both 
the  original  contract  and  the  one  of  1003 
were  averred  to  have  been  made  in  good 
faith,  not  with  any  intention  to  avoid  the 
published  rates,  and  it  was  charged  that, 
at  about  the  time  the  original  contract 
was  made,  arrangements  had  been  made  by 
the  railroad  for  a  rate  of  transportation 
from  Newport  News  to  Connecticut  which 
would  have  caused  the  contract  price  to  be 
adequate  to  pay  the  market  price  of  the  coal 
and  all  other  charges,  including  the  pub- 
lished rates,  but  that,  subsequently  there- 
to, the  persons  with  whom  this  contract 
for  transportation  was  made  had  violated 
their  agreement,  and  that  by  strikes  the 
price  of  coal  had  advanced,  and  thereby  the 
loss  of  $100,000  to  the  Chesapeake  &  Ohi9 
was  occasioned. 

The  New  Haven  road,  in  its  answer,  as- 
serted its  good  faith  in  making  both  the 
original  contract  and  the  verbal  agreement. 
It  alleged  that  by  the  original  contract 
it  was  a  mere  purchaser  of  coal  from  the 
Chesapeake  &  Ohio,  and  not  a  shipper  over 
that  road;  that  the  coal  bought  was  in- 
tended for  its  own  use  *in  the  operation  of  [385] 
its  railroad;  that  it  had  no  knowledge  of 
the    price   which   the    Chesapeake    &   Ohio 
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voold  be  obliged  to  pay  for  the  coal,  or 
the  fum  which  it  woidd  cost  that  road  to 
Mver  it,  and  therefore  had  no  knowledge 
tbit  the  total  cost  would  not  equal  the  mar- 
ket price  of  the  coal,  the  cost  of  delivery, 
uid  the  published  rate  of  the  Chesapeake  & 
Ohio.  It  averred  the  validity  of  the 
&ereement,  the  legality  of  the  debt  of 
$100,000    which     resulted     from     it,    and 

I  charged  that,  taking  that  debt  into  consid- 
eration, the  sum  which  it  paid  the  Chesa- 
peake k  Ohio  for  the  coal  under  the  1903 
reiitt]  agreement  largely  exceeded  the  mar- 
ket priee  and  the  cost  of  delivery,  includ- 
ing the  published  rates  of  the  Chesapeake 
k  Ohio.  It  denied  that  there  was  any  de- 
parture from  the  published  rates  or  any  dis- 
crimiiiation,  asserted  that  at  the  time  the 
oriinnal  contract  was  made  the  price  was 
rafficient  to  have  enabled  the  Chesapeake 
4  Ohio  to  perform  the  contract  without  los- 
ing anything  either  as  a  seller  or  as  a 
carrier,  and  that  if,  in  execution  of  the  con- 
tract, a  condition  arose  where  a  loss  was 
suffered  by  the  Chesapeake  &  Ohio  in  either 
eipacity,  it  was  caused  by  subsequent 
erents  which  could  not  affect  the  validity 
of  the  contract  when  made,  and  es- 
pecially denied  that  in  any  way,  directly  or 
indirectly,  had  it  knowingly  lent  itself  to 
uv  discrimination,  or  any  taking  by  the 
Chesapeake  &  Ohio  of  less  than  its  published 
rates. 

The  case  was  heard  on  the  testimony 
taken  in  the  proceeding  before  the  Commis- 
Bion  and  the  documents  forming  a  part  of 
the  same,  and  upon  further  documents  and 
testimony   stipulated    by    counsel. 

For  reasons  to  which  we  shall  hereafter 
hare  occasion  to  advert,  the  court  held  that, 
anisidering  both  the  original  contract  and 
the  rerbal  agreement  of  1903,  there  was  no 
^ic^tion  of  the  provisions  of  the  2d  and  6th 
Kctioiis  of  the  act  to  regiilate  commerce, 
forbidding  the  taking  of  less  than  the  pub- 
lished rates.  [24  SUct.  at  L.  379,  chap.  104, 
U.  S.  Comp.  Stat.  1901,  p.  3154.]  It,  how- 
^er,  held  that  the  contracts  amounted 
to  an  undue  discrimination  and  a  violation 
of  the  3d  section  of  the  act.  The  court, 
besee,  permanently  enjoined  the  Chesapeake 

t]4  *Ohio  from  discfharging  any  obligation 
irising  from  the  original  contract  of  1896, 
and  from  further  executing  or  attempting 
to  execute,  in  any  manner  whatever,  directly 
or  indirectly,  the  verbal  agreement  of  1903, 
wd  it  permanently  enjoined  the  New  Haven 
from  asserting  or  attempting  to  enforce  any 
cairn  arising  from  the  contract  of  1896,  or 
JD  any  manner,   directly  or  indirectly,  at- 

I  tonptin*  to  enforce  the  verbal  agreement  of 
1903.  Thereafter  the  court  denied  a  request 
■*de  by  the  Commission,  that  the  injunc- 
^on  be  expanded  so  aa,  in  general  terms,  to 
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command  the  Chesapeake  &  Ohio  perpet- 
ually to  observe  in  the  future  ita.  published 
rates. 

The  New  Haven  appealed.  The  Commis- 
sion also  prosecuted  a  cross  appeal  because 
of  the  refusal  of  the  court  to  grant  its 
prayer  to  make  the  injunction  against  the 
Chesapeake  &  Ohio  general  in  its  nature, 
and  that  company,  in  an  elaborate  and 
separate  printed  argument  in  its  own  be- 
half, assails  the  judgment  below  on  the 
merits,  and  in  effect  asks  its  reversal  on 
the  merits. 

It  is  apparent  from  the  case  as  thus 
stated  that,  in  order  to  decide  the  issues 
which  arise,  we  may  not  confine  our  atten- 
tion to  the  verbal  agreement  of  1903,  the 
execution  of  which  it  was  the  immediate 
object  of  the  proceeding  to  enjoin,  but 
must  consider  the  prior  contract  of  1896, 
since  primarily  the  rights,  if  any,  which 
arose  under  the  verbal  agreement,  are  in- 
extricably involved  in  and  dependent  upon 
the  contract  of  1896.  In  other  words,  the 
controversy,  as  considered  by  the  Commis- 
sion on  the  inquiry  by  it  conducted,  and  as 
decided  below,  and  as  here  presented,  in- 
volves an  analysis  of  all  the  dealings  under 
both  contracts,  and  the  legal  rights,  if 
any,  which  arose  from  them.  We  musty 
therefore,  consider  the  subject  in  this  as- 
pect, and  to  do  so  we  state  at  once  the  facts 
which  are  admitted  or  which  are  undisputa- 
bly  established,  reserving  such  questions  of 
fact  as  are  in  dispute  for  separate  consider- 
ation when  we  approach  the  legal  proposi- 
tions which  arise  from  the  undisputed  facts. 

The  Chesapeake  &  Ohio,  chartered  by  the 
state  of  Virginia,  'operates  a  road  which  [387] 
reaches  both  the  New  River  and  the  Kana- 
wha coal  fields  of  West  Virginia,  and  ex- 
tends to  Newport  News.  The  New  Haven, 
chartered  by  the  state  of  Connecticut,  oper- 
ates a  road  principally  situated  in  New 
England.  On  December  3,  1896,  these  two 
roads  entered  into  a  written  contract,  the 
one  to  sell  and  the  other  to  buy,  between 
July  1,  1897,  and  July  1,  1902,  not  to  ex- 
ceed 2,000,000  gross  tons  of  bituminous  coal, 
to  be  taken  from  the  line  of  the  Chesa^ 
peake  &  Ohio  road;  deliveries  to  be  made 
not  exceeding  400,000  tons  per  annum.  The 
price  agreed  upon  was  $2.75  per  gross  ton. 
New  Haven  basjs,  settlement  to  be  made 
monthly.  The  coal  was  to  be  delivered  by 
the  seller  on  the  line  of  the  New  Haven. 
The  contract  is  reproduced  in  the  margin.t 

t  Con  tract  Made  between  the  Chesapeake  & 
Ohio  Railway  Company  and  the  New  York, 
New  Haven,  &  Hartford  Railroad  Company. 

Said  Chesapeake  &  Ohio  Railway  Company, 
for  the  consideration  hereinafter  mentioned, 
hereby  agrees  to  furnish  to  said  railroad  com- 
pany  not  to  exceed  2,000,000  gross  tons  of  bl- 
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The  Chesapeake  &  Ohio,  not  in  its  own 
name,  but  through  others  who  really,  al- 
though not  ostensibly,  acted  for  it,  made  a 
contract  with  operators  in  the  New  River 
district  of  West  Virginia,  for  the  delivery  to 
it  of  the  coal  to  fulfil  the  contract  which 
had  been  made  with  the  New  Haven.    In 

[388]  consequence  *of  failure  of  some  of  the  opera- 
tors to  perform  their  part  of  the  contract, 
changes  were  made  at  various  times,  which 
it  is  unnecessary  to  note.  Deliveries  of  the 
coal  were  made  to  the  New  Haven  as  re- 
quired up  to  the  winter  of  1900-1901, 
when,  because  of  strikes  and  .other  difficul- 
ties, delivery  ceased,  and  the  New  Haven 
bought  coal  in  the  open  market  and  pre- 
sented to  the  Chesapeake  &  Ohio  a  bill  for 
the  increased  price  which  it  had  paid,  and 
the  Chesapeake  &  Ohio  paid  $160,000  to  cov- 
er such  loss.  Subsequently,  in  1902,  further 
strikes  supervened  and  deliveries  again 
ceased,  at  a  time  when  about  60,000  tons 
remained  yet  to  be  delivered.  The  New 
Haven  again  presented  a  bill  for  damages 
amounting  to  $103,000.  Thereupon  the  ver- 
bal agreement  of  1903  was  made,  by  which 
it  was  provided  that  the  shortage  of  60,- 
000  tons  upon  the  original  contract  might 
be  discharged  by  delivery  on  the  part  of 
the  Chesapeake  &  Ohio  of  that  amount  of 
coal  from  the  Kanawha  district  at  the  con- 
tract price  of  $2.75,  and  when  this  delivery 
was  consummated  it  was  agreed  that  the 
Chesapeake  &  Ohio  would  be  absolutely  re- 
lieved from  the  payment  of  the  damage 
claim  just  referred  to. 

At  the  time  this  verbal  agreement  was 
made  the  contract  price  was,  leaving  out  of 
view  the  claim  for  damages,  inadequate 
to  pay  the  market  price,  as  admitted  by  the 
pleadings,  of  the  coal  plus  the  published 
rates  of  the  Chesapeake  &  Ohio  to  Newport 
News,  and  the  charges  thence  to  the  point  of 
delivery.     To  put  itself  in  a  position  to  car- 

£889] rjr  out  the  agreement,  *an  individual  who 
rcresented  the  Chesapeake   &   Ohio   made 


contracts  in  his  own  name  with  the  oper- 
ators in  the  Kanawha  district  to  furnish  the 
desired  coal.  Without  stopping  to  state  the 
particular  methods  of  accoimting  by  which 
the  result  was  accomplished,  it  is  indisput- 
table  that  the  Chesapeake  &  Ohio  bore  the 
loss  arising  from  the  difference  between  the 
contract  price,  the  price  of  the  coal  at  the 
xhines,  the  published  rate  to  Newport  News, 
and  the  cost  of  transporting  thence  to  the 
point  of  delivery. 

Undoubtedly  long  prior  to  the  making  of 
the  first  contract  the  Chesapeake  &  Ohio, 
besides  its  business  as  a  carrier,  bought 
and  sold  coal.  This  business  was  carried 
on  by  the  company  from  about  1874  up  to 
the  time  of  the  making  of  the  contract  of 
1896,  as  testified  by  the  president  who  made 
that  contract,  as  follows: 

"The  coal  was  handled  by  a  separate  and 
distinct  department  of  the  railway  company, 
the  mine  operators  delivering  for  an  agreed 
price  at  the  mines  to  the  coal  agent  of  the 
railway  company  all  coal  mined  by  them, 
the  net  result  realized  from  the  selling  price 
of  the  coal  representing  the  freight  earned 
by  the  railway  company." 

And  the  same  official  testified  that  he 
made  the  contract  of  1896  as  a  continuation 
of  this  system.  * 

In  1895,  however,  the  state  of  West  Vir- 
ginia passed  "An  Act  to  Prevent  Railroad 
Companies  from  Buying  or  Selling  Coal  or 
Coke  and  to  Prevent  Discrimination."  The 
1st  section  of  this  act  made  it  unlawful 
for  any  railroad  corporation  to  engage  di- 
rectly or  indirectly  in  the  business  of  buy- 
ing and  selling  coal  or  coke.  In  conse- 
quence of  this  act,  prior  to  the  making 
of  the  contract  of  1896,  the  coal  department 
of  the  railroad  was  abolished.  And  it  was 
the  existence  of  the  West  Virginia  statute 
which  caused  the  Chesapeake  &  Ohio,  when 
it  contracted  with  operators  in  West  Vir- 
ginia to  procure  as  to  both  contracts  the 
coal  for  delivery  to  the  New  Haven,  to  do  so 
not  in  its  own  name,  but  through  another. 


tuminous  coal  from  Its  line  In  such  quantities 
monthly  as  wanted  from  July  1,  1897,  to  July 
1,  1902,  without  charge  for  demurrage.  Deliv- 
eries to  be  made  not  exceeding  400,000  tons 
per  annum. 

And  said  Chesapeake  &  Ohio  Railway  Com- 
pany further  agrees  that  all  said  bituminous 
coal  shall  be  of  the  best  quality,  flrst-class  in 
•very  respect,  and  satisfactory  to  said  railroad 
company,  and  said  railway  company  has  the 
right  to  terminate  this  contract  at  any  time  If 
said  bituminous  coal  be  of  poor  quality,  or 
if  its  delivery  be  unnecessarily  delayed. 

And  said  Chesapeake  &  Ohio  Railway  Com- 
pany further  agrees  to  deliver  all  said  bitumin- 
ous coal  to  said  railroad  company  In  its  bins 
at  such  ports  upon  Its  lines  as  required  by  the 
monthly  requisitions  of  Its  purchasing  agent. 

In  considerntioii  of  the  fnftbful  performnnce 
t>y  the  said  Chesupenke  &  Ohio  Railway  Com- 
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pany  of  all  Its  agreements  herein  contained, 
said  railroad  company  agrees  to  pay  for  said 
bituminous  coal  at  the  rate  of  two  and  seventy- 
five  one-hundreths  dollars  per  gross  ton.  New 
Haven  basis,  settlement  to  be  made  monthly. 

Said  railway  company  has  the  right  to  can- 
cel any  and  all  portions  of  said  quantity  of  bi- 
tuminous coal  remaining  undelivered  on  July 
1,  1902. 

Witness  the  names  of  the  parties  hereto 
this,  the  3d  day  of  December,   1896. 

Chesapeake  &  Ohio  Railway  Company, 

By  M.  E.  Ingalls,  President. 
The  New  York,  New  Haven,  &  Hart- 
ford Railroad  Company, 
By  C.  E.  Mellen,  Second  Vice  President 

For  value  received,  I  hereby  guarantee  that 
the  Chesapeake  &  Ohio  Railway  Company  shall 
not  fail  to  deliver  coal  on  account  of  strikes. 

J.  Plerpont  Morgan. 
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Before  applying  to  these  undisputed  facts 
I  .'the  legal  question  ^arising  for  decision,  we 
most  determine  a  question  of  fact  as  to 
wbieh  there  is  some  dispute;  that  is,  was 
the  price  at  which  the  Chesapeake  &  Ohio 
ecntraeted  in  189G  to  sell  the  coal  to  the 
Xfw  Haven  sufficient  to  pay  the  cost  of  the 
ff*\  at  the  mines,  as  well  as  the  expense  of 
iMireiy,  including  the  published  freight 
rat4»?  Without  stopping  to  go  into  the 
evidence,  we  content  ourselves  with  saying 
that  we  think  the  court  below  correctly  held 
that  the  price  was  not  adequate  to  acoom- 
pHsh  these  purposes,  and  that  from  the  in- 
ception of  delivery  under  the  contract,  and 
daring  the  whole  period  thereof,  except  for 
I  brief  time,  caused  by  a  lowering  of  the 
freight  rates,  the  contract  price  was  inade- 
quate to  net  the  railroad  its  proper  legal 
tariff. 

We    are    brought,    then,    to    determine 
whether  the  contract  made  in  1806  for  the 
2,000,000  tons  of  coal  was  void  because  in 
eoBfliet  with  the  act  to  regulate  commerce 
and  its  amendments.     In  approaching  the 
eondderation   of  the  act  to  regulate  com- 
neroe,  we,  for  the  moment,  put  out  of  view 
the  provisions  of  the  West  Virginia  statute, 
aad  its  influence  upon  the  validity  of  the 
contract   made   in   West   Virginia   for   the 
purpose  of   acquiring   the   coal   which   the 
Chesapeake  &  Ohio  had  obligated  itself  to 
driver.    We  shafi  also  assume,  for  the  pur- 
pose of  the   inquiry,   that  the  Chesapeake 
t  Ohio,  although  not  expressly  authorized, 
vas  not  prohibited  by  its  Virginia  charter 
from  buying  and  selling  and  transporting 
the  coal  in  which  it  dealt.    The  case,  there- 
fore, will  be  considered  solely  in  the  light  of 
the  operation  and  efl'ect  of  the  provisions  of 
the  act  to  regulate  commerce,  and  we  shall 
not  direct  our   attention  to  expressly   de- 
tersiining  whether  the  assertion  by  a  car- 
rier of  a  right  to  deal  in  the  products  which 
it  transports  would  not  be  so  repugnant  to 
the  general  duty  resting  on  the  carrier  as  to 
eaase  the  exertion  of  the  power  to  deal  in 
the  products  which  it  transports  to  be  un- 
lawful, irrespective  of  statutory  restrictions. 
The  question,  taerefore,  to  be  decided  is 
this:    Has  a  carrier  engaged  in  interstate 
eoDuneroe  the  power  to  contract  to  sell  and 
transport  in  completion  of  the  contract  the 
^Ijeominodity  •sold,  when  the  price  stipulated 
in  the  contract  does  not  pay  the  cost  of 
pordiaae,  the  cost  of  delivery,  and  the  pub- 
Bsbed  freight  rates? 

The  prcrvious  decisions  of  this  court  con- 
cerning the  interstate  commerce  act  do  not 
afford  much  aid  in  determining  this  ques- 
tkxL  This  is  the  case,  because,  although 
that  act  was  adopted  in  1887,  and  questions 
eonoeming  the  import  of  the  act  have  been 
often  here,  such  questions  have  not  gener- 
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ally  involved  the  operation  and  effect  ot 
the  act  concerning  the  command  that  pub- 
lished rates  be  adhered  to,  and  the  pro- 
hibitions, against  discrimination,  favorit- 
ism, or  rebates,  but  have  mainly  concerned 
the  meaning  of  the  act  in  other  respects; 
that  is,  involved  deciding  whether  powers 
asserted  as  to  other  subjects  were  vested 
by  the  act  in  the  Interstate  Commerce  Com- 
mission. 

There  are  several  leading  cases  decided  by 
the  Commission,  which  are  relied  upon  by 
the  two  railroads,  directly  relating  to  the 
question  we  have  stated,  but,  as  we  shall 
have  occasion  hereafter  to  weigh  their  Im- 
port, we  shall  not  now  pause  to  analyze' 
and  apply  them. 

It   cannot  be   challenged  that  the  great 
purpose  of  the  act  to  regulate  commerce, 
whilst  seeking  to  prevent  unjust  and  un- 
reasonable rates,  was  to  secure  equality  of 
rates  as  to  all,  and  to  destroy  favoritism, 
these  last  being  accomplished  by  requiring 
the  publication  of  tariffs,  and  by  prohibit- 
ing secret  departures  from  such  tariffs,  and 
forbidding    rebates,    preferences,    and    all 
other  forms  of  undue  discrimination.     To 
this  extent  and  for  these  purposes  the  stat- 
ute was  remedial  and  is,  therefore,  entitled 
to  receive  that  interpretation  which  reason- 
ably   accomplishes    the    great    public    pur- 
pose which  it  was  enacted  to  subserve.  That 
a  carrier  engaged  in  interstate   commerce 
becomes  subject' as  to  such  commerce  to  the 
conmmnds  of  the  statute,  and  may  not  set 
its  provisions  at  naught  whatever  otherwise 
may  be  its  power  when  carrying  on  com- 
merce not  interstate  in  character,  cannot  in 
reason  be  denied.    Now,  in  view  of  the  posi- 
tive command  of  the  2d  section  of  the  act, 
that  no  departure  from  the  published  rate 
shall  be  made,  "directly  •or  indirectly,"  how  [392] 
can  it  in  reason  be  held  that  a  carrier  may 
take  itself  from  out  the  statute  in  every  case 
by  simply  electing  to  be  a  dealer  and  trans- 
port a  commodity  in  that  character?     For, 
of  course,  if  a  carrier  nas  a  right  to  disre- 
gard the  published  rates  by  resorting  to  a 
particular  form  of  dealing,  it  must  follow 
that  there  is  no  obligation  on  the  part  of  a 
carrier  to  adhere  to  the  rates,  because  doing 
so  is  merely  voluntary.     The  all-embracing 
prohibition  against  either  directly  or  indi- 
rectly charging  less  than  the  published  rates 
shows  that  the  purpose  of  the  statute  was 
to  make  the  prohibition  applicable  to  every 
method  of  dealing  by  a  carrier  by  which  the 
forbidden  result  could  be  brought  about.  If 
the  public  purpose  which  the  statute  was 
intended  to  accomplish  be  borne  in  mind, 
its   meaning   becomes,    if   possible,   clearer. 
What  was  that  purpose?     It  was  to  com- 
pel the  carrier,  as  a  public  agent,  to  give 
equal   treatment  to  all.     Now  if,  by   the 
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mere  fact  of  purchasing  and  selling  mer- 
chandise to  be  transported,  a  carrier  is  en- 
dowed with  the  power  of  disregarding  the 
published  rate,  it  becomes  apparent  that  the 
carrier  possesses  the  right  to  treat  the  own- 
ers of  like  commodities  by  entirely  different 
rules.    That  is  to  say,  the  existence  of  such 
a  power  in  its  essence  would  enable  a  car- 
rier, if  it  chose  to  do  so,  to  select  the  fa- 
vored persons  from  whom  he  would  buy,  and 
the  favored  persons  to  whom  he  would  sell, 
thus  giving  such  persons  an  advantage  over 
cTery  other,  and  leading  to  a  monopolization 
in  the  hands  of  such  persons  of  all  the  prod- 
ucts as  to  which  the  carrier  chose  to  deal. 
Indeed,  the  inevitable  result  of  the  posses- 
sion of  such  a  righ\)  by  a  carrier  would  be  to 
enable  it,  if  it  chose  to  exercise  the  power, 
to  concentrate  in  its  own  hands  the  prod- 
ucts which  were  held   for  shipment  along 
its  line,  and  to  make  it,  therefore,  the  sole 
purchaser  thereof  and  the  sole  seller  at  the 
place  where  the  products  were  to  be  mar- 
keted; in  other  words,  to  create  an  absolute 
monopoly.    To  illustrate:  If  a  carrier  may, 
by  becoming  a  dealer,    buy    property     for 
transportation  to  a  market  and  eliminate 
the  cost  of  transportation  to  such  market, 
a  faculty  possessed  by  no  other  owner  of 
X393]the  commodity,  it  must  'result  that  the  car- 
rier would  be  in  a  position  where  no  other 
person  could  ship*  the  commodity  on  equal 
terms  with  the  carrier  in  its  capacity  of 
dealer.     No  other  person  owning  the  com- 
modity being  thus  able  to  ship   on   equal 
terms,  it  would  result  that  the*  owners  of 
such  commodity  would  not  be  able  to  ship, 
but  would  be  compelled  to  sell  to  the  carrier. 
And  as,  by  the  departure  from  the  tariff 
rates,  the  person  to  whom  the  carrier  might 
elect  to  sell  would  be  able  to  buy  at  a  price 
less  than  any  other  person  could  sell  for, 
it  would  follow  that  such  person,  so  selected 
by  the  carrier,  would  have  a  monoply  in  the 
market  to  which  the  goods  were  transported. 
And   that  the  result  arising  from   an  ad- 
mission of  the  asserted  power  of  the  carrier 
as  a  dealer  to  disregard  the  published  rates 
conduces  immediately,  and  not  merely  re- 
motely, to  the  production  of  the  injurious 
results  stated,  is  not  only  demonstrated  by 
the  very  nature  of  things,  but  is  established 
to  be  the  case  ly  the    facts    indisputably 
shown  on  this  record.     For  here  it  is  un- 
questioned that  the  Chesapeake  &  Ohio,  as 
a  result  of  its  being  a  dealer,  had  become, 
long  prior  to  the  adoption  of  the  interstate 
commerce  law,  and  continued  to  be  there- 
after, up  to  the  passage  of  the  West  Vir- 
ginia statute  prohibiting  a  carrier  from  deal- 
ing in  coal,  virtually  the  sole  purchaser  and 
seller  of  all  the  coal  produced  along  the 
line  of  its  road.    That  this  result  was  not 
merely   accidental,  but   waa   in   effect   en- 
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gendered  by  the  power  of  the  carrier  to  d«d 
and  transport  a  c(Mnmodity,  is  iUustrmteid 
by  the  case  of  Atty.  Oen,  v.  Great  y»ortkrrn 
R.  Co,  29  L.  J.  Ch.  N.  S.  794.  In  that  caw 
Vice  Chancellor  Kindersley  was  called  opoc 
to  determine  whether  dealing  in  eoal  br  thi 
railway  company  was  illegal,  because  ini 
compatible  with  its  duties  as  a  publie  ear 
rier  and  calculated  to  inflict  an  injury  up* 
on  the  public  In  deciding  that  the  ad 
of  Parliament  granting  the  charter  to  ope 
rate  the  railway  implied  a  prokibitSon 
against  the  company's  engaging  in  any  othci 
business,  the  reason  for  the  rule  waa  thm 
expressed  (p.  798) : 

'These  large  companies,  joint-stock  eoni^ 
panics  generally,  *for  whatever  piirposel 
established,  and  more  particularly  railwm> 
companies,  are  armed  with  powers  of  rai^ 
ing  and  possessing  large  sums  of  money, — 
large  amounts  of  property, — and  if  tbey 
were  to  apply  that  money,  or  that  property, 
to  purposes  other  than  those  for  which  they 
were  constituted,  they  might  very  much  in- 
jure the  interests  of  the  public  in  various 
ways." 

Illustrating  the  danger  to  the  publie.  aa 
established  by  the  case  before  him,  the  Vice 
Chancellor  said   (p.  799) : 

"Here  we  find  this  company,  having  the 
traffic  from  the  north  of  England,  where 
the  great  coal  fields  are  (at  least,  some  of 
the  principal  coal  fields),  supplying  the 
country  with  coal,  or  capable  of  supplriiiy 
it;  this  company  buys  the  coal,  which  gim 
to  the  company  an  interest  in  checking,  a« 
much  as  possible,  those  who  will  not  deal 
with  them;  and  it  is  quite  dear  that  it  is 
possible,  by  the  mode  in  which  this  com- 
pany may  (I  will  not  say  has) — but  bv 
the  mode  in  which  this  company  may  excT- 
dse  such  powers  as  either  it  has  or  as- 
sumes to  have — this  company  may  get  into 
their  hands  the  traffic;  that  is,  the  dealin* 
in  all  the  coal  iu  the  large  districts  sap- 
plying  coal  to  the  country.  They  havv,  to 
a  considerable  extent,  done  so,  and  there  t« 
no  reason  why  it  should  not  go  on  progreu- 
ing.  I  observe  that  in  the  eight  [  ?]  years 
from  1352  to  1857,  inclusive,  the  amount  of 
their  coal  business  has  increased  from  73.0(W 
tons  to  794,000  tons ;  and  there  is  no  reason, 
as  the  affidavits  show,  why  they  should  not — 
there  is  great  danger  that  they  may — ^ 
into  their  hands  the  entire  business  in  tbe 
ooal  of  all  that  district  of  country.  If  they 
can  do  that  with  regard  to  ooal,  what  is 
to  prevent  their  doing  it  with  regard  to 
every  species  of  agricultural  produce  all 
along  the  line?  Why  should  they  not  be- 
come purchasers  of  com,  of  all  kinds  ol 
beasts,  and  of  sheep,  and  every  species  of 
agricultural  produce,  and  become  great  desJ* 
ers  in  the  supply  of  edibles  to  the  mtrkKs 
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d  London  and  why  not  every  other  species 
of  ooDunodity  that  is  produced  in  every 
part  of  the  country  from  which  or  to  which 
tLeir  railway  runs?  I  do  not  know  where 
it  is  to  stop,  if  the  argument  on  the  part 
of  the    company  is  to    prevail.     There    is, 

S]tberefore,  •great  detriment  to  the  interests 
nf  the  public,  for  this  reason,  taking  merely 
the  article  of  coal." 

It  it  apparent  that  the  construction  of 
tlie  statute  which  is  now  claimed  by  the 
etrriers  would,  if  adopted,  not  only  destroy 
Hi  entire  remedial  efficacy,  but  would  cause 
the  provisions  of  the  statute  to  accentuate 
ind  multiply  the  very  wrongs  which  it  was 
«Eiaeted  to  prevent. 

Without   a   statutory  .requirement  as   to 
poblication  of  rates  and  the  imposition  of  a 
duty  to  adhere  to  tiie  rates  as  published, 
individual  action  of  the  shippers,  as  between 
thmtselves  and  in  their  dealings  with  the 
curier,  would  have  full  play,  and  thereby 
ereiy  shipper   would  have  the  opportunity 
to  procure  such  concessions  as  might  result 
from  favoritism  or  other  causes.    Interpret- 
ing the  prohibitions  of  the  statute  as  it  is 
oontoided  they  should  be,  it  would  follow 
that  every   individual  would  be   bound  by 
tke  published   tariff,  and  the  carrier  alone 
voold  be  free  to  disregard   it.     Thus  the 
statute,  whilst  subjecting  the  public  to  the 
prohibitions,  would  exempt  the  caiJer,  and 
voold  thereby  enormously  increase  the  op- 
portunities of  the  latter  to  do  the  wrongs 
vhick  the  statute  was  enacted  to  prevent. 
Aad  the  considerations  previously  stated 
serve  also  to  demonstrate  that  the  prohibi- 
tkna  of  the  act  to  regulate  commerce  con- 
eenung  ''undue  or  unreasonable  preference 
or    advantage,"    "undue     or     unreasonable 
prejudice  or  disadvantage,"  and  unjust  dis- 
crimination,''    are     in     conflict     with     the 
UMrted    right    of    a    carrier    to    become 
A  dealer   in   commodities   which   it   trans- 
ports,   and,    as    such    dealer,    to    sell    at 
ft    price     less     than     the     cost     and     the 
published  rates.    Certain  also  is  it,  when  the 
reasons  previously    stated    are    applied  to 
those  prohibitions  of  the  statute,  the  pos- 
•ttiioii  of  the  power  by  a  carrier  to  deal 
ia  nerdiandise  and  to  sell  and  transport  at 
less  than  published   rates  would   not  only 
c«»tn>y  the  rISmedy  intended  to  be  afforded 
bj  the  provisions   in   question,   but  would 
ctaae  Uie  statute  to  fructify  the  growth  of 
the  wrongs  which  it  was  intended  to  ex- 
tirpate.   In  a  general  sense  the  considera- 
ti«*   which    we    have    previously    stated, 
^'^OTeflver.   di^p«^se   of   all     the     contentions 

^1*01^  at  bar  to  establish  the  right  of  the 
«*rrier  to  become  a  dealer  under  the  cir- 
twwtapces  stated.  Even  although  it  may 
give  rise  to  tome  repetition,  we  more  par- 
ticularly notice  the  various  contentions. 
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(a)  It  is  said  that  when  a  carrier  sells 
an  article  which  it  has  purchased  and  trans- 
ports that  article  for  delivery,  it  is  both  a 
dealer  and  a  carrier.  When,  therefore,  the 
price  received  for  the  commodity  is  adequate 
to  pay  the  published  freight  rate  and  some- 
thing over,  the  command  of  the  statute  as  to 
adherence  to  the  published  rates  is  complied 
with,  because  the  price  will  be  imputed  to 
the  freight  rate,  and  the  loss,  if  any,  attrib- 
uted to  the  company  in  its  capacity  as 
dealer,  and  not  as  a  carrier.  This  simply 
asserts  the  proposition  which  we  have  dis- 
posed of,  that  a  carrier  possesses  the  power, 
by  the  form  in  which  he  deals,  to  render 
the  prohibitions  of  the. act  ineffective,  since 
it  implies  the  right  of  a  carrier  to  shut  off 
inquiry  as  to  the  real  result  of  a  particular 
transaction  on  the  published  rates,  and 
thereby  to  obtain  the  power  of  disregarding 
the  prohibitions  of  the  statute. 

(6)  It  is  said  that,  as  in  the  case  in  hand, 
it  is  shown  that  there  was  no  intention  on 
the  part  of  the  carrier  in  making  the  sale 
of  the  coal  to  violate  the  prohibitions  of 
the  statute,  and,  on  the  contrary,  as  the 
proof  shows  an  arrangement  made  by  the 
carrier  for  transporting  the  coal  from  New- 
port News  to  Connecticut,  which,  if  it  had 
been  carried  out,  would  have  provided  for 
the  full  published  rate,  therefore  an  honest 
contract  made  by  the  carrier  should  not  be 
stricken  down  because  of  things  over  which 
the  carrier  had  no  control.  The  proposition 
involves  both  an  imfounded  assumption  of 
fact  and  an  unwarranted  implication  of  law. 
It  is  true  the  court  below  found  that  the 
proof  did  not  justify  the  inference  that  the 
Chesapeake  &  Ohio  had,  in  1896,  made  the 
contract  to  sell  the  coal  to  the  New  Haven 
with  the  purpose  of  avoiding  a  compliance 
with  the  published  rates.  But  in  this  con- 
clusion of  fact  we  cannot  agree.  Whilst 
it  may  be  that  the  proof  establishes  that 
the  contract  for  the  sale  of  coal  was  not 
made  as  a  mere  device  *for  avoiding  the[307] 
operation  of  the  statute,  we  think  the 
proof  leaves  no  doubt  that,  in  mak- 
ing the  contract  in  question,  the  Chesa- 
peake &  Ohio  was  wholly  indifferent  to 
and  did  not  concern  itself  with,  the  prohi- 
bitions of  the  statute,  of  which,  of  course, 
it  must  be  assumed  to  have  had  full  knowl- 
edge. As  we  have  seen,  the  president  of  the 
Chesapeake  &  Ohio,  by  whom  the  corpora- 
tion was  represented  in  making  the  contract, 
expressly  testified  that  from  the  beginning 
that  corporation  had  pursued  the  policy  of 
acquiring  all  the  coal  mined  on  its  line, 
and  sold  it,  relying  upon  the  net  result  of 
such  sales  for  its  freight  compensation,  and 
that  the  particular  contract  was  made  in 
continuation  of  that  policy.  We  find  it 
impossible  to  conclude,  from  the  proof,  that 
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the  Chesapeake  k  Ohio  oould  have  mado  a 
contract  for  so  large  an  amount  of  coal,  to 
be  delivered  over  so  long  a  period,  without 
taking  into  view  the  existing  prices  and  the 
cost  necessarily  to  be  occasioned  by  the  de- 
livery of  the  coal,  if  the  full  published 
freight  rates  were  to  be  realized.  Indeed, 
the  proof  leaves  no  doubt  upon  our  minds 
that,  in  making  the  contract,  the  Chesapeake 
&  Ohio  sought  to  accomplish  results  which 
it  deemed  beneficial  by  means  which  it  con- 
sidered elTectual,  even  although  resort  to 
such  means  was  prohibited  by  the  interstate 
commerce  act.  In  other  words,  we  think  it 
is  established  beyond  doubt  that,  desiring  to 
stimulate  the  production  of  coal  along  its 
line,  and  thereby,  as  it  conceived,  to  in- 
crease the  carriage  of  that  commodity,  and 
to  benefit  the  railroad  and  those  living  along 
its  line  by  the  reflex  prosperity  which  it 
was  deemed  would  *rise  from  giving  a  stim- 
ulus to  an  industry  tributary  to  the  rail- 
road, the  Chesapeake  k  Ohio  bought  and 
•old  the  ooal  without  reference  to  whether 
the  net  result  to  it  would  realize  its  pub- 
lished rates.  And  it  would  seem  that  this 
means  of  stimulating  the  industry  in  ques- 
tion was  resorted  to  instead  of  attempting 
to  bring  about  the  same  result  by  a  lower- 
ing of  the  published  rates,  because  to  have 
so  done  would  have  engendered  disparity 
between  coal  rates  and  the  tariff  on  all  the 
other  articles  contained  in  the  same  classifi- 
[308]  cation,  and  would  'besides  have  caused  other 
and  competing  roads  to  make  a  similar  re- 
duction on  the  published  rates,  and  thereby 
would  have  frustrated  the  very  advantage 
to  itself  and  those  along  its  lines  which  the 
Chesapeake  k  Ohio  deemed  it  was  bringing 
about  by  the  method  pursued.  That  is  to 
say,  wc  think  it  is  shown  that  the  mode  of 
dealing  adopted  was  simply  the  result  of 
a  disregard  by  the  Chesapeake  k  Ohio  of 
the  economic  conceptions  upon  which  the  in- 
terstate commerce  law  rests,  and  a  substi- 
tution in  their  stead  of  the  conceptions  of 
the  Chesapeake  k  Ohio  as  to  what  was  best 
for  itself  and  for  the  public.  Further,  as 
the  prohibition  of  the  interstate  com- 
merce act  is  ever  operative,  even  if  the  facts 
established  that  at  the  particular  time  the 
contract  was  made,  considering  the  then  cost 
of  coal  and  other  proper  items,  the  net  pub- 
lished tajiff  of  rates  would  have  been  real- 
ized by  the  Chesapeake  k  Ohio  from  the 
contract,  which  is  not  the  case,  it  is  ap- 
parent that  tne  deliveries  under  the  con- 
tract came  under  the  prohibition  of  the 
statute  whenever,  for  any  cause,  such  as  the 
enhanced  cost  of  the  ooal  at  the  mines*  an 
increase  in  the  cost  of  the  ocean  carriage, 
etc.,  the  gross  sum  realized  was  not  suffi- 
cient to  net  the  Chesapeake  k  Ohio  its  pub- 
lished tariff  of  rates.  This  must  be  the 
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case  in  order  to  give  vitality  to  the  prohi- 
bitions of  the  interstate  commerce  act 
against  the  acceptance  at  any  time  by  a 
carrier  of  less  than  its  published  rates.  Wo 
say  this  because  we  think  it  obvious  that 
such  prohibitions  would  be  rendered  wholly 
ineffective  by  deciding  that  a  carrier  may 
avoid  those  prohibitions  by  making  a  con- 
tract for  the  sale  of  a  commodity  stipu- 
lating for  the  payment  of  a  fixed  price  in 
the  future,  and  thereby  acquiring  the  power 
during  the  life  of  the  contract  to  continue 
to  execute  it,  although  a  violation  of  the 
act  to  regulate  commerce  might  arise  from 
doing  so.  Besides,  all  the  contentions  just 
noticed  proceed  upon  the  mistaken  legal 
conception  that  the  application  of  the  statu- 
tory prohibitions  depends  not  upon  whether 
the  effect  of  the  acts  done  is  to  violate  those 
prohibitions,  but  upon  whether  the  carrier 
intended  to  violate  the  statute. 

*(o)  It  is  urged  that  if  the  requirement [300 J 
of  the  act  to  regulate  commerce  as  to  the 
maintenance  of  published  rates  and  the 
prohibitions  of  that  act  against  undue  pref- 
erences and  discriminations  be  applied  to  a 
carrier  when  engaged  in  buying  and  selling 
a  commodity  which  it  transports,  the  sub- 
stantial effect  will  be  to  prohibit  the  car- 
rier from  becoming  a  dealer  when  no  such 
prohibition  is  expressed  in  the  act  to  regu- 
late commerce,  and  hence  a  prohibition  will 
be  implied  which  should  only  result  from 
express  action  by  Congress.  Granting  the 
premise,  the  deduction  is  unfoimded.  Be- 
cause no  express  prohibition  against  a  car- 
rier who  engages  in  interstate  commerce 
-becoming  a  dealer  in  commodities  moving  in 
such  conmierce  is  found  in  the  act,  it  does 
not  follow  that  the  provisions  which  are 
expressed  in  that  act  should  not  be  applied 
and  be  given  their  lawful  effect.  Even, 
therefore,  if  the  result  of  applying  the  pro- 
liibitions  as  we  have  interpreted  them  will 
be  practically  to  render  it  difficult,  if  not 
impossible,  for  a  carrier  to  deal  in  commodi- 
ties, this  affords  no  groimd  for  relieving 
us  of  the  plain  duty  of  enforcing  the  pro- 
visions of  the  statute  as  they  exist.  This 
conclusion  follows,  since  the  power  of  Con- 
gress to  subject  every  carrier  engaging  in 
interstate  commerce  to  the  regulations  which 
it  has  adopted  is  undoubted,  f 

But  it  is  in  effect  said,  conceding  this 
to  be  true  as  an  original  question,  the  pro- 
hibitions of  the  act  ought  not  now  to  be 
interpreted  as  applying  to  a  carrier  who  la 
a  dealer  in  commodities,  because  of  an  ad- 
ministrative construction  long  since  given 
to  the  act  by  the  interstate  commerce  com- 
mission, the  body  primarily  charged  with 
its  enforcement,  and  which  has  become  a 
rule  of  property,  affecting  vast  interests, 
which  should    not   be   judicially    departed 
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from,  especially  as  such  construction,  it  is 
asserted,  has  |>een  impliedly  sanctioned  by 
Congress  by  frequently  amending  tbe  act 
without  changing  it  in  this  particular. 

Passing,  for  the  present,  the  legal  conclu- 
sion, let  us  first  ascertain  whether  the 
premise  itself  is  well  founded.  The  two 
rulings  of  the   Interstate  Commerce  Com- 

lOJiniition  upon  which  *the  premise  is  based 
are  Uaddork  v.  Delaware,  L,  d  W.  R,  Co, 
4  I.  C  C.  Rep.  296,  3  Inters.  Com.  Rep.  302, 
and  CcMpe  Bros.  v.  Lehigh  Valley  R»  Co,  4 
L  C.  a  Rep.  535,  3  Inters.  Com.  Rep.  460, 
dedded  respectively  in  1890  and  1891. 

Without  going  into  detail,  we  content 
ourselTes  with  saying  that  in  both  of  the 
cases  complaints  were  made  to  the  Inter- 
state Commerce  Commission  concerning  the 
defendant  railroads,  and  it  was  charged  that 
vliilst  acting  as  common  carriers  they  were 
dealing  in  coal,  and  as  a  result  violating 
the  prohibitions  of  the  interstate  commerce 
act  IS  to  rates  and  undue  preferences  and 
dt^rimiiuitions.  It  was  shown  in  both  cases 
that  the  carriers,  prior  to  the  adoption  of 
tbe  interstate  commerce  act,  were  author- 
bed  by  their  charters  or  legislative  author- 
itj  to  carry  on  both  the  business  of  min- 
mg  and  selling  the  coal  so  mined,  and  trans- 
porting the  same  to  market.  Indeed,  it 
vas  found  in  both  cases  that  the  functions 
of  producing  and  transporting,  as  author- 
ised, were  so  interblended  that  it  was  im- 
possible to  separate  one  from  the  other. 
Whilst  it  is  true  that  in  both  of  the  cases 
H  vas  also  shown  that  the  carriers  bought, 
Kid,  and  transported  some  coal  which  was 
Dot  produced  in  the  mines  which  they 
ovned,  this  fact  was  evidently  treated,  in 
viev  of  the  other  circumstances  of  the  case, 
as  of  minor  importance,  since  the  commin- 
gled powers  of  producing,  selling,  and  trans- 
porthig  were  alone  made  the  basis  of  the 
eoodnsion  reached  by  the  Commission  as 
to  the  character  of  relief  which  could  be 
afforded.  Solely  in  view  of  the  lawful  pow- 
er of  the  carriers  to  mine,  sell,  and  trans- 
port, existing  before  the  passage  of  the  act 
to  regulate  commerce,  the  Commission  de- 
cided Uiat  its  authority,  under  that  statute 
and  under  the  circumstances  of  the  case,  was 
confined  to  compelling  the  exaction  of  rates 
^eh  were  just  and  reasonable.  The  fact 
that  the  rulings  in  the  two  cases  just  re- 
ferred to  were  solely  placed  upon  the  pe- 
culiar powers  of  the  defendant  corporations 
possessed  by  them  prior  to  the  passage  of 
the  interstate  commerce  act  was  pointed  out 
^  the  Commission  in  Re  Alleged  Unlawful 
^tet,  7  L  C.  C.  Rep.  33.    In  that  case,  in 

ll]deciding  "that  the  defendant  carrier  was 
without  power  to  purchase  grain  for  the 
pvpose  of  securing  the  right  to  transport 
it,  and  thus  evade  the  law  which  would' 


have  applied  to  its  transportation  had  it 
been  owned  by  any  other  party,  the  Com- 
mission, in  distinguishing  the  case  before  it 
from  the  Haddock  and  Co»e  Bros.  Oasea, 
said   (p.  38) : 

'Those  cases  are  in  no  respect  similar  to 
this.  In  both  the  common  carrier  was  also 
the  owner  of  extensive  coal  fields,  and  in* 
deed  it  had  become  a  common  carrier  largely 
for  the  purpose  of  transporting  the  prod- 
uct, of  those  mines  to  market.  This  state 
of  things  existed  before  the  passage  of  the 
act,  and  had  no  reference  to  the  act.  Un- 
less the  carrier  was  permitted  to  transport 
its  coal,  the  result  would  be  in  effect  the 
confiscation  of  its  property;  and  to  order 
it  to  charge  itself  with  a  particular  rate 
would  merely  result  in  a  matter  of  book- 
keeping. Under  these  circumstances  it  was 
held  that  the  only  remedy  was  to  inquire 
whether  the  rate  charged  the  complainant 
was  a  reasonable  one." 

Now,  without  at  all  intimating  that,  as 
an  original  question,  we  would  concur  in 
the  view  expressed  in  the  case  last  cited, 
that  to  have  applied  the  act  to  regulate 
commerce,  under  proper  rules  and  reg^a- 
tions  for  the  segregation  of  tne  business  of 
producing,  selling,  and  transporting,  as  pre- 
sented in  the  Haddock  and  Coxe  Bros.  Cases 
would  have  been  confiscatory,  and  without 
reviewing  the  rulings  made  by  the  Inter- 
state Commerce  Commission  in  those  cases, 
and  adhered  to  by  that  body  during  the 
many  years  which  have  followed  those  deci- 
sions, we  concede  that  the  interpretation 
given  by  the  Commission  in  those  cases  to 
the  act  to  regulate  commerce  is  now  bind- 
ing, and,  as  restricted  to  the  precise  condi* 
tions  which  were  passed  on  in  the  cases 
referred  to,  must  be  applied  to  all  strictly 
identical  cases  in  the  future;  at  least,  until 
Congress  has  legislated  on  the  subject.  We 
make  this  concession  because  we  think  we 
are  constrained  to  so  do,  in  consequence 
of  the  familiar  rule  that  a  construction 
made  by  the  body  charged  with  the  enforce- 
ment of  a  statute,  which  construction  has 
long  obtained  in  practical  'execution,  and  [402] 
has  been  impliedly  sanctioned  by  the  re- 
enactment  of  the  statute  without  alteration 
in  the  particulars  construed,  when  not  plain- 
ly erroneous,  must  be  treated  as  read  into 
the  statute.  Especially  do  we  think  this 
rule  applicable  to  the  case  in  hand,  because 
of  the  nature  and  extent  of  the  authority 
conferred  on  the  Commission  from  the  be- 
ginning concerning  the  prohibitions  of  the 
act  as  to  rebates,  favoritism,  and  discrimi- 
nation of  all  kinds,  and  particularly  in  view 
of  the  repeated  declarations  of  the  court 
that  an  exertion  of  power  by  the  Commis- 
sion concerning  such  matters  was  entitled 
to  great  weight,  and  was  not  lightly  to  be 
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interfered  with.  The  concessions  thus  made, 
however,  are  wholly  irrelevant  to  the  case 
before  us.  This  follows  since  the  Chesa- 
peake &  Ohio  was,  neither  by  its  charter 
nor  by  legislative  grant  existing  at  the  time 
of  the  adoption  of  the  act  to  regulate  com- 
merce, possessed  of  the  commingled  attri- 
butes of  carrier  and  producer,  which  was 
the  controlling  consideration  in  the  decisionn 
made  in  the  Haddock  and  Coxe  Bros.  Cases, 

Concluding,  therefore,  that  both  the  con- 
tracts made  by  the  Chesapeake  &  Ohio  with 
the  New  Haven  were  contrary  to  public 
policy,  and  void  because  in  conflict  with 
the  prohibitions  of  tlie  act  to  regulate  coni* 
merce,  it  obviously  follows  that  such  con* 
tracts  were  not  susceptible  of  being  enforced 
by  the  New  Haven,  and  afforded  no  legal 
basis  for  a  claim  of  the  New  Haven  against 
the  Chesapeake  &  Ohio,  and  therefore  the 
court  below  was  correct  in  so  deciding. 

This  leaves  only  for  consideration  the 
question  raised  by  the  cross  appeal  of  the 
Interstate  Commerce  Commission.  That 
proposition  is  thus  stated  in  the  first  of 
the  assignments  of  error  filed  on  behalf  of 
the  Commission: 

'That  the  circuit  court  of  the  United 
States  for  the  western  district  of  Virginia, 
after  finding  that  the  claim  of  the  New 
York,  New  Haven,  &  Hartford  Railroad  Com- 
pany against  the  Chesapeake  &  Ohio  Rail- 
way Company  for  $103,010.69,  asserted  as 
damages  arising  from  a  partial  nonper- 
formance by  said  railway  company  of  a  con- 
[403]  tract  of  December  3,  1896,  set  *out  in  the 
record,  is,  as  to  the  whole  of  said  claim 
and  interest  thereon,  an  illegal  and  unen- 
forceable claim,  and  after  finding  that  the 
verbal  agreement  between  said  companies, 
made  in  April,  1903,  and  set  out  in  said 
record,  whereby  said  railway  company  un- 
dertook to  furnish  to  said  railroad  coiApany 
59,966  tons  of  coal,  to  be  transported  from 
West  Virginia  to  Newport  News,  Virginia, 
over  the  lines  of  said  railway  company,  and 
thence  transported  by  vessels  to  certain 
New  Englard  ports,  said  coal  to  be  deliv- 
ered at  said  ports  at  the  price  of  $2.75  per 
ton.  New  Haven  basis,  to  be  an  invalid  and 
illegal  agreement;  that  said  court  merely 
enjoined  and  restrained  the  said  Chesapeake 
&  Ohio  Railway  Company,  its  officers, 
agents,  and  employees  from,  in  any  manner, 
direct  or  indirect,  executing  or  performing, 
or  attempting  to  execute  or  perform,  either 
said  contract  of  December  3,  1896,  or  said 
ngreement  of  April,  1903,  and  from  in  any 
mnnner  discharging  or  satisfying  any  obli- 
gation or  seeming  obligation  arising  from 
said  agreements  or  either  of  them,  or  aris- 
ing from  any  arrangement  or  agreement 
made  in  lieu  of  said  agreements,  or  either  of 
them;  whereas  said  court  should  have  fur- 
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ther  enjoined  and  restrained  the  Chesapeaki 
&  Ohio  Railway  Company  from  giving  t£ 
said  railroad  company,  or  to  any  other  per 
son,  firm,  or  company,  any  undue  or  unrra- 
sonable  advantage  or  preference,  and  should 
further  have  restrained  and  enjoined  tb< 
Chesapeake  &  Ohio  Railway  Company  from 
transporting  coal  from  one  state  to  ot 
through  any  other  state  for  the  New  York, 
New  Haven,  &,  Hartford  Railroad  Company, 
or  for  any  firm,  person,  or  company,  at  a 
less  rate  than  the  duly  established  freigfat 
rate  of  the  said  railway  company  in  fora 
at  the  time,  and  from  further  failing  tfl 
observe  its  published  tariffs,  or  from  giving 
to  the  said  New  York,  New  Haven,  k  Hart- 
ford Railroad  Company,  or  to  any  person, 
firm,  or  company,  in  any  manner  whatao- 
ever,  any  undue  or  unreasonable  preference 
or  advantage;  and  said  decree,  entered  by  tbr 
court  on  the  19th  day  of  February,  1904 
in  addition  to  the  provisions  thereof,  shon)-l 
have  enjoined  and  restrained  the  Now  Vc' 
New  Haven,  &  Hartford  ^Railroad  Compaay 
and  its  officers  and  agents  f rom  *seekin;; 
accepting,  in  any  manner,  any  direct  or  in 
direct  rebate  of  the  duly  established  freight 
rates  of  the  Chesapeake  k  Ohio  Railway 
Company  on  any  interstate  commeroe,  aad 
from  seeking  or  accepting  in  any  munn-: 
from  said  railway  company  any  ondns  sr 
unreasonable  preference  or  advantage." 

The  contention,  therefore,  is  that,  wbcs- 
ever  a  carrier  has  bem  adjudged  to  bavs 
violated  the  act  to  regulate  commerce  n 
any  particular,  it  is  the  duty  of  the  eoort 
not  only  to  enjoin  the  carrier  from  furthff 
like  violations  of  the  act,  but  to  ooounanJ 
it  in  general  terms  not  to  violate  the  art 
in  the  future  in  any  particular.  In  otb#f 
words,  the, proposition  is  that,  by  the  effed 
of  a  judgnoent  against  a  carrier  eoneeraiiii; 
a  specific  violation  of  the  aet,  the  camet 
ceases  to  be  under  the  protection  ol  th< 
law  of  the  land,  and  must  thereafter  eon 
duct  all  its  business  under  the  jeopardy  ol 
punishment  for  contempt  for  violatinc  i 
general  injunction.  To  state  the  propoaitMi 
is,  we  think,  to  answer  it.  Strift  4  Co.  i. 
United  States,  100  U.  S.  375,  40  L.  ed.  51ft, 
25  Sup.  Ct.  Rep.  276.  The  contention  that 
the  cited  case  is  inapposite  because  it  di4 
not  concern  the  act  to  regulate  cotnnere^ 
but  involved  a  violation  of  the  aatitmsf 
act,  we  think  is  also  answered  by  the  men 
statement  of  the  proposition.  The  require 
ment  of  the  act  to  regulate  eommeroe,  that  i 
court  shall  enforce  an  obaervanoe  of  thi 
statute  against  a  carrier  who  has  been  a4 
judged  to  have  violated  its  provisions,  h 
no  way  gives  countenance  to  the  ssaamptMi 
that  Congress  intended  that  a  eourt  shovl^ 
issue  an  injunction  of  such  a  generai  chal 
acter  as  would  be  vioUtiTO  of  tbo  BOd  di 
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DfiDUiy  principles  of  justice.  The  injunc*. 
tion  which  was  granted  in  'the  case  of  Re 
Mi,  158  U.  S.  564,  39  L.  ed.  1092,  15  Sup. 
CL  Bep.  900,  was  not  open  to  such  an  ob- 
jpction,  *ts  its  terms  were  no  broader  than  the 
omspiracy  which  it  was  the  purpose  of  the 
proceeding  to  restrain.  To  accede  to  the 
doctrine  relied  upon  would  compel  us,  under 
tbe  guise  of  protecting  freedom  of  commerce, 
to  announce  a  rule  which  would  be  destruc- 
tire  of  the  fundamental  liberties  of  the  citi- 

EEB. 

At  the  court  ^low  did  not  decide  that  the 
l]2d  and  6th  ^sections  of  the  act,  relating  to 
th«  maintenance  of  rates,  had  been  violated, 
tbe  injunction  by  it  issued  was  not  made 
u  directly  responsive  to  the  commands  of 
the  statute  on  that  subject  as  we  .think  it 
ihoold  have  been.  We,  therefore,  conclude 
that  the  injunction  below  should  be  modified 
tod  enlarged  by  perpetually  enjoining  the 
Chesapeake  &  Ohio  from  taking  less  than 
the  rates  fixed  in  its  published  tariff  of 
freight  rates,  by  means  of  dealing  in  the 
purchase  and  sale  of  coal.  And,  as  thus 
■odt/Sedy  the  decree  below  is  affirmed. 


FEED  C.  RECTOR,   Trustee  of  Reinhard 
&  Company,  Plff,  in  Err,, 

V. 

Cmr  DEPOSIT  BANK  COMPANY. 
(See  S.  C.  Reporter's  ed.  405-420.) 

1.  Brror  to  state  court— Federal  Qiies- 
^•B— certtflcate    of    state    court.—  The 

ttrtUXcate  of  a  state  court  of  last  resort  may 
■wre  to  remove  any  doubt  whether  rights 
<Dder  the  Federal  bankrupt  law  were  so  re- 
lied apon  and  passed  upon  in  affirming,  with- 
wt  opinion,  a  judgment  dismissing  a  suit 
broaght  by  a  trustee  in  bankruptcy  to  re- 
cover an  alleged  asset  of  the  bankrupt  estate, 
»  to  sustain  a  writ  of  error,  under  U.  S. 
Ber.  StaL  f  709.  U.  8.  Comp.  Stat.  1901,  p. 
575,  frtnn  the  Federal  Supreme  Court. 

^  BsakrvptcT— AMets  of  bankrupt  cs- 
^te-^A  bank  which,  in  payment  of  a  clear- 
hif  house  check  drawn  In  its  favor  on  anoth- 
er member,  and  held  as  a  result  of  the 
«hy*s  clearings,  receives  the  proceeds  of 
d»cks  presented  by  such  other  member  for 
tieirtDs  on  the  next  morning,  shortly  be- 
^«*  suspending  payment,  must  account  thero- 
^  to  the  bankrupt  estate  of  such  default- 
iae  nember,  where  the  clearing  house,  in  the 
'vvisioD  of  the  clearings  made  necessary  by 
■Kb  suspension,  eliminated  and  returned  the 
cheeks  whicb  had  been  debited  against  the 
dtfaalting  member,  and  which  were  subse- 
VMotly  dishonored ;  and  this  is  no  less  true 
hecaose  the  clearing  house,  under  its  rules. 


I'OTE. — On  cerUficate  of  Btate  court  as  $how- 
*"ff  'he  pre9tnce  of  a  Federal  question — see 
•«*«  to  Clncinnatf,  P.  B.  a  &  P.  Packet  Co.  t. 
m,nte,  42a. 


might  have  called  on  its  other  members  to 
pay  pro  rata  the*  amount  of  the  checks  drawn 
upon  the  defaulting  member,  and  might  have 
treated  the  credits  in  favor  of  the  de- 
faulting meml>er  as  belonging  proportionally 
to  the  contributing  members,  since,  even  un- 
der these  rules,  a  check  which  was  a  result 
of  the  clearings  of  the  previous  day  would 
not  be  entitled  to  participation. 

[No.  137.] 

Submitted    December    12,   1905,      Decided 
February  19,  1906, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  w  aica 
affirmed  a  judgment  of  the  Circuit  Court  of 
Franklin  County,  in  that  state,  which  had 
in  turn  affirmed  a  judgment  of  the  Court 
of  Common  Pleas  of  that  county,  dismiss- 
ing an  action  by  a  trustee  in  banl^ruptcy 
to  recover  an  asset  of  the  bankrupt  estate. 
Reversed  and  remanded  for  farther  pro- 
ceedings. 

The  facts  are  stated  in  the  opinion. 

Mr,  David  F.  Pusl^  submitted  the  cause 
for  plaintiff  in  error.  Messrs.  Fred  C. 
Rector  and  Pugh  d  Pugh  were  on  the  brief : 

If  the  title  of  the  bankrupt  is  not  ques- 
tioned, and  if  the  question  is  whether  the 
property  passed  to  his  trustee  under  the 
bankrupt  act,  then  this  court  has  juris- 
diction. 

McKenna  v.  Simpson,  129  U.  S.  606,  32 
L.  ed.  771,  9  Sup.  Ct.  Rep.  365;  Cramer  v. 
Wilson,  195  U.  S.  408,  49  L.  ed.  256,  25 
Sup.  Ct.  Rep.  94;  Williams  v.  Heard,  140 
U.  S.  529,  35  L.  ed.  550,  11  Sup.  Ct.  Rep. 
885;  Dushane  v.  Beall,  161  U.  S.  513,  40 
L.  ed.  791,  16  Sup.  Ct.  Rep.  637. 

The  petition  here  recites  the  assignment 
for  the  benefit  of  creditors  under  the  state 
law,  the  insolvency  of  the  assignors,  the 
filing  of  the  petition  in  bankruptcy,  the 
adjudication  in  bankruptcy,  the  appoint- 
ment of  the  trustee, — all  of  which,  together 
with  the  allegations  about  the  transfer  and 
payment  of  the  money,  show  a  voidable 
preference,  and  that  the  petitioner  intended 
to  assert  a  right  under  the  bankrupt  law. 
All  of  this  appears  on  the  face  of  the  record, 
and  is  in  strict  conformity  with  the  rule  as 
laid  down  in  Hoyt  v.  Shelden,  1  Black,  518, 
7  L.  ed.  65;  Maxwell  v.  Newbold,  18  How. 
515,  15  L.  ed.  508,  and  in  other  subsequent 
cases. 

If  the  petition  should  be  deemed  too  gen- 
eral and  indefinite,  the  certificate  of  the 
chief  justice  of  the  supreme  court  of  Ohio 
makes  it  more  specific  and  certain,  which 
is  the  function  of  a  certificate. 

Broicn  v.  Attoell,  92  U.  S.  327,  23  L.  ed. 
511. 

It  was  not  necessary  that  the  petition 
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ter  or  by  any  legislation  existing  at  the 
time  of  the  adoption  of  the  act  to  regulate 
commerce,  under  a  contract  to  sell  and  trans- 
port such  coal  at  a  stipulated  price,  come 
within  the  requirement  of  that  act  respect- 
ing the  maintenance  of  published  rates,  and 
Its  prohibitions  against  undue  preferences 
and  discrimination  whenever,  from  any 
cause,  the  gross  sum  realized  Is  insuffldent 
to  yield  the  carrier  Its  published  freight 
rates  after  deducting  the  purchase  price  of 
the  coal  and  the  cost  of  delivery,  although 
the  contract  may  not  have  been  open  to  that 
objection  when  made. 


8*  Statutes— coBstrnctton  by  the  body 
cbargred  ^rttb  eaforceineBt.— The  pro- 
hibitions of  the  act  to  regulate  commerce 
as  to  rebates,  favoritism,  and  discrimination 
haying  been  construed  by  the  Interstate 
Commerce  Commission,  charged  with  its 
execution,  to  be  inapplicable  to  the  freight 
rates  for  coal  charged  by  Interstate  carriers 
empowered  to  mine  and  market  coal  by  their 
charters  or  by  legislation  existing  at  the 
time  of  the  adoption  of  that  act,  this  con- 
struction, which  has  long  obtained  in  prac- 
tical execution,  and  has  been  impliedly  sanc- 
tioned by  the  re-enactment  of  the  statute 
without  alteration  in  the  particulars  con- 
strued, must  be  treated  as  read  into  the 
statute. 

4«  lBjiiBctloB^«xteBt  of  relief— aren- 
eral  Injunction.— A  carrier  which  has 
been  adjudged  to  have  violated  the  act  to 
regulate  commerce  in  a  specific  particular 
may  be  restrained  from  further  like  viola- 
tions of  the  act,  but  should  not  be  enjoined 
in  general  terms  from  violating  the  act  In 
the  future  In  any  particular. 

[Nos.  24,  27.] 

Argued  October  25,  26,  1905,    Decided  Feb- 
ruary  19,  1906. 

CROSS  APPEALS  from  the  Circuit  Court 
of  th.e  United  States  for  the  Western 
Di-strict  of  Virginia  to  review  a  decree  en- 
joining an  interstate  carrier  from  violating 
prohibitioi^  of  the  act  to  regulate  commerco 
against  undue  preferences  and  discrimina- 
tions. Modified  by  enjoining  the  taking 
of  less  than  the  published  tariff  of  freight 
rates  by  means  of  dealing  in  the  purchase 
and  sale  of  coal,  and  a«  modified,  affirmed. 

See  same  case  below,  128  Fed.  59. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  VKT.  Daniel  argued  the  cause, 
and,  with  Mr.  Fred  Harper,  filed  a  brief 
for  the  New  York,  New  Haven,  &  Hartford 
Railroad  Company: 

So  long  as  a  sufficient  sum  is  realized 
from  the  sale  of  the  coal  by  the  vender-car- 
rier to  cover  its  transportation  charges, 
bearing  in  mind  that  the  contract  of  sale 
is  not  a  mere  device  to  evade  the  la^w,  there 
can  be  no  unjust  discrimination  in  the 
freight  rates. 

Haddock  v.  Delaioare,  L,  d  W,  B.  Co,  3 
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Inters.  Com.  Rep.  302;  Oowe  Bros.  v.  Lehigh 
Valley  B.  Co.  3  Inters.  Com.  Rep.  460. 

In  order  to  justify  the  court  in  consider- 
ing the  question  of  undue  or  unreasonable 
prejudice  or  disadvantage,  it  should  be  al- 
leged. 

Texas  d  P.  B.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  40  L.  ed. 
940,  5  Inters.  Com.  Rep.  405,  16  Sup.  Ct. 
Rep.  666. 

In  seeking  legislative  intent^  resort  may 
be  had  to  every  part  of  a  statute;  or,  when 
there  is  more  than  one  in  pari  materia,  to 
the  whole  system. 

KohUaaty.  Murphy,  96  U.  S.  153,  159, 

24  L.  ed.  844,  845. 

The  general  subject  and  purpose  of  the 
statute,  read  as  a  whole,  will  restrict  the 
meaning  of  general  words  in  some  portion 
of  the  statute,  in  order  to  effectuate  the 
true  legislative   intent. 

Pennington  v.  Coooe,  2  Cranch,  33,  52,  2 
L.  ed.  199,  204;  KohUaat  v.  Murphy,  supra; 
Brewer  v.  Blougher,  14  Pet.  198,  10  L.  ed. 
417;  Washington  Market  Co.  v.  Hoffman, 
101  U.  S.  112,  116,  25  L.  ed.  782,  783;  Pctn 
V.  Commercial  Nat.  Bank,  142  U.  S.  044,  35 
L.  ed.  1144,  12  Sup.  Ct.  Rep.  325;  United 
States  V.  American  Bell  Telcph.  Co.  159  U. 
S.  549,  40  L.  ed.  256,  16  Sup.  Ct.  Rep.  69; 
United  States  v.  Trans- Missouri  Freight 
Asso.  166  U.  S.  290,  320,  41  L.  ed.  1007, 
1020,  17  Sup.  Ct.  Rep.  540;  McKee  v. 
United  States,  164  U.  S.  287,  293,  41  L.  ed. 
437,  439,  17  Sup.  Ct.  Rep.  92. 

An  injunction  must  he  specific. 

16  Am.  &  Eng.  Enc.  Law,  p.  342;  2  Story, 
Eq.  861;  Spelling,  Inj.,  S  3;  Anderson,  Law 
Diet.  Injunction,  High,  Inj.,  f  1;  Bobinson 
V.  Clapp,  65  Conn.  365,  29  L.R^.  582,  32 
Atl.  939  ;^Lyon  v.  Botchford,  25  Hun,  57; 
Sullivan  v.  Judah,  4  Paige,  444;  Moat  v. 
Holbein,  2  Edw.  Ch.  188;  Laurie  v.  Laurie, 
9  Paige^  235;  Southern  P.  Co.  v.  Colorado 
Fuel  d  Iron  Co.  42  C.  C.  A.  12,  101  JFed. 
779;  Swift  d  Co.  v.  United  States,  196  U. 
S.  375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276. 

Mr.  John  VKT.  Grisc*  also  argued  the 
cause  and  filed  a  brief  for  the  New  York, 
New  Haven,  &  Hartford  Railroad  Company. 

Mr,  Randolph  Harrison  argued  the 
cause,  and,  with  Mr.  A.  B.  Long,  filed  a 
brief  for  the  Chesapeake '  &  Ohio  Railway 
Company : 

Before  the  court  will  exercise  the  power 
of  injunction,  the  bill  must  specifically  al- 
lege the  thing  or  act  to  be  restrained,  and 
the  order  must  clearly  and  definitely  put 
the  defendant  on  notice  of  what  he  "may 
or  may  not  do  without  making  himself 
liable  as  in  contempt  of  the  order." 

10  Enc.  PI.  &  Pr.  p.  923;  Warsop  v. 
Hastings,  22  Minn.  437 ;  Lyon  v.  Botchford, 

25  Hun«  57 ;  Laurie  v.  Laurie,  9  Paige,  234 ; 
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posed  of  John  Q.  Reinhard  and  Henry  A. 
Reinhard,  carry  on  a  banking  business  in 
ColnmbnB,  Ohio.  On  April  10,  1900,  the 
firm  made  a  general  assignment  under  the 
insolTent  laws  of  Ohio.  On  the  following 
day  a  petition  in  involuntary  bankruptcy 
Qoder  the  laws  of  the  United  States  was 
filed  against  the  firm,  and  on  August  10, 
1900,  it  was  adjudged  bankrupt,  and  subse- 
quently Rector,  the  plaintiff  in  error,  was 
appointed  the  trustee. 

In  a  court  of  common  pleas  of  the  state 
of  Ohio  the  trustee  began  this  suit  against 
t]ie  defendant  in  error  to  recover  the  sum  of 
$1,300,  which  it  was  subsequently  agreed 
was  only  $1,161.74.  The  petition  alleged 
tbe  adjadication  in  bankruptcy  and  the  ap- 
pointment of  the  trustee,  and  based  his 
right  to  recover  upon  the  groimd  that  on 
April  10,  1900,  the  firm  had  transferred  and 
aligned  to  the  defendant  bank,  who  had  re- 
cfived  the  same,  the  sum  of  money  sued  for, 
10]  which  it  was  ^alleged  was  the  property  of 
Reinhard  &.  Company,  and,  in  substance, 
tlie  payment  to  the  bank  was  alleged  to 
ooBstitiite  a  voidable  preference. 

The  answer  admitted  the  making  of  the 
general  assignment,  the  adjudication  of  the 
firm  as  an  involuntary  bankrupt,  and  the 
appointment  and  qualification  of  the  plain- 
tiff as  trustee.  The  other  averments  of 
tiie  petition   were  denied. 

A  trial  was  had  to  a  jury.  At  the  close 
of  the  evidence  for  the  plaintiff  the  court, 
at  the  request  of  the  defendant,  instructed 
a  verdict  in  its  favor,  and  judgment 'was 
entered  dismissing  the  action.  The  circuit 
court  of  Franklin  county  affirmed  the  judg- 
ment, which  was  thereafter  affirmed  by 
the  supreme  court  of  Ohio,  without  opinion. 
The  chief  justice  of  the  supreme  court  of 
Ohio  made,  and  the  court  caused  to  be 
filed  and  entered  on  its  journal,  the  cer- 
tificate which  is  in  the  margin.t 
11]  *It  is  contended  that  this  court  is  with- 
out jurisdiction.  The  argument  upon  which 
this  proposition  is  rested  is  this :  First.  It 
is  ttid  that  whilst,  in  the  petition,  the  right 
of  recovery  was  based  upon  the  ground  of 
fraudulent  preference,  it  was  not  disclosed 
therein  whether  the  preference  relied  upon 
was  in  violation  of  the  bankrupt  law  of  the 
United  States  or  of  the  insolvent  laws  of  the 


state  of  Ohio;  and  therefore  a  Federal 
question  was  not  raised,  as  it  was  neces- 
sary to  specially  direct  the  attention  of  the 
state  court  to  such  a  question  if  it  was  in- 
tended to  rely  upon  it.  Second.  But  even 
if  the  Federal  question  was  referred  to  in 
the  petition,  as  the  cause  of  action  stated 
in  nowise  involved  the  construction  or  valid- 
ity of  any  provision  of  the  bankrupt  act, 
therefore  there  is  no  right  to  review  under 
§  709  of  the  Revised  Statutes,  U.  S.  Comp. 
Stat.  1901,  p.  576. 

Both  these  contentions  might  well  be  dis- 
posed of  by  saying  that  the  action  was 
brought  by  a  trustee  appointed  under  the 
bankrupt  law  of  the  United  States,  seeking 
to  recover  what  was  asserted  to  be  an  asset 
of  the  bankrupt  estate  under  that  law. 
This,  therefore,  presented  a  Federal  ques- 
tion, and  the  denial  of  the  asserted  right 
vas  a  denial  of  a  right  or  title  specially 
claimed  under  a  law  of  the  United  States. 
Peck  V.  Jennesa,  7  How.  612,  12  L.  ed.  841 ; 
Barton  v.  GeileVy  108  U.  S.  161,  27  L.  ed. 
687,  2  Sup.  Ct.  Rep.  387 ;  WilliamM  v.  Heard, 
140  U.  S.  529,  35  L.  ed.  550,  11  Sup.  Ct.  Rep. 
885;  Dushane  v.  Beall,  161  U.  S.  513,  40  L. 
ed.  791,  16  Sup.  Ct.  Rep.  637;  Stanley  v. 
Schwalby,  162  U.  S.  275,  40  L.  ed.  967,  16 
Sup.  Ct.  Rep.  754.  Whether  expressions,  re- 
lied upon  in  argument,  contained  in  Cramer 
V.  Wilson,  195  U.  S.  416,  49  L.  ed.  258,  25 
Sup.  Ct.  Rep.  94,  must  be  taken  as  not  in 
harmony  with  the  previous  cases,  or  whether 
those  expressions  simply  implied  that  where 
a  right  claimed  by  a  trustee  in  bankruptcy 
in  its  final  aspect  depended  *8olely  upon  a  [412] 
state  law,  the  courts  of  the  United  States 
would  follow  the  construction  given  by  the 
highest  courts  of  the  state  to  the  state  law, 
we  do  not  deem  it  necessary  now  to  say, 
for,  without  reference  to  the  doctrine  an- 
nounced in  the  previous  cases,  and  without 
regard  to  the  import  of  the  case  of  Cramer 
V.  Wilsonj  the  contention  as  to  the  want  of 
jurisdiction  is  without  merit.  It  is  to 
be  observed  that  the  matter  certified  by  the 
supreme  court  of  Ohio  was  made  by  that 
court  a  part  of  the  record,  and,  if  it  be  con- 
sidered as  having  the  force  of  an  opinion  of 
that  court,  would  clearly  establish  the  fact 
that  the  court  had  considered  and  decided 
a  Federal  question,  which,  apart  from  other 


tOn  motion  of  the  plaintiff  in  error,  Fred  C. 
R«tor.  trustee,  this  court  orders  it  to  be  cer- 
tified and  made  part  of  the  record  in  this  case, 
tad  the  Honorable  William  T.  Spear,  chief 
jsstice  of  said  snpreme  court,  does  now  certify, 
tbat  ia  said  cause,  and  on  the  hearing  before 
this  court,  it  was  claimed,  contended,  and  al- 
leged by  the  said  plaintiff  In  error  that,  on 
tbe  10th  day  of  April,  a.  d.  1900,  Reinhard  & 
Company,  a  partnership,  by  deeds  of  Its  In- 
dividnal  member'*,  committed  nn  act  of  banlc- 
nptcy.  to  wit :  made  a  general  assignment  for 
200  U.  8. 


the  benefit  of  creditors;  that  on  the  11th  day 
of  April,  A.  D.  1900,  a  petition  in  banlcruptcy 
was  filed  in  the  district  court  of  the  United 
States  of  the  southern  district  of  Ohio,  eastern 
division ;  that  on  the  10th  day  of  August,  a.  n. 
1900,  said  Reinhard  &  Company  were,  by  said 
court,  adjudged  bankrupt,  and  on  September 
13,  A.  D.  1900,  said  plaintiff  In  error  was  ap- 
pointed trustee  thereof;  that  on  the  10th  day 
of  April,  A.  D.  1900,  said  Reinhard  &  Company, 
then  bring,  to  the  l«now!edBe  of  the  defondnnt 
in  error,  insolvent,  assigned  and  transferred  to 
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considerations,  would  obviously  give  juris- 
diction. But  even  if  the  action  of  the  court 
be  treated  as  not  an  opinion,  but  a  mere 
certificate,  the  same  result  would  follow. 
It  is  elementary  that  the  certificate  of  a 
court  of  last  resort  of  a  state  may  not  im- 
port a  Federal  question  into  a  record  where 
otherwise  such  question  does  not  arise;  it 
is  equally  elementary  that  such  a  certifi- 
cate may  serve  to  elucidate  the  determi- 
nation whether  a  Federal  question  exists. 
Applying  this  principle,  we  think,  as  the 
suit  was  brought  by  a  trustee  in  bankruptcy 
in  virtue  of  the  power  and  authority  con- 
ferred upon  him  by  a  law  of  the  United 
States,  the  certificate  makes  clear  the  fact, 
if  it  were  otherwise  doubtful,  that  rights 
under  the  bankrupt  law  were  relied  upon 
and  passed  upon  below.  And  as,  this  being 
true,  the  rif»ht  of  the  trustee  in  bankruptcy 
to  recover  thus  depended  upon  a  law  of  the 
United  States,  there  was  clearly  jurisdic- 
tion within  the  purview  of  S  709  of  the  Re- 
vised Statutes,  U.  S.  Comp.  Stat.  1001,  p. 
676.  Nutt  v.  Knut,  200  U.  S.  12,  ante,  348, 
26  Sup.  Ct.  Rep.  216. 

Coming  to  the  merits,  we  premise  that  if 
the   court  below   had   found   the   facts   we 
should  be  bound   thereby.     Here,   however, 
as  we  have  seen,  the  court  below  did  not 
find  the  facts,  but  instructed  a  verdict  for 
the  defendant,  being  of  the  opinion  that,  up- 
on no  view  of  the  evidence,  was  there  a  case 
made  which  would  have  justified  «  verdict 
for  the  plaintiff.     This  raises  a  question  of 
law,  which  is  this:     Was  the  evidence  such 
as  would  have  justified  the  jury,  under  any 
£413]  reasonable   view  thereof,    to   'find  for   the 
plaintiff?    In  other  words.  Was  there  suffi- 
cient evidence  to  w&rrant  the  submission  of 
the  case  to  the  jury?    This  brings  us  to  con- 
sider  the   evidence,   in   order   to  ascertain 
what    inferences,    one    way    or    the    other, 
might  reasonably  have  been  drawn  by  the 
jury  therefron^. 

Outside  the  testimony  of  the  trustee  as 
to  the  insolvency  of  the  bankrupt  estate, 
the  only  evidence  introduced  was  the  tes- 
timony of  John  Field,  manager  of  the  Co- 
lumbus   Clearing    House    Association.      By 


that  testimony  the  following  facts  were  dis- 
closed : 

Prior  to  the  bankruptcy  of  Reinhard  k 
Company  that  firm  carried  on  a  banking 
business  in  the  city  of  Columbus,  Ohio,  and 
the  firm,  as  well  as  the  City  Deposit  Bank 
Company,    were   members    of   the    elearii^ 
house  association.     In  order  to  accomplish 
the   purpose   of   its  existence   the   cleanup 
house  association  was  an  agent,  for  a  lim- 
ited purpose,  of  the  banks  composing  the 
association;    that  is,  its  duty  was  to  dear 
or  balance  daily  the  claims  of  the  respee> 
tive  banks,  one  against  the  other,  resnltiof? 
from  the  checks  drawn  upon  and  held  by 
the    different    members.     The    only    souree 
from    which    the    association    derived    the 
means  to  carry  on  its  operations  was  from 
assessments  upon  the  members,  which  verv 
made  solely  for  the  purpose  of  paying  rent, 
salaries,  and  similar  expenditures.     To  ef- 
fect the  clearings  each  member  of  the  asso- 
ciation, on  banking  days,  sent  to  the  clear- 
ing house,  at  a  specified  hour,  the  ebe^^s 
held  by  it  against  other  banks.    The  checks 
sent  by  each  member  were  considered  as  re- 
maining the  property  of  the  member,  th« 
association  being  simply  an  agent  for  col- 
lection.    Where  the  sum  of  the  checks  pre- 
sented by  one  bank  exceeded  the  sum  of  the 
checks  against  it  presented  by  other  mem- 
bers of  the  association,  that  bank  had.  of 
course,  a  credit  balance.     Where  the  check* 
presented  by  a  particular  bank  against  other 
banks  were  less  than  the  sum  of  the  checV^ 
against  it  presented  by  other  banks,  that 
bank  had  a  debit  balance.     W^here  a  hank 
was  entitled  to  a  credit  or  payment  oorrr* 
spending  to  the  excess  which  the  sum  of  the 
cliecks    presented    by    it   exceeded    the   *uin 
*of    the    checks    against    it,    the    clearin::] 
house  paid  that  bank  the  difference  by  draw- 
ing its  check  upon  one  or  more  of  the  de(*tiir 
banks;    and   each    member    constituted    th^ 
manager  of  the  association  its  agent  to  drs« 
a  check  or  checks  upon  such  member  for  anv 
balance  found  to  be  due  by  that  member. 

In  making  the  clearings  on  April  9,  iww, 
the  day  before  the  assignment  of  Reinhard  k 
Company,  the  checks  presented  against  that 


th«»  defendant  In  error.  The  City  Deposit  Bank 
Company,  and  that  the  said  last-named  com- 
pany then  and  there  received  from  said  Rein- 
hard  &  Company,  the  sum  of  $1,161.74  of  mon- 
eys belonging  to  ^Id  Relnhard  k  Company; 
that  said  assignment  and  transfer  was  an  un- 
lawful preference,  given  to  the  said  defendant 
In  error,  and  violated  the  provisions  of  i  60a 
and  fOOb  of  the  United  States  bankrupt  law; 
that  it  became  and  was  material  to  the  said 
cause  for  this  court  to  determine  whether  the 
said  sum  of  $1,101.74  was  so  assigned  and 
transferred;  whether  It  was  an  unlawful  pref- 
erence ;  whether  It  was  a  violation  of  said  f  60o 
and  {  006  of  the  said  bankrupt  law :  and  wheth- 
er the  said  plaintiff  In  error,  nnder  said  law, 
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was  entitled  to  have  the  said  assignment  a»4 
transfer  set  aside  and  declared  ouil  and  loM. 
and  to  have  a  judgment  and  order  for  the  n^ 
covery  of  said  money  against  said  deff-oda&t 
in  error;  that  the  decision  of  this  court  vat 
adverse  to  the  claims  and  contentions  of  tt^ 
said  plaintiff  in  error,  in  this :  that  said  court 
decided  that  said  assignment  and  tran«frr  oi 
said  sum  of  $1,161.74  was  not  an  anIavfvJ 
preference.  In  violation  of  the  said  prorichni 
of  the  bankrupt  law,  and  that  the  said  |>'ils- 
tlff  in  error  was  not  deprived  of  any  rlsbt  as- 
der  said  law,  and  was  not  entitled  to  hstv 
said  assignment  and  transfer  set  s«i.de.  i->d  '  > 
recover  the  said  sum  of  $1,161.74  from  «M 
defendant  in  error. 
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inn  in  the  dealings  exceeded  the  checks 
presented  by  it  against  other  banks  by 
$1,161.74;  that  is,  Reinhard  &  Company,  as 
a  result  of  the  clearing,  was  indebted  in 
that  unoont.  On  the  same  day  the  City 
Deposit  Bank  presented  in  the  clearings 
checks  drawn  upon  other  banks  which  ex- 
oeded  by  $10,245.63  the  amount  of  the 
checks  presented  against  that  bank ;  in  otWer 
vT>rds,  as  a  result  of  the  clearings  it  was 
atitled  to  receive  the  amount  of  money 
just  stated.  In  payment  of  the  balance 
tbe  clearing  house  gave  to  the  City  Deposit 
Eaak  a  chedc  on  Reinhard  &  Company  for 
the  snni  due  by  that  firm,  viz.,  $1,161.74, 
aiKi  a  check  upon  the  Capital  City  Bank 
for  $9,083.89.  There  was  nothing  in  the 
eridence  to  show  upon  what  bank  the  checks 
were  drawn  which  were  held  by  the  City 
Deposit  Bank  on  April  9,  and  which  it  pre- 
^ted  for  clearing  on  that  day,  nor  was 
tl)ere  anything  in  the  evidence  to  show 
cpoD  what  banks  the  checks  were  drawn 
»hicli  were  presented  by  Reinhard  &,  Com- 
panT  for  clearing  on  the  same  day.  The 
cheek  of  the  clearing  house  on  Reinhard  & 
Company  for  the  balance  due  by  that  firm 
ID  tbe  clearings,  and  which,  as  we  have 
said,  was  given  to  the  City  Deposit  Bank, 
was  not  on  that  day  presented  by  the  City 
Deposit  Bank  on  April  9,  and  which  it  pre- 
pavment  On  the  contrary,  the  City  De- 
poMt  Bank  held  the  clearing  house  check 
mtil  the  next  day.  When,  on  the  morning 
of  the  10th  of  April,  the  City  Deposit 
Bank  presented  its  checks  for  clearing,  it 
treated  the  clearing  house  check  on  Rein- 
hard k  Company  as  being  entitled  to  par- 
ticipate in  the  clearing,  and  included  it  in 
the  checks  presented  for  that  purpose. 
On  the  morning  of  April  10,  the  checks,  as 
IQpresated  to  the  ^clearing  house  by  the 
City  Deposit  Bank,  •  including  the  clearing 
hoase  check,  exceeded  the  amount  of  the 
cheeks  presented  against  it  by  other  banks 
ii  the  sum  of  $4,875.98 ;  and  the  clearing 
house  gave  to  the  City  Deposit  Bank  its 
check  on  the  Deshler  National  Bank  for 
that  sum.  On  that  day  the  checks  pre- 
Koted  by  Reinhard  &,  Company  against 
other  banks  aggregated  $2,132.19,  whilst 
the  diecks  against  it  presented  by  other 
haaks  amounted  to  $6,369.30,  leaving  a 
hilance  due  by  Reinhard  &,  Company  in  the 
eletring  of  $4,237.11.  Shortly  after  the 
dearing  was  made  it  developed  that  Rein- 
^vd  4  Company  had  made  a  general  as- 
nfnment  for  the  benefit  of  their  creditors 
ud  had  suspended  payment,*  and  as  a  re- 
mt,  of  course,  it  was  certain  that  the  firm 
of  Beinhard  4  Company  would  not  meet 
its  obligationa.     The  rules  of  the  clearing 
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house  had  provided  for  such  a  contingency 
as  follows: 

"In  case  of  failure  to  respond  prompt- 
ly to  the  checks  of  the  manager,  on  the 
part  of  any  member  of  the  association,  they 
shall  be  immediately  returned  to  the  mana- 
ger, who  shall  call  upon  the  other  banks  or 
bankers  to  make  up  the  sum  for  which  pay- 
ment has  been  refused  in  proportion  to  the 
amount  of  checks  upon  the  defaulting  mem- 
ber sent  into  the  clearing  house  at  the  pre- 
ceding settlement,  which  sums  so  furnished 
or  contributed  shall  constitute  claims  in 
the  hands  of  the  responding  members  re- 
spectively against  the  defaulting  members, 
and  it  is  hereby  agreed  that  the  checks  re- 
ceived from  the  clearing  house  by  the  de- 
faulting members  shall  be  delivered,  if 
required,  to  the  member  owning  the  same, 
without  mutilation ;  the  agency  of  the  clear- 
ing house  in  the  matter,  it  is  understood, 
is  only  as  a  trustee,  and  in  no  case  is  the 
association  to  be  held  responsible  for  any 
loss  that  may  occur.** 

All  the  checks  drawn  against  Reinhard  & 
Company,  and  which  figured  in  the  morn- 
ing settlement,  were  returned  to  the  clear- 
ing house  with  the  information  that  Rein- 
hard &,  Company  had  failed.  The  clearing 
house  thereupon  revised  the  previous  set- 
tlements by  deducting,  wherever  appearing, 
the  credits  which  had  been  given  for  checks 
drawn  on  Reinhard  &  Company,  *which  had  [4 16] 
been  presented  by  other  banks,  and  changed 
the  balances  to  correspond  with  such  de- 
ductions., and  the  dishonored  checks  were 
returned  to  the  respective  banks.  Having 
thus  returned  all  the  checks  which  had  been 
presented  against  Reinhard  &  Company  on 
that  morning,  the  entire  sum  which  had  been 
collected  on  the  checks  sent  to  the  clearing 
house  by  Reinhard  &.  Company  on  the  same 
morning  for  the  purpose  of  the  clearing, 
viz.,  $2,132.19,  remained  in  the  hands  of 
the  clearing  house  without  any  debit  against 
it.  Being  thus  in  possession  of  the  sum 
referred  to,  the  manager  testified  that  he 
paid  $970.45  thereof  to  the  Commercial 
Bank  and  the  balance  of  $1,161.74  to  the 
City  Deposit  Bank.  With  a  view  of  making 
the  payment  to  the  last-named  bank,  the 
manager  went  to  the  office  of  the  City  De- 
posit Bank.  Conflicting  versions  were  given 
of  what  todk  place  at  the  interview,  which 
was  had  with  an  ofl^r  of  the  City  Deposit 
Bank  named  Jennings.  The  manager  at 
first  testified : 

"I  told  him  that  the  Reinhards  had 
failed,  and  that  his  check  had  been  returned, 
and  that  I  had  a  balance  due  Reinhard  & 
Company,  and  that  I  would  substitute  a 
check  on  the  Capital  City  Bank  for  this 
check  on  Reinhard,  which  had  been  re- 
turned.   Mr.  Jennings  said  that  he  would — 
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I  think  he  said  he  would  telephone  Mr. 
Outhwaite,  and  if  it  was  all  right  he  would 
return  my  check, — ^the  Reinhard  check.   .   ." 

Subsequently,  referring  to  checks  which 
the  witness  had  carried  to  the  City  De- 
posit Bank  to  give  to  that  bank  in  ex- 
change for  the  prior  check  of  $4,875.98,  he 
said: 

"It  runs  in  my  mind  .  .  .  that  I 
told  him  that  I  wanted  to  substitute  those, 
and  that  he  asked  me  what  for,  and  I  told 
him  not  to  ask  any  questions, — I  am  not 
sure  about  that, — ^that  I  wanted  to  substi- 
tute those  checks.*' 

Certain  it  is,  however,  that  the  manager 
took  up  the  check  for  $4,875.98  drawn  on 
the  Deshler  Bank,  which  had  been  given 
to  the  City  Deposit  Bank  in  discharge  of 
the  credit  balance  in  its  favor  as  the  result 
of  the  previous  clearing  of  that  day,  and 
substituted  for  it  a  check  for  $3,714.24, 
[417]  drawn  on  the  Deshler  ^National  Bank,  and 
in  addition  gave  a  check  drawn  on  the  Capi- 
tal City  Bank  for  $1,161.74,  the  exact 
amount  of  the  clearing  house  check  which 
had  been  thrown  out  of  the  clearings. 

Analyzing  these  facts  for  the  purpose  of 
arriving  at  the  inferences  which  may  rea- 
sonably be  deduced  from  them,  this  plainly 
results:  When,  on  the  morning  of  April 
10,  1900,  as  the  result  of  the  failure  of 
Reinhard  &  Company,  the  clearings  of  that 
day  required  revision,  the  clearing  house 
having  received  bajck  the  checks  drawn  on 
Reinhard  &  Company  which  it  had  cleared 
for  its  members  that  morning  made  new 
settlements  with  those  members  based  up- 
on deductions  from  the  original  settlements 
of  the  sum  of  the  checks  which  had  been 
put  in  the  clearings  on  that  morning  and 
were  afterwards  dishonored.  The  result  of 
each  new  settlement  was  that  the  amount 
due  to  the  member  was  reduced  or  the  in- 
debtedness shown  on  the  original  settle- 
ment was  increased,  according  as,  by  the 
original  settlement,  the  member  was  a 
creditor  of  or  a  debtor  in  the  clearing;  and, 
as  a  necessary  consequence  of  the  new  set- 
tlements having  eliminated  all  the  debits 
against  Reinhard  &  Company,  the  clearing 
house  held,  as  the  property  of  that  firm, 
the  proceeds  of  the  checks  on  other  banks 
which  that  firm  had  sent  for  clearing  on 
that  morning. 

The  statements  of  the  manager  as  to 
what  was  done  with  the  clearing  house 
check  which  had  been  put  in  the  clearings 
by  the  City  Deposit  Bank  are  not  perfectly 
clear.  In  one  aspect  he  returned  that  check 
to  the  City  Deposit  Bank  as  he  had  re- 
turned the  other  dishonored  checks,  and 
then  gave  to  the  City  Deposit  Bank  a  check 
for  the  amount  due  it  on  the  revision  of 
the  clearing  ($3,714.24),  and  also  delivered 
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a  check  for  $1,161.74,  to  take  up  the  dis- 
honored clearing  house  check-  In  another 
aspect  the  same  result  was  brought  about 
without  any  return  of  the  dishonored  check 
The  mere  form  of  the  transaction,  however, 
does  not  affect  its  nature.  The  payment  out 
of  this  fund  by  the  manager,  in  part  to  the 
City  Deposit  Bank  and  in  part  to  another 
bank,  therefore  amounted  simply  to  *this:[418] 
that  in  the  revision  of  the  clearings,  al- 
though the  clearing  hoiise  eliminated,  and 
returned  the  checks  which  had  been  debited 
against  Reinhard  &  Company,  and  were  sub* 
sequently  dishonored,  it  retained  and  ap* 
propriated  the  credits  arising  from  the 
checks  put  in  by  Reinhard  &  Company  for 
the  purpose  of  the  clearing  of  the  morning. 
Having  thus  appropriated  those  credits,  it 
used  them  pro  tanto  to  pay  the  clearing 
house  check  on  Reinhard  &  Company  held 
by  the  City  Deposit  Bank  as  the  result  of 
the  clearings  of  the  previous  day.  But 
as  the  clearing  house  had  received  tho 
checks  from  Reinhard  &  Company  on  the 
morning  of  April  10,  1900,  for  the  purpose 
of  making  the  clearing  on  that  day, 
such  agent  was  without  power,  after  re- 
turning to  the  banks  which  had  prcsr^ted 
the  same,  the  checks  debited  against  the 
firm,  to  hold  on  to  the  credits  of  Rsinhard 
&  Company,  and  treat  them  as  subject  to 
be  appropriated.  Indeed  when  the  infer- 
ences from  the  proof  are  thuj  accurately 
fixed  it  is  apparent  that  the  transaction 
was  in  substance  like  the  one  which  was 
held  by  this  court  in  Tardlcy  v.  Phlller,  167 
U.  S.  344,  42  L.  ed.  192,  17  Sup.  Ct.  Rep. 
835,  to  be  a  misappropriation,  and  besides 
to  constitute  a  fraudulent  preference  within 
the  meaning  of  the  national  banking  act. 
The  result,  however,  of  tho  proof  would 
not  be  different,  even  if  it  be  conceded  that, 
under  the  rule  as  to  'clearings,  which  we 
have  quoted,  the  clearing  hou^e  would  have 
had  the  power,  upon  the  default  of  one  of  its 
members,  simply  to  call  upon  the  other  mem- 
bers to  pay  in  a  pro  rata  proportion  of  the 
amount  of  the  check  or  checks  which  had 
been  drawn  upon  the  defaulting  member, 
and  to  treat  the  credit  standing  in  the  clear- 
ing in  favor  of  the  defaulting  member  as 
belonging  proportionately  to  the  contribu- 
ting members.  We  say  this  because  even 
under  such  hypothesis  the  .clearing  house 
check  held  by  the  City  Deposit  Bank  would 
not  have  been  entitled  to  so  participate. 
That  check  was  the  result  of  the  clearings 
of  the  previous  day;  and,  under  the  hypoth- 
esis as  to  the  leaning  of  the  rule  in  which 
we  have  indulged,  tho  holder  was  only  en- 
titled to  obtain  fayni«»nt,  pro  rata,  from 
those  who  had   presented  checks   *against[419] 
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Rdnhard  k  Company  in  the  clearing  where- 
in the  chedc  wa«  jjiven. 

Was  the  receipt  and  appropriation  of  the 
$1,161.74  by  the  City  Deposit  Bank  a  pref- 
erence within  the  bankruptcy  law?    is,  then, 
the  question.    It  is  said  that  it  was  not, 
because,  to  constitute   a   preference   under 
that  law,  the   transfer   or   payment   must 
hare  been  the  act  of  the  bankrupt.     West- 
em  Tie  d  Timber  Co.  v.  Brown,  196  U.  S. 
501  49  L.  ed.  571,  25  Sup.  Ct.  Rep.  339. 
Here  it  is  insisted  that  it  cannot  be  so  held, 
b«ause  there  was  nothing  in  the  proof  war- 
rsoting  the  implication  that  the  firm  au- 
thorized or   ratified   the   misappropriation, 
or  that  the  clearing  house  was  the  agent  of 
the  firm  when  it  made  such  misappropria- 
tion.   The  latter   proposition   rests   on  the 
eootcntion  that  whatever  agency  the  associ- 
atioo  possessed  in  virtue  of  its  authority 
io  make  clearings  was  revoked  by  the  fact 
of  the  voluntary  assignment  made  by  Rein- 
hard  k  Company  before  the  money  was  ap- 
propriated    to     the     City     Deposit    Bank. 
V\hilst  it  may  be  conceded  that  these  prop- 
o€itiona  are  well   founded,  it  does  not  fol- 
kv  that  the  inferences  deducible  from  the 
cridence   did    not    warrant    the    conclusion 
that,  under  the  bankrupt  law  of  the  United 
States,  there  was  a  du^  on  the  part  of  the 
City  Deposit  Bank  to  pay  over  to  the  trus- 
tef  the  sum  received  by  it  of  the  funds  of 
Keinhaxd   k    Company    deposited   on    April 
10.  1900,  with  the  clearing  house  for  the 
porposes    of    the    clearing    of    that    date. 
From  the  inferences,  which  we  have  stated 
Tpre  properly  deducible  from  the  evidence, 
it  follows  that  the  jury  would  have  been 
amply  justified  in  finding  that  the  clearing 
house  had  made  a  wrongful  disposition  of 
a  trust  fund  in  favor  of  the  City  Deposit 
Buk,  which  institution  had  notice,  either 
letoal  or  constructive,  of  the  misappropria- 
tion-   Vi'tateni  Tie  d  Timber  Co.  v.  Brotm, 

WpTtt. 

We  interpret  the  certificate  of  the  su- 
preme court  of  Ohio  as  establishing  that 
that  court  did  not  rest  its  affirmance  of  the 
jadgmoit  rendered  by  the  trial  court 
against  the  trustee  upon  the  mere  techni- 
fjl  ground  that  the  petition  counted  upon 
a  Ttiidable  preference,  and  there  could  not 
l]be  a  recovery  unless  *the  facts  constituted 
such  preference,  even  although  the  evidence 
justified  the  inference  that  the  money  which 
the  City  Deposit  Bank  received  from  the 
dcaring  house  association,  under  the  cir- 
cumstances we  have  stated,  was  the  prop- 
erty of  Keinhard  &  Company,  which  the 
bank,  by  operation  of  the  bankrupt  law, 
vas  obliged  to  account  for  to  the  bankrupt 
estate.  We  so  conclude,  because  the  su- 
preme court  of  Ohio  not  only  certified  that 
itidedaion  ''wa3  adverse  to  the  daima  and 
^  U.  8.  U.  8..  Book  50. 


contentions  of  the  said  plaintiff  in  error, 
in  this:  that  said  court  decided  that  said 
assignment*  and  transfer  of  said  sum  of 
$1,161.74  was  not  an  unlawful  preference, 
in  violation  of  the  said  provisions  of  the 
bankrupt  law;"  but  in  addition,  moreover, 
certified  that  the  case  was  decided  against 
the  trustee,  because,  under  the  facts  proved, 
the  trustee  "was  not  deprived  of  any  right 
under  said  (bankrupt)  law,  and  was  not 
entitled  to  have  said  assignment  and  trans- 
fer set  aside,  and  to  recover  the  said  sum 
of  $1,161.74  from  said  defendant  in  error." 
The  judgment  of  the  Supreme  Court  9f 
Ohio  must  be  reversed  and  the  cauAe  be  re- 
manded to  that  court  for  further  proceed- 
ings, not  inconsistent  with  this  opinion. 


FRED  C.  RECTOR,   Trustee  of  Reinhard 
&  Company,  Plff.  in  Err., 

V. 

COMMERCIAL  NATIONAL  BANK. 
(See  S.  C.  Reporter's  ed.  420--424.) 


BaBkmpteT— assets  of  bankrupt  estate* 

— A  bank  which  receives  from  a  clearing 
house  association  the  proceeds  of  checks  pre- 
sented for  clearing  by  a  member  shortly  before 
suspending  payment  cannot  escape  liabilitj 
to  account  to  the  estate  In  bankruptcy  of  the 
defaulting  member,  where  the  clearing  house, 
in  revising  the  day's  clearings  because  of 
such  suspension,  eliminated  and  returned  the 
checks  which  had  been  debited  against  the  de- 
faulting member,  on  the  theory  that,  under 
the  doctrine  of  rescission  and  following  of 
trust  funds,  the  bank  had  the  right  to  ap- 
propriate any  property  of  the  defaulting  mem- 
ber and  apply  It  to  the  reduction  Of  an  ad- 
vance of  currency  made  on  that  day, — es- 
pecially where  such  currency  was  paid  out 
by  such  defaulting  member  over  its  counters 
to  Its  customers. 

[No.  138.] 

Submitted    December    12,     1905.    Decided 
February  19, 1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
of  Franklin   County,  in  that  state,  which 
had  in   turn   affirmed  a  judgment  of   the 
Court  of  Common  Pleas  of  that  county,  dis- 
missing an  action  by  a  trustee  in  bank- 
ruptcy to  recover  an  asset  of  the  bankrupt 
estate.    Reversed  and  remanded  for  further 
proceedings. 
The  facts  are  stated  in  the  opinion. 
Mr.  David  F.  Push  submitted  the  cause 
for    plaintiff    in    error.      Messrs.    Fred    O. 
Rector  and  Pugh  d  Pugh  were  on  the  brief: 
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It  may  be  that,  upon  the  face  of  tbe  pe- 
tition,  the  Federal  question  appears  in  lan- 
guage that  may  be  called  general.  A 
reference  to  the  certificate  shows  that  it 
makes  more  specific  what  may  be  other- 
wise general.  The  certificate  may  be  relied 
upon  for  this  purpose. 

Parmelee  v.  Lawrence,  11  Wall.  36,  20  L. 
ed.  48;  Lawler  v.  Walker,  14  How.  149,  14 
L.  ed.  364 ;  Braum  v.  Atwell,  92  U.  S.  327, 
23  L.  ed.  511. 

The  trustee  had  title  to  the  money,  which 
was  given  to  the  defendant  bank  without 
authority,  because  it  was  the  money  of 
Reinhard  k.  Company,  and,  by  virtue  of  the 
bankruptcy  act^  the  title  passed  to  the 
trustee  upon  the  adjudication  of  Reinhard 
k  Company  as  bankrupts.  This  fact  dis- 
tinguishes Cramer  v.  Wilson,  195  U.  S.  408, 
49  L.  ed.  256,  25  Sup.  Ct.  Rep.  94. 

Where  a  state  court  decides  against  the 
claim  of  the  assignee  in  bankruptcy  to  cer- 
tain of  the  bankrupt's  property  under  U.  S. 
Rev.  Stat.  8  5044,  the  decision  is  against 
a  right  or  title  claimed  under  the  statute 
of  the  United  States  within  the  meaning  of 
U.  S.  Rev.  Stat.  |  709,  U.  S.  Comp.  Stat. 
1901,  p.  575,  and  its  judgment  is  subject 
to  review  by  the  Supreme  Court  of  the 
United  States. 

Williama  v.  Heard,  140  U.  S.  529,  35  L. 
ed.  550,  11  Sup.  Ct.  Rep.  885. 

This  court  considered  the  question  as  to 
whether  a  judgment  and  execution  might  be 
held  to  have  been  a  preference  committed 
by  a  bankrupt  so  as  to  amount  to  a  viola- 
tion of  the  bankrupt  act  in  Wilson  Bros.  v. 
Nelson,  183  U.  S.  191,  46  L.  ed.  147,  22  Sup. 
Ct.  Rep.  74,  and  Thompson  v.  Fairbanks, 
196  U.  S.  516,  49  L.  ed.  577,  25^  Sup.  Ct. 
Rep.  306. 

•  If  a  Federal  question  is  fairly  presented 
by  the  record,  and  its  decision  is  actually 
necessary  to  the  determination  of  the  case, 
a  judgment  which  rejects  the  claim,  but 
avoids  all  reference  to  it,  is  as  much  against 
the  right,  within  the  meaning  of  S  709  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  575),  as  if  it  had  been  specifically 
referred  to  and  the  right  directly  refused. 

Chapman  v.  Qoodnow  {Chapman  v. 
Crane)  123  U.  S.  540,  548,  31  L.  ed.  235, 
238,  8  Sup.  Ct  Rep.  211. 

Mr,  F.  F.  D.  Albery  submitted  the  cause 
for  defendant  in  error: 

It  has  been  frequently  decided  that  mere 
questions  of  construction,  either  of  Federal 
or  state  laws,  will  not  be  considered  unless 
the  question  of  their  validity  is  involved. 

Choteau  V.  Marguerite,  12  Pet.  507,  9  L. 
ed.  1174;  Cook  County  v.  Calumet  d  C. 
Canal  d  Dork  Co.  138  V.  S.  635,  34  L.  ed. 
1110,  11  Sup.  Ct.  Rep.  435;  Osborne  v. 
FloHda,  164  U.  S.  650,  41  L.  ed.  586,  17 
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Sup.  Ct.  Rep.  214;  Cameron  v.  Unittd 
States,  146  U.  S.  533,  36  L.  ed.  1077,  13 
Sup.   Ct.  Rep.   184. 

It  was  not  the  intention  to  give  a  gen- 
eral review  of  all  questions  of  law  and  fact 
involved. 

Clipper  Min.  Co,  v.  Eli  Min.  d  Lemd  Co, 
194  U.  S.  220,  48  L.  ed.  944,  24  Snp.  Ct- 
Rep.  632;  Dower  v.  Richards,  151  U.  S. 
658,  38  L.  ed.  305,  14  Sup,  Ct  Rep.  452; 
Egan  V.  Hart,  165  U.  S.  188,  41  L.  ed.  680, 
17  Sup.  Ct.  Rep.  300;  Thayer  v.  Sprat  t,  189 
U.  S.  346,  47  L.  ed.  845,  23  Sup.  Ct  Rep. 
576. 

This  decision  of  the  state  court  ia  ftnaL 

Kaufman  v.  Tredway,  195  U.  8.  271,  4B 
L.  ed.  190,  25  Sup.  Ct  Rep.  33. 

Even  if  the  decision  of  the  Rtate  court 
undertakes  to  constr  le  a  Federal  statute, 
that  does  not  give  jurisdiction. 

Kennard  v.  Nebraska,  186  U.  S.  304,  4« 
L.  ed.  1175,  22  Sup.  Ct.  Rep.  879. 

The  bankrupt's  trustee  in  bankruptcy, 
therefore,  obtains  no  right  title,  or  priri- 
lege,  as  such,  under  the  various  provisioM 
of  the  statute.  His  rights  can  be  worked 
out  under  the  state  law  just  as  well  {Me- 
Kenna  v.  Simpson,  129  U.  S.  506,  32  L.  ed 
771,  9  Sup.  Ct  Rep.  365).  He  ia  simplr 
an  intermediary  and  factor  of  the  eonrt 
appointed  for  the  purpose  of  adminifteriog 
the  estate  according  to  the  statute.  Ia 
this  case  there  was  never  any  questioo  as 
to  his  right  to  make  the  claim  wliieh  hs 
made.  N6  right,  title,  or  privilege  was  ever 
denied  him.  The  record  must  show  that 
he  has  be^i  deprived  of  some  title,  right, 
privilege,  or  immunity  secured  to  bin  by 
the  Constitution  of  the  United  States, 
which  was  specially  set  up  or  <*l*iiiH  tm 
the  state  court 

Kennard  v.  Nebraska,  supr^ 

If  he  failed  to  make  out  his  ease  to  tbe 
satisfaction  of  the  state  courts,  that  was  a 
mere  matter  of  failure  of  proof,  or,  poe- 
sibly,  a  failure  oi  the  state  courts  to  prop- 
erly understand  and  apply  the  law  to  tJbc 
facts;  but  that  is  very  far  from  brinfiair 
the  case  within  the  provisions  of  V.  S.  Rpt. 
Stat  8  709  (U.  S.  Comp.  SUt  1901.  ^ 
575 ) ,  and  there  was  no  decision  at  any  tims 
"against  the  right  especially  set  up  or 
claimed;" 

Cramer  v.  Wilson,  195  U.  8.  409,  49  L 
ed.  257,  25  Sup.  Ct.  Rep.  94. 

The  question  whether  any  conteyanc*. 
etc.,  was  in  fact  made  with  intent  to  de- 
fraud creditors,  when  passed  upon  ia  thf 
state  court,  is  not  one  of  a  Federal  natnr*^ 

Thompson  v.   Fairbanks,   196  U.   S.  51<t 
523.  49  L.  ed.  577,  685.  25  Sup.  Ct  Rep 
306:   McKenna  v.  Simpson,* supra ;  Crmmfr 
V.    Wilson,   195  U.   S.  408,   49   L.  ed.  25*, 
25  Sup.  Ct.  Rep.  94. 
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Tht  record  most  show  that  a  Federal 
question  was  raised  in  the  state  court  in  the 
Kilmer  in  which  a  question  of  that  nature 
should  be  raised  by  the  state  practice. 

Saytrard  v.  Denny,  158  U.  S.  180,  39  L. 
ed.  Ml,  15  Sup.  Ct  Rep.  777. 

Whatever  the  question  is,  it  must  be 
nised  before  the  judgment  of  the  supreme 
conn  of  the  state,  and  if  it  relates  to  a 
title,  rights  privilege,  or  immunity,  it  must 
be  specially  set  up. 

Yasoo  d  M.  Valley  R.  Co.  v.  Adams,  180 
C,  S.  1,  45  L.  ed.  395,  21  Sup.  Ct.  Rep.  240; 
Turner  r.  Richardson,  180  U.  S.  87,  45  L. 
ed  438,  21  Sup.  Ct.  Rep.  295. 

It  cannot  be  raised  for  the  first  time  in 
the  assignments  of  error. 

Joeobi  V.  Alabama,  187  U.  S.  133,  47  L. 
ed.  106,  23  Sup.  Ct.  Rep.  48;  Johnson  v. 
XoD  York  L.  Ins.  Co.  187  U.  S.  491,  47  L. 
ed.  273,  23  Sup.  Ct.  Rep.  194. 

MoreoTer,  the  record  must  show  that  the 
awe  in  the  state  court  **tumed  on  the  Fed- 
eral question"  which  was  passed  upon. 

Detroit  City  R.  Co.  v.  Outhard,  114  U. 
8.  136,  29  L.  ed.  118,  5  Sup.  a.  Rep.  811; 
-Vew  York  C.  d  E.  R,  R.  Co.  v.  New  York, 
186  U.  S.  269,  46  L.  ed.  1158,  22  Sup.  Ct. 
Rep.  916. 

The  Federal  character  of  the  suit  must 
appear  in  the  plaintiff's  own  statement  of 
his  claim. 

Houston  d  T.  C.  R.  Co.  v.  Texas,  177  U. 
S.  78,  44  L.  ed.  680,  20  Sup.  Ct.  Rep.  645. 

To  constitute  a  fraudulent  preference, 
tbere  must  be  mutual  understanding  be- 
tween the  bankrupt  and  the  creditor;  there 
mist  be  the  intent  to  prefer  and  the  intent 
to  receive  a  preference ;  the  preference  must 
be  fraudulent;  the  effect  of  it  must  be  to 
work  a  fraud ;  the  relation  of  creditor  and 
debtor  must  exist;  there  must  have  been 
•etoal  insolvency  on  the  part  of  the  bank- 
rapt;  the  fact  of  the  insolvency  must 
iiAte  been  known  to  the  creditor;  and  the 
dfbt  must  have  been  an  antecedent  debt. 

Loveland,  Bankruptcy,  chap.  13,  §  194; 
Collier,  Bankruptcy,  3d  ed.  pp.  341-348, 
351-^56,  4th  ed.  pp.  414-425. 

Suppose  that,  at  the  time  the  $2,000  was 
obtained  by  Reinhard  k.  Company,  security 
of  some  kind  had  been  given  by  them  to  the 
Conmereial  National  Bank, — is  there  any 
<^Qbt  that  the  transactions  would  have  been 

Tllid? 

tU  Wolf,  98  Fed.  84;  Re  Soudan  Mfg.  Co. 
51  C.  C.  A.  476,  113  Fed.  804;  Re  Durham, 
lU  Fed.  750;  Young  v.  Upson,  115  Fed. 
1^:  Stedman  v.  Bank  of  Monroe,  54  C. 
C.  A.  269,  117  Fed.  237;  Davis  v.  Turner, 
5«  C.  C.  A.  669,  120  Fed.  605 ;  McNair  v. 
^tlntyre.  51  C.  C.  A.  89,  113  Fed.  113;  Re 
Cl^ord,  136  Fed.  476. 

The  fraudulent  nature  of  the  transaction 
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by  which  Reinhard  &  Company  got  the  $2,- 
000  would  have  enabled  the  defendant  in 
erroE  to  Tecover  that  money  from  the  re- 
ceiver or  trustee,  in  case  it  had  not  done 
what  it  did. 

Re  Weil,  111  Fed.  897;  Re  Hildehrant, 
120  Fed.  992. 

Current  transactions  of  debit  and  credit, 
occurring  during  the  four  months  preceding 
the  adjudication  in  bankruptcy,  are  distinct- 
ly upheld  as  being  lawful,  and  not  falling 
within  the  inhibition  of  the  bankrupt  law. 

Re  Dickson,  55  L.R.A.  349,  49  C.  C.  A. 
574,  111  Fed.  726;  Re  Topliff,  114  Fed.  323; 
Jaquith  v.  Alden,  55  C.  C.  A.  364,  118  Fed. 
270. 

*Mr.  Justice  Wliite  delivered  the  opinion  [421) 
of  the  court: 

This  case  is  governed  by  the  principles 
which  controlled  the  decision  just  announced 
in  the  case  of  the  same  plaintiff  in  error 
against  the  City  Deposit  Bank  Company, 
No.  137.  [200  U.  S.  405,  ante,  527,  26  Sup. 
Ct.  Rep.  289.1 

In  the  trial  court  judgment  was  prayed 
for  $970.45,  on  the  ground  that  on  April 
10,  1900,  that  amount  of  money,  the  prop- 
erty of  Reinhard  k  Company,  had  been  by 
thai  firm  transferred  to  the  defendant  in 
error,  and  that  the  transaction  constituted 
a  voidable  preference.  The  answer  was  in 
substance  a  general  denial  of  the  allega- 
tions of  the  petition  in  the  particulars  just 
stated. 

The  case  was  submitted  to  the  court  up- 
on the  pleadings  and  the  following  agreed 
statement  of  facts: 

"For  ten  years  or  more  prior  to  April  10, 
1900,  Reinhard  &  Company  kept  an  open 
account  with  the  Commercial  National  Bank, 
depositing  their  outside  items  on  places 
where  they  had  no  correspondent,  for  the 
purpose  of  saving  themselves  the  exchange 
or  collection  charges  on  some  of  these  items* 
The  balance  with  the  Commercial  National 
Bank  on  the  morning  of  April  10,  1900,  was 
ten  hundred  and  sixty-seven  and  76-100 
dollars  ($1,067.76).  On  that  morning 
John  G.  Reinhard  came  to  the  Commercial 
National  Bank  with  Reinhard  &  Company's 
draft  on  New  York  for  two  thousand  (2,- 
000.00)  dollars,  for  which  the  Commercial 
National  Bank  gave  him  the  currency. 
This  money  was  used  by  Reinhard  &  Com- 
pany to  pay  checks  drawn  on  them,  and  was 
paid  out  over  their  counter  on  April  10 
to  their  customers. 

"At  12.15  o'clock,  p.  M.,  ;i  said  day, 
Reinhard  &  Company,  a  partnership,  com- 
posed of  John  G.  Reinhard  and  Henry  A. 
Reinhard,  said  partnership  and  each  of  said 
partners  being  then  insolvent,  filed  a  deed 
of  assignment  in  the  probate  court  of  Frank- 
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lin  county,  Ohio,  and  at  about  the  same 
hour  and  afternoon  of  said  day  their  bank- 
ing house  was  closed,  at  the  same  time  each 
of  said  partners  filed  deeds  of  assignment. 

"The  following  day  a  petition  was  filed 
[422]in  the  district  court  *of  the  United  States 
for  the  southern  district  of  Ohio  by  certain 
creditors,  alleging  that  said  assignment  was 
an  act  of  bankruptcy;  and  thereafter  such 
proceedings  were  bad  that  said  Reinhard  & 
Company  were  on  August  11,  1900,  adjudged 
bankrupt,  and  the  plaintiff  became  their 
trustee,  pending  which  election  of  trustee 
one  Walter  Zinn  was  appointed  and  acted 
as  receiver  of  Reinhard  &.  Company,  but  the 
fact  of  such  insolvency  and  the  making  of 
said  assignment  were  not  known  to  said 
The  Commercial  National  Bank  except  by 
hearsay  until  after  said  amount  of  two 
thousand  ($2,000.00)  dollars  was  charged 
back  on  the  accoimt  of  Reinhard  &  Com- 
pany, and  until  after  it  had  received  the 
check  of  the  manager  of  the  clearing  house 
for  said  sum  oi  nine  hundred  and  seventy 
and  45-100    ($970.45)   dollars. 

"During  said  day  of  April  10,  1900,  the 
Commercial  National  Bank  learned  by  street 
rumor  that  Reinhard  A,  Company's  draft 
on  New  York  would  probably  not  be  paid, 
and  it  charged  the  same  back  on  the  account 
of  Reinhard  &  Company,  which  overdrew 
their  account  nine  hundred  and  thirty-two 
and  24-100    ($932.24)    dollars. 

"On  the  10th  day  of  April,  1900,  Reinhard 
&  Company  sent  their  representative  to  the 
clearing  house  as  usual  at  12.30  p.  if. 
They  received  checks  from  the  clearing  house 
as  usual,  which  their  representative  took 
back  to  their  bank,  and  the  checks  which 
they  brought  to  the  clearing  house  were 
cleared  on  the  respective  banks  as  usual  in 
all  cases.  Then  about  one  o'clock  p.  M. 
after  the  manager  of  the  clearing  house  had 
made  his  adjustment  of  balances  for  the 
day  and  had  made  out  the  checks  to  pay 
for  the  same,  Reinhard's  representative 
brought  back  the  checks  which  the  different 
banks  of  the  clearing  house  had  cleared  on 
them  that  day. 

The  manager  took  these  checks  back  to 
the  different  banks  that  had  cleared  them 
and  deducted  the  amounts  of  their  clearings 

that  day.     This  left  a  balance  of  $ due 

to  Reinhard  &  Company  from  the  clearing 
house   for  that  day.     Out  of  this   balance 

he  gave  a  check  for  $ to  the  City  De- 

1423]po8it  Bank,  *and  for  the  balance  of  $970.45 
he  gave  a  check  to  the  Commercial  National 
Bank. 

"When  Mr.  Field,  the  manager  of  the 
clearing  house,  went  to  the  Commercial 
National  Bank  to  return  the  checks  which 
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they  had  cleared  on  Reinhard  4  Company 
that  day,  he  informed  Mr.  Hoffman,  the 
cashier,  that  that  bank  had  suspended^ 
that  he  had  a  balance  on  hand  due 

hard     &     Company     of  .  $ ,   $ of 

which  he  was  going  to  pay  to  the  Citj  De- 
posit bank,  leaving  a  balance  of  $970.^  doe 
the  said  Reinhard  &  Company,  which  be  did 
not  know  what  to  do  with.  Mr.  HoffmaB 
informed  him  that  he  had  advanced  Reiii- 
hard  &  Company  $2,000.00  on  that  morn- 
ing, and  suggested  that  he  pay  the  babuioe 
to  him.  He  agreed  to  this,  and  gave  him 
the  check  as  suggested.  Said  amount  was 
credited  by  the  Commercial  National  Bank 
to  Reinhard  &  Company,  leaving  a  halanrt, 
as  shown  by  the  books  of  the  Commercial 
National  Bank,  due  from  said  bank  to 
Reinhard  &  Company  of  thirty>eight  and 
21-100  ($38.21)  dollars,  which  amount  wat 
paid  over  to  Walter  Zinn,  as  receiver  of 
Reinhard  &  Company,  upon  his  check  mm 
such  receiver,  drawn  on  the  Conuncrcial 
National  Bank  on  the  16th  day  of  May, 
1900." 

Judgment  was  entered  against  tlie  trvs- 
tet,  and  that  judgment  was  affirmed  faj 
the  appellate  courts.  The  supreme  court  of 
Ohio  entered  upon  its  journal  a  oertificate, 
made  by  its  -chief  justice,  which  is  precise- 
ly like  that  set  out  in  the  opinion  deliTered 
in  the  City  Deposit  Bank  Case, 

A  motion  assailing  the  power  of  this  ooart 
to  entertain  this  writ  of  error  is  overruled, 
for  the  reasons  given  in  passing  upon  a 
similar  motion  filed  in  case  No.  137.  And, 
applying  the  principles  announced  in  the 
case  just  referred  to,  it  inevitably  follows 
that  the  payment  made  on  April  10, 1900.  by 
the  clearing  house  association,  out  of  lb* 
credits  of  Reinhard  &,  Company  in  the  hands 
of  the  clearing  house  association,  was  a 
transfer  of  property  belonging  to  Reinhard 
&  Company  which  the  trustee  in  bankruptcy 
was  entitled  to  demand  and  receive  fnur 
the  defendant  in  error.  We  need  not  d»eii 
upon  the  contention  *made  in  argument  that; 
because  the  defendant  in  error,  on  the  mora* 
ing  of  April  10,  1900,  gave  Reinhard  &  Com- 
pany $2,000  in  currency  in  return  for  Rein- 
hard &  Company's  draft  on  New  York  for 
a  like  sum,  the  transaction,  even  if  fraodn- 
lent,  invested  the  defendant  in  error  with 
the  right,  upon  the  suspension  of  Reinhard 
&,  Company,  to  appropriate  any  property 
belonging  to  Reinhard  &  Company  which 
they  might  be  able  to  possess  themselves 
of,  and  to  apply  the  same  in  reduction  o< 
the  advance  made  upon  the  security  of  the 
draft.  The  doctrine  of  rescission  and  fol* 
lowing  of  trust  funds  can  have  no  applies- 
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twB,  especially  when,  as  expressly  agreed 
in  tbe  statement  of  facts,  the  money  which 
the  defendant  in  error  gave  to  Reinhard  & 
Cbmpany  in  exchange  for  its  draft  "was 
Qsed  by  Reinhard  &  Company  to  pay  checks 
dnwn  on  them,  and  was  paid  out  over  their 
(onnter  on  April  10,  1900,  to  their  cus- 
tomers." 

The  judgment  of  ths  Supreme  Court  of 
Ok\o  must  he  reversed  and  the  case  remand- 
ed to  that  court  for  further  proceedings 
lot  inconsistent  with  this  opinion. 


»]*FIBST  NATIONAL  BANK  OF  OTTAWA, 
Illinois,  Plff.  in  Err., 
t?. 

THEODORE  R.  CONVERSE,  Receiver  of 
the  Minnesota  Thresher  Manufacturing 
C(mipany. 

(See  S.  C.  Reporter's  ed.  425-445.) 

h  Cpryorationii — ultra  -vires— poorer  of 
amtional  banka— purchase  of  ■toclc  in 
•FccolatlTe  enterprise.— It  .  Is  ultra 
cire*  of  a  national  bank  to  take  stock 
la  a  corporation  organized  to  embark  In  the 
pcrely  speculative  business  of  buying  and 
trilinf  the  stocks  and  assets  of  an  existing 
tnd  insolvent  corporation,  with  power,  but 
vithoat  the  obligation,  to  engage,  as  an  In- 
pendent  enterprise,  in  a  manufacturing  busi- 


ness, although  the  bank  takes  such  stock 
in  exchange  for  a  claim  against  the  insolvent 
corporation. 

2.  Corporations — ultra  vires  as  defense 
in    action    against    national    bank*— 

Want  of  authority  of  a  national  bank  to  sub- 
scribe for  capital  stock  In  a  speculative  en- 
terprise is  a  valid  defense  to  an  action 
against  it  to  enforce  its  statutory  liability 
as  a  stockholder. 

[No.    176.] 

Argued    January    25,    26,    1906.    Decided 
February  19,  1906, 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  in  favor  of 
the  receiver  of  an  insolvent  corporation  in 
an  action  against  a  national  bank  as  a 
stockholder,  to  recover  the  statutory  lia- 
bility, entered  upon  overruling  a  demurrer 
to  the  declaration.  Reversed  and  remanded 
with  directions  to  sustain  the  demurrer  and 
enter  judgment  for  the  bank. 

Statement  by  Mr.  Justice  WMtes 

♦For  brevity,  the  plaintiff  in  error  will[426'j 
be  hereafter  referred  to  as  the  bank  and  the 
defendant  in  error  as  the  receiver. 

The     receiver     commenced     this     action 
against  the  bank  in  the  circuit  court  of  the 


Note. — As  to  what  corporate  acta  are  ultra 
rtT*— see  notes  to  Scranton  Electric  Light  & 
Hett  Co/s  Appeal.  1  L.R.A.  285 ;  Rockhold  v. 
C&Qton  Masonic  Mut.  Benev.  Asso.  2  L.R.A. 
420:  Portland  Lumbering  &  Mfg.  Co.  v.  East 
Portland,  6  L.R.A.  290;  and  Central  Transp. 
^0  T.  Pullman's  Palace  Car  Co.  35  L.  ed.  U. 
8.  55. 

i«  to  entoppel  of  corporation  to  set  up  plea 
t-f  nltra  vires — see  notes  to  Central  Transp.  Co. 
T.  Pollman's  Palace  Car  Co.  35  L.  ed.  U.  S. 
55:  Wood  v.  Corry  Waterworks  Co.  12  L.R.A. 
16^:  and  Miller  v.  American  Mut.  Acci.  Ins. 
Co.  20  L.RJk.  765. 

Povfr  of  national  hank  to  take  corporate 
^orfc  tji  satisf€tction  of  a  debt  or  as  collater- 
al security. 

As  a  general  proposition,  a  national  bank  is 
^^sqnallfied  from  investing  its  money  In  the 
rtock  of  another  corporation,  but,  under  ex- 
tnordinary  circamstances,  it  may  be  necessary 
u^  proper  for  it  to  acquire  stock  in  another 
corporation  in  satisfaction  of  a  valid  debt  or 
^7  way  of  security  therefor,  but  with  a  vlfcw 
tt  itf  ^ob^qaent  sale  or  conversion  into  money. 
nm  XaL  Bank  v.  National  Bxch.  Bank,  92 
r.  S.  128,  23  L.  ed.  681.  Affirming  39  Md.  600 : 
f^t  Xat.  Bank  v.  Hawkins,  174  U.  S.  364,  43 
L.  ed.  1007,  19  Sup.  Ct.  Rep.  739. 

A  ooDtract,  by  the  terms  of  which  a  national 
'^ok  reeelTes  corporate  stock  in  payment  of 
»  dtbt  owing  to  the  bank  by  the  corporation, 
^  Bot  ultra  tires  as  to  the  bank,  when,  at  tbe 
*^  of  making  the  contract,  the  corporation  Is 
''^u^lly  embarrassed  and  unable  to  meet  its 
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financial    obligations    as    they   mature.     Tour- 
telot  V.  Whithed,  9  N.  D.  467,  84  N.  W.  8. 

A  national  bank  may  also  accept  stock  in 
another  corporation  as  (Collateral  security  for 
a  loan.  Germania  Nat.  Bank  v.  Case,  99  U.  S. 
628,  25  L.  ed.  448 ;  California  Nat.  Bank  v. 
Kennedy,  167  U.  S.  362,  42  L.  ed.  lv)8.  17 
Sup.  Ct.  Rep.  831 ;  Shoemaker  v.  National 
Mechanics'  Bank,  2  Abb.  (U.  S.)  416,  Fed.  Cas. 
No.  12.801 ;  Canfield  v.  State  Nat.  Bank,  Fed. 
Cas.  No.  2,382. 

The  bank,  under  such  circumstances,  may 
sell  the  stock  at  any  time  after  the  maturity 
of  the  debt.  Canfield  v.  State  Nat.  Bank, 
supra. 

And  it  may  protect  itself  against  loss  by  ac* 
ceptlng  a  formal  transfer  of  the  stock  in  part 
payment.  Westminster  Nat.  Bank  v.  New 
England  Electrical  WorKs  (N.  H.)  62  Atl.  971. 
The  doctrine  of  the  principal  case,  that  a 
national  bank  cannot  take  stock  in  a  new 
speculative  corporation,  althout^h  in  satisfac- 
tion of  a  debt,  is  followed  in  Merchants*  Nat. 
Bank  v.  Wehrmann,  202  U.  S.  295,  post,  1036, 
26  Sup.  Ct.  Rep.  613,  where  it  Is  held  that 
a  national  bank  may  not  become  the  absolute 
owner,  in  satisfaction  of  a  debt,  of  shares 
represented  by  transferable  certlQcates  in  a 
partnership  formed  to  purchase,  improve,  divide 
into  lot<».  and  sell,  a  leasehold. 

See  also  note  to  Buckeye  Marblb  &  Free- 
stone Co.  V.  Harvey,  18  L.R.A.  252,  on  the 
Power  of  corporation  to  deal  In  the  stock  of 
other  corporations,  or  in  its  own  stock,  and 
note  to  Anglo-American  Land,  Mortg.  &  A.  Co. 
V.  Lombard,  68  C.  C.  A.  120,  on  Acquisition  by 
corporation  of  stock  of  other  corporation. 
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United  States  for  the  northern  district  of 
Illinois.    The  object  of  the  action  was  to 
recover  from  the  bank,  as  the  owner  of  274 
shares  of  preferred  stock  in  the  Minnesota 
Thresher     Manufacturing     Company,     the 
amount  of  an  assessment  of  $18  per  share, 
kvied  upon  said  stock  for  the  payment  of 
the   debts   of   the   thresher    company.       A 
demurrer  to  an  amended  declaration  having 
been  overruled,  and  the  bank  electing  not 
to  plead  further,  judgment  was  enteri*d  for 
the   receiver,  and,  on  account  of  constitu- 
'tional   questions   raised   by   the   demurrer, 
the  case  was  brought  directly  to  this  court. 
The  averments  of  the  amended  declara- 
tion  may   be   summarized   as   follows:     In 
May,   1884,  the  Northwestern  Manufactur- 
ing &  Car  Company  was  a  corporation  on- 
gaged    in    the    manufacturint^   business    at 
Stillwater,   Minnesota.     At   the   date  men- 
tioned the  car  company  owed  a  large  amount 
of  debt,  which  it  was  unable  to  pay,  among 
which  was  a  sum  due  to  the  bank  for  money 
lent.     In   that   month  a   receiver   was   ap- 
pointed for  the  car  company  by  a  court  of 
the  state  of  Minnesota  having  jurisdiction. 
Some    time  afterwards,  in  November,  1884, 
tue  bank  with  other  creditors,  and  some  of 
the  stockholders  of  the  car  company,  organ- 
ized, under  the  laws  of  Minnesota,  a  new 
corporation,   styled  the   Minnesota  Thresh- 
er   Manufacturing    Company.     The    articles 
of  incorporation  of  the  new  company  pro- 
vided *'that  the  objects  for  which  said  cor- 
poration was  formed  were  the  purchase  of 
the  capital  stock,  evidences  of  indebtedness 
issued  by  and  the  assets  of  the  Northwestern 
Manufacturing  &  Car  Company,  a  corpora- 
tion existing  under  the  laws  of  the  state  of 
Minnesota,  or  any  portion  of  said  capital 
stock,  evidences  of  indebtedness  or  assets, 
and    the   manufacture   and    sale   of    steam 
engines  of  all  kinds,  farm  implements  and 
machinery  of  all  kinds,  and  the  manufacture 
[427] and  *sale  of  all  articles,   implements,  and 
machinery  of  which  wood  and  iron  or  either 
of  them  form  the  principal  component  parts, 
and  the  manufacture  of  the  materials  there- 
in used." 

The  thresher  company  exchanged  its  pre- 
ferred stock  at  par  for  the  debts  of  the  c^a* 
company  and  issued  common  stock  l:i  ex- 
change for  the  preferred  stock  of  the  car 
company.  Subsequently,  at  a  judicial  sale, 
the  new  company  acquired  all  the  assets  of 
the  car  company,  and  paid  for  the  same 
with  the  claims  which  it  had  acquired  for 
issuing  its  preferred  stock  as  above  stated. 
The  stock  held  by  the  bank  upon  which  the 
as'^essment  was  sought  to  be  enforced  was 
alleged  to  have  been  acquired  by  the  bank 
in  the  manner  above  stated;  that  is,  by  an 
exchange  of  its  claim  against  the  car  com- 
fhnv  for  the  preferred  stock  of  the  now 
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corporation.  Hie  declaration  alleged  that 
at  the  time  of  the  acquisition  of  the  ftoek 
by  the  bank^  as  above  stated,  under  the  Coa- 
stitution  and  laws  of  Minnesota,  there  vu 
a  double  liability  imposed  upon  the  sUick* 
holders  to  pay  the  debts  of  the  oorpontioi 
in  the  event  of  its  insolvency. 

After  the  organization  of  the  thresher 
company  and  the  purchase  of  the  assets  ot 
the  car  company,  as  above  stated,  thethreih- 
er  company  carried  on  the  manufaetnriiif 
business  authorized  by  its  charter,  la  1901 
it  became  insolvent.  A  creditor  hmvin*  sued 
and  obtained  judgment,  and  an  ezeentioe 
having  been  issued  and  returned  unsatisfied, 
the  creditor  procured,  under  the  promioei 
of  chapter  76  of  the  General  Statutes  of 
Minnesota  and  the  amendmoits  thereto,  tha 
appointment  of  a  receiver  of  the  property 
of  the  thresher  company,  who  duly  qualiM 
and  entered  upon  the  discharge  of  his  dutii^ 
In  the  proceeding  in  which  the  reoeirer  was 
appointed,  creditors  exhibited  claims  sad 
demands  against  the  thresher  company,  ag- 
gregating $443,752.17,  but  no  property  or 
assets  of  the  corporation  existed  available 
to  pay  this  indebtedness  or  any  portka 
thereof. 

Thereafter,  upon  petition  of  the  reeeiw. 
pursuant  to  the  provisions  of  chapter  272  oi 
the  General  Laws  of  Minnesota  *f6r  1899. 
copied  in  the  margin,  t  steps  were  taken  to 

tGeneral  Laws  of  Minnesota  for  1890. 

Chapter  272. 

**An   Act  to   Provide  for   the   Better  Bnfbros- 

ment  of  the  Liability  of  Stocktaoldert  of  Cor 

porations. 

"Sec  1.  Whenever  any  corpora tioo  enmtk 
or  existing  by  or  under  the  laws  of  the  stttt 
of  Minnesota,  whose  stockholders,  or  say  ol 
them,  are  liable  to  it  or  to  Its  creditors,  m 
tot  the  benefit  of  its  creditors,  upon  or  on  ae 
count  of  any  liability  for,  or  upon,  or  growlB] 
out  of,  or  In  respect  to,  the  stock  or  shares  si 
any  time  held  or  owned  by  such  stockbolden 
respectively,  whether  under  or  by  virtue  of  Xh 
Constitution  and  laws  of  said  tutr  « 
Minnesota,  or  any  statute  of  said  state.  « 
otherwise,  has  heretofore  made,  or  shall  ben 
after  make,  an  astslgnmeut  for  tb«  t>eiieflt  c 
Its  creditors,  under  the  Insolvency  law*  o 
this  state ;  or  wheuever  a  receiver  for  aay  Moei 
corporation  has  heretofore  been  or  shall  bm 
after  be  appointed  by  any  district  court  of  tfa: 
state,  whether  under  or  pursuant  to  any  of  tb 
provisions  of  chapter  seventy-six  (76>  of  tli 
General  Statutes  of  eighteen  hundred  sn 
ninety-four  (1894)  of  Minnesota,  and  tbe  sci 
amendatory  thereof,  or  under  or  pursnaat  1 
any  other  statute  of  this  state,  or  andrr  ife 
general  equity  powers  and  practice  of  sue 
court,  the  district  court  appointing  such  r 
ceiver,  or  having  Jurisdiction  of  the  natter  < 
said  assignment,  may  proceed  as  la  this  act  pn 
vided. 

"Sec*  2.  Under  the  petition  of  tbe  assign 
or  the  receiver  of  any  sucb  corporation,  or  i 
any  creditor  of  such  corporation,  who  has  flJ« 
his  claim   In  such  assignment  or  recHrersbi 
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proride  a  fund  for  the  payment  of  the  debts 
of  the  corporation,  by  enforcing  contribu- 
tion from  its  stockholders  upon  the  double 
litbility  allied  to  result  from  the  ownership 
(A  its  stock.  The  bank  did  not  appear  in 
the  proceeding. 

t]  *After  ecnnpliance  with  the  requirements 
•f  the  act  of  1899  the  court  made  an  assess- 
ment of  $18  upon  each  of  the  shares  of  the 
^tock  of  the  thresher  company,  and  the  re- 
eeirer  was  authorized  and  directed,  in  the 

0]  event  of  the  failure  *of  a  stockholder  to  pay, 
after  due  notice  by  mail,  *'to  forthwith  in- 
stitute and  prosecute  such  action  or  actions 
or  other  proceedings  against  such  person, 
pOBons,  corporation,  or  party  liable  in  any 
court  having  jurisdiction,  whether  in  this 
itaie  or  elsewhere,  which  said  receiver  may 


deem  necessary  or  proper  for  the  recovery 
of  the  amount  due  from  such  person,  per- 
sons, corporation,  or  party  under  the  terms 
of  this  order."  After  alleging  the  default 
of  the  bank  to  pay  the  assessment,  the 
amended  declaration  prayed  for  a  judgment 
against  the  bank  for  the  sum  of  the  assess- 
ment, that  is,  $18  per  share  on  the  274 
shares  of  stock  of  the  thresher  company, 
which  stood  on  the  books  of  that  company 
in  the  name  of  the  bank. 

As  stated  at  the  outset,  the  bank  de- 
murred to  the  amended  declaration,  and,  on 
the  demurrer  being  overruled,  stood  upon 
the  demurrer,  and  judgment  was  entered 
against  it  as  prayed  for.  The  grounds  upon 
which  the  amended  declaration  was  de- 
murred to  were  as  follows : 


proeeedings.  the  said  district  court  shall,  by 
order,  appoint  a  time  for  hearing  not  less  than 
thlrij  (30)  nor  more  than  sixty  (60)  days  from 
tbe  time  of  filing  said  petition  with  the  clerk 
of  said  court,  and  shall  direct  such  notice  of 
mch  hearing  to  he  given  to  the  party  preseni- 
inc  Mid  petition,  by  publication  or  otherwise, 
ts  tbe  court,  in  its  discretion,  may  deem  proth 
er;  trot  if  said  petition  be  filed  by  a  creditor, 
otlier  than  the  assignee  or  receiver  of  said 
corporation,  the  court  shall  direct  that  notice 
U  soeh  hearing  be  personally  served  on  such 
uiignee  or  receiver. 

''Sec  3.  At  such  hearing  the  court  shall  con- 
sider such  proofs,  by  affidavit  or  otherwise,  as 
maj  then  be  offered  by  the  assignee  or  receiver, 
or  by  any  creditor  or  officer  or  stockholder  of 
laid  corporation,   who   may   appear  in   person 
or  by  attorney,  as  to  the  probable  Indebtedness 
of  said  corporation,  and  the  expenses  of  said 
assignment   or   receivership,   and  the   probable 
uDouDt   of   assets    available    for   the    payment 
of  such   indebtedness   and    expenses,    and    also 
u  to  what  parties  are  or  may   be   liable  as 
stockholders   of   said   corporation,   and   the  na- 
tore  and  extent   of  such  liability.     And   if   It 
appear  to   the   satisfaction   of  the   court   that 
the  ordinary  assets  of  said  corporation,  or  such 
•oiotmt  as  may  be   realized  therefrom   within 
t  reasonable    time,    will    probably    be    insuffi- 
cient to  pay  and  discharge  in  full  and  without 
delay.   Its    indebtedness    and    the    expenses    of 
rach  assignment   or   receivership,   and   that   it 
b  neeessary   or   proper   that  resort  be  had  to 
nch  liability    of    the    stockholders,    the    said 
coort  shall    thereupon,    by    order,    direct    and 
lery  a    ratable    assessment    upon    all    parties 
UtMc  as  stockholders  or  upon  or  on  account 
9t  any  stock    or   shares   of   said   corporation, 
for  foch  amount,  proportion,  or  percentage  of 
the  liability  upon  or  on  account  of  each  share 
of  said  stock   as   the  court.   In   its  discretion, 
■ty  deem    proper    (taking   into    account    the 
probable  solvency   or   Insolvency  of  stockhold- 
«n.  aod   the    probable   expenses    of    collecting 
^  assessment)  ;  and  shall  direct  the  payment 
•f  tike  amount  so  assessed  against  each  share 
of   ssid    Ktodi    to    the    assignee    or    receiver 
within  such  time  thereafter  as  said  court  may 
■P^elfy  in  said  order. 

**B«c.  4.  Said  order  shall  direct  the  assignee 
•r  receiver  to  proceed  to  collect  the  amount 
•0  assessed  against  each  share  of  said  stock 
^'VB  the  parties  liable  therefor;  and  shall 
toon.  8. 


direct  and  authorize  said  assignee  or  receiver, 
in  case  of  the  failure  of  any  party  liable  upon 
or  on  account  of  any  share  or  shares  of  said 
stock  to  so  pay  the  amount  so  assessed  against 
the  same  within  the  time  specified  In  said 
order,  to  prosecute  action  against  each  and 
every  such  party  so  failing  to  pay  the  same, 
wherever  such  party  may  be  found,  whether 
in  this  state  or  elsewhere. 

"Sec.  5.  Said  order  and  the  assessment  there- 
by  levied  shall  be  conclusive  upon  and  against 
all  parties  liable  upon  or  on  account  of  any 
stock  or  shares  of  said  corporation,  whether  ath 
pearing  or  represented  at  said  hearing,  or  hav- 
ing notice  thereof  or  not,  as  to  all  matters  re- 
lating to  the  amount  of  and  the  propriety  of 
and  necessity  for  the  said  assessment  This 
provision  shall  also  apply  to  any  subsequent 
assessment  levied  by  said  court  as  hereinafter 
provided. 

"Sec.  6.  It  shall  be  the  duty  of  such  as- 
signee or  receiver  to,  and  he  may,  Immediately 
after  the  expiration  of  the  time  specified  in 
said  order  for  the  payment  of  tbe  amount  to 
be  assessed  by  the  parties  liable  therefor,  in- 
stitute and  maintain  an  action  or  actions 
agaihst  any  and  every  party  liable  upon  or  on 
account  of  any  share  or  shares  of  such  stock 
who  has  failed  to  pay  the  amount  so  assessed 
against  the  same,  for  the  amount  for  which 
such  party  Is  liable.  Said  actions  may  be 
maintained  against  each  stockholder,  severally, 
in  this  state  or  In  any  other  state  or  country 
where  such  stockholder,  or  any  property  sub- 
ject to  attachment,  garnishment,  or  other  pro- 
cess in  an  action  against  such  stockholder,  may 
be  found,  ^ut  If  said  assignee  or  receiver 
shall,  in  good  faith,  believe  any  stockholder 
so  liable  to  be  insolvent,  or  that  the  expense 
of  prosecuting  such  action  against  such  stock- 
holder will  be  so  great  that  it  will  be 
of  disadvantage  to  the  estate  and  Interest  of 
creditors  to  prosecute  the  same,  said  assignee 
or  receiver  shall  so  report  to  said  court;  and 
shall  not  be  required  to  Institute  or  prosecute 
any  such  action  unless  specifically  directed  so 
to  do  by  said  court.  And  in  such  case  said 
court  shall  not  require  said  receiver  to  insti- 
tute or  maintain  such  action  unless  said  court 
shall  have  reasonable  oause  to  believe  that  tbe 
result  of  such  action  win  be  of  advantage 
to  the  estate  and  creditors  of  said  corporation, 
except  as  hereinafter  provided.'* 
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"(1)  It  does  not  state  facts  sufScient  to 
oonstitute  a  cause  of  action  against  the  de- 
fendant. 

"(2)  It  does  not  show  that  plaintiff  has 
legal  capacity  to  institute  and  maintain  the 
present  action. 

**(3)  It  shows  that  said  supposed  Laws 
of  Minnesota  for  1899  are  in  contraven- 
tion of  clause  1  of  §  10  of  article  1  of  the 
Constitution  of  the  United  States. 

'*  ( 4  )  It  shows  that  said  supposed  Laws  of 
[431]  Minnesota  for  *189&  are  in  contravention  of 
the  14th  Amendment  of  the  Constitution 
of  tlie  United  States. 

"(5)  It  shows  that  said  supposed  Laws 
of  Minnesota  for  1899,  being  'An  Act  to  Pro- 
vide for  the  Better  Enforcement  of  the 
Liability  of  Stockholders  of  Corporations/ 
are  in  contravention  of  the  Constitution  of 
the  United  States. 

"(6)  It  shows  that  said  supposed  Laws 
of  Minnesota  for  1899  unjustly  discriminate 
against  nonresident  stockholders,  and  are 
such  as  will  not  be  enforced  in  this  juris- 
diction. 

"(7)  It  shows  that  the  supposed  order 
of  the  court  levied  an  assessment  on  stock- 
holders that  is  excessive  and  beyond  reason. 

''(8)  It  does  not  show  that  the  supposed 
corporate  indebtedness  is  contractual,  or 
that  it  has  been  judicially  determined  as 
against  this  defendant. 

''(9)  It  does  not  show  that  all  the  nec- 
essary steps  prescribed  by  the  supposed 
laws  of  Minnesota  have  been  taken. 

"(10)  It  shows,  as  a  basis  of  liability, 
supposed  acts  of  the  defendant  which  are 
ultra  vires  and  void  under  the  national 
bank  act. 

'^  ( 1 1 )  It  states  conclusions  of  the  plead* 
er  instead  of  facts. 

'*(12)  It  does  not  allege  a  case  within 
th3  jurisdiction- of  this  court. 

"(13)  It  is,  in  other  respects,  uncertain, 
informal,  and  insufficient." 

Mr.  Iiester  H.  Strawn  argued  the  cause, 
and,  with  Messrs.  Winston,  Payne,  d 
Straicn,  filed  a  brief  for  plaintiff  in  error. 

Mr.  Lanrenoe  Arnold  Tanxer  also 
argued  the  cause  and  filed  a  brief  for  plain- 
tiff in  error. 

Mr.  C.  A.  Severance  argued  the  cause, 
and,  with  Messrs.  Frank  B.  Kellogg,  Robert 
E.  Olds,  and  J.  H.  Chandler,  filed  a  brief  for 
defendant  in  error. 

Mr.  Justice  WMte,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  questions  principally  discussed  at 
bar  relate  to  the  alleged  repugnancy  to  the 
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Constitution  of  the  United  States  of  the 
Minnesota  law  of  1899,  by  virtue  of  which 
the  receiver  'asserted  his  power  and  author- [434] 
ity  to  sue  in  a  court  of  another  jurisdiction 
than  that  of  Minnesota  to  enforce  th^  as- 
sessment made  by  the  court  of  Minnesota 
on  the  stockholders  of  the  thresher  com- 
pany. But  antecedent  to  that  question  we 
must  consider  and  dispose  of  the  proposi- 
tions arising  from  the  tenth  ground  of  the 
demurrer ;  that  is,  that  under  the  averments 
of  the  bill  there  was  no  liability  on  the  bank 
as  the  facts  alleged  from  which  it  is  aa- 
serted  the  liability  arose  showed  that  the 
act  of  the  bank  in  subscribing  to  the  stock 
was  ultra  vires  and  prohibited  by  the  provi- 
sions of  the  national  banking  act.  We  say 
this  is  antecedent  because,  if  from  the  aver- 
ments of  the  declaration,  aside  from  the 
validity  or  invalidity  of  the  act  of  1899, 
there  could  be  no  liability  on  the  bank  to  pay 
the  assessment,  it  will  be  unnecessary  to 
consider  whether  the  Minnesota  statute 
added  such  conditions  to  the  obligation 
resulting  from  the  stock  subscription  at  the 
time  it  was  made  as  to  cause  the  statute  to 
be  repugnant  to  the  contract  or  any  other 
clause  of  the  Constitution  of  the  United 
States. 

At  the  time  the  bank  took  the  stock  in 
the  thresher  company  it  was  provided  in 
§  3  of  article  10  of  the  Constitution  of 
Minnesota  as  follows:  "Each  stockholder 
in  any  corporation  (excepting  those  organ- 
ized for  the  purpose  of  carrying  on  any 
kind  of  manufacturing  or  mechanical  busi- 
ness) shall  be  liable  to  the  amount  of  stock 
held  or  owned  by  him." 

If  the  thresher  company  was  organized 
solely  for  manufacturing  purposes,  it  is 
of  course  apparent  that  under  this  provi- 
sion of  the  Minnesota  Constitution  the 
stockholders  of  the  company  would  not  be 
liable  for  its  debts.  Senour  Mfg.  Co.  v. 
Church  Paint  d  Mfg.  Co.  81  Minn.  294,  84 
N.  W.  109.  It  has,  however,  been  decided 
by  the  supreme  court  of  Minnesota  that  un- 
less it  unquestionably  appears  that  a  Min- 
nesota corporation  claiming  to  be  a  manu- 
facturing corporation  was  organized  for 
the  exclusive  purpose  of  engaging  in  manu- 
facturing and  such  incidental  business  as 
might  be  reasonably  necessary  for  effecting 
that  purpose,  the  exception  in  the  Minnesota 
Constitution  to  which  reference  has  been 
made  would  not  apply,  *and  the  double  IiabiI-[435] 
ity  would  result.  State  ex  rel.  Clapp  v.  Min- 
nesota Thresher  Mfg.  Co.  40  Minn.  213, 
3  L.  R.  A.  610,  41  N.  W.  1020;  Merchants* 
Nat.  Bank  v.  Minnesota  Thresher  Mfg.  Co. 
90  Minn.  144,  95  N.  W.  767.  These  cases, 
it  is  to  be  observed,  referred  to  the  very 
act  of  incorporation,  upon  which  the  liability 
of  the  bank,  if  at  all,  must  rest.    It  clearly 
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appears,  from  the  oomments  of  the  supreme 
murt  of  Mumesota  upon  the  charter,  that 

I  is  the  artid^  of  association  the  thresher 
fompany  was  declared  to  be  organized  under 
the  law  of  Minnesota  relating  to  manufactur- 
iag  corporations  as  a  class  exempt  from 
(Soable  liability,  and  that  the  motives  of 
tJie  incorporators  were  to  obtain  immimity 
from  the  double  liability.  The  court,  how- 
erer,  held  that  the  mere  law  under  which 
the  corporation  was  organized,  and  the  mo- 
tire  therefor,  would  not  suffice  to  bring  the 
inforporators  within  the  control  of  the  ex- 
emption accorded  by  the  constitutional  pro- 
rision  if,  from  the  articles  of  association,  it 
did  not  clearly  appear  that  the  corporation 
Taa  confined  solely  to  a  manufacturing  busi- 
ness and  its  incidents.  The  doctrine  of  the 
eoort  was  thus  clearly  stated  (90  Minn.  p. 
U7,95N.  W.  J>.  768): 

^It  is  immaterial  that  the  corporation 
WIS  organized  under  the  statute  providing 
for  organizing  manufacturing  corporations, 
or  what  the  actual  intention  of  the  incor- 
porators was,  or  that  the  corporation  in 
fact  carried  on  only  a  manufacturing  busl- 
oeas,  but  its  articles  of  incorporation  are 
tlie  sole  criterion  as  to  such  intention  and 
tiie  purposes  for  which  the  corporation  was 
QTg^uiized;  and,  unless  it  fairly  appears 
therefrom  that  it  was  organized  for  the  ex- 
dosive  purpose  of  engaging  in  manufactur- 
ing and  such  incidental  business  as  may 
be  reasonably  necessary  for  effectuating  the 
purpose  of  its  organization,  its  stockholders 
are  not  within  the  exception  to  the  general 
rale  of  constitutional  liability  of  stock- 
holders for  the  debts  of  their  corporation." 
And  further  along  in  the  opinion  the  dec- 
oration was  reiterated  (p.  148,  N.  W.  p. 
T6d)  that  the  intention  of  the  corporators 
could  not  be  ascertained  by  reference  to  mat- 
ters not  appearing  on  the  face  of  the  arti- 
''ies  of  association,   and   that  the  articles 

W\wat  the  *9oIe  criterion  as  to  the  purpose 
for  which  a  corporation  was  formed;  "that 
is.  for  ascertaining  the  intention  of  the  as- 
■odates."  Applying  this  rule  to  the  articles 
of  association  of  the  thresher  company,  the 
ecnrt  found  that  the  acquisition  of  the 
EtodL  etc,  of  the  car  company  was  a  busi- 
Be»3  independently  to  be  engaged  in,  and  was 
Bot  incidental  to  that  of  manufacturing, 
tsd«  hence,  that  the  corporation  was  not 
vitiiin  the  exception  embodied  in  the  con- 

I  ftitational  provision  imposing  a  double 
liability  upon  stockholders. 

Xow,  the  exclusive  and  only  ground  upon 
vUdi  the  supreme  court  of  Minnesota, 
ia  construing  the  articles  of  association 
of  the  thresher  company,  held  that  the 
utSeles  embodied  a  distinct  business  from 
that  of  manufacturing,  is  plainly  made 
i&aBifest  by  the  opinions  expressed  by  the 
MO  U.S. 


court  in  the  two  cases  to  which  we  have  re- 
ferred. In  the  earlier  case  the  court  said 
(40  Minn.  p.  223,  3  L.  R.  A.  p.  617,  41  N. 
W.  p.  1024): 

"It  is  clear,  therefore,  to  our  minds  that, 
under  the  act  of  1873,  a  corporation  can 
only  be  organized  for  carrying  on  an  ex- 
clusively manufacturing  or  mechanical 
business,  which,  of  course,  includes  anything 
that  is  properly  incidental  to  or  necessarily 
connected  with  such  business.  A  corpora- 
tion organized  to  carry  on  manufacturing 
and  also  some  other  lawful,  but  independ- 
ent, business,  belongs  to  the  class  author- 
ized by  title  2,  chap.  34  (§§  109-119.) 
With  this  construction  of  the  law  in  mind, 
it  is  not  difficult,  on  examination  of  respond- 
ent's articles  of  association,  to  determine 
to  what  class  it  belongs.  One  of  the  de- 
clared objects  of  its  formation  is  to  pur- 
chase the  capital  stock  and  evidences  of  in- 
debtedness of  the  car  company,  a  business 
in  no  way  incident  to  or  properly  connected 
with  that  of  manufacturing.  The  conten- 
tion of  counsel  to'  the  contrary  cannot  be 
seriously  entertained  for  a  moment.  If  a 
manufacturing  corporation  desires  to  buy 
the  plant  of  another  corporation  formerly 
engaged  in  the  same  business,  that  is  legiti- 
mate; and  if,  in  order  to  get  it,  it  becomes 
necessary  to  buy  with  it  some  other  prop- 
erty, not  needed  for  nor  connected  with  iho 
manufacturing  'business,  this  also  would  be  [437] 
permissible,  if  done  as  incidental  to  the 
main  purpose  of  securing  the  plant;  but  no 
such  reason  or  excuse  existed  for  buying 
the  stock  and  indebtedness  of  the  car  com- 
pany. Indeed,  it  would  be  difficult  to  imag- 
ine anything  more  foreign  to  or  inconsistent 
with  a  legitimate  manufacturing  business 
than  for  a  corporation  to  invest  all  its 
capital  in  the  stock  and  indebtedness  of 
another  and  insolvent  corporation.  Un- 
der title  2,  a  corporation  can  be  organized 
to  carry  on  any  lawful  business,  and,  if 
parties  desire  to  deal  in  such  speculative 
property,  they  can  do  so  under  that  title, 
but  not  under  the  act  of  1873,  even  by  con- 
necting it  with  manufacturing.  Our  con- 
clusion, therefore,  is  that  respondent  is  a 
corporation  of  the  class  authorized  by  title 
2.  That  is  what  the  corporators  themselves 
have  characterized  it  by  their  statement  of 
the  objects  of  its  formation." 

In  the  latter  case,  after  restating  the 
rule  that  the  face  of  the  articles  of  associa- 
tion was  the  sole  criterion  as  to  the  pur* 
pose  for  which  the  corporation  was  formed, 
the  court  said  (90  Minn.  p.  148,  95  N.  W. 
p.  768): 

"Now,  taking  the  articles  in  question  by 
the  four  corners,  and  reading  them  in  the 
light  of  the  rule  we  have  stated,  without 
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resorting  to  technicalities,  does  it  fairly 
appear  therefrom  that  the  corporation  was 
organized  for  the  exclusive  purpose  of  en- 
gaging in  manufacturing  and  business  inci- 
dental thereto  and  reasonably  necessary  for 
carrying  into  effect  such  purpose?  We  an- 
swer the  question  in  the  negative.  There 
are  two  general  purposes  for  which  the  cor- 
poration was  organized,  as  declared  by  the 
articles, — one,  the  purchase  of  the  capital 
stock,  evidence  of  indebtedness,  and  assets 
of  an  existing  corporation;  and  the  other, 
the  manufacture  and  sale  of  all  articles, 
implements,  and  machinery  made  of  wood 
and  iron,  or  either  of  them,  and  the  manu- 
facture of  the  materials  therein  used.  The 
first  purpose  does  not  appear  to  be  a  nec- 
essary incident  to  the  second  one.  On  the 
contrary,  the  corporation  was  authorized  to 
buy  and  sell  the  stock,  choses  in  action, 
and  assets  of  the  Northwestern  Manufac- 
[488]turii\g  &  Car  Company  mentioned  in  the  *ar- 
tides,  without  ever  engaging  in  the  business 
of  manufacturing.  The  first  purpose  ap- 
pears to  be  independent '  of  the  second  one, 
for  the  power  to  buy  necessarily  includes 
the  incidental  power  to  use,  collect,  deal 
with,  or  sell  the  stock  and  assets  of  the 
then-existing  corporation.  Nor  does  it  fair- 
ly appear,  expressly  or  by  necessary  impli- 
cation, from  the  language  of  these  articles, 
that  such  stock  and  assets  were  to  be  pur- 
chased only  as  a  necessary  incident  to  the 
declared  purpose  of  manufacturing  all  arti- 
cles which  are  made  of  wood  or  iron,  or 
either  of  them.** 

Accepting  this  construction  given  by  the 
supreme  court  of  Minnesota  to  the  articles 
of  association,  by  which  alone  the  incorpo- 
rators under  those  articles  can  be  taken 
out  of  the  exemption  accorded  by  the  Con- 
stitution of  Minnesota,  it  follows  that  the 
thresher  company  was  organized  to  embark 
in  the  purely  speculative  business  of  buy- 
ing and  selling  the  stock  and  assets  of  an 
existing  and  insolvent  corporation,  with 
DOwer,  but  without  the  obligation,  to  engage, 
as  an  independent  enterprise,  in  a  manufac- 
turing business. 

Now,  the  limitations  upon  the  powers  of 
national  banks  were  clearly  pointed  out  in 
California  Nat.  Bank  v.  Kennedy,  167  U. 
S.  362,  42  L.  ed.  198,  17  Sup.  Ct  Rep.  831, 
where  it  was  said  (p.  366,  L.  ed.  p.  200, 
Sup.  Ct  Rep.  p.  833)  : 

"It  is  settled  that  the  United  States 
statutes  relative  to  national  banks  consti- 
tute the  measure  of  the  authority  of  such 
corporations,  and  that  they  cannot  right- 
fully exercise  any  powers  except  those  ex- 
pressly granted  or  which  are  incidental  to 
carrying  on  the  business  for  which  they  are 
established.  Logan  County  yat.  Bank  v. 
Toumaend,  139  U.  S-  67,  73,  36  L.  ed.  107, 
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110,  11  Sup.  Ct.  Rep.  496.  No  express  power 
to  acquire  the  stock  of  another  corporation 
is  conferred  upon  a  national  bank,  but  it 
has  been  held  that,  as  incidental  to  the  pow- 
er to  loan  money  on  personal  security,  a 
bank  may,  in  the  usual  course  of  doing 
such  business,  accept  stock  of  another  cor- 
poration as  collateral,  and  by  the  enforce- 
ment of  its  rights  as  pledgee  it  may  become 
the  owner  of  the  collateral,  and  be  subject 
to  liability  as  other  stockholders.  Oer- 
mania  Nat,  Bank  y.  Case,  99  U.  S.  628,  25 
L.  ed.  448.  So,  also,  a  national  bank  may  be 
conceded  *to  possess  the  incidental  power  of  [439  J 
accepting,  in  good  faith,  stocR  of  another 
corporation  as  security  for  a  previous  in- 
debtedness. It  is  clear,  however,  that  a  na- 
tional bank  ^oes  not  possess  the  power  to 
deal  in  stocks.  The  prohibition  is  implied 
from  the  failure  to  grant  the  power.  First 
Nat,  Bank  v.  National  Emoh.  Bank,  92  U.  S. 
128,  23  L.  ed.  681." 

As  no  authority,  express  or  implied,  has 
ever  been  conferred  by  the  statutes  of  the 
United  States  upon  a  national  bank  to  en- 
gage in  or  promote  a  purely  speculative  bus- 
iness or  adventure,  accepting  the  view  of 
the  articles  of  association  by  which  the  bank 
was  denied  the  benefit  of  the  exemption 
accorded  by  the  Constitution  of  Minnesota, 
it  follows  that  the  bank  had  no  power  to 
engage  in  such  business  by  taking  stock 
or  otherwise.  The  power  of  a  national  bank 
to  engage  in  the  character  of  business  which 
the  articles  of  association  of  the  thresher 
company  manfested,  as  defined  by  the  su- 
preme court  of  Minnesota,  cannot  be  inferred 
to  have  been  possessed  by  the  bank  as  an  in- 
cident of  securing  a  present  loan  of  money, 
or  as  a  means  of  protecting  itself  from  loss 
upon  a  pre-existing  indebtedness.  To  con- 
cede that  a  nationaJ  bank  has  ordinarily  the 
right  to  take  stock  in  another  corporation 
as  collateral  for  a  present  loan  or  as  a  se- 
curity for  a  pre-existing  debt  does  not  imply 
that,  because  a  national  bank  has  lent 
money  to  a  corporation,  it  may  become  an 
organizer  and  take  stock  in  a  new  and  specu- 
lative venture;  in  other  words,  do  the  very 
thing  which  the  previous  decisions  of  this 
court  have  held  cannot  be  done. 

The  speculative  venture,  therefore,  which 
the  bank  imdertook,  as  held  by  the  Minne- 
sota court,  when  it  engaged  in  taking  the 
stock  in  the  thresher  company,  being  ultra 
virea,  it  follows,  under  the  settled  rules 
hitherto  applied  by  this  court,  that  the 
bank,  despite  the  subscription,  was  entitled 
to  plead  its  want  of  authority  as  a  defense 
to  the  claim  of  the  receiver.  The  doctrine 
on  the  subject  was  stated  in  De  la  Vergne 
Refrigerating  Mach.  Co.  v.  German  8av, 
iMt.  175  U.  S.  40,  44  L.  ed.  66,  20  Sup.  Ct. 
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Rep.  20,  where  it  was  said  (p.  59,  L.  ed.  p.  71, 
Sup.  Ct,  Rep.  p.  26) : 

ftOJ  **inie  doctrine  that  no  recovery  can  be  had 
jpon  the  contract  is  based  upon  the  theory 
that  it  is  for  the  interest  of  the  public  that 
eorporations  should  not  transcend  the  limits 
of  their  charters;  that  the  property  of 
stockholders  should  not  be  put  to  the  risk 
of  engagements  which  they  did  not  under- 
take; that,  if  the  contract  be  prohibited 
ky  statute,  everyone  dealing  with  the  corpo- 
nticn  is  bound  to  take  notice  of  the 
restrictions    in    its    charter,   whether   such 

I  charter  be  a  private  act  or  a  general  law 
imder  which  corporations  of  this  class  are 
oi^ganiaed.** 

And,  moreover,  the  authorities  cited  in 
the  ease  just  referred  to  conclusively  es- 
Ublish  that  the  principle  which  the  case 
auMmnced  as  to  the  power  of  a  corporation 
to  avail  of  the  defense  Of  ultra  vires  had 
been  previously  conclusively  settled  in  this 
court.  Indeed,  the  case  arising  on  the  rec- 
ord presents  an  obvious  dilemma,  which  is 
this:  If  the  construction  of  the  articles  of 
tssodation  given  by  the  supreme  court  of 
the  state  of  Minnesota,  by  which  alone  the 
double  liability  can  be  enforced,  is  accepted, 
then  there  was  no  liability  because  of  ultra 
riret.  If,  on  the  other  hand,  we  were  to 
disregard  the  construction  given  by  the  su- 
preme court  of  Minnesota  to  the  articles  of 
auodation,  we  should  be  constrained  to  the 
conclusion  that  those  articles  but  endowed 
the  incorporators  of  the  thresher  company 
with  the  power  to  carry  on  a  manufacturing 
business;  and,  as  a  mere  incident,  to  ac- 
quire for  the  purposes  of  such  business  the 
property  of  the  car  company;,  and  it  would 
foUow  that  there  was  no  double  liability, 
by  force  of  the  exception  created  in  the  Con- 
ititution  of  Minnesota. 

Tke  judgment  must  he  reversed  and  the 
esse  remanded  with  directions  to  sustain 
the  demurrer  and  enter  judgment  for  the 
bank. 

Mr.  Justice  Harlan  concurs  solely  upon 
the  authority  of  California  Nat.  Bank  v. 
Keimedy  and  the  previous  cases  announcing 
the  doctrine  which  was  adhered  to  and  ap- 
plied in  that  case. 

11]  *Mr.  Justice  Brewer,  dissenting: 

I  am  unable  to  concur  in  the  opinion 
and  judgment  in  this  case,  and  will  briefly 
•tate  the  grounds  of  my  dissent. 

There  is  nothing  in  the .  organization  of 
a  national  bank  that  puts  it  outside  of  the 
ordinary  rules  governing  corporations, 
vbether  we  consider  the  rights,  obligations, 
or  the  remedies  in  actions  by  or  against  it. 
SeeUon  5136,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
1901.  p.  3455),  prescribes  the  terms  of  its 
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charter.  It  is  authorized  to  do  a  banking 
business,  and,  like  any  other  corporation, 
its  powers  are  limited  by  the  terms  of  the 
charter.  A  national  bank  may  not  engage 
in  manufacturing,  for  its  charter  gives  it 
no  authority  therefor.  Neither  can  a  manu- 
facturing corporation  engage  in  banking, 
and  for  a  like  reason.  Neither  one  can  en- 
gage in  the  business  of  buying  and  selling 
stocks,  because  authority  therefor  is  not 
granted  in  the  charter  of  either;  but,  never- 
theless, each  has  authority  to  take  stock  in 
another  corporation  as  security  for  or  in 
payment  of  a  debt.  It  was  so  long  since 
decided  by  this  court, — First  Nat.  Bank  v. 
National  Emoh.  Bank,  92  U.  S.  122,  126- 
128,  23  L.  ed.  679,  681,  682,— in  which  the 
question  presented,  as  stated  in  the  opin- 
ion of  the  court,  announced  by  Mr.  Chief 
Justice  Waite,  was: 

"Whether  a  national  bank,  organized  un- 
der the  national  banking  act,  may,  in  a  fair 
and  bona  fide  compromise  of  a  contested 
claim  against  it  growing  out  of  a  legitimate 
banking  transaction,  pay  a  larger  sum  than 
would  have  been  exacted  in  satisfaction  of 
the  demand,  so  as  to  obtain  by  the  arrange- 
ment a  transfer  of  certain  stocks  in  railroad 
and  other  corporations;  it  being  honestly 
believed  at  the  time,  that,  by  turning  the 
stocks  into  money  imder  more  favorable  cir- 
cumstances than  existed,  a  loss  which  would 
otherwise  accrue  from  the  transaction  might 
be  averted  or  diminished." 

And  answering  that  question  in  the  af- 
firmative, it  was  said. 

"Its  own  obligations  must  be  met,  and 
debts  due  to  it  collected  or  secured.  The 
power  to  adopt  reasonable  and  appropriate 
measures  for  these  purposes  is  an  incident 
to  the  *power  to  incur  the  liability  or  be- [442] 
come  the  creditor.  Obligations  may  be  as- 
sumed that  result  .unfortunately.  Loans  or 
discounts  may  be  made  that  cannot  be  met 
at  maturity.  Compromises  to  avoid  or  re- 
duce losses .  are  oftentimes  the  necessary 
results  of  this  condition  of  things.  These 
compromises  come  within  the  general  scope 
of  the  powers  committed  to  the  board  of 
directors  and  the  officers  and  agents  of  the 
bank,  and  are  submitted  to  their  judgment 
and  discretion,  except  to  the  extent  that 
they  are  restrained  by  the  charter  or  by- 
laws. Banks  may  do  in  this  behalf  what- 
ever natural  persons  could  do  under  like 
circumstances. 

.  .  .  •  • 

"Dealing  in  stocks  is  not  expressly  pro- 
hibited; but  such  a  prohibition  is  implied 
from  the  failure  to  grant  the  power.  In 
the  honest  exercise  of  the  power  to  compro- 
mise a  doubtful  debt  owing  to  a  bank,  it 
can  hardly  be  doubted  that  stocks  may  be 
accepted  in  payment  and  satisfaction,  with 
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a  view  to  their  subsequent  sale  or  conver- 
sion into  money  so  as  to  make  good  or  re- 
duce an  anticipated  loss.  Such  a  transac- 
tion would  not  amount  to  a  dealing  in 
stocks.  It  was,  in  effect,  so  decided  in 
Fleckner  v.  Bank  of  United  States,  8 
Wheat.  351,  5  L.  ed.  634,  where  it  was  held 
that  a  prohibition  against  trading  and 
dealing  was  nothing  more  than  a  prohibi- 
tion against  engaging  in  the  ordinary  busi- 
ness of  buying  and  selling  for  profit,  and  did 
not  include  purchases  resulting  from  ordi- 
nary banking  transactions.'' 

In  California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep. 
831,  the  right  to  take  stock  of  another  cor- 
poration as  collateral  security  was  affirmed. 

In  the  case  before  us  the  bank  had  a 
claim  against  the  Northwestern  Manufac- 
turing &  Car  Company.  This  was  in  1884. 
The  car  company  was  in  financial  trouble 
and  had  been  placed  in  charge  of  a  receiver 
appointed  by  a  state  court.  The  bank,  in 
connection  with  other  creditors  of  the  car 
company,  organized  a  new  corporation — 
the  Minnesota  Thresher  Manufacturing 
Company — to  buy  the  entire  plant  of 
[443]  the  car  'company.  It  was  so  purchased 
ana  the  bank  surrendered  its  claim, 
taking  in  payment  thereof  preferred 
stock  in  the  thresher  company.  The  latter 
company  carried  on  business  until  it  failed, 
and  then  proceedings  were  had  by  which  the 
defendant  in  error  was  appointed  receiver 
and  an  assessment  made  by  order  of  the 
court,  which  assessment  is  the  basis  of  this 
action.  Now,  in  accordance  with  the  de- 
cision of  this  court  in  92  U.  S.,  supra,  the 
bank  had  a  right  to  surrender  its  claim  and 
take  stock  in  payment  thereof.  It  did  so, 
and,  so  far  as  the  record  shows,  everything 
was  done  in  good  faith  and  in  the  belief 
that  the  best  interests  of  the  bank  would 
be  promoted  thereby.  Having  thus  become 
a  stockholder  in  the  thresher  company,  it 
was  entitled  to  all  the  benefits  and  subject 
to  all  the  liabilities  which  attached  to 
ownership  of  the  stock.  The  fact  that  the 
arrangement  antedated  the  organization 
of  the  thresher  company  is  immaterial,  for, 
until  the  arrangement  was  carried  into 
effect,  the  claim  of  the  bank  against  the 
car  company  was  undisturbed.  To  hold 
that  a  national  bank  may  take,  in  satisfac- 
tion of  a  claim,  stock  in  a  corporation  al- 
ready existing,  and  cannot  agree  to  take  in 
such  satisfaction  stock  in  a  corporation  to 
be  created,  and  which  is  afterwards  created, 
and  whose  stock  is  issued  to  it  in  payment 
of  the  claim,  is  to  create  a  distinction  with- 
out a  difference,  and  to  sacrifice  substance 
to  form.  The  transaction  is  precisely  the 
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same  as  though  the  thresher  compaay  hai 
been  fully  organized,  and  thereafter  tiM 
bank  surrendered  its  claim  against  tbe  ou 
company  for  stock  in  the  thresher  eompanv, 
and  that,  as  held  in  92  U.  S.,  is  perf«ctJt 
legitimate.  It  held  that  stodc  for  neArly  i 
score  of  years,  its  right  to  so  hold  bring 
so  far  as  the  record  shows,  unchallen^ 
by  the  government  or  any  stockholder,  and 
enjoying  during  that  time  all  the  benefiti 
and  profits  resulting  from  such  holding 
Finally  the  thresher  company  became  m- 
barrassed.  Its  creditors  proceeded  againsi 
it,  and  then  for  the  first  time  ia  it  diiicoT^ 
ered  that  the  holding  by  the  bank  of  st4x^ 
in  the  thresher  company  was  unauthorized 
and  illegal,  and  now  it  repudiates  its  lia- 
bility as  stockholder,  and  leaves  the  burin 
of  the  thresher  'company's  debta  to  be  borw 
by  the  other  stockholders.  Certainly  there 
is  little  in  this  to  appeal  to  the  seme  d 
justice. 

The  bank  was  not,  as  suggested,  inveft- 
ing  in  any  merely  speculative  businesa.  It 
was  not  accepting  stock  in  a  corporatioi 
organized  for  the  business  of  buying  and 
selling.  It  was  no  more  engaged  in  a  speeo- 
lative  transaction  than  if  it  had  taken  a 
piece  of  real  estate  in  satisfaction  of  a  debt 
hoping  that  the  time  would  come  when  thai 
real  estate  would  be  worth  as  much  ot 
more  than  the  debt.  The  object  of  the  or 
ganization  of  the  thresher  company,  u 
stated  in  its  charter,  was  to  purchase  thi- 
plant  of  the  Northwestern  Manufactarinf 
&  Car  Company — that  is,  to  buy  a  «inj:I« 
property  which  was  then  in  the  bands  ol 
the  court,  and  likely  to  be  sacrificv^d  id 
judicial  proceedings.  Clearly  the  credit4tn 
thought  that,  by  acquiring  title  and  pot^M>« 
sion  of  the  entire  plant,  they  could  realm 
more  than  by  a  receiver's  sale  to  ont«iil4 
parties;  and  at  the  same  time,  oontrm- 
plating  the  possibilities  of  the  future,  thM 
provided  in  the  dharter  for  the  carn^ing  o« 
of  a  general  manufacturing  business.  Th« 
scheme  is  clearly  set  forth  in  the  followini 
passage  from  the  opinion  of  the  aupreiM 
court  of  Minnesota,  quoted  in  the  opinioi 
of  this  court: 

"There  are  two  general  purpose*  foi 
which  the  corporation  was  organized*  ai 
declared  by  the  articles, — one,  the  parchaM 
of  the  capital  stock,  evidence  of  indebt««i 
ness,  and  assets  of  an  existing  corporation; 
and  the  other,  the  manufacture  and  m1« 
of  all  articles,  implements,  and  maehinei^ 
made  of  wood  and  iron,  or  either  of  tiiem 
and  the  manufacture  of  the  niat«riali 
therein  used.  The  first  purpoi«e  does  n<4 
appear  to  be  a  necessary  incident  to  th« 
second  one.     On  the  contrary,  the  corporm 
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tkn  was  authorized  to  buy  and  sell  the 
itock,  choaes  in  action,  and  assets  of  the 
Northwestern  Manufacturing  &  Gar  Com- 
ptor  mentioned  in  the  articles^  without 
rrrr  engaging  in  the  business  of  manufac- 
tming.  The  first  purpose  appears  to  be 
ifidependent  of  the  second  one,  for  the  pow- 
er to  hnj  necessarily  includes  the  incidental 
porer  to  use,  collect,  deal  with,  or  sell  the 
itock  and  assets  of  the  then-existing  cor- 
ilporation.  'Nor  does  it  fairly  appear^  ex- 
psslj  or  by  necessary  implication,  from 
tbe  language  of  these  articles,  that  such 
stoek  and  assets  were  to  be  purchased 
«}?  as  a  necessary  incident  to  the  declared 
purpose  of  manufacturing  all  articles  which 
I  ue  made  of  wood  and  iron,  or  either  of 
ftem."    [90  Minn.   148,  95  N.  W.  767.] 

Clearly  the  thresher  company  was  no 
ipeculatiTe  corporation,  but  an  ordinary 
ud  legitimate  business  yenture.  Suppose 
^  bank  had  been  the  only  creditor,  is  it 
piMBible  tiiat  it  could  not  have  taken  the 
wkle  ear  company's  plant  in  satisfaction 
ef  its  daim,  and  t^en  held  it  in  the  hopes 'of 
bong  able  to  realize  fully  on  the  property? 
And  if  it  could  do  so,  acting  alone  and  for 
iti  single  interest,  what  is  there  in  the 
nranizttion  of  a  national  bank  which  pre- 
lats  it  doing  the  like  thing  in  conjunction 
with  other  creditors? 

Of  course,  as  held  by  the  supreme  court 
rf  Minnesota,  unless  the  thresher  company 
*«  organized  solely  for  the  purpose  of 
c^ing  on  a  manufacturing  business,  its 
itockholders  would,  under  §  3  of  article  10 
^  the  Constitution  of  Minnesota,  be  sub- 
i«4  to  the  double  liability.  For  if  a  power 
**  *»g»ge  in  manufacturing  exempts  stock- 
koMers  from  double  liability,  no  matter 
»ut  other  business  the  corporation  is 
"^"rtCTed  to  carry  on,  every  corporation  or- 
fwiiang  under  the  Minnesota  statutes 
*«iald  ittdude  that  among  its  charter  pow- 
^  We  ordinarily  accept  the  construction 
^  a  state  supreme  court  of  its  Constitu- 
tion and  laws  as  conclusive.  In  this  case 
^  eonstmction  placed  by  the  supreme 
Coart  of  Minnesota  upon  this  clause  In  the 
Constitution  is  so  obviously  right  as  to  pre- 
*^  the  necessity  of  defense. 

For  these  reasons,  thus  briefly  stated, 
1  »a  cons^ained  to  dissent  from  the  opin- 
io wd  judgment  of  the  couri;,'  and  am 
*«*orittd  to  say  that  Mr.  Justice  Brown 
**cw8intJii8  dissent, 
too  IT.  8. 


♦SECURITY  MUTUAL  LIFE  INSURANCE [446] 
COMPANY,  Plff.  in  Err,, 

V. 

HENRY  R.  PREWITT,  Insurance  Commis- 
sioner of  the  State  of  Kentucky. 

(See  S.  C.  Reporter's  ed.  446-450.) 

ESrror     to     state     conrt^moot     case.— A 

writ  of  error  to  review  a  Judgment  of  a  state 
court  refusing  to  cancel  the  revocation  of  a 
permit  to  do  business  in  the  state,  granted, 
renewable  annually,  to  a  foreign  insurance 
company,  must  be  dismissed,  wbere  the  per- 
mit itself  has  become  of  no  effect  by  the 
lapse  of  one  year  since  it  was  granted. 

[No.  178.] 

Argued   January   16,    1906,    Decided   Feb- 
ruary 19, 1906, 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  reversed  a  judgment  of  the  Circuit 
Court  of  Jefferson  County,  in  that  state, 
canceling  the  revocation  of  a  permit  to  do 
business  in  the  state,  granted  to  a  foreign 
insurance    company.     Diamieaed,^ 

See  same  case  below,  26  Ky.  L.  Rep.  1239, 
83  S.  W.  611. 

Statement  by  Mr.  Justice  Peokhams 
The  plaintiff  in  error  seeks  by  this  writ 
to  review  the  judgment  of  the  court  of  ap- 
peals of  Kentucky,  reversing  the  judgment 
of  the  court  below  and  dismissing  the  peti- 
tion of  plaintiff  in  error.  The  trial  court 
granted  such  petition,  which  was  to  cancel 
the  revocation,  by  the  state  insurance  com- 
missioner, of  the  permit  granted  by  him 
to  the  plaintiff  in  error  to  do  business  in 
the  state. 

The  facts  are  as  follows:  The  company  is 
an  insurance  company,  existing  under  the 
laws  of  the  state  of  New  York,  and  having 
its  principal  office  in  the  city  of  Bingham- 
ton,  in  that  state.  In  the  year  1900  the  com- 
pany, pursuant  to  the  laws  of  the  state  of 
Kentucky,  applied  to  the  insurance  commis- 
sioner of  that  state  for  a  permit  to  do  J)us- 
iness  therein,  and  it  was  granted  for  one 
year  from  the  date  of  such  permit,  which 
was  annually  renewed  thereafter.  On  July 
1,  1904,  it  was  renewed  for  the  last  time,  and 
the  permit  contained  a  statement  that  it 
was  granted  for  one  year,  provided  it  was 
not  sooner  revoked.     Section  635,  Kentucky 

tDlsmissal  set  aside  on  rehearing  Bfay  14, 
1906,  and  judgment  affirmed.    See  post,  p.  1013. 


Note. — On  error  to  state  courts  in  oases  pre- 
senting merely  abstract  or  moot  questions see 

note  to  CampbeU  v.  California,  ante,  882. 
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Statutes,  provides  that  these  licenses  or  per- 
mits must  be  renewed  annuall}'.  At  the 
time  of  the  first  application  by  the  company 
[447] for  admission  (a.  d.  •1900),  the  following 
statute  of  Kentucky  was,  and  it  ever  since 
has  been,  in  existence.  It  is  known  as  §  631, 
Kentucky  Statutes.  The  section  reads  as 
follows : 

"Before  authority  is  granted  to  any  for- 
eign insurance  company  to  do  business  in 
this  state  it  must  file  with  the  commissioner 
a  resolution  adopted  by  its  board  of  direc- 
tors, consenting  that  service  of  process  upon 
any  agent  of  such  company  in  this  state  or 
upon  the  commissioner  of  insurance  in  this 
state,  in  any  action  brought  or  pending  in 
this  state,  shall  be  a  valid  service  upon  said 
company ;  and,  if  process  is  served  upon  the 
commissioner,  it  shall  be  his  duty  to  at  once 
send  it  by  mail,  addressed  to  the  company  at 
its  principal  office;  and  if  any  company 
shall,  without  the  consent  of  the  other  party 
to  any  suit  or  proceeding  brought  by  or 
against  it  in  any  court  of  this  state,  re- 
move said  suit  or  proceeding  to  any  Federal 
court,  or  shall  institute  any  suit  or  pro- 
ceeding against  any  citizen  of  this  state 
in  any  Federal  court^  it  shall  be  the  duty 
of  the  commissioner  to  forthwith  revoke  all 
authority  to  such  company  and  its  agents 
to  do  business  in  this  state,  and  to  pub- 
lish such  revocation  in  some  newspaper  of 
general  circulation  published  in  the  state." 

In  September,  1904,  certain  parties, 
named  Grain  and  Gayle  sued  the  company  in 
a  state  court  of  Kentucky,  and  the  company, 
without  their  consent,  removed  the  suit  to 
the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Kentucky.  There- 
upon Grain  and  Gayle  notified  the  state  in- 
surance commissioner  of  such  removal,  and 
demanded  that  the  commissioner  should  re- 
voke the  authority  of  the  company  to  do 
business  in  the  state,  as  provided  for  by 
the  above  statute. 

The  company  avers  that  the  insurance 
commissioner  did,  on  the  sole  '^round  of  such 
removal,  revoke  the  authority  of  the  com- 
pany to  do  business  after  September  29, 
1904t  The  company  thereupon  demanded  of 
the  commissioner  that  he  should  set  aside 
such  revocation  and  cancel  the  same,  which 
the  commissioner  refused  to  do. 
[448]  *The  company  then  commenced  these  pro- 
ceedings in  the  proper  state  court  of  Ken- 
tucky, asking  that  the  insurance  commis- 
sioner be  required  to  cancel  the  revocation 
of  the  authority  of  the  plaintiff  and  its 
agents  to  do  business  in  the  state,  and  that 
he  should  grant,  or  continue,  the  authority 
to  the  plaintiff  and  its  agents,  to  trans- 
act the  business  of  life  insurance  in  the 
state;  and  that  the  commissioner  should  be 
required  to  publish  in  a  newspaper  the  fact 
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of  such  cancelation,  and  that  he  shoold  be 
restrained  and  enjoined  from  notifying  the 
general  agents  of  the  plaintiff  of  the  sus- 
pension of  its  license.  The  company  special- 
ly set  up  the  claim  that,  under  the  Consti- 
tution and  laws  of  the  United  States,  it  was 
entitled  to  remove  the  suit  mentioned  from 
the  state  court  into  the  United  States  cir- 
cuit court  for  the  eastern  district  of  Ken- 
tucky, and  that  any  statute  of  the  state 
of  Kentucky  in  anywise  restricting  or  af- 
fecting that  right  was  void  as  a  vioUti<a 
of  the  Federal  Gonstitution. 

The  defendant  demurred  to  the  petitioa 
on  the  ground  that  it  did  not  state  faeta 
sufficient  to  constitute  a  cause  of  actiun. 
The  trial  court  overruled  the  demurrer,  and 
tne  defendant  commissioner  declining  to 
plead  further,  the  prayer  of  the  insuranee 
company  was  granted,  and  judgmtmt  was 
entered  ( 1 )  directing  the  defendant  to  ca>- 
cel  the  revocation  of  the  permit;  {2) 
granting  authority  to  the  company  to  trmna- 
act  business  in  the  state;  (3)  restrainiof 
the  commissioner  from  notifying  the  general 
agents  of  the  company  of  the  sttapensioii 
of  its  license  and  its  right  to  do  busiaesa  in 
the  state;  (4)  enjoining  the  commisaiooef 
from  applying  to  any  judge  for  an  injonc^ 
tion  restraining  the  company  from  further 
proceeding  with  its  business.  The  defendant 
prayed  an  appeal  to  the  court  of  appeals  oi 
the  state,  which  was  granted,  and  that 
court  reversed  t\^  judgment  of  the  trial 
court,  and  remanded  the  case,  with  instruc- 
tions to  dismiss  the  petition,  and  judgmest 
to  that  effect  was  thereupon  entered.  d6 
Ky.  L.  Rep.   1239,  83  S.  W.  611. 

Mr,  WiUimm  BfmnbaU  B«lUtt  ar|rwl 
the  cause,  and,  with  Messrs.  F.  W,  •/mJbnj, 
Julien  T.  Davies,  and  Charles  8.  OrutU^ 
filed  a  brief  for  plaintiff  in  error: 

Although  it  has  been  loosely  stated  *mM 
in  Paul  V.  Virginia,  8  Wall.  168.  181.  19  U 
ed.  357,  360,  and  Hooper  v.  Calif ormia^  l.V» 
U.  S.  652,  656,  39  L.  ed.  298,  301.  5  Intent 
Gom.  Rep.  610,  15  Sup.  Ct.  Rep.  207)  that 
a  state  may  entirely  exclude  foreign  car^ 
porations,  or  may  prescribe  such  conditiou 
of  admittance  as  it  thinks  fit,  the  SupmxM 
Gourt  has  repeatedly  pointed  out  laa  ia 
Home  Ins.  Co.  v.  Morse,  20  Wall.  445,  4o«^ 
22  L.  ed.  365^  369  and  Horn  8Urer  Mm,  r  • , 
V.  yew  York,  143  U.  S.  305,  314,  36  i^  e«t 
164,  168,  4  Inters.  Gom.  Rep.  57,  12  Sups 
Gt.  Rep.  403),  that  such  expreeaiona  «rni 
subject  to  the  qualification  that  there  m9H 
certain  classes  of  corporations  that  coaU 
not  be  excluded  at  all,  and  with  refereore  u 
all  other  corporations  the  conditions  pre^ 
scribed  must  not  be  repugnant  to  the  Fed 
eral  Gonstitution. 

For  example,  a  state  cannot  exclude  itv^ 
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Ks  limits  a  foreign  corporation  engaged 
in  interstate  commerce  {Pensacola  Teleg. 
Co.  T.  Western  U,  Teleg.  Co.  96  U.  S.  1,  24 
L  fd.  708),  nor  one  employed  in  doing  work 
rad^r  authority  of  Congress  {Stockton  v. 
Bdiimore  d  N.  T.  R.  Co.  1  Inters.  CJom. 
Rep.  411,  32  Fed.  9),  or  engaged  in  any 
Federal  function  (Eom  Silver  Min,  Co.  v. 
Jeic  York,  143  U.  S.  306,  36  L.  ed.  164,  4 
Inters.  Com.  Rep.  67,  12  Sup.  Ct.  Rep.  403). 
A  stite  cannot  provide,  as  a  term  of  admis- 
non,  tiiat  the  corporation  will  not  remove 
t  cise  to  the  Federal  courts  {Home  Ins.  Co. 
T.  Morse,  20  Wall.  445,  22  L.  ed.  365). 
Ndtber  can  a  state  prevent  a  foreign  cor- 
poration from  doing  business  because  it  re- 
fa^  to  obtain  a  license  under  a  statute 
providing  for  a  revocation  of  the  business  if 
it  removed  a  ease  to  the  Federal  court 
(Barren  ▼.  Bumside,  121  U.  S.  186,  30  L. 
ed.  915,  1  Inters.  Com.  Rep.  295,  7  Sup.  Ct. 
Bep.  931 ) . 

A  state  may,  by  a  valid  affirmative  ex- 
pression, prohibit  the  entrance  of  or  expel 
sn  foreign  corporations  which  are  not  en- 
psed  in  interstate  commerce  or  in  perform- 
is?  a  Federal  function. 

Pnl  Y.  Virginia,  and  Eom  Silver  Min. 
Co.  T.  yew  York,  supra. 

Until  a  state  has  decided  otherwise  by 
KNse  valid  affirmative  direct  enactment  to 
the  contrary  a  foreign  corporation  has  the 
right  by  virtue  of  the  common-law  rule  of 
wmity,  to  enter  any  state  an/1  transact  its 
banness. 

13  Am.  &  Eng.  Enc.  Law,  pp.  838,  839; 
Cowdl  V.  Colorado  Springs  Co.  100  U.  S. 
K  W.  25  L.  ed.  547,  549;  American  d  F. 
C*rufM,„  Union  V.  Yount,  101  U.  S.  352, 
%  25  L.  ed.  888,  890. 

The  principle  of  comity  does  not  mean 
"wurtesy,"  but  is  as  much  a  part  of  the 
1*»  as  any  other  legal  principle ;  it  exists  at 
^onnHni  law,  and  is  operative  until  changed 
by  statute. 

Beale.  Foreign  Corp.  §  104. 

A  state  may,  subject  to  the  provisions  of 
tie  Federal  Constitution,  prescribe  the 
tenas  or  conditions  upon  which  foreign  cor- 
porations (except  those  engaged  in  inter- 
•ute  commerce,  etc.)  will  be  admitted  to 
Qrry  on  their  business. 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
^,  732,  28  L.  ed.  1137,  1138,  5  Sup.  Ci. 
Kep.  739;  Horn  Silver  Min.  Co.  v.  New 
^ork,  143  U.  S.  305,  315,  36  L.  ed.  164,  168, 
4  Inters.  Com.  Rep.  67,  12  Sup.  Ct.  Rep. 
«3:  Hooper  t.  California,   155  U.  S.  648, 

•55.  S  Inters.  Com.  Rep.  610,  39  L.  ed.  297, 

JW.  15  8np.  Ct  Rep.  207;  Waters-Pierce 

'^  Co.  T.  Texas,  177  U.  S.  28,  46,  44  L.  ed. 

^7,  664,  20  Sup.  Ct.  Rep.  618;  New  York 

^  /«.  Co.  ▼.  Cravens,  178  U.  S.  389,  397, 


44   L.   ed.    1116,    1122,  20   Sup.    Ct.   Rep. 
962. 

But  the  terms  or  conditions  of  admission 
must  not  be  inconsistent  with  the  Federal 
Constitution,  for  there  is  a  limit  beyond 
which  a  state  cannot  go,  to  wit,  it  cannot 
prescribe  terms,  the  effect  of  which  will  be 
to  abridge  or  deprive  the  corporation  of  a 
right  guaranteed  to  it  by  the  Constitution 
and  laws  of  the  United  States. 

Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  407,  15  L.  ed.  451,  452;  Home  Ins.  Co. 
v.'  Morse,  supra;  Barron  v.  Bumside,  121 
U.  S.  186,  200,  30  L.  ed.  915,  919,  1  Inters. 
Com.  Rep.  295,  7  Sup.  Ct.  Rep.  931 ;  Blake 
y.  McClung,  172  U.  S.  239,  254,  255,  43  L. 
ed.  432,  437,  438,  19  Sup.  Ct.  Rep.  165; 
Dayton  Coal  d  I.  Co.  v.  Barton,  183  U.  S. 
23,  25,  46  L.  ed.  61,  64,  22  Sup.  Ct.  Rep. 
5. 

The  power  of  Congress  over  the  removal 
of  causes  is  quite  as  broad  as  its  power 
to  regulate  commerce,  and  yet  it  has  been 
repeatedly  held  that*  a  state  cannot  dis- 
criminate against  thie  citizens  or  products 
of  other  states  {Htmnihal  d  St.  J.  R.  Co.  y. 
Husen,  95  U.  S.  465,  24  L.  ed.  527;  Min- 
nesota V.  Barber,  136  U.  S.  313,  34  L.  ed. 
455,  3  Inters.  Com.  Rep.  185,  10  Sup.  Ct. 
Rep.  862;  Brimmer  v.  Rehman,  138  U.  S. 
78,  34  L.  ed.  862,  3  Inters.  Com.  Rep.  486, 
11  Sup.  Ct.  Rep.  213;  Voight  v.  Wright, 
141  U.  S.  62,  35  L.  ed.  638,  11  Sup.  Ct.  Rep. 
855;  Tieman  v.  Rinker,  102  U.  S.  123,  26 
L.  ed.  103;  Guy  v.  Baltimore,  100  U.  S. 
434,  25  L.  ed.  743;  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  ed.  347 ;  Walling  v.  Michi- 
gan, 116  U.  S.  446,  29  L.  ed.  691,  6  Sup. 
Ct.  Rep.  454),  nor  impose  a  tait  on  inter- 
state commerce,  either  by  a  tax  laid  on  the 
transportation  of  the  subjects  of  that  com- 
merce {State  Freight  Tax  Case,  15  Wall. 
232,  279,  21  L.  ed.  146,  162;  Western  U. 
Teleg.  Co.  v.  Texas,  105  U.  S.  460,  466, 
26  L.  ed.  1067,  1068;  New  York  v.  Com- 
pagnie  Oenerale  Transatlantique,  107  U.  S. 
59,  27  L.  ed.  383,  2  Sup.  Ct.  Rep.  87),  or 
by  a  tax  on  the  receipts  derived  from  that 
transportation,  or  upon  the  capital  stock 
of  the  carrier  {Philadelphia  d  S.  Mail  S. 
8.  Co.  V.  Pennsylvania,  122  U.  S.  326,  30 
L.  ed.  1200,  1  Inters.  Com.  Rep.  308,  7 
Sup.  Ct.  Rep.  1118;  Western  U.  Teleg.  Co. 
V.  Alabama  Bd.  of  Assessment  [Western  U, 
Teleg.  Co.  v.  Seay]  132  U.  S.  472,  33  L.  ed. 
409,  2  Inters.  Com.  Rep.  726,  10  Sup.  Ct. 
Rep.  161 ;  Pensacola  Teleg.  Co.  v.  Western 
U.  Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708 ;  Rat- 
terman  v.  Western  U.  Teleg.  Co.  127  U.  S. 
411,  .32  L.  ed.  229,  2  Inters.  Com.  Rep.  59, 
8  Sup.  Ct.  Rep.  1127;  Western  U.  Teleg. 
Co.  V.  Atty.  Oen.  125  U.  S.  530,  31  L.  ed. 
790,  8  Sup.  Ct.  Rep.  961;  Fargo  v.  Michi- 
'  gan  [Fargo  v.  Stevens]   121  U.  S.  230,  30 

547 


L 


SuPBEHE  Court  of  the  United  States. 


Oct.  Tebic, 


L.  ed.  888,  1  Inters.  Com.  Rep.  51,  7  Sup. 
Ct.  Rep.  857;  California  v.  Central  P.  R. 
Co.  127  U.  S.  1,  32  L.  ed.  150,  2  Inters. 
Com.  Rep,  153,  8  Sup.  Ct.  Rep.  1073;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  196,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826),  or  by  means  of 
a  license  fee  on  the  privilege  or  occupation 
of  engaging  in  interstate  commerce  {Roh- 
bins  V.  Taxing  District,  120  U.  S.  489,  30 
L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  692;  Corson  v.  Maryland,  120  U. 
S.  502,  30  L.  ed.  699,  1  Inters.  Com.  Rep. 
50,  7  Sup.  Ct.  Rep.  655;  Leloup  v.  Mobile, 
127  U.  S.  640,  32  L.  ed.  311,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Harman  v. 
Chicago,  147  U.  S.  396,  37  L.  ed.  216,  13 
Sup.  Ct.  Rep.  300;  Brennan  v.  Titusville, 
163  U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com. 
Rep.  658,  14  Sup.  Ct.  Rep.  829;  Moran  v. 
Jfew  Orleans,  112  U.  S.  69,  28  L.  ed.  653, 
6  Sup.  Ct.  Rep.  38;  McCall  v.  California, 
136  U.  S.  104,  34  L.  ed.  391,  3  Inters.  Com. 
Rep.  181,  10  Sup.  Ct.*Rep.  881;  Norfolk  d 
W.  R.  Co.  V.  Pennsylvania,  136  U.  S.  114, 
34  L.  ed.  394,  3  Inters.  Com.  Rep.  178,  10 
Sup.  Ct.  Rep.  958;  Asher  v.  Texas,  128  U. 
S.  129,  32  L.  ed.  368,  2  Inters.  Com.  Rep. 
241,  9  Sup.  Ct.  Rep.  1;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  ed.  649,  11  Sup. 
Ct.  Rep.  851 ;  Henderson  v.  New  York 
[Henderson  v.  Wickham]  92  U.  S.  259,  23 
L.  ed.  543;  Pickard  v.  Pullman  Southern 
Car  Co.  117  U.  S.  34,  29  L.  ed.  785,  6  Sup. 
Ct.  Rep.  635;  Webber  v.  Virginia,  103  U. 
S.  344,  26  L.  ed.  565;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  32  L.  ed.  637,  9  Sup. 
Ct.  Rep.  256)  ;  nor  can  a  state  in  any  way 
attempt  to  regulate  interstate  commerce  by 
imposing  burdensome  conditions  under 
whrch  it  may  be  conducted,  whether  by  fix- 
ing rates  {Wabash,  St.  L.  d  P.  R.  Co.  v. 
Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4; 
Covington  d  C.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct.  Rep.  1087),  or  by  prevent- 
ing the  introduction  of  certain  articles  of 
commerce  {Bowman  v.  Chicago  d  N.  W.  R. 
Co.  125  U.  S.  465,  31  L.  ed.  700,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Leisy  v.  Hardin.  135  U.  S.  100,  34  L.  ed. 
128,  10  Sup.  Ct.  Rep.  681,  3  Inters.  Com. 
Rep.  36),  or  by  requiring  telegraphic  mes- 
sages to  be  sent  in  the  order  received,  and 
delivered  by  messengers  within  1  mile  of 
the  oflke  {Western  U.  Tcleg.  Co.  v.  Pendle- 
ton, 122  U.  S.  347,  30  L.  ed.  1187,  1  Inters. 
Com.  Rep.  306,  7  Sup.  Ct.  Rep.  1126),  or 
by  requiring  common  carriers  to  give  equal 
passenger  accommodations  without  distinc- 
tion on  account  of  race  or  color  ( Hall  v.  De 
Ouir,  96  U.  S.  485,  24  L.  ed.  647). 

So  in  Easton  v.  Iowa,  188  U.  S.  220,  47 
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L.  ed.  452,  23  Sup.  Ct.  Rep.  288,  it  was  held 
that,  as  Congress  had  the  sole  power  to 
regulate  national  banks,  a  statute  of  Iowa 
was  void  which  provided  a  penalty  for  any 
banker  receiving  a  deposit  at  a  time  when 
he  knew  the  bank  was  insolvent. 

In  Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  15  L.  ed.  451,  the  court  said  that  the 
terms  which  a  state  could  impose  in  admit- 
ting a  foreign  corporation  must  not  be  in- 
consistent with  those  rules  of  public  law 
which  secure  the  jurisdiction  and  author- 
ity of  each  state  from  encroachment  by  all 
others. 

A  state  cannot  tax  or  punish  a  person  for, 
or  prevent  him  from,  exercising  any  right 
conferred  by  the  Constitution  and  laws  of 
the  United  States. 

For  example,  a  state  could  not  imprison 
or  fine  one  of  its  own  citizens  (individual 
or  corporate)  for  bringing  a  suit  in  a  Fed- 
eral court,  or  impose  a  tax  or  fine  on  a  per- 
son because  he  voted  for  a  congressional 
candidate  {Wiley  v.  Sinkler,  179  U.  S.  58, 
45  L.  ed.  84,  21  Sup.  Ct.  Rep.  17),  or  be- 
cause he  gave  information  to  the  United 
States  of  a  crime  against  its  laws  {Re 
Quarles,  158  U.  S.  532,  39  L.  ed.  1080,  15 
Sup.  Ct.  Rep.  959),  or  because  he  protected 
a  Federal  judge  {Re  Neagle  [Cunningham 
V.  Neagle^,  135  U.  S.  1,  34  L.  ed.  55,  10 
Sup.  Ct.  Rep.  658),  or  desired  to  travel 
from  one  state  to  another  {Crandall  v.  Ne- 
vada, 6  Wall.  36,  18  L.  ed.  745),— the  ob- 
vious reason  being  that  a  state  cannot  pun- 
ish one  for  doing  what  one  has  a  right 
do. 

A  punishing  clause  dependent  upon  a  void 
prohibiting  clause  is  itself  void. 

Easton  v.  Iowa,  188  U.  S.  220,  228,  47  L. 
ed.  452,  466,  23  Sup.  Ct.  Rep.  288. 

A  review  of  the  authorities  will  demon- 
strate the  correctness  of  the  foregoing  ar- 
gument; and,  while  in  some  of  the  earlier 
cases  the  subject  was  dealt  with'  by  this 
court  from  a  somewhat  narrower  view,  it 
will  be  observed  that  the  decisions  were 
finally  placed  6n  the  broad  ground  that  any 
statute  designed  to  entail  the  surrender  of 
a  privilege  secured  by  the  Constitution  and 
laws  of  the  United  States  is  void,  and  nice 
distinctions  between  the  different  statutes 
were  disregarded,  and  they  were  all  held 
subject  to  the  same  infirmity. 

Lafayette  Ins.  Co.  v.  French,  supra; 
Pennsylvania  Lumbermen's  Mut.  F.  Ins.  Co, 
V.  Meyer,  197  U.  S.  407,  49  L.  ed.  810,  25 
Sup.  Ct.  Rep.  483 ;  Home  Ins.  Co.  v.  Morse, 
20  Wall.  445,  22  L.  ed.  365 ;  Duoat  v.  Cfci- 
cago,  10  Wall.  410,  19  L.  ed.  972;  Barron 
V.  Burnside,  121  U.  S.  186,  30  L.  ed.  915, 
1  Inters.  Com.  Rep.  296,  7  Sup.  Ct.  Rep. 
931;  Southern  P.  Co.  v.  Denton,  146  U.  S. 
202,  36  L.  ed.  942,  18    Sup.    Ct.    Rep.  4i; 
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Barrow  5.  8.  Co.  v.  Kane,  170  U.  S.  100, 
111,  42  L  ed.  964,  968,  18  Sup.  Ct.  Rep. 
52«;  Blake  t.  McClung,  172  U.  S.  ?55,  256, 
43  L  «L  438,  19  Sup.  Ct.  Rep.  165;  Com, 
T.  E«f  Tennessee  Coal  Co.  97  Ky.  238,  30 
S.  W.  608;  Cow.  v.  Jellico  Coal  Co.  97  Ky. 
248,  30  S.  W.  611. 

Doyk  T.  Continental  Ins.  Co.  94  U.  S.  540, 
24  L  ed.  131,  80  far  as  its  doctrine  inter- 
ieres  with  our  contentions,  has  already 
been  OTemiled  and  destroyed  by  the  case  of 
BcfTon  T.  Bumsidej  Bupra. 

Mr.  J.  H.  Hazelrigs  argued  the  cause, 
ud.  with  Messrs.  N.  B.  Hays,  H.  R.  Prevoitt, 
ind  Hazelrigg  d  HazerUgg,  filed  a  brief  for 
defendant  in  error: 

The  admission  into  a  state  and  the  con- 
tinued conduct  therein  of  the  business  of  a 
foreign  corporation  depend  solely  on  the 
cMuent  of  the  state. 

Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
Jj?;  Horn  Silver  Min.  Co.  v.  New  york,  143 
r.  S.  305,  36  L.  ed.  164,  4  Inters.  Com. 
Rep.  57,  12  Sup.  Ct.  Rep.  403;  Hooper  v. 
Cclifomia,  155  U,  S.  650,  39  L.  ed.  298, 
5  Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
20T;  Bank  of  Augusta  v.  Earle,  13  Pet. 
519, 10  L.  ed.  274 ;  Blake  v.  McClung,  172 
C.  S.  255,  43  L.  ed.  438,  19  Sup.  Ct.  Rep. 
165. 

The  chief  cr^es  in  point  are:  Home  Ins. 
Co.  ?.  Morse,  20  Wall.  445,  22  L.  ed.  365 ; 
^fe  V.  Continental  Ins.  Co.  94  U.  S.  535, 
24  L  ed.  148;  Barron  v.  Bumside,  121  U. 
S  186,  30  L.  ed.  915,  1  Inters.  Com.  Rep. 
295,  7  Sup.  Ct.  Rep.  931;  Com.  v.  East 
ftnnefsee  Coal  Co.  97  Ky.  238,  30  S.  W. 
608. 

• 

Mr.  Justice  PeokHanif  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

It  appears  that  the  laws  of  Kentucky  re- 
^re  the  annual  renewal  of  the  permit  to 
MT  foreign  insurance  company,  in  order 
th*t  the  company  may  contiriue  to  do  busi- 
s««  in  the  state,  and  without  such  license 
ti«  company  is  prohibited  from  doing  any 
business  therein. 

The  writ  of  error  in  this  case  was  filed 
January  27,  1905,  and  the  license  was 
pinted  July  1,  1904,  and  expired  by  its 
terms,  if  not  sooner  revoked,  on  the  1st  day 
of  July,  1905.  The  permit,  even  if  illegally 
re?oktd  prior  to  that  time,  became  a  dead 
letter  on  July  1,  1905,  so  far  as  constituting 
tty  inthority  to  the  company  to  remain  in 
^  itite  and  do  business  therein.  If  the 
«nirt  should  now  assume  to  cancel  the  revo- 
**^  it  could  not  thereby  reinstate  the 
P^nwt,  which  has  already  expired,  and  the 
*™"P«»y  would  still  be  without  power  to 
^  business  in  the  state  until  another  permit 
^  U.  S.  U.  S.,  Book  50. 


should  be  granted.  To  adjudge  that  the  old 
permit  remained  good  until  the  expiration 
of  the  year  is  to  adjudge  an  abstract  ques- 
tion, as  no  relief  can  be  now  awarded  con- 
cerning it.  The  refusal  on  the  part  of  the 
insurance  commissioner  to  grant  authority 
to  plaintiff  to  transact  business  after  the 
old  permit  had  expired  does  not  raise  a 
Federal  question.  Since  the  writ  of  error 
was  filed  the  permit  has  ceased  to  have 
any  effect,  and,  therefore,  an  event  has  oc- 
curred which  renders  it  impossible  for  this 
court  to  grant  any  effecutal  relief  in  favor 
of  plaintiff  in  error.  In  such  case  the  court 
will  dismiss  the  writ  of  error.  Mills  v. 
•Green,  159  U.  S.  661,  40  L.  ed.  293,  16  Sup. [450] 
Ct.  Rep.  132;  Tennessee  v.  Condon,  189  U. 
S.  64,  47  L.  ed.  709,  23  Sup.  Ct.  Rep.  579; 
lones  v.  Montague,  194  U.  S.  147,  48  L.  ed. 
913,  24  Sup.  Ct.  Rep.  ^1. 

It  would  seem  to  be  plain  that  the  cancela- 
tion of  a  revocation  of  a  permit  when  the 
permit  itself  has  become  of  no  effect  by 
virtue  of  the  lapse  of  time  would  be  use- 
less business,  and  would  give  no  practical 
relief  to  the  company. 

Writ  dismissed. 


TRAVELERS.   INSURANCE     COMPANY, 
of  Hartford,  Connecticut,  Plff,  in  Err,, 

HENRY  R.  PREWITT,  Insurance  Commis- 
sioner of  the  State  of  Kentucky. 

(See  8.  C.  Reporter's  ed.  450.) 

This  case  is  governed  by  the  decision   in  Be- 
curity  Mut.  L.  Ins.  Co.  v.  Preufitt,  ante,  646. 


[No.  184.] 

Argued  January   16,   1906,    Decided  Feb- 
ruary 19,  1906. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  JeHerson  County,  in  that  state, 
dismissing,  on  demurrer,  a  petition  to  en- 
join the  threatened  revocation  of  a  permit 
to  do  business  in  the  state,  granted  to  a 
foreign  insurance  company.    DisnUased.i 

See  same  case  below,  26  Ky.  L.  Rep. 
1239,  83  S.  W.  611. 

Messrs.  Edmnnd  F.  Trabne  and  John 
6.  Johnson  argued  the  cause,  and,  with 
Messrs.  John  D.  Doolan,  Attilla  Cow,  Jr., 
and  William  Bro  Smith,  filed  a  brief  for 
plaintiff  in  error: 

tDismlssal   set  aside  on  rehearing  May   14, 

1906,  and  Judgment  affirmed.    See  post,  p.  1013. 
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The  doctrine  of  the  state  court  is  unsound 
and  is  in  conflict  with  all  the  decisions  of 
this  court  saving  that  of  Dot/le  v.  Conti- 
nental Ins.  Co.  94  U.  S.  535,  24  L.  ed.  148, 
which  we  claim  was  overruled  in  Barron  v. 
Burnside,  121  U.  S.  186,  30  L.  ed.  915,  1 
Inters.  Com.  Rep.  295,  7  Sup.  Ct  Rep.  931. 

If,  as  held  in  Home  Ins.  Co.  v.  Morse,  20 
Wall.  455,  22  L.  ed.  369,  the  state  cannot 
deprive  a  foreign  insurance  company  of  its 
right  of  access  to  the  Federal  courts,  upon 
what  principle  can  it  impose  upon  it  the 
penalty  of  expulsion  from  the  state  if  it  ex- 
ercise that  right?    • 

By  the  14th  Amendment  the  state  is  for- 
bidden to  deprive  a  foreign  corporation  of 
due  process  and  equal  protection  of  the 
laws. 

Smyth  y.  Ames,  169  U.  S.  466«  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418. 

Due  process  includes  access  to  all  legal 
tribunals,  state  and  Federal,  and  to  an  or- 
derly and  just  administration  of  the  laws. 
If  the  state  could  deny  due  process  to  a 
foreign  corporation,  it  might  decline  to  ad- 
mit it  except  upon  condition  of  its  sur- 
render of  its  right  of  access  to  either  state 
or    Federal    courts,    leaving   it   defenseless. 

It  has  been  repeatedly  held  by  this  court 
that  a  state  cannot  even  limit  to  its  own 
courts  the  enforcement  of  a  controversy  of 
a  nature  included  within  the  grant  of  ju- 
risdiction to  the  Federal  courts  by  the 
Federal  Constitution  and  laws. 

Lincoln  County  v.  Luning,  133  U.  S.  529, 
33  L.  ed.  766,  10  Sup.  Ct.  Rep.  363;  Oeorge 
T.  Smith  Middlings  Purifier  Co.  v.  McOroar- 
ty,  136  U.  S.  237,  34  L.  ed.  340,  10  Sup.  Ct. 
Rep.  1017;  Madisonville  Traction  Co,  v.  St. 
Bernard  Min.  Co.  196  U.  S.  239,  49  L.  ed. 
462,  25  Sup.  Ct.  Rep.  251 ;  Chicago  d  N.  W. 
R.  Co,  V.  Whitton,  13  Wall.  270,  20  L.  ed. 
571. 

Nor  can  the  jurisdiction  of  the  Federal 
courts  be  impaired  by  state  legislation. 

Hyde  v.  Stone,  20  How.  170,  15  L.  ed. 
874;  Wabash  Western  R.  Co.  v.  Brow,  164 
U.  S.  271,  41  L.  ed.  431,  17  Sup.  Ct.  Rep. 
126;  Smyth  v.  Ames,  supra. 

In  respect  to  the  nature  or  degree  of  dis- 
crimination which  a  state  may  make  be- 
tween her  own  corporations  and  those  of 
other  states,  it  belongs  to  the  state  to  de- 
termine, subject  only  to  such  limitations  on 
her  sovereignty  as  may  be  foiud  in  the 
fundamental  law  of  the  Union. 

Ducat  v.  Chicago,  10  Wall.  410,  19  L.  ed. 
792. 

In  Home  Ins.  Co.  v.  Morse,  20  Wall.  445, 
455,  456,  22  L.  ed.  365,  369,  this  court  gave 
warning  that  the  general  language  in  Paul 
V.  Virginia  must  not  be  accepted  as  un- 
modified by  the  principle  announced  in  La- 
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fayette  Ins.  Co.  v.  French,  18  How.  407, 
15  L.  ed.  452. 

This  question  is  concluded  by  authority. 

Com.  V.  East  Tennessee  Coal  Co.  97  Ky. 
238,  30  S.  W.  608;  Lafayette  Ins.  Co.  v. 
French,  18  How.  404,  15  L.  ed.  451 ;  Home 
Ins.  Co.  V.  Morse,  and  Barron  v.  Burnside, 
supra;  Southern  P.  Co.  v.  Denton,  146  U.  S. 
202,  36  L.  ed.  942,  13  Sup.  Ct.  Rep.  44; 
Martin  v.  Baltimore  d  0.  R.  Co.  {Qerling 
V.  Baltimore  d  0.  R.  Co.)  151  U.  S.  673, 
38  L.  ed.  311,  14  Sup.  Ct.  Rep.  533;  Bar- 
row 8.  S.  Co.  V.  Kane,  170  U.  S.  100,  42 
L.  ed.  964,  18  Sup.  Ct.  Rep.  526;  Blike  v. 
McClung,  172  U.  S.  239,  43  L.  ed.  432,  19 
Sup.  Ct.  Rep.  105 ;  Dayton  Coal  &  L  Co.  v. 
Barton,  183  U.  S.  23,  25,  46  L.  ed.  61,  64, 
22  Sup.  Ct.  Rep.  5;  Bigelotc  v.  'Sickerson, 
30  L.R.A.  336,  17  C.  C.  A.  1,  34  U.  S.  App. 
261,  70  Fed.  121 ;  Metropolitan  L.  Ins.  Co.  y. 
McNall,  81  Fed.  888;  Mutual  L.  Ins.  v. 
Boyle,  82  Fed.  705;  Goldey  v.  Morning  News, 
156  U.  S.  518,  39  L.  ed.  517,  15  Sup.  Ct. 
Rep.  559. 

Mr.  J.  H.  Hazelriss  argued  the  cause, 
and,  with  Messrs.  N.  B.  Hays,  H.  R, 
Prewitt,  and  Hazelrigg  d  Hazelrigg,  filed  m 
brief  for  defendant  in  error. 

For  their  contentions  see  their  brief  as 
reported  in  Security  Mut.  L.  Ins.  Co.  v. 
Preioitt,  ante,  545. 

Per  Mr.  Justice  Peokhams 

This  case  involves  the  same  principle  as 
that  decided  in  the  foregoing  case,  and,  for 
the  reasons  stated  in  the  opinion  above,  the 
writ  of  error  to  the  CoUrt  of  Appeals  of 
the  State  of  Kentucky  is  dismissed. 


•UNITED  STATES  OF  AMERICA,  ^pp«.,[451} 

BITTER  ROOT  DEVELOPMENT  COM- 
.  PANY  (a  Corporation),  Anaconda  Min- 
ing Company  (a  Corporation),  Anaconda 
Copper  Company  (a  Corporation),  Ana- 
conda Copper  Mining  Company  (a  Cor- 
poration), Margaret  P.  Daly,  Margaret 
P.  Daly  as  Executrix  of  the  Last  Will 
and  Testament  of  Marcus  Daly,  Deceased, 
John  R.  Toole,  William  W.  Dixon,  Wil- 
liam Scallon,  and  Daniel  J.  Hennessy 
Appellees, 

(  See  S.  C.  Reporter's  ed.  461-4T9.) 

1.  Banitable     Jurisdiction— remedy       at 
iRifv—illfllciiltr       of       provlnRT      case.-* 

Redress   for  the   wrongful   cutting,   carrying 
away,    and   conversIoD   of   timber   from    the 

Note. — On  the  jurisdiction  of  equity  where 
remedy  at  law  ejrista — see  notes  to  Meldrum  y. 
Meldrum,  11  L.R.A.  65;  Delaware,  L.  &  W.  R. 
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"6.  Tour  orator  further  shows  that  at 
once  on  the  organization  of  this  corpora- 
tion, and  under  the  corporate  name  thereof, 
said  parties  heretofore  named  commenced 
the  work  of  cutting  and  carrying  away 
from  said  lands  the  trees  and  timber  then 
p owing  and  standing  thereon,  using  at  first 
in  their  operations  several  portable  sawmills, 

Ujbut  later,  on  or  about  the  year  1892,  *a  large 
lumber  and  sawmill  was  erected  at  the 
town  of  Hamilton,  on  Bitter  Root  river,  in 
dose  proximity  to  a  portion  of  the  lands 
above  described  and  the  timber  growing 
thereon.  The  work  of  cutting,  hauliiig, 
transporting  to  the  river,  and  driving  the 
timber  to  said  mill,  and  manufacturing  the 
same  into  lumber,  was  prosecuted  with 
great  and  unremitting  industry  for  several 
years  thereafter,  to  the  great  profit  and  ad- 
vantage of  the  said  conspirators,  and  to  the 
great  loss  of  your  orator. 

*7.  Your  orator  further  shows  that  not 
mly  at  the  time  of  the  organization  of  saitl 
corporation,  but  at  all  times  while  it  was 
doing  buitiness,  its  officers,  directors,  trus- 
tees, and  stockholders  acted  for  and  in  be- 
half of  said  Marcus  Daly,  as  his  agents,  and 
had  ktiowledge  of  its  principal  operations, 
and  well  knew  that  the  logs  that  were  be- 
ing brought  to  its  mills  and  converted  into 
lumber  were  taken,  without  right  or  au- 
thority, from  the  public  domain  of  your 
orator,  and  that  they  had  no  legal  right  or 
title  to  the  same,  except  as  to  a  small 
fraction  thereof,  as  hereinafter  stated. 

"8.  Your  orator  further  shows  that  in 
pursuance  of  such  fraudulent  conspiracy, 
for  the  purpose  of  carrying  out  the  same, 
and  in  order  to  conceal  such  action,  said 
Marcus  Daly,  aided  by  the  other  parties, 
a]i4  as  aforesaid,  under  the  name  of  the 
Bitter  Root  Development  Company,  did, 
at  certain  times  during  the  several  years 
of  said  depredations,  apply  to  and  obtain 
from  the  lawful  agents  of  your  orator  li- 
censes to  cut  upon  certain  small  portions 
of  the  tracts  above  described,  and,  under 
cover  of  such  permits,  said  conspirators  not 
only  cut,  carried  away,  and  manufactured 
the  timber  growing  upon  the  lands  included 
m  such  licenses,  but,  well  knowing  that 
sach  permits  gave  them  no  right  or  author- 
ity to  enter  upon  other  lands  of  your  orn- 
tw,  they  wilfully  and  fraudulently  entered 
npon  large  tracts  of  lands  adjacent  there- 
to, and  cut,  carried  away,  drove,  and  man- 
nfactnred  the  timber  growing  thereon,  and 
afterwards  sold  the  lumber  and  timber  to 
persons  and  corporations  to  your  orator 
nnknown,  and  known  only  to  Marcus  Daly, 
^i^  a^nts  and  the  officers  of  said  Bitter 
Root  Development  Ctompany.  and  apyiropri* 

*56]ated  'the  proceeds  of  such  sales  to  their  own 
a^e:  but  just  when  such  sales  were  made, 

*oou,s. 


just  how  much  the  proceeds,  to  whom  be- 
side said  Marcus  Daly  such  proceeds  were 
paid,  in  what  proportion,  in  what  way,  and 
at  what  particular  time,  it  is  impossible  for 
your  orator  to  say,  as  all  books  of  accoimt, 
of  every  kind  and  character,  were  then 
and  are  now  in  their  possession,  under 
their  control,  or  with  their  assigns. 

"9.  Your  orator  further  shows  that  in 
pursuance  of  said  conspiracy,  and  in  the 
execution  thereof,  in  order  to  more  effec- 
tually conceal  the  same  from  your  orator, 
its  officers  and  agents,  the  said  Marcus  Daly 
and  the  other  parties  before  mentioned  en- 
gaged the  services  of  a  large  number  of 
men,  falsely  representing  that  they  had  au- 
thority from  your  orator  to  cut  the  growing 
timber  on  tracts  of  land  not  included  in 
any  license,  and  made  contracts  with  such 
men,  by  the  terms  of  which  the  said  con- 
spirators were  to  pay  a  certain  amount  for 
logs  delivered  at  the  river  bank  by  the 
parties  so  employed,  by  reason  of  which 
representations  and  contracts  a  large  num- 
ber of  men  were  induced  to  cut  down  tree» 
and  haul  them  as  logs  to  the  river  bank,  and 
transport  said  logs  to  the  company's  mill 
at  Hamilton,  and  thereby  innocently  aided 
the  conspirators  in  their  unlawful  acts,  and 
enable  them  to  successfully  prosecute  the 
same. 

"10.  Your  orator  further  shows  that  in 
pursuance  of  said  conspiracy,  and  in  the 
execution  thereof,  the  said  Daly  and  his 
associates,  acting  through  and  under  the 
corporate  name  of  the  defendant  Bitter  Root 
Development  CJompany,  entered  into  other 
contracts  or  agreements  with  other  parties, 
namely,  Kendall  Brothers,  Harper  Brothers, 
G.  L.  Shook,  William  Toole,  Andrew  Kenne- 
dy, D.  V.  Bean,  John  Ailport,  and  diver* 
other  persons,  to  your  orator  unknown,  by 
the  terms  of  which  they  were  to  be  paid 
specified  prices  per  thousand  feet  board 
measure  for  logs  delivered  at  the  sawmill 
at  Hamilton,  both  parties  to  said  agree^ 
ments  well  knowing  at  the  time  that  the 
timber  belonged  to  your  orator,  and  waf* 
to  be  unlawfully  cut  and  removed.  Saic* 
contractors,  so  called,  acting  for  and  in  •be-[467J 
half  of  said  Marcus  Daly  and  his  said  con- 
federates under  the  name  of  the  Bitter  Root 
Development  Company,  during  the  year  1891 
and  for  several  years  next  thereafter,  wil- 
fully trespassed  upon  the  hereinbefore-de- 
scribed lands  of  the  complainant,  cutting 
millions  of  feet  of  logs,  and  hauling  them  to 
the  Bitter  Root  river,  and  thence  to  the 
mill  of  the  defendant  Bitter  Root  Develop- 
ment Company,  at  Hamilton,  where  they 
were  converted  into  lumber  and  sold  to  the 
general  public,  and  the  proceeds  thereof 
appropriated  in  large  part  by  said  Marcus 
Daly,  and  the  balance  by  his  associates  in 
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to  be,  the  owner  in  fee  and  in  the  posses- 
sion of  certain  lands  in  the  state  of  Montana, 
described  in  the  bill.  Description  of  the 
lands  from  which  the  timber  was  cut  and 
carried  off  was  given  at  great  length,  and 
a  large  number  of  sections  of  land  were  in- 
cluded therein. 

"2.  Your  orator  further  shows  that  on 
the  day  and  year  last  aforesaid,  on  these 
vast  tracts  of  land,  there  were  then  grow- 
ing and  standing  great  forests  of  pine,  fir, 
and  other  kinds  of  trees  of  various  dimen- 
sions, fit  to  manufacture  into  lumber  for 
mining,  commercial,  and  all  other  purposes 
for  which  lumber  is  used;  that  said  forests 
were  of  g^eat  value;  to  wit,  of  the  value  of 
two  million  dollars  ($2,000,000)  and  up- 
wards, the  exact  value  thereof  being  to 
your  orator  unknown;  that  these  forests 
and  the  land  upon  which  they  were  growing 
and  standing  were  the  absolute  property 
of  the  complainant,  the  United  States  of 
America,  and  was  a  portion  of  its  public 
domain. 

"3.  Your  orator  further  shows  that  on 
this,  the  day  of  filing  its  bill  of  'complaint 
in  this  court,  the  lands  above  described  have, 
for  the  most  part,  been  stripped  of  the  pino 
and  other  trees  and  timber  that  were  stand- 
ing and  growing  upon  them  as  aforesaid, 
and,  except  very  small  portions  thereof, 
were  so  denuded  without  license,  authority, 
[453]or  permission  of  the  United  States  'or  any- 
one authorized  to  represent  the  complain- 
ant; and  this  was  done  in  violation  of  its 
laws,  both  civil  and  criminal,  and  thereby 
and  in  consequence  of  said  spoliation  th6 
complainant  has  lost  millions  of  dollars' 
worth  of  its  property  under  circumstances 
named  in  the  succeeding  paragraphs  of  this 
bill  of  complaint. 

"4.  Your  orator  further  shows  that  one 
Marcus  Daly,  who  is  now  dead,  but  who 
was,  on  the  date  and  year  aforesaid,  a  citi- 
zen of  the  state  of  Montana,  and  a  resident 
thereof,  well  knowing  of  the  location  of  these 
lands,  their  accessibility,  and  the  great 
value  of  the  timber  then  growing  thereon, 
did,  on  or  about  the  Ist  day  of  January, 
1890,  determine  that  he  would  convert  and 
appropriate  to  his  own  use  all  of  the  mer- 
chantable and  marketable  timber  growing 
and  standing  thereon,  without  buying  said 
timber  or  obtaining  any  right  or  authority, 
except  as  hereinafter  stated,  from  your  ora- 
tor, the  United  States  of  America.  That  in 
order  to  more  effectually  carry  out  these 
designs  and  purposes,  to  conceal  his  identi- 
ty, to  enrich  himself  individually,  to  es- 
cape personal  liability,  and  to  better  de- 
ceive the  public  and  the  lawful  officers  and 
agents  of  the  complainant,  he  determined 
that  he  would  organize  a  corporation  un- 
der the  laws  of  the  state  of  Montana;  and 
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for  that  purpose  the  said  Daly  called  to 
his  aid  and  assistance  certain  other  per- 
sons, namely,  John  R.  Toole,  William  Toole, 
William  W.  Dixon,  James  W.  Hamilton, 
Moses  Kirkpatrick,  William  Scallon,  Mai- 
com  B.  Bromley,  Michael  Donohue,  WilliAm 
L.  Hoag,  Daniel  J.  Hennessy,  and  Joseph 
V.  Long,  and  by  conspiracy  and  confeden- 
tion  with  said  parties,  and  in  pursuanoe  of 
such  fraudulent  purpose,  aa  aforesaid,  tbej 
organized,  on  or  about  the  12th  day  o( 
August,  1890,  the  Bitter  Root  Derdopmeot 
Company,  the  defendant.  In  its  articles  of 
incorporation,  which  were  duly  filed  with 
the  secretary  of  state  of  Montana,  said  John 
R.  Toole,  William  Toole,  and  James  W. 
Hamilton  were  named  as  incorporators,  *M 
James  W.  Hamilton,  William  Toole,  Daniel 
J.  Hennessy,  John  R.  Toole,  and  Willism 
W.  Dixon  were  named  as  trustees  to  mana^ 
the  affairs  of  the  company  *for  the  first  [^ 
three  months  of  its  existence,  and  the  to«n 
of  Hamilton,  in  said  state,  waa  named  as 
the  principal  office  of  said  corporation.  Tb? 
capital  stock  of  said  corporation  was  fixed 
at  the  sum  of  three  hundred  thousand  dol- 
lars ($300,000.00),  divided  into  one  hon- 
dred  thousand  shares,  of  the  par  value  of 
three  dollars  ($3.00)  per  share. 

''5.  Your  orator  further  shows  that  said 
incorporators  and  trustees  had  but  a  iiobu- 
ual  interest  in  said  incorporation,  but  cer- 
tain of  them  were  agents,  and  others,  at- 
torneys of  said  Marcus  Daly,  and,  as  such, 
conspired  with'  him  as  to  the  manner  and 
means  by  which  his  said  purpose  to  de- 
nude said  lands  of  your  orator  could  bt 
best  carried  out.  In  pursuance  of  such  ooa- 
spiracy  it  was  necessary  that  a  certain  num- 
ber should  subscribe  for  stock  in  said  cor* 
poration,  which  was  done,  but  all  of  «aid 
shares  were  in  fact  subscribed  for  the  m— 
of  and  controlled  by  said  Marcus  DaW. 
Your  orator  charges  that  not  only  in  th« 
formation  of  said  corporation  and  otb<f 
corporations,  to  be  hereinafter  named,  said 
John  R.  Toole,  William  Toole,  William  W. 
Dixon,  James  W.  Hamilton,  Moaea  Kirk- 
pa  trick,  William  Scallon,  Malcolm  B.  Bron- 
ley,  Michael  Donohue,  William  L.  Hoaf:. 
Daniel  J.  Hennessy,  and  Joseph  V.  Lonjt 
aided  and  assisted  said  Marcus  Daly,  but 
in  many  other  ways  up  to  the  time  of  hi* 
death  they  engaged  with  him  in  the  work 
of  spoliation,  which,  in  pursuance  of  rack 
conspiracy,  had  been  planned  and  waa  la- 
ter carried  out  as  hereinafter  parti colarty 
described;  and  said  parties  other  than  Daly 
participated  in  the  profits  thereof,  but  jun 
how  and  to  what  extent  is  to  your  orator 
unknown;  and  your  orator  shows  that  soc^ 
of  the  above  as  are  not  made  defendant! 
herein  are  either  dead,  outside  of  tlie  iu* 
risdiction  of  this  court,  or  have  no  «»tatcu 
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"6.  Your  orator  further  shows  that  at 
ODce  on  the  organization  of  this  corpora- 
tion, and  under  the  corporate  name  thereof, 
laid  parties  heretofore  named  commenced 
the  work  of  cutting  and  carrying  away 
from  said  lands  the  trees  and  timber  then 
fnowLng  and  standing  thereon,  using  at  first 
iQ  their  operations  several  portable  saAvmills, 
165] but  later,  on  or  about  the  year  1892,  'a  large 
lumber  and  sawmill  was  erected  at  the 
town  of  Hamilton,  on  Bitter  Root  river,  in 
dose  proximity  to  a  portion  of  the  lands 
ibore  described  and  the  timber  growin^^ 
thereon-  The  work  of  cutting,  hauling, 
transporting  to  the  river,  and  driving  the 
timber  to  said  mill,  and  manufacturing  the 
same  into  lumber,  was  prosecuted  with 
great  and  unremitting  industry  for  several 
years  thereafter,  to  the  great  profit  and  ad- 
Ttntage  of  the  said  conspirators,  and  to  the 
great  loss  of  your  orator. 

*7.  Your  orator  further  shows  that  not 
only  at  the  time  of  the  organization  of  said 
corporation,  but  at  all  times  while  it  was 
doing  buftiness,  its  officers,  directors,  trus- 
tees, and  stockholders  acted  for  and  in  be- 
half of  said  Marcus  Daly,  as  his  agents,  and 
had  khowledge  of  its  principal  operations, 
and  well  knew  that  the  logs  that  were  be- 
ing brought  to  its  mills  and  converted  into 
lumber  were  taken,  without  right  or  au- 
thority, from  the  public  domain  of  your 
orator,  and  that  they  had  no  legal  right  or 
title  to  the  same,  except  as  to  a  small 
fraction  thereof,  as  hereinafter  stated. 

"8.  Your   orator    further    shows   that   in 
pursuance   of    such    fraudulent   conspiracy, 
for  the  purpose  of  carrying  out  the  same, 
and  in  order  to  conceal   such  action,  said 
Marcus  Daly,  aided  by   the  other  parties, 
aiMl  as  aforesaid,   under  the  name  of  the 
Bitter    Root    Development    CJompany,   did, 
at  certain   times  during  the   several  years 
of  said  depredations,  apply  to  and   obtain 
from  the  lawful  agents  of  your  orator  li- 
eert^ea  to  cut  upon  certain   small   portions 
of  the  tracts   above   described,   and,   under 
cover  of  such  permits,  said  conspirators  not 
only  cut,  carried  away,  and  manufactured 
the  timber  growing  upon  the  lands  included 
in  such   licenses,   but,   well   knowing   that 
such  permits  gave  them  no  right  or  author- 
ity ix)  enter  upon  other  lands  of  your  orn  - 
tor,  they  wilfully  and  fraudulently  entered 
ttpon  large  tracts  of  lands  adjacent  there- 
to, and  cut,  carried  away,  drove,  and  man- 
ufactured the  timber  growing  thereon,  and 
aftehrards  sold  the  lumber  and  timber  to 
persons    and    corporations    to    your    orator 
^inbiown,  and  known  only  to  Marcus  Daly, 
hi^  ajzents  and   the  officers  of  said   Bitter 
l^oot  Development  Company,  and  appropri* 
i456]ated  •the  proceeds  of  such  sales  to  their  own 
n^:  but  just  when  such  sales  were  made, 
«)0U.  8. 


just  how  much  the  proceeds,  to  whom  be- 
side said  Marcus  Daly  such  proceeds  were 
paid,  in  what  proportion,  in  what  way,  and 
at  what  particular  time,  it  is  impossible  for 
your  orator  to  say,  as  all  books  of  account, 
of  every  kind  and  character,  were  then 
and  are  now  in  their  possession,  under 
their  control,  or  with  their  assigns. 

"9.  Your  orator  further  shows  that  in 
pursuance  of  said  conspiracy,  and  in  the 
execution  thereof,  in  order  to  more  effec- 
tually conceal  the  same  from  your  orator, 
its  officers  and  agents,  the  said  Marcus  Daly 
and  the  other  parties  before  mentioned  en- 
gaged the  services  of  a  large  number  of 
men,  falsely  representing  that  they  had  au- 
thority from  your  orator  to  cut  the  growing 
timber  on  tracts  of  land  not  included  in 
any  license,  and  made  contracts  with  such 
men,  by  the  terms  of  which  the  said  con- 
spirators were  to  pay  a  certain  amount  for 
logs  delivered  at  the  river  bank  by  the 
parties  so  employed,  by  reason  of  which 
representations  and  contracts  a  large  num- 
ber of  men  were  induced  to  cut  down  tree» 
and  haul  them  as  logs  to  the  river  bank,  and 
transport  said  logs  to  the  company's  mill 
at  Hamilton,  and  thereby  innocently  aided 
the  conspirators  in  their  unlawful  acts,  and 
enable  them  to  successfully  prosecute  the 
same. 

"\0.  Your  orator  further  shows  that  in 
pursuance  of  said  conspiracy,  and  in  the 
execution  thereof,  the  said  Daly  and  his 
associates,  acting  through  and  under  the 
corporate  name  of  the  defendant  Bitter  Root 
Development  Company,  entered  into  other 
contracts  or  agreements  with  other  parties, 
namely,  Kendall  Brothers,  Harper  Brothers, 
G.  L.  Shook,  William  Toole,  Andrew  Kenne- 
dy, D.  V.  Bean,  John  Ailport,  and  divers 
other  persons,  to  your  orator  unknown,  by 
the  terms  of  which  they  were  to  be  paid 
specified  prices  per  thousand  feet  board 
measure  for  logs  delivered  at  the  sawmill 
at  Hamilton,  both  parties  to  said  agree^ 
ments  well  knowing  at  the  time  that  the 
timber  belonged  to  your  orator,  and  wan 
to  be  unlawfully  cut  and  removed.  Sai(» 
contractors,  so  called,  acting  for  and  in  *be-[457] 
half  of  said  Marcus  Daly  and  his  said  con- 
federates under  the  name  of  the  Bitter  Root 
Development  Company,  during  the  year  1891 
and  for  several  years  next  thereafter,  wil- 
fully trespassed  upon  the  hereinbefore-de- 
scribed lands  of  the  complainant,  cutting 
millions  of  feet  of  logs,  and  hauling  them  to 
the  Bitter  Root  river,  and  thence  to  the 
mill  of  the  defendant  Bitter  Root  Develop- 
ment Company,  at  Hamilton,  where  they 
were  converted  into  lumber  and  sold  to  the 
general  public,  and  the  proceeds  thereof 
appropriated  in  large  part  by  said  Marcus 
Daly,  and  the  balance  by  his  associates  in 
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said  conspiracy,  but  just  how  much,  and  in 
what  proportion,  your  orator,  for  the  rea- 
sons above  stated,  is  una  Die  to  say. 

"11.  Your  orator  further  shows  that  the 
said  Marcus  Daly  and  his  associates,  in 
further  execution  of  said  conspiracy,  or- 
ganized other  corporations  for  the  purpose 
of  concealing  their  illegal  acts  and  compli- 
cating and  confusing  the  situation,  so  as 
to  make  detection  and  proof  of  the  same 
difficult,  if  not  impossible.  One  of  these 
schemes  was  as  follows:  On  or  about  the 
14th  day  of  January,  1891,  they  organized 
a  corporation  known  as  the  Anaconda  Min- 
ing Company,  with  an  organized  capital 
stock  of  $12,600,000,  divided  into  500,000 
shares  of  the  par  value  of  $25  per  share; 
that  within  less  than  one  year  thereafter,- 
namely,  on  the  5th  day  of  December,  1891, 
a  stockholders'  meeting  was  .held  in  the 
city  of  Butte,  Montana,  and  at  said  meeting 
the  capital  stock  of  said  corporation  was 
increased  to  twenty-five  million  dollars 
($25,000,000.00)  and  the  shares  thereof  in- 
creased to  one  million  (1,000,000)  shares; 
that  at  said  stockholders*  meeting  it  ap- 
peared that  no  one  of  the  incorporators  or 
the  trustees  that  were  named  at  the  time 
of  its  incorporation  a  few  months  before 
had  any  substantial  interest  therein;  and 
later,  namely,  on  the  31st  day  of  December, 
another  meeting  of  said  stockholders  was 
held,  at  which  time  it  was  voted  to  extend 
the  term  of  existence  of  said  corporation  for 
'forty  years  from  the  date  of  its  original  in- 
corporation, and  at  that  meeting  it  appeared 
that  Marcus  Daly,  cither  in  his  own  person 
or  as  trustee  or  as  a  proxy,  controlled  near- 
[458] ly  seven  •hundred  thousand  (700,000)  shares 
of  the  million  shares  of  the  capital  stock  of 
said  company,  and  in  less  than  six  months 
thereafter  the  capital  stock  was  reduced 
from  twenty-five  million  dollars  ($25,000,- 
000.00)  to  one  million  dollars  ($1,000,000.- 
00),  and  the  shares  from  one  million  to 
forty  thousand    (40,000)-. 

"12.  Your  orator  further  shows  that  in 
furtherance  of  the  conspiracy  aforesaid  the 
said  Marcus  Daly,  on  the  27th  day  of  April, 
1894,  through  his  agents,  procured  to  be 
conveyed  unto  himself  all  of  the  property 
of  said  Bitter  Root  Development  Company, 
receiving  a  deed  from  said  Bitter  Root  De- 
velopment Company,  executed  by  William 
Toole  as  its  president  and  Joseph  Kerri- 
gan as  its  secretary,  which  said  deed  was 
duly  recorded  on  page  302  of  book  16  in 
the  proper  office  for  the  recording  of  deeds 
in  the  county  of  Ravalli,  state  of  Montana. 
In  said  deed  appear  these  words:  *The  Bit- 
ter Root  Development  Company,  for  and  in 
consideration  of  one  dollar,  transfers  all 
of  its  property  of  every  kind  and  descrip- 
tion, real  and  personal,  timber  lands,  tim- 
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ber  cutting  privileges  and  ri^ts,  tiiiib«, 
logs,  mills,  water  rights,  and  water  ditehea, 
flumes,  pipe  lines,  and  righta  of  way — in 
fact,  everything  belonging  to  the  Bitter  Root 
Development  Company — to  Marcus  Daly.* 

"Your  orator  further  says  that  four  day^ 
after  so  receiving  this  deed,  namely,  on  the 
1st  day  of  May,  1894,  said  Marcus  Daly 
deeded  this  same  property  to  the  other  of 
his  corporations,  the  above-named  Anaeonda 
Mining  Company,  for  the  express  consider- 
ation of  one  million,  four  hundred  and  for- 
ty-two thousand,  three  hundred  and  sercDty- 
nine  dollars  aiid  forty-six  cents  ($1,442,- 
379.46),  which  said  deed  was  duly  recorded 
in  said  book  16,  on  page  280.  Your  orator 
expressly  charges  that  said  Blarcus  Daly 
did  in  fact  receive  the  consideration  named 
in  said  deed,  the  whole  thereof  being  di- 
rectly the  result  of  the  spoliation  of  the 
lands  of  your  orator,  as  aforesaid,  and  that 
the  moneys  so  received  by  him  belonged  is 
fact  to  your  orator ;  but  your  orator  charges 
on  information  that  said  Marcus  Daly  did 
not  receive  all  of  the  same  in  cash,  but  a 
portion  of  same  *wa8  taken  in  stock  in  8aid[4 
Anaconda  Mining  Company,  but  just  bov 
much  he  received  in  cash  and  how  much 
was  carried  over  and  appeared  in  stock  of 
said  company,  your  orator  is  unable  to 
state. 

"13.  Your  orator  further  shows  that  in 
furtherance  of  the  conspiracy  aforesaid,  said 
defendants,  Moses  Kirkpatriok,  William 
Scallon,  and  Malcolm  B.  Bromley,  acting 
for  and  in  behalf  of  said  Marcus  Daly,  on 
the  6th  day  of  June,  1895,  pursuant  to  and 
in  conformity  with  the  statutes  of  Montana 
relating  to  corporations  for  industrial  and 
productive  purposes,  organized  the  Anaconda 
Copper  Company,  with  an  authorized  cupt- 
tal  stock  of  thirty  million  dollars  ($30.- 
000,000.00),  divided  into  three  hundred 
thousand  (300,000)  shares  of  the  par  vmloe 
of  one  hundred  dollars  ($100.00)  each,  with 
an  authorized  term  of  existence  of  forty 
years,  and  the  following- named  persons  were 
named  as  trustees  for  the  first  three  moiitht 
of  its  existence;  to  wit,  Mo5»es  Kirkpatrick. 
William  Scallon,  Malcolm  B.  Bromley. 
Michael  Donohue,  William  L.  Hoag,  Dan- 
iel J.  Hennessey,  and  Joseph  V.  Long,  with 
its  principal  office  at  Butte,  Silverbow  coim- 
ty,  Montana. 

"14.  Your  orator  further  shows  that  nine 
days  thereafter  the  same  persons,  named  as 
incorporators  of  the  corporation  last  named, 
organized  under  the  same  law  the  defHidant 
corporation  the  Anaconda  Copper  Miaiajr 
Company,  with  an-  authorized  capital  stock 
of  thirty  million  dollars  ($30,000,000.00). 
divided  into  one  million  two  hundred  thou** 
and  shares  (1,200,000)  of  the  par  ralue  of 
twenty-five  dollars  ($25.00)  eadi,  with  the 
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some  seven  trustees  to  manage  the  affairs 
of  said  corporation  for  the  first  three  months 
of  its  existence,  with  its  principal  office  at 
Anaconda,  in  said  state. 

"15.  Your  orator  shows  that  in  the  exe- 
cation  of  said  conspiracy,  and  for  the  pur- 
pose of  complicating  the  situation,  said 
Mareus  Daly,  through  his  agents,  did  again, 
and  within  one  year  and  twenty-nine  days 
after  having  transferred  his  property  to  tlie 
Anaconda  Mining  Company,  convey  the 
identiod  property  that  was  named  in  said 

lOj  deeds  to  the  above-named  *  Anaconda  Copper 
Mining  Company  for  and  in  consideration 
or  the  sum  of  one  dollar,  the  Anaconda  Min- 
ing Company  executing  a  deed  through  and 
by  its  president,  W.  W.  Dixon,  and  its 
secretary,  F.  E.  Sergeant,  and  said  deed  is 
recorded  in  the  same  book  of  records,  on 
page  441. 

"16.  Your  orator  further  shows  and 
diarges  that  these  several  conveyances  were 
made  in  the  main  in  furtherance  of  said 
conspiracy,  and  in  pursuance  of  a  purpose 
to  so  complicate  the  situation  as  to  make 
detection  difficult,  if  not  impossible.  That 
the  conveyance  by  the  Bitter  Root  Develop- 
ment Company  to  said  Marcus  Daly,  for  one 
dollar,  of  all  of  its  property,  was  fraudu- 
lent, and  that  said  Marcus  Daly  did,  un- 
der the  name  of  the  Anaconda  Mining  Com- 
pany, carry  on  the  same  work  of  spoliation 
of  your  orator's  trees,  timber,  and  lands, 
and  that  later,  and  from  the  time  of  the 
conveyance  of  all  its  corporate  property  to 
the  Anaconda  Copper  Mining  Company,  he 
carried  on  the  work  under  that  name  until 
the  date  of  his  death.  That  he  continued  to 
use  the  same  means,  the  same  mill  at  Ham- 
ilton, and  the  officers,  directors,  and  stock- 
holders of  each  of  said  corporations  knew 
of  the  illegal  work  that  had  been  done,  and, 
»  knowing,  continued  the  same.  And  your 
orator  expressly  charges  that  all  of  the  cor- 
porate assets  of  every  kind  and  character  of 
the  Bitter  Root  Development  Company  eith- 
er appeared  in  the  stock  of  the  other  corpo- 
rations or  was  appropriated  by  Marcus  Daly 
ind  his  assistants  to  their  own  use  and 
henefit;  but  just  bow  much  was  carried 
orer  in  the  said  corporations,  and  how  much 
*as  divided  previous  to  the  last  deed  named 
herein,  and  hoAV  much  of  the  property  of 
yoir  orator  was  converted  by  said  last-named 
company  between  the  date  of  its  organiza- 
tion aiui  the  death  of  said  Marcus  Daly 
l>*reinafter  described,  and  how  much  there- 
of vas  appropriated  by  said  company,  and 
how  mnch  by  Daly  and  his  associates,  it  is 
uopoasible  for  your  orator,  with  the  means 
it  hand,  to  state. 

"17.  Your  orator  further  shows  that  by 
n^soB  of   such    spoliation,    continued    and 

^Ijtarried  on  during  the  period  of  about  'ten 
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years,  it  has  lost  property  of  great  value, 
to  wit,  of  the  value  of  $2,000,000  and  up- 
wards; and  that  Marcus  Daly  and  the  oth- 
er defendants  named  herein  occasioned  this 
loss  by  wilfully  trespassing  upon  said  lands 
of  your  orator,  and  without  its  consent,  or 
the  consent  of  any  of  its  authorized  officers, 
and  in  violation  of  its  laws,  both  civil  and 
criminal,  appropriated  and  converted  to 
their  own  use  the  trees  and  timber  growing 
thereon.  That  said  defendants,  or  some  of 
them,  have  had  at  all  times  and  now  have 
possession  of  the  sawmill  at  Hamilton, 
wherein  the  logs  were  converted  into  lum- 
ber, and  they  have  received  all  the  proceeds 
of  said  sales,  and  divided  the  same  among 
them;  but  by  reason  of  the  frauds  prac- 
tised by  said  defendants,  as  aforesaid,  and 
their  acts  performed  for  the  express  pur- 
pose of  concealing  from  your  orator  the 
facts  of  the  case  by  means  of  the  formation 
and  the  dissolving  and  the  reforming  of 
corporations,  and  by  reason  of  said  defend- 
ants having  possession  of  all  books  of  ac- 
count, it  is  impossible  for  your  orator  to 
set  forth  to  a  greater  extent  the  details  of 
this  conspiracy,  or  to  show  just  when  or  by 
whom  the  particular  acts  of  spoliation  were 
performed,  or  just  \yhen  and  to  whom  the 
logs,  when  manufactured  into  lumber,  were 
sold,  or  just  when  and  by  whom  the  pro- 
ceeds thereof  were  obtained,  and  when  the 
same  were  divided. 

"18.  Your  orator  further  shows  that  at 
the  time  that  these  trespasses  were  com- 
mitted the  territory  on  which  the  same  took 
place  was  but  sparsely  settled,  and  was 
thousands  of  miles  away  from  the  seat  of 
government,  and  it  was  impossible,  with 
the  means  that  your  orator  had  at  hand,  to 
properly  patrol  and  protect  its  domain  from 
the  wilful  trespasses  of  the  defendants,  and 
that  the  government  of  the  United  States 
used  such  care  in  the  protection  thereof  as 
it  had  the  means  to  do.  That  the  agents 
employed  by  your  orator  were  misled  by 
the  defendants'  assertion  of  ownership,  as 
aforesaid;  that  the  frauds  and  trespasses 
of  the  defendants,  which  have  resulted  in 
the  denuding  of  these  lands  of  your  orator, 
and  in  depriving  your  orator  of  property  of 
the  value  of  several  millions  of  dollars, 
*were  not  discovered  in  their  entirety  un-[462] 
til  a  comparatively  short  time  ago. 

"19.  Your  orator  further  shows  that  it  has 
commenced  several  actions  at  law  in  this 
honorable  court  to  recover  the  value  of  the 
timber  heretofore  taken  by  the  defendants, 
or  some  of  them,  from  the  lands  above  par- 
ticularly described,  and  that  the  same  are 
now  pending  in  this  court;  but  that,  by 
reason  of  the  frauds  and  conspiracies  above 
set  forth  and  the  complications  which  have 
resulted  therefrom,  no  plain,  adequate,  and 
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complete  remedy  can  be  given  your  orator 
by  said  actions  at  law,  and  your  orator  is 
only  relievable  in  a  court  of  equity,  where 
matters  of  this  kind  are  properly  cognizable 
and  relievable. 

"20.  Your  orator  further  shows  that  Mar- 
cus Daly  died  in  the  city  of  New  York  on 
the  12th  day  of  November,  A.  D.  1900;  that 
at  the  time  of  his  death  he  was  a  resident 
of  the  county  of  Deerlodge,  state  and  dis- 
trict of  Montana,  and  left  an  estate  worth 
about  $12,000,000,  consisting  of  real  and 
personal  property  located  in  said  county  and 
state  and  elsewhere,  and  your  orator  ex- 
pressly charges  that  a  large  portion  of  said 
estate  was  the  result  of  the  proceeds  of  his 
illegal  acts  in  his  lifetime  in  trespassing 
upon  the  lands  of  your  orator,  as  herein- 
before charged,  and  converting  the  proceeds 
of  the  sale-  of  the  timber  growing  thereon  to 
bis  own  use  and  benefit;  that  in  his  life- 
time he  made  and  published  his  last  will 
and  testament,  whereby  he  appointed  the 
defendant  Margaret  P.  Daly  executrix  there- 
of;  that  on  the  14th  day  of  February,  a.  d. 
1901,  at  the  city  of  Anaconda,  said  last 
will  and  testament  was  duly  proved  and 
duly  admitted  to  probate  in  the  district 
court  of  the  coimty  of  Deerlodge,  district 
of  Montana;  that  thereupon,  on  the  IStli 
day  of  February,  a.  d.  1901,  letters  of  ad- 
ministration were  duly  issued  thereon  to 
the  said  defendant  Margaret  P.  Daly  by  the 
said  court;  that  the  said  defendant  Mar- 
garet P.  Daly  duly  qualified  and  entered  up- 
on the  discharge  of  her  duties  as  execu- 
trix, and  that  the  said  letters  testamentary 
have  not  been  revoked,  and  are  now  in  full 
force  and  effect. 
[463]  *"21.  Your  orator  further  shows  that  the 
said  Margaret  P.  Daly,  under  and  by  vir- 
tue of  the  terms  of  said  will,  and  as  the 
wife  of  said  Marcus  Daly,  is  now  the  owner 
of  a  large  portion  of  his  estate. 

"In  consideration  whereof,  and  forasmuch 
as  your  orator  is,  for  the  reasons  stated, 
remediless  in  the  premises  at  and  by  the 
strict  rule  of  the  common  law,  and  is  only 
relievable  in"  a  court  of  equity,  where  mat- 
ters of  this  kind  are  properly  cognizable  and 
relievable,  to  the  end  that  your  orator  may 
have  that  relief  wnich  it  can  only  obtain  in 
a  court  of  equity;  and  that  each  one  of  the 
defendants  above  named  may  answer  the 
premises,  but  not  upon  oath  or  affirmation, 
the  benefit  whereof  is  expressly  waived  by 
your  orator,  your  orator  prays  the  court 
as  follows: 

"First.  That  the  defendant  Margaret  P. 
Daly,  both  in  her  own  person  and  as  exec- 
utrix of  the  last  will  and  testament  of  her 
husband,  Marcus  Daly,  deceased,  and  each 
of  the  defendants  above  named,  be  decreed 
to  hold  in  trust  for  the  use  and  benefit  of 
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your  orator  so  much  of  their  estate,  boU 
real  and  personal,  as  shall  have  come  to 
them,  or  either  of  them,  directly  frcnn  the 
proceeds  of  the  conversion  of  the  timber  ci 
your  orator,  as  aforesaid. 

"Second.  That  the  complainant  have  and 
recover  from  Margaret  P.  Daly,  both  per- 
sonally and  as  executrix,  and  from  each  of 
the  other  defendants  above  named,  the  prof- 
its, gains,  and  advantages  which  the  said 
defendants  or  either  of  them  have  received 
or  made,  or  which  have  arisen  or  accrued  to 
them,  or  either  of  them,  by  reason  of  the 
wilful  trespasses  upon  the  public  domaia 
of  your  orator,  hereinbefore  particularly  de- 
scribed, and  by  reason  of  the  fraudulent 
conversion  of  the  trees  and  timber  growing 
thereon,  the  logs  had  therefrom,  and  the 
lumber  manufactured  from  the  same. 

"Third.  That  each  of  the  defendants  msr 

• 

make  a  full  and  true  discovery  and  dis- 
closure of  and  concerning  the  transadiov 
and  matters  aforesaid,  and  that  an  aceount- 
ing  may  be  taken  by  and  under  the  direc- 
tion and  decree  of  this  honorable  court  'off 
all  the  dealings  and  transactions  bet  vets 
your  orator  and  the  defendants.  That  oo 
such  accounting  the  defendants  and  each  of 
them  be  required  to  produce  all  licenses,  per- 
mits, and  all  other  documents  of  every  kind 
and  character  which  they,  or  any  of  tben, 
riiay  have  received  from  your  orator,  by 
which  they,  or  any  of  them,  claim  or  dainwd 
the  right  to  enter  upon  any  of  said  laadi 
of  your  orator,  and  cut  and  remove  Um 
trees  and  timber  then  growing  thereon. 

"Fourth.  That  the  defendants  and  each 
of  them  accoimt  for  the  number  of  logs  re- 
ceived by  them  and  manufactured  isto 
lumber  at  the  sawmill  at  Hum^Unff  ia 
said  district,  or  at  any  other  mill  or  milU 
owned  or  used  by  them  in  the  manufactnrt 
of  said  logs  into  lumber,  and  also  the  gaios. 
profits,  and  advantages  which  the  said  de^ 
fendants,  or  either  of  them,  or  the  estate  of 
said  Marcus  Daly,  have  received  or  raad« 
or  which  have  arisen  or  accrued  to  then,  or 
either  of  them,  from  trespassing  upon  the 
lands  of  the  complainant,  above  descriM 
and  set  forth,  and  in  converting  to  their 
owta  use  and  benefit  the  trees  and  timber 
growing  thereon. 

"Fifth.  That  the  said  defendanU  and  cack 
of  them  discover  and  set  forth  full,  true, 
and  particular  accounts  of  all  and  trerr 
sura  or  sums  of  money  received  by  them,  or 
either  of  them,  or  by  any  person  or  perwat 
by  their,  or  either  of  their,  order,  or  for 
their,  or  either  of  their,  use,  for  or  in  re- 
spect of  the  said  sale  or  talea  of  kft  cot 
from  said  lands  of  said  complainant,  or 
the  lumber  obtained  from  said  logs,  sad 
when  and  from  whom  each  and  efery  of 
such  sums  were,  respectively,  received,  and 
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bow  the  same,  respectively,  have  been  ap- 
plied or  dispoeed  of,  and  to  show  when 
isd  where  the  proceeds  of  said  sales  were 
isrested  hj  each  of  said  defendants,  and  in 
whtt  form  of  real  or  personal  estate  they 
now  exist. 

'^ixth.  That  the  defendants,  and  each 
of  tbem,  may  set  forth  a  list  or  schedule  and 
description  of  all  books  of  account  of  every 
kisd  and  character,  and  of  all  deeds,  doc- 
nments,  letters,  papers,  or  writings  of  every 
kind  whatsoever  relating  to  the  matters 
aforesaid,  or  any  of  them,  wherein  or  where- 
18] upon  *there  is  any  note,  memorandum,  or 
vriting  relating  in  any  manner  thereto, 
which  are  now  or  ever  were  in  their  or 
eitber  of  their  possession  or  power,  and 
more  particularly  described,  which  now  are 
ID  their  or  either  of  their  possession  or  pow- 
er, and  may  deposit  the  same  with  the 
derk  of  this  court  or  with  the  standing 
mister  in  chancery  thereof  for  the  pur- 
pofiCB  of  inspection  and  examination  by 
Tour  orator,  and  for  all  other  legitimate 
iod  usual  purposes,  in  order  that  your 
orator  may  ascertain  therefrom  and  there- 
bj  the  particular  facts  and  circumstances, 
which  is  absolutely  necessary  in'  order  to 
enable  your  orator  to  obtain  possession 
tod  knowledge  of  the  details  of  this  con- 
spiracy; and  that  when  such  accounting 
ifatll  be  made,  and  it  shall  be  ascer- 
tained that  said  defendants  have  received 
and  taken  into  their  possession  money 
or  other  forms  of  property  directly  resulting 
from  their  participation  in  the  conspiracy 
aforesaid,  and  in  the  spoliation  of  the  lands 
of  your  orator,  as  aforesaid,  that  this  court 
ihtU  decree  that  they  pay  the  amount  there- 
of, with  interest  from  the  date  they  so 
received  the  same,  to  your  orator,  with 
eosta  of  this  suit,  and  that  your  orator  may 
hate  such  other  and  further  relief  in  the 
premises  as  the  nature  and  the  circum- 
stances of  this  case  may  require,  and  as 
naj  be  agreeable  to  equity  and  good  con- 
seienoe. 

"yUj  it  please  the  court  to  grant  to  your 
orator  a  writ  of  subpoena  to  be  directed 
to  the  said  Margaret  P.  Daly,  Margaret  P. 
Daly,  as  executrix  of  the  last  will  and 
testament  of  Marcus  Daly,  deceased,  Bitter 
Bf-ot  Development  Company,  Anaconda  Min- 
ing Company,  Anaconda  Copper  Company, 
Anaconda  Copper  Mining  Company,  John  R. 
Toole,  William  W.  Dixon,  William  Scallon, 
Daniel  J.  Hennessy,  thereby  commanding 
them,  and  each  of  them,  at  a  certain  time, 
^  mider  a  certain  penalty  to  be  fixed, 
perwnally  to  appear  before  this  honorable 
ccnrt  and  then  and  there  full,  true,  direct, 
*Ad  perfect  answer  to  make  to  all  and  sin- 
gular the  premises,  and  to  stand  to,  perform, 
ud  abide  by  such  order,  direction,  and  de- 
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cree  as  may  be  made  against  them  in  the 
premises,  as  shall  be  meet  and  agreeable  to- 
equity,  and  your  orator  will  ever  pray." 

Messrs.  Maraden  C.  Bnreli  and  Fred 
A.  Maynard  argued  the  cause,  and,  with 
Solicitor  General  Hoyt,  filed  a  brief  for  ap- 
pellant: 

The  remedy  at  law,  in  order  to  exclude  a 
concurrent  remedy  in  equity,  must  be  as- 
complete,  practicable,  and  efficient  to  the^ 
ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  equity. 

Bopce  V.  Orunty,  3  Pet.  215,  7  L.  ed.  657; 
Kilboum  V.  Sunderland,  130  U.  S.  514,  32^ 
L.  ed.  1008,  9  Sup.  Ct.  Rep.  594;  Walla 
Walla  V.  Walla  Walla  Water  Co.  172  U.  S. 
12,  43  L.  ed.  346,  19  Sup.  Ct.  Rep.  77. 

The  application  of  this  principle  must  de- 
pend on  the  character  of  the  case  as  dis- 
closed by  the  pleadings  and  the  circum- 
stances of  each  case.  If  the  remedy  at  law 
be  doubtful,  a  court  of  equity  will  not  de- 
cline cognizance  of  the  suit.  When  equity 
can  give  relief,  complainant  ought  not  to 
be  compelled  to  speculate  upon  the  chances- 
of  his  obtaining  relief  at  law. 

Watson  V.  Sutherland,  5  Wall.  74,  18  L. 
ed.  580;  Payne  v.  Book,  7  Wall.  425,  19  L. 
ed.  260;  Davis  v.  Wakelee,  166  U.  S.  680^ 
688,  39  L.  ed.  578,  584,  15  Sup.  Ct.  Rep. 
555;  Bank  of  Kentucky  v.  Stone,  88  Fed.. 
391. 

The  mere  fact  of  the  existence  of  a  le^al 
remedy  which  may  be  made  available  is  not 
a  sufficient  objection  to  the  more  convenient 
remedy  in  equity,  and  in  many  cases  the  lat- 
.ter  court  assumes  jurisdiction  on  the 
grounds  of  the  greater  convenience  and 
adaptability  of  its  peculiar  machinery. 

1   Cyc.   Law  &  Proc.   p.  421;   Russell  v. 
Clark,  7  Cranch,  69,  3  L.  ed.  271;  Wylie  v. 
Coxe,  15  How.  415,  420,  14  L.  ed.  753,  755; 
Jones  V.  Bolles,  9  Wall.  364,  369,  19  L.  ed^ 
734,  736. 

Grounds  for  equitnh1<»  relief  may  arise, 
other  than  by  way  of  injunction,  where- 
equitable  interposition  is  necessary  on  ac- 
count of  the  impediments  which  prevent  a 
resort  to  remedies  purely  legal,  and  such 
an  equity  may  arise  out  of  and  inhere  in 
the  nature  of  the  account  itself,  springing 
from  special  and  peculiar  circumstances 
which  disable  the  patentee  from  a  recovery 
at  law  altopfether,  or  render  his  remedy  in 
the  legal  tribunal  difficult,  inadequate,  and. 
incomplete;  and  as  such  cases  cannot  be  de- 
fined more  exactly,  each  must  rest  upon  its^ 
own  particular  circumstances  as  furnishing 
a  clear  and  satisfactory  ground  for  excep- 
tion from  the  general  rule. 

Root  V.  Lake  Shore  d  M.  8..R.  Co.  105 
U.  S.  189,  26  L.  ed.  975. 

The    court   erred    in    sustaining   the   de- 
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mnrrer  and  dismissing  the  bill,  for  the  rea- 
son that  the  defendants,  having  fraudulent- 
ly converted  the  complainant's  property, 
are,  in  equity,  constructive  trustees,  and  the 
complainant  may  follow  the  avails  of  such 
fraud  through  its  various  transmutations. 

McMullen  Lumber  Co,  v.  Strother,  136 
Fed.  295;  Perry,  Tr.  5th  ed.  chap.  6,  §  166; 
American  Sugar  Ref.  Co.  v.  Fancher,  145 
N.  Y.  552,  27  L.R.A.  757,  40  N.  E.  206; 
Netoton  v.  Porter,  5  Lans.  416,  69  N.  Y.  133, 
25  Ann  Rep.  152;  Angle  v.  Chicago,  8t.  P. 
M.  rf  0.  R.  Co,  151  U.  S.  25,  38  L.  ed.  66, 
14  Sup.  Ct.  Rep.  240;  Clews  v.  JamieaoUy 
182  U.  S.  461,  479,  45  L.  ed.  1183,  1192, 
21  Sup.  Ct.  Rep.  845 ;  Missouri  Broom  Mfg. 
Co.  V.  Guymon,  53  C.  C.  A.  16,  115  Fed. 
112. 

Permits  were  made  expressly  subject  to 
the  condition  that  the  company  should  sub- 
mit monthly  to  the  register  and  receiver 
at  Missoula,  Montana,  a  statement  under 
oath,  showing  amount  of  each  kind  or  kinds 
of  timber  cut  or  removed  during  each 
month,  a  description  of  the  particular  tract 
or  tracts  from  which  said  timber  was  cut 
or  removed,  and  how  much  timber  was  dis- 
posed of,  and  to  whom.  This  brings  it  with- 
in the  rule  governing  fiduciary  relations, 
as  it  embraces  both  techrfical  fiduciary  re- 
lations and  those  informal  relations  which 
exist  wherever  one  man  trusts  in  and  relies 
on  another. 

3  Words  &  Phrases  Judicially  Defined,  p. 
2761,  and  cases  there  cited. 

By  reason  of  the  duty  of  the  Bitter  Root 
Development  CJompany  to  keep  true  and  ac- 
curate accounts  and  monthly  submit  state- 
ments to  the  officers  of  the  government,  and 
by  reason  of  its  failure  so  to  do,  the  pro- 
ceeds of  the  lumber  retained  by  it  become  in 
its  hands  trust  funds  belongin*?  to  complain- 
ant. There  was  a  breach  of  this  trust;  its 
extent  is  peculiarly  within  defendants' 
knowledge.  Ik  such  cases  choice  of  remedy 
is  with  the  party  aggrieved,  and  he  may 
proceed  in  equity  for  an  accounting,  and 
pursue  the  fund. 

Northern  P.  R.  Co.  v.  Letcis,  162  U.  S. 
360,  40  L.  ed.  1002,  16  Sup.  Ct.  Rep.  831; 
United  States  v.  Denver  d  R.  O.  R.  Co.  191 
U.  S.  84,  48  L.  ed.  106,  24  Sup.  Ct.  Rep. 
33. 

We  are  authorized  to  invoke  the  aid  of 
equity  by  reason  of  the  fraud,  misrepresen- 
tations, and  concealments  practised  by  the 
defendants. 

2  Pom.  Eq.  Jur.  3d  ed.  §  873;  Jones  v. 
Bollcs,  9  Wall.  369,  19  L.  ed.  734. 

While  every  material  fact  to  which  plain- 
tiff means  to  offer  evidence  ought  to  be 
distinctly  stated,  a  general  statement  of  the 
matter  is  sufficient.  It  is  not  necessary  to 
charge  minutely  all  the  circumstances  which 
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may  conduce  to  prove  the  general  charge, 
for  these  circumstances  are  properly  mat- 
ters of  evidence,  which  need  not  be  charged 
in  order  to  put  them  in  as  proofs. 

StorA',  Eq.  PI.  §  28;  1  Dan.  Ch.  PI.  &  Pr. 
p.  380. 

The  court  erred  in  sustaining  the  de- 
murrer and  dismissing  the  bill,  because  an 
accounting  is  necessary. 

Weymouth  v.  Boyer,  1  Ves.  Jr.  416;  Car- 
lisle V.  Wilson,  13  Ves.  Jr.  278;  FowU  v. 
Tjatorason,  5  Pet.  495,  503,  8  L.,  ed.  204,  207 ; 
Kilboum  v.  Sunderland,  130  U.  S.  505-515, 
32  L.  ed.  1005-1009,  9  Sup.  Ct.  Rep.  594; 

1  Story,  Eq.  Jur.  §§  450-495,  598;  Kirhy 
V.  Lake  Shor^  d  M.  8.  R.  Co.  120  U.  S.  130, 
134,  30  L.  ed.  669,  571,  7  Sup.  Ct.  Rep.  430; 
4  Pom.  Eq.  Jur.  3d  ed.  §  1421;  Tiedeman, 
Eq.  Jur.  §  533 ;  Fenno  ^.  Primrose,  1 16  Fed. 
49;  McMullen  Lumber  Co.  v.  Strother, 
supra. 

The  court  erred  in  sustaining  the  de- 
murrer and  dismissing  the  bill,  for  the  rea- 
son that  it  shows  that  the  complainant  can 
invoke  the  aid  of  equity  to  avoid  a  multi- 
plicity of  suits. 

Bailey  v.  Tillinghast,  40  C.  C.  A.  93,  99 
Fed.  801;  DeForest  v.  Thompson,  40  Fed. 
375. 

The  necessity  for  discovery,  as  shown  by 
the  statements  of  the  bill,  is  sufficient  to 
give  equity  jurisdiction. 

Tyler  v.  Savage,  143  U..S.  96,  36  L.  ed. 
88,  12  Sup.  Ct.  Rep.  340;  Em  parte  Boyd^ 
105  U.  S.  647,  26  L.  ed.  1200;  Brown  v. 
McDovald,  68  L.R.A.  462,  67  C.  C.  A.  59, 
133  Fed.  897;  McMullen  Lumber  Co.  v. 
Strother,  136  Fed.  301;  Bates,  Fed.  Eq. 
Proc.  pp.  128-130;  Indianapolis  Oas  Co.,  ▼. 
Indianapolis,  90  Fed.  197;  Ryder  v.  Bate- 
man,  93  Fed.  31 ;  Adams,  Eq.,  Am.  ed.  p. 
444;  Continental  Nat.  Bank  v.  Heilman,  66 
Fed.  184;  Pom.  Eq.  Jur.  §§  199,  203;  Evans 
V.  Lancaster  City  St.  R.  Co.  64  Fed.  626; 
McClaskey  v.  Barr,  40  Fed.  559;  Peck  v. 
Ashley,  12  Met  482;  Trinity  House  v.  Burge, 

2  Sim.  411;  Williams  v.  Partington,  3  Bro. 
Ch.  38;  Anonymous,  1  Vern.  60;  Warren  t. 
Eolbrook,  95  Mich.  185,  35  Am.  St.  Rep. 
554,  54  N.  W.  712. 

The  court  erred  in  sustaining  the  de- 
murrer and  dismissing  the  bill,  for  the  rea- 
son that  it  shows  that  the  complainant  can 
invoke  the  aid  of  equity  in  adjusting  its 
claim   against  the  estate  of  Marcus  Daly. 

Bambhj  v.  Trott,  1  Cowp.  371 ;  Winches- 
ter V.  Knight,  1  P.  Wms.  406 ;  Qarth  v.  Cot- 
ton, 1  Dick.  183;  Lansdoione  v.  Lansdowne^ 
1  Madd.  116;  Phillips  v.  Homfray,  L.  R, 
24  Ch.  Div.  439,  52  L.  J.  Ch.  N.  S.  833; 
Lee  V.  Alston,  1  Bro.  Ch.  194;  Monypenny 
V.  Bristov),  2  Russ.  k  M.  117;  Oreen  t. 
Creighton  {Kendall  v.  Creighton)  23  How. 
90,    16   L.  ed.   419;    Kennedy  v.    Cresioell, 
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101  r.  S.  641,  645,  25  L.  ed.  1075,  1076; 
!  Pom-  Eq.  Jur.  §  150;  Beverly  v.  Rhodes , 
S6  V».  416,  10  S.  E.  572;  Byers  v.  McAu- 
Ify,  149  U.  S.  608,  37  L.  ed.  867,  13  Sup. 
(\  Rep.  006;  Martin  v.  Fort,  27  C.  C.  A. 
\t^  54  U.  S.  App.  316,  83  Fed.  19;  Wick- 
Um  V.  Hull  60  Fed.  329;  Hale  v.  Tyler, 
115  Fed-  833;  Walker  v.  Brown,  165  U.  S. 
655,  41  L.  ed.  866,  17  Sup.  Ct.  Rep.  453. 

Mr.  L.  O.  Erans  argued  the  cause,  and, 
with  Messrs.  A.  J.  Campbell,  A.  J.  Shores, 
C  F,  KeUey,  and  John  F.  ForUs,  filed  a 
brkf  for  appellees: 

The  complainant  has  a  full,  complete,  and 
Annate  remedy  at  law  in  an  action  for 
ibusiged. 

f .  E.  BoUes  Wooden-Ware  Co.  v.  United 
8tiU$,  106  U.  S.  432,  27  L.  ed.  230,  1  Sup. 
Ct  Rep.  398;  1  Pom.  Eq.  Jur.  2d  ed.  § 
i:^:  Foster,  Fed.  Pr.  §  12;  Bates,  Fed.  Eq. 
Ptoc.  §  188;  Buzard  v.  Houston,  119  U.  S. 
547,  30  L.  ed.  451,  7  Sup.  Ct.  Rep.  249; 
Wowx  Mut.  L.  Ina.  Co,  v.  Bailey,  13  Wall. 
616,20  L.  ed.  501;  Dovoell  v.  Mitchell,  105 
r.  S.  430,  26  L.  ed.  1142;  Parkershurg  v. 
Bmm,  106  U.  S.  500,  27  L.  ed.  243,  1  Sup. 
Ct  Rep.  442;  Ambler  v.  Chateau,  107  U.  S. 
^-  27  L-  ed-  322,  1  Sup.  Ct.  Rep.  656; 
liHfUld  V.  Ballou,  114  U.  S.  190,  29  L. 
«L  132,  5  Sup.  Ct.  Rep.  820;  Root  v.  Lake 
i?iorc  d  M.  8.  R.  Co.  105  U.  S.  189,  26  L. 
«i  975;  Thompson  v.  Allen  County,  115  U. 
S.  550,  29  L.  ed.  472,  6  Sup.  Ct.  Rep.  140; 
^««  P.  R.  Co.  V.  Marshall,  136  U.  S.  393, 
54  L  ed-  385,  10  Sup.  Ct.  Rep.  846 ;  Hipp 
T.  Jkhin,  19  How.  278,  15  L.  ed.  635;  Du- 
•Ofif  T.  Fry,  12  Fed.  21;   White  v.  Boyce, 

2  Blatchf.  414,  21  Fed.  228;  Alger  v.  An- 
(fcrKw,  92  Fed.  696. 

Complainant,  presenting  only  an  unliqui- 
(^ted  claim  for  damages,  has  no  standing 

3  1  conrt  of  equity. 

^'fSH  Land  d  Cattle  Co.  v.  Frank,  148  U. 
^  ^Z.  37  L-  ed.  577,  13  Sup.  Ct.  Rep.  691; 
Ci^  ▼.  AUen,  149  U.  S.  451,  37  L.  ed.  804, 
13  Sap.  Ct.  Rep.  883,  977  ;  Scott  v.  l^eely, 
'40  r.  S.  106,  35  L.  ed.  3^8,  11  Sup.  Ct. 
R<?-  712. 

The  bill  cannot  be  sustained  on  the 
piuod  that  it  is  brought  to  establish  a 
tni«t 

1  Perry,  Tr.  5th  ed.  §  128,  p.  170;  Haw- 
^A-wne  V,  Brown,  3  Sneed,  462 ;  3  Pom.  Eq. 
fe  2d  ed.  $§  1048,  1051,  1058,  1080;  Fer- 
'"T-  Yi^Vechten,  73  N.  Y.  113. 

A  bill  for  discovery  alone  cannot  be  main- 

^iJEed,  ind  where,  as  counsel  for  appellant 

«t*to  in  his  brief  in  this  case,  the  case  is 

fcr  relief   and    discovery,   when  th6  facts 

stated  are  insuflicient  to  entitle   the  com- 

P^^i^ttt  to  relief,  th6  discovery  must  fail 
«1». 

^miQfi  T.  Bmiih,  26  Fed.  885;  Yenner  v. 
itfWio*,  T.  d  8.  F,  R.  Co,  28  Fed.  681; 
*Wt.  g. 


Everson  v.  Equitable  Life  Assur.  Co.  68 
Fed.  258,  Affirmed  in  18  C.  C.  A.  251,  39 
U.  S.  App.  34,  71  Fed.  570;  Cecil  Nat.  Bank 
V.  Thurber,  8  C.  C.  A.  365,  8  U.  S.  App.  496, 
59  Fed.  913;  McClanahan  v.  Davis,  8  How. 
170,  12  L.  ed.  1033. 

The  bill  of  complaint  shows  that  the  com- 
plainant has  elected  to  proceed  at  law  to 
recover  the  damages  to  which  it  is  en- 
titled. 

1  Pom.  Eq.  Jur.  2d  ed.  §  179. 

No  equity  jurisdiction  arises  by  reason 
of  the  fact  that  Margaret  P.  Daly,  appellee, 
is  sued  as  executrix  of  the  estate  of  Marcus 
Daly,  deceased. 

Walker  v.  Broxcn,  58  Fed.  23,  Affirmed 
in  11  C.  C.  A.  135,  27  U.  S.  App.  291,  63 
Fed.  204;  Byers  v.  McAuley,  149  U.  S.  608, 
37  L.  fd.  867,  13  Sup.  Ct.  Rep.  906. 

No  jurisdiction  is  shown  by  the  bill  of 
complaint  upon  the  ground  that  complain- 
ant is  entitled  to  invoke  the  aid  of  equity 
for  an  accounting. 

Whitwell  V.  Willard,  1  Met.  216;  Stnng- 
ham  V.  Winnebago  County,  24  Wis.  594; 
Conklm  v.  Bush,  8  Pa.  514;  Brinsmaid  T. 
Mayo,  9  Vt.  31;  Sandeen  v.  Kansas  City, 
8t.  J.  d  C.  B.  R.  Co.  79  Mo.  278;  Albert- 
son  V.  Qrier,  4  Houst.  (Del.)  541;  Atchi- 
son, T.  d  8.  F.  R.  Co.  V.  Wilkinson,  55 
Kan.  83,  39  Pac.  1043;  Western  d  A.  R. 
Co.  V.  Mead,  4  Sneed,  107;  Pom.  Eq.  Jur. 
2d  ed.  §  1421;  Washburn  d  M.  Mfg.  Co.  v. 
Freeman  Wire  Co.  41  Fed.  410;  Baker  v. 
Biddle,  Baldw.  394,  Fed.  Cas.  No.  764 ;  Ely 
V.  Crane,  37  N.  J.  Eq.  157 ;  Paton  v.  Clark, 
156  Pa.  49,  29  Atl.  1 16 ;  Lafond  v.  Lassere, 
26  Misc.  77,  56  N.  Y.  Supp.  459;  Smith  v. 
Bodine,  74  N.  Y.  30;  Badger  v.  McNamara. 
123  Mass.  117;  McCulla  v.  Beadleston,  17 
R.  I.  20,  20  Atl.  11;  Uipp  v.  Babin,  supra. 

The  allegations  in  the  bill  of  complaint  as 
to  the  granting  of  licenses  or  permits  by 
the  appellant  to  cut  upon  certain  small 
portions  of  the  tracts  of  land  described,  and 
the  cutlir.g  of  timber  upon  oiiiar  lands  un- 
der coA^er  of  such  permits,  in  nowise  tend 
to  show  jurisdiction  in  equity  of  this  case. 

United  States  v.  Denver  d  R.  O.  R.  Co. 
191  U.  S.  85,  48  L.  ed.  107,  24  Sup.  Ct. 
Rep.  33;  United  States  v.  Cook,  19  Wall. 
591,  22  L.  ed.  210;  Northern  P.  R.  Co.  v. 
Leiois,  162  U.  S.  366,  40  L.  ed.  1002,  16 
Sup.  Ct.  Rep.  831. 

A  bill  for  discovery  alone  cannot  be  main- 
tained. 

Safford  v.  Ensign  Mfg.  Co.  5.6  C.  C.  A. 
630,  120  Fed.  480 ;  Brown  v.  Swann,  10  Pet. 
497,  9  L.  ed.  508;  Rindskopf  v.  Plat  to,  29 
Fed.  130;  Preston  v.  Smith,  26  Fed.  885; 
United  States  v.  McLaughlin,  24  Fed.  823; 
Ex  parte  Boyd,  105  U.  8.  647,  26  L.  ed. 
1200;  Paton  v.  Majors,  46  Fed.  210;  Field 
Y.  Hastings  d  B.  Co.  65  Fed.  279;  Home 
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Ins,  Co.  V.  Stanchfield,   1   Dill.   424,   Fed. 
Cas.  No.  6,660. 

Under  the  equity  rules  adopted  by  thia 
court,  particularly  numbers  40,  41,  42,  and 
43,  it  is  plainly  required  that,  where  a 
complainant  desires  to  obtain  a  discovery 
of  facts  from  the  defendant,  special  inter- 
rogatories must  be  framed  and  directed  to 
the  defendants  in  the  manner  provided  by 
those  rules,  and  the  rules  plainly  indicate 
that  such  interrogatories  are  not  to  be  pro- 
pounded to  be  answered  otherwise  than  upon 
oath.  Complainant,  having  failed  to  com- 
ply with  those  rules  by  propounding  proper 
interrogatories,  and  having  elected  not  to 
require  any  answer  from  any  of  the  de- 
fendants which  would  be  evidence  in  the 
case,  has  plainly  shown  its  intention  not 
to  present  this  bill  as  a  bill  of  discovery 
in  this  case,  and  has  waived  any  right  it 
might  have  had  to  a  discovery. 

Huntington  v.  Stiunders,  120  U.  S.  78, 
30  L.  ed.  580,  7  Sup.  Ct.  Rep.  356;  Patter- 
son V.  Oaines,  6  How.  550,  12  L.  ed.  553; 
Union  Bank  v.  Oeary,  5  Pet.  99,  8  L.  ed. 
60;  United  States  v.  McLaughlin,  supra; 
Field  V.  Hastings  d  B.  Co,  supra;  Etccelsior 
Wooden  Pipe  Co.  v.  Seattle,  56  C.  C.  A.  156, 
117  Fed.  140;  Tillinghast  v.  Chace,  121  Fed. 
435. 

Under  the  general  equity  practice,  and  in 
the  absence  of  any  such  specific  and  bind- 
ing requirement  as  we  find  in  the  equity 
rules  of  this  court,  above  referred  to,  the 
same  rule  is  laid  down, — that  the  waiving 
of  an  oath  to  the  answer  waives  the  dis- 
covery. 

Harrington  v.  Harrington,  15  R.  I.  341,  5 
Atl.  502;  McCulla  v.  Beadleston,  supra; 
Starkweather  v.  Williams,  21  R.  I.  55,  41 
Atl.  1003;  Ward  v.  Peck,  114  Mass.  121; 
Badger  v.  McNamara,  supra;  Sheppard  v. 
Akers,  1  Tenn.  Oh.  326 ;  Goodwin  v.  Bishop, 
146  111.  421,  34  N.  E.  47. 

And  in  addition,  under  equity  rules  40 
and  41,  the  mere  failure  to  prepare  and 
present  special  interrogatories  directed  to 
the  defendants  is  fatal  to  any  right  to  claim 
discovery  in  this  action. 

United  States  v.  McLaughlin,  supra; 
Bailey  Washing  Mach.  Co.  v.  Young,  12 
Blatchf.  199,  Fed.  Cas.  No.  761. 

There  is  a  further  ground  for  denying 
the  comnlainant's  rijrht  to  maintain  this 
bill  for  discovery,  and  that  is,  that  the  de- 
fendants cannot  be  compelled  to  answer  up- 
on any  matters  or  to  disclose  any  evidence 
which  might  subject  them  to,  or  might 
tend  to  subject  them  to,  or  in  any  way  lay 
ttie  basis  for,  criminal  prosecutions  or  other 
proceeding  which  might  result  in  the  impos- 
ing of  a  penalty. 

Bates,    Fed.    Eq.    Proc.    §§    119,    199;    1 
Foster,   Fed.  Pr.  Sd  edL   p.  290;   Boyd  v.  I 
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United  States,  116  U.  S.  616,  29  L.  ed. 
746,  6  Sup.  Ct.  Rep.  524;  Lees  v.  United 
States,  150  U.  S.  476,  478,  37  L.  ed.  1150, 
1151,  14  Sup.  Ct.  Rep.  163;  Leggett  v.  Post- 
ley,  2  Paige,  599;  Livingston  v.  Harris,  3 
Paige,  528;  United  States  v.  Saline  Bank, 
1  Pet.  100,  7  L.  ed.  60 ;  Warren  v.  Holhrook, 
95  Mich.  185,  35  Am.  St.  Rep.  554,  54  N. 
W.  712. 

Complainant  is  not  entitled  to  a  dis- 
covery for  the  further  reason  that  the  bill 
is  insufficient  to  show  that  the  discovery  is 
sought  in  aid  of  any  action  at  law,  con- 
ceding, for  the  purpose  of  this  argument, 
that  a  discovery  could  be  maintained  in  aid 
of  such  action. 

1  Bates,  Fed.  Eq.  Proc.  §  199,  p.  266; 
Story,  Eq.  PI.  §  259. 

Complainant  cannot  invoke  the  aid  of 
equity  by  reason  of  any  fraud,  misrepre- 
sentation, or  concealment  alleged  in  its  bill 
of  complaint. 

Busard  v.  Houston,  119  U.  S.  347,  30  L. 
ed.  451,  7  Sup.  Ct.  Rep.  249. 

The  bill  is  so  general,  uncertain,  and  in- 
definite that  it  presents  no  grounds  for  re- 
lief or  discovery  in  equity. 

Story,  Eq.  PI.  §§  253,  257 ;  Tillinghast  v. 
Chace,  supra, 

Mr.  Justice  Peokham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Although  there  is  a  liberal  tise  in  the  bill 
in  this  case  of  averments  in  regard  to  fraud, 
conspiracy,  and  violation  of  trust,  of  which 
the  pleader  avers  the  defendants  have  been 
guilty  *in  various  ways,  yet,  upon  a  care-[4T8 
ful  examination  of  the  pleading  itself,  and 
the  actual  facts  therein  stated,  we  concur 
in  the  view  of  the  courts  below,  that  the  ac- 
tion is  really  nothing  but  an  action  of  tres- 
pass or  trover  to  recover  damages  sus- 
tained by  the  complainant  by  reason  of  the 
wrongful  cutting,  carrying  away,  and  con- 
version of  the  property  of  the  complainant, 
consisting  of  the  timber  on  the  land  men- 
tioned in  the  bill;  and  for  the  wrong  thus 
done  we  think  it  clear  that  the  complainant 
has  a  plain,  adequate,  and  complete  remedy 
at  law,  and  consequently  the  court  haM  no 
jurisdiction  of  this  bill  in  equity. 

It  is  not  necessary  to  cite  many  au- 
thorities for  the  proposition  that  where  the 
main  cause  of  action  is  of  a  legal  nature, 
equity  has  no  jurisdiction,  provided  the 
complainant  has  full  and  adequate  remedy 
at  law  for  the  wrongs  complained  of.  Bus- 
ard v.  Houston,  119  U.  S.  347,  30  L.  ed.  451, 
7  Sup.  Ct.  Rep.  249;  Scott  v.  Veely,  140 
U.  S.  106,  110,  35  L.  ed.  358,  360,  11  Sup. 
Ct.  Rep.  712.  A  mere  charge  of  fraud 
does  not  give  equity  jurisdiction.  Buzard 
▼.  Houston,  supra;  Ambler  y.  Ohoteau,  107 
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U.  S.  586,  27  L.  ed.  322,  1  Sup.  Ct.  Rep. 
J5fl;  Safford  v.  Ensign  Mfg.  Co,  56  C.  C. 
A.  630,  120  Fe<L  4S0,  and  cases  cited  in 
opinion.  Tyler  v.  Savage,  143  U.  S.  79, 
36  L  ed,  82,  12  Sup.  Ct.  Rep.  340, 
bnn  no  resemblance  to  the  case  at  bar. 
As  the  court  there  said,  there  were 
n  the  case  discovery,  account,  fraud,  mis- 
representation, and  concealment.  There  was 
so  demurrer  for  multifariousness,  and  no 
objection  in  the  court  below  for  want  of 
equitj,  and  the  case  was  not  one  of  a 
pjain  defect  in  equity  jurisdiction.  The 
nit  was  clearly  one  for  equitable  relief. 

The  principal  ground  upon  which  it  is 
dahned  that  the  remedy  at  law  is  inade- 
^te  is  really  nothing  more  than  a  diffi- 
rnltj  in  proving  the  case  against  the  de- 
.fnduits.  The  bill  shows  that  whatever 
*M  done  in  the  way  of  cutting  the  timber 
tod  osrrying  it  away  was  done  by  the  de- 
iadants  as  tort  feasors,  and  the  various 
devices  alleged  to  have  been  resorted  to  by 
the  deceased,  Daly,  by  way  of  organizing 
different  corporations,  in  order  to,  as  al- 
leged, cover  up  his  tracks,  and  to  render 
it  more  difficult  for  the  complainant  to 
make  proof  of  his  action,  does  not  in  the 
let3t  tend  to  give  a  court  of  equity  juris- 
diction on  that  account.  It  is  simply  a 
l]question  of  evidence  to  show  *who  did  the 
iiong  and  upon  that  point  the  fact  could 
be  ascertained  as  readily  at  law  as  in 
eqmtj. 

The  complainant  is  entitled  in  an  action 
it  law  to  an  inspection  of  the  books  and  rec- 
ords of  these  various  corporations,  and  it 
bas  the  same  power  to  obtain  the  facts 
therefrom  in  that  action  as  it  would  have 
ii  this  suit  in  equity. 

TV  complainant  contends  that  where 
property  has  been  stolen  or  obtained  by 
fraud,  equity  recognizes  the  law  to  be  that 
the  property  always  belongs  to  the  true 
ovner,  and  therefore  its  proceeds  must  also 
Wong  to  him,  dnd  may  be  reclaimed  in  a 
suit  in  equity  against  the  voluntary  as- 
fignee  or  one.  holding  in  bad  faith.  The 
eaaes  of  yewton  v.  Porter,  69  N.  Y.  133, 
25  Ahl  Rep,  152,  and  American  Sugar  Ref. 
Co.  T.  Fancher,  145  N.  Y.  552,  27  L.  R.  A. 
757,  40  N.  E.  206,  are  cited  to  sustain  the 
eooteotion.  These  cases  it  will  be  seen, 
Qpon  examination,  show  that  the  plaintiff 
^d  no  remedy  at  law,  and  he  was 
»i>le  to  fully  identify  the  particular  prop- 
erty into  which  the  original  property 
belonging  to  him  had  been  converted,  and 
*hieh  was  in  the  hands  of  a  voluntary  as- 
ognee.  It  was  a  question  of  following  the 
Proceeds,  and  accurately  and  certainly  iden- 
Wying  them,  which  the  court  held  was  nec- 
tary in  order  to  permit  of  such  following. 
^  defendants  were  also  insolvent.  The 
200B.8. 


case  of  Angle  v.  Chicago,  St.  P.  M.  de  0.  R. 
Co.  151  U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct. 
Rep.  240,  did  not  involve  any  question  like 
the  one  herein.  In  that  case  the  land  had 
been  granted  to  the  Portage  company  by 
the  state  for  the  purposes  named,  and  it 
was  conceded  by  the  demurrer  that  the  offi- 
cials of  the  Portage  company  had  been 
bribed  by  the  Omaha  company  to  betray 
their  trust,  and  the  legislature  had  been  in- 
duced by  false  allegations  to  revoke  the 
grant  to  the  Portage  company  and  to  be- 
stow it  upon  the  Omaha  company.  The 
plaintiff  had  obtained  a  judgment  against 
the  Portage  company  in  an  action  at  law, 
and  the  execution  had  been  returned  nulla 
bona,  and  the  bill  in  equity  was  filed  in 
the  circuit  court  of  the  United  States  by 
the  administratrix  of  the  judgment  credi- 
tor against  the  Omaha  company  to  reach 
the  land  formerly  owned  by  the  Portage 
company,  and  then  in  the  hands  of  the 
Omaha  *company  by  reason  of  its  own  wrong- [474] 
doing.  Thus  there  was  the  illegal  and 
wrongful  act  of  the  Omaha  company,  by 
which  the  land  once  vesting  in  the  Portage 
company  had  been  taken  away  and  that 
same  land  regranted  to  the  Omaha  company, 
and  it  was  to  reach  that  particular  land 
which  the  Omaha  company  had  obtained  by 
its  wrongful  act  that  the  bill  was  filed.  Mr. 
Justice  Brewer,  delivering  the  opinion  of 
this  court,  said: 

"And  when  the  Omaha  company,  by  its 
wrongdoings,  secured  the  full  legal  title  to 
those  lands,  equity  will  hold  that  the  party 
who  has  been  deprived  oi  payment  for  hi.-i 
work  from  the  Portage  company,  by  reason 
of  their  having  been  taken  away  from  it, 
shall  be  able  to  pursue  those  lands  into 
the  hands  of  the  wrongdoer,  and  hold  them 
for  the  paypient  of  that  claim  which,  but 
for  the  wrongdoings  of  the  Omaha  company, 
would  have  been  paid  by  the  Portage  com- 
pany, partially,  at  least,  out  of  their  pro- 
ceeds. While  no  express  trust  is  affirmed  as 
to  the  lands,  yet  it  is  familiar  doctrine  that 
a  party  who  acquires  title  to  property 
wrongfully  may  be  adjudged  a  trustee  ex 
maleficio  in  respect  to  tfiat  property. 

These  lands  were  identified,  and  Avere 
found  in  the  hands  of  the  actual  wrong- 
doer, who  had  acquired  them  by  reason  of 
such  wrong. 

Now,  there  is  no  pretense  in  this  case 
that  any  specific  piece  of  property  was  in 
fact  either  the  same  timber  or  the  proceeds 
of  the  timber  Avrongfully  cut  and  disposed  • 

of  by  the  defendants,  or  any  of  them.  Nor 
was  it  averred  that  any  particular  timber 
had  been  taken  from  the  land  described  in 
the  bill.  On  the  contrary,  it  is  alleged  in 
the  bill  that  the  complainant  was  unable 
to  show  just  when  or  by  whom  the  cutting 
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had  been  performed,  or  the  logs  manufac- 
tured into  lumber  had  been  sold,  or  just 
when  and  by  whom  the  proceeds  thereof  were 
obtained,  and  when  the  same  were  divided. 
There  is  a  general  allegation  in  the  bill  of 
complaint  that  the  deceased,  Daly,  left  an 
e&tate  worth  $12,000,000,  located  in  the  state 
of  Montana  and  elsewhere,  and  that  a  large 

[475]  portion  of  that  estate  was  the  *result  of  the 
proceeds  of  Daly's  illegal  acts  in  his  life- 
time, in  trespassing  upon  the  lands  of  the 
complainant,  and  converting  the  proceeds  of 
the  sale  of  the  timber  growing  thereon  to 
liis  own  use  and  benefit.  It  is  also  averred 
that  he  made  his  will,  appointing  Margaret 
P.  Daly,  defendant,  executrix;  and  the  will 
was  duly  admitted  to  probate,  and  letters  of 
administration  were  duly  issued  to  the  de- 
fendant Margaret  P.  Daly,  on  the  15th  day 
of  February  a.  d.  1901,  and  she  duly  qual- 
ified and  entered  upon  the  discharge  of  her 
duties  as  such  executrix;  that  Margaret  P. 
Daly,  under  and  by  virtue  of  the  terms  of 
the  will,  and  as  the  wife  of  Marcus  Daly,  is 
the  owner  of  a  large  portion  of  his  estate. 
It  is  plain  that  such  allegations  fall  far 
short  of  even  a  pretense  of  identifying  spe- 
cific, definite  property  as  the  proceeds  of 
certain  other  property  wrongfully  or  fraud- 
ulently taken  by  defendants  from  the  lands 
described  in  the  bill.  Such  allegations  are 
totally   inadequate  for  that  purpose. 

Under  the  law  providing  for  the  examina- 
tion of  defendants,  and  under  §  724  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  583),  providing  for  the  production  of 
books  and  writings  in  actions  at  law,  under 
the  same  circumstances  that  defendants 
might  be  compelled  to  produce  them  under 
the  ordinary  rules  of  proceeding  in  chancery, 
there  is  fiothing  in  these  allegations  which 
shows  any  necessity  for  a  discovery  in 
equity,  such  as  would  render  the  remedy 
more  adequate  therein  than  in  an  action  at 
law. 

Nor  was  there  anything  in  the  casfes  cited 
by  complainant  as  shoAving  a  right  to  pro- 
ceed in  equity  because  one  of  the  defendants 
is  the  executrix  of  a  deceased  person,  who, 
it  is  alleged,  was  one  of  the  parties  guilty 
of  the  wrongdoing  set  forth  in  the  bill. 
Upon  the  question  of  liability  she  is  entitled 
to  a  trial  at  law  and  by  jury,  as  well  as  the 
other  defendants.  In  Oreen  v.  Creighton 
{Kendall  v.  Creighton)  23  How.  90,  16  L. 
ed.  419,  it  was  said  that  a  single  creditor 
has  been  allowed  to  sue  an  administratrix 
for  his  demand  in  equity,  and  obtain  decree 
for  payment  out  of  the  personal  estate, 
•  without  taking  a  general  account  of  the  tes- 
tator's debts.     In  that  case  the  facts  were 

[476] complicated;  *the  original  debtor  and  his 
surety  were  dead,  and  had  died  insolvent, 
and  a  portion  of  the  assets  of  the  estate  of 
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the  latter  could  be  traced  ^  to  the  posses- 
sion of  his  administratrix,  and  the  authority 
of  a  court  of  equity  was  required  to  call  for 
a  discovery  of  the  nature  and  amount  of 
the  assets  in  hand.  It  was  said  that  the 
debtor,  Tunstall,  had  died  insolvent,  and 
Whiting,  his  surety,  had  also  died  insolvent. 
A  portion  of  the  assets  belonging  to  the  es- 
tate of  the  latter  was  in  the  hands  of  the 
surety  of  this  administrator.  A  discovery 
of  the  nature  and  amount  of  the  assets  in 
hand  was  necessary  if  they  were  subject  to 
the  application,  and  it  was  held  that  the  cir- 
cuit court  was  authorized  to  entertain  the 
suit,  and  the  decree  dismissing  the  bill  was 
reversed.  Certainly  there  is  nothing  in 
that  case  which  in  the  least  degree  aids  the 
proposition  that  because  there  is  an  admin- 
istratrix named  as  a  party,  equity  has  juris- 
diction, even  though  no  discovery  of  assets  • 
is  sought,  and  the  bill  shows  that  the  estate 
represented  by  the  administratrix  is  largely 
solvent,  and  the  demand  is  for  unliquidated 
damages  against  others  besides  the  adminis- 
tratrix, and  no  debt  is  admitted,  the  alleged 
cause  of  action  having  arisen  against  the  d^ 
ceased,  among  others,  for  a  tort. 

In  Kennedy  v.  Crrswell,  101  U.  S.  641, 
25  L.  ed.  1075,  it  was  held  that  the  creditor 
of  a  deceased  person  had  a  right  to  go  into 
a  court  of  equity  for  a  discovery  of  assets 
and  the  payment  of  his  debt,  and  that  when 
there  he  would  not  be  turned  back  to  a  court 
of  law  to  establish  the  validity  of  his  claim. 
The  basis  of  getting  into  a  court  of  equity 
being  a  discovery  of  assets,  the  object  of  the 
bill  was  obtained,  as  the  court  held,  by  the 
admission  of  tlie  executor  that  he  had 
sufficient  assets,  and  that  if  so,  the  jurisdic- 
tion of  the  court  remained  to  give  a  decree 
for  the  payment  of  the  debt.  Here  is  no 
such  case.  Daly  is  alleged  to  have  been 
the  principal  wrongdoer,  out  of  several  de- 
fendants, in  cutting  and  converting  the  tim- 
ber on  these  lands  owned  by  the  govern- 
ment. He  died,  leaving  an  estate  of  over 
$12,000,000,  as  averred  in 'the  bill  of  com- 
plaint, and  the  claim  of  the  complainant  \a 
only  for  $2,000,000.  Thus,  by  complainant'^ 
*own  averment,  the  estate  is  largely  solvent. [4TT] 
There  is  no  endeavor  to  discover  assets  and 
no  ground  for  jurisdiction  in  equity  sim- 
ply because  one  of  the  defendants  is  an  exec- 
utrix. The  proposition  of  the  complainant 
would  confer  jurisdiction  in  equity  in  every 
case  of  a  legal  cause  of  action  for  unliquida- 
ted damages  for  a  tort  where  one  of  the 
wrongdoers  had  died  and  an  administratrix 
had  been  appointed,  and  the  existence  of 
assets  was  alleged  by  complainant,  large- 
ly in  excess  of  the  complainant's  demand, 
and  the  other  defendants  remained  par- 
ties. This  has  never  been  so  held  in  any 
case  to  which  our  attention  has  been  called, 
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al  we  are  unable  to  find  any  principle 
I  equity  jurisdiction  upon  which  to  permit 
iLe  maintenance  of  this  suit  on  the  special 
ground  here  asserted. 

But  it  is  aTerred  there  was  a  fiduciary  re- 
btionship  existing  on  account  of  the  permits 
or  licenses  to  cut  timber,  which,  it  is  alleged, 
^ere  given  the  defendant  Bitter  Root  De- 
ulopment  Company,  and  that  in  such  per- 
iLiU  there  was  set  forth  an  obligation  on 
the  part  of  that  company  and  others  acting 
for  it,  to  make,  under  oath,  monthly  re- 
tonts  of  the  amounts  and  kinds  of  timber 
eot,  with  a  description  of  the  particular 
tract  or  tracts  from  which  it  was  cut,  how 
much  was  disposed  of,  and  to  whom,  and 
that  a  failure  to  do  so  was  a  failure  in  a 
tdudary  capacity  on  the  part  of  the  de- 
ffsdant  company,  and  therefore  there  is  ju- 
jarisdietion  In  equity.  The  government  con- 
tends that  by  reason  of  the  duty  of  the  Bit- 
ter Root  Development  Company  to  keep  true 
.od  accurate  accounts  and  to  monthly  sub- 
aJt  statements  to  the  officers  of  the  govern- 
ceot,  and  by  reason  of  its  failure  so  to  do, 
tbe  proceeds  of  the  lumber  retained  by  it  be- 
came in  its  hands  a  trust  fund  belonging 
t/>  the  complainant ;  that  there  was  a  breach 
c>i  this  trust ;  its  extent  is  in  the  defendants' 
toowledge;  and  in  such  cases  choice  of  rem- 
edy is  with  the  party  aggrieved,  and  he  may 
proceed  in  equity  for  an  accounting  and  pur- 
sue the  fund.  It  is  doubtful,  to  say  the 
Ittst,  whether  an  obligation  to  report  as  to 
Umber  cot  on  the  permitted  lands  consti- 
tutes any  fiduciary  relationship  between  the 

l]5eeasees  and  the  government,*  with  regard  to 
in  alleged  wrongful  cutting  of  timber  on 
cU^er  and  separate  lands.  It  is  not,  in 
*rutii,  alleged  that  the  returns  called  for 
tjy  the  permit  were  not  made.  Safford  v. 
fiwi>ii  Mfg.  Co.  56  C.  C.  A.  630,  120  Fed. 
tSO.  However  that  may  be,  there  is  no 
'urii  obligation  (to  render  monthly  ac- 
eoimts)  set  forth  in  the  bill  as  being  part  of 
tiie  permit  or  license  referred  to  therein. 
T^  bill  simply  avers  that  Daly  did,  at  cer- 
tain times,  during  the  several  years  of  said 
^redations,  apply  to  and  obtain  from  the 

'  brfol  agents  of  the  government  licenses  to 
mt  npon  certain  small  portions  of  the  tracts 
liwre  described,  and  tmder  cover  of  such 
pennits  the  conspirators  not  only  cut,  car- 
ried away,  and  manufactured  timber  grow- 
ing an  the  said  lands  included  in  such  licen- 
wi.  but,  well  knowing  that  such  permits 
fare  them  no  right  or  authority  to  enter 
cpon  other  lands,  they  wilfully  and  fraud- 
alently  entered  upon  large  tracts  of  land  ad- 
JMSBt  thereto  and  cut  the  timber  therefrom. 
There  is  no  mention  of  an  obligation  to  ren- 
te monthly  accounts.  The  fact  that  the 
drfendants  had  permission  to  cut  timber  on 
eatain  tracts  of  land  described  did  not 
ZOOU.  8. 


make  their  cutting  of  timber  on  other 
tracts  the  act  of  trustees  ew  malefido. 
When  they  went  outside  of  the  tracts  lor 
which  license  was  given,  they  committed  a 
trespass  for  which  they  were  liable  at 
law.  And,  again,  as  the  contents  of  the 
permits  are  not  set  forth,  we  cannot  take 
judicial  notice  of  such  contents  in  any 
particular  case.  Different  conditions  may 
be  contained  in  different  permits,  and  they 
are  the  subject  of  the  discretion  of  the 
department   giving   the    permits. 

It  also  argued  that  a  court  of  equity 
has.  jurisdiction  in  such  a  case  as  this  on  the 
groimd  of  an  accounting.  We  do  not  think 
that  this  is  any  such  case  as  gives  a  court 
of  equity  jurisdiction  because  of  an  account- 
ing being  necessary.  There  are  no  accounts 
between  the  parties.  The  cause  of  action  is 
one  arising  in  tort,  and  cannot  be  con- 
verted into  one  for  an  account.  The  case 
made  is  a  plain  trespass,  for  which  the  de- 
fendants are  liable  in  damages.  Or  it  might 
be  termed  an  'action  in  trover,  as  stated.  [479] 
Whatever  books,  if  any,  defendants  may 
have  kept,  showing  the  amoimt  and  loca- 
tion of  the  timber  cut  and  its  value,  can 
be  perfectly  well  obtained  by  an  inspection 
of  these  books  in  an  action  at  law.  No  dis- 
covery is  alleged  to  be  necessary  in  aid  of 
any  action  at  law,  although  the  bill  shows 
that  several  such  actions  have  in  fact  been 
conunenced.  The  facts  averred  do  not  show 
jurisdiction  for  the  general  purpose  of  dis- 
covery. 

Nor  do  we  see  that  there  is  any  jurisdic- 
tion on  the  ground  of  prevention  of  a  multi- 
plicity of  suits.  Those  persons  who  were 
guilty  of  the  wrong  must  be  made  parties  in 
either  court,  in  order  to  bind  them.  Such 
alleged  multiplicity  is  not  avoided  in  one 
court  more  than  in  the  other.  It  is  not  a 
case  where  a  few  defendants  may  be  made 
parties  as  representatives  of  a  class  hold- 
ing under  or  claiming  the  same  title  or 
right,  and  so  that  a  judgment  against  the 
representative  defendants  may  bind  all 
others  of  the  class.  There  is  no  class  and 
there  can  be  no  representatives. 

We  fail  to  see  any  fact  alleged  in  this 
bill  which  constitutes  a  proper  foundation 
for  the  jurisdiction  of  a  court  of  equity. 
The  government  counsel,  hoAvever,  assert 
that  since  the  filing  of  this  bill  new  and 
material  facts  have  been  discovered  by  tbe 
government,  which,  in  the  judgment  of  coun- 
sel, would  furnish  foundation  for  a  bill  in 
equity,  even  though  this  bill  is  defective. 
In  order  to  permit  of  the  filing  of  such  a  bill, 
if  counsel  should  be  so  advised,  and  so  as  not 
to  nm  against  a  plea  of  res  judicata,  the 

563 


479,  480 
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Oct.  Term, 


Judgment  of  dismissal  is  affirmed,  without 
prejudice,  etc, 

Mr.  Justice  White  and  Mr.  Justice 
MoKenna  took  no  part  in  the  decision  of 
this  case. 
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f 480]  •MARIAN  J.  LOONEY,  Administratrix  of 
the  Estate  of  James  F.  Looney,  Deceased, 
Plff,  in  Err., 

METROPOLITAN  RAILROAD  COMPANY 
and  Washington  Kail  way  &  Electric  Cpm- 
pany. 

(See  8.  C.  Reporter's  ed.  480-488.) 

ft.  Master  and  eerrant— electric  rail* 
Tirays— nearllflrence  tofrarde  employee 
^contributory  nearllsrence.— A  street 
railway    pitman,    by    unnecessarily    touching 


the  uninsulated  parts  in  adjusting  the  ICAds 
connecting  the  motive  power  of  a  street  car 
with  the  overhead  current,  relieves  the  com- 
pany from  liability  for  his  death  from  the 
lesulting  shocli,  although  the  conductor  of 
the  car  may  liave  been  negligent  in  permit- 
ting  the  trolley  pole  to  come  in  contact  with 
the  trolley  wire. 

2.  Maater  and  eerTant— >electrle  rall« 
vrayn— nearllarence  tovrarde  employee^ 
Inference  from  lack  of  contrlbntorr 
nearllsence.— The  existence  of  defects  In 
the  insulation  which  would  render  a  street 
railway  company  liable  for  the  death  of  an 
employee  occasioned  by  a  shock  received  in 
adjusting  the  leads  connecting  the  motive 
power  of  a  car  with  the  overhead  current 
cannot  be  inferred  from  the  presumption  of 
the  exercise  of  due  care  on  the  part  of  the 
person  killed,  although,  in  the  absence  of  a 
leak  in  the  insulation^  no  shock  could  have 
been  received  unless  he  liad  unnecessarily 
touched  the  uninsulated  ends  of  the  leads. 

[No.  173.] 


Note. — What  acta  of  an  employee  amount  to 
contributory  negligence  precluding  a  recov- 
ery from  hia  employer  for  injuriea  caused  hy 
electric  shock  f 

LooNET  V.  Metropolitan  R.  Co.  in  effect 
holds  an  employee  to  the  same  standard  of  care 
and  caution  In  handling  an  electric  wire  which 
he  has  the  right  to  assume  is  **dead"  that  he  is 
bound  to  exercise  in  handling  what  Is  known  to 
be  a  *'llve"  wire.  In  cases  presenting  some- 
what similar  facts,  other  courts  have  held  that 
f^A  r.v^^tlon  of  contributory  ilegllgecce  Is  for 
the  Jury. 

Thus,  the  question  of  the  contributory  negli- 
gence of  an  inexperienced  workman  who  re- 
ceived an  electric  shock  while  using  his  bare 
hands  to  connect  the  wires  with  the  circuit 
after  removing  a  street  lamp  is  held  to  be  for 
the  Jury  to  decide  where  there  Is  evidence  that 
the  accident  would  not  have  happened  had  the 
•current  not  been  turned  on  earlier  than  usual. 
Colorado  Electric  Co.  v.  Lubbers,  11  Colo.  505, 
7  Am.  Rep.  255,  19  Pac.  479. 

The  question  of  the  contributory  negligence 
of  an  employee  of  an  electric  light  company 
who  was  killed  while  splicing  wires  by  a  current 
eent  through  the  wires  in  testing  a  dynamo 
after  Installing  an  armature  which  had  been  re- 
moved for  repairs  is  for  the  Jury,  where  the  em- 
ployee did  not  know  that  the  armature  had  then 
l)een  repaired  and  installed.  Williams  v.  North 
Wisconsin  Lumber  Co.  124  Wis.  328,  102  N. 
W.  589. 

The  Jury  could  properly  find  that  the  failure 
of  a  lamp  trimmer  to  use  rubber  gloves  in  trim- 
ming an  arc  lamp  in  the  daytime  on  a  sup- 
posed dead  wire  was  not  negligence  which  con- 
tributed to  his  death  from  a  shock  due  to  a 
crossed  wire,  where  it  is  only  customary  to 
wear  such  gloves  when  trimming  a  lamp  at 
night,  on  live  wires,  and  it  would  have  been  im- 
possible for  him  to  do  the  amount  of  work  re- 
quired if  he  had  used  such  gloves.  Harroun  v. 
Brush  Electric  Light  Co.  12  App.  Div.  126, 
42  N.  Y.  Supp.  716,  Appeal  dismissed  in  152 
N.  Y.  212,  38  L.R.A.  615,  46  N.  B.  291. 

The  finding  of  a  Jury  that  an  experienced 
electric  lineman,  injured  bv  coming  in  contact 
with  two  hl^-YOItage  wires  Improperly  placed 
within  a  few  inches  of  each  other,  on  the  same 
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side  of  the  pole,  was  not  guilty  of  contributory 
negligence,  was  sustained  by  evidence  that  he 
had  no  knowledge  that  they  were  live  wires,  al- 
though he  knew  that  the  current  wonld  be 
turned  on  as  soon  as  repairs  then  in  progress 
should  be  completed,  and  testified  that  he  might 
have  escaped  injury  had  he  known  the  current 
was  on,  and  that  it  was  good  practice  to  handle 
all  wires  as  though  they  were  live  wires,  unless 
they  were  positively  known  not  to  be  charged, 
and  that  such  was  the  general  custom  among 
linemen.  General  Electric  Co.  v.  Murray,  32 
Tex.  Civ.  App.  226,  74  S.  W.  50. 

Where  the  evidence  tended  to  show  that  a 
lineman  of  an  electric  lighting  company  was 
injured  by  inadvertently  passing  between  a 
pair  of  exposed  splices  situated  within  2  feet 
of  a  post,  on  wires  carrying  a  strong  current  of 
electricity.  It  was  held  that  whether  or  not 
due  care  on  the  lineman's  part  required  him  to 
see  and  avoid  contact  with  the  exposed  splices 
was  properly  left  to  the  Jury.  New  Omaha  y. 
Thomson-Houston  Electric  Light  Co.  v.  Rom- 
bold  (Neb.)  93  N.  W.  966,  Reversed  on  Other 
grounds  in  (Neb.)  97  N.  W.  1030. 

A  lineman  experienced  in  handling  telephone 
and  telegraph  wires,  but  without  previous  ex- 
perience with  electric  light  wires,  is  not,  as  a 
matter  of  law,  when  employed  by  an  electric 
lighting  company,  charged  with  the  knowledge 
that  the  insulation  on  the  live  wires  which  he 
was  attaching  to  glass  insulators  Was,  because 
of  its  age  and  wear,  llfcely  to  crack  open  and 
expose  the  wire,  where,  before  the  wires  were 
handed  to  him,  the  insulation  was  examined 
by  other  workmen,  and  taped  wherever  the 
wire  was  exposed.  New  Omaha  Thomson- 
Houston  Electric  Light  Co.  v.  Dent  (Neb.)  94 
N.  W.  819,   103  N.   W.   1091. 

A  break  occurring  In  the  insulation  of  an 
electric  light  wire  which  was  being  handled 
and  fastened  around  a  glass  insulator  by  a 
lineman  is  not  an  open  and  obvious  defect,  no- 
tice of  which  will  be  imputed  to  him,  where, 
under  the  evidence,  there  exists  reasonable 
grounds  for  difference  of  opinion  as  to  his  being 
able  to  observe  such  break  in  the  ordinary  prose- 
cution of  the  work  in  which  he  was  engaged, 
and  without  making  an  extra  effort  specially 
for  the  purpose  of  ascertaining  the  condition  of 
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Arpied   December    H,    15,    1905,    Decided 
February  19, 1906. 

IK  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  entered  on 
t  directed  verdict  in  favor  of  the  defend- 
tots  in  an  action  to  recover  damages  for 
Ute  alleged  n^ligent  killing  of  the  plain- 
tiTs  intestate.     Affirmed, 

See  same  case  below,  24  App.  D.  C.  510. 

The  facts  are  stated  in  the  opinion. 

Mestrs.  Maurice  D.  Roseabers  and 
Alezamder  "Wolf  argued  the  cause,  and, 
with  Mr.  Simon  Lyon,  filed  a  brief  for 
pUintiff  in  error. 

Mr.  J.  J.  Darlinston  argued  the  cause 
and  filed  a  brief  for  defendants  in  error. 


Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

Action  brought  by  plaintiff  as  administra- 
trix of  the  estate  of  James  F.  Looney,  de- 
ceased, against  the  defendants,  for  damages 
for  the  death  of  her  intestate,  alleged  to  have 
been  caused  by  defendants.  Judgment  went 
against  plaintiff  in  the  supreme  court  of  the 
District  of  Columbia,  which  was  affirmed 
by  the  court  of  appeals. 

After  the  plaintiff  had  rested  her  case 
the  court  directed  the  jury  to  return  a 
verdict  for  the  defendants.  The  correctness 
of  this  ruling  is  the  question  in  the  case. 

The  declaration  consists  of  four  counts. 
The  first  three  allege  the  employment  of  the 
deceased  by  each  of  defendant  •companies [481] 
respectively.  In  the  fourth  the  allegation  is 
that  he  was  rightfully  and  lawfully  in  the 
discharge  of  his  duties. 


th«  iDsalatlon.  the  break  occurring  after  the 
vtr«  was  fastened.     JIHd. 

Where  the  plaintiff  was  employed  by  a  tele- 
mpb  company  In  setting  up  Its  poles,  affixing 
the  erossarms,  and  stringing  the  wires,  and, 
la  tbe  coarse  of  this  occupation,  he  received 
•  serere  shock,  which  was  probably  caused  by 
a  earreot  escaping  from  some  electric  light 
«1m  which  had  been  strung  on  the  telegraph 
(oopaoy's  poles  in  neighboring  localities  by  tbe 
permission  of  the  telegraph  company,  it  was 
beld  that  the  question  whether  the  plaintiff 
Hwild  have  been  warned  of  the  nearness  of 
tVse  electric  light  wires,  he  never  having 
vorked  in  the  same  town  before,  and  having 
oaij  worked  for  the  company  one  month,  might 
W  left  to  the  Jury  Western  U.  Teleg.  Co.  v. 
McMnUen,  58  N.  J.  L.  155,  32  L.R.A.  351,  33 
Ati.  384. 

Of  coorse,  where  the  danger  was  obvious, 
MtJKt  to  take  the  ordinary  precautions  against 
1  shock  will  defeat  a  recovery. 

.Vesiect  to  use  rubber  gloves  provided  for  the 
Tfry  work  of  handling  electric  wires  when  a 
Braan  is  making  connection  of  wires  on  a 
iift  pole,  and  is  killed  by  touching  their  ex- 
PMed  ends,  constitutes  contributory  negligence 
Thlch  prevents  liability  of  the  employer. 
JDiior  T.  Missouri  Electric  Light  &  P.  Co.  127 
Mo,  T9,  29  S.  W.  988. 

A  lineman  cannot  recover  of  an  electric  light 
rmpany  for  injuries  received  from  electric 
vtrei,  occurring  by  reason  of  defect  in  his 
liores,  which  It  was  his  own  business  to  in- 
ept^ and  keep  in  good  condition,  and  to  ex- 
ebaa^e,  when  necessary,  for  new  ones,  al- 
thoQgh  the  gloves  were  thrown  to  him  from 
&  Tt«on  with  directions  to  put  them  on,  by 
a  (ofenan.  If  the  latter  had  no  special  charge 
«f  the  gloves,  and  his  direction  was  merely  ad- 
^iaory.  Smart  v.  Louisiana  Electric  Light  Co. 
47  La.  Ann.  869,  17  So.  346. 

Where  an  employee  was  sent  to  look  for  a 
brtak  in  the  drcnlt  while  the  current  was  on, 
tod  took  with  him  a  defective  shunt  cord  which 
^  hiiBself  selected  from  among  others  which 
^*ere  food,  and  after  he  found  the.  break, 
fnaped  tbe  shunt  cord  at  Its  defective  end, 
ul  at  the  same  time,  with  his  other  hand, 
naped  tbe  naked  end  of  the  line  wire,  which 

*u  perfectly  Insulated  a  few  inches  from  the 
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end,  and  thereby  received  a  deadly  current 
which  he  would  not  have  received  by  taking 
hold  of  the  shunt  cord  if  he  had  not  taken 
hold  of  Ihe  line  wire  at  the  extreme  end  where 
it  was  not  insulated,  it  was  held  that  recovery 
could  not  be  had  against  his  employer.  Pied- 
mont Electric  Illuminating  Co.  v.  Patteson, 
84  Va.   747,  6  S.  E.  4. 

The  claim  that  the  wires  should  'have  been 
made  dead  before  a  lineman  began  to  take 
them  down  from  their  position  on  one  arm  of 
a  pole  to  place  them  on  another,  in  doing 
which  he  was  killed,  is  answered  by  the  court, 
where  the  testimony  is  uncontradicted  that  the 
lineman  could  order  the  opening  of  the  cir- 
cuit in  case  of  necessity,  by  saying  that  the 
principle  announced  on  this  point  is  that  an 
employee  who  has  the  opportunity  to  avoid  the 
danger  will  have  no  recourse  for  the  injury. 
Smart  v.  Louisiana  Electric  Light  Co.   supra. 

Where  the  night  inspector  of  an  electric 
light  and  power  company  undertook  to  repair 
a  lamp  which  was  out  of  order  because  a  cut- 
off screw  was  burnt  out,  and  was  killed,  it 
was  held,  on  a  trial  by  the  court  without  a 
jury,  that  his  contributory  negligence  would 
prevent  any  liability  on  the  part  of  the  com- 
pany. In  this  case  his  dead  body  was  found 
lying  on  the  ground  near  the  lamp,  which 
had  been  lowered  to  within  about  3  feet  from 
the  ground  and  the  hood  taken  off,  while  the 
insulating  board  was  on  the  opposite  side  of 
the  lamp,  showing  that  when  he  received  the 
electric  shock  he  must  have  been  standing  on 
the  ground,  and  not  on  the  insulating  hoard. 
Dixon  V.  Louisiana  Electric  Light  &  P.  Co. 
47  La.  Ann.  1147,  17  So.  696. 

A  workman  who  undertakes  to  fix  an  are 
light  contrary  to  the  express  orders  of  bis 
employer  is  not  in  the  exercise  of  ordinary 
care.  Illinois  Steel  Co.  v.  KInnare,  100  lU. 
App.  208. 

A  lineman  employed  by  a  telephone  com- 
pany, who  receives  a  shock  from  a  charged 
guy  or  span  wire  belonging  to  a  street  rail- 
way company.  Is  chargeable  with  negllgen<<fe 
which  win  preclude  his  recovery  of  damages 
from  the  telephone  company,  where  he  failed 
to  test  the  Insulation,  although  he  had  ap- 
paratus for  the  purpose,  and  knew  that  de- 
fects in  the  insulation  of  such  guy  or  span 
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Looney  was  employed  as  a  "pitman"  by 
the  Washington  Si  Great  Falls  Railroad 
Company  (now  the  Washington  Railway  & 
Electric  Company),  and  was,  on  the  day  of 
his  death— July  28,  1901 — in  one  of  the 
"plow  pits"  located  on  the  lines  of  the  com- 
pany, near  its  terminus  at  Thirty-sixth 
street  and  Prospect  avenue  northwest. 

The  Metropolitan  Company's  line  connects 
at  this  point  with  that  of  the  Great  Falls 
line.  The  latter  company  uses  the  overhead 
system.  By  this  system  the  power  is  con- 
veyed to  the  car  by  means  of  a  "trolley 
pole"  attached  to  the  top  of  the  car  and 
made  to  touch  the  trolley  wire  when  used  to 
propel  the  car.  The  Metropolitan  Company 
uses  the  undergroimd  system  by  means  of 
a  "plow,"  so  called,  projecting  through  a 
slot  in  the  tracks  to  an  underground  current. 
The  two  companies  have  a  trackage  arrange- 
ment, whereby  the  cars  of  the  Metropolitan 
Company  run  over  the  line  of  the  other  com- 
pany. The  cars  of  the  Metropolitan  Com- 
pany, therefore,  are  equipped  not  only  with 
a  "plow"  and  mechanism  for  the  under- 
ground sjrstem,  but  with  a  trolley  pole  and 
mechanism  for  an  overhead  system.  To 
attach  these  mechanisms  to  their  respec- 
tive systems  it  is  necessary  to  run  a  car  over 
an  excavation  on  the  line  of  the  Great  Falls 
Company  known  as  the  "pit."  The  "pit- 
man" is  thus  enabled  to  remove  the  "plow" 
from  a  car  to  be  transferred  from  the  Metro- 
politan line  to  the  Great  Falls  line,  and  ad- 
just or  attach  the  wires  or  "leads"  neces- 


sary for  the  operation  of  the  car  over  the 
Great  Falls  line.  While  doing  this  Looney 
was  killed,  the  plaintiff  contends,  through 
the  negligence  of  the  conductor  of  the  car 
in  permitting  the  trolley  pole  to  come  in  con- 
tact with  the  trolley  wire,  whereby  a  current 
of  electricity  was  transmitted  to  the  motive 
machinery.  And  this  is  the  ground  of  neg- 
ligence charged  in  the  declaration.  In 
every  count  it  is  alleged  "before  said  intes- 
tate entered  said  plow  pit  it  became  the 
duty  of  the  defendants,  and  each  of  them, 
to  keep,  or  cause  to  be  kept,  the  electric 
current  so  cut  *off  from  said  pit  as  not  to  [482] 
injure  the  said  intestate;  and  the  plaintiff 
says  that  said  intestate,  having  entered  said 
pit  in  obedience  to  said  direction  to  him  as 
aforesaid,  said  defendants  negligently  failed 
to  keep,  or  cause  to  be  kept,  cut  off,  as  afore- 
said, said  electric  current  from  said  pit 
while  said  intestate  was  therein  for  the  pur- 
pose aforesaid,  whereby  and  by  reason  of 
said  negligence  the  said  intestate  was  so 
severely  shocked  and  injured  by  said  electric 
current  that  he  almost  immediately  died." 
At  the  trial  there  waa  evidence  given  by 
the  plaintiff  of  the  arrangement  between 
the  defendant  companies  as  to  the  exchange 
of  cars,  and  to  the  relation  of  their  respec- 
tive employees.  On  this  evidence  the  parties 
base  opposing  contentions,  the  defendants 
contending  that  the  conductor  and  Looney 
were  fellow  servants,  the  plaintiff  contend- 
ing that  they  were  not.  Both  of  the  lower 
courts  sustained  the  contention  of  the  de- 


wires  were  common,  and  that  there  were  no 
persons  bat  the  linemen  to  make  sach  tests. 
Anderson  v.  Inland  Teleph.  &  Teleg.  Co.  19 
Wash.  574.  41  L.R.A.  410.  53  Pac.  667;  Ber- 
gln  V.  Southern  New  England  Teleph.  Co.  70 
Conn.  54.  30  L.R.A.  192.  38  Atl.  888. 

A  cable  splicer  for  a  telephone  company, 
who.  on  climbing  a  telephone  pole  to  repair 
the  sheathing  of  a  cable,  took  hold  o(  a  guy 
wire  without  noticing  that  It  was  In  contact 
with  an  electric  light  wire  at  a  point  not  a 
foot  away  from  hie  eyes,  is  chargeable,  as 
a  matter  of  law,  with  such  contributory  neg- 
ligence as  defeats  his  recovery  of  any  damages 
from  the  telephone  company  for  Injuries  oc- 
casioned by  the  resulting  shock,  although  his 
vision  may  have  been  hampered  because  the 
son  was  In  his  eyes.  Law  v.  Central  Dist. 
Printing  &  Teleg.  Co.  140  Fed.  658. 

In  Hart  v.  Allegheny  County  Light  Co.  201 
Pa.  234.  50  Atl.  772.  where  a  line  inspector 
for  an  electric  light  company  was  Injured  by 
a  shock  received  from  placing  one  hand  on 
a  telephone  wire  and  the  other  on  an  electric 
light  wire,  both  on  the  same  pole,  the  court 
said  that  whether  It  be  put  upon  the  ground 
of  the  knowledge  which  he  had  or  should  have 
had  of  the  relative  position  of  the  two  wires, 
or  be  based  upon  his  carelessness  in  falling  to 
protect  himself  at  the  time  of  the  accident 
by  the  use  of  the  rubber  gloves  provided  for 
that  purpose.  In  either  case  the  Inference  was 
nnavoldable  that,  without  his  contributory  neg- 
ligence, the  accident  would  not  have  occurred. 
566 


A  charge  In  an  action  founded  on  the  death 
of  a  telephone  lineman  and  Inspector,  who 
was  killed  by  coming  In  contact  with  a  live 
span  wire  of  a  street  car  company,  attached 
to  a  pole  which  he  had  ascended  for  the  pur- 
pose of  making  repairs  for  the  telephone  com- 
pany, that  if  he  had  no  knowledge,  either 
actual  or  by  Information,  that  the  span  wires 
were  not  properly  insulated  and  reasonably 
safe,  then  he  had  a  right  to  presume  that 
they  were  properly  and  safely  Insulated  unless 
the  want  of  insulation,  or  the  defective  In- 
sulation, was  so  open  and  obvious  that  he 
ought.  In  the  exercise  of  ordinary  and  reason- 
able care  and  caution,  to  have  known  It,  is 
erroneous  In  .  that  It  relieves  the  employee  of 
the  duty  to  exercise  active  dlHgence  for  his 
own  safety  In  an  occupation  peculiarly  has- 
ardous.  and  where  the  employee  has  the  better 
opportunity  of  discovering  and  avoiding  the 
danger.  Jackson  k  Suburban  Street  R.  Co. 
V.    Simmons,  107  Tenn.  392.  64  S.  W.  705. 

See  also  note  to  Western  U.  Teleg.  Co.  ▼. 
McMullen.  32  L.R.A.  361,  on  Liahility  of  eleo- 
trie  company  to  employee  for  injury  caused  by 
electric '  shock. 

On  the  question  of  negligence  as  to  electric 
icircs  on  or  in  buildings — see  note  to  Orlffln 
V.  United  Electric  Light  Co.  32  L.R.A.  400. 

As  to  liability  for  injuries  by  electric  wiree 
in  highways — see  note  to  Denver  Consol.  Elec-> 
trie  Co.  V.  Simpson,  81  L.R.A.  566. 

200  U.  S. 


IM. 


LOOIVET  ▼.  MSTSOPOLITAIf  R.  OO. 


482-484 


feodABts.  The  ootirt  of  appeals  beside  in- 
tiiDated  a  belief  that  the  testimony  on  behalf 
of  plaintiff  rather  tended  to  show  accident 
than  negligence.  If  this  be  so,  or  if  the 
fridence  HUb  to  establish  whether  the  death 
was  eaused  by  accident  or  negligence,  the 
jodgment  should  be  affirmed,  and  it  will  be 
mmecessary  to  decide  whether  Looney  and 
the  eondactor  were  fellow  servants.  We 
will  assume,  for  the  purposes  of  the  case, 
that  thev  were  not  fellow  servants. 

The  accident  was  seen  by  two  persons, 
Margaret  Mawson  and  Helen  Gertrude  Coon. 
The  former  testified  that  she  was  sitting  in 
her  room  on  the  second  floor  of  her  house, 
whidi  is  on  Prospect  avenue,  75  feet  or 
more  from  the  ''pit."  She  saw  the  car  turn 
the  curve  from  Thirty-sixth  street  into  Pros- 
pect avenue,  and  "that  the  trolley  pole  was 
up  and  the  trolley  wheel  against  the  over- 
head wire,  all  the  time  after  the  car  got 
into  Prospect  avenue  until  it  stopped  over 
the  pit ;  that  w%ile  the  car  was  coming  from 
Thirty-sixth  street  down  to  the  pit  she  saw 
Looney,  the  deceased,  enter  the  pit  through 
the  south  trapdoor.  That  after  the  car 
itopped  over  the  pit  she  saw  him  go  up 
ondcr  the  car  and  take  the  plow  off.  That 
B]*aft«r  he  took  the  plow  off  she  saw  him  go 
up  under  the  car  again  and  put  the  wires 
op  in  the  car  to  connect  with  ^the  overhead 
trolley,  and  that  while  he  was  in  that 
position  she  heard  him  holler  and  drop 
iown^  and  the  motorman  turned  and  said 
Tor  God's  sake,  fix  that  trolley!'  and  the 
eooductor  then  pulled  the  trolley  down,  but 
did  not  l>efore  that  time.  .  .  .  That 
the  accident  did  not  happen  until  after  the 
car  stopped  and  the  deceased  had  removed 
the  plow  and  had  gone  up  under  the  car 
again  and  waa  putting  up  the  wires.  That 
the  saw  the  movements  of  the  deceased  un- 
der the  car  through  the  trapdoor.  That 
ihe  eould  see  his  hands  taking  off  the  plow ; 
oonld  see  nothing  but  his  hands  then;  that 
after  he  took  off  the  plow  and  went  up  under 
the  car,  she  could  see  a  part  of  his  body 
above  the  surface  of  the  street.  That  the 
pit  vas  deep  enough  for  a  man  to  stand 
op  in;  that  she  heard  no  bell  ring,  nor 
^^oal  of  any  sort;  her  hearing  was  good 
enough  to  hear  a  bell  if  one  had  been  rung. 
That  he  had  to  use  his  hands  to  remove 
the  plow  and  also  put  the  overhead  cur- 
mt  on,  and  she  saw  him  twist  his  hands 
*hen  he  got  the  shock." 

Helen  Gertrude  Coon  testified  that  she 
vas  a  daughter  of  the  preceding  witness 
tfid  lived  with  her;  that  she  saw  the  acci- 
dent from  the  front  porch  of  the  house, 
vhich  was  about  on-  the  level  with  the 
>>dewalk  of  Prospect  avenue.  She  saw  the 
ear  run  around  the  curve  from  Thirty- 
nxth  itreet,  come  down  the  avenue,  and  stop 
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over  the  pit.  She  was  not  certain  whether 
the  pole  was  touching  the  wire  before  the 
car  stopped  over  the  pit,  but  the  pole  was 
touching  the  wire  or  came  in  contact  with 
it  while  deceased  was  taking  off  the  plow. 
"That  her  attention  was  directed  to  the 
fact  of  the  trolley  being  in  contact  with  the 
wire  from  the  fact  that  the  deceased  gave 
a  groan,  and  the  motorman  said  'For  God 
sake,  pull  that  trolley  down!'  That  some 
one  said  'Pull  the  car  off  the  pit!'  That 
she  saw  deceased  take  the  plow  off  and  then 
go  up  under  the  car  to  throw  the  overhead 
current  on.  That  after  he  took  the  plow 
off  and  was  putting  the  overhead  current 
on,  she  heard  him  groan.  That  she  heard 
no  bells  or  signals  given.  *That  he  had  to  [484] 
use  his  hands  to  remove  the  plow  and  also 
to  put  the  overhead  current  on,  and  she  saw  • 
him  twist  his  hands  when  he  got  the 
shock.  That  she  saw  all  this  while  looking 
under  the  car  from  where  she  was  sitting  on 
the  porch.  That  they  took  the  body  up  out 
of  the  pit  over  which  the  car  had  been 
standing." 

A  passenger  on  the  car  testified  that  he 
heard  one  bell  ring,  and  immediately  the 
conductor  took  the  rope  that  holds  the  trol- 
ley rod  in  his  hands,  but  he  did  not  notice 
him  do  anything  else.  In  about  a  minute 
and  a  half  there  "was  a  groan  down  in  the 
hole  and  he  jumped  down  and  saw  the 
man  lying  on  his  face.  He  heard  some 
one  say  "For  God's  sake,  hold  the  rod  down ; 
pull  the  pole  down!" 

Another  witness  testified  that  he  lived 
on  Prospect  avenue,  and  was  in  front  of  his 
house,  lighting  the  fire  in  his  automobile. 
He  did  not  notice  the  car  before  it  stopped. 
While  it  was  standing  over  the  pit  he  heard 
an  exclamation  and  a  groan,  and  some  one 
said  "Pull  that  trolley  down!"  After  the 
exclamation  he  looked  up  and  saw  the  trol- 
ley against  the  wire.  He  was  about  75  feet 
from  the  car. 

Another  witness  testified  as  to  the  manner 
of  adjusting  the  plow  and  "leads,"  and 
the  way  a  shock  could  be  received  by  the  pit- 
man. It  was  to  the  effect  that  the  wires 
used  to  connect  the  motive  power  with  the 
overhead  trolley  are  called  ''leads."  Where 
the  pitman  takes  hold  of  them  to  adjust 
them  they  are  insulated  by  a  covering  of 
india  rubber;  but  at  the  ends  where  they 
connect  with  other  wires  they  are  unin- 
sulated, and  have  to  be  so  in  order  to  take 
the  current.  If  the  pitman  takes  hold  of 
them  at  the  right  place  and  there  is  no  -^ 
leak,  he  would  not  be  shocked,  even  though 
they  were  connected  with  the  trolley. 
"Wear  and  tear,"  a  witness  said  who  was 
experienced  in  removing  and  adjusting 
plows  and  wires,  "will  cause  a  leak  in  the 
insulation.    A  leak  is  when  the  electricity 
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comes  through  a  hole  in  the  insulation, 
caused  by  the  wear  and  tear  or  from  the 
insulation  being  old  or  imperfect." 

The  same  witness  also  testified  "that  the 
[485] company  furnishes  *gloves  in  the  pit  with 
which  to  handle  live  plows  and  wires.  But 
it  is  not  customary  or  required  to  use  the 
gloves  except  upon  rainy  days.  On  bright 
days,  the  car,  when  over  the  pit,  is  supposed 
to  be  *dead,'  and  you  don't  take  off  the  plows 
with  gloves;  you  can't  half  do  your  work 
with  them.  That  danger  from  electricity  is 
increased  from  perspiration,  rain,  or  other 
moisture.  That  the  day  of  the  accident  was 
a  bright,  sunshiny  day.  The  accident  oc- 
curred between  two  and  four  o'clock  p.  m." 

If  the  trolley  was  on  before  the  plow  was 

disconnected  and  removed,  the  plow  would 

•    be  charged  with  the  full  voltage  on  the  line. 

A  witness  who  had  experience  with  the 
construction  of  electric  railway  systems,  and 
was  familiar  with  the  action  of  electricity 
generally,  and  had  experience  in  super- 
intending the  work  of  disconnecting  a  plow 
from  an  electric  car  and  adjusting  the  wires 
to  move  an  overhead  system,  testified  that, 
in  his  opinion  as  an  expert,  it  would  be  the 
duty  of  a  conductor  to  keep  the  trolley  off 
the  wire  until  he  received  some  signal  from 
tne  man  beneath  the  car. 

(1)  It  will  be  observed  that  the  deceased 
did  not  meet  his  death  while  removing  the 
plow.  Of  this  the  testimony  leaves  no 
doubt.  (2)  He  received  the  electric  shock 
while  adjusting  the  leads.  It  follows  from 
the  first  proposition  that  the  trolley  pole 
was  not  in  contact  with  the  trolley  wire 
when  the  plow  was  removed.  The  argument 
of  plaintiff  assumes  the  contrary,  and,  in- 
deed, is  based  entirely  on  the  assumption 
that  the  deceased  received  his  death  stroke 
when  removing  the  plow. 

Two  questions  arise  on  the  second  propo- 
sition. The  leads  are  insulated  except  at 
the  ends  that  go  into  the  connection;  they 
are  necessarily  uninsulated  there  in  order  to 
take  the  current.  But  it  was  not  neces- 
sary for  the  deceased  to  touch  the  uninsu- 
lated parts  in  making  the  connection,  and, 
unless  touched,  no  shock  would  have  been 
received,  even  though  they  had  been  con- 
nected with  the  current  by  reason  of  the 
trolley  being  in  contact  with  the  wire,  iin- 
[486]  ZeM  there  was  a  leak  in  the  *  insulation  aris- 
ing from  defective  construction  or  wear  and 
tear  in  use.  Granting,  therefore,  that  the 
conductor  was  negligent,  one  of  two  things 
was  necessary  to  cause  the  accident, — a  leaK 
in  the  insulation,  or  the  act  of  the  deceased 
in  touching  the  uninsulated  ends  of  the 
leads.  Either  one  or  the  other  was  a  neces- 
sary condition.  If  the  first  existed,  the  de- 
fendants may  be  charged  with  liability.  If 
tne  second,  they  are  exonerated.  The  bur- 
568 


den  of  proof  becomes  a  factor.  Tbe  plaintiff 
in  the  first  instance  is  not  required  to  profv 
that  the  deceased  was  free  from  oontribo- 
tory  negligence;  in  other  words,  the  bnrdea 
of  proof  of  contributory  negligenee  ii  on 
the  defendant.  But,  on  the  other  hand, 
plaintiff  must  establish  grounds  of  liability 
against  the  defendant.  To  hold  a  master  re- 
sponsible, a  servant  must  show  that  tlie  tp- 
pliances  and  instrumentalities  famished 
were  defective.  A  defect  cannot  be  inferred 
from  the  mere  fact  of  an  injury.  Then 
must  be  some  substantive  proof  of  the  negli- 
gence. Knowledge  of  the  defect  or  some 
omission  of  duty  in  r^ard  to  it  most  be 
shown. 

In  Texas  P.  R,  Co.  v.  Barrett^  166  C. 
S.  617,  41  L.  ed.  1136,  17  Sup.  Ct.  Rep. 
707,  the  plaintiff  (defendant  in  error  is 
this  court)  was  a  foreman  in  charge  of  m 
switch  engine,  and  was  injured  by  the  explo- 
sion of  a  boiler  of  another  engine.  There 
was  evidence  tending  to  provK  that  the  boi]< 
er  was  and  had  been  in  a  weak  and  unsafe 
state  by  reason  of  the  condition  of  the  staj 
bolts,  and  that  if  a  well-known  test  had  bees 
applied  the  condition  of  the  bolts  woolJ 
have  been  discovered.  The  circuit  coort 
instructed  the  jury  that  the  mere  fact  of  the 
injury  received  from  the  explosion  wooM 
not  entitle  plaintiff  to  recover:  that,  be- 
sides the  fact  of  explosion,  he  most  show 
that  the  explosion  resulted  from  the  failure 
of  the  railroad  company  to  exendae  ordi- 
nary care  either  in  selecting  the  engine  or 
in  keeping  it  in  reasonably  safe  repair. 
The  court  also  instructed  the  jury  that  the 
burden  of  proof  was  on  the  plaintiff 
throughout  the  case  to  show  that  tbe  boi^ 
ers  and  engines  that  exploded  were  im- 
proper appliances  to  be  used  on  its  rail- 
road by  the  defendant;  that  by  reasoo  of 
the  particular  defects  pointed  out  sad  id 
sisted  *on  by  the  plaintiff  the  boiler  explod  \ 
ed  and  injured  him,  and  the  plaintiff  »«« 
ignorant  of  the  defects,  and  did  not,  by  hit 
negligence,  contribute  to  his  injiiry.  Pan* 
ing  on  these  instructions,  this  court  said 
that  they  laid  down  the  applicable  rait 
with  sufficient  accuracy,  and  in  substantial 
conformity  with  the  views  of  this  court  ex- 
pressed in  prior  cases  which  were  dted. 

Plaintiff  in  the  case  at  bar  introduced  no 
evidence  whatever  of  a  defect  in  the  Wd« 
or  that  leaks  were  likely  to  occur,  or  Xht 
amoimt  or  degree  of  inspection  neoessarr 
to  discover  them,  or  that  there  was  aa  omis- 
sion of  inspection.  The  case  was  probably 
brought  and  tried  on  a  different  theorr 
It  was  argued  in  this  court  on  a  different 
theory.  It  was  argued  on  the  a»araptioa 
that  the  deceased  was  killed  when  removtait 
the  plow.  The  assumption  is  directly  in  the 
teeth  of  the  testimony.    "The  aoddent  did 
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not  liappen  until  aft^r  the  car  stopped  and 
the  deceased  had  removed  the  plow  and 
had  gone  up  under  the  car  a^irnin  and  was 
putting  up  the  wires."  (Testimony  of 
Margaret  Mawson.)  And  to  like  effect  is 
the  testimony  of  Miss  Coon.  "She  saw  de- 
eeased  take  the  plow  ofT  and  then  go  up 
under  the  car  to  throw  the  overhead  cur- 
rent on.  That  after  he  took  the  plow  off 
ind  was  putting  the  overhead  current  on, 
ihe  beard  him  groan."  And  she  saw  him 
*twist  his  hands  when  he  got  the  shock." 

The  declaration  does  not  charge  a  defect 
in  the  leads.  It  charges  the  negligence  to 
hare  been  in  the  failure  "to  keep,  or  cause 
to  be  kept,  cut  oflT*  the  electric  current 
Thile  the  deceased  was  in  the  pit,  "where- 
br  and  by  reason  of  said  negligence  the 
i&id  intestate  was  so  severely  shocked  and 
injured  by  said  electric  current  that  he  al- 
most immediately  died."  In  other  words, 
the  cause  of  death  was  the  negligent  act  of 
permitting  the  trolley  pole  to  come  in  con- 
tact with  the  trolley  wire. 

But  granting  plaintiff  is  not  limited  by 
her  declaration,  nevertheless  she  has  not 
satisfied  the  requirements  of  law  in  her 
proof.  A  plaintiff  in  the  first  instance  must 
B]show  negligence  *on  the  part  of  the  defend- 
ajit  Having  done  this,  he  need  not  go 
farther  in  those  jurisdictions  where  the  bur- 
den of  proof  is  on  the  defendant  to  show 
contributory  .negligence.  In  other  words, 
if  there  is  no  evidence  which  speaks  one 
war  or  the  other  with  reference  to  contribu- 
tory n^ligence  of  the  person  killed,  then 
it  is  presumed  that  there  was  no  such  neg- 
ligence. Thomp.  Neg.  f  401;  Baltimore  d 
?.  R.  Co.  V.  Landrigan,  191  U.  S.  461,  48 
L  ed.  262,  24  Sup.  Ct.  Rep.  137 ;  Texas  d 
P.  R,  Co.  V.  Gentry,  163  U.  S.  353,  41  L.  ed. 
1?6,  16  Sup.  Ct,  Rep.  1104.  But  the  negli- 
genee  of  a  defendant  cannot  be  inferred 
from  a  presumption  of  care  on  the  part  of 
the  person  killed.  A  presumption  in*  the 
performance  of  duty  attends  the  defendant 
&$  well  as  the  person  killed.  It  must  be 
orereome  by  direct  evidence.  One  presump- 
tion cannot  be  built  upon  another.  Doug- 
Idss  V.  Mitchell,  35  Pa.  440;  Philadelphia 
City  Pass.  R.  Co.  v.  Henrice,  92  Pa.  431, 
37  Am.  Rep.  690 ;  Tarnell  v.  Kansas  City, 
Ft.  8.  d  M.  R.  Co.  113  Mo.  570,  18  L.  R. 
A-  599,  21  S.  W.   1. 

Judgment  affirmed. 
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HEW  YORK  &  CUBA  MAIL  STEAMSHIP 
COMPANY. 

(See  B.   C.    Reporter's   ed.  488-495.) 
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tax  lllesrally  ImpoMed— voluntary 
payment.—  The  purchase  of  documentary 
stamps  at  various  times  without  protest* 
and  the  affixing  of  such  stamps  to  manifests 
of  cargoes  on  vessels  bound  to  foreign  porta 
cannot  be  deemed  to  have  been  under  duress, 
so  as  to  sustain  a  recovery  from  the  United 
States  of  the  amount  of  the  illegal  tax  so 
collected,  because  clearance  papers  for  ves- 
sels so  bound  could  not  be  procured  without 
delivery  to  the  collector  of  the  district  of 
the  stamped  manifests,  without  which  clear- 
ance papers  the  vessels  would  be  prevented 
from  sailing,  or  would  be  liable,  under  U.  S. 
Rev.  Stat.  §  4197,  U.  S.  Comp.  Stat  1901,  p. 
2840,  for  the  penalty  therein  prescribed. 

2.  Internal  revenue— recovery  of  stamp 
tax  illearally  imposed— voluntary 
payment.— The  necessity  of  protest  or  no- 
tice to  sustain  the  recovery  of  a  stamp  tax 
illegally  collected  on  manifests  of  cargoes  on 
vessels  bound  to  foreign  ports  Is  not  removed 
bv  the  provision  of  the  act  of  May  12,  1900 
(31  Stat,  at  L.  177.  chap.*  393,  U.  S.  Comp. 
Stat.  1901,  p.  2276),  authorizing  the  com- 
missioner of  interaal  revenue  to  redeem  or 
make  allowance  for  internal  revenue  stamps 
in  any  manner  "wrongfully  collected." 

[No.   116.] 

Argued   January    22,    25,    1906.      Decided 
February   19,   1906. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  over- 
ruling the  demurrer  to  a  petition  for  the 
recovery  of  the  amount  paid  for  documen- 
tary stamps  used  on  manifests  of  cargoes 
on  vessels  bound  for  foreign  ports,  and 
granting  the  relief  sought.  Reversed  and 
remanded  with  directions  to  sustain  the  de- 
murrer. 

See  same  case  below,  125  Fed.  320. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Robb  argued 
the  cause  and  filed  a  brief  for  plaintiff  in 
error. 

Mr.  John  G.  Carlisle  argued  the  cause, 
and,  with  Mr.  William  Edmond  Curtis, 
filed  a  brief  for  defendant  in  error. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error  filed  a  petition  in 
the  district  court  to  recover  the  amount 
paid  by  it  for  documentary  stamps  used 
on  manifests  of  cargoes  on  certain  vessels 
bound  to  foreign  ports,  as  required  by  an 
act  of  Congress  approved  June  13,  1898 
[30  Stat,  at  L.  448,  chap.  448,  U.  S.  Comp. 
Stat.  1901,  p.  2286],  entitled  "An  Act  to 
Provide  Ways  and  Means  to  Meet  War  Ex- 
penditures,  and   for   Other   Purposes.' 
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Note. — As  to  when  taxes  illegally  assessed 
may  he  recovered  back — see  notes  to  Phelps  ▼. 
New  York,  2  L.R.A.  626;  State  ea  rel.  McCar- 
ty  V.  Nelson,  4  L.R.A.  300 ;  and  Erskine  v. 
Van  Arsdale,  21  L.  ed.  U.  S.  63. 
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The  United  States  demurred  to  the  peti- 
*[491]tion  on  the  ground  *that  it  did  not  state 
facts  sufficient  to  constitute  a  claim  against 
it.  The  demurrer  was  overruled  and  judg- 
ment entered  for  the  sum  of  $240,  the 
amount  of  claim.     125  Fed.  320. 

It  appears  from  the  opinion  of  the  dis- 
trict court  that  the  constitutionality  of  the 
tax  was  alone  submitted  for  decision,  and 
the  court,  upon  the  authority  of  Fairhank 
V.  United  States,  181  U.  S.  283,  45  L.  ed. 
862,  21  Sup.  Ct.  Rep.  648,  held  that  the 
tax  was  unconstitutional. 

In  the  Fairhank  Case  it  was  held  that 
a  stamp  tax  on  bills  of  lading  imposed  by 
the  act  of  June  13  was  a  tax  on  exports, 
and  therefore  void.  In  the  case  at  bar  the 
district  court  observed  "that  the  essential 
character  of  the  stamp  tax  on  manifests 
was  that  of  a  tax  on  exports,  in  the  same 
sense  in  which  a  stamp  tax  on  a  bill 
of  lading  was  a  tax  on  exports."  The 
United  States  now  concedes  the  correctness 
of  this  ruling,  but  urges,  nevertheless,  that 
the  judgment  for  defendant  in  error  was 
erroneous  because,  as  is  contended,  the 
stamps  were  purchased  and  affixed  volun- 
tarily and  without  protest.  For  this, 
Chesehrough  v.  United  States,  192  U.  S.  253, 
48  L.  ed.  432,  24  Sup.  Ct.  Hep.  262,  is  ad- 
.duced  as  controlling.  In  that  case  recovery 
was  sought  for  the  price  of  stamps  affixed 
to  a  deed  in  compliance  with  Schedule  A 
of  the  act  of  June  13,  1898.  The  unconsti- 
tutionality of  the  act  was  asserted  by  Chese- 
hrough, but  was  not  discussed  by  the  court. 
The  decision  was  based  on  the  ground  that 
the  payment  of  the  taxes  was  voluntary. 
Chesebrough  contended  that  f  7  of  the  act, 
which  made  it  a  misdemeanor  to  omit  to  fix 
stamps  to  the  instruments  enumerated,  con- 
stituted such  coercion  as  made  the  payment 
involuntary;  and,  besides,  that  his  vendee 
was  unwilling  to  accept  the  deed  without 
the  stamps  required  by  the  act,  and  that 
he  "under  compulsion  of  said  law,"  in  order 
to  receive  the  consideration  for  his  convey- 
ance, to  enable  his  deed  to  be  recorded  and 
received  in  evidence,  and  to  give  a  title  free 
from  doubt,  purchased  stamps  from  the 
United  States  collector  of  internal  revenue, 
and  placed  them  upon  the  deed. 

What  is  the  duress  alleged  in  the  case 
at  bar?    The  averment  of  the  petition  is — 

"That  said  act  being  in  force,  under  com- 
[492]  pulsion  and  through  *fear  of  criminal  prose- 
cution, and  in  order  to  obtain  clearance 
papers,  which  could  not  have  been  procured 
without  the  delivery  to  the  collector  of  th© 
port  of  New  York,  of  outward  foreign  mani- 
fests of  cargo,  stamped  as  afore^^aid,  and 
without  which  clearance  papers  the  vessels 
hereinafter  named  would  have  been  prevent- 
ed from  sailing,  or  would  have  become  lia- 
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ble  for  the  penalty  imposed  by  f  4197  of  the 
Revised  Statutes  *of  the  United  SUtes  (U. 
S.  Comp.  Stat.  1901,  p.  2840),  said  Janm 
E.  Ward  &  Company,  for  and  on  behalf 
of  your  petitioner  and  as  such  general 
agents,  as  aforesaid,  purchased  and  aflixe>i 
to  the  said  outward  foreign  manifests  of 
cargo  and  canceled  internal  revenue  docu- 
mentary stamps  of  the  United  States  of  tb« 
face  value  of  two  hundred  and  forty  dolltn 
($240),  as  appears  more  fully  by  the  ex- 
hibit hereto  annexed  and  made  a  part  of 
this  petition,  and  marked  'Exhibit  A,'  which 
contains  the  name  of  the  vessel,  the  date  of 
delivery  to  said  collector  of  the  outward 
foreign  manifests  of  cargo,  the  a  netted  tax 
on  which  is  sought  to  be  recovered,  and 
the  face  value  of  the  documentary  internal 
revenue  stamp  affixed  thereto.** 

It  is  allied  that  the  stamps  were  pm- 
chased  from  Walter  H.  Stiner,  a  dealer  ia 
internal  revenue  stamps  on  various  dtv* 
subsequent  to  January  1,  1900,  and  that 
Stiner  purchased  them  from  the  collector 
of  internal  revenue,  and  the  proceeds  there- 
of were  duly  paid  over  to  the  United  Statea 

In  this  case,  as  in  the  Chesebrough  Cast, 
the  collector  was  not  informed  at  the  tint 
of  the  purchase  of  the  particular  purpoM 
for  which  the  stamps  were  to  be  used,  and 
no  intimation  was  given  him,  written  or 
oral,  that  defendant  in  error  claimed  that 
the  law  regarding  such  stamps  was  uncoa- 
stitutional,  and  that  it  was  msiking  the  par- 
chase  under  duress.  And,  expressing  tbc 
principle  to  be  applied,  the  court  said,  in 
the  Chesehrough  Case,  "even  a  protest  or 
notice  will  not  avail  if  the  payment  be  nui!« 
voluntarily,  with  full  knowledge  of  all  the 
circumstances,  and  without  any  coerci^ 
by  the  actual  or  threatened  exercise  of 
p«wer  possessed,  or  supposed  to  be  pos- 
sessed, by  the  party  exacting  or  r?cei\iiu 
the  payment,  over  the  person  or  proprrt} 
•of  the  party  making  the  payment,  from, 
which  the  latter  has  no  other  meant  o( 
immediate   relief   than   such   payment** 

Applying  that  principle  to  the  all--^- 
tion  that  Chesebrough 's  vendee  wa«  un 
willing  to  aocept  an  unstamped  cosrtT- 
ance,  it  was  said  "if  that  constituted  durr<« 
as  between  Chesebrough  and  his  buiUins 
company,  it  was  a  matter  with  which  tb« 
collector  had  nothing  to  do.  On  the  Uv^ 
of  the  petition  the  purchase  was  purr> 
voluntary  and  made  under  mutual  mi^tal* 
of  law,  if  the  law  were  tinconstitutioaal  * 

It  is,  however,  insisted  that  these  ofater^ 
vntions  are  not  apposite  to  the  case  at  bar. 
The  coercion,  it  is  contended,  that  Obese- 
bough  alleged,  was  between  him  and  sosm 
third  party.  In  the  case  at  bar  the  ooerrioa 
was  exerted  "between  the  petitioner  [de- 
fendant in  error]      and  the  very  authori- 
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tUs  who  demanded  and  compelled  the  pay- 
ment of  the  tax,"  through  §  4197  of  the 
Revised  Statutes  of  the  United  States.  This 
•ection  requires  the  master  or  person  in 
diarge  of  any  vessel  bound  for  a  foreign 
port  to  deliver  to  the  collector  of  the  dis- 
trict a  manifest,  and  upon  its  delivery  the 
collector  shall  grant  a  clearance  for  such 
vessel  and    her    cargo.     It   is    provided: 

*^  any  vessel  bound  to  a  foreign  port 
departs  on  her  voyage  to  such  foreign  port 
without  delivering  such  manifest  and  ob- 
taining a  clearance,  as  hereby  required,  the 
master  or  other  person  having  the  charge 
or  command  of  such  vessel  shall  be  liable 
to  a  penalty  of  five  hundred  dollars  for 
every  such  offense."    U.  S.  Rev.  Stat.  §  4197. 

We  do  not  think  this  section  makes  a  dif- 
ference in  the  cases.  The  destination  of 
the  stamps  cannot  affect  the  payment  of 
the  tax  which  they  represent.  It  may  be 
more  or  less  of  an  inducement  to  submit 
to  the  tax,  but  who  can  determine  the  de- 
gree? The  loss  of  a  purchaser,  as  in  the 
Ckesebrough  Case,  may  be  of  much  more  con- 
cern than  the  payment  of  the  penalty  for 
violating  the  provisions  of  §  4197.  Be- 
sides, whatever  element  of  coercion  there 
was  came  from  the  United  States,  and  it 
WIS  not  as  immediate  in  the  case  of  the 
manifests  as  in  the  case  of  the  deed.  The 
I4]tpplicable  principle  is  expressed  in  *the  ex- 
tract from  the  Chesehrough  Case,  which 
we  have  g^ven  above.  It  is  stated  m%Vn\on 
P.  R,  Co.  V.  Dodge  County,  98  U.  S.  641, 
25  L.  ed.  196,  and  quoted  from  that  case 
in  Little  v.  Botcers,  134  U.  S.  at  page  654. 
33  L.  ed.  at  page  1019,  and  10  Sup.  Ct. 
Rep.  at  page  621,  as  follows:  "Where  a 
party  pays  an  illegal  demand,  with  a  full 
knowledge  of  all  the  facts  which  render  such 
demand  illegal,  without  an  immediate  and 
nrgurt  necessity  therefor,  or  unless  to  re- 
lease his  person  or  property  from  deten- 
tion, or  to  prevent  an  immediate  seizure 
of  his  person  or  property,  such  payment 
most  be  deemed  voluntary,  and  cannot  be 
recovered  back." 

There  was  no  such  imminence  in  the 
duress  charged  by  defendant  in  error.  It 
purchased  the  stamps  of  a  dealer  at  various 
times.  No  information  was  given  to  the 
collector  of  internal  revenue  of  the  par- 
ticular purpose,  nor  claim  that  the  law 
was  unconstitutional.  There  was  no  claim 
of  the  collector  of  the  port  from  whom  the 
clearances  were  asked  that  defendant  in 
error  was  acting  under  the  restraint  of  the 
law,  and  yielding  only  to  enable  his  ships 
to  depart  to  their  destinations.  All  de- 
termining conditions,  therefore,  are  the  same 
ts  in  the  Chesehrough  Case. 

2.  It  is,  however,  contended  that  even 
^Qgh  the  stamps  were  purchased  without 
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any  duress  or  coercion^  that  under  the  act 
of  Ck)ngress  of  May  12,  1900  [31  Stat,  at 
L.  177,  chap.  393,  U.  S.  Comp.  Stat.  1901, 
p.  2276],  entitled  "An  Act  Authorizing  the 
Commissioner  of  Internal  Revenue  to  Re- 
deem or  Make  Allowance  for  Internal  Rev- 
enue Stamps,"  the  Commissioner  must  make 
allowance  for  the  stamps  used  by  the  peti- 
tioner, and  the  Commissioner  having  de- 
clined to  do  so,  the  defendant  in  error  has 
a  right  of  action  under  the  Tucker  act. 
The  provision  of  the  act  of  May  12,  relied 
on,  is  as  follows: 

"That  the  Commissioner  of  Internal  Rev- 
enue, subject  to  regulations  prescribed  by 
the  Secretary  of  the  Treasury,  may,  upon 
receipt  of  satisfactory  evidence  of  the  facts, 
make  allowance  for  or  redeem  such  of  the 
stamps,  issued  under  authority  of  law,  to 
denote  the  payment  of  any  internal  revenue 
tax,  as  may  have  been  spoiled,  destroyed, 
or  rendered  useless  or  unfit  for  the  purpose 
intended,  or  for  which  the  owner  may  have 
no  *use,  or  which,  through  inistake,  may  [495] 
have  been  improperly  or  unnecessarily  used, 
or  where  the  rates  or  duties  represented 
thereby  have  been  excessive  in  amount,  paid 
in  error,  or  in  any  manner  wrongfully  col- 
lected." 

The  argument  is  that  by  this  provision 
"the  question  of  duress  or  compulsion  is 
taken  entirely  out  of  the  case,"  because  in 
most  of  the  instances  enumerated  "it  is 
inconceivable  that  there  should  be  any  pro- 
test or  duress."  And  it  is  further  alleged 
that  the  act  of  1900  was  not  considered  in 
the  Chesehrough  Case.  It  certainly  does 
not  follow  that,  because  in  some  instances, 
protest  or  duress  caimot  exist,  that  they 
cannot  exist  in  other  cases,  nor  that  the 
statute  intended  to  destroy  the  difference 
between  voluntary  and  involuntary  pay- 
ment of  taxes.  In  the  Chesehrough  Case, 
§  3220  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  Stat.  1901,  p.  2086) 
was  considered.  It  authorized  the  Commis- 
sioner of  Internal  Revenue  "to  remit,  re- 
fund, and  pay  back  all  taxes  .  .  .  that 
appear  to  be  unjustly  assessed  or  excessive 
in  amount,  or  in  any  manner  wrongfully 
collected.**  The  words  in  italics  are  iden- 
tical with  those  in  the  act  of  May  12, 
which  are  relied  on  by  defendant  in 
error.  Commenting  on  §  3220,  the  court 
said,  in  the  Chesehrough  Case:  It  is  ar- 
gued that  the  provision  of  §  3220,  for  the 
•repayment  of  judgments  against  the  collec- 
tor, rendered  protest  or  notice  unnecessary 
for  his  protection;  but  it  was  clearly  de- 
manded for  the  protection  of  the  government 
in  conducting  the  extensive  business  of  deal- 
inj  in  stamps,  which  were  sold  and  deliv- 
ered  in   quantities,   and    without   it    there 
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would  not  be  the  slightest  vestige  of  in- 
voluntary payment  in  transactions  like  that 
under  consideration.  And  we  find  no  right 
of  recovery,  expressly  or  by  necessary  impli- 
cation, conferred  by  statute,  in  such  circum- 
stances." 

We,  therefore,  think  that  this  case  is 
governed  by  the  Chesehrough  Case,  and  on 
its  authority  judgment  is  reversed  and  case 
remanded  with  directions  to  sustain  the  de- 
murrer. 


[496]     •STATE  OF  MISSOURI,  Complainant, 

V. 

STATE  OF   ILLINOIS  and  The   Sanitary 
District  of  Chicago,  Defts. 

(See   8.    C.   Reporter's   ed.   496-526.) 

Controversy  betiveen  atates^lnjane- 
tlve  relief  aaralnat  drainage  of  seiv- 
aare  into  Trater  coarae.—/rhe  .discharge  in- 
to the  Mississippi  river,  through  an  artificial 
drainage  canal,  of  the  sewage  of  Chicago, 
mixed  with  a  large  volume  of  pore  water 
from  Lake  Michigan,  will  not  be  enjoined  by 
the  Federal  Supreme  Court  on  complaint  by 
the  state  of  Missouri  that  the  result  of  such 
action  is  to  poison  the  water  supply  of  its  in- 
habitants, where  the  evidence,  though  dis- 
closing an  increase  in  the  deaths  from  ty- 
phoid fever  In  St.  Louis,  leaves  it  doubtful 
whether  the  typhoid  bacillus  can  and  does 
survive  the  journey  and  reach  the  intake  of 
St.  Louis  In  the  Mississippi,  and  shows  other 
possible  sources  of  Infection  in  the  discharge 
of  sewage  above  the  St.  Louis  intake  from 
other  towns  and  cities,  some  of  which  are 
situated  In  Missouri. 

[No.  4,  Original.] 

Argued  January  2,  S,  4,  1906,    Decided  Feb- 
ruary 19,  1906. 

ORIGINAL  suit  by  the  state  of  Missouri 
to  restrain  the  discharge  of  the  sewage 
of  Chicago   through   an   artificial   drainage 
canal   into  the  Mississippi  river.     Bill  dis- 
missed without  prejudice. 

See  same  case  on  demurrer,  180  U.  S. 
208,  45  L.  ed.  497,  21  Sup.  Ct.  Rep.  331. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Sam  B.  Jeffries,  Charles  W. 
Bates,  and  Herbert  S.  Hadlej  argued 
the  cause  and  filed  a  brief  for  complainant: 

The  inhabitants  of  a  large  and  populous 
city  have  the  right  to  use  the  water  of  the 
stream  upon  which  the  city  is  situated  in 
its   natural  condition,  free  from  infectious 

Note. — On  the  pollution  of  water  courses — 
see  note  to  Travis  Placer  MIn.  Co.  v.  Mills, 
87    C.   C.  A,  538. 

Aa    to    right    of    municipal    corporation    to 
drain  seicape  into   waters — see   note   to   Piatt 
Bros.  V.   Waterbury,   48   L.R.A.   691. 
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material  deposited  into  it  at  points  above. 
If  the  discharge  of  infectious  sewage  ani 
filth  in  the  stream  renders  the  waters  dan- 
gerous and  harmful  to  the  people  living  be- 
low, such  municipality  or  person  creating 
the  nuisance  and  causing  the  dan^r  or 
damage  may  be  enjoined  from  continoin; 
the  infectious  discharges. 

30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  378; 
Indianapolis  Water  Co,  v.  American  8ir9»- 
hoard  Co,  57  Fed.  1000;  Trevett  r.  Prison 
Asso,  98  Va.  332,  50  L.RJL  564,  81  An. 
St.  Rep.  727,  36  S.  E.  373;  Atty.  Gtn.  v. 
Birmingham,  4  Kay  &  J.  528;  Plait  Bros, 
V.  Waterhury,  72  Conn.  531,  48  L.RJL  691, 
77  Am.  St.  Rep.  3.35,  45  AU.  154;  Wood, 
Nuisances,  3d  ed.  §§  427-579. 

Where  there  are  several  contributing 
causes  of  the  pollution  and  infection  of  a 
water  course,  one  cannot  escape  liability 
for  those  living  below  and  using  the  waters 
for  domestic  purposes,  because  of  socfa  pol- 
lution by  themselves.  Eliminating  froa 
the  case  the  fact  that  Chicago  is  situated 
upon  the  natural  watershed  of  Lake  MicU* 
gan,  while  complainant  is  situated  upon 
the  natural  watershed  of  the  Mississippi, 
and  even  though  it  be  assumed  that  the 
same  rights  with  reference  to  the  disposal 
of  its  sewage  belong  to  Chicago  as  to  any 
other  city  upon  the  natural  watershed  of  the 
Illinois  river,  it  cannot  be  claimed  by  the 
defendants  that  they  have  the  right  to  pol- 
lute the  waters  of  the  Mississippi  berauM 
there  are  other  cities  situated  upon  its  wa- 
tershed which  contribute  to  the  pollotioa 
after  or  before  the  water  reaches  the  Mis- 
sissippi at  Grafton. 

Crossley  v.  Lightou:ler,  L.  R,  2  Ch.  478; 
Tennessee  Coal^  Iron  d  R.  Co,  v.  Bamilttm^ 
100  Ala.  252,  46  Am.  St.  Rep.  48.  14  So. 
167 ;  Watson  v.  Vew  Milford^  72  Conn.  5«U 
77  Am.  St.  Rep.  345,  46  Atl.  167;  30  Am. 
&  Eng.  Enc.  Law,  p.  383;  Hill  v.  BmitK 
32  Cal.  167;  Little  Schuylkill  .Var.  U,  i 
Coal  Co.  V.  Richards,  57  Pa,  142,  98  A«- 
Dec.  211;  Ferguson  v.  Firmenick  Ufg,  Co. 
77  Iowa,  579,  14  Am.  St  Rep.  319,  42  X. 
W.  448. 

The  fact  that  Peoria,  Pekin,  Havana,  La- 
Salle,  Beardstown,  and  Joliet  sewer  into  the 
Illinois  river  does  not  constitute  the  right 
of  defendants  likewise  to  discharge  the 
sewage  from  the  city  of  Chicago  into  tht 
Illinois  river. 

Nolan  V.  New  Britain,  69  Conn.  668,  38 
Atl.  703;  Wheeler  v.  Fisher  Oil  Co,  9  OtJo 
S.  &  C.  P.  Dec.  294;  Jackman  v.  Arhmf- 
ton  MilU,  137  Mass.  277;  Morgan  r.  Dvh 
hury,  67  Conn.  484,  35  Atl.  499;  Fahmes^ 
tock  V.  Feldner,  98  Md.  335,  56  AtL  785. 

The  right  to  continue  a  public 
cannot  be  acquired  by  prescription. 

Wright  T.  Moore,  38  Ala.   598,   82 

too  v.  lb 
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Ike  731;  Childsmid  v.  Tunhridge  Wells 
Jmpfw.  Comrs,  L.  R.  1  Eq.  167;  Mills  v. 
Ball,  9  Wend.  316,  24  Am.  Dec.  160;  Atty. 
Gefi,  V.  Revere  Copper  Co.  162  Mass.  452, 
9  LJLA.  510,  26  N.  E.  606;  Com,  ▼.  Upton, 
6  Gray,  473;  Morion  v.  Moore,  15  Gray, 
573;  New  Salem  v.  Eagle  Mill  Co,  138 
Mass.  8;  State  v.  Rankin,  3  S.  C.  N.  S. 
448,  16  Am.  Rep.  737. 

No  one  has  the  right  to  increase  the  vol- 
aire  or  hasten  the  flow  of  a  stream  against 
the  wish  and  will  of  lower  riparian  own- 
fis.  and  especially  is  this  true  when  dam- 
^  or  injury  either  results  or  is  likely  to 
result. 

2  Famham,  Waters,  1052;  Ward  v. 
?<ft,  49  N.  J.  L.  42,  6  Atl.  805. 

Sneh  an  act  is  a  trespass  which  may  be 
resisted  by  the  injured  party,  and  for  that 
purpose  all  the  machinery  of  law  is  at  his 
serrice. 

Famham,  Waters,  p.  487;  Ea^t  Jersey 
Water  Co.  v.  Bigelow,  60  N.  J.  L.  207,  38 
Atl.  63i;  Wood,  Nuisances,  pp.  499,  600; 
Tillotson  V.  Smith,  32  N.  H.  90,  64  Am.  Dec. 
355;  Gerrish  v.  New  Market  Mfg.  Co.  30 
X.  H.  478;  Plattsmouth  Water  Co.  v. 
8mitK  57  Neb.  579,  78  N.  W.  275;  Evans 
r.  Merritreather,  4  HI.  492,  38  Am.  Dec. 
106:  TenEyck  v.  Delaware  &  R.  Canal  Co. 
18  X.  J.  L.  200,  37  Am.  Dec.  232 ;  Miller 
V.  Miller,  23  Me.  22,  39  Am.  Dec.  597; 
Vorton  v.  Volentine,  14  Vt.  239.  39  Am. 
Dec  220;  Elliot  v.  Fitchhurg,  10  Cush. 
191,  57  Am.  Dec.  85;  Newhall  v.  Ireson,  8 
Cush.  595,  54  Am.  Dec.  794. 

CoiDplainant  is  not  estopped  by  laches. 

Wood,  Nuisances,  §  806. 

Decisions  based  upon  the  question  of 
equitable  estoppel  or  laches  must  be  held 
to  be  inapplicable,  for  the  reason  that  they 
apply  more  generally  to  questions  affect- 
rag  private  nuisances,  rather  than  those  of 
public  concern. 

Mills  V.  Hall,  Com.  ▼.  Upton,  Atty.  Oen. 
T.  Revere  Copper  Co.,  and  State  v.  Ran- 
Hn.  supra;  1  Chitty,  Crim.  Law,  160; 
.Veic  Salem  v.  Eagle  Mill  Co.  supra;  Burke 
T.  People,  23  111.  App.  36;  Hoadley  v.  Peo- 
ple, 23  Dl.  App.  30;  Gould,  Waters,  3d 
ed.  S  121,  p.  236,  §§  212,  532;  Cross  v. 
Morristoum,  18  N.  J.  Eq.  305;  People  v. 
Cunningham.  1  Denio,  536,  43  Am.  Dec. 
T09;  Waterloo  v.  Union  Mill  Co.  72  Iowa, 
438.  34  N.  W.  197;  Rhodes  v.  Whiteliead, 
27  Tex.  304,  84  Am.  Dec.  631;  Jersey  City 
T.  Morris  Canal  d  Bkg.  Co.  12  N.  J.  Eq. 
*48;  Dygert  v.  Schenck,  23  Wend.  446,  35 
Am.  Dec.  575;  Weld  v.  Hornby,  7  East, 
195. 

Aa  upper  riparian  owner  has  no  right, 
by  onptying  into  a  stream  an  artificial  sup- 
ply of  water^  or  the  water  of  another  water 
coune,  BO  as  to  increase  the  amount  of  wa> 
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ter  in  the  stream,  so  to  injure  a  lower  ri- 
parian owner ;  and  where  the  water  is  pond- 
ed by  a  dam,  the  owner  has  no  right,  by 
discharging  the  contents  of  the  pond,  to 
increase  the  flow  of  the  water  course  beyond 
its  ratural  capacity,  to  the  injury  of  the 
lower  proprietors. 

30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
377. 

Every  riparian  owner  is  entitled  to  have 
the  water  course  flow  by  his  land  in  an  un- 
polluted condition,  and  one  riparian  owner 
has  no  right  unreasonably  to  corrupt  or 
pollute  its  waters  to  such  an  extent  as  es- 
sentially  to  impair  its    purity. 

Indianapolis  Water  Co.  v.  American 
Strawhoard  Co.  53  Fed.  970;  Letois  ▼. 
Stein,  16  Ala.  214,  50  Am.  Dec.  179. 

The  above  rule  is  applicable  to  riparian 
owners,  and  much  stronger  must  be  its  ap- 
plication when  applied  to  those  persons  who 
do  not  reside  upon  the  watershed  of  the 
stream  in  question. 

Atty.  Oen.  v.  Hackney,  L.  R.  20  Eq. 
626. 

A  city  may  be  enjoined  from  discharging 
its  sewage  into  a  running  stream  by  a  ripa- 
rian owner  below  the  point  of  discharge. 

Dwight  v.  Hayes,  150  111.  273,  41  Am. 
St.  Rep.  367,  37  N.  E.  218;  Gould,  Wa- 
ters, §  646. 

If  this  doctrine  can  be  enforced  against 
a  municipality  located  upon  a  watershed 
of  a  stream  involved,  much  grreater  is  the 
reason  and  necessity  of  enforcing  it  as 
against  the  objectionable  conduct  of  a  mu- 
nicipality located  upon  an  adjacent  water- 
shed, wherein  an  attempt  is  made  to  divert 
the  sewage  and  filth  from  the  basin  prepared 
by  nature  for  it  into  the  adjoining  drain- 
age basin,  thereby  compelling  the  inhabi- 
tants residing  upon  a  neighboring  water- 
shed to  be  subjected  to  the  inconvenience 
and  annoyance  of  the  waste,  filth,  and  ob- 
jectionable refuse  of  their  unnatural  neigh- 
bors. 

See  Spence  v.  McDonough,  77  Iowa,  460, 
42  N.  W.  371;  Ferguson  v.  Firmenich  Mfg. 
Co.  77  Iowa,  576,  14  Am.  St.  Rep.  319,  42 
N.  W.  448. 

In  Harris  v.  Ma^ckintosh,  133  Mass.  228, 
the  court  held  that  the  owner  of  land  on  a 
natural  stream  may  maintain  a  bill  in 
equity  to  restrain  another  landowner  on 
such  stream  from  carrying  on  business  in 
such  a  way  as  to  pollute  the  water  of  the 
stream,  to  the  injury  of  plaintiff. 

In  Orey  ex  rel.  Simmons  v.  Paterson,  58 
N.  J.  Eq.  1,  42  Atl.  749,  the  following 
propositions  were  determined: 

1st.  Owners  of  land  on  the  banks  of  a 
stream  are  entitled  to  have  the  water  flow 
to  them  unpolluted. 

2d.  Pollution  of  a  river  by  the  dicharge 
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of  city  sewage  gathered  from  a  large  area, 
and  caused  to  flow  into  the  stream  by  arti- 
ficially constnioted  grades,  cannot  be  jus- 
tified as  a  natural  and  reasonable  use  of  the 


river. 


3d.  The  public  act  authorizing  a  city  to 
discharge  its  sewage  according  to  maps  ex- 
hibiting sewer  outlets,  etc.,  does  not  license 
a  city  in  discharging  such  quantities  of 
sewage  as  will  pollute  the  river. 

4th.  Riparian  owners  who  sue  to  restrain 
a  city  from  discharging  sewage  into  a  river 
as  soon  as  the  sewage  begins  to  contami- 
nate the  waters  are  not  guilty  of  laches. 

Every  nmn  must  so  use  his  own  property 
as  not  to  injure  that  of  his  neighbor,  and 
the  fact  that  he  has  invested  much  money 
and  employs  many  men  in  carrying  on  a 
lawful  and  useful  business  upon  his  land 
does  not  change  the  rule,  or  permit  him  per- 
manently to  prevent  a  material  portion  of 
th^  water  of  a  natural  stream  from  flowing 
over  the  land  of  a  lower  riparian  owner, 
or  to  so  pollute  the  rest  of  the  stream  as  to 
render  it  unfit  for  ordinary  use. 

When  one  riparian  proprietor,  by  his  use, 
causes  deterioration  of  the  water  of  a  nat- 
ural stream,  the  fact  that  others  are  using 
it  in  the  same  manner,  instead  of  prevent- 
ing relief,  may  require  it;  and  even  if  the 
damages  are  slight,  where  the  act  com- 
plained of  is  such  that  by  its  repetition  or 
continuance  it  may  become  the  foundation 
or  evidence  of  an  adverse  right,  a  court  of 
equity   will   interpose   by   injunction. 

Strohel  V.  Kerr  Salt  Co.  164  N.  Y.  304, 
61  L.R.A.  687,  79  Am.  St.  Rep.  643,  58  N. 
E.  142. 

A  person  owning  land  has  no  right  to  rid 
it  of  surface  water  by  collecting  it  in  arti- 
ficial channels  and  discharging  it  through 
or  upon  the  land  of  an  adjoining  proprie- 
tor. This  rule  is  alike  under  the  common 
and  civil  law. 

Gould,  Waters,   §  271. 

Defendants  were  without  authority  to 
construct  the  canal  in  question  for  the  pur- 
pnc«  r'  (iic^iiprn-iyior  fbo  sewajTe  of  the  great 
city  of  Chicago  into  the  Ulinois  and  Mis- 
8is^ippi  rivers,  and  thereby  burdening  the 
people  of  the  Mississippi  valley  with  the 
elements  of  danger  to  life,  health,  and  so- 
ciety, contrary  to  the  plan  which  nature 
has  devised. 

Anderson  v.  Henderson,  124  111.  164,  16 
N.  E.  232;  Dayton  v.  Drainage  Comrs.  128 
111.  271,  21  N.  E.  198;  Jackman  v.  Arling- 
ton Mills,  137  Mass.  277;  White  v.  Chapin, 
12  Allen,  516;  Curtis  v.  Eastern  R.  Co. 
98  Mass.  428 ;  Carter  v.  Thurston,  58  N.  H. 
104,  42  Am.  Rep.  584;  Noonan  v.  Albany, 
79  N.  Y.  470,  35  Am.  Rep.  540;  UcCor- 
mick  V.  Uoran,  81  N.  Y.  86,  37  Am.  Rep. 
470;  Barkley  v.  Wilcox,  SO  X.  Y.  140,  40 
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Am.  Rep.  519;  Hughes  ▼.  Ander9om^  68  Ala. 
280,  44  Am.  Rep.  147. 

The  defendants  occupy  the  positkm  of 
absolute  strangers,  —  trespassers,  —  baring 
no  rights  in  common  to  use  the  waters  oif 
the  Mississippi  for  any  purpose  whatever, 
applicable  to  the  law  relating  to  riparian 
ownership,  it  having  been  held  that  the  law 
with  reference  to  riparian  ownership  and 
the  use  of  a  stream  by  persons  residing  up- 
on its  banks,  or  upon  its  watershed,  applies 
alike  to  persons,  individuals,  and  pubiie 
municipal  corporations. 

Gould,  Waters,  272;  Plummer  v.  Sturte- 
vant,  32  Me.  325 ;  New  Albany  ▼.  Lines.  21 
Ind.  App.  380,  51  N.  E.  346;  O'Brien  r.  Bi. 
Paul,  25  Minn.  331,  33  Am.  Rep.  470;  Au- 
rora V.  Love,  93  111.  521. 

Equity  will  not  refuse  to  protect  one  in 
the  possession  and  enjoyment  of  his  prop- 
erty merely  because  his  right  is  leas  val- 
uable to  him  than  the  power  to  destroy  it 
may  be  to  another  or  the  public. 

Sullivan  ▼.  Jones  d  L.  Steel  Co.  208  Pa. 
540,  66  L.R.A.  712,  57  Atl.  1065. 

All  that  is  necessary — all  that  courts  or 
defendants  can  reasonably  ask — if  thai 
complainant  make  out  a  clear  case,  shov- 
ing the  injury  inflicted,  or  the  injury  im- 
pending and  about  to  fall.  With  snch  shov- 
ing relief  is  always  granted. 

Lambeau  v.  Lewinski,  47  111.  App.  656; 
Owen  V.  Phillips,  73  Ind.  284;  Mirkil  v, 
Morgan,  134  Pa.  144;  19  AU.  628;  BoU- 
man  v.  Boiling  Spring  Bleaching  Co.  14  K. 
J.  Eq.  335;  Powell  v.  Bentley  d  0.  Fum^ 
ture  Co.  34  W.  Va.  804,  12  L.R^  53.  It 
S.  E.  1085. 

Where  a  nuisance  is  permanent,  contiira 
ous,  or  constantly  recurring,  legal  rem^dr 
is  obviously  inadequate,  and  the  intcrfer- 
ence  of  a  court  of  equity  is  necessary  to  pre 
vent  irreparable  injury  or  a*  nmltiplicitT 
of  suits. 

Nininger  v.  Nonoood,  72  Ala.  277.  47 
Am.  Rep.  412;  Hamilton  ▼.  Whitrid^,  U 
Md.  128,  69  Am.  Dec.  184. 

Where  a  city  emptied  sewage  on  plain 
tiff's  land,  thereby  rendering  his  buildiair 
unfit  for  inhabitation,  it  was  held  that  b« 
was  not  obliged  to  bring  an  action  at  lav 
to  abate  the  nuisance,  but  was  entitled  to 
an  injunction. 

Beach  ▼.  Elmira,  22  Hun,  158. 

The  opinions  of  witneases  contrary  to 
physical  facts  and  natural  conditions  and 
causes  must  be  disregarded. 

State  ▼.  Cross,  68  Iowa,  180,  26  X.  W. 
62;  People  ▼.  Augsbury,  97  N,  Y.  501. 
Underbill,  Ev.   »   i89.   190. 

When  the  opinion  of  an  expert  witacv* 
is  not  'founded  on  facts  explained  in  evi- 
dence, or   applicable  to   the  case    at   Vswi. 
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•neb  an  opinion  is  merely  speculative,  and 
ihould  not  be  considered. 

BU>rty  ▼.  I7fiu>n  Bank,  34  Ala.  687 ;  Ebos 
T.  Sinte,  34  Ark.  520. 

The  opinion  of  experts  must  always  be 
disregarded  when  contrary  to  established 
laws  of  nature,  or  contrary  to  facts  admit- 
ted as  true^  or  facts  established.  Such  tes- 
timony is  speculative,  and  never  relevant  or 
tdmissible  for  any  purpose. 

Filet  V.  yew  York  C.  R,  Co.  49  N.  Y.  42, 
10  Am.  Rep.  327 ;  Strohm  v.  New  York,  L. 
E.  6  W.  R,  Co.  96  N.  Y.  305 ;  Tozer  v.  New 
YiKk  C.  d  H.  R.  R.  Co.  105  N.  Y.  617,  11 
K.  E.  369;  Turner  v.  Tfewhwrgh,  109  N.  Y. 
301,  4  Am.  St.  Rep.  453,  16  N.  E.  344; 
CoUim  V.  JanesvilUy  99  Wis.  464,  75  N. 
W.  88;  Block  v.  Milwaukee  Street  R.  Co. 
89  Wis.  371,  27  L.R.A.  365,  46  Am.  St.  Rep. 
849,  61  N.  W.  1101;  Hopt  v.  Utah,  120  U. 
a  430,  30  L.  ed.  708,  7  Sup.  Ct.  Rep.  614; 
Brwni  V.  United  States,  113  U.  S.  569,  28 
L  ed.  1079,  5  Sup.  Ct.  Rep.  648. 

Expert  opinions  of  witnesses  cannot  pre- 
Tsi]  a^inst  established  evidence. 

Highfill  V.  MissouH  P.  R.  Co.  93  Mo. 
App.  219;  Oorman  v.  8t.  Louis  Transit  Co. 
96  Mo.  App.  608,  70  S.  W.  731. 

The  opinion  of  defendants'  witnesses,  be- 
in^  contrary  to  well-established  scientific 
troths,  must  be  disregarded  by  the  court, 
being  founded  upon  unsatisfactory  data,  so 
•canty  that  the  witnesses*  alleged  infer- 
ence should  at  once  be  pronounced  absurd 
and  extreme. 

Wigmore,  Ev.  §  659. 

The  opinion  of  lay  witnesses  as  to  the 
ralue  of  the  water  for  domestic  purposes 
Bboold  be  excluded. 

Wigmore.  Ev.  §S  1917,  1924;  McLean  v. 
State,  16  Ala.  679;  Atlanta  Street  R.  Co. 
r.  Walker,  93  Ga.  462,  21  S.  E.  48;  At- 
lanta Consol.  Street  R.  Co.  v.  Bagwell, 
107  Ga.  157,  33  S.  E.  191;  Zinn  v.  Rice,  161 
Mass.  571,  37  N.  E.  747;  Lewis  v.  Bell, 
109  Mich.  189,  66  N.  W.  1091;  Cray  v. 
Brooklyn  Heights  R.  Co.  175  N.  Y.  448,  67 
X.  E.  899 ;  Dushane  v.  Benedict,  120  U.  S. 
M7,  30  L.  ed.  814,  7  Sup.  Ct.  Rep.  696; 
Wigmore,  Ev.  §  10;  Shaw  v.  Susquehanna 
Boom  Co.  125  Pa.  324,  17  Atl.  426 ;  Uttle 
Bock  d  Ft.  S.  R.  Co.  v.  Bruce,  55  Ark.  65, 
17  S.  W.  363;  State  v.  Punshon,  133  Mo. 
55,  34  S.  W.  25 ;  Pfau  v.  Alteria,  23  Misc. 
»3,  52  N.  Y.  Supp.  88;  1  Elliott,  Ev.  §§ 
«73,  674. 

Messrs.  Herbert  S.  Hadley,  N.  T.  Gentry, 
CUrles  W.  Bates,  W.  F.  Woemer,  and  Sam 
B.  Jeffries  also  filed  a  brief  for  complainant. 

iff.  Jaaies  Todd  argued  the  cause,  and, 
^th    Messrs.     W.    H.   Stead,   Rowland  J. 
Ba'ni'H.  and  John  0.  Drcnnan,  filed  a  brief 
for  the  Sanitary  District  of  Chicago: 
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A  party  may,  by  laches,  deprive  himself 
of  an  equitable  remedy  against  a  nuisance. 

2  Wood,  Nuisances,  §§  804-806;  Gould, 
Waters,  §§  530,  533. 

It  is  the  well-established  doctrine  of  the 
Supreme  Court  of  the  United  States  that 
laches  on  the  part  of  the  complainant  is  a 
bar  to  the  granting  of  equitable  relief.  This 
is  especially  so  where  the  lack  of  diligence 
on  the  part  of  the  complainant  has  led  the 
defendant  to  place  himself  in  a  position 
from  which  he  cannot  escape  or  recede  with- 
out great  loss  and  inconvenience. 

The  question  of  laches  does  not  depend, 
as  does  the  statute  of  limitations,  upon  the 
fact  that  a  certain  definite  time  has  elapsed 
since  the  cause  of  action  accrued,  but  wheth- 
er, under  all  the  circumstances  of  the  par- 
ticular case,  plaintiff  is  chargeable  with  a 
want  of  due  diligence  in  failing  to  insti- 
tute proceedings  before  he  did  so. 

McKnight  v.  Taylor,  1  How.  168,   11  L. 
ed.  89;  Badger  v.  Badger,  2  Wall.  87,  17  L. 
ed.    836 ;    Tujin-Lick^  Oil    Co.   v.    Marbury, 
91   U.  S.  587,  23  L.'  ed.  328;  Hay  ward  v. 
Eliot  Nat.  Bank,  96  U.  S.  611,   24  L.  ed. 
855;  Harwood  v.  Cincinnati  d  C.  Air-Line 
R.  Co.  17  Wall.  79,  21  L.  ed.  558;  Speidel 
V.  Henrici,  120  U.  S.  377,  30  L.  ed.  718,  7 
Sup.  Ct.  Rep.  610;  Oalliher  v.  Cadwell,  145 
U.  S.  368,  36  L.  ed.  738,  12  Sup.  Ct.  Rep. 
873;   Hammond  v.  Hopkins,  143  U.  S.  224, 
36  L.  ed.  134,  12  Sup.  Ct.  Rep.  418;  Wil- 
lard  V.  Wood,    164    U.    S.    502,    41  L.  ed. 
531,    17    Sup.    Ct.    Rep.    176;    Sullivan   v. 
Portland  d  K.  R.  Co.  94  U.  S.  806,  24  L. 
ed.  324;  Lansdale  v.  Smith,  106  U.  S.  391, 
27  L.  ed.  219,  1   Sup.  Ct.  Rep.  350:   Lane 
d  B.  Co.  V.  Locke,  150  U.  S.  193,  37  L.  ed. 
1049,    14    Sup.    Ct.    Rep.    78;    Mackall   ▼. 
Casilear,  137  U.  S.  556,   34  L.  ed.  776,  11 
Sup.  Ct.  Rep.  178;  Whitney  v.  Fox,  166  U. 
S.   637,  41   L.  ed.    1145,  17   Sup.   Ct.  Rep. 
713;   Gildersleeve  v.  New  Mexico  Min.  Co. 
161  U.  S.  573,  40  L.  ed.  812,  16  Sup.  Ct. 
Rep.  663;  Ware  y.  Galveston  City  Co.  146 
U.  S.  102,  36  L.  ed.  904,  13  Sup.  Ct.  Rep. 
33 ;  Foster  v.  Mansfield,  C.  d  L.  M.  R.  Co. 
146  U.   S.  88,   36  L.  ed.  899,   13   Sup.  Ct. 
Rep.  28;  Hoyt  v.  Latham,  143  U.  S.  553,  36 
L.  ed.  259,  12  Sup.  Ct.  Rep.  568;  Banner  v. 
Moulton,  138  U.  S.  486,  34  L.  ed.  1032,  11 
Sup.    Ct.   Rep.   408;    Richards   v.    Mackall, 
124  U.  S.    183,  31  L.  ed.   396,   8   Sun.   Ct. 
Rep.  437;    Roberts   v.  Northern  P.  R.  Co, 
158  U.  S.  1,  39  L.  ed.  873,  15  Sup.  Ct.  Rep. 
756;   Brown  v.  Buena  Vista  County,  95  U. 
S.  157,  160,  161,  24  L.  ed.  422,  423;  John- 
ston V.  Standard  Min.  Co.  148  U.   S.  300, 
37  L.  ed.  480,  13  Sup.  Ct.  Rep.  585;   Bar- 
nard V.   Sherley,   135   Ind.   547,  24   L.R.A. 
5G8,  41  Am.  St.  Rep.  454,  34  N.  E.  600,  35 
N.  E.   117. 
Equity  will  not  interfere  to  aid  a  plain- 
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tiff  who  has  stood  by  in  silence,  and  has 
acquiesced  impliedly  in  the  expenditure  of 
large  sums  of  money  by  the  defendant  in 
the  belief  that  his  work  was  rightful  and 
would  never  be  interfered  with. 

High,  Inj.  §§  618,  643,  884,  885;  Wen- 
dell V.  Van  Rensselaer,  1  Johns.  Ch.  344; 
Dougrey  ▼.  Topping,  4  Paige,  94;  Toum  v. 
Needham,  3  Paige,  546,  24  Am.  Dec.  246; 
Blanchard  v.  Doering,  23  Wis.  200 ;  Sprague 
V.  Steere,  1  R.  I.  247 ;  Patterson  v.  Hewitt, 
11  N.  M.  1,  65  L.R.A.  658,  66  Pac.  552; 
Swain  V.  Seamens,  9  Wall.  254,  273,  274, 

19  L.  ed.  554,  560;  2  Pom.  Eq.  Jur.  $$  816- 
821,  p.  2;  yiven  v.  Belknap,  2  Johns.  573; 
Bassett  v.  Salisbury  Mfg.  Co.  47  N.  H.  426; 
Bliss  V.  Prichard,  67  Mo.  181 ;  Landrum  v. 
Union  Bantc,  63  Mo.  48;  Atty.  Gen.  ex  rel. 
Boston  V.  New  York  d  L.  B,  R.  Co.  24  N. 
J.  Eq.  49. 

A  court  of  equity  will  refuse  to  grant  an 
injunction  when  it  appears  that  greater 
injury  and  inconvenience  will  be  caused  to 
.the  defendant  by  granting  the  injunction 
than  will  be  caused  to  the  complainant  by 
refusing  it. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
363,  364;  Edwards  v.  Allouez  Min.  Co. 
38  Mich.  46,  31  Am.  Rep.  301;  Clifton 
Iron  Co.  y.  Dye,  87  Ala.  468,  6  So.  192; 
Richards^s  Appeal,  57  Pa.  114,  98  Am.  Dec. 
202;  Hall  v.  Rood,  40  Mich.  46,  29  Am.  Rep. 
528;    Campbell  v.  Seaman,   63  N.  Y.  568, 

20  Am.  Rep.  507;  Barnard  ▼.  CHbson,  7 
How.  650,  12  L.  ed.  857. 

If  the  complainant  contributes  to  the 
conditions  which  it  claims  in  its  bill  will 
injure  it  as  a  state,  it  cannot  obtain  equi- 
table relief. 

Harrington  v.  Bigelow,  11  Paige,  349; 
Gould,  Waters,  §  219,  p.  433;  Ferguson  v. 
Firmenich  Mfg.  Co.  77  Iowa,  576,  14  Am. 
St.  Rep.  319,  42  N.  W.  448;  Cassady  v. 
Cavenor,  37  Iowa,  300;  Richards  v.  Wau- 
pun,  59  Wis.  45,  17  N.  W.  975;  Mowday  v. 
Moore,  133  Pa.  598,  19  Atl.  626;  Comstock 
V.  Johnson,  46  N.  Y.  615;  Creath  v.  Sims, 
5  How.  192,  12  L.  ed.  Ill :  Sample  v.  Barnes, 
14  How.  70,  14  L.  ed.  330;  Palmer  v.  Har- 
ris, 60  Pa.  156,  100  Am.  Dec.  557;  Parlett 
V.  Guggenheimer,  67  Md.  542,  1  Am.  St. 
Rep.  416,  10  Atl.  81;  1  Spelling,  Extr. 
Relief;  Jacksonville  v.  Doan,  145  111.  23,  33 
N.  E.  878;  Topeka  Water  Supply  Co.  v. 
Potwin.  43  Kan.  408,  23  Pac.  578. 

Municipal  corporations  are  agencies  of 
the  state. 

Com.  V.  Plaisted,  2  L.R.A.  142,  note, 
148  Mass.  375,  12  Am.  St.  Rep.  566,  19  N. 
E.  224;  United  States  v.  Baltimore  d  0. 
R.  Co.  17  Wall.  322,  21  L.  ed.  597;  Rogers 
▼.  Burlington.  3  Wall.  654,  18  L.  ed.  79; 
Meriwether  v.  Garrett,  102  U.  S.  472,  26 
L.  ed.  197;  Tippecanoe  County  v.  Lucas, 
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93  U.  S.  108,  23  L.  ed.  822;  Chicago  v. 
Chicago  League  Ball  Club,  196  111.  59,  89 
Am.  St.  Rep.  243,  63  N.  E.  695;  Holmes  T. 
Mattoon,  HI  111.  30,  53  Am.  Rep.  602; 
Straus  V.  Com.  1  Duv.  149 ;  State  v.  Crutch- 
er,  2  Swan,  504;  Piper  v.  Richardson.  9 
Met.  155;  Soady  v.  Wilson,  3  Ad.  &  El.  248. 

Mr.  Howland  J.  Hamlin  argued  the 
cause,  and,  with  Messrs.  John  G.  Drennan, 
W.  H.  Stead,  and  James  Todd,  filed  a  brief 
for  the  state  of  Illinois: 

Municipal  authorities  have  the  power  to 
construct  and  maintain  sewerage  systems 
for  the  health  and  comfort  of  the  inhabi- 
tants thereof,  and  may  discharge  the  same 
into  navigable  streams  and  waters.  It  was 
and  is  a  lawful  act  of  the  city  of  Chicago 
to  discharge  its  sewers  into  the  Chicago  riv- 
er and  the  branches  thereof. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  248, 
249,  and  notes;  Merrifield  v.  Worcester, 
110  Mass.  216,  14  Am.  Rep.  592;  Strobel 
V.  Kerr  Salt  Go.  164  N.  Y.  303.  51  L.R.A. 
087,  79  Am.  St.  Rep.  643,  58  N.  E.  142; 
Valparaiso  v.  Hagen,  153  Ind.  337.  48 
L.R.A.  707,  74  Am.  St.  Rep.  305,  54  N.  E. 
1002;  Hayes  v.  Waldron,  44  N.  H.  580.  84 
Am.  Dec.  105;  Lockwood  Co.  v.  Latorence, 
77  Me.  297,  52  Am.  Rep.  763;  Tennessee 
Coal,  Iron,  d  R.  Co.  v.  Hamilton,  100  Ala. 
252,  46  Am.  St.  Rep.  48,  14  So.  167 ;  Cary 
V.  Daniels,  8  Met.  466,  41  Am.  Dec.  532; 
Townsend  v.  Bell,  42  App.  Div.  409,  59  N. 
Y.  Supp.  203;  Red  River  Roller  Mills  v. 
Wright,  30  Minn.  249,  44  Am.  Rep.  194, 
15  N.  W.  167;  Haseltine  v.  Case,  46  Wis. 
391,  32  Am.  Rep.  715,  1  N.  W.  66;  Greene 
V.  Nunnemacher,  36  Wis.  50;  Pennsylvania 
Coal  Co.  V.  Sanderson,  113  Pa.  126,  57  Am. 
Rep.  445,  6  Atl.  453;  Morgan  v.  Danbury, 
67  Conn.  484,  35  Atl.  499;  Noonan  v.  Al- 
bany, 79  N.  Y.  470,  35  Am.  Rep.  540 ;  Wes- 
ton Paper  Co.  v.  Pope,  155  Ind.  394,  50 
L.R.A.  899,  57  N.  E.  719;  Richmond  v. 
Test,  18  Ind.  App.  482,  48  N.  E.  610;  Val- 
paraiso V.  Hagen,  supra;  Barnard  v.  Sher- 
ley,  135  Ind.  547,  24  L.R.A.  568,  41  Am. 
St.  Rep.  454,  34  N.  E.  600,  35  N.  E.  1 1 7 ; 
Joplin  Consol.  Min.  Co.  v.  Joplin,  124  Mo. 
129,  27  S.  W.  406. 

The  acts  of  Congress  of  1822  and  1827 
duly  authorized  the  state  of  Illinois  to  con- 
nect, by,  means  of  a  canal,  the  waters  of 
Lake  Michigan  with  the  waters  of  the  Il- 
linois river.  Therefore  the  connection  of  the 
same  and  the  waters  thereof,  as  done,  was  a 
lawful   act. 

Wisconsin  v.  Duluth,  96  U.  S.  379,  24  li- 
ed. 668. 

In  an  action  of  this  kind,  where  each 
party  produces  the  evidence  of  a  reasonable 
number  of  reputable  experts,  equally 
schooled  in  the  questions  of  science  at  is- 
sue, and  such  evidence   shows  an  irrecon* 
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dlftble  conflict,  the  evidence  of  numerous 
Booezpert  witnesses  (especially  if  uncon- 
tradicted), who.  from  personal  experience 
by  the  actual  use  of  the  water,  testify  that, 
before  and  after  the  alleged  contamination 
complained  of,  they  continuously  used  the 
wtter  for  drinking  and  other  domestic 
oaea,  and  for  the  making  of  steam  and 
other  mAnufacturing  purposes,  and  that 
noce  the  doing  of  the  acts  complained  of 
the  water  has  been  improved  for  such  and 
all  other  purposes,  the  evidence  of  such 
nonexpert  witnesses  is  of  more  weight  than 
tint  of  such  experts,  and  should  control 
the  decision  of  the  case. 

Netcark  Aqueduct  Board  v.  Passaic,  45 
X.  J.  Eq.  393,  18  Atl.  106;  Rouse  v.  Mar- 
(ia,  75  Ala.  514,  51  Am.  Hep.  463;  Laugh- 
Um  v.  Lamasco  City,  6  Ind.  223 ;  1  Wood, 
Nuisances,  §S  539,  640,  p.  732;  1  Wig- 
iMre,  Ev.    (1904)    §  568. 

An  injunction  to  restrain  a  nuisance  will 
issue  only  in  cases  where  the  fact  of  nui- 
BBce  is  made  out  upon  determinate  and 
satisfactory  evidence.  If  the  evidence  is 
conflicting,  and  the  injury  doubtful,  such 
eoDflict  and  doubt  will  be  ground  for  with- 
holding an  injunction.  Where  interposi- 
tion by  injunction  is  sought  to  restrain 
that  which  it  is  .apprehended  will  create  a 
Boisasce  of  which  its  complainant  may  com- 
plain, the  proofs  must  show  such  a  state 
of  facts  as  will  manifest  the  danger  to  be 
real  and  immediate. 

MissftuH  V.  Illinois,  180  U.  S.  248,  45  L. 
ed.  515,  21  Sup.  Ct.  Rep.  331;  2  Story, 
Eq.  Jur.  13th  ed.  §S  924,  924a;  1  Wood, 
Nuisances,  $  539,  p.  732;  Columbia  Ave. 
Sip.  Fund^  8.  D.  Title  &  T,  Co.  v.  Prison 
Commission,  92  Fed.  801;  Parker  v.  Win- 
»yi$€ogee  Lake  Cotton  d  Woolen  Co.  2 
Black,  545,  553,  17  L.  ed.  333,  337 ;  District 
Attorney  v.  Lynn  d  B.  R.  Co.  16  Gray,  245; 
«o6h  T.  LaGrange,  158  111.  21,  42  N.  E.  77; 
Springer  v.  Walters,  139  111.  419,  28  N.  E. 
761;  GaUagher  v.  Flury,  99  Md.  181,  57 
Atl.  672;  Manchester  v.  Smyth,  64  N.  H. 
530.  10  Atl.  700;  Powell  v.  Bentley  d  O. 
Furniture  Co.  34  W.  Va.  804,  12  L.R.A. 
53,  12  S.  E.  1085;  Dunn  v.  Austin,  77  Tex. 
139,  11  S.  W.  1125;  Rouse  v.  Martin, 
•upra. 

* 

Mr.  Justice  Holmes  delivered  the  opinion 
•f  the  court : 

This  is  a  suit  brought  by  the  state  of 
Missouri  to  restrain  the  discharge  of  the 
Kvage  of  Chicago  through  an  artificial 
^annel  into  the  Desplaines  river,  in  the 
itate  of  nUnois.  That  river  empties  into 
^  Dllnoia  river,  and  the  latter  empties 
into  the  Mississippi  at  a  ptoint  about  43 
Biles  above  ^e  city  of  St.  Louis.  It  was 
sHe^  in  the  bill  that  the  result  of  the 
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threatened  discharge  would  be  to  send  1,500 
tons  of  poisonous  filth  daily  into  the  Missis- 
sippi, to  deposit  great  quantities  of  the 
same  upon  the  part  of  the  bed  of  the  last- 
named  river  belonging  to  the  plaintiff,  and 
so  to  poison  the  water  of  that  river,  upon 
which  various  of  the  plaintiff's  cities,  towns, 
and  inhabitants  depended,  as  to  make  it 
unfit  for  drinking,  agricultural,  or  man- 
ufacturing purposes.  It  was  alleged  that 
the  defendant  sanitary  district  was  acting 
in  pursuance  of  a  statute  of  the  state  of 
Illinois,  and  as  an  agency  of  that  state. 
The  case  is  stated  at  length  in  180  U.  S. 
208,  45  L.  ed.  497,  21  Sup.  Ct.  Rep.  331, 
where  a  demurrer  to  the  bill  was  overruled. 
A  supplemental  bill  alleges  that  since  the 
filing  of  the  original  bill  the  drainage  canal 
has  been  opened  and  put  into  operation, 
and  has  produced  and  is  producing  all  the 
evils  which  were  apprehended  when  the 
injunction  first  was  asked.  The  answers 
deny  the  plaintiff's  case,  allege  that  the 
new  plan  sends  the  water  of  the  Illinois 
river  into  the  Mississippi  much  purer  than 
it  was  before,  that  many  towns  and  cities 
of  the  plaintiff  along  the  Missouri  and  Mis- 
sissippi discharge  their  sewage  into  those 
rivers,  and  that  if  there  is  any  trouble  the 
plaintiff  must  look  nearer  home  for  the 
cause. 

The  decision  upon  the  demurrer  dis- 
cussed mainly  the  jurisdiction  of  the  court, 
and,  as  leave  to  answer  was  given  when  the 
demurrer  was  overruled,  naturally  there 
was  no  very  precise  consideration  of  the 
princ^les  of  law  to  be  applied  if  the 
plaintiff  should  prove  its  case.  That  was 
left  to  the  future,  *with  the  general  intima-[518] 
tion  that  the  nuisance  must  be  made  out 
upon  determinate  and  satisfactory  evidence, 
that  it  must  not  be  doubtful,  and  that  the 
danger  must  be  shown  to  be  real  and  imme- 
diate. The  nuisance  set  forth  in  the  bill 
was  one  which  would  be  of  international 
importance, — a  visible  change  of  a  great 
river  from  a  pure  stream  into  a  polluted  and 
poisoned  ditch.  The  only  question  pre- 
sented was  whether,  as  between  the  states  of 
of  the  Union,  this  court  was  competent  to 
deal  with  a  situation  which,  if  it  arose 
between  independent  sovereignties,  might 
lead  to  war.  Whatever  differences  of  opin- 
ion there  might  be  upon  matters  of  detail, 
the  jurisdiction  and  authority  of  this  court 
to  deal  with  such  a  case  as  that  is  not  open 
to  doubt.  But  the  evidence  now  is  in,  the 
actual  facts  have  required  for  their  es- 
tablishment the  most  ingenious  experiments, 
and  for  their  interpretation  the  most  subtle 
speculations,  of  modern  science,  and  there- 
fore it  becomes  necessary  at  the  present 
stage  to  consider  somewhat  more  nicely  than 
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heretofore  bow  the  evidenoe  in  it  is  to  be 
approached. 

The  first  question  to  be  answered  was 
put  in  the  well  known  ease  of  the  Wheel- 
ing bridge.  Pennsylvania  v.  Wheeling  d 
B.  Bridge  Co,  13  How.  518,  14  L.  ad.  249. 
In  that  case,  also,  there  was  a  bill  brought 
by  a  state  to  restrain  a  public  nuisance, — 
the  erection  of  a  bridge  alleged  to  obstruct 
navigation, — and  a  supplemental  bill  to 
abate  it  after  it  was  erected.  The  question 
was  put  most  explidtly  by  the  dissenting 
judges,  but  it  was  accepted  by  all  as  fun- 
damental. The  Chief  Justice  observed  that 
if  the  bridge  was  a  nuisance,  it  was  an  of- 
fense against  the  sovereignty  whose  laws 
had  been  violated,  and  he  asked  what  sov- 
ereignty that  was.  13  How,  561,  14  L.  ed. 
267 ;  Daniel,  J.,  13  How.  599,  14  L.  ed.  283. 
See  also  Kansas  v.  Colorado,  185  U.  8.  125, 
46  L.  ed.  838,  22  Sup.  Ct.  Rep.  552.  It 
could  not  be  Virginia,  because  that- state  had 
purported  to  authorize  it  by  statute.  The 
Chief  Justice  found  no  prohibition  by  the 
United  States.  13  How.  580,  14  L.  ed.  275. 
No  third  source  of  law  was  suggested  by 
anyone.  The  majority  accepted  the  Chief 
Justice's  postulate,  and  found  an  answer  in 
what  Congress  had  done. 

It  hardly  w^  disputed  that  Congress 
[619]  could  deal  with  the  *matter  under  its  power 
to  regulate  commerce.  The  majority  ob- 
served that  although  Congress  had  not  de- 
clared in  terms  that  a  state  should  not  ob- 
struct the  navigation  of  the  Ohio  by  bridges, 
yet  it  had  regulated  navigation  upon  that 
river  in  various  ways,  and  had  sanctioned 
the  compact  between  Virginia  and  Kentucky 
when  Kentucky  was  let  into  the  Union.  By 
that  compact  the  use  and  navigation  of 
the  Ohio,  so  far  as  the  territory  of  either 
state  lay  thereon,  was  to  be  free  and  com- 
mon to  the  citizens  of  the  United  States. 
The  compact,  by  the  sanction  of  Congress, 
had  become  a  law  of  the  Union.  A  state 
law  which  violated  it  was  unconstitutional. 
Obstructing  the  navigation  of  the  river  was 
said  to  violate  it,  and  it  was  added  that 
more  was  not  necessary  to  give  a  civil 
remedy  for  an  injury  done  by  the  obstruc- 
tion. 13  How.  665,  566,  14  L.  ed.  268,  269. 
At  a  later  stage  of  the  case,  after  Congress 
had  authorized  the  bridge,  it  was  stated 
again  in  so  many  words  that  the  ground  of 
the  former  decision  was  that  "the  act  of  the 
legislature  of  Virginia  afforded  no  authority 
or  justification.  It  was  in  conflict  with 
the  acts  of  Congress,  which  were  the  para- 
mount law."  18  How.  421,  429,  15  L.  ed. 
435,  436. 

In  the  case  at  bar,  whether  Congress 
could  act  Or  not,  there  is  no  suggestion 
that  it  has  forbidden  the  action  of  Illinois. 
The  only  ground  on  which  that  state's  con- 
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duct  can  be  called  in  question  is  one 
must  be  implied  from  the  words  of  the  Cam- 
stitution.  The  Constitution  extends  the  ju- 
dicial power  of  the  United  States  to  contro- 
versies between  two  or  more  states,  and  be- 
tween a  state  and  citizens  of  another  state, 
and  gives  this  court  original  jurisdiction 
in  cases  in  which  a  state  shall  be  a  party. 
Therefore,  if  one  state  raises  a  controrrrvr 
with  another,  this  court  must  detenmn** 
whether  there  is  any  prindple  of  law.  a>d. 
if  any,  what,  on  which  the  plaintiff  can 
,  recover.  But  the  fact  that  this  eoart  ir.a^t 
decide  does  not  mean,  of  course,  that  il 
takes  the  place  of  a  legislature.  Some  prin- 
ciples it  must  have  power  to  declare.  For 
instance,  when  a  dispute  arises  about  bound  - 
aries,  this  court  must  determine  the  line : 
and,  in  doing  so,  must  be  governed  by  rule* 
explicitly  *or  implicitly  recognized.  Mho^U 
Island  V.  Massachusetts,  12  Pet.  657,  T3T 
9  L.  ed.  1233,  1265.  U  must  follow  and  ap 
ply  those  rules,  even  if  legislation  of  a»< 
or  both  of  the  states  seems  to  stand  in  tb< 
way.  But  the  words  of  the  Coostitutiofl 
would  be  a  narrom  ground  upon  which  tc 
construct  and  apply  to  the  relations  betmces 
states  the  same  system  of  municipal  law  n 
all  its  details  which  would  be  applied  h^ 
tween  individuals.  If  we  suppose  a  ca«i 
which  did  not  fall  within  the  power  (*l 
Congress  to  regulate,  the  result  of  a  df«- 
laration  of  rights  by  this  court  woald  b« 
the  establishment  of  a  rule  which  would  hi 
irrevocable  by  any  power  except  that  of  thii 
court  to  reverse  its  own  decision,  an  ammd 
ment  of  the  Constitution,  or  possibly  ai 
agreement  between  the  States,  sanctioaed  b; 
the  l^slature  of  the  United  State*. 

The  difficulties  in  the  way  of  establi*! 
ing  such  a  system  of  law  might  sot  b 
insuperable,  but  they  would  be  grcttt  an 
new.  Take  the  question  of  prescription  in 
case  like  the  present.  The  reasor^  on  witt^ 
prescription  for  a  public  nuisance  is  dm:^ 
or  may  be  granted  to  an  individual  a 
against  the  sovereign  power  to  whieh  he  ] 
subject  have  no  application  to  an  iiMlefvi»-i 
ent  state.  See  1  Oppenheim,  Intemattoej 
Law,  293,  f§  242,  243.  It  would  be  n-i 
tradicting  a  fundamental  principle  of  Vi 
man  nature  to  allow  no  effect  to  the  lap«^ 
time,  however  long  ( Davis  v.  if « its,  194  l~ . 
451,  457,  48  L.  ed.  1067,  1071,  24  Svp.  \ 
Rep.  692),  yet  the  fixing  of  a  definite  tiTi 
usually  belongs  to  the  legislature  rmtK 
than  the  courts.  The  courts  did  fix  a  1 19 
in  the  rule  against  perpetuities,  b«t  tl 
usual  course,  as  in  the  instanoes  of  su 
utes  of  limitation,  the  duration  of  patral 
the  age  of  majority,  etc,  is  to  depcad  op 
the  lawmaking  power. 

It  is  decided  that  a  ease  such  as  is  1^ 
by  the  bill  may  be  a  ground  for  rsli«f.     T 
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porpose  of  the  foregoing  observations  is 
not  to  Uy  a  ^Hmdation  for  departing  from 
Uut  decision,  but  simply  to  illustrate  the 
great  and  serious  caution  with  which  it  is 
necessary  to  approach  the  question  whether 
a  case  is  proved.  It  may  be  imagined  that 
a  nuisance  might  be  created  by  a  state  upon 
t  navigable  river  like  the  Danube,  which 
l]would  ^amount  to  a  casus  belli  for  a  state 
lover  down,  unless  removed.  If  such  a 
oniianee  were  created  by  a  state  upon  the 
Mississippi,  the  controversy  would  be  re- 
Hilxed  by  the  more  peaceful  means  of  a  suit 
in  this  court.  But  it  does  not  follow  that 
evcrv  matter  which  would  warrant  a  resort 
to  equity  by  one  citizen  against  another  in 
the  same  jurisdiction  equally  would  warrant 
as  interference  by  this  court  with  the  ac- 
tion of  a  state.  It  hardly  can  be  that  we 
should  be  justified  in  declaring  statutes  or- 
daining such  action  void  in  every  instance 
where  the  circuit  court  might  intervene  in  a 
priTste  suit,  upon  no  other  ground  than  an- 
alogy to  some  selected  system  of  municipal 
law,  and  the  fact  that  we  have  jurisdiction 
over  controversies  between  states. 

The  nearest  analogy  would  be  found  in 
those  cases  in  which  an  easement  has  been 
dedared  in  favor  of  land  in  one  state  over 
land  in  another.  But  there  the  right  is  rec- 
ognized on  the  assumption  of  a  concurrence 
between  the  two  states,  the  one,  so  to  speak, 
offering  the  right,  the  other  permitting  it  to 
be  tccepted.  Mannville  Co.  v.  Worcester, 
138  Mass.  89,  52  Am.  Rep.  261.  B^t  when 
the  state  itself  is  ooncerncMi,  and  by  its  legis- 
lati<m  expressly  repudiates  the  right  set  up, 
an  entirdy  different  question  is  presented. 

Before  this  court  ought  to  intervene,  the 
ease  should  be  of  serious  magnitude,  dearly 
and  fully  proved,  and  the  principle  to  be 
applied  should  be  one  which  the  court  is  pre- 
pared deliberately  to  maintain  against  all 
considerations  on  the  other  side.  See  Kan- 
ut  T.  Colorado,  185  U.  S.  125,  46  L.  ed. 
m,  22  Sup.  Ct.  B/ep.  552. 

As  to  the  principle  to  be  laid  down,  the 
ttotion  necessary  is  manifest.  It  is  a 
question  of  the  first  magnitude  whether 
the  destiny  of  the  great  rivers  is  to  be  the 
severs  of  the  cities  along  their  banks  or  to 
be  protected  against  everything  which 
threatens  their  purity.  To  decide  the  whole 
natter  at  one  blow  by  an  irrevocable  fiat 
would  be  at  least  premature.  If  we  are  to 
judge  by  what  the  plaintiff  itself  permits, 
the  discharge  of  sewage  into  the  Mississippi 
by  dties  and  towns  is  to  be  expected.  We 
believe  that  the  practice  of  discharging  into 
S]tbe  river  is  'general  along  its  banks,  except 
where  the  levees  of  Louisiana  have  led  to 
a  different  course.  The  argument  for  the 
plaintiff  asserts  it  to  be  proper  within 
ttrtain  limits.    These  are  facts  to  be  oon- 


sidered*.  Even  in  cases  between  individuals, 
some  consideration  is  given  to  the  practical 
course  of  events.  In  the  black  country  of 
England  parties  would  n6t  be  expected  to 
stand  upon  extreme  rights.  8t,  Helen's 
Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642. 
See  Boston  Ferrule  Co,  v.  Hills,  159  Mass. 
147,  150,  20  L.  R.  A.  844,  34  N.  E.  85. 
Where,  as  here,  the  plaintiff  has  sovereign 
powers,  and  deliberately  permits  discharges 
similar  to  those  of  which  it  complains,  iv 
not  only  offers  a  standard  to  which  th« 
defendant  has  the  right  to  appeal,  but,  as 
some  of  those  discharges  are  above  the  in- 
take  of  St.  Louis,  it  warrants  the  defendant 
in  demanding  the  strictest  proof  that  the 
plaintiff's  own  conduct  does  not  produce 
the  result,  or  at  least  so  conduce  to  it, 
that  courts  should  not  be  curious  to  ap- 
portion the  blame. 

We  have  studied  the  plaintiff's  statement 
of  the  facts  in  detail,  and  have  perused  tne 
evidence,  but  it  is  unnecessary  for  the  pur- 
poses of  decision  to  do  more  than  give  the 
general  result  in  a  very  simple  way.  At  the 
outset  we  cannot  but  be  struck  by  the  con- 
sideration that  if  this  suit  had  been  brought 
fifty  years  ago  it  almost  necessarily  would 
have  failed.  There  is  no  pretense  that  there 
is  a  nuisance  of  the  simple  kind  that  was 
known  to  the  older  common  law.  There  is 
nothing  which  can  be  detected  by  the  un- 
assisted senses, — ^no  visible  increase  of  filth, 
no  new  smell.  On  the  contrary,  it  is  proved 
that  the  great  volume  of  pure  water  from 
liake  Michigan,  which  is  mixed  with  the 
sewage  at  the  start,  has  improved  tho 
Illinois  river  in  these  respects  to  a  no- 
ticeable extent.  Formerly  it  was  sluggish 
and  ill  smelling.  Now  it  is  a  comparatively 
clear  stream  to  which  edible  fish  have  re- 
turned. Its  water  is  drunk  by  the  fisher- 
men, it  is  said,  without  evil  results.  The 
plaintiff's  case  depends  upon  an  inference 
of  the  unseen.  It  draws  the  inference  from 
two  propositions.  First,  that  typhoid  fever 
has  increased  considerably  since  the  change, 
and  that  other  explanations  *have  been  dis-[523] 
proved;  and  second,  that  the  bacillus  of  ty- 
phoid can  and  does  survive  the  journey  and 
reach  the  intake  of  St.  Louis  in  the  Mis- 
sissippi. 

We  assume  the  now-prevailing  scientific 
explanation  of  typhoid  fever  to  be  correct. 
But  when  we  go  beyond  that  assumption, 
everything  is  involved  in  doubt.  The  data 
upon  which  an  increase  in  the  deaths  from 
typhoid  fever  in  St.  Louis  is  alleged  are 
disputed.  The  elimination  of  other  causes 
is  denied.  The  experts  differ  as  to  the  time 
and  distance  within  which  a  stream  would 
purify  itself.  No  case  of  an  epidemic 
caused  by  infection  at  so  remote  a  source 
is  brought  forward  and  the  cases  which  are 
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produced  are  controverted.  The  plaintiff 
obviously  must  be  cautious  upon  this  point, 
for,  if  this  suit  should  succeed,  many  others 
would  follow,  and  it  not  improbably  would 
find  itself  a  defendant  to  a  bill  by  one  or 
more  of  the  states  lower  down  upon  the  Mis- 
sissippi. The  distance  which  the  sewage 
has  to  travel  (357  miles)  is  not  open  to 
debate,  but  the  time  of  transit,  to  be  in- 
ferred from  experiments  with  floats,  is  es- 
timated as  varying  from  eight  to  eighteen 
and  a  half  days,  with  forty -eight  hours 
more  from  intake  to  distribution,  and  when 
corrected  by  observations  of  bacteria  is 
greatly  prolonged  By  the  defendants.  The 
experiments  of  the  defendants'  experts  lead 
them  to  the  opinion  that  a  typhoid  bacillus 
ocmld  not  survive  the  journey,  while  those 
on  the  other  side  maintain  that  it  might 
live  and  keep  its  power  for  twenty-five  days 
or  more,  and  arrive  at  St.  Louis.  Upon  the 
question  at  issue,  whether  the  new  discharge 
from  Chicago  hurts  St.  Louis,  there  is  a 
categorical  contradiction  between  the  ex- 
perts on  the  two  sides. 

The  Chicago  drainage  canal  was  opened 
on  January  17,  1900.  The  deaths  from 
typhoid  fever  in  St.  Louis,  before  and  after 
that  date,  are  stated  somewhat  differently 
in  different  places.  We  give  them  mainly 
from  the  plaintiff's  brief:  1890,  14D;  1891, 
165;  1892,  441;  1893,  215;  1894,  171;  1895, 
100;  1890,  106;  1897,  126;  1898,  95;  1899, 
131;  1900,  154;  1901,  181;  1902,  210;  1903, 
281.  It  is  argued  for  the  defendant  that 
[524] the  niunbers  *for  the  later  years  have  been 
enlarged  by  carrying  over  cases  which  in 
earlier  years  would  have  been  put  into  a 
miscellaneous  column  (intermittent,  remit- 
tent, typho-malaria,  etc.,  etc.),  but  we  as- 
sume that  the  increase  is  real.  Neverthe- 
less, comparing  the  last  four  years  with  the 
earlier  ones,  it  is  obvious  that  the  ground 
for  a  specific  inference  is  very  narrow,  if 
we  stopped  at  this  point.  The  plaintiff  ar- 
gues that  the  increase  must  be  due  to  Chi- 
cago, since  there  is  nothing  corresponding  to 
it  in  the  watersheds  of  the  Missouri  or 
Mississippi.  On  the  other  hand,  the  de- 
fendant points  out  that  there  has  been  no 
such  enhanced  rate  of  typhoid  on  the  banks 
of  the  Illinois  as  would  have  been  found  if 
the  opening  of  the  drainage  canal  were 
the  true  cause. 

Both  sides  agree  that  the  detection  of  the 
typhoid  bacillus  in  the  water  is  not  to 
be  expected.  But  the  plaintiff  relies  upon 
proof  that  such  bacilli  are  discharged  into 
the  Chicago  sewage  in  considerable  quanti- 
tien :  that  the  number  of  bacilli  in  the  water 
of  the  Illinois  is  mucK  increased,  including 
th<»  bnriUus  coli  communis,  which  is  ad- 
mitted to  be  an  index  of  contamination, 
and  that  the  chemical  analyses  lead  to  the 
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same  inference.    To  prove  that  the  typhoid 
bacillus  could  make  the  journey  an  experi- 
ment   was    tried    with    the   hacillus   prodi- 
gioaus,  which  seems  to  have  been  imknown, 
or  nearly  unknown,  in  these  waters.    Atter 
preliminary   trials,   in   which    these   bacilli 
emptied  into  the  Mississippi  near  the  mouth 
of  the  Illinois  were  found  near  the  St.  Louis 
intake  and  in  St.  Louis  in  times  varying 
from  three  days  to  a  mo^th,  one  hundred 
and  seven  barrels  of  the  same,  said  to  con- 
tain  one   thousand   million   bacilli    to   the 
cubic  centimeter,  were  put  into  the  drainage 
canal  near  the  starting  point  on  November 
6,  and  on  December  4  an  example  was  found 
at  the  St.  Louis  intake  tower.     Four  others 
were  found  on  the  three  following  days,  two 
at  the  tower  and  two  at  the  mouth  of  the 
Illinois.    As    this    bacillus    is    asserted    to 
have  about  the  same  length  of  life  in  sun- 
light in  living  waters  as  the  hacillua  typho- 
8U8y  although  it  is  a  little  more  hardy,  the 
experiment  is  thought  to  prove  one  element 
of  the  plaintiff's  case,  although   *the  very  [525] 
small   number   found   in  many   samples   of 
water  is  thought  by  the  other  side  to  indi- 
cate   that    practically    no    typhoid    germs 
would  get  through.    It  seems  to  be  conceded 
that  the  purification  of  the  Illinois  by  the 
large  dilution   from   Lake  Michigan    (nine 
parts  or  more  in  ten)    would  increase  the 
danger,  as  it  now  generally  is  believed  that 
the    bacteria    of  decay,    the    saprophytes, 
which   fiourish   in   sti^nant   pools,   destroy 
the  pathogenic  germs.    Of  course,  the  addi- 
tion of  so  much  water  to  the  Illinois  also 
increases  its  speed. 

On  the  other  hand,  the  defendant's  evi- 
dence shows  a  reduction  in  the  chemical 
and  bacterial  accompaniments  of  pollution 
in  a  given  quantity  of  water,  which  would 
be  natural  in  view  of  the  mixture  of  nine 
parts  to  one  from  Lake  Michigan.  It  af- 
firms that  the  Illinois  is  better  or  no  worse 
at  its  mouth  than  it  was  bef6re,  and  makes 
it  at  least  uncertain  how  much  of  the  pres- 
ent pollution  is  due  to  Chicago  and  how 
much  to  sources  further  down,  not  com- 
plained  of  in  the  bill.  It  contends  that  if 
any  bacilli  should  get  through,  they  .would 
be  scattered  and  enfeebled  and  would  do  no 
harm.  The  defendant  also  sets  against  the 
experiment  with  the  hacillua  prodigiosua  a 
no  less  striking  experiment  with  typhoid 
germs  suspended  in  the  Illinois  river  in  per- 
meable sacs.  According  to  this  the  duration 
of  the  life  of  these  germs  has  been  much  ex- 
aggerated, and  in  that  water  would  not 
be  more  than  three  or  four  days.  It  is 
suggested,  by  way  of  criticism  that  the 
germs  may  not  have  been  of  normal 
strength,  that  the  conditions  were  less  fa- 
vorable than  if  they  had  fioated  down  in  a 
comparatively   unchanging   body   of   water, 
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and  that  the  germs  may  ha^e  escaped;  but 
th«  experiment   raises   at   least   a   serious 
doubt.      Further,  it  hardly  is  denied  that 
there  is  no  parallelism  in  detail  between  the 
increase  and  decrease  of  typhoid  'fever  in 
Chicago  and  St.   Louis.       The   defendant's 
experts  maintain  that  the  water  of  the  Mis- 
souri is   worse   than  that  of   the   Illinois, 
irhile  it  contributes  a  much  larger  portion 
to  the  intake.     The  evidence  is  very  strong 
that  it  is  necessary  for  St.  Louis  to  take 
preventive  measures,  by  filtration  or  other- 
Ijwise,  against   the   dangers   of   the  *plain- 
tifTs  own   creation   or   from   other   sources 
than  Illinois.     What   will   protect  against 
one  will    protect    against    another.        The 
prepuce   of    causes   of   infection   from    the 
piaiDtiff*s  action  makes  the  case  weaker  in 
principle  as  well  as  harder  to  prove  than 
one  in  which  all  came  from  a  single  source. 
Some  stress  was  laid  on  the  proposition 
that  Chicago  is  not  on  the  natural  water- 
shed of  the  Mississippi,  because  of  a  rise  of 
a  few  feet  between  the  Desplaines  and  the 
Chicago    rivers.      We    perceive    no    reason 
lor  distinction  on  this  ground.     The  natural 
features   relied    upon   are   of   the   smallest. 
And    if,    under    any    circumstances,    they 
couJd  affect  the  case,  it  is  enough  to  say 
that  Illinois  brought  Chicago  into  the  Mis- 
fi^ippi  watershed  in  pursuance,  not  only  of 
its  own  statutes,  but  also  of  the  acts  of 
Congress  of  March   30,    1822    (chap.    14,  3 
Stat,  at  L,  659),  and  March  2,  1827   (chap. 
51.  4  SUt,  at  L.  234),  the  validity  of  which 
is  not  disputed.     Wisconsin  v.  Duluth,  96 
U.  S.  379,  24   L.  ed.  668.     Of  course  these 
Kt%  do  not   ^ant  the  right  to  discharge 
leti-age,  but  the  case  stands  no  differently 
in  Doint  of  law  from  a  suit  because  of  the 


discharge  from  Peoria  into  the  Illinois,  or^  Am.   Rep.   379,    10   N.    E.    199;    Neshitt  v. 


from  any  other  or  all  the  other  cities  on 
the  banlos  of  that  stream. 

We  might  go  more  into  detail,  but  we  be- 
Heve  that  we  have  said  enough  to  explain 
eur  point  of  view  and  our  opinion  of  the 
endence  as  it  stands.  What  the  future  may 
develop,  of  course  we  cannot  tell.  But  our 
eondusion  upon  the  present  evidence  is  that 
the  ease  proved  falls  so  far  below  the  all^a- 
tioBg  of  the  bill  that  it  is  not  brought 
vithin  the  principles  heretofore  established 
b  the  cause. 

Bill  dismissed  tDithout  prejudice. 


demnatlon  of  a  right  of  way  across  a  placer 
mining  claim  for  the  atrial  bucket  line  of 
a  mining  corporation  cannot  be  said  to  be 
a  taking  of  private  property  for  private  use. 
in  defiance  of  U.  S.  Const.,  14th  Amend.,  if 
authorized  by  the  construction  given  by  the 
state  courts  to  the  provisions  of  state  legis- 
lation for  the  exercise  of  the  right  of 
eminent  domain  in  behalf  of  certain  uses  de- 
clared to  be  public. 

[No.  172.] 

Argued  and  submitted  January   25,  ^1906. 
Decided  February  19,  1906, 

IiN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
0)urt  of  Salt  Lake  County,  in  that  state, 
condemning  a  right  of  way  across  a  placer 
mining  claim  for  the  atrial  bucket  line  of 
a   mining   corporation.     Affirmed, 

See  same  case  below,  28  Utah,  215,  78 
Pac.  296. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  Brown  submitted  the 
cause  for  plaintiffs  in  error.  Mr  Frank 
Hoffman  was  on  his  brief: 

The  question  as  to  whether  the  use  to 
which  the  person  seeking  to  condemn  the 
land  of  another  puts  the  land  so  condemned 
is  public  or  private  is  always  a  question  to 
be  determined  by  the  courts. 

Bankhead  v.  Broton,  25  Iowa,  540. 

The  use  to  which  the  defendant  in  error 
sought  to  condemn  the  property  of  the 
plaintiffs  in  error  was  a  private  use. 

Consolidated  Channel  Co.  v.  Central  P. 
R.  Co.  61  Cal.  269;  People  ex  rel.  Robin- 
son V.  Pittsburgh  R.  jCo.  53  Cal.  6Q4; 
Shell  V.  German  Coal  Co.   118  111.  427,  59 
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Trumbo,  39  111.  110,  89  Am.  Dec.  290; 
Bankhead  v.  Brown,  supra;  Edgewood  R, 
Co.*s  Appeal,  79  Pa.  257;  WaddeWs  Appeal, 
84  Pa.  90;  Pittsburg,  W.  d  K.  R.  Co.  v. 
Benwood  Iron  Works,  31  W.  Va.  710,  2 
L.R.A.  680,  8  S.  E.  453;  Baltimore  d  O, 
R,  Co.  V.  Pittsburg,  W,  d  K.  R.  Co.  17  W. 
Va.  812;  Vamer  v.  Martin,  21  W.  Va.  534; 
Valley  City  Salt  Co.  v.  Broicn,  7  W.  Va. 
191;  Coster  v.  Tide  Water  Co,  18  N.  J. 
Eq.  54;  Varick  v.  Smith,  5  Paige,  137,  28 
Am.  Dec.  417;  Donnelly  v.  Decker,  58  Wis. 
461,  40  Am.  Rep.  637,  17  N.  W.  389;  2 
Kent,  Com.  p.  339;  Lewis,  Em.  Dom.  §  165, 
pp.  224,  225,  §  167,  p.  228;  Mills,  Em. 
Dom.  2d  ed.  S§  23,  26,  27;  Cooley,  Const. 


Note. — As  to  what  is  a  public  use  for  which 
private  property  may  be  taken  by  eminent  do- 
main— sec  noteo  to  Pittsburg,  W.  &  K.  R.  Co. 
V.  Benwood  Iron  Works,  2  L.R.A.  680 ;  Barre 
R.  Co.  V.  Montpelier  &  W.  River  R.  Co.  4 
L.R.A.  785 ;  and  Sweet  v.  Recliel,  40  L.  ed. 
COB-    U.  S.  188. 
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Lim.  pp.  651-^54;  Oiiizena*  8av.  d  L,  Aaao. 
T.  Topeka,  20  Wall.  655,  22  L.  ed.  455; 
Re  Eureka  Basin  Warehouse  d  Mfg.  Co. 
»6  N.  Y.  42. 

Mr.  Georffe  Sntlierland  argued  the 
cause,  and,  with  Messrs,  Waldemar  Van 
Ooit  and  E.  M.  Allison,  Jr.,  filed  a  brief  for 
defendant  in  error: 

The  legislative  declaration  of  a  public 
use  will  be  respected  by  the  courts,  unless 
such  declaration  is  clearly  without  rea- 
sonable foundation. 

Stockton  d  V,  R.  Co.  v.  Stockton,  41 
Cal.  168;  Backus  v.  Fort  Street  Union  De- 
pot Co.  169  U.  S.  568,  42  L.  ed.  858,  18  Sup. 
Ct.  Rep.  445;  Dayton  Gold  d  8.  Min.  Co. 
▼.  Seawell,  11  Nev.  399;  10  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1070;  Tuttle  v.  Moore, 
3  Ind.  Terr.  712,  64  S.  W.  590;  Fallhrook 
Irrig.  District  v.  Bradley,  164  U.  S.  112, 
41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56;  Clark 
V.  Nash,  198  U.  S.  361,  49  L.  ed.  1085,  25 
Sup.  Ct.  Rep.  676;  Yunker  v.  Nichols,  1 
Colo.  551;  Overman  Silver  Min.  Co.  v.  Cor- 
coran, 15  Nev.  147;  United  States  v.  Oettys- 
hurg  Electric  R.  Co.  160  U.  S".  668,  40  L. 
ed.  576,  16  Sup.  Ct.  Rep.  427. 

The  legislature  of  Utah  adopted  the  Ne- 
vada statute  after  it  had  been  held  consti- 
tutional by  the  supreme  court  of  Nevada. 

Overman  Silver  Min.  Co.  v.  Corcoran,  su- 
pra. 

It  has  been  held  in  Georgia  that  the  con- 
struction of  an  irrigation  ditch  for  the 
development  of  mines  for  the  purpose  of 
furnishing  more  gold  for  circulation  is  a 
public  use,  and  that,  too,  in  a  state  where 
little  gold  is  found. 

Hand  Gold  Min.  Co.  v.  Parker,  59  Ga.  419. 

The  Nevada  statute  has  also  been  held 
constitutional  by  the  Federal  court  for  the 
district  of  Nevada. 

Douglass  v.  Byrnes,  59  Fed.  29. 

The  doctrine  of  the  Nevada  and  Georgia 
cases  has  been  approved  in  Montana. 

Butte  A.  d  P.  R.  Co.  v.  Montana  Union 
R.  Co.  16  Mont.  526,  31  L.R.A.  298,  60  Am. 
St.  Rep.  508,  41  Pac.  232;  Ellinghouse  v. 
Taylor,  19  Mont.  462,  48  Pac.  767. 

So  in  Arizona,  it  has  been  held  that  a 
right  of  way  for  an  irrigation  ditch  is  a 
public  use. 

Oury  V.  Ooodwin,  3  Ariz.  255,  26  Pac. 
876. 

A  great  number  of  authorities  as  to  the 
development  of  mines  being  a  public  use  are 
collated  in  10  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  1086,  1087. 

There  are  many  states  in  the  Union 
which  would  undoubtedly  hold  that  an  ir- 
rigation ditch  is  not  a  public  use,  and  they 
would  be  entirely  correct  in  so  holding ;  but 
our  own  court,  as  well  as  other  courts  in 
the  arid  region,  would  be  just  as  correct 
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in  holding,  on  principle,  to  the  direct 
trary,  on  account  of  the  difference  in  tht 
public  good.  The*  same  has  been  held  im 
Maryland  in  regard  to  a  railway  for  the 
carrying  of  supplies  and  coal  from  a 
mine. 

New  Central  Coal  Co.  ▼.  Georges  Creek 
Coal  d  I.  Co.  37  Md.  638. 

In  Chicago  d  N.  W.  R.  Co.  ▼,  Morehouse, 
112  Wis.  1,  56  L.R.A.  240,  88  Am.  St.  Rep. 
018,  87  N.  W.  849,  it  was  held  that  a  rail- 
way company  is  exercising  a  public  uae  in 
condemning  land  for  a  spur  track  to  one 
establishment. 

To  the  same  effect  are  Stockdale  v.  j^ 
Grande  Western  R.  Co.  28  Utah,  201,  77 
Pac.  849,  and  Morrison  v.  Thistle  Coal  Co. 
119  Iowa,  705,  94  N.  W.  507. 

In  Ahem  v.  Dubuque  Lead  d  Level  Jfta. 
Co.  48  Iowa,  140,  it  was  held  to  be  a  pub- 
lic use  to  construct  drains  and  levels  for 
the  purpose  of  draining  mineral  lands  so 
that  they  would  be  available  for  mining  par-^ 
poses.  On  principle,  there  is  no  difference 
between  this  case  and  the  one  at  bar. 

A  public  use  is  not  determined  sinplr 
by  the  question  whether  a  ph3rsical  nse  i« 
made  by  the  public;  but  the  question  ts 
deeper,  and  depends  upon  whether  the  a«e 
subserves  the  public  good  or  tends  to  that 
end. 

Olcott  V.  Fond  du  Jaic  County,  16  Walt. 
688,  694,  605,  21  L.  ed.  386,  388 :  Oihsfm  r 
Masofi,  5  Nev.  308 ;  Munn  v.  Illinois,  94  C 
S.  113,  24  L.  ed.  77;  Chesapeake  d  F 
Telcph.  C6.  V.  Manning,  186  U.  S.  245,  4$ 
L.  ed.  1147,  22  Sup.  Ct.  Rep.  881 ;  Vlmer  t. 
Lime  Rock  R.  Co.  98  Me.  579,  66  L.RJL 
387,  57  Atl.  1001. 

The  state  courts  are  in  irreoonrilaUe 
conflict  as  to  what  are  public  uses.  F«^r 
instance,  this  is  well  illustrated  in  tSe 
"mills  acts."  See  1  Lewis,  Em.  Dom.  ff 
180  ei  seq.,  and  instances  there  g^ven.  The 
United  States  Supreme  Court  has  nevrr 
passed  upon  the  constitutionality'  of  tbe<e 
mills  acts. 

See  Bead  t.  .Amoskeag  Mfg.  Co.  113  U.  S 
20,  28  L.  ed.  893,  5  Sup.  Ct.  Rep.  441. 

The  court  will  not  hold  unconstitutional 
the  Utah  statute  declaring  tramways  for  ctr- 
tain  purposes  a  public  use,  unless  it  is  clf«r- 
ly,  plainly,  and  palpsbly  in  conflict  with 
the  Federal  Constitution.  Even  if  there  H 
a  doubt,  the  law  will  be  declared  valid. 

Fletcher  v.  Peck,  6  Cranch,  128.  3  L  fd. 
175;  Munn  v.  Illinois,  94  U.  S.  123,  24  L. 
ed.  83:  Fairhank  v.  United  States,  181  U. 
S.  285,  45  L.  ed.  863,  21  Sup.  Ct  Rep. 
648. 

Mr.  Justice  Holmes  delivered  tbe  opin- 
ion of  the  court: 

This  is  a  proceeding  begun  by  tbe  defeo-i- 
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cat  in  error,  a  mining  corporation,  to  con- 
demn a  right  of  way  for  an  atrial  bucket 
line  meroBS  a  placer  mining  daim  of  the 
plaintiffs  in  error.  The  mining  corporation 
owns  mines  high  up  in  Bingham  canyon,  in 
West  mountain  mining  district,  Salt  Lake 
eonnfy,  Utah,  and  is  using  the  line  or  way 
to  carry  ores,  etc,  for  itself  and  others  from 
the  mines,  in  suspended  buckets,  down  to 
the  railway  station,  2  miles  distant,  and 
1300  feet  below.  Before  building  the  way 
it  made  diligent  inquiry,  but  could  not  dis- 
O]oover  the  owner  of  the  placer  claim  *in  ques- 
tion, Stnekley  standing  by  without  object- 
ing or  making  known  his  rights  while  the 
company  put  up  its  structure.  The  trial 
ooort  found  the  facts  and  made  an  order  of 
eondemnation.  This  order  recites  that  the 
mining  company  has  paid  into  court  the 
value  of  the  right  of  way,  as  found,  and 
costs,  describes  the  right  of  way  by  metes 
juid  bounds,  and  specifies  that  the  same  is  to 
be  used  for  the  erection  of  certain  towers  to 
support  the  cables  of  the  line,  with  a  right 
to  drive  along  the  way  when  necessary  for 
repairs,  the  mining  company  to  move  the 
towers  as  often  as  reasonably  required  by 
the  owners  of  the  claim  for  using  and  work- 
ing the  said  claim.  The  foregoing  final 
order  was  affirmed  by  the  supreme  court  of 
the  sUte.  28  Utah,  215,  78  Pac  296.  The 
ease  then  was  brought  here. 

The  plaintiffs  in  error  .set  up  in  their 
inswer  to  the  condemnation  proceedings 
that  the  right  of  way  demanded  is  solely 
for  private  use,  and  that  the  taking  of  their 
Und  for  that  purpose  is  contrary  to  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States.  The  mining  company,  on  the 
father  hand,  relies  upon  the  statutes  of  Utah, 
vUch  provide  that  ''the  right  of  eminent 
domain  may  be  exercised  in  behalf  of  the 
foOowing  public  uses:  ...  (6)  Roads, 
ftilroads,  tramways,  tunnels,  ditches, 
Aunes,  pipes,  and  dumping  places  to  facili- 
tate the  milling,  smelting,  or  other  reduc- 
tion of  ores,  or  the  working  of  mines." 
[lUh,  Rev.  SUt.  1898,  %  3588.]  In  view 
of  the  decision  of  the  state  court  we  assume 
tliat  the  condemnation  was  authorized  by 
the  ttate  laws,  subject  only  to  the  question 
whether  thcae  laws,  as  construed,  are  con- 
ositnA  with  the  14th  Amendment.  Some 
objections  to  this  view  were  mentioned,  but 
t^  are  not  open.  If  the  statutes  are  con- 
ititntiooal  as  construed,  we  follow  the  con- 
itnution  of  the  state  court.  On  the  other 
Wd,  there  is  no  ground  for  the  suggestion 
tlktt  the  daim  by  the  plaintiffs  in  error  of 
tbdr  ri^ts  under  the  14th  Amendment  does 
too  V.  8. 


not  appear  sufficiently  on  the  record.    The 
suggestion  was  not  pressed. 

The  single  question,  then,  is  the  consti- 
tutionality of  the  •Utah  statute,  and  the[531] 
particular  facts  of  the  case  are  material  only 
as  showing  the  length  to  which  the  statute 
is  held  to  go.  There  is  nothing  to  add 
with  regard  to  them,  unless  it  be  the  finding 
that  the  taking  of  the  strip  across  tlie  placer 
claim  is  necessary  for  the  atrial  line,  and 
is  consistent  with  the  use  of  all  of  the  claim 
by  the  plaintiffs  in  error  for  mining,  ex- 
cept to  the  extent  of  the  temporary  inter- 
ference over  a  limited  space  by  four  towers, 
each  about  7%  feet  square  and  removable, 
as  stated  above. 

The  question,  thus  narrowed,  is  pretty 
nearly  answered  by  the  recent  decision  in 
Clark  V.  Nash,  198  U.  S.  361,  49  L.  ed.  1085, 
25  Sup.  Ct.  Rep.  676.  That  ease  estab- 
lished the  constitutionality  of  the  Utah 
statute,  so  far  as  it  permitted  the  condemna- 
tion  of  land  for  the  irrigation  of  other 
land  belonging  to  a  private  person,  in  pur- 
suance of  the  declared  policy  of  the  state. 
In  discussing  what  constitutes  a  public  use, 
it  recognized  the  inadequacy  of  use  by  the 
general  public  as  a  universal  test.  While 
emphasizing  the  great  caution  necessary  to 
be  shown,  it  proved  that  there  might  be 
exceptional  times  and  places  in  which  the 
very  foundations  of  public  welfare  could  not 
be  laid  without  requiring  concessions  from 
individuals  to  each  other  upon  due  compen- 
sation, which,  imder  other  circumstances, 
would  be  left  wholly  to  voluntary  consent. 
In  such  unusual  cases  there  is  nothing  in 
the  14th  Amendment  which  prevents  a  state 
from  requiring  such  concessions.  If  the 
state  Constitution  restricts  the  legislature 
within  narrower  bounds,  that  is  a  local 
affair,  and  must  be  left  where  the  state 
court  leaves  it  in  a  case  like  the  one  at  bar. 

In  the  opinion  of  the  legislature  and  the 
supreme  court  of  Utah  the  public  welfare 
of  that  state  demands  that  atrial  lines  be- 
tween the  mines  upon  its  mountain  sides 
and  the  railways  in  the  valleys  below 
should  not  be  made  impossible  by  the  refusal 
of  a  private  owner  to  sell  the  right  to  cross 
his  land.  The  Constitution  of  the  United 
States  does  not  require  us  to  tfay  that  they 
are  wrong.  If,  as  seems  to  be  assumed  in 
the  brifi  for  the  defendant  in  error,  the 
finding  that  the  plaintiff  'is  a  carrier  for  it- [6321 
self  and  others  means  that  the  line  is  dedi- 
cated to  carrying  for  whatever  portion  of 
the  public  may  desire  to  use  it,  the  founda- 
tion of  the  argument  on  the  other  side  dis- 
appears. 

Judgment  affvrmei, 
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SuPBEME  Court  of  the  United  States. 
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EDWARD    B.    WHITNEY,    as   Trustee    in 
Bankruptcy  of  Dresser  &  Co.,  Appt., 

V. 

EMMA  B.  DRESSER. 
(See  S.  C.  Reporter's  ed.  532-586.) 
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BSTidenee^ln  bAnlcrvptCT  cAses—fl'vrorn 
proof  of  claim.— The  sworn  proof  of  a 
claim  against  a  bankrupt's  estate  Is  prima 
facie  evidence  of  Its  allegations,  although 
objection  Is  made  under  the  bankrupt  act  of 
July  1.  1898  (30  Stat  at  L.  5G0.  chap.  541. 
U.  S.  Comp.  Stat  1901,  p.  8418),  f  57,  to  Its 
allowance. 

[No.  180.] 

Argued  January    26,    1906,    Decided   Feb- 
ruary 19, 1906, 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decree  which  affirmed  an  order 
of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York,  allowing  a  claim  against 
the  bankrupt's  estate.    Affirmed, 

See  same  case  below,  68  C.  C.  A.  207,  135 
Fed.  495. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Gilman  argued  the 
cause  and  filed  a  brief  for  appellant. 

Mr.  Adrian  H.  Joline  argued  the  cause, 
and,  with  Messrs.  Adrian  H.  Larkin  and 
Oeorge  E,  Hargrave,  filed  a  brief  for  ap- 
pellee. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  allowance  of 
a  claim  of  Emma  B.  Dresser  against  the  firm 
of  Dresser  &,  Company,  bankrupts,  the  mem- 
bers of  the  firm  being  Daniel  Le  Roy  Dresser 
and  Charles  £.  Reiss.  The  allegations  of 
the  amended  proof,  so  far  as  necessary  to  be 
stated,  are  that  -the  bankrupts  are  justly 
and  truly  indebted  to  the  deponent  in  the 
sum  of  $88,145,  upon  the  following  consid- 
eration: Before  May,  1896,  the  deponent 
lent  certain  specified  shares  of  stock  to  the 
firm  of  Dresser  &  Goodrich  for  the  purpose 
of  the  firm's  borrowing  money  upon  the 
same,  etc.,  and  the  firm  did  so.     In  May, 

1896,  the  firm  was  dissolved,  Daniel  Le  Roy 
Dresser  took  over  its  assets  and  assumed 
its  liabilities,  including  that  to  the  deponent 
with  her  consent,  "and  the  proceeds  of  the 
loans  for  which  said  securities  had  been  de- 
posited by  said  firm  as  collateral  were 
turned  over  to  said  Daniel  Le  Roy  Dresser, 
and  used  by  him  in  his  business."    In  May, 

1897,  the  present  bankrupts  formed  their 
partnership,  taking  over  the  assets  and  as- 
suming the  liabilities  of  said  Dresser.  At 
the  request  of  said  Dresser  and  Reiss,  with 
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deponent's  knowledge  and  consent,  the  Ha 
bility  of  Dresser  *to  the  deponent  was  &«-[{ 
sumed  by  the  firm,  **and  used  by  said  firm 
in  its  business."  Evidently  some  wordi 
were  omitted  at  this  point,  by  mistake,  and 
we  agree  with  the  court  below  that  the  moat 
reasonable  view  is  that  it  was  intended  to 
repeat  the  phrase  quoted  above  in  speak ini; 
of  the  transfer  from  Dresser  &  Goodrich 
to  Dresser. 

The  trustee  objected  to  the  allowance  of 
the  claim  against  the  assets  of  the  part- 
nership, and  put  in  evidence  before  the  ref- 
eree, the  main  fact  proved  being  that  Dres- 
ser personally  signed  the  notes  on  which 
were  made  the  advances  for  which  the  stocks 
were  pledged.  This  was  relied  on.  in  con- 
nection with  the  form  of  the  proof  of  claia 
before  it  was  amended,  to  show  that  the 
stocks  really  were  lent  to  Daniel  Le  Roy 
Dresser  alone.  On  the  other  hand,  it  ap- 
peared that  some,  at  least,  of  the  checks  for 
the  money  lent  went  to  the  firm,  and  all 
the  evidence  was  reconcilable  with  the  arcr- 
ments  of  the  amended  claim.  The  referee 
ruled  that  the  verified  amended  proof  of 
claim  was  prima  facie  proof  of  the  indebt- 
edness of  Dresser  k  Company  to  the  claim- 
ant, held  the  evidence  introduced  insuifidmt 
to  rebut  it,  and  dismissed  the  object !<«. 
The  district  judge  sustained  the  action  of 
tne  referee,  and  his  order  was  aflSrmed  by 
the  circuit  court  of  appeals.  68  C.  C.  A. 
207,  135  Fed.  495. 

It  is  urged  that  the  claim  is  bad  on  its 
face  because  it  showed  at  most  a  promin 
to  answer  for  the  debt  of  another,  required 
to  be  in  writing  by  the  New  York  statott 
of  frauds,  and  no  such  writing  was  AM 
with  the  proof  in  accordance  with  the  re- 
quirement of  the  bankruptcy  law.  |  57k 
[30  Stat,  at  L.  560,  chap.  541,  T.  S.  Comp. 
Stat.  1901,  p.  3418.]  It  is  unnecessary  to 
consider  whether  the  objection  is  open  or 
otherwise  sound,  because,  if  it  is,  which 
we  are  far  from  intimating,  the  claim 
clearly  imports  a  novation ;  that  is  to  saj, 
the  giving  and  accepting  of  the  respomi- 
bility  of  the  present  firm  in  place  of  that  of 
Daniel  Le  Roy  Dresser  alone.  The  <mlj 
question  warranting  the  appeal  is  wheUxr 
the  sworn  proof  of  claim  is  prima  facie  eri 
dence  of  its  allegations  in  cn^e  it  i«  •4>' 
jected  to.  It  is  not  a  question  of  the  bur>)«ii 
of  proof  in  a  technical  sense, — a  ^bordoa 
which  does  not  change,  whatever  the  staM 
of  the  evidence, — but  simply  whether  tfa 
sworn  proof  is  evidence  at  all. 

The  circuit  court  of  appeals  observed  thid 
the  proof  of  claim  warrants  the  payment  d 
a  dividend  in  the  absence  of  objection,  ai^ 
therefore,  must  have  some  probative  for^ 
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Ib  reply  it  is  argued  that  what  is  done  in 
default  of  opposition  is  no  test  of  what  is 
ffidenoe  when  opposition  is  made;  that  a 
judgment  may  be  entered  on  a  declaration 
for  want  of  an  answer,  yet  a  declaration  is 
not  eridenoe ;  that  it  is  contrary  to  analogy 
to  give  effect  to  an  ex  parte  affidavit,  and 
tiiat,  on  general  principles,  it  is  the  right 
of  any  party  against  whom  a  claim  is  made 
to  have  it  proved,  not  only  upon  oath,  but 
subject  to  cross-examination. 

Notwithstanding  these  forcible  considera- 
tions, we  agree  with  the  circuit  court  of  ap- 
peals.   The  prevailing  opinion,  not  only  in 
the  second  circuit,  but  elsewhere,  seems  to 
have  been  that  way.    Re  Sumner,  101  Fed. 
224;  Re  Shaw,  109   Fed.  780;   Re  Cannon, 
133  Fed.  837 ;  Re  Carter,  138  Fed.  846 ;  Re 
Doty,  5  Am.  Bankr.  Rep.  58.     See  also  Re 
S^mnderg,  2  Low.  Dec,  444,  446,  Fed.  Cas. 
No.  12,371;  Re  Felter,  7  Fed.  904,  906.    The 
alternative  would  be  that  the  mere  inter- 
position of  an  objection  by  any  party   in 
interest  ({  57 d)  would  require  the  claimant 
to  produce   evidence.      For    if    the   formal 
proof  is  no  evidence,  a  denial  of  the  claim 
must  have  that  effect.    If  it  does  not,  then 
the  formal  proof  is  some  evidence,  even  when 
there  is  testimony  on  the  other  side.     The 
words  of  the  statute  suggest,  if  they  do  not 
distinctly  import,   that  the  objector   is   to 
go  forward,  and  thus  that  the  formal  proof 
is  evidenoe  even  when  put  in  issue.     The 
words  are:    "Objections  to  claims  shall  be 
beard  and  determined  as  soon/'  etc.    §  57f. 
It  is  the  objection,  not  the  claim,  which  is 
pointed  out  for  hearing  and  determination. 
This  indicates  that  the  claim  is  regarded 
as  having  a  certain  standing  already  estab- 
lished by  the  oath.     Some  force  also  may 
be  allowed  to  the  word  "proof"  as  used  in 
the  act.     Convenience   undoubtedly   is    on 
ihe  side   of   this   view.      Bankruptcy   pro- 
ceedings are  more  summary  than  ordinary 
ll]*smtB.    Judges  of  practical  experience  have 
pointed   out   the   expense,   embarrassments, 
and  delay  which  would  be  caused  if  a  formal 
objerti<m  neoesearily  should  put  a  creditor 
to  the  production  of  evidence  or  require  a 
cootinnance.    Justice  is  secured  by  the  pow- 
er to  eontinue  the  consideration  of  a  claim 
vheoever  it  appears  there  is  good  reason 
'   for  it    We  believe  that  the  understanding 
^  the  profession,  the  words  of  the  act,  and 
coBvenient  and  just  administration,  all  are 
^  the  aide  of  treating  a  sworn  proof  of 
^sia  aa  some  evidence,  even  when  it  is 

Order  «f^«edL 


SOUTHERN  PAaFIC  COMPANY,  Atchi- 
son,  Topeka,  &  Santa  Fe  Railway  Com- 
pany, Santa  Fe  Pacific  Railroad  Company, 
and  Southern  California  Railway  Com- 
pany, Appta,, 

V, 

INTERSTATE  COMMERCE  COMMISSION. 

(No.  158.) 


SOUTHERN      CALIFORNIA      RAILWAY 
COMPANY,  Appt., 

V. 

INTERSTATE  COMMERCE  COMMISSION. 

(No.  159.) 


ATCHISON,  TOPEKA,  &  SANTA  FE  RAIL- 
WAY  COMPANY,  Appt. 

V. 

INTERSTATE  COMMERCE  COMMISSION 
et  al.  (No.  160.) 


I 


SANTA   FE   PACIFIC   RAILROAD    COM- 
PANY, Appt,, 

V, 

INTERSTATE  COMMERCE  COMMISSION 
et  al,  (No.  161.) 


SOUTHERN  PACIFIC  COMPANY,  AppU, 

V, 

INTERSTATE  COMMERCE  COMMISSION. 

(No.  162.) 

(See  S.  C.  Reporter's  ed.  536-561.) 

1.  Carrlers^Federal  resralatlon— roatln^ 
by  Initial  carrier— Nothing  In  the  provi- 
sions  of  the  act  of  February  4,  1887  (24  Stat 
at  L.  379,  chap.  104,  U.  S.  Comp.  Stat.  1901, 
pp.  3154-3165),  S  6,  requiring  Joint  traffic 
rates,  when  agreed  upon,  to  be  filed  with  the 
Interstate  Commerce  Commission,  and  made 
public  when  required,  and  empowering  the 
Commission  to  prescribe  forms  of  schedules 
of  such  rates,  forbids  the  adoption  by  com- 
mon carriers,  as  part  of  an  agreement  for 
a  through  rate  from  California  to  the  East, 
for  oranges  and  other  citrus  fruits,  of  a  rule 
under  which  the  right  of  routing  beyond  It* 
own  terminal  Is  reserved  to  the  Initial  car- 
rier as  the  condition  of  guaranteeing  the 
through  rates  to  the  shipper,  where  such  rule 
has  served,  as  was  Intended,  to  break  up  re- 
bating by  the  connecting  lines,  and,  In  Its 
practical  operation,  the  actual  routing  Is 
generally  conceded  to  the  shipper,  and  his  re- 
quests to  divert  shipments  en  route  are  us- 
ually allowed. 

:b.  Carriers  —  Federal  resriUation  —  dis- 
crimination—rontinar  by  Initial  car- 
riera.— 4.  discrimination  forbidden  by  the 
act  of  February  4,  1887  (24  Stat,  at  L.  370. 
chap.  104,  U.  S.  Comp.  Stat.  1901,  pp.  3154- 
3165),  f  8,  Is  not  made  by  the  adoption  by 
common  carriers,  as  part  of  an  agreement  for 
a  through  rate  from  California  to  the  East, 
for  oranges  and  other  citrus  fruits,  of  a  rule 
under  which  the  right  of  routing  beyond  Its 
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own  terminal  Is  reserved  to  the  initial  car- 
rier as  the  condition  of  guaranteeing  the 
through  rates  to  the  shipper,  where  such  rule 
has  served,  as  was  intended,  to  break  op  re- 
bating by  the  connecting  lines,  and,  in  its 
practical  operation,  the  actual  routing  is  gen- 
erally conceded  to  the  shipper,  and  his  re- 
quests to  divert  shipments  en  route  are  us- 
ually allowed. 


8.  Commerce  enforcement  by  c«nrts  of 
orders  of  Interstate  Commerce  Com- 
ml««lon.--The  enforcement  of  an  order  of 
the  Interstate  Commerce  Commission  direct- 
ing common  carriers  to  desist  from  maintala- 
ing  or  enforcing  a  rule  adopted  by  them  may 
be  decreed  by  a  Federal  circuit  court  if  it 
finds  such  rule  is,  for  any  reason,  in  vio- 
lation of  the  act  of  February  4,  1887  (24 
Stat,  at  L.  379,  chap.  104,  U.  S.  Comp.  Stat. 
1901,  pp.  3154-3165),  although  such  reason 
may  not  have  been  the  one  relied  upon  by 
the  Commission  itself  to  Invalidate  the  rule. 

4.  Carrters^Federal     reflrvlatlon— p€»ol- 
tnar— rovtinflT   by   Initial   carrier-—  The 

pooling  of  freights  of  competing  railroads, 
forbidden  by  the  act  of  February  4,  1887  (24 
Stat,  at  L.  379,  chap.  104,  U.  S.  Comp. 
SUt.  1901,  pp.  3154-3165),  {  5,  is  not  accom- 
.  plished  by  the  adoption  by  common  car- 
riers, as  part-  of  an  agreement  for  a  through 
rate  from  California  to  the  East,  for  oranges 
and  other  citrus  fruits,  of  a  rule  under  which 
the  right  of  routing  beyond  its  own  terminal 
is  reserved  to  the  initial  carrier  as  the  con- 
dition of  guaranteeing  the  through  rates  to 
the  shipper,  even  tbougb  the  Initial  carrier 
promises  fair  treatment  to  the  connecting 
lines,  and  carries  out  such  promise,  where 
such  rule  has  served,  as  was  intended,  to 
break  up  rebating  by  the  connecting  lines, 
and,  in  its  practical  operation,  the  actual 
routing  is  genersAly  conceded  to  the  shipper, 
and  his  requests  to  divert  shipments  en  route 
are  usually  allowed. 

[Nos.  158,  159,  160,  161,  162.] 

Argued    January    2S,    24,    1906,    Decided 
February  26,  1906, 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  California  to  review  a  decree  for  the  en- 
forcement of  an  order  of  the  Interstate  Com- 
merce Commission  requiring  carriers  to  de- 
sist from  maintaining  or  enforcing  a  rule 
under  which  initial  carriers,  as  a  condition 
of  guaranteeing  a  through  rate,  were  given 
the  right  to  designate  the  route  beyond 
their  own  terminals.  Reversed  and  re- 
manded with  instructions  to  dismiss  the  bill. 
See  same  case  below,  132  Fed.  829. 

Statement  by  Mr.  Justice  Peokliamt 
These  are  appeals  from  orders  or  decrees 
of  the  circuit  court  of  the  United  States 
for  the  southern  district  of  California,  in 
proceedings  wherein  that  court  affirmed, 
and  ordered  to  be  enforced,  the  determina- 
tion of  the  Interstate  Clommerce  Commis- 
sion, relating  to  the  above-named  railroad 
586 


companies,  directing  them  to  desist  irott 
maintaining  or  enforcing  a  rule  adopted  faj 
them  and  pertaining  to  shippers  «!  ormiigcs 
and  other  citrus  fruits  in  sontkem  Cali- 
fornia, whereby  those  shippers  ipeie  deniei 
their  alleged  ri^t  of  designating  the  rootei 
for  the  transportation  of  their  property 
from  California  to  the  Eastern  markeU. 
under  a  tariff  of  through  rates,  as  me&tioaed 
in  the  orders  or  decrees. 

The  proceeding  in  ea^  case  was  eon- 
menced  before  the  Commission  vidcr  ft 
13,  14,  and  15  of  the  inter8tate*conmcroe| 
act  (24  Stat,  at  L.  379,  chap.  104,  U.  S. 
Comp.  SUt.  1901,  pp.  3154-3165,)  bj  tke 
filing  of  a  petition  with  the  Commianoa^ 
on  the  part  of  certain  corporatioiM  of  the 
state  of  California,  called  the  ConsoUdatad 
Forwarding  Company,  and  the  Soatbcra 
California  Fruit  Exchange,  engaged  in  the 
business  of  shipping  oranges  and  other  cit- 
rus fruit  from  southern  California  to  t^ 
Eastern  markets.  The  proceeding  was  coa- 
tinned  in  the  circuit  court  under  |  16  of 
the  act.  The  petition  charged  the  railroaib 
with  various  yiolati<ms  of  the  interstate 
commerce  act,  including  specially  tke  agree- 
ment for  "routing,"  hereinafter  set  forth, 
and  asked  the  Commission  te  enjoin  sock 
companies  from  any  further  violatioB  of  the 
aet.  The  companies  put  in  answers  te  the 
petition,  denying  its  material  avenncnta. 

Testimony  was  then  taken  before  tW 
C<Mnmission,  and  the  following,  ^tii^iy  othv 
facts,  were  shown: 

The  through  tariff  of  rates  froB  Ckli- 
fomia  to  the  East,  with  the  ri^t  of  fo«V 
ing,  which  had  been  agreed  upon  betwvea 
the  companies  complained  of  (hereinafter 
called  the  initial  carriers)  and  their  Eaat- 
ern  connections  regarding  the  orai^e  and 
other  citrus  fruit  transportation,  wma  in 
force  January  1,  1900,  and  these  proottd- 
ings  were  commenced  February  26,  1906. 
Before  the  adoption  of  the  rule  for  rooting 
there  had  been  among  the  Eastern  oonaec* 
tions  of  the  initial  carriers  under  tW 
through  joint  tariff  rates  then  eziatiag. 
the  greatest  rivalry  to  obtain  the  Cklifor> 
nia  fruit  freight  business;  and  this  rivalry 
led,  on  the  part  of  the  connecting  earriera. 
to  a  system  of  rebates  from  the  thrm^ 
tariff  rates,  which  was  a  dear  Tiolatiea  of 
the  commerce  act,  and  was  demoralisiag 
in  every  way  to  honest  business.  Indcvd, 
the  president  of  one  of  complainants  be- 
fore the  Commission  admitted  that  his  oa«»- 
pany  (the  Southern  California  Fruit  Kx- 
change)  had  in  four  years  received  rebate* 
to  an  amount  of  over  $174,000.  The  pgac^ 
tice  had  beoome  so  general  that  the  ship 
pers  came  to  regard  a  rebate  as  part  of  t^ 
legitimate  returns  from  the  orange  boat 
ness.    Among  those  who  participated  in  thi » 
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system  of  rebates  were  what  is  teimed  the 
car  line  companies,  which  were  incorporated 

ISSjeompanies  *owning  cars  in  wliich  the  fruit 
was  padced,  described  as  ventilator  or  re- 
frigerator cars,  which  were  peculiarly 
adapted  to  the  carriage  of  the  fruit,  and 
were  hired  by  the  initial  carriers  because 
tber  did  not  want  to  own  equipment  cars 
which  they  could  keep  in  service  only  part 
of  the  year,  while  the  car  companies  could 
OM  the  cars  for  other  piirposes  in  other 
parts  of  the  United  States  when  the  orange 
transportation  was  over.  These  car  com- 
panies made  arrangements  with  the  connec- 
tions of  the  initial  carrier  east  of  Chicago 
and  New  Orleans,  by  which  a  certain  bonus, 
farying  from  $10  to  $40  per  car,  was  given 
the  car  line  companies,  in  consideration  of 
the  ear  being  routed  over  the  line  paying 
the  bonus,  a  part  of  the  bonus,  varying 
from  a  quarter  to  a  half,  being  usually 
tamed  over  to  the  shipper  by  the  car  com- 
pany, for  the  privilege  allowed  the  latter 
of  routing  the  shipment. 

The  initial  carriers  form  two  systems, — 
one  called  the  Southern  Pacific  System, 
and  the  other  the  Santa  F6  System. 
There  are  numerous  points  of  junction  on 
these  lines  of  the  defendants,  where  connec- 
ti<»  is  made  with  other  carriers,  and  at 
their  termini  in  Chicago,  Ogden,  and  New 
Orleans  such  coimection  is  made,  and 
through  lines  are  formed  over  which  the 
dtms  fruit  is  transported  to  practically 
all  the  markets  of  the  United  States. 
The  two  systems  are  the  only  ones  which 
reach  the  section  of  country  where  the 
orange  industry  in  Southern  California  ex- 
ists, and  they  about  equally  divide  the  trans- 
portation of  the  oranges  therefrom.  The 
Commission  said  the  evidence  was  unsatis- 
factory as  a  basis  for  a  conclusion  whether 
the  initial  carriers  pooled  their  citrus  fruit 
traffic  or  divided  the  earnings  therefrom; 
and  it  therefore  retained  such  question  for 
furUier  hearing  and  investigation. 

Prior  to  January,  1900,  the  rebates  by 
the  Eastern  companies,  already  referred  'to, 
had  become  so  great  and  demoralizing  that 
the  initial  carriers  at  length  determined  to 
try  and  crush  the  whole  thing.  The  con- 
necting carriers  were  themselves  dissatis- 
fied with  this  state  of  things,  but  each  felt 
H  necessary  in  order  to  compete  with  the 

^lothers.  It  had  been  'assumed  that  the  car 
line  companies  were  not  common  carriers, 
and  were  not  within  the  conunerce  act,  and 
therefore  th^  were  more  ready  to  indulge 
in  the  practice  of  getting  rebates  whenever 
Uicj  conid,  and  paying  part  of  the  amount 
to  the  shippers  for  giving  them  the  right 
to  route  the  shipment.  Prior  to  the  adop- 
tkn  of  the  through  rate  tariff  with  this 
rule  mider  discussion,  the  shippers  had  been 
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permitted  by  the  initial  carriers  to  control 
the  routing  of  the  freight,  and  also  to  divert 
it,  en  route,  from  the  destination  point 
named  in  the  bill.  In  order  to  stop  the  re- 
bating on  these  joint  through  rates  it  was 
proposed  to  agree  upon  a  through  rate 
tariff,  to  be  assented  to  and  accepted  by 
the  railroads  interested  in  the  fruit  trans- 
portation, or  by  as  many  of  them  as  pos- 
sible, with  the  rule  in  question  to  form  part 
of  the  agreement.  Such  a  tariff  agreement 
was  made  between  some  of  the  roads  (and 
subsequently  assented  to  and  joined  in  by 
most  of  the  roads)  and  filed  with  the 
Commission,  for  the  transportation  of 
oranges  and  other  citrus  fruit  from  South- 
em  California  at  $1.25  per  hundred  pounds, 
to  practically  all  points  east  of  the  Missouri 
river.  Tha  tariff  agreed  upon  by  the  com- 
panies contains  the  rule  complained  of, 
which  is  part  of  such  agreement,  and  by  it 
the  initial  carriers  agreed  to  guarantee  the 
through  rates  to  the  shipper,  but  only  on 
the  following  conditions: 

"In  guaranteeing  the  through  rate 
named  herein,  the  absolute  and  imquali- 
fied  right  of  routing  beyond  its  own  ter- 
minal is  reserved  to  initial  carrier  giving 
the  guaranty.  In  accordance  with  this 
rule,  agents  will  not  accept  shipping  orders 
or  other  documents,  if  routing  instructions 
are  shown  thereon.  Neither  will  agents  ac-^ 
cept  verbal  routing  instructions." 

Another  rule  reads: 

"Initial  carrier  will  route  each  car  from 
point  of  origin  to  point  of  destination,  and 
diversions  in  transit  will  not  be  permitted 
except  by  consent  of  initial  carrier,  who 
will  thereupon  designate  new  routing  ^lien 
diversion  necessitates  change  therein." 

Notwithstanding  the  rule  thus  published 
in  regard  to  routing,  *the  initial  carriers  [541] 
generally  thereafter  permitted  the  shippers 
to  route  the  cars  containing  their  fruit 
as  they  desired.  The  right  to  divert  freight 
from  the  destination  point  or  route  named 
in  the  bill  of  lading,  and  before  the  freight 
reached  the  billed  destination,  had  been 
exercised  generally  by  shippers,  and  had 
been  allowed  by  the  carriers  throughout  the 
country,  and  the  practice  was  r^arded 
of  value  to  the  shippers,  as  it  enabled  them 
sometimes  to  realize  higher  prices  than  they 
otherwise  might  if  the  freight  were  con- 
tinued to  the  original  destination.  This  di- 
version by  the  shippers  also  continued  to 
be  generally  allowed. 

The  reason  for  the  rule,  reserving  to  the 
initial  carrier  this  right  to  route  the  traffic, 
is  stated  to  have  been  because  it  enabled 
the  initial  carriers  to  secure  the  discontin- 
uance of  the  practice  of  paying  rebates. 
Since  the  adoption  of  that  rule  the  rebates 
which  had  been  paid  to  shippers  and  to 
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owners  of  car  lines  were  discontinued,  and 
the  Commission  says  there  is  no  evidence 
that  the  practice  has  been  resumed.  They 
were  discontinued  for  the  obvious  reason 
that  the  shippers  could  not  control  the 
route,  and  hence  it  would  be  useless  for  the 
Eastern  railroad  company  to  pay  the  ship- 
pers or  the  car  line  companies  rebates  on 
freight  the  Eastern  company  might  not 
receive,  and  which  the  initial  carrier  alone 
had  the  routing  of.  As  soon  as  the  routing 
was  agreed  upon  and  the  through  tariff 
rates  fixed,  the  Eastern  connections  had  to 
do  business  with  the  initial  carriers  instead 
of  the  car  company  or  the  shipper.  The 
shippers  prepay  or  guarantee  freight  charges 
to  destination.  The  initial  carrier  does  not 
assume  liability  from  damage  resulting  from 
negligence   of  any  connecting  line. 

The  Commission  (the  chairman,  Mr.  Com- 
missioner  Knapp,   dissenting)    ordered  the 
defendants  to  cease  from  exacting  from  the 
shippers  the  right  to  themselves  make  the 
route  which  the  freight  should  take.     The 
ground  taken  by  the  Commission  was  that 
such   routing  by   the   initial   carriers  sub- 
jected the  shippers  to  undue,  unjust,  and 
unreasonable    prejudice    and    disadvantage, 
and  gave  to  the  carrier  an  undue  and  un- 
[542]  reasonable  'preference  and  advantage,  and 
was  a  violation  of  the  3d  section  of  the  act. 
The   initial  carriers,  believing  the   Com- 
mission had  erred  in  its  decision,  refused 
to  obey  the  order  which  it  made,  and  there- 
upon the  Commission,  pursuant  to  the  16th 
section  of  the  act,  filed  its  bill  in  the  cir- 
cuit court  for  the  purpose  of  enforcing  its 
order. 

The  bill  thus  filed  by  the  Commission 
was  demurred  to  by  the  defendants,  and  the 
demurrer  was  overruled.     123   Fed.  598. 

The  railroad  companies  then  answered, 
and  the  case,  after  the  taking  of  further  evi- 
dence, came  up  for  final  hearing,  when  the 
order  of  the  Commission  was  affirmed  and 
directed  to  be  enforced  (132  Fed.  829), 
although  the  circuit  court  put  the  affirm- 
ance on  the  ground  that  the  agreement  as  to 
routing  showed  that  there  was  a  violation 
of  §  5  of  the  interstate  commerce  act,  in 
that  such  agreement  amounted  to  a  contract 
or  combination  for  the  pooling  of  freights. 
The  court  passed  upon  no  other  question 
raised  in  the  case.  A  very  full  statement 
of  facts  is  contained  in  the  report  in  132 
Fed.  8upra. 

A  motion  was  made  for  a  supersedeas 
pending  the  hearing  of  this  appeal,  which, 
for  the  reasons  stated  in  the  opinion  of  the 
circuit   court,   was   denied.     137    Fed.   606. 


Mr,  Maxwell  Erarts  argued  the  cause, 
and,  with  Mr,  R,  8.  Lovett,  filed  a  brief  for 
appellant,  the  Southern  Pacific  C<Mnpaiiy: 
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The  court  is  not  to  decide  wheCbor  tke 
appellants  have  violated  an  order  whic^ 
the  Commis'sion  might  have  lawfully  made, 
but  whether  they  have  violated  one  which 
was  lawfully  made. 

Interstate  Commerce  CommUson  v.  Dela- 
ware, L.  d:  W.  R,  Co.  5  Inters.  Com.  R*p. 
144,  64  Fed.  723;  Detroit,  G.  H.  d  M,  R.  Co, 
V.  Interstate  Commerce  Commission,  21  C. 
C.  A.  103,  43  U.  S.  App.  308,  74  Fed.  803; 
Interstate  Commerce  Commission  v.  Ixmis- 
ville  d  N.  R,  Co.  73  Fed.  409;  Fanmert' 
Loan  d  T,  Co.  v.  Northern  P.  R,  Co.  83 
Fed.  249. 

At  common  law  the  appellants  could  route 
through  freight  beyond  their  own  terminil*, 
and  they  have  not  been  deiHived  of  sacJi 
right  by  the   interstate  commerce   act 

Atchison,  T.  d  8.  F,  R.  Co.  v.  Denver  d 
N.  O.  R.  Co.  110  U.  S.  M7,  28  L.  ed.  291, 
4  Sup.  Ct.  Kep.  185;  Louisville  d  K.  R.  Co. 
V.  West  Coast  Naval  Stores  Co.  19S  V.  S, 
483,  497,  49  L.  ed.  1136,  1140,  25  Sup.  CL 
Rep.  745 ;  Post  v.  Southern  R,  Co,  103  Teca. 
184,  55  L.R.A.  481,  52  S.  W.  301. 

The  joint  tariff  is  a  matter  entirely  of 
private  arrangement  between  the  eaiTien» 
not  governed  in  any  way  by  the  act. 

Chicago  d  N,  W.  R.  Co.  v.  Osborne^  A 
Inters.  Com.  Rep.  257,  3  C.  C.  A.  347.  10 
U.  S.  App.  430,  b2  Fed.  912;  Little  R-iek 
d  M.  R.  Co.  y.  St,  Louis  8,  W.  R,  Co.  2« 
L.RA.  192,  4  Inters.  Com.  Rep.  B6A,  II 
C.  C.  A.  417,  27  U.  S.  App.  380,  63  Fed 
775;  Kentucky  d  I,  Brid^  Co.  ▼.  Lom»- 
ville  d  N,  R.  Co,  2  L.R.A.  289,  2  loten. 
Com.  Rep.  351,  37   Fed.  567. 

Before  the  carrier  can  be  deprired  of  its 
right  to  route  freight  beyond  its  own  termi- 
nal, which  it  has  at  common  law,  it  mart 
so  appear  by  the  clear  and  spedfie  tenns  ei 
the  act. 

Little  Rook  d  M,  R,  Co.  t.  8t,  Lowu  A. 
W.  R,  Co,  supra. 

There  is  nothing  in  the  aet  which  fires 
the  Commission  the  power  to  change  the 
tariff  as  filed,  and  say  what  sort  of  a  joiat 
tariff  should  be  made. 

Central  Stock  Yards  Co.  t.  Lom9vUU  4 
N,  R.  Co,  63  L.RJ^.  213,  55  C.  C.  A.  63»  118 
Fed.  113,  Affirmed  in  192  U.  S.  568,  AS  I. 
ed.  565,  24  Sup.  Ct.  Rep.  339;  Preeooft  4 
A,  C,  R,  Co.  ▼.  Atchison,  T,  d  8.  F,  R.  €•. 
73  Fed.  438;  Cincinnati,  N,  O.  d  T,  P,  R, 
Co.  V.  Interstate  Commerce  Comwtiniom, 
162  U.  S.  184,  197,  40  L.  ed.  935.  9»,  5 
Inters.  Com.  Rep.  391,  16  Sup.  Ct.  lUpi 
700;  Interstate  Commerce  Commistioa  ▼. 
Baltimore  d  O.  R,  Co.  3  Inters.  Com.  Re^ 
192,  43   Fed.   37. 

When  two  carriers  unite  in  a  joint  tariff. 
the  requirement  is  only  that  sueh  joiat 
tariff  riiall  be  filed  with  the  Comminioa. 
and  nothing  hot  the  kind  and  extent  of 
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pflWicfction  thereof  is  left  to  the  discretion 
of  the  Commissioii. 

Inlerstate  Commerce  Commission  v.  Cin- 
Mnati,  N.  0.  d  T.  P.  R,  Co.  167  U.  S.  479, 
504. 42  L.  ed.  243,  254,  17  Sup.  Ct.  Rep.  896. 
Mr.  Robert  Ilnnlap  also  argued  the 
ewwe,  and,  with  Messrs.  Thomas  J,  Norton 
and  Gardiner  Lathrop.  filed  a  brief  for  ap- 
pellants, the  Atohison,  Topeka,  &  Santa  Fe 
RUlway  Company,  Santa  Fe  Pacific  Rail- 
road Company,  and  Southern  California 
Riitway  Company : 

If  the  Commission  have  misconstrued  or 
misapplied  the  provisions  of  this  law,  their 
ordw  i&  invalid. 

UtfTState  Commerce  Commission  v.  Le- 
high Valley  R.  Co,  74  Fed.  784;  Detroit,  Q. 
B.  i  M.  R.  Co.  V.  Interstate  Commerce 
Commission,  21  C.  C.  A.  103,  43  U.  S.  App. 
308,  74  Fed.  803;  Interstate  Commerce 
iommission  v.  Delatcare,  L.  d  W.  R.  Co.  5 
Inters.  Com.  Rep.  146,  64  Fed.  723;  East 
fennesseey  V.  dc  G.  R.  Co.  v.  Interstate  Com- 
»*rce  Commission,  181  U.  S.  1,  45  L.  ed. 
719,  21  Sup.  Ct.  Rep.  516. 

The  facts  found  by  the  Commission  were 
msnfficient  to  warrant  its  conclusions  and 
orders,  and  it  is  therefore  evident  that  the 
Cominiasion  erred  in  applying  the  law  to 
the  ease  before  them. 

Louisville  d  N.  R.  Co.  v.  Behlmer,  175  U. 
S.  674-676,  44  L.  ed.  319-320,  20  Sup.  Ct. 
Rep.  209. 

The  Commission  erred  in  holding  that  the 
routing  provision  in  question,  made  on  con- 
dition or  in  consideration  of  the  making  the 
joint  tariff  rate,  subjected  the  shippers  to 
Mdoe  prejudice,  and  gave  initial  carriers  an 
ttihine  advantage. 

Iltcaco  R.  d  Nav.  Co.  v.  Oregon  Short 
iMte  d  V.  N.  R.  Co.  5  Inters.  Com.  Rep. 
627,  6  C.  C.  A.  495,  15  U.  S.  App.  173,  57 
Fed.  673 ;  Little  Rock  d  M.  R.  Co.  v.  East 
ffnnessee,  V.  d  O.  R.  Co.  4  Inters.  Com. 
Rep.  2<$1,  47  Fed.  771;  Mannheim  Ins.  Co. 
T.  Erie  d  W.  Transp.  Co.  72  Minn.  357,  75 
K.  W.  602. 

The  supposed  right  of  the  shipper  to  route 
B  neither  recognized  nor  protected  by  any 
provision  of  the  interstate  commerce  act. 
It  is  purely  a  matter  of  agreement. 

Baxtings  v.  Pepper.  11  Pick.  43;  Snow 
».  Indiana,  B.  d  W.  R.  Co.  109  Ind.  422,  9 
y  E.  702;  Chicago,  I.  d  L.  R.  Co.  v.  Wood- 
tnsrrf  (Ind.)  72  N.  E.  558;  White  v.  Ashton, 
51  X.  Y.  280 ;  Hinckley  v.  Neto  York  C.  d 
B.  R.  R.  Co.  56  N.  Y.  429 ;  Indianapolis  d 
C  R.  Co.  v.  Remmy,  13  Ind.  518;  Patten  v. 
^^vy%  p,  R,  Co.  29  Fed.  591 ;  Post  v.  South- 
f^  R.  Co.  103  Tenn.  220,  55  L.R.A.  481,  52 
^-  W.  301 ;  Lowe  v.  Seaboard  Air  Line  R, 
Co.  63  S.  C.  248,  90  Am.  St.  Rep.  678,  41 
8^  E.  297. 
As  the  assertion  of  the  right  to  route  by 


the  initial  carrier  contrary  to  the  wishes 
of  the  shipper  is  not  "something  done  or 
omitted  to  be  done  in  violation  of  the  pro- 
visions" of  the  interstate  condmerce  act,  or 
any  law  cognizable  by  the  Commission,  the 
Commission  had  no  authority  to  make  the 
order  in  question,  since  its  power  and  juris- 
diction is  confined  to  investigations  con- 
cerning something  done  or  omitted  to  be 
done  in  violation  of  the  provisions  of  that 
law. 

Wannan  v.  Scottish  C.  R.  Co.  1  Nev.  & 
MacN.  (Railway  &  Canal  Traffic  Cases), 
237;  Bennett  v.  Manchester,  8.  d  L.  R.  Co, 
1  Railway  &  Canal  TraflSc  Cases,  288,  6  C. 
B.  N.  S.  707. 

Agreements  between  connecting  carriers 
concerning  the  making  of  joint  rates  and 
conditions  applicable  thereto  are  purely 
matters  of  voluntary  agreement  between 
such  carriers. 

Kentucky  d  I.  Bridge  Co.  v.  Louisville  d 
N.  R.  Co.  2  L.R.A.  289,  2  Inters.  Com.  Rep. 
351,  37  Fed.  629;  4  Elliott,  Railroads,  § 
1685;  Little  Rock  d  M.  R.  Co.  v.  St.  Louis, 
I.  M.  d  8.  R.  Co.  4  Inters.  Com.  Rep.  537, 
59  Fed.  400,  26  L.R.A.  192,  4  Inters.  Com. 
Rep.  854,  11  C.  C.  A.  417,  27  U.  S.  App. 
380,  63  Fed.  775;  Oregon  Short  Line  d  U. 
N.  R.  Co.  V.  Northern  P.  R.  Co.  4  Inters. 
Com.  Rep.  249„  51  Fed.  465,  Affirmed  in  4 
Inters.  Com.  Rep.  718,  9  C.  C.  A.  409,  15  U. 
S.  App.  479,  61  Fed.  158;  St.  Louis  Drayage 
Co.  V.  Louismlle  d  N.  R.  Co.  5  Inters.  Com. 
Rep.  137,  65  Fed.  39 ;  Prescott  d  A,  O.  R. 
Co.  V.  Atchison,  T.  d  8.  F.  R.  Co.  73  Fed. 
438 ;  Oulf,  C.  d  8.  F.  R.  Co.  v.  Miami  8.  8. 
Co.  30  C.  C.  A.  142,  52  U.  S.  App.  732,  86 
Fed.  407;  Louisville  d  N.  R.  Co.  v.  West 
CocCst  Naval  Stores  Co.  198  U.  S.  497,  498, 
49  L.  ed.  1140,  1141,  25  Sup.  Ct.  Rep.  745; 
Little  Rock  d  M.  R.  Co.  v.  St.  Louis,  I.  M, 
d  8.  R.  Co.  2  Inters.  Com.  Rep.  763,  41  Fed. 
559. 

Beyond  the  requirement  that  such  agree- 
ments or  tariffs  shall  be  filed  with  the  Com- 
mission, and  the  tariffs  may  be  required  to 
be  published,  as  the  Commission  may  de- 
termine, they  are  not  subject  to  any  regula- 
tion or  control  by  the  Commission;  nor  are 
they  otherwise  affected  by  any  provision  of 
the  interstate  commerce  act.  No  pro- 
vision in  that  law  forbids  or  makes  unlaw- 
ful the  routing  provision  which  was  imposed 
by  the  initial  carriers  as  a  condition  of  their 
making  or  entering  into  the  joint  rate  in 
question. 

Interstate  Commerce  Commission  v.  Cin- 
cinnati, N.  0.  d  T.  P.  R.  Co.  167  U.  S.  504- 
506,  42  L.  ed.  254-256,  17  Sup.  Ct.  Rep. 
896;  Cincinnati,  N,  0.  d  T.  P.  R.  Co.  ▼. 
Interstate  Commerce  Commisison,  162  U.  8. 
197,  40  L.  ed.  939,  5  Inters.  Com.  Rep.  391, 
16  Sup.  Ct.  Rep.  700;   Nicholson  ▼.  Oreat 
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Western  R.  Co,  7  C.  B.  N.  S.  765;  1  Nev. 

6  MacM.  149;  Interstate  Commeroe  Com- 
mission V.  Alabama  Midland  R.  Co.  21  C. 
C.  A.  51,  5  Inters.  CJom.  Rep.  686,  41  U. 
S.  App.  453,  74  Fed.  723;  Interstate  Com- 
merce Commission  v.  Western  d  A,  R.  Co. 
36  C.  C.  A.  217,  93  Fed.  91;  Interstate 
Commerce  Commission  v.  Western  de  A.  R. 
Co.  4  Inters.  Com.  Rep.  120,  88  Fed.  196. 

Neither  the  Commission  nor  the  court 
could  make  a  different  agreement  or  con- 
tract for  these  carriers  than  the  one  made 
by  such  carriers,  and  the  attempt  of  the 
Commission  to  keep  in  force  the  joint  rate, 
and  strike  out  the  condition  or  consider- 
ation therefor,  would  be  equivalent  to  mak- 
ing a  new  agreement  for  the  parties  which 
they  did  not  desire  to  make. 

Little  Rock  d  M.  R,  Co.  v.  8t.  Louis  8. 
W,  R.  Co.  26  L.R.A.  192,  4  Inters.  Com. 
Rep.  854,  11  C.  C.  A.  417,  27  U.  S.  App.  380, 
63  Fed.  779;  Southern  P.  Co.  v.  Colorado 
Fuel  d  Iron  Co.  42  C.  C.  A.  12,  101  Fed. 
779;  Little  Rook  d  M.  R.  Co.  v.  8t.  Louis, 
I.  M.  d  8.  R.  Co.  supra;  Pullman's  Palace 
Oar  Co.  T.  Missouri  P.  R.  Co.  115  U.  S.  587, 
29  L.  ed.  499,  6  ^p.  Ct.  Rep.  194;  Atchison, 
T.  d  8.  F.  R.  Co.  V.  Denver  d  N.  O.  R.  Co. 
110  U.  8.  682,  683,  28  L.  ed.  297,  14  ^p. 
Ct.  Rep.  185;  Ewpress  Cases,  117  U.  S.  1, 
29,  29  L.  ed.  791,  803,  6  Sup.  Ct.  Rep.  542, 
628. 

Any  restriction  upon  the  supposed  right 
of  the  shipper  to  divert  his  shipment  while 
in  transit  would  not  be  in  violation  of  the 
interstate  commerce  law.  The  privilege  of 
diverting  this  traffic,  as  practised  by  the 
shippers  thereof,  was  merely  a  concession 
granted  by  the  carriers,  to  which  the  ship- 
pers were  not  entitled  as  a  matter  of  right. 

Pinniw  v.  Charlotte  d  8.  C.  R.  Co.  66  N. 
C.  34 ;  Ellis  v.  Willard,  9  N.  Y.  529 ;  Violett 
V.  Settinius,  5  Cranch,  C.  C.  559,  Fed.  Cas. 
No.  16,953;  Braithwaite  v.  Aiken,  1  N.  D. 
455,  48  N.  W.  354;  Hutchinson,  Carr.  2d 
ed.  §  444a. 

The  initial  carriers  should  have  the  right 
to  route  under  the  joint  tariffs  or  joint 
through  rates.  The  condition  in  question 
was  lawful  and  valid  and  facilitated  trans- 
portation. 

Post  V.  Southern  R.  Co.  103  Tenn.  220, 
65  L.R  A.  481,  52  S.  W.  301. 

Section  5  of  the  interstate  commerce  act 
does  not  prohibit  a  mere  division  of  traffic 
between  connecting  lines,  even  if  com- 
petitive. It  only  concerns  agreements  for 
a  division  of  receipts  or  earnings,  which  are 
to  be  combined  or  pooled  and  afterwards 
distributed  upon  an  agreed  proportion  or 
ratio. 

United  States  v.  Trans- Missouri  Freight 
Asso.  24  L.R.A.  73,  4  Inters.  Com.  Rep.  443, 

7  C.  C.  A.  15,  19  U.  S.  App.  36,  68  Fed.  66. 
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The  word  "freights"  in  §  5  has  a  mean- 
ing akin  to  "earnings"  as  it  is  used  in  the 
same  connection. 

4  Words  &  Phrases  Judicially  Defined, 
pp.  2973-2976;  3  Kent,  Com.  12th  ed.  p. 
219;  The  Main  v.  Williams,  152  U.  S.  129, 
38  L.  ed.  383,  14  Sup.  Ct.  Rep.  486;  dies 
V.  The  Cynthia,  1  Pet.  Adm.  203,  Fed.  Cas. 
No.  6,424;  Poland  v.  The  Spartan,  1  Ware, 
130,  Fed.  Cas.  No.  11,246;  Lord  v.  Neptune 
Ins.  Co.  10  Gray,  112;  Schenley's  Appeal,^ 
70  ,Pa.  101 ;  EadUy  v.  Perks,  L.  R.  1  Q.  B. 
465;  Lewis's  Sutherland,  Stat.  Constr.  \\ 
414-416;  Holman's  Appeal,  106  Pa.  502; 
Newport  Neu)s  d  M.  Valley  Co.  v.  United 
States,  9  C.  C.  A.  679,  22  tJ.  S.  App.  146, 
61  Fed.  488. 

To  justify  a  finding  of  undue  preference 
either  as  between  shippers  or  traffic  it 
nrust  be  shown  that  they  come  in  compe- 
tition with  each  other  so  that  injury  re- 
sults to  the  one  by  reason  of  the  preference 
given  the  other. 

Interstate  Commerce  Commission  v. 
Baltimore  d  0.  R.  Co.  3  Inters.  Com.  Rep. 
192,  43  Fed.  37;  United  States  v.  Chicago  d 
N.  W.  R.  Co.  62  C.  C.  A.  466,  127  Fed.  786 ; 
Hozier  v.  Caledonian  R.  Co,  1  Nev.  k  MacN. 
27;  Interstate  Commerce  Commission  v. 
Baltimore  d  0.  R.  Co,  146  U.  S.  282-284, 
36  L.  ed.  706,  706,  4  Inters.  Com.  Rep.  92, 
12  Sup.  Ct.  Rep.  844;  Nicholson  v.  Great 
Western  R.  Co.  1  Nev.  &  MacN.  150;  Lees, 
Lancashire,  R.  Co.  1  Nev.  &  MacN.  352; 
Nicholson  V.  Great  Western  R.  Co.  1  Nev. 
k  MacN.  121;  Phipps  v.  London  d  N.  W. 
R.  Co,  [1892]  2  Q.  B.  236. 

As  the  initial  carrier,  by  making  a  joint 
rate  wMch,  under  the  law,  it  could  not  be 
compelled  to  make,  affords  the  shipper  a 
concession,  it  has  the  right  to  stipulate  for 
the  consideration  or  condition  upon  which 
such  joint  rate  shall  be  offered;  and  in 
imposing  this  condition  it  does  not  give 
itself  an  unjust  advantage  or  subject  the 
shippers  of  this  traffic  to  an  undue  disad- 
vantage. It  is  identical  with  a  case  in 
which  the  carrier  affords  to  the  shipper 
rates  for  carriage  at  "owner's  risk"  much 
Tess  than  rates  applicable  to  carriage  at 
"carrier's  risk." 

Mannheim  Ins,  Co.  v.  Erie  d  W.  Transp. 
Co.  72  Minn.  357,  75  N.  W.  602;  Post  y. 
Southern  R.  Co.  supra. 

The  joint  through  rate  is  applicable 
where  the  carrier  exercises  the  right  to 
route.  The  sum  of  the  locals  is  the  through 
rate  applicable  where  the  shipper  exer- 
cises the  right  to  route. 

Didcot  R.  Co.  V.  Great  Western  R.  Co.  10 
Railway  &  Canal  Traffic  Cases,  5. 

In  this  proceeding  the  Federal  courts 
have  no  power  or  authority  to  make  another 
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or  different  order  than  that  made  by  the 
Commission,  or  to  modify  the  one  made. 

Interttate  Commerce  Commission  t. 
LtmisviUe  di  N.  R.  Co.  73  Fed.  409 ;  Inter- 
tUte  Commerce  Commission  v.  Delaware, 
LdW.R,  Co.  5  Inters.  Com.  Kep.  146,  64 
Fed.  723;  Detroit,  G.  H.  d  M.  R,  Co.  v. 
Interstate  Commerce  Commission,  21  C.  C. 
A.  103,  43  U.  S.  App.  308,  74  Fed.  803; 
Farmers'  Loan  d  T.  Co.  ▼.  Northern  P.  R. 
Co.  83  Fed.  249;  Interstate  Commerce  Com- 
mtmon  v.  Western  New  York  d  P.  B.  Co. 
82  Fed.  192. 

Mr.  L.  A.  SlMTer  argued  the  cause  and 
fled  a  brief  for  appellee: 
Competition  is  favored  by  the  laws. 
East  Tennessee,  V.  d  O.  R.  Co.  v.  Inter- 
state  Commerce  Commission,  39  C.  C.  A. 
413,  99  Fed.  61;  United  States  ▼.  Trans- 
Missouri  Freight  Asso.  166  U,  S.  339,  341, 
41  L  cd.  1027,  1028,  17  Sup.  Ct.  Rep.  540. 

Defendants  concede  to  the  shipper  the 
a^t  to  select  the  route  on  condition  of  his 
paying  a  higher  rate  (the  sum  of  the 
looils)    for  the  privilege. 

The  exaction  of  the  sum  of  the  locals  as 
a  through  rate  results  in  an  unreasonable 
or  excessive  rate. 

King  V.  New  York,  N.  E.  d  H.  R.  Co.  3 
Inters.  Cora.  Rep.  272;  Augusta  Southern 
R.  Co.  V-  WHghtsville  d  T.  R.  Co.  74  Fed. 
627;  Minneapolis  d  St.  L.  R.  Co.  v.  Minne- 
sota, 186  U.  S.  262,  46  L.  ed.  1156,  22 
Sup.  Ct.  Rep.  900 ;  Chicago,  M.  d  St.  P.  R. 
Co.  V.  Tompkins,  176  U.  S.  167,  44  L.  ed. 
417,  20  Sup.  Ot.  Rep.  336. 

Jfr.  Josepli  H.  Gall  also  argued  the 
cause  and  filed  a  brief  for  appellee: 

The  rule  and  practice  of  defendants  re- 
•erring  absolute  control  of  routing,  as 
found  by  the  Commission,  is,  as  matter  of 
Itw,  in  violation  of  §  6  of  the  commerce 
ift,  providing  for  joint  tariffs  over  connect 
ing  railroads  showing  "continuous  lines  of 
routes,"  and  prohibiting  a  greater  charge 
than  tariff  rates  for  shipments  over  such 
lines. 

Cincinnati,  .V.  0.  d  T.  P.  R.  Co.  v.  Inter- 
itaie  Commerce  Commission,  162  U.  S.  184, 
192,  40  L.  ed.  935,  938,  5  Inters.  Com.  Rep. 
391,  16  Sup.  Ct.  Rep.  700;  Minneapolis  d 
8U  L.  R.  Co.  v.  Minnesota,  186  U.  S.  263, 
m.  46  L.  ed-  1156,  22  Sup.  Ct.  Rep.  900. 

The  provisions  of  §  5  of  the  interstate 
commerce  act  and  of  §  7  of  the  Sherman 
astitmst  act  both  relate  to  the  regulation  of 
interstate  commerce, — a  subject  within  the 
pienary  power  of  Congress  under  the  Con- 
ititution. 

They  both  prohibit  combinations  and 
•greements  between  individuals  or  corpo- 
utions  which  have  for  their  object  the 
*^iDg  of  competition  and  obatrucUon  of  | 
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interstate  conmierce  by  simultaneous  action 
between  competing  lines. 

Section  5  of  the  interstate  commerce  act 
IS  expressly  leveled  against  railroad  cor- 
porations engaged  in  interstate  commerce, 
while  S  7  of  the  Sherman  antitrust  act  in- 
cludes all  persons,  and  it  has  been  held  to 
include  railways  engaged  in  interstate 
commerce. 

United  States  v.  Trans- Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Joint  Traf- 
fic Asso.  171  U.  S.  505,  578,  43  L.  ed.  259, 
290,  19  Sup.  Ct.  Rep.  25;  Addyston  Pipe  d 
Steel  Co.  V.  United  States,  175  U.  S.  211, 
248,  44  L.  ed.  136,  150,  20  Sup.  Ct.  Rep. 
96;  W.  W.  Montague  d  Co.  v.  Lowry,  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep. 
307 ;  Swift  d  Co.  v.  United  States,  196  U.  S. 
375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276; 
Interstate  Commerce  Commission  v.  Baird, 
194  U.  S.  25,  47,  48  L.  ed.  860,  870,  24 
Sup.  Ct.  Rep.  563. 

These  acts,  being  in  pari  materia,  by  a 
settled  rule  of  construction  are  to  be  con- 
sidered together  and  read  as  a  single  act, 
the  latter  being  amendatory  of  the  first. 

Cheio  Heong  v.  United  States,  112  U.  8. 
536,  28  L.  ed.  770,  5  Sup.  Ct.  Rep.  255; 
Chicago,  M.  d  St.  P.  R.  Co.  v.  United 
States,  127  U.  S.  406,  32  L.  ed.  180,  8  Sup. 
Ct.  Rep.  1194;  District  of  Columbia  v. 
Button,  143  U.  S.  18,  36  L;  ed.  60,  12  Sup. 
Ct.  Rep.   369. 

Whatever  the  method  employed,  if  the 
defendant  railways — they  being  different 
and  competing  lines — have  actually  ac- 
complished, or  have  agreed  or  combined  to 
accomplish,  by .  the  routing  rule,  a  pool  of 
freights  or  a  division  of  the  aggregate  or 
net  proceeds  of  the  earnings,  they  clearly 
have  violated  the  statute. 

Tift  V.  Southern  R.  Co.  138  Fed.  753. 

Statutes  intended  to  prevent  fraud  and 
wrong,  although  containing  penni  pro- 
visions, are  to  be  construed  liberally  in 
favor  of  the  public. 

Taylor  v.  United  States,  3  How.  197,  210, 
11  L.  ed.  559,  564;  Smythe  v.  Fiske,  23 
Wall.  374,  380,  23  L.  ed.  47,  49;  United 
States  V.  Stotcell,  133  U.  S.  1,  12,  33  L.  ed. 
655,  558,  10  Sup.  Ct.  Rep.  244. 

Franchises,  privileges,  and  powers  claimed 
under  authority  of  the  state  or  nation  are 
to  be  construed  in  favor  of  the  public,  and 
against  the  grantee,  and  nothing  will  be 
deemed  to  have  been  passed  or  taken  against 
the  public  upon  any  implication,  and  all 
doubts  and  ambiguities  are  to  be  construed 
favorably  to  the  government. 

Dubuque  d  P.  R.  Co.  v.  Litchfield,  23 
How.  83,  88,  16  L.  ed.  507,  509;  Leaven- 
worth, L.  d  O.  R.  Co.  V.  United  States,  92 
U.  S.  733,  740,  23  L.  ed.  634,  637 ;  Coosaw 
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Min.  Co.  V.  South  Carolina,  144  U.  S.  560, 
562,  30  L.  ed.  537,  642,  12  Sup.  Ct.  Rep. 
689;  HoUjoke  Water  Power  Co,  v.  Lyman, 
15  Wall.  500,  612,  21  L.  ed.  133,  137;  8li- 
dell  V.  Orandjean,  111  U.  S.  412,  437,  28  L. 
ed.  321,  329,  4  Sup.  Ct.  Rep.  475;  Long 
Island  Water  Supply  Co.  v.  Brooklyn,  166 
U.  S.  685,  696,  41  L.  ed.  1165,  1168,  17  Sup. 
Ct.  Rep.  718. 

Bill  of  complaint  shows  discrimination  by 
defendant  carriers  forbidden  by  supplemen- 
tary act  of  February  19,  1903.  This  suit  is 
maintainable  independently  of  any  report 
by  Commission. 

Miaaouri  P.  R.  Co.  v.  United  States,  189 
U.  S,  274,  284,  47  L.  ed.  811,  814,  23  Sup. 
Ct.  Rep.  607. 

Mr.  Justice  Peokham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Although  there  are  separate  proceedings 
in  these  various  cases,  the  question  arising 
in  all  is  identical,  and  the  cases  will  here- 
after be  spoken  of  as  if  there  were  but  one 
proceeding  before  the  court.  The  single 
question  presented  is.  Has  the  carrier  that 
takes  the  fruit  from  the  shipper  in  Cali- 
fornia the  right,  under  the  facts  herein, 
to  insist  upon  the  rule  permitting  such  car- 
rier to  route  the  freight  at  the  time  it  is 
received  from  the  shipper? 

The    Commission    has    decided    that    the 
carrier  has  not  the  right,  and  that  the  rule 
denies  to  shippers  the  use  of  their  trans- 
portation   facilities,    which    such    shippers 
are  entitled  to,  and  that,  in  its  application 
by  the  initial  carriers  to  the  fruit  traffic, 
the  shippers  are  subjected  to  undue,  unjust, 
and  unreasonable  prejudice  and  disadvan- 
tage, and  the  carriers  are  given  an  undue 
and  unreasonable  preference  and  advantage. 
[651]  *If  this  be  the  necessary  effect  of  the  rule, 
.  it  may  be  assumed  to  be  a  violation  of  { 
3  of  the  interstate  commerce  act,  and  the 
Commission,  therefore,  rightly  ordered  the 
carriers  to  desist  from  observing  it. 

By  S  16  of  the  act,  the  circuit  court  is 
given  authority  to  enforce  ''any  lawful  ord^r 
or  requirement  of  the  Commission."  If  the 
order  be  not  a  lawful  one,  the  court  is  with- 
out power  to  enforce  it.  Whether  or  not 
such  order  was  lawful  is  the  matter  to  be 
determined. 

The  Commission  does  not  find  that  any 
contract  existed  between  the  initial  carrier 
and  its  Eastern  connections  to  bill  the  fruit 
according  to  certain  proportions  among  the 
connecting  railroads.  The  Commission 
said: 

"The  situation  warrants  the  inference, 
however,  that  these  two  initial  carriers  or 
systems,  connecting  with  other  carriers  at 
various  points,  and  they,  in  turn,  connect- 
50S 


ing  with  numerous  other  carriers,  as  shown 
by  the  tariff,  are  able,  by  acting  in  concert, 
and  routing  SiS  they  see  fit,  to  only  send 
traffic  over  the  roads  of  such  carriers  as 
fulfilled  an  agreement  to  refrain  from  mak- 
ing any  rate  concession  to  the  shippers,  and 
some  influence  of  like  character  could  doubt- 
less be  exerted  by  them  upon  the  car  lines 
which  are  also  hereinafter  referred  to." 

Such  statement  simply  shows  that  if 
any  Eastern  railroad  with  which  an  agree- 
ment for  joint  through  rates  existed  should 
give  rebates  on  the  joint  through  rate  tar- 
iff, thus  carrying  freight  below  the  rates 
agreed  upon  as  the  through  rate  tariff,  that 
road  would  not  get  the   freight. 

We  see  nothing  in  the  initial  carrier  en- 
deavoring to  maintain  the  rates  agreed  up- 
on as  a  through  rate  tariff,  and  thereby 
preventing  the  paying  of  rebates,  which  in 
itself  is  a  violation  of  the  act.  The  act 
especially  prohibits,  in  the  6th  section,  any 
alteration  of  the  rates  agreed  upon^  in 
favor  of  any  person  or  persons.  There  is 
no  finding  that  there  has  in  fact,  as  a  re- 
sult of  the  rule,  been  any  discrimination  or 
unjust  action  as  between  the  initial  car- 
riers and  the  shippers  themselves,  and  there 
is  no  evidence  that  any  was  ever  practised. 

*In  the  examination  of  the  rule  it  is  well  [558] 
to  bear  in  mind  the  situation  of  the  com- 
panies and  the  business  at  the  time  of  its 
adoption.  It  is  fully  set  forth  in  the  fore- 
going statement  of  facts.  The  payment  of 
the  rebates  was  a  shame,  and  was  in  truth 
unsatisfactory  to  all  the  railroads,  besides 
being  plainly  a  violation  of  the  commerce 
act. 

We  think  there  is  nothing  in  the  act  which 
clearly  prohibits  the  roads  from  adopting 
the  rule  in  question.  The  decision  turns 
upon  the  construction  of  a  statute  which 
at  least  does  not  in  terms  prohibit. 

In  cases  such  as  this  a  court  is  bound 
to  consider  the  bearing  of  the  result  of 
either  construction  upon  the  general  pur- 
poses of  the  act.  In  enacting  the  commerce 
act  this  court  has  stated  that  the  object 
of  Congress  was  to  facilitate  and  promote 
commerce  by  the  adoption  of  regulations 
to  make  charges  for  transportation  just  and 
reasonable,  and  to  forbid  undue  and  unrea- 
sonable preferences  or  discriminations. 
Texas  d  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  40  L.  ed.  940, 
5  Inters.  Com.  Rep.  406,  16  Sup.  Ct.  Rep. 
666. 

The  importance  of  the  rule  in  this  case, 
so  far  as  the  shipper  is  concerned,  is  not 
so  great  as  is  its  importance  to  the  rail- 
roads in  preventing  rebates.  If  the  right 
of  routing  be  looked  at  alone,  without  any 
connection  with  the  claimed  right  of  divert- 
ing the  freight,  the  rule  itself  would  be  gen- 
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erally  of  little  importance  to  the  shipper. 
In  all  probability  the  freight  gets  to  its 
destination  when  routed  by  the  carrier  as 
early  as  if  routed  by  the  shipper,  and  in  that 
event  tiie  particular  route  taken  is  not 
very  important  to  the  latter.  The  evidence 
before  the  circuit  court  shows  that  the 
routing,  when  done  by  the  carrier,  was  fair- 
ly apportioned  among  the  Eastern  connecr 
tkms,  having  an  eye  to  good  service  and  ex- 
pedition, and  the  roads  that  the  routing 
was  done  over  were  the  best  roads  in  the 
country;  the  roads  that  have  been  elimi- 
nated were  the  roundabout  roads;  there 
were  no  roads  that  were  insolvent,  so  far  as 
known  by  the  witnesses.  Now,  as  the  fact 
appears  that  the  actual  routing  is  generally 
npuceded  the  shipper,  and  also  his  request 
for  a  diversion  allowed,  there  is  nothing  in 
8]  the  mere  *right  of  routing  by  the  compa- 
nies, separate  from  other  facts,  of  which  the 
shipper  can  properly  complain.  Th^  Com- 
mission says  it  does  not  distinctly  appear 
in  testimony  that  a  delivery  by  a  particular 
terminal  road  has  been  denied  in  any  par- 
ticular case,  yet  the  manifest  evil  results 
of  an  arbitrary  application  of  the  rule  must 
be  considered  in  determining  its  legality. 
If  there  is  no  such  arbitrary  application, 
ve  do  not  agree  that  the  rule  itself  is  to 
be  held  illegal  because  a  violation  of  the  act 
may  be  committed,  while  the  evidence  is 
that  none  in  fact  was  committed.  It  does 
appear  that  the  mere  existence  of  the  right 
to  route  on  the  part  of  the  company  has 
ended  the  practice  of  rebating.  But  the 
opportunity  to  obtain  rebates  on  the  part 
of  the  shipper  is  surely  not  a  ground  for 
action  by  the  Commission  or  by  the  court. 
Of  course,  if,  in  attempting  to  cut  off  re- 
hates,  there  is  a  violation  of  the  act,  the 
act  must  be  followed,  and  that  means  of 
prohibiting  them  must  be  abandoned. 
Courts  may  well  look  with  some  degree  of 
care  before  so  construing  a  statute  which 
eonfessedly  does  not  in  terms  so  provide,  as 
to  prohibit  such  a  rule  on  the  ground  that 
it  would  be  a  violation  of  the  statute.  We 
are  of  opinion  that  the  rule  is  not  a  viola- 
tion thereof. 

It  is  conceded  that  the  different  railroads 
forming  a  continuous  line  of  road  are  free 
to  adopt  or  refuse  to  adopt  joint  through 
tariff  rates.  The  commerce  act  recognizes 
sQcb  right,  and  provides  for  the  filing,  with 
the  Commission,  of  the  through  tariff  rates, 
u  agreed  upon  between  the  companies. 
The  whole  question  of  joint  through  tariff 
rates,  under  the  provisions  of  the  act,  is 
one  of  agreement  between  the  companies 
iod  they  may,  or  may  not,  enter  into  it,  as 
thejr  may  think  their  interests  demand. 
And  it  is  equally  plain  that  an  initial  car- 
rier may  agree  upon  joint  through  rates  I 
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I  with  one  or  several  connecting  carriers, 
who,  between  each  other,  might  be  regard- 
ed as  competing  roads. 

It  is  also  undoubted  that  the  common  car- 
rier need  not  contract  to  carry  beyond  its 
own  line,  but  may  there  deliver  to  the  next 
succeeding  carrier,  and  thus  end  its  respon- 
sibility>  *and  charge  its  local  rate  for  the[554] 
transportation.  If  it  agree  to  transport  be- 
yond its  own  line,  it  may  do  so  by  such 
lines  as  it  chooses.  Atchison,  T.  d  8,  F, 
R.  Co.  V.  Denver  de  N,  0,  R.  Co,  110  U.  S. 
667,  28  L.  ed.  291,  4  Sup.  Ct.  Rep.  185; 
Louisville  de  N.  R.  Co.  v.  West  Coast  Naval 
Stores  Co.  198  U.  S.  483,  49  L.  ed.  1135, 
25  Sup.  Ct.  Rep.  745.  This  right  has  not 
been  held  to  depend  upon  whether  the  origi- 
nal carrier  agreed  to  be  liable  for  the  de- 
fault of  the  connecting  carrier  after  the 
goods  are  delivered  to  such  connecting  car- 
rier. As  the  carrier  is  not  bound  to  make 
a  through  contract,  it  can  do  so  upon  such 
terms  as  it  may  agree  upon;  at  least,  so 
long  as  they  are  reasonable  and  do  not  other- 
wise violate  the  law.  In  this  case,  the 
initial  carrier  guarantees  the  through  rate, 
but  only  on  condition  that  it  has  the  rout- 
ing. It  was  stated  by  the  late  Mr.  Justice 
Jackson  of  this  court,  when  circuit  judge, 
in  the  case  of  Interstate  Commerce  Com- 
mission V.  Baltimore  d  0.  R.  Co.  3  Inters. 
Com.  Rep.  192,  43  Fed.  37,  as  follows: 

"Subject  to  the  two  leading  prohibitions 
that  their  charges  shall  not  be  unjust  and 
unreasonable,  and  that  they  shall  not  un- 
justly discriminate,  so  as  to  give  undue  pref- 
erence or  advantage,  or  subject  to  imdue 
prejudice  or  disadvantage  persons  or  traffic 
similarly  circumstanced,  .the  act  to  regulate 
commerce  leaves  common  carriers  as  they 
were  at  common  law,  free  to  make  spe- 
cial contracts  looking  to  the  increase  of  their 
business,  to  classify  their  traffic,  to  adjust 
and  apportion  their  rates  so  as  to  meet  the 
necessities  of  commerce,  and  generally  to 
manage  their  important  interests  upon  the 
same  principles  which  are  recognized  as 
sound,  and  adopted  in  other  trades  and  pur- 
suits." 

This  statement  was  approved  by  this 
court  in  Cincinnati,  N.  0.  d  T.  P.  R.  Co,  v. 
Interstate  Commerce  Commission,  162  U.  S. 
184-197,  40  L.  ed.  935,  939,  5  Inters.  Com. 
Rep.  391,  16  Sup.  Ct.  Rep.  700. 

Having  this  right  to  agree  on  a  joint 
through  tariff  on  terms  mutually  satisfac- 
tory, we  cannot  find  anything  in  the  com- 
merce act  which  forbids  the  agreement  with 
such  a  condition  therein  as  to  routing. 
It  is  said  that  the  6th  section,  properly 
construed,  prohibits  such  condition.  We 
confess  our  inability  to  find  anything  in 
that  section  which  does  so. 
*The  fact  that  the  rate,  when  agreed  up- [666] 
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on,  must  be  filed  with  the  Commission,  and 
made  public  by  the  common  carriers  when 
directed  by  the  Commission,  does  not  pre- 
vent the  adoption  of  an  agreement  for  a 
through  rate  tariff  with  the  condition  as 
stated.  Nor  does  the  provision  granting 
power  to  the  Commission  to  prescribe  forms 
of  schedules  of  rates,  as  provided  for  in  the 
6th  section,  have  any  such  effect.  Where 
there  is  an  agreed  through  rate  tariff,  and 
as  part  of  such  agreement,  which  is  joined 
in  by  several  railroads,  the  right  to  route 
cars  is  reserved  to  the  .initial  carrier,  we 
do  not  think  that  the  shipper,  by  virtue  of 
the  6th  section,  has  the  right  to  ignore  the 
condition  which  is  part  of  the  agreem^it 
under  which  the  through  rate  is  made  and 
is  guaranteed. 

We  cannot  see  that  the  rule  violates  the 
3d  section  of  the  act.  All  the  facts  referred 
to  by  the  Commission  are  nothing  but  state- 
ments as  to  how,  under  such  a  rule,  there 
might  occur  a  violation  of  that  section,  but 
we  find  nothing  in  the  facts  .stated  by  the 
Commission,  showing  that  such  violation 
had  occurred.  In  truth,  the  companies 
did  not  always  even  enforce  the  rule;  still 
loss  (Vu]  they  discriminate*  against  shippers 
or  in  favor  of  carriers.  On  the  contrary, 
the  Commission  stated  that  "while  the  ini- 
tial carriers  do  not  always  route  as  request- 
ed by  the  shippers,  they  generally  comply 
with  their  request."  The  mere  failure  to 
do  so  does  not,  however,  prove  a  violation 
of  the  section. 

The  right  to  route  is  also  complained  of 
because  the  rule  confined  it  to  the  fruit 
business,  and  therefore  it  was,  as  contend- 
ed, a  discrimination  against  those  engaged 
in  it  or  against  the  traffic  itself.  The 
transportation  of  this  fruit  is  a  special 
business;  large  interests  are  involved  in  it, 
and  particular  pains  are  taken  to  transport 
it  as  speedily  as  possible.  With  regard  to 
all  other  freight  it  has  substantially  noth- 
ing in  common.  The  cases  are  wholly  un- 
like, and  there  has  been  no  proof  or  com- 
plaint as  to  rebates  being  given  in  connec- 
tion with  other  freight,  and  the  witnesses 
for  the  railroad  state  if  there  were  any  evi- 
<  I  once  or  complaint  of  such  rebates,  the 
[656]  same  rule  as  to  'routing  would  be 
immediately     adopted.  As     has      been 

said,  there  is  no  pretense  of  discrimi- 
nation under  this  rule  between  the  shippers 
of  freight  themselves,  rhere  seems  to  bp 
unanimous  agreement  that  all  shippers  are 
treated  alike  and  are  granted  the  same 
privileges,  and  the  routing  is  generally  ac- 
corded them.  It  is  the  power  to  route, 
which  rests  with  the  initial  carrier,  that 
really  takes  away  the  motive  for  a  rebate 
in  the  manner  indicated,  and,  therefore,  the 
granting  of  the  request  of  the  shipper  as 
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to  a  particular  route  may  be,  and  is, 
erally   conceded   without   danger   that   th* 
rebate    business    may    be    again    practised. 

The  important  facts  that  control  th« 
situation  are  that  the  carrier  need  not  agree 
to  carry  beyond  its  own  road,  and  may 
agree  upon  joint  through  tariff  rates  or 
not,  as  seems  best  for  its  own 
Having  these  rights  of  contract,  the 
may  make  such  terms  as  it  pleases ;  at  leAst, 
so  long  as  they  are  reasonable  and  do  not 
otherwise  violate  the  law.  We  think  tl^ 
routing  rule  is  not  unreasonable  under  th* 
facts  herein,  and  that  it  does  not  riolat* 
the  3d  section  of  the  act. 

Because  opportunities  for  the  violation  of 
the  act  may  occur  by  reason  of  the  role 
is  no  ground  for  holding,  as  a  matter  of 
law,  that  violations  must  occur,  and  that 
the  rule  itself  is  therefore  illegal.  We  are, 
consequently,  unable  to  concur  in  the  view 
taken  by  the  Commission  that  the  rule 
violates  the  3d  section  of  the  act. 

Upon  the  proceeding  before  the  eireiut 
court,  that  court  did  not  pass  upon  the 
question  decided  by  the  Commission,  but 
held  that  the  routing  rule  agreed  to  between 
the  initial  carrier  and  the  various  Eastern 
companies,  and  forming  a  part  of  the  sub- 
sequent joint  through  tariffs  which  were 
filed  with  the  Commission,  was  in  itself  a 
contract  or  combination  for  the  pooling  of 
freights. 

The  defendants  objected  that  the  circuit 
court  had  no  authority  to  decree  the  en- 
forcement of  the  order  upon  any  other 
ground  than  that  taken  by  the  Commission 
itself.  We  think  that  the  court  wa^s  m-* 
confined  to  those  grounds,  and  if  it  'found [9 
the  rule  was,  in  itself,  for  any  reason  ill**- 
gal  as  a  violation  of  the  act,  the  order 
might  be  valid  and  be  a  lawful  order,  al- 
though the  Commission  gave  a  wron?  rea- 
son for  making  it.  If  it  held  the  Title  to 
be  a  violation  of  one  section,  the  ordtr  to 
desist  might  be  valid  if,  instead  of  the  sec- 
tion named  by  the  Commission,  the  court 
should  find  that  the  rule  was  a  violatioa 
of  another  section  of  the  act.  All  the  fmeU 
being  brought  out  before  the  Commissioa 
or  the  court,  the  court  could  decide  whether 
the  order  was  a  lawful  one,  without  beiof 
confined  to  the  reasons  stated  bv  the  Com- 
mission.  We  therefore  look  to  see  the 
ground  taken  by  the  circuit  court. 

That  court  found  that  the  rule  was 
adopted  to  uphold  their  published  ratal ; 
or,  in  other  words,  to  maintain  the  rates 
on  the  joint  through  tariff.  Althoo^ 
under  the  previous  through  rate  tariff, 
these  rates  had  been  secretly  cut  by  tW 
Eastern  connections  of  the  initial  earrien. 
yet,  when  the  routing  rule  was  agreed  to  as 
part  of  the  through  rate  tariff,  thcee  rr- 
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bites  ceased.    Henoe,    as    the    court    said, 
the  purpose  of  the  rule  was  undoubtedly  to 
maintam  the  through  rate  tariff,  and  that 
it  was  effectual.     But  the  court  held,  as 
a  result,  that  this  routing  provision,  being 
part  of  the  through  rate  tariff  agreed  to 
br  the  various  Eastern  roads,  made  a  con- 
tract  among  those   roads   for  the   pooling 
of  freights  on  competing  railroads  within 
the  meaning  of   {  5  of  the  commerce  act. 
It  held  that  it  was  not  necessary,  in  order 
to  form  a  pool,  in  violation  of  that  section, 
that  the  contract  or  agreement  should  fix 
the  percentages  of  freight  the  several  rail- 
roads were   to    receive,   or   that   the   rail- 
roads should  know  in  advance  what  the  per- 
eentages  should  be;   that  it  was  sufficient 
to  constitute  a  pool  if  the  contract  or  agree- 
ment  provided  for  special  means  or  agencies 
for   apportioning    freights,    which    would 
destroy  the  rivalry  which  would  otherwise 
exist  between  the  competing  railroads;  and 
an  agreement  by  which  the  apportionment 
vas  left  to  the  will  of  the  initial  carrier 
lecomplished    that    purpose    as    effectually 
M  though  definite   percentages  were   fixed 
in  the  contract;   that  defendant's   plan  to 
l]inaintain  through  rates  *  through  the  opera- 
tion of  the  routing  rule  necessarily  destroyed 
competition,  and  the  adoption  of  the  rout- 
ing rule   put    the    shippers    in   a    position 
where  their  patronage  could  not  possibly  be 
eompeted   for    by   the   defendant's    Eastern 
connections. 

Thus  the  mere  fact  that  the  initial  car- 
rier was  granted  by  this'  through  tariff 
agreement  the  right  to  route  the  freight 
was  held  to  result  in  the  formation  of  a 
pool,  in  violation  of  the  5th  section  of  the 
aft  There  was  no  other  agreement  proved 
in  the  ease.  It  is  stated  by  the  Ck)mmi8sion 
that  the  shipments  are  forwarded  by  the 
initial  carrier  so  as  to  give  certain  per- 
ttntages  of  the  traffic  to  connecting  lines. 
At  the  same  time  the  Commission  finds  that 
initial  carriers  generally  comply  with  the 
requests  of  the  shippers  to  route  the  freight 
u  desired.  The  substance  of  the  report 
of  the  Commission  is,  therefore,  that  there 
is  a  certain  percentage  of  the  traffic  given 
the  connecting  carriers  when  there  is  no  re- 
quest for  routing  given  by  the  shippers. 
It  amounts  to  the  giving  of  fair  treatment 
to  the  connecting  carriers.  It  is  true  the 
Commission  calls  this  a  tonnage  pool  be- 
tween the  connecting  carriers,  to  which  the 
initial  carriers  give  effect  by  their  routing 
arrangement,  and  that  its  object  was  not 
■0  much  to  prevent  rebates,  which  was  but 
an  incident,  as  to  affect  the  tonnage  division. 
We  are  of  opinion,  however,  that  the  evi- 
dence is  substantially   one  way,  and   that 


to  break  up  rebating,  and  that  it  has  been 
accomplished.  The  evidence  before  the  cir- 
cuit court  was  to  the  effect  that  there  was 
no  agreement  whatever  with  the  eo«tern  con- 
nections that  any  of  them  should  have  any 
particular  proportion  of  the  freight,  but  tin 
Eastern  roads  entered  into  the  routing 
agreement  because  they  were  satisfied  that 
it  would  be  better  that  the  then  piesent 
practice  of  rebating,  and  they  thought  that 
they  would  get  a  fair  share  of  the  business ; ' 
or,  in  other  words,  would  be  fairly  treated 
by  the  initial  carriers,  who  gave  them  to 
imderstand  that  they  would  be  so  treated. 
The  tonnage  pool  was,  as  the  witnesses  said, 
a  myth;  and  it  was  testified  to  that  ther? 
was  not  one  of  the  Eastern  'companies  that  [660] 
knew  what  percentage  of  the  whole  business 
that  company  secured.  They  simply  knew 
that  the  through  rates  were  maintained 
under  the  operation  of  the  routing  agree- 
ment and  that  rebating  ceased;  and  they 
were  satisfied  with  the  manner  of  their 
treatment  by  th*e  initial  carrier. 

The  circuit  court,  in  order  to  arrive  at 
its  result,  necessarily  treated  the  connect- 
ing carriers  as  rival  and  competing  trans- 
portation lines  for  this  freight,  and  assumed 
that  between  these  lines  there  would  ex- 
ist, but  for  the  routing  agreement,  a  com- 
petition for  the  fruit  transportation  which 
could  not  be  extinguished  by  any  agree- 
ment as  to  routing,  as  a  condition  for  mak- 
ing through  tariff  rates;  that  as  com- 
petition was  destroyed  by  this  rule,  it  was 
idle  to  say  that  such  result  was  not  intend- 
ed by  the  defendant,  and  so  it  was  held  that 
the  carrying  out  of  the  routing  agreement 
violated  the  act. 

We  think  these  various  roads  were  real- 
ly not  competing  roads  within  the  meaning 
of  the  5th  section  of  the  commerce  act,  when 
the  facts  are  carefully  examined.  That 
act  recognizes  the  right  of  the  carriers  to 
agree  upon,  and  provides  for  the  publication 
of,  joint  through  tariff  rates  between  contin- 
uous roads,  on  such  terms  as  the  roads  may 
choose  to  make,  provided,  of  course,  the  rat^ 
are  reasonable,  and  no  discrimination  or 
other  violation  of  the  act  is  practised. 
The  initial  carrier  did  not,  on  its  line, 
reach  the  Eastern  markets,  but  it  reached 
various  connecting  railroads  which  did 
reach  those  markets.  The  initial  carrier 
had  the  right  to  enter  into  an  agreement 
for  joint  through  rates  with  all  or  any  one 
of  these  connecting  companies,  though  such 
companies  were  competing  ones  among 
themselves.  And  the  agreements  could  be 
made  upon  such  terms  as  the  various  com- 
panieis  might  think  expedient,  provided  they 
were  not  in  violation  of  any  other  provision 
of  the  act. 


is^  that  the  arrangement  for  routing  was       Prior,  to  the  adoption  of  the  routing  rule 
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these  connecting  railroads  were  already 
acting  under  a  through  rate  tariff  which 
continued  up  to  the  time  when  the  agree- 
ment for  the  routing  was  adopted.  When 
[560]  so  acting  it  was  no  longer  possible  to  *com- 
pete  with  each  other  as  to  rates  (and  it  is 
upon  the  rebates  as  to  rates  that  thjs  whole 
controversy  is  founded)  provided  the  com- 
panies fulfilled  their  joint  rate  tariff  agree- 
ments. The  only  way  the  rate  competition 
could  exist  under  the  through  rate  tariff 
was  Jby  violating  the  law.  This,  unfortu- 
nately, was  habitually  done,  and  during  that 
time  the  competition  consisted  in  a  rivalry 
between  these  roads  as  to  which  would  be 
the  greatest  violator  of  the  law  by  giving 
the  greatest  rebates. 

In  truth,  the  only  way  in  which  these 
connecting  lines  could  legally  become  com- 
peting railroads  for  this  California  fruit 
trade  would  be  in  the  absence  of  all  joint 
tariff  rate  agreements.  The  moment  they 
made  such  agreements,  and  carried  them 
out,  rate  competition  would  cease. 

All  that  would  be  needed  for  the  total 
suppression  of  rate  competition  among  the 
connecting  railroads  would  be  the  honest 
fulfilment  of  their  agreement  as  to  joint 
through  rates.  And  just  here  is  where  they 
failed  and  where  they  violated  their  agree- 
ment and  tie  law  by  granting  rebates; 
or,  in  other  words,  by  competing,  as  to  rates, 
for  the  freight,  in  violation  of  the  joint 
rates.  In  such  case  we  do  not  see  any 
violation  of  the  pooling  section  of  the  act, 
by  putting  in  the  agreement  for  joint 
through  rates  the  provision  for  routing  by 
the  initial  carrier.  It  achieved  its  purpose 
and  stopped  rebating,  although  it  thereby 
also  stopped  rate  competition  which,  in  the 
presence  of  the  through  rate  tariff,  was  al- 
ready illegal.  The  railroads  are  no  longer 
rate-competing  roads  after  the  adoption  of  a 
through  nte  tariff  by  them,  and  they  have 
no  right  to  privately  reduce  their  rates. 

Now,  while  the  most  important,  if  not 
the  only,  effect  of  the  routing  agreement  is 
to  take  away  this  rebating  practice,  and  to 
hold  all  parties  to  that  agreement  as  part 
of  the  joint  through  rate  tariff,  we  think 
no  case  is  made  out  of  a  violation  of  the 
pooling  provision  in  the  5th  section  of  the 
act,  even  where  the  initial  carrier  promises 
fair  treatment  to  the  connecting  roads,  and 
carries  out  such  promises. 

We  must  remember  the  general  purpose 
[561] of  the  act,  which  is,  *as  has  been  said,  to 
obtain  fair  treatment  for  the  public  from 
the  roads,  and  reasonable  charges  for  the 
transportation  of  freight,  and  the  honest 
performance  of  duty,  with  no  improper  or 
unjust  preference  or  discrimination.  Un- 
der such  circumstances,  the  court  ought  not 
to  adopt  such  a  strict  and  unnecessary  cou- 
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struction  of  the  act  as  thereby  to  prevent 
an  honest  and  otherwise  perfectly  legal  at- 
tempt to  maintain  joint  through  rates,  by 
destroying  one  of  the  worst  abuses  known 
in  the  transportation  business.  The  effort 
to  maintain  the  published  through  joint 
tariff  rates  is  entirely  commendable. 

We  think  that  the  agreement  in  question, 
upon  its  face,  does  not  violate  any  provi- 
sion of  the  commerce  act,  atad  there  is  no 
evidence  in  the  case  which  ^hows  thar  in 
fact  there  has  been  any  such  violation. 

The  decree  of  the  Circuit  Court  is  re- 
versed and  the  case  remanded  with  in8tru<^ 
tions  to  dismiss  the  bill. 

Reversed,  etc. 


CHICAGO,     BURLINGTON,     ft    QUINCY 
RAILWAY  COMPANY,  Plff.  in  Err,, 

V. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ex  rel  I.  O.  GRIMWOOD,  F.  L.  O'Brien, 
and  Joseph  Ecdes,  as  Commissioners  of 
Drainage  District  No.  One  of  the  Town  of 
Bristol,  Kendall  County,  Illinois. 

(See  8.  C.  Reporter's  ed.  561-601.) 

1.  Brror  to  state  court— Federal  qves- 
tion— d  eclsloii  on  non-Federal 
arround.— A  state  court  cannot,  by  resting 
Its  Judgment  upon  some  ground  of  local  or 
general  law,  defeat  the  appellate  Jurisdiction 
of  the  Supreme  Court  of  the  United  States, 
If  a  Federal  right  or  immunity  was  specially 
set  up  or  claimed  which,  if  recognized  and 
enforced,  would  require  a  different  judgment. 

2.  Constitutional  la^fr  —  police  power.  — 
The  police  power  of  a  state  embraces  reg- 
ulations designed  to  promote  the  public  con- 
venience or  the  general  prosperity  as  well 
as    those    designed    to    promote    the    public 


Note. — On  how  and  when  questions  must  he 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  ths 
Supreme  Court  of  the  United  States — see  note 
to  Mutual  L.  Ins.  Co.  v.  McGrew,  63  L.R.A.  33. 

As  to  what  constitutes  a  taking  of  private 
property  for  public  use — see  notes  to  Memphis 
&  C.  R.  Co.  V.  Birmingham,  S.  &  T.  River 
R.  Co.  18  L.R.A.  166;  D.  M.  Osborne  &  Co.  v. 
Missouri  P.  R,  Co.  37  L.  ed.  U.  S.  166 ;  Sweet 
V.  Rechel,  40  L.  ed.  U.  S.  188;  A.  Backus  A 
Sons  V.  Fort  Street  Union  Depot  Co.  42  L. 
ed.  U.  S.  853;  and  High  Bridge  Lumber  Co. 
V.  United  States,   16  C.  C.  A.  468. 

On  the  drainage  of  private  lands  as  a  pub- 
lic purpose  for  which  the  power  of  eminent 
domain  may  be  exercised — see  note  to  Re  Tut- 
hill,   49   L.R.A.    781. 

As  to  what  constitutes  due  process  of  law — 
see  notes  to  Kuntz  v.  Sumption,  2  L.R.A.  656; 
Re  Gannon,  6  L.R.A.  359;  Ulman  v.  Balti- 
more, 11  L.R.A.  224;  Oilman  v.  Tucker,  18 
L.R.A.  304;  People  v.  O'Brien.  2  L.R.A.  265; 
Pearson  v.  Yewdall,  24  L.  ed.  U.  S.  436;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U.  S.  866. 
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beaJth,  the  public  morals,  or  the  public  safe* 

>•  CoBBtltvtIoBal  lavr— due  process  off 
**'^— •«*rfnK  private  property  ffor 
pablle  lue.— The  Imposition  upon  a  rall- 
waj  company  of  the  entire  cost  of  remoying 
and  reballdlnK  a  railway  bridge  and  cul- 
vert made  necessary  by  the  proposed  widen- 
ing and  deepening;  of  the  channel  of  a  creek 
by  drainage  commissioners  acting  under  the 
aathorlty  of  the  lilinola  farm  drainage  act 
of  July  1,  ^885,  does  not  amount  to  a  tak- 
ing of  private  property  for  public  use,  which 
requires  compensation  in  order  to  afford  the 
due  process  of  law  guaranteed  by  the  Federal 
Constitution. 

^  Coast  It  a  tlonal  la^r— equal  proteotloa 

of  the  laws.— The  equal  protection  of  the 
l»ws  guaranteed  by  the  Federal  Constitu- 
tion is  not  denied  to  a  railway  company  by 
mjuiring  it  to  stand  the  entire  expense  of 
removing  and  rebuilding  its  bridge  and  cul- 
Tert,  made  necessary  by  the  proposed  widen- 
ing and  deepening  of  the  channel  of  a  creek 
by  drainage  commissioners  acting  under  tlie 
authority  of  the  Illinois  farm  drainage  act  of 
July  1,  1885,  to  effect  the  drainage  of  low 
lands. 

f.  CoBstltntioaal  lavr— doe  process  of 
i*w— taking'  private  property  for 
public  use.— The  expense  of  removing  the 
soil  attendant  upon  the  widening  and  deep- 
ening of  the  channel  of  a  creek  across  a 
railroad  right  of  way  by  drainage  commission- 
ers acting  under  the  authority  of  the  Illi- 
nois farm  drainage  act  of  July  1,  1885,  can- 
not be  imposed  upon  the  railway  company 
witlioot  denying  it  the  due  process  of  law 
foaranteed  by  the  Federal  Constitution, 
which  requires  that  compensation  be  made 
when   private    property   is    taken   for   public 


[No.   157.] 

Irpted  December  i-f,  1905.  Decided  March 

5,   1906. 


X  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment  af- 


I 

the  writ  of  error  for  want  of  jurisdiction 


States  Supreme  Court  where  Ihe  state  court 
orders  a  writ  of  mandamus  and  a  Federal 
question  is  involved. 

Hartman  v.  Oreenhow,  102  U.  S.  672,  26 
^i.  ed.  271;  McPherson  v.  Blacker,  146  U.  S. 
1,  36  L.  ed.  869,  13  Sup.  Ct.  Rep.  3;  Minne- 
apolis d  8t.  L.  B.  Co.  v.  Minnesota,  193  U. 
S.  53,  48  L.  ed.  614,  24  Sup.  Ct.  Rep.  396. 

Even  though  the  state  court  did  not,  in 
its  opinion,  expressly  refer  to  the  Federal 
Constitution,  if  the  judgment  of  aflirmance 
necessarily  denied  Federal  rights  specially 
set  up  by  defendant,  a  writ  of  error  will  lie 
from  the  United  States  Supreme  Court. 

Roby  V.  Colehour,  146  U.  S.  153,  36  L. 
ed.  922,  13  Sup.  Ct.  Rep.  47 ;  6reen  Bay  d 
M.  Canal  Co.  v.  Patten  Paper  Co.  172  U. 
S.  58,  43  L.  ed.  364,  19  Sup.  Ct.  Rep.  97. 

The  Supreme  Court  of  the  United  States 
has  jurisdiction  in  error  over  a  judgment 
of  the  supreme  court  of  a  state  when  it 
necessarily  involves  the  decision  of  the  ques- 
tion— raised  in  that  appellate  court  for  the 
first  time,  and  not  noticed  in  its  opinion — 
whether  a  statute  of  the  state  conflicts  with 
the  Constitution  of  the   United   States. 

Arrowsmith  v.  Harmoning,  118  U.  S.  194, 
30  L.  ed.  243,  6  Sup.  Ct.  Rep.  1023 ;  Chicago 
L.  Ins.  Co.  V.  Needles,  113  U.  S.  574,  579, 
28  L.  ed.  1084,  1086,  5  Sup.  Ct.  Rep.  fiSl; 
McCullough  v.  Virginia,  172  U.  S.  102,  116, 
43  L.  ed.  382,  387,  19  Sup.  Ct.  Rep.  134; 
Chapman  v.  Goodnow  {Chapman  v.  Crane) 
123  U.  S.  540,  548,  31  L.  ed.  235,  23S,  8 
Sup.  Ct.  Rep.  211;  Qreen  Bay  d  M.  Canal 
Co.  V.  Patten  Paper  Co.  172  U.  S.  58,  68, 
43  L.  ed.  364,  368,  19  Sup.  Ct.  Rep.  97. 

Even  where  this  court  is  left  in  doubt  by 
the  briefs  whether  the  statute,  as  construed 
by  the  state  supreme  court,  was  objected  to, 
or  only  its  application  under  the  facts  of 
the  case,  still,  if  the  statute  was  directly 
attacked  in  the  answer,  a  motion  to  dismiss 


Keadail  County,  in  that  state,  awarding 
Kandamus  in  proceedings  presenting  the 
<Iiiestion  as  to  the  right  to  impose  upon  a 
railway  company  the  expense  attendant 
upon  the  removal  and  rebuilding  of  a  bridge 
*nd  culvert,  made  necessary  by  the  widening 
ud  deepening  of  the  channel  of  a  creek  to 
iobaerve   the    drainage   of    low   lands.    Af 


will  be  denied,  and  the  court  will  consider 
whether  the  grounds  of  objection  to  the 
statute   are   substantial    and    sufficient. 

Minneapolis  d  St.  L.  R.  Co.  v.  Minnesota, 
193  U.  S.  53,  61,  48  L.  ed.  614,  617,  24  Sup. 
Ct.  Rep.  396. 

A  Federal  question  is  involved  if  the  ef- 
fect of  the  state  decision  is  to  construe  an 


firmed,  subject  to  the  qualification  that  the    act  alleged   to  yiolate  the  Federal    Consti 


expense  attendant  merely  upon  the  removal 
of  the  soil   cannot  be  cast  upon  the  com- 

pany. 

Sec  same  case  below,  212  111.  103,  72  N. 
E  219. 

Ihe  facta  are  stated  in  the  opinion. 

Ut.  a.  J.  Hopkins  argued  the  cause, 
tad,  with  Messrs.  Robert  Bruce  Scott  and 
Chester  M.  Datces,  filed  a  brief  for  plaintiff 
is  error: 


tution,  although  the  state  court  does  not 
mention  the  statute. 

Houston  d  T.  C.  R.  Co.  v.  Texas,  177  U. 
S.  66,  44  L.  ed.  673,  20  Sup.  Ct.  Rep.  545. 

There  can  be  no  doubt  that  the  record 
fairly  presented  a  Federal  question  for  re- 
view. 

Detroit,  Ft.  W.  d  B.  I.  R.  Co.  v.  Oshorn, 
189  U,  S.  383,  47  L.  ed.  8C0,  23  Sup.  Ct. 
Rep.  540;  Erie  R.  Co.  v.  Purdy.  185  U.  S. 


( 


A  writ   of   error   lies    from   the   United  |  148,  46  L.  ed.  847,  22  Sup.  Ct.  Rep.  605. 
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A  railroad  torporation  is  a  person  within 
the  meaning  of  the  14th  Amendment, 
declaring  that  no  state  shall  deprive  any 
person  of  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.  • 

Smyth  V.  Ames,  169  U.  S.  466,  626,  42  L. 
ed.  819,  842,  18  Sup.  Ct.  Rep.  418;  Lake 
Shore  d  K.  8.  R.  Co.  v.  Smith,  173  U.  S. 
684,  690,  43  L.  ed.  858,  861,  19  Sup.  Ct. 
Rep.  5C5. 

Recognizing  the  diflBculty  in  defining  with 
exactness  the  phrase  "due  process  of  law," 
it  is  certain  that  these  words  imply  a  con- 
formity with  natural  and  inherent  prin- 
ciples of  justice,  and  forbid  that  one  man's 
property  or  right  of  property  shall  be  taken 
for  the  benefit  of  another  or  for  the  benefit 
of  the  state  without  compensation. 

Holden  v.  Hardy,  169  U.  S.  366,  390,  42 
L.  ed.  780,  790,  18  Sup.  Ct.  Rep.  363. 

Since  the  adoption  of  the  14th  Amend- 
ment, compensation  for  private  property 
taken  for  public  uses  constitutes  an  essen- 
tial element  in  "due  process  of  law,"  and 
without  such  compensation  the  appropria- 
tion of  private  property  to  public  uses,  no 
matter  under  what  form  of  procedure  it  is 
taken,  violates  the  provisions  of  the  Fed- 
eral Constitution. 

Scott  V.  Toledo,  1  L.R.A.  688,  36  Fed. 
385. 

Corporations  existing  for  drainage  pur- 
poses are  public  corporations,  and,  where 
property  is  sought  to  be  taken  for  the  pur- 
pose of  a  ditch^  it  is  for  a  public  use,  and 
compensation  must  be  made  before  prop- 
erty of  an  individual  can  be  taken  for  pub- 
lic use. 

Payson  v.  People,  175  111.  276,  51  N.  E. 
588. 

The  farm  drainage  act  contemplates  pay- 
ment of  full  damage  done,  and,  if  it  did 
not  it  would  be  unconstitutional,  as  a 
taking  of  private  property  for  the  public  use 
without  compensation. 

Chronic  t.  Pugh,  136  111.  539,  27  N.  E. 
415. 

The  same  rules  for  ascertaining  damages 
which  govern  proceedings  for  the  condemn- 
ing of  private  property  for  public  use  apply 
to  cases  arising  under  the  drainage  stat- 
ute. 

Oinn  T.  Moultrie  Drainage  Dietriet,  188 
HI.  305,  58  N.  E.  988. 

Quasi  public  corporations  are  entitled  to 
claim  the  protection  of  the  Constitution  for 
their  property  rights. 

Monongahela  Vav.  Co,  v.  United  States, 
148  U.  S.  313,  37  L.  ed.  463,  13  Sup.  Ct. 
Rep.  622;  Western  V,  Teleg.  Co.  v.  Penn- 
sylvania R.  Co.  195  U.  S.  540,  49  L.  ed.  312, 
25  Sup.  Ct.  Rep.  133. 

Where,  long  after  the  oonstroetiim  of  a 
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railroad,  a  street  was  extended  so  as  ta 
cross  the  same,  and  the  city  passed  an  ordi- 
nance requiring  the  railway  company  to 
make  a  safe  and  proper  crossing  by  gradiiif 
the  approaches  of  the  street  at  the  cro*«ii«r. 
it  was  held  that  the  company  was  not  liaKe 
for  this  new  burden  any  further  than  mi^ 
have  been  required  of  an  individual ;  and 
that,  as  the  whole  burden  was  sought  to  be 
placed  upon  the  company,  without  regard 
to  benefits,  the  ordinance  was  in  violatioii 
of  the  Constitution,  and  could  not  cmte 
any  liability  upon  the  company,  and  that 
the  legi^ature  itself  could  not  impose  suck 
burden  without  making  compensation. 

Illinois  C.  R.  Co.  v.  Bloomington,  76  IlL 
447.  See  also  Erie  v.  Erie  Canal  Co.  59 
Pa.  174;  Chicago  d  N.  W.  R.  Co.  v.  Cicem, 
154  ni.  656,  39  N.  E.  574;  Old  Colony  d 
F.  River  R.  Co.  v.  Plymouth  County,  14 
Gray,  155. 

In  Chicago  d  G.  T.  R.  Co.  v.  Chappett, 
124  Mich.  72,  82  N.  W.  800,  it  was  held 
that  a  statute  of  the  state  of  Michigan  simi- 
lar to  the  one  before  the  court  in  the  ease 
at  bar,  requiring  a  railroad  company  to 
make  and  maintain  a  suitable  culvert 
through  its  right  of  way  for  a  drainage 
ditch,  was  unconstitutional. 

A  statute  cannot  deprive  a  railroad  of 
compensation  for  outlays  in  building  ap- 
proaches and  for  fences  and  cattle  guards 
made  necessary  by  the  laying  out  of  high- 
ways across  its  tracks  {Chicago  d  G.  T.  R. 
Co.  V.  Bough,  61  Mich.  507,  28  K.  W.  532 ) . 
nor  compel  the  railroad  company  to  build 
that  part  of  a  highway  which  would  crocs 
its  right  of  way  {People  v.  Lake  8hor€  d  M. 
8.  R.  Co.  52  Mich.  277.  17  N.  W.  841). 

And  the  damage  done  to  a  railroad  by 
having  a  boulevard  cross  it  mutt  aeeeaaarily 
include  all  the  additional  expense  entaiUd 
by  such  crossing,  whicn,  in  a  city,  may-  in- 
volve the  expense  of  erecting  gatea. 

Parks  d  Boulevards  r.  Michigan  C.  R,  Ca. 
90  Mich.  385,  51  N.  W.  447;  Gmnd  Rmpids 
V.  Grand  Rapids  d  I.  R.  Co.  58  Mieh.  64B. 
26  N.  W.  159;  MassachusetU  C.  H,  Co.  t. 
Boston,  C.  d  F.  R.  Co.  121  Maw.  124; 
Perley  v.  Chandler,  6  Ma».  453,  4  Am. 
Dec.  150. 

The  location  and  construction  of  a  ^nim- 
age  ditch  across  the  right  of  way  of  a  rail- 
road company  is  an  appropriation  of  Ihs 
company's  property  which  oitities  it  to 
compensation  for  the  value  of  the  Intanst 
to  taken;  and  when,  in  the  constmction  of 
such  a  ditch,  it  becomes  necessary  to  nsaks 
an  excavation  under  the  tracks  of  tbe  rail- 
road, and  for  the  company  to  incur  txpinss 
in  supporting  the  trades  or  ofkherwisis  wkik 
the  ditch  is  being  oonstmetad,  sndi  tJipt— < 
should  be  taken  into  account  in  estinuUinf 
the  damages  of  the  oompanj. 

MO   If  *    9m 
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hak€  Erie  d  W.  R.  Co,  v.  Hancock  Coun- 
ty, «3  Ohio  St.  23,  57  N.  E.  1009 ;  Re  Tut- 
m,  163  X.  Y.  133,  49  L.R.A.  781,  79  Am. 
St.  Rep.  574,  57  N.  E.  303. 

Mandamus  will  not  lie  to  compel  the  own- 
er of  a  bridge  across  a  water  course  to  re- 
nore  the  same,  so  that  the  stream  may  be 
alarged  for  drainage  purposes. 

State  «p  rel.  FadUy  v.  Henry  County,  167 
Ini  96.  60  N.  E.  939. 

The  statute  in  question  was  passed  after 
the  railroad  was  constructed  and  its  rights 
kd  become  vested,  and  to  enforce  such  stat- 
nte  would  be  to  impair  the  obligation  of  a 
contract,  and  thereby  to  violate  .the  Fed- 
eral Constitution. 

Cooley,  Const.  Lim.  p.  721;  Bailey  v. 
FlilodelpKia,  W.  d  B,  R.  Co,  4  Harr.  (Del.) 
SS9,  44  Am,  Dec.  593;  Washington  Bridge 
Co.  V.  State,  18  Conn.  53. 

The  doctrine  of  dominant  and  servient 
estates  does  not  apply  in  this  case.  Pe- 
titioners do  not  seek  to  use  the  water 
course  in  its  natural  state,  but  seek  to 
compel  the  railway  company,  at  its  own  ex- 
pense, to  widen,  deepen,  and  enlarge  the 
channel,  and  by  so  doing  to  take  and  dam- 
age the  bridge  lawfully  erected  over  said 
water  course,  and  Ulso  the  land  adjacent 
thereto. 

Dayton  v.  Drainage  Oomrs.  128  111.  271, 
21  X.  E.  198;  Ch^f  v.  Ankenbrandt,  124 
ni.  51,  7  Am.  St.  Rep.  342,  15  N.  E.  40; 
Vnion  Drainage  District  v.  O'Reilly,  132 
m-  681,  24  N.  E.  426;  Noonan  v.  Albany, 
:»  N.  Y.  470,  35  Am.  Rep.  640 ;  McCormick 
T.  Horan,  81  N.  Y.  86,  37  Am.  Rep.  479; 
Goold,  Waters,  3d  ed.  p.  52;  2  Farnham, 
Waters,  pp.  969,  1052 ;  24  Am.  &  Eng.  Enc. 
Law,  p.  925 ;  Hicks  v.  SilUman,  93  HI.  255 ; 
State  ex  rel,  Fadley  v.  Henry  County, 
tupra. 

If  drainage  work  oould  be  done  under  the 
poliee  power,  no  assessment  of  benefits  would 
he  necessary.  Proceedings  by  eminent  do- 
Biain  and  proceedings  under  the  police 
power  are  entirely  distinct  and  separate 
m  character, — ^the  one  always  implying 
eoBpensation,  the  other  never  involving  it. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  916. 

To  require  plaintiff  in  error  so  to  remove 
its  bridge,  and  to  enlarge,  widen,  and 
deepen  the  natural  channel  of  the  creek,  at 
its  own  expense,  is  to  require  it  to  bear  the 
co6t  of  drainage  work,  which  should  be 
paid  for  by  special  assessments  upon  the 
property  benefited  thereby. 

Befner  v.  Cass  d  Morgan  Counties,  193 
m  439,  58  LJIJL  353,  62  N.  E.  201. 

If  the  statute,  under  the  guise  of  police 
ngniation,  is  an  invasion  of  the  property 
fights  of  an  individual,  it  is  the  duty  of 
^  eoort  to  declare  it  void. 

Chicago    v.    Netcher,    183    lU.    104,    48 

toon.  s. 


L.R.A.  261,  76  Am.  St.  Rep.  98,  66  N.  B. 
707. 

Laws  enacted  in  the  exercise  of  the  police 
power  must  be  reasonable;  and  are  always 
subject  to  t^e  provisions  of  both  the  Fed- 
eral and  state  Constitutions,  and  to  judicial 
scrutiny. 

Re  Wilshire,  103  Fed.  620. 

Drainage  for  the  purpose  of  private  ad- 
vantage, such  as  improving  the  quality  of 
the  land  or  rendering  it  more  productive  or 
fit  for  cultivation,  cannot  be  justified  under 
the  police  power. 

Kinnie  v.  Bare,  68  Mich.  625,  36  N.  W. 
672. 

Lands  cannot  be  permanently  appropriat- 
ed for  drains  for  the  benefit  of  other  lands, 
under  the  police  power  of  the  state  or  other- 
wise, without  compensation. 

Re  Cheesehrough,  78  N.  Y.  232. 

Mr,  Jolm  K.  Ifewhall  argued  the  cause, 
and,  with  Mr.  John  M.  Raymond,  filed  a 
brief  for  defendants  in  error: 

Where  the  record  discloses  that,  if  a 
question  has  been  raised  and  decided  ad- 
versely to  a  party  claiming  the  benefit  of  a 
provision  of  the  Constitution  or  laws  of  the 
United  States,  another  question,  not  Fed- 
eral, has  also  been  raised  and  decided 
against  such  party,  and  the  decision  of  the 
latter  question  is  sufficient,  notwithstand- 
ing the  Federal  question,  to  sustain  the 
judgment,  this  court  will  not  review  the 
judgment. 

Eustis  V.  Holies,  150  U.  S.  361,  37  L.  ed. 
nil,  14  Sup.  Ct.  Rep.  131;  Hale  v.  Akers, 
132  U.  S.  554,  33  L.  ed.  442,  10  Sup.  Ct. 
Rep.  171;  Hopkins  v.  McLure,  133  U.  8. 
380,  33  L.  ed.  660,  10  Sup.  Ct.  Rep.  407; 
Fowler  v.  Lamson,  164  U.  S.  252,  41  L.  ed. 
424,  1?  Sup.  Ct.  Rep.  112. 

Where  the  state  court  based  its  judg- 
ment, not  on  law  raising  a  Federal  ques- 
tion, but  on  an  independent  ground,  this 
court  will  not  take  jurisdiction  of  the  case, 
even  though  it  may  think  t^e  decision  of 
the  state  court  an  unsound  one. 

DeSaussure  v.  Oaillard,  127  U.  8.  216, 
32  L.  ed.  126,  8  Sup.  Ct.  Rep.  1053. 

This  court  has  no  jurisdiction  of  a  judg- 
ment in  a  state  court  in  which  a  Federal 
question  was  not  decided,  and  in  which,  in 
the  view  which  the  court  below  took  of  the 
case,  such  a  decision  was  not  necessary. 

McManus  v.  0*Bullivan,  91  U.  S.  578,  23 
L.  ed.  390. 

It  must  appear  that  the  decision  of  a 
Federal  question  was  necessary  to  the  de- 
termination of  the  cause,  and  that  it  was 
actually  decided,  or  that  the  judgment  as 
rendered  could  not  have  been  given  without 
deciding  it. 

Brown  v.  Atu)eU,  92  U.  8.  827,  23  L.  ed. 
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In  the  state  of  Illinois  it  is  the  common- 
law  duty  of  a  railroad,  when  it  constructs 
its  railway  across  any  stream  of  water, 
to  restore  such  stream  or  water  course  to  its 
former  state  or  to  such  a  state  as  not  un- 
necessarily to  impair  its  usefulness,  and 
keep  such  crossing  in  repair. 
•  lAgare  v.  Chicago,  139  111.  46,  32  Am.  St. 
Rep.  179,  28  N.  E.  934;  Ohio  d  M,  R.  Co. 
V.  ThiUman,  143  111.  127,  36  Am.  St.  Rep. 
359,  32  N.  E.  629. 

This  duty  of  restoration  and  provision  for 
keeping  such  crossing  in  repair,  and  con- 
structing the  necessary  culverts  or  sluices 
for  the  necessary  drainage,  is  a  continuing 
duty;  and  if,  by  the  increase  of  population, 
establishment  of  lawful  drainage  districts, 
or  other  causes,  the  crossing  becomes  in- 
adequate to  meet  the  new  and  altered  con- 
ditions of  the  country,  it  is  then  the  duty 
of  the  railroad  to  make  such  alterations  as 
will  meet  the  present  necessities  of  the  pub- 
lic. 

Chicago  d  N.  W.  R,  Co.  v.  Chicago,  140 
HI.  309,  29  N.  E.  1109;  Ohio  d  M.  R.  Co.  v. 
McClelland,  25  111.  140;  Chicago,  R.  /.  d  P. 
R.  Co.  V.  Moffitt,  75  111.  524;  People  ex  rel. 
*  Bloomington  v.  Chicago  d  A.  R.  Co.  67  111. 
118;  IlV.nois  C.  R.  Co.  v.  Willenhorg,  117 
111.  20.3,  57  Am.  Rep.  862,  7  N.  E.  698; 
Cleveland  v.  Augusta,  102  Ga.  233,  43 
L.R.A.  638,  29  S.  E.  584;  State  ex  rel.  Min- 
neapolis V.  8t.  Paul,  M.  d  M.  R.  Co.  35 
Minn.  131,  59  Am.  Rep.  313,  28  N.  W. 
3;  Atchison,  T.  d  8.  F.  R.  Co.  v.  Henry,  57 
Kan.  154,  45  Pac.  576;  Cooke  v.  Boston  d  L. 
R.  Corp.  133  Mass.  185;  Lake  Erie  d  W.  R. 
Co.  V.  Smith,  61  Fed.  685;  Indiana  ex  rel. 
Muncie  v.  Lake  Erie  d  W.  R.  Co.  83  Fed. 
284. 

An  obligation  to  keep  up  a  crossing,  im- 
posed as  a  condition  of  a  right  to  cross  a 
highway,  must  be  regarded  as  necessarily 
attaching  to  whatever  person  or  corporation 
may  be  the  owner  of  the  road,  as  long  as  the 
right  is  exercised.  It  is  a  continuing  con- 
dition, inseparable  from  the  enjoyment  of 
the  franchise. 

People  em  rel.  Bloomington  v.  Chicago  d 
A.  R.  Co.  supra. 

Where  authority  was  conferred  upon  a 
railroad  company  to  cross  any  stream  of 
water  in  the  line  of  its  road,  coupled  with 
the  duty  to  restore  the  stream  so  crossed  to 
its  former  state,  or  such  state  as  not  un- 
necessarily to  impair  its  usefulness,  it  was 
held  to  apply  to  streams  not  navigable  as 
well  as  to  those  that  were  navigable;  as 
l^islative  authority  was  as  necessary  to 
cross  the  one  as  the  other. 

Chicago,    R.    L    d    P.  R.  Co.  v.  Moffitt, 

$upra. 

When  a  franchise  is  granted  to  construct 
ways  or  streets  across  a  water  way,  there  is 
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no  implied  right  to  destroy  the  water  way, 
but  it  must  be  so  bridged  that  its  use  will 
not  be  unnecessarily  impaired. 

Ligare  v.  Chicago,  supra. 

Federal  courts  follow  state  decisions  as 
to  the  rights  and  liabilities  respecting  sur- 
face water,  as  a  matter  of  local  law. 

Walker  v.  New  Mexico  d  8.  P.  R.  Co.  165 
U.  S.  593,  41  L.  ed.  837,  17  Sup.  Ct.  Rep. 
421. 

In  Illinois  it  is  the  common-law  duty  of 
plaintiff  in  error,  in  constructing  a  bridge 
or  culvert  across  a  natural  water  course,  to 
anticipate  that  upper  riparian  proprietors 
m*y»  by  artificial  drainage,  increase  the  flow 
in  such  natural  water  course,  and  plaintiff 
in  error  must  provide  against  such  increased 
flow  by  giving  enough  room  for  the  water  to 
flow  freely  across  the  right  of  way. 

Kankakee  d  8.  R.  Co.  ▼.  Horan,  131  111* 
288,  23  N.  E.  621. 

A  railroad  constructing  its  road  over  a 
water  course  must  make  suitable  bridges, 
culverts,  or  other  provisions  for  carrying  off 
the  water  effectually.  The  duty  imposed  by 
statute  upon  such  company  to  restore  the 
stream  crossed  to  its  former  state,  or  so  to 
restore  it  as  not  to  impair  its  usefulness, 
exists  also  in  the  absence  of  statutory  re- 
quirements. 

Angell,  Water  Courses,  7th  ed.  §  4656; 
Pierce,  Railroads,  p.  203;  Ohio  d  M.  R. 
Co.  V.  Thillnum,  supra. 

The  statutes  in  question  are  valid  consti- 
tutional enactments,  being  simply  reason- 
able police  regulations,  and  apply  with  equal 
force  to  corporations  whose  roads  are  al- 
ready built  and  to  those  hereafter  con- 
structed. 

Illinois  C.  R.  Co,  v.  Willenhorg,  Chicago 
d  N,  W.  R,  Co.  V.  Chicago,  and  People  em 
rel.  Bloomington  v.  Chicago  d  A.  R.  Co. 
supra. 

Requiring  that  the  burden  of  a  service 
deemed  essential  to  the  public,  in  conse- 
quence of  the  existence  of  the  railroad  cor- 
porations, and  the  exercise  of  privileges  ob- 
tained at  their  request,  should  be  borne  by 
the  corporations  in  relation  to  whom  the 
service  is  rendered,  and  to  whom  it  is  use- 
ful, is  neither  denying  to  them  the  equal 
protection  of  the  laws  nor  making  any  un- 
just discrimination  against  them,  all  rail- 
road corporations  in  the  state  being  treated 
alike  in  this  respect. 

Charlotte,  0,  d  A.  R.  Co.  ▼.  Oibbea,  142 
U.  S.  386,  35  L.  ed.  1051,  12  Sup.  Ct.  Rep. 
255. 

Railroads  are  public  highways,  and,  in 
their  relations  as  such  to  the  public,  are 
subject  to  legislative  supervision  and  the 
police  power  of  the  state. 

Chicago  d  N.  W.  R.  Go.  v.  Chicago,  supra^ 

The  adjudication  of  the  highest  court  of  a 
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lUte  tbat  a  law  enacted  in  the  exercise  of 
the  police  power  of  the  state,  to  protect  the 
public  from  danger,  is  valid,  will  not  be  re- 
versed by  this  court,  on  the  ground  of  an 
tafrmction  of  the  Constitution  of  the  United 
States. 

yew  York  d  N.  E.  R,  Co,  v.  Bristol,  161 
r.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct.  Rep. 
437. 

The  police  power  is  a  power  coextensive 
irith  self- protection,  and  is  not  inaptly 
tenned  "the  law  of  overruling  necessity." 

Chicago  d  N.  W,  It.  Co,  v.  Chicago^  supra; 
Lake  Vietc  v.  Rose  Hill  Cemetery  Co.  70 
IlL  191,  22  Am.  Rep.  71. 

It  is  well  settled  that  neither  a  natural 
person  nor  a  corporation  can  claim  damages 
oo  account  of  being  compelled  to  render 
obedience  to  a  police  regulation,  destined 
to  secure  the  common  welfare. 

Chicago  d  A.  R.  Co.  v.  Joliet,  L.  d  A. 
R.  Co.  l05  111.  388,  44  Am.  Rep.  799;  Chi- 
eago  d  N.  W.  R.  Co.  v.  Chicago,  supra. 

In  granting  a  charter  to  a  private  corpo- 
ration, the  state  does  not  part  with  its 
powers  to  enact  proper  police  regulations, 
operating  upon  such  corporations  the  same 
as  npon  natural  persons;  and  these  bodies 
accept  their  charters  upon  the  implied  con- 
dition that  they  are  to  exercise  their  rights 
subject  to  the  power  of  the  state  to  regulate 
tiieir  action  as  it  may  individuals. 

Ohio  d  M.  R.  Co.  v.  McClelland,  25  111. 

It  is  in  the  power  of  the  state  to  require 
k*^l  improvements  to  be  made  which  are 
t^-  ntial  to  the  health  and  prosperity  of 
3rv  community  within  its  borders.  To  this 
n.d  it  may  provide  for  the  construction  of 
(Mnals  for  draining  marshy  and  malarious 
districta  and  of  levees  to  prevent  inunda- 
tion*. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
V.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 

Since  the  amendment  to  the  Illinois  Con- 
stitution, adopted  in  1878,  the  Illinois  court 
kas  held  that  corporations  formed  for  drain- 
age purposes  are  public  corporations. 

Hefner  v.  Cass  d  Morgan  Counties,  193, 
ni.  439,  58  L..R.A.  353,  62  N.  E.  201. 

The  right  of  drainage  through  a  natural 
water  course  or  a  natural  water  way  is  the 
catnral  easement  appurtenant  to  the  land 
^  every  individual  through  whose  lands 
*Qeb  natural  water  course  runs,  and  every 
ovner  of  land  along  such  water  course  is 
'vbligt^  to  take  notice  of  the  natural  ease- 
oent  possessed  by  other  owners  along  the 
Mae  water  course.  For  the  drainage  of 
brge  areas  of  land,  drainage  districts  were 
Mtborized  by  the  Illinois  Constitution,  to 
bt  pioTided  for  by  proper  legislative  action. 
Bit  the  oonstitiitional  amendment  was  not 
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solely  to  authorize  drainage  along  the  line 
of  natural  water  courses;  the  constitutional 
provision  was  an  express  declaration  of  the 
people  of  the  right  of  one  man  to  drain  his 
land  over  and  across  the  lands  of  the  other. 
It  was  the  declaration  of  the  people  of  the 
state,  that,  in  a  country  such  as  the  state 
of  Illinois,  the  rights  of  drainage  of  the 
lands  where  such  large  portions  were  swamp 
and  overflowed  lands,  were  paramount  to 
the  right  of  the  individual  who  sought  to 
deny  such  drainage. 

Chicago,  B.  d  Q.  R.  Co.  v.  People,  212  111. 
103,  72  N.  E.  219. 

A  natural  water  course  is  not  required 
to  be  used  only  in  its  natural  state,  but  may 
be  improved  either  by  being  deepened  or 
widened  by  artificial  means  or  by  the  con- 
struction along  its  course  of  a  channel  or 
drain  for  the  purpose  of  more  effectually 
•carrying  off  the  surface  water  from  the 
land.  The  construction  of  such  improve- 
ment does  not  create  a  substantially  new 
water  course,  nor  amount  to  an  abandon- 
ment of  the  natural  water  course. 

Lambert  v.  Alcor^,  144  111.  313,  21  L.R.A. 
611,  33  N.  E.  53. 

The  public,  represented  by  defendants  in 
error,  h^ve  the  right  to  have  the  surface 
water,  falling  or  coming  naturally  upon  the 
district  in  question,  pass  off  the  same 
through  the  natural  and  usual  channel  or 
outlet,  and  over  the  right  of  way  of  plain- 
tiff in  error,  and  have  the  right  to  construct 
ditches  or  drains  for  the  purpose  of  carrying 
such  surface  water  into  the  natural  and 
usual  channel  or  outlet,  even  though  the 
water  thus  carried  across  the  right  of  way 
is  thereby  increased. 

Oraham  v.  Keene,  143  111.  425,  32  N.  E. 
180;  Kankakee  d  8.  R.  Co.  v.  Eoran,  131 
111.  288,  23  N.  E.  621. 

This  is  one  of  the  inevitable  results  ex- 
perienced in  the  drainage  and  improvement 
of  land,  which  the  development  of  the  coun- 
try cannot  always  permit  to  remain  in  a 
state  of  nature. 

Ribordy  v.  Murray,  177  111.  134,  52  N.  E. 
325. 

Mr.  Justice  Harlam  delivered  the  opin- 
ion of  the  court: 

This  is  a  contest  between  certain  drainage 
commissioners  in  Illinois  and  the  Chicago, 
Burlington,  &  Quincy  Railway  Company,  as 
to  the  validity  of  a  demand  made  by  the  for- 
mer that  the  latter  should  remove  the  bridge 
and  culvert  now  maintained  by  it  over  Rob 
Roy  creek,  in  Kendall  county,  Illinois,  and, 
if  it  continues  to  maintain  a  bridge  and  cul- 
vert at  the  same  point,  that  one  be  substi- 
tuted that  will  meet  the  requirements  of  a 
certain  plan  of  drainage  adopted  by  *those[563] 
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oommi8sionerd.    Let  us  see  in  what  way  the 
dispute  arises. 

This  suit  or  proceeding  is  based  in  part 
on  what  is  known  as  the  farm  drainage  act 
of  Illinois,  in  force  July  1st,  1885,  entitled, 
"An  Act  Provided  for  Drainage  for  Agri 
cultural  and  Sanitary  Purposes,  .etc.'* 
Kurd's  Rev.  Stat.  (111.)  1901,  p.  712.  By 
.that  act  the  commissioners  of  highways 
in  each  town,  in  the  several  counties  under 
township  organization,  are  constituted 
drainage  commissioners  for  all  drainage  dis- 
tricts in  their  respective  towns,  with  power 
as  a  body  politic  to  sue  and  be  sued,  con- 
tract and  be  contracted  with.  §  1.  Owners 
of  lands  are  authorized  to  "drain  the  same 
in  the  general  course  of  natural  drainage, 
by  constructing  open  or  covered  drains,  dis- 
charging the  same  into  any  natural  water 
course,  or  into  any  natural  depression, 
wher<jby  the  water  will  be  carried  into  some 
natural  water  course,  or  into  some  drain  on 
the  public  highway,  with  the  consent  of  the 
commissioners  thereto;  and  when  such 
drainage  is  wholly  upon  the  owner's  land, 
he  shall  not  be  liable  in  damages  therefor 
to  any  person  or  persons  or  corporation." 
§4. 

The  act  also  provided:  "When  the  case 
involves  a  system  of  combined  drainage  in 
one  town,  and  it  is  proposed  that  the  cost 
shall  be  borne  proportionately  by  the  several 
parties  benefited,  a  petition  addressed  to 
the  drainage  commissioners  shall  be  pre- 
sented to  the  town  clerk,  signed  by  a  ma- 
jority in  number  of  the  adult  owners  of 
land  lying  in  a  proposed  district,  and  they 
shall  be  the  owners  in  the  aggregate  of 
more  than  one  third  of  the  lands  lying  in  the 
proposed  district,  or  by  the  owners  of  the 
major  part  of  the  land  and  who  constitute 
one  third  or  more  of  the  owners  of  the 
land  in  the  proposed  district,  setting  forth 
the  boundaries,  or  a  description  of  the  sev- 
eral tracts  of  land  thereof  or  fractions 
as  usually  designated:  .  .  .  Said  peti- 
tion shall  state  that  the  lands  lying  with- 
in the  boundaries  of  said  proposed  district 
require  a  combined  system  of  drainage  or 
protection  from  wash  or  overflow;  that  the 
petitioners  desire  that  a  drainage  district 
[564] may  be  'organized,  embracing  the  lands 
therein  mentioned,  for  the  purpose  of  con- 
structing, repairing,  or  maintaining  a  drain 
or  drains,  ditch  or  ditches,  embankment 
or  embankments,  grade  or  grades,  or  all  or 
either,  within  said  district,  for  agricultural 
and  sanitary  purposes,  by  special  assess- 
ments upon  the  property  benefited  thereby." 
§  11.  Again:  "Upon  the  organization  of  a 
drainage  district,  the  commissioners  shall 
go  upon  the  land  and  determine  upon  a  sys- 
tem of  drainage,  which  shall  provide  main 
outlets  of  ample  capacity  for  the  waters  of 
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the  district,  having  in  view  the  future  con- 
tingencies, as  well  as  the  present.  .  .  • 
The  maps  and  papers  showing  the  final  de- 
termination as  to  the  system  of  drainage 
shall  be  filed  in  the  clerk's  Office  and  be  re- 
corded in  the  drainage  record."  f  17. 
Kurd's  Rev.  Stot.  (Kl.)  1901,  pp.  713,  714, 
717. 

Section  40Vie  ^^^t  however,  a  more  special 
application  to  the  present  case.  It  is  in 
these  words:  "The  commissioners  shall 
have  the  power  and  are  required  to  nuike 
all  necessary  bridges  and  culverts  along  or 
across  any  public  highway  or  railroad  which 
may  be  deemed  necessary  for  the  use  or  pro- 
tection of  the  work,  and  the  cost  of  the 
same  shall  be  paid  out  of  the  road  and  bridge 
tax,  or  by  the  railroctd  company,  as  the  case 
may  be:  Provided,  however,  notice  shall 
first  be  given  to  the  road  or  railroad  au- 
thorities to  build  or  construct  such  bridge 
or  culvert,  and  they  shall  have  thirty  days 
in  which  to  build  or  construct  the  same, 
such  bridges  or  culverts  shall,  in  all  cases, 
be  constructed  so  as  not  to  interfere  with 
the  free  flow  of  water  through  the  drains  of 
the  district.  Should  any  railroad  company 
refuse  or  neglect  to  build  or  construct  any 
bridge  or  culvert  as  herein  required,  the 
commissioners  constructing  the  same  may 
recover  the  cost  and  expenses  therefor  in  a 
suit  against  said  company  before  any  jus- 
tice of  the  peace  or  any  court  having  juris- 
diction, and  reasonable  attorney's  fees  may 
be  recovered  as  part  of  the  cost.  The  proper 
authorities  of  any  public  road  or  railroad 
shall  have  the  right  of  appeal  the  same  as 
provided  for  individual  landowners."  § 
40%.     Ibid.,  723. 

*It  is  contended  by  the  defendants  in  error  [565] 
that  §  56  of  what  is  known  as  the  levee  act 
has  a  bearing  on  the  case.  That  section 
need  not,  however,  be  set  out,  as  the  su- 
preme court  of  the  state  adjudged  in  this 
case  that  a  district  organized  under  the 
farm  drainage  act  was  subject  only  to  the 
provisions  of  that  act,  and  that  the  drainage 
commissioners  could  not  claim  any  author- 
ity under  the  other  act.  212  111.  103,  72  N. 
£.  219.  See  also  Oauen  ▼.  Moredook-  d  L  L. 
Drainage  Diet,  No.  1,  131  111.  446,  23  N.  E. 
633;  Drainage  Comra.  v.  Volke,  163  111.  243, 
45  N.  E.  416;  McCaleh  v.  Coon  Run  Drain- 
age d  Levee  District,  190  111.  549,  60  N.  E. 
898. 

The  present  proceeding  was  instituted  in 
the  circuit  court  of  Kendall  county,  Klinoia, 
by  the  defendants  in  error  as  drainage  com- 
missioners for  the  Bristol  drainage  district 
in  that  county,  against  the  Chicago,  Bur- 
lington, &  Quincy  Railway  Ck>mpany.  It  it 
a  petition  for  mandamus. 

Besides  a  general  demurrer,  the  railway 
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companj  demurred  specially  upon  the 
groond  that  a  judgment  in  favor  of  the 
eommissioners  would  take  its  property  for 
pablic  use  without  compensation,  and  there- 
fore without  due  process  of  law,  as  well  as 
deny  to  it  the  equal  protection  of  the  laws, 
in  violation  of  the  Constitution  of  the 
United  States.  The  demurrer  was  overruled. 
The  defendant  having  elected  to  stand  by  its 
demuirer.  judgment  was  rendered  ordering 
%  writ  of  mandamus  as  prayed  for  in  the 
petition.  That  judgment  was  afi&rmed  by 
the  supreme  court  of  Illinois,  212  111.  103,  72 
N.  E.  219,  and  hence  the  present  writ  of 
error. 

As  the  case  was  determined  upon  the  de- 
■nrrer,  the  facts  are  to  be  taken  as  alleged 
in  the  petition.  The  case,  thus  presented,  is 
Aj  follows: 

The  drainage  district  in  question  was  or- 
ganized under  the  farm  drainage  act  above 
referred  to  and  contains  about  2,000  acres 
of  iand  on  both  sides  of  Rob  Roy  creek, 
ftcross  which  are  the  road  and  right  of  way 
of  the  railway  company.  For  more  than 
fifty  years  before  the  district  was  estab- 
lished, that  creek  had  been,  as  it  now  is, 
i6]a  natural  water  course.  Prior  "to  June  24th, 
1^03,  the  commissicners  located  a  ditch  or 
drain  on  the  line  of  the  creek  for  the  pur- 
pose of  enlarging  its  channel  or  water 
course,  and  thereby  enabling  the  lands  in 
the  drainage  district  to  be  better  drained 
and  made  more  tillable. 

The  railway  company  operated  and  main- 
tained its  road  across  Rob  Roy  creek,  not 
under  any  specific  grant  of  authority,  but 
under  its  general  corporate  power  to  con- 
struct, operate,  and  maintain  a  railroad. 
It  placed  a  bridge  or  culvert  12  by  30  feet 
at  the  point  where  the  road  crosses  the 
creek.  In  constructing  a  foundation  for  the 
bridge  or  culvert  the  company  sank  or 
placed  in  the  creek  at  the  point  of  crossing 
knge  wooden  timbers  and  stones,  thereby 
preventing  the  deepening  and  enlarging  of 
the  creek  by  the  commissioners,  imless  they 
removed  such  timber  and  stones;  and  if 
that  be  done  the  result  will  be  the  destruc- 
tion of  the  bridge  or  culvert.  The  present 
channel  or  water  way  of  the  creek,  under 
the  bridge  pr  culvert;  is  3  feet  in  depth 
and  12  feet  in  width.  It  is  insufficient  to 
aflow  the  natural  flow  of  water  in  the  ditch 
or  drain  proposed  to  be  constructed  by  the 
commissioners.  The  estimated  cost  of  this 
ditch  or  open  drain  is  $20,000.  The  present 
bridge  across  the  creek  does  not  exceed 
18,000  in  value,  and  a  new  bridge,  con- 
forming to  the  plan  of  the  Commissioners, 
vill  cost  not  exceeding  $13,000. 

On  the  24th  of  June,  1903,  the  drainage 
commissioners  notified  the  railway  company 
is  writing  that  a  bridge  was  necessary  at 
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I  the  point  where  the  company's  right  of  way 
would^  be  crossed  or  intersected  by  the  pro- 
posed ditch;  that  it  was  necessary  to  en- 
large the  opening  under  the  present  bridge; 
that  the  proposed  improvement  was  to  be 
the  water  way  of  a  combined  system  of 
drainage  established  in  the  vicinity  under 
the  charge  and  direction  of  the  drainage 
commissioners  of  the  district ;  that  the  main 
ditch  of  the  drainage,  where  it  will  inter- 
sect the  company's  right  of  way,  must  be  of 
the  width  of  23  feet  and  of  the  depth  of 
9%  feet,  the  bridge  constructed  to  be  of 
the  width  of  23  feet  •in  the  clear  at  the  8ur-[567] 
face  or  level  of  land,  and  to  permit  at  least 
sixteen  feet  in  the  clear  at  the  bottom  of 
the  ditch.  The  notice  stated  that  the  com- 
pany was  required,  in  piirsuance  of  the  stat- 
ute in  such  case  made  and  provided,  to  build 
and  construct  such  bridge  within  thirty 
days  from  the  date  of  the  notice,  in  default 
whereof  the  commissioners  would  construct 
the  same  at  the  cost  and  expense  of  the 
company. 

The  company  disregarded  the  notice  and 
failed  to  build  and  construct  the  required 
bridge  or  culvert  at  the  point  of  intersection 
with  the  creek,  in  accordance  with  the  di- 
mensions specified  in  the  notice,  and  so  as  to 
permit  such  enlargement  of  the  channel  un- 
der the  bridge  as  would  be  sufficient  for  the 
natural  flow  ot  water  in  the  proposed  ditch 
or  drain. 

The  petition  averred  that  a  majority  of 
the  lands  of  the  drainage  district  were 
swamp  or  slough  lands,  and  in  their  pres- 
ent condition  were  not  subject  to  cultiva- 
tion, but  by  means  of  the  proposed  deepen- 
ing and  enlarging  of  Rob  Roy  creek,  and  as 
a  result  of  the^  removal  of  the  timbers  and 
stones  in  the  creek  and  the  enlargement 
and  deepening  of  the  creek,  all  the  lands  in 
the  drainage  district  would  be  "greatly  im- 
proved, and  made  good,  tillable  land,  sub- 
ject to  cultivation;"  that  the  proposed  lo- 
cation of  the  ditch  or  drain  along  the 
creek  was  the  best  route  or  means  for 
drainage  of  the  district,  constituting  the 
only  natural  water  course  of  the  drainage 
district,  and  affording  the  only  natural  out- 
let or  way  of  drainage  of  the  lands  to  make 
them  tillable;  that  if  said  improvement  and 
enlargement  of  the  ditch  was  made  and  the 
timbers  and  stones  removed  from  the  creek 
at  the  point  of  crossing,  all  of  the  lands  of 
the  district  would  be  made  good,  tillable 
lands  for  general  farming  purposes;  and 
that  the  proposed  construction  of  a  ditch 
or  drain  along  Rob  Roy  creek,  when  com- 
pleted in  accordance  with  said  plans,  would 
"not  divert  or  carry  waters  which  by  nature 
of  force  of  gravity  would  flow  or  drain 
into    any    other   natural    water   coiirse    in 
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said  drainage  district  or  the  vicinity  there- 
of." 
The   commissioners  allege   in  their  peti- 

[568]tioii  that  the  neglect,  'failure,  and  refusal 
of  the  railway  company  to  remove  the  tim- 
bers and  stones  it  had  placed  in  the  creek, 
and  to  construct  and  enlarge  the  opening 
under  its  bridge  or  culvert,  had  prevented 
them  from  completing  the  construction  of  the 
ditch  or  drain  in  accordance  with  the  plans 
adopted  by  them;  that  it  was  necessary  for 
the  use  and  protection  of  the  proposed 
drainage  work  that  the  opening  imdemeath 
the  bridge  or  culvert  be  constructed  and  en- 
larged in  the  manner  indicated  m  order  that 
the  lands  in  the  district  might  be  drained  in 
accordance  with  said  plans;  which  plans 
"are  reasonable  for  the  suitable  and  proper 
drainage  of  said  district." 

The  relief  asked  was  a  writ  of  mandamus 
commanding  the  railway  company  to  forth- 
with enlarge,  deepen,  and  widen  the  water 
way  over  and  across  the  company's  right  of 
way  across  Rob  Roy  Creek. 

1.  The  first  question  is  one  'of  the  au- 
thority of  this  court  to  review  the  judgment 
below.  As  we  have  seen,  the  railway  com- 
pany insisted  in  the  court  of  original  ju- 
risdiction that  the  statute  under  which  the 

[580]  drainage  commissioners  proceeded  *could 
not  be  applied  in  this  case  without  taking 
its  property  for  public  use  without  compen- 
sation, and  therefore  depriving  it  of  proper- 
ty without  due  process  of  law,  or  without 
denying  to  it  the  equal  protection  of  the 
laws,  guaranteed  by  the  Constitution  of  the 
United  States.  The  judgment  of  the  trial 
court  was  adverse  to  that  view,  in  the  su- 
preme court  of  the  state  the  railway  com- 
pany, by  its  assignments  of  error,  preserved 
its  objection  based  on  constitutional  grounds. 
That  court  did  not,  in  words,  refer  to  the 
Constitution  of  the  United  States,  and  its 
opinion  concluded:  "Entertaining  the  views 
above  expressed,  and  founding  our  conclu- 
sion upon  the  rights  and  duties  of  the  par- 
ties as  found  in  the  common  law,  we  deem  it 
unnecessary  to  pass  upon  the  constitutional- 
ity of  §  40y2  of  the  farm  drainage  act." 
[212  111.  120,  72  N.  E.  225.] 

The  contention  is  that  as  the  state  court 
based  its  judgment  on  the  common- law  duty 
of  the  railway  company,  and  not  expressly 
on  any  Federal  ground,  it  cannot  be  said 
that  there  was  any  denial  of  the  Federal 
right  claimed  by  the  company ;  consequently, 
it  is  argued,  this  court  is  without  jurisdic- 
tion to  re-examine  the  final  judgment.  Rev. 
Stat.  §  709,  U.  S.  Comp.  Stat.  1901,  p.  575! 
Undoubtedly,  the  general  rule  is  that 
where  the  judgment  ot  the  state  court  resta 
upon  an  independent,  separate  ground  of 
local  or  general  law,  broad  enough  or  suflS- 
cient  in  itself  to  oover  the  essential  issues 
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and  control  the  rights  of  the  parties,  how- 
ever the  Federal  question  raised  on  the 
record  might  be  determined,  this  eoart  wil! 
affirm  or  dismiss,  as  the  one  course  or  t/>^ 
other  may  be  appropriate,  without  con^idrr- 
ing  tha'^^  question.  But  it  is  equally  w*!! 
settled  that  the  failure  of  the  state  court  to 
pass  on  the  Federal  right  or  immunity  cp*- 
cially  set  up,  of  record,  is  not  conclu-ive. 
but  this  court  will  decide  the  Federal  qut-*- 
tion  if  the  necessary  efl'ect  of  the  jud^rment 
is  to  deny  a  Federal  riglit  or  immunity  spe- 
cially set  up  or  claimed,  and  whfch,  if  recog- 
nized and  enforced,  would  require  a  ju<lg- 
ment  different  from  one  resting  upon  eom^ 
ground  of  local  or  general  law.  And  sor*-. 
plainly  was  the  effect  of  the  judcrment  in  thi^ 
ease.  If,  as  the  railway  company  oont**n'. 
the  proposed  *action  of  the  drainage  conimi*  ^ 
sioners  would  deprive  it  of  property  without 
due  process  of  law  and  also  deny  to  it  th^ 
equal  protection  of  the  laws,  thai  a  j^d«^ 
ment  should  have  been  rendered  for  the  eoo- 
pany.  And  that  result  could  not  be  a^-oid<d 
merely  by  silence  on  the  Federal  question, 
ana  by  placing  the  judgment  on  s(»ni<»  prin 
ciple  of  the  common  law.  The  conititutional 
grounds  relied  on  must,  if  sustained,  di -place 
or  supersede  any  principle  of  general  or  loral 
law  which,  but  for  such  grounds,  mi^ht  H* 
sufficient  for  the  complete  determination  of 
the  rights  of  the  parties.  The  claim  of  a 
Federal  right  or  immunity  specially  -<  t  up 
from  the  outset  went  to  the  very  root  of 
the  case  and  dominated  every  part  of  it.  If 
that  claim  be  valid,  then  the  law  is  for  tW 
railway  company;  for  the  supreme  law  of 
the  land  must  always  control.  Therefore  a 
failure  to  recognize  such  Federal  rijrht  or 
immunity,  and  the  decision  of  the  ca«e  on 
some  ground  of  general  or  local  law.  nw-r*- 
sarily  has  the  same  effect  as  if  the  claim  of 
Federal  right  or  immunity  had  been  expr#^«- 
ly  denied.  That  claim  having,  then,  l*<*n  di* 
tinctly  set  up  by  the  company,  and  bein,: 
broad  enough  to  cover  the  entire  case,  it 
may  not  be  ignored,  and  this  court  cinpot 
refuse  to  determine  whether  the  allec*^! 
Federal  right  exists  and  is  protected  by  t*  • 
Constitution  of  the  United  States.  If  th* 
case  had  been  decided  in  favor  of  the  ral!w..r 
company  on  some  ground  of  local  or  general 
law,  then  the  claim  of  a  Federal  right  wouM 
have  become  immaterial,  and  we  could  not 
have  re-examined  the  judgment.  But  the 
decision  was  otherwise,  and  was,  in  law.  a 
denial  of  the  claim  of  a  Federal  right. 

For  these  reaaons  we  are  of  opinion  that 
tins  court  has  jurisdiction  to  re-examine  tiic 
final  judgment  of  the  state  oourt  so  far  as 
it  involved  the  Federal  right  or  immunity 
specially  set  up  by  the  railway  company. 

2.  The  concrete  case  arising  upon  the  peti- 
tion and  the  demurrer  it  this:     A    public 
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eorpontioii,  charged  by  law  with  the  duty 
of  Gausing  a  large  body  of  lands,  principally 
•wamp   and    slough    lands,    to    be    drained 

ttjaad  made  capable  of  cultivation,  *has,  under 
ir<H!t  legislative  authority,  adopted  a  rea- 
luble  and  suitable  plan  to  accomplish  that 
Abject.  That  plan  requires  the  enlarging 
tnd  deepening  of  the  channel  of  a  natural 
witer  course  running  through  the  district, 
which  is  the  only  natural  outlet  or  way  of 
drainage  of  the  lands  of  the  district, —  the 
best  and  only  practicable  mode  by  which  the 
laDda  can  be  made  tillable.  But  that  plan 
cannot  be  carried  out  unless  the  timbers  and 
stones  in  the  creek — placed  there  by  the 
railway  ccmipany  when  it  constructed  the 
foundation  for  its  present  bridge — are  re- 
moved. The  timber  and  stones  referred  to 
cannot,  however,  be  removed  without  de- 
^myinfr  the  foundations  of  the  present 
brid^  and  rendering  it  necessary  (if  the 
railway  company  continues  to  operate  its 
road,  which  we  assume  it  intends  to  do)  to 
construct  another  bridge  with  an  opening 
ondemeath  wide  enough  to  permit  a  channel 
saiScient  to  carry  oflf  the  waters  of  the 
creek  as  increased  in  volume  under  the 
drainage  system  adopted  by  the  commis- 
sioners. 

The  contention  of  the  railway  company  is 
that,  as  its  present  bridge  was  lawfully  con- 
stmcted.  under  its  general  corporate 
power  to  build,  construct,  operate,  and  main- 
tain a  railroad  in  the  county  and  township 
aforesaid,  and  as  the  depth  and  width  of 
the  diannel  under  it  were  sufficient,  at  the 
time,  to  carry  off  the  water  of  the  creek  as  it 
then  flowed,  and  now  flows, — the  foundation 
of  the  bridge  cannot  be  removed  and  its  use 
of  the  bridge  disturbed  unless  compensation 
be  first  made  or  secured  to  it  in  such  amount 
as  will  be  sufficient  to  meet  the  expense  of 
removing  the  timbers  and  stones  from  the 
ereek  and  of  constructing  a  new  bridge  of 
neh  length  and  with  such  opening  under  it 
as  the  plan  of  the  ccmimissioners  requires. 
The  company  insists  that  to  require  it  to 
meet  these  expenses  out  of  its  own  funds 
will  be,  within  the  meaning  of  the  Oonsti- 
tatioD,  a  taking  of  its  property  for  public 
use  without  compensation,  and,  therefore, 
without  due  process  of  law,  as  well  as  a  deni- 
al to  it  of  the  equal  protection  of  the  laws. 
The  importance  of  these  questions  will 
justify  a  reference  to  some  of  the  adjudged 
fises;   referring   first   to   those   recognizing 

I3;*the  distinction  between  an  incidental  in- 
jary  to  rights  of  private  property  result- 
ing from  the  exercise  of  governmental  pow- 
CTs.  lawfully  and  reasonably  exerted  for  the 
T>iiblie  good,  and  the  taking,  within  the 
meaning  of  the  Constitution,  of  private 
piofperty  for  public  use. 

In  yorthern  Transp.  Co,  v.  Chicago,  99  U. 
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S.  635, 642, 25  L.  ed.  336,  338,  which  involved 
a  claim  for  damages  directly  resulting  from 
the  construction  by  the  city  of  Chicago  of  a 
tunnel  under  Chicago  river,  whereby  for  a 
very  long  time  the  plaintiff  was  prevented 
from  using  its  dock  and  other  property  tor 
purposes  of  its  business;  in  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  669,  31  L.  ed.  205,  213,  S 
Sup.  Ct.  Rep.  273,  which  related  in  part, 
to  the  lawful  prohibition  by  the  state  of  the 
use  of  private  property  in  a  particular  way^ 
whereby  its  value  was  materially  diminished, 
if  not  practically  destroyed;  in  'New  York 
d  N.  E.  R,  Co,  V.  Bristol,  151  U.  S.  556, 
557,  571,  38  L.  ed.  269,  272,  274,  14  Sup. 
Ct.  Rep.  437,  which  involved  the  question 
whether  a  railroad  company  could  be  re- 
quired, at  its  sole  expense,  to  remove  a  grade 
crossing  which  it  had  lawfully  established 
and  used,  and  to  establish  another  crossing 
at  a  different  place;  in  Chicago,  B.  d  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  252,  41  L.  ed. 
976,  990,  17  Sup.  Ct.  Rep.  581,  in  which  one 
of  the  questions  was  whether  it  was  a  con- 
dition of  the  exercise  by  the  state  of  its  au- 
thority to  regulate  the  use  of  property  owned 
by  individuals  or  corporations,  that  the 
owner  should  be  indemnified  for  the  damage 
or  injury  resulting  from  the  exercise  of  such 
authority  for  legitimate  public  purposes; 
in  Gibson  v.  United  States,  166  U.  S.  269, 
271,  276,  41  L.  ed.  996,  998,  1002,  17  Sup.  Ct. 
Rep.  578,  in  which  the  owner  of  a  farm  on 
an  island  in  the  Ohio  river,  at  which  there 
was  a  landing,  sought  to  recover  compensa- 
tion for  the  injury  done  to  the  farm  by  rea- 
son of  the  construction  by  the  United  States 
of  a  dike  for  tne  purpose  of  concentrating  the 
waterflow  in  the  mam  channel  of  the  river; 
and  in  Scranton  v.  Wheeler,  179  U.  S.  141, 
164,  46  L.  ed.  126,  137,  21  Sup.  Ct.  Rep.  48, 
which  involved  the  question  whether 
the  United  States  was  required  to  com- 
pensate an  owner  of  land  fronting  on 
a  public  navigable  river,  when  his  ac- 
cess from  the  shore  to  the  navigable 
part  of  such  river  was  permanently  ob- 
structed by  a  pier  erected  in  the  river  under 
*the  authority  of  Congress  for  the  purpose  [584] 
of  improving  navigation, — in  each  of  those 
cases  this  court  recognized  the  principle  that 
injury  may  often  come  to  private  property 
as  the  result  of  legitimate  governmental 
action,  reasonably  taken  for  the  public  good 
and  for  no  other  purpose,  and  yet  there  will 
be  no  taking  of  such  property  within  the 
meaning  of  the  constitutional  guaranty 
against  the  deprivation  of  property  without 
due  process  of  law,  or  against  the  taking  of 
private  property  for  public  use  without  com- 
pensation. To  this  class  belongs  the  recent, 
and,  as  we  think,  decisive  case  of  New  Or- 
leans Gaslight  Co.  v.  Drainage  Commission, 
197  U.  S.  453,  49  L.  ed.  831,  25  Sup.  a.  Rep. 

605 


( 


584-586 


SUFBEME  COITBT  OF  THE  UnTTBD  STATES. 


Oct.  Tmc 


471,  to  be  hereafter  adverted  to  in  another 
connection.  In  this  class  ma^r  also  be  placed 
Mills  V.  United  States,  12  L.  R.  A.  673, 
46  Fed.  738.  That  was  the  case  of  an  im- 
provement by  the  United  States  of  the  navi- 
gation of  Savannah  river,  which  resulted' in 
so  raising  the  water  in  that  river  as  to 
make  it  impossible  to  prevent  the  flooding 
of  adjacent  rice  fields  that  were  ordinarily 
and  naturally  drained  into  the  river,  and 
rendering  it  necessary  that  expense  be  in- 
curred in  order  to  provide  new  drainage 
from  those  fields  into  a  back  river,  where 
the  water  levels  were  suitable.  In  com- 
menting upon  that  case,  this  court  said,  in 
United  States  v.  Lynah,  188  U.  S.  445,  47 
L.  ed.  539,  23  Sup.  Ct.  Rep.  349:  "Obvious- 
ly there  was  no  taking  of  the  plaintiff's 
lands,  but  simply  an  injury  which  could  be 
remedied  at  an  expense,  as  alleged,  of  $10,- 
000,  and  the  action  was  one  to  recover  the 
amount  of  this  consequential  injury.  The 
court  rightfully  held  that  it  could  not  be 
sustained."  See  also  Bedford  v.  United 
Statesy  192  U.  S.  217,  48  L.  ed.  414,  24  Sup. 
Ct.  Rep.  238,  and  ilanigault  v.  Springs,  199 
U.  S.  473,  ante,  274,  26  Sup.  Ct.  Rep.  127. 
We  refer  also,  as  having  direct  applica- 
tion here,  to  some  of  the  cases,  familiar  to 
the  profession,  that  recognize  the  possession 
by  each  state  of  the  power,  never  surrender- 
ed to  the  government  of  the  Union,  of  guard- 
ing and  promoting  the  public  interests  by 
reasonable  police  r^^lations  that  do  not  vio- 
late the  Constitution  of  the  state  or  the  Con- 
stitution of  the  United  States.  Oibbons  v. 
Ogden,  9  Wheat.  1,  6  L.  ed.  23;  Hannibal  d 
St.  J.  R.  Co,  V.  Husen,  95  U.  S.  465,  472,  24 
L.  ed.  527,  530 ;  Patterson  v.  Kentucky,  97  U. 
[686 J  S.  601, 503, 24  L.  ed.  1 1 15, 1 1 16 ;  •Morgan^s  L. 
d  T.  R.  d  S.  S.  Co.  V.  Board  of  Health,  118 
U.  S.  455,  464,  30  L.  ed.  237,  241,  6  Sup.  Ct. 
Rep.  1114;  Bennington  v.  Georgia,  163  U.  S. 
299,  308,  309,  41  L.  ed.  166,  170,  171,  16  Sup. 
Ct.  Rep.  1086;  New  York,  N,  H,  d  B,  R,  Co. 
v.  New  York,  165  U.  S.  628-631,  41  L.  ed. 
853,  854,  17  Sup.  Ct.  Rep.  418. 

We  assume  that  the  drainage  statute  in 
question  is  entirely  consistent  with  the  Con- 
stitution of  Illinois.  It  is  so  regarded  by 
the  supreme  court  of  the  state,  and  that  is 
all -sufficient  in  this  case.  We  assume,  also, 
without  discussion — as  from  the  decisions 
of  the  state  court,  we  may  properly  assume 
— that  the  draining  of  this  large  body  of 
lands  so  as  to  make  them  fit  for  human 
habitation  and  cultivation  is  a  public 
purpose,  to  accomplish  which  the  state  may, 
by  appropriate  agencies,  exert  the  general 
powers  it  possesses  for  the  common  good. 
By  the  removal  of  water  from  large  bodies 
of  land,  the  state  court  has  said,  and  by  "the 
subjection  of  such  lands  to  cultivation,  they 
are  made  to  bear  their  proper  proportionate 
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burden  to  the  support  of  the  inhabitants  and 
the  commerce  of  the  state.  Their  valoe  is 
increased,  and  thereby  their  contribution  in 
taxes  to  the  state  and  local  governments  is 
increased."  212  111.  103,  119,  72  N.  E.  21». 
It  is  conceded  that  tiiis  public  purpose  eas- 
not  be  certainly  and  effectively  attained  ex- 
cept through  the  plan  adopted  by  the  drain* 
age  commissioners.  Further,  the  regula- 
tions against  which  the  railway  companT  in- 
vokes the  Constitution  have  a  real,  direct, 
and  obvious  relation  to  the  public  objecU 
sought  to  be  accomplished  by  them;  in  no 
sense  are  they  arbitrary  or  unreasonabl*. 
Indeed  it  is  admitted  that  the  plan  of  the 
commissioners,  is  appropriate  and  the  best 
that  can  be  devised  for  draining  the  lands 
in  question.  But  the  railway  company,  iB| 
effect,  if  not  in  words,  insists  that  the  riehu 
which  it  asserts  in  this  case  are  superMT 
and  paramount  to  any  that  the  public  has 
to  use  the  water  course  in  'question  for  thr j 
purpose  of  draining  the  lands  in  its  vieinitt 
although  such  water  course  was  in  existenc  . 
for  the  benefit  of  the  public,  long  before  tb« 
railway  company  constructed  its  bridi^e 
This  contention  cannot,  however,  be  fu»- 
tained,  except  upon  the  theory  that  th^*  ac- 
quisition by  the  railway  company  of  a  n^bt 
of  way  through  the  lands  in  question,  and 
the  construction  on  that  right  of  wat 
of  a  bridge  across  Rob  Roy  creek  at  tht 
point  in  question,  carried  with  it  a  surrend'T 
by  the  state  of  its  power,  by  appropriate 
agencies,  to  provide  for  such  use  of  that  na* 
tural  water  course  as  might  subsequestW 
become  necessary  or  proper  for  the  public 
interests.  If  the  state  could  part  with  «ack 
power,  held  in  trust  for  the  public, — which 
is  by  no  means  admitted, — it  has  not  df^n^ 
so  in  any  statute,  either  by  express  words  or 
by  necessary  implication.  When  the  rail- 
way company  laid  the  foundations  of  lU 
bridge  in  Ro^  Roy  creek,  it  did  so  subject 
to  the  rights  of  the  public  in  the  use  of  thit 
water  course,  and  also  subject  to  the  pottsi 
bility  that  new  circumstances  and  futurr 
public  necessities  might,  in  the  judgment  1 1 
the  state,  reasonably  require  a  material 
change  in  the  methods  used  in  cro«sii;^  t).*- 
creek  with  cars.  It  may  be — and  we  take 
it  to  be  true-7  that  the  opening  under  tb# 
bridge  as  originally  constructed  was  soft- 
cient  to  pass  all  the  water  then  or  now  Mov- 
ing through  the  creek.  But  the  duty  of  tV 
company,  implied  in  law,  was  to  maintain  an 
opening  under  the  bridge  that  would  be  a>i 
equate  and  effectual  for  such  an  increaiie  la 
the  volume  of  water  as  might  result  from 
lawful,  reasonable  regulations  tatablisbed  by 
appropriate  publio  authority  from  tlsM  to 
time  for  the  drainage  of  lands  od  eMMr  side 
of  the  creek.  Angell,  Water  Oovrses,  6tk  ed. 
§  4656,  p.  640. 
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The  euprane  court  of  Illinois  said  in  this 
case:     "The   right  of   drainage   through   a 
natural   water  course  or  a   natural   water 
wsy  is  a  natural  easement,  appurtenant  to 
the  land  of  ev«ry  individual  through  whose 
land  such  natural  water  course  runs,  and 
ererj  owner  of  land  along  such  water  course 
is   ohliged    to    take    notice    of    the  natu- 
ral   easement    possessed     by     other    own 
fTs      along    the      same      water      course. 
A^ain,  in  the  same  case:     "Where  lands  are 
valuable  for  cultivation,  and  the  country,  as 
thi*,  depends  so  much  upon  agriculture,  the 
public  welfare  demands  that  the  lands  shall 
be  drained ;  and,  in  the  absence  of  any  con- 
stitutional provision  in  relation  to  such  laws 
they  have  been  sustained,  upon  high  author- 
I87jity,  as  the  exercise  of  the  'police  power." 
Further:   '*A  natural  water  course,  being  a 
natural  easement,  is  placed  upon  the  same 
ground,  in  many  respects  as  to  the  public 
right,  as  is  a  public  higliway.    At  the  com- 
mon law,  if  a  railroad  or  another  highway 
crosses  a  natural  water  course  or  a  public 
highway,  such  highway  or  railroad  must  be 
so  constructed  across  the  existing  highway 
or  water  way,  and  so'  maintained,  that  said 
highway  or  water  way,  as  the  case  may  be, 
shall  not  only  subserve  the  demands  of  the 
public  as  they  exist  at  the  time  of  crossing 
the  same,  but  for  all  future  time.     .     .     . 
The  great  weight  of  authority  is,  that  where 
there  is  a  natural  water  way,  or  where  a 
highway  already  exists  and  is  crossed  by  a 
railroad  company  under  its  general  license 
to  build  a  railroad,  and  without  any  specific 
grant  by  the   legislative   authority  to   ob- 
struct the  highway  or  water  way,  the  rail- 
road company  is  bound  to  make  and  keep  its 
crossing,  at  its  own  expense,  in  such  condi- 
tion as  shall  meet  all  the  reasonable  require- 
ments of  the  public  as  the  changed  condi- 
tions and  increased  use  may  demand."    The 
court  said  that  the  implied  authority  of  the 
company  to   build   its   present  bridge  was 
coupled  with  its  common  law  duty  "to  build 
its  bridge   over   the   natural   water   course 
with  a  view  of  the  future  as  well  as  the  pre- 
sent contingencies  and  requirements  of  such 
water  course,  and  with  the  further  implied 
provision  that  there  remained  in  the  state, 
whenever  the  public  welfare  required  it,  the 
right  to  r^:ulate  its  use."    Still   further: 
'*The  subject   [the  draining  of  lands]    was 
deemed  of  such  importance  that  the  people, 
by  {  31  of  article  4  of  the  Constitution  of 
1870,  conferred  upon  the  general  assembly 
plenary   powers    in    making    provision    for 
drainage  for  agricultural  and  sanitary  pur- 
poses, and  pursuant  to  that  power  the  gen- 
^  assembly  passed  the  act  under  which  the 
(Appellees  are  proceeding,  declaring  that  the 
organization  should  be  for  agricultural  and 
unitary  purpoees.      The  drainage  districts 
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organized  as  are  the  appellees,  under  that 
law  are  invested  yrith  the  right  of  eminent 
domain  and  the  power  of  taxation,  upon  the 
theory  that  they  are  public  utilities  and  are 
held   to  be  quasi   public   corporations.     In 
their  organic  character  *they  do  not  repre-[588] 
sent  merely  the  individual  property  owners 
or  themselves,  but  they  represent  the  state  in 
carrying  out  its  policy,  as  found  in  the  com- 
mon law  and  declared  by  its  Constitution 
and  statutes.     It  has  been  so  often  said  that 
it  need  only  be  adverted  to  here,  that  cor- 
porations such  as  appellant  do  not  hold  their 
property  and  exercise  their  franchises  strict- 
ly in  a  private  right,  but  that  from  the  na- 
ture of  their  business  and  their  relation  to 
society  they  are  public   corporations  in   a 
sense,  and  are  subject  to  public  control  and 
regulation,  though  with  their  grant  of  pow- 
er to  traverse  the  state  with  their  lines  of 
railroad  it  cannot  be  said  that  their  right 
of  private  property  attaches  to  every  high- 
way and  water  course  over  which  their  roads 
may  be  constructed.    To  so  hold  would  ren- 
der such  enterprises,  which  are  designed  for 
the  benefit  of  the  state,  obstacles  to  its  prog- 
ress and  a  menace  to  its  general  welfare. 
.    .     .    Of  course,  in  the  exercise  of  the 
right  of  the  public  interest,  as  against  such 
corporations,  the  demand  must  be  reasonable, 
and  must  clearly  appear  to  be  for  the  public 
welfare.    In  this  case  it  is  not  questioned  that 
the  improvement  of  Rob  Roy   creek,  as  pro- 
posed, is  necessary  for  the  proper  drainage 
of  the  lands  comprising  the  drainage  district. 
The  petition  alleges  that  such  enlargement  is 
necessary  and  that  the  same  cannot  be  car- 
ried on  with  the  obstructions  placed  in  the 
bed  of  silid  creek  by  appellant.     This  the 
appellant  does  not  deny."    212  111.  109-111, 
114,  118,  72  N.  E.  219. 

In  Ohio  d  M.  R,  Co.  v.  McClelland,  26 
111.  140,  144,  it  was  said — indeed,  all  the. 
cases  hold — that  "the  power  to  enact  police 
regulations  operates  upon  all  alike;"  that 
that  power  "is  incident  to  and  a  part  of  gov- 
ernment itself,  and  need  not  be  expressly  re- 
served, when  it  grants  rights  or  property  to 
individuals  or  corporate  bodies,  as  they  take 
subservient  to  this  right." 

A  case  quite  in  point  is  that  of  Kankakee 
d  S.  R,  Co.  V.  Horan,  131  111.  288,  23  N.  E. 
621.  That  was  an  action  against  a  railroad 
company  to  recover  for  damage  from  the 
backing  of  water  upon  plaintiff's  land  by 
reason  of  an  insufficient  culvert  constructed 
*bj  it  for  the  passage  of  water  from  a  certain  [589] 
natural  water  course.  The  contention  of  the 
company  was  that  the  culvert  when  construc- 
ted was  sufiicient  for  the  flow  of  water  at  the 
time,  and  that  it  was  not  bound  to  make 
such  provision  as  was  necessary  for  an  in- 
crease of  water  in  the  slough  subsequently 
arising  from  the  drainage  into  it  of  the 

607 


580-591 


SUPBEME  COUBT  OF  THE  UlOTBD  STATBS. 


Oct.  Tkbh. 


lands  along  its  course.  Upon  this  point  the 
supreme  court  of  Illinois  said:  "We  do  not 
subscribe  to  this  doctrine.  The  Parker 
slough  was  a  water  course,  and  it  was  the 
legal  right  of  anyone  along  its  line  for  miles 
above  the  railroad,  where  the  water  natural- 
ly shed  toward  the  slough,  to  drain  into  it, 
and  no  one  below,  owning  land  along  the 
slough,  would  have  any  legal  remedy  against 
such  person  so  draining  water  into  the 
slough  above  him,  for  any  damage  done  to  his 
inheritance  by  means  of  an  increased  flow  of 
water  caused  thereby.  In  other  words,  the 
slough  was  a  legal  water  course  for  the 
drainage  of  all  the  land  the  natural  tendency 
of  which  was  to  cast  its  surplus  water,  caused 
by  the  falling  of  rain  and  snow  into  it; 
and  this  whether  the  flow  was  increased 
by  artificial  means  or  not.  It  would  seem 
legitimately  to  follow  that  the  railroad  com- 
pany, in  providing  a  passageway  for  the 
slough,  was  bound  to  anticipate  and  pro- 
vide for  any  such  legal  increase  of  the  water 
flow.  If  it  did  not,  it  was  doing  a  wrong 
and  legal  injury  to  any  one  situated  like 
the  appellee,  who  received  injury  in  conse- 
quence of  a  failure  on  its  part  to  do  its 
duty."  See  also  the  following  Illinois  cases : 
People  ex  rel.  Bloomington  v.  Chicago  d 
A.  R.  Co.  67  111.  118;  Chicago,  R.  I.  d  P. 
R.  Co.  V.  Moffltt,  75  111.  524;  Chicago  d  N. 
W.  R.  Co.  V.  Chicago,  140  111.  309,  29  N.  E. 
1109;  Ohio  d  M.  R.  Co.  v.  Thillman,  143  111. 
127,  36  Am.  St.  Rep.  359,  32  N.  E.  529;  Fra- 
zer  V.  Chicago,  186  111.  480,  486,  51  L.  R.  A. 
306,  78  Am.  St.  Rep.  296,  57  N.  E.  1055. 

Many  cases  in  other  courts  are  to  the  same 
general  effect.  They  negative  the  sugges- 
tion of  the  railway  company  that  the  adequa- 
cy of  its  bridge  and  the  opening  under  it 
for  passing  the  water  of  the  creek  at  the 
time  the  bridge  was  constructed  determines 
its  obligations  to  the  public  at  all  subse- 
quent periods.  In  Cooke  v.  Boston  d  L.  R. 
[690]Corp.  133  Mass.  185,  188,  •it  appeared  that 
a  railroad  company  had  statutory  authority 
to  cross  a  certain  highway  with  its  road. 
The  statute  provided  that  if  the  railroad 
crossed  any  highway  it  should  be  so  con- 
structed as  not  to  impede  or  obstruct  the 
safe  and  convenient  use  of  the  highway.  And 
one  of  the  contentions  of  the  company  wan 
that  the  statute  limited  its  duty  and  obli- 
gation to  provide  for  the  wants  of  travel- 
ers at  the  time  it  exercised  the  privilege 
granted  to  it.  The  court  said:  "The  legis- 
lature intended  to  provide  against  any  ob- 
struction of  the  safe  and  convenient  use  of  the 
hipfhway,  for  all  time;  and  if,  by  the  increase 
of  population  in  the  neighborhood,  or  by  an 
increasing  use  of  the  highway,  the  crossing 
which  at  the  outset  was  adequate  is  no  longer 
so,  it  is  the  duty  of  the  railroad  corporation 
to  make  such  alteration  as  will  meet  the  pres- 
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ent  needs  of  the  public  who  have  occaskm  to 
use  the  highway."  In  Lake  Erie  d  IT.  R.  Co. 
V.  Cluggish,  143  Ind.  347,  42  N.  E-  743^  the 
court  said  (quoting  from  Lake  Erie  d  W.  R. 
Co.  V.  Smith,  61  Fed.  885)  :  **The  duty  of 
a  railroad  to  restore  a  stream  or  higbwmy 
which  is  crossed  by  the  line  of  its  road  is  \ 
continuing  duty;  and  if,  by  the  increase  of 
population  or  other  causes,  the  cros^ine  be- 
comes inadequate  to  meet  the  new  and  altered 
conditions  of  the  count rv,  it  is  the  dntr 
of  the  railroad  to  make  such  altera tion*  xs 
will  meet  the  present  needs  of  the  p'lMir."" 
So,  in  Indiana  eat  rel.  Muncie  v.  Lake  Erie 
d  W.  R.  Co.  83  Fed.  287,  which  was  the  ca«< 
of  an  overhead  crossing  lawfully  •constructed 
on  one  of  the  streets  of  a  dty,  the  court 
said:  ''If,  by  the  growth  of  population  or 
otherwise,  the  crossing  has  beoome  inade- 
quate to  meet  the  present  needs  of  the  pub- 
lic, it  is  the  duty  of  the  railroad  oompanr  to 
remedy  the  defect  by  restoring  the  crossing 
so  that  it  will  not  unnecessarily  impair  th« 
usefulness  of  the  highway." 

The  cases  to  which  we  have  referred  are  in 
accord  with  the  declarations  of  this  court 
in  the  recent  case  of  Tkew  Orleans  Gaslight 
Co,  v.  Drainage  Commission,  197  U.  S.  453 
49  L.  ed.  831,  25  Sup.  Ct.  Rep.  471.     That 
case  would  seem  to  be  decisive  of  the  que* 
tion  before  us.    It  there  appeared  that  n  ^  * 
company  had  acquired  an  exclusive  right  *  to  2 
supply  gas  to  the  city  of  New  Orleans  and 
its  inhabitants  through  pipes  and  mains  IjiJ 
in  the  streets.    In  the  exercise  of  that  rii' .. 
it  had  laid  its  pipes  in  the  streets.    Sub!^^ 
quently  a  drainage  commission,  proceedin|^ 
under  statutory  authority,  devised  a  system 
of  drainage  for  the  city,  and  in  the  exocution 
of  its  plans  it  became  necessary  to  chanije  tb« 
location  in  some  places  of  the  mains  an  J 
pipes  laid  by  the  gas  company.    Thr  '^inten- 
tion of  that  company  .was  that  it  C'l.ilil  not 
be  required,  at  its  own  cost,  to  shift  it-  pip« 
and  mains  so  as  to  accommodate  the  imn- 
nge  system ;  that  to  require  it  to  do  so  would 
be  a  taking  of  its  property  for  publi^  um 
without  compensation,   in   violation  of  th* 
Constitution   of   the   United    States.     Tint 
court  said:   **The  gas  company  did  nnt  ac- 
quire any  specific  location  in  the  »treel«;  it 
was  content  with  the  general   riifht  to  u*« 
them;  and  when  it  located  its  pipes  it  wa.« 
at  the  risk  that  they  might  be,  at  some  fu- 
ture time,  disturbed,  when  the  state  mipt't 
require,   for   a   necessary   public   use,  thit 
changes  in  location  be  made.     .    .    .    Tb^re 
is  nothing  in  the  grant  to  the  gas  eompaoy. 
even  if  it  could  legally  be  done,  undertakinjt 
to  limit  the  right  of  the  state  to  establiih  % 
system  of  drainage  in  the  streets.    We  think 
whatever  right  the  gas  company  acquired 
was  subject,  in  so  far  as  the  location  of  its 
pipes  was  concerned,  to  such  further  regu* 
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htioiis  as  might  be  required  in  the  interest 
of  the  public  health  and  welfare.  These 
fiewi  are  amply  sustained  by  the  authori- 
ties. Vationr^  Watencorks  Co.  v.  Kansas 
Ciif,  28  Fed.  921,  in  which  the  opinion  was 
deliTered  by  Mr.  Justice  Brewer,  then  circuit 
judgt;  Columbus  Gaslight  d  Coke  Co,  v. 
Columbus,  50  Ohio  St.  65,  19  L.  R.  A.  510, 

40  Am.  St  Rep.  648,  33  N.  E.  292;  Jamaica 
P(md  Aqueduct  Corp.  v.  Brookline,  121  Mass. 
6;  Re  Deering,  93  N.  Y.  361;  Chicago,  B.  d 
Q.  R.  Co.  V.  Chicago,  166  U.  S.  226,  254, 

41  L  ed.  979,  990,  17  Sup.  Ct.  Rep.  681.  In 
the  litter  case  it  was  held  that  uncompensat- 
ed obedience  to  a  regulation  enacted  for  the 
public  safety  under  the  police  power  of  the 
state  was  not  taking  property  without  due 
compensation.  In  our  view,  that  is  all  there 
is  to  this  case.  The  gas  company,  by  its 
frrant  from  the  city,  acquired  no  exclusive 
ri?ht  to  the   location  of  its  pipes  in  the 

tt>treets,  as  chosen  *by  it«  under  a  general 
crant  of  authority  to  use  the  streets.  The 
citT  made  no  contract  that  the  gas  company 
should  not  be  disturbed  in  the  location  chos- 
en. In  the  exercise  of  the  police  power  of 
the  state,  for  the  purpose  highly  necessary 
ia  the  promotion  of  the  public  health,  it 
has  become  necessary  to  change  the  location 
of  the  pipes  of  the  gas  company  so  as  to  ac- 
commodate them  to  the  new  public  work. 
la  complying  with  this  requirement  at  its 
ovn  expense  none  of  the  property  of  the 
pas  company  has  been  taken,  and  the  in- 
jury «u*tained  is  damnum  absque  injuria." 
The  learned  counsel  for  the  railway  com- 
pany seem  to  think  that  the  adjudications 
relatinj?  to  the  police  power  of  the  state  to 
protwt  the  public  health,  the  public  morals, 
and  the  public  safety  are  not  applicable,  in 
principle,  to  cases  where  the  police  power  is 
exerted  for  the  general  well-being  of  the 
community  apart  from,  any  question  of  the 
public  health,  the  public  morals,  or  the  pub- 
\k  safety.  Hence,  he  presses  the  thought 
that  the  petition  in  this  case  does  not,  in 
*ords,  suggest  that  the  drainage  in  question 
has  anything  to  do  with  the  health  of  tlie 
(irainage  district,  but  only  avers  that  the 
fVFtem  of  drainage  adopted  by  the  commis- 
fiionera  will  reclaim  the  lands  of  the  dis- 
trict, and  make  them  tillable  or  fit  for  cul- 
tiration.  We  cannot  assent  to  the  view  ex- 
pressed by  counsel.  We  hold  that  the  police 
po*er  of  a  state  embraces  regulations  de- 
flfimed  to  promote  the  public  convenience  or 
the  general  prosperity,  as  well  as  regula- 
tion de«ijTiied  to  promote  the  public  health, 
the  public  morals,  or  the  public  safety. 
l^  Shore  d  M.  8.  R.  Co.  v.  Ohio,  173  U. 
S.  ^,  292,  43  Ij.  ed.  702.  704.*  19  Sup.  Ct. 
^  465;  Oilman  v.  Philadelphia,  3  Wall. 
'13,  729,  18  L.  ed.  96,  100;  Pound  v.  Turck, 
•5  U.  S.  459,  464,  24  L.  ed.  525,  527 ;  Hanni- 
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hal  d  St.  J.  R.  Co.  V.  Husen,  95  U.  S.  470, 
24  L.  ed.  529.  And  the  validity  of  a  police 
regulation,  whether  established  directly  by 
the  state  or  by  some  public  body  acting  un- 
der its  sanction,  must  depend  upon  the  cir- 
cumstances of  each  case  and  the  character 
of  the  regulation,  whether  arbitrary  or  rea- 
sonable, and  whether  really  designed  to  ac- 
complish a  legitimate  public  purpose.  Pri- 
vate property  cannot  be  taken  without  coui- 
pensation  for  public  use  under  a  police  ref»u- 
lation  relating 'strictly  to  the  public  health,  [593] 
the  public  morals,  or  the  public  safety,  any 
more  than  under  a  police  regulation  having 
no  relation  to  such  matters,  but  only  to  the 
general  welfare.  The  foundations  upon 
which  the  power  rests  are  in  every  case  the 
same.  This  power,  as  said  in  Carthage  v. 
Frederick,  122  N.  Y.  268,  10  L.  R.  A.  178, 
19  Am.  St.  Rep.  490,  26  N.  E.  480,  has  al- 
ways been  exercised  by  municipal  corpora- 
tions, "by  making  regulations  to  preserve 
order,  to  promote  freedom  of  communica- 
tion, and  to  facilitate  the  transaction  of 
business  in  crowded  communities.  Compen- 
sation has  never  been  a  condition  of  its  ex- 
ercise, even  when  attended  with  inconven- 
ience or  pecuniary  loss,  as  each  member  of 
a  community  is  presumed  to  be  benefited  by 
that  which  promotes  the  general  welfare.** 
The  constitutional  requirement  of  due  proc- 
ess of  law,  which  embraces  compensation 
for  private  property  taken  for  public  use, 
applies  in  every  case  of  the  exertion  of  ^v- 
ernmental  power.  If,  in  the  execution  of 
any  power,  no  matter  what  it  is,  the  gov- 
ernment, Federal  or  state,  finds  it  necessary 
to  take  private  property  for  public  use,  it 
must  obey  the  constitutional  injunction  to 
make  or  secure  just  compensation  to  the 
owner.  Cherokee  Nation  v.  Southern  Kan- 
sas R.  Co.  135  U.  S.  641,  659,  34  L.  ed.  295, 
303,  10  Sup.  Ct.  Rep.  965;  Siteet  v.  Rechcl, 
159  U.  S.  380,  399,  402,  40  L.  ed.  188,  196, 
197,  16  Sup.  Ct.  Rep.  43;  Monongahela  Nav. 
Co.  V.  United  States,  148  U.  S.  312,  336, 
37  L.  ed.  463,  471,  13  Sup.  Ct.  Rep.  622; 
United  States  v.  Lynah,  188  U.  S.  445,  47 
L.  ed.  539,  23  Sup.  Ct.  Rep.  349.  If  the 
means  employed  have  no  real,  substantial 
relation  to  public  objects  which  govern- 
ment may  legally  accomplish, — if  they  are 
arbitrary  and  unreasonable,  beyond  the  ne- 
cessities of  the  case, — the  judiciary  will  dis- 
regard mere  forms,  and  interfere  for  the  pro- 
tection of  rights  injuriously  aflfected  by  such 
illegal  action.  Tlie  authority  of  the  courts 
to  interfere  in  such  cases  is  berond  all 
doubt.  Minnesota  v.  Barber,  136  U.  S. 
313,  320,  34  L.  ed.  455,  458,  3  Inters.  Com. 
Rep.  185,  10  Sup.  Ct.  Rep.  862.  Upon  the  gen- 
eral subject  there  is  no  real  cinflict  amonp^  the 
adjudged  cases.  Whatevjr  conflict  there 
is  arises  upon  the  question  whether  there 
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has  beer  or  will  be  in  the  particular  case, 
witliin  the  true  meaning  of  the  Constitution, 
a  "taking"  of  private  property  for  public 
use.  If  the  injury  complained  of  is  only  in- 
cidental to  the  legitimate  exercise  of  gov- 
emmental  powers  for  the  public  good,  then 

[594]  there  is  *no  taking  of  property  for  the  pub- 
lic use,  and  a  right  to  compensation,  on  ac- 
count of  such  injury,  does  not  attach  under 
the  Constitution.  Such  is  the  present  case. 
There  are,  unquestionably,  limitations  upon 
the  exercise  of  the  police  power  which  can- 
not, under  any  circumstances,  be  ignored. 
But  the  clause  prohibiting  the  taking  of 
private  property  without  compensation  "is 
not  intended  as  a  limitation  of  the  exercise 
of  those  police  powers  which  are  necessary 
to  the  tranquillity  of  every  well-ordered 
community,  nor  of  that  general  power  over 
private  property  which  is  necessary  for  the 
orderly  existence  of  all  governments.  It 
has  always  been  held  that  the  legislature 
may  make  police  regulations,  although  they 
may  interfere  with  the  full  enjoyment  of 
private  property,  and  though  no  compensa- 
tion is  given."  Sedgw.  Stat.  &  Const.  Law, 
434. 

It  remains  to  deal  with  a  particular  as- 
pect of  the  case.  The  opening  under  the 
present  bridge,  we  assume  from  the  record, 
was  sufficient,  when  the  bridge  was  con- 
structed, to  pass  all  the  water  naturally 
flowing  in  the  creek  from  lands  in  that  lo- 
cality. It  is  sufficient  if  the  channel  of  the 
rivef  be  left  as  it  is  now.  The  commission- 
ers demand,  however,  as  they  may  rightfully 
do  in  the  public  interest,  a  larger,  deeper, 
and  wider  channel  in  order  to  accommodate 
the  increased  voliune  of  water  in  the  creek 
that  will  come  from  the  proposed  plan  of 
the  commissioners.  But  that  is  a  matter 
which  concerns  the  public,  not  the  railway 
company.  Tlie  duty  of  the  company  will 
end  when  it  removes  the  obstructions  which 
it  has  placed  in  the  way  of  enlarging,  deep- 
ening, and  widening  of  the  channel.  It  fol- 
lows, upon  principles  of  justice,  that  while 
the  expense  attendant  upon  the  removal  of 
the  present  bridge  and  culvert  and  the  tim- 
bers and  stones  placed  by  the  company  in 
the  cr<^k,  as  well  as  the  expense  of  the 
erection  of  any  new  bridge  which  the  com- 
pany may  elect  to  construct  in  order  to  con- 
form to  the  plan  of  the  commissioners, 
should  be  borne  by  the  railway  company, 
the  expense  attendant  merely  upon  the  re- 
moval of  soil  in  order  to  enlarge,  deepen, 
and  widen  the  channel  must  be  borne  by  the 
district.     The  expense  to  be  borne  by  the 

[595]  district  and  the  railway  'company,  respec- 
tively, can  be  ascertained  by  the  state  court 
in  some  appropriate  way«  and  such  orders 
made  as  will  be  necessary  to  facilitate  the  ex- 
ecution  of  the  plan  of  the  commissioners. 
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Without  further  disomaion,  we  bold  it 
to  be  the  duty  of  the  railway  company,  at 
its  own  expense;  to  remove  from  the  creek 
the  present  bridge,  culvert,  timbers,  and 
stones  placed  there  by  it,  and  also  (onleu 
it  abandons  or  surrenders  its  right  to  croM 
the  creek  at  or  in  tiie  vicinity  of  the  prewnt 
crossing)  to  erect  at  its  own  expense  and 
maintain  a  new  bridge  for  crossing  that  will 
conform  to  the  regulations  established  by 
the  drainage  commissioners,  under  the  an- 
thority  of  the  state ;  and  such  a  reqairement 
if  enforced  will  not  amount  to  a  taking  of 
private  property  for  public  use  within  thm 
meaning  of  the  Constitution,  nor  to  a  demial 
of  the  equal  protection  of  the  laws. 

Leaving  it  to  the  state  court  to  giv«  ef- 
fect to  these  views  by  appropriate  orders, 
and  subject  to  the  above  qualifications,  tk4 
decree  of  the  etate  court  is  a^finned, 

Mr.  Justice  Holmes*  concurring: 
I  concur  in  the  main  with  the  judgmeat 
of  the  court.  I  agree  that  the  pvMic  aa- 
thority  has  a  right  to  widen  or  deepoi  a 
channel  if  it  sees  fit,  and  that  any  cost  that 
the  railroad  is  put  to  in  rebuilding  a  bridge 
the  railroad  must  bear.  But  the  public  Brast 
pay  for  the  widening  or  deepening,  and  I 
think  that  it  does  not  matter  whether  what 
it  has  to  remove  is  the  original  earth  or 
same  other  substance  lawfully  put  in  the 
place  of  the  original  earth.  Very  likely 
in  this  case  the  distinction  is  of  little  im- 
portance; but  it  may  be  hereafter.  I  sup- 
pose it  to  be  plain,  as  my  brotiier  Brewer 
says,  that,  if  an  expense  is  thrown  npoo  the 
railroad  unlawfully,  its  property  is  takes 
for  public  use  without  due  eompensatios. 
Woodward  ▼.  Central  Vermont  i^  Co.  190 
Mass.  599,  62  N.  E.  1061. 

*I  am  authorized  to  say  that  mj  brothoiIC 
WlUte  and  M eKeaaa  sgree  with  my  riev. 


.  Mr.  Justice  Brewevt  dissentiqg: 
The  question  in  this  ease  is  a  narrow  om. 
yet  of  profound  importance,  and,  invohiag, 
as  in  my  judgment  it  does,  a  griefous  wrooc 
to  owners  of  private  property,  I  aa  cos- 
strained  to  dissent.  Conceding  the  rcfvlari- 
ty  of  the  proceedings  and  the  power  of  the 
state  to  diiiin  the  lands  in  the  drainsgs  dis- 
trict, and,  if  necessary  therefor,  to  ecsnpcl 
the  building  of  a  new  and  enlarged  bridgt 
over  Rob  Roy  creek,  I  dissent  from  the  eos* 
elusion  that  the  state  may  cast  the  cotiis 
cost  of  such  r^uilding  upon  the  railrosd 
company. 

It  appears  from  the  petition,  which  wss 
demurred  to,  and  whose  allegations  of  fsd 
must  therefofb  be  taken  as  tme,  that  th* 
drainage  district  oonsists  of  stKNit  1,000 
acres  on  both  sides  of  Rob  Roy  mmk;  thst 
a  majority  of  the  lands  of  said  drsisaitt 
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district  are  swamp  or  slough  lands,  and, 
under  natural  conditions,  not  subject  to  cul- 
tiration,  but  by  drainage  will  all  be  greatly 
improved  and  made  good  tillable  lands. 
Tbe  railroad  company  has  for  forty  years 
moiDtained  a  bridge  or  culvert  over  Hob  Roy 
cre?k  which  has  answered  and  does  answer 
aIJ  its  purposes  and  necessities.  The  cost  of 
the  ditches  and  drains  in  the  drainage  dis- 
triet  in  accordance  with  the  plans  adopted 
bj  the  commissioners  is  estimated  at  $20,- 
OOd  The  railroad  bridge  or  culvert  across 
tbe  creek  does  not  exceed  in  value  $8,000, 
isd  a  new  bridge  or  culvert  can  be  con- 
itrueted  at  a  cost  of  not  exceeding  $13,000. 
Tbe  drainage  act  provides  for  an  appraise- 
ment of  the  damage  done  to  any  tract  by 
tbe  eonstruction  of  the  proposed  work,  and 
a  judgment  in  favor  of  the  owner  against 
the  commissioners  of  the  district  for  that 
amount.  It  also  provides  for  an  assessment 
of  tbe  benefits  to  the  different  tracts,  upon 
the  basis  of  which  assessments  taxes  are  to 
be  levied  to  pay  for  the  construction  and 
maintenance   of   the   drainage   system.     In 

Ijother  words,  any  damage  done  to  *any  par- 
ticalar  tract  by  the  ccmstruction  of  the 
drainage  system  is  to  be  paid  to  the  owner 
of  that  tract,  if  a  private  individual,  and 
the  tracts  which  are  benefited  are  to  be 
charged  with  the  cost  in  proportion  to  the 
amount  of  benefit  received.  Section  40l^  of 
the  drainage   act  then   provides: 

'The  commissioners  shall  have  the  power 
and  are  required  to  make  all  necessary 
bridges  and  culverts  along  or  across  any 
public  highway  or  railroad  which  may  be 
deemed  necessary  for  the  use  or  protection 
of  the  work,  and  the  cost  of  the  same  shall 
be  paid  out  of  the  road  and  bridge  tax,  or 
hy  the  railroad  company ^  as  the  case  may 

I  be:  Prorided,  however,  notice  shall  first  be 
ipven  to  the  rood  or  railroad  authorities  to 
build  or  construct  such  a  bridge  or  culvert, 
and  they  shall  have  thirty  days  in  which  to 
build  or  construct  the  same,  such  bridges  or 
enlrerts  shall,  in  all  cases,  be  constructed 
•0  as  not  to  interfere  with  the  free  flow  of  wa- 
ter through  the  drains  of  the  district.  Should 
any  railroad  company  refuse  or  neglect  to 
build  or  construct  any  bridge  or  culvert  as 
berein  required,  the  commissioners  construc- 
ting the  same  may  recover  the  cost  and  ex- 
penses therefor  in  a  suit  against  said  com- 
paaj  before  any  justice  of  the  peace  or  any 
court  having  jurisdiction,  and  reasonable 
attorney's  fees  may  be  recovered  as  part  of 
the  cost  The  proper  authorities  of  any 
pohlie  road  or  railroad  shall  have  the  right 
of  appeal  tbe  same  aa  provided  for  individ- 
ual landowners." 

According  to  this,  if  any  bridge  or  culvert 
oa  any  public  highway  is  needed  in  order  to 
pofeei  the  drainage  system,  the  cost  of  it 
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is  to  be  paid  out  of  the  public  funds;  but 
if  a  bridge  or  culvert  is  required  on  a  rail- 
road, the  cost  of  it  must  be  paid  by  the  rail- 
road company.  And  this  is  arbitrary,  with- 
out any  appraisement  of  benefits  or  damages. 

Now,  the  property  of  a  railroad  company 
is  private  property.  It  cannot  be  taken  for 
public  uses  without  just  compensation. 
True,  it  is  used  by  the  owners  in  perform- 
ing the  quasi  public  work  of  transportation, 
but  it  is  not  given  up  to  public  uses  general- 
ly. It  is  not  devoted  to  education  or  tiie 
improvement  of  farm  lands,  or,  indeed,  any 
other  use  than  that  of  transportation.  *If  [598] 
taken  therefrom  and  devoted  to  other  public 
uses  it  is  the  taking  of  private  property  for 
public  uses.  That  this  can  be  done  may  be 
conceded,  but  only  upon  just  compensation. 

When  private  property  is  taken  for  public 
uses  compensation  must  be  paid.  That  is 
the  mandate  of  the  Federal  Constitution  and 
of  that  of  nearly  every  state  in  the  Union. 
Independently  of  such  mandate,  compensa- 
tion would  be  required.  In  2  Kent,  Com. 
12th  ed.  p.  339,  it  is  said: 

"A  provision  for  compensation  is  a  nec- 
essary attendant  on  the  due  and  constitu- 
tional exercise  of  the  power  of  the  lawgiver 
to  deprive  an  individual  of  his  property 
without  his  consent;  and  this  principle  in 
American  oonstitutioiml  jurisprudence  is 
founded  in  natural  equity,  and  is  laid  doi^ii 
by  jurists  as  an  acknowledged  principle  of 
universal  law."  See  also  cases  cited  in  the 
note;  especially  Gardner  v.  Newburgh,  2 
Johns.  Ch.  162,  160,  7  Am.  Dec  626. 

In  Sinnickaon  v.  Johnson,  17  N.  J.  L. 
129,  145,  34  Am.  Dec.  184,  referred  to  ap- 
provingly by  this  court  in  Pumpelly  v. 
Qreen  Bay  d  M,  Canal  Co.  13  Wall.  166, 
178,  20  L.  ed.  557,  560;  and  MonongaheUt 
Nov.  Co,  V.  United  States,  148  U.  S.  312, 
324,  37  L.  ed.  463,  467,  13  Sup.  Ct  Rep. 
622,  625,  it  was  said: 

"This  power  to  take  private  property 
reaches  back  of  all  constituted  provisions; 
and  it  seems  to  have  been  considered  a  set- 
tled principle  of  universal  law  that  the 
right  to  compensation  is  an  incident  to  the 
exercise  of  that  power;  that  the  one  is  so 
inseparably  connected  with  the  other  that 
they  may  bo  said  to  exist,  not  as  separate 
and  distinct  principles,  but  as  parts  of  one 
and  the  same  principle." 

If  this  be  true  when  the  taking  is  for  that 
which  is  solely  a  public  use,  how  much  more 
true  is  it  when  the  taking  is  largely  for  the 
benefit  of  private  individuals,  and  at  best  on- 
ly incidentally  for  the  benefit  of  the  public? 
Now  the  sole  purpose  of  this  proceeding,  as 
admitted*  by  the  demurrer,  was  the  trans- 
formation of  these  swamp  and  untillable 
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lauds  into  good  tillable  lands;  in  other 
words,  to  that  extent,  increasing  the  value 
'  f  the  farms  in  the  hands  of  their  private 
[599]  owners.  While  the  statute  'under  which 
these  proceedings  were  had  contemplates 
drainage  for  agricultural  and  sanitary  pur- 
poses, there  is  nothing  in  this  record  to 
show  that  any  sanitary  result  was  contem- 
plated, and  the  only  object  disclosed  is  the 
direct  beneficial  result  to  the  owners  of 
these  swamp  lands.  There  is  not  the  slight- 
est intimation  that  the  health,  morals,  or 
safety  of  the  community  will  be  promoted, 
or  is  intended  to  be  promoted,  by  the  drain- 
age. I  quote  the  exact  language  of  the 
petition : 

"And  the  petitioners  aver  that  the  afore- 
said location  of  the  ditch  or  drain  along  the 
said  Rob  Roy  creek  was  for  the  purpose  of 
enlarging  the  channel  or  water  course  of  the 
aforesaid  Rob  Roy  creek,  and  thereby  en- 
abling the  land  in  said  drainage  district  to 
be  better  drained  and  render  the  soil  in 
said  district  more  tillable. 

•  ••••• 

"And  your  petitioners  aver  tnat  a  ma- 
jority of  the  lands  of  said  drainage  district 
are  what  is  known  as  swamp  or  slough  land, 
and  under  the  present  condition  are  not 
subject  to  cultivation,  but  by  means  of  tne 
proposed  deepening  and  enlarging  of  said 
Rob  Roy  creek,  as  herein  described,  and 
as  a  result  of  the  removal  of  said  timbers 
and  stones  in  said  Rob  Roy  creek,  at  the 
place  aforesaid,  and  of  the  enlargement  of 
and  deeper ing  of  said  Rob  Roy  creek,  all 
of  the  lands  in  said  drainage  district  will 
be  greatly  improved,  and  made  good,  til- 
lable land,  subject  to  cultivation." 

If  it  be  a  principle  of  natural  justice  that 
private  property  shall  not  be  taken  for  pub- 
lic purposes  without  just  compensation,  is 
it  not  equally  a  principle  of  natural  justice 
that  no  man  shall  be  compelled  to  pay  out 
money  for  the  beneiit  of  the  public  without 
any  reciprocal  compensation 7  What  dilTcr- 
ence  in  equity  does  it  make  whether  a 
piece  of  land  is  taken  for  public  uses  or  so 
many  dollars  for  like  purposes?  Gary  Li- 
brary v.  BliM,  151  Mass.  364,  378,  379,  7 
L.  R.  A.  765,  25  N.  E.  902;  Woodioard  v. 
Central  Vermont  R.  Co.  180  Mass.  599,  603, 
02  N.  E.  1051. 

But  it  is  said  that  this  is  done  under  the 
police  power  of  the  state,  and  that  that  can 
[600]be  exercised  without  any  provision  for  •com- 
pensation. It  seems  to  me  the  police  power 
has  become  the  refuge  of  every  grievous 
wrong  upon  private  property.  Wlienever 
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any  unjust  burden  is  cast  upon  the  owna 
of  private  property  which  cannot  be  support- 
ed under  the  power  of  eminent  domain  or  that 
of  taxation,  it  is  referred  to  the  police  pow- 
er. But  no  exercise  of  the  police  power  eu 
disregard  the  constitutional  guaranties  in  re* 
spect  to  the  taking  of  private  property,  due 
process,  and  equal  protection,  nor  should  tt 
override  the  demands  of  natural  just.ce. 
The  question  in  the  case  is  not  how  far  ttic 
state  may  go  in  compelling  a  railroad  com- 
pany to  expend  money  in  increasing  it? 
facilities  for  transportation,  but  how  far  it 
can  go  in  charging  upon  the  company  the 
cost  of  improving  farms  along  the  line  of 
its  road. 

Again,  it  will  be  perceived  that  by  the 
section  quoted,  if,  in  consequence  of  the 
drainage,  a  bridge  or  culvert  is  required  <m 
any  public  highway,  its  cost  is  paid  out 
of  the  public  funds;  but  whenever  a  bridge 
or  culvert  is  required  along  or  across  s 
railroad  the  company  is  charged  with  the 
cost.  In  the  one  case  the  public  pays,  and 
in  the  other  a  private  owner.  It  is  not  pre- 
tended  that  the  railway  is  in  any  way  bene- 
fited by  the  drainage.  Its  property  is  not 
improved,  its  revenues  are  not  increas*^! 
The  reconstruction  of  the  bridge  or  culvert 
is  not  needed  by  it  in  its  work  of  tran<!porta- 
tion.  It  has  used  this  present  bridge  wr 
over  forty  years,  meeting  in  that  time  »11 
the  demands  of  the  public  for  transporu- 
tion.  So  that,  receiving  no  benefit,  it  is 
charged  with  the  cost  of  reconstruction, — 
about  $13,000, — in  order  to  improve  tU 
value  of  the  lands  belonging  to  private  ovrs- 
ers  in  this  drainage  district,  when  if  a 
highway  crossed  at  the  same  place  and  a 
new  bridge  or  culvert  was  required,  the  ^'-t 
of  it  would  be  paid  out  of  the  public  fun  !*. 
I  cannot  conceive  how  this  can  be  looked  up 
on  as  "the  equal  protection  of  the  law*." 

Further,  even  under  the  conclusion  r<acl.' : 
by  the  court,  the  plaintiff  in  error  ^  I'-n  . 
recover  its  costs,  and  in  accord  with  the  com- 
mon practice  in  this  court,  the  order  sjxiu 
be  that  the  judgment  be  reversed  and  t 
case  remanded  for  further  proceeding*  *d»:  ( 
inconsistent  with  our  opinion.     Stanlr     \ 
Schwalhyy  162  U.  S.  265,  232,  40  L.  t*J.  St'A 
969,  16  Sup.  Ct.  Rep.  754.     Why  khoulu  it 
be  compelled  to  pay  two  or  three  huulrr^i 
dollars  in  costs  when  it  has  shown  that  the 
decision   below   placed  an    improper  cturce 
upon  it,   the   amount  of  which   is  not  dit- 
closed,  and  which  may  be  a  very  sub^tiiitijU 
sum? 

I    am,    therefore,    constrainel    to   di'^sent 
from  both  the  opinion  and  jud;nT»enl- 
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WILLIAM  A.  CLARK. 
(See  &  C.  Reporter's  cd.  601-609.) 

1.  Pablic  l«nd»— bona  fide  pareliaser*— 
ootice.— A  purchaser  of  timber  lands  after 
receirers'  final  receipts  have  issued  is  en- 
titled to  protection,  under  the  Act  of  June  3, 
1878  (20  Stat,  at  L.  89,  chap.  151.  |  2,  U. 
8.  Comp.  SUt.  1901,  p.  1545),  as  a  bona  fide 
purchaser,  against  the  cancelation,  for  the 
orifinal  frauds  of  the  entrymen,  of  the  pat- 
ents afterwards  Issued,  unless  he  is  shown 
to  have  had  actual  notice  of  such  fraud. 

5.  Appeal— >revieiT  of  llndinara  of  fact— 
eoaenrrent  fladtnara*— The  concurrent 
flndings  of  the  two  lower  courts  that  a  pur- 
chaser of  timber  lands  had  no  actual  knowl- 
edge or  notice  of  the  original  frauds  of  the 
entiymen  will  be  adopted  by  the  Supreme 
Coart  of  the  United  States,  on  appeal,  unless 
detrly  erroneous. 

[No.  359.] 
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APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of 
Montana,  dismissing  a  bill  filed  on  behalf  of 
the  United  States  to  cancel  certain  patents 
for  timber  lands  for  the  frauds  of  the  en- 
trymen.    Affirmed. 

See  same  case  below,  138  Fed.  294. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marsden  C.  Bnroh  and  Fred 
A.  Maynard  argued  the  cause,  and,  with 
Bolicitor  General  Hoyt,  filed  a  brief  for 
ippellant: 

It  is  not  possible,  under  any  circum- 
rtanccs  whatever,  for  a  man  to  become  vest- 
ed with  the  rights  of  a  bona  fide  purchaser, 
vbo  completes  his  purchase  before  patents 
Ittve  issued. 

Enxcley  v.  DiUer,  178  U.  S.  476,  44  L.  ed. 
1157,  20  Sup.  Ct.  Rep.  986;  Parsons  v. 
TenzU,  164  U.  S.  89,  41  L.  ed.  360,  17  Sup. 
Ct.  Rep.  27;  Orchard  v.  Alexander,  157  U. 

6.  372,  39  L.  ed.  737,  15  Sup.  Ct.  Rep.  635; 
Qwimnty  Sav.  Bank  v.  Bladoto,  176  U.  S. 
44S,  4.54,  44  L.  ed.  540,  542,  20  Sup.  Ct.  Rep. 
42J:  Thayer  v.  Spratt,  189  U.  S.  350,  47  L. 
ei  847,  23  Sup.  Ct.  Rep.  576;  Cogswell 
0««,  3  Land  Dec.  23;  United  States  v. 
Sttenerson,  1  C.  C.  A.  652,  4  U.  S.  App.  332, 
50  Fed-  507. 

Th  courts  acquire  jurisdiction  the  moment 
the  Interior  Department  loses  it. 

Sore. — On    bona   fide   purchasers   of   puhlio 
'wd*    see    note   to    United    States   r.    Detroit 
Timber  k  Lumber  Co.  67   C.  C.  A.  18. 
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Peyton  V.  Desmond,  63  C.  C.  A.  651,  129 
Fed.  1;  Knighi  v.  United  Land  Asso.  142 
U.  S.  161,  178,  35  L.  ed.  974,  980,  12  Sup. 
Ct.  Rep.  258. 

In  case  the  entryman  defrauds  the  gov- 
ernment, he  can  be  proceeded  against  as 
well  after  patent  has  issued  as  before. 

United  States  v.  Iron  Silver  Min.  Co, 
128  U.  S.  673,  676,  32  L.  ed.  571,  572,  9 
Sup.  Ct.  Rep.  195;  Maanvell  Land-Grant 
Case  {United  States  v.  Ma^xwell  Land- 
Chant  Co.)  121  U.  S.  325,  30  L.  ed.  949, 
7  Sup.  Ct  Rep.  1015;  Colorado  Coal  d  Iron 
Co.  v.  United  States,  123  U.  S.  307,  31  L. 
ed.  182,  8  Sup.  Ct.  Rep.  131;  United  States 
V.  San  Jacinto  Tin  Co.  125  U.  S.  273,  31  L. 
ed.  747,  8  Sup.  Ct.  Rep.  850;  United  Htates 
V.  Beehe,  127  U.  S.  338,  32  L.  ed.  121,  8 
Sup.  Ct.  Rep.  1083;  United  States  v.  Minor, 
114  U.  S.  233,  241,  29  L.  ed.  110,  113,  5  Sup. 
Ct.  Rep.  836. 

In  all  cases  of  statutory  forfeitures  en- 
suing from  acts  done  or  omitted,  an  inno- 
cent purchaser  without  notice  cannot  claim 
precedence  of  the  title  of  the  United  States. 

United  States  v.  Grundy,  3  Cranch,  338, 
2  L.  ed.  459 :  United  States  v.  1,960  Dags  of 
Coffee,  8  Cranch,  398,  3  L.  ed.  602;  The 
Distilled  Spirits  {Harrington  v.  United 
States)  11  Wall.  356,  20  L.  ed.  167. 

A  man  who  claims  to  be  a  bona  fide  pur- 
chaser must,  among  other  facts,  allege  and 
prove  that  his  vendor  was  seised  in  fee  and 
in  possession.  The  title  purchased  must  be 
apparently  perfect,  good  at  law,  a  vested 
estate  in  fee,  for  the  purchaser  of  an  equi- 
table title  holds  it  subject  to  the  equities 
upon  it  in  the  hands  of  the  vendor,  and  has 
no  better  standing  in  a  court  of  equity. 

Boone  v.  Chiles,  10  Pet.  179,  209,  9  L. 
ed.    388,    399. 

It  cannot  be  said  that,  on  the  issue  of  a 
patent,  the  title,  by  relation,  always  dates 
as  of  the  time  when  the  certificate  of  loca- 
tion was  issued.  A  title  by  relation  ex- 
tends no  further  backward  than  to  the  in- 
ception of  the  equitable  right. 

Hussman  v.  Durham,  105  U.  S.  144,  148, 
41  L.  ed.  664,  665,  17  Sup.  Ct.  Rep.  253. 

Where  a  person  has  not  actual  notice,  if 
the  circumstances  are  such  as  to  enable  the 
court  to  say,  not  only  that  he  might  have 
acquired,  but  also  that  he  ought  to  have 
acquired,  the  notice  with  which  it  is  sought 
to  affect  him,  and  that  he  would  have  ac- 
quired it  but  for  his  gross  negligence  in  the 
conduct  of  the  business  in  question,  he  will 
be  treated  as  if  he  had  notice. 

Wilson  V.  Wall,  6  Wall.  83,  91,  18  L.  ed. 
727,  730. 

The  rule  is  universal  and  elementary  that, 
if  a  purchaser  in  any  form  receives  notice 
before  he  has   completely  acquired  or  per- 
fected his  own  interest  under  the  purchase, 
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Us  position  as  bona  fide  purchaser  is  thero- 
by  destroyed,  though  he  may  have  paid  a 
valuable  consideration. 

Pom.  Eq.  Jur.  §§  753,  762. 

Messrs.  Walter  M.  Biekford  and 
George  F.  Sheltoa  argued  the  cause  and 
filed  a  brief  for  appellee: 

The  defense  of  bona  fide  purchaser  for  a 
valuable  consideration,  without  notice,  was 
available  to  the  defendant.  This  defense 
was  absolute,  and  precluded  a  recovery  by 
the  government,  for  the  reason  that,  prior 
to  the  commencement  of  suit^  patents  had 
issued  from  the  government  for  said  lands, 
and  the  full  legal  title  to  the  same  had 
vested  in  the  defendant. 

United  States  v.  Stinson,  197  U.  S.  200, 
204,  49  L.  ed.  724,  725,  25  Sup.  Ct.  Rep. 
426. 

When  the  purchaser  of  the  equitable  right 
or  interest  obtains  the  legal  estate  in  ad- 
dition to  bis  equitable  claim,  he  becomes 
a  bona  fide  purchaser,  and  entitled  to  main- 
tain his  defense  as  such  in  the  courts. 

1  Pom.  Eq.  Jur.  §§  417,  740;  Fitzsimmons 
T.  Ogden,  7  Cranch,  2,  17  L.  ed.  249 ;  Thorn- 
dike  V.  Hunt,  3  De  G.  &  J.  563 ;  NetDton  v. 
McLean,  41  Barb.  287;  Story,  Eq.  Jur.  §S 
64,  411,  436;  1  Fonblanque,  Eq.  chap.  4, 
fi  25 ;  Sugden,  Vend.  &  P.  2d  Am.  ed.  p.  519 ; 
Boone  v.  Chiles,  10  Pet.  209,  9  L.  ed.  399 ; 
Hoult  V.  Donahue,  21  W.  Va.  300;  Basset 
V.  Kosworthy,  2  White  k  T.  Lead.  Cas.  in 
Eq.  1 ;  Young  v.  Young,  L.  R.  3  Eq.  801 ; 
Pilcher  v.  Rawlins,  L.  R.  7  Ch.  259;  Wil- 
Umghhy  v.  Willoughby,  1  T.  R.  763;  Blake 
V.  Hungerford,  Prec.  in  Ch.  158;  Charlton  v. 
Low,  3  P.  Wms.  328;  Ex  parte  Knott,  11 
Ves.  Jr.  609;  Warner, v,  Winslow,  1  Sandf. 
Ch.  430;  2  Pom.  Eq.  Jur.  §§  738^  739; 
Knobloch  V.  Mueller,  123  HI.  554,  17  N.  E. 
696;  United  States  v.  California  d  O.  Land 
Co,  148  U.  S.  31,  40,  37  L.  ed.  354,  359,  13 
Sup.  Ct.  Rep.  458. 

The  fraud  charged  in  the  bill  of  complaint 
as  against  the  entrymen  was  not  such  a 
fraud  as  prevented  the  passing  of  the  legal 
title  by  the  patents,  and  the  patents  con- 
veyed the  legal  title. 

Colorado  Coal  d  /.  Co.  v.  United  States, 
123  U.  S.  313,  31  L.  ed.  185,  8  Sup.  Ct.  Rep. 
131;  United  States  v.  Detroit  Timber  d 
Lumber  Co.  67  C.  C.  A.  1,  131  Fed.  668. 

The  patent  is  conclusive  that  the  Land 
Department  had  jurisdiction  and  that  all 
the  steps  requisite  and  necessary  to  that  end 
had  been  taken,  and  the  adjudication  of  the 
land  office  is  conclusively  presumed  from  the 
issuance  of  the  patent 

Irvine  v.  Irvine,  9  Wall.  617,  625,  19  L. 
ed.  800,  802 ;  Silver  Bow  Min.  d  Mill.  Co.  v. 
Clark,  5  Mont.  424,  5  Pac.  570;  Aurora  Hill 
Consol.  Min.  Co.  v.  85  Min.  Co.  12  Sawy. 
859,  34  Fed,  520;  Morgan  v.  Daniels,  153 
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U.  S.  124,  38  L.  ed.  658,  14  Sup.  Ct  Rep. 
772;  Widdioombe  v.  Childers,  124  U.  S. 
405.  31  L.  ed.  430,  8  Sup.  Ct.  Rep.  51T; 
Coleman  v.  Hill,  44  Ark.  455 ;  Scott  v.  Loc*- 
ey  Invest.  Co.  60  Fed.  35 ;  Shanklin  v.  Mc- 
Namara,  87  Cal.  378,  26  Pac  345;  Chever 
V.  Homer,  11  Colo.  72,  7  Am.  St,  Rep.  217. 

17  Pac.  495;  Aspen  v.  Aspen  Toum  d  Lsrnd 
Co.  10  Colo.  201,  15  Pac.  794,  16  Pac  180; 
United  States  v.  California  d  O.  Land  Co. 
148  TT.  S.  44,  37  L.  ed.  360,  13  Sup.  Ct  Rep. 
458 ;  Astiazaran  v.  Santa  Rita  Land  d  Mia. 
Co.  148  U.  S.  83,  37  L.  ed.  377,  13  Sup.  Ct 
Rep.  457;  Heath  v.  Wallace,  138  U.  S.  575, 
34  L.  ed.  1065,  11  Sup.  a.  Rep.  380:  Sorih- 
em  P.  R.  Co.  v.  Cannon,  4  C.  C.  A.  303,  7 
U.  S.  App.  507,  54  Fed.  260 ;  United  States 
V.  Dalles  Military  Road  Co.  41  Fed.  497; 
Sioux  City  d  St.  P.  R.  Co.  v.  United  Staff, 
36  Fed.  612;  Qliddcn  v.  Union  P.  R.  Co.  30 
Fed.  661;  Smith  v.  Hollis,  46  Ark.  24; 
Plummer  v.  Brown,  70  Cal.  546,  12  Pac 
464;  Keane  v.  Brygger,  3  Wash.  349,  2S 
Pac.  653 ;  United  States  v.  Ban  Jacinto  Tin 
Co.  125  U.  S.  273,  31  L.  ed.  747,  8  Sup.  Ct 
Rep.  850;  United  States  v.  Mackintosh,  St 
C.  C.  A.  176,  56  U.  S.  App.  483,  85  Fed- 
338;  Hatch  v.  Ferguson,  57  Fed.  9^5;  Levis 
V.  Shaw,  57  Fed.  518,  70  Fed.  294;  Carroll 
V.  Safford,  3  How.  441,  461,  11  L.  ed.  671. 
680;   Witherspoon  v.  Duncan,  4  Wall.  210. 

18  L.  ed.  339;  United  States  v.  Amrnro* 
Bell  Teleph.  Co.  167  U.  S..240,  42  L.  ed.  154, 
17  Sup.  Ct  Rep.  809;  United  States  r. 
King,  27  C.  C.  A.  509,  48  U.  S.  App.  542, 
83  Fed.  191;  Penn  Mut.  L.  Ins.  Co.  v.  Cnio* 
Trust  Co.  83  Fed.  893;  United  States  v. 
Northern    P.     R.    Co.    37    C.    C.    A,   290, 

95  Fed.  882;  Stimson  Land  Co.  v.  JUic^ 
son,    62    Fed.    429;      Miller    v.    Domakue^ 

96  Wis.  509,  71  N.  W.  904;  Johnson  r. 
Bridal  Veil  Lumbering  Co.  24  Or.  185.  33 
Pac.  528;  United  States  v.  Meeker,  50  Fed. 
147 ;  Johnson  v,  Towsley,  13  WalL  72,  20  L 
ed.  485;  St.  Louis  Smelting  Co.  v.  Kem^ 
104  U.  S.  640,  26  u  ed.  876;  Minter  y. 
Crommelin,  18  How.  87,  15  L.  ed.  279; 
Hussman  v.  Durham,  165  U.  a  144,  41  U 
ed.  664,  17  Sup.  Ct  Rep.  253;  Pacific  Cott 
Min.  d  Mill  Co.  v.  Sparge,  8  Sawy.  645, 
16  Fed.  348;  Coleman  v.  Peshtigo  Lumh<r 
Co.  30  Fed.  317;  Northern  P,  E.  Co.  t. 
Myers,  172  U.  S.  589,  43  L.  ed.  564,  19  Sop. 
a.  Rep.  276;  JCffH  Oil  Co.  v.  Clarke.  30 
Land  Dec.  550;  French  v.  Spencer,  21  How. 
228,  16  L.  ed.  97. 

The  right  to  a  patent,  onoe  vested,  is 
treated  by  the  government^  when  dealisjt 
with  public  lands,  at  equivalent  to  a  patfst 
issued.  When  in  fact  the  patent  doM  iMOt. 
it  relates  back  to  the  inception  of  the  rif fat 
of  the  patentee,  to  far  as  it  may  be  Bc«tt- 
sary  to  cut  off  intervening  claimants. 

Stark  V.  Starr,   6  Wall.  402,    18  L.  cd. 

too  v.% 
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m;  Bmmep  T.  Dolph,  97  U.  8.  652,  24  L. 
«L  1063;  Wirth  ▼.  Branson,  98  U.  S.  118, 
25  L.  ed.  S6;  Lfftle  t.  Arkansas,  9  How. 
S14.  13  L.  ed.  153 ;  Simmons  v.  Wagner,  101 
U.  &  260,  25  L.  ed.  910;  Benson  Min,  d 
Bttdting  Co,  t.  Alia  Min,  d  Smelting  Co. 
145  U.  a  428,  36  L.  ed.  762,  12  Sup.  Ct. 
Bep.  877;  Deffehack  v.  Hawke,  115  U.  S. 
392,  29  L.  ed.  423,  6  Sup.  Ct.  Rep.  95. 

The  iaeuing  of  the  patent  is  condusiye  as 
to  tU  things  which  lead  up  to  the  issuing 
of  patents  by  the  officers  having  charge 
thereof. 

TalboH  ▼.  King,  6  Mont.  103,  9  Pac.  434; 
Chambers  t.  Jones,  17  Mont.  162,  42  Pac. 
753;  Lewis  ▼.  Shaw,  70  Fed.  289;  Colorado 
Coal  d  I,  Co,  Y,  United  States,  123  U.  S. 
307,  31  L.  ed.  182,  8  Sup.  Ct  Rep.  131; 
United  States  v.  California  d  0.  Land  Co. 
14S  U.  S.  31,  37  L.  ed.  354,  18  Sup.  Ct. 
Rep.  458. 

The  issuance  of  the  patent  conveyed  a  full 
title  from  the  government  as  of  the  date 
of  the  inception  of  proceedings  to  obtain 
title  from  the  government,  and  related  back 
•s  if  it  had  been  issued  on  the  date  when 
the  final  receipt  was  given  to  the  entryman 
bf  the  receiver  of  the  land  office. 

United  States  v.  Budd,  144  U.  S.  154, 
36  L.  ed.  384,  12  Sup.  Ct  Rep.  575;  United 
States  V.  Sierra  Nevada  Wood  d  Lumber 
Co.  79  Fed.  691 ;  Boone  v.  Chiles,  10  Pet. 
177,  9  L.  ed.  388 ;  United  States  v.  Winona 
d  8t.  P,  R.  Co,  15  C.  C.  A.  96,  32  U.  S. 
App.  272^  67  Fed.  948;  United  States  v. 
Sovtkem  P.  R.  Co,  76  Fed.  134;  United 
States  V.  American  Bell  Teleph,  Co,  supra; 
Thnrston  v.  AUtc,  45  Cal.  16;  Hudson  v. 
Johnson,  45  Cal.  302;  Witoker  v.  Cotiklin,  84 
Ul.  504,  24  Pac.  302 ;  Cody  v.  Eighmey,  54 
Iowa,  61.5.  7  X.  W.  10?:  McDanieJ  v.  Large, 
55  Iowa,  812,  7  N.  W.  632  5  Cwvm%der  v. 
^itK  3  G.  Greene,  341),  56  Am.  Dec.  541 ; 
Ui^  V.  Morey,  40  Minn.  396,  12  Am.  St. 
Bep.  748,  42  N.  W.  88;  Lewis  v.  Wetherell, 
»  Minn.  386,  1  Am.  St.  Rep.  674,  31  N.  W. 
356;  MeKean  y.  Crawford,  6  Kan.  112; 
Stewart  v.  Powers,  98  Cal.  514,  33  Pac. 
486;  Frink  v.  Hoke,  35  Or.  17,  56  Pac. 
1093;  Norris  T.  Heald,  12  Mont.  282,  33 
Am.  St.  Rep.  581,  29  Pac.  1121 ;  People  v. 
Swift,  96  Cal.  165,  31  Pac.  16;  Fariss  v. 
Deeming  Invest.  Co,  5  Okla.  496,  49  Pac. 
«6;  Richards  v.  Snyder,  11  Or.  501,  6 
Pie.  186;  Myers  v.  Croft,  13  Wall.  291,  20 
L  ed.  562;  United  States  v.  Detroit  Timber 
4  Lumber  Co,  124  Fed.  393. 

There  is  an  absolute  failure  of  proof  on 
tile  part  of  the  government  to  establish  that 
unr  fraud  whatever  was  committed. 

MamoeU  Land-Grant  Case  {United  States 
T.  JroMoeR  Land-Orant  Co,)  121  U.  S.  325, 
379,  30  L.  ed.  949,  958,  7  Sup.  Ct.  Rep. 
1015;  United  States  v.  Stone,  2  Wall.  535, 
200  U.  S. 


17  L.  ed.  767;  Atlantic  Delaine  Co,  t. 
James,  94  U.  S.  207,  24  L.  ed.  112;  Story^ 
Eq.  Jur.  $  157;  Lyman  ▼.  United  Ins,  Co, 
2  Johns.  Ch.  632;  Stookbridge  Iron  Co,  ▼. 
Hudson  Iron  Co,  107  Mass.  290;  Colorado 
Coal  d  I,  Co,  ▼.  United  States,  supra; 
1  Greenl.  Ev.  §  78;  Lewis  v.  Shaw,  70  Fed. 
289;  United  States  ▼.  Detroit  Timber  d 
Lumber  Co,  supra;  United  States  v.  Stin- 
son,  197  U.  S.  204,  49  L.  ed.  725,  25  Sup. 
Ct.  Rep.  426;  United  States  v.  Budd,  144 
U.  S.  154,  162,  36  L.  ed.  384,  386,  12  Sup. 
Ct  Rep.  575. 

The  defendant  did  not  have  notice  of  the 
alleged  violations  of  the  law  in  the  incep- 
tion of  title  to  the  lands  purchased  by  him. 

United  States  v.  Detroit  Timber  d  Lum- 
ber Co,  67  C.  C.  A.  1,  131  Fed.  674;  Jones 
V.  Simpson,  116  U.  S.  609,  615,  29  L.  ed. 
742,  744,  6  Sup.  Ct.  Rep.  538;  Wilson  v. 
Wall,  6  .Wall.  83,  91,  18  L.  ed.  727,  730; 
Ware  v.  Egmont,  4  De  G.  M.  &  (1.  460; 
Sugden,  Vend.  &  P.  722 ;  Meehan  v.  WUUams, 
48  Pa.  238;  Townsend  v.  Little,  109  U.  S. 
511,  27  L.  ed.  1014,  3  Sup.  Ct.  Rep.  357; 
MacBwell  Land-Grant  Case  {United  States 
V.  MaoDwell  Land-Grant  Co,)  121  U.  S.  378, 
30  L.  ed.  958,  7  Sup.  Ct.  Rep.  1015;  Craw- 
ford V.  Neal,  144  U.  S.  585,  36  L.  ed.  552, 
12   Sup.  Ct.  Rep.  759. 

The  burden  of  proof  rests  upon  the  govr 
emment  to  show,  not  only  the  fraud 
charged,  by  the  most  satisfactory  and  con- 
vincing proof,  but  also  that  the  defendant 
had  notice  of  the*  alleged  frauds  which 
would  put  him  on  inquiry,  and  lead  to  his 
discovery  of  such  frauds,  if  any. 

Colorado  Coal  d  I.  Co,  v.  United  States, 
123  U.  S.  307,  317,  318,  31  L.  ed.  182,  186, 
187,  8  Sup.  Ct.  Rep.  131;  United  States  v. 
San  Jacinto  Tin  Co,  125  U.  S.  273,  300,  31 
L.  ed.  747,  756,  8  Sup.  Ct.  Rep.  850;  United 
States  V.  Des  Moines  Nav,  d  R.  Co.  142  U. 
S.  510,  35  L.  ed.  1099,  12  Sup.  Ct.  Rep.  308; 
United  States  v.  American  Bell  Teleph,  Co, 
167  U.  S.  224,  42  L.  ed.  144,  17  Sup.  Ct. 
Rep.  809;  United  States  v.  Marshall  Silver 
Min,  Co,  129  U.  S.  579,  589,  32  L.  ed.  734, 
738,  9  Sup.  Ct.  Rep.  343;  United  States  v. 
Iron  Silver  Min,  Co.  128  U.  S.  673,  676,  32 
L.  ed.  571,  572,  9  Sup..  Ct.  Rep.  195. 

It  is  doubtful  whether,  in  this  case,  there 
is  such  an  allegation  of  fact  in  the  bill  as 
would  warrant  the  court  in  an  investigation 
of  the  question  of  whether  the  defendant 
Clark  was  a  purchaser  with  notice. 

United  States  v.  Throckmorton,  98  U.  S. 
61,  64,  25  L.  ed.  93,  94. 

The  rights  of  a  bona  fide  purchaser  cannot 
and  will  not  be  disturbed  unless  the  testi- 
mony is  conclusive  of  the  facts  alleged. 
There  must  be  no  question  as  to  the  con- 
clusive character  of  the  proof.  He  Is 
favored   in  equity.    His   rights   are  to   be 
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protected  at  all  hazards.  A  forfeiture  of  j 
those  rights  can  only  be  decreed  when  there 
is  no  other  course  left,  by  reason  of  the 
conclusive  character  of  the  proof  adduced 
in  support  of  the  claim  of  the  government. 
Lewis  V.  Shaw,  57  Fed.  516:  United 
Btates  V.  Meeker,  50  Fed.  146;  Johnson  v. 
Toxcslcy,  13  Wall.  72,  20  L.  ed.  485. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court : 

This  is  a  bill  for  the  cancelation  of  eighty 
patents  for  timber  lands  in  Montana,  now 
owned  by  the  defendant,  on  the  ground  that 
the  patentees  did  not  purchase  the  same  in 
good  faith  for  their  oa\ti  exclusive  use  and 
benefit,  but  for  speculation,  and  under  agree- 
ment by  which  their  title  should  inure  to 
the  benefit  of  another,  and  that  the  defend- 
ant knew  the  facts  in  a  general  way,  if  not 
in  detfiil.  Act  of  June  3,  1878,  chap.  151, 
§  2,  20  Stat,  at  L.  89  (U.  S.  Comp.  Stat. 
1901,  p.  1545),  extended  to  all  public-land 
states  by  .ict  of  August  4,  1S92,  chap.  375, 
fi  2,  27*  Stat,  at  L.  348.  The  defendant 
pleaded  that  he  was  a  bona  fide  purchaser, 
excepted  as  such  from  the  invalidation  of 
the  patents  by  the  act,  and  denied  the  ma- 
terial allegations  of  the  bill.  Voluminous 
evidence  was  taken,  and  at  the  hearing  the 
bin  was  dismissed  by  the  circuit  court.  125 
(607  i^'Fed.  774.  That  court  found  that  Clark  had 
no  actual  knowledge  of  the  alleged  frauds 
o/  of  facts  sufficient  to  put  him  on  inquiry 
(125  Fed.  776,  777),  and,  considering  the  re- 
quirement of  clear  proof,  according  to  the 
statement  of  this  court  in  the  Maxwell 
Land  Grant  Case  (United  States  v.  Max- 
well Land-Grant  Co.)  121  U.  S.  325,  381, 
30  L.  ed.  949,  959,  7  Sup.  Ct.  Rep.  1015, 
further  was  of  opinion  that  the  original 
frauds  alleged  were  not  made  out.  The  cir- 
cuit court  of  appeals,  in  view  of  the  pend- 
ency of  indictments,  did  not  discuss  the  al- 
leged original  frauds,  but,  assuming  for  the 
purposes  of  decision  that  they  had  been 
committed,  confirmed  the  findings  of  the  cir- 
cle t  court  with  regard  to  Clark.  One  judge 
dissented  on  the  ground  that  Clark  knew 
enough  to  be  put  upon  inquiry.  138  Fed. 
294.  The  United  States  then  appealed  to 
this  court. 

The  bill  proceeds  upon  the  footing  that 
Clark  has  the  legal  title  to  the  lands  in 
question.  The  entrymen  conveyed  to  one 
Cobban,  tlie  alleged  partner  in  their  frauds, 
and  Cobban  conveyed  to  Clark,  all  by  war- 
ranty deeds.  It  is  true  that  they  conveyed 
before  the  patents  issued,  shortly  after  ob- 
taining the  receiver's  receipt,  but  it  is  as- 
sumed that  the  legal  title,  when  created, 
followed  the  deeds.  We  make  the  same  as- 
sumption. Landes  v.  Branty  10  How.  348,  13 
L.  ed.  449;  Bush  t.  Person,  18  How.  82,  15 
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L.  ed.  273;  Myers  t.  Crofi,  13  WaU.  291.  20 
L.  ed.  562 ;  United  States  v.  Detroit  Timh^r 
d  Lumber  Co.  200  U.  S.  321,  ante,  499,  26 
Sup.  Ct.  Rep.  282.  See  further,  Ayer  ▼. 
Philadelphia  d  B.  Face  Brick  Co.  159  Mass. 
84,  34  N.  £.  177.  But  the  position  is  that 
Clark  is  privy  to  the  original  frauds,  and 
that,  even  if  he  is  i^ot,  inasmuch  as  he  did 
not  purchase  on  the  faith  of  the  patents,  be 
has  no  better  title  than  the  entrymen  would 
have  had  if  the  title  had  remained  in  them. 
No  distinction  is  attempted  on  the  ground 
that  the  deeds,  as  well  as  the  bargain,  pre- 
ceded the  patents. 

We  may  assume  for  the  purposes  of  deri- 
sion, as  did  the  circuit  court  of  appeals,  that 
the  original  frauds  are  made  out,  although 
there  is  a  great  amount  of  testimony  to  pM>i 
faith.  But  the  point  of  law  just  stated  has 
been  disposed  of  by  United  States  v.  De- 
troit Timber  d  Lumber  Co.  supra.  The 
United  States  is  attempting  to  upset  a  l^jral 
title.  In  order  to  do  that  it  must  chanr* 
Clark  with  notice  of  the  original  frmuda. 
The  fact  that  Clark,  while  he  had  a  merely 
equitable  or  personal  •claim  against  the  gov  :< 
ernment,  held  it  subject  to  any  defect  which 
it  might  have,  whether  he  knew  it  or  not,  a* 
generally  is  the  case  with  regard  to  assiirn*^! 
contracts  not  negotiable,  was  not  equiv 
alent  to  actual  notice  of  the  defect.  It  i* 
recognized  in  the  act  of  March  3,  1891,  chap 
561,  §  7,  26  Stat,  at  L.  1098  (U.  S.  Comp 
Stat.  1901,  p.  1521),  that  there  may  be  a 
bona  fide  purchaser  before  a  patent  i?>^ue* 
The  title  when  conveyed  related  back  to  t:.« 
date  of  the  original  entries.  Therefon?  Av^ 
tual  notice  must  be  proved. 

But  so  far  as  actual  knowledge  or  nt>tioe 
on  the  part  of  Clark  is  concerned,  both  of  tV 
courts  below  found  in  explicit  terms  that  the 
proof  failed.  We  perceive  no  suflTioient  rea- 
son for  departing  from  the  rule  that.  ptcet»t 
in  a  very  clear  case,  where  both  court*  ha%« 
concurred,  we  do  not  disturb  their  thulinr* 
of  fact.  United  States  v.  Stinson^  19T  I  ^ 
200,  207,  49  L.  ed.  724,  726.  25  Sup,  O.  R^:»- 
426;  The  Germanic  {Oceitnic  Steam  Yar  r.. 
V.  Aitken)  196  U.  S.  589,  695,  49  L.  eil.  C.'t. 
613,  25  Sup.  Ct.  Rep.  317.  If  ever  this  ruU 
is  to  be  applied,  it  should  be  when  those  And- 
ings  are  against  a  charge  of  fraud,  and  «hfB 
the  effort  is  to  overthrow  a  pwitent  of  t  ■♦ 
United  States.  The  requirement  that  tb» 
proof  should  be  clear  in  such  a  case  has  b*** 
repeated  in  a  series  of  decisions,  from  i^* 
Maxwell  Land-Grant  Case  {United  Stntf*  t. 
Maxwell  Land-Grant  Co.)  121  U.  S.  325.  30 
L.  ed.  949.  7  Sup.  Ct.  Rep.  1015.  to  VmtM 
Slates  V.  Stinson,  197  U.  S.  200,  204,  49  U 
ed.  724,  725,  25  Sup.  Ct  Rep.  426.  Therr  i« 
nothing  sufficient  to  show  that  Clark  h*4 
actual  knowledge  of  the  arrangement  M 
*  which  Cobban  got  the  lands.    The  allfgati  a 
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that  Cobban  was  Clark's  agent  in  the  pur- 
chase whoUv  breaks  down.  Clark  was  at  a 
distance.  He  dealt  as  a  purchaser  with 
Cobban,  and  paid  him  the  market  price,  and 
a  substantial  profit  even  on  the  government's 
calculation.  So  far  as  any  inference  was  to 
be  drawn  from  the  nearness  of  the  respec- 
tire  dates  of  the  receiver's  receipts,  the  deeds 
of  the  ehtrymen  to  Cobban,  and  the  deeds 
of  Cobban  to  Clark,  it  was  as  open  to  tlie 
officers  of  the  government  as  to  Clark,  if 
indeed,  he  knew  anything  about  those  dates ; 
yet  they  seem  to  have  suspected  nothing,  and 
be  was  advised  by  reputable  counsel  that  the 
titles  were  good,  and  bought  only  on  his 
advice.  Clark,  his  agents  and  advisers,  tes- 
tify that  they  did  not  know  or  suspect  any- 
thing wrong. 

With  regard  to  constructive  notice  in  ad- 
jdition  to  the  facts  *just  mentioned,  the  gov- 
ernment relies  on  an  argument  that  Cobban 
began  negotiations  with  Clark  before  he  had 
acquired  title  to  the  lands,  not,  however, 
identifying  those  lands.  Assuming  this  to 
be  true,  it  requires  Clark  to  have,  kept  that 
fact  in  mind  when  the  conveyances  were 
made  to  him,  and  noticing  tne  date  of  the 
conveyances  to  Cobban,  and  of  the  receiver's 
receipts,  to  infer  that  the  negotiations  were 
begun  upon  a  scheme  to  get  the  lands  from 
the  government  by  fraud.  It  requires  an  ac- 
tual and  not  necessary  inference  from  knowl- 
edge with  which  Clark  may  have  been 
SOOU.  1. 


chargeable,  but  which  he  probably,  or  at  least 
possibly,  did  not  actually  possess.  It  is 
argued  further  that  Clark's  inspector  must 
have  gone  upon  the  land  about  the  time  of 
the  entries  in  order  to  do  the  necessary  work 
of  estimating  the  timber.  If,  for  the  pur- 
poses of  argument,  we  assume  that  knowl- 
edge of  a  timber  inspector  of  facts  affecting 
the  title,  with  which  he  had  nothing  to  do, 
was  chargeable  to  Clark,  still  the  knowledge 
is  a  mere  guess.  There  was  nothing  present 
or  required  to  be  present  on  the  face  of  the 
earth  to  indicate  when  the  entry  took  place. 
We  cannot  infer  fraud  merely  from  more  or 
less  familiar  relations  between  some  of 
Clark's  agents  and  Cobban.  When  suspicion 
is  suggested,  it  is  easily  entertained.  But 
bearing  in  mind,  as  was  said  in  United  States 
V.  Detroit  Timber  d  Lumber  Co,,  that  Clark 
was  not  bound  to  hunt  for  grounds  of  doubt, 
and  recurring  to  the  canons  of  proof  laid 
down  by  the  decisions,  and  to  the  findings  of 
the  courts  below,  we  are  of  opinion  that  the 
decree  dismissing  the  bill  must  be  affirmed. 
Decree  affirmed. 

Justice  MeKenna  concurs  on  the  law  on 
the  authority  of  United  States  v.  Detroit 
Timber  d  Lumber  Co,  and  concurs  on  the 
facts.  • 

Justices  Harlan  and  Brown  dissent. 
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OF 


0ASB8  Dnroon)  of  Withoot  Opixioiit. 


Bimr,  liiTSB,  ft  Oo^  Appellani,  v.  O^hp- 
BCJ.  k  Go  Tauoo.    [No.  107.] 
(See  &  C.  Reporter's  ed.  611.) 
Appeal  from  the  Supreme  Ck>urt  of  the 

PMlippine  Islands. 
JfeMTt.  Henry  E.  Davis,  O.  O.  OarUn,  and 

Loutt  C.  Barley  for  appellant. 
Jfettrt.  A.  B.  Broume  and  Alem,  Brittan 

lor  tppellee. 
December   18,   1005.     Diamiaaed  for  the 

wutt  of  joriadiction.    Act  July  1,  1002  (32 

8Ut  at  L.  691,  chap.  1369,  fi  10,  U.  S.  Ck>mp. 

SUt  Supp.  1903,  p.  93) ;  Deland  v.  Platte 

Cotmly,  155  U.  8.  221,  39  L.  ed.  128,  15  Sup. 

Ct  Bep.  82 ;  Comatoek  v.  Eagletan,  106  U. 

6.  99,  49  L.  ed.  402,  25  Sup.  Ct.  Rep.  210; 

0k]4ih<ma  City  ▼.  MoMaater,  106  U.  S.  520, 

4»  L  ed.  587,  25  Sup.  Ct.  Rep.  324 ;  Walker 

T.  DreviUe,  12  Wall.  440,  20  L.  ed.  429. 


Iir  TBI  BCatrb  of  the  Petition  of  J.  W. 

Robinson  avd  Mabib  Carbau  for  a  Writ 

of  Habeas  Corpus.     [No.  111.] 

(See  S.  C.  Reporter's  ed.  611.) 

On  a  Certificate  from  the  United  States 
Grcoit  Court  of  Appeals  for  the  Ninth  Cir- 
edit 

Meaara.  Joaeph  W,  Bohinaon  and  Milton 
W.  Swiiik  for  petitioners. 

Meaara,  Samuel  H.  PUea,  Cfeorge  Don- 
vortk,  Jaa.  B,  Howe,  and  Frederic  D.  Mc- 
Xomey  opposed. 

Deember  18,  1905.  Certificate  diatniaaed. 
United  Btatea  ▼.  Rider,  163  U.  S.  132,  41 
L  ed.  101,  16  Sup.  Ct.  Rep.  983;  Fire  Ina. 
itto.  T.  Wiokham,  128  U.  S.  426,  32  L.  ed. 
503,  0  Sup.  Ct.  Rep.  113;  Jewell  v.  Knight, 
123  U.  a  426,  31  L.  ed.  190,  8  Sup.  Ct.  Rep. 
IW;  United  Statea  v.  Perrin,  131  U.  S.  66, 
33  L.  ed.  88,  9  Sup.  Ct  Rep.  681;  Oroaa  v. 
ftwM,  167  U.  S.  60,  42  L.  ed,  77,  17  Sup. 
Ct  Rq>.  733. 

toou.  1. 


Ah  Sou,  Appellant,  v.  United  States.    [Na 

339.] 

(See  S.  C.  Reporter's  ed.  611.) 

Appeal  from  the  United  States  Oireail 
Court  cf  Appeals  for  the  mnth  Circuit. 

See  same  ca^e  below,  138  Fed.  775. 

Mr,  John  M,  Thwraton  for  appellant. 

The  Attorney  General  and  the  BoUoiioir 
General  for  appellee. 

December  18,  1905.  Diamiaaed  for  the 
want  of  jurisdiction.  132  Fed.  878,  138  Fed. 
775;  Barry  v.  Maroein,  5  How.  103,  120,  12 
L.  ed.  70,  78;  Kurtg  v.  Moffitt,  115  U.  S.  487, 
29  L.  ed.  458,  6  Sup.  Ct.  Rep.  148;  Lou  Ow 
Bew  y.  United  Btatea,  144  U.  S.  58, 
36  L.  ed.  344,  12  Sup.  Ct  Rep.  517; 
Weatem  U.  Teleg,  Co,  v.  Ann  Arbor 
R.  Co,  178  U.  S.  239,  44  L.  ed.  1052,  20  Sup. 
Ct  Rep.  867;  Farrell  v.  O'BHen  {O'Calla- 
ghan  v.  O'Brien)  199  U.  S.  89,  50  L.  ed. 
101,  25  Sup.  Ct.  Rep.  727;  Fong  Yue  Ting 
V.  United  Btatea,  149  U.  S.  698,  730,  37  L. 
ed.  905,  919,  13  Sup.  Ct.  Rep.  1016;  Chin 
Bak  Kan  r.  United  Btatea,  186  U.  S.  193, 
46  L.  ed.  1121,  22  Sup.  Ct  Rep.  891;  Tom 
Hong  ▼.  United  Btatea,  193  U.  S.  517,  48 
L.  ed.  772,  24  Sup.  Ct  Rep.  517;  United 
Btatea  em  rel.  Turner  ▼.  WilHama,  194  U.  S. 
279,  48  L.  ed.  979,  24  Sup.  Ct  Rep.  719. 

J.  L.  Congdon,  PUUntiff  in  Error,  v.  Peo- 
ple of  the  State  of  Michigan.  [No. 
117.] 

(See  S.  C.  Reporter's  ed.  612.) 
In  Error  to  the  Supreme  Court  of  the 

State  of  Michigan. 

See  same  case  below,  137  Mich.  133,  100 

N.  W.  266. 
Meaara,  Wm,  G,  Howard,  Thoa,  J.  Cavan- 

augh,  and  H,  T,  Cook  for  plaintiff  in  error. 
Meaara,   John  E,   Bird,   Chaa.   A,   Blair, 

Henry  E.   Chaae,    Ruaaell    M.  Chaae,   and 

David  Anderaon  for  defendant  in  error. 
January  2,  1906.    Diamiaaed  for  the  Want 

of  jurisdiction.    Bohloaaer  v.  Hemphill,  198 

U.  S.  173,  49  L.  ed.  1000,  25  Sup.  Ct.  Rep. 

654;   Haaeltine  v.  Central  Nat,  Bank,   ISZ 

U.  S.  130,  46  L.  ed.  117,  22  Sup.  Ct  Rep. 

49. 
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Mutual   Reserve   Lite    Insurance    CJom- 

PANY,  Plaintiff   in  Error,  v.   Henry    C. 

Birch.     [No.  344.] 

(See  S.  C.  Reporter's  cd.  612.) 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  YorK. 

See  same  case  below  in  Appellate  Division, 
91  App.  Div.  384,  86  N.  Y.  Supp.  872;  in 
Court  of  Appeals,  181  N.  Y.  583,  74  N.  E. 
1115. 

Messrs.  Gordon  T.  Hughes  and  tT.  H,  Ral- 
ston for  plaintiff  in  error. 

Mr.  Gilbert  E.  Roe  for  defendant  in  error. 

December  18,  1905.  Judgment  afftrmed, 
with  10  per  cent  damages,  in  addition  to  in- 
terest and  costs.  Mutual  Reserve  Fund  Life 
Assp.  V.  Phelps,  190  U.  S.  147,  47  L.  ed.  987, 
23  Sup.  Ct.  Rep.  707;  Connecticut  Mut,  L. 
Ins.  Co.  V.  Spratley,  172  U.  S.  602,  43  L.  ed. 
669,  19  Sup.  Ct.  Rep.  308;  Egan  v.  Hart, 
165  U.  S.  188,  41  L.  ed.  680,  17  Sup.  Ct. 
Rep.  300;  Richardson  v.  Louisville  d  N.  R. 
Co.  169  U.  S.  128,  42  L.  ed.  687,  18  Sup. 
Ct.  Rep.  268;  Young  v.  Valentine,  177  N.  Y. 
347,  69  N.  E.  643;  Woodward  v.  Mutual 
Reserve  L.  Ins.  Co.  178  N.  Y.  485,  102  Am. 
St.  Rep.  519,  71  N.  E.  10;  Birch  v.  Mutual 
Reserve  L.  Ins.  Co.  181  N.  Y.  583,  74  N. 
E.  1115,  91  App.  Div.  384,  86  N.  Y.  Supp. 
872. 


Empire  State-Idaho  Minino  &  Develop- 
ing Company,  Appellant,  v.  Bunker  Hnx 
ft  Sullivan  Mining  &  Concentrating 
Company.  [No.  175.] 
(See  S.  C.  Reporter's  ed.  613.) 
Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

See  same  case  below,  66  C.  C.  A.  99,  131 
Fed.  691. 

Messrs.  George  Turner,  W.  B.  Heyhum, 
and  F.  T.  Post  for  appellant. 

Messrs.  Curtis  H.  Lindley,  Henry  J&icfc- 
hoff,  and  M.  A.  Folsom  for  appellee. 

January  8,  1906.  Dismissed  for  the  w.ant 
of  jurisdiction.  Colorado  Cent.  Consol.  Min. 
Co.  V.  Turck,  150  U.  S.  138,  37  L.  ed.  1030, 
14  Sup.  Ct.  Rep.  35 ;  Press  Pub.  Co.  v.  Mon- 
roe, 164  U.  S.  105,  41  L.  ed.  367,  17  Sup. 
Ct.  Rep.  40;  Blackburn  v.  Portland  Gold 
Min.  Co.  175  U.  S.  571,  44  L.  ed.  276,  20 
Sup.  Ct.  Rep.  222 ;  Spencer  v.  Duplan  Silk 
Co.*191  U.  S.  526,  48  L.  ed.  287,  24  Sup.  Ct 
Rep.  174;  Shoshone  Min.  Co.  v.  Rutter,  177 
U.  S.  505,  44  L.  ed.  864,  20  Sup.  Ct.  Rep. 
720. 
680 


■• 


In  the  Matter  of  the  (Chicago  Title 
Trust    Company,    Petitioner,      [No- 
Original.] 

(See  S.  C.  Reporter's  ed.  613.) 
Motion  for  Leave  to  File  Petition   for 

Writ  of  Mandamus. 

Messrs.    Joseph    E.    Paden    and    yewtoM 

Wyeth  for  petitioner.  I 

Mr.  James  G.  Elsdon  opposed. 
January  2,   1906.     Denied, 


John    S.    McCalla,    Appellant,    v.    AuuA 
Mazo  Acker,  Executrix  of  Calvin  S.  Ad^ 
er.  Deceased.     [No.  114.] 
(See  S.  C.  Reporter's  ed.  613.) 
Appeal  from  the  Supreme  Court  of   tfa* 

Territory  of  Oklahoma. 

See  same  case  below  (Okla.)  78  Pac  22X 
Messrs.  8.  H.  Harris  and  Fred  B^mU  fcr 

appellant. 

Mr.  Chester  Howe  for  appellee. 

January  8,   1906.     Decree  affirmed   witk 

costs.     Winebrenner  v.  Forney,   189    U.  & 

148,  47  L.  ed.  754,  23  Sup.  Ct.  Rep.  590. 


Lottie  R.  Russell,  Appellant,  v.  Bcr jakxh 

Russell  et  al.     [No.  307.] 

(See  S.  C.  Reporter's  ed.  613.) 

Appeal   from   the  United   States   Cimiit 
Court  of  Appeals  for  the  Third  Circuit. 

See  same  case  below,  67  C.  C.  A.  436,  134 
Fed.  840. 

Messrs.  John  H.  HatmlUm  and  Jokm  G. 
Carlisle'  for  appellant. 

Messrs.  Walter  H.  Bacon  and  Robert  B, 
McCarter  for  appellees. 

January  15,  1906.  Dismissed  for  tlM 
want  of  jurisdiction.  Colorado  Cemt, 
Consol.  Min.  Co.  v.  Turck,  150  U.  S.  138,  37 
L.  ed.  1030,  14  Sup.  Ct  Rep.  35;  Press  Puh, 
Co.  T.  Monroe,  164  U.  S.  105,  41  L.  ed.  367, 
17  Sup.  Ct.  Rep.  40;  Em  parte  Jones,  164  U. 
S.  691,  41  I.,  ed.  601,  17  Sup.  Ct.  Rep.  222; 
Continental  Ifat.  Bank  v.  Buford^  191  U. 
S.  119,  48  L.  ed.  119,  24  Sup.  Ct.  Rep.  54; 
Spencer  v.  Duplan  Silk  Co.  191  U.  8. 
48  L.  ed.  287,  24  Sup.  Ct  Rep.  174. 


Ex  PAiTi:    In  the  Mattkb  or  GsoMi  W. 
Watt  and  James  M.  Dohan,  Petitipnm  a. 

[No.  — ,  Original.] 
(St?e  S.  C.  Reporter's  ed.  614.) 
Motion  for  leave  to  File  PBtition  for  » 
Writ  of  Mandamus. 
Mr.  W.  C.  Arnold  for  petitionera. 
No  opposition. 
January  29,  1906.    DtnM. 

too  v.  1^ 
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GmwGE  H.    Jones,   Plaintiff  in   Error,   v. 

Wruam  Vane  et  al.    [No.  405.] 

(Sfce  S.  C.  Reporter's  ed.  614.) 

In  Error  to  the  Supreme  Court  of  the 
State  of  Idaho. 

See  same  case  below  (Idaho)  82  Pac.  110. 

Mr.  Wm.  T.  Birdsall  for  plaintiff  in  error. 

Messrs,  8.  M.  Stockslager  and  Oeorge  C. 
Beard  for  defendants  in  error. 

January  22,  1906.  Dismissed  for  the 
want  of  jurisdiction.  San  Francisco  v. 
//«•//,  133  U.  S.  65,  33  L.  ed.  570,  10  Sup. 
Ct.  Rep.  241 ;  Hopkins  v.  AIcLure,  133  U.  S. 
386,  33  L.  ed.  662,  10  Sup.  Ct.  Rep.  407; 
CQlifomia  v.  Holladay,  159  U.  S.  415,  40  L. 
ed.  202.  16  Sup.  Ct.  Rep.  53;  Eustis  v. 
Bolks,  150  U.  S.  361,  367,  37  L.  ed.  1111, 
1112,  14  Sup.  Ct  Rep.  131;  Kipley  v.  llli- 
•otf,  170  U.  S.  182,  42  L.  ed.  998,  18  Sup. 
Ct  Rep.  550;  Lynde  v.  Lynde,  181  U.  S.  183, 
45  L  ed.  810,  21  Sup.  Ct.  Rep.  555;  Western 
U.  Tekg.  Co.  v.  Ann  Arbor  R.  Co.  178  U.  S. 
239, 44  L.  ed.  1052,  20  Sup.  Ct  Rep.  867. 


AiVA  SaoEL,  Plaintiff  in  Error,  v.  New 
York  &  Hablrm  Railboad  Company  et 
•i.  [No.  407];  Hedewio  Kriete,  Plain- 
tif  in  Error,  v.  New  Yobk  &  Haelem 
EAUjtoAo  Company  et  al.  [No.  453]; 
Dahd  VV.  CKNeil  et  at.,  Plaintiffs  in 
Error,  v.  New  York  ft  Hablem  Railboad 
Company  et  al.  [No.  454];  Fbanziska 
ScHOLz,  Plaintiff  in  Error,  v.  New  Yobk 
k  Uablem  Railboad  Company  et  al. 
[Xo.  4\f3]. 

(See  S.  C.  Reporter's  ed.  616.) 
In  Error  to   the  Supreme  Court  of  the 
State  of  New  York. 

See  same  case  below,  in  Appellate  Di- 
Tision,  02  App.  Div.  290,  70  N.  Y.  Supp. 
1088;  in  Court  of  Appeals,  173  N.  Y.  644, 
WN.E.  1116. 

Messrs.  Charles  A.  Hess  and  L.  M.  Berke- 
^y  for  plaintiff  in  error  in  No.  407 ;  James 
C.  Bushhy  and  L.  If.  Berkeley  for  plaintiffs 
ia  frror  in  Nos.  453.  454,  and  493. 

Messrs.  Edward  Winslow  Paige,  Ira  A. 
Place,  and  Thomas  Emery  for  defendants  in 
error. 

Jumary  29,  1906.  Judgments  reversed 
^th  costs,  and  cases  remanded  for  further 
proceedings  not  inconsistent  with  the  opin* 
WD8  of  this  court  in  Muhlker  v.  New  York 
^  fJ.  R.  Co.  197  U.  S.  544,  49  L.  ed.  872, 
?5  Snp.  Ct.  Rep.  522 ;  Birrell  t.  New  York 
^  H.  R.  Co.  198  U.  8.  390,  49  L.  ed.  1096,  25 
Sup.  Ct  Rep.  667. 
t09U.  S. 


Ex  pabte:    In  the  Matteb  of  Leonabd 

Imboden  and  James  A.  Hill,  Peiitior^ 

ers.     [No. ,  Original.] 

(See  S.  C.  Reporter's  ed.  614.) 

Motion  for  Leave  to  File  Petition  for  a 
Writ  of  Habeas  Corpus. 

Messrs.  Henry  J.  Hersey,  James  J.  Banks, 
and  James  8.  Davis  for  petitioners. 

No  opposition. 

January  29,  1906.     Denied. 


Joshua  W.  Dabden,  Plaintiff  in  Error,  «. 

State  or  Abkansas.     [No.  222.] 

(See  S.  C.  Reporter's  ed.  615.) 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

See  same  ease  below,  73  Ark.  315,  84  S. 
W.  507;  on  rehearing,  73  Ark.  321,  84  S.  W. 
50». 

Mr.  Joe  T.  Robinson  for  plaintiff  in  error. 

Mr.  Thomas  B.  Martin  for  defendant  in 
error. 

February  26,  1906.  Dismissed  for  want 
of  jurisdiction.  8ohlosser  v.  Hemphill,  198 
U.  S.  173,  49  L.  ed.  1000,  25  Sup.  Ct.  Rep. 
654;  Haseltine  v.  Central  Nat.  Bank,  183  U. 
S.  130,  40  L.  ed.  117,  22  Sup.  Ct  Rep.  49; 
California  Nat.  Bank  v.  8tateler,  171  U.  S. 
447.  43  L.  ed.  233,  19  Sup.  Ct.  Rep.  6; 
Kirby's  Digest  of  Ark.  Stat  §  1790. 


Columbian  Cobbespondence  College,  Ap- 
pellant,  v,  Geobge   B.  Cobtelyou,  Post- 
master General,  et  al.     [No.  242.] 
(See  S.  C.  Reporter's  ed.  615.) 
Appeal  from  the  Court  of  Appeals  of  the 
District  of  0>lumbia. 

See  same  case  below,  25  App.  D.  C.  149. 
Messrs.  Arthur  A.  Birney  and  Charles  A. 
Ray  for  appellant. 

The  Attorney  General  and  the  Solicitor 
Ceiieral  for  appellees. 

February  26,  1906.  Dismissed  for  the 
want  of  jurisdiction.  South  Carolina  y. 
Seymour  ( United  States  ex  rel.  South  Caro- 
lina V.  Seymour)  163  U.  S.  353,  357,  38  L. 
ed.  742,  744,  14  Sup.  Ct.  Rep.  871;  United 
Slates  V.  Lynch,  137  U.  S.  280,  286,  34  L. 
ed.  700,  702,  11  Sup.  Ct.  Rep.  114;  Di  C. 
Code,  i  233  (31  Stat  at  L.  1227,  chap.  854). 


iBOQUois   Tbanspobtation   CJompany,  etc., 

Petitioners,  v.  A.  Habvey's  Sons  Manu- 

factubing  Company.    [No.  612.] 

(See  S.  C.  Reporter's  ed.  616.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  0>urt  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  141  Fed.  945. 

Mr.  Charles  E.  Kremer  for  petitioners. 

Mr.  Henry  B.  Craves  for  respondent. 

December  18.   I90fi.    DeniwL 
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United     States,     Petitioner,    v,     Oboboe 
RiGOS  k  Co.     [No.  516.] 
(See  S.  C.  Reporter's  ed.  616.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circoit  Court  of  Appeals  for 

the  Second  Circuit. 

TKe  Attorney  Goneral,  the  SoUoitor  Qen- 

eral,  and  Aaeietant  Attorney  OenenU  Mo- 

Reynolds  for  petitioner. 
Messrs.  Charles  Ourie  and  W.  Wickham 

Smith  for  respondents. 
January  2,  1906.    Chrantod, 


Nome  Beaoh  LiaHTEBAOB  &  Transfobta- 
tion  Compant,  Petitioner,  v.  Standard 
Marine  Insttrancb  Compant,  JjOhted,  or 
Liverpool,  England.     [No.  452.] 
(See  S.  €.  Reporter's  ed.  616.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United   States   Circuit   Court   of    Appeals 

for  the  Ninth  Circuit. 
See  same  case  below«  1  LJLA.(N.S.)  1095, 

67  C.  C.  A.  602,  133  Fed.  636. 
Messrs,    Francis    J,    Heney    and   A.    B. 

Brovone  for  petitioner. 
Messrs,  T,  C.  Tan  Ness  and  TTm.  Denman 

for  respondent. 
January  2,  1906.    Denied, 


Copper  River  MnnNo  Compant,  Petitioner, 
V.  R.  F.  MoClellan  et  al.    [tJo.  604.] 
(See  6.  C.  Rq>orter'8  ed.  616.) 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
fhe  Ninth  Circuit. 
See  same  case  below,  138  Fed..  333. 
Messrs,  Ohas.  H,  Aldrioh  and  W,  B,  Bey- 
hum  for  petitioner. 

Messrs.  Frank  D.  Austin,  John  A,  Carson, 
and  Frederick  DeCouroy  Faust  for  respond- 
ent. 

January  2,  1906.    Denied. 


Last  Chance  Mininq  Compant  et  al.  Peti- 
tioners, V,  Bunker  Hill  &  Sullivan  Min- 
ing &  Conoentbatino  Company.  [No. 
260.] 

(See  S.  C.  Reporter's  ed.  617.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

See  same  case  below,  66  C.  C.  A.  299,  131 

Fed.  679. 
Messrs,  Oeorge  Turner  and  W,  B,  Heybum 

for  petitioners. 

Messrs.  Curtis  H.  Lindley,  Henry  Biok- 

hoffy  and  M,  A.  Folsom  for  respondent. 
January  8,  1906.    Denied. 


Empire   Staix-Idaho  Minino  k  Develop- 
ment  Company,   Petitioner,  v.   BujnEBB 
Hill  k  Sullivan  Minino    k    Covcss- 
tbatino  Company.     [No.  437.] 
(See  S.  C.  Reporter's  ed.  617.) 
Petition  for  a  Writ  of  Certiormri  to  the 

United  States  Circuit  Court  of  Appeala  for 

the  Ninth  Circuit. 

See  same  case  below,  66  C  C  A.  99»  131 

Fed.  591. 
Messrs,  George  Turner  and  F.  T,  Poet  te 

petitioner. 

Messrs,  Curtis  H,  Lindley,  Hemry 

hoff,  and  M,  A   Folsom  lot 
January  8,  1906.    Domed. 


JoACQum  F.  MB  Viqnieb  et  •!.,  PMMomti^ 
V,  Om  or  New  Oblbanb.    [No.  523.] 
(See  S.  C.  Reporter's  ed.  617.) 
Petition  for  a  Writ  of  Certiorari  to  tte 

United  States  Cirooit  Court  of  Appeals  lor 

the  Fifth  Circuit. 
Messrs,  Riohard  De  Qray,  J.  D.  Rouee,  and 

Wm.  Orant  for  petitioners. 
No  opposition. 
January  8,   1906.     Denied.     Mr.  Jvatte 

WUte  took  no  part  in  the  dispoaitioB  oi 

this  application. 


Habby  B.  Davis  e^  ol..  Pelf Honert,  «.  TBoai- 

AS  R.  Jones  et  dL    [No.  435.] 

(See  S.  C.  Reporter's  ed.  617.) 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  (^rcuit  Court  of  Appeals  te 
the  Third  Circuit. 

See  same  case  below,  188  Fed,  62. 

Mr,  E,  Hayward  Fairhakks  for  petition- 
ers. 

Messrs,  MelviUe  Ohuroh  and  Ro%ert  Welh 
son  for  respondents. 

Januaiy  15,  1906.    Densed. 


Jesse   Thomas,    Petitioner,  v. 

Life  k  Tbust  Company  et  uL  [No.  628] ; 

LuoY  L.  Wickham,  PeHliofier,  v.  Pbovi- 

DENT  Life  k  Tbust  Company  el  oL    [Na 

529]. 

(See  a  C.  Reporter's  ed.  618.) 

Petitions  for  WriU  of  Certiorari  to  tks 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  138  Fed.  S48. 

Mr.  Chas.  S.  Fogg  for  petitioner  in  528; 
Mr.  David  A.  Churick  for  petitioaer  in  529. 

Mr.  John  F.  Shafroth  for  respondents. 

January  15,  1906.    Denied. 

too  V.  ft. 


1906. 


MKlCOBAin>UM   CA8B8. 


618-620 


CHABUE8  C.  Bbowhk,  PeUkaner,  v.  Unhid 

Statto.     [No.  531.] 

(See  a  a  Reporter's  ed.  618.) 

Petition  for  a  Writ  of  Certioimri  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below^  145  Fled.  1. 

Mmsrs.  Wm.  Lindsay,  Louts  MarahdU,  and 
/Wmmi  G.  WeU8  for  petitioner. 

The  Attorney  Oeneral,  the  Solicitor  Gen' 
vel,  and  Mr,  W.  Wickkam  Smith  for  lO- 
i^dent. 

Jtnoaiy  15,  1M6.    Denied. 


C  R.  Chipmak,  ete.  et  ak  PeUHonere,  v. 

James  B.  MoDonaio,  Administrator,  etc. 

[No.  538.] 

(See  &  C.  Beporter^  ed.  618,) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
Oe  fifth  Circuit 

ATesm.  T.  Moultrie  Mordeoai,  P.  E.  Oada- 
tfen,  and  /.  B.  Hartridge  for  petitioners. 

Mr.  A.  W.  Coekrell  for  respondent. 

Jtmiary  15,  1906.    Denied. 


GOUKTT  COMMISSIOITKBS  OF  WlODlOOO  Coxm- 

TT,  Petitianere,  v.  Samuel  BAircBOfT,  Jb. 

[No.  424.1 

(See  S.  C.  Beporter's  ed.  618.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tke  Fourth  arcuit. 

Mr.  James  E,  Ellegood  for  petitioners. 

Mr.  'Sicholas  P.  Bond  for  respondent. 

JtnuAiy  22,  1906.     Granted. 


iUBi  M.  Ratmohd,  Petitioner,  v.  UiriTED 
Suns.    [No.  526.] 
(See  S.  C.  Reporter's  ed.  619.) 
Petition  for  a  Wnt  of  Certiorari  to  the 

Oonrt  of  Appeals  of  the  District  of  Colum- 


See  lante  case  below  on  first  appeal,  25 
^.  D.  C.  555;  on  second  appeal,  26  App. 
D.  a  250. 

Mr.  Ltvi  H.  David  for  petitioner. 

He  Attorney  Oeneral .  and  the  BoUoitor 
^tneral  for  respondent. 

JiBuaiy  22,  1906.     Denied. 


Ems  C.  Wilson,  Petitioner,  «.  Samxtel  D. 

HwncAK.     [No.  544.] 

(See  8.  C.  Reporter's  ed.  619.) 

Petition  for  a  Writ  of  Certiorari  to  the 
^^vited  States  Circuit  Court  of  Appeals  for 
^  Third  Circuit. 

See  same  case  below,  65  C.  C.  A.  14,  130 
^«<i694;  on  rehearing,  134  Fed.  844. 

Mr.  George  J.  Bergen  for  petitioner. 

^r-  C.  L.  Colfi  for  respondent. 

Jumarv  22,  1906.    Denied, 

ttou.k 


NoBTH  Pacoio  Coast  Railroad  Compant, 
PeHiioner,  v.  Mrs.  Cathkbinb  Hail  et 
al:  [No.  535];  North  Shore  Railroad 
CoscPANT,  Petitioner,  v.  J.  S.  MoCub  [No. 
536];  North  Pagiiio  Coast  Railroad 
OoscPAinr,  Petitioner,  v.  Mrs.  Catherine 
Hall  [No.  537]. 
(See  S.  C.  Reporter's  ed.  619.) 
Petition  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 

See  same  case  below,  141  Fed.  270. 
Mr.  Oeorge  W.  Tovsle,  Jr.,  for  petitioner!. 
Mr.  H.  V.  Morehouse  for  respondents. 
January  29,  1906.    Denied. 


R.    Perot    Wright,    Peli^toiier,   v.    Babt 

RtFERSIDS      iRRIQATIOir      DISTRICT.      [No. 

550.] 

(See  S.  C.  Reporter's  ed.  619.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  138  Fed.  313. 

Messrs.  Wm.  F.  Humphrey  and  O.  W,  MO" 
Enemey  for  petitioner. 

Mr.  Byron  Waters  for  respondent. 

January  29,  1906.    Denied. 


I.  H.  MooRE  et  al.,  Petitioners,  v.  John  Dal- 

TON  et  al.     [No.  552.] 
*    (See  S.  C.  Reporter's  ed.  619.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
the  Ninth  Circuit 

See  same  case  below,  141  Fed.  311. 

Mr,  8.  M.  Stockslager  for  petitioners. 

Mr.  E.  8.  PiUshury  for  respondents. 

February  19,  1906.    Denied. 


Frederick  S.  Gobhorn  et  al.  Petitioners,  «. 
RoTAL  Trust  Company  et  aL    [No.  556.] 
(See  S.  C.  Reporter's  ed.  620.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
Mr.  Henry  W.  Leman  for  petitioners. 
Messrs.  Frank  H.  Scott  and  Edgar  A.  Ban* 

croft  for  respondents. 

February  19,  1906.    Denied, 


Charles  6.  Dunn,  Receiver,  etc.,  Petitioner, 

V.  Mitchell  L.  Erlanoer,  Sheriff,  etJ. 

[No.  661.] 

(See  S.  C.  Reporter's  ed.  620.) 

Petition  for  s  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  66  C.  C.  A.  374,  135 
Fed.  736. 

Mr.  Wm.  Lesser  for  petitioner. 

Mr.  Henry  J.  Chldsmith  for  respondent. 

February  19,  1906.    Denied, 
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Supreme  Coubt  of  the  United  States. 


Oct.  TebMi 


I 


Delta  National  Bank  ei  al.  Petitioners^  v. 

J.  O.  Eastebbbook,  Trustee.     [No.  566.] 

(See  S.  C.  Reporter's  ed.  620.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  67  C.  C.  A.  236,  133 
Fed.  521. 

Mr.  Edwvn  C,  Brandenburg  for  petition- 
ers. 

No  opposition. 

February  19,  1906.    Denied. 


Geobge  H.  Oilman    et   al.  Petitionere,  v. 

James  A.  Hinson.     [No.  567.] 

(See  S.  C.  Reporter's  ed.  620.) 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  26  App.  D.  C.  409. 

Mr.  L.  8.  Bacon  for  petitioners. 

Messrs.  C.  Clarence  Pool  and  Taylor  E. 
Brown  for  respondent. 

February  19,  1906.    Denied. 


Febdinand  Eidman,  Collector,  etc..  Petition- 
er, V.  Fbederick  B.  Tilghman  et  al., 
Executors,  etc.  [No.  599.] 
(See  S.  C.  Reporter's  ed.  620.) 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

The  Attorney  Oeneral,  the  Solicitor  Gen- 
eral j  and  Assistant  Attorney  General  Rohh, 
for  petitioner. 

Mr.  Edward  B.  Whitney  for  respondents. 
February  26,  1906.     Granted. 


Gebman  Savings  &  Loan  Society,  Petition- 
er, V.  William  L.  Tull  et  al.     [No.  506.] 
(See  S.  C.  Reporter's  ed.  621.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

See  same  case  below,  136  Fed.  1. 
Mr.  Francis  J.  Heney  for  petitioner. 
Messrs.  Robert  A.  Howard,  L.  O.  Sash, 

and  Samuel  B.  Stern  for  respondents. 
February  26,  1906.    Denied. 


Kokomo  Steel  &  Wibe  Company,  Petition- 
er, V,  Columbia  Wibe  Company.  [No. 
545.] 

(See  S.  C.  Reporter's  ed.  621.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See  same  case  below,  143  Fed.  116. 
Messrs.  Thomas  A.  and  Ephraim  Banning 

and  C.  O.  Shirley  for  petitioner. 
Mr.  Thomas  W.  Bakewell  for  respondent. 
February  26, 1906.    Denied. 
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Gbeenwich  Insubance  Company  of  New 

YoBK  City,  Petitioner,  v.  N.  &  M.  Fbeid- 

man  Co.     [No.  559.] 

(See  S.  C.  Reporter's  ed.  621.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  0>urt  of  Appeals  for 
the  Sixth  Circuit. 

See  same  ease  below,  142  Fed.  944. 

Mr.  Mark  Norris  for  petitioner. 

Mr.  Loyal  E.  Knappen  for  respondent. 

February  26,  1906.    Denied. 


MissouBi  RiVEB  PowEB  COMPANY,  Petition- 
er, V.  Louis  Stadleb  et  al.     [No.   560.] 
(See  S.  C.  Reporter'*  ed.  621.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

See  same  case  below,  139  Fed.  305. 
Messrs.    A.    B.    Browne,    Alex.    Britton, 

Thomas  C.  Bach,   and  E.  O.  Day  for  pe> 

titioner. 
Mr.  Thomas  J.  Walsh  for  respondents. 
February  26,  1906.    Denied. 


Edwabd  L.  Habpeb,  Bankrupt,  Petitioner,  v, 

Geobge  C.  Rankin,  Receiver,  etc.     [No. 

663.] 

(See  S.  C.  Reporter's  ed.  621.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  141  Fed.  626. 

Mr.  R.  A.  Ayers  for  petitioner. 

Mr.  W.  C.  Herron  for  respondent. 

February  26,  1906.    Denied. 


Duncan  Electbic  I^Ianufaotubino  Com- 
pany et  al.  Petitioners,  v.  Siemens- 
Halske  Electbic  Company  of  Amebtca. 
[No.  571.] 

(See  S.  C.  Reporter's  ed.  622.) 
Petition  for  a  Writ  of  Certiorari  to  th«i 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See  same  case  below,  142  Fed.  157. 

Mr.  Robert  H.  Parkinson  for  petitioners. 

Messrs.  Drury  W.  Cooper  and  Thomas  B» 

Kerr  for  respondent. 
February  26,  1906.    Denied. 


Robbbt  B.  Roosevelt,  Petitioner,  v.  Elbebt 
A.  Bbinckebhoff  et  al.     [No.  585.] 
(See  S.  C.  Reporter's  ed.  622.) 
Petition  for  a  Writ  of  Certiorari  to  tht 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  143  Fed.  478. 
Messrs.  Oeorge  H.  Yeoman  and  Qeorge  €• 

Kobbe  for  petitioner. 
Mr.  Frederick  S.  Duncan  for  respondents. 
February  26,  1906.    Denied. 

800  U.  B. 


1905. 


MEMOBAifDnM  Cases. 


622-624 


GcoiflE  H.  Copland  et  al,.  Appellants,  v. 
C.  \V.  Waldron  ct  at.     [No.  134.] 
(Se«  S.  C.  Reporter's  ed.  622.) 
Appeal    from   the  District   Court  of  the 

United  States  for  the  District  of  Washing- 

tDIL 

Mr.  G.  Meade  Emory  for  appellants. 

Xo  appearance  for  appellees. 

December  12,  1905.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule,  and  cause  re- 
muided  to  the  District  Court  of  the  United 
Suites  for  the  Western  District  of  Wash- 
ington. 


William  D.  Mabtin,  Plaintiff  in  Error,  v. 

Ne^'  Trinidad  Lake  Asphalt  Company, 

Limited.      [No.   166.] 

(See  S.   C.  Reporter's  ed.  622.) 

In  Error  to  the  Circuit  Court  of  the 
CniteJ  States  for  the  Southern  District  of 
X«w  York, 

J/r.  Henry  B.  Johnson  for  plaintiff  in  er- 
ror. 

Mr.  A  bram  J.  Rose  for  defendant  in  error. 

December  14,  1905.  Dismissed,  per  stipu- 
lation. 


Louisiana    &    Missouri    River    Railroad 

CoMPANT,  Plaintiff  in  Error,  v.  Patrick 

Market.     [No.  171.] 

(See  S.  C.  Reporter's  ed.  622.) 

In  Error  to  the  Suprtme  Court  of  the 
State  of  Missouri. 

Mr.  W.  C.  Scarritt  for  plaintiff  in  error. 

Mr.  George  Robertson  for  defendant  in 
error. 

December  14,  1905.  Dismissed  with  costs, 
per  stipulation. 


Wabash   Raixroad   Company,   Plaintiff  in 
Error,  v.  BERNARD  LoEB.     [No.  190.] 
(See  S.  C.  Reporter's  ed.  623.) 
In  Error  to  the  Kansas  City  Court  of  Ap- 
peals, State  of  Missouri. 
Mr.  W.  H.  Blodgett  for  plaintiff  in  error. 
Xo  appearance  for  defendant  in  error. 
December  18,  1905.    Dismissed  with  costs, 
<m  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


Thomas  S.  Eixis,  Appellant,  v,  William 

Williams,  Commissioner  of  Immigration. 

[Xo.  130-3 

(See  S.  C.  Reporter's  ed.  623.) 

Appeml  from  the  Circuit  Court  of  the 
Imted  States  for  the  Southern  District  of 
New  York. 

See  same  case  below,  124  Fed.  637. 

Mr.  F.  K.  Pendleton  for  appellant. 

The  Attorney  General  for  appellee. 

January  2,  1906.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr.  Solicitor  General 
ffoyt  for  the  appellee. 

toou.  s. 


Mutual   Reserve    Life   Insurance    Com- 
pany, Plaintiff  in  Error,  v.  George  W. 
Woodward.     [No.  122.] 
(See  S.  C.  Reporter's  ed.  623.) 
In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 

See  same  case  below,  in  Appellate  Di- 
vision, 84  App.  Div.  324,  82  N.  Y.  Supp. 
908;  in  Court  of  Appeals,  178  N.  Y.  485,  102 
Am.  St.  Rep.  519,  71  N.  E.  10. 

Mr.  Gordon  T.  Hughes  for  plaintiff  in 
error. 

Mr.  Rollin  M,  Morgan  for  defendant  in 
error. 

January  8,  1906.  Dismissed  per  stipula- 
tion. 


Giusseppe  Marmo,  Appellant,  v,  Frank  H. 
.    SoMMER,  Sheriff,  etc.     [No.  642.] 

(See  S.  C.  Reporter's  ed.  623.) 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jer- 
sey. 

Mr.  Elvin  W.  Crane  for  appellant. 

No  appearance  for  appellee. 

January  15,  1906.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellant. 


Jos£  S.  EsQ«BEL,  Appellant,  v.  Franoisco 
S.  Chaves.     [No.  181.] 
(See  S.  C.  Reporter's  ed.  624.) 
Appeal   from   the   Supreme  Court  of  the 

Territory  of  New  Mexico. 

Mr.  Frank  8.  Bright  for  appellant. 

No  appearance  for  appellee. 

January  19,  1906.     Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 

Drake,  &  Stratton  Company,  Plaintiff  in 

Err^r,  v.  Alden  Anderson,  a  Minor,  etc 

[No.  401.] 

(See  S.  C.  Reporter's  ed.  624.) 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota. 

Mr.  Thomas  J.  Davis  for  plaintiff  in 
error. 

Mr.  Samuel  A.  Anderson  for  defendant  in 
error. 

January  26,  1906.  Dismissed  per  stipula- 
tion. 


Drake  &  Stratton  CJompany,  Plaintiff  in 
Error  v.  Michael  Senese.      [No.  402.] 
(See  S.  C.  Reporter's  ed.  624.) 
In    Error   to    the   Circuit   Court   of   the 
United   States   for   the  District  of  Minne- 
sota. 

Mr.    Thomas  J.   Davis   for    plaintiff    in 
error. 

Mr.  Samuel  A.  Anderson  for  defendant  in 
error. 

January  26,  1906.     Dismissed  per  stipula- 
tion. 
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SUFBEHB  COUBT  OF  THB  UlfUKD  STATUS. 


Oct.  Tebic, 


) 


Miners  &  Mebohants  Bank  of  LonAoon- 
ING,  Plaintiff  in  Error,  v.  Walter  Sny- 
der.    [No.  432.] 
(See  8.  C.  Reporter's  ed.  624.) 
In  Brror  to  the  Court  of  Appeals  of  the 

State  of  Maryland. 

Mr,  Edgar  H.  Ouna  for  plaintiff  in  error. 
Mr.  Wm,  8,  Bryan,  Jr.,  for  defendant  in 

error. 

January  29,  1906.    DitmMBed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


Emilio  Montilla  y  Valdespino,  Appellant, 
V.  Paul  Van  Syobxl  et  al.    [No.  417.] 
(See  S.  C.  Reporter's  ed.  624.) 
Appeal  from  the  Supreme  Court  of  Porto 

Rico. 

Messrs,  J,  H,  MoOotoan  and  Charles  Hart- 

tell  for  appellant. 

Mr,  N,  B,  K.  Petiingill  for  appellees. 
'  February  19,  1906.    Dismissed  with  costs, 

per  stipulation,  on  motion  of  Mr,  Barry 

Mohun  for  the  appellant. 

626 


David  EIawananakoa  e^  al,,  Appellants,  •;. 

£llen  Albbrtina  Polyblank,  etc  et  dL 

[No.  597.] 

(See  S.  G.  Reporter's  ed.  625.) 

Appeal  from  the  Supreme  Court  of  tht 
Territory  of  Hawaii. 

Mr,  A,  B.  Browne  for  appellees. 

No  opposition. 

Februi^ry  19,  1906.  Docketed  and  cUt- 
missed  with  costs,  on  motion  of  Mr,  A,  B, 
Browne  for  the  appellants. 


Lake  Erie  Provision  Company,  Plaintiff 

in  Error,  v,  C,  H.  Wessslls  et  al.    [No. 

263.] 

(See  S.  C.  Reporter's  ed.  625.) 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Ohio. 

Mr,  Newton  D,  Baker  for  plaintiff  in 
error. 

No  appearance  for  defendants   in  error. 

February  19,  1906.  Diemiesed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
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SUFBEMB  COUKI  OV  THE  UHIBD  8TAIS8. 


Oct.  TtMM 


^ 


MntEBS  ft  Mebchakts  Bahk  or  Lohaook- 

DfO,  plaintiff  in  Error,  v,  Wauekb  Sirr- 

VOL     [No.  432.] 

(See  8.  C.  Beporter's  ed.  624.) 

In  Error  to  the  Oonrt  of  Appeals  of  the 
State  of  MaiyUnd. 

Mr,  Edgar  H.  Oitna  for  plaintiff  in  error. 

Mr.  Wm,  8,  Bryan,  Jr^  for  defendant  in 
error. 

January  29,  1906.  DUmUsed  with  coats, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Emiuo  Moxthxa  t  VALDESPnco,  Appellant, 
V.  Paul  Van  Stgbxl  et  aL    [No.  417.] 
(See  S.  C.  Reporter's  ed.  624.) 
Appeal  from  the  Supreme  Court  of  Porto 

Rico. 

Messrs.  J.  H.  McGotoan  and  Charles  Hart- 

gell  for  appellant. 

if  r.  K.  B.  K.  PettingiU  for  appellees. 
'  February  19,  1906.    Dismissed  with  costs, 

per  stipulation,  on  motion  of  Mr,  Barry 

Mohun  for  the  appellant. 

MS 


Datid  Kawaitahakoa  et  aL,  Appellants,  A 

EiXKN  ALBSBinrA  POLTBLAifK,  ete.  et  d^ 

[No.  697.] 

(See  &  C.  Reporter's  ed.  625.) 

Appeal  from  the  Supreme  Court  of  tk^ 
Territory  of  Hawaii 

Mr,  A,  B,  Browne  for  appell 

No  opposition. 

Fdiruiiiy  19,  1906.  Dodnted  and  m 
missed  with  costs,  on  motion  of  Mr.  A.  1^ 
Broume  for  the  appellants. 


Laxb  Ebdb  Pbovisiok  Coxpaht,  Plaimtt^ 
in  Error,  v.  C.  H.  Wbssklls  at  oL  [Xa. 
263.]  \ 

(See  S.  C.  Reporter's  ed.  625.) 
In  Error  to  the  Circuit  Court   of  ^ 

United  States  for  the  Northern  District  d 

Ohio. 

Mr.   Tiewton   D.    Baker  for    plaintiff  id 

error. 
No  i^pearanee  for  defendants   in  erroi; 
'Fd>ruaTy  19,  1906.    Dismissed  with  eost% 

on  motion  ol  ooonad  for  tbm  plaintiff  !■ 
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THE  DECISIONS 
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Forte:    IN   THE   MATTER   OF   THE 
[ONWEALTH     OF     KENTUCKY, 
(No.  15.) 


( 


S.    C.    Reporter*!  ed.    1-40.) 


o^ml    of   causes— denial    of   elvll 

ta««— The  denial,   In  summoning  or  Im- 
i:   Jurors,    of  any   equal    cItII    rights 
to  an  accused  by  the  Federal  Con- 
or laws,  does  not,  unless  authorized 
state  Constitution  or   laws,    as   lu- 
ted bj  Its  highest  court,  give  the  right 
a   criminal   prosecution    from    a 
to  a   Federal   circuit  court,   under  U. 
.  Stat.  I  641,  U.  S.  Comp.  Stat.  1901, 
tt20,  521«  authorising  such  removal  when- 
tbc  accused  Is  denied,  or  cannot  enforce 
judicial  tribunals  of  the  state,   any 


right  secured  to  him  by  any  law  proyldlng 
for  the  equal  clyll  rights  of  citizens  of  the 
United  States  or  of  all  persons  within  Its 
jurisdiction. 

2.  BrroF  to  state  court— 'vrhen  'writ  mar 
ran  to  Inferior  tribunal.— A  writ  of 
error  will  He  from  the  Supreme  Court  of  the 
United  States  to  review  the  final  Judgment 
of  a  subordinate  state  court  denying  a  Fed- 
eral right  specially  set  up  or  claimed,  If, 
under  the  local  law,  that  court  Is  the  high- 
est court  of  the  state  entitled  to  pass,  upon 
such  claim  of  Federal  right. 

3.  Removal    of    canses— denial   of   civil 

rlarhts.- The  nonrecognltlon  by  the  state 
courts  of  the  validity  of  a  pardon  pleaded 
in  bar  of  a  criminal  prosecution,  even  if 
involving  a  denial  of  a  right  secured  to  the 
accused  by  the  Federal  Constitution  or  laws, 
does  not  make  a  case  for  a  removal  of  such 
cause  from  a  state  to  a  Federal  circuit  court, 
under  U.  S.  Rev.  Stat.  |  641,  authorizing 
such  removals  whenever  the  accu-^od  is  denied 
or  cannot  enforce  In  the  judicial  tribunals  of 


-WAea    writ   of   error   may  run   to   in- 
ferior state  court. 

tfeelarlng  that  a  writ  of  error  may  run 

Supreme  Court  o|  the  United  States 

b^iest  court  of  the   state  **ln   which 

of   the   Federal   question   could   be 

atthoogb    the    final    Judgment,  of    that 

•object  to  review  In  a  higher  state 

Kbxtuckt    v.    Powers    extends    the 

Fore  announced  by  the  Federal  court. 

decisions  have  stated  the  rule  as  re- 

tbat  the  state  court  whose  Judgment 

to  be  reviewed  be  the  highest  court 

a   decision   In   the   "suit"    could   be 

MttUen  ▼.  Western  Union  Beef  Co.   173 

^  tHk  48  L.  ed.  635.  19  Sup.  Ct.  Rep.  404 ; 

*  T.  Perkins    (Fisher  v.  Carrlco)    122  U. 

Mb  S9  ti.  ed.  1192.  7  Sup.  Ct.  Rep.  1227. 

Bw  sraal  difficulty  has  been  to  determine 

hir  tto   jadgment   was    rendered    by    the 

^  Wlddk,   as   to   the   particular   case,   was 

iMi  €0Qrt    of  last    resort.      McComb    v. 

i^tSmmtj,    91    U.    S.    1,    23    L.    ed.    185: 

I  ITiiUin  Teleg.  Co.  v.  Bumham.  162  U. 

Vt  49  X<.  ed.  991,  16  Sup.  Ct.  Uep.  850 : 

H^  91  U.  S.,  Book  50. 


The  Moses  Taylor  (The  Moses  Taylor  v.  Ham- 
mons)  4  Wall.  411,  18  L.  ed.  397;  Lane  v. 
Wallace,  131  U.  S.  cczlz.  Appz.,  and  26  L.  ed. 
703;  Callan  v.  Bransford,  139  U.  S.  197.  85 
L.  ed.  144,  11  Sup.  Ct  Rep.  519;  Miller  v. 
Joseph,  17  Wall.  655,  21  L.  ed.  741 ;  Gregory 
V.  McVeigh,  23  Wall.  294,  23  L.  ed.  156; 
Clark  V.  Pennsylvania,  128  U.  S.  395,  32  L. 
ed.  487,  9  Sup.  Ct.  Rep.  113;  Bergemann  v. 
Backer,  157  U.  S.  655,  39  L.  ed.  845,  15  Sup. 
Ct.  Rep.  727;  Bacon  v.  Tezas,  163  U.  S.  207, 
41  L.  ed.  132,  16  Sup.  Ct.  Rep.  1028;  Mis- 
souri,  K.  &  T.  R.  Co.  v.  Elliott,  184  U.  S. 
530,  46  L.  ed.  673,  22  Sup.  Ct.  Rep.  446; 
Kanouse  v.  Martin,  15  How.  198,  14  L.  ed. 
660;  McGulre  v.  Massachusetts,  3  Wall.  882, 
18  L.  ed.  164 ;  Bryan  v.  Bates,  12  Allen,  201 ; 
McKnight  V.  James,  155  U.  S.  685,  89  L.  ed. 
310.  15  Sup.  Ct.  Rep.  248 ;  Stanley  ▼.  Schwalby, 
162  U.  S.  255,  40  L.  ed.  960,  16  Sup.  Ct. 
Rep.  754;  Clarke  v.  McDade,  166  U.  S.  168, 
41  L.  ed.  673,  17  Sup.  Ct.  Rep.  284;  and 
Olney  v.  Arnold.  3  Dall.  308,  1  L.  ed.  614. 
And  see  division  III.  b.  In  note  to  Apex  Transp. 
Co.  V.  Oarbade.  62  L.R.A.  618,  on  What  ad- 
iudications  of  ttate  courts  can  he  brought  up 
40  633 


2,  8 


SUPREICE  CCURT  OF  THE  UNITED  STATES. 


Oct.  Teem, 


the  state  any  right  secured  to  him  by  any  law 
providing  for  the  equal  cIyU  rights  of  cltl- 
sens  of  the  United  States,  or  of  all  persons 
within  its  Jurisdiction. 

[No8.  393,  15,  Original.] 

No,  S9S  submitted  January  22,  1906.    De- 
cided March  12,  1906. 
No,  15,  Original,  argued  January  22,  1906, 
Decided  March  12,  1906, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Kentucky  to  review  an  order  granting  a 
writ  of  habeas  corpus  in  aid  of  an  order 
removing  to  that  court  a  criminal  prosecu- 
tion pending  in  the  Circuit  Court  of  Scott 
County,  in  that  state.  Reversed^  with  di- 
rections to  set  aside  both  orders.  Also,  a 
PETITION  by  the  Commonwealth  of  Ken- 
tucky for  a  writ  of  mandamus  to  compel 
the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Kentucky  to  remand 
a  criminal  prosecution  which  had  been  re- 
moved to  that  court  from  the  Circuit  Court 
of  Scott  County,  in  that  state,  and  to  re- 
store the  custody  of  the  accused  to  the  state 
authorities.  Rule  for  mandamua  made  ab- 
solute. 

See  same  case  below,  139  Fed.  452. 

Statement  by  Mr.  Justice  Harlan  t 
These  cases  arise  out  of  a  criminal  pros- 
ecution begun  in  one  of  the  courts  of  Ken- 
tucky, and,  after  several  trials,  removed  on 
the  petition  of  the  accused,  Caleb  Powers, 
into  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Kentucky. 

The  principal  question  to  be  determined 


is  whether  the  prosecution  was  removable 
from  the  state  court. 

After  referring  to  the  indictment  and  to 
the  transfer  of  the  prosecution  into  the  cir- 
cuit court  of  the  United  States,  the  petition 
for  removal  alleged  that  the  accused  was 
within  the  jurisdiction  of  the  United  States 
and  of  the  commonwealth  of  Kentucky ;  that 
he  was,  and  all  of  his  life  had  been,  a  citizen 
of  the  United  States,  and  of  that  common- 
wealth, and  as  such  citizen  was  entitled  to 
enforce  in  the  judicial  tribunals  of  Kentucky, 
*on  the  trial  and  final  disposition  of  «aid[3] 
prosecution,  all  equal  civil  rights  and  equal 
protection  of  laws  secured  to  him  by  that 
part  of  the  Amendment  providing  that  "no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  [Art. 
14, 1  1.]  He  also  claimed  the  rights  secured 
by  §  1977  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat.  1901,  p. 
1259),  providing,  "all  persons  within  the 
jurisdiction  of  the  United  States  shall  have 
the  same  right  in  every  state  and  territory 
to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and 
equal  benefit  of  all  laws  and  proceedings 
for  the  security  of  persons  and  property  as 
is  enjoyed  by  white  citizens,  and  shall  be 
subject  to  like  punishment,  pains,  penalties, 
taxes,  licenses,  and  exactions  of  every  kind, 
and  to  no  other;"  as  well  as  those  secured 
by  the  act  of  Congress  of  March  1st,  1875. 
(18  Stat,  at  L.  335,  chap.  114,  U.  S.  Comp. 
Stat.  1901,  p.  1260),  the  preamble  of  which 


for  review  in  the  Supreme  Court  of  the  United 
States  by  writ  of  error  to  those  courts.  But 
unless  a  writ  of  error  lies  when  the  inferior 
state  court  is  the  highest  tribunal  which  can 
pass  upon  the  Federal  question,  it  is  clear,  as 
stated  by  Mr.  Justice  Harlan  in  Kentucky  v. 
Powers^  that  It  will  be  in  the  power  of  a 
state  so  to  regulate  the  jurisdiction  of  its 
courts  as  to  prevent  the  Supreme  Court  of  the 
United  States  from  protecting  rights  secured 
by  the  Federal  Constitution  and  improperly 
denied  in  a  subordinate  state  court,  although 
specially  set  up  and  claimed. 

Even  where  there  Is  no  uncertainty  as  to 
whether  the  Judgment  sought  to  be  reviewed 
Is  that  of  the  highest  court  of  the  state,  it 
is  sometimes  difficult  to  determine  whether  the 
writ  of  error  has  been  directed  to  the  proper 
court. 

The  writ  is  ordinarily  directed  to  the  court 
which  rendered  the  judgment.  Atherton  v. 
Fowler,  91   U.  S.   143,  23  L.  ed.  260. 

But  where  the  record  remains  in,  or  is  re- 
turned to,  the  inferior  state  court,  the  writ 
of  error  may  be  directed  to  that  court.  Mc- 
Donald V.  Massachusetts,  180  U.  S.  811.  45 
L.  ed.  542,  21  Sup.  Ct.  Rep.  389;  Rothschild 
V.  Knight,  184  U.  8.  334,  46  U  ed.  573,  22 
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Sup.  Ct  Rep.  391 ;  Wurts  v.  Hoagland,  105 
U.  S.  701,  26  L.  ed.  1109;  Gelston  v.  Hoyt, 
3  Wheat  246,  4  L.  ed.  381;  Green  v.  Van 
Buskerk,  8  Wall.  448,  18  L.  ed.  245;  McGuire 
y.  Massachusetts,  3  Wall.  382,  18  L.  ed.  164; 
Wedding  v.  Meyle'r,  192  U.  S.  573.  48  L.  ed. 
570,  66  L.R.A.  833,  24  Sup.  Ct.  Rep.  322; 
and  Polleys  v.  Black  River  Improv.  Co.  .113  U. 
S.  81,  28  L.  ed.  938,  5  Sup.  Ct  Rep.   369. 

At  any  time  before  the  remittitur,  the  writ 
may  be  directed  to  the  higher  court  Wurts  v. 
Hoagland,  supra. 

The  word  "may,**  as  used  in  this  connection* 
probable  means  "must**  Atherton  v.  Fowler, 
supra. 

And  the  mere  fact  that  the  highest  state 
court  orders  its  judgment  of  affirmance  to  be 
certified  to  the  lower  state  court  where  it  Is 
received  and  entered,  does  not  make  it  proper 
to  direct  the  writ  of  error  to  the  lower  court 
Underwood  v.  McVeigh,  131  U.  S.  cxix.,  Appx., 
and  21  L.  ed.  952. 

And  see  division  II.  b,  of  note  to  wedding 
V.  Meyler,  66  L.R.A.  833,  on  the  Practice  and 
procedure  governing  the  transfer  of  causes  to 
the  Federal  Supreme  Court  on  writ  of  error 
or  appeal, 
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dsdires  that:  '^Whereas,  it  is  essentia]  to 
just  gocenunent  we  recognize  the  equality 
of  all  men  before  the  law,  and  hold  that  it  is 
tbe  duty  of  government  in  its  dealings 
irith  the  people  to  mete  out  equal  and  exact 
justice  to  all,  of  whatever  nativity,  race,  col- 
or, or  persuasion^  religious  or  political ;  and 
it  being  the  appropriate  object  of  legislation 
to  enact  great  fundamental  principles  into 

Tbe  petition  then  refers  to  the  arrest  of 
the  mocused  on  the  9th  of  March,  1900,  upon 
tbe  diarge  of  being  an  accessory  before  the 
hct  to  the  wilful  murder  of  William  Goebel, 
UMi  alleges    that  on   the    10th   of   March, 
1900,  and  prior  to  the  finding  and  reporting 
ti   tbe    indictment    against    the    accused, 
"William  S.  Taylor,  who  was  then  the  duly 
iod  legally    elected,  qualified,  actual,  and 
•eting  governor  of  the  state  of  Kentucky, 
tnd  had  in  his  actual  possession  and  under 
his  actual  control  the  office  and  executive 
mansion  prepared  by  said  state  for  its  gov- 
ernor, and   all    the  books,  papers,   records, 
and  archives  belonging  thereto,  in  due  form 
fi  law  duly   and   legally  granted  and  de- 
t]li^«r«d  •to   your  petitioner,   and  your  pe- 
titioner     accepted      from     him,     a     full, 
complete,  absolute,  and   unconditional  par- 
don, release,   and  acquittance  of  the  iden- 
tical  diarge    against    him    in    said    indict- 
sent,  and  the  charge  now  pending  in  said 
pro«ecntion  against  your  petitioner  in  said 
Scott  dreuit  court,  and  under  which  your 
petitioner  is  now  in  custody;  that  said  Tay- 
>r.  at  the  time  he  granted  said  pardon,  had 
tk  right  and  authority,  under  the  Constitu- 
tkm  and  the  laws  of  Kentucky,  to  grant 
tame;   that   your  petitioner  accepted   said 
pardon,  and  from  the  time  same  was  grant- 
ed be  daimed,  and  he  now  claims,  the  full 
benefit  and   effect   thereof  and  his   liberty 
tberennder.     That  on  the  day  said  pardon 
was  granted  him  it  was,  by  said  Taylor,  as 
governor  aforesaid,  duly  entered  on  the  ex- 
ereeative  journal  kept  in  his  office,  and  a  cer- 
tificate thereof  was  duly  and  in  due  form  of 
Uw,  and  as  required  by  law,  issued  and  de- 
lirered  to  him,  duly  executed  by  said  govern- 
or and   the    secretary    of    said   state,   and 
pUeed  in  your  petitioner'j  possession,  and 
same    was    by    your    petitioner    accepted. 
Toor  petitioner  further  states  that  at  the 
time  the  said  pardon  was  granted  to  him  by 
bis  Excellency,  the  said  William  S.  Taylor, 
ud  sobeequent  thereto,  the  said  William  S. 
TitIot  was,  and  prior  thereto  he  had  been 
recognized,    regarded,    and   treated   as    the 
duly  elected,  actual,  and  acting  governor  of 
tJe  state  of  Kentucky  by  the  executive  pow- 
^  and  executive  departments,  of  the  United 
States  government,  including  the  President, 
tbe  Attorney  General,  and  the  Postmaster 
^^eaeral,  and  by  the  postmaster  at  Frankfort, 
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Kentucky;**  that  "for  said  state  to  hold  him 
in  custody,  or  to  try  or  to  require  him  to  be 
tried  in  any  one  of  its  courts  for  the  offense 
alleged  against  him  in  and  by  said  indict- 
ment, since  the  granting  and  acceptance  of 
said  pardon  and  the  issuance  and  acceptance 
of  the  certificate  thereof,  is  a  denial  to  him 
of  the  equal  protection  of  the  laws  and  the 
equal  civil  rights  to  which  he  is  entitled 
under  and  as  provided  for  in  and  by  the 
portions  of  said  amendment  to  the  Consti- 
tution of  the  United  States  above  copied, 
and  by  said  section  of  said  Revised  Statutes, 
and  by  said  act  of  Congress;**  and,  that 
"notwithstanding  the  granting  and  accept- 
ance *of  said  pardon,  the  issuance  and  ac-[5] 
ceptance  of  said  certificate,  the  fact  that  the 
said  William  S.  Taylor  was  the  governor 
of  Kentucky  when  said  pardon  was  granted 
and  when  said  certificate  was  issued,  and 
was  then  recognized  as  such  governor  by  said 
executive  officers  of  the  United  States,  that 
he  cannot  enforce  in  the  said  Scott  circuit 
court  in  which  said  prosecution  is  pending,  * 
or  in  that  part  of  the  state  in  which  said 
Scott  coimty  is  located,  or  in  any  court, 
judicial  tribunal,  or  place  of  the  said  state, 
the  equal  civil  rights  and  the  equal  pro- 
tection of  the  laws  secured  to  him  by  each 
and  all  of  the  three  portions  of  said  amend- 
ment copied  above,  and  by  said  section  of 
the  Revised  Statutes  of  the  United  States, 
and  by  said  act  of  Congress  for  the  reasons 
now  set  forth." 

The  accused  here  refers  to  the  three  trials 
to  which  he  was  subjected,  and  after  stating 
that  he  was  confined  in  the  county  jail, 
without  bail,  and  awaiting  trial,  proceeds 
in  his  petition :  'That  at  each  of  said  trials 
your  petitioner  presented  to  said  Scott  cir- 
cuit court  said  certificate  of  pardon,  and 
pleaded  and  offered  in  evidence  said  pardon 
and  said  certificate  as  a  bar  and  complete 
defense  to  said  prosecution  and  the  trial 
and  conviction  of  your  petitioner  under  said 
indictment,  but  at  each  of  said  trials  the 
said  trial  court  overruled  said  pleas  and 
refused  to  admit  said  pardon  and  certifi- 
cate as  evidence,  and  held  and  adjudged  that 
said  pardon  and  certificate  were  null  and 
void  and  of  no  effect  whatever,  and  in  each 
of  said  trials  the  said  holding  of  the  trial 
court  in  reference  to  said  pardon  and  cer- 
tificate was  duly  Excepted  to  and  made  one 
of  the  grounds  which  was  presented  and  on 
which  a  reversal  was  asked  by  said  court  of 
appeals  on  the  trial  of  each  one  of  said  ap- 
peals heretofore  mentioned,  and  on  each  one 
of  said  appeals  your  petitioner  contended 
that  said  pardon  and  certificate  entitled 
him  to  an  acquittal  of  the  charge  contained 
in  said  indictment,  but  the  said  court  of  ap- 
peals, on  the  trial  and  final  disposition  of 
each  one  of  said  appeals,  failed  and  refused 
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to  hold  that  said  pardon  and  certificate  au- 
thorized your  petitioner's  acquittance  of 
aaid    charge;    instead,    that   court,   as   the 

(0]said  trial  court  had  *done,  held  that  said 
pardon  and  certificate  were  and  are 
null  and  void  and  of  no  effect  whatever. 
The  holding  of  said  court  of  appeals  on 
the  trisA  of  each  of  said  appeals  was  re- 
duced to  writing,  and  each  holding,  as  pre- 
pared and  ordered  by  said  court  of  appeials, 
has  been,  by  the  official  reporter  of  that 
court,  under  the  court's  direction,  caused 
to  be  printed  in,  and  is  now  a  part  of,  the 
official  printed  reports  of  said  court,  and  all 
of  said  holdings  are  now  in  full  force  and 
effect  as,  and  they  in  fact  are,  the  laws  of 
said  state  in  this  case,  and  are  binding  up- 
on and  will  have  to  control  this  honorable 
court.  That  the  instances  named  are  the 
only  instances  in  which  said  court  of  ap- 
peals or  any  trial  court  of  said  state  ever 
held  any  pardon  and  certificate  thereof, 
granted,  entered,  and  issued  by  any  governor 
of  Kentucky,  to  be  void  and  of  no  effect. 
That  in  consequence  of  the  action  and  hold- 
ings of  said  trial  court  and  said  court  of 
appeals,  above  stated,  this  honorable  court, 
cannot,  and  should  this  case  be  retried  in 
this  honorable  court,  could  not,  allow  your 
petitioner  to  plead  or  introduce  said  par- 
don and  certificate  as  evidence  as  a 
defense  to  the  said  charges  contained 
in  said  indictment  against  him,  and  could 
not  allow  your  petitioner  his  liberty  and  ac- 
quittal under  and  by  virtue  of  said  pardon 
and  certificate,  or  allow  said  pardon  and 
certificate  to  have  any  effect  whatever  in 
your  petitioner's  behalf,  but  instead  is  and 
will  be  bound  in  consequence  of  said  laws 
to  hold  said  pardon  and  certificate  null  and 
void  and  of  no  effect  whatever." 

In  the  second  paragraph  of  his  petition 
for  removal  the  accused  states  that  he  is  a 
citizen  of  the  United  States  and  of  Ken- 
tucky, and  as  such  is  entitled  to  enforce  in 
the  judicial  tribunals  of  the  state  the  equal 
civil  rights  and  the  equal  protection  of  the 
law  secured  to  him  by  the  above  constitu- 
tional provisions  and  statutes. 

His  petition  then  alleges:  "But  your 
petitioner  states  that  he  is  denied  and  can- 
not enforce  in  the  judicial  tribunals  of  this 
state  and  in  the  part  of  the  state  where  this 
-action  is  pendincr,  the  rights  secured  to  him 

[7]  by  said  laws  and  each  of  said  laws,  'because 
the  said  state  of  Kentucky  has  enacted  a 
law  which  has  not  been  repealed  nor  abro- 
gated, and  which  is  now  in  full  force  and  ef- 
fect, to  wit,  §  281  of  the  Criminal  Code  of 
Practice  of  said  state,  which  section  reads 
as  follows:  'The  decisions  of  the  court  upon 
challenges  to  the  panel  and  for  cause,  upon 
motions  to  set  aside  an  indictment,  and  upon 
motions  for  a  new  trial,  shall  not  be  subject 
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to  exception;'  and  because  of  the  decisions 
of  the  court  of  appeals  of  Kentucky,  the 
highest  judicial  tribunal  in  this  state,  render- 
ed in  this  action.  .  .  .  upholding  the 
validity  of  said  law,  notwithstanding  its 
plain  contravention  of  the  said  provisions 
of  the  Constitution  of  the  United  States. 

"Your  petitioner  states  that  the  death 
of  said  Goebel  occurred  during  the  exist- 
ence of  intense  political  excitement  follow- 
ing the  election  of  a  governor  and  other 
state  officers  in  November,  1899;  that  said 
Goebel  had  been  the  Democratic  candidate 
for  the  office  of  governor,  and  was,  at  the 
time  of  his  death,  contesting  the  right  of 
said  William  S.  Taylor  to  the  office  of  gov- 
ernor, said  Taylor,  who  was  a  Republican 
candidate  for  that  office,  having  been  ac- 
tually elected  governor  and  declared  elected 
governor  by  the  duly  and  legally  constituted 
authorities,  and  inducted  into  said  office; 
that  this  petitioner  was,  at  said  election, 
the  Republican  candidate  for  the  office  of 
secretary  of  state,  and  had  been  actually 
elected  and  declared  elected  to  said  office, 
and  had  been  inducted  into  said  office; 
and  there  was  pending  at  the  time  of  said 
Goebel's  death  a  contest  for  the  said  office 
of  secretary  of  state,  against  this  defendant, 
inaugurated  by  one  C.  B.  Hill,  who  had 
been  a  Democratic  candidate  for  said  office; 
that  the  public  mind  was,  by  said  election 
and  said  contest  for  the  office  of  governor, 
lieutenant  governor,  secretary  of  state,  and 
the  other  state  offices  greatly  infiamed, 
and  bitter  and  intense  political  ani- 
mosities were  excited  and  fostered  by  reason 
thereof,  and  that  such  feelings  existed 
at  all  of  the  trials  of  this  petitioner  here- 
inafter referred  to,  and  such  fpclinsrs  still 
exist  against  him  on  the  part  of  said  *ad-[8] 
herents  of  said  Goebel  throughout  the  state 
of  Kentucky,  and  particularly  in  Scott 
county. 

"Your  petitioner  further  states  that  he 
was  first  put  on  tnal  under  said  charge  on 
the  9th  day  of  July,  1900,  at  a  special  term 
of  the  Scott  circuit  court  begun  and  holden 
on  said .  date ;  that  said  trial  resulted  in 
a  verdict  of  conviction,  and  he  was  sentenced 
to  confinement  in  the  state  penitentiary 
during  his  natural  life;  that  the  jury  in 
said  trial  was  selected  from  a  large  number 
of  the  citizens  of  said  county,  and  that, 
with  three  or  four  exceptions,  all  of  the 
venire  men  were  purposely  sununoned  be- 
cause of  their  known  party  affiliations, 
which  were  different  from  the  known  party 
affiliations  of  your  petitioner;  that  by  the 
laws  of  Kentucky  in  such  cases  made  and 
provided  the  prosecution  has  a  right  to 
five,  and  the  defense  to  fifteen,  peremptory 
challenges,    and    that   with    the    exception 
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of  ibrte  or  four  Republicans  and  Independ- 
ent Democrats,  all  of  those  summoned  were 
known   to    be   partisan    Goebel   Democrats, 
while  your  petitioner  was  and  is  a  Repub- 
Uem,  and  was  known  to  belong  to  the  Ke- 
pablican  party;    that  from  venire  men  so 
sammoned  a  trial  jury  was  selected  that 
VIS   composed   almost   if   not   entirely,   of 
'  Goebel  Democrats,  and  no  Republicans,  al- 
though  there  were   then  residing  in   said 
connty  many  hundreds  of  citizens  qualified 
for  jury  service  who  were  Republicans  and 
Independent  Democrats,  and  not  supporters 
of  said  Goebel  in  his  candidacy  or  contest 
for  the  office  of  governor  of  Kentucky,  nor 
in  empathy  with  him ;   but  your  petitioner 
irers  and  charges  that  all  of  such  citizens, 
with  the  exceptions  named,  were  intention- 
ally passed   by   in  summoning  said  venire 
wax^  in  order  that  your  petitioner  should 
not  have  a  fair  trial  by  a  jury  of  his  peers, 
impartially    selected,  but  to   the  end  that 
mch  jury  might  be  selected  to  convict  him. 
**Your  petitioner  further  respectfully  rep- 
resents that    the    sheriff  of   Scott   county, 
to  whom  is  assigned  the  duty  of  selecting 
all  jurors  whose  names  are  not  drawn  from 
the  jury  wheel,  is  a  Goebel  Democrat,  as 
are  also  the  deputy  sheriffs  of  said  county. 
B]    *^our  petitioner  further  states  that  at 
iMid  first  trial  hereinbefore  mentioned  the 
judge  of  the  Scott  circuit  court,  when  the 
original  list  of  names  drawn  from  the  jury 
wh^  for  jury  service  had  been  exhausted, 
although  requested  by  counsel  for  this  peti- 
tioner,  and   while  there  remained   in   said 
juy  wheel    about  one  hundred   names,  to 
draw  the   names    remaining  in   said   jury 
wheel  therefrom,  refused  to  do  so,  but  di- 
rected the  sheriff  to  summon  one  hundred 
Ben  for  jury  service,  and  explicitly  directed 
him  to  summon   no  men   for  jury  service 
from  the   city   of   Georgetown,   but   to   go 
out  into  the  county  for  that  purpose.    Your 
petitioner  states  that  the  said  one  hundred 
names  that  remained  at  said  time  in  said* 
jury    wheel     had     been     placed    there    by 
impartial  and  imbiased  jury  commissioners 
prior  to  the  election   in   November,    1899, 
and  prior   to   the   killing  of   said   Goebel. 
Your  petitioner  states  that  on  the  morning 
following   the   order   of   the   court   to   the 
sheriff  to   summon   the   one  hundred   men 
for  jury  service  from  the  county,  and  when 
laid    one     hundred     men     so     summoned 
had     appeared      in      court,      they      were 
•eated   on    one    side    of    the    court    room, 
separate     and     apart     from     the     specta- 
tor! and  other  persons;    that  the  judge  of 
■aid  eourt,  without  notice  to  your  petitioner 
or  any  of  his  counsel,  and  without  making 
any  request  of  any  of  his  counsel  or  of  this 
petitioner  to  accompany  him,  left  the  bench  I 
tnd  went  to   the  side  of  the  court  room  I 
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wherein  said  parties  summoned  for  jury  serv- 
ice were  assembled,  and  without  swearing 
said  parties,  so  far  as  this  petitioner  saw, 
heardi  or  has  information,  as  to  their  ex- 
cuses for  not  serving  as  jurors,  if  any  they 
had,  called  them  up  to  him  one  at  a  time, 
not  in  the  hearing  of  this  petitioner,  or  his 
counsel,  and  excused  such  of  them  from  jury 
service  as  he  saw  fit,  without  any  knowledge 
on  the  part  of  this  petitioner  or  his  counsel 
as  to  why  such  parties  were  thus  excused, 
and  on  the  following  day  the  same. proceed- 
ing was  had  as  to  forty  additional  men  that 
had  been  summoned  for  jury  service  in  this 
case. 

"Your  petitioner  further  states  that  an 
appeal  was  taken  from  the  judgment  of  said 
court  to  the  Kentucky  court  of  appeals,  and 
that  at   the  January  term,    1901,   of  said 
court,  the  'jud^ent  of  the  trial  court  was[10] 
reversed;    that  your  petitioner  was  again 
tried    in    the    Scott    circuit    court    at    its 
October,  1901,  term,  and  a  verdict  of  guilty 
returned   again,   fixing  the  punishment  of 
your  petitioner  at  confinement  in  the  state 
penitentiary  for  life;    that  in  summoning 
the  venire  men   from   whom   the  jury  was 
selected  at  the  second  trial,  the  same  un- 
just and  unlawful  discrimination  was  prac- 
tised, and  that  of  one  hundred  and  twenty- 
five  venire  men  summoned  in  Scott  county, 
all  were  partisan  Goebel  Democrats  except 
three,  and  of  one  hundred  and  sixty-eight 
venire    men    summoned    in    the    adjoining 
county  of  Bourbon,  all  were  partisan  Demo- 
crats except  three,  so  that  of  the  ag<»regate 
of  two  hundred  and  ninety  summoned,  two 
hundred  and  eighty-four  were  Goebel  Demo- 
crats  and   six  were  Republicans,   notwith- 
standing  the   fact   that   there   were   many 
hundreds  of  citizens  in  each  of  said  counties 
qualified  for  jury  service  who  were  Repub- 
licans,    or     Independent     Democrats,     and 
not  Goebel  partisans.  | 

"Your  petitioner  states  that  at  said  sec- 
ond trial  he  objected  to  the  formation  of 
a  jury  from  the  venire  men  summoned 
as  hereinbefore  stated,  and  moved  to 
discharge  the  entire  venire  on  the  ground 
that  he  could  not  obtain  a  fair  trial  before 
a  jury  selected  therefrom,  and  filed  in 
support  of   said   objection   an   affidavit." 

The  affidavit  referred  to  is  given  in  full 
in   the   margin.t 


tThe  affiant  states  that  he  ought  not  to 
be  required  to  go  to  trial  before  a  lury  drawn 
as  a  panel  for  service  at  the  present  term  of 
this  court  or  already  summoned  from  the  coun- 
ty of  Bourbon,  for  the  following  reasons, 
namely :  that  the  political  canvass  In  this 
state  in  1800.  In  which  tbe  late  William  Qoebel 
was  candidate  for  tbe  office  of  governor,  was 
a  beated  and  angry  one.  and  tended  to  create 
great  antagonism  in  tbe  minds  of  bis  political 
adherents   against    those   who   opposed ;     that 
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[11]  •The  petition  then  proceeds:  •TTour  peti- 
tioner states  that  although  the  statements 
in  said  affidavit  were  true  and  known  to 
be  true  by  the  court,  he  was  forced  to  sub- 
mit to  trial  before  a  jury  composed  entirely 

[12]of  Goebel  Democrats,  your  petitioner  'always 
having  been  a  Republican  in  politics,  as 
hereinabove  stated;  and,  as  hereinabove 
stated,  your  petitioner  was  at  said  trial 
found  guilty  and  sentenced  to  imprisonment 
for  life  by  the  judgment  of  said  Scott  cir- 
cuit court;  that  your  petitioner  took  an 
appeal    from    the    judgment    so    rendered, 

[13]which  judgment  was  •reversed  by  lihe  court 
of  appeals  of  Kentucky  at  the  September, 

1902,  term ;  that  your  petitioner  was  again 
and  for  the  third  time  tried  at  a  special  term 
of  the  Scott  circuit  court  under  the  charge 
hereinabove  mentioned,  which  trial  was  be- 
gun and  holden  on  the  3d  day  of  August, 

1903,  and  that  of  the  number  of  one  hun- 
dred and  seventy-six  venire  men  summoned 
from  Bourbon  coimty,  from  which  the  jury 
was  selected,  three  only,  or  possibly  four, 
were  Republicans,  and  the  remaining  one 
hundred  and  seventy- three  (two)  were 
Groebel,  Democrats  and  were  summoned  for 
that  reason,  and  because  they  differed  polit- 
ically from  your  petitioner,  whereas  there 
were  many  hundreds  of  Republicans  and 
Independent  Democrats  in  said  county  qual- 
ified for  jury  service,  but  your  petitioner 
states    they   were    purposely    avoided    and  ' 


passed  by  in  summoning  said  vcsire 
and  that  said  trial  jury  waa  not  wierttd 
impartially,  as  required  by  law;  tbrnt  n  the 
year  1896  there  were  over  twoity-six  has* 
dred  votes  in  said  county  for  Willian 
McKinley,  Republican  candidate  for  Pteai- 
dent  of  the  United  States,  and  about  twenty- 
two  hundred  votes  cast  for  Willimm  J. 
Bryan,  his  Democratic  opponent;  tbmt  ia 
the  year  1899  William  S.  Taylor,  RepuhUcaa 
candidate  for  governor  of  Kentucky,  re- 
ceived twenty-seven  more  votes  in  said  coob- 
ty  than  were  cast  for  said  William  Goebel, 
his  Democratic  opponent,  and  that  m  jur» 
impartially  selected  could  not  have  ben 
and  would  not  have  been,  as  it  was,  composed 
entirely  of  Goebel  Democrats,— on  his  saii 
third  trial  one  juror,  a  Goebel  supporter, 
but  of  doubtful  politics,  excepted. 

"Your  petitioner  further  represents  »*>f^ 
at  the  third  and  last  trial  of  this  petitioner 
in  said  Scott  circuit  court,  the  judge  thenol 
entered  an  order  directing  the  shoiff  of 
said  Scott  county  to  summon  two  hoadrvi 
men  from  Bourbon  county  for  jury  ao^ice; 
that  this  petitioner's  attorneys  asked  the 
court  to  admonish  the  sheriff  to  sammoa  aa 
equal  number  of  men  of  each  poliUcal  party ; 
that  this  request  was  refused,  and  thm- 
upon  counsel  for  this  petitioner  asked  the 
court  to  instruct  the  sheriff  to  somin.  n 
the  talesmen  as  he  came  to  them,  •r^mrdlessr 


this  canvass  was  followed  by  a  contest  before 
the  state  legislature  for  said  ofDce,  In  which 
the  deepest  and  fiercest  passions  were  stirred 
in  the  minds  of  his  followers  in  this  county, 
as  well  as  In  other  counties  of  the  state,  in- 
cluding the  county  of  Bourbon ;  that  during 
that  contest  the  said  Goebel  was  killed,  which 
killing  tended  still  further  to  deepen  and  in- 
tensify the  political  passions  of  his  friends 
and  admirers  In  this  county  and  In  the  county 
of  Bourbon  and  throughout  the  state,  against 
this  affiant,  who  was  a  candidate  for  a  state 
office  on  the  Republican  ticket  In  the  said 
year  of  1900.  The  passions  thus  created  have 
since  that  time  been  stimulated  and  fed  by 
the  political  contests  which  have  since  followed, 
and  are  still  In  existence.  In  this  county  and 
Bourbon  county.  Affiant  says  that,  at  a  special 
term  of  this  court  in  July,  1900,  he  was  put 
on  trial  In  this  county,  charged  with  being 
an  accessory  before  the  fact  to  the  killing  of 
said  William  Goebel,  and  was  by  the  jury 
found  guilty.  From  the  judgment  of  the  court 
at  that  term,  the  affiant  appealed  to  the  ap- 
pellate court,  the  appeal  being  taken  In  the 
early  part  of  September  In  said  year;  that 
at  the  subsequent  October  term  of  said  court, 
jury  commissioners  for  this  county  were  se- 
lected whose  duty  It  was  to  select  a  large  num- 
ber of  names  and  place  them  in  the  jury 
wheel  for  service  during  the  year  1901. 

The  three  commissioners  appointed  were  John 
Bradford,  Ben  Mallory,  and  H.  H.  Haggard, 
all  three  of  whom  were  partisan  supporters 
and  allies.  In  the  contest  referred  to,  of  the 
said  William  Goebel,  deceased.  The  said  jury 
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commissioners    discharged    the    work    a<«Mcr«-] 
to   them   by   placing   in   said   jury    wb«>el    iw 
names  of  two  hundred  dtlsens  of  Scott  cooau 
for  purposes  of  said  jury  service;  that  at  tb* 
February   term,    1901   of   the  circuit   coart   of 
this  county,  and  at  the  May  term  of  tlie  mM 
year,   seven ty-five  or  more  names  were  draws 
from  the  jury  wheel  for  said  service;    that  at 
the  present   term  there  were  drawn   fnan   tt^ 
said  jury   wheel   for   the   purpose   of   »ecar.ii£ 
a  jury   In   this   case   about   one   handrv^   as-l 
twenty-five  names,  that  being  the  entire  nnatirr 
of  names  placed  In  the  wheel.     Affiant   fnr*r- 
states    that    at    the    regular    state   elect m«    .*' 
1900,   In  the  county  of  Scott,   there   were  ca  t 
for  the  Democratic  candidate,  la  round  aos- 
bers,  2,500  votes,  and  for  the  Repobllcon  can 
dldate  2.100  votes;    that  of  these  2.100  voii*. 
not  less  than  1,300  were  white  votera  of  eqoa. 
character,  sUndlng.  and  Intelltgeoct  wtth  cw 
white  voters  who  cast  their  votes  tor  the  Dtmh 
ocratlc  party  at  said  election. 

Affiant  says  that,  despite  these  cooditlott^. 
which  were  shown  to  exist  In  thU  cowty 
that  of  the  200  names  placed  In  the  Jury  wbrrl 
by  the  aforesaid  commissioners  and  draws  oot 
as  herein  described,  only  five  were  supporter* 
of  the  Republican  party,  and  the  other  IM 
being  active  partisan  friends  and  supporter* 
of  the  party  with  which  William  Goebel  ««• 
Identified  as  lU  leader,  and  whow  bIimIs  and 
passions  had  been  Inflamed  against  >hi«  afloat 
by  continued  political  agitation. 

The  affiant  further  saya  that  of  tbe  five 
Republicans  whose  names  were  placed  la  tte 
jury  wheel   fOr  Jory  aerrlot  hj  aald  co«aila> 
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of  political  affiliation.   This  the  court  also 
refused  to  do. 

*Tour.  petitioner  further  states  that  said 
trial  resulted  in  a  verdict  of  guilty,  affixing 
the  death  sentence,  and  a  judgment  was 
^reupon  entered,  from  which  judgment 
in  appeal  was  taken  to  the  court  of  appeals 
of  Kentucky,  and  on  December  6th,  1904, 
the  judgment  of  conviction  was  for  the 
third  time  reversed  by  said  court,  and  that 
it  is  the  purpose  and  intention  of  the  Com- 
monwealth of  Kentucky  to  subject  this 
petitioner  to  a  fourth  trial  imder  said 
charge,  within  a  short  time,  in  said  Scott 
circuit  court. 

"Your  petitioner  further  respectfully 
states  that  at  each  of  said  three  trials 
the  facts  in  relation  to  the  jurors  given 
or  hereinbefore  recited  were  embraced  in 
afEdAvits  filed  in  support  of  challenges  to 
the  panel  and  the  venire  and  objections  to 
the  formation  of  the  jury  from  the  men 
niinmoDed  as  hereinabove  mentioned,  and 
vere  also  embraced  in  the  motions  and 
grounds  for  new  trial  prepared  and  filed 
on  behalf  of  this  petitioner  at  each  of  said 
trials,  but  that  they  were  disregarded  by 
the  court  and  your  petitioner's  challenge 
to  the  panels,  to  the  venire,  and  the  motions 
for  new  trials  in  each  instance  overruled; 
that  by  reason  of   9  281   of  the  Criminal 


iktDers,  as  before  stated,  one  man  drawn  for 
•«Tice  at  the  February  term  of  this  court, 
1901.  and  anotber  at  the  May  term;  of  the 
remaining  three,  two  of  them  at  the  present 
term  disqualified  themselves  herein  by  previously 
formed  opinions,  and  the  fifth  and  last,  after 
qualification  *  and  acceptance  on  the  voir  dire» 
VIS  peremptorily  challenged  by  the  common- 
wealth. The  affiant  says  that  it  will  be  Im- 
po<«ible  under  these  circumstances  for  him 
to  avoid  being  tried  at  this  term  of  this  court 
except  by  a  jury  composed  entirely  of  his 
political  opponents,  and  exclusively  made  up 
of  tlkose  who  were  the  adherents  and  admirers 
of  said  Goebel,  and  it  will  be  impossible  for 
him  to  obtain  a  fair  and  impartial  trial  before 
•ny  jury  so   constituted  and  formed. 

The  affiant  farther  states  that  the  officers  of 
fliis  county  who  went  to  Bourbon  county  to 
summon  the  men  for  Jury  service  sent  directly 
to  the  sheriff  of  Bourbon  county,  who,  together 
vltli  Ills  deputies,  were  earnest  and  ardent 
adherents,  supporters,  and  friends  of  the  said 
WUilam  Goebel,  and  opposed  politically  to 
this  affiant;  that  the  officers  of  this  county 
eoosolted  and  advised  with  the  said  officers 
tf  Bonrtxm  county  as  to  the  selection  of  the 
neo  gammoned,  and  that  Wallace  Mitchell, 
deputy  sheriff  of  said  county,  James  Burke, 
toother  deputy  sheriff  of  said  county,  Joseph 
Williams,  a  constable  of  Bourbon  county,  and 
Jtmet  A.  Gibson,  a  guard  for  county  prisoners 
la  Bourbon  county,  all  of  whom  are  the  politi- 
cil  adlierents  of  said  Qoebel  and  politically 
•Pp09cd  to  this  affiant,  acted  with  them  in 
■akiog  the  selection  and  sununoning  said  men. 

SOI  u.  s. 


Code  of  the  state,  hereinbefore  quoted,  this 
petitioner  was  and  is  denied  the  right  of  any 
exception  on  said  grounds,  and  the  court  of 
appeals  of  Kentucky,  on  each  of  the  three 
appeals  hereinbefore  set  forth,  have  decided 
that  no  irregularity  in  the  summoning  or 
impaneling  of  the  jury  is  a  reversible  error, 
and  they  are  powerless  to  reverse  any  judg- 
ment of  said  court  by  reason  of  such  facts, 
and  have  held  said  law  to  be  valid,  and  such 
law  is  now  the  law  of  this  case,  and  said 
court  of  appeals  of  Kentucky  are  powerless 
upon  any  future  appeal  to  reverse  any  judg- 
ment of  said  court  by  reason  of  a  repeti- 
tion of  the  acts  hereinbefore  set  forth,  or 
for  any  other  irregularity  or  improper  con- 
duct in  the  formation  of  a  jury,  no  matter 
how  prejudicial  to  the  substantial  rights 
of  your  petitioner  they  may  be,  and  must 
be  followed  and  cannot  be  disregarded  by 
this  honorable  court. 

•"Your  petitioner  therefore  prays  this  hon-[15] 
orable  court  that  the  said  indictment  and 
the  prosecution  pending  thereunder  in  this 
honorable  court  against  your  petitioner 
be  removed  into  the  circuit  court  of  the 
United  States  for  the  eastern  district  for 
trial  at  the  next  ensuing  term  of  said  cir- 
cuit court,  and  your  petitioner  will  ever 
pray." 


He  says  that  the  political  complexion  of 
Bourbon  is  almost  equally  Democratic  and 
Republican,  there  being  a  slight  majority  in 
favor  of  the  Democratic  party;  that  of  the 
Republicans,  about  three  fifths  are  colored, 
but  there  are  many  conscientious,  fairminded 
and  respectable  citizens  of  Bourbon  county, 
qualified  for  jury  service,  of  the  same  political 
faith  of  this  affiant,  a  great  many  of  whom 
could  have  been  as  readily  and  conveniently 
summoned,  and  who  would  give  to  both  sfdcs 
herein  a  fair  and  impartial  trial ;  but  that 
none  of  such  persons  were  summoned  with  the 
exception  of  two  men,  and  with  these  exceptions 
ninety-one  of  the  ninety-three  names  appear- 
ing upon  the  list  furnished  this  affiant  as  a 
correct  list  of  the  men  summoned  from  Bourbon 
county  are  the  names  of  the  supporters  and 
adherents  of  said  Goebel,  and  opposed  politi- 
cally to  this  affiant,  and  were  summoned  for 
jury  service  herein  by  reason  of  such  fact,  as 
this  affiant  believes. 

Affiant  further  states  that  said  Wallace  Mitch- 
ell the  deputy  sheriff  of  Bourbon  county,  is  now 
a  candidate  for  sheriff  of  said  county,  seeking 
an  election  at  the  hands  of  the  supporters 
and  adherents  of  said  William  Goebel.  and  is 
their  nominee  for  said  office.  Said  Mitchell, 
in  the  fall  of  1900,  acted  in  summoning  for 
Jury  service  in  this  court  in  the  case  of  the 
Com.  V.  Toutsey,  Indicter  for  the  same  offense 
as -this  affiant,  and  in  making 'the  selection  of 
men  to  serve  as  jurors  therein,  made  the 
statement  that  he  would  not  summons  a  single 
Brown  Democrat  or  Republican  for  such  service, 
and  he  did  not  summons  any  such. 
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Messrs.  N.    B.    Hmjs    and    I«awrenee 
Maxwell,  Jr.,  argued  the  cause,  and,  with 
Messrs,  Robert  B,  Franklin  and  C,  J.  Bron- 
St  on,  filed  a  brief  for  petitioner  in  No.  15, 
original : 

The  decision  of  the  court  of  appeals  of 
Kentucky  that  W.  S.  Taylor  was  not  gov- 
ernor of  the  state  when  he  assumed  to  grant 
a  pardon  to  Powers^  and  that  the  pardon  is 
therefore  invalid,  presents  no  Federal  ques- 
tion. 

Taylor  v.  Beckham,  178  U.  S.  648,  678, 
44  L.  ed.  1 187,  1200,  20  Sup.  Ct.  Rep.  890, 
1009. 

The  state  cannot  be  deemed  guilty  of  a 
violation  of  its  obligations,  under  the  Con- 
stitution of  the  United  States^  because  of  a 
decision,  even  if  erroneous,  of  its  highest 
court,  while  acting  within  its  jurisdiction. 

Re  Converse,  137  U.  S.  624,  631,  34  L.  ed. 
796,  799,  11  Sup.  Ct.  Rep.  191. 

With  the  disposition  of  state  questions 
by  the  appropriate  state  authorities  it  is 
not  the  province  of  this  court  to  interiere. 

Lambert  v.  Barrett,  167  U.  S.  697,  699,  39 
L.  ed.  865,  866,  15  Sup.  Ct.  Rep.  722. 

The  possibility  that  officers  of  the  state 
court  will  disregard  the  statutes  of  the 
state,  and  practise  unlawful  discrimination 
in  summoning  jurors  at  the  next  trial,  is 
not  ground  for  removal  to  the  Federal 
courts. 

Ex  parte  WeUs,  3  Woods,  128,  Fed.  Cas. 
No.  17,386;  Virginia  v.  Rives  {Ex  parte 
Virginia)  100  U.  S.  313,  322,  26  L.  ed.  667, 
670;  Neal  v.  Delaware,  103  U.  S.  370,  386, 
26  L.  ed.  567,  670;  Gibson  v.  Mississippi, 
162  U.  S.  565,  40  L.  ed.  1075,  16  Sup.  Ct. 
Rep.  904;  Murray  v.  Louisiana,  163  U.  S. 
lOr,  105,  41  L.  ed.  87,  89,  16  Sup.  Ct.  Rep. 
990;  Re  Wood  {Wood  v.  Brush)  140  U.  S. 
278,  285,  35  L.  ed.  505,  508,  11  Sup.  Ct. 
Rep.  738;  Andrews  v.  Swartz,  156  U.  S.  272, 
276,  39  L.  ed.  422,  423,  15  Sup.  Ct.  Rep. 
389. 

The  possibility  that  the  judge  who  pre- 
sides at  the  next  trial  in  the  stat^  court 
will  commit  error  of  law  in  overruling 
challenges  to  the  panel  is  not  ground  for 
removing  the  prosecution  into  a  Fed^al 
court.    It  is  ground  for  a  writ  of  error. 

Carter  ▼.  Texas,  177  U.  S.  442,  44  L.  ed. 
839,  20  Sup.  Ct.  Rep.  687;  Rogers  v.  Ala- 
bama, 192  U.  S.  226,  48  L.  ed.  417,  24  Sup. 
Ct.  Rep.  257. 

The  removal  statute  will  not  be  enlarged 
by  construction. 

Virginia  v.  Paul,  148  U.  S.  107,  114,  37 
L.  ed.  386,  389,  13  Sup.  Ct.  Rep.  536. 

The  right  to  trial  by  an  impartial  jury 
in  a  state  court  is  not  guaranteed  by  the 
Constitution  or  laws  of  the  United  States. 

Brooks  ▼.  Missouri,  124  U.  S.  394^  31  L. 
ed.  464,  8  Sup.  Ct.  Rep.  443;  Central  Land 
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Co,  V.  Laidley,  169  U.  S.  103,  112,  40  L.  ed. 
91,  94,  16  Sup.  Ct.  Rep.  80;  Marrow  v. 
BHnkley,  129  U.  S.  178,  32  L.  ed.'  654,  t 
Sup.  Ct.  Rep.  267;  Howard  v.  Fleming,  191 
U.  S.  126,  48  L.  ed.  121,  24  Sup.  Ct  R«^ 
49 ;  Re  Converse,  137  U.  S.  624,  34  L.  ed. 
796,  11  Sup.  Ct.  Rep.  191. 

The  right  of  appeal  in  a  criminal  ease  it 
left  entirely  to  the  discretion  of  the  state, 
and  is  not  guaranteed  by  the  Federal  Goo- 
stitution. 

Kohl  V.  LeUback,  160  U.  S.  293,  40  L.  ed. 
432,  16  Sup.  Ct.  Rep.  304 ;  MaUett  t.  Vorth 
Carolina,  181  U.  S.  589,  46  L.  ed.  1015,  21 
Sup.  Ct.  Rep.  730;  Missouri  t.  Lewis 
{Bowman  t.  Lewis)  101  U.  S.  22,  25  L.  ed. 
989 ;  Andreufs  v.  Swartz,  166  U.  &  272,  39 
L.  ed.  422,  16  Sup.  Ct.  Rep.  389. 

If  any  right  of  a  defendant  in  a  criminal 
case,  imder  the  Constitution  or  laws  of  the 
United  States,  in  connection  with  a  dial- 
lenge  to  a  panel,  or  upon  motion  to  set 
aside  an  indictment,  or  upon  motion  for  a 
new  trial,  is  denied  by  a  state  eourt,  the 
remedy  is  by  writ  or  error  from  this  court, 
as  in  Carter  v.  Texas  and  Rogers  v.  Ite- 
bama,  supra,  or  by  writ  of  habeas  eorpM 
from  a  Federal  court  after  conviction. 

Due  process  of  law  and  the  equal  protec- 
tion of  the  laws  do  not  require  that  thert 
shall  be  right  of  appeal  from  a  erimiml 
prosecution  in  the  state  court. 

Andrews  v.  Swartz,  supra. 

The  commonwealth  is  entitled  to  a  writ 
of  mandamus. 

Virginia  v.  Rives  {E»  parte  Firptnis), 
100  U.  S.  313,  26  L.  ed.  667;  Virgimim  f. 
Paul,  148  U.  S.  107,  37  L.  ed.  386,  IS  Sap. 
Ct.  Rep.  536. 

Messrs,  N,  B,  Hays  and  Lawrvmos  Mem- 
well,  Jr,,  also  filed  a  separate  brief  lor 
petitioner : 

The  14th  Amendment  prohibits  action  bj 
states,  and  not  by  individuals,  and  snthor- 
izes  only  legislation  to  correct  or  redresi 
state  action. 

Civil  RighU  Cases,  109  U.  a  S,  11,  27  L. 
ed.  836,  839,  3  Sup.  Ct  Rep.  18;  James  r, 
Bouman,  190  U.  S.  127,  136,  47  L.  ed.  979, 
981,  23  Sup.  Ct.  Rep.  678;  Virginia  t. 
Rives  {Ex  parte  Virginia),  100  U.  S.  313, 
318,  26  L.  ed.  667,  669. 

Where  a  state,  acting  through  its  jodiciil 
department,  has  violated  the  14th  Amcsd- 
ment,  the  final  judgment  of  the  state  coort 
is  to  be  deemed  the  act  of  the  state,  witbia 
the  meaning  of  that  Amendment 

Chicago,  B.  d  Q.  R,  Co.  v.  Chicago,  IM 
U.  S.  226,  236,  41  L.  ed.  979,  984,  17  Sapi 
Ct.  Rep.  681;  Virginia  v.  Rives  {Bm  perts 
Virginia),  100  U.  S.  313,  320,  26  L.  cd. 
667,  670;  Lent  v.  TiUeon,  140  U.  S.  316, 
331,  36  L.  ed.  419,  426,  11  Sup.  Ct  R«^ 
825. 
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The  dmnae  of  U.  S.  Rev.  Stat.  §  641,  U.  S. 
Comp.  Stat.  1901,  p.  520,  which  is  relied 
upon,  does  not  provide  for  removal  by  white 
persons. 

Stnhtder  v.  West  Virginia,  100  U.  S.  303, 
an,  25  L.  ed.  664,  666;  Virginia  v.  Rives 
(Ex  parte  Virginia)   supra, 

Mr.  E.  It.  IXTortldii&ston  argued  the 
aose,  and,  with  Messrm,  Richard  Yates,  R, 
D.  HUl,  James  C.  Sims,  and  H.  Clay  Hoto- 
ffrf,  filed  a  brief  for  respondent: 

It  is  tme  that  this  court  has  decided  in 
Btnuder  v.  West  Virginia,  100  U.  S.  303,  25 
L  ed.  664,  and  other  cases,  that  a  legisla- 
tire  denial  of  his  equal  civil  rights  entitles 
1  party  to  a  removal  under  U.  S.  Rev.  Stat. 
I  641,'U.  S.  Comp.  Stat.  1901,  p.  520.  But 
h  pats  this,  not  upon  the  ground  that  a 
kgislative  denial  is  within  the  terms  of  that 
Kction,  but  upon  the  ground  that  it  is  fair 
to  presume  that  this  legislative  denial  will 
be  followed  by  a  denial  in  the  judicial  tri- 
bonals. 

But  it  would  be  an  anomalous  construc- 
tion of  a  statute  which  speaks  not  of  a 
legislative  denial,  nor  of  an  executive  denial, 
kt  solely  of  a  judicial  denial, — a  denial  in 
the  judicial  tribunals  of  the  state, — ^to  say 
that  it  refers  not  to  a  judicial  denial^  but 
•olely  to  a  legislative  denial. 

Nor  has  this  court  ever  decided  that  a 
denial  in  the  judicial  tribunals  of  the  state, 
vbicfa  is  made  before  the  last  and  final  trial 
^^  begun,  does  not  come  within  the  spirit 
as  well  as  the  letter  of  this  section. 

yirginia  v.  Rives  {Ex  parte  Virginia) 
100  U.  S.  313,  25  L.  ed.  667;  Neal  v.  Dela- 
wire.  103  U.  S.  370,  26  1..  ed.  567 ;  Qihson 
T.  Mississippi,  162  U.  S.  565,  40  L.  ed.  1075, 
16  Sup.  Ct.  R^p.  904 ;  Smith  v.  Mississippi^ 
162  U.  S.  592,  40  L.  ed.  1082,  16  Sup.  Ct. 
Eep.  900;  Murray  v.  Louisiana,  163  U.  S. 
101,  41  L.  ed.  87,  16  Sup.  Ct.  Rep.  990; 
ViUiams  v.  Mississippi,  170  U.  S.  213,  42 
Led.  1012, 18  Sup.  Ct.  Rep.  583. 

The  judgment  of  a  trial  court  of  a  state 
ttunot  be  re-examined  and  reversed  or  af- 
firmed bv  this  court  unless  that  trial  court 
is  the  highest  court  of  the  state  in  which  a 
decision  in  the  suit  can  be  had.  The  court 
of  appeals  is  the  highest  court  in  Kentucky 
in  which  a  decision  in  the  prosecution 
against  Caleb  Powers  can  be  had.  It  is  the 
judgment  of  that  court  only  in  the  case, 
tlwrefore,  that  may  be  re-examined  by  this 
»art  The  judgment  of  the  Scott  circuit 
wort  cannot  be  so  re-examined. 
Great  Western   Teleg.    Co.   v.   Bumham, 

162  r.  S.  342,  40  L.  ed.  992,  16  Sup.  Cf 
Kep.850. 
It  results,  therefore,  that  the  error  of  the 

Scott  circuit  court   in  denying  to  Powers 

tie  right  to  be   tried  by  a  jury  selected 

vithoot  class  discrimination, — a  right  which 
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is  given  him  by  the  Constitution  and  lawn 
of  the  United  States, — cannot  be  corrected, 
on  appeal  or  writ  of  error,  by  any  court; 
not  by  the  court  of  appeals  of  Kentucky, 
because  of  §  281  of  the  Criminal  Code;  and 
not  by  this  court,  because  it  can  re-examine 
the  judgment  of  the  court  of  appeals  only, 
which  is  the  highest  court  in  the  state  in 
which  a  decision  in  the  suit  can  be  had. 

This  court  cannot  reverse  a  judgment  of 
the  court  of  appeals  because  it  correctly  de- 
cided that  it  had  no  jurisdiction  to  pass  on 
certain  alleged  errors  committed  by  the 
trial  court. 

Fashnacht  v.  Frank,  23  Wall.  416,  23  L. 
ed.  81. 

Mr.  Frank  S.  Black  also  argued  the 
cause,  and,  with  Messrs.  Richard  Yates,  B. 
L.  Worthington,  R.  D.  Hill,  James  C.  Sims, 
and  H.  Clay  Howard,  filed  a  brief  for  re- 
spondent : 

Unless  there  is  a  record  contradiction,  the 
sworn  allegations  of  a  petition  for  removal 
which  are  not  traversed  must  be  taken  at 
true. 

Dishon  v.  Cincinnati,  N.  0.  d  T.  P.  R. 
Co.  66  C.  C.  A.  345,  133  Fed.  471;  Toledo 
Traction  Co.  v.  Cameron,  137  Fed.  48;  18 
Enc.  PI.  &  Pr.  p.  372. 

U.  S.  Rev.  Stat.  §  641,  U.  S.  Comp.  Stet. 
1901,  p.  520,  is  constitutional. 

Bx  parte  Virginia,  100  U.  S.  339,  25  L. 
ed.  676;  Strauder  v.  West  Virginia,  100  U. 
S.  303,  25  L.  ed.  664;  Neal  v.  Delaioare, 
103  U.  S.  370,  26  L.  ed.  567 ;  Bush  v.  Ken- 
tucky, 107  U.  S.  110,  27  L.  ed.  354,  1  Sup. 
Ct.  Rep.  625;  Gibson  v.  Mississippi,  162  U. 
S.  565,  40  L.  ed.  1075,  16  Sup.  Ct.  Rep.  904; 
Smith  V.  Mississippi,  162  U.  S.  592,  40  L. 
ed.  1082,  16  Sup.  Ct.  Rep.  900;  Murray  v. 
Louisiana.  163  U.  S.  101,  41  L.  ed.  87,  16 
Sup.  Ct.  Rep.  990;  Williams  v.  Mississippi, 
170  U.  S.  213,  42  L.  ed.  1012,  18  Sup.  Ct. 
Rep.  583;  Virginia  v.  Rives  {Ex  parte  Ftr- 
ginia)  100  U.  S.  313,  25  L.  ed.  667;  Ten- 
nessee V.  Davis,  100  U.  S.  257,  25  L.  ed. 
648. 

Civil  rights  are  not  limited  to  any  class 
of  citizens. 

Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  383;  Missouri  P, 
R.  Co.  V.  Mackey,  127  U.  S.  205,  32  L.  ed. 
107,  8  Sup.  Ct.  Rep.  1161;  Santa  Clara 
County  V.  Southern  P.  R.  Co.  118  U.  S. 
394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132; 
Pembina  Consol.  Silver  Min.  d  Mill.  Co.  ▼. 
Pennsylvania,  125  U.  S.  181,  31  L.  ed.  650, 
2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
737. 

As  to  what  is  meant  by  equal  civil  rights 
see: — 

Kentucky  Railroad  Tax  Cases,  115  U. 
S.  321,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57; 
Holden  v.  Hardy,  supra;  Yiok  Wo  v.  Hop- 
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kins,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.*  1064;  Ho  Ah  Kow  v.  yunan,  5 
Sawy.  552,  Fed.  Cas.  No.  6,546;  Oandolfo 
V.  Hartman,  16  L.R.A.  277,  49  Fed.  181.  * 

A  state,  by  its  judicial  tribunals,  cannot 
deny  to  a  citizen  of  the  United  States  a 
right  secured  to  him  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the 
United  States. 

Missouri  v.  Lewis  [Bowman  v.  Lewis) 
101  U.  S.  22,  25  L.  ed.  989;  Pace  v.  Ala- 
bamay  106  U.  S.  583,  27  L.  ed.  207,  1  Sup. 
Ct.  Rep.  637 ;  Moore  v.  3fissouri,  159  U.  S. 
673,  40  L.  ed.  301,  16  Sup.  Ct  Rep.  179; 
Guthrie's  14th  Amendment,  pp.  107,  108. 

The  Kentucky  courts  have  held  the  par- 
don to  be  invalid. 

Powers  V.  Com,  110  Ky.  399,  53  L.R.A. 
245,  61  S.  W.  735,  114  Ky.  273,  70  S.  W. 
644,  1050,  114  Ky.  287,  71  S.  W.  494,  26 
Ky.  L.  Rep.  1112,  83  S.  W.  146. 

These  decisions  of  the  Kentucky  court 
of  appeals  are  binding  upon  all  of  the  courts 
of  Kentucky,  and  must,  by  those  courts,  be 
regarded  as  the  inexorable  law  of  this  case. 

Rowland  v.  Craig,  Sneed  (Ky.)  330; 
Morgan  v.  Dickerson,  1  T.  B.  Mon.  20; 
Legrand  v.  Baker,  6  T.  B.  Mon.  235;  Sims 
V.  Reed,  12  B.  Mon.  51 ;  Oray  v.  Dickinsony 
11  Ky.  L.  Rep.  890,  13  S.  W.  209;  Louis- 
ville rf  y.  R.  Co.  V.  Survaniy  19  Ky.  L. 
Rep.  1576,  44  S.  W.  88 ;  Schmetzer  v.  Louis- 
ville d  y.  R.  Co,  19  Ky.  L.  Rep.  1713,  44 
8.  W.  395;  Com.  v.  Louisville  d  N,  R.  Co. 
20  Ky.  L.  Rep.  351,  46  S.  W.  206;  Louis- 
ville d  y.  R.  Co.  V.  Ricketts,  21  Ky.  L. 
Rep.  662,  52  S.  W.  939;  Lancashire  Ins. 
Co.  V.  Monrocy  21  Ky.  L.  Rep.  782,  52  S. 
W.  1058;  Brasheara  t.  Letcher  County 
Court,  21  Ky.  L.  Rep.  1250,  54  S.  W.  840; 
Freeman  v.  Mills,  22  Ky.  L.  Rep.  859,  59 
S.  W.  3;  Butler  v.  Prewitt,  22  Ky.  L.  Rep. 
1911,  62  S.  W.  20;  Louisville  d  y.  R.  Co. 
V.  Pcnrody  24  Ky.  L.  Rep.  50,  66  S.  W. 
1013;  Oray  Tie  d  Lumber  Co.  v.  Farmers 
Bank,  24  Ky.  L.  Rep.  2319,  74  S.  W.  174; 
Wilson  V.  Louisinlle  yat.  Bkg.  Co.  25  Ky. 
L.  Rep.  1065,  76  S.  W.  1095;  Booth  v. 
Bethel,  25  Ky.  L.  Rep.  1747,  78  S.  W.  868; 
Broum  ▼.  Crow,  Hardin  (Ky.)  443;  Bryan 
V.  Becklei/,  Litt.  Sel.  Cas.  91,  12  Am.  Dec. 
276;    Lewis  v.  IjCicis,  11  Ky.  L.  Rep.  413. 

Equ$il  civil  rights  are  denied  by  state 
decisions  no  less  than  by  state  enact- 
ments. 

yeal  ▼.  Delaware,  103  U.  S.  370,  26  L. 
ed.  5G7;  Bush  v.  Kentucky,  107  U.  S.  110, 
27  L.  ed.  354,  I  Sup.  Ct.  Rep.  625. 

Federal  courts  must  enforce  a  valid  state 
pardon  when  denied  by  the  highest  state 
court. 

United  States  t.  Wilson,  7  Pet  150,  8 
L.  ed.  640;  Davis  v.  Braden,  10  Pet.  288.  9 
L.  ed.  428;  United  States  ▼.  Rosenhurgh, 
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7  Wall.  582,  19  L.  ed.  263;  United  Stetfs 
V.  HarHs,  1  Abb.  (U.  S.)  114,  Fed.  Caa. 
No.  15,312;  Re  De  Puy,  3  Ben.  316,  Fed. 
Cas.  No.  3,814;  Re  Callicot,  8  Blatcbf.  96, 
Fed.  Cas.  No.  2,323;  People  t.  Bowm,  43 
Cal.  439,  13  Am.  Rep.  148;  Chnrek.  Ha- 
beas Corpus,  §  458;  Ex  parte  Oarland,  4 
Wall.  333,  18  L.  ed.  366;  Ex  parte  WW/i, 
18  How.  310,  15  L.  ed.  423;  QreaOumaes 
Case,  2  Abb.  (U.  S.)  385,  Fed.  Cas.  Xo. 
5,741 ;  Ex  parte  Slauson,  73  Fed.  666;  WMH- 
ten  V.  Tomlinson,  160  U.  S.  231,  40  L.  ed. 
406,  16  Sup.  Ct.  Rep.  297;  lasigi  r.  Xam 
de  Carr,  166  U.  S.  391,  41  L.  ed.  1045.  17 
Sup.  CJt.  Rep.  595 ;  United  States  v.  FotH:t$. 
3  C.  C.  A.  394,  3  U.  S.  App.  247.  53  F«L 
13;  Omelas  v.  Ruiz,  161  U.  S.  502,  40  L. 
ed.  787,  16  Sup.  Ct.  Rep.  689 ;  Re  Dana.  68 
Fed.  886 ;  Re  Ludwig,  32  Fed.  774 ;  Cook  v. 
Hart,  146  U.  S.  183,  36  L.  ed.  934,  13  Sup, 
Ct  Rep.  40.  , 

When  an  officer  has  been  lawfullv  indurt- 
ed  into  office  and  holds  actual  posse^oi 
thereof,  claiming  title  by  virtue  of  a  rertif- 
icate  of  election,  his  authorized  offidal  acta 
until  legally  and  actually  ousted  are  hing- 
ing upon  the  state  and  third  persons,  re- 
gardless of  the  alleged  determination  of  t 
contest.  His  powers  continue  as  original- 
ly invested,  pending  any  litigation  that 
may  properly  ensue,  and  it  is  his  duty  to 
hold  such  office  until  title  thereto  is  final- 
ly adjusted. 

Braidy  v.  Theritt,  17  Kan.  471 ;  State  ▼. 
Durkee,  12  Kan.  308;  Ex  parte  Potren, 
129  Fed^  985;  Taylor  v.  Bcekham,  178  V. 
S.  548,  44  L.  ed.  1187,  20  Snp.  Ct  Rep^ 
890,  1009;  State  ex  rtl.  Fairbanks  ▼.  .<■ 
perior  Court,  17  Wash.  12,  61  Am.  St  Rf-* 
893,  48  Pac.  741;  Petersilea  t.  Stone,  119 
Mass.  465,  20  Am.  Rep.  337 ;  State  ex  rrK 
Leal  T,  Jones,  19  Ind.  368,  81  Am.  Dee.  40S; 
Hamlin  v.  Kasf^afrr.  15  Or.  456.  3  Am.  St 
Rep.  181,  15  Pac  778;  Leod^  t.  CMtt#» 
23  Ind.  449;  f^tate  ex  rel.  Van  Amnn<tt  y 
Taylor,  108  N.  a  196,  12  L.R.A.  20t  O 
Am.  St  Rep.  51,  12  S.  E.  1005:  Stete  t. 
Carroll,  38  Conn.  449,  9  Am.  Rep  412; 
Weatherford  v.  State,  31  Tex.  Crim,  R^ 
530,  37  Am.  St  Rep.  829,  21  S.  W.  251; 
State  ex  reh  Hartford  v.  Craig,  132  loi 
54,  16  L.R.A.  688,  32  Am.  St  Rep,  SSA, 
31  N.  E.  352;  Marbury  v.  Madisom,  1 
Cranch,  154,  2  I^  ed.  66;  United  States  ▼. 
Mitchell,  136  Fed.  896. 

Title  to  an  office  cannot  be  detenninil 
in  a  suit  between  A  and  B.  The  judgBKifl 
in  such  a  suit  binds  the  parties  tWrrC^ 
but  them  only.  To  be  concluaiTe  upoa  ■■ 
the  world,  it  must  be  by  quo  warraata 

People  em  rel  Smith  t.  Olds,  3  Cal.  Iflb 
58  Am.  Dec.  398;  Markle  t.  Wright,  IS  la^ 
548;  Cochran  t.  McCteary,  22  Iowa,  Tij 
Updegraff  ▼.  Crans^  47  Pa,  103. 
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State  decisions  involTing  general  princi- 
ples are  not  followed  in  Federal  courts. 

Olcott  V.  Fond  du  Lac  County,  16  Wall. 
«78.  21  L.  ed.  382;  Venice  v.  Murdoch,  92 
U.  S.  494,  23  L.  ed.  583 ;  Mohr  v.  Manierre, 
7  Bias.  419,  Fed.  Cas.  No.  9,695. 

State  decisions  are  not  followed  if  they 
deoj  equal  civil  rights. 

Rou:an  v.  Runnels,  5  How.  134,  12  L.  ed. 
85;  Piqua  Branch  of  State  Bank  v.  Knoop, 
1«  How.  369,  14  Lu  ed.  977 ;  Jefferson  Branch 
Bank  T.  Shelly,  1  Black,  436,  17  L.  ed. 
173. 

Federal  recognition  ol  the  Taylor  admin- 
istration as  the  state  government  of  Ken- 
todry  binds  all  courts. 

Jones  V.  United  States,  137  U.  S.  202, 
34  L.  ed.  691,  11  Sup.  Ct.  Rep.  80;  Wolsey 
T.  Chapman,  101  U.  S.  755;  25  L.  ed.  915; 
Runkle  v.  United  States,  122  U.  S.  557, 
30  L.  ed.  1171,  7  Sup.  Ct.  Rep.  1141;  WiU 
cog  Y.  Jackson,  13  Pet  498,  10  L.  ed.  264; 
Uniied  States  v.  Eliason,  16  Pet./ 291,  10 
L  ed.  968;  The  Confiscation  Cases  {Unit- 
ed States  T.  Clarke)  20  Wall.  92,  22  L.  ed. 
320;  United  States  v.  Farden,  99  U.  S.  10, 
25  L.  ed.  267;  Marbury  v.  Madison,  1 
Crtnch,  137,  2  L.  ed.  60;  Re  American 
Guano  Co.  1 1  Ops.  Atty.  Gen.  p.  397 ;  Luth- 
er v.  Borden,  7  How.  1,  12  L.  ed.  581. 

Messrs,  N.  B.  Hays  and  Iiawrenoe 
Maxwell,  Jr.,  submitted  the  cause  for  ap- 
pellant in  No.  393.* 

Messrs.  RtcHard  Tatep,  H.  O.  How- 
ard, J.C.  Sinta,  and  £.  L.  Wortliinsrton 
submitted  the  cause  for  appellee.  Mr.  R. 
D.  Hill  was  on  the  brief: 

Though  the  law  itself  be  fair  on  its  face 
tad  impartial  in  appearance,  yet,  if  it  is 
applied  and  administered  by  public  author- 
itj  with  an  evil  eye  and  an  unequal  hand, 
80  as  practically  to  make  unjust  and  ille- 
gal discriminations  between  persons  in  sim- 
ilar circumstances,  material  to  their  rights, 
the  denial  ci  equal  justice  is  p+ill  within 
the  prohibition  of  the  Constitution. 

Yick  Wo  V.  Hopkins,  IIS  U.  S.  356,  30 
L  ed-  220,  6  Sup.  Ct.  Rep.  1064. 

The  question  in  each  case  is  whether  the 
legislature  has  adopted  the  statute  in  the 
aereise  of  a  reasonable  discr^ion,  or  wheth- 
er its  action  is  a  mere  excuse  for  an  unjust 
discrimination,  or  the  oppression  or  spolia- 
tioii  of  a  particular  class. 

Bolden  V.  Hardy,  169  U.  S.  366,  42  L. 
•i  780,  18  Sup.  Ct.  Rep.  383. 

Hostile  and  discriminating  legislation  by 
•  itate  against  persons  of  any  class,  sect, 
crwd,  or  nation,  in  whatever  form  it  may 
^  expressed,  is  forbidden  by  the  14th 
Amendment. 

Ho  Ah  Kow  V.  yunan,  5  Sawy.  552,  Fed. 
Cba.  No.  6,546. 

In  the  administration  of  criminal   jus- 
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I  tice,  no  rule  can  be  applied  to  one  class 
which  is  not  applicable  to  all  other  classes. 

Gibson  v.  Mississippi,  162  U.  S.  565,  40 
L.  ed.  1075^  16  Sup.  Ct.  Rep.  904. 

A  discrimination  by  the  state,  between 
persons  within  its  jurisdiction,  is  just  and 
reasonable  in  the  selection  of  jurors. 

Strauder  v.  West  Virginia,  100  U.  S. 
303,  25  L.  ed.  664. 

Beyond  such  discrimination,  a  class  dis- 
crimination in  the  selection  of  jurors  is 
unjust  and  unreasonable. 

Ibid;  Virginia  v.  Rives  {Ex  parte  Vir- 
ginia)   100  U.  S.  313,  25  L.  ed.  667. 

The  commonwealth  of  Kentucky  has  not 
filed  a  reply  to  the  petition  for  removal, 
or  in  any  way  taken  issue  with  the  defend- 
ant as  to  any  of  the  allegations  thereof. 
Such  all^ations  must,  therefore,  be  accept- 
ed as  true  save  in  so  far  as  they  may  be 
contradicted  by  the  transcript  on  file  here- 
in. 

Dishon  V.  Cincinnati,  N.  0.  d  T.  P.  R.  Co. 
66  C.  C.  A.  345,  133  Fed.  471 ;  Whitten  v. 
Tomlinson,  160  U.  S.  231,  40  L.  ed.  406, 
16  Sup.  Ct.  Rep.  297. 

Messrs.  Frank  S.  Black  and  B.  0« 
Kinkead  also  submitted  the  cause  for  ap- 
pellee. 


Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

Powers,  the  accused,  was  indicted  in  the 
circuit  court  of  Franklin  county,  Kentucky, 
for  the  crime  of  having  been  an  accessory 
before  the  fact  to  the  murder  of  William 
Goebel,  who  was  assassinated  in  that  county 
on  the  30th  day  of  January,  1900.  The 
prosecution  was  removed  by  change  of  venue 
to  the  circuit  court  of  Scott  county.  In 
the  latter  court  the  accused  was  found  guilty 
and  his  punishment  fixed  by  the  jury  at 
confinement  in  the  state  penitentiary  for 
life.  Upon  appeal  *to  the  court  of  appeals [23] 
of  Kentucky  the  judgment  was  reversed 
and  a  new  trial  ordered.  110  Ky.  386, 
53  L.  R.  A.  245,  61  S.  W.  735.  At  the 
second  trial  the  verdict  was  guilty,  and  the 
punishment  was  again  fixed  at  confinement 
in  the  penitentiary  for  life.  Upon  appeal, 
that  judgment  was  reversed  and  a  new 
trial  ordered.  114  Ky.  239,  70  S.  W.  644, 
1050,  71  S.  W.  494.  A  third  trial  occurred, 
which  resulted  in  a  verdict  of  guilty,  with 
the  punishment  fixed  at  death.  This  judg- 
ment was  also  reversed  and  the  case  sent 
back  for  a  new  trial.  26  Ky.  L.  Rep.  1111, 
83  S.  W.  146. 

When  the  case  came  on  for  trial  the 
fourth  time  the  accused  tendered  and  offered 
to  file  in  the  state  court  his  petition  pray- 
ing, upon  grounds  therein  stated  (and 
which  appear  in  the  above  statement),  that 
the  prosecution  be  removed  for  trial   into 
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the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Kentucky.  But  the 
state  court  would  not  allow  the  petition 
to  be  filed.  Subsequently,  a  partial  tran- 
script of  the  record  was  filed  in  the  Federal 
court,  and  the  case  was  docketed  in  that 
court.  The  commonwealth  objected  to  the 
filing  of  the  transcript  from  the  state  court 
and  to  the  docketing  of  the  case  in  the 
Federal  court,  and  moved  to  vacate  the 
order  of  filing  and  docketing.  That  motion 
was  overruled. 

Thereupon  the  accused,  by  his  counsel, 
presented  to  the  Federal  court  an  appli- 
cation for  a  writ  of  habeas  corpus,  in  order 
that  he  might  be  discharged  from  the  cus- 
tody of  the  state  authorities.  For  the 
reasons  set  forth  in  the  opinion  of  that  coui  t 
the  application  was  granted  and  a  writ 
ordered  to  issue,  commanding  the  jailer 
of  Scott  coimty,  who  held  the  accused  in 
custody  for  the  state,  to  deliver  him  into  the 
custody  of  the  marshal  of  the  Federal 
court,  which  was  done,  that  officer  being 
directed  to  keep  the  accused  confined  in  the 
county  jail  of  Campbell  county,  Kentucky, 
until  the  further  order  of  the  Federal  court. 
139  Fed.  462.  From  that  order  the  com- 
monwealth of  Kentucky  bas  prosecuted  the 
above  appeal  (No.  393),  the  sole  ground  of 
such  appeal  being  that  the  Federal  court 
[24]  was  without  jurisdiction  to  make  the  *order 
allowing  the  writ  of  habeas  corpus  and 
taking  the  accused  from  the  custody  of  the 
state  authorities.  The  accused  has  moved 
to  dismiss  the  appeal  because  the  remedy 
of  the  commonwealth  was  by  a  writ  of 
mandamus. 

The  commonwealth  also  asked  leave  to  file 
a  petition  for  mandamus  to  compel  the 
Federal  court  to  remand  the  case  to  the 
state  court  and  to  restore  the  custody  of 
the  accused  to  the  state  authorities.  Leave 
to  file  was  granted  and  the  Federal  judge, 
having  made  his  return,  submitted  the  rule 
upon  the  record  of  the  case,  including  the 
opinion  filed  by  the  court  below  when  the 
writ  of  habeas  corpus  was  awarded  to  take 
the  accused  from  the  custody  of  the  state 
authorities.    This  is  case  No.  15,  Original. 

The  fundamental  question  to  be  deter- 
mined is  whether  the  removal  of  this  crim- 
inal prosecution  from  the  state  court  into 
the  Federal  court  was  authorized  by  any 
statute  of  the  United  States.  We  say,  by 
any  statute,  because  the  subordinate  judi- 
cial tribunals  of  the  United  States  can  ex- 
ercise only  such  jurisdiction,  civil  and  crim- 
inal, as  may  be  authorized  by  acts  of  Con- 
gress. Chief  Justice  Marshall,  speaking  for 
this  court,  has  said  that  "courts  which  origi. 
nate  in  the  common  law  possess  a  jurisdic- 
tion which  must  be  regulated  by  their  com- 
mon law,  until  some  statute  shall  change 
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their  established  principles;  but  oourts 
which  are  created  by  written  law,  and  wbo« 
j\irisdiction  is  defined  by  written  law,  can- 
not transcend  that  jurisdiction."  Ex  Pvi9 
Bollmctn,  4  Cranch,  75,  93,  2  L.  ed.  554, 
560;  United  States  v.  Hudson,  7  Craoch. 
32,  33,  3  L.  ed.  259,  260;  Cary  v.  Curtis,  3 
How.  236,  245,  11  L.  ed.  576,  581;  SPInHrt 
V.  Wood,  7  Cranch,  504,  606,  3  L.  ed.  420. 
421;  United  States  v.  Eckford  {United 
States  V.  Tillou)  6  Wall.  484,  488,  18  L. 
ed.  920,  921;  Sheldon  v.  SiU,  8  How.  441, 
449,  12  L.  ed.  1147^  1151;  Jones  v.  United 
States,  137  U.  S.  202,  211,  34  L.  ed.  691, 
695,  11  Sup.  Ct.  Rep.  80. 

The  adjudged  cases  make  it  dear  that 
whatever  the  nature  of  a  civil  suit  or  crim- 
inal proceeding  in  a  state  court,  it  cannot 
be  removed  into  a  Federal  court  unless 
warrant  therefor  be  found  in  some  act  of 
Congress. 

*We  are  now  to  enquire  whether  the  ease[tl 
was    removable    from    the   state   court,   in 
virtue  of  any  act  of  Congress. 

The  removal  of  this  prosecution  into  the 
Federal  court  was  rested  on  §§  641  and  642 
of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  pp.  520,  521),  which  aie  ss 
follows : 

"9  641.  When  any  ciril  suit  or  criminal 
prosecution  is  commenced  in  any  state 
court,  for  any  cause  whatsoever,  againrt 
any  person  who  is  denied  or  eannot  enforce 
in  the  judicial  tribunals  of  the  state,  or  m 
the  part  of  the  state  where  such  suit  or 
prosecution  is  pending,  any  right  seeurtd 
to  him  hy  any  law  providing  for  the  eqmal 
civil  rights  of  citizens  of  the  United  States^ 
or  of  cM  persons  within  the  jurisdiction  of 
the  United  States,  .  .  .  such  suit  or 
prosecution  may,  upon  the  petition  of  such 
defendant,  filed  in  said  state  court  at  any 
time  before  the  trial  or  final  hearing  of  the 
cause,  stating  the  facts  and  voified  by 
oath,  be  removed,  for  trial,  into  the  next 
circuit  court  to  be  held  in  the  district  where 
it  is  pending.  Upon  the  filing  of  such  pfti- 
tjon  all  further  proceedings  in  the  state 
courts  shall  cease  and  shall  not  be  resumed 
except  as  hereinafter  provided.  But  all 
bail  and  other  security  given  in  such  suit 
or  prosecution  shall  continue  in  like  foro» 
and  efi'ect  as  if  the  same  had  proceeded  to 
final  judgment  and  execution  in  the  state 
court. 

"§  642.  When  all  the  acts  necessary  for 
the  removal  of  any  suit  or  prosecution,  ss 
provided  in*  the  preceding  section,  hsve 
been  performed,  and  the  defendant  petition- 
ing for  such  removal  is  in  actual  custody  on 
process  issued  by  said  state  court,  it  shsH 
be  the  duty  of  the  clerk  of  said  drcvit 
court  to  issue  a  writ  of  habeas  oorpos  am 
ooueo,  and  of  the  marshal,  by  virtue  of 
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uid  writ,  to  take  the  body  of  the  defendant 
into  his  custody,  to  be  dealt  with  in  said 
drcoit  court  according  to  law  and  the 
orders  of  said  court,  or,  in  vacation,  of 
any  judge  thereof;  and  the  marshal  shall 
file  with  or  deliver  to  the  clerk  of  said 
fUte  court  a  duplicate  copy  of  said  writ." 
The  contention  of  the  commonwealth  is 
tliat  the  decisions  of  this  court  wholly  pre- 
clude the  suggestion  that  §  641  authorized 
the  removal  of  this  case  into  the  Federal 
court.  In  review  of  this  contention  we  must 
see  what  has  been  heretofore  decided. 
[26]  *Among  the  cases  to  which  our  attention 
has  been  called,  the  first  one,  in  point  of 
time,  involving  the  construction  of  §  641,  is 
Eg  parte  Wells,  3  Woods,  128,  132,  Fed. 
Cas.  No.  17,386,  determined  in  the  circuit 
court  of  the  United  States  for  the  district 
of  Louisiana,  Mr.  Justice  Bradley  presiding. 
The  accused  there  sought  to  remove  the 
prosecution  from  the  state  court,  upon  the 
ground,  among  others,  that  such  vindictive 
prejudice  existed  against  them  on  the  part 
of  the  lawmaking  and  law-administering 
authorities  of  the  state  that  they  would  be 
denied  their  rights  as  citizens  in  the  state 
court,  as  well  as  before  any  jury  that  might 
be  impaneled  therein  under  the  then-exist- 
ing jury  law  of  the  state;  consequently, 
they  would  not  be  able  to  enforce  their 
rights  in  said  court.  It  was  also  alleged 
that  the  state  court  and  its  officers  had 
so  manipulated  the  local  law  as  to  deprive 
the  acciued  of  an  impartial  jury,  and  that 
they  would  be  deprived  of  the  full  and  equal 
benefit  of  the  laws  and  proceedings  for  the 
security  of  their  persons.  The  court,  hav- 
ing found  that  there  was  nothing  in  the 
Constitution  or  laws  of  the  state  that  was 
hostile  to  the  equal  rights  of  the  accused, 
in  any  particular,  said:  "The  allegations 
with  regard  to  the  manipulation  of  the  law 
in  such  manner  as  to  secure  a  jury  inimical 
to  the  petitioners,  and  with  regard  to  the 
existence  of  a  general  prejudice  against 
them  in  the  minds  of  the  court,  the  jurors, 
the  officials,  and  the  people,  are  not  within 
the  purview  of  the  statute  authorizing  a 
removal.  The  14th  Amendment  to  the  Con- 
stitution, which  guarantees  the  equal  bene- 
fit of  the  laws,  on  which  the  present  appli- 
cation is  based,  only  prohibits  state  legis- 
lation violative  of  said  right;  it  is  not 
directed  against  individual  infringements 
thereof.  The  civil  rights  bill  of  1866  was 
broader  in  its  scope,  imdertaking  to  vindi- 
cate those  rights  against  individual  ag- 
gression; but,  still,  only  when  committed 
under  color  of  some  *law,  statute,  ordinance, 
regulation,  or  custom.'  [14  Stat,  at  L.  27, 
chap.  31,  §  1.1  And  when  that  provision 
in  this  law,  which  is  transferred  to  9  641 
of  the  Revised  Statutes,  gave  the  right  to 
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remove  to  the  United  States  courts  a  cause 
commenced  in  a  state  court,  against  a  per- 
son who  is  denied  or  cannot  enforce  any 
♦of  the  rights  secured  by  the  act,  it  had[27] 
reference  to  a  denial  of  those  rights  or 
impediments  to  their  enforcement,  arising 
from  some  state  law,  statute,  regulation, 
or  custom.  It  is  only  when  some  such  hos- 
tile state  legislation  can  be  shown  to  exist, 
interfering  with  the  party's  right  of  defense, 
that  he  can  have  his  cause  removed  to  the 
Federal  court." 

In  Strauder  v.  West  Virginia,  100  U.  S. 
303,  309,  312,  25  L.  ed.  664,  666,  667,  which 
was  an  indictment  in  a  court  of  West  Vir- 
ginia against  a  person  of  the  African  race 
for  the  crime  of  murder,  the  accused,  before 
the  trial  commenced,  presented  his  petition 
for  the  removal  of  the  case  into  the  United 
States  court  upon  the  ground  that  the  laws 
of  the  state,  in  relation  to  both  grand  and 
petit  juries,  discriminated  against  colored 
citizens,  because  of  their  race,  in  violation 
of  the  Constitution  and  the  laws  of  the 
United  States.  The  petition  for  removal 
was  denied,  and  the  accused  was  forced  to  a 
trial  in  the  state  court,  found  guilty,  and 
sentenced.  That  judgment  was  affirmed 
by  the  supreme  court  of  appeals  of  the  state, 
and  the  case  was  brought  here  upon  writ  of 
error.  This  court  held  the  state  statute  to 
be  unconstitutional,  as  making  an  illegal 
discrimination  against  negroes,  because  of 
their  race.  After  referring  to  what  was 
said  in  United  States  v.  Reese,  92  U.  S.  214, 
23  L.  ed.  563,  to  the  effect  that  rights  and 
immunities  created  by  or  dependent  upon  the 
Constitution  of  the  United  States  can  be 
protected  by  Congress,  and  that  the  form 
and  manner  of  the  protection  may  be  such  • 
as  Congress,  in  the  legitimate  exercise  of  its 
legislative  discretion,  shall  provide,  the  court 
said :  "There  is  express  authority  to  protect 
the  rights  and  immunities  referred  to  in  the 
14th  Amendment,  and  to  enforce  observance 
of  them  by  appropriate  congressional  legisla-' 
tion.  And  one  very  efficient  and  appropri- 
ate mode  of  extending  such  protection  and 
securing  to  a  party  the  enjoyment  of  the 
right  or  immunity  is  a  law  providing  for 
the  removal  of  his  case  from  a  state  court, 
in  which  the  right  is  denied  by  the  state 
law,  into  a  Federal  court,  where  it  will  be 
upheld.  This  is  an  ordinary  mode  of  pro- 
tecting rights  and  immunities  conferred  by 
the  Federal  Constitution  and  laws.  Sec- 
tion 641  is  'such  a  provision."  Adverting[28] 
to  the  act  from  which  §§  1977  and  1978  ot 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  pp.  1259-1262)  were  taken,  the  court 
further  said:  "This  act  puts  in  the  form  of 
a  statute  what  had  been  substantially  or- 
dained by  the  constitutional  amendment. 
It  was  a  step  towards  enforcing  the  coti- 
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stitutional  provisions.  Section  641  was  an 
advanced  step,  fully  warranted,  we  think, 
by  the  5th  section  of  the  14th  Amendment." 
Observe  that  this  was  the  case  of  a  state 
statute  held  to  prevent  the  enforcement  in 
the  judicial  tribunals  of  the  state  of  rights 
secured  to  the  accused  by  the  (institution 
of  the  United  Statesr.  Upon  that  point  this 
court  said:  **That  the  petition  of  the  plain- 
tiflf  in  error,  filed  by  him  in  the  state 
court  before  the  trial  of  his  case,  made  a 
case  for  removal  into  the  Federal  cir- 
cuit court,  under  §  641,  is  very  plain,  if,  by 
the  constitutional  amendment  and  §  1977  of 
the  Revised  Statutes,  he  was  entitled  to  im- 
munity from  discrimination  against  him  in 
the  selection  of  jurors,  because  of  their 
color,  as  we  have  endeavored  to  show  that 
he  was.  It  set  forth  sufficient  facts  to  ex- 
hibit a  denial  of  that  immunity,  and  a 
denial  by  the  statute  law  of  the  state. 
There  was  error,  therefore,  in  proceeding  to 
the  trial  of  the  indictment  against  him  after 
his  petition  was  filed,  as  also  in  overruling 
his  challenge  to  the  array  of  the  jury,  and 
in  refusing  to  quash  the  panel." 

In  Virginia  v.  Rives  {Ex  parte  Virginia), 
100  U.  S.  313,  321,  25  L.  ed.  667,  670,  which 
was  an  indictment  in  a  court  of  Vir- 
ginia against  colored  persons  charged  with 
the  crime  of  murder,  the  accused  moved 
that  the  venire,  which  was  composed  entire- 
ly of  white  men,  should  be  modified  so  as  to 
allow  one  third  of  the  jury  to  be  composed 
of  colored  men.  That  motion  was  overruled. 
Thereupon  the  defendants,  before  the  trial, 
sought  by  petition  to  have  the  prosecution 
removed  into  the  Federal  court,  upon  the 
ground  that  the  right  secured  to  them  by 
the  act  of  Congress  providing  for  the  equal 
civil  rights  of  all  citizens  of  the  United 
States  was  denied  to  them  in  the  judicial 
tribunals  of  the  county  in  which  the  prosecu- 
tion was  pending;  also,  upon  the  ground 
that  the  grand  jury  finding  the  indictment 
had  been  organized  in  discrimination 
[29] against  the  'colored  race  because  of  their 
race.  The  application  to  remove  the  case 
was  denied,  and  the  defendants  were  tried 
in  the  state  court  and  convicted.  The 
case  at  that  stage  of  the  trial  was 
docketed,  at  the  motion  of  the  accused, 
in  the  Federal  court,  and,  upon  writ  of 
habeas  corpus  sued  out  from  that  court, 
they  were  taken  from  the  custody  of  the 
state,  and  placed  in  the  custody  of  the 
United  States  marshal.  The  common- 
wealth of  Virginia  obtained  from  this  court 
a  rule  against  the  judge  of  the  Federal  court 
to  show  cause  why  the  accused  should  not  be 
redelivered  to  the  authorities  of  the  state,  to 
be  dealt  with  according  to  the  laws  of  that 
commonwealth.  The  judge  made  his  re- 
turn to  the  rule,  averring  that  the  indict- 
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ments  were  removed  into  the  Federal  eoort 
by  virtue  of  §  641  of  the  Revised  SUtato. 
It  is  important  to  notice  that  there  was  bo 
claim  in  that  case  that  either  the  Constitu- 
tion or  laws  of  Virginia  denied  the  dvil 
rights  of  colored  people,  or  stood  in  the  way 
of  their  enforcing  the  equal  protection  of 
the  laws.  The  law,  this  court  said,  made 
no  discrimination  against  them  because  of 
their  color,  nor  any  discrimination  at  aH. 
And  further,  referring  to  the  officer  charged 
with  the  duty  of  selecting  jurors,  this  court 
said:  "He  made  himself  liable  to  pimisli- 
ment  at  the  instance  of  the  state  and  uBder 
the  laws  of  the  United  States.  In  one  sense, 
indeed,  his  act  was  the  act  of  the  state,  and 
was  prohibited  by  the  constitutional  amend- 
ment. But,  inasmuch  cm  it  toas  a  erimimal 
misuse  of  the  state  law,  it  cannot  be  taid 
to  have  been  such  a  'denial  or  disability 
to  enforce  in  the  judicial  tribunals  of  the 
state,'  the  rights  of  colored  men,  as  is  com- 
templated  by  the  removal  act.  f  641. 
It  is  to  be  observed  that  act  gives 
the  right  of  removal  only  to  a  per- 
son 'who  is  denied,  or  cannot  enforce,  in 
the  judicial  tribunals  of  the  state,  his  eqnal 
civil  rights.'  And  this  is  to  appear  before 
trial.  When  a  statute  of  the  state  denies 
his  right,  or  interposes  a  bar  to  his  enfor 
cing  it,  in  the  judicial  tribunals,  ths  pre- 
sumption is  fair  that  they  will  be  controlled 
by  lit  in  their  decisions ;  and  in  such  a  cue 
a  defendant  may  affirm  on  oath  what  is 
necessary  for  a  removal.  Such  a  east  i* 
clearly  within  the  provisions  of  I  641. 
But  *when  a  subordinate  officer  of  the  8tate.[Si 
in  violation  of  state  law,  undertakes  to  de- 
prive an  accused  party  of  a  right  which 
the  statute  law  accords  to  him,  as  in  the 
case  at  bar,  it  can  hardly  be  said  that  he  ii 
denied,  or  cannot  enforce,  'in  the  jndidal 
tribunals  of  the  state'  the  rights  which  be- 
long to  him.  In  such  a  case  it  ought  to  bt 
presumed  the  court  will  redress  the  wrong. 
If  the  accused  is  deprived  of  the  right,  ths 
final  and  practical  denial  will  be  in  the  judi- 
cial tribunal  which  tries  the  case,  after  tht 
trial  has  commenced.  If,  as  in  this  case,  the 
subordinate  officer,  whose  duty  it  it  to 
select  jurors,  fails  to  discharge  thit 
duty  in  the  true  spirit  of  the  law; 
if  he  excludes  all  colored  men  solely 
because  they  are  colored;  or  if  the  therilf 
to  whom  a  venire  is  given,  composed  of  botk 
white  and  colored  citizens,  neglects  to  sun- 
mon  the  colored  jurors  only  because  thtj 
are  colored;  or  if  a  clerk  whose  duty  it  is 
to  take  the  twelve  names  from  the  box  re- 
jects all  the  colored  jurors  for  the  same  rss- 
son, — it  can  with  no  propriety  be  said  tkt 
defendant's  right  is  denied  by  the  state,  sad 
cannot  be  enforced  in  the  judicial  triboaals. 
The  court  will  correct  the  wrong,  will  qnssk 
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the  indictment  or/ihe  panel,  or,  if  not,  the 
error  will  be  corrected  in  a  superior  court. 
We  cannot  think  such  cases  are  within  the 
prwisions  of  {  641.  Denials  of  equal  rights 
in  the  action  of  the  judicial  tribunals  of  the 
ttate  are  left  to  the  revisory  powers  of  this 
court:* 

The  question  as  to  the  scope  of  §  641  of 
the  Revised  Statute  again  arose  in  the  sub- 
sequent cases  of  Neal  v.  Delaware,  103  U.  S. 
370,  386,  26  L.  ed.  567,  670;  Bush  v.  Ken- 
tucky, 107  U.  S.  110,  116,  27  L.  ed.  354,  356, 
1  Sup.  Ct.  Rep.  625;  Qihson  y.  Mississippi, 
162  U.  S.  565,  581,  684,  40  L.  ed.  1075,  1078, 
1079, 16  Sup.  Gt.  Rep.  904,  and  Smithy,  Mis- 
tissippi,  162  U.  S.  592,  600,  40  L.  ed.  1082, 
1085, 16  Sup.  Gt.  Rep.  900.  In  each  of  these 
eases  it  was  distinctly  adjudged,  in  har- 
mony with  previous  cases,  that  the  words  in 
{  641 — ^"who  is  denied  or  cannot  enforce  in 
ilie  judicial  tribunals  of  the  state,  or  in 
the  part  of  the  state  where  such  suit  or 
prosecution  is  pending,  any  right  secured 
to  him  by  any  law  providing  for  the  equal 
ciTil  rights  of  citizens  of  the  United  States, 
or  of  all  persons  within  the  jurisdiction  of 
the  United  States"— did  not  give  the  right 
ll]of  removal,  unless  *the  Constitution  or  the 
laws  of  the  state  in  which  the  criminal  pros- 
ecution was  pending  denied  or  prevented  the 
enforcement  in  the  judicial  tribunals  of  such 
state  of  the  equal  rights  of  the  accused  as  se- 
cured by  any  law  of  the  United  States.  Those 
cases,  as  did  the  prior  ones,  expressly  held 
that  there  was  no  right  of  removal  under 
I  641,  where  the  alleged  discrimination 
against  the  accused,  in  respect  of  his  equal 
ri^ts,  was  due  to  the  illegal  or  corrupt  acts 
of  administrative  officers,  unauthorized  by 
the  Constitution  or  laws  of  the  state,  as 
interpreted  by  its  highest  court.  For  wrongs 
of  that  character  the  remedy,  it  was  held, 
is  in  the  state  court,  and  ultimately  in  the 
power  of  this  court,  upon  writ  of  error,  to 
protect  any  right  secured  or  granted  to  an 
accused  by  the  Constitution  or  laws  of  the 
United  States,  and  which  has  been  denied 
to  him  in  the  highest  court  of  the  state  in 
which  the  decision,  in  respect  of  that  right, 
could  be  had. 

In  Gibson  v.  Mississippi,  supra,  the  words 
of  this  court  as  to  the  scope  of  S  641  were 
Terr  emphatic.  In  that  case  there  was  a 
wmviction  in  a  state  court  of  a  negro  for 
the  crime  of  murder,  and  in  which  one  of 
the  questions,  upon. writ  of  error  to  the 
highest  court  of  that  state,  was  as  to  the  ac- 
tion of  ihe  trial  court  in  denying  a  petition 
for  the  removal  of  the  prosecution  to  the 
Federal  court.  This  court  said:  "When 
the  Constitution  an<t  laws  of  a  state,  as  in- 
terpreted by  its  highest  judicial  tribunal, 
<^  not  stand  in  the  way  of  the  enforce- 
Bwnt  of  rights  seeored  equally  to  all  citizens 
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of  the  United  States,  the  possibility  that 
during  the  trial  of  a  particular  case  the 
state  court  may  not  respect  and  enforce  the 
right  to  the  equal  protection  of  the  laws 
constitutes  no  ground,  under  the  statute, 
for  removing  the  prosecution  into  the  cir- 
cuit court  of  the  United  States  in  advance 
of  a  trial.  We  may  repeat  here  what  was 
said  in  Neal  v.  Delaware,  namely,  that  in 
thus  construing  the  statute  'we  do  not  with- 
hold from  a  party  claiming  that  he  is  de- 
nied, or  cannot  enforce  in  the  judicial  tri- 
bunals of  the  state,  his  constitutional  equal- 
ity of  civil  rights,  all  opportunity  of  appeal- 
ing to  the  courts  of  the  United  States  for 
redress  *of  his  wrongs.  For  if  not  entitled,  [32] 
imder  the  statute,  to  the  removal  of  the 
suit  or  prosecution,  he  may,  when  denied,  in 
the  subsequent  proceedings  of  the  state 
court,  or  in  the  execution  of  its  judgment, 
any  right,  privilege,  or  immunity  given  or 
secured  to  him  by  the  Constitution  or  laws 
of  the  United  States,  bring  the  case  here 
for  review.'  .  .  .  We  therefore  held  in 
Neal  V.  Delaware  that  Congress  had  not  au- 
thorized a  removal  of  the  prosecution  from 
the  state  court,  where  jury  commissioners 
or  other  subordinate  officers  had,  without 
authority  derived  from  the  Constitution  and 
laws  of  the  state,  excluded  colored  citizens 
from  juries  because  of  their  rac^."  Again: 
"The  application  was  to  remove  the  prosecu- 
tion from  the  state  court,  and  a  removal, 
as  we  have  seen,  could  not  be  ordered  upon 
the  ground  simply  that  citizens  of  African 
descent  had  been  improperly  excluded,  be- 
cause of  their  race,  and  without  the  sanc- 
tion of  the  Constitution  and  laws  of  the 
state,  from  service  on  previous  grand  juries, 
or  from  service  on  the  particular  grand 
jury  that  returned  the  indictment  against 
the  accused.  We  do  not  overlook  in  this 
connection  the  fact  that  the  petition  for 
the  removal  of  the  cause  into  the  Federal 
court  alleged  that  the  accused,  by  reason  of 
the  great  prejudice  against  him  on  account 
of  his  color,  could  not  secure  a  fair  and  im- 
partial trial  in  the  county,  and  that  he 
prayed  an  opportunity  to  subpoena  witnesses 
to  prove  that  fact.  Such  evidence,  if  it  had 
been  introduced,  and  however  cogent,  could 
not,  as  already  shown,  have  entitled  the  ac- 
cused to  the  removal  sought;  for  the  alleged 
existence  of  race  prejudice  interfering  with 
a  fair  trial  was  not  to  be  attributed  to  the 
Constitution  and  laws  of  the  state.  It  was 
incumbent  upon  the  state  court  to  see  to  it 
that  the  accused  had  a  fair  and  impartial 
trial,  and  to  set  aside  any  verdict  of  gr^ilty 
based  on  prejudice  of  race." 

The  cases  to  which  we  have  adverted  had 
reference,  it  is  true,  to  alleged  discrimina- 
tions against  negroes  because  of  their  race. 
But  the  rules  announced  in  them  equally 
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apply  where  the  accused  is  of  the  white  race. 
Section  641,  as  well  as  the  14th  Amend- 
ment of  the  Constitution,  is  for  the  benefit 

[88] of  all  *of  every  race  whose  cases  are  em- 
braced by  its  provisions,  and  not  alone  for 
the  benefit  of  the  African  race. 

We  have  not  overlooked  the  suggestion, 
earnestly  pressed  upon  our  attention,  that 
it  is  impossible  for  the  accused  to  obtain  a 
fair  trial  in  the  locality  where  the  prosecu- 
tion is  pending.  Indeed,  th^  suggestion  is, 
in  effect,  that  there  was  a  deliberate  pur- 
pose on  the  part  of  those  charged  with  the 
administration  of  justice  in  that  locality  to 
take  his  life,  under  the  forms  of  law,  even  if 
the  facts  did  not  establish  his  guilt  of  the 
crime  charged.  It  is  true  that,  looking  alone 
at  the  petition  for  removal,  the  trials  of 
the  accused  disclose  such  .misconduct  on  the 
part  of  administrative  officers  connected 
with  those  trials  as  may  well  shock  all  who 
love  justice  and  recognize  the  right  of  every 
human  being,  accused  of  crime,  to  be  tried 
according  to  law.  The  case,  as  made  by 
the  record,  it  must  be  conceded,  tends  to 
show,  if  it  does  not  justify  the  belief,  that 
administrative  officers  having  connection 
with  the  trial  of  the  accused  had  it  in 
mind,  at  each  trial,  to  exclude  from  the 
jury,  so  far  as  it  was  possible  to  do  so, 
every  person,  however  competent,  who  be- 
longed to  -the  same  political  party  as  the 
accused.  In  his  separate  opinion,  in  26 
Ky.  L.  Rep.  1111,  1117,  83  S.  W.  146,  149, 
Judge  Barker,  of  the  court  of  appeals  of 
Kentucky,  referring  to  the  third  trial  of 
the  accused,  said:  "It  is  clear  that  the 
trial  judge  was  of  opinion  that  it  was  not 
an  offense  against  the  14th  Amendment  or  a 
denial  of  the  equal  protection  of  the  laws  to 
the  defendant  to  exclude  Republicans  [the 
accused  being  a  Republican  in  politics]  from 
the  jury,  solely  because  they  were  Republi- 
cans, provided  the  selected  Democrats  [the 
deceased  Goebel  being  a  Democrat  in  poli- 
tics] were  possessed  of  the  statutory  quali- 
fications required  for  jury  service." 

It  is  appropriate  here  to  recall  that  the 
circuit  court,  referring  to  the  petition  for 
removal,  said:  "The  commonwealth  of 
Kentucky  has  not  filed  a  reply  to  said  peti- 
tion for  removal,  or  in  any  way  taken  issue 
with  the  defendant  as  to  any  of  the  allega- 
tions thereof.  Said  allegations  must,  there- 
fore, be  accepted  as  true,  save  in  so  far  as 
they  may  be  contradicted  by  the  transcript 

[84]  •on  file  herein.  In  the  case  of  Dishon  v.  Cin- 
cifinaH,  N.  0.  d  T.  P.  R.  Co.  66  C.  C.  A.  345, 
133  Fed.  471,  Judge  Richards,  in  discussing 
the  affirmative  allegations  of  a  petition  for 
removal  in  a  civil  suit  under  the  jurisdic- 
tional acts  of  1887,  1888  (24  Stat,  at  L. 
552,  chap.  373,  26  Stat,  at  L.  433,  chap.  866, 
U.  S.  Comp.  Stat.  1901,  p.  5U8),  said:  *if 
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these  averments  were  not  true,  the  plaiBtifr 
should    have    denied    them,    ajid    an   kne 
would  then  have  been  made  for  the  ooort  be- 
low to  try  and  determine.    No 
filed;  no  issue  in  any  other  way 
The  plaintiff  contented  himself  with  leak- 
ing a  motion  to  remand,  and  which  only 
raised  a  l^gal  question,  namely,  whether, 
upon  the  facts  stated  in  the  petition  for  re- 
moval, taken  in  connection  with  the  record, 
a  case  for  removal  was  made  out.'   In  the  case 
of  Whitten  v.  Tomlinsan,  160  U.  S.  231,  40 
L.    ed.    406,    16    Sup.    Ct.   'Rep,   297,   Jus- 
tice Gray,  in  referring  to  a  petition  for  a 
writ  of  habeas  corpus,  under  §{  751-755, 
U.  S.  Rev.  SUt   (U.  S.  Comp.  SUt.  1901, 
pp.  592,  593),  said:     In  a  petition  for  a 
writ  of  habeas  corpus,  verified  by  oath  of 
the  petitioner,  as  required  by  U.  8.  Bffr. 
Stat.   §   754,   U.   S.   Comp.   Stat   1901,  p. 
593,  facts  duly  alleged  may  be  taken  to  be 
true,  unless  denied  by  the  return,  or  con- 
trolled by  other  evidence.     But  no  allciga- 
tion  of  fact  in  the  petition  can  be  mmamei 
to  be  admitted,  unless  distinct  and  unam- 
biguous.'    The  allegations  of  the  petitioa 
for  removal  are  not  borne  out  by  the  tran- 
script in  all  their  detail.    They  are,  how- 
ever, borne  out  to  a  substantial  degree,  aad 
are  not  contradicted  in  any  substantial  par- 
ticular.    It  establishes  Uie  diseriminatioa 
complained  of  in  the  selection  of  the  jnron 
by  the  subordinate  officers  having  to  do  there- 
with on  the  second  and  third  trials,  and 
that  on  both  trials  the  Scott  drcuit  etwrt 
held  that  euch  discrimination  was  not  il- 
legal and  the  defendant  had  no  right  to 
complain  thereof,  it  not  being  claimed  thst 
the    jurors    selected    did   not    posseH   the 
statutory   qualifications.     As   to  the   first 
trial,  all  that  the  transcript  shows  is  ihaX 
it  was  one  of  the  grounds  of  defeBdaBt*! 
motion  for  new  trial  that  the  drcuit  judft. 
after  the  regular  panel  was  exhausted*  ksd 
refused  to  draw  from  the  wheel  the  naiiM» 
of  the  jurors  placed  there  in  the  fall  of 
1899,  before  any  motive  for  diseriminatioa 
had    arisen,    concerning   which    Judge   Dn 
Relle  had  this  to  say  in  the  opinion  de- 
livered by  him  on  behalf  of  the  msjoritr 
of  the  court  of  appeals  *on  the  first  appeal. I ^ 
^In  the  grounds  relied  on   in  the  motios 
for  new  trial  it  is  stated  that  the  court 
overruled  the  motion  of  appellant,  after  tb# 
regular  panel  was  exhausted,  to  draw  tbt 
remaining  names  necessary  to  complete  tbt 
jury  from  the  jury  wheel.    It  is  to  be  rt- 
gretted  that,  in  a  case  concerning  whidi  f> 
much  feeling  existed,  the  simple  and  es»7 
mode  was  not  adopted,  which  would  hart 
put    beyond    cavil     the    question    of    the 
accused  having  a  trial  by  jury  impartially 
selected.     This  will  doubtless  be  done  upoa 
the  succeeding  triaL*" 
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Taking,  then,  the  facta  to  be  as  repre- 
•eoted   in    the   petition   for   removal,    still 
the  remedy  of  the  accused  was  not  to  have 
prosecution  removed  into  the  Federal  court, 
t^t  court   not  being   authprized    to   take 
eognizanoe     of     the     case     upon     removal 
from  the -state  court.     It  is  not  contended, 
AS  it  could  not  be,  that  the  Constitution 
ud  laws  of  Kentucky  deny  to  the  accused 
toy  rights  secured  to  him  by  the  Consti- 
tution of  the  United  States  or  by  any  act 
of  Congress.     Such   being  the   case,   it   is 
impossible,  in  view  of  prior  adjudications, 
to  bold  that   this  prosecution  was   remov- 
able into  the  circuit  court  of  the  United 
States  by  virtue  of  $   641  of  the  Revised 
Statutes.    Such  a  case  as  the  one  before  us 
has  not  been  provided   for  by  any  act  of 
Congress;    that  is,  a  circuit  court  of  the 
United  States  has  not  been  authorized  to 
take  cognizance  of  a  criminal  prosecution 
eoounenced  in  a  state  court  for  an  alleged 
crime  against  the  state,  where  the  Consti- 
tution and  laws  of  such  state  do  not  per- 
mit discrimination  against  the  accused  in 
respect  of  such  rights  as  are  specified  in 
the  first  clause  of  §  641.    This  court,  while 
sustaining   the   subordinate   courts   of   the 
United  States  in  the  exercise  of  such  ju- 
risdiction  as   has  been   lawfully   conferred 
Dpon  them,  must  see  to  it  that  they  do  not 
usurp  authority  not  affirmatively  given  to 
them  by  acts  of  Congress.     In  Mansfield  C. 
d  L.    M.    R.    Co.    V.    Stoan,    111    U.    S. 
379,    382,    28    L.    ed.    462,    463,    4    Sup. 
Ct  Rep.  510,  511,  we  said  that  "the  rule, 
^ringing  from  the  nature  and   limits   of 
the  judicial   power  of  the  United   States, 
is  inflexible  and   without  exception,  which 
requires  this  court,  of  its  own  motion,  to 
<ienv  its  own  jurisdiction,  and,  in  the  ex- 
•]ercise  of  its  appellate  power,  that  of  •all 
other  ootirts  of  the  United  States,   in  all 
cases    where    such    jurisdiction    does    not 
affinnatively  appear  in  the  record  on  which, 
in  the  exercise  of  that  power,  it  is  called 
to  act    On  every  writ  of  error  or  appeal 
the  first  and  fundamental  question  is  that 
of  jurisdiction, — first,   of   this   court,   and 
then  of  the  court  from  which  the  record 
iomes.    This   question   the  court   is  bound 
to  ask  and  answer  for  itself,  even  when  not 
»»therwise  suggested,   and    without   respect 
to  the  relation  of  the  parties  to  it."    This 
principle  has  been  again  and  again   reaf- 
finned.    Oreat  Southern  Fire  Proof  Hotel 
Co.  V.  Jones,    177    U.    S.   449,   453,   44   L. 
ed.  842,  843,  20  Sup.  Ct.  Rep.  690,  and  au- 
thorities there  cited. 

^ow,  it  affirmatively  appears  of  record 
tbat  the  circuit  court  has  taken  juris- 
<iiction  of  this  case  on  removal  from  the 
•tate  court,  when,  as  we  hold,  no  act  of 
(Congress  authorized  it  do  so.  We  cannot, 
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in  fidelity  to  the  law,  as  declared  in  former 
cases,  overlook  this  defect  of  jurisdiction 
in  the  court  below  or  fail  to  express  our 
inability  to  concur  in  the  views  of  the 
learned  court  below  upon  this  point. 

The  circuit  court  said:  ''I,  therefore, 
conclude  that  the  prior  action  of  the  Scott 
circuit  court  denying  the  defendant  the 
equal  protection  of  the  laws  is  a  real  hin- 
drance and  obstacle  to  his  asserting  his 
right  thereto  in  a  future  trial  therein, — 
just  as  real  as  an  unconstitutional  statute 
would  be, — and  that  the  defendant  is 
denied  the  equal  protection  of  the  laws  in 
said  court,  within  the  meaning  of  said  sec- 
tion, and  entitled  to  a  removal  on  account 
thereof.  He  is  denied  in  said  court  the 
equal  protection  of  the  laws  because  he 
lias  been  denied^  and  such  denial  has  never 
been  set  aside,  but  remains  in  full  foice 
and  effect.  .  .  .  By  an  'inability  to  en- 
force in  the  judicial  tribunals  of  the  state' 
is  meant,  as  I  construe  the  statute,  any 
judicial  tribunal  of  the  state  that  may  have 
jurisdiction  of  the  prosecution."  This  view 
is  met  by  what  has  been  said  in  former 
eases,  namely,  that  the  words  in  §  041 — 
"who  is  denied  or  cannot  enforce  in  the 
judicial  tribunals  of  the  state" — have  no 
application  to  any  case  where  the  ri;jhts 
secured  to  an  accused  "by  any  law  provid- 
ing for  the  equal  civil  rights  of  citizens 
of  the  United  States,  'or  of  all  persons  with- [37] 
in  the  jurisdiction  of  the  United  States," 
are  recognized  or  are  not  denied  by  the 
Constitution  or  laws  of  the  state  in  which 
the  prosecution  is  pending. 

Under  this  holding,  the  accused  is  not 
deprived  of  opportunity  to  have  his  rights, 
of  whatever  nature,  which  are  secured 
or  guaranteed  to  him  by  the  Constitution 
or  laws  of  the  United  States,  fully  protected 
by  a  Federal  court.  But,  it  is  said  that 
the  action  of  the  trial  court  in  refusing 
to  quash  the  indictment  or  the  panel  of 
petit  jurors,  although  the  motion  to  quash 
was  based  on  Federal  grounds,  cannot, 
under  the  laws  of  Kentucky,  be  reviewed  by 
the  court  of  appeals,  the  highest  court  of 
that  commonwealth.  If  such  be  the 
law  of  Kentucky,  as  declared  by  the 
statutes  and  by  the  court  of  appeals 
of  that  commonwealth,  then,  after  the  case 
is  disposed  of  in  that  court  by  final  judg- 
ment, in  respect  of  the  matters  of  which, 
under  the  local  law,  it  may  take  cognizance, 
a  writ  of  error  can  run  from  this  court 
to  the  trial  court  as  the  highest  court  of 
Kentucky  in  which  a  decision  of  the  Fed- 
eral question  could  he  had;  and  this  court 
in  that  event,  upon  writ  of  error,  reviewing 
the  final  judgment  of  the  trial  court, 
can  exercise  such  jurisdiction  in  the 
case     as    may   be     necessary     to     vindi- 

640 


37-39 


Supreme  Court  or  the  United  States. 


cate  any  right,  privilege,  or  immunity 
specially  set  up  or  claimed  under  the  Con- 
stitution and  laws  of  the  United  States, 
and  in  respect' of  which  the  decision  of  the 
trial  court  is  made  final  by  the  local  law; 
that  is,  it  may  re-examine  the  final  judg- 
ment of  the  trial  court  so  far  as  it  involved 
and  denied  the  Federal  right,  privilege, 
or  immunity  asserted.  This  must  be  so, 
else  it  will  be  in  the  power  of  a  state 
im  so  regulate  the  jurisdiction  of  its  courts 
as  to  prevent  this  court  from  protecting 
rights  secured  by  the  Constitution,  and 
improperly  denied  in  a  subordinate  state 
court,  although  specially  set  up  and 
claimed.  What  we  have  said  is  clear  from 
S  709  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  575),  which  declares  that 
"a  final  judgment  or  decree  in  any  suit 
in  the  highest  court  of  a  state,  in  which  a 
decision  in  the  suit  could  be  had,  .  .  . 
where  any  title,  right,  privil^e,  or  im- 
munity is  claimed  under  the  Constitution, 
.  .  .  and  the  decision  is  against  the 
[38]  title,  right)  privilege,  or  immunity  •specially 
set  up  or  claimed,  by  either  party,  under 
such  Constitution,  .  .  .  may  be  re-ex- 
amined and  reversed  or  affirmed  in  the 
Supreme  Court  upon  a  writ  of  error.** 
Looking  at  the  object  of  that  section  it 
must  be  held  that  this  court  has  juris- 
diction, upon  writ  of  error,  to  re-examine 
the  final  judgment  of  a  subordinate  state 
court  denying  a  Federal  right,  specially  set 
up  or  claimed,  if,  under  the  local  law,  that 
court  is  the  highest  court  of  the  state 
entitled  to  pass  upon  such  claim  of  Federal 
right.  The  great  case  of  Cohen  v.  Vir- 
yinta,  6  Wheat.  264,  5  L.  ed.  257,  which 
was  a  criminal  prosecution  for  a  misde- 
meanor, was  brought  to  this  court,  upon 
writ  of  error,  from  the  quarterly  session 
court  for  the  borough  of  Norfolk,  Virginia, 
and  onr  jurisdiction  was  sustained  upon 
the  ground  that  such  court  was  the  highest 
court  of  the  state  in  which,  under  the  laws 
of  Virginia,  that  case  was  cognizable.  In 
Downham  v.  Alewandria,  9  Wall.  659,  19 
L.  ed.  807,  which  was  a  suit  for  taxes  against 
a  dealer  in  liquors,  the  court  said:  '"The 
legislature,  then,  having  thought  fit  to 
make  the  judgment  of  the  district  court 
in  this  case  final  and  without  appeal,  that 
court  is,  for  this  case,  the  highest  court  in 
which  the  decision  could  be  made;  and 
the  writ  of  error  is,  therefore,  warranted 
by  the  act  of  Congress,  and  regular."  In 
Gregory  v.  McVeigh,  23  Wall.  294,  306,  23  L. 
ed.  166,  157,  which  was  a  writ  of  error  to 
the  corporation  court  of  Alexandria,  Vir- 
ginia, and  in  which  there  was  a  motion 
to  dismiss  for  want  of  juripdiction,  this 
court,  said :  "The  court  of  appeals  is  the  | 
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highest  court  in  tho  state  of  Vi  irinia. 
If  a  decision  of  a  suit  could  be  had  in  that 
court,  we  must  wait  for  such  a  dedMoa 
before  we  can  take  jurisdiction,  and  then 
can  only  examine  the  judgment  of  tha£ 
court.  If,  however,  the  suit  is  one  of  whidi 
that  court  cannot  take  jurisdiction,  we  mii 
re-examine  the  judgment  of  the  kighest 
court  which,  under  the  'laws  of  th«  «Ut& 
could  decide  it.  .  .  .  We  think,  there- 
fore, that  the  judgment  of  the  corporatica 
court  of  the  city  of  Alexandria  b  tbt 
judgment  of  the  highest  court  of  the 
state  in  which  a  decision  of  tbe  «uit 
could  be  had,  and  that  we  may  re- 
examine it  upon  error."  In  Bergemmm* 
y.  Backer,  157  U.  S.  655,  659,  39  U  ad 
845,  848,  15  Sup.  Ct.  Rep.  727,  728,  a  crmi 
nal  prosecution  for  murder  *in  a  subordinatr 
court  of  New  Jersey,  this  court  said:  "It 
the  proceedings  in  the  court  of  oyer  aad 
terminer  could  not,  under  the  Laws  oi 
New  Jersey,  be  reviewed  in  a  higher  eoort 
of  that  state,  except  upon  the  allowance 
of  a  writ  of  error  by  sudi  court  or  by  sonit 
judge,  and  if  such  allowance  was  refused, 
then  the  judgment  of  the  court  of  ori^piul 
jurisdiction  was,  within  the  meaninfr  at 
the  acts  of  Congress,  the  judgment  of  tht 
highest  court  of  the  state  in  which  a  deter- 
mination of  the  case  could  be  had,  and  raeh 
judgment  could  have  been,  upon  writ  of 
error  re-examined  here,  if  it  had  denied 
any  right,  privilege,  or  immunity  spe- 
cially set  up  and  claimed  under  the  CoD*ti- 
tution  of  the  United  SUtes.**  So.  is 
Missouri,  K.  d  T.  R,  Co,  v.  EUiott,  184  I .  S. 
530,  539,  46  L.  ed.  673,  678,  22  Sup.  Ct.  RepL 
446,  in  which  the  defendant  made  a  cUisn  vi 
immunity  in  virtue  of  an  authority  exerei«ed 
under  the  United  SUtes,  it  was  held  that 
our  writ  of  error  ran,  not  to  the  supreme 
court  of  Missouri,  but  to  the  Kansas  Citf 
court  of  appeals, — ^the  highest  court  is 
which,  under  the  law  of  that  state,  the  qusi- 
tion  as  to  that  immunity  could  be  dcdd^ 

It  is  necessary  to  notice  one  other  point 
made  in  behalf  of  the  accused.  At  each 
of  the  trials  he  pleaded  in  bar  of  the  proM- 
cution  a  pardon  granted  to  him  on  the 
lOth  day  of  March,  1900,  by  William  S. 
Taylor,  who  was  alleged  to  have  beea.  st 
the  time,  the  duly  elected,  qualified,  sftiul 
and  acting  governor  of  Kentucky,  havinfr  >* 
his  possession  and  under  his  oootrol  sU 
the  books,  papers,  records,  and  archiif»> 
as  well  as  the  executive  mansion,  beloaf^ 
ing  to  the  office  of  governor.  That  pardon, 
it  is  alleged,  was  accepted  by  the  aenised. 
It  is  further  alleged  that  at  the  time  ^ud 
pardon  was  issued  Taylor  had  been  nef 
nized,  regarded,  and  treated  as  the  U«f«i 
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gorernor  of  Kentucky  by  the  executive  pow- 
er and  executive  department  of  the  govern- 
Dent  of  the  United  States,  including  the 
President,  tne  Attorney  General,  and  the 
Postmaster  General,  and  by  the  postmaster 
ft  Frankfort,  the  capital  of  Kentucky.  The 
petition  for  removal  alleged  that  the  court 
in  which  the  accused  was  tried,  as  well  as 
the  court  of  appeals  of  Kentucky,  had  re- 
fused to  recognize  said  pardon  as  having 
40] any  legal  effect,  and  had  'thereby  denied 
to  him  the  equal  civil  rights  and  the  equal 
protection  of  the  laws  secured  to  him  by 
the  above  provisions  of  the  Constitution 
and  laws  of  the  United  States ;  consequent- 
ly, it  was  contended,  he  was  denied,  and 
could  not  enforce,  in  any  judicial  tribu- 
nal of  Kentucky,  the  rights  which  said 
pardon  gave  him. 

Manifestly,  in  view  of  what  has  already 
been  said,  this  question  as  to  the  pardon 
of  the  accused  does  not  make  a  case  of  re- 
moral  on  the  ground  of  the  denial  or  in- 
ability to  enforce  in  the  judicial  tribunals 
of  Kentucky  of  a  right  secured  to  the  ac- 
cused ''by  any  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  United  States 
or  of  all  persons  within  the  jurisdiction 
of  the  United  States."  Whether  the  non- 
recognition  by  the  courts  of  the  state  of 
the  validity  of  the  alleged  pardon  involved 
a  denial  of  any  right  secured  to  the  accused 
by  any  other  law  or  by  the  Constitution 
of  the  United  States,  we  need  not  now 
eonsider.  As  the  circuit  court  could  not,  in 
virtue  of  §  641,  take  cognizance  of  this 
prosecution  or  removal,  we  cannot  properly 
pass  upon  the  merits  of  any  question  of 
Federal  right  which  might  arise  i^  the 
case.  It  is  sufficient  to  say  that  if  the  ac- 
cused, by  reason  of  the  Taylor  pardon,  ac- 
qoired  any  right  under  the  Constitution 
or  laws  of  the  United  States,  and  if,  at 
the  next  trial  of  his  case,  that  right,  having 
ben  specially  set  up  and  claimed,  should 
be  denied  by  the  highest  court  of  the  state 
in  which  a  decision  of  that  question  could 
be  had,  such  action  of  that  court,  in  respect 
of  that  pardon,  can  be  reviewed  here  upon 
^t  of  error.  We  do  not  perceive  that  any 
question  arising  out  of  the  pardon  could 
Bttke  a  case  under  §  641  for  the  removal  of 
^  prosecution  from  the  state  court. 

We  are  all  of  opinion  that  the  order 
owarding  the  writ  of  habeas  corpus  cum 
OBVM  must  be  reversed,  with  directions  to 
Mt  aside  that  order  as  well  as  the  order 
docketing  the  case  in  the  circuit  court  of 
the  United  States;  also,  that  the  rule  in 
Ttlation  to  mandamus  must  be  made  ab- 
solute, the  prosecution  remanded  to  the 
ctate  court,  and  the  custody  of  the  accused 
nirraidered  to  the  state  authorities. 
It  is  80  ordered. 

toi  u.  s. 


•TERRITORY  OF  NEW  MEXICO,  App«.,[41J 

t?. 

ATCHISON,  TOPEKA,  &  SANTA  FE  RAIL- 
WAY  COMPANY,  Rio  Grande,  Mexico, 
&  Pacific  Railroad  Company,  and  Silver 
City,  Deming,  &,  Pacific  Railroad  Com- 
pany. 

(See  S.   C.   Reporter's  ed.  41-43.) 

Appeal  from  territorial  sapreme  coart 
^arlsdlctlonal  amoamt.^That  part  of 
a  Jadgment  of  a  territorial  district  court.  In 
favor  of  plaintiff  in  an  action  to  recover 
taxes,  which  was  disallowed  by  the  judgment 
of  the  territorial  supreme  court,  reversing  the 
Jadgment  below  except  as  to  an  Item  which 
was  not  contested,  is  the  "matter  In  dispute,** 
within  the  meaning  of  the  act  of  March  3, 
1885  (23  Stat  at  L.  443,  chap.  355,  V.  S. 
Comp.  Stat  1001,  p.  572),  providing  for  ap- 
peals to  the'  Supreme  Court  of  the  United 
States  from  the  territorial  supreme  courts. 

[No.   182.] 

Argued  January  26,  1906,    Decided  March 

12,  1906. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  affirming  in  part  a  judgment  of 
the  District  Court  of  Grant  County,  in  that  ' 
territory,  in  favor  of  the  territory,  in  an 
action  to  recover  taxes.  Dismissed  be- 
cause the  jurisdictional  amount  was  not  in- 
volved. , 

See  same  case  helow,  11  N.  M.  669,  72 
Pac.  14. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  "W.  Clancy  argued  the  cause, 
and,  with  Mr.  A.  H.  Harllee,  filed  a  brief 
for  appellant. 

Mr.  Robert  Dnnlap  argued  the  cause, 
and,  with  Messrs,  H,  L,  Waldo,  R.  E, 
Ttvitchell,  and  Gardiner  Lathrop,  filed  a 
hrief  for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  territory  of  New  Mexico  commenced 
three  separate  actions  against  appellees,  re- 
spectively, in  the  district  court  of  Grant 
county,  New  Mexico,  to  recover  taxes  al-  * 
leged  to  be  due  on  a  levy  to  pay  certain 
judgments  against  the  county,  including  *a[42] 
particular  item  of  $276.21,  arising  from  the 
increase  of  the  valuation  of  the  property 
of  the  railroad  companies.  The  aggregate 
amount  claimed  was  $8,640.49,  with  interest 
at  the  rate  of  25  per  cent  per  annum.  The 
cases  were  consolidated  and  submitted  to 
the  district  court  on  an  agreed  statement  of 
facts  with  exhibits  attached,  a  jury  being 

Note. — As  to  retricto  by  the  United  8tatM 
Supreme  Court  of  territorial  decisions — sen 
note  to  Miners'  Bank  v.  Iowa,  13  L.  ed.  U.  9. 
867. 
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waived,  and  resulted  in  a  judgment,  Octo- 
ber 9,  1902,  for  $5,156.71  with  interest  at 
6  per  cent  per  annum.  This  included  the 
$276.21  with  interest.  Appellees  sued  out 
writs  of  error  from  the  supreme  court  of 
the  territory.  No  cross  writ  of  error  was 
brought  and  no  cross  errors  were  assigned. 
In  the  supreme  court  the  item  of  $276.21 
with  interest  was  not  contested.  February 
26,  1903,  the  supreme  court  announced  its 
conclusion  that  the  judgment  be  reversed, 
but  as  the  item  of  $276.21  was  not  contested, 
rendered  judgment  for  that  amount,  thereby 
rejecting  the  sum  of  $4,880.50  of  the  judg- 
ment below,  that  sum  with  interest  at  6 
per  cent  amounting  to  less  than  $5,000  on 
that  date.  11  N.  M.  669,  72  Pac.  14.  From 
the  judgment  so  rendered  the  territory  pros- 
ecuted an  appeal  to  this  court,  under  the 
act  of  Congress  in  that  behalf,  January  17, 

1905,  and  prayed  in  its  assignment  of  er- 
rors that  the  judgment  of  the  supreme  court 
be  reversed  and  set  aside,  and  the  cause  be 
"remanded  to  said  supreme  court,  with  di- 
rections to  affirm  the  judgment  of  the  dis- 
trict court  of  Grant  county."  The  appeal 
was   heard   in   this   court  on   January   26, 

1906,  and  on  that  day  appellant  filed  an  ad- 
ditional assignment  of  errors  to  the  effect 
that  the  supreme  court  of  New  Mexico  erred 
in  failing  to  hold  that  appellant  was  en- 
titled to  interest  at  the  rate  of  25  per  cent 
per  annum  from  October  9,  1902.  But  the 
judgn^nt  of  the  district  court  gave  interest 
at  6  per  cent,  and,  as  before  stated,  the 
territory  did  not  complain  of  that  judgment 
as  rendered. 

By  the  act  of  March  3,  1885  (23  Stat,  at 
L.  443,  chap.  355,  U.  S.  Comp.  Stat.  1901, 
p.  572),  no  appeal  or  writ  of  error  could  be 
allowed  from  any  judgment  or  decree  of 
the  territorial  supreme  courts,  with  certain 
exceptions  not  material  here,  ''unless  the 
[43]  matter  in  dispute,  exclusive  of  costar,  *shall 
exceed  the  sum  of  five  thousand  dollars." 
The  matter  in  dispute  here  was  that  part 
of  the  judgment  of  the  district  court  which 
was  disallowed  by  the  supreme  court,  and 
that  was  less  than  five  thousand  dollars. 

Appeal  dismissed. 


EDWIN  F.  HALE,  Appt^ 

V. 

WILLIAM  HENKEL,  United  States 
Marshal. 

(See  8.   C.  Reporter*!  ed.  43-89.) 
!•   Grand    Jnrr  ^  necessltx     of     formal 


cbarare.— The  examination  of  witncawt  be- 
fore a  grand  Jury  need  not  be  preceded  b; 
a  presentment,  indictment,  or  other  teranl 
charge. 

2.   Grand  Inrr-Hnintmonlnff  ^rttne— e« 

In  summoning  witnesses  before  a  grand  jury 
it  is  safflclent  to  apprise  tbem  of  the  Basics 
of  the.  parties  with  respect  to  whom  they  v^U 
be  called  npon  to  testify,  without  iodkattag 
the  nature  of  the  ctiarge  against  soch  per* 
sons. 

8.  Wttneaaea  ■eH«lncrfantnatfoa  ■totn» 
tory  immnnity.— The  examination  of  wit- 
nesses before  a  grand  jury  concerning  aa 
alleged. violation  of  the  antitrust  act  of  Julr 
2,  1890  (26  SUt  at  L.  209,  chap.  647,  U.  8. 
Comp.  Stat  1901,  p.  3200).  is  a  **proceed- 
ing"  within  the  meaning  of  the  provlae  to 
the  act  of  February  25,  1903  (32  Stat  at  L. 
854-904,  chap.  755,  U.  S.  Comp.  Stat.  Sopp- 
1905,  p.  602),  that  no  person  shall  be  pro«- 
Cuted  or  be  subjected  to  any  penalty  or  for- 
feiture for,  or  on  account  of,  any  transactko. 
matter,  or  thing  concerning  which  be  mt} 
testify  or  produce  evidence  In  any  pcoceeJ 
ing,  suit,  or  prosecution  under  certain  namei 
statutes,  of  which  the  antitrust  act  Is  one. 

4.     Wltne— e«    ■elf-lncrinatnatlon— •■•» 
clency    of    statntory    laaainnltT-- Tte 

right  of  a  witness  to  claim  bis  prtrilen 
against  self-incrimination,  afforded  by  U.  & 
Const.,  5th  Amend.,  when  examined  coocenh 
ing  an  alleged  violation  of  the  antitrust  act 
of  July  2,  1890,  is  taken  away  by  the  prori«a 
to  the  act  of  February  25,  190a  that  do  per 
son  shall  be  prosecuted  or  be  si^jected  to  utj 
penalty  or  forfeiture  for,  or  on  account  oC 
any  transaction,  matter,  or  thing  coBom- 
ing  which  he  may  testify  or  produce  erkkoc* 
in  any  proceeding,  suit,  or  prosecutloa  udrr 
certain  named  statutes,  of  which  the  aad- 
trust  act  is  one4  which  furnishes  a  safldeal 
immunity  from  prosecution  to  satlsiy  tbi 
constitutional  guaranty,  although  It  oaay  oo( 
afford  immunity  from  prosecution  la  t^ 
^  state  courts  for  the  offense  disclosed. 

6.   ITItnessca— aelf-tncrlailnatloa— •«•• 
dency    of    statntory  *  imaiaaltT.-T.f 

difficulty,  if  any,  of  procuring  the  testtaMBT 
which  a  person  lias  given  on  his  examtaatiec 
before  a  grand  jury  concerning  an  allfcttf 
violation  of  the  antitrust  act  of  July  ^  1K9u 
does  not  reader  the  immunity  from  proiecii 
tion  or  forfeiture,  given  by  the  prorlso  u 
the  act  of  February  25,  1003.  InsuiBckat  tt 
satisfy  the  guaranty  of  U.  S.  I'oast  M 
,   Amend.,   against   selMncrimtnatloa. 


6.  irttne— ea  oelf-lncrtnhlnattoa  prl^l- 
legre  <■  personal.»The  privilege  acai&« 
self-incrimination  afforded  by  U.  S.  Coo«t. 
6th  Amend.,  is  purely  personal  to  the  v.t 
ness.  and  he  cannot  claim  the  privllect  o 
another  person,  or  of  the  corporatloa  a 
which  he  Is  an  officer  or  employee. 

7.  Conatltntlonal       law  ■acarcliea      mmi 

•etanres.— The  protection  against  unreawa 
able  searches  and  selsures  afforded  br  C  8 


Non. — On    the    privilege   of   witnesses — see    incrimination — see  note  to  Interstate  Coanwro 


notes  to  Cooper  v.  State,  4  L.R.A.  766;  Rice 
V.  Rice,  11  L.R.A.  691;  and  Re  Buskett,  14 
L.R.A.  407. 

On  the  sufflciencif  of  statutory  immunity  to 
satisfy  the  constitutional  guaranty  agaUist  self- 
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Commission   v.  Balrd,  4S  L.  ed.   U.  S.  800. 

On  conetitutional  protection  mgoimgt  aarrs 
sonahle  searches  and  eHsures — see  notes  ti 
Shuman  v.  Ft  Wayne,  11  LJLA.  S78 :  and  U*] 
V.  Superior  Conrt,  29  L.RJk.  81& 

Mi  V.  & 


1905. 


Halx  y.  Henkel. 
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Cousin  4tli  Amend.,  cannot  ordinarily  be  In- 
Toked  to  justify  the  refnsal  of  an  officer  of  a 
corporation  to  produce  its  books  and  papers 
In  obedience  to  a  «u6p<vtia  duces  iecumt  is- 
foed  in  aid  of  an  Investigation  by  a  grand 
Jury  of  an  alleged  Tiolation  of  the  antitrust 
act  of  July  2,  1890,  by  such  corporation. 
8*  CoBstitwtlOAml  lAinr— AearelAea  and 
■elaares—- A  corporation  charged  with  a 
Tiolation  of  the  antitrust  act  of  July  2,  1890, 
it  entitled  to  immunity  under  U.  S.  Const., 
4th  Amend.,  from  such  an  unreasonable 
■earch  and  seisure  as  the  compulsory  pro- 
duction before  a  grand  Jury,  under  a  ttib- 
poao  duces  tecum,  of*  all  understandings, 
contracts,  or  correspondence  between  such 
corporation  and  six  other  companies,  together 
vith  all  reports  and  accounts  rendered  by 
■neh  companies  from  the  date  of  the  organi- 
tation  of  the  corporation,  as  well  as  all  let- 
ters received  by  that  corporation  since  its 
onanization,  from  more  than  one  dozen  dif- 
ferent companies,  situated  in  seven  different 

[No.  340.] 

Argued  January  4,  5,  1906.    Decided  March 

12,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  discharging 
a  writ  of  habeas  corpus  to  inquire  into  a 
eommitment  for  a  contempt  in  refusing  to 
testify  before  the  grand  jury  and  produce 
the  papers  and  documents  called  for  in  a 
titi^pcena  duces  tecum,  and  remanding  the  pe- 
titioner to  the  custody  of  the  marshal.  Af- 
finued. 
See  same  case  below,  139  Fed.  496. 

Statement  by  Mr.  Justice  Brown  t 

This  was  an  appeal  from  a  final  order  of 
the  circuit  court,  made  Jime  18,  1905,  dis- 
ousKing  a  writ  of  habeas  corpus,  and  re- 
aandlDg  the  petitioner,  Hale,  to  the  custody 
of  the  marshal. 

The  proceeding  originated  in  a  suhpcena 
duces  tecum,  issued  April  28,  1905,  com- 
manding Hale  to  appear  before  the  grand 
jury  at  a  time  and  place  named,  to  "testify 
(tt]aBd  gire  evidence  *in  a  certain  action  now 
pending  ...  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
Kew  York,  between  the  United  States  of 
America  and  the  'American  Tobacco  Com- 
pany and  MacAndrews  &  Forbes  Company, 
on  the  part  of  the  United  States,  and  that 
jou  bring  with  you  and  produce  at  the  time 
*nd  place  aforesaid:" 

1.  All  understandings,  agreements,  ar- 
fwigements,  or  contracts,  whether  evidenced 
by  correspondence,  memoranda,  formal 
*bre«nient8,  or  other  writings,  between 
MacAndrews  A'Forbes  Company  and  six  oth- 
tf  firms  and  corporations  named,  from  the 
tt>l  U.  S. 


date  of  the  organization  of  the  said  Mao- 
Andrews  &,  Forbes  Company. 

2.  All  correspondence  by  letter  or  tele- 
gram between  MacAndrews  &  Forbes  Com- 
pany and  six  other  firms  and  corporations. 

3.  All  reports  made  or  accounts  rendered 
by  these  six  companies  or  corporations  to 
the  principal  company. 

4.  Any  agreements  or  contracts,  or  ar- 
rangements, however  evidenced,  between  Mao- 
Andrews  &  Forbes  Company  and  the  Amster- 
dam Supply  Company  or  the  American  To> 
bacco  Company  or  the  Continental  Company 
or  the  Consolidated  Tobacco  Company. 

5.  All  letters  received  by  the  MacAndrews 
&  Forbes  Company  since  the  date  of  its  or- 
ganization from  thirteen  other  companies 
named,  located  in  different  parts  of  the  Unit- 
ed States,  and  also  copies  of  all  correspond- 
ence  with  such   companies. 

Petitioner  appeared  before  the  grand  jury 
in  obedience  to  the  subpcena,  and,  before  be- 
ing sworn,  asked  to  be  advised  of  the  na- 
ture of  the  investigation  in  which  he  had 
been  summoned;  whether  under  any  statute 
of  the  United  States,  and  the  specific  charge, 
if  any  had  been  made,  in  order  that  he  might 
learn  whether  or  not  the  grand  jury  had  any 
lawful  right  to  make  the  inquiry,  and  also 
that  he  be  furnished  with  a  copy  of  the 
complaint,  information,  or  proposed  indict- 
ment upon  which  they  were  acting;  that  he 
had  been  informed  that  there  was  no  action 
pending  in  the  circuit  court,  as  stated  in 
the  subfStena,  and  that  the  grand  jury  was 
investigating  no  specific  charge  against  *any[46] 
one,  and  he  therefore  declined  to  answer: 
First,  because  there  was  no  legal  warrant 
for  his  examination,  and,  second,  because 
his  answers  might  tend  to  incriminate  him. 

After  stating  his  name,  residence,  and  the 
fact  that  he  was  s^retary  and  treasurer  of 
the  MacAndrews  &  Forbes  Company,  he  de- 
clined to  answer  all  other  questions  in  re- 
gard to  the  business  of  the  company, 
its  officers,  the  location  of  its  office,  or  its 
agreement  or  arrangements  with  other  com- 
panies. He  was  thereupon  advised  by  the 
assistant  district  attorney  that  this  was  a 
proceeding  under  the  Sherman  act  to  pro- 
tect trade  and  commerce  against  unlawful 
restraint  and  monopolies;  that,  under  the 
act  of  1003,  amendatory  thereof,  no  person 
could  be  prosecuted  or  subjected  to  any  pen- 
alty or  forfeiture  on  account  of  any  matter 
or  thing  concerning  which  he  might  testify 
or  produce  documentary  evidence  in  any 
prosecution  under  said  act,  and  that  he 
thereby  offered  and  assured  appellant  im- 
munity from  punishment.  The  witness  still 
persisted  in  his  refusal  to  answer  all  ques- 
tions. 

He  also  declined  to  produce  the  papers 
and  documents  called  for  in  the  subpoena: 
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First.  Because  it  would  have  been  a  phys- 
ical impossibility  to  have  gotten  them  to- 
gether within  the  time  allowed. 

Second.  Because  he  was  advised  by  coun- 
sel that  he  was  under  no  legal  obligations 
to  produce  anything  called  for  by  the  sub- 
pcena. 

Third.  Because  they  might  tend  to  in- 
criminate him. 

Whereupon  the  grand  jury  reported  the 
matter  to  the  court,  and  made  a  presentment 
that  Hale  was  in  contempt,  and  that  the 
proper  proceedings  should  be  taken.  There- 
upon all  the  parties  appeared  before  the 
circuit  judge,  who  directed  the  witness  to 
answer  the  questions  and  produce  the  pa- 
pers. Appellant  still  persisting  in  his  re- 
fusal, the  circuit  judge  held  him  to  be  in 
contempt,  and  committed  him  to  the  custody 
of  the  marshal  imtil  he  should  answer  the 
questions  and  produce  the  papers.  A  writ 
of  habeas  corpus  was  thereupon  sued  out, 
and  a  hearing  had  before  another  judge  of 
the  same  court,  who  discharged  the  writ 
and  remanded  the  petitioner. 

Mr,  De  Lanoey  NiooU  argued  the  cause, 
and,  with  Messrs.  Junius  Parker  and  John 
D.  JAndsay,  filed  a  brief  for  appellant: 

Unless  the  grand  jury,  in  prosecuting  the 
investigation  referred  to,  in  its  two  reports 
to  the  court  was  acting  within  the  scope 
of  its  jurisdiction,  the  court  was  without  au- 
thority to  punish  the  witness  for  his  sup- 
posed contumacy  in  refusing  to  answer 
questions,  and  all  of  its  acts  and  proceed- 
ings in  the  premises  were  without  authority, 
and   void. 

People  V.  CasselSj  5  Hill,  IW;  Em  parte 
Fisk,  11»  U.  S.  713,  28  L.  ed.  1117,  5  Sup. 
Ct.  Rep.  724;  Cooley,  Const.  Lim.  7th  ed. 
p.  575;  Scott  V.  MoNeal,  154  U.  S.  34,  38 
L.  ed.  896,  14  Sup.  Ct.-Rep.  1108;  Counsel- 
man  V.  Hitchcock,  142  U.  S.  547,  35  L.  ed. 
1110,  3  Inters.  Com.  Rep.  816,  12  Sup.  Ct. 
Rep.  195;  Interstate  Commerce  Commission 
▼.  BHmson,  154  U.  S.  447,  38  L.  ed.  1047, 
4  Inters.  Com.  Rep.  545,  14  Sup.  Ct.  Rep. 
1125;  Kilboum  v.  Thompson,  103  U.  S.  168, 
26  L.  ed.  377;  Re  Lester,  77  Ga.  143; 
Hartranft's  Appeal,  85  Pa.  433,  27  Am. 
Rep.  667. 

It  is  doubtless  true  that  the  grand  jury 
will  ordinarily  be  presumed  to  have  followed 
the  "usual"  methods  of  procedure.  But 
such  presumption  only  arises  in  the  absence 
of  any  averment  or  suggestions  to  the  con- 
trary. 

United  States  v.  Terry,  39  Fed.  355. 

Notwithstanding  the  language  of  the  sub- 
poena, which  commanded  the  petitioner  to 
testify  and  produce  papers  and  documents 
"in  a  certain  action,"  the  requirement  that 
the  petitioner  appear  before  the  grand  jury 
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necessarily  shows  that  there  wmi,  in  fact^ 
no  action  pending,  for  there  can  be  no  ae* 
tion,  or  prosecution,  or  even  a  eriminai 
proceeding,  until  after  someone  has  beea 
formally  accused  of  acts  constituting  a  crim- 
inal offense,  by  indictment  duly  returned 
by  the  grand  jury,  or,  at  least,  by  infor- 
mation lodged  before  a  magistrate. 

Post  V.  UniUd  States,  161  U.  S.  583,  4t 
L.  ed.  816,  16  Sup.  Ct.  Rep.  611. 

An  ew  parte  inquisitorial  investigatioa, 
based  upon  mere  suspicion  or  specuUtioi, 
without  any  complaint  or  charge,  and  that 
may,  and  presumably  would  be,  without  re- 
sult, is  not  a  "case"  or  '^controversy"  with- 
in the  meaning  of  the  Constitution;  and 
no  court  has  any  power  or  right  to  lend 
its  aid  or  assistance  to  such  a  matter. 

Re  Pacific  R.  Commission,  32  Fed.  241; 
Kilboum  T.  Thompson,  and  Interstate  Comr 
merce  Commission  v.  Brimson,  supra. 

By  the  common  law  the  powers  of  grand 
juries  were  restricted  to  the  presentmest 
to  the  court  of  accusations  of  two  sorts; 
viz.,  indictments  returned  after  the  exa»* 
ination  of  witnesses,  and  presentments  midt 
upon  the  knowledge  or  observation  of  tbt 
grand  jurors  themselves. 

4  Bl.  Com.  chap.  23;  1  Odtty,  PL  |»p. 
162,  316,  322;  2  Gude,  Crown  Fraetksi, 
583*;  Archbold,  Crim.  Pr.  &  PL  2d  ed.  », 
90;  Davis,  Precedents  of  Indictmenti.  p^ 
219;  Reg.  t.  Hughes,  1  Car.  4  K.  611; 
Wharton,  Precedents  of  Indictments  4  Pleis» 
1st  ed.  328. 

The  powers  and  duties  of  grand  joria, 
ingrafted  into  our  system  by  the  Constitu- 
tion, are  only  such  as  were  possessed  by 
grand  juries  at  the  common  law;  namely, 
of  considering  and  acting  upon  indictmeati 
previously  framed  and  laid  before  them  by 
a  known  prosecutor,  and  of  presenting  fscu 
within  their  own  knowledge. 

United  States  v.  Mundel,  6  Gail  (Va.) 
245. 

Except  in  the  single  state  of  TenneiMe. 
where  there  is  legislative  authority  for  it 
in  respect  to  certain  classes  of  offeases, 
the  theory  of  general  inquisitorial  power  is 
a  grand  jury  is  absolutely  repudiated. 

Re  Lester,  supra;  Lewis  v.  Wak^  Covalf, 
74  N.  C.  194;  Ward  v.  State,  2  Mo.  120. 
22  Am.  Dec.  449;  Harrison  v.  Statf^  4 
Coldw.  195;  State  v.  Adams,  2  Lea,  647: 
F!tate  V.  Lee,  87  Tenn.  114,  9  S.  \Y.  ^ij; 
Blaney  t.  State,  74  Md.  153,  21  Aa  547: 
FHsbie  v.  United  States,  157  U.  S.  160.  S» 
L.  ed.  657,  15  Sup.  Ct.  Rep.  586:  /Vo^ 
ew  rel  Hockley  v.  Kelly,  24  N.  Y.  74; 
People  em  reL  Piokard  v.  Chamtomqua  Cemif 
ty,  11  N.  Y.  Civ.  Proc  Rep.  172;  O^B^^ 
V.  People,  32  111.  App.  277 ;  WebHer^s  Ca**, 
5  Me.  432;  Post  v.  United  States,  161  U.  S. 
585,  587,  40  L.  ed.  816,  817,   16  Sop.  a 
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Rep.  611;  Beavers  v.  Henkel,  194  U.  S.  73, 
84.  48  L.  ed.  882,  886,  24  Sup.  Ct.  Rep.  605. 

In  DO  ease  that  can  be  found  in  the 
books,  where  the  point  has  been  presented, 
directly  or  indirectly,  has  there  been  in- 
timation that  a  grand  jury  could  prosecute 
an  isTestigation  in  the  absence  of  a  specific 
charge  of  crime,  directed  against  a  partic- 
ular person  or  persons,  except  in  certain 
Pennsylvania  decisions,  where  the  courts 
hare  held  that,  under  the  instructions  of 
tlie  court,  attention  of  grand  juries  may 
be  drawn  to  matters  of  general  public  im- 
port such  as  ''great  riots  that  shake  the 
social  fabric,  public  pestilences,"  etc. 

Be  Lloyd,  3  Clark  (Pa.)  188;  Re  Memo- 
rial, 8  Phila.  478;  HartranfVs  Appeal,  w*- 
fra;  Com.  ▼.  Oreen,  126  Pa.  531,  12  Am.  St. 
Rep.  894,  17  Atl.  878. 

Even  though  a  grand  jury  may  send  for 
witnesses  before  an  indictment  has  been 
actually  framed  and  laid  before  them,  still, 
it  is  perfectly  certain  that  there  must  at 
least  be  pending  before  them  some  specific 
ebar^e  directed  against  a  particular  person 
or  persons. 

Vounselman  v.  Hitchcock,  142  U.  S.  547, 
561,  35  L.  ed.  1110,  1113,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  195;  United 
States  V.  Kilpatrick,  4  Crim.  L.  Mag.  692, 
16  Fed.  765;  Re  Morse,  42  Misc.  664,  87 
N.  Y.  Supp.  721. 

Our  system  t>f  law  does  not  contemplate 
•By  inquiry  into  the  commission  of  crime 
except  where  someone  is  charged  with  it 
upon  allegations  showing  the  existence  of 
facts  which,  if  established  by  competent 
proof,  constitute  a  violation  of  law. 

Ee  Lloyd,  supra. 

Judicial  power  is  that  which  adjudicates 
upon  and  protects  the  rights  and  interests 
of  individual  citizens,  and  to  that  end  con- 
strues and  applies  the  laws. 

Cooley,  Const.   Lim.    132.    • 

In  Re  Pacific  R.  Commission,  supra,  it 
was  beld  that  the  courts  could  not  legiti- 
mately be  made  the  instruments  for  further- 
ing an  unwarranted  legislative  investigation. 

See  also  Interstate  Commerce  Commission 
V.  Bnmson,  154  U.  S.  447,  38  L.  ed.  1047, 

4  Inters.  Com.  Rep.  545,  14  Sup.  Ct.  Rep. 
1125. 

The  theory  of  our  criminal  proceeding, 
like  that  of  Great 'Britain,  is  accusatory, 
tod  not  inquisitorial. 

United  States  v.  James,  26  L.R.A.   418, 

5  Inters.  Com.  Rep.  578,  60  Fed.  257. 

To  suppose  the  powers  of  a  grand  jury, 
created,  not  by  express  statute,  but  by  the 
^cessity  of  their  aiding  the  jurisdiction  of 
t  court,  to  transcend  that  jurisdiction, 
vould  be  to  consider  grand  juries,  once 
convened,  to  be  clothed  with  poweVs  not 
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conferred  by  law,  |>ut  originating  wHh  them- 
selves.    This  has  never  been  imagined. 

United  States  v.  Hill,  I  Brock.  159,'  Fed. 
Cas.  No.  15,364. 

The  constitutional  guaranty  against  be- 
ing forced  to  give  incriminating  testimony 
must  have  a  broad  construction  in  favor 
of  the  right  which  it  was  intended  to  se- 
cure. 

Counselman  v.  Hitchcock,  142  U.  S.  547, 
562,  35  L.  ed.  1110,  1113,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  195. 

A  grand  jury  inquiry  for  the  purpose 
of  discovering  whether  or  not  the  Sherman 
act  has  been  violated  is  not  a  "proceeding, 
suit,  or  prosecution,"  under  that  act. 

Windt  V.  Banniza,  2  Wash.  147,  26  Pac. 
189;  Post  ▼.  United  States,  161  U.  S.  583, 
40  L.  ed.  816,  16  Sup.  Ct.  Rfep.  611;  Vir- 
ginia V.  Paul,  148  U.  S.  107,  37  L.  ed.  386, 
13  Sup.  Ct.  Rep.  536;  State  v.  Wolcott,  21 
Conn.  279. 

The  order  of  May  5th,  requiring  the  ap- 
pellant to  produce  the  papers  called  for  by 
the  suhpcena  duces  tecum,  was  noade  in  vio- 
lation of  his  rights  and  the  rights  of  the 
MacAndrews  &,  Forbes  Co.  under  the  4th 
Amendment. 

Boyd  V.  United  States,  116  U.  S.  616,  630, 
29  L.  ed.  746,  751,  6  Sup.  Ct.  Rep.  524; 
Re  I/ester,  77  Ga.  143;  Hartranft's  Appeal, 
85  Pa.  433,  27  Am.  Rep.  667. 

Whether  a  subpoena  duces  tecum  for  pa- 
pers or  a  search  warrant  for  chattels  be  is- 
sued, the  spirit  of  the  Amendment  demands 
that,  while  in  the  latter  case  there  must 
be  probable  cause,  supported  by  oath  or 
affirmation,  with  a  description  of  the  place 
to  be  searched,  etc.,  in  the  former  it  must 
be  shown  to  the  court  or  authority  issuing 
the  process  that  there  is  some  proper  cause 
pending,  in  relation  to  which  the  papers 
or  documents  called  for  are  material  evi- 
dence. 

Re  Lester  and  Hartranffs  Appeal,  supra; 
Re  Moser  (Mich.)  11  Det.  L.  N.  593,  101 
N.  W.  588;  Ew  parte  Brown,  72  Mo.  83, 
37  Am.  Rep.  426. 

The  process  must,  moreover,  give  a  rea- 
sonably accurate  description  of  the  papers 
whose  production  is  sought. 

Ex  parte  Brown  and  Re  Moser,  supra; 
Sandford  v.  Nichols,  13  Mass.  286,  7  Am. 
Dec.  151. 

So  far  from  describing  the  papers  whose 
production  was  sought  with  reasonable  ac- 
curacy, the  order  in  question  lacked  any 
specification  whatever  in  that  regard. 

Ex  parte  Broion,  supra, 

A  corporation  cannot  be  compelled  to 
furnish  incriminating  evidence  against  it- 
self, and  it  is  entitled  to  the  same  immunity 
in  this  regard  which  the  common  law   nnd 
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our  Constitution  accord  to  private  individ- 
uals. 

3  Wigmorc,  Ev.  $  2259,  p.  3116;  Sicilies 
V.  Wilcox,  7  State  Tr.  N.  S.  1049,  1062; 
Logan  v.  Pennsylvama  R,  Co,  132  Pa.  403, 
19  Atl.  137;  Davies  v.  Lincoln  NaU  Bank, 
16  N.  Y.  Civ.  Proc.  Rep.  68,  4  N.  Y.  Supp. 
373. 

This  court  has  repeatedly  held  that  a 
corporation  is  a  "person,"  and  protected  by 
the  14th  Amendment,  which  provides  that 
no  state  shall  "deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws." 

Santa  Clara  County  v.  Southern  P.  R. 
Co,  118  U.  S.  394,  30  L.  ed.  118,  6  Sup. 
Ct.  Rep.  1132;  Pembina  Consol.  Silver  Min. 
d  Mill.  Co,  V.  Pennsylvania,  125  U.  S.  181, 
31  L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8 
Sup.  Ct.  Rep.  737. 

Are  our  constitutional  safeguards  against 
self-incrimination  more  infirm  than  those 
furnished  by  the  common  law?  In  for- 
mer times  it  was  thought  a  startling  prop- 
osition that  a  corporation  could  be  called 
upon  to  furnish  evidence  against  one  of 
its  members.  Here  a  corporation  is  sought 
to  be  compelled,  by  indirection,  to  furnish 
evidence  against  itself. 

Rex  V.  Pumell,  I  Wils.  239. 

Messrs,  De  Lancey  Ifiooll  and  John  D, 
Lindsay  also  filed  a  separate  brief  for  ap- 
pellant : 

No  judicial  body  can  act  or  proceed  in 
any  manner  in  the  absence  of  an  allegation 
showing  the  existence  of  facts  justifying 
its  intervention. 

Re  Peck,  167  N.  Y.  391,  53  L.R.A.  888, 
60  N.  E.  775;  Re  Davies,  168  N.  Y.  89, 
56  L.R.A.  855,  61  N.  E.  118;  People  ew  rel. 
Sandman  v.  TuthiU,'79  App.  Div.  24,  79 
N.  Y.  Supp.  905. 

Federal  grand  juries  are  not  bound  to 
keep  a  record  of  the  evidence  taken  before 
them,  and  are  prohibited  from  disclosing 
their  proceedings,  and  so  are  all  other  per- 
sons who  have  access  to,  or  are  permitted 
to  participate  in,  those  proceedings. 

United  States  v.  Reed,  2  Blatchf.  435, 
Fed.  Cas.  No.  16,134. 

Corporations  enjoy  the  protection  of  the 
4th   and   5th  Amendments. 

Oulf,  C.  d  S.  F,  R,  Co.  V.  Ellis,  165  U. 
S.  154,  41  L.  ed.  667,  17  Sup.  Ct.  Rep.  255. 

If  corporations  may  suffer  the  judgment 
of  death  by  dissolution  (People  v.  North 
River  Sugar  Ref,  Co,  121  N.  Y.  582,  9 
L.R.A.  33,  18  Am.  St.  Rep.  843,  24  N.  E. 
834;  "Sorthcm  Securities  Co.  v.  United 
States,  193  U.  S.  197,  48  L.  ed.  679,  24 
Sup.  Ct.  Rep.  436),  if  they  may  be  con- 
demned to  forfeit  the  corporate  property, 
if   they    may    be    indicted,    convicted,    and 

sentenced  to  pay  a  fine  as  individuals  may, 
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— what  excuse  can  be  made  for  deaying  to 
them  the  beneficent  protection  of  tbeaa 
Amendments? 

A  corporaUon  is  a  citizen  under  the  pro- 
vision of  the  Constitution  which  gives  eoorta 
of  the  United  States  jurisdiction  over 
troversies  between  dtizem  of 
states. 

Louisville,  C,  d  C,  R.  Co.  t.  LeUom,  2 
How.  497,  11  L.  ed.  353;  Marshall  v.  Baltic 
more  d  0,  R,  Co,  16  How.  314,  325,  14 
L.  ed.  953,  958. 

A  corporation  is  a  person  within  the 
meaning  of  penal  statutes. 

United  States  v.  Amedy,  11  Wheat.  392, 
412,  6  L.  ed.  502,  507;  Harrison*s  Case,  t 
East,  P.  C.  927. 

A  corporation  is  deemed  to  be  a  persoa 
within  Uie  usury  statute. 
.     Thornton  v.  Bank  of  Washington,  Z  Pel. 
36,  7  L.  ed.  594. 

A  corporation  was  a  person  wtthin  the 
meaning  of  the  Treaty  of  Peace  (1785* 
1794),  and  entitled  to  the  protectkm  of  its 
property  from  forfeiture. 

Society  for  Propagation  of  the  OtfSpei  v. 
New  Haven,  8  Wheat.  464,  5  L.  ed.  662. 

The  personal  privilege  of  the  witans 
may  be  one  entily,  the  corporation's  prir* 
il^e  may  be  another;  but,  unless  the  eor- 
poration  can  assert  its  privilege  throa^ 
its  representative,  how  can  it  ever  assert  it 
at  aU? 

State  em  rel  Atty,  Qen,  t.  Simmons  Bard- 
ware  Co,  109  Mo.  118,  15  L.RJL  676,  18 
S.  W.  1125. 

Mr.  Junius  Parker  also  filed  a  separatt 
brief  for  appellant. 

Mr,  Henrjr  "W.  Tmft  argued  the  eanse, 
and,  with  Mr.  Felim  B,  Levy  and  Attorwef 
General  Moody,  filed  a  brief  for  appelke: 

At  the  date  of  the  adoption  ol  the  5th 
Amendment,  and  for  fifty  years  thereafifr. 
under  the  procedure  sanctioned  by  «ss|!c 
and  precedent,  an  American  grand  jury  ( I  • 
could  proceed  in  cases  other  tluin  thow 
in  which  a  private  prosecutor  presented  s 
duly  engrossed  indictment,  and  (2)  on  its 
own  motion,  or  at  the  instance  of  tlie  eo«rt 
or  the  prosecuting  attorney,  could  (and, 
necessarily,  by  an  inquisitorial  method)  ia- 
vestigate  an  alleged  or  suspected  crime,  and, 
after  the  investigation,  direct  an  iadicl- 
ment  to  be  drawn  in.  aeoordance  with  tht 
evidence. 

2  Wilson's  Works,  ed.  1896,  p.  213:  Ms 
Grand  Jury,  Addison  ( Pa. )  88  Appx. ;  Unit- 
ed States  V.  Mundel,  6  Call  (Va.)  t4i; 
Ward  V.  State,  2  Mo.  120,  22  Am.  Dec.  44»: 
Davis,  Precedents  of  Indict  men  t«.  pp.  2,  18, 
28;  State  v.  Freeman,  13  N.  H.  488. 

Up  to  this  time  there  had  not  been  ii 
any  court  in  this  country  a  jadieial  n- 
pression  which  attempted  to  limit  the  is- 
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qnisrtorial  powers  of  the  grand  jury,  ex- 
cept in  the  case  of  State  v.  Smith,  Meigs, 
99,  33  Am.  Dec  132,  decided  in  1838,  but 
the  decision  in  that  case  is  not  significant 
or  important,  for  the  reason  that  certain 
early  statutes  of  the  state  of  Tennessee 
expressly  limited  the  power  of  the  grand 
jury.  In  1845,  however,  in  the  case  of  Re 
LlMfdt  3  Clark  (Pa.)  188,  there  appeared 
the  first  well-considered  expression  of  any 
American  court  showing  a  tendency  at  va- 
riance with  the  view  expressed  by  Judge 
Addison,  in  the  same  state,  fifty-four  years 
before. 

The  decisions  of  the  Federal  courts  con- 
tinue to  recognize  broad  inquisi^rial  powers 
in  a  grand  jury. 

Wharton,  Crim.  PI.  &  Pr.  8th  ed.  S  337 ; 
Re  Charge,  2  Sawy.  667,  Fed.  Cas.  No. 
18,255;  United  States  ▼.  Kimball,  117  Fed. 
156;  Frisbie  v.  United  States,  157  U.  S. 
160,  39  L,  ed.  657,  15  Sup.  Ct.  Rep.  586; 
United  States  v.  Reed,  2  Blatchf.  435,  Fed. 
Cas.  No.  16,134;  United  States  v.  Terry, 
39  Fed.  355.  See  also  United  States  t. 
McAvoy,  18  How.  Pr.  380. 

State  courts  generally  recognize  this  rule. 

Webster's  Case,  6  Me.  432;  State  t. 
Terry,  30  Mo.  368;  Ew  parte  Brown,  72 
Mo.  83,  37  Am.  Rep.  426;  Com.  v.  Smyth, 
11  Cush.  473;  Price  ▼.  Com,  21  Gratt.  846; 
State  v.  Wolcott,  21  Conn.  272;  State  v. 
Uagrath,  44  N.  J.  L.  227;  Blaney  v.  State, 
74  Md.  153,  21  Atl.  547;  PeopU  v.  Northey, 
77  Cal.  618,  19  Pac.  865,  20  Pac.  129; 
Thompson  &  M.  Juries,  §  615,  subd.  2; 
Wharton,  Crim.  PI.  &  Pr.  8th  ed.  $  388. 

Even  in  Pennsylvania,  where  some  restric- 
tions not  common  in  other  jurisdictions 
have  been  imposed  upon  the  powers  of 
the  grand  jury  acting  on  its  own  motion, 
their  power  to  act  at  the  instance  of  the 
district  attorney  is  recognized. 

MeCullough  v.  Com,  67  Pa.  30;  Rowand 
V.  Com.  82  Pa.  405;  Com,  v.  Oreen,  126 
ttL  531,  12  Am.  St  Rep.  894,  17  Atl.  878. 

Criminal  prosecutions  before  a  grand  jury 
in  En^and  at  the  time  of  the  establish- 
ment of  the  judicial  system  of  the  United 
States  were  almost  always  commenced  by 
private  prosecutors.  But  the  courts  of  this 
comitry  have  never  thought  it  wise  policy 
to  permit  a  private  prosecutor  to  take  any 
part,  except  as  a  witness,  in  setting  the  ma- 
chinery of  the  criminal  law  in  motion. 

Be  Charge,  supra. 

Even  in  Pennsylvania,  where,  as  early 
as  1706,  the  English  practice  was  retained 
by  statute  to  the  extent  of  requiring  that 
the  name  of  the  prosecutor  should  be 
pfaiced  upon  the  indictment,  it  was  held,  in 
1769,  that  this  statute  did  not  apply  where 
there  was  no  real  prosecutor,  i.  e.,  where 
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the  prosecution  took  its  rise  from  the  grand 
jury,  or,  we  might  add  with  equal  reason, 
from  the  prosecuting  attorney. 

King  v.  Lukens,  I  Dall.  5,  1  L.  ed.  13. 

In  its  beginnings,  the  grand  jury  seems  to 
have  been  devised  as  a  convenient  method  to 
assist  itinerant  justices  in  England  in  de- 
tecting crime  and  punishing  it.  They  seem 
clearly  to  have  been  expected  to  investigate, 
and  originally  they  indicted  frequently,  on 
mere  rumor. 

2  Pollock  k  M.  History  of  English  Law, 
p.  639;  2  Bracton,  De  Corona,  Twiss's  ed. 
chap.  22,  folio  143,  p.  451,  folio  1166;  1 
Reeves,  History  of  English  Law,  p.  457; 
2  Reeves,  History  of  English  Law,  p.  293; 
Stephen,  History  of  Crim.  Law  of  England, 
p.  253;  1  Huband,  Grand  Jury  in  Crim. 
Cases  in  Ireland,  p.  8 ;  Britton,  P.  C.  22-26 ; 
1  Stubb,  Constitutional  History  of  England, 
661  et  seq.;  Stubb,  Select  Charters,  p.  259; 
Taylor,  Origin  &  Growth  of  English  Con- 
stitution, p.  329;  Macclesfield  v.  Starkey, 
10  How.  St.  Tr.  1330. 

If  the  claim  of  the  appellant  be  conceded, 
that  a  charge  is  necessary,  it  must  also 
follow  that  he  has  the  right  to  object  to  the 
admissibility  of  evidence,  on  the  ground  that 
it  is  not  competent  under  the  charge.  But 
there  are  abundant  authorities  in  the  Fed- 
eral courts  to  the  effect  ( 1 )  that  the  grant- 
ing of  such  a  right  would  necessarily  result 
in  a  violation  of  the  secrecy  of  the  proceed- 
ings  of  the  grand  jury,  and  (2)  that  a 
witness  has  no  right  to  question  the  regular- 
ity of  the  proceedings  of  a  grand  jury. 

United  States  v.  Brown,  1  Sawy.  5^,  Fed. 
Cas.  14,671;  McGregor  v.  United  States,  134 
Fed.  187;  United  States  v.  Cobban,  127 
Fed.  713;  United  Staies  v.  Farrington,  5 
Fed.  343;  United  States  v.  Terry  and  United 
States  V.  Reed,  supra;  United  States  t. 
Ambrose,  3  Fed.  283. 

If  a  charge  more  specific  than  that  which 
may  be  fairly  inferred  from  the  state- 
ment of  the  district  attorney  be  necessary, 
the  court  will  presume  that  it  was  made. 
In  other  words,  the  court  will  presume  that 
both  the  grand  jury  and  the  district  attor- 
ney proceeded  in  accordance  with  their 
sworn  duties  and  in  accordance  with  law. 

United  States  v.  Terry,  supra;  United 
States  V.  Hunter,  15  Fed.  714;  United  States 
V.  Reed  and  United  States  v.  McAvoy,  su- 
pra. 

The  attitude  of  the  witness  showed  that 
he  regarded  the  evidence  called  for  as  ma- 
terial, for  he  objected  on  the  ground  that 
it  would  incriminate  him.  He  could  not 
interpose  that  objection  capriciously;  to 
make  it  available,  the  possibility  of  crimi- 
nation must  have  appeared  from  the  circum- 
stances. 

United   States   v.    Burr,   Fed.    Cas.    No. 
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14,692e;  United  Siatea  t.  McCarthy,  21 
Blatchf.  469,  18  Fed.  87;  Em  parte  Irvine, 
74  Fed.  964;  Wigmore,  Ey.  S  2271. 

It  is  doubtful  whether,  except  in  a  niost 
extreme  case,  a  witness  has  any  right  at 
all  to  raise  such  objections  as  those  raised 
here,  and  certainly  not  unless  it  clearly 
appears  that  his  constitutional  rights  are 
in  danger.  A  witness  before  a  grand  jury 
has  no  right  to  inquire  whether  that  body 
is  properly  constituted  and  a  lawful  body. 

Ew  parte  Haymond,  91  Cal.  545,  27  Pac. 
859. 

The  scope  of  the  powers  of  a  grand  jury 
is  limited  by  the  jurisdiction  of  the  court 
of  which  it  is  an  appendage. 

United  States  ▼.  Hill,  1  Brock.  156,  Fed. 
Gas.  No.  15,364. 

It  is  also  subject  to  the  direction  of  the 
court,  and  cannot  effectually  exercise  some 
of  its  most  important  functions  without 
the  interposition  of  the  court.  It  must 
resort  to  the  court  to  enforce,  by  subpoena, 
the  attendance  of  witnesses,  and  it  Is  only 
through  the  order  of  the  court  that  witnesses 
may  be  punished  for  contumacy.  Com,  v. 
Bannon,  97  Mass.  214;  Heard  v.  Pierce, 
8  Gush.  338,  54  Am.  Dec.  757. 

The  court  may  inquire  whethef  the  grand 
jury  has  exceeded  its  powers  {People  v. 
Naughton,  7  Abb.  Pr.  N.  S.  421;  Denning 
y.  State,  22  Ark.  131),  and  may  punish  the 
entire  jury  or  any  of  its  members  (Turk 
V.  State,  7  Ohio,  pt.  2,  p.  240;  State  v. 
Cotoan,  1  Head,  280;  Re  Ellis,  Hempst 
10). 

Whether  a  cause  or  action  under  the  title 
mentioned  in  the  subpoBna  was  pending  is 
unimportant.  The  proceeding  might  have 
proceeded  without  a  title. 

United  States  y.  Reed,  2  Blatchf.  435,  Fed. 
Gas.  No.  16,134. 

It  is  quite  clear  from  the  historical  origin 
of  the  4th  Amendment  that  it  was  not  in- 
tended to  limit  the  power  of  the  judiciary 
when  it  was  proceeding  in  the  ordinary 
way  through  the  writ  of  subpcena  duces 
tecum  to  compel  the  production,  upon  a 
trial  in  court,  of  documentary  eyidence. 
That  writ  had  existed  from  time  immemo- 
rial in  England, — long  before  general  execu- 
tiye  warrants  came  into  use.  Without  such 
a  writ  it  would  be  utterly  impossible  to 
carry  on  the  administration  of  justice 
{Summers  y.  Moseley,  2  Gromp.  &  M.  477; 
Wertheim  v.  Continental  R.  d  Trust  Co. 
21  Blatchf.  246,  15  Fed.  718,  and  note;  Amey 
y.  Long,  9  East,  473 ) ;  but  its  purpose  and 
effect  is  totally  different  from  a  search 
warrant  and  other  writs  of  that  kind. 

The  4th  Amendment  aimed  at  the  seizure 
ot  papers  or  other  tangible  property  by 
officers  of  the  law  in  such  manner  that  the 
owner  was  deprived  not  only  of  Ills  posites- 
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sion  and  control  of  them,  but  also  of  bit 
right,  when  they  were  produced  as  evidence, 
to  assert  his  privilege  in  order  to  avoid  their 
incriminating  effect. 

Adams  v.  Neu)  York,  192  U.  S.  585,  48 
L.  ed.  575,  24  Sup.  Ot.  Rep.  372. 

It  is  difficult  to  see  how,  under  any  cir- 
cumstances, a  compulsory  production  of 
papers  under  a  subpoena  duces  tecum  can 
be  held  to  be  an  unreasonable  search  and 
seizure,  particularly  where  the  papers  can- 
not be  used  to  incriminate  the  witness. 

Interstate  Commerce  Commission  v.  Baird, 
194  U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct 
Rep.  563;  Re  Moser  (Mich.)  11  Det.  L.  N. 
593,  101  N.  W.  591;  1  Greenl.  Ev.  16th  ed. 
§   469a. 

Unreasonableness,  under  the  4th  Amend- 
ment, cannot  .be  predicated  upon  either  the 
indetiniteness  of  the  description  of  the  books 
and  papers  called  for  in  the  subpcena,  or 
upon  the  volume  of  evidence  and  the  in- 
convenience in  producing  it. 

Reg.  V.  Oumey,  11  Gox,  G.  G.  414;  United 
States  T.  Bahcook,  3  Dill.  567,  Fed.  Gas. 
No.  14,484;  Re  Storror,  63  Fed.  564;  Wig^ 
more,  Ev.  fi  2193;  United  States  v.  Tilden, 
10  Ben.  566^  Fed.  Gas.  No.  16,522;  Mitok- 
elVa  Case,  12  Abb.  Pr.  249. 

The  petitioner  was  bound  to  produce  the 
documents  called  for  by  the  subpoena.  What- 
ever his  cause,  his  failure  to  do  so  consti- 
tutes contempt. 

Doe  ea  dem.  Butt  v.  Kelly,  4  Dowl.  273 ; 
Reg,  y.  RusseU,  7  Dowl.  693;  Amey  v.  Long, 
9  East,  483;  Holtat  y.  Schmidt,  2  Jones  A, 
S.  28;  BuU  v.  Loveland,  10  Pick.  9;  Chap- 
lain y.  Briscoe^  5  Smedes  &  M.  198;  Corsen 
V.  Dubois,  1  Holt,  N.  P.  239;  Field  v. 
Beaumont,  I  Swanst.  209;  MitohelVs  Case, 
supra;  Doe  em  dem,  Loscomhe  v.  Clifford,  2 
Gar.  &  K.  448;  0*Toole*s* Estate,  1  Tucker, 
39.     See  also  Wigmore,  Ev.  §  2200,  p.  2979. 

Every  person  subject  to  the  jurisdiction 
of  a  competent  and  lawful  tribunal  is  bound 
to  give  testimony.  This  is  a  solemn  and 
important  duty  that  every  citizen  owes  to 
his  coxmtry  {Ward  v.  State,  2  Mo.  120, 
22  Am.  Dec.  449).  He  is  privil^ed  to  de- 
cline only  in  case  his  answers  may  t^nd  to 
criminate  him.  Our  system  of  jurispru- 
dence does  not  permit  a  witness  to  refuse 
to  answer  because  he  prefers  not  to,  or  even 
because  his  answer,  will  tend  to  degrade 
him,  except,  only,  wliere  degrading  testi- 
mony is  interposed  solely  to  affect  his  credi- 
bility. 

1  Greenl.  Ev.  §§  454,  455. 

Where  the  reason  of  the  privilege  ceases, 
the  privilege  also  ceases. 

Broom,  Legal  Maxims,  p.  654;  i^rown  ▼. 
Walker,  161  U.  S.  597-599,  40  L.  ed.  821, 
822,  5  Inters.  Gom.  Rep.  369,  10  Sup.  CL 
Rep.  644. 
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llie  proeeeding  before  the  grand  jury  was 
a  "proceeding,  suit,  or  prosecution"  within 
the  meaning  of  the  immunity  provision. 

United  States  ▼.  Moore,  11  Fed.  248; 
United  States  ▼.  Craft,  43  Fed.  374;  Began 
T.  State,  30  Wis.  428,  11  Am.  Rep.  575; 
Brvner  ▼.  Superior  Court,  92  Cal.  248,  28 
Pae.  341;  Re  TUlery,  43  Kan.  192,  23  Pac. 
162;  Yates  t.  The  Queen,  L.  R.  14  Q.  B.  Div. 
648;  Drumm  v.  Cessnum,  61  Kan.  467,  59 
Pac.  1078. 

The  grand  jury  was  always  regarded  as 
■n  accusing  body. 

Re  Charge,  2  Sawy.  669,  Fed.  Cas.  No. 
18;255;  17  Am.  k  Eng.  Enc.  Law,  2d  ed. 
p.  1266;  State  ▼.  Branch,  68  N.  C.  186,  12 
Am.  Rep.  633. 

Except  as  evidence  in  defense  may  be  in- 
cident to  or  involved  in  accusing  evidence, 
s  gnnd  jury  generally  has  no  right  to  seek 
for  or  receive  evidence  in  defense. 

Respublica  v.  Shaffer,  I  Dall.  236,  1  L. 
ed.  116;  United  States  v.  Lawrence,  4 
Cranch,  C.  C.  514,  Fed.  Cas.  No.  15,576; 
Wharton,  Crim.  PI.  &  Pr.  8th  ed.  $  360. 

Mr.  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

Two  issues  are  presented  by  the  record  in 
this  case,  which  are  so  far  distinct  as  to 
require  separate  consideration.  They  de- 
pend upon  the  applicability  of  different  pro- 
visions of  the  Constitution,  and,  in  determin- 
ing the  question  of  affirmance  or  reversal, 
•bould  not  be  confounded.  The  first  of  these 
involves  the  immunity  of  the  witness  from 
oral  examination ;  the  second,  the  legality  of 
his  action  in  refusing  to  produce  the  docu- 
ments called  for  by  the  subpoena  duces  te- 

CUWl. 

1.  The  appellant  justifies  his  action  in  re- 
{I9]f!ising  to  answer  the  'questions  propounded 
to  bini,  1st,  upon  the  ground  that  there  was 
DO  specific  "charge"  pending  befor<«  the 
grand  jury  against  any  particular  person; 
Sdt  that  the  answers  would  tend  to  criminate 
Mm. 

The  first  objection  requires  a  definition  of 
the  word  "charge"  as  used  in  this  connec- 
tion, which  it  is  not  easy  to  furnish.  An 
tocosed  person  is  usually  charged  with  crime 
bj  a  complaint  made  before  a  committing 
magistrate,  which  has  fully  performed  its 
oflke  when  the  party  is  committed  or  held 
to  bail,  and  is  quite  unnecessary  to  the 
finding  of  an  indictment  by  a  grand  jury; 
or  by  an  information  of  the  district  at- 
torney, which  is  of  no  legal  value  in  pros- 
ecutions for  felony;  or  by  a  presentment, 
nsually  made,  as  in  this  case,  for  an  offense 
eommitted  in  the  presence  of  the  jury;  or 
by  an  indictment  which,  as  often  as  not,  is 
^wn  after  the  grand  jury  has  acted  upon 
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the  testimony.  If  another  kind  of  charge 
be  contemplated,  when  and  by  whom  must 
it  be  preferred?  Must  it  be  in  writing,  and 
if  so,  in  what  form?  Or  may  it  be  oral? 
The  suggestion  of  the  witness,  that  he 
should  be  furnished  with  a  copy  of  such 
charge,  if  applicable  to  him,  is  applicable 
to  other  witnesses  summoned  before  the 
grand  jury.  Indeed,  it  is  a  novelty  in 
criminal  procedure  with  which  we  are  whol- 
ly unacquainted,  and  one  which  might  in- 
volve a  betrayal  of  the  secrets  of  the  grand 
jury  room. 

Under  the  ancient  English  system,  crimi- 
nal prosecutions  were  instituted  at  the  suit 
of  private  prosecutors,  to  which  the  King 
lent  his  name  in  the  interest  of  the  public 
peace  and  good  order  of  society.  In  such 
cases  the  usual  practice  was  to  prepare  the 
proposed  indictment  and  lay  it  before  the 
grand  jury  for  their  consideration.  There 
was  much  propriety  in  this,  as  the  most 
valuable  function  of  the  grand  jury  was  not 
only  to  examine  into  the  commission  of 
crimes,  but  to  stand  between  the  prosecutor 
and  the  accused,  and  to  determine  whether 
the  charge  was  founded  upon  credible  testi- 
mony or  was  dictated  by  malice  or  personal 
ill-will. 

We  are  pointed  to  no  case,  however,  hold- 
ing that  a  grand  jury  *cannot  proceed  with- [60] 
out  the  formality  of  a  written  charge.  In- 
deed, the  oath  administered  to  the  foreman, 
which  has  come  down  to  us  from  the  most 
ancient  times,  and  is  found  in  Shaftes- 
bury's Trial,  8  How.  St.  Tr.  769,  indicates 
that  the  grand  jury  was  competent  to  act 
solely  on  its  own  volition.  This  oath  was 
that  "you  shall  diligently  inquire  and  true 
presentments  make  of  all  such  matters,  ar- 
ticles, and  things  as  shall  be  given  you  in 
charge,  as  of  all  other  matters,  and  things  as 
shall  come  to  your  own  knowledge  touching 
this  present  service,"  etc.  This  oath  has  re- 
mained substantially  unchanged  to  the  pres- 
ent day.  There  was  a  difference,  too,  in 
the  nomenclature  of  the  two  cases  of  accu- 
sations by  private  persons  and  upon  their 
own  knowledge.  In  the  former  case  their 
action  was  embodied  in  an  indictment  for- 
mally laid  before  them  for  their  considera- 
tion; in  the  latter  case,  in  the  form  of  a 
presentment.  Says  Blackstone  in  his  Com- 
mentaries, bk.  4,  p.  301: 

"A  presentment,  properly  speaking,  is 
the  notice  taken  by  a  grand  jury  of  any  of- 
fense from  their  own  knowledge  or  observa- 
tion, without  any  bill  of  indictment  laid  be- 
fore them  at  the  suit  of  the  King,  as  the 
presentment  of  a  nuisance,  a  libel,  and  the 
like;  upon  which  the  officer  of  the  court 
must  afterwards  frame  an  indictment,  be- 
fore the  party  presented  can  be  put  to  an- 
swer it." 
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Substantially  the  sarae  lan^age  is  used 
In  1  Chitty,  Crim.  I^w,  162. 

In  United  States  v.  Hill,  1  Brock.  166, 
Fed.  Cas.  No.  15,364,  it  was  indicated  by 
Chief  Justice  Marshall  that  a  presentment 
and  indictment  are  to  be  considered  as  one 
act,  the  second  to  be  considered  only  as  an 
amendment  to  the  first,  and  that  the  usage 
of  this  country  has  been  to  pass  over,  un- 
noticed, presentments  on  which  the  attorney 
does  not  think  it  proper  to  institute  pro- 
ceedings. 

In  a  case  arising  in  Tennessee  the  grand 
jury  without  the  agency  of  the  district  at- 
torney, had  called  witnesses  before  them, 
whom  they  interrogated  as  to  their  knowl- 
edge concerning  the  then  late  Cuban  expe- 
dition. Mr.  Justice  Catron  sustained  the 
legality  of  the  proceeding  and  compelled  the 
[61] witnesses  *to  answer.  His  opinion  is  reported 
in  Wharton's  Criminal  Pleading  &  Practice, 
8th  ed.  fi  .337.  He  says:  "The  grand  jury 
have  the  undoubted  right  to  send  for  wit- 
nesses and  have  them  sworn  to  give  evidence 
generally,  and  to  found  presentments  on  the 
evidence  of  such  witnesses;  and  the  question 
here  is  wliether  a  witness  thus  introduced 
is  legally  bound  to  disclose  whether  a  crime 
has  been  committed,  and  also  who  committed 
the  crime."  His  charge  contains  a  thorough 
discussion  of  the  whole  subject. 

While  presentments  have  largely  fallen  ii?- 
to  disuse  in  this  country,  the  practice  of 
grand  juries  acting  upon  notice,  either  of 
their  own  knowledge  or  upon  information 
obtained  by  them,  and  incorporating  their 
findings  in  an  indictment,  still  largely  ob- 
tains. Whatever  doubts  there  may  be  with 
regard  to  the  early  English  procedure,  the 
practice  in  this  country,  under  the  system 
of  public  prosecutions  carried  on  by  officers 
of  the  state  appointed  for  that  purpose,  has 
been  entirely  settled  since  the  adoption  of 
the  Constitution.  In  a  lecture  delivered  by 
Mr.  Justice  Wilson  of  this  court,  who  may 
be  assumed  to  have  known  the  current  prac- 
tice, before  the  students  of  the  University 
of  Pennsylvania,  he  says  (Wilson's  Works, 
vol.  2,  p.  213)  : 

"It  has  been  alleged  that  grand  juries 
are  confined,  in  their  inquiries,  to  the  bills 
ofl'ered  to  them,  to  the  crimes  given  them  in 
charge,  and  to  the  evidence  brought  before 
them  by  the  prosecutor.  But  these  concep- 
tions are  much  too  contracted;  they  pre- 
sent but  a  very  imperfect  and  unsatisfactory 
view  of  the  duty  required  from  grand  jurors, 
and  of  the  trust  reposed  in  them.  They  are 
not  appointed  for  the  prosecutor  or  for  the 
'  court ;  they  are  appointed  for  the  government 
and  for  the  people;  and  of  both  the  govern- 
ment and  people  it  is  surely  the  concern- 
ment that,  on  one  hand,  all  crimes,  whether 
given  or  not  given  in  charge^  whether  de- 
660 


scribed  or  not  described  with  professioin] 
skill,  should  receive  the  punishment  whidi 
the  law  denounces;  and  that,  on  the  other 
hand,  innocence,  however  strongly  assailed 
by  accusations  drawn  up  in  regular  form,  and 
*by  accusers,  marshaled  in  legal  array, [fi 
should,  on  full  investigation,  be  secure  in 
that  protection  which  the  law  engages  that 
she  shall  enjoy  inviolate. 

"The  oath  of  a  grand  juryman — and  bis 
oath  is  the  commission  under  whidi  he 
acts — assigns  no  limits,  except  those  marked 
by  diligence  itself,  to  the  course  of  his  in- 
quiries: Why,  then,  should  it  be  dreaiD- 
scribed  by  more  contracted  boundarieiT 
Shall  diligent  inquiry  be  enjoined?  Aad 
shall  the  means  and  opportunities  of  in- 
quiry be  prohibited  or  restrained  f* 

Similar  language  was  used  by  Judge  Addi- 
son, president  of  the  court  of  conunon  pleas, 
in  charging  the  grand  jury  at  the  session  of 
the  common  pleas  court,  in  1791: 

"If  the  grand  jury,  of  their  own  knovl- 
edge,  or  the  knowledge  of  any  of  them,  or 
from  the  examination  of  witnesses,  know  of 
any  offense  committed  in  the  county,  for 
which  no  indictment  is  preferred  to  them,  it 
is  their  duty  either  to  inform  the  officer  who 
prosecutes  for  the  state,  of  the  nature  of  the 
offense,  and  desire  that  an  indictment  for  it 
be  laid  before  them,  or,  if  they  do  not,  or, 
if  no  such  indictment  be  given  them,  it  it 
their  duty  to  give  such  information  of  it 
to  the  court;  stating,  without  any  particu- 
lar form,  the  facts  and  circumstances  which 
constitute  the  offense.  This  is  called  a  pre- 
sentment." 

The  practice,  then,  prevailing,  with  regard 
to  the  duty  of  grand  juries,  shows  that  s 
presentment  may  be  based,  not  only  npoa 
their  own  personal  knowledge,  but  from  the 
examination  of  witnesses. 

While  no  case  has  arisen  in  this  eoort  in 
which  the  question  has  been  distinctly  prt- 
sented,  the  authorities  in  the  state  courts 
largely  preponderate  in  favor  of  the  tbeorj 
that  the  grand  jury  may  act  upon  infoms- 
tion  received  by  them  from  the  examinatioB 
of  witnesses  without  a  formal  indictment,  or 
other  charge  previously  laid  before  then. 
An  analysis  of  cases  approving  of  this  neih* 
od  of  procedure  would  unduly  burden  this 
opinion,  but  the  following  are  the  leadiag 
ones  upon  the  subject:  Ward  ▼.  8tat9y  t 
Mo.  120,  22  Am.  Dec.  449;  State  r.  ferry. 
30  Mo.  368;  Em  *parte  Broum,  72  Mo.  83,  3T[C 
Am.  Rep.  426;  Com.  v.  Smyth,  11  Cush.  473; 
State  V.  Wolcott,  21  Conn.  272-280;  Stett 
V.  Magrathy  44  N.  J.  L.  227 ;  ThompMO  i 
M.  Juries,  fi$  615-617.  In  Blarney  t.  Sftt. 
74  Md.    153,  21   Atl.  547,  the  couH  said: 

"However  restricted  the  functions  of 
grand  juries  may  be  elsewhere*  we  hold 
in  this  state  they  have  plenary  inqoisitorisl 
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powers,  and  may  lawfully  themselves,  and 
upon  their  own  motion,  originate  charges 
against  offenders,  though  no  preliminary 
proceedings  have  heen  had  before  a  magis- 
trate, and  though  neither  the  court  nor  the 
state's  attorney  has  laid  the  matter  before 
them." 

The  rulings  of  the  inferior  Federal  courts 
are  to  the  same  effect.  Mr.  Justice  Field,  in 
diarging  a  grand  jury  in  California  (2 
Sawy.  667,  Fed.  Cas.  No.  18,255),  said  of 
the  grand  jury  acting  upon  their  own  knowl- 
edge: 

"Not  by  rumors  and  reports,  but  by  knowl- 
edge acquired  from  the  evidence  before  you, 
and  from  your  own  observations.  Whilst 
you  are  inquiring  as  to  one  offense,  another 
tad  a  different  offense  may  be  proved,  or 
witnesses  before  you  may,  in  testifying,  com- 
mit the  crime  of  perjury," 

Similar  language  was  used  in  United 
States  V.  Kimball,  117  Fed.  166-161;  United 
States  ▼.  Reed,  2  Blatchf.  449,  Fed.  Cas,  No. 
16,134;  United  States  v.  Terry,  39  Fed. 
355.  And  in  Frishie  v.  United  States,  157 
U.  S.  160,  39  L.  ed.  657,  15  Sup.  Ct.  Rep. 
586,  it  is  said  by  Mr.  Justice  Brewer: 

"But  in  this  country  it  ...  is  for  the 
grand  jury  to  investigate  any  alleged  crime, 
no  matter  how  or  by  whom  suggested  to 
them,  and  after  determining  that  the  evi- 
dence is  sufficient  to  justify  putting  the 
party  suspected  on  trial,  to  direct  the  prep- 
aiation  of  the  formal  charge  or  indictment." 

There  are  doubtless  a  few  cases  in  the 
state  courts  which  take  a  contrary  view, 
bat  they  are  generally  such  as  deal  with  the 
ibuaes  of  the  system,  as  the  indiscriminate 
Bommoning  of  witnesses  with  no  definite  ob- 
ject in  view,  and  rn  a  spirit  of  meddlesome 
inquiry.  In  the  most  pertinent  of  these 
cases  {Re  Lester,  77  Ga.  143),  the  mayor 
l64]of  Savannah,  who  was  also  ex  *officio  the 
presiding  judge  of  a  court  of  record,  was 
called  upon  to  bring  into  the  superior  court 
the  'information  Docket"  of  his  court,  to 
be  used  as  evidence  by  the  state  in  certain 
eases  pending  before  the  grand  jury.  It  was 
held  ''that  the  powers  of  the  body  are  inquisi- 
torial to  a  certain  extent  is  undeniable;  yet 
tbey  have  to  be  exercised  within  well-defined 
limits.  .  .  .  The  grand  jury  can  find  no 
bill  nor  make  any  presentment  except  upon 
the  testimony  of  witnesses  sworn  in  a  par- 
ticular case,  where  the  party  is  charged  with 
a  specified  offense." 

This  case  is  readily  distinguishable  from 
tbe  one  under  consideration,  in  the  fact  that 
the  subpoena  in  this  case  did  specify  the 
iction  as  one  between  the  United  States  and 
the  American  Tobacco  Company  and  the 
HacAndrewB-Forbes  Company;  and  that  the 
Georgia  Penal  Code  prescribed  a  form  of 
^•th  for  the  grand  jury^  "that  the  evidence 
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you  shall  give  the  grand  jury  on  this  bill  of 
indictment  ( or  presentment,  as  the  case  may 
be,  here  state  the  case)  shall  be  the  truth," 
etc.  This  seems  to  confine  the  witness  to 
a  charge  already  Irid  before  the  jury. 

In  Leiois  v.  Wake  County,  74  N.  C.  194,  the 
English  practice,  which  requires  a  prelimi- 
nary investigation  where  the  accused  can 
confront  the  accuser  and  witnesses  with  tes- 
timony, was  adopted  as  more  consonant  to 
principles  of  justice  and  personal  liberty. 
It  was  further  said  that  none  but  witnesses 
have  any  business  before  the  grand  jury,  and 
that  the  solicitor  may  not  be  present,  even 
to  examine  them.  The  practice  in  this  par- 
ticular in  the  Federal  courts  has  been  quite 
the  contrary. 

Other  cases  lay  down  the  principle  that 
it  must  be  made  to  appear  to  the  grand 
jury  that  there  is  reason  to  believe  that  a 
crime  has  been  committed,  and  that  they 
have  not  the  power  to  institute  or  prosecute 
an  inquiry  on  the  chance  that  some  crime 
may  be  discovered.  Re  Morse,  18  N.  Y. 
Crim.  Rep.  312^  87  N.  Y.  Supp.  721;  State 
V.  Adams,  2  Lea^  647^  an  unimportant  case, 
turning  upon  a  local  statute.  In  Pennsyl- 
vania, grand  juries  are  somewhat  more  re- 
stricted in  their  powers  than  is  usual  in 
other  states  {McCullough  v.  Com.  67  Pa. 
30;  *Rowand  v.  Com.  82  Pa.  405;  Com.  v. [65] 
Green,  126  Pa.  631,  12  Am.  St.  Rep.  894, 
17  Atl.  878),  and  in  Tennessee  inquisitorial 
powers  are  granted  in  certain  cases  and 
withheld  in  others  {State  v.  Adams,  supra; 
State  V.  Smith,  Meigs,  99,  33  Am.  Dec. 
132). 

We  deem  it  entirely  clear  that  under  the 
practice  in  this  country,  at  least,  the  ex- 
amination of  witnesses  need  not  be  preceded 
by  a  presentment  or  indictment  formally 
drawn  up,  but  that  the  grand  jury  may  pro- 
ceed, either  upon  their  own  knowledge  or 
upon  the  examination  of  witnesses,  to  in- 
quire for  themselves  whether  a  crime  cog- 
nizable by  the  court  has  been  committed; 
that  the  result  of  their  investigations  may 
be  subsequently  embodied  in  an  indictment, 
and  that,  in  summoning  witnesses,  it  is 
quite  sufiicient  to  apprise  them  of  the  names 
of  the  parties  with  respect  to  whom  they 
will  be  called  to  testify,  without  indicating 
the  nature  of  the  charge  against  them.  So 
valuable  is  this  inquisitorial  power  of  the 
grand  jury  that,  in  states  where  felonies 
may  be  prosecuted  by  information  as  well 
as  indictment,  the  power  is  ordinarily  re- 
served to  courts  of  impaneling  grand  juries 
for  the  investigation  of  riots,  frauds,  and 
nuisances,  and  other  cases  where  it  is 'im- 
practicable to  ascertain  in  advance  the 
names  of  the  persons  implicated.  It  is  im- 
possible to  conceive  that  in  such  cases  the 
examination  of  witnesses  must  be  stopped 

661 


65-67 


SuPBEMK  Court  of  the  Uioted  States. 


Oct.  TkBM, 


until  a  basiR  is  laid  by  an  indictDaent  for- 
xnally  preferred,  when  the  very  object  of  the 
examination  is  to  ascertain  who  shall  be  in- 
dicted. As  criminal  prosecutions  are  in- 
stituted by  the  state  through  an  officer  se- 
lected for  that  purpose,  he  is  vested  with  a 
certain  discretion  with  respect  to  the  cases 
he  will  call  to  their  attention,  the  number 
and  character  of  the  witnesses,  the  form  in 
which  the  indictment  shall  be  drawn,  and 
other  details  of  the  proceedings.  Doubtless 
abuses  of  this  power  may  be  imagined,  as 
if  the  object  of  the  inquiry  were  merely  to 
pry  into  the  details  of  domestic  or  business 
life.  But  were  such  abuses  called  to  the  at- 
tention of  the  court,  it  would  doubtless  be 
alert  to  repress  them.  While  the  grand  jury 
may  not  indict  upon  current  rumors  or  un- 
verified reports,  they  may  act  upon  knowl- 
edge acquired  either  from  their  own  ob- 
[66]servation8  *or  upon  the  evidence  of  wit- 
nesses, given  before  them. 

2.  Appellant  also  invokes  the  protection  of 
the  5th  Amendment  to  the  Constitution, 
which  declares  that  no  person  "shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself,''  and  in  reply  to  various 
questions  put  to  him  he  declined  to  answer, 
on  the  ground  that  he  would  thereby  in- 
criminate himself. 

The  answer  to  this  is  found  in  a  proviso 
to  the  general  appropriation  act  of  Februarv 
25,  1903  (32  Stat,  at  L.  854-904,  chap.  755, 
U.  S.  Comp.  Stat  Supp.  1905,  p.  602),  that 
"no  person  shall  be  prosecuted  or  be  sub- 
jected to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing 
concerning  which  he  may  testify  or  produce 
evidence,  documentary  or  otherwise,  in  any 
proceeding,  suit,  or  prosecution  under  said 
acts,"  of  which  the  antitrust  law  is  one,  pro- 
viding, however,  that  "no  person  so  testi- 
fying shall  be  exempt  from  prosecution  or 
punishment  for  perjury  committed  in  so 
testifying." 

While  there  may  be  some  doubt  whether 
the  examination  of  witnesses  before  a  grand 
jury  is  a  suit  or  prosecution,  we  have  no 
doubt  that  it  is  a  "proceeding"  within  the 
meaning  of  this  proviso.  The  word  should 
receive  as  wide  a  construction  as  is  neces- 
sary to  protect  the  witness  in  his  disclosures, 
whenever  such  disclosures  are  made  in  pur- 
suance of  a  judicial  inquiry,  whether  such 
inquiry  be  instituted  by  a  grand  jury,  or 
upon  the  trial  of  an  indictment  foimd  by 
them.  The  word  "proceeding**  is  not  a  tech- 
nical one,  and  is  aptly  used  by  the  courts 
to  designate  an  inquiry  before  a  grand  jury. 
It  has  received  this  interpretation  in  a 
number  of  cases.  Yates  v.  Queen,  L.  R.  14 
Q.  B.  Div.  648 ;  Hogan  v.  State,  30  Wis.  428, 
11  Am.  Rep.  575. 

The  object  of  the  amendment  is  to  estab- 
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lish  in  express  language  and  upon  a  fira 
basis  the  general  principle  of  English  and 
American  jurisprudence,  that  no  one  shil] 
be  compelled  to  give  testimony  whidi  maj 
expose  him  to  prosecution  for  crime.  It  is 
not  declared  that  he  may  not  be  eompdled 
to  testify  to  facts  which  may  impair  his  rep- 
utation for  probity,  or  even  tend  to  diagrstt 
him;  but  the  line  is  drawn  at  testimonr 
that  may  expose  *him  to  proseeutioii.  If  iht[^ 
testimony  relate  to  criminal  acta  long  since 
past,  and  against  the  prosecution  of  which 
the  statute  of  limitations  has  run,  or  for 
which  he  has  already  received  a  pardon  or 
is  guaranteed  an  immunity,  the  amendment 
does  not  apply. 

The  interdiction  of  the  5th  Amendment 
operates  only  where  a  witness  is  asked  to 
incriminate  himself, — in  other  words,  to 
give  testimony  which  may  possibly  expoM 
him  to  a  criminal  charge.  But  if  the  crim- 
inality  has  already  been  taken  awmj,  the 
amendment  ceases  to  apply>  The  crminality 
provided  against  is  a  present,  not  a  past, 
criminality,  which  lingers  only  as  a  memory, 
and  involves  no  present  danger  of  proteeo- 
tion.  To  put  an  extreme  case,  a  man  in  his 
boyhood  or  youth  may  have  committed  acts 
which  the  law  pronounces  criminal;  but  it 
would  never  be  asserted  that  he  would  then- 
by  be  made  a  criminal  for  life.  It  is  bert 
that  the  law  steps  in  and  says  that  if  the 
offense  be  outlawed  or  pardoned,  or  its  oini- 
nality  has  been  removed  by  statute,  the 
amendment  ceases  to  apply.  The  extent  of 
this  immunity  was  fully  considered  by  thii 
court  in  Counselman  v.  Hitchcock,  142  V.  S. 
547,  35  L.  ed.  1110,  3  Inters.  Coul  Rep.  818, 
12  Sup.  Ct.  Rep.  195,  in  which  the  imnnit; 
offered  by  Rev.  SUt.  $  860  (U.  S.  Coi■^ 
Stat.  1901,  p.  661),  was  declared  to  be  in- 
sufficient. In  consequence  of  this  dedsioa 
an  act  was  passed  applicable  to  testimooy 
before  the  Interstatr^  Commerce  Commiatka 
in  almost  the  exact  language  of  the  act  of 
February  25,  1903,  above  quoted.  This  aflt 
was  declared  by  this  court  in  Brotem  t. 
Walker,  161  U.  S.  591,  40  L.  ed.  819,  I 
Inters.  Com.  Rep.  369,  16  Sup.  Ct.  Rep,  M, 
to  afford  absolute  immunity  against  prose- 
cution for  the  offense  to  which  the  questioe 
related,  and  deprived  the  witness  of  hit  cne 
stitutional  right  to  refuse  to  answer.  Is- 
deed,  the  act  was  passed  apparently  to  mrti 
the  declaration  in  Couneelman  v.  Hitchcock 
(586,  L.  ed.  1122,  Inters.  Com.  Rep.  8SS, 
Sup.  Ct.  Rep.  206),  that  "a  sUtutory  ee- 
actment,  to  be  valid,  must  afford  abaolnte 
immunity  against  future  prooecutioB  for  Ue 
offense  to  which  the  question  relates.'  H 
the  constitutional  amendment  were  vssf 
fected  by  the  immunity  statute,  it  wooM  pet 
it  within  the  power  of  the  witness  to  be  bii 
own  judge  as  to  what  would  tend  to  imerimi- 
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nate  him,  and  would  justify  him  in  refusing 
[68]  to  answer  almost  *any  question  in  a  criminal 
caie,  unless  it  clearly  appears  that  the  im- 
mimity  was  not  set  up  in  good  faith. 

We  need  not  restate  the  reasons  given  in 
Brown  v.  Walker,  both  in  the  opinion  of  the 
court,  and  in  the  dissenting  opinion,  wherein 
all  the  prior  authorities  were  reviewed,  and 
a  conclusion  reached  by  a  majority  of  the 
eonrt,  which  fully  covers  the  case  under  con- 
sideration. 

The  suggestion  that  a  person  who  has  tes- 
tified compulsorily  before  a  grand  jury  may 
not  be  able,  if  subsequently  indicted  for  some 
matter  concerning  which  he  testified,  to 
procure  the  evidence  necessary  to  maintain 
his  plea,  is  more  fanciful  than  real.  He 
would  have  not  only  his  own  oath  in  support 
of  bis  inmiunity,  but  the  notes  often,  though 
not  always,  taken  of  the  testimony  before 
the  grand  jury,  as  well  as  the  testimony  ,of 
the  prosecuting  officer,  and  of  every  mem- 
ber of  the  jury  present.  It  is  scarcely  pos- 
sible that  all  of  them  would  have  forgotten 
the  general  nature  of  his  incriminating  tes- 
timony or  that  any  serious  conflict  would 
arise  therefrom.  In  any  event,  it  is  a  ques- 
tion relating  to  the  weight  of  the  testimony, 
which  could  scarcely  be  considered  in  deter- 
mining the  effect  of  the  immunity  statute. 
The  difficulty  of  maintaining  a  case  upon  the 
available  evidence  is  a  danger  which  the  law 
does  not  recognize.  In  prosecuting  a  case, 
or  in  setting  up  a  defense,  the  law  takes 
DO  account  of  the  practical  difficulty  which 
either  party  may  have  in  procuring  his  tes- 
timony. It  judges  of  the  law  by  the  facts 
whidi  each  party  claims,  and  not  by  what  he 
may  ultimately  establish. 

The  further  suggestion  that  the  statute 
offers  no  immunity  from  prosecution  in  the 
itate  courts  was  also  fully  considered  in 
Brown  v.  Walker,  and  held  to  be  no  answer. 
The  converse  of  this  was  also  decided  in 
Jack  V.  Kansas,  199  U.  S.  372,  ante,  234,  26 
Sup.  Ct  Rep.  73, — ^namely,  that  the  fact  that 
ID  imoinnity  granted  to  a  witness  under  a 
state  statute  would  not  prevent  a  prosecu- 
tion of  such  witness  for  a  violation  of  a 
Federal  statute  did  not  invalidate  such 
itatnte  under  the  14th  Amendment.  It 
was  held  both  by  this  court  and  by  the 
t69]sQprane  court  of  Kansas  that  *the  pos- 
sibility that  information  given  by  the 
witness  might  be  used  under  the  Federal 
set  did  not  operate  as  a  reason  for  permit- 
ting the  witness  to  refuse  to  answer,  and 
that  a  danger  so  unsubstantial  and  remote 
did  not  impair  the  legal  immunity.  Indeed, 
ii  the  argument  were  a  sound  one  it  might 
be  carried  still  further  and  held  to  apply  not 
only  to  state  prosecutions  within  the  same 
jurisdiction, '  but  to  prosecutions  under  the 
criminal  laws  of  other  states  to  which  the 
tOl  V.  s. 


witness  might  have  subjected  himself.  The 
question  has  been  fully  considered  in  Eng- 
land, and  the  conclusion  reached  that  the 
only  danger  to  be  considered  is  one  arising 
within  the  same  jurisdiction  and  under 
the  same  sovereignty.  Queen  v.  Boyes, '  1 
Bes^  &  S.  311;  King  of  Sicilies  v.  Willoow, 
7  St.  Tr.  N.  S.  1049,  1068;  State  v. 
March,  46  N.  C.  (1  Jones,  L.)  526;  State 
V.  Thomas,  98  N.  C.  599,  2  Am.  St.  Rep. 
351,  4  S.  E.  518.  The  entire  question  of 
immunity  is  also  exhaustively  treated  in 
Wigmore  on  Evidence,  §§  2255-2259. 

The  case  of  United  States  v.  Saline  Bank, 
I  Pet.  100,  7  L.  ed.  69,  is  not  in  conflict  with 
this.  That  was  a  bill  for  discovery,  filed  by 
the  United  States  against  the  cashier  of  the 
Saline  Bank,  in  the  district  court  of  the  Vir- 
ginia district,  who  pleaded  that  the  emission 
of  certain  unlawful  bills  took  place  within 
the  state  of  Virginia,  by  the  law  whereof 
penalties  were  inflicted  for  such  emissions. 
It  was  held  that  defendants  were  not  bound 
to  answer  and  subject  them  to  those  penal- 
ties. It  is  sufficient  to  say  that  the  prosecu- 
tion was  under  a  state  law  which  imposed 
the  penalty,  and  that  the  Federal  court  was 
simply  administering  the  state  law,  and  no 
question  arose  as  to  a  prosecution  under' an- 
other jurisdiction. 

But  it  is  further  insisted  that^  while  the 
immunity  statute  may  protect  individual 
witnesses,  it  would  not  protect  the  corpora- 
tion of  which  appellant  was  the  agent  and 
representative.  This  is  true,  but  the  answer 
is  that  it  was  not  designed  to  do  so.  The 
right  of  a  person  under  the  5th  Amendment 
to  refuse  to  incriminate  himself  is  purely  a 
personal  privilege  of  the  witness.  It  was 
never  intended  to  permit  him  to  plead  the 
fact  that  some  third  person  might  be  in- 
criminated by  his  testimony,  even  'though  he [70] 
were  the  agent  of  such  person.  A  privilege 
so  extensive  might  be  used  to  put  a  stop  to 
the  examination  of  every  witness  who  was 
called  upon  to  testify  before  the  grand  jViry 
with  regard  to  the  doings  or  busikiess  of  his 
principal,  whether  such  principal  were  an  in- 
dividual or  a  corporation.  The  question 
whether  a  corporation  is  a  "person"  within 
the  meaning  of  this  amendment  really  does 
not  arise,  except,  perhaps,  where  a  corpora- 
tion is  called  upon  to  answer  a  bill  of  dis- 
covery, since  it  can  only  be  heard  by  oral 
evidence  in  the  person  of  some  one  of  its  a- 
gents  or  employees.  The  amendment  is  lim- 
ited to  a  person  who  shall  be  compelled  in 
nny  criminal  case  to  be  a  witness  against 
himself;  and  if  he  cannot  set  up  the  privi- 
lege of  a  third  person,  he  certainly  cannot 
set  up  the  privilege  of  a  corporation.  As 
the  combination  or  conspiracies  provided 
against  by  the  Sherman  antitrust  act  can 
ordinarily  be  proved  only  by  the  testimony 
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of  parties  thereto,  in  the  person  of  their  a- 
gents  or  employees,  the  privilege  claimed 
would  practically  nullify  the  whole  act  of 
Congress.  Of  what  use  would  it  be  for  the 
l^slature  to  declare  these  combinations  un- 
lawful if  the  judicial  power  may  close  the 
door  of  access  to  every  available  source  of 
information  upon  the  subject?  Indeed,  so 
strict  is  the  rule  that  the  privilege  is  a  per- 
sonal one  that  it  has  been  held  in  some  cases 
that  counsel  will  not  be  allowed  to  make 
the  objection.  We  hold  that  the  questions 
should  have  been  answered. 

3.  The  second  branch  of  the  case  relates  to 
the  nonproduction  by  the  witness  of  the 
books  and  papers  called  for  by  the  suhpcena 
duces  tecum.  The  witness  put  his  refusal  on 
the  ground,  first,  that  it  was  impossible  for 
him  to  collect  them  within  the  time  allowed ; 
second,  because  he  was  advised  by  counsel 
that,  under  the  circumstances,  he  was  under 
no  obligation  to  produce  them;  and  finally, 
because  they  might  tend  to  incriminate  him. 

Had  the  witness  relied  solely  upon  the 
first  ground^  doubtless  the  court  would  have 
given  him  the  necessary  time.  The  last 
ground  we  have  already  held  untenable. 
While  the  second  ground  does  not  set  forth 
[71]  with  technical  accuracy  the  real  reason  'for 
declining  to  produce  them,  the  witness  could 
not  be  expected  to  speak  with  legal  exact- 
ness, and  we  think  is  entitled  to  assert 
that  the  subpcena  was  an  infringement  upon 
the  4th  Amendment  to  the  Constitution, 
which  declares  that  "the  right  of  the  peo- 
ple to  be  secure  in  their  persons,  houses, 
paper,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated, 
and  no  warrants  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be 
seized.'' 

The  construction  of  this  amendment  wa> 
exhaustively  considered  in  the  case  of  Boyd 
▼.  United  States,  116  U.  S.  616,  29  lu  ed. 
746,  6  Sup.  Ct.  Rep.  524,  which  was  an  in- 
formation in  rem  against  certain  cases  of 
plate  glass,  alleged  to  have  been  imported 
in  fraud  of  the  revenue  acts.  On  the  trial  it 
became  important  to  show  the  quantity  and 
value  of  the  glass  contained  in  a  number  of 
cases  previously  imported;  and  the  district 
judge,  under  {  5  of  the  act  of  June  22,  1874, 
[18  Stat,  at  L.  187,  chap.  391,  U.  S.  Comp. 
Stat.  1901,  p.  2018],  directed  a  notice  to  be 
g^ven  to  the  claimants,  requiring  them  to 
produce  the  invoice  of  these  cases  under  pen- 
alty that  the  allegations  respecting  their 
contents  should  be  taken  as  confessed.  We 
held  (page  622,  L.  ed.  p.  748,  Sup.  Ct.  Rep.  p. 
528)  "that  a  compulsory  production  of  a 
man's  private  papers  to  establish  a  criminal 
eharge  against  him,  or  to  forfeit  his  proper- 
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ty,  is  within  the  scope  of  the  4th  Amend- 
ment to  the  Constitution,  in  all  eases  in 
which  a  search  and  seizure  would  be,"  and 
that  the  order  in  question  was  an  unrea- 
sonable search  and  seizure  within  that 
amendment. 

The  history  of  this  provision  of  the  Consti- 
tution and  its  connection  with  the  foroMT 
practice  of  general  warrants,  or  writ«  of  as- 
sistance, was  given  at  great  length,  and 
the  conclusion  reached  that  the  oompalsorr 
extortion  of  a  man's  own  testimony,  or  of 
his  private  papers,  to  connect  him  with  a 
crime  of  a  forfeiture  of  his  goods,  is  ill<g&l 
(p.  634,  L.  ed.  p.  752,  Sup.  Ct.  Rep.  p.  534  . 
"is  compelling  a  man  to  be  a  witness  agmiut 
himself,  within  the  meaning  of  the  5tii 
Amendment  to  the  Constitution,  and  u  the 
equivalent  of  a  search  and  seizure — and  as 
unreasonable  search  and  seizure — within  th« 
meaning  of  the  4th  Amendment. 

'Subsequent  cases  treat  the  4th  and  5tS/ 
Amendments  as  quite  distinct,  having  dif- 
ferent   histories,   and   performing   separate 
functions.     Thus,  in  the  case  of  Interttatt 
Commerce  Commission  v.  Brimson.  154  l*  ^ 
447,  38  L.  ed.  1047,  4  Inters.  Com.  Rep.  545, 
14  Sup.  Ct.  Rep.  1125,  the  constitutionality 
of  the  interstate  commerlw  act,  so  far  as  it 
authorized  the  circuit  courts  to  use  their 
processes  in  aid  of  inquiries  before  the  Com 
mission,  was  sustaincMi,  the  court  obeerving 
in  that  connection: 

"It  was  clearly  competent  for  Coogrew, 
to  that  end,  to  invest  the  Commissioo  vith 
authority  to  require  the  attendance  and  tes- 
timony of  witnesses,  and  the  production  of 
books,  papers,  tariffs,  contracts,  agreefDenti, 
and  documents  relating  to  any  matter  1^ 
gaily  committed  to  that  body  for  investi- 
gation. We  do  not  understand  that  any  of 
these  propositions  are  disputed  in  this  case.* 

The  case  of  Adams  v.  New  York,  192  U.  & 
585,  48  L.  ed.  575,  24  Sup.  Ct  Rep.  372, 
which  was  a  writ  of  error  to  the  supreme 
court  of  the  state  of  New  York,  involriof 
the  seizure  of  certain  gambling  paraphcr^ 
nalia,  was  treated  as  involving  the  coostnte- 
tion  of  the  4th  and  5th  Amendments  to  lbs 
Federal  Constitution.  It  was  held,  in  sub- 
stance, that  the  fact  that  papers  pertiaeat 
to  the  issue  nuiy  have  been  illegally  takt« 
from  the  possession  of  the  party  agaiait 
whom  they  are  offered  was  not  a  valid  ot^ 
jection  to  their  admissibility;  that  the  sd- 
mission  as  evidence  in  a  criminal  trial  « f 
papers  found  in  the  axeeution  of  a  valid 
searoh  warrant  prior  to  the  indictme**t  vas 
not  an  infringement  of  the  5th  AmefidairBt 
and  that,  by  the  introduction  of  such  eri- 
dence,  defendant  was  not  compelled  to  in- 
criminate himself.  The  substance  of  the 
opinion  is  contained  in  the  following  para- 
graph.   It  was  contended  that:    "If  a  wmrtk 

tot  v.  & 


Hale  t.  Henkel. 


7^-T5 


vmirant  is  issued  for  stolen  property,  and 
burglars'  tools  be  discovered  and  seized, 
they  are  to  be  excluded  from  testimony  by 


States  Emp,  Co.  ▼.  Eenderswi,  09  Iowa,  40, 
28  N.  W.  426;  Greenl.  Ev.  469o. 

If,  whenever  an  officer  or  employee  of  a 


force  of  these  amendments.    We  think  they  |  corporation  were  sununoned  before  a  grand 
were  never  intended  to  have  that  effect,  but '  jury  as  a  witness  he  could  refuse  to  produce 


are  rather  designed  to  protect  against  com- 
pulsory testimony  from  a  defendant  against 
hinuelf  in  a  criminal  trial,  and  to  punish 
wrongful  invasion  of  the  home  of  the  citizen 
or  the  unwarranted  seizure  of  his  papers  and 

rajproperty,  and  to  ♦render  invalid  l^islation 
or  judicial  procedure  having  such  effect." 

The  Boyd  Case  must  also  be  read  in  con- 
nection with  the  still  later  case  of  Interstate 
Commerce  Commission  v.  Baird,  194  U.  S. 
25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep.  663,  which 
arose  upon  the  petition  of  the  Commission 
for  orders  requiring  the  testimony  of  wit- 
nesses and  the  production  of  certain  books, 
papers,  and  documents.  The  case  grew  out 
of  a  complaint  against  certain  railway  com- 
'^-nies  that  they  charged  unreasonable  and 
unjust  rates  for  the  transportation  of  an- 
thracite coal.  Objection  was  made  to  the 
production  of  certain  contracts  between 
these  companies  upon  the  ground  that  it 
would  compel  the  witnesses  to  furnish  evi- 
dence against  themselves  in  violation  of  the 
5tii  Amendment,  and  would  also  subject  the 
parties  to  unreasonable  searches  and  seiz- 
ures. It  was  held  that  the  circuit  court 
erred  in  holding  the  contracts  to  be  irrele- 
Tant,  and  in  refusing  to  order  their  pro- 
duction as  evidence  by  the  witnesses  who 
were  parties  to  the  appeal.  In  delivering 
the  opinion  of  the  court  the  Boyd  Case  was 
again  considered  in  connection  with  the 
4th  and  5th  Amendments,  and  the  remark 
made  by  Mr.  Justice  Day  that  the  immunity 
ttatute  of  1893  ''protects  the  witness  from 
such  use  of  the  t^timony  given  as  will  re- 
mit in  bis  punishment  for  crime  or  the  for- 
feiture of  his  estate.'' 

Having  already  held  that,  by  reason  of  the 
immunity  act  of  1903,  the  witness  could  not 
a?ail  himself  of  the  5th  Amendment  it  fol- 
lows that  he  cannot  set  up  that  amendment 
as  against  the  production  of  the  books  and 
papers,  since,  in  respect  to  these,  he  would 
also  be  protected  by  the  immunity  act.  We 
think  it  quite  clear  that  the  search  and  sei- 
zure clause  of  the  4th  Amendment  was  not 
intended  to  interfere  with  the  power  of 
courts  to  compel,  through  a  subpoena  duces 
terum,  the  production,  upon  a  trial  in  court, 
of  documentary  evidence.  As  remarked  in 
Bummers  ▼.  Moseley,  2  Cromp.  &  M.  477,  it 
would  be  "utterly  impossible  to  carry  on  the 
administration  of  justice**  without  this  writ. 
The  following  authorities  are  conclusive 
BDon  this  question:     Amey  v.  Long^  9  East, 

741473;  Bull  v.  Loveland,  10  •Pick.  0;  United 
201  V'  8*  U.  a.  Book  50. 


the  books  and  documents  of  such  corpora- 
tion, upon  the  ground  that  they  would  in- 
criminate the  corporation  itself,  it  would 
result  in  the  failure  of  a  large  number  of 
cases  where  the  illegal  combination  was  de- 
terminable only  upon  the  examination  of 
such  papers.  Conceding  that  the  witness 
was  an  officer  of  the  corporation  under  in-  ' 
vestigation,  and  that  he  was  entitled  to  as- 
sert the  rights  of  the  corporation  with  re- 
spect to  the  production  of  its  books  and 
papers,  we  are  of  the  opinion  that  there  is  a 
clear  distinction  in  this  particular  between 
an  individual  and  a  corporation,  and  that 
the  latter  has  no  right  to  refuse  to  submit 
its  books  and  papers  for  an  examination  at 
the  suit  of  the  state.  The  individual  may 
stand  upon  his  constitutional  rights  as  a 
citizen.  He  is  entitled  to  carry  on  his  pri- 
vate business  in  his  own  way.  His  power 
to  contract  is  unlimited.  He  owes  no  duty 
to  the  state  or  to  his  neighbors  to  divulge 
his  business,  or  to  open  his  doors  to  an  in- 
vestigation, so  far  as  it  may  tend  to  crimi- 
nate him.  He  owes  no  such  duty  to  the 
state,  since  he  receives  nothing  therefrom, 
beyond  the  protection  of  his  life  and  prop- 
erty. His  rights  are  such  as  existed  by 
the  law  of  the  land  long  antecedent  to  the 
organization  of  the  state,  and  can  only  be 
taken  frem  him  by  due  process  of  law,  and 
in  accordance  with  the  Constitution.  Among 
his  rights  are  a  refusal  to  incriminate  him- 
self, and  the  immunity  of  himself  and  his 
property  from  arrest  or  seizure  except  under 
a  warrant  of  the  law.  He  owes  nothing  to 
the  public  so  long  as  he  does  not  trespass 
upon  their  rights. 

Upon  the  other  hand,  the  corporation  is 
a  creature  of  the  state.  It  is  presumed 
to  be  incorporated  for  the  benefit  of  the 
public.  It  receives  certain  special  privileges 
and  franchises,  and  holds  them  subject  to 
the  laws  of  the  state  and  the  limitations 
of  its  charter.  Its  powers  are  limited  by 
law.  It  can  maKe  no  contract  not  author- 
ized by  its  charter.  Its  rights  to  *act  as  a  [75] 
corporation  are  only  preserved  to  it  so  long 
as  it  obeys  the  laws  of  its  creation.  There 
is  a  reserved  right  in  the  legislature  to  in- 
vestigate its  contracts  and  find  out  whether . 
it  has  exceeded  its  powers.  It  would  be  a 
strange  anomaly  to  hold  that  a  state,  having 
chartered  a  corporation  to  make  use  of  cer- 
tain franchises,  could  not,  in  the  exercise  of 
its  sovereignty,  inquire  how  these  franchises 
had  been  employed,  and  whether  they  had 
been  abused,  and  demand  the  production  of 
the  corporate  books  and  papers  for  that  pur- 
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pose.  The  defense  amounts  to  this:  That 
an  officer  of  a  corporation  which  is  charged 
with  a  criminal  violation  of  the  statute, 
may  plead  the  criminality  of  such  corpora- 
tion as  a  refusal  to  produce  its  books.  To 
state  this  proposition  is  to  answer  it.  While 
an  Individual  may  lawfully  refuse  to  answer 
incriminating  questions  unless  protected  by 
an  immunity  statute,  it  does  not  follow  that 
a  corporation,  vested  with  special  privi- 
leges and  franchises,  may  refuse  to  show  its 
hand  when  charged  with  an  abuse  of  such 
privileges. 

It  is  true  that  the  corporation  in  this  case 
was  chartered  under  the  laws  of  New  Jersey, 
and  that  it  receives  its  franchise  from  the 
legislature  of  that  state ;  but  such  franchises, 
so  far  as  they  involve  questions  of  inter- 
state commerce,  must  also  be  exercised  in 
subordination  to  the  power  of  Congress  to 
.  regelate  such  commerce,  and  in  respect  to 
this  the  general  government  may  also  assert 
a  sovereign  authority  to  ascertain  whether 
such  franchises  have  been  exercised  in  a  law- 
ful manner,  with  a  due  regard  to  its  own 
laws.  Being  subject  to  this  dual  sovereign- 
ty, the  general  government  possesses  the 
eame  right  to  see  that  its  own  laws  are  re- 
spected as  the  state  would  have  with  respect 
to  the  special  franchises  vested  in  it  by  the 
laws  of  the  state.  The  powers  of  the  general 
government  in  this  particular  in  the  vindi- 
cation of  its  own  laws  are  the  same  as  if  the 
corporation  had  been  created  by  an  act  of 
Congress.  It  is  not  intended  to  intimate, 
however,  that  it  has  a  general  visitatorial 
power  over  state  corporations. 

4.  Although,  for  the  reasons  above  stated, 
(76]  we  are  of  the  'opinion  that  an  officer  of  a 
corporation  which  is  charged  with  a  viola- 
tion of  a  statute  of  the  state  of  its  creation, 
or  of  an  act  of  Congress  passed  in  the  exer- 
cise of  its  constitutional  powers,  cannot  re- 
*  fuse  to  produce  the  books  and  papers  of  such 
corporation,  we  do  not  wish  to  be  understood 
as  holding  that  a  corporation  is  not  entitled 
to  immunity,  under  the  4th  Amendment, 
against  unreasonable  searches  and  seizures. 
A  corporation  is,  after  all,  but  an  associa- 
tion of  individuals  undeV  an  assimied  name 
and  with  a  distinct  legal  entity.  In  organ- 
izing itself  as  a  collective  body  it  waives  no 
constitutional  immunities  appropriate  to 
such  body.  Its  property  cannot  be  taken 
without  compensation.  It  can  only  be  pro- 
ceeded against  by  due  process  of  law,  and  is 
protected,  under  the  14th  Amendment, 
against  unlawful  discrimination.  Oulf,  O. 
d  flf.  F,  R.  Co.  V.  Ellis,  165  U.  S.  150,  154, 
41  L.  ed.  666,  667,  17  Sup.  Ct.  Rep.  255,  and 
cases  cited.  Corporations  are  a  necessary 
feature  of  modern  business  activity,  and 
their  aggregated  capital  has  become  the 
source  of  nearly  all  great  enterprises. 
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We  are  also  of  opinion  that  an  order  ior 
the  production  of  books  and  papers  may 
stitute  an  unreasonable  search  and 
within  the  4th  Amendment.  While  a 
ordinarily  implies  a  quest  by  an  officer  of 
the  law,  and  a  seizure  contemplates  a  forci- 
ble dispossession  of  the  owner,  still,  as  waa 
held  in  the  Boyd  Case,  the  substance  of  tlM 
offense  is  the  compulsory  production  of  pri- 
vate papers,  whether  under  a  search  warrant 
or  a  subpoena  duces  tecum,  against  which 
the  person,  be  he  individual  or  oorpormtioa, 
is  entitled  to  protection.  Applying  the  test 
of  reasonableness  to  the  present  ease,  w« 
think  the  subpoena  duces  tecum  is  far  too 
sweeping  in  its  terms  to  be  regarded  as 
reasonable.  It  does  not  require  Uie  prodne- 
tion  of  a  single  contract,  or  of  contracts 
with  a  particular  corporation,  or  a  linsited 
number  of  documents,  but  all  understaad' 
ings,  contracts,  or  correspondence  between 
the  MacAndrews  &  Forbes  Company,  and  bo 
less  than  six  different  companies,  as  vsU 
as  all  reports  made  and  accounts  reBdsrcd 
by  such  companies  from  the  date  of  the  or- 
ganization of  the  MacAndrews  ft  Forbes 
Company,  *as  well  as  all  letters  received  bT[^ 
that  company  since  its  organizataoo  fron 
more  than  a  dozen  different  companies,  sit- 
uated in  seven  different  states  in  the  Unioa. 

If  the  writ  had  required  the  prodoctkm 
of  ail  the  hookas  papers,  and  documeau 
found  in  the  office  of  the  MaeAndrews  k 
Forbes  Company,  it  would  scarcely  be  mors 
universal  in  its  operation  or  more  complete- 
ly put  a  stop  to  the  business  of  that  earn- 
pany.  Indeed,  it  is  difficult  to  say  bo«  its 
business  could  be  carried  on  after  it  had 
been  denuded  of  this  mass  of  material, 
which  is  not  shown  to  be  necessary  in  tJw 
prosecution  of  this  case,  and  is  deaxlj  is 
violation  of  the  general  principle  erf  U* 
with  regard  to  the  particularity  required  in 
the  description  of  documents  necessary  to  a 
search  warrant  or  subpcena.  Doubtless 
many,  if  not  all,  of  these  documents  ouy 
ultimately  be  required,  but  some  necessity 
should  be  shown,  either  from  an  nremine 
tion  of  the  witnesses  orally,  or  frooi  tW 
known  transactions  of  these  companies  vitk 
the  other  companies  implicated,  or  soom  evi- 
dence of  their  materiality  prodaeed,  to~jttr 
tify  an  order  for  the  production  of  euck  a 
mass  of  papers.  A  general  subpcnie  of 
this  description  is  equally  indefensilUe  as  a 
search  warrant  would  be  if  couched  in  si»* 
ilar  terms.  Ew  parte  Bro^tn,  72  Mo*  O; 
37  Am.  Rep.  426;  Shaftsbufy  v.  ArroMmmitk^ 
4  Ves.  Jr.  66;  Lee  v.  Angas,  L.  R.  2  S^ 
50. 

Of  course,  in  view  of  the  power  of 
gress  over  interstate  commerce,  to  whicli 
have  adverted,  we  do  not  wish  to  be 
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stood  as  holding  that  an  examination  of  the 
books  of  a  corporation,  if  duly  authorized 
by  aet  of  Congress,  would  constitute  an  un- 
reasonable search  and  seizure  within  the  4th 
Amendment. 

But  tkis  objection  to  the  aubposna  does 
not  go  to  the  validity  of  the  order  remand- 
in§  the  petitioner,  which  is,  therefore,  af- 
ftnueti, 

Mr.  Justice  Harlaiit  concurring: 
I  concur  entirely  in  what  is  said  in  the 
rSlopinion  of  the  court  *in  reference  to  the 
poren  and  ftmctions  of  the  grand  jury  and 
as  to  the  scope  of  the  5th  Amendment  of  the 
Constitution:     I  concur  also  in  the  affirm- 
anee  of  the  judgment;  but  must  withhold  my 
as«ent  to  some  of  the  views  expressed  in  the 
opinion.    It  seems  to  me  that  the  witness 
was  not  entitled  to  assert,  as  a  reason  for 
not  obeying  the  order  of  the  court,  that  the 
tuhfKtna  duces  tecum  was  an  infringement 
of  the  4th  Amendment,  which  declares  that 
*^1he  right  of  the  people  to  be  secure  in  their 
ffrtons,  houses,  paper,  and  effects,  against 
nnreasonable  searches  and  seizures,  shall  not 
be  violated,  and  no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  or 
tffirmation,  and  particularly  describing  the 
place  to  be   searched,   and  the  persons  or 
tbings  to  be  seized."    It  may  be,  I  am  in- 
clined to  think,  as  a  matter  of  procedure 
and  practice,  that  the  subpoena  duces  tecum 
vas  too  broad  and  indefinite.    But  the  ac- 
tion of  the  court  in  that  regard  was,  at  the 
ntmofit,  only  error,  and  that  error  did  not 
affect  its  jurisdiction  to  make  the  order,  nor 
authorize     the     witness  —  whose     personal 
rights,  let  it  be  observed,  were  in  nowise  in- 
TOlred  in  the  pending  inquiry — to  refuse  com- 
pliance with  the  subpoena,  upon  the  ground 
that  it  involved  an  unreasonable  search  and 
Kizure  of  the  books,  papers,  and  records  of 
ti)f  corporation  whose  conduct^  so  far  as  it 
related  to  the  Sherman  antitrust  act,  was 
the  subject  of  the  examination.    It  was  not 
Ms  privilege  to  stand  between  the  corpora- 
tion and  the  government  in  the  investigation 
before  the  grand  jury.    In  my  opinion,   a 
corporation — "an  artificial   being,  invisible, 
intangible,  and  existing  only  in  contempla- 
tion of  laV— cannot  claim  the  immunity 
given  by  the  4th  Amendment;  for  it  is  not  a 
part  of  the  "people,"  within  the  meaning  of 
that  Amendment.    Nor  is  it  embraced  by  the 
word  **persons"   in   the  Amendment.    If  a 
eontrary   view    obtains,   the   power   of   the 
government,  by  its  representatives,  to  look 
into  the  books,  records,  and  papers  of  a  cor- 
poration of  its  own  creation,  to  ascertain 
whether  that  corporation  has  obeyed  or  is 
defying  the  law,  will  be  greatly  curtailed,  if 
not  destroyed.     If  a  corporation,  when  its 
affairs  are  under  examination  by  a  grand 
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jury  'proceeding  in  its  work  under  the  orders  [79] 
of  the  court,  can  plead  the  immunity  given 
by  the  4th  Amendment  against  unreasonable 
searches  and  seizures,  may  it  not  equally  re- 
ly upon  that  Amendment  to  protect  it  even 
against  a  statute  authorizing  or  directing 
the  examination  by  the  agents  of  the  gov- 
ernment creating  it,  of  its  papers,  docu- 
ments, and  records,  unless  they  specify  the 
particular  papers,  documents,  and  records  to 
be  examined?  If  the  order  of  the  court  be- 
low is  to  be  deemed  invalid  as  an  unreason- 
able search  and  seizure  of  the  papers,  books, 
deemed  valid  if  made  under  the  express  au- 
and  records  of  the  corporation,  could  it  be 
thority  of  an  act  of  Congress?  Congress 
could  not,  any  more  than  a  court,  authorize 
an  unreasonable  seizure  or  search  in  viola- 
tion of  the  4th  Amendment.  In  my  judg- 
ment when  a  grand  jury,  seeking,  in  the  dis- 
charge of  its  public  duties,  to  ascertain 
whether  a  corporation  has  violated  the  law 
in  any  particular,  requires  the  production  of 
the  books,  papers,  and  records  of  such  cor- 
poration, no  officer  of  that  corporation  can 
rightfully  refuse,  when  ordered  to  do  so  by 
the  court,  to  produce  such  books,  papers, 
and  records  in  his  official  custody,  upon  the 
ground  simply  that  the  order  was,  as  to  the 
corporation,  an  unreasonable  search  and 
seizure  within  the  meaning  of  the  4th 
Amendment. 

Mr.  Justice  MoKonnA,  concurring: 
I  concur  in  the  judgment,  but  not  in  all 
the  propositions  declared  by  the  court.  I 
think  the  subpoena  is  sufficiently  definite. 
The  charge  pending  was  a  violation  of  the 
antitrust  act  of  1890.  [26  Stat,  at  L.  209, 
chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200.] 
The  documents  and  papers  sought  were  the 
understandings  and  agreements  of  the  ac- 
cused companies.  That  the  documents  com- 
manded were  many  or  evidenced  transac- 
tions occurring  through  a  period  of  time  are 
not  circumstances  fatal  to  the  validity  of 
the  subpoena.  If  there  was  a  violation  of 
the  antitrust  act,  that  is,  combinations  in 
restraint  of  trade,  it  would  be  probably  evi- 
denced by  formal  agreements,  but  it  might 
also  be  evidenced  or  its  transactions  alluded 
to  in  telegrams  *and  letters  sent  during  the  [80] 
time  the  combination  operated.  Each  tele- 
gram, each  letter,  would  contribute  proof, 
and  therefore  material  testimony.  Why, 
then,  should  they  not  be  produced?  What 
answer  is  given?  It  is  said  the  subpoena  is 
tantamount  to  requiring  all  the  books, 
papers,  and  documents  found  in  the  office  of 
the  MacAndrews  &  Forbes  Company,  and  an 
embarrassment  is  conjectured  as  a  result  to 
its  business.  These,  then,  I  assume,  are  the 
I  detrimental  consequences  that  will  be 
'  produced  by  obedience  to  the  subpcena.     If 
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such  consequences  could  be  granted,  they  are 
not  fatal  to  the  subpcena.  But  they  may 
be  denied.  There  can  be,  at  most,  but 
a  temporary  use  of  the  books,  and  this 
can  be  accommodated  to  the  convenience  of 
parties.  It  is  matter  for  the  court,  and 
we  cannot  assume  that  the  court  will  fail 
of  consideration  for  the  interest  of  parties, 
or  subject  them  to  more  inconvenience  than 
the  demands  of  justice  may  require. 

I  cannot  think  that  the  consequences  men- 
tioned are  important  or  necessary  to  the  ar- 
gument. A  more  serious  matter  is  the  ap- 
plication of  the  4th  Amendment  of  the  Con- 
stitution of  the  United  States. 

It  is  said  "a  search  implies  a  quest  by 
an  officer  of  the  law;  a  seizure  contemplates 
a  forcible  dispossession  of  the  owner." 
Nothing  can  be  more  direct  and  plain ;  noth- 
ing more  expressive  to  distinguish  a  sub- 
pcena from  a  search  warrant.  Can  a  sub- 
pcena lose  this  essential  distinction  from  a 
search  warrant  by  the  generality  or  special- 
ity of  its  terms?  I  think  not.  The  dis- 
tinction is  based  upon  what  is  authorized  or 
directed  to  be  done, — ^not  upon  the  form  of 
words  by  which  the  authority  or  command  is 
given.  "The  quest  of  an  officer"  acts  upon 
the  things  themselves, — may  be  secret,  in- 
trusive, accompanied  by  force.  The  service 
of  a  subpcena  is  but  the  delivery  of  a  paper 
to  a  party, — is  open  and  aboveboard.  There 
is  no  element  of  trespass  or  force  in  it.  It 
does  not  disturb  the  possession  of  property. 
It  cannot  be  finally  enforced  except  after 
challenge,  and  a  ju(^^ent  of  the  court  upon 
the  challenge.  This  is  a  safeguard  against 
abuse  the  same  as  it  is  of  other  processes  of 
[81]  the  *law;  and  it  is  all  that  can  be  allowed 
without  serious  embarrassment  to  the  ad- 
ministration of  justice.  Of  course,  it  con- 
strains the  will  of  parties,  subjects  their 
property  to  the  uses  of  proof.  But  we  are 
surely  not  prepared  to  say  that  such  uses 
are  unreasonable,  or  are  sacrifices  which 
the  law  may  not  demand. 

However,  I  may  apprehend  consequences 
that  the  opinion  does  not  intend.  It  seems 
to  be  admitted  that  many,  if  not  all,  of  the 
documents  may  ultimately  be  required,  but 
it  is  said,  "some  necessity  should  be  showu, 
either  from  an  examination  of  the  witnesses 
orally,  or  from  the  known  transactions  of 
these  companies  with  the  other  companies 
implicated,  or  some  evidence  of  their  mate- 
riality produced,  to  justify  an  order  for 
the  production."  This  intimates  a  differ- 
ent objection  to  the  order  of  the  court  than 
the  generality  of  the  subpcena,  and,  if  good 
at  all,  would  be  good  even  though  few  in- 
stead of  many  documents  had  been  required 
or  described  ever  so  specifically.  I  am  con- 
strained to  dissent  from  it.  The  material* 
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I  ity  of  his  testimony  is  not  open  to  a 
to  determine,  and  the  order  of  proof  is  for 
the  court.  Besides,  if  a  grand  jury  may 
investigate  without  specific  charge,  nuiy  in- 
vestigate upon  the  suggestion  of  one  of  it* 
members,  must  it  demonstrate  the  material- 
ity of  every  piece  of  testimony  it  calls  for 
before  it  can  require  the  testinHmy?  So 
limit  the  power  of  a  grand  jury  and  yon 
may  make  it  impotent  in  cases  where  it 
needs  power  most  and  in  which  its  fose- 
tion  can  best  be  exercised. 

But  what  does  the  record  show?  It  show* 
that  Hale  refused  to  give  the  testiinooy 
that,  this  court  says,  should  have  picceiled 
the  order  under  review.  He  refused  to  an- 
swer what  the  business  of  the  MacAndrew 
k  Forbes  Company  was,  or  where  its  offiee 
was,  or  whether  there  was  an  agreemeoi 
with  the  company  and  the  American  Tobacco 
Company  in  regard  to  the  products  of  tbrtr 
respective  businesses,  or  whether  the  tarn- 
pany  he  represented  sold  its  products 
throughout  the  United  States.  The  ground 
of  refusal  was  that  there  was  no  legal  war- 
rant or  authority  for  his  examinaUoo, — 
not  that  the  documents  or  testimony  *was  not 
material,  or  not  shown  to  be  material.  Be 
sides,  after  objection  made  to  the  layii^  of  a 
foundation,  complaint  cannot  be  made  that 
no  foundation  was  laid.  And  it  seems  to  bm 
an  afterthought  in  the  prooeedingi  am 
corpus  that  the  ground  objecUon  to 
ination  did  not  exclusively  refer  to  the 
of  power  in  the  gprand  jury. 

By  virtue  of  its  dominion  over  inter- 
state commerce  Congress  has  power,  tht 
opinion  of  the  court  asserts,  orer  oorpora* 
tions  engaged  in  that  commerce.  And  tJmt 
power  is  the  same  as  if  the  corpormttoes  hiA 
been  created  by  Congress.  And  yet  it  is  sail 
to  be  a  power  subject  to  the  Umitatioa  «f 
the  4th  Amendment.  To  this  I  am  ast 
prepared  to  assent.  I  have  already  pointsi 
out  the  essential  distinction  betweta  a 
subpoena  duceM  tecum  and  a  search  warraiilU 
and,  it  may  be,  the  case  at  bar  demands  froa 
me  no  expression  of  opinion  of  the  4th 
Amendment.  And  I  am  mindful,  too,  of  t)m 
reservation  in  the  opinion  of  the  court  of  IM 
power  of  Congress  to  require  by  dinvt  lef*- 
islation  the  fullest  disclosures  of  their  al> 
fairs  from  corporations  engaged  in  inttt* 
state  commerce.  While  reoognixing  thU 
may  be  true,  and,  that  until  such  powr  ■ 
exercised,  there  may  be  reasons  for  hoiJiitf 
that  corporati(  ns  are  entitled  to  the  pn^tr* 
tion  of  the  4th  Amendment,  there  are  n* 
sons  against  the  contention,  and  I  wish  H 
g^ard  against  any  action  which  would  pr» 
elude  against  their  consideration  in 
where  the  4th  Amendment  may  be  a  m> 
determining  factor  than  it  is  in  the  <» 
at    bar.    There    are    certainly    strong 
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SODS  for  the  contention  that,  if  oorpo- 
ntions  cannot  plead  the  immunity  of 
the  5th  Amendment,  they  cannot  plead 
the  immunity  of  the  4th  Amendment.  The 
protection  of  both  amendments,  it  can  be 
eontended,  is  against  the  compulsory  pro- 
duction of  evidence  to  be  used  in  criminal 
trials.  Such  warrants  are  used  in  aid  of 
public  prosecutions  (Cooley,  Const.  Lim., 
6th  ed.  364),  and  in  Boyd  v.  United  States^ 
116  U.  S.  616,  29  L.  ed.  746,  6  Sup.  Ct. 
Rep.  524,  a  relation  between  the  4th  Amend- 
iDent  and  the  5th  Amendment  was  declared. 
It  was  said  the  amendments  throw  great 
light  <m  each  other,  "for  the  'unreasonable 
0]ietrehet  ana  seizures'  condemned  *in  the  4th 
Amendment  are  almost  always  made  for  the 
purpose  of  compelling  a  man  to  give  evi- 
dence against  himself,  which,  in  criminal 
cases,  is  condemned  in  the  5th  Amendment; 
tnd  compelling  a  man  'in  a  criminal  case  to 
be  a  witness  against  himself,'  which  is  con- 
demned in  the  5th  Amendment,  throws 
light  on  the  question  as  to  what  is  an  'un- 
reasonable search  and  seizure'  within  the 
wwHiffing  of  the  4th  Amendment.  And  we 
hMTe  b^n  unable  to  perceive  that  the  sei- 
mre  of  a  nian*8  private  books  and  papers,  to 
be  used  in  evidence  against  him,  is  substan- 
tiiHy  different  from  compelling  him  to  be  a 
witness  against  himself."  Boyd  v.  United 
States  is  still  recognized,  and  if  its  reason- 
ing remains  unimpaired,  and  the  purpose 
asd  effect  of  the  4th  Amendment  receives 
illumination  from  the  5th,  or,  to  express 
the  idea  differently,  if  the  amendments  are 
the  complements  of  each  other,  directed 
igainst  the  different  ways  by  which  a  man's 
immunity  from  giving  evidence  against  him- 
•ell  may  be  violated,  it  would  seem  a  strong, 
if  not  an  inevitable,  conclusion,  that,  if  cor- 
porations have  not  such  immunity,  they 
can  DO  more  claim  the  protection  of  the  4th 
Amendment  than  they  can  of  the  5th. 

Mr.  Justice  Brewer,  dissenting: 
With  what  is  said  in  the  opinion  of  the 
court  of  the  necessity  of  a  "charge,"  with 
the  proposition  that  the  immunity  granted 
by  the  Federal  statute  is  sufficient  protec- 
tion against  both  the  nation  and  the  several 
ftates,  with  the  holding  that  the  protection 
aecorded  by  the  5th  Amendment  to  the  Con- 
stitution is  personal  to  the  individual,  and  j" 
does  not  extend  to  an  agent  of  an  individual, 
or  justify  such  agent  in  refusing  to  give 
testimony  incriminating  his  principal,  and 
also  that  the  subpoena  duces  tecum  cannot  be 
sustained,  I  fully  agree. 

Further,  I  desire  to  emphasize  certain 
truths  which  in  this  and  other  cases  decided 
Unlay  seem  to  be  ignored  or  depreciated. 
The  immunities  and  protection  of  articles  4, 
^I'i.aad  14  *of  the  Amendments  of  the  Federal 
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Constitution  are  available  to  a  corporation 
so  far  as,  in  the  nature  of  things,  they  are 
applicable.  Its  property  may  not  be  taken 
for  public  use  without  just  compensation. 
It  cannot  be  subjected  to  unreasonable 
searches  and  seizures.  It  cannot  be  de- 
prived of  life  or  property  without  due  pro- 
cess of  law. 

It  may  be  well  to  compare  the  words  of 
description  in  articles  4  and  5  with  those 
in  article  14: 

"Article  4.  The  right  of  the  people  to  be 
secure  in  their  persons,  houses,  paper,  and 
effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated,  and  no  war- 
rants shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched, 
and  the  persons  or  things  to  be  seized. 

"Article  5.  No  person  .  .  .  shall  be 
compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,  nor  to  be  deprived  of 
life,  liberty,  or  property  without  due.  process 
of  law;  nor  shall  private  property  be  taken 
for  public  use^  without  just  compensation." 

"Article  14.  Nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

In  Santa  Clara  County  v.  Southern  P.  R. 
Co,  118  U.  S.  394,  396,  30  L.  ed.  118,  6  Sup. 
Ct.  Rep.  1132,  Mr.  Chief  Justice  Waite  said: 

"The  court  does  not  wish  to  hear  argu- 
ment on  the  question  whether  the  provision 
in  the  14th  Amendment  to  the  Constitution, 
which  forbids  a  state  to  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws,  applies  to  these  corporations. 
We  are  all  of  opinion  that  it  does." 

See  also  Pembina  Consol,  Silver  Min.  d 
Mill.  Co,  V.  Pennsylvania,  125  U.  S.  181,  31 
L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737 ;  Missouri  P,  R.  Co,  v.  Mackey, 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161;  Minneapolis  d  St,  L,  R,  Co,  v.  Beck- 
with,  129  U.  S.  26,  32  L.  ed.  585,  9  Sup. 
Ct.  Rep.  207;  Charlotte,  C,  d  A,  R,  Co,  v. 
Qibbes,  142  U.  S.  386,  35  L.  ed.  1051,  12 
Sup.  Ct.  Rep.  255;  Monongahela  Nav,  Co, 
V.  United  States,  148  U.  S.  312,  37  L.  ed. 
463,  13  Sup.  Ct.  Rep.  622;  Oulf,  C,  d  S,  F, 
R,  Co,  V.  Ellis,  165  U.  S.  150,  154,  41  L.  ed. 
666,  667,  17  Sup.  Ct.  Rep.  255,  *and  cases [85] 
cited;  Chicago,  B,  d  Q,  R,  Co,  v.  Chicago, 
166  U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct 
Rep.  581. 

These  decisions  were  under  the  14th 
Amendment;  but  if  the  word  "person"  in 
that  amendment  includes  corporations,  it 
also  includes  corporations  when  used  in 
the  4th  and  5th  Amenaments. 

By  the  4th  Amendment  the  "people"  are 
guaranteed  protection  against  unreasonable 
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searches  and  seizures.  ''Citizens/'  is  a  de- 
scriptive word;  no  broader,  to  say  the  least, 
than  "people." 

As  repeatedly  held,  a  corporation  is  a  citi- 
zen of  a  state  for  purposes  of  jurisdiction  of 
Federal  courts,  and,  as  a  citizen,  it  may 
locate  mining  claims  under  the  laws  of  the 
United  States  {McKinley  ▼.  Wheeler,  130 
U.  S.  630,  32  L,  ed.  1048,  9  Sup.  Ct.  Rep. 
638)  and  is  entitled  to  the  benefit  of  the 
Indian  depredation  acts  {United  States  v. 
Northwestern  Express  Stage,  d  Transp.  Co. 
164  U.  S.  686,  41  L.  ed.  699,  17  Sup.  Ct.  Rep. 
206).  Indeed,  it  is  essentially  but  an  as- 
sociation of  individuals,  to  which  is  given 
certain  rights  and  privileges,  and  in  which 
is  vested  the  legal  title.  The  beneficial 
ownership  is  in  the  individuals,  the  corpora- 
tion being  simply  an  instrumentality  by 
which  the  powers  granted  to  these  associated 
individuals  may  be  exercised.  As  said  by 
Chief  Justice  Marshall  in  Providence  Bank 
▼.  Billings,  4  Pet.  514,  562,  7  L.  ed.  939,  956: 
**The  gr^t  object  of  an  incorporation  is 
to  bestow  the  character  and  properties  of 
individuality  on  a  collective  and  changing 
body  of  men." 

United  States  v.  Amedy,  11  Wheat.  392, 
6  L.  ed.  502,  was  the  case  of  an  indictment 
under  an  act  of  Congress  for  destroying  a 
vessel  with  intent  to  prejudice  the  under- 
writers. The  act  of  Congress  declared  that 
"if  any  person  shall  .  .  .  wilfully  and 
corruptly  cast  away  .  .  .  any  ship  or 
vessel  .  .  .  with  intent  or  design  to  pre- 
judice any  person  or  persons  that  hath  un- 
derwritten or  shall  underwrite  any  policy," 
etc.  [2  Stat,  at  L.  290,  chap.  40,  %  2,  U.  S. 
Comp.  Stat.  1901,  p.  3641.]  The  indictment 
charged  an  intent  to  defraud  an  incorporated 
insurance  company,  and  the  court  held  that 
a  corporation  is  a  person  within  the  meaning 
of  the  act,  saying  (p.  412,  L.  ed.  p.  507)  : 

"The  mischief  intended  to  be  reached  by 
[86] the  statute  is  the  *same,  whether  it  respects 
private  or  corporate  persons.  That  corpo- 
rations are,  in  law,  for  civil  purposes,  deemed 
persons,  is  unquestionable.  And  the  cita- 
tion from  2  Inst.  736,  establishes  that  they 
are  so  deemed  within  the  purview  of  penal 
statutes.  Lord  Coke,  there,  in  commenting 
on  the  statute  of  31  Eliz.  chap.  7,  respecting 
the  erection  of  cottages,  where  the  word  used 
is,  *no  person  shall,*  etc.,  says:  'This  extends 
as  well  to  persons  politic  and  incorporate, 
as  to  natural  persons  whatsoever.' " 

Neither  does  the  fact  that  a  corporation  is 
engaged  in  the  interstate  commerce  in  any 
manner  abridge  the  protection  and  applica- 
ble immunities  accorded  by  the  amendments. 
The  corporation  of  which  the  petitioner  was 
an  officer  was  chartered  by  a  state,,  and  over 
It  the  general  government  hr.s  no  more  con- 
trol than  over  an  individual  citizen  of  that 
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state.  Its  power  to  regulate  oommeree  iom 
not  carry  with  it  a  right  to  dispense  witli 
the  4th  and  5th  Amendments,  to  onrea- 
.<«onably  search  or  seize  the  papers  of  an  in- 
dividual or  corporation  engaged  in  soc^ 
commerce,  or  deprive  him  or  it  of  any  im- 
mimity  or  protection  secured  by  either 
amendment. 

It  is  true  that  there  is  a  power  of  super 
vision  and  inspection  of  tiie  inside  work- 
ings of  a  corporation,  but  that  belongs  to 
the  creator  of  the  corporation.  If  a  state 
has  chartered  it,  the  power  is  lodged  in  the 
state.  If  the  nation,  then  in  the  nation; 
and  it  cannot  be  exercised  by  any  other  au- 
thority. It  is  in  the  nature  of  the  power  of 
visitation. 

In  Angell  k  Ames  on  Corporations,  9tk 
ed.,  chap.  19,  (S  684,  685,  the  authors  say: 

'To  render  the  charters  or  constitutions, 
ordinances  and  by-laws  of  corporations  of 
perfect  obligation,  and  generally  to  main- 
tain their  peace  and  good  government,  thcM 
bodies  are  subject  to  visitation;  or,  in 
other  words,  to  the  inspection  and  oontrol  of 
tribunals  recognized  by-  the  laws  of  the  land. 
Civil  corporations  are  visited  by  the  gorem- 
ment  itself,  through  the  medium  of  the 
courts  of  justice;  but  the  internal  affairs 
of  ecclesiastical  and  eleemosynary  corpon- 
tions  are,  in  general,  inspected  and  oob- 
trolled  by  a  private  visitor.    .    .    . 

*"In  this  country,  where  there  is  no  in-[l 
dividual  founder  or  donor,  the  legislature 
are  the  visitors  of  all  corporations  founded 
by  them  for  public  purposes,  and  may  di- 
rect judicial  proceedings  against  tbem  for 
abuse  or  neglects  which,  at  common  law, 
would  cause  a  forfeiture  of  their  charters.* 

The  matter  is  discussed  in  Blackstooe's 
Commentaries,  in  par.  3,  chap.  18,  bk.  U 
and  he  says: 

"I  proceed,  therefore,  next  to  inquire,  hem 
these  corporations  may  be  visited.  For  eor> 
porations  being  composed  of  individual*, 
subject  to  human  frail  ties*  are  liable,  sa 
well  as  private  persons,  to  deviate  from  tbt 
end  of  their  institution.  And  for  that  rei- 
son  the  law  has  provided  proper  persoat  to 
visit,  inquire  into,  and  correct  all  irrtyn- 
larities  that  arise  in  such  corpormtioss, 
either  sole  or  aggregate  and  whether  te- 
clesiastical,  civil,  or  eleemosynary." 

And  in  respect  to  civil  oorporatioas  he 
adds,  same  paragraph  and  chapter  (*782): 

"The  law  having  by  immemorial  usage  ap> 
pointed  them  to  be  visited  and  inspected 
by  the  King,  their  founder,  in  His  Maje*ty*« 
Court  of  King's  Bench,  according  to  the 
rules  of  the  common  law,  they  ought  not 
to  be  visited  elsewhere,  or  by  any  other  an- 
thority." 

In  2  Kent,  Com.  *300,  the  author  esys: 
"The  visitation  of  eivil  oorporatioiis  is  by 
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the  gorenimeiit  itself,  through  the  medium 
of  the  courts  of  justice." 

In  Amherst  Aoademy  ▼.  Cowls,  6  Pick. 
427,  433,  17  Am.  Dec.  387,  it  was  held  that: 

*^ithout  doubt  the  legislature  are  the 
rititors  of  all  corporations  founded  by  them 
for  public  purposes,  where  there  is  no  indi- 
Tidnal  founder  or  donor,  and  may  direct  ju- 
dicial process  against  them  for  abuses  or 
Deglects  which  by  common  law  would  cause  a 
forfeiture  of  their  charters." 

The  right  of  visitation  is  for  the  purpose 
of  control  and  to  see  that  the  corporation 
keeps  within  the  limits  of  its  powers.  It 
vould  be  strange  if  a  corporation  doing  busi- 
ness in  a  dozen  states  was  subject  to  the 
B8] visitation  of  each  of  those  states,  and  *com- 
pelled  to  regulate  its  actions  according  to 
the  judgments — perhaps  the  conflicting 
judgments — of  the  several  legislatures.  The 
fact  that  a  state  corporation  may  engage 
in  business  which  is  within  the  general  reg- 
ulating power  of  the  national  government 
does  not  give  to  Congress  any  right  of  vis- 
itation or  of  any  power  to  dispense  with  the 
immunities  and  protection  of  the  4th  and 
5th  Amendments.  The  national  government 
has  jurisdiction  over  crimes  committed 
within  its  special  territorial  limits.  Can 
it  dispense  in  such  cases  with  these  immuni- 
ties and  protections  ?  No  more  can  it  do  so 
in  respect  to  the  acts  and  conduct  of  indi- 
ridnals  coming  within  its  regulating  power. 
It  has  the  same  control  over  commerce  with 
foreign  nations  as  over  that  between  the 
states.  Boyd  v.  United  States,  116  U.  S. 
C16,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524, 
arose  under  the  revenue  acts,  and  the  appli- 
cability of  the  4th  and  5th  Amendments 
was  sustained.  In  that  case  is  an  elaborate 
(pinion  by  Mr.  Justice  Bradley,  speaking 
for  the  court,  in  which  the  origin  of  the  4th 
and  5th  Amendments  is  discussed,  their  re- 
lationship to  each  other  shown,  and  the 
necessity  of  a  constant  adherence  to  the 
nnderlying  thought  of  protection  expressed 
in  them  strenuously  insisted  upon.  I  quote 
his  words  (p.  635,  L.  ed.  p.  752,  Sup.  Ct. 
Hep.  p.  535)  : 

''It  may  be  that  it  [the  proceeding  in 
qnestion]  is  the  obnoxious  thing  in  its  mild- 
est and  least  repulsive  form;  but  illegiti- 
mate and  unconstitutional  practices  get 
their  first  footing  in  that  way;  namely,  by 
silent  approaches  and  slight  deviations  from 
le^l  modes  of  procedure.  This  can  only 
be  obviated  by  adhering  to  the  rule  that 
eonstitutional  provisions  for  the  security 
of  person  and  property  should  be  liberally 
construed.  A  close  and  literal  construc- 
tion deprives  them  of  half  their  efficacy, 
and  leads  to  gradual  depreciation  of  the 
right  as  if  it  consisted  more  in  sound  than 
in  ftnhstance.  It  is  the  duty  of  courts  to  be 
201  U.  8. 


watchful  for  the  constitutional  rights  of  the 
citizens,  and  against  any  stealthy  encroach- 
ments thereon.  Their  motto  should  be  obsta 
principiis" 

Finally,  as  the  subpoena  duces  tecum  was 
the  initiatory  step  in  the  proceedings  before 
the  grand  jury  against  this  petitioner,  *as[89] 
that  is  the  major  fact  in  those  proceedings, 
and  as  it  is  agreed  tliat  it  is  not  sustainable, 
it  seems  to  me  that  the  order  adjudicating 
him  in  contempt  should  be  set  aside,  and 
this  notwithstanding  that  subsequently  he 
improperly  refused  to  answer  certain  ques- 
tions. 

The  case  is  not  parallel  to  that  of  an  in- 
dictment in  two  counts  upon  which  a  general 
judgment  is  entered,  and  one  of  which 
counts  is  held  good  and  the  other  bad,  for  a 
writ  of  habeas  corpus  is  not  a  writ  of  er- 
ror, and  the  order  to  be  entered  thereon  is 
for  a  discharge  or  a  remand  to  custody.  If 
a  discharge  is  ordered,  no  punishment  can 
be  inflicted  under  the  judgment  as  rendered; 
and  if  a  new  prosecution  is  instituted  con- 
taining the  good  count,  a  plea  of  former 
conviction  will  be  a  full  defense.  But  in 
the  case  at  bar  an  order  for  a  discharge 
will  have  no  such  result.  The  habeas  cor- 
pus statute  (Rev.  Stat.  S  761,  U.  S.  Comp. 
Stat.  1901,  p.  594)  provides  that  "the  court 
or  justice  or  judge  shall  proceed  in  a  sum- 
mary way  ...  to  dispose  of  the  party 
as  law  and  justice  require."  Justice  re- 
quires that  he  should  not  be  subjected  to  the 
costs  of  this  habeas  corpus  proceeding,  or  be 
punished  for  contempt,  when  he  was  fully 
justified  in  disregarding  the  principal  de- 
mand made  upon  him. 

The  order  of  the  circuit  court  should  be 
reversed  and  the  case  remanded  with  in- 
structions to  discharge  the  petitioner,  leav- 
ing to  the  grand  jury  the  right  to  initiate 
new  proceedings  not  subject  to  the  objections 
to  this. 

I  am  authorized  to  say  that  the  Chiep 
Justice  concurs  in  these  views. 


""WILLIAM  H.  MoALISTER,  Appt.,      [90] 

V, 

WILLIAM  HENKEL,  United  States  Mar- 
shal. 

(See  S.  C.  Beporter*8  ed.  90,  91.) 

WitneMCM  —  «elf-inorimin«tion  —  privi- 
lege  i«  per«on«l.»Tlie  privilege  against 
selMncrlmlnation  afforded  bj  U.  S.  Const., 
5t1i   Amendment,  is   purely   personal   to  the 

NoTB. — On  the  privilege  of  idtneaaes — see 
notes  to  Cooper  v.  State,  4  L.R.A.  766;  Rice 
V.  Rice,  11  L.R.A.  591;  and  Be  Buidcett,  J  4 
L.R.A.  407. 
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witness,  and  be  cannot  claim  the  privilege 
of  another  i>er8on  or  of  the  corporation  of 
which  he  is  an  officer  or  employee. 


[No.   341.] 

Argued  January  4,  5,  1906.    Decided  March 

12,  1906. 

APPEAL  from  the  Circuit  Oourt  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  an  order  dis- 
charging a  writ  of  habeas  corpus  to  inquire 
into  a  commitment  for  a  contempt  in  re- 
fusing to  testily  before  the  grand  jury  and 
produce  the  papers  and  documents  called 
for  in  a  eubpcena  duces  tecum,  and  remand- 
ing the  petitioner  to  the  custody  of  the 
marshal.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  De  Itanoey  HiooU  argued  the  cause, 
and,  with  Meesre.  Junius  Parker  and  John 
D.  Lindsay,  filed  a  brief  for  appellant. 

For  their  contentions  see  their  brief  as 
as  reported  in  Hale  T.  Eenkel,  ante,  652. 

Mr.  Henry  W.  Taft  argued  the  cause, 
and,  with  Mr.  Felix  H.  Levy  and  Attorney 
General  Moody,  filed  a  brief  for  appellee: 

Where  the  question  of  criminali^  is  not 
involved,  it  is  clearly  settled  that  an  officer 
of  a  corporation,  having  the  l>ooks  of  the 
company  in  his  custody,  is  bound  to  pro- 
duce them  in  obedience  to  a  subpoena  duces 
tecum. 

Wertheim  v.  Continental  R.  d  Trust  Co. 
21  Blatchf.  246,  15  Fed.  718. 

In  determining  whether  the  word  "person" 
in  a  statute  includes  a  corporation,  Mr. 
Justice  Story  said  that  the  mischief  in- 
tended to  be  reached  was  to  be  considered 
{United  States  v.  Amedy,  11  Wheat.  412, 
6  L.  ed.  507)  ;  and  in  Beaston  ▼.  Farmers* 
Bank,  12  Pet.  134,  9  L.  ed.  1029,  it  is 
said  that  corporations  are  only  to  be  ccmsid- 
ered  as  "persons"  when  the  circumstances 
in  which  they  are  placed  are  identical  with 
those  of  natural  persons  expressly  included 
in  such  statutes. 

All  authorities  agree  that  the  privil^;e 
is  personal,  and  is  based  upon  the  considera- 
tion of  the  law  for  the  individual  in  his 
capacity  as  a  witness. 

Broum  v.  Walker,  161  U.  S.  596,  40  L.  ed. 
820,  5  Inters.  Com.  Rep.  369,  16  Sup.  Ct. 
Rep.  644;  Best,  £v.  9th  ed.  p.  113;  3 
Taylor,  Ev.  §  1463;  1  Greenl.  Ev.  16th  ed. 
I  460d;  Com.  v.  Shaw,  4  Cush.  594,  50 
Am.  Dec.  813:  Phillipps,  Ev.  4th  Am.  ed. 
p.  935;  Starkie,  £▼.  10th  Am.  ed.  4;  Wig- 
more,  Ev.  {  2263,  p.  3123;  State  v.  Went- 
worth,  65  Me.  234,  20  Am.  Rep.  688;  Ex 
parte  Reynolds,  15  Cox,  C.  C.  108;  Barf- 
lett  T.  Lewis,  12  C.  B.  N.  S.  249. 
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Every  consideration  that  arises  from 
ditions  of  modem  civilization  requires  that 
the  rule  should  not  be  extended  farther 
than  is  necessary  to  acocmiplisb  its  original 
purpose  of  caring  for  the  personal  rights 
of  individuals.  * 

Wigmore,  Ev.  pp.  3101,  3107. 

Courts  have  refused  to  permit  the  privi- 
lege to  be  asserted  by  an  officer  or  employee 
in  behalf  of  a  corporation  of  whidi  he  it 
the  representative. 

yew  York  L.  Ins.  Co.  ▼.  People,  195  TEL 
430,  63  N.  E.  264;  Wigmore,  Er.  {  22S9. 
p.  3115;  Re  Moser  (Mich.)  11  Dei.  L.  H. 
593,  101  N.  W.  591;  Re  Peasley,  3  Imten. 
Com.  Rep.  333,  44  Fed.  271;  United  Stata 
Exp.  Co.  V.  Henderson,  69  Iowa,  40,  28  X. 
W.  426;  Qibhons  ▼.  Waterloo  Bridft,  f 
Price,  491. 

An  officer  asserting  the  privilege  against 
incrimination  in  behalf  of  a  corporatkm  ia 
fact  asserts  it  for  the  benefit  of  other  per- 
sons; and  this  the  law  will  not  permit 

Wigmore,  Ev.  $  2259 ;  Elliott,  Ev.  $  1007. 


Mr.  Justice  Browm  d^vered  the  opia- 
ion  of  the  oourt: 

This  case  involves  many  of  the  qoestioas 
already  passed  upon  in  the  opinion  in  Bels 
V.  Henkel,  201  U.  8.  43«  ante,  652,  ti 
Sup.  Ct.  Rep.  370,  differing  from  that  ease, 
however,  in  two  important  particulars: 
First,  in  the  fact  that  there  was  a  coca- 
plaint  and  charge  made  oo  behalf  of  ths 
United  States  against  the  American  T»> 
bacco  Company  and  the  Imperial  Tobacro 
Company  under  the  so-called  Sbermaa  act, 
and  second,  that  the  subpcena  pointed  oat 
the  particular  writings  sought  for  (thiw 
agreements),  giring  in  each  case  the  date, 
the  names  of  *the  parties,  and,  in  ooe  in  1 
stance,  a  suggestion  of  the  contents. 

The  witness  McAlister,  who  was  secre- 
tary and  a  director  of  the  American  Tb> 
bacco  Company,  refused  to  answer  or  pro- 
duce the  documents  for  practically  the  sass 
reasons  assigned  by  the  appellant  Hak; 
demanding. to  be  adrised  what  the  suit  or 
proceeding  was  and  to  be  furnished  with 
a  copy  of  the  proposed  indictment.  A  eopv 
of  one  of  the  agreementa  with  three  Engtt^h 
companies  and  certified  by  the  Consnl  G<tt- 
eral  of  the  United  States  is  coBtaioed  ia 
the  record. 

For  reasons  already  partly  aet  forth.  «« 
think  that  the  immunity  prorided  by  the 
5th  Amendment  against  self-incrimiaathM 
is  personal  to  the  witness  himself,  and  that 
be  cannot  set  up  the  privilege  of  aaoihcr 
person  or  of  a  corporation  as  an  exrms 
for  a  refusal  to  answer;  in  other  words, 
the  privilege  is  that  of  the  witaeas  him- 
self,  and  not  that  of  the  party  on  trial. 
The  authorities  are  practically  iwiform  om 
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thu  point.  Com,  v.  Shaw,  4  Cush.  594,  50 
Am.  Dec  813;  State  v,  Wenttoorth,  65  Me. 
2S4.  241,  20  Am.  Rep.  688;  Ew  parte  Rey- 
•oUf,  15  Cox,  C.  C.  108,  115.  In  New 
York  L,  Ins.  Co.  v.  People,  195  HI.  430, 
63  y.  E.  264,  the  privilege  was  claimed 
by  a  corporation,  but  the  agent  of  an  in- 
lurance  company  was  permitted  to  testify 
in  t  suit  for  the  recovery  of  a  statutory 
penalty  to  facts  showing  the  performance 
hj  the  corporation  of  the  act  prohibited. 
Indeed,  the  authorities  are  numerous  to  the 
effect  that  an  officer  of  a  corporation  cannot 
set  up  the  privilege  of  a  corporation  as 
against  his  testimony  or  the  production  of 
their  books. 

The  questions  are  the  same  as  those  in- 
voked in  the  Hale  Case,  without  the  ob- 
jectionable feature  of  the  subpcena,  and  the 
order  of  the  Circuit  Court  is,  therefore,  af- 


I]  •BENJAMIN  F.  NELSON,  PZ/f.  ffi  .Krr., 

V. 

UNITED  STATES.     (No.  490.) 


ANSELM  C.  BOSSAKD,  Plff.  ifi  Err. 

V. 

UNITED  STATES.     (No.  491.) 


CLARENCE  I.  McNAIR,  Plff,  in  Err,, 

V. 

UNITED  STATES.     (No.  492.) 

(See  8.  C.  Reporter's  ed.  92-116.) 

!•  ETldenee  -»  materiality.  —  Evidence, 
whether  doctimentary  or  oral,  sought  to  be 
eUdted  from  witnesses  sammoned  In  an  ac- 
tkm  brought  by  the  United  States  to  enjoin 
an  alleged  conspiracy  by  manufacturers  of 
paper  to  suppress  competition,  in  violation 
or  the  act  of  July  2,  1890  (26  Stat  at  L. 
209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p. 
3200).  by  creating  a  general  selling  and 
distributing  agent,  is  material,  where  it 
woald  tend  to  establish  the  manner  in  which 
such  agent  executed  its  functions. 

t.  Contempt— refusal  to  testify  before 
■pecial  examiner— immateriality  of 
eTideaee  no  defense.— The  immaterial- 
ity of  the  eridence  sought  to  be  elicited  can- 
not justify  the  refusal  of  witnesses  to  obey 
tile  orders  of  the  Federal  circuit  court,  re- 
qairing  them  to  answer  the  questions  put  to 
them,  and  to  produce  written  evidence  in 
their  possession,  on  their  examination  before 
a  tpedal  examiner. 

t.  Appeal-^n  contempt  prooeedinars— 
faestiona  revle-vrable.— Objections  to 
tile  materiality  of  the  testimony  are  not  open 


to  consideration  on  a  writ  of  error  sued  out 
by  witnesses  to  review  a  judgment  for  con- 
tempt, entered  against  them  for  disobeying 
an  order   to   testify. 

4.  Contempt— refnsal  to  produce  docv- 
mentary  evidence  —  possession  and 
control.— The  refusal  of  corporate  officers 
to  obey  orders  of  a  Federal  circuit  court,  re- 
quiring them  to  produce  certain  documentary 
evidence,  on  their  examination  before  a  spe- 
cial examiner,  cannot  be  justified  on  the 
theory  that  such  evidence  was  not  in  their 
possession  or  under  their  control,  because 
their  possession  was  not  personal,  but  was 
that  of  the  corporations. 

5.  'Witnesses— self-incrimination— snf- 
liciency    of   statutory   inftninnity.— The 

right  of  a  witness  to  claim  his  privilege 
against  self-incrimination,  afforded  by  U.  S. 
Const.,  5th  Amend.,  when  examined  con- 
cerning an  alleged  violation  of  the  antitrust 
act  of  July  2,  1890  (26  Stat,  at  L.  209, 
chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200), 
is  taken  away  by  the  proviso  to  the  act  of 
February  25,  1903  (32  Stat  at  L.  904,  chap. 
755,  U.  S.  Comp.  Stat  Supp.  1905,  p. 
602),  that  no  person  shall  be  prosecuted 
or  be  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter, 
or  thing  concerning  which  he  may  testify  or 
produce  evidence  in  any  proceeding,  suit,  or 
prosecution  under  certain  named  statutes, 
of  which  the  antitrust  act  is  one,  which  fur- 
nishes a  sufficient  immunity  froih  prosecu- 
tion to  satisfy  the  constitutional  guaranty,  al- 
though it  may  not  afford  immunity  from 
prosecution  in  the  state  courts  for  the  of- 
fense disclosed. 

[Nob.  490,  491,  492.] 

Argued  January  5,  8,  1906,    Decided  March 

12,  1906, 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minne- 
sota to  review  judgments  for  contempt,  en- 
tered against  witnesses  for  their  refusal  to 
obey  orders  of  that  court  requiring  them'  to 
answer  the  questions  put  to  them,  and  to 
produce  written  evidence  in  their  possession, 
on  their  examination  before  a  special  exam- 
iner.   Affirmed, 

Statement  by  Mr.  Justice  MoKem&at 
These  writs  of  error  submit  for  review  a 
judgment  in  contempt  entered  in  the  case  of 
the  United  States  v.  General  Paper  Co.  de- 
scribed in  No.  381  et  seq,     [See  201  U.  S. 
117,    post,    686,    26    Sup.    Ct.    Rep.    356.] 
The  judgment  was  based  upon  the  disobe- 
dience by  the  plaintiffs  in  error  to  orders  of 
the  court  requiring  them  to  answer  certain, 
•questions    and   to   produce   certain    books,  [93] 


Note. — On    the   privileoe    of    ioitnesaea — see    aelf-incrimination — see  note  to  Interstate  Com- 


Botes  to  Cooper  v.  State,  4  L.R.A.  766;  Rice 
▼.  Biee,  11  L.RJk.  591 ;  and  Re  Buskett,  14  L. 
tA.  407. 

Ou  the  Bulflciency  of  Btaiutory  immunity  to 
^^11    the    constitutional    guaranty    against 

201  V.S. 


merce   Commission  v.   Baird,    48   L.   ed.    U.    S. 
860. 

On  review  of  decree  punisMng  for  contempt 
— see  note  to  New  Orleans  v.  New  York  Mall 
S.  8.  Co.  22  L.  ed.  U.  S.  864. 
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documents,  and  papers  in  their  examination 
before  the  special  examiner,  in  pursuance  to 
a  auhpcsna  duces  tecum  duly  issued  and 
served.  The  orders  requiring  the  plaintiffs 
in  error  to  answer  were  made  upon  petition 
of  the  United  States,  which  exhibited  the 
issues  in  the  suit  of  United  States  v.  Oen- 
eral  Paper  Co.,  stated  the  questions  asked 
plaintiffs  in  error,  and  the  books,  documents, 
and  papers  required  of  them. 

Plaintiffs  in  error  refused  to  obey  the  or- 
ders, and  the  examiner  reported  their  disobe- 
dience to  the  court  ''for  such  action  as  the 
court  might  take  for  the  further  enforce- 
ment of  its  orders."  In  defense  plaintiffs 
in  error  filed  separate  answers,  which  re- 
spectively alleged  that  Nelson  was  the  pres- 
ident and  manager  of  the  Hennepin  Paper 
Company;  Bossard,  manager  and  treas- 
urer of  the  Itasca  Company,  and  McNair,  a 
director  and  general  manager  of  the  North- 
west Paper  Company.  In  other  particulars 
the  answers  are  identical  except  so  far  as 
the  relations  of  plaintiffs  in  error  to  their 
respective  corporations  made  a  difference. 
Plaintiffs  in  error  are  also  directors  of  the 
General  Paper  Company.  We  insert  the 
answer  of  Nelson  in  the  margin.f 
[9  A]  *The  c6urt  required  the  questions  to  be 
answered  and  the  books  and  documents  to  be 


produced,  and,  being  of  opinion  that  the 
order  did  not  constitute  a  final  decision,  re- 
fused to  allow  an  appeal  on  the  part  of 
either  of  the  plaintiffs  in  error  or  either 
of  *the  defendants  in  the  suit,  or  on  the  psrt[ 
of  all  of  them  jointly. 

Plaintiffs  in  error  refused  to  obey  the 
order  of  the  court,  and  upon  the  report  of 
the  examiner  the  judgment  under  rrrieir 
was  'entered  fining  plaintiffs  in  error  seT'[ 
erally  $100  "for  their  said  disobedience  ot 
the  said  order^  said  fines  to  be  paid  to  the 
clerk  of  this  court  for  the  use  of  the  United 
States,  as  punishment  for  such  contempt** 
and  sentencing  them  to  be  imprisoned  until 
*the  order  of  the  court  requiring  them  U>I 
testify  should  be  complied  with. 

The  questions  on  the  merits  in  these  cun 
are  the  same  as  those  on  the  merits  in  38! 
et  seq.f  just  'decided  [Alexander  ▼.  Vniiti 
States,  201  U.  S.  117,  post,  680,  t6  Sap. 
-Ct.  Rep.  356].  In  those  eases,  howeT«T.[l 
this  court  had  no  jurisdiction  and  th« 
appeals  were  dismissed.  In  the  present 
cases  ^e  have  jurisdiction  {Bessette  r.  W.B 
Conkey  Co.  194  U.  .S.  324,  48  L.  ed.  907.  24 
Sup.  Ct.  Rep.  665),  and  directly  from  the 
circuit  court,  as  questions  under  the  Coostj- 
tution  of  the  United  States  are  involved. 

*In    the   pleadings   in    the   original   coital 


tNow  comes  Benjamin  F.  Nelson  and,  answer- 
ing the  order  to  show  cause  made  In  tbe  above- 
entitled  matter  on  the  15tta  day  of  September, 
A.  D.  1905,  and  tbe  petition  heretofore  filed 
In  said  matter  by  said  complainant,  upon  which 
said  order  to  show  cause  was  made,  alleges 
and  shows  unto  the  court  as  follows : 

That  this  respondent  is  a  director  and  the 
president  of  Hennepin  Paper  Company,  one  of 
the  defendants  in  the  above-entitled  matter, 
and  is  also  the  owner  and  holder  of  stock  in 
said  company  of  the  par  value  of  forty-nine 
thousand  ($49,000.00)  dollars  and  that  the 
books  and  papers  referred  to  in  said  order  to 
show  cause  and  in  the  petition  and  schedules 
thereto  attached,  upon  which  said  order  to 
show  cause  was  made,  are  the  books  and  papers 
of  said  Hennepen  Paper  Company,  and  not  of 
this  respondent,  and  are  subject  to  the  con- 
trol of  said  Hennepin  Paper  Company,  and 
not  of  this  respondent:  that  this  respondent 
is  also  a  director  of  General  Paper  Company, 
another  of  the  defendants  in  the  above-enti- 
tled matter,  and  the  owner  and  holder  of  stock 
in  said  General  Paper  Company  of  the  par 
value  of  $2,250;  that  said  Hennepin  Paper 
Company  and  said  General  Paper  Company 
have  objected  and  do  object,  and  this  re- 
spondont  has  objected  and  does  object,  to  the 
production  of  said  books  and  papers  for  in- 
spectloD  by  counsel  for  said  complainant  for 
the  purpose  of  being  offered  in  evidence  in 
said  cause.  Said  objections  are  tMised  upon  the 
following  reasons : 

1.  That  the  materiality  of  said  books  and 
papers  in  the  case  mentioned  in  said  order 
to  show  cause  now  pending  in  said  court  lias 
not  been  established  so  as  to  authorise  a  court 
of  equity  to  order  their  inspection,  produc- 
tion, and  Introduction  In  evidence,  and  that 
the  same  are  not  material,  relevant,  or  compe- 
tent evidence  In  aald  cause;  that  said  books 
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and  papers  contain ,  matters  of  Importance  r*- 
lating  to  the  business  of  said  Hennepin  Pap«r 
Company  and  said  General  Paper  Conpasy 
In  no  way  bearing  upon  or  toochlng  the  Is- 
sues In  said  cause,  wlilch  it  would  be  htffaljr 
injurious  to  the  business  interests  of  both  of 
said  companies  to  make  public,  and  this  i*- 
spondent  submits  that  he  ought  not  to  be  n^ 
quired  to  disclose  any  portions  of  said  books 
or  papers  except  on  a  proper  showing  that  tb* 
same  are  material  to  said  cause  to  estabiiali 
some  issue  therein,  and  a  showing  that  tht 
same  are  not  privileged  for  tbe  protecttoa  sC 
the  defendants  above  named. 

2.  That  one  of  the  purposes  of  said  ooa- 
plalnant  In  instituting  said  cause  and  la  Bal- 
ing the  requests  mentioned  In  said  ordsr  ts 
show  cause  for  the  Inspection,  prodoctSoo,  sad 
introduction  as  evidence  of  said  books  asd 
papers.  Is  to  establish  and  to  compel  asM 
Hennepin  Paper  Company  and  said  Geaml 
Paper  Company,  and  this  respondent  as  nek 
director  or  officer  of  each  of  said  defeodaatK 
to  furnish  to  said  complainant  evidence  tf»d 
ing  to  establish  that  said  Hennepin  Paper  Cnm- 
pany  and  said  General  Paper  Company  have 
been  guilty  of  certain  violations  of  tbe  act  •t 
Congress  entitled  "An  Act  to  Protect  Trs^ 
and  Commerce  against  Unlawful  Restratati 
and  Monopolies,**  approved  July  2,  1990  ;5f 
Stat,  at  L.  209.  chsp.  647.  U.  S.  Comp  S'sL 
1901,  p.  3200],  and  the  acts  amendatory  tbere^ 
of  or  supplemental  thereto,  and  to  sobjitct 
said  Hennepin  Paper  Company  and  said  Geatr^ 
al  Paper  Company,  to  the  penalties  for  sack 
violations  Imposed  by  said  act,  and  that  ts 
compel  the  production  by  said  Heancpla  Pspte 
Company  or  said  General  Paper  CMspaar. 
through  their  officers  or  otherwise,  of  «tf 
books  and  papers  for  Inspectloa  and  tatroAne^ 
tlon  as  evidence  In  said  canas,  woo  Id  be 
trary  to  tbt  provisions  of  the  5th  Ai 
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bnm^ht  in  the  circuit  court  of  the  United 
States  for  the  district  of  Minnesota  it  is 
respectively  alleged  and  denied  that  the 
defendant  corporations,  of  which  plaintiffs 
in  error  are  officers,  had  entered  into  an 
agreement,  combination,  and  conspiracy  to 
'  control,  regulate,  and  monopolize  not  only 
the  manufacture  of  news  prints  and  other 
papers,  but  the  distribution  and  shipment 
thereof  through  the  middle,  southern,  and 
vestem  states,  in  violation  of  the  antitrust 
art  of  July  2,  1890.  [26  Stat,  at  L.  209, 
chip.  647,  U.  S.  Comp.  Stat.  1901.  p.  3200.] 
The  United  States  sought  to  establish  by 
plaintiffs  in  error  the  truth  of  the  charge, 
and  the  subpcena  served  upon  them  was 
explicit  as  to  what  was  required  of  them. 
The  subpoenas  required  plaintiffs  in  error 
to  produce  the  account  books,  including  the 
journals,  ledgers,  and  other  books  kept  by 
or  under  the  control  of  the  companies  re- 
spectively, of  which  plaintiff  in  error  were 
respectively  officers,  (a)  showing  the 
amounts,  kinds,  and  grades  of  paper  manu- 
factured by  the  respective  companies  and 
lold  by  or  through  the  General  Paper  Com- 
panj,  and  which  were  shipped  since  the 
5th  of  July,  1900;  (&)  the  prices,  amounts, 
or  credits  received  for  such  paper  from  the 


paper  company  between  the  5tb  of  July  and 
the  present  time,  including  entries  showing 
the  manner  in  which  the  prices  and  amounts 
received  by  the  respective  companies  for  any 
and  all  *of  its  products  so  sold  have  been  [100] 
equalized  with  the  prices  and  amounts  re- 
ceived or  realized  of  any  and  all  of  the 
other  defendant  companies  for  which  the 
paper  company  is  or  has  been  the  exclusive 
agent;  (c)  the  amounts  and  proportions 
of  earnings  or  profits  of  the  pap^r  company, 
received  by  the  respective  companies  from 
and  through  th^  paper  company,  either  in 
the  form  of  rebates,  credits,  or  otherwise. 

Second.  All  contracts,  agreements,  writ- 
ings, and  account  books,  including  journals, 
ledgers,  and  other  books,  kept  by  or  under 
the  control  of  the  respective  companies, 
showing  the  agreement,  arrangement,  or 
understanding  under  and  pursuant  to  each, 
and  the  manner  in  which  the  prices  and 
amounta  realized  by  the  respective  com- 
panies upon  the  various  kinds  and  grades  of 
paper  manufactured  by  it  and  sold  by  and 
through  the  paper  company,  are  and  have 
been,  since  July  5,  1900,  equalized,  or  the 
profits  arising  from  the  sale  of  such  paper 
distributed  or  apportioned,  ds  between  the 
respective  companies  and  other  defendants 


to  the  Constitution  of  the  United  States,  which 
proTldes  that  no  person  shall  be  compelled  In 
iny  criminal  case  to  be  a  witness  against  him- 
•elt  and  also  contrary  to  the  proylslons  of 
the  4th  Amendment  to  the  Constitution  of  the 
raited  SUtes,  which  provides  that  the  right 
of  the  people  to  be  secure  In  their  persons, 
houses,  papers,  and  effects  against  unreason- 
able  searches  and  seizures  shall  not  be  vio- 
lated. 

3.  That  the  alleged  acts  of  said  Hennepin 
Paper  Company  complained  of  by  said  com- 
pialnant  in  It^  said  original  petition  or  bill 
of  complaint  In  said  cause,  and  which  said 
complainaat  is  endeavoring  to  establish  in  said 
caoM.  would,  if  committed  by  said  Hennepin 
Paper  Company,  be  violations  of  the  laws  of 
tb«  state  of  Minnesota,  and  would  subject 
ttld  Heonepin  Papeir  Company  to  forfeiture  of 
Its  charter  and  other  penalties  under  said 
iavs;  that  to  compel  said  Hennepin  Paper 
Company,  through  this  rtepondent  as  one  of 
Its  oflicers  or  otherwise,  to  produce  said  books 
aad  papers  for  Inspection  and  introduction  as 
eridcfflce  in  said  cause  would  be  to  compel  It 
to  famish  evidence  tending  to  establish  that 
It  has  been*  guilty  of  such  acts,  and  sublect  it 
to  the  forfeiture  of  its  charter  and  other  pen- 
alties aforesaid,  contrary  to  the  provisions 
bwelabefore  mentioned  of  the  4th  and  5th 
ADfndments  to  the  Constitution  of  the  United 
8utes. 

4.  That  in  addition  to  the  matters  above 
wt  forth,  the  purpose  of  the  complainant  in 
htttltntliig  said  cause  and  in  making  the  re- 
Qvsts  mentioned  in  said  order  to  show  cause 
^  to  obtain  from  said  court  a  decree  en  Join- 
Jag  said  General  Paper  Company  from  carry- 
^  on  the  bnsiness  for  which  it  was  incorpo- 
nted.  and  to  enjoin  the  carrying  out  of,  and 
operatioB  onder,  certain  agency  contracts  and 
arceiDents  existing  between  it  and  said  Hen- 
tfii  V.  8. 


nepin  Paper  Company,  on  the  alleged  ground 
that  said  contracts  and  agreements  were  made 
and  are  in  violation  of  the  provisions  of  said 
act  of  Congress ;  .  that  said  contracts  and 
agreements  are  of  great  value,  not  only  to 
said  General  Paper  Company,  whose  entire 
business  practically  rests  upon  them,  but  are 
also  of  great  value  to,  and  constitute  valuable 
property  rights  in,  each  of  the  defendants  re- 
spectively parties  thereto,  including  the  said 
Hennepin  Pai;>er  Company,  and  that  such  in- 
junction from  carrying  out  said  contracts  and 
agreements,  and  their  virtual  annulment  there- 
by occasioned,  would  result  in  great  Injury, 
damage,  or  loss,  not  only  to  said  General  Paper 
Company,  but  also  to  said  Hennepin  Paper 
Company  and  to  this  respondent  as  a  stock- 
holder in  each  of  said  companies ;  and  that 
to  compel  the  production  by  said  Hennepin  Pa- 
per Company  or  said  General  Paper  Company, 
or  either  of  them,  though  this  respondent  as 
such  director  or  ofllcer  or  otherwise,  of  salO 
books  and  papers  for  Inspection  and  Introduc- 
tion as  evidence  in  said  cause  for  the  purpose 
aforesaid,  would  be  contrary  not  only  to  tht* 
provisions  of  said  4th  and  6th  Amendments 
to  the  Constitution  of  the  United  States,  but 
also  contrary  to  the  well-established  rule  of 
the  common  law,  as  well  as  of  equity  Juris- 
prudence, that  no  person  will  be  compelled  to 
discover  any  fact,  either  by  producing  docu- 
ments or  answering  questions,  which  may  sub- 
ject him,  either  directly  or  eventually,  to 
prosecution  for  a  crime,  or  to  a  forfeiture  or 
penalty,  or  anything  In  the  nature  of  a  for- 
feiture or  penalty. 

Further  answering,  this  respondent  alleges 
and  shows  unto  this  court  that  all  the  mat- 
ters concerning  which  the  questions  referred 
to  in  said  petition  and  schedules  thereto  an- 
nexed were  asked,  and  which  this  respondent 
refus«|d  to  answer,  as  stated  in  said  petition, 
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manufacturing  and  sellmg  through  the 
paper  company  similar  kinds  or  grades  of 
paper  or  among  all  of  the  defendants  manu- 
facturing similar  kinds  or  grades  of  paper, 
and  then  and  there  to  testify  and 
the  truth  to  say,  in  a  certain  matter  in  con- 
troversy in  said  court,  between  the  United 
States  as  complainant  against  the  General 
Paper  Company,  et  al.,  defendants,  on  the 
part  of  the  complainant. 

There  is  no  uncertainty,  therefore,  either 
in  the  issue  or  the  means  of  proof.  In  other 
words,  the  United  States  charges  a  conspir- 
acy upon  the  part  of  the  defendant  corpo- 
rations for  the  cessation  of  competition  be- 
tween the  manufacturing  defendants  by  cre- 
ating a  general  selling  and  distributing 
agent,  the  General  Paper  Company,  which 


restricts  the  output  of  the  mfllB,  fixes  the 
prices  of  their  products,  determines  to 
whom,  and  the  terms  and  conditions  upon 
which,  such  products  shall  be  sold,  into 
what  states  and  places  they  shall  be  shipped, 
and  what  publishers  and  customers  each  mill 
shall  supply.  The  means  of  proof  of  tbe 
charge  are  obviously  the  conditions  of  tbe 
companies  before  and  after  the  formatioa 
of  the  paper  company,  ^its  organization  and  [] 
the  purpose  of  its  organization,  the  memns 
of  its  operation,  how  and  by  what  mesiu  it 
equalizes  the  output  and  price  of  products 
and  the  distribution  of  the  proceeds  of  their 
sale,  and  the  relations  and  accounts  betwa 
it  and  the  other  defendant  companies,  and 
their  books,  accounts,  and  minutes  of  pro- 
ceedings. 


came  to  this  re8x>ondent*8  knowledge  exclu- 
sively as  president  and  a  director  of  said 
Hennepin  Paper  Company,  or  as  a  director  of 
said  Genera)  Paper  Company,  in  the  conduct 
of  matters  intrusted  to  him  as  such  director 
or  president,  and  which  said  companies,  from 
th^  nature  of  the  case,  were  comi>eIIed  to  in- 
trust to  this  respondent  as  such  director  or 
officer,  and  that  said  Hennepin  Paper  Company 
and  said  General  Paper  Company  have  ob- 
jected and  do  object,  and  this  respondent  has 
objected  and  does  object,  to  said  questions  and 
to  his  being  required  to  answer  the  same,  for 
re^i^ons  similar  to  those  already  set  forth 
in  respect  to  the  production,  inspection,  and 
introduction  in  evidence  of  the  books  and  pa- 
pers above  mentioned,  that  is  to  say : 

1.  That  the  materiality  of  said  questions  in 
the  cause  above  mentioned  has  not  been  es- 
tablished so  as  to  authorize  a  court  of  equity 
to  order  them  to  be  answered,  and  that  the 
same  are  not  material,  relevant,  or  compe- 
tent evidence  in  said  cause. 

2.  That  the  purpose  of  said  complainant  in 
instituting  said  cause  and  in  asking  said 
questions  is  to  establish  and  to  compel  said 
Hennepin  Paper  Company  and  said  General 
Paper  Company,  through  this  respondent  as 
such  director  or  officer,  to  furnish  to  said 
complainant  evidence  tending  to  establish  that 
said  Hennepin  Paper  Company  and  said  Gener- 
al Paper  Company  have  been  guilty  of  certain 
violations  of  the  acts  of  Congress  above  re- 
ferred to,  and  to  subject  them  to  the  penal- 
ties for  such  violations  imposed  by  said  acts, 
and  that  to  compel  said  defendants  hereinbe- 
fore named,  or  either  of  them,  through  this 
respondeat,  to  answer  said  questions,  would 
be  contrary  to  the  provisions  hereinbefore  re- 
ferred to  of  said  4th  and  5th  Amendments  to 
the  Constitution  of  the  United  States. 

3.  That  the  alleged  acts  of  said  Hennepin 
Paper  Company  complained  of  by  said  com- 
plainant in  its  original  petition  or  bill  of  com- 
plaint in  said  cause,  and  which  said  complain- 
ant is  endeavoring  to  establish  in  said  cause, 
would,  if  committed  by  it,  be  violations  of 
the  laws  of  the  state  of  Minnesota,  and  would 
subject  it  to  forfeiture^  of  Its  charter  and  oth- 
er penalties  under  said  laws ;  that  to  compel 
it  through  this  respondent  to  answer  the 
questions  aforesaid  would  be  to  compel  it  to 
furnish  evidence  tending  to  establish  that  It 
has  been  guilty  of  such  acts,  and  subject  It 
to  the  forfeitoia  of  its  charter  and  other  pen- 
676 


altles    aforesaid,    contrary    to    tlie    provirioM 

hereinbefore  referred   to  of  said  4tb  and  5tb 

Amendments  to  the  Constitution  of  the  Ualtcd 
States. 

4.  That  in  addition  to  the  matters  above  «K 
forth,  the  purpose  of  the  complainant  io  insti- 
tuting said  cause,  and  in  asking  the  qncttiou 
mentioned  in  said  order  to  show  cause,  is  to  ob- 
tain a  decree  enjoining  said  General  Paper  Cod- 
pany  from  carrying  on  the  business  for  which 
it  was  incorporated,  and  to  enjoin  the  card- 
ing out  of  and  operation  under  certain  af(«<7 
contracts  and  agreements  existing  betweca  it 
and  said  Hennepin  Paper  Company,  oa  tbt 
alleged  ground  that  said  contracts  and  agn*- 
ments  were  made  and  are  in  viola tloo  of  tbs 
provisions  of  said  acts  of  Congress :  that  tsM 
contracts  and  agreements  are  of  great  rahia 
not  only  to  said  General  Paper  Coapaaj, 
whose  entire  business  practically  rests  opoa 
them,  but  are  also  of  great  valoe  to,  and  coa- 
stitute  valuable  property  rights  in,  each  U 
the  defendants  respectively  parties  thereto,  1»- 
cluding  The  Henhepin  Paper  Company,  sad 
that  such  Injunction  from  carrying  oat  ssid 
contracts  and  agreements,  and  their  vlrt^ 
annulment  thereby  occasioned,  would  rvvolt 
in  great  injury,  damage,  and  loss.,  not  only 
to  said  Hennopin  Paper  Company  or*tatd  G««* 
eral  Paper  Company,  and  that  to  compel  said 
Hennepin  Paper  Company  or  aUd  Geaersi 
Paper  Company,  through  this  respoodeat  ts 
answer  the  questions  aforesaid  in  aid  of  the 
purposes    aforesaid    would    be    contrary,    oo< 

only  to  the  provisions  herelnSefore  referred  to 
of  said  4tb  and  6th  Amendments  to  the  Coa- 
stltution  of  the  United  States,  but  alto 
trary  to  the  well-established  rule  of  the 
mon  law  as  well  as  of  equity  jurlspnidenet. 
that  no  person  will  be  compelled  to  discorrr 
any  fact,  either  by  producing  documents  or 
answering  questions,  which  may  subject  him, 
either  directly  or  Indirectly,  to  prosecotioa 
for  a  crime  or  to  a  forfeiture  or  penalty,  er 
anything  in  the  nature  of  a  forfeltara  or 
penalty. 

Further  answering,  this  respondent  alkCM 
that  he  ought  not  to  be  required  to  answrr 
the  questions  or  comply  with  tba  reqaesta.  or 
produce  for  inspection  by  counsel  for  the 
complainant,  or  for  the  purpose  of  betag  of- 
fered in  evidence  In  the  cause  above  ttNrrtd 
to.  the  books  and  papers  referred  to  la  mM 
order  to  show  cause  and  In  the  petlttoa  tB4 
schedules   thereto   annexed,    npon    whkh  uH 
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The  questions  were  directed  to  these  ends. 
Thiey  were  directed  to  ascertain  whether  the 
prices  received  for  the  various  paper  mate- 
rials were  equalized,  and  whether,  during 
the  time  the  General  Paper  Company  was 
the  selling  agent  of  the  materials,  there  was 
in  existence  an  arrongement  wherehy  the 
prices  received  through  the  paper  company 
were  equalized  hetween  the  other  defendant 
eompanies.  The  questions  were  put  in  va- 
rious ways  to  show  such  equalization  and 
the  arrangements  to  equalize,  and  to  show 
the  allowances  to  each  mill,  the  fixing  of 
definite  prices,  and  the  distribution  of  the 
balances  received  among  the  companies  on 
the  basis  of  their  average  daily  output  of 
the  grade  of  paper  inquired  about.  And 
there  were  also  questions  asked  as  to  wheth- 


er the  board  of  directors  or  the  executive 
committee  of  the  paper  company  fixed  the 
prices  of  paper  to  be  paid  to  each  of  the 
mills  by  or  through  the  paper  company,  and 
the  compensation  to  be  paid  to  the  mills 
making  butchers'  fibre  paper,  because  it  was 
le£>8  profitable,  and  other  questions  as  to 
conversations  between  gentlemen  represent- 
ing the  different  mills  in  regard  to  the  or- 
ganization of  a  corporation  to  act  as  general 
selling  agent  in  order  to  eliminate  competi- 
tion. There  were  also  questions  as  to 
whether  the  books  showed  the  things  ex- 
pressed in  the  other  questions.  The  objec- 
tion made  to  each  of  the  questions  before 
the  examiner  was  that  the  testimony  sought 
was  irrelevant,  incompetent,  and  immaterial, 
and  counsel  advised  the  witnesses  not  to  an- 


order  to  show  cause  was  made,  not  only  for 

the  reasons    hereinabove    set    forth,    bat    also 
for  the  following  reasons,  that  Is  to  say  : 

1.  That  one  of  the  purposes  of  said  com- 
plalnant  in  institntlng  said  cause  and  in  seek- 
iDg  to  require  this  respondent  to  answer  the 
qoestloDs  and  comply  with  the  requests  and 
produce  for  Inspeiction  by  counsel  for  the  com- 
(dainant,  and  for  the  purpose  of  being  offered 
Ui  eridence  In  said  cause,  the  books  and  pa- 
pert  aforesaid,  is  to  establish  and  to  com- 
pel this  respondent  to  furnish  to  said  com- 
plainant evidence  tending  to  establish  that  he 
has  been  guilty  of  certain  violations  of  the 
acts  of  Congress  hereinbefore  mentioned  and 
referred  to,  and  to  subject  him  to  the  pen- 
alties for  such  violations  Imposed  by  said  acts, 
tod  tliat  to  compel  him  to  answer  said  ques- 
tions or  comply  with  said  requests,  or  to  pro- 
dace  for  Inspection  or  for  the  purpose  of  l>e- 
iag  offered  in  evidence  in  said  cause,  the  said 
books  and  papers,  would  be  contrary  to  the 
proTisions  hereinbefore  referred  to  of  said  4  th 
and  5th  Amendments  to  the  Constitution  of 
the  United   States. 

2.  That  the  alleged  acts  of  said  Hennepin 
Paper  Company  and  of  said  General  Paper 
Company  complained  of  by  the  complainant 
la  its  said  original  petition  or  bill  of  complaint 
Ii  said  cause,  and  which  said  complainant  is 
endearoring  to  establish  In  said  cause,  would, 
if  committed  by  said  defendant  companies, 
inrolTe  certain  violations  of  the  laws  of  the 
state  of  Minnesota  by  this  respondent,  and 
voold  subject  him  to  penalties  and  forfeiture 
nnder  said  laws,  and  that  to  compel  him  to 
aaswer  the  questions  or  comply  with  the  re- 
qnlrements  aforesaid,  or  to  produce  for  In- 
spection, or  for  the  t^urpose  of  t>elng  offered 
Ib  evidence  In  said  cause,  the  said  books  and 
papers,  would  be  to  compel  him  to  furnish 
evidence  tending  to  establish  that  be  has  been 
SoUty  of  such  violations  of  the  laws  of  the 
state  of  Minnesota,  and  to  subject  him  to  the 
penalties  and  forfeitures  aforesaid,  contrary 
to  the  provisions  hereinbefore  referred  to  of 
ttid  4tb  and  5th  Amendments  to  the  Consti- 
tution of  the  United  States. 

3.  That  one  of  the  purposes  of  said  com- 
plainant in  Instituting  said  cause  and  in  seek- 
h»g  to  require  this  respondent  to  answer  the 
V^Kstions  and  comply  with  the  requests,  and 
produce  for  inspection  by  counsel  for  the 
complainant  and  for  the  purpose  of  being  of- 
fered in  evidence  In  said  cause,  the  t)ooks  and 
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papers  above  referred  to.  Is  to  establish  and 
compel  this  respondent  to  furnish  to  said  com- 

f)lalnant  evidence  tending  to  establish  the  al- 
egations   of   the   original   petition   or   bill    of 

complaint  in  said  cause,  which,  If  established, 
will    result    in    subjecting    this    respondent    to 

loss  or  detriment  in  the  nature  of  a  penalty 
or  forfeiture.  In  that  the  said  Hennepin  Pa- 
per Company,  of  which  this  respondent  is  a 
stockholder  as  aforesaid,  will  be  subjected,  un- 
der the  laws  of  the  state  of  Minnesota,  to 
the  forfeiture  of  its  charter,  resulting  in  the 
virtual  forfeiture  of  the  stock  of  this  re- 
spondent in  said  defendant  company,  and  in 
the  loss  and  forfeiture  to  a  large  extent  of 
the  value  of  the  interest  of  this  respondent 
in  said  corporation,  and  in  that  the  contracts 
made  through  said  General  Paper  Company 
as  its  sales  agent  by  said  Hennepin  Paper 
Company  under  and  pursuant  to  the  agency 
contracts  herein  referred  to  l>etween  said  Hen- 
nepin Paper  Company  and  said  General  Paper 
Company  will  bc^  virtually  annulled  and  the 
property  rights  of  said  Hennepin  Paper  Com- 
pany in  said  contracts  destroyed ;  that  there 
are  a  large  number  of  such  contracts  outstand- 
ing under  which  large  sums  of  money  are 
due  to  said  Hennepin  Paper  Company,  all 
of  which,  as  this  respondent  Is  advised  and 
believes,  will  be  or  may  be  forfeited  and  lost 
to  said  defendant  and  to  this  respondent  as  a 
stockholder  therein  in  case  the  illegal  com- 
bination alleged  in  aald  original  petition  or 
bin  of  complaint  Is  established  by  the  decree 
or  Judgment  In  said  cause ;  and  this  respond- 
ent alleges  that  to  compel  him  to  answer  the 
questions  and  comply  with  the  requests  and 
produce  for  inspection  and  for  purpose  of  be- 
ing offered  in  evidence  the  books  and  papers 
referred  to  in  said  order  to  show  cause  and 
the  petition  and  schedules  aforesaid,  and 
which  he  has  declined  to  answer  and  comply 
with  or  produce,  if  material  to  said  cause, 
would  be  contrary  to  the  provisions  of  said 
4th  and  5th  Amendments  to  the  Constitution 
of  the  United  States,  and  also  contrary  to  the 
well-established  rule  of  the  common  law  and  of 
equity  Jurisprudence,  that  no  person  will  be 
compelled  to  discover  any  fact  or'matter  which 
may  subject  him  to  forfeiture  or  penalty  or 
anything  in  the  nature  of  a  forfeiture  or 
penalty. 
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8wer.    As  to  the  books  and  papers,  the  fol- 
lowing is  a  sample  of  the  proceedings: 

Q.  Do  the  books,  journals,  or  ledgers  of 
the  Hennepin  Paper  Company  show  any 
agroeini'nt  ojr  arrangement  or  understand- 
ing under  and  pursuant  to  which  and  the 
manner  in  which  the  prices  and  amounts 
TO'^y\7(*i\  bv  the  Hennepin  Paper  Company 
[102]*upon  various  grades  of  paper  manufactured 
oy  II  ::nd  sold  by  or  through  the  defendant 
the  General  Paper  Company  are  and  have 
been,  since  the  5th  day  of  July,  1900,  equal- 
ized, or  the  profits  arising  from  the  sale  of 
such  paper  distributed  or  apportioned,  as 
between  the  defendants? 

Mr.  Flanders:  All  objections  renewed,  and 
I  give  the  witness  the  same  advice. 

(No  answer.) 

Q.  Do  you  refuse,  Mr.  Nelson,  to  produce 
the  books? 

Mr.  Flanders:  As  I  said  before,  you  may 
assume  for  the  purposes  of  these  questions 
that  the  books  and  all  the  papers  called  for 
are  present  in  court;  but,  on  behalf  of  the 
Hennepin  Paper  Company  and  the  witness 
and  the  General  Paper  Company,  I  decline  to 
submit  those  to  the  inspection  of  the  govern- 
ment counsel. 

Mr.  Kellogg:  Or  to  allow  them  or  any 
part  of  them  to  be  p^t  in  evidence,  Mr. 
Flanders  ? 

Mr.  Flanders:  Yes. 

Other  facts  will  appear  in  the  opinion. 

Mr.  JsmieM  G.  Flanders  argued  the 
cause,  and,  with  Mr.  Charles  F.  Fatoaett, 
filed  a  brief  for  plaintiffs  in  error: 

The  plaintiff  must  show  by  clear  averment 
the  materiality  of  the  documents  sought  to 
be  disclosed, — a  rule  which  applies  not  only 
to  bills  of  discovery,  but  also  to  proceedings 
under  the  statute  to  compel  the  production 
of  books  or  papers  upon  or  in  preparation 
for  trial. 

1  Dan.  Ch.  PI.  &  Pr.  5th  Am.  ed.  pp.  •579, 
680;  Wigram,  Discovery,  Ist  Am.  ed.  p.  15; 
Story,  Eq.  PI.  §§  565,  568;  23  Am.  &  Eng. 
Enc.  Law,  pp.  176,  177;  Otcyhee  Land  d 
Jrrig.  Co.  v.  Tautphaus,  48  C.  C.  A.  535, 
109  Fed.  547 ;  Condict  v.  Wood,  25  N.  J.  L. 
319;  First  Nat.  Bank  v.  Mansfield,  48  111. 
494;  Lester  v.'  People,  150  111.  408,  41  Am. 
St.  Rep.  375,  23  N.  E.  387,  37  N.  E.  1004; 
Bentley  v.  People,  104  111.  App.  353;  Wynn 
V.  Taylor,  109  111.  App.  603;  Walsh  v. 
Press  Co.  48  App.  Div.  333,  62  N.  Y.  Supp. 
833;  San  Fernando  Copper  Min.  rf  Re- 
duction Co.  V.  Humphrey,  HI  Fed.  772; 
Eschbach  y.^Lightner,  31  Md.  528;  Jenkins 
V.  Bennett,  40  S.  C.  393,  18  S.  E.  929;  Berry 
V.  Mathetces,  7  Ga.  457;  Hare,  Discovery, 
187;  Compion  v.  Gray,  1  Younge  &  J.  154; 
'  Bolton  V.  Liverpool,  3  Sim.  489,  1  Myl.  & 
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K.  88;  Harris  ▼.  Harris,  3  Hare,  450,  V«i 
Kleeck  ▼.  Reformed  Dutch  Church,  6  Paigc^ 
600,  20  Wend.  458;  Wigram,  Disoorery, 
S  29?;  Storey  v.  Lennox,  1  Myl.  &  C.  534; 
Langdell,  Eq.  PI.  |  164;  BUgh  ▼.  Bemstm,  7 
Price,  205;  Stroud  v.  Deacon,  1  Ves.  Sr.  37; 
Bamett  v.  Noble,  1  Jac.  &  W.  227. 

Any  party  who  is  required  to  produee  Ui 
books  of  account  or  other  documents  may 
seal  such  portions  thereof  as  he  swears  con- 
tain nothing  relating  to  the  purposes  of 
the  discovery  sought,  and  his  affidavit  that 
the  parts  so  sealed  do  not  relate  to  the  mat^ 
ters  in  litigation  is  sufficient  proteetion. 

23  Am.  &  Eng.  Enc.  Law,  p.  182;  2 
Wait,  Pr.  548;  Titus  ▼.  Cortelyou,  1  Barb. 
444 ;  Bobbins  v.  Davis,  1  Blatchf .  238,  Fed, 
Cas.  No.  11,880;  Campbell  v.  Frendi,  2  Cox, 
Ch.  Cas.  286;  Gerard  v.  Penswiek,  1  WiU. 
Ch.  222;  Pynchon  v.  Day,  118  lU.  9,  7  N.  E. 
65. 

The  various  acts  of  Congress  under  whkk 
the  proceedings  below  were  taken  have  bees 
evidently  drawn  with  careful  intent  to  per- 
mit this  interference  with  private  rigbti 
only  so  far  as  is  absolutely  necessaiy  for 
the  administration  of  justice,  and  in  strict 
accord  with  the  chancery  practice  of  Englaad 
in  regard  to  the  production  of  documen^i. 

Jacques  v.  Collins,  2  Blatchf.  23,  Fed. 
Cas.  No.  7,167;  lasigi  v.  Broum,  1  Curt. 
C.  C.  401,  Fed.  Oas.  No.  6,993;  RusaeU  t. 
McLellan,  3  Woodb.  &  M.  157,  Fed.  CVa,  Xo. 
12,158;  Story  v.  Livingston^  13  Pet  359, 
10  L.  ed.  200;  Thomson  v.  Wooster,  114 
U.  S.  104,  112,  29  L.  ed.  105,  107.  5  Sup. 
Ct.  Rep.  788;  1  Bates,  Fed.  Eq.  Proc  f  22; 
Caspary  v.  Carter,  84  Fed.  416;  Bisckof- 
sheim  v.  Brown,  29  Fed.  341;  Ryder  r. 
Bateman,  93  Fed.  31;  Ou>yhee  Land  i 
Irrig.  Co.  v.  Tautphaus,  supra. 
*  It  is  not  sufficient  for  a  party  to  ttatt 
generally  in  his  petition  for  the  prodactioi 
of  documents  that  they  contain  nutteri 
relevant  to  the  issue,  in  order  to  entitk 
him  to  their  inspection,  or  to  base  his  alle- 
gations in  regard  to  their  materiality  upca 
information  and  belief.  Facts  and  circtua- 
stances  must  be  stated  from  which  the  court 
may  determine  the  question  of  the  mate- 
riality and  relevancy. 

Walsh  v.  Press  Co.  supra. 

The  materiality  of  any  question  mwi 
be  made  to  appear  before  a  witness  can  be 
required  to  answer  it,  and  before  he  eaa 
be  adjudged  guilty  of  a  contempt  of  court 
for  a  refusal  to  answer. 

Re  Judson,  3  Blatchf.  148.  Fed.  Ca*,  So. 
7,563;  Re  Allis,  44  Fed.  216;  lnter$tct9 
Commerce  Commission  v.  ^rtmsoii^  154  U. 
S.  447,  38  L.  ed.  1047,  4  Inters,  Com.  Rep. 
545,  14  Sup.  Ct.  Rep.  1125. 

The  right  of  a  party  to  decline  to  «*• 
swer,  in  a  suit  in  the  Federal  court,  as  to 
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natters  which  might  subject  him  to  penal- 
ties mider  the  state  law,  was  affirmed  by 
this  court  at  an  early  date. 

United  States  y.  Serine  Batik,  1  Pet.  100, 
7  L.  ed.  69. 

The  jurisdiction  of  state  authority  over 
trade  within  the  state  is  as  exclusive  and 
unqualified  as  the  jurisdiction  of  Congress 
o?er  trade  between  the  states. 

Addyston  Pipe  <£  Steel  Co,  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct  Rep.  96;  Allen  v.  Pullman's  Palace  Car 
Co.  191  U.  S.  171.  48  L.  ed.  134.  24  Sup.  Ct. 
Rep.  39;  National  Cotton  Oil  Co,  v.  Texas, 
197  U.  S.  116,  49  L.  ed.  689,  25  Sup.  Ct. 
Rep.  379. 

The  Federal  government  cannot  interfere 
with  the  regulation  by  the  states  of  their 
domestic  concerns,  under  whatever  guise. 

MVulloch  V.  Maryland,  4  Wheat.  419,  4 
L  ed.  604;  Craig  v.  Dimock,  47  111.  308; 
1  Kent,  Com.  pp.  312,  313,  316,  483;  The 
Collector  y.  Day  (Bufjlngton  v.  Day)  11 
Wall.  113,  20  L.  ed.  122. 

It  is  the  settled  law  of  this  court  that 
the  5th  Amendment  has  no  application  to 
itate  courts  and  their  proce^ings  under 
state  laws. 

Barron  v.  Baltimore,  7  Pet.  243,  8  L.  ed. 
672;  Withers  v.  Buckley,  20  How.  84,  15  L. 
ed.  816;  Pumpelly  v.  Chreen  Bay  d  M,  Canal 
Co.  13  Wall.  166,  20  L.  ed.  567;  Eilen- 
hechr  V.  District  Court,  134  U.  S.  31,  33  L. 
ed.  801,  10  Sup.  Ct.  Rep.  424. 

If  it  be  granted  that  it  was  within  the 
conceiTable  powers  of  Congress,  in  the  cir- 
eumstances  under  which  the  immunity 
clause  was  enacted,  to  make  it  generally 
applicable  to  state  as  well  as  to  Federal 
courts,  it  cannot  be  said,  imder  a  fair  con- 
struction of  the  clause,  that  Congress  intend- 
ed to  exercise  such  extreme  power.  Being 
in  the  nature  of  an  exception  to  a  rule  of 
liability,  it  should  be  strictly  construed. 

Sutherland,  Stat,  Constr.  §  223;  United 
States  V.  Dickson,  15  Pet.  141,  10  L.  ed. 
689;  Epps  V.  Ejyps,  17  111.  App.  196. 

The  view  that  the  clause  is  confined,  in  its 
operation  and  effect  to  grant  immunity,  to 
the  penalties  provided   for   in  the   several 
Mts  to  which  it  relates,  finds  support  in — 
United  States  v.  Price,  96  Fed.  960. 
The  English  Constitution  and  the  protec- 
tion which  it  gives  to  witnesses  cover  all 
the  law  which  is  administered  in  England. 
1  Dan.  Ch.  PI.  A  Pr.  5th  Am.  ed.  p.  •663. 
The  only  exception  given  by  the  English 
nile  in  any  d^ree  analogous  to  that  which 
would  exclude    the   criminal    laws    of   the 
'tates  from  the  operation  of  the  constitu- 
tional Amendment  is  that  "a  defendant  can- 
not refuse  to  give  testimony  on  the  ground 
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that  it  will  expose  him  to  penalties  hi  ft 
foreign  country." 

1  Dan.  Ch.  PI.  &  Pr.  5th  Am.  ed.  p.  •567. 

The  law  administered  within  a  state, 
whether  by  state  courts  or  by  Federal 
courts,  and  whether  enacted  by  state  or  na- 
tional legislature,  is  the  law  of  that  state* 
binding  upon  all  of  its  citizens  and  upon  all 
of  its  governmental  agencies. 

Metcalf  V.  Watertovm,  153  U.  S.  671,  3S 
L.  ed.  861,  14  Sup.  Ct.  Rep.  947;  Embry  v. 
Palmer,  107  U.  S.  3,  27  L.  ed.  346,  2  Sup. 
Ct.  Rep.  25;  Ballin  v.  Loeb  (Ballin  v.  J. 
d  E,  B.  Friend  Lace  Importing  Co.)  78  Wis. 
404,  10  L.R.A.  742,  47  N.  W.  516;  Turrell 
V.  Warren,  25  Minn.  9;  Barney  v.  Patter- 
son, 6  Harr.  &  J.  182;  Thomson  v.  Lee 
County,  22  Iowa,  206;  Wandling  v.  Straw, 
26  W.  Va.  705;  St,  Alhans  v.  Bush,  4  Vt. 
58,  23  Am.  Dec.  246;  McCauley  v.  Ear- 
groves,  48  Ga.  50,  15  Am.  Rep.  660;  Wil- 
liams V.  Wilkes,  14  Pa.  228. 

It  was  firmly  settled  under  the  rules  of 
common -Ir  V  and  equity  procedure  at  the 
time  the  Constitution  was  adopted  that 
no  person  could  be  compelled  to  discover 
any  fact,  either  by  producing  documents  or 
answering  questions,  which  might  subject 
him,  either  dij-ectly  or  eventually,  to  lia- 
bility to  a  penalty  oc  forfeiture,  or  anything 
in  the  nature  of  a  penalty  or  forfeiture. 

1  Dan.  Ch.  PI.  &  Pr.  5th  Am.  ed.  pp.  •662, 
563;  2  Story,  Eq.  Jur.  §  1494;  1  Pom.  Eq. 
Jur.  202;  Livingston  v,  Harris,  3  Paige, 
528,  Affirmed  in  11  Wend.  329;  Northrop  v. 
Hatch,  6  Conn.  361;  Livingston  v.  Tomp- 
kins, 4  Johns.  Ch.  432,  8  Am.  Dec.  598; 
Vanderveer  v.  Holcomh,  17  N.  J.  Eq.  91; 
Higdon  v.  Heard,  14  Ga.  265;  State  v.  Tal- 
bott,  73  Mo.  347;  Poindexter  v.  Davis,  6 
Gratt.  481;  Re  Kip,  1  Paige,  601;  United 
States  V.  National  Lead  Co.  76  Fed.  94; 
Newgold  v.  American  Electrical  Novelty  <£ 
Mfg,  Co.  108  Fed.  341;  Boyd  v.  United 
States,  116  U.  S.  631,  29  L.  ed.  761,  6  Sup. 
Ct.  Rep.  624. 

The  grounds  on  which  the  franchises  of 
corporations  may  be  seized  by  the  state  and 
forfeited  consist  of  a  wilful  nonfeasance  or 
malfeasance,  otherwise  described  as  a  wil- 
ful nonuser  or  misuser,  of  their  franchises, 
in  matters  affecting  the  interests  or  right 
of  the  public  generally. 

6  Thomp.  Corp.  §  6609. 

For  a  corporation  to  combine  wdth  other 
corporations  and  form  a  trust  the  object  of 
which  is  to  limit  production,  maintain 
prices,  and  stifle  competition,  is  such  a  mis- 
user of  its  franchises  as  will  entitle  the 
state  to  demand  a  judgment  ousting  it  of 
them,  where  there  is  a  statute  prohibiting 
corporations  from  entering  into  such  com- 
binations. 
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•  Thomp.  G6rp.  $  6627;  State  t.  Eaaton 
dociaX  Literary  d  Musical  Club,  73  Md.  97, 
10  KR.A.  64,  20  Atl.  783;  State  em  rel.  Rob- 
inson y.  Bacon  Club^  44  Mo.  App.  86. 

The  fact  that  the  defendant  corporations 
are  engaged  in  interstate  commerce  does 
not  remove  them  from  the  authority  which 
may  be  exercised  by  a  state  over  corpora- 
tions which  it  lias  created ;  and,  apparently, 
there  is  no  power  on  earth  which  can  inter- 
fere between  the  state  and  a  corporation 
deriving  its  charter  from  the  state,  in  pro- 
ceedings to  take  away  its  charter. 

State  V.  Cincinnati,  W,  d  B.  R.  Co,  47 
Ohio  St.  130,  7  L.ILA.  319,  23  N.  E.  928; 
State  ew  rel,  Drake  v.  Doyle,  40  Wis.  175, 
22  Am.  Rep.  692,  94  U.  S.  535,  24  L.  ed. 
148. 

The  liability  to  injunction  to  which  it  is 
the  purpose  of  the  suit  to  subject  the  ap- 
pellant is  itself  a  penalty,  to-wit:  one  of 
the  penalties  prescribed  by  the  antitrust 
act. 

Northern  Securities  Co,  v.  United  States, 
193  U.  S.  401,  48  L.  ed.  726,  24  Sup.  Ot 
Rep.  436;  Boyd  v.  United  States,  116  U.  S. 
616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524; 
Lees  V,  United  States,  150  U.  S.  476,  37  L. 
ed.  1150,  14  Sup.  Ct  Rep.  163;  Merchants* 
Bank  v.  Bliss,  35  N.  Y.  412. 

The  consequences  which  must  result  to 
the  appellants  from  the  passing  of  the  de- 
cree prayed  for  in  the  complaint  are  in  the 
nature  of  a  forfeiture.  They  should  not  be 
required  to  furnish  the  evidence  to  subject 
them  to  such  forfeiture. 

13  Am.  &  Eng.  Enc.  Law,  p.  54. 

The  forfeiture  of  property  by  the  annul- 
ment of  contracts,  and  the  deprivation  of 
tiie  fruits  of  existing  contracts  and  busi- 
ness relations,  is  evident.  The  forfeiture  of 
personal  liberty  is  equally  obvious. 

Ritchie  v.  People,  155  111.  98,  29  L.R,A. 
79,  46  Am.  St.  Rep,  315,  40  N.  E.  454; 
State  V.  Loomis,  115  Mo.  307,  21  L.R.A.  789, 
22  S.  W.  350;  Re  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636. 

A  corporation  can  speak  and  act  only 
through  its  proper  officers  and  agents, 
within  the  scope  of  their  respective  duties. 
If  the  officers  of  a  corporation  can  be  com- 
pelled to  testify  against  the  corporation  in 
a  matter  involving  the  forfeiture  of  the 
charter,  property,  and  business  of  the  cor- 
poration, then  corporations  are  entitled  to 
no  protection,  either  under  the  Constitu- 
tion or  the  common  law,  against  self- 
crimination  or  inquisitorial  proceedings  to 
forfeit  their  property. 

Covington  d  L.  Tump,  Road  Co,  v.  Sand- 
ford,  164  U.  S.  578,  592,  41  L.  ed.  560,  565, 
17  Sup.  Ct  Rep.  198. 

The  equal  protection  of  the  laws,  it  would 
seem,  must  include  the  right  to  be  protected 
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from  self-incrimination  through  inq[iiiaitonaI 
proceedings  against  the  ofllcers  and  direct- 
ors, through  whom  the  oorporatloii  must 
ac^  and  who  are,  to  all  legal  intents  aad 
purposes,  the  alter  ego  of  the  corporatka. 

Louisville,  N,  A,  d  C,  R.  Co.  y.  LoaumZZt 
Trust  Co,  174  U.  S.  552,  43  L.  ed.  1061,  U 
Sup.  Ct  Rep.  817. 

An  officer  cannot  be  compelled  to  testify 
to  matters  tending  to  subject  his  company 
to  a  penalty  or  forfeiture. 

State  ex  rel.  Atty,  Oen,  t.  Simwtous 
Hardware  Co,  109  Mo.  118,  15  L.RJL  67S, 
18  S.  W.  1125;  Davies  y.  Lineoim  .Vat 
Bank,  16  N.  Y.  Civ.  Proc  Rep.  68,  4  K.  Y. 
Supp.  373;  Bank  of  Oldtoum  y.  Houltom,  21 
Me.  502. 

Mr,  William  Brace  also  filed  a  brief  for 
plaintiffs  in  error: 

The  protection  of  the  14th  AmeodmcBt 
extends  over  corporationa. 

Pembina  Consol  Silver  Min,  d  MUL  Co, 
y.  Pennsylvania,  125  U.  S.  181,  31  L.  ed. 
650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct  E<^ 
737 ;  Home  Ins.  Co.  y.  New  York,  134  C.  S. 
594,  33  L.  ed.  1025,  10  Sup.  Ct  Rep.  5«3; 
Gulf,  C,  d  S,  F,  R.  Co,  y.  ElHs,  165  U.  & 
150,  41  L.  ed.  666,  17  Sup.  Ct  Rep.  255. 

If  corporations  are  within  the  proteetioa 
of  the  14th  Amendment,  there  is  no  reasga 
why  they  should  not  also  be  within  the  pr»> 
tection  of  the  4th  and  6th  Amendments. 

Improperly  forcing  a  person  to  product 
his  books  and  papers  in  court  is  a  teisare  ol 
such  books  and  papers. 

Boyd  y.  United  States,  116  U.  &  616,  2f 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524. 

Messrs,  Frank  B.  KellocK  and  9mmm 
M.  Beck  argued  the  cause,  and,  with  Attor- 
ney Oeneral  Moody,  filed  a  brief  for  4^ 
fendant  in  errors 

Whether  finally  admissible  or  not  tht 
evidence  should  be  given  and  received  befcrt 
the  examiner,  inasmuch  as  all  quectioBs  of 
materiality,  relevancy,  and  competency  na^t 
be  left  primarily  for  determination  a[H« 
final  hearing  by  the  United  States  cimut 
court  for  the  district  of  Minnesota,  vb«fv 
the  cause  is  pending,  and  ultimately  W 
decision  by  this  court,  when  the  suit  thsll 
be  considered  here  on  appeaL 

Blease  y.  Oarlington,  92  U.  a  1«  23  L  ed. 
521;  Thomson- Houston  Electric  Co.  ▼.  Jef- 
rcy  Mfg.  Co,  83  Fed.  614 ;  Mamm-Norde^rU 
Guns  d  Ammunition  Co.  y.  Coifs  Pes  ft 
Firearms  Mfg.  Co,  103  Fed.  39;  Pmrismm 
Comb  Co.  y.  Eschwege,  92  Fed.  721 ;  Feyrr- 
weather  y.  Ritch,  80  Fed.  629;  Appleton  t. 
Kraubcrt,  45  Fed.  281;  Edieom  Electris 
Light  Co,  y.  United  States  Electric  Lifktimf 
Co.  45  Fed.  55;  Johnson  Steel  StreH-Bml 
Co.  V.  North  Branch  Steel  Co.  48  Fed.  IM; 
Adec  V.  J.  L.  Mott  Iron  Works,  46  Fed.  M; 
Lloyd  T.  Pennte,  60  Fed.  4;  Brown  y.  Wen- 
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ter,  113  Fed.  20;  MaoWUliatn  v.  Cotmeoficut 
Weh  Co,  119  Fed.  509 ;  Whitehead  <k  H,  Co, 
f.  OVallahan,  130  Fed.  243. 

Ib  Edison  Electrio  Light  Oo,  y.  United 
States  Electric  Lighting  Co.  44  Fed.  294, 
it  inis  distinctly  held  that  a  party  cannot 
acuae  noncompliance  with  a  subpoena  duces 
kcum  commanding  him  to  produce  docu- 
ments unpriTileged,  in  his  own  hands,  by 
showing  that  he  has  delivered  them  into 
the  hands  of  his  counsel. 
ities,  clearly  admissible.  If  the  book  had  not 
attorney  or  partner  is  possession  by  the  per- 
aon  hinnelf. 

BusseU  y.  McLellan,  3  Woodb.  A  M.  157, 
Fed.  Cas.  No.  12,168. 

The  acts  of  the  conspirators  in  further- 
ance of  the  combination  and  conspiracy,  as 
eridenced  by  the  minutes  of  the  General 
Paper  Company,  are,  under  all  of  the  author- 
ities, clearly  admissible.  If  the  book  had  not 
been  produced  before  the  examiner  at  all,  its 
production  could  have  been  compelled,  and 
the  use  of  its  contents  secured  by  an  order 
to  show  cause,  supported  by  a  proper  affi- 
darit  of  counsel  for  the  government  that  the 
book  was  material. 

Coit  V.  North  Carolina  Gold  Amalgamat' 
«V  Co.  9  Fed.  577. 

All  that  can  be  expected  is  that  the  books 
•nd  papers  desired  shall  be  accurately  de- 
lignated,  and  that  there  should  be  some 
shoving  that  they  prove  to  be  material  cvi- 
daee. 

United  States  v.  Bahcock,  3  Dill.  566, 
Fed.  Cas.  No.  14,484. 

In  Coit  V.  North  Carolina  Cold  AmalgW' 
wiMu^  Co.  supra,  it  was  held  that  the  pro- 
duction of  books  and  papers  in  possession  of 
the  opposite  party  might  be  required  in 
equity  causes  on  motion,  supported  by  affi- 
^vit  averring  their  materiality. 

There  is  no  doubt  that,  as  a  witness,  a 
party  can  be  compelled,  by  a  suhpoena  duces 
Ufunij  to  produce  books,  documents,  and 
papers  in  his  possession  in  the  same  manner 
*5  any  other  witness. 

Bisehoifsheim  v.  Broum,  29  Fed.  341. 

And  the  officers  of  a  corporation  may  be 
required  as  witnesses  to  produce  its  books 
when  the  books  are  necessary  evidence. 

^ertheim  v.  Continental  R.  d  Trust  Co. 
21  Blatchf.  246,  15  Fed.  716;  Johnson  Steel 
Street-Rail  Co.  v.  North  Branch  Steel  Co. 
tt  Fed.  196;  Edison  Electrio  Light  Co.  v. 
Inited  States  Electric  Lighting  Co.  44  Fed. 
»4,  45  Fed.  65. 

In  Johnson  Steel  Street-Rail  Co.  v.  North 
BramA  Steel  Co.  48  Fed.  191,  the  circuit 
»urt  for  the  western  district  of  Pennsylva- 
BJA  required  a  witness,  not  a  party  to  the 
wit.  to  produce  certain  drawings  which 
■denied  to  be  pertinent  to  the  issue.  This 
was  done,  although  the  papers  related  to  a 
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valuable    secret    method    of    producing  a 
manufactured  article. 

The  notice  and  motion  in  Victor  G. 
Bloede  Co.  v.  Joseph  Bancroft  <6  Sons  Co, 
98  Fed.  175,  were  far  more  sweeping  and 
general  in  their  terms  than  the  request  inr 
volved  in  this  application. 

Under  issues  of  the  character  raised  in 
this  cause  the  entire  manner  of  conducting 
the  business  of  the  General  Paper  Company 
is  competent  and  material  evidence. 

Interstate  Commerce  Commission  v. 
Baird,  194  U.  S.  25,  48  L.  ed.  860,  24  Sup. 
Ct.  Rep.  563. 

The  duty  to  give  testimony  is  a  duty  to 
the  state,  and  not  to  the  parties. 

Wigmore,  Ev.  §§  2195,  2210. 

The  claim  of  privilege  can  be  made  solely 
by  the  witness  himself;  the  privilege  (as 
the  common  phrase  runs)  is  purely  personal 
to  himself.  Whether  he  chooses  to  fulfil  his 
duty  without  objection,  or  whether  he  pre- 
fers to  exercise  the  exemption  which  the 
law  concedes  to  him,  is  a  matter  resting 
entirely  between  himself  and  the  state  (or 
the  court,  as  its  representative).  The  party 
against  whom  the  testimony  is  brought  has 
no  right  to  claim  or  to  urge  the  exemption 
on  his  own  behalf. 

Brown  v.  Walker,  161  U.  S.  .597,  40  L. 
ed.  821,  5  Inters.  Com.  Rep.  369,  16  Sup. 
Ct.  Rep.  644;  Wigmore,  Ev.  S  2196;  Morgan 
V.  Halberstadt,  9  C.  C.  A.  147,  20  U.  S.  App. 
417,  60  Fed.  592;  Wertheim  v.  Continental 
R.  d  Trust  Co.  supra;  New  York  L.  Ins. 
Co.  V.  People,  195  111.  430,  63  N.  E.  264; 
United  States  Exp.  Co.  v.  Henderson,  69 
Iowa,  40,  28  N.  W.  426 ;  Gibbons  v.  Water- 
loo Bridge,  5  Price,  491. 

There  can  be  no  distinction  between  his 
refusals  to  answer  and  his  refusals  to  pro- 
duce books  and  papers.  The  books  and 
documents  in  a  man's  possession  are  as 
much  subject  to  the  calls  of  justice  as  are 
the  faculties  of  speech  and  memory. 

Bull  V.  Lovcland,  10  Pick.  9. 

Every  act  of  the  General  Paper  Company, 
as  the  form  and  entity  which  this  combina- 
tion and  conspiracy  assumed,  is  a  fit  sub- 
ject for  investigation  under  the  issues  that 
have  been  framed.  All  of  its  acts  were  done 
by  the  administrative  officers  of  the  sell- 
ing company  at  the  instance  of  the  duly  au- 
thorized representatives  of  the  manufactur- 
ing corporations,  sitting  upon  its  board  of 
directors.  They  are  the  acts  of  the  con- 
spirators in  continuation  of,  and  in  further- 
ance of,  the  objects  of  the  conspiracy  itself. 
It  is  an  elementary  principle  of  evidence 
that,  where  two  or  more  persons  are  as- 
sociated together  for  some  illegal  purpose, 
the  acts  or  declarations  of  any  one  or  mor« 
of  them  in  reference  to  the  common  object 
are  admissible  against  them  all. 
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1  Green).  Ev.  §  111;  2  Wigmore,  Ev.  $ 
1079;  American  Fur  Co.  v.  United  States, 
2  Pet.  358,  7  L.  ed.  450;  Clune  v.  United 
States,  159  U.  S.  503,  40  L.  ed.  270,  16  Sup. 
Ct.  Rep.  125;  Wihorg  v.  United  States,  163 
U.  S.  656,  41  L.  ed.  298,  16  Sup.  Ct.  Rep. 
1127,  1197;  Lincoln  v.  Claflin,  7  Wall.  138, 
19  L.  ed.  109;  Connecticut  Mut.  L,  Ins.  Co. 
V.  Eillmon,  188  U.  S.  219,  47  L.  ed.  451,  23 
Slip.  Ct.  Rep.  294;  United  States  v.  Newton, 
48  Fed.  218;  United  States  v.  Gooding, 
12  Wheat.  4G0,  6  L.  ed.  693 ;  Nudd  v.  Bur- 
rows, 91  U.  S.  427,  23  L.  ed.  288;  United 
States  V.  McKee,  3  Dill.  546,  Fed.  Cas.  No. 
15,685;  State  v.  Winner,  17  Kan.  305;  State 
V.  Thompson,  69  Conn.  720,  38  Atl.  869; 
Hunter  v.  State,  112  Ala.  77,  21  So.  65; 
Lee  V.  Lamprey^,  43  N.  H.  13;  Apthorp  v. 
Comstock,  2  Paige,  482;  Jackson  v.  Sum- 
merville,  13  Pa.  359;  Bums  v.  McCahe,  72 
Pa.  309;  Confer  v.  McNeal,  74  Pa.  112. 

Evidence  concerning  meetings  preliminary 
to  the  organization  of  the  General  Paper 
Company,  and  declarations  made  by  wit- 
nesses during  the  formation  of  the  combina- 
tion and  conspiracy,  were  material. 

Lincoln  V.  Claflki,  7  Wall.  132,  19  L.  ed. 
,   106. 

^  Where  proof  of  the  conspiracy  depends 
upon  a  vast  amount  of  circumstantial  evi- 
dence, or  a  number  of  isolated  and  inde- 
pendent facts,  it  is  in  the  sound  discretion 
of  the  court  to  allow  the  declarations  in  ad- 
vance of  proof  of  the  conspiracy. 

1  Greenl.  Ev.  Ill;  State  v.  Thompson,  69 
Conn.  720,  38  Atl.  870;  State  v.  Winner, 
9upra. 

In  cases  of  conspiracy,  the  admissions  of 
the  accused  conspirators  are  always  a  fruit- 
ful source  of  evidence.  Only  in  exceptional 
cases  is  the  conspiracy  shown  by  direct  and 
positive  evidence.  The  proof  is  usually  in- 
direct and  circumstantial,  and  courts  are 
bound  to  rely,  in  large  measure,  upon  the 
admissions  made  by  the  conspirators  either 
during  or  after  the  accomplishment  of  the 
common  purpose. 

State  V.  Thompson,  supra;  Olune  v. 
United  States,  159  U.  S.  592,  40  L.  ed.  270, 
16  Sup.  Ct.  Rep.  125;  United  States  v. 
Hutchins,  Fed.  Cas.  No.  15,430;  Waited 
States  V.  Hamilton,  Fed.  Cas.  No.  15,288; 
United  States  v.  Doyle,  6  Sawy.  612,  6  Fed. 
680;  United  States  v.  Bahcock,  3  Dill.  581, 
Fed.  Cas.  No.  14,487 ;  United  States  v.  Lan^ 
caster,  4  Wash.  C.  C.  64,  Fed.  Cas.  No. 
15,557 ;  Davis  v.  United  States,  46  C.  C.  A. 
619,  107  Fed.  763. 

Under  the  ancient  practice,  in  actions  at 
common  law  a  party  might  not  compel  his 
opponent  to  furnish  evidence  as  a  witness. 
His  only  remedy  was  by  way  of  a  bill  of  dis* 
covery  in  equity  to  oompel  his  <^ponent  to 
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disclose    facts    and    documentary    evidenci 
material  to  his  case. 

Wigmore,  Ev.  §§  2217,  2218. 

This  limitation,  however,  never  existed  ii 
equity,  and  parties  could  there  be  inetj 
compelled,  either  before  or  after  U-'Ht 
joined,  to  disclose  evidence  and  documents 
material  to  the  issues. 

1  Greenl.  Ev.  15th  ed.  |  361 ;  1  Dan.  Ch. 
PI.  A  Pr.  5th  ed.  p.  885,  note  6 ;  Adams.  Eq. 
7th  ed.  p.  36;  Wigmore,  Ev.  §§  2218.  22 W. 
pp.  3012,  3014-3016. 

A  party  will  be  compelled  to  make  a  dis- 
closure of  all  facts  within  his  knowled^ge, 
or  books  and  documents  in  his  podscssknu 
which  tend  either  to  establish  his  oppooenf • 
case  or  to  refute  the  position  which  he  him- 
self takes. 

Bustros  V.  White,  L.  R.  1  Q.  B.  Div.  423 ; 
Carver  v.  Pinto  Leite,  L.  R.  7  Ch.  90; 
Moore  v.  Craven,  L.  R,  7  Ch.  Div.  95.  n-^t*; 
Atty.  Gm.  v.  GaskUl,  L.  R,  20  Ch.  Div.  520; 
Atty.  Gen.  v.  Xeuxfastle-UponrTyne  [lb9Tj 
2  Q.  B.  384;  Atty.  Gen.  v.  Emerson,  L.  R. 
10  Q.  B.  Div.  191 ;  Arnold  v.  Patrtuxet  Vsi- 
ley  Water  Co.  18  R.  I.  189,  19  T..R.A.  60S, 
26  A«tl.  55. 

Modem  legislation  has  made  th«  bill  of 
discovery  an  unnecessary  adjunct  eren  ia 
actions  at  law.  Material  evidence  may  otiv 
be  required  of  a  party  in  such  actions,  with- 
out resorting  to  this  cumbersome  proceed* 
ing. 

1  Pom.  Eq.  Jur.  2d  ed.  $  199;  Wigmore, 
Ev.  S  2219. 

The  order  requiring  the  plaintiffs  in  error 
to  testify  and  to  produce  documentary  evi- 
dence, being  made  in  a  suit  pending  to  re- 
strain them  from  the  continuance  of  a  com- 
bination and  conspiracy  in  restraint  ot 
trade,  under  the  act  of  Congress,  does  not 
involve  an  unlawful  search  and  leizare 
within  the  meaning  of  the  4th  Ameodmest. 

Boyd  V.  United  States,  116  U.  a  625.  S» 
L.  ed.  749,  6  Sup.  Ot  Rep.  524;  Coo)«?. 
Const.  Lim.  6th  ed.  p.  364;  Adamu  t.  Xnr 
York,  192  U.  S.  586,  48  L.  ed.  575,  24  Sap. 
Ct.  Rep.  372 ;  Interstate  Oow%m€ro0  Commis- 
sion V.  Brimson,  154  U.  S.  447,  38  L  ed 
1047,  4  Inters.  Com.  Rep.  545,  14  Sop.  Ct 
Rep.  1125;  Interstate  Commerce  Committim 
V.  Baird,  194  U.  &  25,  48  L.  ed.  MO,  24  Sin>^ 
Ct.  Rep.  563. 

No  principle  is  better  established  thsa 
that  proceedings  well  known  to  the  eowtik 
and  in  general  use  at  the  time  the  CoMti- 
tution  was  adopted,  will  not  be  oonsiderM 
to  fall  within  the  inhibitions  therein  eo»- 
tained. 

Den  em  dem,  Murray  t.  Hohokmm  Lend  4 
Improv.  Co.  18  How.  272,  15  L.  ed.  372. 

The  guaranty  of  the  6th  Amendmeot,  tUi 
no  person  shall  be  compelled,  in  a  crimiMi 
case,  to  be  ft  witneai  af»iiist  himself,  U  |mc» 
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-^.ndl  to  the  witness,  and  does  not  protect 
florporations. 

Railroad  Taj;  Case,  8  Sawy.  238,  13  Fed. 
:4«;  Broicn  v.  Walker,  161  U.  S.  591,  697, 
40  L  ed.  819,  821,  5  Inters.  Com.  Rep.  369, 
16  Sup.  Ct.  Rep.  644;  Interstate  Com- 
merct  Commission  v.  Baird^  supra;  Mor- 
gan Y.  Haiberstadt,  9  C.  G.  A.  147,  20 
U.  S.  App.  417,  60  Fed.  592;  Wertheim 
f.  Continental  R.  d  Trust  Co.  21  Blatchf. 
246.  15  Fed.  716;  New  York  L.  Ins.  Co. 
f .  People,  195  111.  430,  63  N.  £.  264 ;  Re 
Pvuley,  3  Inters.  Com.  Rep.  333,  44  Fed. 
271;  United  States  Es^.  Co.  v.  Henderson, 
$9  Iowa,  40,  28  N.  W.  426 ;  Gilhons  v.  Wa- 
terioo  Bridge,  5  Price,  491 ;  State  v.  Jack, 
m  Kan.  387,  1  LJLA.(N.S.)  167,  76  Pac. 
911;  3  Wigmore,  Ev.  §  2270;  Com.  v.  Shaw, 
4  CiuL  594,  50  Am.  Dec.  813;  Com.  v. 
Sowe,  13  Gray,  26;  State  v.  Kent  (State  v. 
Pimcoast)  5  N.  D.  516,  35  L.R.A.  518,  67 
K.  W.  1062. 

Any  privilege  which  may  exist  is  coTered 
ttj  the  immunity  statute,  32  Stat,  at  L.  904, 
efaap.  755,  U.  S.  Comp.  Stat.  Supp.  1903^  p. 
367.  which  is  as  broad  as  the  constitutional 
protection.  If  the  5th  Amendment  is  held 
to  extend  to  corporations,  the  immunity 
sUtute  must  be  likewise  extended. 

People  ex  rel.  Akin  v.  Butler  Street 
Foundry  d  Iron  Co.  201  111.  265,  66  N.  E. 
349:  State  ▼.  Jack,  69  Kan.  387,  1  L.R.A. 
(NA)  167,  76  Pac.  915;  Interstate  Com- 
merce Commission  v.  Baird,  194  U.  S.  36, 
97, 48  L.  ed.  866,  866,  24  Sup.  Ct  Rep.  663. 

Pecuniary  loss  to  the  witness  was  not  one 
of  the  penalties  or  forfeitures  intended  to  be 
protected  against  by  the  Constitution. 

Bull  V.  Loveland,  10  Pick.  9;  1  Greenl. 
Ev.  15th  ed.  $  452;  Baird  v.  Cochran,  4 
Serg.  k  R.  397 ;  Lowney  ▼.  Perham,  20  Me. 
240;  Ward  v.  Sharp,  16  Vt  115;  Harper  v. 
Burrow,  28  N.  C.  (6  Ired.  L.)  30;  Robinson 
f.  A'eoi,  5  T.  B.  Mon.  213. 

A  penalty  of  forfeiture  must  be  penal  in 
Hs  nature,  as  distinguished  from  pecuniary 
km  suffered  as  a  consequence  of  civil  lia- 
bility. 

Boyd  T.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  624;  Lees  v. 
Vmted  States,  160  U.  S.  476,  37  L.  ed.  1160, 
14  Sup.  Ct  Rep.  163;  Huntington  v.  AttriU, 
146  U.  8.  657,  36  L.  ed.  1123,  1»  Sup.  Ct. 
Bep.  224;  Bradff  v.  Daly,  IT5  U.  S.  148,  44 
L.  ed.  109,  20  Sup.  Ot.  Rep.  62 ;  Atlanta  v. 
Chattanooga  Foundry  d  Pipe  Co.  101  Fed. 
900:  State  v.  Jack,  69  Kan.  387,  1  L.R.A. 
fN.S.)  167,  76  Pac.  911;  State  v.  Standard 
OH  Co.  61  Neb.  28«  87  Am.  St.  Rep.  449,  84 
^  W.  413:  Southern  R.  Co.  t.  Bush,  122 
AUl  470,  26  So.  168;  Levy  v.  Superior 
Court.  105  Cal.  600,  29  LJIJ^.  811,  38  Pac. 
965;  Ames  T.  Kansas,  111  U.  6.  449,  28  L. 
tOlU.  8. 


ed.  482,  4  Sup.  Ct  Rep.  437;  8  Wigmore,  Br. 
J  266 ;  2  Beach,  Priv.  Corp.  $  840. 

The  witness  is  not  the  sole  judge  iA 
whether  the  testimony  will  tend  to  criminate 
him  or  not. 

Counselman  v.  Hitchcock,  142  U.  S.  647, 
35  L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12 
Sup.  Ct  Rep.  195;  Burr's  Trial,  1  Burr's 
Tr.  244;  Reg.  v.  Boyes,  1  Best  &  S.  311; 
State  V.  Thaden,  43  Minn.  253,  45  N.  W. 
447;  3  Wigmore,  Ev.  §  2271,  p.  3140. 

A  recovery  of  treble  damages  as  com- 
pensation to  the  person  is  not  a  penalty 
and  forfeiture  witJiin  the  meaning  of  the 
6th  Amendment. 

Huntington  v.  Attrill,  Brady  v.  Daly,  and 
Atlanta  v.  Chattanooga  Foundry  d  Pipe 
Co.  supra. 

If  the  corporation  is  not  protected  by  the 
6th  Amendment,  then  the  possibility  of  a 
loss  to  the  stockholder  in  any  of  the  de- 
fendant corporations  by  reason  of  the  cor- 
poration being  subjected  to  any  loss  or  dam- 
age in  the  nature  of  a  forfeiture  is  too  re- 
mote. 

•  Brown  v.  Walker,  161  U.  S.  691,  40  L.  ed. 
819,  6  Inters.  Com.  Rep.  369,  16  Sup.  Ct 
Rep.  644;  State  v.  Standard  Oil  Co.  and 
State  V.  Jack,  supra. 

No  mere  possibility  of  a  liability  or  lose 
undefined  is  sufficient 

Broum  v.  Walker,  161  U.  S.  608,  40  L.  ed. 
826,  6  Inters.  Com.  Rep.  369,  16  Sup.  Ct 
Rep.  644. 

The  inmiunily  statute  of  Congress  ie 
broad  enough  to  protect  the  witness  against 
any  prosecution  for  or  on  account  of  any- 
thing which  he  may  disclose  in  response  to 
the  command  of  the  Federal  court,  whether 
under  Federal  or  state  jurisdiction. 

Broum  y.*  Walker,  161  U.  S.  606,  40  L.  ed. 
824,  5  Inters.  Com.  Rep.  369,  16  Sup.  Ct 
Rep.  644;  Interstate  Commerce  Commission 
V.  Baird,  194  U.  S.  26,  48  L.  ed.  860,  24  Sup. 
Ct  Rep.  663. 

The  5th  Amendment  is  a  limitation  upon 
the  Federal  authorily,  and  not  upon  that  of 
the  state. 

Broum  v.  Walker,  supra;  Barron  v.  Bal- 
timore,  7  Pet.  243,  8  L.  ed.  672;  Foo  t. 
Ohio,  6  How.  410,  12  L.  ed.  213;  Withers 
V.  Buckley,  20  How.  84,  16  L.  ed.  816; 
Twitchell  t.  Pennsylvania,  7  Wall.  321,  10 
L.  ed.  223;  Presser  v.  Illinois,  116  U.  S.  262, 
29  L.  ed.  616,  6  Sup.  Ct.  Rep.  580. 

The  boundaries  of  the  Constitution  and 
of  the  sovereignly  which  established  it  are 
the  same. 

3  Wigmore,  Ev.  §  2258. 

It  has  been  held  that  this  principle,  which 
has  become  a  cardinal  princ{ple  of  the  un- 
written Constitution  of  England,  does  not 
protect  the  witness  against  prosecution  by 
a  foreign  jurisdiction. 
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8xoiUe9  W.  Wilcow,  7  State  Tr.  N.  S.  1049, 
1068. 

It  has  been  held  in  the  only  states  where 
the  question  has  been  decided,  that  this 
provision  of  the  state  Constitution  does  not 
protect  a  witness  against  giving  testimony 
which  may  tend  to  convict  him  under  Fed- 
eral laws  or  the  laws  of  other  states. 

People  ew  rel.  Akin  v.  Butler  Street 
Foundry  d  Iron  Co.  201  111.  248,  66  N.  E. 
349 ;  State  v.  Jack,  supra;  State  v.  March, 
46  N.  C.  (1  Jones,  L.)  526. 

The  power  of  Congress  must  necessarily 
be  supreme,  and  if  either  party  must  yield 
to  the  other,  clearly  the  power  of  the  state 
is  subordinate  to  that  of  Congress. 

Oibhona  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Wabash,  St.  L.  d  P.  R.  Co.  v.  Illinois, 
118  U.  S.  657,  30  L.  ed.  244,  1  Inters.  Com. 
Rep.  1,  7  Sup.  Ct.  Rep.  4 ;  Kidd  v.  Pearson, 
128  U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct  Rep.  6;  The  Daniel  Ball 
{The  Daniel  Ball  v.  United  States)  10  Wall. 
657,  19  L.  ed.  999;  Hall  v.  DeCuir,  96  U.  S. 
485,  24  L.  ed.  547;  Jacohson  v.  Massachu- 
setts, 197  U.  S.  25,  49  L.  ed.  649,  25  Sup.  Ct. 
Rep.  358;  Lcisy  v.  Hardin,  135  U.  S.  100, 
34  L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10 
Sup.  Ct.  Rep.  681;  Addyston  Pipe  d  Steel 
Co.  V.  United  States,  175  U.  S.  227,  44  L. 
ed.  142,  20  Sup.  Ct.  Rep.  96;  Ohio  v.  Thomas, 
173  U.  S.  277,  43  L.  ed.  699,  19  Sup.  Ct. 
Rep.  463;  Tennessee  v.  Davis,  100  U.  S.  263, 
25  L.  ed.  650;  Ex  parte  Siebold,  100  U.  S. 
371,  25  L.  ed.  717;  Re  N eagle  {Cunning- 
ham y.  K eagle)  135  U.  S.  1,  34  L.  ed.  66, 
10  Sup.  Ct.  Rep.  658;  Re  honey  {Thomas 
v.  Loney)  134  U.  S.  376,  33  L.  ed.  960,  10 
Sup.  Ct.  Rep.  584. 

Mr.  Justice  McKenna,  after  stating  the 
ease  as  above,  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error  urge  three  main  con- 
tentions, which  we  will  consider  in  their 
order. 

I.  That  the  evidence,  documentary  and 
oral,  which  the  witnesses  were  required  to 
produce,  was  not  shown  to  be  material  to 
plaintiff's  case. 

1.  There  are  three  answers  to  this  con- 
tention. (1)  The  evidence  is  clearly  ma- 
terial. The  charge  of  the  bill  is  that  the  de- 
fendant manufacturing  corporations  entered 
into  a  conspiracy  and  combination  in  viola- 
tion of  the  act  of  July  2,  1890,  to  suppress 
competition  between  themselves,  and  that 
tiiey  accomplished  this  purpose  by  organiz- 
ing the  General  Paper  Company,  and  gave 
it  certain  controlling  powers  over  the  out- 
put of  the  mills  and  the  prices  and  distribu- 
tion of  their  products. 

Before  the  application  to  the  court  for  the 
orders  under  review  there  were  certain  facts 
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established.    It  was  established  that  in  tbt 
fall  of  1899  and  the  spring  of  1900  there 
were  preliminary  meetings  of  the  parties  to 
ultimately   form    the   paper   company,   and 
that  it  was  subsequently   formed  by  Xhox 
representing  the  manufacturing  companies, 
who  subscribed  for  the  stock.    In  July,  1900, 
the  corporations,  as  represented  in  the  paper 
company,  fourteen  in  all,  entered  into  con- 
tracts   with    it,    making    it    their    exdo- 
sive     selling     agent;     that    each     oonstit- 
uent    manufacturing    company    was    rep- 
resented    by     one     of     its     principal    of- 
ficers upon  the  board  of  directors  of  the 
paper  company,  and  the  number  of  directors 
have  been  increased  as  other  oorporatiou 
have  made  the  paper  company  their  selliof 
agent.     A  table  of  the  constituent  compa- 
nies was  given  and  the  times  the  compaaict 
became    members    of    the    paper    oompaar. 
And  it  was  established  that  there  was  so 
executive  committee,  comprised  'substantia!  [  1 
ly  of  the  same  persons  who  constituted  tb^ 
board  of  directors,  and  that  the  paper  com- 
pany    had  books    and    records    containing 
the  minutes  of  the  meetings  of  stodcholden, 
directors,  and  the  executive  oonunittee,  and 
that   the   treasurers  and  sales  agents  had 
presented   reports   to   the   stodcholders,  di- 
rectors,  and   executive   committee.    It  was 
stipulated  that  all  the  subscriptions  to  stock 
of  the  paper  company  were  for  the  benefit 
of  some  paper  manufacturing  company,  and 
in  its  name,  that  it  was  the  beneficial  owner 
thereof,    and    that   the    dividends    declared 
thereon  were  its  property;  that  said  stock 
was   from    time   to   time   allotted    to  toch 
corporations    as    made   contracts    with   th« 
paper   company,    making  it  their  exdnsive 
selling  agent,  upon  the  basis  of  estimated 
relative  productions  of  paper.    A  list  of  tht 
individuals  to  whom  stock  was  issued,  tb« 
names   of  the  corporations   represented  by 
them,  and  the  days  of  the  issuances  d  tht 
stock,  were  given. 

The  questions  were  framed  to  prove  the 
combination  charged  in  the  bill  and  ths 
powers  and  operation  of  the  General  Pspsr 
Company  and  the  relations  of  the  other 
companies  to  it.  What  the  answers  will 
show  we  do  not  know,  nor  what  the  books 
and  documents  will  disclose.  The  of|taai- 
zation  of  the  paper  company  had  a  purpo«b 
and  whether  it  was  a  legal  or  illegal  inatrv' 
ment  for  competing  companies  to  oat  we 
do  not  have  now  to  determine.  By  the  ad- 
missions of  the  answers  the  paper  company 
entered  into  contracts  with  those  oompa* 
nies,  became  their  selling  agent,  and  «a* 
entitled  to  a  certain  percentage  of  the  m\t^ 
Presumably  it  exercised  its  powers  made 
sales  and  received  profits.  In  all  that  it 
did,  the  manufacturing  corporations  were 
interested;   they  owned  its  stock.  «^re  en- 
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titled  to  its  dividends.  This  we  may  admit, 
for  argument  sake,  not  prejudging  in  any 
way,  may  be  consistent  with  continued  com- 
petition between  the  companies,  but  it  may 
be  otiierwise.  At  any  rate,  the  manner  in 
Kliich  the  paper  company  executed  its  func- 
tions may  be  links  in  the  evidence  adduced 
bfv  the  United  States,  and  this  is  enough 
to  establish  the  materiality  of  the  evidence. 
It  must  not  be  overlooked  that  not  only  an 

113]  inspection  of  the  *books  was  refused^  but 
questions  directed  to  ascertain  the  contents 
of  the  books  ^ere  objected  to,  not  answered. 
We  have  given  one  illustration ;  we  will  give 
another.  Counsel  for  defendant  corpora- 
tions stated  at  the  examination:  "That 
for  the  purpose  of  any  question  the  govern- 
ment counsel  see  fit  to  ask,  it  may  be  as- 
sumed that  all  the  books,  papers,  and  docu- 
ments'' described  in  the  subpoena  "are 
present  here  in   court,   and  we   decline  to 

I  submit  them  to  the  inspection  of  the  govern- 
ment counsel."  The  following  then  took 
pliee: 

Q.  State  whether  those  books  show  the 
amounts,  kinds,  or  grades  of  paper  manu- 
factured by  the  defendant  Northwest  Paper 
Company  and  sold  by  or  through  the  de- 
fendant General  Paper  Company,  as  the  ex- 
dosive  sales  agent  of  the  defendant  North- 
west Paper  Company  since  the  8th  day  of 
April,  1902,  or  since  about  the  1st  of  May, 
1902  if  that  is  the  date  the  business  com- 
menced. 

Same  obiections  by  defendants,  and  the 
witness  pven  the  same  advice. 

Q.  You  decline  to  answer? 

A.  I  decline  on  advice  of  attorney. 

Q.  Do  the  books  also  show  where  the  said 
paper  so  manufactured  was  sold  and  into 
what  states  and  territories  it  was  shipped 
since  the  8th  day  of  April,  1902,  or  the  1st 
day  of  May,  1902? 

Mr.  Flanders:  I  wish  to  make  the  same 
objections,  and  I  give  the  witness  the  same 
•dvice. 

i.  Same  answer. 

And  coimsel  for  the  United  States,  not 
ODly  as  to  the  matters  expressed  in  the  fore- 
going questions,  but  as  to  other  matters 
whidi  the  bill  charged  against  the  compa- 
nies and  which  had  been  inquired  about, 
Baid  that  he  desired  to  use  the  books  and 
offer  them  in  evidence  to  show  such  matters. 
An  inspection  of  the  books  was  refused, 
*iKi  all  evidence  of  their  contents  withheld. 

Necessarily  the  books  contained  the  infor- 
ination.  The  paper  company  was  the  sell- 
ii^r  ajE^nt  of  the  Northwest  Paper  Company 
PH]*tnd  must  have  kept  an  account  of  its  sales 
ud  into  what  states  the  paper  of  the  com- 
puy  was  shipped  and  sold.  Such  accounts 
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are  material  and  relevant  to  complainant's 
case.  They  may  or  may  not,  in  connection 
with  other  evidence,  sustain  the  charge  ot 
the  United  States,  but  they  are  elements 
in  the  proof,  having  tendency  enough  to 
sustain  the  charge  to  be  considered  material. 

2.  The  claim  of  immateriality  of  the  tes- 
timony cannot  avail  plaintiffs  against  the 
orders  of  the  circuit  court.  The  procedure 
before  an  examiner  and  his  powers  are  ex- 
plained in  Blease  v.  Garlington,  92  U.  S.  1, 
2.3  L.  ed.  521.  It  is  there  said:  "The  ex- 
aminer, before  whom  the  witnesses  are 
orally  examined,  is  required  to  note  excep- 
tions, but  he  cannot  decide  upon  their  valid- 
ity. He  must  take  down  all  the  examina- 
tion in  writing,  and  send  it  to  the  court, 
with  the  objections  noted.  So,  too,  when 
depositions  are  taken  according  to  the  acts 
of  Congress,  or  otherwise,  imder  the  rules; 
exceptions  to  the  testimony  may  be  noted 
by  the  officer  taking  the  deposition,  but  he  is 
not  permitted  to  decide  upon  them;  and 
when  the  testimony,  as  reduced  to  writing 
by  the  examiner,  or  the  deposition,  is  filed 
in  court,  further  exceptions  may  be  there 
taken.  Thus,  both  the  exceptions  and  the 
testimony  objected  to  are  all  before  the  court 
below,  and  come  here  upon  the  appeal  as 
part  of  the  record  and  proceedings  there." 

And  an  application  to  a  court  to  compel 
the  delivery  of  testimony  in  aid  of  the  exam- 
ination does  not  change  the  rule.  The  testi- 
mony is  taken  to  be  submitted  to  the  court 
where  the  suit  is  pending,  and  all  question? 
upon  the  evidence,  its  materiality  and  suf 
ficiency,  are  to  be  determined  by  it,  and 
after  it  by  an  appellate  court.  Even  if 
the  trial  court  permit  the  examination  of 
witnesses  orally  in  open  court  upon  the  hear- 
ing in  cases  in  equity,  as  further  said  in 
Bletise  V.  Oarlingtoiif  the  testimony  must  be 
taken  "down  or  its  substance  stated  in 
writing  and  made  part  of  the  record,  or  it 
will  be  entirely  disregarded  here  on  an  ap- 
peal. So,  too,  if  testimony  is  objected  to 
and  ruled  out,  it  must  still  be  sent  here 
with  the  record,  subject  to  the  objection, 
•or  the  ruling  will  not  be  considered  by  us."  [116] 
Blcdse  V.  Oarlington  has  been  applied  at 
circuit  in  a  number  of  cases.t 

^Thomson-Houston  Electric  Co.  v.  Jeffrey 
Mfg.  Co.  83  Fed.  614;  Maxlm-Nordenfelt  Guns 
&  Ammunition  Co.  v.  Colt's  Patent  Firearms 
Mfg.  Co.  103  Fed.  39;  Parisian  Comb  Co.  v. 
Eschwege,  92  Fed.  721 ;  Fayerweather  v.  Bitch, 
89  Fed.  529 ;  Appleton  v.  Ecaubert,  45  Fed. 
281 ;  Edison  Electric  Light  Co.  v.  United 
States  Electric  Lighting  Co.  45  Fed.  55,  59; 
Johnson  Steel  Street-Rail  Co.  v.  North  Branch 
Steel  Co.  48  Fed.  196;  Adee  v.  J.  L.  Mott 
Iron  Works,  46  Fed.  39;  Lloyd  v.  Pennie, 
50  Fed.  4;  Brown  v.  Wurster,  113  Fed.  20; 
Mac  William  v.  Connecticut  Web  Co.  119  Fed. 
509;  Whitehead  &  H.  Co.  v.  O'Callaban.  130 
Fed.   248. 
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3.  These  \f  rits  of  error  are  not  prosecuted 
by  the  parties  in  the  original  suit,  but  by 
witnesses,  to  review  a  judgment  or  contempt 
againsc  them  for  disobeying  orders  to  tes- 
tify. Being  witnesses  merely,  it  is  not  open 
to  them  to  make  objections  to  the  testimony. 
The  tendency  or  effect  of  the  testimony  on 
tlie  issues  between  the  parties  is  no  concern 
of  Ihclrh.  The  basis  of  their  privilege  is 
dilFeient  from  that  and  entirely  personal, 
aj?  we  sliall  presently  see.  * 

II.  That  the  documentary  evidence  called 
for  was  not  shown  to  be  in  the  possession 
or  under  the  control  of  the  witnesses.  This 
conttniinn  i>.  untenable.  The  ground  of  it 
is  that  the  possession  of  the  witnesses  was 
not  personal,  but  was  that  of  the  respective 
corporations  of  which  they  were  officers. 
Granting  this  tc  be  so,  and  that  the  wit- 
nesses could  l.'ave  set  up  whatever  privileges 
the  corporaticnt  had,  nevertheless  they  had 
the  custody  (actual  possession)  of  the  books, 
and  were  summoned  from  necessity,  as  rep- 
resenting the  corporations.  It  is  hardly 
necessary  to  observe  that  the  witnesses  had 
all  till'  po)iso5sion  human  beings  could  have 
had  or  can  have,  and  if  the  objection  is  to 
prevail,  the  books  of  a  corporation  can  be 
withdrawn  from  the  reach  of  compulsory 
process. 

It  is  as  useless  as  attempting  to  demon- 
strate that  twice  two  make  four,  to  say  that 
a  cor]K»ration  can  have  possession  of  notl»iaj» 
except  by  the  human  beings  who  are  its  of- 
ficers, and  it  is  u»  them — not  the  intaii<;i- 
[A16]ble  being  they  represent  and  act  for — 'that 
the  law  directs  its  process  of  subpoena  and 
must  procure  its  evidence. 

III.  That  the  evidence,  documentary  and 
oral,  required  to  hi:  produced,  was  in  the 
nature  of  incriminating  evidence,  which  the 
witaeas*»s  and  the  (defendants  are  privileged 
from  furi!ishing  to  the  plaintiff  under  the 
provisions  of  the  Federal  Constitution  and 
the  well -recognized  principles  of  equity  pro- 
cedure. 

This  contention  asserts  rights  personal 
to  the  plaintiffs  and  rights  of  the  cor- 
poration defendants  in  the  suit.  The  basis 
of  both  riglits  is  the  protection  of  the  4th 
and  5th  Amendments  to  the  Constitution  of 
the  United  States. 

The  argument  submitted  is  substantially 
the  same  as  that  made  by  appellants  in 
Hal^  v.  Henkel  and  McAlister  v.  Henkel 
(201  U.  S.  43,  90,  ante,  652,  671,  26  Sup.  Ct. 
Rep.  370,  385].     It  is  insisted  that  the  im-  > 


munityt  giTen  by  the  act  of  Febmmrj  2S, 
1903,  is  not  as  broad  as  the  penmlties  mad 
forfeitures  to  which  the  plaintiffs  in  error 
or  the  corporations  of  which  they  are  of- 
ficers \^ill  be  subjected.  If  the  inunnnitT,  it 
is  urged,  protects  from  the  penalties  of  tlw 
antitrust  act  of  1890,  it  does  not  protect,  nor 
has  Congress  the  power  to  protect,  from  the 
penalties  of  the  Minnesota  laws,  which  aiaka 
criminal  a  combination  and  eonspirmcj  in 
restraint  of  trade,  and  subject  to  forfeiture 
the  charters  of  corporations  who  beeome 
parties  to  such  combination  and  conspiracy. 
Minn.  Stat.  1804,  §|  6955,  6956,  0962. 

The  extent  of  the  immunity  and  its  appli- 
cation to  corporations  was  considered  ii 
Hale  V.  Henkel  and  McAlister  ▼.  Hentel, 
and  decided  adversely  to  the  oontentioB  ol 
plaintiffs  in  error. 

Judgment  affirmed. 


•LEWIS  M.  ALEXANDER,  Appt^        [1 

V. 

UNITED  STATES.  (No.  381.) 


GEORGE  A.   WHITING,  AppL, 

r. 

UNITED  STATES.   (No.  S82.) 


WILLIAM  Z.   STUART,   Appt, 
UNITED  STATES.    (No.   383.) 


GENERAL  PAPER  COMPANY.  Appt. 

V. 

UNITED  STATES.   (No.  384.) 


E.  T.  HARMON  and  (General  Paper 

pany,   Appf,, 

V, 

UNITED  STATES.   (No.  385.) 
(See  8.  C.  Reporter's  ed.  117-122.) 


Appeal^flnallty  of  deere«  ¥el«w. 

dors  of  a  Federal  circuit  court  dlrcctlaff  wit- 
nesset  to  answer  the  questions  ptit  to 
and   produce  written  evidence  In  tkelr 


Nora. — A»  to  what  fudffmentt  or  iocttm  orv 
final  for  purpo9€$  of  rtrirw — pee  notes  t» 
Brush  Blectrlc  Co.  t.  Electric  ImproT.  C». 
2  C.  C.  A.  379:  Central  Trust  Co.  v.  lUddn. 
17  C.  C.  A.  238;  Prescott  4  A.  C.  B.  Col  v. 
Atchison.  T.  &  S.  F.  R.  Co.  28  C.  C.  A.  ♦sS: 
Gibbons  v.  Ogden,  6  L.  ed.  C.  8.  303;  an4 
Schlosser  v.  Hemphill.  49  L.  ed.  U.  8.  1001 


f  Provided,  that  no  persoa  shall  be  prose- 
cuted or  be  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  tran^iactlon, 
matter,  or  thing  concerning  which  he  may  tes- 
tify or  produce  evidence,  documentary  or  other- 
wise. In  any  proceeding,  suit,  or  prosecution 
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under  eald  acts:  Provided  farther.  tiMt  ■• 
person  so  testifying  shall  be  exempt  from 
prosecution  or  punishment  for  perjury  com- 
mitted In  so  testifying.**  Act  FetM-uary.  2X 
1903.  32  Stat  at  U  904.  chap.  766,  U.  A.  Ompl 
SUt  Supp.  1905.  p.  002. 

SOI  u.  s. 


Alexandeb  v.  United  States. 


118,  119 


■esslon,  OB  their  examination  before  a  spe- 
cial examiner  appointed  in  a  suit  brought 
by  the  United  States  to  enjoin  an  alleged 
▼iolatlon  of  the  antitrust  act  of  July  2, 
1890  (26  Stat,  at  L.  209.  chap.  647.  U.  S. 
Comp-  Stat.  1901.  p.  3200),  lack  the  final- 
ity requisite  to  saatain  an  appeal  to  the 
Supreme  Court. 

[Noe.  381,  382,  383,  384,  386.] 

Argued  January  5,  8,  1906.    Decided  March 

12,  1906, 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Wisconsin  to  review  certain  orders  of 
that  court,  directing  witnesses  to  answer 
qnestions  put  to  them,  and  produce  written 
evidence  in  their  possession,  on  their  exami- 
nation before  a  special  examiner.  Die- 
w$std  for  lack  of  any  tinal  judgment. 

The  facts  are  stated  in  the  opinion. 

Mr,  James  G.  Flandera  argued  the 
eaose,  and,  with  Mr.  Charles  Fawsett,  filed 
a  brief  for  appellants. 

Jfr.  William  Brace  also  filed  a  brief  for 
appellants. 

Messrs.  Frank  B.  Kellogg  and  James 
M.  Bcek  argued  the  cause,  and,  with  At- 
torney General  Moodyy  filed  a  brief  for  ap- 
pellee. 

For  contentions  of  these  counsel,  see  their 
briefs  as  reported  in  Nelson  v.  United 
States,  ante,  673. 

P18]    •Mr.    Justice    McKenna    delivered    the 
opinion  of  the  court: 

At  the  very  beginning  we  encounter  a 
question  of  jurisdiction.  Are  the  orders  of 
which  the  appellants  complain  appealable? 
The  orders  direct  the  appellants  respectively 
to  appear  before  Robert  F.  Taylor,  special 

I  examiner  in  the  case,  at  the  time  and  place 
to  be  designated,  and  direct  each  of  them 
to  "answer  each  and  every  question  put  to 
them  respectively  by  the  counsel  for  the  com- 
plainant, the  United  States  of  America," 
and  to  produce  before  such  commissioner 
certain  books,  papers,  records,  documents, 
reporte,  and  contracts,  "for  the  purpose  of 
their  respective  examination  in  said  cause, 
and  for  use  in  evidence  of  the  complaint 
of  the  United  States  of  America  in  said  ex- 
imination."  And  it  is  ordered  that  the  com- 
plainant's counsel  shall  bave  the  right  to  in- 
spect the  said  books,  etc.,  and  to  introduce 
them  or  any  of  them  in  evidence;  but,  ex- 
cept as  necessary  for  such  purposes,  the 
books,  ete.,  to  remain  in  the  custody  of  tbc 

appellants. 

A  brief  statement  of  the  proceedings  is  all 
that  is  necessary.  The  United  States,  by 
its  proper  officers  brought  suit  in  the  circuit 
court  of  the  United  States  for  the  district  of 
Minnesota  against  the  General  Paper  Com- 
201  U.  8. 


pany  and  twenty-three  other  corporations, 
defendants,  under  and  pursuant  to  the  pro- 
visions of  the  act  of  Congress  of  July  2, 
1890,  entitled  "An  Act  to  Protect  Trade  and 
Commerce  against  unlawful  Restraints  and 
Monopolies."     [26  Stat,  at  L.  209,  chap.  647, 
U.   S.   Comp.    Stat.    1901,   p.   3200.]     It  is 
alleged  in  the  bill  that  the  defendants,  other 
than  the  General  Paper  Company  and  the 
Manufacturers'   Paper   Company,   were   en- 
gaged in  the  manufacture  of  manilla  and 
fibre  papers  in  active  competition  with  one 
another,  and  that  they  entered  into  an  agree- 
ment, combination,  and  conspiracy  to  con- 
trol, regulate,  and  monopolize,  not  only  the 
manufacture  of  news  print,  manilla,  fibre, 
and  other  papers,  but  also  the  distribution 
and  shipmept  thereof  among  and  throughout 
the   middle,   southern,   and  western  states. 
The  General  Paper  Company  was  the  means 
employed   to   execute  the   combination   and 
conspiracy.     That  company  is  a  corporation 
organized,  the  bill  alleges,  by  *the  other  de-[119] 
fendants,  under  the  laws  of  the  state  of  Wis- 
consin,   with    a   capital    stock   of   $100,000, 
divided    into    one    thousand    shares,    which 
were  distributed  among  and  owned  and  held 
by  the  other  defendants  in  proportions  based 
upon  the  average  daily  output  of  the  mills 
of  each  defendant.     It  is  authorized  to  be- 
come at  its  principal  place  of  business  the 
sales  agent  of  the  products  of  the  defendants' 
mills   in   the  state  of  Wisconsin  and  else- 
where.   Absolute   power   is   conferred   upon 
it  to  control  and  restrict  the  output  of  the 
mills,  fix  the  price  of  their  products,  and 
determine  to  whom  and  the  terms  and  condi- 
tions   upon    which    such   products   shall   be 
sold,  into  what  states  and  places  they  shall 
be  shipped,  and  what  publishers  and  cus- 
tomers each  mill  shall  supply. 

The  Manufacturers'  Paper  Company,  it  is 
alleged,  is  a  New  York  corporation,  with  its 
principal  place  of  business  in  Chicago,  and, 
from  about  the  year  1897  to  1902,  acted  as 
the  sales  agent  of  various  manufacturers  of 
paper  for  the  sale  of  news  print  and  othei 
papers;  that  in  1902  it  became  a  party  to 
the  combination  and  conspiracy  alleged  in 
the  bill,  and  agreed  with  the  General  Paper 
Company  not  to  compete  with  it  in  certain 
territories. 

It  is  admitted  that,  prior  to  the  forma- 
tion of  the  General  Paper  Company,  the 
other  defendants,  except  the  Manufacturers' 
Paper  Company,  were  in  active  competition. 
The  formation  of  the  General  Paper  Com- 
pany is  also  admitted,  and  that  it  became,  by 
contract  with  the  defendants  who  manufac- 
ture paper,  their  selling  agent.  The  defend- 
ants deny,  however,  a  purpose  to  violate 
the  act  of  July  2,  1890.  The  violation  of 
that  law  is  the  issue  in  the  case,  and  the 
bill  prays  an  injunction  against  the  defend- 
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ants  and  their  officers  from  doing  the  acts  or 
executing  the  purpose  charged  against  them. 
In  trial  of  the  issue  thus  made  the  cir- 
cuit court  appointed  Robert  S.  Taylor  sj)e- 
cial  examiner,  with  authority  to  hear  and 
take  testimony  within  and  without  the  dis- 
trict of  Minnesota,  and  made  an  order  fix- 
ing the  time  to  take  the  testimony  for  the 
United  States  the  16th  of  May,  1905,  at  the 
I20]city  of  Milwaukee,  'state  of  Wisconsin.  The 
order  was  duly  served  on  the  counsel  of  the 
respective  parties.  Thereupon  the  United 
•  States  petitioned  the  circuit  court  for  an 
order  directing  the  clerk  of  the  circuit  court 
to  issue  a  subpoena  duces  tecum.  The  sub- 
poena was  duly  issued  and  served  on  the 
appellants  as  individuals  and  as  officers  of 
certain  of  the  defendant  companies.  They 
appeared  before  the  examiner  in  obedience 
to  the  subpoena,  but,  under  the  advice  of 
counsel,  they  refused  to  permit  the  use  of 
books  or  certain  parts  of  them,  and  refused 
to  answer  certain  questions  put  to  them,  the 
ground  of  this  action  being  the  immaterial- 
ity and  irrelevancy  of  the  evidence  sought  to 
be  adduced.  The  United  States  then  pre- 
sented a  petition  to  the  United  States  cir- 
cuit court  for  the  district  of  Wisconsin, 
which  recited  the  issues  in  the  case,  and  the 
statement  of  the  questions  asked,  and  the 
parts  of  the  books  and  documents  sought  to 
be  used.  To  this  petition  the  appellants 
filed  separate  answers. 

The  answers  may  be  regarded  for  our  pres- 
ent purpose  as  identical.  They  allege  the 
immateriality  of  the  evidence  and  that  its 
materiality  should  be  established  as  a  condi- 
tion precedent  to  its  production;  that  they 
are  officers  of  the  companies,  and  as  such 
officers,  the  custodians  of  the  books,  papers, 
and  documents,  and  that  the  same  are  of  in- 
terest and  value  to  the  company  in  its  bus- 
iness, and  the  company  forbids  their  pro- 
duction; that  the  United  States  seeks  evi- 
dence to  convict  the  company  and  the  indi- 
vidual appellants  of  violations  of  the  act 
of  July  2,  1890,  to  annul  the  contracts  and 
agreements  of  the  company,  and  subject  it 
and  the  other  appellants  to  the  penalties 
prescribed  in  that  act,  and  to  compel  the 
company  and  the  other  appellants  to  fur- 
nish evidence  against  themselves,  contrary 
to  the  provisions  of  the  6th  Amendment  to 
the  Constitution  of  the  United  States,  which 
provides  that  no  person  shall  be  a  witness 
against  himself;  also  contrary  to  the  4th 
Amendment  of  the  Constitution  of  the 
United  States,  which  provides  that  the  right 
of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects  against  unrea- 
sonable searches  and  seizures  shall  not  be 
violated.  It  is  also  said  that  the  alleged 
I121]aet8  of  the  *paper  company  complained  of  in 
the  original  petition  of  the  United  States, 
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and  which  the  United  States  is  endeavoring 
to  establish,  would,  if  committed  by  the 
company,  be  violations  of  the  laws  of  Wis- 
consin, and  would  subject  the  company  to 
forfeiture  of  its  charter  and  other  penal tie» 
under  said  laws,  and  to  compel  it, 
through  its  officers,  to  .  roduce  the  bouks 
and  documents  sought  would  b^  to  compel 
it  to  furnish  evidence  tending  to  establish 
that  it  has  violated  the  law  of  the  state,  and 
such  purpose  is  contrary  to  the  provisionj  of 
the  4th  and  5th  Amendments  of  the  Consti- 
tution of  the  United  States. 

As  we  have  said,  the  court  entered  orders 
requiring  the  appellants  to  answer  the  ques- 
tions put  to  them  and  to  produce  the  books, 
papers,  and  documents  requested.  Appeals 
were  allowed  to  this  court.  To  justify  the 
appeals,  appellants  contend  that  the  orde-d 
of  the  circuit  court  constitute  practically 
independent  proceedings  and  amomit  to 
final  judgments.  To  sustain  the  contention. 
Interstate  Commerce  Commission  v.  BHia- 
son,  154  U.  S.  447,  38  L.  ed.  1047,  4  Inters. 
Com.  Rep.  545,  14  Sup.  Ct.  Rep.  1125,  and 
Interstate  Commerce  Commission  v.  Bairdy 
194  U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct 
Rep.  563,  are  cited. 

Those  cases  rested  on  statutory  proTisiooi 
which  do  not  apply  to  the  proceedings  at 
bar,  and,  while  there  may  be  resemblances 
to  the  latter,  there  are  also  difference*.    In 
a  certain  sense  finality  can  be  asserted  of 
the  orders   under  review;    so,   in  a  oertato 
sense,  finality  can  be  asserted  of  any  order 
of  a  court.    And  such  an  order  may  coerce  a 
witness,  leaving  him  no  alternative  but  to 
obey  or  be  punished.    It  may  have  the  effect 
and  the  same  characteristic  of  finality  as  tiie 
orders  under  review,  but  from  such  a  ruling 
it  will  not  be  contended  there  is  an  appeaL 
Let  the  court  go  farther,  and  punish  the  wit- 
ness  for   contempt  of   its  order, — then  ar- 
rives a  right  of  review ;  and  this  is  adequate 
for  his  protection  without  unduly  impeding 
the  progress  of  the  case.    Why  should  great- 
er rights  be  given  a  witness  to  justify  hit 
contumacy  when  summoned  before  an  exsm- 
iner  than  when  summoned  before  a  court? 
Testimony,  at  times,  must  be  taken  out  of 
court.    In  instances  like  those  in  the  case  at 
bar    the   officer   who   takes    the   testimon). 
having  no  power  to  *i8tue  process,  is  fivea^] 
the  aid  of  the  clerk  of  a  court  of  the  UnitrU 
States ;  having  no  power  to  enforce  obediewv 
to  the  process  or  to  command  testimony,  lie 
is  given  the  aid  of  the  judge  of  the  court 
whose  clerk  issued  the  process,  and  if  tbert 
be  disobedience  of  the  process,  or  refu«al  to 
testify  or  to  produce  docimients.  such  jnd|;t 
may  "proceed  to  enforce  obedience    .    .    • 
or  punish  the  disobedience  in  like  manner  as 
any  court  of  the  United  States  may  proceed 
in  case  of  disobedience  to  like  process  i«ued 
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by  such  eoart'*  Rev.  Stat  $S  868,  860,  U. 
8.  Comp.  SUt.  1901,  pp.  664,  665.  This 
power  to  punish  being  exercised,  the  matter 
becomes  personal  to  the  witness  and  a  judg- 
swot  as  to  him.  Prior  to  that  the  pro- 
ceedings are  interlocutory  in  the  original 
suit  This  is  clearly  pointed  out  by  Circuit 
Judge  Van  Devanter,  disallowing  an  appeal 
from  an  order  like  those  under  review,  in  the 
tise  of  XeUon  t.  United  States  [201  U.  S. 
92.  ante,  673,  26  Sup,  Ct.  Rep.  358],  error 
to  the  circuit  court  of  the  United  States 
for  the  district  of  Minnesota.  The  learned 
judge  said: 

"1  am  of  opinion  that  the  mere  direc- 
tion of  the  court  to  the  witnesses  to  answer 
tbe  questions  put  to  them  and  to  produce  the 
written  evidence  in  their  posnession  is  not  a 
fiiut  decision;  that  it  more  appropriately  is 
aa  interlocutory  ruling  or  order  in  the  prin- 
eipal  suit,  and  that  if  the  witnesses  refuse 
to  comply  with  it  and  the  court  then  exer- 
cises its  authority  either  to  punish  them  or 
to  coerce  them  into  compliance,  that  will 
give  rise  to  another  case  or  cases  to  which 
the  witnesses  will  be  parties  on  the  one 
luiod,  and  the  government,  as  a  sovereign 
vindicating  the  dignity  and  authority  of  one 
of  its  courts,  will  be  a  party  os  the  other 
hind.  I  have  no  doubt  that  a  judgment 
adverse  to  the  witnesses  in  that  proceeding 
or  case  will  be  a  final  decision,  and  will  be 
fubject  to  review  by  writ  of  error,  but  not 
by  appeal.  My  opinion  is  also  that  the  par- 
ties to  the  principal  suit  cannot  appeal  Or 
obtain  a  writ  of  error  from  that  decision." 

See  also  Logan  v.  Pennsylvania  R.  Ctf.  132 
Pt.  403,  410,   19  Atl.   137. 

This  court  having  no  jurisdiction,  the 
appeals  must  be  dismissed,  and  it  is  so 
ordered. 


1»]  •GEORGE  W.  FELTS,  Appt., 

V. 

K  J.  MURPHY,    Warden   of   the    Illinois 
State  Penitentiary  at  Joliet. 

(See  8.  C.  Reporter's  ed.  123-180.) 


!•  Habeas  eorpvs— «•  •ubstltnte  for 
writ  of  error.— A  writ  of  habeas  corpus 
aonot  perform  the  fanction  of  a  writ  of 
error. 

1*  Habewi  corpus  —  Federal  Interfer- 
eaee    mrttb     state    administration    of 


criminal  law^.— Federal  courts  have  no 
power  to  Interfere  by  habeas  corpus  with 
the  imprisonment  of  a  person  under  a  judg- 
ment of  conviction  of  a  crime  Jn  a  state 
court,  if  that  court  had  Jurisdiction  to  try 
the  case,  and  jurisdiction  over  the  person 
of  the  accused,  and  did  not  lose  such  jurls- 
^ctlon  during  the  trial. 

8.   Habeas  corpus— In   Federal   courts.- 

A  person  convicted  of  murder  in  a  state 
court  will  not  be  released  on  habeas  corpus 
by  the  Federal  courts,  on  the  theory  that 
jurisdiction  over  the  subject-matter  and  the 
person  of  the  accused  was  lost  by  the  failure 
of  the  trial  court  to  have  the  testimony  in 
the  case  read  or  repeated  to  the  accused,  who 
was  unable,  because  of  his  almost  total  deaf- 
ness, *  to  hear  the  evidence. 

4.  Constitutional  law— due  process  of 
law— criminal  procedure.— The  failure 
of  the  trial  court,  in  a  criminal  case,  to  see 
that  the  testimony  is  read  or  repeated  to  the 
accused,  who,  by  reason  of  his  almost  total 
deafness,  is  unable  to  hear  the  evidence, 
does  not  infringe  the  prohibition  of  U.  S. 
Const,  14th  Amend.,  against  the  deprivation 
of  liberty  without  due  process  of  law. 

.     (No.  633.] 

Argued    February    25,    27,    1906.    Decided 
March  12,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  an  order  denying  an  ap- 
plication for  a  writ  of  habeas  corpus  on  be- 
half of  a  person  imprisoned  under  a  judg- 
ment of  conviction  of  murder,  entered  by  the 
Circuit  Court  of  Winnebago  County,  in  that 
state.    Affirmed. 

Statement  by  Mr.  Justice  Peekliamt 
The  appellant  was  indicted  in  the  circuit 
court  of  Winnebago  county,  in  the  state  of 
Illinois,  for  the  crime  of  murder.  He  was 
tried  at  the  January  term  of  that  court,  held 
in  1905,  found  guilty,  and  sentenced  to  the 
penitentiary  for  his  natural  life.  He  made 
an  application  to  the  circuit  court  of  Cook 
county  for  a  writ  of  habeas  corpus,  after 
judgment  upon  the  verdict  had  been  entered, 
and  that  court  denied  the  writ.  He  then 
made  a  like  application  to  the  supreme 
court  of  the  state  of  Illinois,  which  was 
denied.  The  appellant  says  that  he  was 
unable  to  obtain  a  writ  of  error  in  the  state 
court,  because,  as  he  avers,  it  would  cost  be- 
tween $700  and  $800  to  print  the  record,  and 


Note. — Oh  habeas  corpus  in  the  Federal 
towU^-9ee  notes  to  Re  Reinltz.  4  L.R.A.  236; 
State  es  reH.  Cochran  v.  Winters,  10  L.R.A. 
•1«;  Re  Huse,  25  C.  C.  A.  4;  and  Tinsley 
T.  Anderson.  43  L.   ed.  U.  S.  01. 

Am  to  que9tions  reviacahle  hy  haheas  corpus 
—-aet  notes  to  State  v.  Jackson,  1  L.R.A.  878 ; 
BloD's  Appeal.  11  '  R.A.  694;  United  States 
».  Bamllton.  1  L.  ed.  U.  S.  490 ;  Re  Carll,  27 
L.  cd.  U.  8.  288 ;  Otelsa  y  Cortes  v.  Jacobus, 


34  L.  ed.  U.  0.  464;  Pearce  v.  Texas,  89  L. 
ed.  U.  8.  164 :  and  Glass  v.  The  Betsey,  1 
L.  ed.  U.  8.  489. 

As  to  what  constitutes  due  process  of  law — 
see  notes  to  Kimtz  v.  Sumption,  2  L.R.A.  655 ; 
Re  Gannon,  5  L.R.A.  359 ;  Ulman  v.  Baltimore, 
11  L.R.A.  224;  Gllman  v.  Tucker.  13  L.R.A. 
304 ;  People  v.  O'Brien,  2  L.R.A.  255 ;  Pearson 
V.  Yewdall,  24  L.  ed.  U.  8.  486;  and  Wilson 
V.  North  Carolina,  42  L.  ed.  U.  8.  866. 
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that  he  was  absolutely  penniless,  except 
that  he  had  a  pension  of  some  $24  a  month. 
Hence  he  was  unable  to  obtain  any  relief 
in  the  state  ^courts. 

Subsequently  the  appellant  applied  by 
written  petition  to  the  United  States  circuit 
court  for  the  northern  district  of  Illinois, 
eastern  division,  for  the  same  writ,  to  be 
directed  to  the  warden  of  the  Illinois  state 
penitentiary,  wh^ro  the  petitioner  was  con- 

[124]  fined  ''under  the  judgment  entered  upon  the 
verdict  of  jjuilty  upon  the  trial  of  the  indict- 
ment. The  appellant  alleged  in  his  petition 
the  for^^ing  facts,  and  also,  among  other 
things,  that  he  was  not  guilty  of  the  crime 
of  which  he  was  indicted  and  had  been  con- 
victed. He  further  stated  and  described  the 
circumstances  in  which  the  killing  was  done, 
and  said  that  he  had  been  set  upon  on  a 
dark  night  by  some  one  unknown  to  him, 
who  came  upon  him  f.'om  behind  and  grasped 
him  by  the  neck  and  almost  broke  it  as  he 
ran  him  about  in  the  dark;  that  his  neck 
was  very  badly  hurt  in  the  struggle  and 
marks  were  left  upon  it  visible  for  days 
thereafter.  In  the  struggle  the  person  w§ls 
killed  and  the  petitioner  was  subsequently 
convicted  of  his  murder.  The  petitioner  is 
a  veteran  of  the  Civil  War,  and  lost  his 
hearing  in  the  line  of  his  duty  as  a  soldier, 
and  is  now  between  sixty  and  seventy  years 
of  age.  He  is  so  deaf  that  he  can  only  hear 
when  a  person  speaks  into  the  mouthpiece 
of  his  ear  trumpet,  close  to  his  ear. 

He  alleged  in  his  petition  -that,  upon  the 
trial  of  the  case,  he  did  not  hear  one  single 
word  of  the  examination  of  the  jurors,  either 
by  the  state's  attorney  or  by  his  own  coun- 
sel; that  he  did  not  hear  the  names  of  the 
jurors  nor  their  business,  and  could  not  con- 
fer intelligently  with  his  counsel  as  to  the 
advisability  of  acceptance  or  rejection  of  a 
juror,  and,  as  a  matter  of  fact,  he  was  not 
consulted  and  did  not  know  the  facts  elicited 
by  the  examination  of  the  jurors  before  ac- 
ceptance; that  if  he  had  known  the  facts  as 
they  occurred  he  would  have  counseled  the 
rejection  of  certain  jurors  on  account  of 
their  relationship  to  other  people;  that  he 
did  not  hear  or  have  communicated  to  him, 
in  any  way,  the  evidence  of  the  witnesses  on 
the  trial  of  his  case,  and  that  he  was  unable 
to  suggest  to  his  counsel  any  question?  for 
their  examination  or  cross-examination  dur- 
ing the  trio^l,  and  that  the  substance  of  their 
evidence  was  not  communicated  to  him,  and 
he  did  not  know  what  it  was  until  he  saw 
some  partial  reports  of  it  in  the  newspapers, 
when  it  was  too  late  to  suggest  to  his  coun- 
sel proper  cross-questions;  that  the  first 
thiii«r  communicated  to  him  after  the  begin- 

[X25]ning  of  the  *trial«  which  lasted  about  two 
weeks,  was  the  verdict;  he  was  in  the  court 
room,  with  his  ear  trumpet,  but  was  unable 
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to  hear  the  verdict,  and  did  not  know  whj| 
the  verdict  was  until  the  derk  of  the  eook 
wrote  it  upon  a  piece  of  paper  and  gmve  ■ 
to  him. 

He  was  present  in  the  court  room  daring 
the  motion  for  a  new  trial,  but  did  not  beaS 
a  word  that  was  said  by  either  coiin4ci« 
and  the  pnly  thing  communicated  to  >ii^ 
was  when  he  was  called  to  the  bar  to  W 
sentenced. 

The  record  shows  that  after  the  motioa 
for  a  new  trial  had  been  made,  the  eoort 
said:  "On  reviewing  the  entire  cas*  I 
am  disposed  to  say  that  the  motion  for  a 
new  trial  be  overruled."  Continuing,  tbs 
court  said: 

It  is  regretted  in  one  sense  that  the  de- 
fendant, on  account  of  his  infirmity,  is  u»- 
able  to  know  clearly  what  has  been  done. 
He  should  be  informed,  I  suppose,  of  tb* 
fact  that  his  motion  for  a  new  trial  has  bees 
overruled.  Mr.  Sheriff,  will  you  bring  Ur. 
Felts  forward?  I  wish  you  would  say  to 
Mr.  Felts  that  his  motion  for  a  new  trial  has 
been  overruled. 

The  Sheriff:  The  court  wishes  me  to  teU 
you  that  motion  for  a  new  trial  is  overmM. 
Do  you  understand? 

Felts:  1  understand;  yes. 

The  Court:  You  may  ask  him  if  be  has 
anything  to  say  why  sentence  of  the  court 
should  not  now  be  pronounced. 

The  Sheriff:  Have  you  anything  to  ssy 
why  the  sentence  of  the  court  should  not 
be  pronounced? 

Felts:  False  swearing  is  all  I  got  to  say. 

Court:  Well,  under  the  circumstancM,  of 
course,  it  is  practically  impossible  for  om 
to  say  anything  to  this  defendant 

(Here  follows  the  sentence  of  the  eoort), 
which  sentence  was  transmitted  to  the  ds- 
fendant  by  the  sheriff  through  a  tube. 


The  record  shows  that  the  appellant 
himself  examined  as  a  witness  on  hit«  trial 
and  had  the  benefit  of  counsel,  who  appeared 
for  and  defended  him  upon  such  trial. 

He  contended  before  the  Federal  cirmit 
court,  on  his  application  'for  the  writ  oi'J 
habeas  corpus,  that,  on  account  of  the  man- 
ner in  which  he  was  tried,  his  oonstitutioaal 
rights  had  been  dented  him.  and  that  hi* 
conviction  was  without  due  proceA«  of  law 
within  the  meaning  of  the  14th  Amendmrnt 
to  the  Constitution  of  the  United  State*,  mud 
that  he  was  entitled,  therefore,  to  be  di*- 
charged  from  imprisonment  under  the  judg- 
ment. He  also  urged  that  the  same  wa* 
void,  as  being  rendered  without  jurisdic- 
tion, on  account  of  the  violatioa  of  his  eon- 
stitutional  rights.  The  circuit  eoort  <fciii?i1 
the  application  for  the  writ,  and  from  the 
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ortier  denying  the  same  the  appellant  has 
tppealed  to  this  court. 

Mr.  WiUimat  £.  Mason  argued  the 
ause  and  filed  a  brief  for  appellant: 

Bt  the  Constitution  of  the  state  as  well  as 
by  the  Federal  Constitution,  the  common- 
liw  ri^t  to  a  trial  by  jury  in  criminal 
dses  U  guaranteed ;  and  all  trials  for  crimi- 
nal off^nees  should  be  conducted  according 
to  the  course  of  the  common  law. 

BarriM  v.  People^  128  111,  585,  15  Am.  St. 
Rep.  153,  21  N.  E.  563. 

There  can  be  no  trial  unless  the  defendant 
is  permitted  to  know  and  understand  the 
nature  and  purpose  of  the  trial,  and  hear,  or 
have  communicated  to  him  in  some  proper 
way.  the  evidence  of  witnesses,  examination 
of  jnrors,  and  all  of  the  details  of  that  trial. 

1  Hale,  P.  C.  p.  34;  State  v.  Harris,  53 
N.  C.  (8  Jones,  L.)  136,  78  Am.  Dec.  272; 
Dy8on*8  Case,  1  Lewin,  C.  C.  64;  Rem  v. 
Fritchard,  7  Car.  &  P.  303. 

At  no  time  or  place  was  the  relator  per- 
mitted to  defend  himself  in  person,  and  the 
failure  to  communicate  to  him  the  details  of 
the  trial  as  it  proceeded  was  a  denial  of 
that  right  under  the  Constitution. 

Thompson's  Case,  2  Lewin,  C.  C.  137 ;  Reg. 
r.  Berry,  13  Cox,  C.  C.  189. 

The  accused  should  not  only  be  within 
the  walls  of  the  courthouse,  but  should  be 
present  where  the  trial  is  conducted,  that 
he  nAy  i«ee  and  be  seen,  hear  and  be  heard, 
noder  such  regulations  as  the  law  has  estab- 
lished. 

Brown  v.  State,  38  Tex.  485. 

It  is  a  humane  principle,  applicable  to 
eriminal  cases,  and  especially  when  life  is 
in  question,  to  consider  that  the  prisoner  is 
standing  on  all  of  his  rights,  waiving  noth- 
ing on  the  score  of  irregularity. 

People  V.  M'Kay,  18  Johns.  212. 

In  Harris  v.  People,  supra,  the  defendant, 
charged  with  a  felony,  entered  a  plea  of  not 
guilty,  and  consented  to  a  waiving  of  a 
jniy  and  trial  by  the  court.  She  was  tried 
and  convicted  by  the  court.  The  supreme 
court  held  that  the  trial  by  the  judge  was 
nugatory  and  void,  and  that,  in  the  absence 
of  a  jury,  the  court  had  no  jurisdiction,  and 
that  the  defendant  could  not  confirm  juris- 
diction by  consenting. 

If  any  fundamental  right  is  denied,  the 
person  has  not  been  tried  by  dul  process  of 
l*w,  and  the  proceedings  are  null  and  void. 

Ex  parte  Ulrich,  42  Fed.  587. 

If  the  accused  was  absent  during  any  of 
the  proceedings,  the  judgment  was  void; 
tad  eyen  though  the  prisoner's  counsel  was 
present  and  did  not  object,  and  did  not  call 
the  attention  of  the  coui^  to  the  fact  that 
the  prisoner  was  absent,  that  was  not  al 
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waiver  of  the  rights  of  the  prisoner  to  be 
present. 

Maurer  v.  People,  43  N.  Y.  1 ;  Andrews  t. 
State,  2  Sneed,  560;  Re  Nielsen,  131  U.  S. 
183,  33  L.  ed.  120,  9  Sup.  Ct.  Rep.  672. 

It  is  essential  to  the  protection  of  one 
whose  life  or  liberty  is  involved  in  the  prose- 
cution for  felony,  that  he  shall  be  personally 
.  present  at  the  trial ;  that  is,  at  every  stage 
,of  the  trial  when  his  substantial  rights 
may  be  affeoted  by  the  proceedings  against 
him. 

Hopt  V.  Utah,  110  U.  8.  579,  28  L.  ed. 
265,  4  Sup.  Ct.  Rep.  202. 

Even  though  the  court  had,  at  the  be- 
ginning of  the  trial,  full  and  complete  juris- 
diction of  the  ofifense  and  the  person,  yet, 
when  the  court  deprived  the  prisoner  of  any  * 
conetitutional  right,  it  lost  juriediction, 
and  the  judgment  was  void. 

Re  Nielsen,  supra, 

Mr.  Harry  B.  North  argued  the  cause, 
and,  with  Messrs.  William  H.  Stead  and 
Edgar  Eldredge,  filed  a  brief  for  appellee: 

It  has  been  too  frequently  decided  to  be 
now  open  to  question,  that  a  writ  of  habeas 
corpus  cannot  be  made  use  of  to  perform  the 
functions  of  a  writ  of  error  or  an  appeal. 

Re  Lennon,  166  U.  S.  552,  41  L.  ed.  1112, 
17  Sup.  Ct.  Rep.  668;  Re  Eckart,  166  U.  S. 
481,  41  L.  ed.  1085,  17  Sup.  Ct.  Rep.  638; 
United  States  v.  Pridgeon,  163 'U,  S.  48, 
38  L.  ed.  631,  14  Sup.  Ct.  Rep.  746;  Reid  v. 
Jones,  187  U.  S.  163,  47  L.  ed.  116,  23  Sup. 
Ct.  Rep.  89;  Ex  parte  Bigelow,  113  U.  S. 
328,  28  L.  ed.  1005,  5  Sup.  Ct.  Rep.  542; 
Re  Belt,  159  U.  S.  95,  40  L.  ed.  88,  15  Sup. 
Ct.  Rep.  987;  Storti  v.  Massachusetts,  183 
U.  S.  138,  46  L.  ed.  120,  22  Sup.  Ct.  Rep. 
72;  Re  Tyler,  149  U.  S.  164,  37  L.'ed.  689, 
13  Sup.  Ct.  Rep.  785;  Re  Cuddy,  131  U.  S. 
280,  33  L.  ed.  164,  9  Sup.  Ct.  Rep. 
703;  Em  parte  Terry,  128  U.  S.  289, 
32  L.  ed.  405,  9  Sup.  Ct.  Rep.  77;  Ex 
parte  Kearney,  7  Wheat.  38,  43,  6  L.  ed. 
391,  392;  Re  Coy,  127  U.  S.  731,  32  L.  ed. 
274,  8  Sup.  Ct.  Rep.  1263;  Re  Schneider, 
148  U.  S.  162,  37  L.  ed.  406,  13  Sup.  Ct.  Rep. 
572 ;  Re  Dehs,  168  U.  S.  564,  600,  39  L.  ed. 
1092,  1108,  15  Sup.  Ct.  Rep.  900;  Ex  parte 
Watkins,  3  Pet.  193,  7  L.  ed,  650;  Ex  parte 
Yarhrough,  110  U.  S.  651,  28  L.  ed.  274,  4 
Sup,  Ct.  Rep.  152;  Re  Swan,  150  U,  S.  637, 
37  L.  ed.  1207,  14  Sup.  Ct.  Rep.  225;  Re 
Ayers,  123  U.  S,  443,  31  L.  ed.  216,  8  Sup. 
Ct.  Rep.  164;  Ex  parte  Fisk,  113  U.  S.  713, 
28  L.  ed.  1117,  5  Sup.  Ct.  Rep.  724;  Dynes 
V.  Hoover,  20  How.  81,  83,  15  L,  ed,  844, 
845;  Ex  parte  Reed,  100  U.  S.  13,  26  L,  ed. 
538 ;  Ex  parte  Parks,  93  U.  S.  18,  23  L.  ed. 
787^,  Onnelas  v.  Ruez,  161  U.  S.  502,  40  L. 
ed.  787,  16  Sup.  Ct.  Rep.  689 ;  Markuson  v. 
Boucher,  175  U.  S.  184,  44  L.  ed.  124,  20 
Sup.  Ct.  Rep.  76;  New  York  v.  Eno,  156  U. 
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S.  89,  39  L.  ed.  80,  15  Sup.  Ct  Rep.  30; 
Baker  v.  Qrice,  169  U.  S.  284,  42  L.  ed.  748, 
18  Sup.  Ct.  Rep.  323;  Bishop,  Crim.  Proc. 
$  1410;  Church,  Habeas  Corpus,  2d  ed. 
§§  356,  363. 

There  is  no  law  or  justice  in  giving  to  a 
prisoner  relief  under  habeas  corpus  that  is 
equivalent  to  an  acquittal,  when,  on  writ 
of  error,  he  could  only  have  secured  relief 
from  that  portion  of  the  sentence  which  was 
void. 

United  States  v.  Pridgeon,  supra. 

Mere  errors  or  irregularities,  however 
gross,  in  the  judgment,  or  the  proceedings 
upon  which  the  judgment  was  founded,  will 
not  be  sufficient  to  obtain  release  on  writ 
of  habeas  corpus. 

15  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  172; 
Church,  Habeas  Corpus,  2d  ed.  §  363;  Peo- 
ple ex  reL  Henderson  v.  Allen,  160  HI.  400, 
43  N.  E.  332. 

If  the  court  has  jurisdiction  of  the  per- 
son and  of  the  subject-matter,  the  judgment 
cannot  be  inquired  into  in  a  collateral  pro- 
ceeding. 

People  ew  rel.  Oeorgetotcn  v.  Murphy^  202 
111.  493,  67  N.  E,  226;  People  em  rel,  Hen- 
derson v.  Allen,  supra;  Church,  Habeas  Cor- 
pus, 2d  ed.  S  356. 

Having  acquired  complete  jurisdiction  to 
hear,  determine,  and  adjudicate  in  refer- 
ence to  the  subject-matter  before  it,  the 
court  did  not^  nor  could  it,  lose  that  juris- 
diction by  any  error  that  may  have  been 
subsequently  conmiitted;  for  error  inter- 
vening after  the  judgment  attached,  the 
judgment  must  be  reversed  in  a  direct  pro- 
ceeding, on  appeal  or  writ  or  error;  but 
that  cannot  be  urged  in  a  collateral  suit. 

Hernandez  v.  Drake,  81  111.  34;  Richards 
▼.  People,  81  111.  551 ;  Allman  v.  Taylor,  101 
111.  185;  Spring  v.  Kane,  86  111.  580;  People 
ex  rel,  Oeorgetotcn  v.  Murphy,  svpra, 

Mr,  Harry  B,  North  also  filed  a  separate 
brief  for  appellee: 

Habeas  corpus  is  not  a  proper  writ  to 
correct  errors  or  irregularities,  even  though 
a  constitutional  right  is  involved,  if  the 
court  had  jurisdiction  to  try  the  case. 

Ex  parte  Harding,  120  U.  S.  782,  30  L.  ed. 
824,  7  Sup.  Ct.  Rep.  780;  Kohl  v.  Lehlback, 
160  U.  S.  293,  40  L.  ed.  432,  16  Sup.  Ct. 
Rep.  304;  Church,  Habeas  Corpus,  2d  ed. 
S  364. 

Law,  in  its  regular  course  of  administra- 
tion through  courts  of  justice,  is  due  pro- 
cess of  law;  and,  when  secured  by  the  law 
of  the  state,  the  constitutional  requirement 
is  satisfied.  Due  process  is  secured  by  laws 
operating  on  all  alike. 

Maxtcell  v,  Dow,  176  U.  S.  581,  44  L.  ed. 
597,  20  Sup.  Ct.  Rep.  448,  494;  Bergemann 
V.  Backer,  157  U.  S.  655,  39  L.  ed.  845,  15 
Sup.  Ct.  Rep.  727. 
692 


Mr.  Justice  Peckham,  after  xnakini;  4 
foregoing  statement,  delivered  the  opioid 
of  the  court: 

The  uncontradicted  facts  are  that  t^ 
unfortunate  man  has  been  convicted  of  t] 
crime  of  murder  and  sentenced  to  imprisai 
ment  for  life,  although  be  did  not  h^r 
word  of  the  evidence  that  was  given  upo 
'his  trial,  because  of  his  almost  total  deiJ 
ness,  his  inability  to  hear  being  such  thj 
it  required  a  person  to  speak  through  hi 
ear  trumpet,  close  to  his  ear,  in  orJer  tha 
such  person  should  be  heard  by   him. 

'Counsel  for  the  appellant  has  cited  in  hi 
brief  cases  r^arding  the  mode  of  procednn 
which  has  been  sometimes  adopted  wh^rt 
from  the  condition  of  mind  of  the  indiridua 
to  be  tried,  it  was  doubtful  if  he  were  abl 
to  understand  or  comprehend  the  proeecd 
ings  of  the  trial,  and  it  may  well  be  thai 
such  a  methoa  might  properly  have  beei 
adopted  in  this  case.  But  upon  this  whi 
the  question  for  our  determination  is  tim 
ply  one  of  jurisdiction.  If  that  were  not 
lacking  at  the  time  of  the  trial,  and  if  H 
continued  all  through,  then  the  appliestkis 
for  the  writ  was  properly  denied  by  the  dr 
cuit  court,  and  its  order  must  be  affirmed. 
The  writ  cannot  perform  the  fonction  of  « 
writ  of  error.  Ex  parte  BigeUnc,  113  l.  S. 
328,  20  L.  ed.  1005,  5  Sup.  Ct.  Rep.  542: 
Re  Lennan,  166  U.  S.  548, 552, 41  L.  ed.  1110, 
1112,  17  Sup.  Ct.  Rep.  658;  Re  Eckmrt,  1«C 
U.  S.  481,  41  L.  ed.  1085,  17  Sup.  Ct.  Rep. 
638. 

In  this  case  the  state  court  had  juritdie^ 
tion  both  of  the  subject-matter  and  of  Um 
person  upon  the  trial  of  the  accused,  sod 
such  jurisdiction  was  not  lost  during  hi* 
trial,  but  continued  to  its  end,  and  it  ha! 
jurisdiction  to  direct  the  judgment  which 
was  entered,  and  to  have  the  same  e .  ^^vXtd. 
If  there  were  any  irregularities  in  tV  trial 
of  the  appellant,  because  of  the  failurp  of 
the  court  to  see  to  it  that  the  testimnnv  in 
the  case  was  repeated  to  him  *throu^  0» 
ear  trumpet  which  he  had  with  him,  it  wm* 
at  most  an  error,  which  did  not  tak* 
away  from  the  court  its  jurisdiction  or^r 
the  subject-matter  and  over  the  person  of  the 
accused.  The  appellant  was  not  deprived  of 
his  liberty  without  due  process  of  law  by  tlie 
manner  In  which  he  was  tried,  so  as  to  Ti»> 
late  the  provisions  of  the  14th  AroendoMSt 
to  the  Federal  Constitution.  That  amend- 
ment, it  has  been  said  by  this  court.  **did 
not  radically  change  the  whole  theory  of  ths 
relations  of  the  state  and  Federal  gavem- 
ments  to  each  other,  and  of  both  pyrmt- 
ments  to  the  people."  Re  KemmUr,  136  T. 
S.  436,  448,  34  L.  ed.  519,  524.  10  Sup,  Ct 
Rep.  930;  Broum  T.  New  Jersey,  175  V.  8. 
172,  175,  44  L.  ed.  119,  120,  20  Sup.  Ct.  RepL 
77. 
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We  are  unable  to  see  how  jurisdiction  was 
ioot  in  this  caae  by  the  manner  of  trial. 
Tae  AccuBed  was  compos  mentis.  No  claim 
to  the  oontraiy  is  made.  He  knew  he  was 
bong  tried  on  account  of  the  killing  of  the 
dneaaed.  He  bad  counsel,  and  understood 
the  fact  that  he  was  on  trial  on  the  indict- 
OjmeDt  mentioned,  *but  he  did  not  hear  the 
fviJeiice.  He  made  no  objection,  asked  for 
Dothing,  and  permitted  his  counsel  to  take 
his  own  course.  We  see  no  loss  of  jurisdic- 
tkm  in  all  this  and  no  absence  of  due  pro- 
cess of  law.  It  is  to  be  regretted  that  the 
I  testimony  was  not  read  or  repeated  to  him. 
But  that  omission  did  not  affect  the  jurisdic- 
tkm  of  the  court. 

Upon  the  point  that  the  failure  to  have 
repeated  to  the  appellant  the  testimony  giv- 
m  on  the  trial  caused  the  court  to  lose  juris- 
diction, the  case  of  Re  Nielsen,  131  U.  8.  176, 
33  L  ed.  118,  9  Sup.  a.  Bep.  672,  is  cited 
br  appellant.  We  think  it  plain  that  the 
case  does  not  substantiate  the  contention. 
The  sentence  imposed  in  this  case  was  held 
by  this  court  to  have  been  beyond  the  juris- 
diction of  the  trial  court  to  pronounce,  be- 
ause  it  was  against  the  express  provisions 
ti  the  Constitution,  which  bounds  and  limits 
til  jurisdiction;  but  we  are  entirely  clear 
that  in  this  case  the  trial  was  so  conducted 
that  there  was  not  at  any  time  any  lack  of 
inri«diction  in  the  court,  and  that  the  most 
that  can  be  urged  is  that  there  might  have 
been  an  error  committed  by  the  trial  court 
ia  omitting  to  have  the' evidence  repeated  to 
the  appellant  as  it  was  given  by  the  wit- 
Be»es  at  the  trial,  even  though  no  demand 
of  the  kind  was  made  by  petitioner  or  his 
eoonsel. 

Although  the  conviction  and  punishment 
of  the  appellant  under  the  facts  appearing 
Qo  this  record  may  seem  to  be  somewhat 
hard,  yet  this  court  has  no  jurisdiction  to 
grant  the  relief  asked  for. 

The  order,  of  the  Circuit  Court  refusing 
tkt  vrit  voas  right,  and  is  affirmed. 


^]         'ANNA  VALENTINA,  Appt,, 

V, 

lAilES   W.   MERCER,    Sheriff   of    Bergen 
County,  New  Jersey. 

(See  8.  a  Reporter's  ed.  131-140.) 

L  Habeas  eorpiui— as  iiiib«titiite  for 
writ  of  error.— A  writ  of  habeas  corpus 
etnnot  perform  the  function  of  a  writ  of 
error. 


2.  Habeas  oorpiu  —  Federal  Interfer- 
ence wltb  state  administration  of 
erlmlnml  law^.— Federal  courts  have  no 
power  to  Interfere  by  habeas  corpus  wlt!i 
the  imprisonment  of  a  person  under  a  judg* 
ment  of  conviction  of  a  crime  in  a  state 
court,  if  that  court  had  Jurisdiction  to  try 
tlie  case,  and  Jurisdiction  over  the  person 
of  the  accused,  and  did  not  lose  such  Juris- 
diction during  the  trial. 

8.'  Habeas   corpus— In    Federal  conrts.— 

The  Federal  courts  will  not  release^  on  ha- 
beas corpus,  a  person  convicted  of  murder  In 
the  first  degree  in  a  state  court,  on  the 
theory  that  that  court  lost  Its  Jurisdiction 
to  proceed  In  the  trial  because  It  charged 
the  Jury,  in  accordance  with  the  admission 
of  counsel  for  the  accused,  ^that  the  only 
question  for  their  consideration  was  the 
degree  of  murder  of  which  the  accused  was 
guilty. 

[No.  404.] 

Argued  February  27,  1906.    Decided  March 

12,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  New 
Jersey  to  review  an  order  refusing  an  ap- 
plication for  a  writ  of  habeas  corpus  on  b^ 
half  of  a  person  imprisoned  under  convic- 
tion of  murder  in  the  first  degree,  entered  in 
the  Bergen  County  Court  of  Oyer  and  Ter- 
miner, in  that  state.    Affirmed. 

Statement  by  Mr.  Justice  Peekhamt 
The  appellant  has  appealed  from  an  or- 
der of  the  United  States  circuit  court  for  the 
district  of  New  Jersey,  refusing  her  applica- 
tion for  a  writ  of  habeas  corpus. 

In  her  application  for  the  writ,  appellant 
stated  that  she  had  been  indicted  in  the  Ber- 
gen county  court  of  oyer  and  terminer,  in 
the  state  of  New  Jersey,  in  April,  1904,  for 
the  murder  of  one  Rosa  Salza,  and  that  she 
had  been  convicted  on  the  trial  of  such  in- 
dictment by  a  jury,  and  sentenced  to  be 
hanged  on  the  19th  day  of  May,  1904.  She 
averred  that  she  had  been  convicted  without 
authority  of  law,  and  that  her  conviction 
was  null  and  void,  because  the  question  of 
her  guilt  or  innocence  of  murder  was  not  en- 
tertained by  the  court  or  submitted  to  the 
jury,  as  the  law  of  New  Jersey  expressly  re- 
quires in  all  cases  where  parties  are  indict- 
ed for  murder,  but,  on  the  contrary,  she 
averred  that  evidence  was  taken  in  said  court 
in  said  proceedings  on  her  trial  merely  to  de- 
termine the  degree  of  her  guilt;  that  her 
counsel,  assigned  by  the  court  to  represent 


Note. — On    habeas    corpus    in    the    Federal    Blon's  Appeal.    11    L.R.A.  694;    United   States 


nkiii--Bee  notes  to  Re  Relnltz,  4  L.R.A.  236: 
Bt«te  tr  rel.  Cochran  v.  Winters,  10  L.R.A. 
tt6;  Re  Huse.  25  C.  C.  A.  4;  and  Tlnsley 
».  AiiderK)n,  43  L.  ed.  U.  S.  91. 

Ai  to  questions  revieu>ahle  by  Jiaheas  corpus 
~-*ee  notes  to  State  v.  Jackson,  I  L.B.A.  373; 
«01U.  g. 


V.  Hamilton.  1  L.  ed.  U.  S.  490;  Ex  parte 
Carll.  27  L.  ed.  U.  S.  288:  Otelza  y  Cortes  v. 
Jacobus,  34  L.  ed.  U.  S.  464 ;  Pearce  v.  Texas, 
39  L.  ed.  U.  S.  164  ;  and  Glass  v.  The  Betsey, 
1    L.   ed.   U.  8.   489. 
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ll32]*her  in  said  proceedings,  had  so  stated  in  a 
petition  in  her  behalf,  made  to  the  court  of 
pardons  of  the  state  of  New  Jersey.  She 
further  said  that  it  was  stated  by  her  coun- 
sel, in  that  same  petition,  that  she  had 
pleaded  guilty  when  she  was  arraigned,  but 
that,  under  the  direction  of  the  court,  a 
plea  of  not  guilty  was  entered  so  that  evi- 
dence might  be  taken  for  the  purpose  of  de- 
termining the  degree  of  g^ilt.  This  aver- 
ment she  denied.  The  petitioner  claimed 
that  the  proceedings  were  wholly  unwar- 
ranted by  the  law  of  New  Jersey;  and  that 
the  court  and  her  counsel  proceeded  under 
the  impression  that  §  68  of  the  act  for  the 
punishment  of  crimes,  approved  Mardi  27, 
1874,  which  provided  that  "if  a  person  in- 
dicted for  murder  should  be  convicted  by 

'  confession  in  open  court,  the  court  should 

proceed  by  examining  witnesses  to  deter- 
mine the  degree  of  the  crime,"  was  then  in 
existence,  whereas  she  said  the  act  had  been 
repealed  in  1803,  and  the  present  law  passed, 
which  provides,  "if,  upon  arraignment,  such 
plea  of  guilty  shall  be  offered,  it  shall  be 
disregarded  and  a  plea  of  not  guilty  entered, 
and  a  jury  impaneled  shall  try  the  case  in 
manner  aforesaid."  The  petitioner  urged  in 
her  petition  that  by  the  proceedings  adopted 
upon  her  trial  she  was  deprived  of  all  bene- 
fit of  the  presumption  of  innocence  and  of 
reasonable  doubt  to  which  she  was  entitled 
by  law,  and  that  the  questions  of  self-defense 
and  manslaughter,  fairly  raised  by  her  testi- 
mony, were  excluded  from  the  consideration 
of  the  jury,  and  the  question  submitted  to 
them  was  limited  by  the  court  simply  as  to 
whether  she  was  guilty  of  murder  in  the 
first  degree  or  not,  and  the  benefit  of  rea- 
sonable doubt  was  confined  to  that  point.. 

A  writ  of  error  was  sued  out  by  the  peti- 
tioner and  her  case  was  brought  before  the 
court  of  errors  and  appeals,  the  highest 
court  of  the  state  of  New  Jersey,  for  th« 
purpose  of  review,  and,  after  a  hearing,  that 
court  refused  a  new  trial.  The  case  is  re- 
ported in  71  N.  J.  L.  652,  60  Atl.  177. 

It  appears  from  the  record  herein  that 
upon  the  trial  proof  was  given  that  the  peti- 
tioner stabbed  the  deceased  with  a  knife  a 
great  many  times  in  the  neck  and  breast, 

(133]  killing  her  instantly.  *Ck>unsel  who  had 
been  assigned  to  defend  the  petitioner  called 
her  as  a  witness,  and  she  admitted  that  she 
stabbed  the  deceased  and  killed  her.  She 
•aid  that  the  deceased  had  a  child  in  her 
arms  at  the  time,  and  that  the  petitioner  said 
to  her  that  she  did  not  want  to  raise  any 
trouble,  and  told  her  to  put  the  child  away, 
but  that  the  deceased  had  the  knife  in  her 
hand,  right  behind  her  dress,  and  that  when 
petitioner  saw  that  she  had  the  knife  and 
that  the  deceased  was  going  to  stab  her, 
petitioner  took  the  knife  and  grabbed  the  de- 
604 


ceased   by    the    hair,   and   before 
stabbed  her  she  tooK.  the  knife  i 
her  and  stabbed  the  deceased. 

Upon  opening  for  the  defense  her 
said  as  follows: 

'This  defendant,  when  arraigned  ib 
court,  made  confession  of  the  ooininiBai 
this  crime,  and  you,  gentlemen  of  the  ji 
from  the  evidence  that  has  been  proda< 
on  the  part  of  the  state,  and  that  w] 
shall  be  offered  on  the  part  of  the  defenad 
will  simply  have  to  determine  what  the  dm 
gree  of  guilt  shall  be;  your  verdict  will  m 
either  that  she  is  guilty  of  the  ♦^^"-g  m 
the  life  of  this  woman,  ^to.  Salza,  with  malj 
ice  aforethought,  premeditated,  which  wooli 
mean  a  verdict  of  murder  in 'the  first  d» 
gree,  or  your  verdict  will  be  murder  in  tha 
second  degree;  so  that  I  find  myself  in  e 
very  peculiar  position.  It  is  one  of  thoM 
cases  around  which — the  dreumstanoes  be- 
ing such — that  we  stand,  as  it  were,  wit^ 
only  the  defendant  to  testify.  After  jom 
have  heard  her  testimony,  and  pooaiblj  oae 
or  two  witnesses  in  connection  therewith* 
the  case  will  then  be  g^ven  to  yon  for  ya« 
to  determine  whether  this  woman  shall  lor* 
feit  her  life  for  the  act  which  she  eonimitted 
on  March  10th,  last,  or  whethtt*  she  shaO 
suffer  the  penalty  whidi  the  law  will  i»- 
flict  by  reason  of  a  verdict  of  murder  in  the 
second  degree." 

After  that  the  evidence  was  given  on  the 
part  <^  the  defense,  and  the  defendant  was 
called  a3  a  witness,  and  admitted  the  fc^Hf 


if  r.  James  M.  TrimUs  argued  the 

.and  filed  a  brief  for  appellant: 

A  mere  inquiry  to  determine  the  dcjgrse  el 
crime  is  not  a  trial. 

People  V.  NoU,  20  Cal.  IfM. 

The  writ  of  habeas  corpus  cannot  be 
as   a   mere   writ  of  error.     But  to 
prisoner  a  constitutional  right  is  not 
error  in  law,  and,  where  the  record 
such  a  case,  the  party  is  entitled  to  be  dis- 
charged from  imprisonment. 

Re  yieUen,  131  U.  8.  184,  33  L.  ed.  Uft» 
9  Sup.  Ct  Rep.  672. 

When  the  judge  in  this  case  limited  Om 
exercise  of  reasonable  doubt  to  the  trst  de- 
gree of  murder,  exduaively,  he  prerinted 
the  jury  from  oonaidering,  even  in  theotj, 
the  possibility  of  acquittal,  sad  deprived, 
without  sanction  of  law,  the  proceeding  ei 
its  most  important  and  charaoteristie  fea- 
ture as  a  criminal  triaL  This  is  aot  mere 
error.  This  is  arbitrary  authority;  and  ii 
matters  not  how  plain  the  erideace  may  be» 
the  court  is  not  thereby  justified  in 
ing  a  disputed  fact 

Welle,  Questioas  of  Law  4   Fset« 
10,  f  466. 

Ml 


1905. 


Valbntina  v.  Meboei. 


138,  139 


These  proceedings  do  not  constitute  a  trial 
k  the  constitutional  sense;  no  verdict  of  a 
Jury  can  condone  it;  here  is  a  denial  of 
fundamental  right. 

Ciildwell  V.  Teofos,  137  U.  S.  697,  34  L. 
d  818,  11  Sup.  Ct.  Rep.  224. 

Mr,  Robert  H.  MeCarter  argued  the 
aose  and  filed  a  brief  for  appellee: 

The  permission  accorded  by  U.  S.  Rev. 
SUt  S  753  (U.  S.  Omp.  Stot  1901,  p. 
592),  to  Federal  judges  to  issue  writs  of 
hibeas  corpus  in  all  cases  of  this  kind,  does 
Dot  justify  tbe  circuit  court,  or  this  court, 
on  review  of  its  action,  to  consider  questions 
is  on  writ  of  error  or  appeal. 

15  Am.  &  £ng.  Enc.  Law,  pp.  174  et  seq; 
Btorti  V.  Massachusetts,  183  U.  S.  138,  141, 
«  L.  ed.  120,  122,  22  Sup.  Ct.  Rep.  72 ;  Re 
Wood  {Wood  V.  Brush)  140  U.  S.  27ft,  35 
L  ed.  506,  11  Sup.  Ct  Rep.  738;  Be  Tyler, 
U9  U.  S.  164,  37  L.  ed.  689,  13  Sup.  Ct.  Rep. 
785;  Anderson  v.  Treat,  172  U.  S.  24,  43  L. 
•L  351,  19  Sup.  Ct  Rep.  67 ;  Re  Eckart,  166 
r.  S,  481,  41  L.  ed.  1085,  17  Sup.  Ct  Rep. 
838;  Harkrader  v.  Wadley,  172  U.  S.  148, 
43  L.  ed.  399,  19  Sup.  Ct.  Rep.  119;  Andrews 
T.  Swartz,  156  U.  S.  272,  39  L.  ed.  422,  16 
Sup.  Ct.  Rep.  389;  Bergemann  v.  Backer, 
157  U.  S.  655,  39  L.  ed.  845,  15  Sup.  Ct. 
Kep.  727;  Re  8hibuya  Jugiro  (Shihuya 
Jugiro  V.  Brush)  140  U.  S.  291,  297,  35  L. 
td.  510,  613,  11  Sup.  Ct  Rep.  770. 

The  record  of  the  state  court  discloses  no 
error  revie¥rable  in  this  court 

Clark  V.  Pennsylvania,  128  U.  S.  397,  32 
Led.  487,  9  Sup.  Ct  Rep.  113;  Caldwell  v. 
Tejoa,  137  U.  S.  692^  34  L.  ed.  816,  11  Sup. 
a  Rep.  224;  McNulty  v.  California,  149  U. 
S.  «5,  37  L.  ed.  882,  13  Sup.  Ct  Rep.  959 ; 
CHforri  V.  Heller,  172  U.  S.  641,  43  L.  ed. 
1191,  19  Sup.  Ct  Rep.  874;  Bergemann  v. 
Backer,  supra;  Jximbert  v.'  Barrett,  157  U. 
S.  687,  699,  39  L.  ed.  865,  866,  15  Sup.  Ct 
Rep.  722;  Kohl  v.  Lehlhack,  160  U.  S.  293, 
40  L.  ed.  432,  16  Sup.  Ct.  Rep.  304;  Re 
Bhibuya  Jugiro  {Shibuya  Jugiro  v.  Brush), 
«pro;  Lambert  v.  Barrett,  159  U.  S.  660, 
40  L.  ed.  296,  16  Sup.  Ct.  Rep.  135;  Hallin- 
ftr  v.  Davis,  146  U.  S.  314,  36  L.  ed.  986, 
13  Sup.  Ct  Rep.  105. 


Mr.  Justice  Peekham,  after  making  the 
foregoing  statement^  delivered  the  opinion 
of  the  court : 

In  this  case,  as  in  that  of  Felts  v.  Murphy, 
Mded  thU  day  [201  U.  S.  123,  ante,  689, 26 
Sup.  Ct  Rep.  366],  the  question  arises  on 
ui  appeal  from  an  order  of  the  circuit  court 
•f  the  United  States  for  the  district  of  New 
^eney,  refusing  appellant's  petition  for  a 
▼nt  of  habeas  corpus.  Our  power  to  in- 
Mere  in  cases  of  this  nature  is  limited  en- 
My  to  the  question  of  jurisdiction.  If 
^  ttate  eoori  had  jurisdiction  to  try  the 


case,  and  had  jurisdiction  over  the  person  of 
the  accused,  and  never  lost  such  jurisdiction, 
the  Federal  circuit  court  was  right  in  deny- 
ing the  application  of  petitioner  for  a  writ, 
and  its  order  must  be  affirmed.  A  writ  of 
this  nature  cannot  perform  the  function  of  a 
writ  of  error.  We  again  cite  the  authorities 
referred  to  in  the  Felts  Case:  Ex  parte 
Bigeloio,  113  U.  S.  328,  28  L.  ed.  1005,  5 
Sup.  Ct.  Rep.  542;  Re  Lennon,  166  U.  S. 
548,  552,  41  L.  ed.  1110,  1112,  17  Sup.  Ct 
Rep.  658;  Re  Eckart,  166  U.  S.  481,  41  L. 
ed.  1085,  17  Sup.  Ct.  Rep.  638. 

The  contention  of  the  counsel  for  the  peti- 
tioner is  that  the  proceedings  upon  the  trial, 
which  resulted  in  appellant's  sentence  to 
death,  did  not  amount  to  a  trial  at  common 
law,  or  a  proceeding  authorized  by  any 
statute.  That  it  was  a  mere  inquiry  to 
determine  the  degree  of  murder  of  which  de- 
fendant was  guilty,  and  hence  she  has  never 
had  a  trial  by  due  process  of  law,  and  the 
action  of  the  state  court  was  without  juris- 
diction. A  perusal  of  the  charge  of  the 
court  to  the  jury  shows  that  the  whole 
case  was  presented  to  the  jury  upon  the 
evidence  that  was  produced  in  court.  Up- 
on all  the  evidence  given  the  court  stated  to 
the  jury  that  there  was  no  evidence  to  show 
that  the  defendant  killed  the  deceased  in  her 
necessary  self-defense,  and  the  court  in- 
structed the  jury  that  it  would  not  be  jus- 
tified in  acquitting  the  defendant  on  the 
ground  of  self-defense.  The  court  further 
said  that  there  was  no  question  *of  man- [139] 
slaughter  in  the  case,  and  that,  not  only 
as  a  necessary  conclusion  from  the  evidence, 
but  upon  the  admitted  facts  in  the  case, 
the  defendant  was  guilty  of  the  crime  of 
murder,  and  the  only  question  left  for  the 
consideration  of  the  jury  was  whether  it  was 
murder  in  the  first  degree  or  second  degree. 
The  court  gave  an  extended  explanation  as 
to  what  constituted  murder  in  the  first  de- 
gree and  what  constituted  murder  in  the 
second  degree,  and  stated  that  the  defendant 
was  guilty  of  murder  in  the  second  degree, 
unless  the  evidence  satisfied  the  jury  beyond 
a  reasonable  doubt  that  the  defendant  in- 
tended to  take  the  life  of  deceased,  and  that 
the  intent  was  carried  into  execution  delib- 
erately, wilfully,  and  with  premeditation. 
Finally,  the  court  submitted  to  the  jiiry  tae 
case,  and  instructed  it  to  consider  all  the 
evidence  according  to  the  recollection  of  the 
jury,  and  giving  to  the  evidence  such  weight 
as  it  possessed  on  the  mind  of  the  jury. 
The  court  stated  it  was  the  duty  of  the  jury 
to  determine  whether  the  defendant  intended 
to  kill  the  deceased,  and  carried  out  that 
purpose  wilfully,  deliberately,  and  with  pre- 
meditation. If  she  did,  she  was  guilty  of 
murder  in  the  first  degree,  and  it  was  the 
duty  of  the  jury  to  say  so.    If  not,  then, 
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on  the  admitted  facts,  she  was  guilty  of 
murder  in  the  second  degree,  and  it  was  the 
duty  of  the  jury  to  say  that  by  its  verdict. 
The  jury  found  the  petitioner  guilty  of  mur- 
der in  the  first  degree. 

The  charge  of  the  court  was  the  subject  of 
review  by  the  court  of  Ust  resort  of  the 
state  of  New  Jersey,  and  it  was  held  by  that 
court  to  be  without  error.  Upon  the  record 
in  this  case  there  can,  in  our  judgment,  be 
no  possible  doubt  that  the  petitioner  has 
had  a  valid  trial  by  a  court  having  juris- 
diction of  the  subject-matter  and  of  the  per- 
son of  the  accused,  and  that  there  was  no 
loss  of  jurisdiction  over  either  at  any  time 
during  the  trial.  What  effect  was  to  be 
given  by  the  court  to  the  admission  of  coun- 
sel (above  set  forth)  was  a  question  of  law 
for  the  court  to  decide,  and  the  charge  of  the 
court  did  not  oust  it  of  jurisdiction  to  pro- 
[140]ceed  in  the  trial  of  the  case.  *This  is  to  us 
so  plain  a  proposition  that  it  is  unnecea- 
8a]*y  to  enlarge  upon  it. 

Having  no  power  to  review  on  this  writ 
any  other  question  than  that  of  the  jurisdic- 
tion of  the  court  in  the  trial  and  sentence 
pronounced  upon  the  verdict  of  guilty,  and 
concluding  that  there  was  the  necessary 
jurisdiction  the  order  of  the  Circuit  Court 
refusing  the  writ  of  habew  corpus  is 
nffimied. 


OTIS  COMPANY,  Plff.  in  Err., 

V. 

LUDLOW  MANUFACTUiaNG  COMPANY 
and  Ludlow  Cordage  Company. 

(See  S.  C.  Reporter's  ed.  140-166.) 

1.  Constitutional  la^ir— dne  process  of 
law— flovraK«  of  npper  land*.— The  due 
process  of  law  guaranteed  by  U.  8.  Const, 
14th  Amend.,  is  not  denied  an  upper  riparian 
owner  by  the  provisions  of  Mass.  Pub.  Stat, 
chap.  190,  giving  mill  owners  the  right  to 
flowage  to  develop  water  power,  where  ade- 
quate compensation  is  secured  to  the  upper 
owner  for.  the  resulting  Injury  to  his  lands. 

2.  Constitntlonal  lai^--dne  process  of 
lai^— llow^aKe  of  upper  lands— com- 
pensation.—Ccnnpensatlon      to     an      upper 

riparian  proprietor  for  the  damages  sus- 
tained by  reason  of  the  erection  of  a  dam  by 
a  low^r  mill  owner,  under  the  authority  of 
Mass.  Pnb.  Stat.,  chap.  100,  must  be 
deemed  saflSclently  secured  to  satisfy  the  due 
process  of  law  clause  of  the  14th  Amend- 
ment to  the  Federal  Constitution  by  the  pro- 
yisions  of  that  statute  for  the  recovery  of 
the    damages    sustained    within    three    years 


by  the  person  whose  land  Is  "overflowed  or 
otherwise  injured*'  by  such  dam,  together 
with  an  annual  compensation  for  future 
damages,  or,  in  lieu  therof,  a  gross  sum, 
both  to  be  computed  by  the  Jury,  and  for  the 
bringing  of  a  new  complaint  if  diiaatitfao- 
tion  exists  over  the  amoont  of  such  annual 
compensation, — especially  since  the  state 
court  has  held  that  no.  easement  or  title  is 
gained  in  or  over  the  upper  lands,  and  has 
recognized  the  right  to  injunctive  relief 
if  otlier  ;%medles  prove  ineffectual. 

[No.  73.] 

Argued  March  1,  2,  1906,     Decided  March 

12,  1906. 

IN  ERROR  to  the  Superior  Court  of  the 
State  of  Massachusetts  for  the  County  of 
Suffolk,  in  that  state,  to  review  a  judgment 
entered  pursuant  to  an  order  of  the  Supreme 
Judicial  Court  of  that  state,  directing  the 
dismissal  of  a  bill  to  restrain  the  flooding  of 
the  land  of  an  upper  riparian  owner  as  the 
result  of  the  erection  of  a  dam  under  the  au- 
thority of  the  Massachusetts  mill  act.  Modi- 
fied by  directing  that  the  bill  be  dismissed 
without  prejudice,  or  retained  until  plain- 
tiff's rights  shall  be  determined  in  the  pro- 
ceedings for  damages  which  have  been  insti- 
tuted, and  (M  modified^  affirmed. 

See  same  case  below,  186  Mass.  89,  104 
Am.  St.  Rep.  663,  70  N.  E.  1009. 

The  facts  are  stated  in  the  opinion. 

Mr.  Boyd  B.  Jones  argued  the  cause, 
and,  with  Messrs.  Charles  L.  Chirdner  and 
John  J.  Winn,  filed  a  brief  for  plaintiff  in 
error : 

A  refusal  or  failure  to  consider  a  Federal 
question  is  equivalent  to  a  decision  against 
the  Federal  right  involved  theVein. 

Erie  R.  Co.  v.  Purdy,  185  U.  S.  148,  46 
L.  ed.  847,  22  Sup.  Ct.  Rep.  606;  Des  Moines 
Nav.  d  R.  Co.  V.  Iowa  Homestead  Co.  123 
U.  S.  552,  31  L.  ed.  202,  8  Sup.  Ct.  Hep.  217. 

If  it  appears  from  the  record,  by  clear  and 
necessary  intendment,  that  the  Federal  ques- 
tion must  have  been  directly  involved,  so 
that  the  state  court  could  not  have  given 
judgment  without  deciding  it,  that  will  be 
sufficient  to  give  jurisdiction. 

Powell  V.  Brunstsick  Countx^y  150  U.  8. 
433,  37  L.  ed.  1134,  14  Sup.  Ct.  Rep.  166. 

In  the  case  at  bar,  as  in  Kaukauna  Water 
Power  Co.  v.  Oreen  Bay  d  M.  CanaX  Co.  142 
U.  S.  254,  35  L.  ed.  1004,  12  Sup.  Ct.  Rep. 
173,  the  state  court  could  not  have  reached 
a  conclusion  adverse  to  the  plaintiff  in 
error  without  holding  either  that  the  rights 
taken  were  not  the  property  of  the  plaintiff, 


Note. — On  the  validity  of  Mtatutes  author- 
iaing  the  flotcage  of  lands — see  note  to  Turner 
V.  Nye.   14  L.R.A.  487. 

On  the  liahility  aritting  out  of  damming  hack 
the  water  of  a  stream — see  note  to  Avery  v. 
Vermont  Electric  Co.   59  L.R.A.   817. 

Aa  to  iohat  constitutes  due  f>rocess  of  loir 
606 


— see  notes  to  Kuntz  v.  Sumption,  2  L.R,A. 
B.'i."^ :  Re  Gannon.  5  L.R.A.  359 ;  Ulman  v. 
Baltimore,  11  L.R.A.  224;  Oilman  v.  Tucker, 
ir>  L.R.A.  304;  People  v.  O'Brien.  2  L.R.A. 
255 :  Pearson  v.  Yewdall,  24  L.  ed.  U.  S.  436 ; 
and  Wilson  v.  North  Carolina,  42  L.  ed.  U. 
S.  865. 
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or  that  it  was  not  entitled  to  compensation 
tberefor,  which  is  equivalent  to  saying  that 
it  had  not  been  deprived  of  its  property 
without  due  process  of  law. 

In  Massachusetts  a  river  above  the  ebb 
and  flow  of  the  tide  is  a  non-navigable  river, 
and  a  riparian  proprietor  thereon  owns  to 
the  thread  of  the  stream,  subject  to  the 
right  of  the  public  to  pass  in  boats  if  the 
river  be  in  fact  boatable,  and,  like  other 
property,  subject  to  a  conetitutional  exer- 
dse  of  the  police  powers  of  the  state. 

Ingraham  T.  Wilkinson,  4  Pick.  268,  IG 
Am.  Dec  342;  Com.  v.  Chapin,  5  Pick.  199, 
16  Am.  Dec.  386 ;  Rowe  v.  Oranite  Bridge 
Corp.  21  Pick.  $44;  Hopkins  Aoademy  v. 
Bidanson,  9  Cush.  544;  MoFarlin  v.  Essem 
Co.  10  CusL.  304;  Com,  v.  Vincent,  108  Mass. 
441. 

A  riparian  proprietor  on  a  non-navigable 
ftream  has  the  exclusive  private  right  to 
the  use  of  its  waters  as  they  flow  through 
his  land,  and  such  right  is  parcel  of  the 
land,  and  as  sacred  as  the  right  to  the  soil 
over  which  they  flow. 

Waluppa  Reservoir  Co,  v.  Fall  River,  147 
Mas*.  548,  1  L.RJV.  466,  18  N.  E.  465,  154 
Mass.  305,  13  L.R.A.  255,  28  N.  E.  257 ; 
fitch  V.  8L*v€ns,  4  Met.  426 ;  King  v.  King, 

1  Mass.  496;  Ingraham  v.  Wilkinson,  and 
Com.  V.  Chapin,  supra;  Bardwell  v.  Ames, 
22  Pick.  333 ;  Williams  v.  Nelson,  23  Pick. 
141,  34  Am.  Dec.  45;  Johnson  v.  Jordan, 
i  Met  234,  37  Am.  Dec.  85;  Pitts  T.  Lan- 
twter  UilU,  13  Met.  156 ;  Knight  v.  Wilder, 

2  Cush.  199,  48  Am.  Dec.  660;  Com,  v.  Alger, 
"  Cush.  53;  Bates  v.  Weymouth  Iron  Co,  8 
Cash.  648;  Elliot  v.  Fitchburg  R.  Co.  10 
Cush.  191,  57  Am.  Dec.  85;  McFarlin  v. 
i^Mftt  Co.  supra;  Hill  v.  Sayles,  12  Cush. 
454;  RusseU  v.  Russell,  15  Gray,  159; 
J^tellot  T.  Phelps,  4  Gray,  370 ;  Pratt  v. 
limon,  2  Allen,  275;  Merrifield  v.  Lom- 
^,  13  Allen,  16,  90  Am.  Dec.  172 ;  Drake 
y  Hamilton  Woolen  Co.  99  Mass.  574;  Com, 
T.  Vincent,  supra;  Merrifield  v.  Worcester, 
110  Mass.  216,  14  Am.  Rep.  592 ;  Lund  v. 
^f>c  Bedford,  121  Mass.  286;  Dwight 
frinting  Cq.  v.  Boston,  122  Mass.  583; 
^PP  V.  Berrick,  129  Mass.  292 ;  Whitney 
J.  H*«cler  Cotton  MilU,  151  Mass.  396,  7 
^'^  613,  24  N.  E.  774 ;  Washburn  d  M. 
Jff  Co.  T.  Worcester,  153  Mass.  494,  27 
J*-  E.  664;  Maynard  v.  Northampton,  157 
*^  218, 31  N.  E.  1062 ;  Fales  v.  Easthamp- 
^  162  Mass.  422,  38  N.  E.  1129;  Sprague 
»•  ^T,  185  Mass.  10,  69  N.  E.  344. 

Tbe  right  to  fish  in  a  non-navigable  stream 
o  the  exclusive  right  of  the  riparian  pro- 
Jnetor,  from  the  enjoyment  of  which  the 
P^J«  are  excluded,  and  for  an  infringe- 
'^^'^  of  which  the  owner-  can  maintain  a 
"^"wm-law  action  of  trespass. 

'«jytt*am  T.  Wilkinson,  Com,  v.  Chapin, 
^*  ^-  «.  U.  a.  i>00K  60. 


Com,  V.  Alger,  McFarlin  v.  Essew  Co,  and 
Russell  V.  Russell,  supra. 

A  riparian  owner  has  a  private  right  that 
the  waters  of  a  non-navigable  stream  shall 
not  be  polluted  by  others  so  as  to  interfere 
with  his  reasonable  use  of  the  same  for 
proper  purposes,  and  for  an  infringement  of 
that  right  he  has  a  remedy  at  law  and 
equity. 

Merrifield  v.  Lombard,  Merrifield  v.  Wor- 
cester, Dwight  Printing  Co.  v.  Boston,  Wash- 
b^m  d  M.  Mfg.  Co.  v.  Worcester,  and 
Sprague  v.  Dorr,  supra, 

A  riparian  proprietor  has  a  right  to  have 
the  waters  of  a  stream  flow  to  him  without 
an  unreasonable  diversion,  and  can  maintain 
an  action  of  tort  for  damages  occasioned  by 
a  violation  of  such  right,  or  a  bill  in  equity 
to  restrain  it. 

Newhall  v.  Ireson,  8  Cush.  595,  54  Am. 
Dec.  790;  Lund  v.  New  Bedford,  121  Mass. 
286;  Dwight  Printing  Co.  v.  Boston,  suj.ra; 
Wamesit  Power  Co.  v.  Allen,  120  Mass.  352; 
Warren  v.  Spencer  Water  Co.  143  Mass.  9, 
8  N.  E.  606 ;  Watuppa  Reservoir  Co.  v.  FaXl 
River,  154  Mass.  305,  13  L.R.A.  255,  28 
N.  E.  267;  Hollingsworth  d  V.  Co.  v.  Fox- 
borough  Water  Supply  District,  105  Mass. 
18C,  42  N.  E.  574;  Lexington  Print  Works 
V.  Canton,  171  Mass.  414,  50  N.  E.  931. 

A  riparian  proprietor  has  a  private  right 
to  use  the  natural  fall  of  the  stream  as 
it  passes  through  his  land  for  hydraulic 
purposes,  and  may  maintain  an  action  of 
tort  for  damages,  or  a  bill  in  equity  to  en- 
join the  continu{ince  of  the  obstruction  to 
the  flow,  or  may  enter  upon  the  premises  of 
the  wrongdoer  and  abate  the  nuisance. 

Williams  v.  Nelson,  23  Pick.  141,  34  Am. 
Dec.  45 ;  Hill  v.  Sayles,  12  Met.  142,  4  Cush. 
549,  12  Cush.  454;  Tourtellot  v.  Phelps,  and 
Pratt  V.  Lamson,  supra;  Smith  v.  Agawam 
Canal  Co.  2  Allen,  355;  Brightdh  v.  Wheel- 
er, 12  Allen,  89 ;  Drake  v.  Hamilton  Woolen 
Co.  and  Clapp  v.  Herrick,  supra;  Otis  Co. 
V.  Ludlow  Mfg.  Co.  186  Mass.  89,  104  Am. 
St.  Rep.  563,  70  N.  E.  1009;  Ludlow  Mfg. 
Co.  V.  Indian  Orchard  Co.  177  Mass.  61,  68 
N.  E.  181;  Fales  v.  Easthampton,  supra; 
M*Calmont  v.  Whitaker,  3  Rawle,  84,  23 
Am.  Dec.  102;  Lancey  v.  Clifford,  54  Me. 
487,  92  Am.  Dec.  561;  Davis  v.  Fuller,  12 
Vt.  178,  36  Am.  Dec.  334;  Parker  v.  Hotch- 
kiss,  26  Conn.  321;  Keeney  d  W,  Mfg,  Co. 
V.  Union  Mfg.  Co.  39  Conn.  576;  Heath  v. 
Williams,  25  Me.  209,  43  Am.  Dec.  266. 

The  difference  between  the  private  prop- 
erty right  of  the  riparian  proprietor  to  use 
the  natural  fall. of  the  stream  for  power, 
and  his  right  as  one  of  the  public  to  use 
the  stream  for  boating,  is  clearly  shown  in — 

Blood  v.  Nashua  d  L,  R,  Corp.  2  Gray, 
137,  61  Am.  Dec.  444.     See  also  Blackwell 
V.  Old  Colony  R,  Co,  122  Mass.  1. 
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A  difltinction  exists  between  the  common- 
law  rights  of  a  riparian  proprietor  and  his 
rights  under  the  mill  act. 

Oould  V.  Boston  Duck  Co,  13  Gray,  442; 
Smith  V.  Agaioam  Canal  Co,  2  Allen,  355; 
Fuller  V.   Chioopee  Mfg.  Co,  16  Gray,  43. 

While  a  riparian  owner  is  not  entitled  to 
compensation  for  damages  or  annoyance 
caused  by  the  exercise  of  the  sovereign  or 
police  powers  of  a  state  in  a  manner  which 
does  not  violate  the  owner's  private  rights 
{Barney  v.  Keokuk,  94  U.  S.  324,  24  L. 
ed.  224;  Northern  Transp.  Co.  v.  Chicago, 
99  U.  S.  636,  25  L.  ed.  336;  Eldridge  v. 
Tresevant,  160  U.  S.  452,  40  L.  ed.  490, 
16  Sup.  Ct.  Rep.  345;  Oihaon  v.  United 
States,  166  U.  S.  269,  41  L.  ed.  996,  17 
Sup.  Ct.  Rep.  578;  St.  Anthony  Falls  Water 
Power  Co.  v.  St.  Paul  Water  Comrs.  168 
U.  S.  349,  42  L.  ed.  497,  18  Sup.  Ct.  Rep. 
157;  Soranton  v.  Wheeler,  179  U.  S.  141, 
45  L.  ed.  126,  21  Sup.  Ct.  Rep.  48 ;  Bedford 
V.  United  States,  192  U.  S.  217,  48  L.  ed. 
414,  24  Sup.  Ct.  Rep.  238),  yet  such  owner 
cannot,  even  under  sucb  sovereign  or  police 
powers,  be  deprived  of  his  rights  without 
compensation.  (Yates  v.  Milwaukee,  10  Wall. 
497,  19  L.  ed.  984;  Pumpelly  v.  Oreen  Bay 
d  M,  Canal  Co,  13  Wall.  166,  20  L.  ed. 
567 ;  United  States  v.  Lynah,  188  U.  S.  445, 
47  L.  ed.  539,  23  Sup.  Ct.  Rep.  349). 

These  are  the  same  rules  this  court  ap- 
plies to  lands. 

Missouri  P.  R.  Co,  v.  Nebraska,  164  U.  S. 
403,  41  L.  ed.  489,  17  Sup.  Ct.  Rep.  130; 
Meyer  v.  Richmond,  172  \}.  S.  82,  43  L. 
ed.  374,  19  Sup.  Ct.  Rep.  106. 

The  capacity  of  imimproved  or  unoccupied 
property  for  improvement  for  agricultural, 
commercial,  or  hydraulic  purposes  is  prop- 
erty under  both  the  Federal  and  state  law. 

Kaukauna  Water  Power  Co.  v.  Oreen  Bay 
d  M.  Canal  Co.  142  U.  S.  264,  276,  36  L. 
ed.  1004,  1012,  12  Sup.  Ct.  Rep.  173;  Mis- 
sissippi d  R.  River  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  407,  25  L.  ed.  206,  208;  Chi- 
cago, B.  d  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  260,  41  L.  ed.  979,  993,  17  Sup.  Ct. 
Rep.  581 ;  Eaton  v.  Boston,  C.  d  M.  R.  Co, 
61  N.  H.  504,  12  Am.  Rep.  147 ;  Wynehamer 
V.  People,  13  N.  Y.  378;  Heard  v.  Middlesex 
Canal,  6  Met.  81 ;  Boston  d  R.  Mill  Corp. 
V.  Neuman,  12  Pick.  467,  23  Am.  Dec.  622 ; 
Maynard  v.  Northampton,  167  Mass.  218,  31 
N.  E.  1062 ;  Fales  v.  Easthampton,  162  Mass. 
422,  38  N.  E.  1129;  Baxter  v.  Rutland,  67 
Vt.  607,  32  Atl.  488. 

Whether  an  interference  with  property 
rights  is  a  taking  of  property  within  the 
due  process  of  law  clause  of  the  14th  Amend- 
ment is  a  Federal,  and  not  a  local,  question. 

Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  241,  41  L.  ed.  979,  986,  17  Sup. 
Ct  Rep.  681;   Missouri  P,  R.  Co.  y.  ^0- 
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hraska,  supra;  Smyth  v.  Ames,  169  U.  S, 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418. 

Flowing  the  land  of  another  under  the 
authority  of  a  mill  act  or  other  statute  so 
as  to  deprive  the  owner  of  riparian  rights, 
or  so  as  to  exclude  him  from  the  beneficial 
use  of  the  land  itself,  or  taking  the  right 
so  to  flow  by  such  authority,  is  a  taking  of 
property  within  the  due  process  of  law 
clause  of  the  14th  Amendment,  entitling  the 
owner  to  compensation. 

Pumpelly  v.  Oreen  Bay  d  M.  Canal  Co, 
supra;  Bead  v.  Amoskeag  Mfg.  Co.  113  U. 
S.  9,  26,  28  L.  ed.  889,  896,  6  Sup.  Ct 
Rep.  441 ;  United  States  v.  Lynah  and  Bos' 
ton  d  R.  Mill  Corp.  v.  Newman,  supra;  Sit^ 
nickson  v.  Johnson,  17  N.  J.  L.  129,  34t 
Am.  Dec.  184;  Eaton  v.  Boston,  C.  d  M. 
R.  Co.  supra;  Arimond  v.  Oreen  Bay  d  M, 
CanaX  Co.  31  Wis.  316;  Lee  v.  Pembroke 
Iron  Co.  57  Me.  481,  2  Am.  Rep.  59 ;  Ingram 
V.  Maine  Water  Co.  98  Me.  666,  57  Atl. 
893;  Manigault  v.  Springs,  190  U.  8.  473, 
ante,  274,  26  Sup.  Ct.  Rep.  127. 

An  owner  is  deprived  of  his  property  when 
he  is  deprived  of  the  right  to  use  and  en- 
joy it. 

Edwards  v.  Bruorton,  184  Mass.  629,  69 
N.  E.  32S;  Howe  v.  Weymouth,  148  Mass* 
605,  20  N.  E.  316;  Re  Wall  Street,  17  Barb. 
617 ;  Portland  v.  Lee  Sam,  7  Or.  397 ;  Dri- 
ver V.  Western  Union  R.  Co.  32  Wis.  669, 
14  Am.  Rep.  726;  Forever  v.  Soott,  136 
N.  Y.  677,  18  L.R.A.  643,  32  N.  E.  976; 
WhyU  T.  Kansas  City,  22  Mo.  App.  409; 
Isele  V.  Schwamh,  131  Mass.  337. 

A  right  taken  is  to  be  paid  for  without 
regard  to  the  time  when  or  the  extent 
to  which  the  taker  may  see  fit  to  exercise  it 

Newton  v.  Perry,  163  Mass.  319,  39  N. 
E.  1032;  Imhesoheid  v.  Old  Colony  R.  Co. 
171  Mass.  209,  60  N.  E.  609. 

The  Massachusetts  rule  that  the  right  to 
erect  and  maintain  a  dam  to  raise  water 
for  working  a  mill  does  not  give  to  the 
mill  owner  any  right  to  the  land  flowed, 
or  take  away  any  right  from  the  land- 
owner, because  the  latter  may  embank  his 
land,  and  thus  stop  any  flowage  of  it,  or, 
if  he  chooses,  he  may  collect  of  the  mill 
owner  damages  in  gross  or  annually  for  the 
flowage  {Turner  v.  Nye,  164  Mass.  679. 
14  L.R.A.  487,  28  N.  E.  1048;  LoweU  v. 
Boston,  111  Mass.  464,  16  Am.  Rep.  39; 
Williams  v.  Nelson,  23  Pick.  141,  34  Am. 
Dec.  45),  is  opposed  to  the  decisions  of  this 
court,  violates  the  14th  Amendment,  and 
is  generally  condemned. 

Lewis,  Em.  Dom.  S§  182,  183. 

It  overlooks  the  fact  that  the  embank* 
ment  by  the  landowner  to  prevent  the  flood* 
ing  by  the  mill  owner  produces,  at  the 
former's  expense,  the  identical  results  to 
be  avoided;  and  eminent  judges  of  the  su- 
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preme  court  of  Massachusetts  have  refused 
to  assent  to  it. 

Kenison  T.  Arlington,  144  Mass.  456,  11 
N.  E.  705;  Turner  v.  Nye,  supra;  laele  v. 
Arlington  Five  Cents  8av.  Bank,  13*5  Mass. 
142. 

The  mill  act  authorizes  depriving  a  per- 
soa  of  property  without  due  process  of  law 
within  the  meaning  of  the  14th  Amend- 
Boent,  because,  as  interpreted  by  the  state 
eourt,  it  authorises  the  taking  of  the  prop- 
erty of  another  without  notice  to  the  owner 
tbotwf,  by  acts  of  occupation,  like  the  mak- 
ing of  the  excavation  in  the  present  case, 
to  unintelligible  and  ambiguous  as  utterly 
to  fiil  to  indicate  how  much  of  the  prop- 
erty of  the  owner  was  or  is  to  be  taken, 
or  e?en  that  any  of  his  property  is  to  be 
injuriously  affected. 

National  Fibre  Board  Co,  v.  Lewiston  d 
i.  Electric  Light  Co.  »5  Me.  318,  49  Atl. 
1075;  Glover  v.  Boston,  14  Gray,  282;  Wil- 
ton V.  Lynn,  119  Mass.  174;  Wamesit  Power 
Co.  T.  Allen,  120  Mass.  352;  Kenison  v.  Ar- 
l\ngto%  supra;  Woodbury  v.  Marblehead 
Water  Co.  145  Mass.  509,  15  N.  E.  282; 
HoUingsujorth  d  V.  Co.  v.  Foxborough  Water 
Supply  District,  165  Mass.  186,  42  N.  E. 
574;  Hamor  v.  Bar  Harbor  Water  Co.  78 
Mc  127,  3  Atl.  40;  Warren  v.  Spencer  Water 
<"o.  143  Mass.  9,  8  N.  E.  606;  Gloucester 
Water  Supply  Co.  v.  Gloucester,  179  Mass. 
374,  60  N.  E.  977. 

Adequate  provision  for  making  just  com- 
pensatk>n  to  the  owner  of  property  taken 
'^  required  by  the  due  process  of  law  clause 
of  the  14th  Amendment. 

Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166 
r.  S.  226,  241,  41  L.  ed.  979,  986,  17  Sup. 
Ct.Rep.  581;  Williams  v.  Parker,  188  U.  S. 
491,  47  L.  ed.  659,  23  Sup.  Ct.  Rep.  440 ; 
Vt.  Hope  Cemetery  v.  Boston,  158  Mass. 
509,  35  Am.  St.  Rep.  515,  33  N.  E.  695. 

If  adequate  provision  for  payment  of  com- 
pensation be  made,  possession  of  property 
or  enjoyment  of  right  taken  may  be  had 
l«fbre  such  payment. 

Cherokee  Nation  v.  Southern  Kansas  R, 
Co.  135  U.  S.  641,  34  L.  ed.  295,  10  Sup. 
Ct.  Rep.  965;  Backus  v.  Fort  Street  Union 
^t  Co.  169  U.  S.  557,  42  L.  ed.  853,  18 
^  Ct  Rep.  445;  Sweet  v.  Rechel,  159 
^.  S.  380,  40  L.  ed.  188,  16  Sup.  Ct.  Rep. 
43;  Williams  v.  Parker,  supra. 

But  the  owner  is  entitled  to  reasonahle, 
^rtftin.  and  adequate  provisions  for  ob- 
toing  compensation  before  his  occupancy 
is  disturbed. 

Cherokee  Nation  v.  Southern  Kansas  R. 
^'  135  U.  S.  641,  659,  34  L.ed.  295,  303, 
10  Sup.  CL  Rep.  965. 

In  other  words,  the  due  process  of  law 
pf«*cribed  by  the  14th  Amendment  requires 
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compensation  to  be  made  or  secured  to  the 
owner. 

Norwood  V.  Baker,  172  U.  S.  269,  277,  43 
L.  ed.  443,  447,  19  Sup.  Ct.  Rep.  187. 

A  provision  that  compensation  shall  be 
paid  by  an  individual  or  business  corpora- 
tion, but  affording  merely  a  right  of  action 
to  obtain  it,  does  not  satisfy  the  constitu- 
tional requirement. 

Atty.  Gen.  v.  Old  Colony  R,  Co.  160  Mass. 
62,  22  L.RA.  112,  36  N.  E.  262;  Ash  v. 
Cummings,  50  N.  H.  691;  Steinhart  v.  Su- 
peHor  Coutt,  137  Cal.  575,  59  L.R.A.  404, 
92  Am.  St  Rep.  183,  70  Pac.  629;  Howe 
V.  Norman,  13  R.  I.  488;  Powers  v.  Bears, 
12  Wis.  2ia,  78  Am.  Dec.  733;  Lewis,  Em. 
Dom.  §§  467,  468. 

A  provision  that  compensation  shall  be 
paid  by  the  state,  county,  or  city  of  perma- 
nent solvency,  supported,  as  it  is,  by  public 
faith  and  credit,  and  not  liable  to  go  up 
and  down  like  that  of  an  individual,  is 
security  within  the  constitutional  require- 
ment. 

Williams  v.  Parker,  188  U.  S.  491,  604, 
47  L.  ed.  559,  663,  23  Sup.  Ct  Rep.  440 ; 
Smeaton  v.  Martin,  67  Wis.  364,  16  N.  W. 
403;  Great  Falls  Mfg.  Co.  v.  Garland,  26 
Fed.  521;  Cooley,  Const.  Lim.  7th  ed.  p.  816. 

It  is  not  sufficient  that  the  provisions 
for  compensation  are  such  that  it  will  prob- 
ably be  paid. 

Connecticut  River  R.  Co.  v.  Franklin 
County,  127  Mass.  60,  34  Am.  Rep.  338. 

The  compensation  must  be  either  ascer- 
tained and  paid  to  him  (the  owner)  before 
his  property  is  thus  appropriated,  or  an 
appropriate  remedy  must  be  provided  and 
upon  an  adequate  fund. 

Bloodgood  v.  Mohawk  d  H.  R.  R.  Co.  18 
Wend.  9,  31  Am.  Dec.  313 ;  Powers  v.  Bears, 
supra;  Lewis,  Em.  Dom.  §  459. 

The  intimations  of  this  court  are  fully  in 
accord  with  the  decisions  that  the  respon- 
sibility of  a  private  person  or  corporation  is 
not  an  adequate  fund. 

Williams  V.  Parker,  188  U.  S.  491,  47  L. 
ed.  659,  22  Sup.  Ct.  Rep.  440;  Sweet  v. 
Rechel,  159  U.  S.  380,  406,  40  L.  ed.  188, 
198,  16  Sup.  Ct  Rep.  43. 

The  Massachusetts  mill  act  violates  the 
14th  Amendment  because  it  denies  the  own- 
er of  vacant  land  any  compensation  what- 
ever for  the  loss — caused  by  flowing,  under 
the  authority  of  said  act — of  that  portion 
of  its  market  value  arising  from  its  adapt- 
ability for  mill  purposes. 

Fuller  V.  Chicopee  Mfg.  Co.  16  Gray,  43'; 
Mississippi  d  R.  River  Boom  Co.  v.  Patter- 
son, 98  U.  S.  403,  25  L.  ed.  206";  Fales  v. 
Easthampton,  162  Mass.  422,  38  N.  E.  1129; 
Watuppa  Reservoir  Co.  v.  Fall  River,  147 
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Mass.  548,  1  L.R.A.  466,  18  N.  E.  465,  154 
Mass.  305,  13  L.R.A.  255,  28  X.  E.  257. 

This  mill  act  is  also  unconstitutional  be- 
cause, under  its  provision,  one  riparian  own- 
er is  authorized,  by  an  act  of  occupation  of 
his  land,  thereby  to  acquire  the  right  to 
flow  the  land  of  an  upper  proprietor,  and, 
at  a  later  date,  to  abar.don  such  taking  with- 
out flowing  and  without  liability  to  the 
upper  proprietor  for  damages  resulting  from 
such  taking,  and  because  it  does  not  give 
the  owner  of  property  taken  a  right  to  com- 
pensation simultaneous  with  the  taking,  but 
makes  such  right  dependent  upon  the  future 
volition  of  the  taker. 

Thompson  v.  Moore,  2  Allen,  350;  Eames 
V.  yew  England  Worsted  Co,  11  Met.  570; 
Storm  V.  Manchaug  Co.  13  Allen,  10;  Palm- 
er Co.  V.  Ferrill,  17  Pick.  58;  Fuller  v.  Chic- 
opce  Mfg.  Co.  16  Gray,  46;  Re  Wall  Street, 
17  Barb.  617;  Portland  v.  Lee  Sam,  7  Or. 
397 ;  Forster  v.  Scott,  136  N.  Y.  577,  18  L. 
R.A.  543,  32  N.  E.  976;  Driver  v.  Western 
Union  R.  Co.  32  Wis.  569,  14  Am.  Rep.  726; 
Edwards  v.  Bruorton,  184  Mass.  529,  69  N. 
E.  328 ;  Whyte  v.  Kansas  City,  22  Mo.  App. 
409;  Isele  v.  Schwamb,  131  Mass.  337;  Im- 
hescheid  v.  Old  Colony  R,  Co,  171  Mass. 
209,  50  N.  E.  600. 

This  mill  act  also  violates  the  due  proc- 
ess of  law  clause  of  the  14th  Amendment 
because  it  authorizes  the  flowing  of  the  land 
of  another,  and  his  consequent  exclusion 
from  the  use  thereof  for  the  time  between 
the  flowing  and  the  filing  and  recording  f 
the  verdict,  usually  a  period  of  at  least  two 
years,  without  first  requiring  the  payment 
of,  or  any  security  by  attachment  or  other- 
wise for,  the  damages  caused  duriitg  that 
period. 

Wight  V.  Barnstable  Sav.  Bank,  123  Mass. 
183;  Hamilton  v.  Farrar,  131  Mass.  572; 
McNally  v.  Smith,  12  Allen,  455 ;  Fuller  v. 
Chicdpee  Mfg.  Co.  supra;  Ash  v.  Cummings, 
50   N.    H.   591. 

The  constitutional  validity  of  a  law  is 
to  be  tested,  not  by  what  has  been  done 
under  it,  but  by  what  may,  by  its  authority, 
be  done. 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Montana  Co.  v.  St.  Louis  Min.  d 
Mill  Co.  152  U.  S.  160,  170,  38  L.  ed.  398, 
400,  14  Sup.  Ct.  Rep.  506;  Dexter  v.  Boston, 
176  Mass.  247,  79  Am.  St.  Rep.  306,  57 
N.  E.  379;  White  v.  Oove,  183  Mass.  333, 
«7  N.  E.  359. 

The  mill  act  also  violates  the  due  process 
hi  law  clause  of  the  14th  Amendment  be- 
cause it  fails  to  require  the  payment  in 
idvance  of  damages  accruing  after  the  date 
of  such  verdict,  or  to  provide  any  certain 
Md  definite  fund  out  of  which  such  dam- 
ages shall  be  paid. 
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Hunt  ▼.  Whitney,  4  Met.  603;  Lelamd  ▼. 
Woorbury,  4  Cush.  245;  Dean  v.  Colt,  99 
Mass.  486. 

Cases  to  the  effect  that  an  interfereace 
with  the  rights  of  a  landowner  which  forcei 
him  either  to  have  his  lands  flowed  by  t 
lower  owner  or  to  incur  the  expense  ef 
building  an  embankment,  and  thereby  flov 
it  to  the  same  extent,  is  not  a  taking,  are 
opposed  to  the  decisions  of  this  court.  Emi- 
nent judges  of  the  supreme  court  of  Masat- 
chusetts  have  refused  to  subscribe  to  thii 
doctrine,  and  it  is  generally  condemned  by 
courts  of  other  jurisdictions  as  well  as  hj 
learned  authors. 

Turner  v.  Xye,  154  Mass.  579,  14  T^R.A. 
487,  28  N.  E.  1048;  Kenison  v.  Arlin^am, 
144  Mass.  456,  11  N.  E.  705;  Jsele  v.  Ar- 
lington Five  Cents  Sav.  Bank,  135  Mas*. 
142;  Isele  v.  Schujamb,  supra;  Chase  v. 
Sutton  Mfg.  Co.  4  Cush.  152;  Botton  4 
R.  Mill  Corp.  V.  Newman,  12  Pick-  467.  23 
Am.  Dec.  622;  Talbot  v.  Hudson,  16  Gray, 
417;  Avery  v.  Vermont  Electric  Co.  75  Vt 
235,  59  L.R.A.  817,  98  Am.  St  Rep.  SIS, 
54  Atl.  179;  Lewis,  Em.  Dom.  %   183. 

The  state,  in  the  exercise  of  the  poliet 
powers,  may  prohibit,  without  compensatioB 
to  the  owner,  any  use  of  property  injurioot 
to  the  health,  morals,  or  safety  of  the  coni- 
munity;  but  it  cannot,  even  in  such  cam, 
take  such  property  without  adequate  pro- 
vision for  compensation,  and  much  less  esa 
it,  without  compensation,  deprive  an  ovwr 
of  the  right  to  the  beneficial  enjoyment  at 
his  property  for  general  purposes,  in  order 
that  another  person  may  use  such  property 
for  a  single  purpose. 

Austin  V.  Tennessee,  179  U.  S.  343,  45  U 
ed.  224,  21  Sup.  Ct.  Rep.  132;  Com.  v.  Alprr, 
7  Cush.  53 ;  Su^et  v.  Rechel,  159  U.  S,  J**, 
40  L.  ed.  188,  16  Sup.  Ct.  Rep.  43;  Smfth 
V.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  1< 
Sup.  Ct.  Rep.  418;  MUler  v.  Bortom,  i:.2 
Mass.  644,  10  L.RJi.  116,  23  Am.  St.  R<-v 
850,  26  N.  E.  100;  Bent  v.  Emery,  173  Maia. 
495,  53  N.  E.  910;  Tates  v.  Miltenuket,  10 
Wall.  497,  19  L.  ed.  984;  Pumpelly  r.  Or^em 
Bay  d  M.  Canal  Co.  13  WaU.  166,  £0  U 
ed.  557;  Barney  v.  Keokuk,  04  U.  S.  334. 
24  L.  ed.  224. 

The  Massachusetts  mill  act  violatet  tW 
14th  Amendment  because  it  authorim  Xbm 
taking  of  private  property  for  private  pur- 
poses. 

Cole  y.  LaOrange,  113  U.  S.  1,  28  L.  ed. 
896,  5  Sup.  Ct.  Rep.  416;  Fallbrook  Irrif^ 
District  v.  Bradley,  164  U.  S.  112,  41  U 
ed.  369,  17  Sup.  Ct.  Rep.  56;  Missouri  ^. 
R.  Co.  V.  Nebraska,  164  U.  S.  403,  41  U 
ed.  489,  17  Sup.  Ct.  Rep.  130;  Cory  lOrery 
V.  Bliss,  151  Maaa.  364,  7  L.RJL  765,  tS 
N.  E.  902. 
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The  case  at  bar  is  readily  distinguishable 
from  the  irrigation  and  drainage  oases,  in 
vhich  one  of  many  owners  in  severalty  of 
A  large  tract  of  property  is  compelled  to 
pay  his  just  share  of  the  expense  of  im- 
proving the  entire  tract,  when  such  improve- 
ment would  otherwise  be  impracticable. 
Sueh  regulation  of  the  rights  of  ownership 
is  based  upon  considerations  of  public  wel- 
fare. 

Fallbrook  Irrig,  District  T.  Bradley, 
supra;  Wurts  v.  Hoagland,  114  U.  S.  606, 
29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086. 

It  is  likewise  distinguishable  from  those 
cases  in  which,  where  a  general  condition 
bas  made  it  almost  essential  to  the  growth 
of  a  state  that  landowners  should  have  the 
right  to  cross  the  lands  of  other  owners  to 
obtain  a  supply  of  water  necessary  to  the 
Qse  of  the  land,  a  statute  authorizing  them 
to  do  so  has  been  upheld. 

Clark  V.  yash,  198  U.  S.  361,  49  L.  ed. 
1085,  25  Sup.  Ct.  Rep.  676. 

In  Head  v.  Amoskeag  Mfg.  Co.  113  U.  S. 
9,  28  L.  ed.  889,  5  Sup.  Ct.  Rep.  441,  this 
court  sustained  a  mill  act  which,  as  is  most 
fully  set  forth  in  Ash  v.  Cumminga,  50  N. 
H.  591,  required  an  adjudication  of  public 
utility,  prepayment  of  damages  or  security 
for  snch  payment,  and  which  prohibited  the 
erection  of  a  dam  affecting  any  mill  on  the 
same  stream.  The  language  of  this  court 
ii  the  opinion  is  significant:  "Tne  statute 
does  not  authorize  new  mills  to  be  erected 
to  the  detriment  of  existing  mills  and  mill 
priTileges.  And  by  providing  for  an  as- 
sessment of  full  compensation  to  the  owners 
of  lands  flowed,  it  avoids  the  difficulty  which 
arose  in  the  case  of  Pumpelly  v.  Oreen  Ba>y 
i  M.  Canal  Co.  supra." 

A  statute  which  deprives  a  mill  owner  of 
iht  rig^t  to  develop  a  natural  water  power 
OD  his  land  does  affect  his  mill. 

Biting  Woolen  Co.  v.  Williams,  36  Conn. 
SIO;  Occutn  Co.  v.  A.  d  W.  Sprague  Mfg. 
Co.  35  Conn.  496. 

In  considering  the  constitutionality  of  the 
Massachusetts  mill  act,  present  conditions 
ffiay  well  be  held  to  render  a  statute  uncon- 
stitutional which,  many  years  before,  under 
entirely  different  conditions,  might  have 
been  held  to  be  constitutional;  just  as  the 
conditions  in  one  state  may  support  a  stat- 
ute which,  in  a  different  state,  under  differ- 
ent conditions,  would  clearly  be  invalid. 

StoweU  V.  Flagg,  11  Mass.  364. 

The  following  cases  are  opposed  to  the 
Tiew  that  flowing,  under  such  a  mill  act  as 
the  one  in  question,  can  be  upheld  as  a 
takiag  for  a  public  use  or  for  the  public 
welfare: 

Ryerson  t.  Brown,  36  Mich.  333,  24  Am. 
Rep.  564 :  Berrien  Springs  Water  Power  Co. 
▼.  Berrien  Circuit  Judge,  133  Mich'.  48.  103 
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Am.  St.  Rep.  438,  94  N.  W.  379;  Tyler  v. 
Beacher,  44  Vt  648,  8  Am.  Rep.  398 ;  Avery 
V.  Vermont  Electric  Co.  75  Vt.  235,  59  L.R. 
A.  817,  98  Am.  St  Rep.  818,  54  Atl.  179; 
Oaylord  v.  Sanitary  District,  204  111.  576, 
63  L.R.A.  682,  98  Am.  St.  Rep.  235,  68  N. 
E.  522;  Sadler  v.  Langham,  34  Ala.  311; 
McCulley  v.  Cunningham,  96  Ala.  683,  11 
So.  694;  Loughbridge  v.  Harris,  42  Ga.  501 ; 
Crenshaw  Y,  State  River  Co.  6  Rand.  (Va.) 
246. 

The  following  cases  contain  an  intimation 
that,  if  it  were  a  new  question,  mill  acts 
would  be  held  to  be  unconstitutional: 

Jordan  v.  Woodioard,  40  Me.  317;  Fleming 
V.  Hull,  73  Iowa,  698,  36  N.  W.  673 ;  Hard- 
ing V.  Funk,  8  Kan.  316;  Miller  v.  Troost, 
14  Minn.  365,  Gil.  282;  Fisher  v.  Horicon 
Iron  d  Mfg.  Co.  10  Wis.  361;  Atty.  Gen. 
V.''  Eau  Claire,  37  Wis.  400;  Murdock  v. 
Stickney,  8  Cush.  113. 

By  the  14th  Amendment  the  validity  of 
the  constitutions  and  statutes  of  the  states 
then  or  thereafter  existing  were  made  sub- 
ject to  the  test  of  the  due  process  of  law 
clause  of  the  14th  Amendment,  as  inter- 
preted by  the  Supreme  Court  of  the  United 
States. 

"Seal  V.  Delaware,  103  U.  S.  370,  26  L. 
ed.  567;  Kaukauna  Water  Power  Co.  v. 
Green  Bay  d  M.  Canal  Co.  142  U.  S.  254, 
36  L.  ed.  1004,  12  Sup.  Ct.  Rep.  173;  Chi- 
cago, B.  d  Q.  R.  Co.  Y.  Chicago,  166  U.  S. 
226,  239,  41  L.  ed.  979,  986,  17  Sup.  Ct. 
Rep.  681;  Wood  v.  Fitzgerald,  3  Or.  568; 
Portland  y.  Bangor,  65  Me.  120,  20  Am.  Rep. 
681. 

While  peculiar  local  conditions  may  exist 
in  one  state  which  give  a  public  character  to 
a  use  by  one  person  of  the  land  of  another, 
and  justify  a  statute  in  that  state  which 
would  be  clearly  unconstitutional  if  enacted 
under  dissimilar  conditions  {Clark  v.  Nash 
and  Wurts  v.  Hoagland,  supra),  yet  the 
14th  Amendment  protects  the  property 
rights  of  the  citizens  of  the  United  States 
in  every  state  by  prohibiting  the  taking  of 
the  same  for  private  purposes,  and  by  re- 
quiring an  adequate  provision  for  the  pay- 
ment of  full  compensation  to  owners  de- 
prived of  property  rights  either  by  the  exer- 
cise  of  the  right  of  eminent  domain  or  of 
the  police  powers.  This  court,  therefore, 
in  dealing  with  the  case  at  bar,  is  unaffect- 
ed by  considerations  of  contemporaneous  con- 
struction and  acquiescence  which  have  led 
different  state  courts  to  diverse  conclusions^ 

Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  supra. 

A  mill  act  authorizing  an  interference 
with  private  property  rights  by  flowing  with- 
out prepayment  of  compensation,  or  security 
for  such  payment,  cannot,  in  the  Federal 
sense,  be  a  violation  of  the  14th  Amend- 
ment if  enacted   in  New  Hampshire,   and 

701 


Slx'Beice  Ooubt  of  thx  United  States. 


cannot  be  in  accord  with  that  Amendment  if 
enacted  in  Massachusetts. 

Ash  V.  Cummings,  50  N.  H.  591;  Otis 
Co,  V.  LudUno  Mfg,  Co,  186  Mass.  89,  104 
Am.  St.  Rep.  563,  70  N.  E.  1009. 

Neither  can  a  mill  act  enacted  in  Michi- 
gan be  a  violation  of  the  14th  amendment 
because  of  recent  enactment,  and  a  compli- 
ance with  it  in  Massachusetts  because  of 
ancient  origin. 

Ryerson  v.  Broum,  Berrien  Springs  Water 
Power  Co,  v.  Berrien  Circuit  Judge,  Otis 
Co.  V.  Ludlow  Mfg,  Co,  and  Murdoch  v. 
Btickney,  supra. 

Nor  can  a  Massachusetts  statute  be  held 
constitutional  in  spite  of  the  ambiguity  in 
the  act  of  taking,  and  a  Maine  act  unconr 
stitutional  by  reason  of  the  same  ambiguity. 

Otis  Co.  v.  Ludlow  Mfg,  Co,  supra;  Hamor 
T.  Bar  Harbor  Water  Co.  78  Me.  127,  3  AtL 
40. 

Neither,  under  the  14th  Amendment,  can 
a  given  use  under  similar  conditions  be  up- 
held as  a  public  one,  for  the  public  wel- 
fare, in  Massachusetts,  and  as  a  strictly  pri- 
vate one  in  Vermont. 

Otis  Co.  V.  Ludlow  Mfg,  Co,  and  Avery 
V.  Vermont  Electric  Co.  supra, 

A  decision  that  the  mill  act  in  question 
is  unconstitutional  will  not  seriously  affect 
vested  interests. 

Title  to  the  water  powers  has  been  fixed 
by  purchase,  user,  and  acceptance  of  dam- 


Lewis,  Em.  Dom.  f  181. 

Messrs.  James  B.  Carroll  and  Wlllimm 
H.  Brooks  argued  the  cause,  and,  with 
if  r.  Walter  8.  Robinson,  filed'  a  brief  for  de- 
f aidants  in  error: 

When  the  parties  have  been  heard  in  the 
regular  course  of  judicial  proceedings,  an 
erroneous  decision  of  a  state  court  does  not 
deprive  the  unsuccessful  party  of  his  prop- 
erty without  due  process  of  law,  within  the 
14th  Amendment  of  the  Constitution  of  the 
United  SUtes. 

Walker  v.  Sauvinet,  92  U.  S.  90,  23  L. 

ed.  678. 

The  plaintiff  below  had  the  benefit  of  a 
full  and  fair  trial  in  the  several  courts  of 
its  own  state,  whose  jurisdiction  was  in- 
voked by  itself.  In  those  courts  its  rights 
were  measured,  not  by  laws  made  to  affect 
it  individually,  but  by  general  provisions 
of  law,  applicable  to  all  those  in  like  con- 
dition. 

Marohant  v.  Pennsylvania  R.  Co.  153  U. 
S.  3S0,  38  L.  ed.  751,  14  Sup.  Ct.  Rep.  894. 

If  the  statute  under  which  the  rights  of 
the  water  owners  are  governed  provides  a 
tribunal  for  the  hearing  of  all  questions  in- 
volved, and  provides  for  the  assessment  of 
damages,  then  there  is  due  process  of  law, 
as  required  by  the  14th  Amendment  of  the 
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Constitution  of  the  United  States.  And  Xht 
regulation  of  the  re^>ective  rights  of  Uv 
mill  owners  under  that  statute  is  a  locai 
question. 

CastUlo  V.  McConnico,  168  U.  S.  674,  4i 
L.  ed.  622,  18  Sup.  Ct  Rep.  229. 

The  plaintiff  elected  to  proceed  undo'  Um 
statute,  and,  by  so  doing,  waived  its  ri^ 
to  contest  the  constitutionality  of  the  Iss 
whose  aid  it  invoked.  By  proceeding  xada 
the  particular  statute,  it  acquiesced  in  iti 
validity. 

Hale  V.  Lewis,  181  U.  S.  473,  45  L.  cd 
959,  21  Sup.  Ct  Rep.  677;  Eleetrie  Co.  v. 
Dow,  166  U.  S.  489,  41  L.  ed.  1068,  17  Sop. 
Ct.  Rep.  645;  Eustis  v.  BoUes,  150  U.  a 
361,  37  L.  ed.  1111,  14  Sup.  Ct  Rep.  131; 
Pitkin  V.  Springfield,  112  Mass.  509;  BoUr 
V.  Braman,  6  HUl,  47,  40  Am.  Dec  387; 
Dewhurst  v.  Allegheny,  96  Pa.  437. 

A  party  who  seeks  in  the  state  eoort  to 
litigate  rights,  and  is  given  an  opportoaity 
to  do  80,  cannot  raise  a  Federal  qnestioa 
simply  because  he  is  unsuccessful. 
•  Remington  Peeper  Co.  v.  WaUon,  173  U* 
S.  443,  43  L.  ed.  762,  19  Sup.  Ct  Rep.  456; 
Cooley,  Const  Lim.  6t]|  ed.  p.  214;  Bigelow. 
Estoppel,  p.  680. 

The  plaintiff,  by  its  pleadings,  took  tuo 
inconsistent  positions  before  the  courts  of 
Massachusetts,  —one,  that  the  courts  of  tbst 
state  should  take  jurisdiction  over  tlie  actke 
for  the  purpose  of  construing  certain  tee- 
tions  of  the  statute,  and  the  other,  thftt 
the  state  courts  were  without  jurisdictioa 
under  the  statute,  unless  they  eonstnied 
these  sections  in  a  certain  way.  And  tht 
plaintiff  thereby  is  precluded  from  raisiif 
the  question  of  the  violation  of  the  Federal 
Constitution. 

Amy  V.  Manning,  144  Mass.  153,  10  N.  E 
737;  Washburn  v.  Qreat  Western  Jms.  Cs 
114  Mass.  175. 

A  plaintiff  in  a  bill  in  equity  cannot  re« 
his  claim  to  relief  on  inecmsistent  titk* 
He  cannot  at  the  same  time  claim  rsUa 
upon  the  assumption  that  a  certain  law  t« 
both  valid  and  invalid.  The  position  ol  tk 
plaintiff  in  this  case  is  analogous  to  tW 
position  of  a  plaintiff  who,  in  the  same  bill 
in  equity,  asserts  a  will  to  be  valid,  is 
order  to  daim  a  benefit  thereonder,  or  in- 
valid, in  order  that  he  may  be  also  besr 
fited. 

WHght  y.  Wilkin,  4  De  Q.  &  J.  141. 

If,  in  the  opinion  of  the  Supreme  i^oitrU 
the  state  court  could  have  rendered  jBd|^ 
ment  upon  grounds  not  involving  a  Federal 
question,  then  the  Supreme  Court  will  w< 
take  jurisdiction. 

Klinger  v.  MissouH,  13  Wall.  257.  SO  L 
ed.  635;  Jenkins  v.  Loewenihal,  110  V.  !^. 
222,  26  L.  ed.  129,  3  Sup.  Ct  Rep.  63<<: 
Chouteau  v.  Gibson,  111  U.  S.  200.  S«  U 
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«d.  400,  4  Sap.  Ct.  Rep.  340;  DeSaussure  7. 
G<M/Ian2,  127  U.  S.  216,  32  L.  ed.  125,  8 
Sup.  Ct.  Rep.  1053;  Hammond  v.  Johnston, 
142  U.  S.  73,  35  L.  ed.  941,  12  Sup.  Ct.  Rep. 
141. 

Xo  Federal  question  was  raised  by  the 
plaintiff's  suggestion  that  a  construction 
ooptrary  to  that  claimed  by  it  would  be  un- 
constitutlonaL 

Giles  V.  Teasley,  193  U.  S.  146,  48  L.  ed. 
655,  24  Sup.  Ct.  Rep.  359;  Pieroe  T.  Somer- 
set R,  Co.  171  U.  S.  641,  43  L.  ed.  316,  19 
Sup.  Ct  Rep.  64;  O'Neil  v.  Vermont,  144 
U.  S.  323,  36  L.  ed.  450,  12  Sup.  Ct.  Rep. 
693;  Rutland  B,  Co,  v.  Central  Vermont  R. 
Co.  159  U.  S.  630,  40  L.  ed.  284,  16  Sup. 
Ct  Rep.  113;  Beaupre  v.  Tfoyes,  138  U.  S. 
397,  34  L.  ed.  991,  11  Sup.  Ct  Rep.  206; 
Hale  V.  LewiSj  supra;  Tennessee  v.  Union 
d  Planters'  Bank,  152  U.  S.  454,  38  L.  ed. 
511,  14  Sup.  Ct  Rep.  654;  Johnson  v.  Risk, 
137  U.  S.  300,  34  L.  ed.  683,  11  Sup.  Ct 
Bep.  Ill;  Klinger  v.  Missouri  and  Eustis 
T.  Bolles,  supra;  Cook  County  v.  Calumet  d 
C,  Canal  d  Dock  Co.  138  U.  S.  635,  34  L. 
ed.  1110,  11  Sup.  Ct.  Rep.  435;  Sawyer  v. 
Concordia,  4  Woods,  273,  12  Fed.  754; 
Pacific  Gas  Improv.  Co.  w.  Ellert,  64  Fed. 
421;  Harrison  v.  Morton,  171  U.  S.  38,  43 
L  ed.  63,  18  Sup.  Ct.  Rep.  742.  • 

Jurisdiction  is  not  conferred  upon  the 
Federal  oourts  by  a  statement  that  plaintiff 
intends  to  rely  upon  a  statute  of  the  state, 
and  that  the  statute,  construed  in  a  certain 
way,  violates  the  Federal  Constitution. 

Boston  d  M.  ConsoU  Copper  d  S.  Min.  Co. 
T.  Montana  Ore  Purchasing  Co.  188  U.  S. 
632,  639,  47  L.  ed.  626,  632,  23  Sup.  Ct.  Rep. 
434;  Tennessee  v.  Union  d  Planters'  Bank, 
tupra;  Arkansas  v.  Kansas  d  T.  Coal  Co.  183 
U.  S.  185,  46  L.  ed.  144,  22  Sup.  Ct.  Rep. 
47;  Mutual  L.  Ins.  Co.  v.  MoOraw,  188  U. 
&  291,  310,  47  L.  ed.  4!80,  485,  63  L.R.A. 
33,  23  Sup.  Ct  Rep.  375. 

And  if  we  assume  that  the  supreme  judi- 
cial court  of  Massachusetts  passed  upon  the 
Federal  question  and  decided  it  adversely 
to  the  plaintiff,  this  does  not  change  the 
role,  if  the  Federal  question  was  unneces- 
sary for  the  decision. 

Harrison  v.  Morton,  supra;  Eustis  v. 
BoOes,  150  U.  S.  361,  37  L.  ed.  1111,  14 
Sup.  Ct  Rep.  131 ;  Northern  P.  R.  Co.  v. 
Ellis,  144  U.  S.  458,  36  L.  ed.  504,  12  Sup. 
(X  Bep.  724;  Rector  v.  Ashley,  6  Wall.  142, 
18  L.  ed.  733;  Walter  A.  Wood  Mowing  d 
Reaping  Mach.  Co.  v.  Skinner,  139  U.  S. 
293,  85  L.  ed.  193,  11  Sup.  Ct  Rep.  628; 
Kennehec  d  P.  R^  Co.  v.  Portland  d  K. 
R.  Co,  14  Wall.  23,  20  L.  ed.  850;  California 
PiHcder  Works  v.  Davis,  151  U.  S.  389,  38 
L.  ed.  206,  14  Sup.  Ct.  Rep.  350;  Gibson 
▼.  Chouteau,  8  Wall.  314,  19  L.  ed.  317; 
Missouri  P.  R,  Co.  Y.  Fitzgerald,  160  U.  8. 
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556,  40  L.  ed.  5^,  16  Sup.  Ct.  Bep.  389; 
Seneca  Nation  of  Indians  ▼.  Christy,  162 
U.  S.  283,  40  L.  ed.  970,  16  Sup.  Ct.  Rep. 
828. 

The  court  did  not  pass  upon  any  Federal 
question.  The  only  question  of  this  kind 
which  the  court  even  mentioned  was  the 
question  of  damages,  and  this  question  did 
not  arise  in  the  present  case,  and  the  court 
so  stated  in  its  opinion. 
•  The  court  was  considering  the  question 
of  the  supposed  conflict  of  the  statute  with 
the  Massachusetts  Constitution,  and  made 
no  reference  to  any  conflict  between  the 
statute  and  the  Constitution  of  the  United 
States. 

Miller  v.  Cornwall  R.  Co.  168  U.  8.  131, 
42  L.  ed.  409,  18  Sup.  Ct  Rep.  34;  Kipley 
V.  Illinois,  170  U.  S.   182,  42  L.  ed.  998, 

18  Sup.  Ct.  Rep.  550. 

The  plaintiff  raised  merely  a  moot  ques- 
tion. 

Castillo  V.  MoContUoo,  168  U.  S.  674,  42 
L.  ed.  622,  18  Sup.  Ct  Rep.  229;  Kimhall 
V.  Kimhall,  174  U.  S.  168,  43  L.  ed.  932, 

19  Sup.  Ct.  Rep.  639. 

The  validity  of  the  mill  acts  has  been  as- 
sumed by  the  highest  court  of  the  state 
for  more  than  one  hundred  years  without 
dispute. 

Wolcott  Woolen  Mfg.  Co.  v.  Upham,  5 
Pick.  292 ;  Bigelow  v.  Newell,  10  Pick.  348 ; 
Palmer  Co.  v.  Ferrill,  17  Pick.  58;  Baird 
v.  Wells,  22  Pick.  312;  Storm  v.  Manchaug 
Co.  13  Allen,  10 ;  Fiske  v.  Framingham  Mfg. 
Co.  12  Pick.  68;  Fitch  v.  Stevens,  4  Met 
426 ;  Brigham  v.  Wheeler,  12  Allen,  89 ;  Low- 
ell V.  Boston,  111  Mass.  454,  15  Am.  Rep. 
39 ;  Washburn,  Easements  &  Servitudes,  4th 
ed.  336;  Gary  v.  Daniels,  8  Met  466,  41  Am. 
Dec.  532;  Gould  v.  Boston  Duck  Co.  13  Gray, 
442. 

In  cases  where  the  question  has  been  di- 
rectly raised,  the  validity  of  the  statutes 
known  as  the  "mill  acts"  has  been  by  the 
same  court  sustained  and  they  have  been 
declared  constitutional. 

Murdock  v.  Stickney,  8  Cush.  113;  Hazen 
V.  Essex  Co,  12  Cush.  475 ;  Lowell  ▼.  Boston, 
supra;  Turner  v.  Nye,  1«54  Mass.  579,  14 
L.R.A.  487,  28  N.  E.  1048;  Gtis  Co.  v.  Lud- 
low Mfg.  Co.  186  Mass.  89,  104  Am.  St 
Rep.  563,  70  N.  E.   1009. 

This  being  the  construction  of  these  stat- 
utes by  the  highest  court  of  the  state,  such 
construction  is  conclusive  on  the  Federal 
Supreme  Court  on  a  writ  of  error  to  the 
state  court. 

Fallbrook  Irrig.  District  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct  Rep. 
56;  Noble  v.  Mitchell,  164  U.  S.  367,  41 
L.  ed.  472,  17  Sup.  Ct  Rep.  110;  Carstairs 
V.  Cochran,  193  U.  S.  11,  48  L.  ed.  696,  24 
Sup.  Ct  Rep.  318;  Walker  y.  Sauvinet,  92 
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U.  S.  90,  2S  L.  ed.  678;  Merchants  d  M. 
Vat.  Bank  v.  Pennsylvania,  .({7  U.  S.  461, 
42  L.  ed.  236,  17  Sup.  Ct.  Rep.  829;  Has- 
mussen  v.  /do^,  181  U.  S.  198,  200,  45 
L.  ed.  820,  821.  21  Sup.  Ct.  Rep.  594; 
Morley  v.  Lake  Shore  d  if.  8,  R.  Co.  146 
U.  S.  162, 36  L.  ed.    925, 13  Sup.  Ct.  Rep.  54. 

The  enactment  by  the  legislature  of  Mas- 
sachusetts of  Public  Statutes,  chapter  190, 
was  a  legitimate  exercise  of  its  authority 
within  the  scope  of  its  power  to  provide  f6r 
the  welfare  and  prosperity  of  the  people 
of  the  state. 

Head  v.  Amoskeag  Mfg.  Co.  113  U.  S. 
9,  26,  28  L.  ed.  889,  895,  5  Sup.  Ct.  Rep. 
441;  Fallbrook  Irrig,  District  v.  Bradley, 
supra;  Wuris  v.  Hoagland,  114  U.  S.  606, 
29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086 ;  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6 
Sup.  Ct.  Rep.  357;  Manigault  v.  Springs, 
199  U.  S.  473,  ante,  274,  26  Sup.  Ct.  Rep. 
127. 

No  title  to  the  land  flowed  is  acquired  by 
a  lower  proprietor  under  this  mill  act,  and 
no  land  is  taken  thereoy. 

Williams  v.  Nelson,  23  Pick.  141,  34 
Am.  Dec.  46;  Murdock  v.  Stickney,  Storm 
V.  Manchaug  Co.,  Manigault  v.  Springs, 
Wurts  V.  Hoagland,  and  Barbier  v.  Con- 
nolly, supra;  Paine  v.  Woods,  108  Mass. 
160;  Lowell  v.  Boston,  supra;  Isele  v.  Ar- 
Ungton  Five  Cents  Sav.  Bank,  135  Mass. 
142;  Kenison  y.  Arlington,  144  Mass.  4519, 
11  N.  E.  705;  Turner  v.  Tfye  and  Hazen  v. 
Essex  Co.  supra;  Head  v.  Amoskeag  Mfg, 
Co.  113  U.  S.  9,  28  L.  ed.  889,  5  Sup.  Ct 
Rep.  441;  Otis  Co.  v.  Ludlow  Mfg.  Co. 
supra. 

The  plaintiff  was  entitled  to  no  notice  of 
the  acts  of  the  defendant  which  it  did  not 
receive. 

Holt  ▼.  Somerville,  127  Mass.  408 ;  Oately 
V.  Old  Colony  R.  Co.  171  Mass.  494,  51  N. 
E.  5;  Appleton  v.  Newton,  178  Mass.  277, 
59  N.  E.  648;  Lancy  y.  Boston,  185  Mass. 
219,  70  N.  E.  88;  Spencer  y.  Merchant,  125 
U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 
921 ;  Chicago,  B.  d  Q.  R.  Co.  v.  Nebr<iska,  170 
U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct  Rep. 
613 ;  Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v.  Kdn- 
fuclcy,  115  U.  S.  a21,  29  L.  ed.  414,  6  Sup. 
Ct.  Rep.  67;  Bailey  v.  Miltenberger,  31  Pa. 
37;  Head  y.  Amoskeag  Mfg.  Co.  supra; 
Tyler  v.  Registration  Ct.  Judges,  179  U.  8. 
405,  45  L.  ed.  252,  21  Sup.  Ct.  Rep.  206; 
Reetsi  y.  Michigan,  188  U.  S.  506,  47  L.  ed. 
663,  23  Sup.  Ct.  Rep.  390;  Detroit,  Ft.  W. 
d  B.  I.  R.  Co.  v.  Osbom,  189  U.  S.  383, 
47  L.  ed.  860,  23  Sup.  Ct.  Rep.  640;  Allen 
r.  CharJestown,  111  Mass.  123. 

Notice  is  a  local  question. 

Castillo  y.  McConnico,  168  U.  8.  674,  42 
L.  ed.  622,  18  Sup.  Ct.  Rep.  229. 

This  <<miU  act"  aceorda  to  this  plaintiff 
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in    error    conatitutional    oompensatioii   lor 
damages  sustained  by  it 

Otis  Co.  V.  Ludlow  Mfg.  Co.  186  Man. 
89,  1(H  Am.  St  Rep.  563,  70  N.  E.  1009; 
Head  y.  Amoskeag  Mfg.  Co.  supra;  Mani- 
gault y.  Springs,  199  U.  8.  473,  ante,  274, 
26  Sup.  Ct  Rep.  127 ;  Morley  y.  Lake  Shore 
d  M.  S.  R.  Co.  146  U.  S.  162,  36  L.  ed.  «5, 
13  Sup.  Ct.  Rep.  64. 

Plaintiff  has  had  the  process  of  law  dm 
according  to  the  law  of  the  land,  and  there- 
fore  "due  process  of  law." 

Marchant  v.  Pennsylvania  R.  Co.  153  U.  Sl 
380,  355,  38  L.  ed.  751,  755,  14  Sup.  a.  R«p. 
894 ;  Davidson  V.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  616;  Fallbrook  Irrig.  District  ▼. 
Bradley,  164  U.  S.  112,  157,  158,  41  L,  ed. 
309,  388,  17  Suj).  Ct.  Rep.  56;  Walker  r. 
Sauvinet,  92  U.  S.  90,  23  L.  ed.  678;  lem- 
nard  v.  Louisiana,  92  U.  S.  480,  23  L.  ed. 
478. 

A  decision  that,  as  between  riparian  pro- 
prietors, priority  of  occupation  gives  tiit 
better  right,  is  not  contrary  to  the  14U 
Amendment  of  the  Constitution  of  the 
United  States. 

Bigelow  v.  Newell,  10  Pick.  348;  Wash- 
burn, Easements  &  Servitudes,  4th  ed.  ebip. 
3,  f  6,  f  19;  Storm  v.  Manchaug  Co.  13 
Allen,*  10;  Dean  v.  Colt,  99  Mass.  486:  MiUer 
V.  Troost,  14  Minn.  366,  Gil.  282 ;  Kelly  v. 
Natoma  Water  Co.  6  Cal.  105;  KimheU 
V.  Oearhart,  12  Cal.  27;  Parke  v.  KU 
ham,  8  Cal.  77,  68  Am.  Dec.  310;  Ortmnm 
V.  Dixon,  13  Cal.  33;  Ophir  Silver  MiMTCc. 
V.  Carpenter,  4  Nev.  634,  97  Am.  Dec  550; 
Irwin  y.  Strait,  18  Nev.  436,  4  Pac  121S; 
New  England  Hospital  y.  Boston,  113 
518;  Trinity  Church  v.  Boston,  118 
1C4;  Otis  Co.  v.  Ludlow  Mfg.  Co.  supra. 

No  real  estate  vests  in  the  lower  proprietor 
at  any  time,  but,  from  the  time  of  flowiaf . 
there  is  simply  an  interference  with  the 
upper  proprietor's  use  thereof. 

Manigault  v.  Springs,  199  U.  8.  473,  mte, 
274,  26  Sup.  Ct  Rep.  127. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  oomt: 

This  is  a  bill  in  equity  to  restrain  the  de- 
fendants in  error  from  flooding  the  plaia- 
tifi^s  land  by  means  of  a  dam  erected  imder 
the  Massachusetts  mill  act  lite  injnnetioB 
is  asked  on  alternative  grounds,— either  thai 
the  mill  act  does  not  authoriae  the  dam,  or 
that,  if  it  does,  then  it  is  contrary  to  the 
14th  Amendment  of  the  Constitution  of  the 
United  States.  The  ease  waa  tried  in  the 
superior  court  and  reported  to  the  suprent 
judicial  court,  which  held  that  the  statntr 
authorized  the  dam  and  was  yalid,  and  o^ 
dered  the  bill  be  dismissed.  186  Mass.  99, 
104  Am.  8t  Rep.  663,  70  K.  E.  1009.  A 
decree  was  entered  ia  aeoordance  with  tkt 
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roeript,  and  the  case  then  was  brought  here. 
The  claim  under  the  Constitution  was  dis- 

dJtiDctly  Bet  up  *in  the  bill,  and  was  insisted 
on  It  every  btage.  The  court  could  not  have 
decided  as  it  did  without  overruling  that 
claim,  80  that  the  jurisdiction  of  this  court 
is  dear,  although  it  was  denied. 

The  dam  in  question  is  bxiilt  across  the 
Cliieopee  river,  a  non-navigable  stream,  at 
Eed  Bridge.  It  was  begun,  in  pursuance  of 
a  long  previous  determination,  on  August  3, 
181^,  and  was  completed  within  a  reasonable 
time.  The  plaintiff  owned  a  mill  and  dam, 
more  than  two  miles  above,  and  land  below 
its  dam  on  the  two  sides  of  the  water  course, 
down  to  within  about  2  miles  from  the  prin- 
cipal defendant's  dam.  On  April  4,  1900, 
the  plaintiff  determined  to  build  a  dam  near 
i\A  lower  boundary,  and  began  the  work  of 
construction  on  August  11  of  the  same  year. 
This  dam  was  completed  before,  although  it 
WIS  begun  after,  the  defendants',  and  will 
be  rendered  nearly  or  wholly  useless  by  the 
back  flow  from  the  defendants'  structure. 
The  plaintiff's  original  dam  and  mill  will 
Bot  be  interfered  with.  The  supreme  judi- 
cial court  decided  that,  under  the  statute 
then  in  force  (Pub.  Stat.  chap.  190,  §2), 
the  principal  defendant,  herein  called  the 
defendant,  acquired  the  prior  right,  and  that 
the  statute  was  constitutional.  It  post- 
poned the  consideration  of  the  plaintiff's 
rights  in  reference  to  damages,  but  decided 
that  the  provision  for  compensation  was 
adequate  to  satisfy  whatever  rights  the 
pkintiff  might  have. 

The  only  question  which  it  is  necessary 
for  09  to  consider  is  whether  the  act  as  con- 
itmed  violates  the  14th  Amendment.  Gen- 
eral objections  to  mill  acts  as  taking  prop- 
erty for  private  use  or  on  other  grounds  have 
bwn  disposed  of  by  Head  v.  Amoskeag  Mfg, 
Co,  113  U.  S.  9.  28  L.  ed.  889,  5  Sup.  Ct.  Rep. 
441.  See  further,  Clark  v.  tfaah,  198  U.  S. 
561,  49  L.  ed.  1085,  25  Sup.  Ct.  Rep.  676; 
KtTickky  V.  Highland  Boy  Gold  Min,  Co. 
200  U.  S.  527,  anie,  581, 26  Sup.  Ct.  Rep.  301. 
Such  acts  have  been  in  force  in  Massachu- 
setts ever  since  an  act  of  1714,  chap.  15,  1 
ProT.  Laws,  729.  The  practice  sanctioned 
hj  them  would  seem,  from  the  recitals  of 
that  act,  to  have  been  still  older.  It  may 
hare  b^un  with  grist  mills  and  may  have 
bad  its  justification  4n  the  public  needs 
^hich  exempted    from    military   watchinga 

B]*and  wardings  one  miller  to  each  grist  mill 
act  of  1693,  chap.  3,  §  13,  1  Prov.  Laws, 
130) :  and  in  the  public  duties  which  were 
^preswd  in  the  act  of  1728,  chap,  6,  ft  3, 
1  Prov.  Laws,  497.  But,  at  all  events,  the 
liability  of  streams  to  this  kind  of  appro- 
priation and  use  has  become  so  familiar  a 
WMeption  in  New  England,  where  water 
^^^n  oUys  as  large  a  part  as  mines  in 
tOl  V.  8. 


Utah,  that  it  would  not  be  very  extravagant 
to  say  that  it  enters  as  an  incident  into  the 
nature  of  property  in  streams,  as  there  un- 
derstood. 

However,  the  liability  of  upper  land  to 
be  flowed  is  not  a  liability  to  be  flowed  with- 
out payment.  The  principal  objection  made 
to  the  law  is  that  it  makes  no  adequate  pro- 
vision for  payment,  if  it  is  construed  as 
it  has  been  construed  by  the  state  court. 
There  has  been  no  substantial  change  in  the 
form  of  this  provision  for  the  better  part  of 
a  century.  It  reads :  "A  person  whose  land 
is  overflowed  or  otherwise  injured  by  such 
dam,  may  obtain  compensation  therefor  upon 
his  complaint  before  the  superior  court  for 
the  county  where  the  land  or  any  part  there- 
of lies ;  but  no  compensation  shall  be  award- 
«Ki  for  damage  sustained  more  than  three 
years  before  the  institution  of  the  com- 
plaint." Pub.  Stat.  chap.  190,  S  4.  The 
jury  is  to  take  into  consideration  damage 
to  other  land  as  well  as  the  damage  to  the 
land  overflowed  (§14).  It  is  to  assess  the 
damages  sustained  within  three  years 
(§  16),  and  to  determine  what  sum,  to  be 
paid  annually,  would  be  reasonable  compen* 
sation  for  the  damages  that  may  be  occa* 
sioned  thereafter,  and  also  a  sum  in  gross 
for  all  damages  from  the  use  of  the  dam  in 
the  manner  fixed  by  it  (§  18),  the  jury  hav» 
ing  power  to  regulate  the  height  of  the  dam 
(§  17).  The  complainant  is  given  an  elec- 
tion to  take  the  gross  sum,  in  which  case 
the  owner  of  the  dam  loses  all  benefit  of  the 
act  after  three  months  until  he  pays.  §§  19, 
20.  Otherwise  the  complainant  has  an  ac- 
tion for  the  annual  compensation  and  a 
lien  on  the  dam  and  lands  used  with  it, 
§§  21  et  seq.  And,  finally,  if  dissatisfied* 
with  the  amount  of  the  annual  compensa- 
tion, he  may  bring  a  new  complaint.     *  30. 

•In  considering  whether  these  provisions  [158] 
are  sufficient,  it  is  important  to  know  exact- 
ly'what  the  upper  owner  loses  by  the  dam. 
The  state  court  lays  it  down  that  there  is  no 
taking  under  the  right  of  eminent  domain. 
186  Mass.  95,  104  Am.  St.  Rep.  663,  70  N.  E. 
1009.  We  assume  this  to  mean  what  often 
has  been  said  with  regard  to  the  mill  acts, 
that  under  them  no  easement  or  title  of  any 
kind  is  gained  in  or  over  the  upper  land,  and 
that  the  water  could  be  diked  out,  Storm  v, 
Manchaug  Co,  13  Allen,  10,  13;  Lowell  v. 
Boston,  111  Mass.  454,  466,  15  Am.  Rep. 
39;  although  the  language  has  not  been  uni- 
form, and  it  seems  to  have  been  held  other- 
wise when  the  damages  are  paid  in  gross. 
Isele  V.  Arlington  Five  Cents  8av,  Bank,  135 
Mass.  142.  Taking  the  law  to  be  as  stated 
by  the  court,  it  would  follow  that  only  the 
damage  physically  suffered  is  to  be  paid  for. 
When  a  title  is  taken,  for  instance,  to  the 
waters  of  a  stream,  it  is  held  that  fhe  whole 
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value  of  the  title  must  be  paid,  although 
a  considerable  use  may  be  left  in  fact  to 
the  party  aggrieved.     Howe  v.  Weymouth, 
148  Mass.  605,  20  N.  E.  316;  Imhescheid  v. 
Old  Colony  R.  Co.  171  Mass.  209,  50  N.  £. 
609.    Flowage  under  the  mill  acts  seems  to 
be  r^[arded  as  presenting  the  converse  case. 
As  no  title  is  gained  to  have  the  water  on 
the  upper  land,  the  dam  owner  pays  only 
for  the  harm  actually  done  from  time  to 
time.    If  this  is  so,  somewhat  less  elaborate 
provisions  might  be  justified  than  could  be 
sustained  when  the  titie  is  lost.    So  far  as 
security  goes,  looking  to  the  reasonable  prob- 
abilities in  such  cases,  it  would  seem  to  be 
sufficient.    We  must  bear  in  mind,  as  we  pre- 
sume the  state  court  meant  to  suggest  by  its 
citation  of  the  case  of  Brickett  v.  Haverhill 
Aqueduct  Co,  142  Mass.  394,  397,  8  N.  £. 
119,  that, — as  was  said  there  in  words  that 
need  but  little  change, — if  other  remedies 
proved  ineffectual,  the  "court  would,  by  pro* 
ceedings  in  eqxiity,  restrain  the  defendant 
from  a  further  use  of  the  water,  and,  if 
necessary,  order  the  removal  of  the  dam.*' 
In  other  words,  the  right  to  an  injunction, 
if  necessary,  is  taken  into  account  in  Massa- 
chusetts, in  deciding  whether  the  security 
for  payment  is  sufficient,  even  when  there 
[154]  is  a  taking  by  eminent  domain.    See  *al80 
Atty.  Gen,  v.  Old  Colony  R.  Co,  160  Mass. 
62,  90,  22  L.  R.  A.  112,  35  N.  E.  252;  Manu 
gault  V.  Springe,  199  U.  S.  473,  485,  486, 
<mte,  274, 280, 281, 26  Sup.  Ct.  Rep.  127.  This 
seems  an  answer  to  the  objection  that,  in  the 
state  of  the  business  of  the  courts,  a  judg- 
ment for  past  damages  may  not  be  recorded 
for  several  years,  that  the  defendant  may  be 
insolvent,  the  dam  inadequate  security,  and 
.valuable  improvements  destroyed.    It  is  said 
that  the   lower  owner  might  abandon   his 
dam  and  thereby  escape  liability  for  gross 
damages  after  an  election  to  take  them.    But 
we  presimie  that  in  that  case  he  would  be 
held  to  pay  the  temporary  damage  caused, 
and  the  case  would  stand  like  one  where  the 
choice  had  been  the  other  way.     Hunt  v. 
Whitney,  4  Met  603,  608. 

Again,  we  cannot  wholly  neglect  the  long 
settled  law  and  common  understanding  of 
a  particular  state  in  considering  the  plain- 
tiff's rights.  We  are  bound  to  be  very 
cautious  in  coming  to  the  conclusion  that 
the  14th  Amendment  has  upset  what  thus 
has  been  established  and  accepted  for  a 
long  time.  Even  the  incident:)  of  ownership 
may  be  cut  down  by  the  peculiar  laws  and 
usages  of  a  state.  Eldridge  v.  Trezevanl, 
160  U.  S.  452,  466,  40  L.  ed.  490,  498,  IG 
Sup.  Ct.  Rep.  345.  For  a  century  the  remedy 
given  by  the  statute  has  been  supposed  to  be 
sufficient,  and  in  1832  it  was  decided  to  be 
so  under  a  somewhat  similar  statute,  which 
was  held  to  create  a  servitude.  Boston  d 
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R,  Mill  Corp.  V.  yewnum,  12  Pidc  467,  S 
Am.  Dec.  622.  We  are  not  prepared  to  pra 
nounce  the  statute  void  on  the  groimd  th«i 
the  security  for  payment  is  not  enough. 

But  it  is  argued  that  not  all  the  tenom 
damage  which  is  or  may  be  suffered  is  oon 
pensated.     It   is   said    that   only   daau^ 
caused  by  flowing  can  be  recovered.     Boi 
the  cases  cited  only  show  that  damages  n 
garded  as  too  remote  on  general  principlei 
are  disallowed  (Fuller  v.  Chioopee  Mfg.  Ca 
16  Gray,  46),  or  that,  not  being  within  th 
protection  of  the  mill  acts,  they  are  to  b< 
recovered    by    an    action    at    oonunoo   U« 
{ Barnes  v.   New   England  Worsted  Co.   11 
Met.  570).    And  the  statute  now  expreult 
provides  for  a  "person  whose  land  is  ovtr 
flowed    or  otherwise   injured"    ((   4),  and 
that  the.  jury  'shall  take  into  consideration 
any   damage  occasioned   to   other   land  m 
wcJl  as  that  to  the  land  overflowed  (|  14  >. 
A  graver  doubt  is  raised  by  another  ar^ 
ment.    It  is  decided  that  the  prior  right  is 
gained  by  the  dam  first  begun,  provided  ti 
is  completed  and  put  in  operation  withia  a 
reasonable  time.    If,  as  in  the  present 
the  upper  owner  builds  a  daih  in  the 
time,  it  may  be  held  that  he  is  entitled  to  bo 
compensation    for   its   being   rendered  nw- 
less,  even  if  he  builds   without  notice  of 
the   earlier    appropriation,    as    well   mij^bt 
happen.     On  the  other  hand  if  he  refrsios 
from  using  his  land  as  he  desires,  be  mj 
be  denied  compensation  for  being  deprimi 
of  the  use  of  his  land.    We  do  not  perccire 
why  the  latter  result  should  follow.    A»  to 
the  former,  it  may  be  held  that,  ootwith 
standing  the  priority  of  the  lower  own«r. 
the  upper  owner  has  a  right  to  improve  hu 
land  until  it  actually  is  flowed.    Otherriv 
the  former  might  have  it  in  his  pover  to 
keep  the  latter  in  suspense  for  a  yesr  or 
two,  and  then  abandon  his  dam.     Becaow 
the  plaintiff  was  too  late  to  prohibit  tW 
defendant's  dam,  it  does  not  follow  tfast  it 
may  not  be  entitled  to  all  the  damages  wbtrk 
it   suffers    when    the    flowing    takes   pUer. 
That  it  would  be  entitled  to  them  perhafK 
may  be  inferred  from  Botrrf  v.  WeUs,  2i 
Pick.  312,  decided  under  a  different  ttaiotr, 
but  still  applicable  so  far  as  this  prioeiptt 
is  concerned.     See  further,  Storm  v.  Jfa» 
chaug   Co.    13    Allen,    10,    15;    Edwarit  i. 
Bruorton,  184  Mass.  529,  532,  69  N.  K,  3i^ 
The  state  court  has  confined  itself  to  t 
general  declaration  that  the  act  is  valid,  «ad 
has  not  expressed  itaelf  definitely  upon  tW« 
points.    Yet  our  opinion  upon  the  oonstitB- 
tional  question  may  depend  upon  its  iatc^ 
pretation  of  the   statute   in   a   case  which 
could   not  be  brought    here.     ObviooslT.  it 
would  be  unjust  that  the  plaintiff  «boai«l  m 
(uncluded  upon  a  doubtful  conUrurtioa  a* 
sumed  by  us  which  the  state  cour*  '^  -ryix  ■' 
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Btj  not  adopt.  Therefore  it  seems  to  us 
proper  that  l^s  bill  should  be  dismissed 
without  prejudice,  or  retained  until  the 
plaintiff's  rights  shall  have  been  determined 
in  the  proceedings  for  damages  imder  the 
ctatotes,  which  it  is  admitted  have  been 
S6]*bT0U^t.  The  objection  to  the  act  on  the 
ground  of  want  of  notice  does  not  impress 
us  except  in  its  bearing  upon  the  point  just 
mentioned.  The  right  of  the  lower  owner 
(mlj  becomes  complete  when  the  land  is 
flowed,  and  as,  even  then,  it  is  not  a  right 
to  maintain  the  water  upon  the  plaintiff's 
Ignd,  but  merely  a  right  to  maintain  the 
dam,  subject  to  paying  for  the  harm  actual- 
ly done,  we  see  nothing  to  complain  of  in 
that  regard. 
Decree  modified  and  affirmed. 


Be  Parte  NATIONAL  ENAMELING  A 
STAMPING  COMPANY  and  Lalanoe  & 
Grosjean  Manufacturing  Company,  Peti' 
fkmera. 

(See  8.  C.  Reporter's  ed.  166-166.) 

1.  AppcAl— from  deeree  vrantlns  Inter- 
loevtorr  Injwnct****—*'***  appeal.— 
The  exception  to  tbe  rule  that  only  final 
decrees  are  appealable,  which  the  act  of  March 
3,  1891  (26  SUt,  at  L.  826,  chap.  617.  U. 
8.  Comp.  Stat.  1901.  p.  647).  I  7.  as  amended 
by  the  acts  of  February  18.  1895  (28  Stat 
at  L.  eee,  chap.  96).  and  June  6,  1900  (31 
Stat,  at  L.  660.  chap.  803,  U.  S.  Comp.  Stat. 
1901,  p.  550),  makes  In  favor  of  appeals 
to  the  circuit  courto  of  appeals  from  Inter- 
locutory orders  or  decrees  of  district  or 
circuit  courts  granting  an  Injunction,  doet 
not  authorise  a  cross  appeal  by  complainants 
from  a  decree  in  a  patent  infringement  suit, 
vhicfa,  in  addition  to  granting  an  injunc- 
tion as  to  the  claims  of  the  patent  held  to 
be  infringed,  and  sending  tbe  cause  to  a 
Bsster  for  an  accounting,  dirmlssed  the  bill 
as  to  tbe  claims  held  inyalld  and  those 
found  not  to  be  Infringed. 

1.  Appeal— final  decree—- A  decree  in  a  pat- 
ent infringement  suit  against  a  single  de- 
fendant, which.  In  addition  to  granting  an 
Injunction  as  to  the  claims  of  the  patent 
held  to  be  infringed,  and  sending  the  cause 
to  a  master  for  an  accounting,  dismissed  the 
bill  as  to  the  claims  held  invalid  and  those 
found  not  to  be  infringed.  Is  not.  as  to  such 
dismissal,  a  final  decree  from  which  complain- 
ants can  appeal. 

[No.  17,  Original.] 

Argued  February  19,  1906.    Decided  March 

19,  1906. 


Kora— As  to  review  in  circuit  court  of  ap- 
feait  of  interlocutory  decrees  in  patent  cases 
-«ee  notes  to  Consolidated  Piedmont  Cable 
Oi.  T.  Pacific  Cable  R.  Co.  8  C.  C.  A.  572 ; 
Sootbem  P.  Co.  v.  Earl.  27  C.  C.  A.  189 ;  and 
United  States  Freehold  Land  &  Emigration  Co. 
?.  Galkgos.  32  C  C.  A.  484. 

A»  to  tchat  judgments  or  decrees  aire  final 

201  U.  S. 


PETITION  for  a  writ  of  mandamus  to  re- 
quire the  judges  of  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  to  take  juris- 
diction of  the  cross  appeal  taken  by  com- 
plainants from  a  decree  of  the  Circuit  Court 
for  the  Southern  District  of  New  York  in  a 
patent  infringement  suit,  which.  In  addition 
to  granting  an  injiinction  as  to  the  claims 
of  the  patent  held  to  be  infringed,  and  send- 
ing the  cause  to  a  master  for  an  accounting, 
dismissed  the  bill  as  to  the  claims  held  in- 
valid and  those  found  not  to  be  infringed. 
Rule  discharged  and  application  denied. 

Statement  by  Mr.  Justice  Brewers 
In  March,  1903,  the  petitioners  filed 
their  bill  in  the  circuit  ♦court  of  the  United[167] 
States  for  the  southern  district  of  New 
York  against  the  New  England  Enameling 
Company,  to  restrain  the  further  infringe- 
ment by  that  company  of  letters  patent  of 
the  United  States,  No.  527,361,  for  improve- 
ments in  enameling  metal  ware,  and  to  re- 
cover damages  for  past  infringement.  Aft- 
er answer  and  proofs,  the  case  came  on  for 
hearing,  and  on  July  8,  1905,  a  decree  was 
entered,  reciting  that  nine  of  the  twelve 
claims  in  the  patent  were  good  and  valid, 
that  three  were  invalid  and  void  by  reason 
of  the  fact  that  the  patentee  was  not  the 
original  or  first  inventor  or  discoverer,  that 
five  of  the  nine  valid  claims  had  been  in- 
fringed by  the  defendant,  but  the  remaining 
four  had  not  been.  As  to  the  claims  held 
invalid  and  those  found  to  have  been  not 
infringed,  it  was  ordered  that  the  bill  of 
complaint  be  dismissed.  A)b  to  the  remain- 
ing five  claims, — those  held  to  be  infringed, 
— it  was  ordered  that  the  plaintiffs  recover 
the  gains,  profits,  savings,  and  advantages 
which  the  defendant  had  derived  by  reason 
of  the  infringement,  and  that  the  case  be 
referred  to  a  master  to  report  the  amount 
thereof,  and  also  that  an  injunction  issue 
against  further  infringement.  On  August 
1,  1905,  the  defendant  appealed  from  said 
decree  to  the  court  of  appeals  and  filed  its 
assignment  of  errors.  On  August  8  the 
plaintiffs  also  appealed  to  the  circuit  court 
of  appeals  and  assigned  as  errors  the  rulings 
in  the  decree  adverse  to  them.  On  January 
3,  1906,  this  cross  appeal  of  the  plaintiffs 
was  dismissed  by  the  court  of  appeals,  on 
the  ground  that  it  had  no  jurisdiction  there- 
of. Thereupon  the  plaintiffs  filed  in  this 
court  this  petition  for  a  writ  of  mandamus. 


for  purposes  of  review — see  notes  to  Brush 
Electric  Co.  v.  Electric  Improv.  Co.  2  C.  C.  A. 
379;  Central  Trust  Co.  v.  Madden.  17  C.  C.  A. 
238;  Prescott  &  A.  C.  R.  Co.  v.  Atchison. 
T.  &  S.  F.  R.  Co.  28  C.  C.  A.  482;  Gibbons 
V.  Ogden.  5  L.  ed.  U.  S.  302;  and  Schlossei* 
V.  Hemphill,  49  L.  ed.  U.  8.  1001. 
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commanding  the  judges  of  the  circuit  court 
of  appeals  to  take  jurisdiction  of  said  cross 
appeal,  and  £o  dispose  of  it  simultaneously 
with  the  appeal  of  the  defendant. 

Mr,  lionis  Marshall  argued  the  cause, 
and,  with  Messrs.  Arthur  v.  Briesen  and 
Walter  D.  Edmonds,  filed  a  hri^  for  peti- 
tioners. 

Mr.  Robert  If.  Kenyon  argued  the 
cause,  and,  with  Messrs.  Walter  F,  Rogers 
and  f/aco&  Steinhardt,  filed  a  brief  for  re- 
spondents. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  decree  entered  by  the  circuit  court 
was  interlocutory,  and  not  final.  Barnard 
T.  Gibson,  7  How.  650,  12  L.  ed.  867;  HumiS' 
ton  V.  Stainthorp,  2  Wall.  106,  17  L.  ed.  906, 
and  cases  cited  in  note;  Estey  v.  Burdett, 
109  U.  S.  633,  637,  27  L.  ed.  1068,  1059,  3 
Sup.  Ct.  Rep.  531;  McGourkey  v.  Toledo  d 
0.  C.  R.  Co.  146  U.  S.  536,  36  L.  ed.  1079, 
13  Sup.  Ct.  Rep.  170  (in  this  case  is  a  full 
discussion  of  the  differences  betweoi  an  in- 
terlocutory and  a  final  decree) ;  Hohorst  v. 
Hamhurg-Amerioan  Packet  Co.  148  U.  S. 
262,  37  L.  ed.  443,  13  Sup.  Ct.  Rep.  690; 
Smith  V.  Vulcan  Iron  Works,  166  U.  S.  618, 
41  L.  ed.  810,  17  Sup.  Ct.  Rep.  407. 

Plaintiffs  brought  one  suit  upon  a  single' 
patent.  The  findings  of  the  circuit  court 
that  three  of  the  twelve  claims  were  invalid 
and  that  the  remaining  nine  were  valid,  but 
that  four  of  them  had  not  been  Infringed  by 
the  defendant,  did  not  break  this  one  suit 
into  twelve.  They  were  a  guide  to  the 
master  in  his  ascertainment  of  the  damages, 
and  indicated  the  scope  of  the  final  decree. 

In  the  Federal  courts  no  appeal  can,  as  a 
general  rule,  be  taken,  except  from  a  final 
decree.  As  said  by  Mr.  Chief  Justice  Taney 
in  Forgay  v.  Conrad,  6  How.  201,  206,  12  L. 
ed.  404,  406: 

"In  this  respect  the  practice  of  the  United 
States  chancery  courts  differs  from  the  Eng- 
lish practice.  For  appeals  to  the  House  of 
Lords  may  be  taken  from  an  interlocutory 
[161]order  of  *the  Chancellor,  which  decides  a 
right  of  property  in  dispute.  .  .  .  But 
the  case  is  otherwise  in  the  courts  of  the 
United  States,  where  the  right  to  appeal  is 
by  law  limited  to  final  decrees.'*  See  also 
McLish  V.  Roff,  141  U.  S.  661,  665,  36  L.  ed. 
893,  894,  12  Sup.  Ct.  Rep.  118. 

In  the  latter  case  this  was  held  persuasive 
against  extending  the  right  of  review  given 
by  §  5  of  the  circuit  court  of  appeals  act 
of  March  3,  1891  (26  Stat.\t  L.  826,  chap. 
517,  U.  S,  Comp.  Stat.  1901,  p.  647),  to 
other  cases  than  those  in  which  there  was  a 
final  judgment  or  decree,  although  the  word 
"final"  is  omitted  in  some  of  the  elaases  of 
the  sectkHi. 
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I  By  §  7  of  that  act,  however,  an  appeal 
was  provided  from  certain  interlocntoiy  or- 
ders or  decrees.  That  section  has  been  twice 
amended.  28  Stat,  at  L.  666,  chap.  96;  31 
Stat,  at  L.  660,  chap.  803,  U.  a  Corap.  i>taL 
1901,  p.  560.    As  it  now  stands  it  reads: 

"Sec  7.  That  where,  upon  a  hearing  ia 
equity  in  a  district  court  or  in  a  cirmit 
court,  or  by  a  judge  thereof  in  vacation,  u 
injunction  shall  be  granted  or  continued  or 
a  receiver  appointed,  by  an  interiocutory  or- 
der or  decree,  in  a  cause  in  which  an  apped 
from  a  final  decree  may  be  taken,  under  the 
provisions  of  this  act,  to  the  circuit  eoert 
of  appeals,  an  appeal  may  be  taken  from 
such  interlocutory  order  or  decree  grintii* 
or  continuing  such  injunction  or  appointing 
such  receiver  to  the  circuit  court  of  appeals  : 
Provided,  That  the  appeal  must  be  taken 
within  thirty  days  from  the  entry  of  «idi 
order  or  decree,  and  it  shall  take  preeedence 
in  the  appellate  court;  and  the  proceeding 
in  other  respects  in  the  court  below  shall  boc 
be  stayed  unless  otherwise  ordered  by  that 
court,  or  by  the  appellate  court  or  a  jndfie 
thereof,  during  the   pendency   of  sndi  ap- 
peal: Provided,  further.  That  the  court  >* 
low  may,  in  its  discr^on,  require,  as  a  eoe- 
dition  ojf  the  appeal,  an  additional  boad." 
It  will  be  noticed  that  the  Appeal  is  allowed 
from  an  interlocutory  order  or  decree  gnst- 
ing  or  continuing  an  injunction,  that  it  nwt 
be  taken  within  tiiirty  days,  that  it  is  girei 
precedence  in  the  appellate  court,  that  tht 
other  proceedings  in  the  lower  court  art  aot 
to  be  stayed,  and  that  the  lower  *court  duii  \ 
require  an  additional  bond.    Obvioa^ly  that 
which  is  contemplated  is  a  review  o(  thf 
interlocutory  order,  and  of  that  only.    It 
was  not  intended  that  the  cause  as  a  wholt 
should  be  transferred  to  the  appellate  eoert 
prior  to  the  final  decree.    The  case,  except 
for  the  hearing  on  the  appeal  from  the  in* 
terlocutory  order,  is  to  proceed  in  the  lower 
court  as  though  no  audi  appeal  had  beca 
taken,    unless   otherwise   specially  ordered. 
It  may  be  true,  as  alleged  by  petiUoeen. 
that  '*it  is  of  the  utmost  importance  to  aB 
of  the  parties  in  said  cause  that  there  thai) 
be  the  speediest  possible  adjudicataon  by  tbe 
United  States  circuit  court  of  appeals  as  to 
the  validity  of  all  of  the  claims  of  the  alorr 
said  letters  patent  which  are  the  subject-nat- 
ter thereof."     But  it  was  not  intended  by  tlui 
section  to  give  to  patent  or  other  caaes  Is 
which  interlocutory  decrees  or  orden  vtn 
made  any  precedence.     It  is  generally  trst 
that  it  is  of  importance  to  litigaats  that 
their  cases  be  disposed  of  promptly,  but  other 
cases  have  the  aame  ri^t  to  early  hsariaf. 
And  the  purpose  of  Congresa  in  this  kfit- 
lation  was  that  there  be  aa  immediate  re- 
view of  the  interloeutoiy  pmntmdiiy   tad 
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■ot  an  advancement  generally  over  other  lit* 
igatknL 

Petitioners  rely  mainly  on  Smith  v.  Vul- 
nn  Iron  Works,  165  U.  S.  618,  41  L.  ed. 
SIO,  17  Sup.  Ct.  Rep.  407.  In  that  case  it 
vas  held  that  when  an  appeal  is  taken  from 
in  interlocutory  order  granting  or  contin- 
uing an  injunction,  the  whole  of  the  order 
is  taken  up,  and  the  appellate  court  may 
(if.  upon  an  examination  of  the  record,  as 
thus  presented,  it  is  satisfied  that  the  bill 
is  entirely  destitute  of  equity)  direct  a  dis- 
missal, and  is  not  limited  to  a  mere  reversal 
of  the  order  granting  or  continuing  the  in- 
junction. Take  an  ordinary  patent  case.  If 
an  injunction  is  granted  by  an  interlocutory 
order  and  the  order  is  taken  on  appeal  to 
the  circuit  court  of  appeals,  and  that  court 
is  of  opinion  that  the  patent  is,  on  its 
face,  al^lutely  void,  it  would  be  a  waste 
of  time  and  an  imnecessary  continuance 
of  litigation  to  simply  enter  an  order  set- 
ting aside  the  injunction  and  remanding  the 
case  for  further  proceedings.  The  direct  and 
Djobrious  way  is  to  order  *a  dismissal  of  the 
dde,  and  thus  end  the  litigation.  And  such 
is  the  scope  of  the  opinion  in  that  case. 
After  noticing  the  general  rule  that  appeals 
will  not  lie  until  after  final  decree,  and  that 
in  order  or  decree  in  a  patent  case  granting 
VL  injunction  and  sending  the  cause  to  a 
master  for  accounting  is  interlocutory  only, 
and  therefore  not  reviewable  on  appeal  be- 
fore the  final  decree  in  the  case,  it  referred 
to  the  provision  of  S  7,  and  said  (p.  525, 
L  ed.  p.  812,  Sup.  Ct  Rep.  p.  410) : 

**The  manifest  intent  of  this  provision, 
read  in  the  light  of  the  previous  practice 
in  the  courts  of  the  United  States,  contrast- 
ed with  the  practice  in  courts  of  equity  of 
the  highest  authority  elsewhere,  appears  to 
this  court  to  have  been,  not  only  to  permit 
the  defendant  to  obtain  immediate  relief 
from  an  injunction,  the  continuance  of 
which  throughout  the  progress  of  the  cause 
might  seriously  affect  his  interests,  but  also 
to  save  both  parties  from  the  expense  of 
farther  litigation,  should  the  appellate  court 
be  of  opinion  that  the  plaintiff  was  not 
entitled  to  an  injunction  because  his  bill 
had  no  equity  to  support  it." 

But  nowhere  in  the  opinion  is  it  intimated 
that  the  plaintiff  was  entitled  to  take  any 
cross  appeal  or  to  obtain  a  final  decree  in 
the  appellate  court.  This  view  of  the  scope 
of  5  7  was  reaffirmed  in  Mast,  F.  d  Co,  v. 
Ftorer  Mfg.  Co.  177  U.  S.  485,  494,  495,  44 
L  ed.  856,  860,  861,  20  Sup.  Ct.  Rep.  708. 

It  is  suggested  that,  as  to  the  claims  held 
to  he  invalid  and  those  held  to  be  valid,  but 
lot  infringed,  the  bill  was  dismissed;  that 
thiis,  in  fact,  a  final  decree  was  entered 
which  entitled  the  plaintiff  to  an  appeal. 
Forfjay  v.  Conrad,  6  How.  201,  205,  12  L. 
20i  V.  8. 


ed.  404,  406,  and  Hill  t.  Chicago  d  E.  R.  Co. 
140  U.  8.  52,  36  L.  ed.  331,  11  Sup.  Ct.  Rep. 
690,  are  cited  as  authorities.  In  boUi  these 
cases  there  were  several  defendants  and 
the  decrees  were  axl judged  final  only  in  re- 
spect to  certain  of  the  defendants.  In  the 
first  the  circuit  court  passed  a  decree  declar- 
ing sundry  deeds  to  be  fraudulent  and  void 
and  directing  the  lands  and  slaves  therein 
mentioned  to  be  delivered  up  to  the  com- 
plainant, and  also  directing  one  of  the  de- 
fendants named  in  the  decree  to  pay  him 
$11,000,  and  "that  the  complainant  *do  have[164] 
execution  for  the  several  matters  aforesaid, 
in  conformity  with  law  and  the  practice  pre- 
scribed by  the  rules  of  the  Supreme  Court 
•of  the  United  States."  The  court  refused  to 
dismiss  the  appeal,  holding  that,  while  the 
decree  was  not  final  in  the  strict  technical 
sense  of  the  term,  yet,  in  view  of  the  effect 
of  the  orders  entered,  and  the  fact  that 
unless  review  was  granted  at  once  there 
might  be  irreparable  injury,  the  decree  must 
be  regarded  as  final  to  that  extent.  At  the 
same  time  it  criticised  the  terms  of  the 
decree,  said  that  the  final  orders  should  have 
been  delayed  until  the  master's  report  was  re- 
ceived, and  added,  after  its  comments  upon 
the  procedure  below  (p.  206,  L.  ed.  p.  406) : 

'These  remarks  are  not  made  for  the  pur- 
pose of  censuring  the  learned  judge  by 
whom  this  decree  was  pronounced,  but  in 
order  to  call  the'  attention  of  the  circuit 
courts  to  an  inconvenient  practice  into  which 
some  of  them  have  sometimes  fallen,  and 
which  is  regarded  by  this  court  as  altogeth- 
er inconsistent  with  the  objects  and  policy  of 
the  acts  of  Congress  in  relation  to  appeals, 
and  at  the  same  time  needlessly  burdensome 
and  expensive  to  the  parties  concerned,  and 
calculated,  by  successive  appeals,  to  produce 
great  and  unreasonable  delays  in  suits  in 
chancery.  For  it  may  well  happen  that, 
when  the  accoimts  are  taken  and  reported 
by  the  master,  this  case  may  again  come 
here  upon  exceptions  to  his  report,  allowed 
or  disallowed  by  the  circuit  court,  and  thus 
two  appeals  made  necessary,  when  the  mat- 
ters in  dispute  could  more  conveniently  and 
speedily  and  with  less  expense  have  been 
decided  in  one." 

In  the  subsequent  case  of  Beehe  v.  Russell, 
19  How.  283,  15  L.  ed.  668,  in  which  the  rule 
in  reference  to  the  finality  of  decrees  was 
further  considered,  it  was  said.  In  explana- 
tion of  the  decision  in  the  Forgay  Case  (p. 
287,  L.  ed.  p.  669) : 

"In  Forgay*s  Case,  it  [the  question]  was 
made  upon  the  decree  given  by  the  court  be- 
low, and  it  was  adjudged  by  this  court  to 
be  final  to  give  this  court  jurisdiction  of  it. 
But  it  was  so,  upon  the  groimd  that  the 
whole  merits  of  the  controversy  between 
the  parties  had  been  determined,  that  ewe- 
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[1 65] cution  *had  been  atoarded,  and  that  the  case 
had  been  referred  to  the  roaster  merely  for 
the  purpose  of  adjusting  the  accounts.  The 
fact  is,  the  order  of  the  court  in  that  case 
for  referring  it  to  a  master  xoaa  peculiar , 
making  it  doubtful,  if  it  could  in  any  way 
control  or  qualify  the  antecedent  decree  of 
the  court  upon  the  whole  merits  of  the 
controversy,  or  modify  it  in  any  way,  ex- 
cept upon  a  petition  for  a  rehearing,** 

In  Bill  V.  Chicago  d  E.  B.  Co.  140  U.  S. 
52,  35  L.  ed.  331,  11  Sup.  Ct.  Rep.  690,  there 
had  been  an  order  of  dismissal  in  favor  of 
some  of  defendants,  together  with  a  refer- 
ence to  a  master  of  a  separable  controversy 
between  the  plaintiff  and  other  parties,  and 
the  court  observed  (p.  54,  L.  ed.  p.  332,  Sup. 
Ct.  Rep.  p.  691)  : 

"But  there  was  no  adjudication  as  to  the 
payment  of  vhe  amount  to  be  ascertained  by 
the  master;  that  remained  unsettled.  It 
was,  however,  a  severable  matter  from  the 
other  subjects  of  controversy,  and  did  not 
affect  their  determination.  The  fact  that  it 
was  not  disposed  of  did  not  change  the 
finality  of  the  decree  as  to  the  defendants 
against  whom  the  bill  was  dismissed;  that 
amount,  or  to  whom  made  payable,  did  not 
concern  them.  They  were  no  longer  parties 
to  the  suit  for  any  purpose.  The  appeal 
from  the  subsequent  decree  did  not  reinstate 
them.  All  the  merits  of  the  controversy 
pending  between  them  and  the  complainant 
were  disposed  of,  and  could  not  be  again 
reopened  except  on  appeal  from  that  decree. 
As  to  the  other  parties,  it  remained  to  as- 
certain the  amount  of  one  item  and  to  de- 
termine as  to  its  payment." 

But,  as  held  in  Hohorst  v.  Hamburg- 
American  Packet  Co.  148  U.  S.  262,  37  L. 
ed.  443,  13  Sup.  Ct.  Rep.  590,  that  rule  does 
not  apply  to  cases  where  the  liability  of 
the  defendants  is  alleged  to  be  joint;  and, 
therefore,  cannot  to  a  case  in  which  there 
is  but  a  single  defendant. 

The  rule  is  discharged,  and  the  applica- 
tion for  a  u)rit  of  mandamus  is  denied. 


[leeyEm  parte   AUTOMATIC    SWITOH   COM- 
PANY of  Baltimore  City,  Petitioner. 

(See  S.  C.  Reporter's  ed.  166.) 

This  case  Is  governed  hj  the  decision  In 
Esp  Parte  National  EnameHng  d  8.  Co.,  ante, 
707. 

« 

[No.  18,  Original.] 

Argued  February  19,  1906.    Decided  March 

19,  1906. 
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PETITION  for  a  writ  of  mandamus  to  rJ 
quire  the  judges  of  the  Circuit 
of  Appeals  for  the  Second  Circuit  to 
jurisdiction  of  a  cross  appeal  from  a 
of  the  Circuit  Court  for  the  Southern 
trict  of  New  York  in  a  patent 
suit,  which,  in  addition  to  granting  an  In* 
junction  as  to  the  claims  of  the  patent  hdd 
to  be  infringed,  and  sending  the  cause  to  % 
master  for  an  accounting,  dismiased  the  biQ 
as  to  the  claims  found  not  to  be  infringed.] 
Rule  discharged  and  application  denied. 

Mr.  PMlip  Manro  argued  the  eaosc^ 
and,  with  Messrs.  Harold  Binncy  and  C.  1« 
L.  Massie,  filed  a  brief  for  petitioner. 

Mr.  W.  Clyde  Jones  argued  the  eansi^ 
and,  with  Mr.  John  Ridout,  filed  a  brief  for 
respondents. 

Mr.  Justice  Brewer  delivered  the  opi»* 
ion  of  the  court: 

This  case,  though  differing  in  its  facta 
somewhat  from  the  one  inunediatelj  prt- 
ceding,  presents  the  same  question,  and  tht 
same  order  will  be  entered. 


A.  LESCHEN  &  SONS  ROPE  OOMPAKI, 

Appi., 

V. 

BRODERICK    &    BASCOM    ROPE   COM- 
PANY. 

(See  8.  C.  Reporter's  ed.  166-172.) 


Tradeasarlc  »  revlstratloB  » 

neaa  of  de«eriptloB.*The  deecrlpUoa  at 
a  trademark  for  wire  rope  as  **a  rtd  or 
other  dlstinctlTely  colored  streak  appUtd  ts 
or  woven  In  a  wire  rope**  is  too  IndHlaltt 
to  be  the  subject  of  refistratloa  noder  tkt 
act  of  March  8,  1881  (21  Stat,  at  L  SOt 
chap.  138,  U.  8.  Comp.  Stat  lOOt  p.  3401). 
as  a  trademark. 

[No.  187.1 

Argued  March  1,  1906.    Decided  Martk  if, 

1906. 

APPEAL  from  the  United  SUtes  aradt 
Court  of  Appeals  for  the  Eighth  Qreait 
to  review  a  decree  affirming  a  decree  of  ths 
Circuit  Court  for  the  Eastern  District  ol 
Missouri,  sustaining  a  demurrer  to,  and  di»- 
missing,  a  bill  to  restrain  the  infringemat 
of  an  alleged  trademark  for  wire  rope.  Af- 
firmed. 

See  same  case  below,  67  C.  C  A.  418,  194 
Fed.  571. 


Statement  by  Mr.  Justice  Bi-owmt 
This  was  a  bill  in  equity  brought  ii  tto 

toi  v.  s. 


1905. 
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drmit  court  for  the  eastern  district  of  Mis- 
tonri  by  the  appellant,  a  Missouri  corpora- 
uon,  against  the  appellee,  another  Missouri 
eorporation,  for  the  infringement  of  a  trade- 
mark for  wire  rope,  registered  under  the  act 
of  Congress  of  March  3,  1881  (21  Stat,  at 
L  502,  chap.  138,  U.  S.  Ck>mp.  Stat.  1001, 
pi  3401). 

The  bill  alleged  that  the  plaintiff,  the  A. 
Lesehen  t  Sons  Rope  Company,  in  1888 
litd  ''adopted  for  its  use  as  a  trademark  for 
its  highest  and  best  grade  of  wir^  rope,  a 
strand  of  a  different  color  from  the  other 
ctrands  of  the  rope,  the  said  trademark  then 
ind  DOW  being  effected  by  your  orator  by 
painting  one  of  the  strands  of  the  rope  so 
u  to  make  it  distinctly  unlike  the  other 
strands  of  the  rope;"  that  it  had  continu- 
oQsly  used  the  trademark  to  the  pt*esent 
day;  that  it  had  been  extensively  adver- 
tia>d;  that  its  sale  had  been  very  great,  and 
that  the  company  had  obtained,  December  4, 
1900,  a  r^stration  of  such  trademark  in 
the  office  of  the  Commissioner  of  Patents. 

The  bill  further  averred  that  early  in  the 
year  1900  the  defendant  company  "com- 
menced to  paint  one  of  the  strands  of  its 
wire  rope  so  as  to  make  it  of  a  distinctly 
different  color  from  the  other  strands  of  the 
rope;"  that  on  October  31,  1900,  it  applied 
to  the  Commissioner  of  Patents  for  a  regis- 
tration; that  the  Commissioner  declared  an 
interference  with  the  plaintiff,  upon  which 
•Iproofs  were  taken,  the  case  fully  ^argued, 
and  plaintiff  was  declared  to  be  the  first  to 
adopt  the  trademark ;  that  notwithstanding 
this,  defendant  continued  its  unlawful  use 
of  this  trademark  with  the  intent  to  de- 
fnnd  plaintiff,  to  deceive  the  public,  and  to 
tike  unfair  advantage  of  the  demand  for 
plaintiff's  wire  ropes,  and  that  said  mark  is 
being  used  by  said  defendant  to  make  sales 
of  rope  upon  the  strength  of  -plaintiff's 
reputation.  The  bill  further  alleged  the  use 
of  the  trademark  by  both  parties  in  com- 
merce between  the  United  Stdtes  and  for- 
«ign  countries. 

Defendant  demurred  on  the  ground  that 
the  trademark  set  up  in  the  bill  was  not  a 
lawful  and  valid  trademark.  The  demurrer 
vu  sustained,  the  bill  dismissed  ( 123  Fed. 
149),  and  the  decree  of  the  circuit  court  af- 
finned  by  the  circuit  court  of  appeals.  67 
C  a  A.  418,  134  Fed.  671. 

Mr.  Melville  Cl&iirola  argued  the  cause, 
^  with  Messrs.  Hervey  fif.  Knight,  J,  C, 
Jona,  and  Oeorge  H,  Knight,  filed  a  brief 
for  appellant. 

No  counsel  appeared  for  appellee. 


Ifr.  Justice  Broxna  delivered  the  opinion 

•t  the  court: 

^  both  parties  are  citizens  of  the  state 
«OlU.  g. 


of  Missouri,  the  jurisdiction  of  the  circuit 
court  can  only  be  sustained  upon  the  theory 
that  the  case  is  one  arising  imder  the  Con- 
stitution and  laws  of  the  United  States. 

By  an  act  of  Congress  of  July  8,  1870 
(16  Stat,  at  L.  198-210,  §  77,  chap.  230), 
to  revise  the  statutes  relating  to  patents 
and  copyrights  (Rev.  Stat.  §  4937),  permis- 
sion was  given  citizens  of  the  United  States 
and  some  others,  "who  are  entitled  to  the 
exclusive  use  of  any  lawful  trademark,  or 
who  intend  to  adopt  and  use  any  trademark 
for  exclusive  use  within  the  United  States," 
to  obtain  registration  of  such  trademark  in 
the  Patent  Office;  and  by  aet  of  August  14, 
1876  (19  Stat,  at  L.  141,  chap.  274),  a  pun- 
ishment was  provided  for  a  fraudulent  use 
of  such  trademarks  by  others.  But  in  the 
Trademurk  Cases,  100  U.  S.  82,  25  L.  ed. 
650,  this  legislation  was  declared  to  be  im- 
constitutional,  upon  the  groimd  that  it  was 
intended  to  em'brace  all  commerce,  includ- 
ing that  between  citizens  of  the  same  state; 
and  it  was  held  that,  if  the  power  of  Con- 
gress extended  to  the  registration  of  trade- 
marks at  all,  it  must  be  limited  to  their  use 
in  commerce  with  foreign  nations  and  be- 
tween the  several  states  and  with  the  Indian 
tribes. 

Apparently  in  consequence  of  this  deci- 
sion. Congress,  by  act  of  March  3,  1881  (21 
Stat,  at  L.  502,  chap.  138,  U.  S.  Comp.  Stat. 
1901,  p.  3401),  passed  a  new  act,  declaring 
that  the  "owners  of  trademarks  used  in  com- 
merce with  foreign  nations,  or  with  the  In- 
dian tribes,  provided  such  owners  shall  *be[170] 
domiciled  in  the  United  States,  or  located 
in  any  foreign  country,  or  tribes,  which  by 
treaty,  convention,  or  law  affords  similar 
privileges  to  citizens  of  the  United  States, 
may  obtain  registration  of  such  trademarks 
...  by  causing  to  be  recorded  in  the 
Patent  Office  a  statement  specifying  name, 
domicil,  location,  and  citizenship  of  the  par- 
ty applying;  ...  a  description  of  the 
trademark  itself  with  facsimiles  thereof, 
and  a  statement  of  the  mode  in  which  the 
same  is  applied  and  affixed  to  goods,"  etc. 

The  registration  of  the  trademark  in  ques- 
tion contains  the  following  description: 

"The  trademark  consists  of  a  red  or  other 
distinctively  colored  streak  applied  to  or 
woven  in  a  wire  rope.  The  color  of  the 
streak  may  be  varied  at  will,  so  long  as  it  is 
distinctive  from  the  color  and  body  of  the 
rope. 

'The  essential  feature  of  the  trademark 
is  the  streak  of  distinctive  color  produced 
in  or  applied  to  a  wire  rope. 

"This  mark  is  usually  applied  by  painting 
one  strand  of  the  wire  rope  a  distinctive 
color,  usually  red." 

It  is  true  that  the  drawing  annexed  to 
the  registration,  a  copy  of  which  is  here 
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glren,  u  well  as  the  exhibits  furnished, 
show  one  of  the  strands  colored  red;  and  if 
the  trademark  were  restricted  to  a  strand 
thus  colored,  perhaps  it  might  be  susLnined; 
but  the  description  of  a  colored  streak, 
which  would  he  answered  by  a  streak  of  any 
color  painted  spirally  itilh  the  strand, 
longitudinally  across  the  strands,  or  by  a 
circular  streak  around  the  rope,  was  held 
hr  both  courts,  and  ive  think  properly,  too 
indefinite  to  be  the  subject  of  a  valid  trade- 
mark. Cei-tainly  a  trademark  could  not  be 
[171)clnimed  of  a  rope,  the  entire  'surface  of 
v.hich  iraB  colored;  and  if  color  be  made  the 
essential  feature,  it  should  be  so  defined,  or 
connected  with  some  symbol  or  design,  that 
other  manufacturers  may  know  what  tliey 
may  safely  do.  Upon  the  plaintilT's  theory, 
a  wire  rope  containing  a  streak  of  any  de- 
scription or  of  any  color  would  be  an  in- 
fi'in^ement,  and  a  manufacturer  honestly 
(lusiring  to  distinguish  his  wire  rope  from 
lliat  of  the  plaintiff's  by  diiference  in  color 
might,  by  adopting  a  white  streak  running 
blong  the  length  of  the  rope  across  the 
Btrunds.  find  himself  an  infringer,  when  his 
Ksl  object  may  have  been  to  obtain  a  mark 
vliicb  would  distinguish  his  manufacture 
from  that  of  the  plaintiff's.  Even  if  it  were 
conceded  that  a  person  might  claim  a  wire 
rope  colored  red  or  white,  or  any  other  color, 
it  would  clearly  be  too  broad  to  embrace 
all  colors.  So,  although  it  might  be  passi- 
ble to  claim  the  imprint  of  a  colore-)  Ggure 
on  a  wire  rope,  the  figure  should  be  so  d>!- 
scribed  that  other  manufacturers  would 
know  how  to  avoid  it.  If  the  trademark  be 
a  colored  streak,  it  should  be,  at  least,  de- 
scribed, and  a  statement  of  the  mode  in 
which  the  anme  is  applied  and  affixed  to  the 
rope;  and  a  trademark  which  may  be  in- 
fringed by  a  streak  of  any  color,  however 
applied,  is  manifestly  too  broad. 

It  would  not  aid  plaintifTs  case  even  if 
it  were  shown  that  it  made  use  of  a  colored 
strand,  and  that  defendant  made  use  of  a 
strand  aimilarly  colored,  since  the  trade- 
mark must  stand  or  fall  in  its  entirety,  and 
if  the  description  therein  be  too  broad,  it 
cajinot  b«  sustained  by  showing  that  defend, 
ant  imitated  ita  color  and  its  method  of  ap- 
plying it  Perhaps,  however,  the  defendant 
night  be  liable  under  a  bill  framed  upon 
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the  theory  that  it  waa  endeavaring  to  dis- 
pose of  its  goods  aa  those  of  the  plaintiff. 

Whether  mere  color  can  constitute  a  nlid 
trademark  may  admit  of  doubt.  DoobtleH 
it  may,  if  it  be  impressed  in  a  partimlar  de- 
sign, as  a  circle,  square,  triangle,  a  rroas, 
or  a  star.  But  the  authoritiw  do  not  go  Hi- 
ther  than  this.  In  the  case  of  Rt  SaMoa't 
Trademark,  L.  R.  37  Ch.  Div.  112,  in  rtich 
a  trademark  was  claimed  for  a  red,  vhite. 
and  blue  label,  in  imitation  *of  the  Frmch] 
tricolor,  for  French  coffee,  it  was  heU  nut 
entitled  to  registration  under  the  Engiiih 
E-tatute.  which  requires  a  trademark  U>  be 
distinctive  in  order  to  be  valid.  Tlie  oonrt 
remarked  as  follows: 

"It  is  the  plain  intention  of  the  act  that, 
where  the  distinction  of  the  mark  depends 
upon  color,  that  will  not  do.  Yoo  mij 
roister  a  mark,  which  is  otherwise  di<Ui^ 
five,  in  color,  and  that  gives  you  the  ri^t 
to  use  it  in  any  color  you  like;  but  yon  aa 
not  register  a  mark  of  which  the  only  dis- 
tinction is  the  use  of  a  color,  because  prat- 
tically,  under  the  terms  of  the  art.  Ihit 
would  give  you  a  monopoly  of  all  the  colon 
of  the  rainbow." 

It  is  unnecessary  to  ezpresa  an  opioioa 
whether,  if  the  trademark  had  been  rF«tTic«. 
ed  to  a  strand  of  rope  distinctively  ral»rf>L 
it  woul.!  have  been  valid.  Aa  almdy  (*■ 
served,  the  claim  is  much  broader  Uuui  tluL 
Nor  car  we  assume  jurisdiction  of  thia  om 
as  one  wherein  tbe  defendant  had  made  of* 
of  plaintilT's  device  for  the  purpoac  of  de- 
frauding the  plaintiff  ana  palnuag  off  lu 
goods  upon  the  public  aa  of  the  plaintilTt 
manufacture.  Our  jurisdiction  depends  tdt- 
ty  upon  the  question  whether  pliintiff  bu 
a  registered  trademark,  valid  under  the  wt 
of  Congress,  and,  for  tim  rckaona  abon 
given,  we  think  it  haa  not. 

Affirmed. 


UARYLAND  CASUALTY  CXJMPANT. 
(See  8.  C.  Reporter'*  ed.  ITB~1SS.) 
■uar«Mo«— •■pisrer'a  llakllltv^-paMt 
ot  ««■■  promise  at  ■■■!. — Tbe  a  ■iimt 
paid  by  an  emploTer  In  tbe  prudrat  vtil*- 
ment  at  sulta  afaliut  It,  (ounded  on  lat 
«01  U.& 
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BccUgence  of  an  employee,  may  be  recovered 
from  the  Insurer  against  loss  because  of 
tnch  negligence,  who  bad  denied  all  liability, 
and  refused  to  defend  the  suits,  as  provided 
In  the  policy,  although  such  policy  contains 
a  condition  against  compromising  any  claim 
without  the  written  consent  of  the  Insurer, 
and  provides  that  no  action  shall  lie  against 
the  Insurer  as  respects  any  loss  under  the 
policy  unless  it  shall  be  brought  by  the  as- 
tared  himself,  to  reimburse  him  for  loss 
actually  sustained  and  paid  by  him  in  satis- 
faction of  a  judgment  after  trial  of  the  issue. 

[No.  197.] 

Argued  March  7,  1906,    Decided  March  19, 

1906, 


0 


N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  presenting  questions  respect- 
ing a  right  to  recover,  under  a  policy  insur- 
ing an  employer  against  loss  because  of  the 
'negligence  of  an  employee,  the  amount  paid 
in  a  compromise,  in  violation  of  the  condi- 
tions of  the  policy,  of  suits  brought  against 
the  insured,  founded  on  such  negligence, 
where  the  insurer  had  denied  all  liability, 
and  refused  to  defend  the  suits,  as  provided 
in  the  policy.  Answered  by  upholding  the 
right  of  recovery. 

Statement  by  Mr.  Justice  Holmes: 
This  case  was  brought  here  on  the  fol- 
lowing certificate: 

"The  judgment  which  the  writ  of  error 
challenges  sustained  a  demurrer  to  the  peti- 
tion and  dismissed  the  action.  The  plain- 
tiff in  its  petition  allied  the  existence  of 
these  facts:  The  plaintiff  is  a  corporation 
of  the  state  of  Missouri,  and  the  defend- 
tnt  is  a  corporation  of  the  state  of  Mary- 
land. On  June  16,  1900,  the  defendant, 
to  consideration  of  the  payment  of  $168, 
issued  to  the  plaintiff  a  policy  which  con- 
tained these  provisions:  'In  consideration 
of  the  application  for  this  policy,  a  copy  of 
wliieh  is  hereto  attached  and  which  is  made 
'♦]part  *of  this  contract,  and  of  one  hundred 
5:ity-eight  dollars  ($168)  premium,  Mary- 
lind  Casualty  Company,  of  Baltimore,  Mary- 
land (hereinafter  called  "the  company"), 
does  hereby  agree  to  indemnify  St.  Louis 
Dressed  Beef  A  Provision  Company  of  St. 

Lmiis,   county  of ,   state    of    Missouri, 

hereinafter  called  "the  assured,"  for  the 
tenn  of  one  year,  beginning  on  the  5th  day 
of  July,  1900,  at  noon,  and  ending  on  the 
oth  day  of  July,  1901,  at  noon,  standard 
time,  at  the  place  where  this  policy  has 
t«en  countersigned,  against  loss  from  com- 
mon-law or  statutory  liability  for  damages 
on  account  of  bodily  injuries,  fatal  or  non- 
fatal, accidentally  suffered  by  any  person 
or  pnsons,  and  caused  through  the  negli- 
gence of  the  assured,  by  means  of  the  horses 
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or  vehicles  in  his  services,  and  the  use  there- 
of, as  described  in  the  application,  and  while 
in   the  charge  of   the   assured  or   his   em-  * 
ployees.    Provided,  however,  that: 

"  *A.  The  company's  liability  for  an  acci- 
dent resxilting  in  injuries  to,  or  in  the 
death  of,  one  person,  is  limited  to  five  thou- 
sand dollars  ($5,000)  and  subject  to  the 
same  limit  for  each  person;  the  total  lia- 
bility for  any  one  accident  resulting  in  in- 
juries to,  or  in  the  death  of,  any  number  of 
persons  is  limited  to  ten  thousand  dollars 
($10,ObO). 

"'This  insurance  is  subject  to  the  fol- 
lowing conditions,  which  are  to  be  construed 
as  conditions  precedent  of  this  contract: 

***l.  The  assured,  upon  the  occurrence  of 
an  accident,  shall  give  immediate  notice 
thereof  in  writing,  with  full  particulars,  to 
the  home  office  of  any  claim  which  may 
be  made  on  account  of  such  accident. 

"  '2.  If  thereafter  any  suit  is  brought 
against  the  assured  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered 
by  this  policy,  immediate  notice  thereof 
shall  be  given  to  the  company,  and  the  com- 
pany will  defend  against  such  proceeding, 
in  the  name  and  on  behalf  of  the  assured, 
or  settle  the  same  at  its  own  cost,  imless 
it  shall  elect  to  pay  the  assured  the  in- 
demnity provided  for  in  clause  "A"  of  spe- 
cial agreements,  as  limited  therein. 

•"'3.  The  assured  shall  not  settle  any[176J 
claim,  except  at  his  own  cost,  nor  incur  any 
expense,  nor  interfere  in  any  negotiation 
for  settlement  or  in  any  legal  proceeding, 
without  the  consent  of  the  company,  previ- 
ously given  in  writing,  but  he  may  provide 
at  the  time  of  the  accident  such  immediate 
surgical  relief  as  is  imperative.  The  as- 
sured, when  requested  by  the  company,  shall 
aid  in  securing  information  and  evidence, 
and  in  effecting  settlements,  and  in  case  the 
company  calls  for  the  attendance  of  any 
employee  or  employees  as  witnesses  at  in- 
quests and  in  suits,  the  assured  will  secure 
his  or  their  attendance,  making  no  charge 
for  his  or  their  loss  of  time.* 

"  *8.  No  action  shall  lie  against  the  com- 
pany as  respects  any  loss  under  this  policy 
unless  it  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction  of 
a  judgment  after  trial  of  the  issue.  No  such 
action  shall  lie  unless  brought  within  the 
period  within  which  a  claimant  might  sue 
the  assured  for  damages  unless,  at  the  ex- 
piry of  such  period,  there  is  such  an  action 
pending  against  the  assured,  in  which  case 
an  action  may  be  brought  against  the  com- 
pany by  the  assured  within  thirty  days  after 
final  judgment  has  been  rendered  and  satis- 
fied as  above.  In  no  case  except  that  of  mi- 
nors shall  any  action  lie  against  the  company 
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after  the  expiration  of  six  years  from  the 
date  of  the  given  injuries  or  death.  The 
•  company  does  not  prejudice  by  this  clause 
any  defenses  to  such  action  which  it  may 
be  entitled  to  make  under  this  policy. 

**  *This  policy  shall  only  cover  losses  sus- 
tained by  and  liability  for  any  *  claims 
against  the  assured  as  a  result  of  the  risk 
specified  in  the  contract  or  contracts  hereto 
attached,  and  is  issued  and  accepted  upon 
the  condition  that  all  the  provisions  printed 
on  the  slip  or  slips  attached  to  this  policy 
are  accepted  and  shall  be  fulfilled  by  the 
assured  as  part  of  this  contract  as  fully  as 
if  they  were  recited  at  length  over  the  signa- 
tures hereto- aflfixed/ 

**The  portion  of  the  policy  hereinbefore 
quoted,  commencing  with  the  words  'against 
(176]loss  from  common-law  or  statutory  •liability' 
and  ending  with  the  words  'entitled  to  make 
under  this  policy/  at  the  close  of  paragraph 
numbered  8,  were  printed  on  .the  slip  at- 
tached to  the  policy. 

"On  May  25,  1901,  the  plaintiff  becam<5 
liable  for  damages  on  accoimt  of  bodily  in- 
juries accidentally  suffered  by  Mrs.  Nellie 
Heideman,  and  caused  through  the  negli- 
gence of  the  plaintiff  by  means  of  a  horse 
and  vehicle  in  its  service  and  the  use  there- 
of, as  described  in  the  application  for  the 
policy,  and  while  in  charge  of  one  John 
Berry,  who  was  one  of  the  plaintiff's  em- 
ployees. The  plaintiff  immediately  gave 
the  defendant  notice  of  the  accident  and 
of  the  fact  that  Nellie  Heideman  made  a 
claim  against  the  plaintiff  for  damages  on 
account  of  ithe  bodily  injuries  she  had  suf- 
fered from  the  accident,  and  that  Henry 
Heideman,  her  husband,  also  nmde  a  claim 
for  damages  against  it  on  accoimt  of  the 
loss  of  the  services  of  his  wife  and  of  the 
expenses  of  physicians  and  nurses  which  re- 
sulted to  him  from  her  bodily  injuries.  On 
August  16,  1901,  the  defendant  notified  the 
plaintiff  that  it  denied  that  it  was  liable 
to  it  on  account  of  the  damages  resulting 
from  the  accident  under  its  policy  because, 
as  it  alleged,  the  driver  of  the  plaintiff's 
wagon  was  not  an  employee  of  the  plaintiff, 
but  the  fact  was  that  this  driver  was  an  em- 
ployee of  the  plaintiff,  and  the  accident  and 
the  damages  were  covered  by  the  policy. 
On  November  23,  1901,  Nellie  Heideman 
sued  the  plaintiff  for  $10,000  damages  on 
account  of  the  bodily  injuries  to  her  caused 
by  the  negligence  of  the  plaintiff's  driver 
and  by  the  accident,  and  Henry  Heideman 
brought  an  action  against  it  for  $3,000  dam< 
ages,  which  he  alleged  he  sustained  from 
the  same  cause.  On  November  29,  1901,  the 
plaintiff  in  writing  notified  the  defendant 
of  the  commencement  of  these  suits,  and  re- 
quested it  to  undertake  the  defense  of  said 
suits  as  its  said  policy  provides  it  would  do. 
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But  the  defendant  declined  to  undertake 
the  defense,  upon  the  alleged  gromid  that 
its  policy  did  not  cover  the  accident  or  the 
claims,  while  the  fact  was  that  it  oorered 
both.  The  injuries  to  Mrs.  Heideman  were, 
among  others,  the  breaking  of  her  right  hip- 
joint  socket  bone,  were  serious  and  perma- 
nent, and  *the  plaintiff  was  liaUe  for  dam- [ 
ages  in  each  of  the  suits.  It  feared  bea^ 
judgments  if  the  actions  were  permitted  to 
proceed  to  trial.  Thereupon,  on  April  1.% 
1902,  it  compromised  the  suits,  and  paid 
Mrs.  Heideman  $2,000  damages  and  her 
husband  $500  damages  on  account  of  the  In- 
juries caused  by  the  accident  and  the  n^- 
gence  of  its  driver. 

"The  petition  also  contained  the  foUoinii^ 
averments:  ^The  plaintiff  served  on  defend- 
ant a  written  notice,  notifying  it  of  the 
terms  of  settlement  offered  by  said  Nellie 
Heideman  and  Henry  Heideman  for  the  in- 
juries sustained  and  damages  suffered  by 
them  respectively,  as  aforesaid,  and  that 
plaintiff  proposed  to  accept  said  settlenicats 
and  pay  said  amounts,  and  to  hold  defend- 
ant responsible  for  such  payment  under  its 
aforesaid  policy;  that  defendant  interpoaed 
no  objection  to  said  proposed  settlement*, 
relying  upon  its  said  disclaimer  of  any  lia- 
bility under  said  policy  by  reason  of  its 
all^[ed  claim  that  the  driver  of  said  wa|coa 
was  not  in  the  employ  of  the  plaintiff  here- 
in; and  that  said  defendant*  by  reason  of 
the  said  denial  and  disclaimer  of  any  lia- 
bility, waived  all  the  conditions  of  the  mM 
policy  as  herein  set  forth.  Plaintiff  farther 
states  that  by  reason  of  defendant's  fail- 
ure and  refusal  to  defend  said  actioat 
brought  by  Nellie  Heideman  and  Hcary 
Heideman  against  plaintiff,  and  by  reason 
of  the  waiver  aforesaid,  it  was  obliged  to 
and  did  defend  said  actions  and  cmptorvd 
counsel  for  that  purpose,  at  an  expense  of 
two  hundred  and  fifty  dollars  ($250.00),  and 
that  said  employment  of  counsel  was  rea 
sonably  necessary,  and  that  said  sum  ol 
$250.00  is  the  reasonable  value  of  said  sarr- 
ices  so  performed.' 

"And  the  circuit  court  of  appeals  for 
the  eighth  circuit  further  certifies  thai  tks 
following  questions  of  law  are  presented  hf 
the  assignment  of  errors  in  this  case,  that 
their  decision  is  indispensable  to  a  deetskm 
of  this  case,  and  that  to  the  end  that  this 
court  may  properly  decide  the  issues  of  law 
presented  it  desires  the  instmctioa  ol  tSf 
Supreme  Court  of  the  United  States  upon 
the  following  questions: 

"1.  Did  the  denial  of  all  lUbility  by  Un- 
assurer  and  its  refusal  *to  defend  the  siut«(] 
in  the  name  and  on  behalf  of  the  aasnnd, 
as  provided  by  paragraph  2  of  the  pnltrr. 
constitute  such  a  breach  of  the  oontrvrt  oa 
its  part  that  it  released  the  assured  frcso 
its  agraameiit  in  pftragraph  3,  thst  it  vonM 
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Bot  setl.s;  any  daim  except  at  its  own  cost 
vitkout  the  consent  of  the  assurer,  previ- 
oiuty  given  in  writing,  and  from  the  provi- 
lion  <rf  paragraph  8,  that  no  action  should 
Ii«  ftgainst  the  assurer  as  respects  any  loss 
unless  for  loss  actually  sustained  and  paid 
bj  the  assured  in  satisfaction  of  a  judgment 
titer  trial  of  the  issue  ? 

*^  Were  the  provisions  of  paragraphs  3 
tsd  8  of  the  policy,  that  the  assured  should 
sot  settle  any  claim  except  at  its  own  cost, 
withoat  the  consent  of  the  assurer,  previous- 
It  given  in  writing,  and  that  no  action 
should  lie  against  the  assurer  as  respects 
sny  loss  under  the  policy  unless  brought  by 
the  assured  to  reimburse  it  for  loss  actu> 
tlly  sustained  and  paid  by  it  in  satisfaction 
of  a  judgment  after  trial  of  the  issue,  waived 
by  the  assurer's  denial  of  liability  under 
the  policy,  and  by  its  failure  and  refusal 
to  defend  the  suits  against  the  assured,  ac- 
cording to  the  provision  in  paragraph  27 

**3.  Did  the  compromise  by  the  assured 
of  the  suits  against  it  after  the  assurer 
denied  liability  and  refused  to  defend  them, 
and  the  payment  by  the  assured  of  the 
damages  claimed  of  it  pursuant  to  the  com- 
promise, without  the  consent  of  the  assurer 
and  witiiout  the  rendition  of  a  judgment  or 
a  trial  of  the  issues,  prevent  the  assured 
from  securing  any  recovery  of  the  assurer 
npon  the  policy  on  account  of  the  negligence, 
accident,  and  injuries  described? 

"4.  Considering  the  terms  of  the  policy, 
IS  the  right  of  the  assurer  to  insist  upon 
the  condition  of  paragraph  8  respecting  the 
rendition  ol  judgment  after  trial  and  its 
satisfaction  by  the  assured  dependent  upon 
the  assurer's  defense  of  the  action  against 
the  assured,  according  to  the  provision  in 
paragraph  2? 

"6.  Considering  the  terms  of  the  policy, 
is  the  assurer's  denial  of  liability  under  the 
policy  a  waiver  of  the  condition  in  para- 
graph 8  respecting  the  rendition  of  judgment 
after  trial  and  its  satisfaction  by  the  as- 
sured? 
f9]  •**6.  Under  the  terms  of  the  policy,  may 
the  liability  of  the  assured  to  the  injured 
person  and  the  extent  of  that  liability  be 
litigated  in  the  first  instance  in  an  action 
between  the  assured  and  the  assurer,  where 
the  assurer  has  denied  its  liability  under 
the  policy,  and  has  refused  to  defend  an  ac- 
tion brought  against  the  assured  by  the  in- 
jmed  person  f* 

Mr.  Ford  D7.  Tl&oinpaoB  argued  the 
eanae,  and,  with  Messrs,  William  B.  Thomp- 
aos  and  Ralph  Cretos,  filed  a  brief  for  the 
^  Louis  Dressed  Beef  &  Provision  Com- 
pany: 

This  contract  of  insurance  is  one  in  which 
Uie  insurer  agreed  not  only  to  indemnify 
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against  loss  or  damage,  butr  also  to  indem- 
nify the  assured  against  liability  for  lost 
or  damages. 

Fentan  v.  Fidelity  d  0.  Co,  36  Or.  283, 
48  L.RA.  770,  66  Pac.  1096;  American 
Surety  Co.  v.  PouZy,  170  U.  S.  133,  42  L. 
ed.  977,  18  Sup.  Ct.  Rep.  552;  Boven  t. 
Employers*  Liability  Assur.  Corp.  93  Wis. 
201,  32  L.R.A.  888,  67  N.  W.  46. 

A  judgment  against  an  indemnitee,  after 
notice  to  the  insurer  to  defend  suit,  is  con- 
clusive of  the  amount  and  liability. 

16  Am.  A  Eng.  Enc.  Law,  p.  180,  note 
4;  Shotcers  v.  Wadsworth,  81  Cal.  270,  22 
Pac.  663. 

Such  a  judgment,  without  any  notice 
to  an  indemnitor,  is  presumptive  evidence 
of  liability  and  its  amount  only. 

16  Am.  &  Eng.  Enc.  Law,  p.  180,  note 
5;  Kansas  City,  M,  d  B.  R,  Co.  v.  South- 
ern R.  News  Co.  151  Mo.  373,  46  L.R.A. 
380,  74  Am.  St.  Rep.  545,  52  S.  W.  205; 
Laing  v.  Banson  (Tex.  Civ.  App.)  36  S. 
W.  116. 

The  provision  for  the  judgment  and  its 
payment  is  of  the  same  nature  and  effect  as 
the  provision  in  fire  insurance  policies  for 
a  determination  of  amount  and  liability  by 
arbitration,  and  that  such  arbitration  shall 
be  a  condition  precedent  to  any  right  of  ac- 
tion in  law  or  in  equity  to  recover  for 
such  loss.  Such  contracts  are  valid  and 
binding  as  long  as  the  indemnitor  proceeds 
in  accordance  with  them,  and  does  not  deny 
its  liability. 

Bamilton  v.  Liverpool  d  L.  d  0.  Ins. 
Co.  136  U.  S.  242,  262,  34  L.  ed.  419,  422, 
10  Sup.  Ct.  Rep.  945. 

But  they  are  ineffective  and  are  waived 
when  the  insurer  denies  all  liability. 

Wainer  v.  Mil  ford  Mut.  F.  Ivft.  Co.  153 
Mass.  336,  11  L.R.A.  698,  26  N.  B.  877; 
Savage  v.  Phoenix  Ins.  Co.  12  Mont.  458, 
33  Am.  St.  Rep.  591,  31  Pac.  66;  Pencil  v. 
Borne  Ins.  Co.  3  Wash.  485,  28  Pac.  1031. 
A  denial  of  all  liability  waives  the  pro- 
vision that  no  action  can  be  maintained 
until  Sixty  days  after  proofs  of  loss,  and 
makes  it  available  immediately. 

Tayloe  v.  Merchants*  F.  Ins.  Co.  9  How. 
390,  403,  13  L.  ed.  187,  192;  California  In: 
Co.  V.  Oracey,  16  Colo.  70,  22  Am.  St.  Rep. 
376,  24  Pac.  677;  4  Joyce,  Ins.  §3211. 

A  denial  of  liability  waives  the  provi- 
sion requiring  proof  of  loss  by  fire,  and 
avoids  the  provision  that  no  action  shall 
be  maintained  until  such  proofs  have  been 
furnished. 

Knickerbocker  L.  Ins.  Co.  v.  Pendleton, 
112  U.  S.  696,  710,  28  L.  ed.  866,  870,  5 
Sup.  Ct.  Rep.  314;  4  Joyce,  Ins.  §  3257. 

The  provision  in  a  policy  that  no  suit  or 
action  against  this  company  for  recovery  of 
any  claim  for  loss  by  virtue  of  this  policy 
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shall  be  sustained  in  any  court  of  law  or 
chancery  unless  award  of  loss  by  arbitra- 
tion,  as  herein  provided  for^  shall  have  been 
first  returned,  is  waived  by  a  denial  of  all 
liability,  and  an  action  is  then  at  once 
maintainable. 

Bailey  v.  ^tna  /tw.  Co.  77  Wis.  336,  46 
N.  W.  440. 

The  general  rule  is  that  arbitration,  ap- 
praisal, and  all  other  acts  which  are  made 
conditions  precedent  to  an  action  upon  a 
contract  of  insurance,  are  waived  by  a  de* 
nial  of  all  liability. 

Beach,  Ins.  §   1244. 

Messrs.  George  Weems  Williams  and 
Frank  Gosnell  argued  the  cause  and  filed 
a  brief  for  the  Maryland  Casualty  Com- 
pany: 

In  contracts  of  indemnity,  where  the  ob- 
ligation is  to  perform  some  specific  thing 
or  to  save  the  obligee  from  a  charge  or  lia- 
bility, it  seems  the  contract  is  broken  when 
there  is  a  failure  to  do  the  specific  act,  or 
when  such  charge  or  liability  is  incurred. 

But  where  the  obligation  is  that  the  par- 
ty indemnified  shall  not  sustain  damage  or 
molestation  by  reason  of  the  acts  or  omis- 
sions of  another,  or  by  reason  of  any  lia- 
bility incurred  through  such  acts  or  omis- 
sions, there  is  no  breach  until  actual  dam- 
age is  sustained. 

And,  in  such  cases,  a  judgment  recovered 
against  the  party  indemnified  on  account 
of  the  acts  or  neglect  of  another  for  which 
he  is  answerable,  without  payment  of  the 
judgment,  or  some  part  thereof,  does  not  en- 
title him  to  sustain  an  action  against  the 
indemnitors. 

Fnje  V.  Bath  Gas  &  Electric  Co.  97  Me. 
241,  59  L.R.A.  444,  94  Am.  St.  Rep.  500, 
54  Atl.  395;  Tratelcrs  Ins.  Co.  v.  MoseSy 
63  N.  J.  Eq.  260,  92  Am.  St.  Rep.  663,  49 
Atl.  720;  Finley  v.  United  States  Casualty 
Co.  113  Tenn.  592,  83  S.  W.  2;  Cushman  v. 
Carhondale  Fuel  Co.  122  Iowa,  656,  98  N. 
W.  509;  O'Connell  v.  Kew  York,  N.  E.  & 
n.  R.  Co.  187  Mass.  272,  72  N.  E.  979; 
Munro  v.  Maryland  Casualty  Co.  96  N.  Y. 
Supp.  705 ;  Henderson  v.  Maryland  Casualty 
Co.  29  Pa.  Super.  Ct.  308;  Connolly  v. 
BoUter,  187  Mass.  266,  72  N.  E.  981. 

The  policy  should  be  construed  as  though 
entered  into  between  individuals. 

Imperial  F.  Ins.  Co.  v.  Coos  County y  151 
U.  S.  452,  462,  38  L.  ed.  231,  235,  14  Sup. 
Ct.  Rep.  379;  Baltimore  d  0.  8.  W.  R.  Co. 
V.  Voigt,  176  U.  S.  490,  44  L.  ed.  561,  20 
Sup.  Ct.  Rep.  385;  Riddlcsharfjer  v.  Hart- 
ford F.  Ins.  Co.  7  Wall.  390,  19  L.  ed. 
259. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

An  elementary  remark  or  two  will  lo 
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something  toward  answering  these  qiH»- 
tions.  The  form  of  the  dedaration  does  not 
appear,  but  we  may  suppose  a  oooat  npoo 
the  casualty  company's  refusal  to  defen^f 
the  suit  against  the  plaintiff.  If  tke  de- 
fendant's contention  is  right,  that  bmrh 
made  it  impossible  for  the  plaintiff  to  at- 
title  itself  to  the  payment  promised  in  the 
policy  according  to  its  terms.  But  the  de- 
fendant could  not  set  'itself  free  by  ao^ 
simple  a  device.  In  general,  when  one  parti , 
by  his  fault,  prevents  the  other  party  to  s 
contract  from  entitling  himself  to,  a  benefit 
under  it  according  to  its  terms,  the  former  b 
liable  for  the  value  of  that  benefit,  le^^  the 
value  or  cost  of  what  the  plaintiff  voaM 
have  nad  to  do  to  get  it.  In  this  case  the 
plaintiff  had  nothing  more  to  do  or  to  pay 
after  it  had  been  compelled  to  satisfy  the 
claim  against  it.  And  therefore  on  general 
principles,  it  would  be  entitled  to  denuitd 
the  whole  amount  which  the  jury  might  find 
that  it  would  have  received  had  the  eon- 
tract  been  performed.  Hinckley  v.  Pitu- 
burgh  Bessemer  Steel  Co.  121  U.  S.  264,  30 
L.  ed.  967,  7  Sup.  Ct,  Rep.  875. 

It  is  suggested,  to  be  sure,  that  the  puis- 
tiff  should  have  defended  the  suit  against 
it.  But  not  only  was  that  not  one  of  iht 
plaintiff's  imdertakings,  but  it  was  express* 
ly  forbidden  to  the  plaintiff  by  the  coe* 
tract,  as  no  doubt  the  defendant  would  hsTt 
pointed  out  had  that  course  been  tako. 
Moreover,  the  defendant,  by  its  refusal,  mt 
at  the  very  root  of  the  mutual  obligatios, 
and  put  an  end  to  its  right  to  demand  iuT- 
ther  compliance  with  the  supposed  tern  ol 
the  contract  on  the  other  side.     The  aHi 

* 

concern  of  the  plaintiff  was  to  establi^  mt- 
sonable  ground  for  believing  that  if  tte 
defendant  had  not  broken  its  contract  it 
would  have  been  called  on  to  make  a  far- 
ment  to  the  plaintiff,  and  how  mudi  that 
pajmient  would  have  been. 

Looking  at  the  substance  of  the  matter, 
it  makes  no  practical  difference,  no  differ 
ence  in  the  amount  of  the  defendant**  lia- 
bility, whether  we  say  that  the  dofendant, 
by  its  conduct,  made  performance  of  tk 
conditions  by  the  plaintiff  imposaibls,  aad 
therefore  was  chargeable  for  the  sum  whick 
it  would  have  had  to  pay  if  those  coadi^i'si 
had  been  performed,  or  answer,  in  the  laa- 
guage  of  the  questions,  that  perfomaact  cf 
the  conditions  was  waived.  The  sole  differ- 
ence would  be  in  the  form  of  the  declara- 
tion. In  either  case  the  plaintiff  would  de- 
clare upon  the  policy,  only  the  breaches  a«^ 
signed  would  not  be  the  same.  In  the  for 
mer,  the  breach  would  be  the  refusal  to  de- 
fend; in  the  latter,  the  refusal  to  par.  U 
it  is  necessary  to  consider  *the  que*tios  iB[] 
a  technical  aspect,  we  think  thit  thr  plAia 
tiff  was  entitled  to  treat  the  contr.ict  i«  os 
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foot*  notwithstandinc:  the  defendant's  act, 
and  go  on  with  it  cy-pris.  Under  the  cir- 
cumfttanoes  it  could  not  comply  literally 
with  the  words,  and  was  justified  in  doing 
the  best  thing  that  could  be  done  for  the 
interest  of  both.  The  defendant,  by  its  abdi- 
citioo,  put  the  plaintiff  in  its  place,  with  all 
its  rights.  To  limit  its  liability  as  if  its 
onlj  promise  was  to  pay  a  loss  paid  upon  a 
jndgmoit  is  to  neglect  the  meaning  and 
porpose  of  the  reference  to  a  judgment,  and 
even  the  words  of  the  promise.  The  prom- 
iie  in  form  is  to  indemnify  against  loss  by 
certain  kinds  of  liability.  The  judgment  con- 
templated in  the  condition  is  a  judgment  in 
I  suit  defended  by  the  defendant  in  case 
it  eleets  not  to  settle.  The  substance  of 
the  promise  is  to  pay  a  loss  which  the  plain- 
tiff shall  have  been  compelled  to  pay,  after 
»ach  precautions  and  with  such  safeguards 
u  the  defendant  may  insist  upon.  It  saw 
fit  to  insist  upon  none. 

We  assume  that  the  settlement  was  rea- 
sonable, and  that  the  plaintiff  could  not  ex- 
pect to  escape  at  less  cost  by  defending  the 
saits.  If  this  were, otherwise,  no  doubt  the 
defendant  would  profit  by  the  fact.  The 
defendant  did  not  agree  to  repay  a  gratuity, 
or  more  than  fairly  could  be  said  to  have 
been  paid  upon  compulsion.  But  a  sum  paid 
in  the  prudent  settlement  of  a  suit  is  paid 
mder  the  compulsion  of  the  suit  as  truly 
u  if  it  were  paid  upon  execution. 

But  there  is  another  aspect  of  the  eighth 
condition  of  the  slip  which  requires  a  few 
Tords  more.  It  is  said  that  this  condition 
expressly  contemplates  a  breach  of  contract 
by  the  company,  and  defines  the  plaintiff's 
nghts  in  that  case.  The  words  "no  action 
^11  lie  against  the  company  as  respects 
any  lose  under  this  policy  unless,"  etc.,  cer- 
tainly do  contemplate  a  case  in  court  in 
which  the  company  may  turn  out  to  be  in 
the  wrong,  and  therefore  technically  guilty 
of  a  breach  of  contract.  •  But  notwithstand- 
ing the  contrary  suggestion  in  Sanders  v. 
Frankfort  Marine,  Acci.  d  Plate  Olass  Ins. 
^0.  72  N.  H.  485,  498,  499,  101  Am.  St.  Rep. 
«88,  57  Atl.  655,  we  think  that  the  only 
tt^reach  which  that  condition  has  'in  view  is 
»  refusal  by  the  company  to  pay  after  the 
<^sion  in  a  case  of  which  It  has  taken 
f^rge,  when,  notwithstanding  the  judg- 
n>«it  it  conceives  itself  to  have  a  defense. 
The  action  referred  to  is  an  action  for  money 
illeged  to  be  due  under  the  policy.  Con- 
^™ct8  rarely  provide  in  detail  for  their 
nonperformance.  It  would  be  stretching  the 
words  quoted  to  a  significance  equally  hurt- 
W  to  both  parties,  and  probably  equally  ah- 
•ent  from  the  minds  of  both,  to  read  them 
«  baring  within  their  scope  an  initial  re- 
pudiation of  liability  by  the  defendant,  and 
» requirement  that,  in  that  event,  the  plain- 


tiff  should  be  bound  to  try  the  case  against 
itself,  although  it  should  be  plain  that  by 
a  compromise  it  could  reduce  its  claim  on 
the  defendant  as  well  as  its  own  loss. 

If  there  is  anything  in  the  doubt  whether 
the  defendant,  by  assuming  the  defense  of 
the  original  suit,  would  not  lose  its  right 
to  deny  that  the  policy  applied,  even  if  it 
purported  to  save  that  right,  it  does  not 
change  our  opinion.  The  requirement  of  a 
trial  and  judgment  would  not  accomplish 
the  object  suggested,  to  make  collusion  im- 
possible. The  objections  to  thus  hamper- 
ing the  dominus  litis  have  been  touched  up- 
on, and  there  would  be  presented  the  anom- 
aly, if  not  the  monstrosity,  of  a  party 
attempting  to  provide  by  contract  that  if  he 
should  do  what,  by  general  principles  of  con- 
tract, forfeited  his  right  to  make  further 
requirements  of  the  other  side,  his  conduct, 
on  the  contrary,  should  impose  new  obliga- 
tions on  the  other  side.  If  the  defendant 
kept  its  contract,  it  would  defend  the  suit, 
and  the  plaintiff  would  have  no  duties.  If 
it  refused  to  do  as  it  had  promised,  we  can- 
not think  that  it  was  entitled  to  complain 
that  the  plaintiff  did  not  do  it,  when  the 
interest  of  both  was  the  other  way.  Before 
a  policy  should  be  construed  to  have  such 
an  extraordinary  effect  honesty  requires  that 
the  assured  should  be  notified  of  his  duties 
in  unmistakable  words. 

We  answer  the  first,  second,  fourth,  and 
fifth  questions  in  the  affirmative,  the  third 
in  the  negative,  and  the  sixth  in  the  affirm- 
ative, so  far  as  the  question  is  warranted 
by  the  facts  set  forth.  It  will  be  so  certified. 


•FRANK  COLE  BROWN,  Plff.  in  Err,,     [184] 

V. 

CHARLES  DUNCAN  GURNEY.  (No.  97.) 


JOSIAH  APPLETON  SMALL,  Plff.  in  Err^ 

V. 

FRANK  COLE  BROWN.    (No.  98.) 


FRANK  COLE  BROWN,  Plff.  in  Err. 

V. 

JOSIAH  APPLETON  SMALL.  (No.  99.) 
(See  S.  C.  Reporter's  ed.  184-194.) 


1.  Appeal— qveatloi&s    ireTle'WAble— ezl«« 
tence  of  facts  aMumed  at  trlAl.^^ei- 

ther  party  will  be  heard  in  the  appellate  court 

Note. — On  conflicting  mining  locations — see 
notes  to  Last  Chance  Mia.  Co.  v.  Tyler  Min. 
Co.  39  L.  ed.  U.  S.  859;  Enterprise  Min.  Co. 
V.  Rico- Aspen  Consol.  Min.  Co.  42  L.  ed.  U.  S. 
06. 

On  lodes  or  veins  within  placer  claims — see 
note  to  Mt.  Rosa  Min.  Mill.  &  Land  Co.  v. 
Palmer,    50    L.R.A.    289. 

As  to  location  of  a  mining  claim  as  aban- 
doned or  forfeited — see  note  to  Wilson  v.  Free- 
man,  68  L.B.A   833. 
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to  qoestton  the  facts  wlHwe  existence  was  as- 
sumed In  the  trial  court,  and  on  which  as- 
sumption the  trial  proceeded  without  objec- 
tion, and  the  case  was  declded,^-e8peclally 
where  the  alleged  omissions  might  haye  been 
supplied  if  called  to  the  attention  of  the 
trial  court. 


S.  Mines— lode      location*— Amendntent.— 

An  amended  relocation  of  a  mining  claim, 
made  after  the  land  has  reyerted  to  the  pub- 
lic domain,  cannot  cure  the  defect  in  the 
original  relocation  arising  out  of  the  fact 
that  the  land  was  not  then  subject  to  entry, 
where  Intervening  rights  In  fayor  of  a  third 
person  have  been  created. 

8*  Mines— lode  location— ^reversion  to 
public  dontain^relocation.— The  south 
end  of  a  lode  mining  claim,  separated  from 
the  rest  of  the  claim  by  a  patented  placer 
claim,  did  not  revert  to  and  become  part  of 
the  public  domain,  and,  as  such,  subject  to 
relocation,  until  the  claimant  elected  to  re- 
tain and  patent  the  north  end  of  the  claim, 
although  such  election  was  not  made  within 
the  sixty  days  given  for  that  purpose  by  the 
Land  Department  in  refusing  a  patent  for 
the  entire  claim  because  divided  by  the  plac- 
er claim,  but  was  deferred  until  after  the 
unsuccessful  termination  In  the  Land  Depart- 
ment of  a  contest  with  the  placer  claimant, 
begun  after  the  decision  refusing  the  patent. 

4.  Mines— lode  locatlon^re version  to 
public  domain — relocation.— An  election 
to  retain  the  north  end  of  a  lode  mining 
claim,  separated  from  the  rest  of  the  claim 
by  a  patented  placer  claim,  made  after  the 
unsuccessful  termination  In  the  Land  Depart- 
ment of  a  contest  with  the  placer  claimant, 
begun  after  a  patent  for  the  entire  claim  was 
refused  because  divided  by  the  placer  claim, 
took  effect  eo  instanti  as  an  abandonment  of 
the  south  end  of  such  claim,  which  became 
at  once  subject  to  relocation,  although  the 
entry  as  to  such  tract  had  not  then  been 
formally  canceled. 

5.  Public  lands— decision  off  Land  De* 
partment— collateral  attack.— Rulings 
of  the  Land  Department  as  to  the  tract  cov- 
ered by  a  lode  mining  claim  are  as  free  from 
collateral  attack  where  final  entry  has  been 
made  as  though  patent  had  issued. 

[Nos.  97,  98,  99.] 

Argued  and  submitted  December  S,  1905, 
Decided  April  «,  1906, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 


which,  reversing  the  judgments  of  the  Dis- 
trict Court  of  Teller  County,  in  that  state, 
held  that  the  south  end  of  a  lode  raining 
claim  reverted  to  the  public  domain  axu!  be- 
came subject  to  relocation  when  the  claim- 
ant elected  to  retain  the  north  end  of  tiv^ 
claim,  after  patent  for  the  entire  clain 
had  been  refused  and  the  Land  Department 
had  decided  a  contest  with  a  plaeer  claimant 
against  the  contention  of  a  known  vein  in 
the  placer  conflict.    Affirmed. 

See  same  caae  below,   32  Colo.  472,  77 
Pac.  367. 

Statement  by  Mr.  Chief  Justiee  FmUer: 
Brown  applied  for  patent  on  a  minii.^ 
claim,  known  as  the  Scorpion,  and  Gurw.i 
adversed  this  application  as  the  owner  and 
claimant  of  the  Hobson's  Choice,  as  did 
Small,  *al80,  as  the  owner  and  daimaat  of[ 
the  P.  G.  claim.  Thereafter  eadi  broo^K^ 
suit  in  support  of  his  adverse  claim  is  tb^ 
district  court  of  Tello*  county,  Colonda 
The  cases  were  tried  together  on  an  agreed 
statement  of  facts.  Thia  showed  that  tlK 
Scorpion,  Hobson's  Choice,  and  P.  G.  loca- 
tions covered  substantially  the  same  tract 
of  ground,  and  were  all  made  in  compliance 
with  law,  with  the  exception  repeated  in 
connection  with  each  of  said  locations: 
^'Provided,  kou>ever,  that  it  is  not  admitted 
that  at  the  time  of  said  location  the  grousil 
embraced  in  said  location  was  a  part  d 
the  vacant  and  unappropriated  publie  do- 
main. 


M 


It  appeared  that  prior  to  May  28,  189&,  a 
mining  lode  location  called  the  Kohsyo  tu 
owned  by  the  Cripple  Creek  Mining  Com- 
pany, which  claim  was  divided  into  two  ncc- 
contiguous  tracts  by  the  Mt.  Rosa  pbcrr 
claim.  The  north  end  of  the  Kohsyo,  eon- 
prising  500  feet  of  the  claim,  was  wbcra 
the  discovery  of  mineral  was  made,  aad  it 
also  contained  a  discovery  shaft  and  tW 
other  workings  and  improvements  of  tkt 
claim.  The  south  end,  being  700  feet  is 
length,  did  not  show  mineral,  and  wu 
without  development  work  of  any  kind. 

The  foUowing  diagram  illustratca  the  li^ 
nation: 


The  local  land  office  permitted  the  claim-  as  one  daim,  but  the  Department  aHi* 
ant  of  the  Kohnyo  to  enter  the  two  tracts  |  mately  refused  to  issue  a  patent  for  vaA 
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tncta,  Imsing  the  refusal  upon  the  ground 
that  two  portiona  of  a  lode  mining  claim, 
separated  by  a  patented  placer,  could  not 
be  included  within  one  patent.  The  land 
oSIce  gave  the  applicant,  however,  the  priv- 
ilejre  to  apply  for  a  patent  upon  either  of 

18] 'the  segregated  tracts,  and  directed  that,  in 
default  of  an  election  or  appeal  by  the 
claimant  within  sixty  days  from  the  date 
of  the  order,  the  entry  of  that  portion  of 
the  claim  lying  south  of  the  Mt.  Rosa 
elaim  should  be  canceled  without  further 
notice.  This  decision  was  rendered  May 
28,  1895,  and  no  appeal  was  taken  from  it ; 
but  the  claimant  of  the  Kohnyo  instituted 
proceedings  against  the  claimant  of  the 
Mt  Rosa  placer,  the  purpose  of  which  was 
to  secure  title  to  the  vein  of  the  Kohnyo, 
which,  it  was  claimed,  passed  through  the 

'  portion  of  the  placer  claim  which  conflicted 
with  the  Kohnyo  location.  These  proceed- 
ings were  prosecuted  before  the  Land  De- 
partment, with  the  result  that  on  May  7, 
1898,  a  decision  was  rendered  against  the 
Kohnyo  claimant's  contention  of  a  known 
fein  in  the  placer  conflict. 

June  14,  1898,  the  claimant  of  the  Kohnyo 
filed  in  the  land  office  a  written  instru- 
ment, dated  June  10,  by  which  it  elected  to 
rttain  and  patent  the  north  end  of  the 
Kohnyo  claim,  and  in  which  it  also  waived 
any  right  to  further  question  or  review  the 
decision  of  the  Secretary  of  the  Interior 
of  May  7,  1898,  affirming  the  decision 
of  May  28,  1895. 

July  15,  1898,  the  Commissioner  of  the 
General  Land  Office  canceled  the  entry  of  the 
Kohnyo  claim  as  to  that  portion  south  of 
the  Mt.  Rosa  placer. 

May  13,  1898,  Brown  located  this  700  feet 
as  the  Scorpion  lode  claim.  June  23,  1898, 
Gumey  located  the  same  premises  as  the 
Hohson's  Choice  lode  claim,  and  July  16, 
1898,  Small  located  the  same  ground  as  the 
P.  G.  lode  claim.  July  15  and  16,  1898,  the 
dairaant  of  the  Scorpion  filed  amended 
and  second  amended  certificates. 

On  these  facts,  judgment  was  rendered 
for  defendant  in  each  case,  from  which 
plaintiffs  appealed  to  the  supreme  coutt  of 
the  state.  That  court  reversed  the  judg- 
ment in  Oumey  v.  Brawny  and  entered  judg- 
n»ent  that  Gumey  recover  the  premises  in- 
<^nded  in  the  Hobson's  Choice  location,  and 
for  costs;  and  reversed  the  judgment  in 
Small  V.  Brotim,  and  entered  judgment  "that 
neither  party  has  established  any  right  to 

^Ithe  ^premises  in  controversy,"  and  for  costs. 
The  opinion  is  reported  in  32  Colo.  472, 
77  Pac.  357. 

Mr.  WilllAm  C.  Prentiss  argued  the 
«ttte,  and,  with   Messrs,  Charles  F,   Pot- 


ter  and  Horace  F.  Clark,  filed  a  brief  for 
for  Brown: 

The  identity  of  the  ground  in  question 
with  the  aoutherly  part  of  the  Kohnyo  lo- 
cation, and  the  existence  of  the  Kohnyo  lo- 
cation and  entry,  cannot  be  established  by 
conoessum  of  counsel  on  appeal,  or  by  any 
permissible  legal  inference  from  the  rec- 
ord. 

Puehlo  V.  Robinson,  12  Colo.  593,  21  Pac. 
899;  Parker  v.  People^  7  Colo.  App.  56,  42 
Pac.  172;  Reddicker  v.  Lavinsky,  3  Colo. 
App.  159,  32  Pac.  349;  Martin  v.  Force, 
3  Colo.  199;  Evans  v.  Young,  10  Colo.  316, 
3  Am.  St.  Rep.  583,  15  Pac.  424;  Leach  v. 
Lothian,  10  Colo.  439,  15  Pac.  816;  Schwed 
V.  Rohson,  12  Colo.  400,  21  Pac.  189;  Par- 
ker v.  People,  13  Colo.  155,  4  L.R.A.  803, 
21  Pac.  1120;  Empire  Land  d  Canal  Co.  v. 
Engley,  J  4  Colo.  289,  23  Pac.  452;  Townsend 
V.  Fulton  Irrigating  Ditch  Co,  17  Colo. 
145,  29  Pac.  463 ;  Zadig  v.  BaldvAn,  166  U. 
S.  485,  41  L.  ed.  1087,  17  Sup.  Ct.  Rep. 
639 ;  Parkison  v.  Boddiker,  10  Colo.  503,  15 
Pac.  806. 

The  pendency  of  a  mineral  entry  does  not 
prevent  location  by  another  of  the  ground 
covered  thereby,  and  such  location  becomes 
effective  if  the  entry  be  canceled  or  re- 
linquished and  the  possessory  title  forfeited 
or  abandoned. 

Lavagnino  v.  Uhlig,  198  U.  S.  443,  49  L. 
ed.  1119,  25  Sup.  Ct.  Rep.  716. 

Possessory  rights  to  mining  claims  may 
be  acquired  and  maintained  irrespective  of 
patent  proceedings,  unless  such  proceedings 
culminate  in  the  issuance  of  patent. 

Clipper  Min.  Co.  v.  Eli  Min.  d  Land  Co. 
194  U.  S.  220,  226,  48  L.  ed.  944,  949,  24 
Sup.  Ct.  Rep.  632;  Little  Pauline  v.  Lead- 
ville  Lode,  7  Land  Dec.  506;  Cain  v.  Ad- 
denda Min.  Co.  29  Land  Dec.  62;  Re  Wol- 
enherg,  29  Land  Dec.  302,  488;  Re  Lucky 
Find  Placer,  32  Land  Dec.  200;  Adams  v. 
Polglase,  32  Land  Dec.  477 ;  Jaw  Bone  Lode 
V.  Damon  Placer,  34  Land  Dec.  72;  Benson 
Min.  d  Smelting  Co.  v.  Alta  Min.  d  Smelt- 
ing Co.  145  U.  S.  428,  36  L.  ed.  762,  12  Sup. 
Ct.  Rep.  877. 

A  location  duly  made  before  cancelation 
of  the  entry  becomes  valid  upon  such  can- 
celation, if  the  possessory  title  upon  which 
entry  was  made  falls  for  any  reason.^ 

Murray  v.  Polglase,  23  Mont.  401,  69  Pac. 
439;  Adams  v.  Polglase,  supra;  33  Land 
Dec.  30. 

The  location  can  be  valid  only  to  the  ex- 
tent of  the  lode,  and  if  the  lode  termi- 
nates at  a  point  within  the  location,  the  lo- 
cation beyond  such  point  is  invalid. 

Armstrong  v.  Loioer,  6  Colo.  393;   Pat- 
terson T.  Hitohoock,  3  Colo.  633;   ZoUars 
'  v.  Bvoms,  5  fed.  172.  . 

719 


189,  100 


Supreme  Coubt  of  the  United  States. 


Oct.  TwMy, 


The  petition  of  August  14,  1895,  was,  in 
effect,  an  application  for  reinstatement  and 
amendment. 

Re  Kohnyo  d  F,  Lodes,  28  Land  Dec.  461  ; 
Guillory  v.  Buller,  24  Land  Dec.  209;  :North- 
em  P.  R,  Co.  v.  De  Lacey,  174  U.  S.  622, 
43  L.  ed.  1111,  19  Sup.  Ct  Rep.  791. 

The  application  for  reinstatement  takes 
effect  as  of  the  date  formal  application  is 
made  to  the  register  of  the  local  office  for 
republication  of  notice. 
Jaw  Bone  Lode  v.  Damon  Placer,  supra. 
Under  the  rules  of  the  Land  Department, 
a  decision  takes  effect  at  once,  and  is  not 
in  suspense  pending  the  time  for  appeal  or 
review,  and  during  such  time  entries  are 
received  subject  to  the  right  of  appeal  or 
review. 

Re  Instructions,  3  Land  Dec.  119;  Re 
Reed,  G  Land  Dec.  563;  Re  Oauger,  10 
Land  Dec.  221;  Thomas  v.  Rathbun,  12 
Land  Dec.  243 ;  Perrott  v.  Conmck,  13  Land 
Dec.  598;  Vradenhurg  v.  Orr,  16  Land  Dec. 
35. 

.Mr.  Charles  C.  Bntler  submitted  the 
cause    for   Gurney : 

Abandonment  rests  upon  intention,  and 
takes  effect  instantly;  while  forfeiture  takes 
place  by  operation  of  law,  and  is  not  com- 
plete until  someone  else  has  attempted  to 
initiate  a  right  to  the  forfeited  property. 
Lindley,  Mines,  §  643. 
A  relocation  of  a  mining  claim  may  be 
made  after  entry  and  before  cancelation 
of  the  receiver's  receipt,  under  conditions 
that  would  warrant  such  relocation  in  the 
absence  of  entry;  a  relocator  simply  tak- 
ing the  hazard  of  the  entry  being  ultimately 
sustained. 

Morrison,  Mining  Rights,  9th  ed.  76; 
Btcigart  v.  Walker,  49  Kan.  100,  30  Pac. 
162 ;  Smuggler  Min.  Co.  v.  Trueworthy  Lode 
Claim,  19  Land  Dec  356;  Barringer  ft  A, 
Mines  &  Mining,  p.  375. 

The  including  of  the  discovery  shaft  in 
a  patent  issued  to  another  renders  the  orig- 
inal location  invalid,  and  restores  the  ter- 
ritory to  the  public  domain. 

Millei'  V.  Oirard,  3  Colo.  App.  278,  33 
Pac.  69;  Owillim  v.  Donnellan,  115  U.  S. 
45,  29  L.  ed.  348,  6  Sup.  Ct  Rep.  1110; 
Barringer  &  A.  Mines  &  Mining,  299;  Re 
Adams  Lode,  16  Land  Dec.  233. 

Where  one  goes  to  patent  for  a  part  of 
his  claim,  excluding  the  other  portion  from 
his  patent,  even  though  there  be  no  formal 
relinquishment,  as  there  is  in  this  case,  the 
portion  thus  omitted  reverts  to,  and  becomes 
a  part  of,  the  public  domain. 
Re  Welch,  4  Land  Dec.  172. 
The  cancelation  of  a  mineral  patent  entry 
—of  the  receiver's  receipt — does  not  of  it- 
self alone  ever  operate  to  restore  the  land 
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to  the  public  domain  and  render  it  subject 
to  relocation. 

Lindley,  Mines,  §  772;  McGowan  v.  Alps 
Consol.  Min,  Co.  23  Land  Dec  115;  Re 
Magruder,  1  Land  Dec  527;  Barringer  4 
A.  Mines  A  3£ining,  316;  Rebecca  Gold  Min. 
Co.  V.  Bryant,  31  Colo.  119,  102  Am.  St 
Rep.  17,  71  Pac  1110. 

Where  a  certain  fact  is  accepted  ia  ih» 
trial  court,  and  the  trial  proceeds  vithoot 
objection,  upon  the  assumption  that  sock 
fact  exists,  and  the  court  decides  the  cause, 
relying  upon  such  assumption,  neither  party 
will  be  heard  in  the  court  of  review  to 
question  the  existence  of  the  fact. 

2  Cyc  Law  k  Proc.  p.  675;  Blith  v.  Me- 
Comick,  15  Utah,  188,  49  Pac  529;  Pntt 
v.  Conway,  148  Mo.  291,  71  Am.  St  Rep. 
602,  49  S.  W.  1028;  Humes  v.  Procter, 
151  N.  Y.  520,  45  N.  E.  948;  Consumeu 
Brewing  Co.  v.  Lipot,  21  Misc.  532.  47  X. 
Y.  Supp.  718;  Allen' Y.  8t.  Louis,  I.  M.  A 
8.  R.  Co.  137  Mo.  205,  38  S.  W.  957;  W«r- 
ner  v.  Delbridge  de  C.  Co.  110  Mich.  590, 
34  L.R-A..  701,  64  Am.  St.  Rep.  367,  68  X. 
W.  283;  Lemmon  v.  Sihert,  15  Colo.  App. 
136,  61  Pac.  202;  Qallup  v.  Wortmamn,  11 
Colo.  App.  312,  15  Pac.  247;  Jtnmings  t. 
First  Kat.  Bank,  13  Colo.  423,  16  Am.  St 
Rep.  210,  22  Pac  777;  Elliott,  App.  Proe. 
§§   489,    491,   492,   494,  496,  600. 

llie  action  of  the  Land  Department  ii 
matters  within  its  jurisdiction  is  just  ai 
conclusive  and  binding  and  impervious  to 
collateral  attack  as  is  judicial  actkw  br 
one  of  the  ordinary  and  usual  judicial  tri- 
bunals. 

Steel  V.  St.  Louis  Smelting  d  Ref.  r«, 
106  U.  S.  450,  27  L.  ed.  226,  1  Sup.  a 
Rep.  389 ;  St.  Louis  Smelting  Co.  r.  Kemp, 
104  U.  S.  640,  26  L.  ed.  876;  Lindley.  Mimi, 
§  208. 

No  brief  was  filed  for  Small. 

Mr.  Chief  Justice  Foliar  ddivered  tkt 
opinion  of  the  court: 

The  question  in  these  cases,  which  wis 
intended  to  be,  and  was  passed  upon,  k 
when,  in  respect  of  the  three  locatioDs,  did 
the  premises  in  controvertj  beoooe  sab- 
ject  to  location? 

In  the  state  supreme  court,  counsel  for 
Brown  contend'^  that  the  judgments  briov 
must  be  affirmed  because  the  agreed  fsrt> 
failed  to  identify  the  premises  in  dicpat* 
as  part  of  the  Kohnyo  claim;  did  not  at- 
tablish  the  validity  of  that  location;  ajd 
did  not  affirmatively  show  that  the  pieaite*. 
when  located  *as  the  Scorpion,  were  not  part[li 
of  the  unappropriated  public  domain. 

But  the  supreme  court  applied  ikt  nk 
that  where  the  existence  of  certain  fMU 
is  assumed  in  the  trial  court  and  the  trial 
proceeds,    without   objeetioa,    oa   UmX  w- 
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unnption,  and  the  ease  is  decided  in  re- 
IiAiioe  thereon,  neither  party  will  be  heard 
in  the  court  of  review  to  question  there,  for 
the  first  time,  the  existence  of  the  facts,  and 
especially  not  where  the  alleged  omissions 
might  have  been  supplied  if  called  to  the 
attention  of  the  trial  court.  And  prop- 
erly applied  it,  for  tHe  identity  of  the 
gTound  in  controversy  and  the  validity 
of  the  original  Kohnyo  location  were  con- 
ceded by  both  parties;  and,  indeed,  coun- 
sel really  does  not  deny  them  as  matters 
of  fact,  but  simply  objects  that  the  stipu- 
lation did  not  include  them.  Moreover,  we 
think  the  stipulation  and  exhibits  attached 
containing  the  various  proceedings  before 
the  Commissioner  of  the  General  Land  Office 
and  the  Secretary  of  the  Interior  establish 
the  validity  of  tne  Kohnyo  location.  Ac- 
cording to  that  record,  the  Kohnyo  claim 
bad  passed  to  final  entry;  this  entry  had 
been  recognized  by  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary; 
the  question  litigated  in  the  Land  Depart- 
ment for  something  like  three  years,  as  to 
the  knowledge  of  the  placer  applicant  at 
the  time  of  his  application  for  patent  of 
the  existence  of  the  Kohnyo  vein  in  the 
placer  ground,  had  been  decided  adversely 
to  the  Kohnyo  claim ;  the  Kohnyo  claimant 
had  thereupon  accepted  this  decision,  ac- 
qoiesoed  therein,  and  availed  himself  of 
the  privilege  extended  by  the  Commission- 
er's decision  of  May  28,  1895,  and  elected 
to  retain  the  northerly  tract  of  the  Kohnyo 
claim,  which  amounted  to  a  relinquishment 
of  the  southerly  tract,  and  the  entry  as 
to  that  tract  was  thereafter  formally  can- 
celed. 

It  may  be  added  also  that  in  adverse  pro- 
ceedings each  party  is  practically  a  plain- 
tiff and  must  show  his  title.  Jackson  v. 
«o6y,  109  U.  S.  440,  27  L.  ed.  990,  3  Sup.  Ct. 
Rep.  301 ;  Perego  v.  Dodge,  163  U.  S.  160, 
167,  41  L.  ed.  113,  118,  16  Sup.  Ct.  Rep.  971. 
By  the  act  of  Congress  of  March  3,  1881  (21 
Sut  at  L.  505,  chap.  140,  U.  S.  Comp.  Stat. 
1901,  p.  1431),  it  was  provided  that  if,  in  an 
Itlladverse  suit,  **title  to  the  ground  "in  con- 
troversy shall  not  be  established  by  either 
party,  the  jury  shall  so  find,  and  judgment 
shall  be  entered  according  to  the  verdict." 
Under  that  act  it  is  held  that  before  the 
applicant  for  a  patent  can  have  judgment, 
he  must  prove  his  claim  of  title  to  the 
ground.  The  object  of  the  statute  was,  as 
we  said  in  Perego  v.  Dodge,  supra,  to  pro- 
vide, in  the  case  of  a  total  failure  of  proof 
of  title,  for  an  adjudication  "that  neither 
party  was  entitled  to  the  property,  so  that 
the  applicant  could  not  go  forward  with  the 
proceedings  in  the  land  office  simply  because 
the  adverse  claimant  had  failed  to  make  out 
^1  V.  S. 


his  case,  if  he  had  also  failed."    2  Lindley, 
Mines,  {  763,  and  cases  cited. 

Of  course  it  is  essential  that  at  the  date 
of  a  location  the  ground  located  on  should 
be  part  of  the  public  domain,  and  in  the 
present  case  the  specific  question  affirmative- 
ly raised  was  whether  the  ground  in  con- 
troversy was  a  part  of  the  public  domain 

at  the  time  of  the  respective  contested  loca- 
tions. 

It  seems  to  us  that  when  the  Scorpion  lo- 
cator attempted  to  make  that  location  he 
conceded  the  validity  of  the  Kohnyo  location 
and  the  segregation  by  that  location  from 
the  public  domain  of  the  southerly  portion 
of  that  claim,  but  assumed  that  the  decision 
of  the  Secretary  of  May  7,  1898,  operated 
to  restore  that  tract  to  the  public  domain  as 
of  that  date,  since  he  relocated  it  on  May  13, 
and  on  the  following  15th  of  July  filed  an 
amended  location.  But  the  filing  of  the  lat- 
ter certificate  did  not  cure  the  defect  aris- 
ing from  the  fact  that  the  discovery  shaft 
of  the  Scorpion  was  upon  ground  covered 
by  the  Kohnyo's  claim,  and  the  filing  of  the 
amended  certificate  could  not  perfect  the 
Scorpion  location  in  view  of  the  previous 
location  of  the  Hobson's  Choice,  which  cre- 
ated intervening  rights  in  favor  of  a  third 
person. 

The  stipulation  of  facts  was  evidently 
prepared  in  respect  of  the  inquiry  concern- 
ing the  date  at  which  the  ground  in  con- 
troversy reverted  to  and  became  a  part  of 
the  public  domain,  and  that  embraced  the 
question  whether  that  resulted  from  the 
decision  of  the  Secretary  of  May  7,  1898;  or 
from  'the  filing  by  the  Kohnyo  claimant  of  [192] 
its  election  to  retain  the  northerly  tract  iind 
relinquish  the  other,  June  14,  1898;  or  upon 
the  formal  cancelation  of  the  entry,  July  16, 
1898. 

Nevertheless,  it  is  further  contended  tiiat 
the  proceedings  in  the  Land  Department 
between  May  28,  1895,  and  May  7,  1898.  did 
not  suspend  the  operation  of  the  decision 
of  the  Commissioner  of  May  28,  1895,  and 
since  by  that  order  the  Kohnyo's  applicant 
was  required  to  make  its  election  within 
sixty  days  from  that  date,  as  to  which  end 
of  the  claim  it  would  retain  and  patent, 
in  default  of  which  election  the  entry  of  the 
southerly  portion  became  canceled,  and  the 
Kohnyo's  claimant  did  not  make  such  elec- 
tion until  June,  1898,  that  the  entry  became 
canceled  as  to  the  ground  in  controversy  at 
the  expiration  of  sixty  days  from  May  28, 
1895,  and  thereupon  the  tract  reverted  to 
the  public  domain.  The  Land  Department 
ruled  otherwise.  It  treated  the  order  of 
May  28,  1895,  as  suspended  during  the  in- 
termediate period,  while  the  proceedings  as 
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to  the  knowledge  of  the  placer  claim :iut  of 
the  existence  of  the  Kohnyo  lode  were  pend- 
ing. Manifestly  because,  if  it  was  known 
by  the  placer  applicant  at  the  time  of  appli- 
cation for  the  patent  that  the  Kohnyo  vein 
extended  through  the  placer  ground,  tnen 
the  vein  did  not  pass  by  the  patent,  and  tae 
Kohnyo's  claimant  might  be  entitled  to  pat- 
ent both  ends  of  its  claims,  embracing  the 
vein  and  a  strip  through  the  placer  location. 

And  when  on  July  15,  1898,  the  Depart- 
ment canceled  the  Kohnyo  entry  as  to  the 
tract  in  controversy,  it  was  declared  that: 
''In  view  of  the  fact  that  no  motion  for  a 
review  of  the  departmental  decision  of  May 
7,  1898,  affirming  the  decision  of  this  office 
of  May  28,  1895,  was  filed  within  the  time 
prescribed  by  the  rules  of  practice,  the  deci- 
sion last  mentioned  became  final,  and  it 
now  devolves  upon  this  office  to  execute  the 
same." 

The  election,  then,  by  the  Kohnyo  claim- 
ant, filed  in  the  land  office  June  14,  1898, 
was  an  abandonment  of  the  south  700  feet 
of  the  Kohnyo  claim,  which  took  effect  eo 
instanti.  Lindley,  Mines,  §§  642-644 ;  Derry 
[193]v.  Ro88,  5  Colo.  295,  300.  "This  was  volun- 
tarily done,  and  took  effect  notwithstanding 
the  receiver's  receipt  had  not  been  formally 
canceled.  The  order  of  cancelation  of  July 
15  simply  recorded  a  pre-existing  fact,  and 
did  not  change  the  effect  of  the  previous 
abandonment.  By  reason  of  that  abandon- 
ment, the  southerly  tract,  for  the  first  time, 
reverted  to  and  became  a  part  of  the  public 
domain.  And  as  the  Hobson's  Choice  was 
the  tirst  location  of  the  ground  made  after 
such  abandonment,  it  follows  that  it  was 
valid,  and  that  its  owner  was  entitled  to  a 
decision  in  its  favor. 

We  again  state  the  dates  of  the  respective 
locations.  The  Scorpion  was  located  May 
13,  1898.  The  Hobson's  Choice  was  located 
June  23,  1898.  The  location  of  the  P.  G. 
was  July  16.  Thus  it  is  seen  that  the  Scor- 
pion was  attempted  to  be  .located  at  a  time 
when  the  premises  were  not  subject  to  loca- 
tion; that  the  Hobson's  Choice  was  located 
when  the  premises  had  reverted  to  the  pub- 
lic domain;  and  that  the  location  of  the  P. 
G.  was  after  that  date. 

We  have  accepted  the  rulings  of  the  Land 
Department  that  the  Kohnyo  location  cov- 
ered the  southerly  as  well  as  the  northerly 
end  of  that  claim.  Such  was  the  decision 
of  May  28,  1895,  and  that  of  the  Secretary 
of  the  Interior  of  May  7,  1898,  and  the 
formal  cancelation  of  July  15,  1898.  In  this 
separate  distinct  proceeding  counsel  cannot 
challenge  these  rulings.  The  attack  is  col- 
1  literal  and  cannot  be  entertained.  Steel  v. 
Kf.  Louis  Smelting  d  Ref.  Co,  106  U.  S.  447, 
27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389;  St,  Louis 
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Smelting  Co.  v.  Kemp,  104  T7.  8.  636,  26  L 
ed.  875.  True,  those  dedaioiis  refer  to  i& 
stances  where  the  patent  had  issued,  bat  the 
principle  of  freedom  from  collateral  attack 
is  equally  applicable  where  final  eetiy  han 
been  made.  The  final  certificate  issued  by 
the  receiver  after  the  submission  of  final 
proof  and  payment  of  the  purchaae  priee. 
where  such  is  required,  has  been  repettedJj 
held  to  be  for  many  purposes  the  equiva- 
lent of  a  patent.  We  are  advised  in  argu 
ment  that  the  patent  was  issued,  but  it  it 
objected  that  though  such  may  be  the  fart, 
it  is  not  so  stated  in  the  facts  agreed. 

The  cancelation  of  tlie  entry  of  t' e  ' 
feet  did  *not  rest  on  any  defect  in  the  origi-[ 
nal  location.  On  the  contrary,  the  Lua 
Department  held  the  proceedings  sofBcscst 
to  entitle  the  K<^inyo*s  claimant  to  proeeeii 
to  patent  for  this  particular  tract  if  he 
should  so  elect.  It  was  only  when  the 
Kohnyo  claimant  abandoned  that  tract  bj 
making  his  election  that  he  waived  his  right 
to  patent  it,  and  "♦-^rmitted  the  reodT«r"» 
receipt  to  be  cance!  m  to  that  extent. 

That  cancelation  did  not  itself  operate  to 
restore  the  southerly  tract  to  the  poblie 
domain,  which  had  already  taken  place  br 
the  action  of  the  Kohnyo  claimant  in  eon- 
pliance  with  the  judgment  of  the  Land  De- 
partment. 

We  concur  in  the  conelusions  of  tk$  8*- 
preme  Court  of  Colorado,  and  the  judpMuU 
are  affirmed. 


ANTONIO  JOSft  AMADEO,  for  the  Use  o( 
and  together  with  the  Pastor  Marqwi 
Company,  in  Liquidation,  Plffe,  in  Err^ 

V. 

NORTHERN      ASSURANCE     OOMPAlfT. 

(No.  199.) 


ANTONIO  JOSft  AMADEO,  for  the  Vm  of 
and  together  with  the  Pastor  Marqnet 
Company,  in  Liquidation,  PIf  •.  w  Err,, 


V. 


ROYAL 


INSURANCE 
(No.  200.) 


COHPAXT. 


FEDERICO  ABiADEO,  for  the  Use  of 
Jointly  with  the  Pastor  Marques 
pany,  in  Liquidation,  PIf  «.  in  Brr^ 


V, 


ROYAL  INSURANCE  (X)ICPAKT. 
(No.  201.) 

(See  8.  C.  Reporter's  ed.  Hi  WL) 


!•  Appeal— pArtlea    to    writ    of 

The  death  of  the  insured  aftsr 


»05. 


Amaobo  v.  Nobthebn  Assub.  Co. 


f&Tor  of  defendant  In  an  action  on  the  pol- 
icy. In  which  the  Insured  was  originally 
unwd  as  the  sole  plaintiff,  does  not  require 
the  dismissal  of  a  writ  of  error  sued  out  lO 
rcTiev  the  Judgment  without  reviTlng  the 
ictloo,  suggesting  the  death  on  the  record, 
or  firing  notice  to  the  succession,  where,  to 
meet  the  plea  that  the  plaintiff  had  no  in- 
terest in  the  cause  of  action,  the  caption  in 
Uw  declaration  was  amended  to  show  that 
the  sction  was  brought  for  the  use  of  a 
specified  corporation,  and  an  averment  of  an 
issignment  of  the  policy  to  such  corjwra- 
tloQ  was  inserted  in  the  body  of  the  plead- 
ing. 
S.  A ppenl— parties    to    'vrrit    of    error.^ 

The  objection  that  a  writ  of  error  sued  out 
on  behalf  of  a  liquidating  company  to  review 
'  a  judgment  for  defendant  in  an  action  on  a 
policy  of  Insurance  could  only  be  prosecuted 
ky  tiie  liquidator  will  not  require  dismissal 


of  such  writ,  where  to  meet  the  plea  that  the 
insured,  who  was  originally  named  as  the 
sole  plaintiff,  had  no  interest  in  the  cause 
of  action,  the  caption  of  the  declaration  was 
amended  to  show  that  the  action  was  brought 
for  the  use  of  such  company,  and  an  aver- 
ment of  the  assignment  of  the  policy  to  such 
company  "In  liquidation,  and  of  which  Pedro 
Salazar  is  liquidator,'*  was  Inserted  in  the 
1)ody  of  the  pleading,  and  no  objection  In 
this  regard  was  made  below. 

[Nob.  199,  200,  201.] 

Argued  March  8,  1906.     Decided  April  2, 
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N  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Porto 


KoTC — Parties    to   appellate    proceedings   <n 
the  Federal  Supreme  Court. 

The  appellate  Jurisdiction  of  the  Supreme 
Cosrt  of  the  United  States  can  only  be  Invoiced 
by  a  party  to  the  record.  Bayard  v.  Lombard, 
9  How.  530,  13  L.  ed.  245 :  Indiana  Southern 
R.  Co.  V.  Liverpool,  L.  &  G.  Ins.  Co.  109  U. 
8.  168,  27  L.  ed.  895.  3  Sup.  Ct  Rep.  108; 
St  parte  Cutting,  94  U.  S.  14,  24  L.  ed.  49 ; 
Et  patte  Cockcroft,  104  U.  S.  578.  26  L.  ed. 
856;  South  Carolina  v.  Wesley,  155  U.  S.  542, 
3C  L.  ed.  254,  15  Sup.  Ct  Rep.  230 ;  Georgia 
T.  Jesup,  106  U.  S.  458.  27  I^  ed.  216,  1  Sup. 
Ct.  Rep.  363;  Connor  v.  Peugh,  18  How.  394, 

15  L.  ed.  432;  The  Burns  (The  Burns  v.  Rey- 
nolds) 9  Wall.  237,  19  L.  ed.  620;  Payne  v. 
NUes,  20  How.  219,  15  L.  ed.  895;  Farmers' 
Loan  &  T.  Co.  v.  Waterman,  106  U.  S.  265, 
27  L.  ed.  115,  1  Sup.  Ct.  Rep.  181;  Oliver 
T.  Alexander,  6  Pet.  143,  8  L.  ed.  349;  Knox 
T.  Exchange  Ban4c,  12  Wall.  379,  20  L.  ed.  287  ; 
HUl  r.  Harding,  131  U.  S.  cc,  Appx.  and  26 
L.  ed.  310;  United  States  v.  Conway,  175  U. 
8.  60.  44  L.  ed.  72,  20  Sup.  Ct.  Rep.  18 ; 
Onelas  v.  Ruiz,  161  U.  S.  502,  40  L.  ed.  787, 

16  Sup.  Ct.  Rep.  689. 

It  Is  enough,  however,  if  the  person  invoking 
tMs  appellate  Jurisdiction  was  actually  made 
t  party  before  decree,  either  by  an  express  order 
of  the  court  to  that  effect,  or  by  acting  or 
being  treated  as  such.  Savannah  v.  Jesup, 
106  U.  8.  563,  27  L.  ed.  276,  1  Sup.  Ct.  Rep. 
512;  Sage  v.  Central  R.  Co.  93  U.  S.  412,  23 
L  ed.  933;  Es  parte  Jordan,  94  U.  S.  248, 
24  L.  ed.  123;  Gumbel  v.  Pitkin,  113  U.  S. 
M5.  28  L.  ed.  1128,  6  Sup.  Ct  Rep.  616 ;  Meek- 
er T.  Thomas,  7  Wheat.  530,  5  L.  ed.  515; 
Hhickley  v.  Gllman,  C  &  S.  R.  Co.  94  U.  8. 
467.  24  L.  ed.  166;  Blosspm  v.  Bfilwaukee  & 
C  R.  Co.  1  Wall.  655,  17  L.  ed.  673 ;  Knee- 
laad  T.  American  Loan  &  T.  Co..  136  U.  S.  89, 
34  L.  ed.  379,  10  Sup.  Ct.  Rep.  950 ;  Louisville, 
K.  ft  St  L.  R.  Co.  V.  Wilson,  138  U.  S.  501, 
M  U  ed.  1023.  11  Sup.  Ct.  Rep.  405 ;  Wll- 
Utna  V.  Morgan,  111  V.  S.  684,  128  L.  ed.  569, 
4  Sop.  a.  Rep.  638. 

All  tlie  parties  against  whom  a  Joint  judg- 
ment or  decree  has  l>een  rendered  must  join  in 
tlie  writ  of  error  or  appeal  (Hampton  v.  Rouse, 
13  Wall.  187,  20  L.  ed.  593 ;  Wilson  v.  Life 
ftF.  Ins.  Co.  12  Pet.  140.  9  L.  ed.  1032 ;  Owings 
T.  Ktoannon,  7  Pet  399,  8  L.  ed.  727 ;  Wil- 
^Itfflt  V.  Bank  of  United  States.  11  Wheat. 
414.  6  L.  ed.  508 ;  Clifton  v.  Sheldon,  23  How. 
^.  16  L.  ed.  429),  nnleia  there  have  been  a 
tOl  U.  8. 


summons  and  severance  (Shannon  v.  Cavasoa» 
131  U.  S.  11x1.  Appx.  and  15  L.  ed.  929; 
Mussina  v.  Cavazos.  20  How.  280,  16  L.  ed. 
878 ;  EstU  v.  Trabue.  128  U.  S.  225,  32  L.  ed. 
437,  9  Sup.  Ct.  Rep.  58 ;  Mason  v.  United 
States,  136  U.  S.  581,  34  L.  ed.  545.  10  Sup. 
Ct.  Rep.  1062).  or  some  equivalent  proceeding 
(Inglehart  v.  Stansbury,  151  U.  S.  68,  38  L. 
ed.  76.  14  Sup.  Ct  Rep.  237;  Hardee  v.  Wil- 
son. 146  U.  S.  179,  36  L.  ed.  933,  13  Sup.  Ct 
Rep.  89;  Hanrlck  v.  Patrick.  119  U.  S.  156. 
30  L.  ed.  396.  7  Sup.  Ct.  Rep.  147;  Felbelman 
V.  Packard,  108  U.  S.  14.  27  L.  ed.  634,  1 
Sup.  Ct  Rep.  138;  Simpson  v.  Greeley,  20 
Wall.  152.  22  L.  ed.  338;  Beardsley  v.  Ar- 
kansas ft  L.  R.  Co.  158  U.  S.  123,  39  L.  ed. 
919,  15  Sup.  Ct  Rep.  786;  Masterscm  v.  Hem- 
don  [Masterson  v.  Howard]  10  Wall.  416,  19 
L.  ed.  953;  Downing  v.  McCartney,  131  U.  S. 
xcvlil.  Appx.  and  19  L.  ed.  757 ;  O'Dowd  v. 
Russell,  14  Wall.  402,  20  L.  ed.  857). 
.  But,  as  Mr.  Chief  Justice  Fuller  points  out 
in  Amadeo  v.  Northbrn  Assub.  Co.,  parties 
whose  legal  Interests  will  not  be  affected  by 
the  success  or  failure  of  the  appellate  proceed- 
ings need  not  Join  therein.  Hanrlck  v.  Pat- 
rick, supra;  Forgay  v.  Conrad,  6  How.  201.  12 
L.  ed.  404;  Brewster  v.  Wakefield,  22  How. 
118.  16  L.  ed.  301;  Gllflllan  v.  McKee.  159 
U.  S.  303,  40  L.  ed.  161,  16  Sup.  Ct  Rep. 
6;  City  Nat.  Bank  v.  Hunter,  129  U.  S.  557, 
32  L.  ed.  752,  9  Sup.  Ct  Rep.  346 ;  Germain  y. 
Mason.  12  Wall.  259,  20  L.  ed.  392;  Cox  v. 
United  States,  6  Pet.  172,  8  L.  ed.  359 ;  Nor- 
wich ft  W.  R.  Co.  V.  Johnson,  15  Wall.  8,  21 
L.  ed.  118;  Basket  v.  Hassell,  107  U.  8.  602, 
27  L.  ed.  500,  2  Sup.  Ct  Rep.  415. 

The  death  of  either  party  after  Judgment 
and  while  a  writ  of  error  or  appeal  is  pend- 
ing does  not  abate  the  suit,  but  his  repre- 
sentatives may  voluntarily  become  parties  or 
may  be  compelled  to  do  so.  Green  v.  Wat- 
kins,  6  Wheat.  261,  6  L.  ed.  256;  Noonan  t. 
Bradley,  12  Wall.  121,  20  L.  ed.  279;  Illinois 
a  R.  Co.  V.  Turrill,  110  U.  S.  301,  28  L.  ed. 
154.  4  Sup.  Ct  Rep.  6. 

The  proceeding  will  abate,  however,  if  ap- 
pearance on  behalf  of  such  representatives  be 
not  seasonably  made  after  the  suggestion  of 
death  (Phillips  v.  Preston,  11  How.  294,  13  L. 
ed.  702)  unless  steps  have  previously  been 
taken  by  the  adverse  party  to  pompel  an  ap- 
pearance (U.  S.  Supreme  Court  Rule  10;  Bar- 
rlbeau  t.  Brant,  17  How.  43.  15  L.  ed.  84). 

The  old  rule  that  the  death  or  retirement 
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Supreme  Ck)UBT  of  the  United  States. 
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Rioo  to  review  three  several  judgments  of 
that  court  in  favor  of  defendant  in  actions 
on  policies  of  fire  insurance.  Reversed  on 
the  authority  of  Royal  Ins,  Co.  v.  Miller,  199 
U.  S.  353,  aniey  226,  26  Sup.  Ct.  Rep.  46, 
and  remanded  for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

ifr.  Frits  ▼•  Briesen  argued  the  cause, 
and,  with  Mr.  CJiarles  M.  Boerman,  filed  a 
brief  for  plaintiffs  in  error. 

Mr.  Frederic  D.  MeKennex  argued  the 
jcause,  and,  with  Messrs.  Francis  H.  Dexter 
and  John  iSpalding  Flannery,  filed  a  brief 
for   defendants   in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

In  No.  199  the  action  was  commenced 
April  21,  1903,  by  Antonio  Jos6  Amadeo,  as 
sole  plaintiff,  to  recover  from  the  Northern 
Assurance  Company  damages  in  the  sum  of 
$10,000  on  a  certain  fire  insurance  policy 
issued  on  property  in  Porto  Rico.  The  pol- 
icy was  dated  December  21,  1884,  and  in- 
sured plaintiff  against  loss  by  fire  for  one 
year  from  that  date.  The  loss  was  alleged 
to  have  occurrea  February  7,  1885. 

Defendant  filed  several  pleas,  and,  among 
others,   that   "the   alleged   cause   of   action 


did  not  accrue  within  fifteen  years  htfon 
this  suit,**  and  that  prior  to  the  institotioa 
of  the  suit  the  policy  and  its  proceeds  }u^fi 
been  duly  sold  and  transferred  by  pUintifl 
*'to  the  firm  of  Pastor  Marquez  k  Company^ 
who  are  the  only  persons  entitled  to  nu 
herein.** 

*  Plaintiff  demurred  to  both  these  pleas^ 
but  subsequently,  by  leave  of  court,  ameoa^ 
ed  his  declaration  by  adding  to  the  ea^tioti^ 
after  the  name  Amadeo,  the  words  ''for  thn 
use  of  and  together  with  Pastor  Marquee 
Company,  in  liquidation,**  and  by  inserting 
in  the  body  of  the  declaration  the  follov- 
ing:  ''And  plaintiff  avers  that  abont  the 
month  of  August,  1885,  the  said  policy  wai 
assigned  to  the  Pastor  Marquez  Company, 
which  is  a  company  in  liquidation  and  of 
which  Pedro  Salazar  is  liquidator.'* 

Thereafter  plaintiff*8  demurrer  to  defend- 
dant's  pleas  of  prescription  was  overroled  by 
the  court,  and  plaintiff  excepted,  and  siih- 
sequently  replied  that  the  prescriptios 
pleaded  had  been  interrupted  "extrajodidil* 
]y.**  To  that  replication  defendant  inter- 
posed a  demurrer,  which  was  sustained  bj 
the  court.  Plaintiffs  thereupon  declined  t.i 
plead  further  and  the  court  entered  jod;;- 
ment,  January  12,  1904,  as  follows:     ^\ni 


of  a  Federal  official  pending  a  writ  of  error 
sued  out  in  a  suit  in  relation  to  the  discharge 
of  his  official  duties  abated  the  proceeding 
(United  States  es  rel.  Warden  v.  Chandler, 
122  U.  S.  643,  Appx.  30  L.  ed.  1244;  United 
States  V.  Boutwell,  17  Wall.  604.  21  L.  ed. 
721 ;  United  States  ex  rel.  Bemardin  v.  Butter- 
worth.  169  U.  S.  600,  42  L.  ed.  873,  18  Sup. 
Ct.  Rep.  441)  is  superseded  by  statute  (Cale- 
donian Coal  Co.  V.  Balcer  [New  Mexico  ex  rel. 
Caledonian  Coal  Co.  v.  Baker]  196  U.  S.  432, 
49  L.  ed.  540,  25  Sup.  Ct.  Rep.  375). 

Under  this  statute  (act  Feb.  8,  1899,  30 
Stat  at  L.  822,  chap.  121,  U.  S.  Comp.  Stat. 
1901,  p.  697),  authorizing  substitutions  in  ac- 
tions of  this  character  when  necessary  to  ob- 
tain a  settlement  of  the  questions  involved,  the 
court  held.  In  the  case  last  above  cited,  that 
the  successor  in  office  of  a  Judge  of  a  ter- 
ritorial court  might  be  substituted  on  an  ap- 
peal to  the  Federal  Supreme  Court  from  a  final 
Judgment  denying  mandamus  to  compel  his 
predecessor  to  take  Jurisdiction  of  an  action  at- 
tempted to  be  brought  in  his  court. 

Only  those  can  be  substituted  upon  the  death 
of  a  party  pending  an  appeal  who  su<y!eed  to 
the  interest  which  he  bad.  Hence,  where  a 
party  after  suit  brought  conveyed  his  interest 
to  another,  and,  after  appeal,  died,  such  other 
cannot  be  substituted  in  bis  place  on  the  ap- 
peal.    Barribeau  v.  Brant,  supra. 

On  an  appeal  from  a  decree  against  all  of 
the  defendants  below  Jointly,  the  appeal,  after 
the  death  of  one  of  the  appellants,  may  pro- 
ceed at  the  suit  of  the  survivors,  under  U.  S. 
Rev.  Stat.  {  956.  U.  S.  Comp.  Stat  1901.  p. 
697,  providing  that,  upon  the  death  of  one  or 
more  of  the  parties,  if  the  cause  of  action  sur- 
vives to  the  surviving  plaintiffs  or  against  the 
surviving  defendants,  the  writ  or  action  shall 
not  be  abated,  but,  upon  the  suggestion  of  the 
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death,  the  action  shall  proceed  at  the  mit  of 
the  surviving  plaintiff  or  plaintiffs  agaiast  tb« 
surviving  defendant  or  defendants.  Moae*  t. 
Wooster,  115  U.  S.  285,  29  L.  ed.  S91.  6  Sap. 
Ct  Rep.   88. 

So,  where  one  of  three  parties  plalDtlff  br^ 
low  dies  after  the  writ  of  error  Is  soed  o«t 
to  review  a  Judgment  against  tbem,  and  tbt 
cause  of  action  survives.  It  Is  not  neonsary 
to  make  the  heirs  and  represenutlres  of  tb* 
deceased  parties  to  such  writ  M^KlAaey  ▼ 
Carroll,  12  Pet  66,  9  L.  ed.  1002. 

Whenever  either  party  to  a  final  judcn^vt 
or  decree  of  a  circuit  court  dies  bffotr  »h* 
time  for  invoking  the  appellate  JurisdittioB  bai 
expired,  a  formal  revivor  Is,  by  the  rxpirM 
terms  of  the  act  of  March  3,  1875  (l*^  SuL 
at  L.  470,  $  9,  chap.  137,  U.  S.  Comiv  St»L 
l&Ol,  p.  508),  made  unnecessary.  Hit  reprt^ 
sentative  may  file  a  certified  copy  of  his  t^ 
pointment  and  thereupon  may  take  hit  iptmJ 
or  sue  out  his  writ  of  error  as  the  dtcedist 
might  have  done.  If  the  decedent  was  tbf 
successful  party,  notice  shall  be  glvvs  to  bit 
representatives,  as  in  the  case  of  tbt  dMtk 
of  a  party  after  aift^eal  taken  or  writ  of  crr« 
brought. 

Where  four  years  have  elapsed  after  an  I^ 
peal  without  giving  the  notice  prescrtbed  ht 
this  section,  and  there  has  been  no  roJaatsrr 
appearance,  it  is  too  late  to  cure  the  dtftd 
Dolan  V.  Jennings,  139  U.  &  385,  35  L  M. 
217.  11  Sup.  Ct  Rep.  584. 

Where  a  writ  of  error  la  sooght  oa  b^^l 
of  a  deceased  party,  the  motion  to  rerirc.  it 
necessary,  should  be  made  In  the  court  Mo*- 
and  not  In  the  Federal  Supresse  Court  M^ 
Clane  v.  Boon,  6  Wall.  244,  18  L.  ed.  83&. 

Where  the  suit  cannot  be  revived  la  tbi 
coart  below   because   the   deceased   party  te* 

Ml  V.  t- 


»05. 


AMADBO    ▼.    NOBTHEBN   ASSUE.    OO. 


106,  199 


it  is  therefore  adjudged  by  the  court  that 
issue  is  found  in  favor  of  the  defendant, 
aad  that  the  plaintiffs  recover  nothing 
herein,  and  that  the  defendant  go  hence 
vith  judgment  for  cost  against  the  plain- 
tiffs.**  It  now  appears  that  plaintiff  Amadeo 
died  intestate  May  14,  1904.  September  20, 
1901,  application  was  made  for  the  allow- 
Mwe  of  a  writ  of  error  from  this  court  to 
review  the  judgment,  which  was  allowed 
September  21,  1904.  On  December  20,  1904, 
an  appeal  bond  in  the  sum  of  $500,  wherein 
Pastor  Marquez  &  Company  was  named  as 
principal  and  Lucas  Amadeo  and  Felix  Sa- 
lazar  as  sureties,  was  filed  in  the  clerk's 
office  of  the  district  court,  but  the  bond  did 
Dot  bear  the  approval  of  the  judge.  The 
bond  was  entitled  ''Antonio  Jos6  Amadeo 
and  Pastor  Marquez  &  Company  V8.  North- 
ern Assurance  Company;"  recited  that 
**wh€reas  the  above-named  plaintiffs  have 
sued  out  a  writ  of  error  to  the  Supreme 
Court,"  etc.,  and  was  conditioned  that  "the 
above-named  plaintiffs  shall  prosecute  said 
irrit  to  effect,''  etc  It  was  signed  "Pastor 
Marquez  &  Com.  en  Liquid.  £.  Salazar, 
Loras  Amadeo,  Felipe  Salazar."  The  writ 
of  error,  which  is  dated  December  31,  1904, 
bears  the  allowance  of  the  district  judge, 


who  *also  signed  the  citation  under  that [100] 
date.  The  writ  of  error  and  the  citation 
described  "Antonio  J6s4  Amadeo  for  the 
use  of  and  together  with  the  Pastor  Mar- 
quez Company,  in  liquidation,"  as  plain- 
tiffs in  error.  The  writ  of  error  asserts 
that  the  error  complained  of  wrought  dam- 
age to  "said  Antonio  Jos6  Amadeo  for  the 
use  of  and  together  with  the  Pastor  Mar- 
quez Company  in  liquidation."  The  tran- 
script of  record  was  docketed  in  this  court 
March  15,  1905. 

In  No.  200,  the  action  was  brought  by 
Antonio  Jos6  Amadeo  alone,  upon  two  pol- 
icies of  insurance  against  the  Royal  Insur- 
ance Company,  April  21,  1903.  The  poli- 
cies of  insurance  were  dated  September  15 
and  December  21,  1884,  respectively,  and  in- 
sured plaintiff  against  loss  and  damage  for 
one  year  from  their  respective  dates.  The 
loss  as  alleged  occurred  February  7,  1885. 
Defendant,  among  other  defenses,  pleaded 
prescription  of  fifteen  years  and  transfer  by 
plaintiff,  prior  to  the  institution  of  the  suit, 
of  the  policies  and  all  interest  therein.  To 
these  pleas  plaintiff  at  first  demurred,  but 
subsequently,  with  leave  of  the  court,  amend- 
ed his  declaration  as  follows :  In  the  title, 
after  the  name  of  the  plaintiff,  by  adding 


no  representative  within  the  Jurisdiction  of  the 
coin  which  rendered  final  judgment,  and  there 
fxisis  a  proper  representative  in  some  other 
state  or  territory,  provision  is  made  by  U.  S. 
Sapreme  Court  Rule  15  for  writ  of  error  or 
appeal,  and  for  bringing  in  such  representa- 
tive as  a  party. 

Where  a  decree  is  pronounced  against  an 
Ofcntor  as  defendant,  and,  before  an  appeal 
h  prayed,  the  executor  is  removed  and  an  ad- 
liiiiistrator  de  bonis  non  with  the  wiil  an- 
Bexed  is  appointed,  an  appeal  cannot  be  taken 
imtil  the  administrator  is  made  a  party  to  the 
«iit  in  the  court  below.  Taylor  v.  Savage, 
1  How.  282.  11  L.  ed.  132.  2  How.  395,  11 
L  ed.  313. 

Where  a  receiver  has  taken  an  appeal  in 
the  name  of  his  predecessor  from  a  decree 
'arered  after  a  change  in  the  receivership,  and 
be  has  become  surety  on  the  appeal  bond,  he 
aaj  be  substituted  in  the  Federal  Supreme 
Conrt  apoQ  motion,  under  the  power  of  amend- 
ment authorized  by  U.  S.  Rev.  Stat.  |  954,  U. 
8-  Comp.  SUt.  1901,  p.  096,  without  prejudice 
to  tile  proceeding  had ;  and  a  motion  to  dls- 
ml'ss  will  be  denied.  Bowden  v.  Johnson 
lAdtnw  V.  Johnson)  107  U.  S.  251,  27  L.  ed. 
SS^*.  2  Sup.  Ct  Rep.  246. 

In  the  above  case  the  court  said  that  its 
trtk>ii  was  similar  to  that  taken  in  Gates  v. 
Goodloe,  101  U.  S.  612,  25  L.  ed.  895,  where 
u  tssiipiee  in  bankruptcy  was  substituted  as 
pUintiff  in  error  for  the  original  plaintiffs  in 
«ror,  who  liad  sued  out  the  writ  after  re- 
oiTing  tlieir  discharge  in  bankruptcy. 

An  essignee  in  bankruptcy  might  have  been 
■nbftltoted  for  the  bankrupt  as  appellant  In 
t^  Federal  Supreme  Court,  under  the  provision 
^  the  bankruptcy  law  authorizing  such  assignee 
t>  prosecute  and  uefend  in  his  own  name  all 
"^  pending  at  the  time  of  the  adjudication 
^1  V.  8. 


of  bankruptcy,  in  which  the  bankrupt  is  a 
party,  in  the  same  manner  and  with  like  effect 
as  they  may  have  been  prosecuted  or  defended 
by  the  bankrupt.  Hemdon  v.  Howard,  9  Wall. 
664,   19   L.   ed.  809. 

So,  where  a  writ  of  error  sued  out  by  the 
judgment  debtor,  who  had  obtained  a  discharge 
in  bankruptcy  after  the  suit  was  Instituted, 
was  dismissed  because  of  his  lack  of  interest 
in  the  suit,  the  court  said  the  assignee  in 
bankruptcy  might  be  substituted  on  an  appli- 
cation to  reinstate  the  cause,  made  during 
the  term,  were  it  not  for  the  fact  that  no 
jurisdictional  question  was  contained  in  the 
record.  Knox  v.  Exchange  Bank.  12  Wall. 
379.  20  L.  ed.  414. 

Such  substitution  was  refused  In  United 
States  V.  Peck,  102  U.  S.  64,  26  L.  ed.  46. 
where  the  assignee  had  lain  by  a  long  time  and 
allowed  the  case  to  go  on  in  the  other's  name, 
at  his  expense,  and  under  his  management,  or 
that  of  the  creditors  for  whose  use  he  was 
prosecuting  the  case. 

An  assignee  in  bankruptcy  will  not  be  sub- 
stituted as  a  party  to  a  writ  of  error  to  review 
a  judgment  rendered  against  the  defendant 
after  his  adjudication  in  bankruptcy,  since  the 
bankrupt  may  prosecute  such  writ  in  his  own 
name,  and  the  assignee,  if  any  of  the  questions 
involved  may  effect  the  bankrupt  estate,  will 
be  heard  on  such  questions  by  his  counsel 
when  the  case  comes  up  for  argument.  Hill 
V.  HardlMg,  131  U.  S.  cc  Appx.  and  26  L. 
ed.   310. 

For  a  more  extended  discussion  of  these 
questions  as  well  as  all  other  questions  re- 
lating to  the  Practice  and  procedure  governing 
the  transfer  of  causes  to  the  Federal  Supreme 
Court  on  writ  of  error  or  appeal,  see  note  to 
Wedding   v.    Meyler,    66   L.R.A.   833. 
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the  following  words,  "for  the  use  of  axxd  to- 
gether with  the  Pastor  Marquez  Ck)mpany 
in  liquids  Mon/  and  by  adding  in  the  body 

of  the  diclaration  the  following:  '^And 
plaintiff  avers  that  on  or  about  August, 
1885,  the  said  policy  was  assigned  to  the 
Pastor  Marquez  Company,  which  is  a  com- 
pany in  liquidation  and  of  which  Pedro 
Salazar  is  liquidator/'  Plaintiff's  demur- 
rer to  defendant's  pleas  of  prescription  hav- 
ing been  overruled  and  exception  thereto 
noted,  plaintiff  replied  that  the  prescription 
had  been  interrupted  ''by  extrajudicial  de- 
mand;" to  which  replication  defendant  in- 
terposed a  demui'rer,  which  was  sustained. 
And  plaintiff  having  refused  to  plead  fur- 
ther to  defendant's  pleas  of  prescription,  and 
"failing  to  offer  proofs  as  to  the  other  is- 
sues made  and  tendered,"  judgment  was,  on 
the  15th  day  of  January,  1904,  entered  for 
defendant  as  follows:  "That  the  plain- 
tiffs herein,  Antonio  Jos^  Amadeo,  for  him- 
self and  for  the  use  and  benefit  of  the  firm 
[200]  of  Pastor  *Marquez  &  Company,  and  Pedro 
Salazar  as  liquidating  partner  of  the  said 
Pastor  Marquez  &  Company,  take  nothing 
by  either  of  their  said  suits,  and  that  the 
defendants  go  hence  without  day  and  re- 
cover of  and  from  the  said  plaintiffs  all 
costs  in  this  behalf  incurred  or  expended, 
for  which  execution  may  issue."  Petition 
for  allowance  of  writ  of  error  was  filed  Sep- 
tember 20,  1904,  and  allowed  the  next  day. 
An  appeal  bond  entitled  "Jos4  Antonio 
Amadeo  and  Pastor  Marquez  &  Company  va. 
Royal  Insurance  Company"  was  "filed  and 
approved  Dec.  20th,  1904,"  but  the  copy  of 
the  bond  in  the  transcript  of  record  does  not 
show  the  approval  of  the  district  judge. 
This  bond  was  signed  by  "Pastor  Marquez  & 
Co.  en  liqui.,  £.  Salazar,  Felipe  Salazar,  Lu- 
cas Amadeo,"  Pastor  Marquez  &  Company 
being  described  as  principal  and  Lucas  Ama- 
deo and  Felipe  Salazar  as  sureties.  The  writ 
of  error  and  citation  were  as  in  case  No.  199. 
Record  filed  March  15,  1905. 

No.  201  was  a  dbnsolidation  of  two  simi- 
lar actions,  ahd  the  course  of  procedure  was 
like  that  in  Nos.  199  and  200.  The  judgment 
was  rendered  January  15,  1904,  in  favor 
of  defendant  and  against  "Frederico  Ama- 
deo, for  himself  and  for  the  use  and  benefit 
of  the  firm  of  Pastor  Marquez  &  Company, 
and  Pedro  Salazar  as  liquidating  partner 
of  the  said  Pastor  Marquez  &  Company." 

The  appeal  bond  was  filed  December  20, 
1904,  and  was  signed  by  "Pastor  Marquez  1 
Company,  in  liquidation,  E.  Salazar,  Felipe 
Salazar,  and  Lucas  Amadeo;"  and  did  not 
bear  the  approval  of  the  district  judge. 
The  record  was  filed  March  15,  1906. 

The  sureties  on  each  of  the  appeal  bonds 
in  Nos.  199,  200,  and  201  made  affidavit  as 
to  their  responsibility  before  the  cleric  of 
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the   district   court,   and   acknowledged  tht 
execution  of  the  bonds  before  him. 

It  was  admitted  at  the  bar  that,  on  tht 
merits,  these  judgments  must  be  rerened. 
Royal  Ins.  Co,  v.  Miller,  199  U.  S.  353,  amie, 
226,  26  Sup.  Ct.  Rep.  46. 

But  it  is  insisted  that  the  writs  of  o*- 
ror  in  Nos.  199  and  200  'should  be  dismissed! 
because  Antonio  Joa6  Amadeo  died  after 
judgment,  and  before  the  writs  of  error 
were  sued  out,  and  the  Pastor  Marquez  Com- 
pany, if  otherwise  competent,  could  not 
prosecute  the  writs  until  after  notice  to  the 
succession  of  the  deceased.  And  further, 
that  as  it  appeared  that  Pastor  Marqna 
Company  was  in  liquidation,  the  writs  of 
error  as  well  as  the  actions  could  only  bt 
prosecuted  in  the  name  of  the,liquidat'>r. 
which  was  denied  to  be  the  fact  here.  And 
that  the  writ  of  error  in  No.  201  sboold  be 
dismissed  on  the  latter  ground  as  well  si 
because  of  want  of  summons  and  severaner. 

Antonio  Jos4  Amadeo  was  dead  when  the 
writs  of  error  issued  in  Nos.  199  and  200. 
and  it  is  contended  that  the  writs  cannot  W 
maintained  because  the  actions  had  not  been 
revived  below,  the  death  was  not  suggested 
on  the  record,  and  no  notice  of  intention  to 
take  out  the  writs  was  given  to  his  sacoe»- 
sion.  Defendant,  however,  pleaded,  uaemg 
other  defenses,  that  Amadeo  had  no  inter 
est  in  the  cause  of  action,  because  the  poii- 
cies  and  their  proceeds  had  been  duly  sold 
and  transferred  to  Pastor  Marquez  k  Com- 
pany, who  were  alone  entitled  to  sue.  And 
thereafter  the  complaints  were  amended*  as 
previously  stated.  For  the  purposes  of 
these  motions  to  dismiss,  defendant  in  er- 
ror cannot  be  permitted  in  this  court  to  s*- 
sert  that  Amadeo  was  other  than  a  noraias) 
plaintiff,  and  the  cases  fall  within  the  prin- 
ciple, occasionally  applicable,  that  partice 
having  no  legal  interest  in  maintaininf  or 
reversing  a  judgment  or  decree  are  noC 
necessary  parties  to  a  writ  of  error  or  s^ 
peal.  Basket  v.  Haeaell,  107  U.  S.  60m 
L.  ed.  600,  2  Sup.  Ct.  Rep.  415;  O^rwmm  t. 
Mason,  12  Wall.  259,  20  L.  ed.  392 ;  Forfsy 
V.  Conrad,  6  How.  201,  12  L.  ed.  404. 

And  although  these  records  are  mark 
confused  and  very  carelessly  made  np,  «« 
think  that  it  may  be  properly  held  tlrnt 
the  effect  of  tiie  amendments  was  to  brinf 
the  liquidator  into  court  with  the  Uqoidst- 
ing  company,  and,  at  all  eventa,  thst  la 
view  of  defendants'  pleas,  the  amendncnts 
thereupon,  and  the  want  of  objection  be)o« 
in  respect  of  the  liquidator,  that  objectioa 
should  not  now  be  entertained  in  defeat  of 
our  jurisdiction.  These  consideratioM  em- 
trol  the  disposition  of  No.  201. 

*As  to  the  suggested  irregalaritiea  In  1^1 
appeal  bonds,  they  do  not  render  tbs  writs 
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of  error  Told,  k3<l  we  do  not  feel  called  on 
to  enter  any  orders  in  regard  to  them,  as 
theste  cases  must  go  back  for  further  pro- 
K«diiigs. 

Judgments  reversed  and  causes  remanded 
fnr  further  proceedings  in  conformity  with 
kw. 


STATE  OF  WISCONSIN,  Complainant, 

V. 

ITHAN  ALLEN  HITCHCOCK,  Secretary  of 

the  Interior 

<8ce  8.  C.  Reporter's  ed.  202-215.) 

P«bll«  !■»<!■  —  school  land*  —  Indlmm 
rlirht  off  ocevpaiiC7.^The  state  of  Wis- 
consin has  not,  by  reason  of  the  cession  for 
Mhool  purposes  in  the  enabling  act  of  August 
6l  1846  (9  Stat,  at  L.  57.  chap.  89),  of  the 
16th  section  in  every  township,  not  sold  or 
otherwise  disposed  of,  any  such  interest,  pres- 
ent or  prospective,  in  the  several  16th  sec- 
tions of  the  lands  ceded  to  the  United  States 
bj  the  Chippewa  Indians  in  the  treaty  of 
March  23,  1843  (7  Stat,  at  L.  592),  where 
those  Indians  have  not  surrendered  the  right 
of  occupancy  reserved  therein,  as  entitles 
that  state  to  interfere  with  the  administra- 
tloD.  by  the  Interior  Department,  for  the 
benefit  of  the  Indians,  of  such  sections  of  the 
land  so  ceded  as  were  subsequently  included 
within  the  tracts  set  aside  as  a  part  of  the 
Bsd  Itiver  or  La  Polnte,  and  the  Flambeau 
reservations. 

[No.  12,  Original.] 

Arffued  February  2U  1906,     Decided  April 

2, 1906. 

ORIGINAL  BILL  in  equity  to  enjoin  the 
Secretary  of  the  Interior  from  interfer- 
I  .^  witii  the  use,  possession,  or  enjoyment 
by  the  state  of  Wisconsin  of  certain  lands 
embraced  within  the  Bad  River  or  La  Pointe 
tsd  the  Flambeau  reservations.    Dismissed, 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  IXT.  Spenoe  argued  the  cause, 
tad,  with  Mr.  L,  M,  Sturdevant,  filed  a 
brief  for  complainant: 

The  privilege  of  temporary  Indian  occu- 
pancy was  destroyed  and  terminated  by  the 
mere  set  of  admitting  the  state  into  the 
Cnion. 

Ward  v.  Race  Horse,  163  U.  S.  504,  41 
L  ed.  244,    16  Sup.  Ct.  Rep.  1076. 

The  state  being  prior  in  right,  the  subso- 
<nient  survey  perfected  and  completed  its 
title  as  itgainst  subsequent  promises  of  the 
go^enunent  to  the  Indians. 

Beecher  ▼.  Wetherby,  95  U.  S.  524.  24  L. 
•d-  441. 

The  oUiiration  of  the  United  States  re- 
ipectii^  relief  inv<^ed  is  sufficient  to  en- 
f^  it  to  maintain  an  action  to  revoke  a 
tOl  U.S. 


patent,  and  no  reason  li  apparent  why  th« 
same  rule  should  not  apply  to  a  state. 

United  States  v.  San  Jacinto  Tin  Co,  125 
U.  S.  273,  31  L.  ed.  747,  8  Sup.  Ct.  Rep. 
850 ;  United  States  v.  Beehe,  127  U.  S.  338, 
32  L.  ed.  121,  8  Sup.  Ct.  Rep.  1083. 

Mr.  A.  O.  Campbell  argued  the  cause, 
and,  with  Mr,  Frank  L,  Campbell,  filed  • 
a  brief  for  defendant: 

The  words  of  an  Indian  treaty  are  to  be 
construed  as  they  were  understood  by  the 
Indians,  and  not  to  their  prejudice. 

Worcester  v.  Georgia,  6  Pet.  515,  582,  8 
L.  ed.  483,  508;  Choctaw  Nation  v.  United 
States,  119  U.  S.  1,  28,  30  L.  ed.  306,  315, 
7  Sup.  Ct.  Rep.  75 ;  Minnesota  v.  Hitchcock, 
185  U.  S.  373,  396,  46  L.  ed.  954,  966,  22 
Sup.  Ct.  Rep.  650;  United  States  v.  Rick- 
ert,  188  U.  S.  432,  443,  47  L.  ed.  532,  538, 
23  Sup.  Ct.  Rep.  478;  Re  Heff,  197  U.  8. 
488,  499,  49  L.  ed.  848,  853,  25  Sup.  Ct 
Rep.  606 ;  United  States  v.  WinanSy  198  U. 
S.  371,  380,  381,  49  L.  ed.  1089,  1092,  1093, 
25  Sup.  Ct.  Rep.  662;  Francis  v.  Francis, 
136  Mich.  288,  99  N.  W.  14. 

The  grant  describes  and  is  confined  to 
public  lands.  Lands  are  not  public  unless 
they  are  subject  to  sale  or  other  disposal 
under  the  general  land  laws.  They  are  not 
subject  to  sale  and  disposal  under  such 
laws  if,  at  the  date  of  the  grant,  they  are 
burdened  with  an  Indian  right  of  occu- 
pancy. Nor  are  they  public  lands,  as  the 
term  is  understood,  until  surveyed  into 
townships  and  designated  by  sections. 

NetPhall  v.  Sanger,  92  U.  S.  761,  763, 
23  L.  ed.  769,  770;  Leav€nux>rth,  L,  <0  G, 
R.  Co,  V.  United  States,  92  U.  S.  733,  741, 
23  L.  ed.  634,  637 ;  Missouri,  K,  d  T,  R.  Co, 
V.  Roberts,  152  U.  S.  114,  119,  38  L.  ed. 
377,  380,  14  Sup.  Ct.  Rep.  496;  Northern 
P.  R,  Co.  V.  Musser-Sauntry  Logging  d 
Mfg.-  Co,  168  U.  S.  604,  609,  42  L.  ed.  596, 
598,  18  Sup.  Ct.  Rep.  205;  Re  Thompson, 
32  Land  Dec.  468. 

No  title  to  sections  mentioned  in  • 
school  grant  vests  in  a  state  until  the  same 
are  identified  by  a  public  survey. 

Chiines  v.  Nicholson,  9  How.  356,  365, 
13  L.  ed.  172,  176;  Cooper  v.  Roberts,  18 
How.  173,  179,  15  L.  ed.  338,  340;  Sherman 
V.  Buick,  93  U.  S.  209,  214,  215,  23  L.  ed. 
849-851;  Heydenfeldt  v.  Daney  Gold  d 
S,  Min.  Co.  93  U.  S.  634,  640,  23  L.  ed.  995, 
996;  Beecher  v.  Wetherby,  95  U.  S.  517, 
524,  24  L.  ed.  440,  441;  Natoma  Water  d 
Min,  Co.  V.  Bugbey,  96  U.  S.  165,  167,  24 
L.  ed.  621,  622;  Minnesota  v.  Hitchcock, 
185  U.  S.  373,  393,  46  L.  ed.  954,  965,  22  Sup. 
Ct.  Rep.  650;  Bullock  v.  Rouse,  81  Cal. 
591,  22  Pac.  919;  Re  Colorado,  6  Land  Dec. 
412;  Barnhurst  v.  Utah,  30  Land  Dec.  314; 
Re  Mahoganey  No,  t  Lode  Claim,  33  Land 
Dec  37. 
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Sections  of  land  contemplated  by  a 
school  grant,  which,  while  imsurveyed,  fall 
within  an  Indian  reservation,  are  subject 
to  the  Indian  right  of  occupancy;  and,  un- 
til such  occupancy  has  been  extinguished^ 
such  sections  are  in  suspension. 

Cherokee  Nation  v.  Georgia,  5  Pet.  1,  48, 
3  L.  ed.  25,  42;  Wilcox  v.  Jackson,  13  Pet. 
498,  513,  10  L.  ed.  264,  271;  Gaines  v. 
Nic7u)Uon,  9  How.  366,  364,  365, 13  L.  ed.  172.. 
176;  United  States  v.  Cook,  19  Wall.  591, 
593,  22  L.  ed.  210,  211;  Leavenworth,  L. 
d  C  R.  Co.  V.  United  States,  92  U.  S.  733, 
742,  743,  745,  23  L.  ed.  634,  638.  639: 
Bcecher  v.  Wetherhy,  95  U.  S.  517,  526,  24 
L.  ed.  440,  441 ;  Buttz  v.  Northern  P.  R.  Co. 
119  U.  S.  55,  66,  70,  71,  30  L.  ed.  330,  334, 
336,  7  Sup.  Ct.  Rep.  100;  Bardon  v.  North- 
em  P.  R.  Co.  145  U.  S.  535,  538,  539,  36  L. 
ed.  806,  809,  12  Sup.  Ct.  Rep.  856;  United 
States  V.  Thomas,  151  U.  S.  577,  582-584, 
38  L.  ed.  276,  278,  279,  14  Sup.  Ct.  Rep. 
426;  Missouri,  K.  <0  T.  R.  Co.  v.  Roberts, 
152  U.  S.  114,  116-121,  38  L.  ed.  377,  379, 
380,  14  Sup.  Ct  Rep.  496;  Spalding  v. 
Chandler,  160  U.  S.  394,  402-405,  40  L.  ed. 
469,  472,  473,  16  Sup.  Ct.  Rep.  360;  Pine 
River  Logging  d  Improv.  Co.  v.  United 
States,  186  U.  S.  279,  284,  46  L.  ed.  1164, 
1167,  22  Sup.  Ct.  Rep.  920;  Minnesota  v. 
Hitchcock,  185  U.  S.  373,  388,  389,  46  L.  ed. 
954,  963,  22  Sup.  Ct.  Rep.  650;  Barker  v. 
Harvey,  181  U.  S.  481,  490-492,  45  L.  ed. 
963,  968,  969,  21  Sup.  Ct.  Rep.  690;  United 
States  V.  Rickert,  188  U.  S.  432,  437,  441, 
47  L.  ed.  532,  536,  537,  23  Sup.  Ct.  Rep. 
478;  Scott  v.  Carew,  196  U.  S.  100,  109, 
111,  49  L.  ed.  403,  405,  406.  25  Sup.  Ct. 
Rep.  193;  United  States  v.  Winans,  supra; 
Northern  P.  R.  Co.  v.  Maclay^  9  C.  C.  A. 
609,  15  U.  S.  App.  438,  61  Fed.  554;  Gib- 
son V.  Anderson,  65  C.  C.  A.  277,  131  Fed. 
39;  Buster  v.  Wright,  68  C.  C.  A.  505,  135 
Fed.  947;  United  States  v.  Blendauer,  122 
Fed.  703;  Francis  v.  Francis,  136  Mich.  288, 
99  N.  W.  14 ;  Re  Colorado,  supra ;  Callanan 
V.  Chicago,  M.  d  St.  P.  R.  Co.  10  Land 
Dec.  285;  Re  Sherry,  12  Land  Dec.  170; 
Re  Louisiana,  17  Land  Dec.  440;  Re  Wis- 
consin, 19  Land  Dec.  618;  Re  Minnesota, 
28  Land  Dec.  374. 

If,  at  the  time  of  the  public  survey,  a 
tract  of  land  contemplated  by  a  school 
grant  is  encumbered  by  a  right  of  occupan- 
cy in  an  Indian  tribe,  the  state  may  elect 
to  take  equivalent  lands,  or  it  may  wait 
until  such  right  of  occupancy  has  been  ex- 
tinguished, and  take  the  land  contemplat- 
ed. 

Minnesota  v.  Hitchcock,  185  U.  S.  373, 
392,  393,  46  L.  ed.  954,  965,  22  Sup.  Ct. 
Rep.  650 ;  Re  Colorado,  supra ;  Re  Colorado, 
12  Land  Dec.  70;   Re  Louisiana,  supra. 

If,  at  the  date  of  a  school  grant  to  a 
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state,  the  sections  are  not  identified  bj  the 
government  survey,  and  are  within  an  In- 
dian reservation.  Congress  is  not  obliged  to 
transform  them  from  their  original  statiSi 
and  may  dispose  of  them  for  other  parpoaet. 

Minnesota  v.  Hitchcock,  185  U.  S.  373» 
393,  394,  46  L.  ed.  954,  966,  22  Sup.  Ct.  B^ 
650. 

It  is  not  necessary  that  the  treaty  pro- 
viding for  a  reservation  should  desenbc 
the  particular  tract  to  be  thereafter  occu- 
pied by  the  Indians,  nor  is  It  necessary  Uiat 
a  particular  tract  be  designated  for  that 
purpose  by  Congress  or  by  the  President. 
If,  after  the  treaty  is  signed,  the  Indians 
occupy  a  particular  tract  without  objectio* 
by,  or  interference  from,  the  govem'nent, 
such  tract  is  a  reservation  to  the  same  ex- 
tent as  though  it  had  been  specifically  desi^ 
nated  by  the  treaty. 

United  States  v.  Carpenter,  111  U.  S. 
347,  349,  28  L.  ed.  451,  452,  4  Sup,  Ct.  Rep. 
435;  Spalding  v.  Chandler,  160  U.  S.  3W, 
404,  40  L.  ed.  469,  473,  16  Sup.  Ct  Rep. 
360;  Minnesota  v.  Hitchcock,  186  U.  S.  Z7X 
390,  391,  46  L.  ed.  964,  963,  964,  22  Svp. 
Ct.  Rep.  650;  Re  Minnesota,  22  Land  Dec 
388. 

A  treaty  which  provides  for  a  reserrttioB 
for  the  Indians  is  a  grant  of  rights  fron, 
and  not  to,  them,  and  a  retention  to  thea 
of  rights  not  granted. 

United  States  v.  Winans,  198  U.  S.  371. 
381,  49  L.  ed.  1089,  1092,  25  Sup.  Ct  R*p 
662. 

The  Secretary  of  the  Interior,  under  tbe 
direction  of  the  President,  has  the  povn, 
and  it  is  his  duty,  to  prevent  intn»H» 
upon  Indian  resen'ations,  and  to  renwft 
intruders  therefrom. 

Morris  v.  Hitchcock,  194  U.  S.  384,  JU. 
392,  48  L.  ed.  1030,  1033,  1034,  24  Sup.  Ct 
Rep.  712;  United  States  v.  Mullin,  71  F«l 
682;  Eells  v.  Ross,  12  C.C.  A.  205,  »  C. 
S.  App.  59,  64  Fed.  417;  Beck  v.  Flomrmof 
Live-stock  d  Real  Estate  Co.  12  C.  C.  A. 
497,  27  U.  S.  App.  618,  65  Fed.  30.  1«3  T- 
S.  686,  41  L.  ed.  305,  16  Sup.  a.  Rep,  1201; 
Pilgrim  v.  Beck,  69  Fed.  895;  MoMtf  ▼ 
Wright,  3  Ind.  Terr.  243.  64  S,  W.  807.  H 
Ops.  Atty.  Gen.  218. 

Where  a  treaty  with  an  Indian  tribf,  of 
an  act  of  Congress,  provides  that  an  Indus 
reservation  shall  be  allotted  to  the  IndiftU 
in  severalty,  the  Secretary  of  the  Interior, 
pending  allotment,  has  jurisdiction  over  tb* 
reservation,  and  the  power  to  retnore  tn 
truders  therefrom,  and  the  courts  will  net 
interfere  with  his  action  in  respect  to  allot- 
ment, or  with  the  exercise  of  his  power  to 
remove  intruders. 

Morris  v.  Hitchcock,  supra;  Bro^tm  ▼. 
Hitchcock.  173  V.  S.  473.  477,  43  L.  ed,  TTt 
774,  19  Sup.  Ct  Rep.  485;  New  OrUmu  ». 
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Paine,  147  V.  S.  261,  264,  267,  37  L.  ed.  162, 
163,  164,  13  Sup.  Ct.  Rep.  303. 


Mr.  Justice 
of  the  court : 

The  state  of  Wisconsin  seeks  by  this  suit 
to  enjoin  the  defendant,  as  Secretary  of  the 
Interior,  from  interfering,  in  anywise,  with 
its  use,  possession,  or  enjoyment  of  certain 
lands,  embraced  within  the  present^  La 
Pointe  or  Bad  River  and  the  Flambeau  In- 
ilian  reservations  in  that  state. 
0]  *The  state  traces  its  title  back  to  the  act 
of  Congress  of  August  6th,  1846,  authorizing 
the  people  of  Wisconsin  territory  to  form  a 
state  constitution,  and  providing  for  the 
admission  of  such  state  into  the  Union.  9 
SUt  at  L.  56,  chap.  89. 

The  defendant,  Hitchcock,  as  Secretary  of 
the  Interior,  demurred  to  the  bill  upon  the 
gnnmd,  among  others,  that  it  did  not  appear 
that  the  state  was  entitled  to  the  relief 
isked. 

The  general  question  is  whether  the  state 
has  SQch  interest,  present  or  prospective,  in 
the  lands  in  dispute,  as  to  preclude  their 
being  administered  by  the  Secretary  of  the 
Interior  for  the  benefit  of  certain  Indians. 

The  ease,  as  presented  by  the  record  and 
hf  official  documents  of  which  judicial  notice 
nay  be  taken,  is  as  follows: 

On  the  23d  day  of  March,  1843,  by  a 
treaty  between  the  United  States  and  the 
Chippewa  Indians  of  ''the  Mississippi  and 
Lake  Superior,''  the  latter  ceded  to  the  Unit- 
ed States  all  the  country  embraced  within 
a  specified  boundary,  including  the  lands 
here  in  controversy.  The  second  and  third 
articles  of  that  treaty  provided:  "Art.  2. 
The  Indians  stipulate  for  the  right  of  hunt- 
ing on  the  ceded  territory,  with  the  other 
nsual  privileges  of  occuptmcy,  until  required 
to  remove  by  the  President  of  the  United 
Butesy  and  that  the  laws  of  the  United 
States  shall  be  continued  in  force,  in  respect 
to  Uie*r  trade  and  intercourse  with  the 
whites,  until  otherwise  ordered  by  Congress. 
Art  3.  It  is  agreed  by  the  parties  to  this 
treaty  that  whenever  the  Indians  shall  be  re- 
quired to  remove  from  the  ceded  district, 
all  the  unceded  lands  belonging  to  the  In- 
dians of  Fond  du  Lac,  Sandy  Lake,  and  Mis- 
■iseippi  bands  shall  be  the  common  property 
ind  home  of  all  the  Indians  party  to  this 
treaty."  [7  Stat,  at  L.  592.]  In  con- 
sideration of  the  above  cession  the  United 
States  (art.  4)  engaged  to  pay  the  Indians 
anmially  for  twenty-five  years  certain  sums ; 
tod  this  consideration  for  the  ceded  lands 
*M  paid  by  the  United  States.  Revision 
«f  Indian  Treaties,  217. 

By  an  act  of  Congress  approved  August 
•th,  1846,  the  people  of  the  then  territory 
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of  Wisconsin  were  authorized  to  form  a  con- 
stitution *and  state  government  for  the  pur- [204] 
pose-  of  being  admitted  into  the  Union  on 
delivered  the  opinion  |  an  equal  footing  with  the  original  states  in 

all  respects  whatsoever,  with  certain  speci- 
fied boundaries.  The  7th  section  of  that  act 
was  as  follows:  "That  the  following  propo- 
sitions are  hereby  submitted  to  the  conven- 
tion which  shall  assemble  for  the  purpose 
of  forming  a  constitution  for  the  state  of 
Wisconsin,  for  acceptance  or  rejection;  and  if 
accepted  by  said  convention,  and  ratified  by 
an  article  in  said  constitution,  they  shall  be 
obligatory  on  the  United  States :  First.  That 
section  numbered  sixteen,  in  every  township 
jf  the  public  lands  in  said  state,  and,  where 
such  section  has  been  sold  or  otherwise  dis- 
posed of,  other  lands  equivalent  thereto,  and 
as  contiguous  as  may  be,  shall  be  granted 
to  said  state  for  the  use  of  schools.  .  .  J* 
9  Stat,  at  L.  57,  chap.  89. 

The  conditions  prescribed  by  the  enabling 
act  of  1846  were  duly  accepted  by  Wisconsin, 
and  that  territory  was  admitted  into  the 
Union  as  a  state  by  an  act  of  Congress  ap- 
proved May  29th,  1848.  2  Charters  and 
Constitutions,  2029;  9  Stat,  at  L.  233,  chap. 
50. 

By  a  treaty  made  and  concluded  Septem- 
ber 30th,  1854,  between  the  United  States 
and  the  Chippewa  Indians  of  Lake  Superior 
and  the  Mississippi,  and  which  treaty  was 
proclaimed  January  29th,  1855  (10  Stat,  at 
L.  1109),  the  Chippewas  of  Lake  Superior 
ceded  to  the  United  States  the  lands  there- 
tofore owned  by  them  in  common  with  the 
Chippewas  of  the  Mississippi  within  the 
present  boundary  of  Minnesota  and  lying 
east  of  a  certain  boundary.  The  Chippewas 
of  the  Mississippi  assented  to  that  cession 
and  agreed  that  the  whole  amount  of  the 
consideration  money  for  the  country  ceded 
as  above  should  be  paid  to  the  Chippewas  of 
Lake  Superior,  the  latter  relinquishing  to  the 
Chippewas  of  the  Mississippi  all  their  in- 
terest in  and  claims  to  the  lands  thereu)fore 
owned  by  them  in  common,  lying  west  of  the 
above  boundary  line. 

The  lands  described  in  the  first  article  of 
the  treaty  of  1854  are  within  the  present 
state  of  Minnesota,  and  constitute  no  part 
of  the  land  embraced  in  the  treaty  of  1843. 

By  the  second  article  of  that  treaty  the 
United  States  agreed,  *among  other  things,  [205] 
to  set  apart  and  withhold  from  sale  certain 
lands  for  the  use  of  the  La  Pointe  band  and 
such  other  Indians  as  might  settle  with  them. 
For  the  other  Wisconsin  bands,  a  tract  of 
land  was  to  be  set  apart  and  withheld  from 
sale,  "lying  about  Lac  du  Flambeau,  and 
another  tract  on  Lac  Court  Oreilles,  each 
equal  in  extent  to  three  townships,  the  boun- 
daries of  which  shall  be  hereafter  agreed  up- 
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on  or  fixed  under  t!»e  direction  of  the  Prea- 
ident/'  The  lands  de^^ribed  in  that  article 
of  the  treaty  of  1S54  to  be  set  apart  and 
withhold  from  sale  "for  the  La  Pointe  band" 
and  "for  the  other  Wisconsin  bands"  ictrt 
part  of  the  lands  ceded  to  the  United  States 
by  the  treaty  of  1843. 

The  third  article  of  the  treaty  was  in 
these  words:  'Article  3.  The  UniU»d  States 
will  define  the  boundaries  of  these  reserved 
tracts,  whenerer  it  may  be  necessary,  by 
actual  survey,  and  the  President  may,  from 
time  to  time,  at  his  discretion,  cause  the 
whole  to  be  surveyed,  and  may  assign  to 
eadi  head  of  a  family  or  single  person  over 
twenty-one  years  of  age  eighty  acres  of  Uuid 
for  his  or  their  separate  use;  and  he  may 
at  his  discretion,  as  fast  as  the  occupants 
become  capable  of  transacting  their  own 
affairs,  issue  patent  therefor  to  such  occu- 
pants, with  such  restrictions  of  the  power  of 
alienation  as  he  may  see  fit  to  impose. 
And  he  may  also,  at  his  discretion,  make 
rules  and  r^ulations  respecting  the  disposi- 
tion of  the  lands  in  case  of  the  death  of  the 
head  of  a  family  or  single  person  occupying 
the  same,  or  in  case  of  its  abandonment 
by  them.  And  he  may  also  assign  other 
lands  in  exchange  for  mineral  lands,  if 
any  such  are  found  in  the  tracts  herein 
set  apart.  And  he  may  also  make  such 
ehanges  in  the  boundaries  of  such  reserved 
tracts  or  otherwise  as  shall  be  neces- 
sary to  prevent  interference  with  any  vested 
rights.  All  necessary  roads,  highways,  and 
railroads,  the  lines  of  which  may  run 
through  any  of  the  reserved  tracts,  shall 
have  the  right  of  way  through  the  ^ame, 
compensation  being  made  therefor  as  in 
other  cases.** 

The  bill  alleges :  **That  under  the  enabling 
[S06]act  of  Congress  *aforesaid,  and  under  the 
state  Constitution,  and  under  and  in  view 
of  the  cession  of  their  lands  by  said  Chippe- 
wa Indians,  contained  in  said  treaty  of  1843, 
all  of  the  lands  surveyed  and  to  be  surveyed 
as  sections  16  of  the  various  townships 
within  the  territory  covered  by  said  treaty 
vested  in  the  state  of  Wisconsin,  and  said 
state  of  Wisconsin  has  at  all  times  hereto- 
fore, since  its  admission  to  the  Union, 
claimed  a  right  to  the  fee  of  all  lands  in  sec- 
tions 16  in  the  several  townships  within  said 
reservations,  and,  since  the  sectional  survey 
thereof  by  the  United  States,  has  claimed 
the  actual  fee  in  said  sections,  and  has 
exercised  dominion  and  ownership  over  the 
tame,  and  has  issued  sundry  and  divers  pat- 
ents to  divers  persons  and  corporations  for 
portions  thereof,  sundry  of  which  persons 
and  corporations,  grantees  of  the  state  as 
aforesaid,  have  also  exercised  acts  of  owner- 
ship thereof,  and  have  paid  taxes  and  made 
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improvements  theretHi,  and  Have  cot  sad 
hauled  timber  therefrom  until  forbidden  hf 
orders  of  the  defoidant,  Ethan  Allen  Hitcb- 
cock,  as  Secretary  of  the  Interior  of  tht 
United  States,  as  hereinafter  more  partica- 
larly  mentioned;  that  patents  for  all  of 
said  sections  16  within  said  La  Pointe  mer- 
vation  have  heretofore  been  issued  by  said 
state  to  divers  parties,  and  patents  opoti 
about  fourteen  forties  of  said  sections  16 
within  said  Lac  du  Flambeau  reaerratioo 
have  been  issued  by  said  state  to  divers  par- 
ties, and  there  still  remain  about  twentj- 
nine  forties  in  said  sections  16  within  said 
Lac  du  Flambeau  reservation,  the  title  t0 
which  is  still  in  and  claimed  by  said  stat*. 
That  under  the  treaty  of  1854,  aforesaid,  sad 
in  carrying  out  its  provisions,  the  said  Sec- 
retary of  the  Interior  has  proceeded,  throng 
the  United  States  Indian  Department,  to  al- 
lot from  time  to  time  to  the  various  member^ 
of  said  tribes  of  La  Pointe  bands  of  Indiani 
and  to  various  members  of  the  Wisconfia 
bands  on  said  Lae  du  Flambeau  reservatioa 
80  acres  per  capita  of  lands  within  said  res- 
ervations, and  has  caused  patents  therefor 
to  be  issued  to  the  monbers  of  said  tribet 
as  individuals,  and  such  members  have  be- 
come full  citizens  of  the  United  States,  aad 
have  terminated  their  tribal  r^ations,  a»{ 
have  ceased  to  *occupy  any  material  part  oS[t 
said  reservation  in  common.  That  the  laiid*^ 
within  said  reservation,  exdusive  of  the 
lands  in  section  16,  are  sufficient  to  seeiirt 
80  acres  to  each  individual  Indian  who  ha« 
hitherto  appeared  and  claimed  a  right  tA 
an  allotment.  That  no  allotment  has  hith- 
erto been  allowed  to  any  member  of  taid 
tribes  of  Indians  of  any  land  — ^r*^**^  with- 
in any  of  said  sections  16.  That  bsgioBiaf 
about  the  year  1890,  and  from  tbenee  hithtr 
to,  the  defendant,  Ethan  Allen  HitdModc, 
as  Secretary  of  the  Interior,  and  the  Gob- 
missioner  of  the  Indian  Office  of  the  Uaitsd 
States,  and  divers  agents  and  servants  vadcr 
them,  have  set  up  on  bdialf  of  nid  Ia 
Pointe  and  other  bands  of  Indians,  or  tht 
members  tiiereof ,  a  daim  of  interest  or  titk 
in  and  to  sections  16  aforesaid  in  ths  r««^ 
vat  ion  townships  aforesaid,  paramount  sad 
adverse  to  the  title  of  the  state  of  Wiseonsii, 
and  have  claimed  and  eontinite  to  daim  that 
said  sections  16  are  still  held  hj  the  Unitsd 
States  in  trust  for  said  Indians  to  the  Mat 
extent  as  other  lands  in  said  leaerved  tov*- 
ships,  and  have  forbidden  purchasert  ol 
such  lands  holding  patents  from  the  stats  to 
enter  or  make  improvements  or  cut  any  tim- 
ber thereon,  and  hare  thereby  ea.<t  a  dood 
upon  the  title  of  the  state  and  its  grsat«e« 
to  said  lands,  and  have  interfered  with, 
and  are  continuing  to  interfere  with,  th* 
use  and  enjoyment  of  the  samt  br  the  owscfs 
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thereol  .  .  .  That  by  chap.  95  of  the 
hws  of  the  state  of  Wisconsin  for  the  year 
1903,  approved  April  20th,  1903,  the  attor- 
ii|v  general  of  the  state  of  Wisconsin  was 
duly  authorized  to  institute  proceedings  in 
tMs  court  under  the  provisions  of  the  act 
of  Congress  passed  March  2d,  1901  [31  Stat, 
at  L  950,  chap.  808,  U..S.  Comp.  SUt.  1901, 
p.  1384],  and  hereinbefore  referred  to,  to  de- 
termine the  rights  of  said  state  to  what  are 
Commonly  known  as  school  lands,  within  any 
reervation  or  Indian  cession  within  said 
jitate,  where  any  Indian  tribe  claims  any 
right  to  or  interest  in  said  lands,  or  to  the 
disposition  thereof  by  the  United  States, 
and  particularly  to  determine  the  title  to 
the  lands  embraced  within  sections  16  in  the 
several  townships  constituting  the  present 
Bid  River  or  La  Pointe  and  ttie  Flambeau 
Indian  reservations  within  said  state.'* 

The  state  contends  that  the  effect  of  the 
l]treat\  of  1843  was  ♦that  the  Chippewa  Indi- 
uts  released  to  the  United  States  all  of  their 
claim  of  title  or  interest  in  or  to  the  lands 
therein  described  and  each  and  every  part 
thereof,  and  ceded  the  same  to  the  United 
States,  which  thereupon  became  the  absolute 
owner  thereof  free  from  any  claim  of  said 
Indians;  and  that  the  state,  upon  its  ac- 
ceptance of  the  conditions  prescribed  by  the 
enabling  act  of  1846,  and  its  admission  into 
the  Union,  became  vested  with  an  absolute 
ri^ht  in  and  to  all  the  sections  16  within 
8aid  territory  previously  surveyed,  as  well 
13  to  the  lands  subsequently  surveyed  by 
^  United  States,  with  the  right  In  the 
state  to  have  the  temporary  possession  or 
oeeapancy  of  the  Indians  terminated  by  the 
Cnited  States. 

The  determination  of  the  question  suggest- 
ed by  this  contention  and  the  decision  of 
tiiis  ease  is  controlled  by  United  Staxes  y. 
Thmuu,  151  U.  S.  577,  38  L.  ed.  276,  14 
Sap.  Ct  Rep.  426.  That  case  involved  the 
rights  of  the  state  of  Wisconsin  in  and  over 
certain  lands  in  the  Lac  Court  Oreilles  reser- 
vation, as  established  for  the  benefit  of  the 
Chippewa  Indians.  Thomas,  an  Indian  of  the 
Chippewa  tribe,  was  indicted,  for  the  murder 
of  another  Indian  of  the  same  tribe,  commit- 
ted within  the  limits  of  that  reservation. 
The  evidence  showed  that  the  offense  was 
committed  upon  section  16,  a  township 
OBbraced  in  the  reservation.  The  accused 
contended  tiiat,  by  the  provisions  of  the  en- 
abling act  by  which  Wisconsin  was  admitted 
into  the  Union,  section  16  in  every  township 
in  that  state  was  ceded  to  it  for  school  pur- 
poses, and  oould  not  be  subsequently  taken 
h?  tile  Unitfed  States  as  part  of  an  Indian 
rwerration.  It  appeared  that  previous  to 
*he  alleged  murder,  namely,  in  1859,  the  sec- 
^  upon  whidi  the  crime  was  committed 


had  been  settled,  platted,  and  set  apart  by 
the  United  States  as  a  part  and  parcel  of 
said  reservation,  and  was  continuously  thei:G- 
after  occupied  by  the  Indians  as  such,  al- 
though claimed  and  sold  by  the  state  as  and 
for  a  part  of  the  school  land  ceded  to  it 
by  the  act  of  Congress.  By  act  of  Congress, 
approved  March  3d,  1885,  chap.  341,  23  Stat, 
at  L.  362,  385,  it  was  provided  that  Indians 
committing  certain  crimes,  among«them  mur- 
der, "against  the  person  or  property  of 
another  Indian  or  *other  person  within  the[213] 
boundaries  of  any  state  of  the  United  States, 
and  within  the  limits  of  any  Indian  reser- 
vation, shall  be  subject  to  the  same  laws, 
tried  in  the  same  courts,  and  in  the  same 
manner,  and  subject  to  the  same  penalties, 
as  are  all  other  persons  committing  any  of 
the  above  crimes  within  the  exclusive  ju- 
risdiction of  the  United  States."  So  the 
question  was  distinctly  presented  as  to  the- 
relative  rights  of  the  state  and  the  Indians 
in  said  section  16  within  the  Indian  reserva- 
tion on  which  the  alleged  murder  was  com- 
mitted. 

This  court  said :    "The  Indians  have  never 
been   removed   from   the  lands   thus   ceded 
[meaning  by  the  treaty  of    1842]    and  no 
Erecutive  order  has  ever  been  made  for  their 
removal,  and  no  change  has  taken  place  in 
their  occupancy  of  the  lands,  except  as  pro- 
vided by  the  treaty  of  September  30,  1854 
(10  Stat,  at  L.  1109).    By  that  treaty  the 
Chipp^was  ceded  a  large  portion  of  their 
territory,  previously  retained  in  Wisconsin 
and  elsewhere,  and  provision  was  made  in 
consideration  thereof  for  the  formation  of 
permanent    reservations    for    their    benefit^ 
each  to  embrace  three  full  townships,  and 
their  boundaries  to  be  established  tinder  the* 
direction   of    the   President.    One  of    these^ 
included    the   tract    comprised    in    the    Lac 
Court  Oreilles  reservation.    In  the  provision 
for  these  reservations  nothing  was  said  of 
the  sixteenth  section  of  any  townships,  and 
it   is   clear  that  it  was  not  contemplated 
that  any  section  should  be  left  out  of  any 
one  of  them.    The  land  reserved  was  to  be, 
as  near  as  possible,  in  a  compact  form,  ex* 
cept  so  far  as  the  meandering  lakes  were 
concerned.     When  the  townships  composing 
these  reservations  were  surveyed,  the  six- 
teenth section  was  already  disposed  of  in  the 
sense  of  the  enabling  act  of  1846.     It  had 
been  included  within  the  limits  of  the  res- 
ervations.   As  it  will  be  seen  by  the  treaty 
of   1842,  ratified   in   1843,  which  was  pre- 
vious to  the  enabling  act,  the  Indians  stipu- 
lated for  the  right  of  occupancy  to  the  lands. 
That  right  of  occupancy  gave  them  the  en- 
jojrment  of  the  lands   until   they  were  re- 
quirdd  to  surrender  it  by  the  President  of 
the  United  States,  which  requirement  waa. 
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never  made.  Whatever  right  the  stale  of 
[214]  Wisconsin  acquired  *by  the  enabling  act  to 
the  sixteenth  section  was  subordinate  to 
this  right  of  occupancy  for  which  the  In- 
dians stipulated.  ...  The  general  rule 
ealablished  by  the  Land  Department  in  ref- 
erence to  the  school  lands  in  the  different 
states  is  that  the  title  to  them  vests  in  the 
several  states  in  which  the  land  is  situated, 
subject  to 'any  prior  right  of  occupation  by 
the  Indians  or  others  which  the  governnpent 
had  stipulated  to  recognize." 

Again:       **We   therefore  are   of  opinion 
that,  by  virtue  of  the  treaty  of   1842,  in 
the  absence  of  any  proof  that  the  Chippewa 
Indians  have  surrendered    their    right    of 
occupancy,    the    right    still    remains    with 
them,  that  the   title  and   right   which   the 
state    may    claim    ultimately    to    the    six- 
teenth  section   of  every   township   for   the 
•use  of  schools  is  subordinate  to  this  right 
of   occupancy   of   the    Indians,   which   has, 
so  far  as  the  court  is  informed,  never  been 
released  to  any  of  their  lands,  except  as  it 
may  be  inferred  from  the  provisions  of  the 
treaty  of   1854.    That  treaty  provided  for 
permanent  reservations,  which  included  the 
section  in  question.       The  treaty  did  not 
operate   to   defeat   the   prior   right   of   oc- 
cupancy   to    that    particular    section,    but, 
by    including   it   in   the   new    reservations, 
made  as  a  condition  of  the  cession  of  large 
tracts  of  land   in  Wisconsin,   continued  it 
in   force.     The   state   of   Wisconsin,   there- 
fore, had  no  such  control  over  that  section 
or  right  to  it  as  would  prevent  its  being 
set  apart  by  the   United  States,  with   the 
consent  of  the  Indians,  as  a  part  of  their 
permanent    reservation.     So,    by    authority 
of  Iheir    original    right    of    occupancy,    as 
well  as  by  the  fact  that  the  section  is  in- 
cluded within  the  tract  set  aside  as  a  por- 
tion of  the  permanent  reservation  in  oon- 
eideration  of  the  cession  of  lands,  the  title 
never  vested  in  the  state,  except  as  subor- 
dinate to  that  right  of  occupation  of  the 
Indians.''     United  States  v.  Thomas,  151  U. 
S.   577,  582,  584,  38  L.  ed.  276,  278,  279, 
14  Sup.  Ct.  Rep.  426,  428,  429. 

It  is  true  that  the  Thomas  Case  did  not 
have  reference  to  the  particular  Indian 
reservations  involved  in  the  present  suit, — 
the  Bad  River  or  La  Pointe  and  Flambeau 
reservations, — ^but  only  to  the  Lac  Court 
[816]0reille3  Indian  reaervatio!i.  But  all  *three 
reservations,  had  their  origin  alike  in  the 
same  treaties, — that  of  1342,  proclaimed  in 
1843,  and  that  of  1854;  and  the  effect  of 
those  treaties  was  considered  in  that  case 
in  connection  with  the  enabling  act  of  1846, 
under  which  the  state  now  claims,  as  it 
claimed  in  that  case,  absolute  title  to,  and 
full  control  over,  all  the  sections  16  named 
in  that  act.  What  the  court  said  in  the 
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Thomas  Case,  as  to  the  rights  of  Indiam 
in  virtue  of  their  occupancy  of  the  Uad* 
set  apart  for  their  use  in  the  Lac  Court 
Oreilles  reservation,  is  strictly  applicable 
to  the  rights  of  the  Indians  who  have  oc- 
cupied, and,  so  far  as  appears,  still  occupy, 
the  Bad  River  or  La  Pointe  and  Flamboui 
reservations.  We  -could  not  sustain  th§ 
claim  of  the  state  in  the  present  suit  wiU- 
out  overruling  the  principles  announced  in 
the  Thomas  Case;  and  that  we  are  not  dit- 
posed  to  do.  The  principles  of  the  Thomas 
Case  were  recognized  and  enforced  in  Jfi»- 
nesota  v.  Hitchcock,  186  U.  S.  373.  391.  4« 
L.  ed.  954,  964,  22  Sup.  Ct,  Rep.  «50,  ftST. 
et  seq,,  which  related  to  an  act  of  CongreM 
for  the  admission  of  Minnesota  into  the 
Union,  and  which  act  contained  a  provisioi 
similar  to  the  one  found  in  the  enabling  mH 
for  Wisconsin,  namely,  that  certain  sectioDs 
"in  every  township  of  public  lands  in  said 
state,  and  where  either  of  said  sectiaiifl  or 
any  part  thereof  has  been  sold  or  otherwise 
been  disposed  of,  other  lands,  equivalest 
thereto  and  as  contiguous  as  may  be,  shall 
be  granted  to  said  state  f or  the  nse  of 
schools." 

Without  repeating  all  that  was  said  ia 
previous  decisions,  we  hold,  on  the  aotboi^ 
ity  of  tho«e  decisions,  that  the  state  is  bo* 
entitled  to  the  relief  asked  nor  to  any  onW 
that  would  interfere,  at  this  time,  with  tfas 
administration  by  the  Interior  DepartnenU 
of  the  lands  in  question  for  the  benefit  of 
the  Indians  for  whom  the  Bad  Riw  or  L« 
Pointe  reservation  and  the  Flambean  jima 
vation  were  established.  ConaoqiMDily,  th§ 
Ml  must  he  dismissed^ 

It  is  so  ordered. 


•HENRIETTA  S.  CHRISTOPHER  and  John[l 
G.  Christopher,  Plffs,  im  Err^ 

V, 

JOSEPH   W.   NORVELL,   Receiver  of  tbt 
First  National   Bank  of  Florida. 

(See  S.  C.  Reporter's  ed.  S16-1S0.I 

Natlomal  bamln— ^oekkol4er*B  UaMlttr 
—effect  off  eoTertttrc^Tbe  covet  tuit  «f 
the  legatee  of  sharea  of  stock  la  a  natioui 
bank  when  her  name  was  placed  apes  tte 
bank's  books  as  a  stockholder  and  wb«a  ai« 
received  the  certificate  of  atock  do«  not  pr* 
tect  her  against  a  personal  jodgnent  at  taw 
for  the  amount  due  at  a  shareholder  aadrr 
an  assessment  made  hy  the  Oonptrolkr  nf 
the  Currency  to  pay  the  debta  of  the  baak. 

NOTB. — As  to  u>ho  are  liahle  o*  ^shmrtk^tUr* 
in  national  banks — see  Beat  v.  Essex  Sav  B«&k. 
15  C.  C.  A.   130. 

Aa  to  the  enforcement  of  statmtorp  HmhOt^ 
of  stockholders  in  national  hanks — iie«  not*  ?« 
WllUamson  v.  American  Bank.  (2  C.  C.  A   <. 

SOI  U.  ft. 


1905. 


Chbistopheb  v.  Nobvxll. 


althongli  m  married  woman  may  be  inca- 
pable, under  the  local  law,  of  making  or  bind- 
ing berself  personally  by  contract,  if  auch 
law  does  not  incapacitate  her  from  becom- 
ing an  owner  of  such  stodc,  by  bequest  or 
otlierwiae. 

[No.  211.] 

Bubmitied   March  9,  1906,    Decided  April 

2,  1906, 

1  N  ERROR  to  the  United  States  Circuit 
1  Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Southern 
District  of  Florida,  enforcing,  as  against 
a  married  woman,  the  statutory  liability  of 
A  stockholder   in   a   national   bank.       Af- 

See  same  case  below,  67  C.  C.  A.  438,  134 
Fed.  842. 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  H.  Bvokman  submitted  tiie 
cause  for  plaintiffs  in  error: 

The  relation  between  the  shareholders 
and  the  corporation  is  a  contractual  one, 
and  the  liability  for  an  assessment  upon 
stock  ir.  the  case  of  insolvency  is  clearly  set- 
tled to  be  a  liability  growing  out  of  a  con- 
tract, and  not  in  the  nature  of  a  penalty. 

Cook,  Corp.  4th  ed.  §  10,  note  1,  pp.  30, 
31,  420;  Cook,  Corp.  §  64,  note  3,  §S  66,  67, 
318-320;  Godfrey  v.  Terry,  97  U.  S.  171, 
24  L.  ed.  944 ;  Carrol  v.  Green,  92  U.  S.  509, 
23  L.  ed.  738 ;  Norrie  v.  Wrenachall,  34  Md. 
492;  Erickson  v.  Nesmith,  46  N.  H.  371; 
Coming  v.  McCullough,  1  N.  Y.  47,  49  Am. 
IX-c.  287 ;  Coleman  v.  White,  14  Wis.  700, 
M)  Am-  Dec.  797;  Huntington  v.  Attrill,  146 
C  8.  667,  36  L.  ed.  1123,  13  Sup.  Ct.  Rep. 
224;  2  Purdy's  Beach,  Corp.  S  220. 

Whether  a  liability  exists  or  not  must  be 
determined  by  the  status  of  the  persons  at 
t^e  time  when,  and  according  to  the  law  of 
tbe  place  where,  the  contract  was  made,  and 
not  by  the  national  banking  act  or  the  act 
ereatii^  the  corporations. 

1  Purdy's  Beach,  Corp.  S  390. 

Hie  c(Mnpetency  of  a  married  woman  to 
take,  bold,  and  transfer  shares  of  stock  is 
governed  by  the  law  of  her  domicil. 

Ibid. 

The  personal  competency  or  incompetency 
of  persons  to  contract,  such  as  infants,  per- 
sons under  duress  or  under  coverture,  is 
to  be  governed  by  the  law  of  the  place  of 
domiciL 

8tory,  Conil.  L.  SS  97,  103;  Huey's  Appeal, 
1  Grant,  Cas.  51 ;  2  Rawle's  Bouvier,  Law 
Diet  p.  199. 

The  personal  competency  or  incompetency 
^  e.,  status — of  parties  to  a  contract  can 
ilways  be  set  up  as  a  defense  to  the  avoid- 
ant? of  iiuch  alleged  contract,  or  as  to  any ' 
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liability  growing  out  of  the  same;  and  this 
includes  idiots,  infants,  persons  under 
duress,  and  persons  under  coverture. 

Gould,  PI.  pp.  257,  258. 

No  person  under  legal  disability  could 
therefore  be  included  in  the  legal  contempla- 
tion of  the  terms  "persons"  and  ''share- 
holders** used  in  the  national  banking  act, 
as  such  persons  would  be  incapable  of  enter- 
ing into  the  contractual  relation  in  those 
states  or  jurisdictions  where  those  disabil- 
ities existed;  and,  at  common  law,  neither 
an  infant,  a  married  woman,  nor  a  person 
non  compos  could  make  a  contract,  and 
could  not,  therefore,  be  a  shareholder  in  a 
corporation. 

Cook,  Corp.  4th  ed.  §§  66,  250,  318-320, 
p.  30,  note  1;  9  Ry.  &  Corp.  L.  J.  197;  1 
Parsons,  Contr.  p.  369;  Canal  Bank  ▼. 
Partee,  99  U.  S.  325,  25  L.  ed.  390. 

The  common  law  is  still  in  force  in  Flor- 
ida, and  a  married  woman  cannot  make  a 
contract;  and  no  action  at  law  may  be 
brought  or  judgment  rendered  against  her. 

Andrews,  Am.  Law,  pp.  708,  709;  1  Par- 
sons, Contr.  2d  ed.  p.  369;  2  Parsons,  Contr. 
2d  ed.  p.  688 ;  Dollner  v.  Snow,  16  Fla.  86 ; 
De  Graum  v.  Jones,  23  Fla.  83,  6  So.  925; 
Hodges  v.  Price,  18  Fla.  342;  Goss  v.  Fur- 
man,  21  Fla.  406;  Randall  v.  Bourguardez, 
23  Fla.  264,  11  Am.  St.  Rep.  379,  2  So.  310. 

Mr,  Dnnoaii  Upshaw  Fletolier  sub- 
mitted the  cause  for  defendant  in  error: 

If  plaintiff  in  error  can  own  and  hold 
such  stock,  her  liability  and  the  means  of 
enforcing  it  are  controlled  by  the  laws  of 
the  United  States,  and  not  by  those  of  the 
state.  She  became  liable  as  a  shareholder 
under  the  laws  of  the  United  States,  and 
the  remedy  of  the  receiver  is  an  action  at 
law,  as  in  the  case  of  any  other  shareholder. 

Keyser  v.  Hitz,  133  U.  S.  138-150,  33  L. 
ed.  531-537,  IC  Sup.  Ct.  Rep.  290;  Re  First 
Nat.  Bank,  49  Fed.  120;  Bundy  v.  Cocke, 
128  U.  S.  188,  32  L.  ed.  397,  9  Sup.  Ct.  Rep. 
42;  Zane,  Banks  &  Banking,  pp.  77,  674. 
See  also  Lamaster  v.  Keeler,  123  U.  S.  376, 
31  L.  ed.  238,  8  Sup.  Ct.  Rep.  197. 

Even  if  a  married  woman  should  sub- 
scribe for  stock,  and  only  pay  in  a  part  of 
the  par  value,  she  might  be  assessed  with 
other  stockholders,  and  be  obliged  to  pay, 
because  her  obligation  is  created  by  statute 
of  the  United  States.  The  element  of  power 
to  contract  might  enter  into  such  a  case, 
perhaps,  but,  in  the  case  at  bar,  the  stock 
was  bequeathed  to  Mrs.  Christopher,  and 
transferrtid  to  her  on  the  books,  and  she 
received  and  accepted  it,  as  she  avers  in 
her  plea.  Her  obligation,  in  this  instance 
particularly^  is  created  by  the  acts  of  Con- 
gress, and  not  by  any  law  of  Florida. 

McDonald  v.  Thompson,  184  U.  S.  71,  73, 
74,  46  L.  ed.  437,  439,  22  Sup.  Ct.  Rep.  297 ; 
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Aldrich   v.   Campbell,  38  C.  C.  A.  847,  97 
Fed.  663. 

A  married  woman  is  liable  to  assessment, 
whether  her  stock  was  bought  by  her  or  be- 
queathed to  her. 

Witters  v.  Soicles,  32  Fed.  767,  1  L.R.A. 
64,  35  Fed.  640,  38  Fed.  700,  39  Fed.  403; 
Kerr  v.  Urie,  86  Md.  72,  38  L.R.A.  119,  63 
Am.  St.  Rep.  493,  37  Atl.  789;  Keyser  v. 
Hitz,  133  U.  S.  139,  33  L.  ed.  534,  10  Sup. 
Ct.  Rep.  290. 

The  obligation  of  the  stockholder  to  pay 
the  assessment  is  created  by  statute. 

McDonald  v.  Thompson,  184  U.  S.  71,  46 
L.  ed.  437,  22  Sup.  Ct.  Rep.  297;  3  G.  A 
T.  notes,  pp.  605,  701. 

A  married  woman,  notwithstanding  her 
disability  under  the  common  law,  if  she  is 
authorized  to  own  national  bank  stock,  is 
liable  to  a  judgment  for  an  assessment 
levied  upon  her  stock. 

Keyser  v.  Hitz,  133  U.  S.  138,  33  L.  ed. 
531,  10  Sup.  Ct.  Rep.  290. 

The  coverture  of  Mrs.  Christopher  does 
not  prevent  the  receiver  from  recovering 
judgment  against  her,  and  her  liabilities 
depend  on  the  statutes  of  the  United  States, 
and  so  does  the  right  of  the  rceiver  to  sue 
her  at  law  and  recover. 

Keyser  v.  Hiiz,  133  U.  S.  138,  150,  33  L. 
ed.  531,  537,  10  Sup.  Ct.  Rep.  290;  Witters 
V.  SotcleSy  32  Fed.  130;  AmU'rson  v.  Line, 
14  Fed.  405;  Re  First  Xat.  Bank,  supra; 
Kerr  v.  Urie,  86  Md.  72,  38  L.R.A.  121,  63 
Am.  St.  Rep.  493,  37  Atl.  789 ;  Robinson  v. 
Turrentine,  59  Fed.  5.>4;  Bundy  v.  Cocke, 
128  U.  S.  185,  32  L.  ed.  396,  9  Sup.  Ct.  Rep. 
42;  Zaue,  Banks  ft  Banking,  77,  674;  Ho- 
bart  v.  Johnson,  19  Blatchf.  359,  8  Fed. 
493;  5  Cyc.  Law  &  Proc.  pp.  576-578;  Wit- 
ters v.  Smcles,  supra;  Prire  v.  Abbott,  17 
Fed.  506;  Tardley  v.  Dickson,  47  Fed.  835; 
Brown  v.  Smith,  88  Fed.  565 ;  Kennedy  v. 
Gibson,  8  WaU.  498,  19  L.  ed.  476;  M*Cul- 
loch  V.  Maryland,  4  Wheat.  316,  4  L.  ed. 
679;  Smith,  Receiverships,  441.  note  3^  pp. 
100,  101,  Appx.;  Boono,  Banking,  §$  316, 
317,  364,  and  notes,  5th  eil.  §  250;  1  Cook. 
Corp.  §  250,  p.  544;  21  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  341,  note  4;  1  G.  &  T.  notes, 
p.  933. 

A  married  woman  is  liable  on  national 
bank  stock,  even  though  she  purchased  the 
stock  without  the  consent  of  her  husband, 
and  the  statutes  of  the  state  provided  that- 
a  married  woman  should  not  be  liable  on  a 
contract  without  such  written  <*onsent. 

1  Cook,  Corp.  §  250,  pp.  540-544;  Kerr 
V.  Vrie,  supra, 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

By  the  Revised  Statutes  of  the  United 
States  it  is  provided  that  the  shareholders  of 
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every  national  banking  asaodatlon  sliaJl  ti 
held  individually  responsible,  equally 
ratably,  and  not  one  for  another,  for 
contracts,  debts,  and  engagements  of 
association,  to  th^  extent  of  the  amount  o 
their  stock  therein,  at  the  par  value  tbereoi 
in  addition  to  the  amount  invested  in  soci 
shares;  that  persons  holding  stock  aa  ei 
ecutors,  administrators,  guardians,  or  tru-' 
tees  shall  not  be  personally  subject  to  an^ 
liabilities  as  stockholders,  the  estatea  an 
funds  in  their  hands  being  liable  in  Iik< 
manner  and  to  the  same  extent  as  the  te^tj 
tor,  intestate,  ward,  or  person  interests 
in  such  trust-funds  would  be  if  living  aiH 
competent  to  act  and  hold  the  stock  in  hii 
own  name;  and  that  a  receiver  of  a  natice 
al  bank  may,  if  necessary,  to  pay  the  d«*bti 
of  such  association,  enforce  the  indi vidua] 
liability  of  the  stockholders.  Rev.  Stat.  f| 
5161,  5152,  5234,  U.  S.  Comp.  SUt.  1901 
pp.  3465,  3507. 

Proceeding  under  these  statutes  the  re- 
ceiver of  the  First  National  Bank  of  Flor< 
ida  brought  this  action  against  Henrietta  S. 
Christopher  (her  husband,  John  O.  Cliri»to- 
pher,  being  joined  as  codefendant)  to  reeovrr 
the  amount  due  from  her  as  a  shareholder  of 
that  bank  under  an  assessment  made  bj  th* 
Comptroller  of  the  Currency  against  t*'« 
stockholders  of  that  bank  in  order  to  piy 
its  debts. 

The  case  made  by  the  record  is  this:  At 
the  time  of  the  failure  *of  the  bank«  <"i 
March  14th,  1903,  fifteen  shares  of  it«  »uirk 
stood  in  the  name  of  Mrs.  Christopher 
The  stock  was  bequeathed  to  ber  by  her 
father  in  1886,  and  his  executors  caused  it 
to  be  transferred  to  her  name  on  tbe  book* 
of  the  bank.  This  was  done  without  aav 
request  from  or  direction  by  her.  Altboujb 
not  aware  of  such  transfer  until  the  stoHc; 
had  been  issued  and  deli\*ered  to  ber  \m 
November,  1887,  since  that  date  sbe  ha«  hel4 
the  certificate  for  the  fifteen  share*.  It 
is  shown  that  in  1894,  she  joined  with  ttt'4« 
shareholders  in  securing  an  amendmrct  4I 
the  bank's  articles  of  association.  mhlcS  "X^ 
tended  the  corporate  existence  of  tbe  b« 
until  the  close  of  business  on  Mar  ^^t 
1914.  It  further  appears  that  sbe  rN?i« 
several  semiannual  dividends,  from  3  t^ 
per  cent,  on  her  stock  from  November.  1^^* 
up  to  and  including  February  1st,  1994. 
which  time  the  last  dividend  on  tbe  captt 
stock  of  the  bank  was  declared  and  paiJ 
stockholders.  The  dividends  were  paid 
checks  made  payable  to  her  order  an<l  p^ 
sonally  indorsed  by  her.  After  tbe  trant 
fer  of  the  stock  Mrs.  Christopber^s  na 
appeared  on  the  registry  of  shsirehoMen 
the  owner  of  the  fifteen  sbarea  of  st 
and  the  books  kept  by  tbe  bank  sbow^  t 
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tmount  of  dividends  paid  to  her  from  time 
to  time  on  those  shares. 

A  personal  judgment  was  rendered  in  the 
circuit  court  against  Mrs.  Christopher  for 
ihe  amount  due  on  the  assessment  nuule  by 
tke  Comptroller.  The  judgment  was  affirmed 
by  the  circuit  court  of  appeals,  which  held 
that  nothing  in  the  law  of  Florida  disabled 
married  women  from  owning,  in  their  own 
ri^ht,  stock  in  national  banking  associa- 
tions*  and  from  incurring  the  liabilities  re- 
iolting  therefrom.  67  C.  C.  A.  438,  134 
Fed.  842. 

That  the  Comptroller  had  authority  to 
make  the  assessment  against  stockholders, 
tod  that  such  assessment  is  conclusive  as  to 
the  amount  to  be  collected,  cannot  be  ques- 
tioned. Kennedy  v.  Gibson,  8  Wall.  498, 
19  L.  ed-  476;  Casey  v.  Galli,  94  U.  S.  681, 
24  L.  ed.  307  ;  Keyser  v.  Hitz,  133  U.  S.  138, 
33  L.  ed.  531,  10  Sup.  Ct.  Rep.  290;  Bush- 
bWI  t.  Leland,  164  U.  S.  684,  685,  41  L. 
ed.  598,  599,  17  Sup.  Ct.  Rep.  209. 
I;  *Did  the  coverture  of  Mrs.  Christopher  at 
the  time  her  name  was  placed  on  the  books 
of  the  bank  as  a  shareholder,  as  well  as 
when  she  received  the  certificate  of  stock, 
protect  her  against  a  personal  judgment  at 
law  for  the  amount  due  under  the  assess- 
ment made  by  the  Comptroller  of  the  Cur- 
rency? ihat  is  the  controlling  question  in 
the  case. 

This  question  is,  we.  think,  substantially 
answered  by  the  judgment  of  this  court  in 
Keyser  v.  Hitz,  133  U.  S.  138,  150-152,  33 
L  ed-  531,  537,  538,  10  Sup.  Ct.  Rep.  290 
294,  295.  That  was  an  action  at  law  against 
Mrs.  Hitz,  a  married  woman,  who  owned 
shares  of  stock  in  a  savings  bank  which  was 
eonverted  into  a  national  bank.  The  action 
tg^inst  her  was  based  on  an  assessment 
made  by  the  Comptroller  of  the  Currency. 
<^ft  of  the  contentions  in  the  case  was  that 
the  coverture  of  the  defendant  at  the  timr 
•he  acquired  the  stock,  as  well  as  when 
the  bank  failed,  protected  her  against  an 
assessment  under  the  act  of  Congress.  The 
transaction  occurred  in  the  District  of  Col- 
ombia, where  the  bank  was  located.  It  was 
Dot  contended  that  the  defendant  was  in- 
eapadtated  by  the  laws  of  the  District 
from  becoming  the  owner  of  bank  stock,  and 
hence  the  court  did  not  consider  what  would 
hare  been  the  result  if  the  local  statutes 
had  prohibited  married  women  from  becom- 
ing the  owners  of  bank  stock.  Upon  that 
hasis,  the  court  said:  "Assuming,  then, 
that  she  was  not  incapacitated  from  becom- 
ing the  owner  of  stock  in  a  bank,  and  that 
^e  was  a  shareholder  in  the  savings  bank, — 
she  became,  upon  the  conversion  of  that 
hank  into  a  national  bank,  a  shareholder  in 
the  latter.  Rev.  Stat.  S  5154,  U.  S.  Comp. 
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Stat.  1901,  p.  3466.  In  that  erent  she  be- 
came, by  force  of  the  statute,  individually 
responsible  to  the  amount  of  her  stock,  at 
the  par  value  thereof,  for  the  contracts, 
debts,  and  engagements  of  the  national ' 
bank,  equally  and  ratably  with  other  share- 
holders. Section  5151,  which  imposes  such 
individual  responsibility  upon  the  share- 
holders of  national  banks,  makes  no  excep- 
tion in  favor  of  married  women.  The  only 
persons  holding  shares  of  national  bank 
stock,  whom  the  statute  exempts  from  this 
personal  responsibility,  are  executors,  ad- 
ministrators, guardians,  or  trustees.  §  5152. 
It  is  not  for  *the  courts,  by  mere  construe- [224] 
tion,  to  recognize  an  exemption  which  Con- 
gress has  not  given."  Again:  **We  are  of 
opinion  that  the  coverture  of  the  defendant 
did  not  prevent  the  plaintiff  from  redbvering 
a  judgment  against  her  for  the  amount  of 
the  assessment  in  question,  if  she  was,  with- 
in the  meaning  of  the  statute,  a  shareholder 
in  the  bank  at  the  time  of  its  suspension. 
But  the  question  as  to  what  property  may 
be  reached  in  the  enforcement  of  such  judg- 
ment is  not  before  us,  and  we  express  no 
opinion  upon  it." 

The  present  defendant  insists  that  she 
was  incapacitated  under  the  Constitution  of 
Florida  and  under  the  decisions  of  the  su- 
preme court  of  that  state  from  becoming 
the  owner  of  the  stock  bequeathed  to  her 
by  her  father.  In  support  of  this  proposi- 
tion we  are  referred  to  the  following  provi- 
sion in  a  statute  of  Florida  enacted  Novem- 
bar  6th,  1829:  "The  common  and  statute 
laws  of  England  which  are  of  a  general, 
and  not  of  a  local,  nature,  with  the  excep- 
tion hereinafter  mentioned,  down  to  the  4th 
day  of  July,  1776,  be  and  the  same  are 
hereby  declared  to  be  in  force  in  this  state, 
provided  the  same  be  not  inconsistent  with 
the  Constitution  and  laws  of  the  United 
States  and  the  acts  of  the  legislature  of 
this  state."  Also,  to  the  following  provisions 
of  the  Constitution  of  Florida:  "All  prop- 
erty, real  and  personal,  of  a  wife,  owned 
by  her  before  marriage  or  lawfully  acquired 
aiterward  by  gift,  devise,  bequest,  descent, 
or  purchase,  shall  be  her  separate  property, 
and  the  same  shall  not  be  liable  for  the 
debts  of  her  husband  without  her  consent, 
given  by  some  instrument  in  writing,  exe- 
cuted according  to  the  law  respecting  con- 
veyances by  married  women."  Art.  11,  §  1. 
"A  married  woman's  real  or  personal  prop- 
erty may  be  charged  in  equity  and  sold  or 
the  uses,  rents,  and  profits  thereof  ^seques- 
trated for  the  purchase  money  thereof;  or 
for  money  or  things  due  upon  any  agreement 
made  by  her  in  writing  for  the  benefit  of 
her  separate  property,  or  for  the  price  of 
any  property  purchased  by  her,  or  for  labor 
and  material  used  with  her  knowledge  or 
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[825]aAMent  in  *the  construction  of  buildings,  or 
repairs,  or  improvements  upon  her  prop- 
erty, or  for  agricultural  or  other  labor  be- 
stowed thereon  with  her  knowledge  or  con- 
sent."   Art.  11,  5  2. 

The  argument  is  that  at  common  law  a 
married  woman  could  not  make,  or  bind 
herself  personally  by,  a  contract,  and  was 
incapable,  by  the  law  of  Florida,  as  at  com- 
mon law,  of  entering  into  a  contract,  at 
least  one  that  would  subject  her  to  per- 
sonal liability;  that  the  relation  of  a 
suareholder  to  a  national  banking  associa- 
tion was  of  a  contractual  character;  and 
consequently,  to  render  a  personal  judg- 
ment against  the  defendant  Mrs.  Christo- 
pher was,  in  eflfect,  to  hold  her  personally 
bound  by  a  contract  which,  under  the  laws 
of  Florida,  she  was  incapable  of  making. 

The  vice  in  this  argument  is  in  the  as- 
sumption that  the  liability  of  Mrs.  Chris- 
topher as  a  shareholder  arises  wTiolly  out 
of  contract  between  nerself  and  the  bank  or 
its  creditors;  whereas,  upon  becoming  a 
shareholder,  she  made,  strictly,  no  direct 
contract  with  anyone,  and  became,  as  was 
held  in  Keyser  v.  Hitz^  supra,  by  force  of 
the  statute  individually  responsible  to  the 
amount  of  her  stock,  for  the  contracts,  debts, 
and  engagements  of  the  bank  equally  and 
ratably  with  other  shareholders.  Such  stat- 
utory liability  was  created  for  the  protec- 
tion of  creditors,  and  in  order  to  strengthen 
the  bank  in  the  confidence  of  the  public. 
The  bank,  although  its  shares  of  stock 
were  private  property,  was  an  instrumen- 
tality of  the  general  government  in  the  con- 
duct of  its  affairs.  Farmers*  d  Jf.  Nat, 
Bank  v.  Bearing,  91  U.  S.  29,  33,  23  L.  ed. 
196,  198.  In  Davis  v.  Elmira  8av.  Bank, 
161  U.  S.  275,  283,  40  L.  ed.  700,  701,  16 
Sup.  Ct.  Rep.  502,  503,  the  court  said 
that  ''national  banks  are  instrumentalities 
of  the  Federal  government,  create  for  a 
public  purpose,  and  as  such  necessarily  sub- 
ject to  tue  paramount  authority  of  the 
United  States."  This  principle  was  reaf- 
firmed in  Easton  v.  Iowa,  188  U.  S.  220, 
237,  47  L.  ed.  452,  459,  23  Sup.  Ct.  Rep. 
288.  See  also  Pacific  Nat.  Bank  v.  Mister, 
124  U.  S.  721,  31  L.  ed.  667,  8  Sup.  Ct. 
Rep.  718. 

In  McClaine  v.  Rankin,  197  U.  S.  154, 
161-163,  49  L.  ed.  702,  705-707,  25  Sup. 
Ct.  Rep.  410,  412,  413,  which  was  an  action 
against  a  shareholder  of  a  national  bank 
to  recover  the  amount  due  on  an  assessment 
[826] made  by  the  Comptroller  of  •the  currency, 
and  in  which  the  question  was  as  to  the 
nature  of  the  cause  of  action,  this  court 
said:  "Some  statutes  imposing  individual 
liability  are  merely  in  affirmation  of  the  com- 
mon law.  while  others  impose  an  individual 
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,  liability  other  than  that  at  oomnxm  law. 
If   §   5151    had   provided   that   subscribing 
to  stock  or  taking  shares  of  stock  amounted 
to  a  promise  directly  to  every  creditor,  then 
that  liability  would  have  been  a  liability  by 
contract.     But  the  words  of  §  5151  do  doc 
mean    that    the    stockholder    promises    tJi« 
creditor  as  surety  for  the  debts  of  the  cor- 
poration, but  merely  imposes  a  liability  oa 
him    as    secondary   to   those    debts,   which 
debts   remain    distinct,    and   to   which   th* 
stockholder  is  not  a  party.     The  liability 
is  a  consequence  of  the  breach  by  the  cor- 
poration of  its  contract  to  pay,  and  is  col- 
lateral and  statutory.    ,     .     .    But  b«re  th* 
right  to  sue  did  not  obtain  until  the  Comp- 
troller of  the  Currency  had  acted,  and  his 
order  was  the  basis  of  the  suit.    The  stat- 
ute of  limitations  did  not  commence  to  nm 
until  assessment  made,  and  then  it  ran  as 
against  an  action  to  enforce  the  statutory 
liahilit^,  and  not  an  action  for  breach  of 
contract." 

In  Robinson  v.  Turrentine,  59  Fed.  554, 
555,  it  was  held  that  the  liability  of  a  mar* 
ried  woman  for  an  assessinent  upon  natioiul 
bank  stock  did  not  grow  out  of  contract, 
although  it  was  one  of  a  class  of  liabilitie* 
which   may   be   enforced   by   an   actioa   » 
form  ew  contractu.    In  the  same  case  it  wa* 
said:    "By  the  banking  laws  of  the  United 
States  all  the  shares  in  the  stock  of  naUon- 
al  banks  are  liable  to  an  aaaeasment  like 
the  one   levied  on  the  stock  of  plaintifTt 
bank.    To  hold  that  a  state  law,  were  ihert 
such  a  law,  could  except  certain  shares  fro* 
the  liability,  would  enable  states  to  Meat 
the  policy  of  the  Federal  government  in  ei- 
tablishing    the    national    banking    system. 
That  the  Congress  has  power  to  estabUih 
and  legislate  for  such  banks  has  not,  siset 
1819,  been  an  open  question.    M*Culk>ch  v. 
Maryland,  4  Wheat.  316,  4  L.  ed.  579.    If 
a  purchase  of  stocks  in  a  national  bank  b% 
a  married  woman  without  the  written  ooa- 
sent  of  her  husband  gives  her  ihe  owwt 
ship  of  such  stock,  judgment  must  be  fiTvn 
against  the  feme  defendant.    *If  the  owikJ  J 
the  stock  at  the  failure  of  the  bank,  she  i« 
liable  to  the  assessment;   if  she  did  not,  tbt 
is  not  liable.    While  the  Federal  gorcnin^^t 
exclusively  controls  the  question  of  lbs  lia- 
bilities of  stockholders  in  national  baiUcs 
it  is  not  doubted  but  that  a  sUte  has  power 
to  say  that,  for  reasons  teeming  good  to 
its  legislature,  and  not  in  conflict  with  or 
ganic   law,   a   particular   olaaa   of   persoas 
shall  not  be  permitted  to  own   particnUr 
classes  of  property." 

In  Kerr  ▼.  Urie,  86  Md.  72,  77,  38  U  B- 
A.  119,  121,  63  Am.  St  Rep.  493,  491  37 
Atl.  789,  791,  it  was  held  that  a  mumi 
woman  residing  in  Maryland  was  capa!>l« 
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of  holding  shares  of  stock  in  a  national 
btnk  loctted  in  Texas,  and  as  such  share- 
bolder  was  subject  to  the  personal  liability 
imposed  by  the  national  banking  laws,  with- 
out regard  to  the  question  whether  she 
WIS  entitled,  under  the  laws  of  the  state 
where  the  bank  was  located,  to  become 
the  owner  of  such  stock.  The  court  said: 
"We  conclude,  therefore,  that  by  virtue  of 
the  transfer  in  Maryland,  and  without  re- 
gard to  the  laws  of  Texas,  Mrs.  Urie  be- 
came the  equitable  and  real  holder  of  the 
ftodk  in  question;  and  if  this  be  so,  no 
question  as  to  her  powers  of  disposition, 
or  ts  to  whether  she  is  or  is  not  capable 
under  the  laws  of  Texas  to  make  contracts, 
ean  arise  in  this  case,  for  the  liability  of 
t  stockholder  arises  not  under  any  law  cf 
f  Texas,  which  it  is  contended  has  not  been 
proven  in  this  case,  but  under  the  act  of 
Congress;  and  the  contracts  which  it  is 
claimed  she  is  liable  on  are  not  her  con- 
tracts, but  the  contracts  of  the  bank.  Wit- 
tm  ▼.  SoiDles,  1  L.  R.  A.  64,  35  Fed.  641; 
U.  S.  Rev.  Stat.  I  5152.  The  right  to  be  a 
stockholder  is  given  to  her  by  the  law  of 
the  state  where  she  resides,  and  her  rights 
and  liabilities  as  such  as  are  provided  hy  the 
actt  of  Congress." 

Recurring  to  the  provisions  in  the  stat- 
ute and  Constitution  of  Florida  it  is  clear 
that  they  do  not  incapacitate  a  married 
woman  in  that  state  from  becoming  the 
owner,  by  request  or  otherwise,  of  stock  ia 
a  national  bankii^  association.  On  the  con- 
trary, it  seems  that  all  property,  real  or 
personal,  owned  by  a  married  woman  before 
marriage,  or  lawfully  acquired  afterward 
^y  gift,  devise,  bequest,  descent,  or  pur- 
Ittjehase,  is  her  'separate  property.  Neverthe- 
less, it  is  said,  by  the  settled  course  of  deci- 
siotts  in  that  state  a  married  woman  cannot 
hind  herself  personally  by  contract  at  law 
w  in  equity,  or  by  becoming  a  partner,  or 
bf  making  a  promissory  note.  Dollner  ▼. 
Bnov),  16  Fla.  86;  Hodges  v.  Price,  18  Fla. 
342;  Qoss  ▼.  Furman,  21  Fla.  406;  De 
Gfthtm  V.  Jones,  23  Fla.  83,  6  So.  926,  and 
Randall  V.  Bourgardez,  23  Fla.  264,  11 
Am.  St  Rep.  379,  2  So.  310.  But  those 
cases  are  not  in  point  here;  for,  in  each  of 
them,  the  personal  liability  attempted  to 
be  imposed  upon  the  married  woman  arose 
entirely  out  of  contract,  express  or  implied, 
on  her  part,  and  not  by  force  of  any  statute. 
The  argument  made  in  this  case  in  behalf  of 
Hrs.  Christopher  assumes  that  the  liability 
>onght  to  be  fastened  upon  her  arises  wholly 
oot  of  contract;  that  is,  out  of  an  implied 
obligation,  at  the  time  her  name  was  placed 
on  the  registry  of  shares  and  she  received 
dividends,  to  contribute  to  the  extent  of  the 
^oe  of  such  shares  to  the  payment  of  the 
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debts  of  the  bank.  But  that  implied  obli- 
gation, although  contractual  in  its  nrture^ 
could  not,  standing  alone,  be  made  the 
basis  of  this  action.  Without  the  statute 
she  could  not  be  made  liable  individually  for 
the  debts  of  the  bank  at  all.  No  implied 
obligation  to  contribute  to  the  payment  of 
such  debts  could  arise  from  the  single 
fact  that  she  became  and  was  a  shareholder. 
Her  liability  for  the  debts  of  the  bank  is 
created  by  the  statute,  although  in  a  limited 
sense  there  is  an  element  of  contract  in  her 
having  become  a  shareholder ;  and  the  right 
of  the  receiver  to  maintain  this  action  de- 
pends upon,  and  has  its  sanction  in,  the  stat- 
ute creating  liability  against  each'  share- 
holder, in  whatever  way  he  may  have  become 
such.  There  have  been  cases  in  which  there 
appeared  such  elements  of  contract  as  were 
deemed  sufficient,  in  particular  circum- 
stances, to  support  an  action.  First  Nat, 
Bank  v.  Hatokins,  174  U.  S.  364,  372,  43  L. 
ed.  1007,  1011,  19  Sup.  Ct.  Rep.  ,739;  Whit- 
man V.  National  Bank,  176  U.  S.  569,  565, 
666,  44  L.  ed  587,  691,  592,  20  Sup.  Ct.  Rep. 
477;  Matteson  v.  Dent,  176  U.  S.  621,  44 
L.  ed.  671,  20  Sup.  Ct.  Rep.  419.  But  that 
fact  does  not  justify  the  contention  that  an 
action  upon  an  assessment  made  by  the 
Comptroller  is  not  based  upon  the  statute. 

•In  McDonald  v.  Thompson,  184  U.  S.  71,[2«9J 
73,  46  L.  ed.  437,  439,  22  Sup.  Ct.  Rep.  297, 
298,  which  was  the  case  of  a  formal  sub- 
scription to  the  capital  stock  of  a  national 
bank,  and  which  also  involved  the  meaning 
of  the  words  "contract  or  promise  in  writ- 
ing" in  a  statute  of  limitations,  the  court 
said:  "There  was  no  contract  in  writing 
with  the  creditors  or  depositors  of  the 
bank,  and  none  with  the  bank  itself,  to 
which  the  receiver  could  be  said  to  be  a 
privy,  except  to  pay  for  the  stock  as  orig- 
inally issued.  Granting  there  was  a  con- 
tract with  the  creditors  to  pay  a  simi  equal 
to  the  value  of  the  stock  taken,  in  addition 
to  the  sum  invested  in  the  shares,  this  was 
a  contract  created  by  the  statute,  and  oblig- 
atory upon  the  stockholders  by  reason  of 
the  statute  existing  at  the  time  of  their 
subscription;  but  it  was  not  a  contract 
within  the  meaning  of  the  Nebraska  act  [of 
limitation],  since  the  writing — that  is,  the 
subscription — contained  no  reference  what- 
ever to  the  statutory  obligation,  and  no 
promise  to  respond  beyond  the  amount  of 
the  subscription.  In  none  of  the  numerous 
cases  upon  the  subject  in  this  court  is  this 
obligation  treated  as  an  express  contract, 
but  as  one  created  by  the  statute  and  im- 
plied from  the  express  contract  of  the  stock- 
holders to  take  and  pay  for  shares  in  the 
association."  All  shareholders  of  stock  in 
national  banks  become  such,  subject  to  the 
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condition,  declared  by  statute,  that  liability, 
to  the  extent  of  their  shares,  is  imposed 
upon  them  for  the  contracts,  debts,  and 
engagements  of  Xhe  bank.  The  statute,  in 
effedt,  says  to  all  who  become  owners  of 
national  bank  stock,  no  matter  in  what  way 
they  become  shareholders,  that  they  cannot 
enjoy  the  benefits  accruing  to  shareholders, 
and  escape  liability  for  the  contracts,  debts, 
find  engagements  of  the  bank.  In  other 
words,  the  government  that  created  the 
bank  has  prescribed  the  terms  upon  which 
ownership  of  its  shares  could  be  acquired, 
and  individual  liability  incurred  by  share- 
holders,— executors,  administrators,  guardi- 
ans, or  trustees  only  being  exempted  from  in- 
dividual liability.  No  exception  is  made 
in  favor  of  married  women  holding  prop- 
erty. If  the  Ck)nstitution  or  statutes  of 
Florida  had  expressly  incapacitated  or  for- 
[230]bidden  *a  married  woman  from  becoming, 
under  any  circumstances,  the  owner  of  bank 
shares, — as  counsel  for  plaintiff  in  error 
insists  is  *the  case, — a  question  would  be 
presented  that  does  not  arise  upon  the  rec- 
ord of  this  case;  and  as  the  local  law  does 
not  forbid  married  women  from  becoming 
the  owners  of  bank  stock,  we  do  not  go  be- 
yond what  is  necessary  for  the  decision  of 
the  present  case  under  the  national  banking 
law.  All  that  we  now  decide  is  that  the 
court  below  properly  interpreted  the  stat- 
ute, and  did  not  err  in  rendering  a  personal 
judgment  against  Mrs.  Christo^iher,  as  a 
shareholder  in  the  bank,  for  the  amount 
due  under  the  assessment  of  the  Comptrol- 
ler. In  what  way  the  plaintiff  may  proceed 
in  order  to  obtain  satisfaction  of  the  judg- 
ment is  not  a  question  to  be  determined  in 
this  action. 

Judgment  affirmed, 

Mr.    Justice    White    and    Mr.    Justice 
BIoKenna  concur  in  the  result. 


HENRY  P.  WYMAN  et  al,,  Appta., 

V. 

SUMNER  WALLACE  et  al 
(See  S.  C.  Reporter's  ed.  230-244.) 

1.  Coarts— Jariadictton  of  Federal  clr- 
cait  court.— case  arialnir  onder  Fed- 
eral la^T«»A  case  arising  under  the  laws 
of  the  United  States,  of  which  a  Federal 
circuit   court  has  Jurisdiction  without  refer- 


ence to  dlTerslty  of  dtfcenslllp*  la  pre- 
sented by  a  bill  filed  by  the  holder  of  a 
non-negotlable  note,  given  by  a  national  bank 
which  afterwards  went  Into  voluntary  liqui- 
dation, to  exact  In  behalf  of  himself  and 
all  other  creditors  of  the  bank  the  stock- 
holder's liability  Imposed  by  U.  S.  Rev. 
Stat.  $  6151,  U.  S.  Comp.  Stat  1901.  f*. 
3465,  which,  under  the  act  of  June  30,  1876 
(19  Stat  at  L.  63,  chap.  166,  U.  8.  Comp. 
Stat.  1901.  p.  3509),  $  2,  may  be  enforced  by 
a  bill  In  the  nature  of  a  creditors'  bill  when- 
ever the  bank  has  availed  Itself  of  the  pro- 
visions of  I  5220  (U.  S.  Comp.  Stat.  1901. 
p.  8503),  for  voluntary  liquidation. 

2.  Pleadlnv-iUsredttora'  btll— nioltlfarl* 
oaaneaa._A  bill  filed  by  the  holder  of  a 
non-negotlable  note  slven  by  a  national  bank 
which  afterwards  went  into  voluntary  llqut 
datlon  is  not  multifarious  because  the  com- 
plainant seeks  by  such  bill,  on  behalf  of 
himself  and  all  other  creditors,  the  winding 
up  of  Its  afTalrs,  the  determination  of  the 
amount  due  on  his  note,  the  ascertainment  of 
all  the  creditors  and  the  amount  of  their 
claims,  the  subjection  of  the  remaining  a»- 
sets  to  the  payment  of  those  claims,  and 
the  enforcement  of  the  statutory  liability  of 
the   stockholders. 

8.  Baotty— ereditora'  blil^jaecesalty  of 
Jadgrment  at  laiT.«.No  judgment  at  law 
on  a  note  given  by  a  national  bank  Is  pre- 
requisite to  a  suit  by  the  holder,  one  object 
of  which  Is  to  subject  to  the  satisfaction  of 
the  debt  certain  property  conveyed  to  the 
trustee  as  security  therefor. 

4.  National  banlca-i.jitocliJiolder'a  lia- 
bility—valid  obllffatlona».Tbe  notes  of 
a  national  bank,  given  when  embarrassed  bf 
pressing  demands,  In  part  consideration  of 
the  assumption  by  the  payee  of  all  Its  out- 
standing obligations,  secured  by  a  pledge  of 
all  Its  assets  remaining  after  turning  over 
cash  and  such  bills  receivable  as  the  payet 
would  accept  at  par,  are  its  valid  obllgationt* 
which  can  be  enforced  against  Its  stockhold- 
ers after  voluntary  liquidation. 

[No.  191.] 

Submitted  March  6, 1906.    Decided  April  B, 

1906. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a 
decree  of  the  Circuit  Court  for  the  Dis- 
trict of  Nebraska  in  favor  of  complainant 
in  a  suit  by  the  holder  of  a  note  given  by  a 
national  bank  to  enforce  the  statutory  lia- 
bility of  its  stockholders.      Affirmed, 

See  same  case  below,  68  C.  C.  A.  40,  185 
Fed.  286. 

Statement  by  Mr.  Justice  Brewers 
Prior  to  December  21,  1896,  the  American 


Note. — As  to  Federal  question  as  conferring 
jurtKf.K  tion  on  I  nited  Utates  courts — see  notes 
to  Montana  Orc-Purchasing  Co.  v.  Boston  & 
M.  Convol.  Copper  &  S.  Mln.  Co.  35  C.  C.  A. 
7,   and  Bailey  v.  Mosher,  11  C.  C  A.  308. 

On    multifariousness — see   note    to   Gains   v. 
Chew.   11   L.  ed.   U.  8.   402. 
738 


As  to  when  a  fudgment  at  Umd  and  e#0Oift- 
tion  are  necessary  before  bringing  oraditore'bUl 
— see  note  to  Jones  v.  Green,  17  L.  ed.  U.  8. 
563. 

On  the  enforcement  of  statutory  UahtUty  of 
stockholders  in  national  banks  see  note  to 
Williamson  v.  American  Bank,  62  C.  C.  A.  6^ 

201  U.  M. 
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Ifatiofwil  Bank  and  the  Union  National 
Bank,  hereinafter  called  respectively  the 
American  and  Union  bank,  were  each  en- 
giged  in  business  in  the  city  of  Omaha, 
Kehraaka.  During  that  month  the  Ameri- 
etn  bank  was  in  such  financial  condition 
that  it  became  necessary  for  it  to  provide 
for  the  payment  of  a  large  amount  of  de- 
posits on  or  about  January  1,  1896,  and, 
though  possessed  of  abundant  nominal  as- 
sets, did  not  have  sufficient  funds  to  make 
foch  payment.  It  knew  that  a  n^lect  to 
pay  would  precipitate  a  run  and  bring  on 
a  foilure  of  the  bank.  Thereupon,  in  order 
to  obtain  the  money  necessary  therefor, 
iti  officers  and  leading  stockholders  entered 
into  negotiations  with  the  Union  bank  for 
the  payment  of  its  immediate  obligations, 
and  thus  enabling  it  to  secure  an  opportu- 
nity to  realize  upon  its  assets.  As  a  result 
of  such  negotiations  a  contract  was  entered 
into  by  and  between  the  two  banks, 
through  their  boards  of  directors.  By  its 
terms  the  Union  bank  was  to  assume  the 
payment  of  all  the  liabilities  of  the  Ameri- 
can bank,  receiving  therefor  cash  and  such 
lalU  receivable  as  it  was  willing  to  accept 
at  par  and  without  recourse.  The  difference 
between  the  amounts  so  received  and  the 
liabilities  assumed  was  to  be  represented 
hj  three  non-n^otiable  promissory  notes  of 
the  American  bank,  the  payment  of  whicb 
was  to  be  secured  by  a  pledge  of  all  its 
remaining  assets  to  Thomas  L.  Kimball, 
as  trustee.  This  contract  was  carried  out. 
The  Union  bank  moved  into  and  took  pos- 
session of  the  offices  of  the  American  bank. 
Upon  adjustment,  as  above  indicated,  the 
difference  was  found  to  be  $201,000,  for 
which  the  American  bank  executed  to  the 
Union  bank  three  non-negotiable  promissory 
!M]*notes,  each  being  for  $67,000,  and  payable 
in  one,  two,  and  three  years,  respectively. 
In  accordance  with  the  contract  the  remain- 
ing assets  of  the  American  bank  were  placed 
in  the  hands  of  the  trustee,  Thomas  L.  Kim- 
ball, who  proceeded  to  collect  them  and  ap- 
ply the  proceeds  on  the  notes  until  his 
death  during  the  pendency  of  this  suit. 
Subsequently  a  successor  was  appointed, 
who  continued  in  performance  of  the  trust 
until  the  entry  of  the  decree.  The  execu- 
tion of  the  contract  of  December  21,  1895, 
by  the  president  and  cashier  of  the  American 
bank,  was  directed  by  resolution  of  its  board 
of  directors.  On  January  14,  1896,  at  an 
annual  meeting  of  the  shareholders  of  that 
bank,  at  which  were  represented  l,665f 
ihares  out  of  a  total  of  2,000,  a  resolution 
was  adopted  instructing  the  directors  to 
take  action  looking  to  the  liquidation  of  the 
bank.  On  February  25,  1896,  another  meet- 
ing of  the  shareholders  was  held,  at  which 
1,696  shares  were  represented,  and  a  resolu- 
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tion  for  voluntary  liqufdation  was  adopted 
by  an  affirmative  vote  of  l,639f  shares.  The 
Union  bank  fulfilled  its  obligations  under 
the  contract,  having  taken  up  all  the  liabili- 
ties assumed  by  it.  The  trustee  meeting 
with  little  success  in  collection  of  the  assets, 
this  suit  was,  after  the  first  note  had  ma- 
tured, instituted  in  the  circuit  court  of  the 
United  States  for  the  district  of  Nebraska 
by  Sumner  Wallace,  a  citizen  of  New  Hamp- 
shire, to  whom  the  note  had  been  trans- 
ferred, against  the  Union  bank,  Thomas  L. 
Kimball,  the  trustee,  the  American  bank 
and  its  stockholders,  including  the  appel- 
lants. By  an  amended  bill  the  complainant 
sought,  on  behalf  of  himself  and  all  other 
creditors  of  the  American  bank,  the  winding 
up  of  the  affairs  of  that  bank,  the  determi- 
nation of  the  amount  due  upon  his  note, 
the  ascertainment  of  all  the  creditors  and 
the  amounts  of  their  claims,  the  subjection 
of  the  remaining  assets  to  the  payment  of 
those  claims,  and  the  enforcement  of  the 
liability  of  the  stockholders.  He  had  not 
reduced  the  note  to  judgment  prior  to  the 
commencement  of  this  suit.  Upon  a  final 
hearing  a  decree  was  entered  ascertaining 
the  amounts  due  the  complainant  and  the 
Union  bank  •  (they  being  the  only  creditors)  [283] 
after  the  application  of  all  eredlts,  the 
number  of  shares  of  stock  held  by  each 
shareholder  of  the  American  bank,  and 
directing  a  recovery  of  $97.23  on  account 
of  each  share  of  stock.  This  decree  was  af- 
firmed by  the  United  States  circuit  court  of 
appeals  for  the  eighth  circuit  (68  C.  C.  A. 
40,  135  Fed.  286),  from  whose  decision  an 
appeal  was  taken  to  this  court. 

Mr,  Westel  W.  Morsman  submitted 
the  cause  for  appellants.  Mr,  Houxird  B. 
Smith  was  on  the  brief: 

Directors  have  no  power  to  perform  acts 
not  within  the  ordinary  business  of  the  cor- 
poration. 

Chicago  City  R,  Co,  ▼.  Allert(m,  18  WalL 
233,  21  L.  ed.  902. 

Corporations  (including  national  banks) 
have  such  powers,  and  such  powers  only, 
as  are  expressly  or  impliedly  conferred  upon 
them;  and  any  act  which  is  not  within  the 
powers  so  conferred  is  impliedly  prohibited. 

Oermania  Safety-Vault  A  T.  Co,  v.  Boyf%^ 
tony  19  C.  C.  A.  118,  37  U.  S.  App.  602,  71 
Fed.  797;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  36  L.  ed.  65, 
11  Sup.  Ct.  Rep.  478;  California  Nat.  Bank 
V.  Kennedy,  167  U.  S.  362,  366,  42  L.  ed. 
198,  200,   17   Sup.  Ct.  Rep.  831. 

National  banks  are  public  corporations, 
and  the  banking  laws  governing  them  are 
complete  in  themselves,  provide  expressly 
when  and  by  whom  a  bank  shall  be  liqui- 
dated, and  exclude  all  other  methods. 
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Cook  County  Nat.  Bank  ▼.  United  States, 
107  U.  S.  446,  27  L.  ed.  537,  2  Sup.  Ct.  Rep. 
561;  Re  Manufacturers'  Nat.  Bank,  5  Biss. 
499,  Fed.  Cas.  No.  9,051;  First  Nat.  Bank 
V.  Volhy,  21  Wall.  609,  22  L.  ed.  687 ;  Hunt 
V.  American  Grocery  Co.  81  Fed.  532;  Bank 
Comrs.  V.  Bank  of  Brest,  1  Harr.  Ch. 
(Mich.)  106. 

Assuming,  arguendo^  that  the  transac- 
tion in  the  case  at  bar  is  one  where  a  con- 
tract had  been  executed  on  one  side  only, 
the  Supreme  Court  holds  that  the  fact  that 
a  contract  has  been  executed  by  one  party, 
and  the  other  party  has  received  the  benefit 
thereof,  does  not  give  the  contract  validity, 
and  further  holds  that  no  action  will  lie  on 
the  contract,  and  that  stockholders  of  a 
bank  may  show  the  nature  of  the  transac- 
tion, t.  e.,  that  it  was  not  such  as  to  im- 
pose any   liability  upon  them. 

Pearce  v.  Madison  d  0.  R.  Go.  21  How. 
441,  16  L.  ed.  184;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  supra;  Louisville, 
N.  A.  d  C.  R.  Co.  Y.  Louisville  Trust  Co.  174 
U.  S.  552,  567,  43  L.  ed.  1081,  1088,  19  Sup. 
Ct.  Rep.  817;  O'Brien  v.  Wheelock,  184  U. 
S.  450.  490,  46  L.  ed.  636,  654,  22  Sup.  Ct. 
Rep.  oo4;  Whitman  v.  National  Bank,  176 
U.  S.  559,  44  L.  ed.  687,  20  Sup.  Ct.  Rep. 
477;  Ward  v.  Joslin,  186  U.  S.  142,  46  L. 
ed.  1093,  22  Sup.  Ct.  Rep.  807. 

The  liability  of  shareholders  in  national 
banks  is  a  restricted  liability,  and  the  trans- 
action between  the  banks  was  of  such  a 
nature  that  appellants  are  not  liable  for 
any  deficit  arising  therefrom. 

Richmond  v.  Irons,  121  U.  S.  27,  30  L.  ed. 
864,  7  Sup.  Ct.  Rep.  788 ;  Schroder  v.  Manu- 
facturers' Nat.  Bank,  133  U.  S.  67,  33  L. 
ed.  564,  10  Sup.  Ct  Rep.  238;  Ward  v. 
Joslin,  186  U.  S.  142,  152,  46  L.  ed.  1093, 
1099,  22  Sup.  Ct.  Rep.  807 ;  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  138,  30  L.  ed. 
895,  7  Sup.  Ct.  Rep.  826. 

Appellants  have  not  done  anything  to 
estop  them  to  deny  their  liability  to  make 
good  the  balance  remaining  unpaid  upon  the 
notes. 

Scovill  V.  Thayer,  106  U.  S.  143,  26  L.  ed. 
968;  Thomas  v.  West  Jersey  R.  Co.  101  U. 
S.  71,  26  L.  ed.  960;  Bloomfield  v.  Charter 
Oak  Nat.  Bank,  121  U.  S.  121,  135,  30  L.  ed. 
923,  928,  7  Sup.  Ct.  Rep.  865;  Union  Mut. 
L.  Ins.  Co.  V.  Mowry,  96  U.  S.  544,  647,  24 
L.  ed.  674,  675;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  supra;  California  Nat. 
Bank  v.  Kennedy,  167  U.  S.  362,  42  L.  ed. 
198,  17  Sup.  Ct.  Rep.  831 ;  First  Nat.  Bank 
▼.  Hawkins,  174  U.  S.  364,  372,  43  L.  ed. 
1007,  1011,  19  Sup.  Ct.  Rep.  739;  Ward  v. 
Joslin,  186  U.  S.  142,  161,  46  L.  ed.  1093, 
1099,  22  Sup.  Ct.  Rep.  807. 

Mr.  J.  M.  Woolwortb  submitted  the 
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cause  for  appellees.     Mr.  R.  8.  HaU 
on  t^e  brief: 

A  suit  arises  under  the  Constitution 
laws  of  the  United  States  whenever  its 
rect  decision  depends  upon  the  constmcii 
of  either. 

Cohen  v.  Virginia,  6  Wheat.  264,  5  L. 
257 ;  Tennessee  v.  Davis,  100  U.  S,  257, 
L.  ed.  648;  Starin  v.  New  York,  115  U. 
249,  29  L.  ed.  389,  6  Sup.  Ct.  Rep.  28 
Southern  P,  R.  Co.  v.  California,  118  U.  SI 
112,  30  L.  ed.  104,  6  Sup.  Ct.  Rep.  993 1 
Union  Nat.  Bank  v.  Miller,  15  Fed.  703 

A  contract  by  a  national  bank  to 
and  pay  the  liabilities  of  another  bank  is 
consideration  of  the  transfer  to  it  br  tte 

« 

other  bank  of  its  office  fumitore  and  fta 
cash  and  cash  assets,  and  the  further 
assignment  to  a  trustee,  for  its  benefit,  of 
bills  receivable  and  securities,  is  not  ultr^ 
vires,  but  is  within  its  power  conferred  by 
statute  to  conduct  a  general  banking  busi- 
ness. 

Schofield  v.  State  Nat.  Bank,  38  C.  C.  A 
179,  97  Fed.  282. 

A  national  bank  which  uses  in  its  busi- 
ness money  obtained  by  its  vice  president 
as  a  loan  to  it  from  another  national  bank 
cannot  escape  liability  to  account  therefor, 
upon  the  ground  that  the  loan  was  not 
negotiated  by  its  directors,  or  that  it  could 
not  itself  have  legally  borrowed  the  roonej. 

Aldrich  v.  Chemical  Nat.  Ba9Uc,  176*  U. 
S.  618,  44  L.  ed.  611,  20  Sup.  Ct.  Rep.  49ft. 

The  American  National  would  be  *ltsbls 
for  money  had  and  received  to  its  use." 

Ditty  V.  Dominion  Nat.  Bank,  22  C.  C 
A.  376,  43  U.  S.  App.  613,  75  Fed.  769; 
Cary  v.  Curtis,  3  How.  236,  11  L.  ed.  571: 
Kennedy  v.  Baltimore  I^.  Co*  S  Harr.  k 
J.  367,  6  Am.  Dec.  499;  Bayne  v.  VniM 
States,  93  U.  S.  642,  643,  23  L.  ed.  997. 
998;  United  States  v.  State  Nat.  Bank.  96 
U.  S.  30,  24  L.  ed.  647 ;  State  t.  St.  Johm^ 
hury,  69  Vt.  332,  10  Atl.  531. 

The  directors  and  stockholders  of  a  bank 
on  the  verge  of  collapse  and  insolvency  hsvs 
the  right  to  borrow  money  and  pay  their 
depositors  by  a  pledge  of  part  or  aU  of  tbrir 
assets. 

See  Nebraska  v.  First  Nat.  Bank,  88  Fed. 
947;  First  Nat.  Bank  v.  National  E^A. 
Bank,  92  U.  S.  127,  23  L.  ed.  679 ;  Wemterm 
Nat.  Bank  v.  Armstrong,  152  U.  S.  547,  38 
L.  ed.  471,  14  Sup.  Ct.  Rep.  572;  Armstrom§ 
V.  Chemical  Nat.  Bank,  27  C.  C.  A.  601.  54 
U.  S.  App.  462,  83  Fed.  665. 

A  preference  given  for  an  actual  advaaet 
of  money  which  goes  to  the  bank,  and  i* 
used  for  the  benefit  of  the  bank,  is  good, 
and  not  void. 

Stapylton  v.  Stockton,  S3  C.  C.  A.  541 
63  U.  S.  App.  412,  91  Fed.  326. 

If  the  language  in  this  contract  Is  at  all 
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tmbignous,  the  way  in  whieh  the  parties 
imdefstood  it  and  acted  upon  it  will  be  of 
iid  to  the  court. 

Schofield  y.  State  Nat.  Bank,  38  C.  C.  A. 
179,  97  Fed.  286 ;  TopUif  v.  Topliff,  122  U. 
S.  121,  30  L.  ed.  1110,  7  Sup.  Ct.  Rep.  1057; 
ChfSigo  y.  Sheldon,  0  Wall.  50-54,  19  L. 
i±  504-596. 

The  doctrine  of  ultra  vireB  will  not  be 
tHowed  by  the  courts  to  defeat  the  ends  of 
justice  or  work  a  legal  wrong. 

Ohio  6  M.  R,  Co,  V.  McCarthy,  96  U.  S. 
^.  24  L.  ed.  695;  Bensiek  y.  Thomas,  13  C. 
C.  A.  451,  27  U.  S.  App.  765,  66  Fed.  104 ; 
Averican  Nat,  Bank  y.  National  Wall- 
Papa'  Co.  23  C.  C.  A.  33,  40  U.  S.  App.  646, 
77  Fed.  85;  Sheldon  Hat  Blocking  Co.  y. 
Bcktmeyer  Hat  Blocking  Maoh,  Co.  90*  N. 
T.  613;  Farmere'  Loan  d  T,  Co,  v.  Toledo, 
i.  i.  d  N,  M,  R.  Co.  67  Fed.  49. 

The  contention  that  the  statute  means  a 
judgment  creditor  is  unsound. 

Darragh  v.  H.  Wetter  Mfg.  Co.  23  C.  C. 
A.  609, 49  U.  S.  App.  1,  78  Fed.  7;  National 
Surtty  Co.  y.  State  Bank,  61  L.R.A.  394, 
5«  C.  C.  A.  667,  120  Fed.  693;  Jonee  v. 
Mutual  Fidelity  Co.  123  Fed.  508. 

The  general  creditor  interested  in  a  trust 
fund,  or  haying  a  lien  thereon,  can  enforce 

the  trust  under  the  general  equity  powers 
of  the  court. 
Kinq  v.  Pomeroy,  58  C.  C.  A.  209,   121 

Fed.  291. 

Mr.  Justice  Brewer  deliyered  the  opinion 
(rf  the  court: 

A  matter  of  jurisdiction  is  first  presented. 
The  note,  which  is  the  foundation  of  plain- 
ti^s  suit,  is  one  made  by  the  American 
^nk  to  the  Union  bank,  both  located  in  Ne- 
bruka.  and,  under  the  statute,  for  the  pur- 
pose of  jurisdiction,  to  be  considered  citi- 
^ns  of  Nebraska.    25  Stat,  at  L.  436,  chap. 
^66.  I  4  (U.  S.  Comp.  Stat.  1901,  p.  514). 
The  plaintiff  is  a  citizen  of  New  Hampshire. 
ll]He  oonld  not  maintain  *an  action  against 
the  maker  of  the  note,  although  a  citizen  of 
a  state  other  than  that  of  the  maker  and 
payee.    25  Stat,  at  L.  434,  chap.  866,  §  1. 
^  if  diverse    citizenship    was    the    sole 
iasis  of  the   jurisdiction    of    the    circuit 
^ovt,  the  decision  of  the  court  of  appeals 
voold  be  final  and  there  would  be  no  appeal 
to  this  court     26  Stat,  at  L.  828,  chap. 
51^  I  6  (U.  S.  Comp.  Stat.  1901,  p.  549). 
But  the  jnrisdiction  of  the  circuit  court  was 
Bot  invoked  on  the  ground  of  diverse  citi- 
^<nthip,--at  least,  not  on  that  alone.    The 
<*«€  presented  was  one  arising  under  the 
^^  of  the  United  States.     It  was  a  suit 
^  enforce  a  special    right  given  by  those 
lai^s.  Section  5220,  Rev.  Stat.  (U.  S.  Comp. 
St*t.  1901,  p.  3503),  reads:   "Any  [national 
^'^I'king]  association  may  go  into  liquida- 
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tion  and  be  closed  by  the  vote  of  its  share- 
holders  owning  two  thirds  of  its   stock.' 

By  S  5151,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
1901,  p.  3465),  stockholders  in  national 
banks  are  made  liable  for  "all  contracts, 
debts,  and  eng^ements  of  such  association, 
to  the  extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof,  in  addi- 
tion to  the  amount  invested  in  such  shares." 
Section  2  of  the  act  of  June  30,  1876  (19 
Stat,  at  L.  63,  chap.  156,  U.  S.  Comp.  Stat. 
1901,  p.  3509),  is  as  follows: 

"Sec.  2.  That  when  any  national  banking 
association  shall  have  gone  into  liquidation 
under  the  provisions  of  section  five  thousand 
two  hundred  and  twenty  of  said  statutes, 
the  individual  liability  of  the  shareholders 
provided  for  by  section  fifty-one  hundred  and 
fifty-one  of  said  statutes  may  be  enforced 
by  any  creditor  of  such  association,  by  bill 
in  equity  in  the  nature  of  a  creditor's  bill, 
brought  by  such  creditor  on  behalf  of  himself 
and  of  all  other  creditors  of  the  association, 
against  the  shareholders  thereof,  in  any 
court  of  the  United  States  having  original 
jurisdiction  in  equity  for  the  district  in 
whieh  such  association  may  have  been  lo- 
cated or  established.'' 

More  than  two  thirds  of  the  stock  voted, 
on  February  25,  1896,  for  a  voluntary 
liquidation,  and  on  April  27,  1896,  the 
Comptroller  of  the  Currency  formally  ap- 
proved the  liquidation  and  notified  the 
cashier  of  the  American  bank  to  that  effect. 

In  proceeding,  therefore,  by  this  suit  to 
enforce,  in  behalf  *of  himself  and  all  other [2421 
creditors  of  the  American  bank,  the  extra 
liability  imposed  by  Rev.  Stat.  §  5151,  a 
case  was  presented  arising  under  the  laws 
of  the  United  States,  and  of  which,  inde- 
pendently of  the  matter  of  diverse  citi- 
zenship, the  circuit  court  had  jurisdiction. 

The  bill  is  not  multifarious.  "The  two 
subjeiits  of  applying  the  assets  of  the  bank 
and  enforcing  the  liability  of  the  stockhold- 
ers, however  otherwise  distinct,  are  by  the 
statute  made  connected  parts  of  the  whole 
series  of  transactions  which  constitute  the 
liquidation  of  the  affairs  of  the  bank." 
Richmond  v.  Irons,  121  U.  S.  27,  50,  30  L. 
ed.  864,  871,  7  Sup.  Ct.  Rep.  788,  798. 

It  is  suggested  that  no  judgment  had  been 
obtained  upon  the  note  prior  to  this  suit 
in  equity,  but  as  one  object  of  the  suit  was 
to  subject  to  the  satisfaction  of  the  debt 
certain  property  conveyed  to  a  trustee  as 
security  therefor,  no  judgment  at  law  was 
a  prerequisite.  Day  y.  Washburn,  24  How. 
352,  16  L.  ed.  712;  Vase  v.  Beauregard  {Case 
V.  New  Orleans  d  C.  R.  Co.)  101  U.  S.  688, 
691,  25  L.  ed.  1004,  1006,  in  which  the  court 
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"Without  pursuing  this  subject  further, 
it  may  be  said  that  whenever  a  creditor 
has  a  trust  in  his  favor,  or  a  lien  upon 
property  for  the  debt  due  him,  he  may  go 
into  equity  without  exhausting  legal 
processes  or  remedies.  Tappctn  t.  Evana, 
11  N.  H.  311;  Holt  v.  Bancroft,  30  Ala. 
193." 

We  come,  then,  to  the  final  question  in  the 
ease,  and  that  is  whether  the  notes  executed 
by  the  American  bank  were  its  valid  obli- 
gations. And  in  reference  to  this  ques- 
tion these  are  the  significant  facts:  The 
demands  against  the  American  bank  were 
pressing.  It  had  not  the  money  with  which 
to  meet  them.  It  arranged  with  the  Union 
bank  to  advance  the  money  for  the  pay- 
ment of  all  its  outstanding  obligations. 
When  the  Union  bank  paid  these  obligations 
of  the  American  bank  it  was  the  same  as 
though  it  advanced  money  to  that  bank  to 
pay  them.  To  reimburse  and  secure  the 
former  the  latter  bank  turned  over  certain 
property,  and  executed  these  notes  for  the 
balance,  securing  them  by  a  pledge  of  all 
its  other  assets,  which  were  placed  in  the 
hands  of  its  president,  as  trustee. 
[243]  *A11  the  stipulations  and  agreements  made 
by  the  directors  of  the  two  banks  were 
carried  out  in  good  faith;  and,  with  full 
knowledge  of  what  had  been  done,  the  stock- 
holders voted  for  a  voluntary  liquidation. 
The  borrowing  of  the  money  by  the  Ameri- 
can bank  did  not  necessarily  put  it  into 
liquidation.  It  had  a  large  amount  of  as- 
sets, and  if  the  real  had  equaled  the  nominal 
value  of  these  assets,  it  would  have  been  en- 
abled, after  discharging  its  obligation  to 
the  Union  bank,  to  continue  business.  But, 
on  an  examination,  the  stockholders  felt 
that  it  was  wiser  to  stop  at  once.  But 
taat  decision  did  not  at  all  impugn  the 
wisdom  or  bona  fides  of  the  transaction  by 
which  the  money  was  obtained  to  pay  off  the 
pressing  demands  of  the  American  bank. 
The  question,  therefore,  is,  whether  a  na- 
tional bank,  finding  itself  embarrassed,  with 
a  large  amount  of  assets,  much  in  excess 
of  its  obligations,  yet  without  the  cash  to 
make  payment  of  those  which  are  due  and 
urgent,  can  borrow  to  meet  those  pressing 
demands.  A  very  natural  answer  is,  why 
not?  It  is  not  borrowing  money  to  engage 
in  a  new  business.  It  simply  exchanges  one 
creditor  for  others.  There  may  be  wis- 
dom in  consolidating  all  its  debts  into  the 
hands  of  one  person.  At  least  such  a  con- 
solidation cannot  be  pronounced  beyond  its 
powers.  When  time  is  obtained  by  the  new 
indebtedness  (in  this  case  a  year)  it  gives 
the  borrowing  bank  and  its  officers  and 
stodcholders  time  to  consider  and  determine 
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the  wisdom  of  attempting  a  furtiier  prose- 
cution of  business.  In  the  case  of  an  in* 
dividual  it  would  be  a  Intimate  and  oftea 
a  wise  transaction.  It  is  not  in  terms  pro- 
hibited by  the  national  banking  act.  Aid- 
rich  V.  Chemical  Nat.  Bank,  176  U.  S.  61^, 
44  L.  ed.  611,  20  Sup.  Ct.  Rep.  498,  is  t^j 
clearly  in  point.  The  opinion  in  that  caae 
is  quite  lengthy  and  considers  many  author- 
ities, but  the  gist  of  the  decisicm  is  ex- 
pressed in  these  words  (p.  635,  L.  ed.  p. 
617,  Sup.  Ct.  Rep.  p.  505)  : 

"Without    further   citation    of    cases    we 
adjudge,  both  upon  principle  and  autfaoritj, 
that  as  the  money  of  the  Chemical  bank  was 
obtained    under   a    loan   n^otiated   bj    the 
vice  •president  of  the  Fidelity  bank,  who  as- 
sumed to  represent  it  in  the  transaetion, 
and  as  the  Fidelity  bank  used  the  moDer 
so  obtained  in  *its  banking  business  and  for^j 
its  own  benefit,  the  latter  bank,  having  en- 
joyed the  fruits  of  the  transaction^  cannot 
avoid  accountability  to  the  New  York  bank. 
even  if    it  were  true,  as  contended,  that  the 
Fidelity  bank  could  not,  consistently   vith 
the  law  of  its  creation,  have  itself  borrowed 
the  money.** 

We  are  of  the  opinion  that  the  notn 
given  by  the  American  bank  for  the  money 
advanced  by  the  Union  bank,  were  its  valid 
obligations,  and  can,  therefore,  be  enforesd 
against  its  stockholders. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 


PETER  FRENZER  et  oZ.,  Appts^ 


V, 


SUMNER  WALLACE  et  oL  (No.  Itt.) 


EDQAR  M.  MORSMAN,  Appt^ 


V. 


SUMNER  WALLACE  et  oL  (No.  193.) 


GEORGE  W.  MoCLELLAN,  as 
etc,  et  oL,  Appie^ 

17. 

SUMNER  WALLACE  el  oZ.  (Now  IM.) 
(See  8.  C.  Reporter's  ed.  244.) 

These  cases  are  goremed  by  the  fecWoa  li 
Wywtan  t.  WaUace,  emte,  788. 

[Nob.  102,  103,  105.] 

Submitted  March  6,   1906.     Decided  AprQ 

2,  1906, 

APPEALS  from  the  United  SUtes  '"irtnit 
Court  of  Appeals  for  the  Eighth  Cii^ 
cuit  to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  District 
of  Nebraska  in  iM,roT  of  th/e  oonplainAift 
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in  ft  suit  by  the  holder  of  a  note  given  by 
I  national  bank  to  enforce*  the  statutory 
liability  of  its  stockholders.     Affirmed. 

See  same  case  below,  68  C.  C.  A.  40,  135 
Fed.  286. 

i!r.  Westel  W.  Morsman  submitted 
the  cause  for  appellants  in  No.  192.  Mr, 
H9tD9rd  B.  Smith  was  on  the  brief.  For 
^mi  contentions  see  their  brief  as*  re- 
ported in  Wyman  v.  Wallace,  ante,  738. 

Mr.  Westel  W.  Morsman  also  sub- 
■ntted  the  cause  for  appellant  in  No.  \93: 
In  order  to  invoke  the  jurisdiction  grant- 
ed of  suits  arising  under  a  Federal  statute, 
H  U  necessary  to  show,  by  proper  aver- 
ments in  the  bill,  that  the  matter  to  be  liti- 
gated is  a  Federal  question. 

MetiMlf  V.  Watertotcn,  128  U.  S.  686,  32 
L  ed.  543,  9  Sup.  Ct.  Rep.  173;  Colorado 
Ctnt.  Conaol.  Min.  Co.  v.  Turck,  150  U.  S. 
H58,  37  L:  ed.  1030,  14  Sup.  Ct.  Rep.  35 ; 
Teimessee  ▼.  Union  &  Planters*  Bank,  152 
C.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct.  Rep. 
654;  Defiance  Water  Co.  v.  Defiance,  191  U. 
S.  184,  48  L.  ed.  140,  24  Sup.  Ct.  Rep.  63; 
Arhuckle  V.  Blackburn,  191  U.  S.  413,  48 
L  ed.  241,  24  Sup.  Ct.  Rep.  148. 

It  is  not  sufficient  that  the  bill  seeks  to  en- 
force a  ngat  createa  by  Federal  statute. 
It  must  show  a  controversy  or  dispute 
Vising  under" — that  is,  involving,  and 
making  it  necessary  for  the  court  to  de- 
Wrmine  the  effect  or  construction  of — a 
Ftderal  statute. 

JAttle'York  Oold-Washing  d  Water  Co. 
^•Keyes,  96  U.  S.  199,  24  L.  ed.  656;  Cooke 
T.  Atery,  147  U.  S.  375-384,  37  L.  ed.  209- 
212.  13  Sup.  Ct.  Rep.  340;  Filhiol  v. 
Murice,  185  U.  S.  108-111,  46  L.  ed.  827, 
SS,  22  Sup.  Ct.  Rep.  560 ;  Filhiol  v.  Torney, 
1«  U.  S.  356,  48  L.  ed.  1014,  24  Sup.  Ct. 
Bep.  698;  Defiance  Water  Co.  v.  Defiance, 
191  U.  S.  184-190,  48  L.  ed.  140-142,  24 
Sap.  Ct  Rep.  63;  Arhuckle  v.  Blackburn, 
i»l  r.  R.  405-413,  48  L.  ed.  239-241,  24 
Sap.  CL  Rep.   148. 

The  individual  liability  of  the  sharehold- 
os>  created  by  the  statute,  cannot  be  en- 
^E^fced  for  the  satisfaction  of  the  obliga- 
^iwis  in  question. 

Richmond  v.  Irons,  121  U.  S.  27,  30  L. 
•i  864,  7  Sup.  Ct.  Rep.  788;  Bchrader  v. 
Hcw/actMrera'  Vat.  Bank,  133  U.  S.  67, 
33  L  ed.  564,  10  Sup.  Ct.  Rep.  238;  Ward 
^  JotUn,  186  U.  S.  142,  46  L.  ed.  1093,  22 
Sop.  a  Rep.  807;  California  Nat.  Bank 
T.  Kennedy,  167  U.  S.  362-366,  42  L.  ed. 
1^*200,  17  Sup.  Ct.  Rep.  831;  First  Nat. 
^<^  T.  HawHns,  174  U.  S.  366,  43  L.  ed. 
1W8,  19  Sup.  Ct.  Rep.  739 ;  MoCormick  ▼. 
^9rk€t  Kat.  Bank,  166  U.  S.  538,  41  L.  ed. 
^17, 17  Sup.  Ct.  Rep.  433 ;  Central  Transp. 
^^  ▼.  Pullman's  Palace  Car  Co.  139  U.  S. 
K  35  L.  ed.  65,  11  Sup.  Ct.  Rep.  478. 
20111.  8, 


The  Union  National  was  a  volunteer.  It 
was  not  required  to  pay  by  any  prior  obliga- 
tion or  for  the  protection  of  some  interest 
or  right  of  its  own.  It  assumed  and  paid 
the  debts  of  the  American  National  upon 
an  original  agreement,  for  a  new  consider- 
ation, and  because  it  was  believed  to  be  a 
profitable  venture.  This  creates  no  right  to 
equitable  subrogation. 

^trUi  L.  Ins.  Co.  v.  Middleport,  124  U. 
S.  534,  31  L.  ed.  537,  8  Sup.  a.  Rep.  625; 
Wood  V.  Otiarantee  Trust  d  8.  D.  Co.  128 
U.  S.  416,  32  L.  ed.  472,  9  Sup.  Ct.  Rep. 
131;  New  Jersey  Midland  R.  Co.  v.  Worten- 
dyke,  27  N.  J.  Eq.  658;  Sandford  v.  McLean, 
3  Paige,  122,  23  Am.  Dec.  773. 

Ratification  by  a  shareholder  of,  or 
acquiescence  by  him  in,  the  ultra  vires  con- 
tract of  the  corporation,  does  not  enlarge 
the  individual  liability  of  the  shareholder, 
created  and  limited  by  statute.  He  does 
not,  by  consenting  that  the  corporation  be 
bound,  enlarge  his  own  liability. 

Ward  V.  Joslyn,  supra. 

But  the  agreement,  being  ultra  vires,  was 
not  the  subject  of  ratification. 

McCormick  v.  Market  Nat.  Bank,  supra; 
Central  Transp.  Co.  ▼.  Pullman's  Palace  Car 
Co.  139  U.  S.  24-50,  35  L.  ed.  66-66,  11  Sup. 
Ct.  Rep.  478;  California  Nat.  Bank  ▼.  Ken- 
nedy,  167  U.  S.  362,  42  L.  ed.  198,  17  Sup. 
Ct.  Rep.  831 ;  Thomas  v.  West  Jersey  R.  Co. 
101  U.  S.  71-82,  25  L.  ed.  950-952;  Oregon 
R.  d  Nav.  Co.  V.  Oregonian  R.  Co.  130  U. 
S.  1-22,  32  L.  ed.  837-840,  9  Sup.  Ct.  Rep. 
409;  Ward  v.  Joslin,  186  U.  S.  142-161,  46 
L.  ed.  1093-1099,  22  Sup.  Ct.  Rep.  807. 

Mr.  Biehard  S.  Horton  submitted  the 
cause  for  appellants  in  No.  195.  Mr. 
Charles  Battelle  was  on  the  brief. 

Mr.  J.  M.  Woolworth  submitted  the 
cause  for  appellees.  Mr.  R.  8.  Hall  was 
on  the  brief.  For  their  contentions  see 
their  brief  as  reported  in  Wyman  v.  Wal- 
lace, ante,  738. 

Per  Mr.  Justice  Brewer  t 

These  are  separate  appeals  by  other 
stockholders  from  the  same  decree,  and  pre- 
sent no  questions  other  than  those  consid- 
ered in  the  former  opinion,  and  the  same 
decrees  of  affirmance  will  be  entered. 


•WILLIAM  S.  POPPLETON,  Appt.,       [245] 

V. 

SUMNER  WALLACE  et  al. 
(See  S.  C.  Reporter's  ed.  246.) 

NatloBAl     Imiilca— atooldftolder'a     IlablU 

NOTB. — On  the  enforcement  of  statutory  lia- 
bility of  stockholders  in  national  banks — see 
note  to  Williamson  t.  American  Bank,  62  C. 
C.  A.  ^ 
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SUPBEICF   COUBT   OF  THE  UNITED    STATES. 


Oct.  Texm, 


Ity.— -Valid  obll^tlons  of  a  national  bank 
may,  after  voluntary  liquidation,  hb  eiKcreed 
against  a  stockholder  who  Toted  against  the 
resolutions  looking  towards  such  liquidation, 
where  the  requisite  amount  of  stock  was 
Yoted  in   favor  of  that  course. 

[No.  194.] 

Argued  a/nd  auhmitted  March  6,  1906.    De- 
cided April  B,  1906. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  District 
of  Nebraska  in  favor  of  complainant  in  a 
suit  by  the  holder  of  a  note  given  by  a  na- 
tional bank  to  enforce  the  statutory  liability 
of  its  stockholders.    Affirmed. 

See  same  case  below,  68  C.  0.  A.  40,  135 
Fed.  286. 

Mr.  Biolutrd  S.  Horton  argued  the 
cause  and  filed  a  brief  for  appellant. 

Mr,  J.  M.  Woolworth  submitted  the 
cause  for  appellees.  Mr.  R.  8.  Hall  was 
on  the  brief.  For  their  contentions  see 
their  brief  as  reported  in  Wyman  v.  Wal- 
lace, ante,  738. 

Per  Mr.  Justice  Brewer  t 

This  case  is  also  an  appeal  by  a  stock- 
holder from  the  same  decree,  and  presents 
only  this  difference:  This  stockholder  voted 
against  the  resolutions  passed  by  the  stock- 
holders, looking  to  a  voluntary  liquidation. 
There  is,  therefore,  nothing  of  a  personal  es- 
toppel to  be  adjudged  against  him,  but 
we  do  not  think  that  that  is  material. 
The  requisite  amount  of  stock  was  voted 
in  favor  of  what  was  done  in  the  way  of 
voluntary  liquidation,  and  he,  as  a  stock- 
holder, is  bound  by  that,  although  person- 
ally he  dissented  from  the  action.  The  same 
decree  of  affirmance  will  be  entered  in 
this  case. 


MICHIQAN  CENTRAL  RAILROAD  COM- 
PANY, Appt., 

V. 

PERRY  P.  POWERS,  Auditor  General  of 
the  State  of  Michigan. 

(See  S.  a  Reporter's  ed.  245-302.) 

« 

1.  Constitutional  law— deleitrntlon  of 
lefflslntlve  po^ver.— Legislative  functions 
are  not  unlawfully  delegated  by  the  provi- 
sions of  Mich.  Pub.  Acts  1901.  act  No.  17:i, 
for  the  taxation  of  railroad  and  certain  other 
corporate    property    at    the    averatje    rate    of 


taxation  imposed  on  all  other  propertj  wttib- 
fn  the  state  subject  to  ad  valorem  taxes  ke> 
cause  such  average  rate  U  to  be  a»eer- 
talned  by  the  state  board  of  asaesaois  by 
dividing  the  total  tax  levied  on  nich  other 
property  by  the  value  of  such  property  mm 
returned  by  the  local  assessors  and  board  oC 
state  tax  commissioners. 


2.  Taxation    of 

mere  fact  that  all  the  other  property  In  ths 
state,  wherever  situated,  is  taken  into  oon* 
slderation  in  fixing  the  average  rate  of  tax- 
ation at  which,  under  Mich.  Pub.  Acts  1901. 
act  No.  173,  railroad  and  certain  other  cor- 
porate property  is  to  be  assessed,  does  o«C 
carry  with  it  such  proof  of  Injustice  and  in- 
equality as  necessarily  to  invalidate  tbe  tax. 

3.  Taxation     of     eorporat tons— ▼mtl Ait r 
nnder    Federal    Constltntlon.<— Nothing 

in  the  Federal  Constitution  prevents  a  stats 
from  singling  out  railroad  and  other  corpo- 
rate property  and  taxing  It  for  state  pof^ 
poses  in  a  manner  and  at  a  rate  different  froa 
that  applicable  to  other  property. 

4.  Taxation  of  corporations  neeeaatty 
for  eqnallsatlon.— The  lack  of  any  prD> 
vision  for  an  equalisation  of  railroad  prop- 
erty with  other  property  In  the  state  In 
Mich.  Pub.  Acts  1901,  act  No.  173.  author 
Izing  the  taxation  of  railroad  property  at 
the  average  rate  of  taxation  Imposed  on 
other  property  in  the  state,  does  not  vi- 
tiate the  assessment,  where  the  statute  namr* 
the  time  and  place  for  the  sessions  of  tW 
assessing  board,  and  gives  to  any  person  ur  i 
company  interested  the  right  to  be  heard,  and 
authorises  the  board  to  correct  the  valnatioa 

[No.  397.] 

Argued  February  21,  2S,  t6,  1906.    D^eidti 

April  £,  1906. 

APPEAL  from  the  Circuit  Court  of  t^ 
United  States  for  the  Western  District 
of  Michigan  to  review  a  decree  HiRmi«*TTy  a 
bill  to  restrain  the  enforcement  against  a 
railroad  company  of  the  provisions  of  a  state 
law  for  the  assessment  and  oolleetioa  of 
taxes  on  railroad  and  certain  other  corporate 
property.    Affirmed. 

See  same  case  below,  138  Fed.  223. 


Statement  by  Mr.  Justice  Bre^rert 
This  suit  was  brought  in  the  drcuit 
of  the  United  States  for  the  western  district 
of  Michigan  to  restrain  the  respondent,  tbe 
auditor  general  of  the  state,  from  enforcing 
against  the  appellant  the  provisions  of  act 
No.  173  of  the  Michigan  Laws  of  1901,  sa 
act  to  provide  for  the  assessment  of  the 
property  of  railroad  and  certain  other  com- 
panies, for  the  levying  of  taxes  thereon  by  s 
state  board  of  assessors,  and  for  the  eollee- 
tion  of  such  taxes.  The  taxes  involTcd  is 
the  suit  are  those  for  1902,  resulting  from 
the    first    assessment    under    the    statute. 


NoTS. — On  the  delegation  of  legislative  power  On    constitutional    equalitp    is    r«isn««    t^ 

note   to  Bradshaw  v.  Lankford,   11  L.R.  corporate  taxation — see  note  to  Bacon  v.  8tat» 

A.  682.  Tax    comrs.  60  L.R.A.  821. 
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Prior  to  the  year  1900  the  Constitution  of 
Michigan  contained,  in  art.  14,  the  following 
sections  applicable  to  taxation: 

*'Sec.  10.  Tlie  state  may  continue  to  col- 
lect all  specific  taxes  accruing  to  the  treas- 
orj  under  existing  laws.  The  legislature 
may  provide  for  the  collection  of  specific 
taxes  from  banking,  railroad,  plank  road, 
tad  other  corporations  hereafter  created. 

'*Sec.  11.  The  legislature  shall  provide  a 
uniform  rule  of  taxation,  except  on  property 
paying  specific  taxes,  and  taxes  shall  be 
levied  on  such  property  as  shall  be  pre- 
icribed  by  law. 

"Sec  12.  All  assessments  hereafter  au- 
^rized  shall  be  on  property  at  its  cash 
nine. 

"^Sec  13.  The  legislature  shall  provide  for 
an  equalization  by  a  state  board  in  the  year 
one  thousand  eight  hundred  and  fifty-one, 
and  every  fifth  year  thereafter,  of  assess- 
EDents  on  all  taxable  property  except  that 
paying  specific  taxes* 

"Section  14.  Every  law  which  imposes, 
eootinues,  or  revives  a  tax  shall  distinctly 
state  the  tax,  and  the  object  to  which  it  is 
to  be  applied:  and  it  shall  not  be  sufficient 
to  refer  to  any  other  law  to  fix  such  tax  or 

j     ibject." 

n  *In  that  year  §§  10,  11,  and  13  were 
tmended  so  as  to  read  as  follows: 

'  "Sec.  10.  The  state  may  continue  to  col- 
lect all  specific  taxes  accruing  to  the  treas- 

I    ury  under   existing   laws.    The   legislature 

,    may  provide   for  the  collection  of  specific 

,  taxes  from  corporations.  The  legislature 
may  provide  for  the  assessment  of  the  prop- 
erty of  corporations,  at  its  true  cash  value, 

I  by  a  state  board  of  assessors,  and  for  the 
lerying  and  collection  of  taxes  thereon. 
ill  taxes  hereafter  levied  on  the  property 
of  such  classes  of  corporations  as  are  pay- 
ing specific  taxes  under  laws  in  force  on 
yoTember  sixth,  a.  o.  nineteen  hundred, 
sball  be  applied  as  provided  for  specific 
state  taxes  in  §  1  of  this  article. 

''Sec.  11.  The  legislature  shall  provide  an 
uniform  rule  of  taxation,  except  on  property 
ptying  specific  taxes,  and  taxes  shall  be  lev- 
ied on  such  property  as  shall  be  prescribed 
by  law:  Provided,  That  the  legislature  shall 
provide  an  uniform  rule  of  taxation  for 
3«:h  property  as  shall  be  assessed  by  a  state 
board  of  assessors,  and  the  rate  of  taxation  j 
OB  such  property  shall  be  the  rate  which  j 
the  state   board    of   assessors   shall    ascer- ' 


tain  and  determine  is  the  average  rate  levied 
upon  other  property  upon  which  ad  valorem 
taxes  are  assessed  for  state,  county,  town- 
ship, school,  and  municipal  purposes. 

"Sec.  13.  In  the  year  one  thousand  nine 
hundred  and  one,  and  every  fifth  year  there- 
after, and  at  such  other  times  as  the  legis- 
lature may  direct,  the  legislature  shall  pro- 
vide for  an  equalization  of  assessments  by 
a  state  board,  on  all  taxable  property,  ex- 
cept that  taxed  under  laws  passed  pursuant 
to  $  10  of  this  article." 

This  change  in  the  Constitution  was  doubt- 
less owing  to  a  decision  of  the  supreme  court 
of  the  state  {Pingree  v.  Auditor  General 
[Pingree  v.  Diof]  120  Mich.  95,  44  L.  R.  A. 
679,  78  N.  W.  1025),  of  date  of  April  20, 
1899,  holding  imconstitutional  an  act  passed 
in  1881  in  respect  to  the  assessment  and  tax- 
ation of  telegraph  and  telephone  lines.  An 
act  19  of  1899,  passed  March  15,  1899,  and 
commonly  called  the  "Atkinson  bill,"  was 
subject  to  the  same  objections  as  the  *act  of  [240] 
1881,  and  was  evidently  r^^rded  as  equally 
unconstitutional.  Indeed,  though  not  di- 
rectly involved  in  that  suit,  it  was  referred 
to  in  the  opinion  of  Mr.  Justice  Montgomery. 

The  act  in  controversy  (Pub.  Acts  1901, 
act  No.  173)  provides  that  the  board  of 
state  tax  commissioners  shall  constitute  a 
state  board  of  assessors,  who  are  to  assess 
the  railroad  and  certain  other  corporate 
property  in  the  state.  Section  5  contains 
the  following: 

"Sec.  5.  The  term  'property*  as  used  in 
this  act  shall  be  deemed  to  include  all 
property,  real  or  personal,  belonging  to  the 
corporation  subject  to  taxation  under  this 
act,  including  the  right  of  way,  roadbed, 
stations,  cars,  rolling  stock,  tracks,  wagons, 
horses,  office  furniture,  telegraph  or  tele- 
phone poles,  wires,  conduits,  switch  boards 
and  all  other  property  used  in  carrying  on 
the  business  of  said  corporations  or  owned 
by  them  respectively,  and  all  other  real  and 
personal  property  and  all  franchises,  said 
franchises  not  to  be  directly  assessed,  but 
to  be  taken  into  consideration  in  deter- 
mining the  value  of  the  other  property: 
Provided,  however,  That  this  definition 
shall  not  include,  apply  to,  or  subject 
to  taxation,  such  real  estate  as  is  owned  and 
can  be  ponveyed  by  such  corporations  under 
the  laws  of  this  state  which  is  not  actually 
occupied  in  the  exercise  of  their  franchises 
or  in  use  in  the  proper  operation  of  their 


0»  corporate  tasation  as  impairing  contract 
*^ti99tUm3 — see  note  to  Adams  v.  Yazoo  &  M. 
Vtilfy  R.  Co.    60    L.B.A.   33. 

Os  corporate  taxation  and  the  commerce 
fj«He— see  note  to  Sandford  v.  Poe,  60  L.R.A. 
HL 

O*  the  taxation  of  corporate  franchisee — see 
o«te  to  LooisTlUe  Tobacco  Warehouse  Co.  v. 
Con.  57  L.R.A-  33. 


201  U.  S. 


On  taxation  of  tangible  personal  property  of 
domestic  corporations — see  note  to  Teagan 
Transp.  Co.  v.  Board  of  Assessors,  69  L.R.A. 
431. 

On  the  taxation  of  corporate  capital  stock — 
see  note  to  State  Board  v.  People,  58  L.R.A. 
518. 
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roads  or  their  corporate  business;  but  such 
real  estate  so  excepted  shall  be  liable  to 
.  taxation  in  the  same  manner  and  for  the 
same  purposes  and  to  the  same  extent  and 
subject  to  the  same  conditions  and  limita- 
tions as  to  the  collection  and  return  of 
taxes  thereon,  as  is  other  real  estate  in  the 
several  townships  or  municipalities  in  which 
the  same  may  be  situate.  The  term  'com- 
pany,* 'corporations/  or  'associations/ 
wherever  used  in  this  act,  shall  apply  to 
and  be  construed  as  referring  respectively 
to  any  railroad  company,  union  station  and 
depot  company,  express  company,  car-loan- 
ing company,  or  refrigerator  or  fast  freight 
line  company,  and  any  and  all  other  cor- 
porations subject  to  taxation  under  this 
act.  The  term  'property  having  a  situs  in 
this  state*  shall  include  all  the  property, 
[250]  real  and  personal,  *of  the  corporations  enu- 
merated in  this  act,  owned,  used,  and  occu- 
pied by  them  within  the  limits  of  this  state, 
ani  also  such  proportion  of  the  rolling 
stock,  cars,  and  other  property  of  such  cor- 
porations as  is  used  partly  within  and 
partly  without  this  state,  as  herein  pro- 
vided to  be  determined/' 

By  §§  6  and  7  the  several  corporations 
are  required  to  furnish  information  as  to 
various  matters  of  fact  bearing  on  the  mat- 
ter of  assessment.  By  $  8  property  is  to  be 
assessed  at  its  "true  cash  value**  on  the  sec- 
ond Monday  of  April  of  each  year,  and,  for 
the  purposes  of  the  assessment,  the  board 
of  assessors  is  authorized  to  make  personal 
inspection  of  the  property,  to  take  into  con- 
sideration the  reports  filed  under  the  act,  and 
such  other  evidence  as  may  be  obtainable 
bearing  thereon.  In  respect  to  the  property 
of  railroads  running  partly  within  and  part- 
ly without  the  state,  the  board  is  directed 
to  be  guided  in  respect  to  the  matter  of 
taxation  of  property  within  the  state  by 
the  relation  which  the  number  of  miles  of 
main  track  within  the  state  bears  to  the 
entire  mileage  of  the  main  track,  both  within 
and  without  the  state.  By  $  10  the  board 
is  required  to  meet  at  the  capitol  at  Lansing 
on  the  third  Monday  of  December,  and  con- 
tinue in  session  so  long  as  may  be  neces- 
sary, not  later  than  January  15  next  there- 
after, for  the  purpose  of  reviewing  'the  as- 
sessment roll,  and  any  person  or  company 
interested  has  the  right  to  appear  during 
said  period  and  be  heard  by  the  assessors, 
and  they  are  authorized  on  such  applica- 
tion, or  on  their  own  motion,  to  correct  the 
assessment  or  valuation.  Sections  11  and 
12  prescribe  the  method  for  fixing  the  rate 
of  tax,  the  purpose  being  to  impdsc  upon 
the  railroad  property  the  average  lat?  of 
taxation  levied  upon  other  property  upon 
which  ad  valorem  taxes  are  ■sgeeaed.  Thit 
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method  is  aoeurately  described  bj  cnHmsd 
for  the  railroad  company  in  these  words: 

"The  new  and  peculiar  feature  of  ihe 
statute  lies  in  the  application  to  corporate 
property  of  a  special  rate  of  tax,  known  as 
the  'average  rate,'  which  is  derived  by  th« 
following  process:  The  total  ad  vmlorem 
taxes  for  all  purposes, — state,  county,  city. 
*township,  village,  and  school  district, — p^ud^ 
by  property  in  Michigan  which  is  Uixt^l 
otherwise  than  under  act  173,  are  divided  by 
the  total  assessments  of  such  property. 
whether  made  by  one  or  another  a»s«ssor, 
and  the  quotient  resulting  from  this  process 
of  division  is  the  rate  of  tax  applied  to  cor- 
porate property  under  act  173." 

By  §  16  the  taxes  collected  from  corpora- 
tions under  this  act  are  to  "be  applied  im 
paying  the  interest  upon  the  primary  school, 
university,  and  other  educational  funds,  aad 
the  interest  and  principal  of  the  stAt«  dofai, 
in  the  order  herein  recited,  until  the  exti«- 
guishment  of  the  state  debt  other  than  the 
amounts  due  to  educational  funds,  when  such 
taxes  shall  be  added  to  and  constitute  a  p&rt 
of  the  primary-school  interest  fund.** 

After  a  full  hearing  upon  pleadii 
proofs  the  circuit  court  entered  a 
dismissing  the  bill  (138  Fed.  223),  whmn- 
upon  the  plaintiff  appealed  direcUy  to  tKis 
court,  under  §  5  of  the  circuit  court  oi 
appeals  act. 

Mr.  Lloyd  W.  Bowers  argued  the  oa«se» 
and,  with  Messrs,  0.  B,  Butterfield,  A.  C. 
Angell,  Henry  Russell,  Ashley  Porndy  aad 
Benton  HaHchett,  filed  a  brief  for  apprilasi: 

There  are  features  of  taxation  so  plantwj 
in  its  very  nature — so  essential  to  prercat 
taxation  from  being  a  mere  ariiitrary 
exaction — ^that  they  are  opposed  to  tlio  ^trj 
idea  of  any  government  by  law. 

Cooley,  Tazn.  3d  ed.  50,  83,  183;  Jts 
Washington  Ave.  69  Pa.  352,  8  Am.  Rsp. 
255;  Oitieens'  8av,  d  L.  Asso.  t.  Top^km^ 
20  Wall.  655,  662,  663,  22  L.  ed.  465,  4«1. 

Wh«i  elements,  fundamental  in  the  rccj 
conception  of  a  taz«  are  absent,  the  chargv 
is  not  a  tax  at  all,  but  a  form  of  cociflscm* 
tion. 

Judson,  Taxn.  (§  340,  341,  392;  Btmtm 
Toco  Comrs.  v.  Holliday,  150  Ind.  216,  41 
LJtA.  826,  49  N.  E.  14;  LeminyUm  t.  JTo- 
Quillan,  9  Dcna,  513,  35  Am.  Dee.  15»; 
Woodbridge  ▼.  Detroit,  8  Mich.  274;  ^««« 
ew  rel.  White  House  School  Diet.  No.  71  t. 
Readington  Twp.  36  N.  J.  L.  06;  OiKom** 
8av.  d  L.  Asso.  ▼.  Topekm,  20  WalL  «». 
22  L.  ed.  455. 

Due  process  of  law  oertainlj  rsq^gdns  tW 
preservation  of  all  features  of  t*****'**! 
which  are  necessary  to  its  fnndsmf  tal 
justice,  or  to  its  consistency  with  the 
of  free  institutions. 

901  V. 
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Holden  ▼.  Hardy,  169  U.  S.  966,  389,  390, 
42  L.  ed.  780,  790,  18  Sup.  Ct.  Rep.  383; 
Hurtado  v.  California,  110  U.  S.  616,  635, 
536,  2S  L.  ed.  232,  238,  4  Sup.  Ct.  Rep.  Ill, 
292;  Hagar  ▼.  Reclamation  Diat.  No.  i08, 
111  U.  S.  701,  707,  708,  28  L.  ed.  569,  671, 
572,  4  Sup.  Ct.  Rep.  663;  Dartmouth  Col- 
lege ▼.  Woodtcard,  4  Wheat.  518,  4  L.  ed. 
629;  Cooley,  Const.  Lim.  365;  Bank  of 
Columbia  ▼.  Okely,  4  Wheat.  236,  4  L.  ed. 
559;  Guthrie,  14th  Amendment,  66,  67, 
notes;  Story,  Const.  6th  ed.  §  1946;  Judson, 
Taxn.  §S  318,  340,  343,  431. 

The  course  of  history  and  long-estab- 
lished usage  are  of  large  importance  in 
isccrtaining  what  is  due  process. 

Den  em  dem.  Murray  v.  Eoboken  Land  d 
Imjtrov.  Co,  18  How.  272,  276,  15  L.  ed.  372, 
374;  Weimer  v.  Bunhury,  30  Mich.  201; 
MFt  Gap  R.  Co.  ▼.  Pennsylvania,  134  U. 
S.  232,  237,  33  L.  ed.  892,  895,  10  Sup.  Ct. 
Rep.  533. 

The  taking  of  property  by  a  state  for 
prirate  use  (even  with  compensation)  is  not 
due  process  of  law. 

Missouri  P,  R.  Co.  v.  Nebraska,  164  U. 
8.  403,  41  L.  ed.  489^  17  Sup.  Ct.  Rep.  130; 
Judson,  Taxn.  $§  346,  350,  391. 

The  taking  of  property,  even  for  public 
use,  without  compensation,  is  not  due  proc- 


Ckicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  241,  41  L.  ed.  979,  986,  17  Sup. 
CL  Rep.  681;  Scott  v.  Toledo,  1  L.R.A.  688, 
36  Fed.  385 ;  Guthrie,  14th  Amendment,  93. 

The  attempt  by  a  government  to  tax  prop- 
erty beyond  its  jurisdiction  is  not  due  proc- 

Louisville  d  J.  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385,  47  L.  ed.  513,  23  Sup.  Ct. 
Rep.  463;  Delaware,  L.  d  W.  R,  Co.  v. 
PfiifuyZixinui,  198  U.  S.  341,  49  L.  ed.  1077, 
25  Sup.  Ct.  Rep.  669. 

Due  process  requires  that  the  taxpayer 
be  given  opportunity  for  hearing  concerning 
the  amount  of  his  tax. 

Bagar  v.  Reclamation  Diet.  No.  108,  111 
U.  a  701,  710,  28  L.  ed.  569,  672,  4  Sup. 
Ct  Rep.  663;  Winona  d  8t.  Pi  Land  Co.  v. 
Minnesota,  169  U.  S.  626,  636,  40  L.  ed. 
247,  250,  16  Sup.  Ct.  Rep.  83 ;  Delaware,  L, 
i  W.  R,  Co.  V.  Pennsylvania,  supra. 

Undue  interference  with  liberty  of  con- 
traet  is  not  due  process  of  law. 

AUgeyer  ▼.  Louisiana,  165  U.  S.  678,  689, 
41  L.  ed.  832,  835,  17  Sup.  Ct.  Rep.  427. 

Under  the  14th  Amendment,  the  legis- 
lature is  bound  to  provide  a  method  for  the 
iMessment  and  collection  of  taxes  that  shall 
Bot  be  inconsistent  with  natural  justioe. 

Titrpin  ▼.  Lemon,  187  U.  S.  61,  60,  47  L. 
ed.  70,  74,  23  Sup.  Ct.  Rep.  20. 

The  14th  Amendment  oontrolt  the  action 
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of  all  branches  of  government, — ^legidatlTe, 
executive,  and  judicial. 

Blake  v.  McOlung,  172  U.  S.  239,  260,  43 
L.  ed.  432,  440,  19  Sup.  Ct.  Rep.  165;  Chi- 
cago, B.  d  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
220,  233,  41  L.  ed.  979,  983,  17  Sup.  Ct.  Rep. 
581;  Scott  V.  McNeal,  154  U.  S.  34,  45,  38 
L.  ed.  896,  901,  14  Sup.  Ct.  Rep.  1103; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  373,  30 
L.  ed.  220,  227,  6  Sup.  Ct.  Rep.  1064;  Ex 
parte  Virginia,  100  U.  S.  339,  346,  347,  25 
L.  ed.  676,  679. 

Due  process  of  law  requires  taxes  to  be 
laid  by  a  representative  legislature, — t.  e., 
by  a  legislature  which  is  chosen  by  the  com- 
munity to  which  the  person  or  property 
taxed  belongs,  which  acts  in  the  interest  of 
that  community,  and  which  is  responsible  to 
the  taxpayers. 

MVulloch  V.  Maryland,  4  Wheat.  427,  4 
L.  ed.  606;  Providence  Bank  v.  Billings,  4 
Pet.  514,  563,  7  L.  ed.  939,  956;  Wilcox  ▼. 
Paddock,  65  Mich.  23,  31  N.  W.  609 ;  PeopU 
ex  rel,  Le  Roy  v.  Hurlhut,  24  Mich.  44,  9 
Am.  Rep.  103;  People  ex  rel.  Park  Comrs. 
V.  Detroit,  28  Mich.  228,  15  Am.  Rep.  202; 
Wyandotte  County  v.  Ahhott,  52  Kan.  148, 
34  Pac.  416;  Schultes  v.  Eherly,  82  Ala. 
242,  2  So.  345;  Parks  v.  Wyandotte  Coun- 
ty, 61  Fed.  436;  Harvard  v.  St.  Clair  d 
M.  Levee  d  Drainage  Co.  51  III.  130;  United 
States  V.  New  Orleans,  98  U.  S.  381,  392^ 
25  L.  ed.  225;  Thompson  v.  Allen  County, 
116  U.  S.  650,  555,  29  L.  ed.  472,  474,  * 
5upt.  Ct.  Rep.  140;  Lexingtdjp,  v.  McQuiUan^ 
9  Dana,  513,  35  Am.  Dec.  159;  Cooley,  Taxn. 
3d  ed.  95-98 ;  Wells  v.  Weston,  22  Mo.  384, 
dO  Am.  Dec.  627 ;  Judson,  Taxn.  chap.  14. 

The  fundamental  theory  on  which  mu- 
nicipal corporations  are  allowed  to  be  ere- 
ated  is  representative  self-government. 
The  grant  by  the  state  legislature  of  legis- 
lative power,  including  that  of  taxation,'  to 
such  bodies,  is  a  historical  and  recognized 
exception  to  the  rule  against  delegation  of 
legislative  power,  and  is  upheld  only  be- 
cause it  is  strictly  and  entirely  within  the 
principle  of  representative  government,  and, 
indeed,  is  a  more  immediate  and  complete 
application  of  that  principle. 

Cooley,  Taxn.  3d  ed.  101, 

It  is  fundamental,  too,  that  taxation  must 
be  for  the  purposes  of  the  very  community 
that  lays  the  tax. 

Cooley,  Taxn.  chap.  6,  p.  187;  Judson, 
Taxn.  §  354. 

Due  process  of  law  requires,  in  judicial 
proceedings,  a  court  having  jurisdiction 
over  the  subject-matter  and  also  over  the 
person  or  property  to  be  affected  by  the 
judgment. 

Pennoyer  v.  Neff,  95  U.  S.  714,  733,  24 
L,  ed.  666,  672. 

The  right  of  appeal  to  the  courts  for  relief 
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from  action  of  the  legislature  which  is 
claimed  to  violate  private  rights  is  requisite 
'to  due  process  of  law;  and  therefore  a  stat- 
ute which   forbids  it  is  unconstitutional. 

Chicago y  M.  d  8t.  P.  R,  Co.  v.  Minnesota. 
134  U.  S.  418,  456,  457,  33  L.- ed.  970,  980, 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702. 

The  power  to  tax  for  state  purposes  is 
limited  by  a  fair  legislative  discretion  as  to 
the  amount  of  revenue  needed  by  the  state. 

Reagan  v.  Farmers*  Loan  d  T.  Co.  154 
U.  S.  362,  399,  38  L.  ed.  1014,  1024,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047; 
Bchultes  V.  Eherly,  supra. 

Constitutional  limitations  may  be  implied 
as  well  as  express;  and  their  application 
may  result  either  from  the  essential  nature 
of  government  or  from  the  generai  plan  of 
constitution. 

Wyandotte  County  v.  Abbott,  supra; 
State  ex  rel.  White  v.  Barker,  116  Iowa,  96, 
57  L.R.A.  244,  93  Am.  St.  Rep.  222,  89  N. 
W.  204. 

The  legislature  of  Michigan,  in  imposing 
the  "average  rate"  of  tax,  cannot  be  sup- 
posed to  have  considered  and  determined 
that  such  tax  will  yield  an  amount  of  reve- 
nue proportioned  to  the  state's  need  of  reve- 
nue, unless  it  is  reasonable  to  estimate  the 
revenue  which  the  state  needs  by  the  reve- 
nues which  the  counties,  cities,  towns,  vil- 
lages, and  school  districts  of  Michigan 
raise  for  their  purely  local  purposes. 

People  V.  Fire  Asso.  of  Phil<idelphia,  92 
N.  Y.  311,  44  Am.  Rep.  380. 

This  court  will  consider  the  real  ten- 
dency of  the  taxing  process  prescribed  by 
the  statute  in  hand,  with  reference  to  the 
question  whether  it  establishes  a  reasonable 
connection  between  state  tax  and  the  state's 
need  of  revenue. 

Gulf,  C.  d  8.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
160,  154,  41  L.  ed.  666,  667,  17  Sup.  Ct.  Rep. 
^55;  Yick  Wo  v.  Hopkins,  118  U.  S.  366,  30 
li.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

The  rule  is  that  the  determination  of  the 
legislature  must  be  presumed  to  be  just, 
jtnd  must  be  upheld  unless  it  clearly  appears 
to  the  contrary. 

Getting  v.  Kansas  City  Stock  Yards  Co. 
{Cotting  V.  Godard)  183  U.  S.  79,  91,  46  L. 
ed.  92,  101,  22  Sup.  Ct  Rep.  30. 

The  Federal  courts  are  not  bound,  in  con- 
sidering questions  under  the  14th  Amend- 
ment, even  to  accept  the  views  concerning 
the  nature  or  effect  of  a  state  statute  that 
may  have  been  taken  by  the  state  courts. 

Tick  Wo  V.  Hopkins,  118  U.  S.  356,  366, 
30  L.  ed.  220,  225,  6  Sup.  Ct.  Rep.  1064; 
Atchison,  T.  d  8.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  100,  43  L.  ed.  909,  911,  19 
Sup.  Ct.  Rep.  609. 

Courts  may  consider  independently  wheth- 
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er  the  purpose  of  the  so-called  tax  is  rea!!> 
nublic,  even  if  the  legislature  has  declarc'i 
it  in  terms  to  be  public;  whether  property 
sought  to  be  taxed  is  really  within  the  legi*- 
lature's  jurisdiction,  even  if  the  legialatixr« 
has  pronounced  it  to  be;  whether  a  tax  H 
really  uniform  (when  the  state  Constitntioii 
requires  it  to  be  uniform ) ,  even  thon^  th« 
legislature,  by  adopting  it,  has  given  it  pre- 
sumptive propriety;  and  whether  a  thin? 
calleid  by  the  legislature  a  "tax"  is  really 
a  tax  at  all,  or  rather  a  taking  of  private 
property  for  public  purposes  without  com- 
pensation. 

H olden  v.  Hardy,  169  U.  S.  366,  »5,  4 J 
L.  ed.  780,  792,  18  Sup.  Ct.  Rep.  383 :  Lake 
Shore  d  M.  8.  R.  Co.  v.  Ohio,  173  U.  S.  2S5. 
43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465;  L«Jt« 
Shore  d  M.  8.  R.  Co.  v.  Smith,  173  U.  a 
684,  43  L.  ed.  868,  19  Sup.  Ct.  Rep.  565: 
Hannibal  d  St,  J.  R,  Co.  ▼.  Hu^etL,  95  l\ 
S.  465,  473,  24  L.  ed.  527,  531 ;  Dobbins  ▼. 
Los  Angeles,  196  U.  S.  223,  49  L.  ed.  169, 
26  Sup.  Ct.  Rep.  18. 

By  the  pertinent  test,  vim,,  whether  the 
state's  need  of  revenue  can  reasonably  be 
judged  by,  and  the  state's  revenoe  ni^de  to 
depend  upon,  the  action  of  all  the  toes! 
legislatures  in  the  state,  in  raising  local 
taxes  for  local  purposes  of  government  and 
improvement,  the  statute  in  hand  must  f^lL 

Pingree  v.  Auditor  Oeneral,  120  Miefc. 
95,  44  L.RJL  679,  78  N.  W.  1025. 

The  state  legislature  cannot  impose  taxes 
upon  municipal  corporations  for  their  pri- 
vate purposes,  though  it  may  impose  taxes 
for  their  governmental  purposes. 

People  eao  rel.  Park  Comrs.  v.  Detroit,  28 
Mich.  228,  15  Am.  Rep.  202;  DsrocJt  ▼. 
Moore,  106  Mich.  120,  28  LJLA.  783,  63  X. 
W.  424;  Cook  Farm  Co.  v.  Detroit,  124 
Mich.  426,  83  N.  W.  130;  Blades  t.  Wat^ 
Comrs.  122  Mich.  366,  81  N.  W.  271 :  Bom 
brouok  V.  Milicaukee,  13  Wis.  38,  90  Am. 
Dec.  718;  Mills  v.  Charleton,  29  Wis.  41S, 
9  Am.  Rep.  578;  People  em  rel.  McCa^e  ». 
Chicago,  51  111.  17,  2  Am.  Rep.  278;  fU^ 
V.  Graham,  57  111.  144;  Wider  v.  East  St. 
Louis,  55  111.  133;  State  em  rsL  Board  of 
Edu.  V.  Haben,  22  Wis.  660;  2  Smith, 
Modem  Law  Mun.  Corp.  1476,  p.  1531 ; 
Cooley.  Const.  Lim.  pp.  284,  285. 

Municipalities  may  bind  themselves  by 
contract  with  private  companies,  sutborif 
ing  the  latter  to  do  exclusively  for  the 
municipality,  and  even  exclusively  of  th* 
municipality,  such  work  as  meets  only  tb« 
private,  as  distinguished  from  the  i^Dipm 
mental,  needs  of  the  community. 

Illinois  Trust  d  Sar.   Bank  v.   Ark^t^tma 
City,  34  L.ILA.  518,  22  C.  C.  A.  171.  40  V, 
S.  App.  257,  76  Fed.  271 ;  \euf  Orleans  Oa* 
light  Co.  V.  New  Orleans,  42  La,  Ann.  IS*. 
7   So.   569;   Walla  Walla  t.   Walls    WsJJm 
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Water  Co.  172  U.  S.  1,  43  L.  ed.  341, 19  Sup. 
Ct  Rep.  77;  City  R.  Co.  v.  dtizena'  Street 
R.Co.  166  U.  S.  557,  41  L.  ed.  1114,  17  Sup. 
Ct.  Rep.  653 ;  8t.  Tammany  Watertoorks  Co. 
T.  .Vetc  Orleans  Watertporka  Co.  120  U.  S. 

04,  30  L.  ed.  563,  7  Sup.  Ct.  Rep.  405 ;  New 
Orleans  Watertoorks  Co.  v.  Rivers,  115  U. 

5.  647,  29  L.  ed.  525,  b  Sup.  Ct.  Rep.  273; 
Little  Falls  Electric  d  Water  Co.  v.  Little 
FaUs,  102  Fed.  663;  Cunningham  v.  Cleve- 
land, 39  C.  C.  A.  211,  98  Fed.  657;  Los 
Angeles  City  Water  Co.  v.  Los  Angeles,  88 
Fed.  720;  Bartholomew  v.  Austin,  29  C.  C. 
A.  -65.  .«>•>  T'.  S.  App.  512.  85  Fed.  359; 
lAidington  Water-Supply  Co.  v.  Ludington, 
nil  j^iieh.  4h0,  78  N.  VV.  o'iS;  Atlantic  City 
Waterworks  Co.  v.  Atlantic  City,  39  N.  J. 
Eq.  367;  Adrian  Waterworks  v.  Adrian,  64 
Mich.  584,  31  N.  W.  529;  Newport  v.  New- 
port Light  Co.  84  Ky.  166;  State  v.  Orr, 
68  Conn.  101,  34  L.R.A.  270,  35  Atl.  770; 
Indianapolis  v.  Indianapolis  Gaslight  d 
Coke  Co.  66  Ind.  396;  Atlantic  City  Water- 
vwks  Co.  Y.  Atlantic  City,  48  N.  J.  L.  378, 
«  AU.  24. 

The  state  cannot  appropriate  to  itself, 
without  compensation,  the  property  ob- 
tiined  by  a  municipality  with  taxes  raised 
tnd  used  for  its  nongovernmental  purposes, 
eren  upon  dissolution  of  the  municipality. 

P&>plc  ex  rel.  Park  Comrs.  v.  Detroit 
iiid  State  ex  rel.  Board  of  Edu.  v.  Bahen, 
iupra;  State  ex  rel.  White  v.  Barker,  116 
Iowa,  96,  67  L.R.A,  244,  93  Am.  St.  Rep. 
222,  89  N.  W.  204;  Meriwether  v.  Garrett, 
102  U.  S.  472,  26  L.  ed.  197 ;  Dubuque  v. 
niinois  C.  /?.  Co.  39  Iowa,  56;  Grogan  v. 
Baa  Franci^jCO,  18  Cal.  590;  Spaulding  v. 
Andof:er,  54  N.  H.  38;  Milwaukee  ▼.  Mil- 
vmkee,  12  Wis.  93;  Atty.  Gen.  ▼.  Burrell, 
31  Mich.  34 ;  Thompson  ▼.  Jf oron,  44  Mich. 
802,  7  N.  W.  180;  Adrian  Waterworks  v. 
irfriaw,  Da^X)ck  v.  Moore,  Blades  ▼.  Water 
Comn.  and  Cook  Farm  Co.  ▼.  Detroit, 
tupra. 

The  rule  that  taxes  must  be  founded 
ttpon  the  expenses  of  a  government  whose 
benefits  the  taxpayer  shares  is  plain,  both 
ia  principle  and  on  authority. 

Sleight  v.  People,  74  111.  47;  Allhands  v. 
Pwple,  82  HI.  234;  Drake  v.  Ogden,  128 
HI  603,  21  N.  E.  511;  Bellepoint  v.  Pence, 
13  Ky.  L.  Rep.  371,  17  S.  W.  197;  Talhot 
County  y.  Queen  Anne's  County,  50  Md. 
245;  WeUs  v.  Weston,  22  Mo.  387,  66  Am. 
Dec.  627;  Re  Assessment  of  Lands,  60  N. 
Y.  398;  Piatt  y.  Milton,  58  Vt.  608,  5  Ati. 
^8;  Simon  v.  Northrup,  27  Or.  487,  30 
LRA,  171,  40  Pac.  560;  Berlin  Mills  Co.  v. 
^enticorth's  Location,  60  N.  H.  156;  Re 
Madera  Irrig.  Dist.  Bonds,  92  Cal.  296,  14 
l-RA.  755,  27  Am.  St.  Rep.  106,  28  Pac.  272, 
«"5;  Farris  v.  Yannier,  6  Dak.  186,  3 
UU.  713,  42  N.  W.  t\. 
201  U.  8. 


This  rule  requires  more  than  that  the  tax 
be  laid  by,  and  paid  into  the  treasury  of,  a 
government  from  which  the  taxpayer  bene- 
fits. It  demands  that  one  taxpayer  be 
not  charged  more  than  others  of  the  ex- 
penses of  the  government  which  they  both 
enjoy,  because  of  and  in  proportion  to  the 
taxes  which  those  others  pay  for  the  sup- 
port of  other  governments  from  which  the 
first-named  taxpayer  does  not  benefit. 

1  Cooley,  Taxn.  3d  ed.  187,  188;  Belle- 
point  V.  Pence,  supra;  Howell  v.  Bristol,  8 
Bush,  493;  Prince  George's  County  v. 
Laurel,  70  Md.  443,  3  L.R.A.  528,  17  Atl. 
388;  Ryerson  v.  Utley,  16  Mich.  269;  State 
ex  rel.  Chouteau  v.  Leffingwell,  54  Mo.  458. 

The  rule  that  persons  and  property  cannot 
be  taxed  by  or  for  governments  under  which 
they  do  not  exist,  and  whose  benefits  they, 
therefore,  do  not  share,  is  elementary. 

State  Treasurer  v.  Auditor  General,  46 
Mich.  224,  9  N.  W.  258 ;  Callam  v.  Saginaw, 
50  Mich.  7,  14  N.  W.  677;  Louisville  d  J. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  47 
L.  ed.  513,  23  Sup.  Ct.  Rep.  463;  Delaware, 
L.  d  W.  R.  Co.  V.  Pennsylvania,  198  U.  S. 
341,  49  L.  ed.  1077,  25  Sup.  Ct.  Rep.  069; 
1  Cooley,  Taxn.  3d  ed.  84,  249;  Judson, 
Taxn.  §  354. 

The  very  nature  of  apportionment  in- 
volves that  the  legislature  determine  and 
prescribe  how  the  tax  of  one  class  shall 
compare  with  the  taxes  of  other  classes  for 
the  expenses  of  the  same  government. 

People  ex  rel.  Detroit  d  H.  R.  Co.  v. 
Salem,  2Q  Mich.  453,  4  Am.  Rep.  400;  1 
Cooley,  Taxn.  3d  ed.  225-227,  411;  Atchison, 
T.  d  S.  F.  R.  Co.  V.  Clark,  60  Kan.  826,  47 
L.R.A.  77,  58  Pac.  477;  Hutchinson  v. 
Ozark  Land  Co.  57  Ark.  554,  38  Am.  St. 
Rep.  258,  22  S.  W.  173;  State  ex  rel.  Harrie 
V.  Laughlin,  75  Mo.  147;  State  ex  rel. 
White  House  School  Dist.  No.  11  v.  Read- 
mgton  Ttvp.  36  N.  J.  L.  66;  Kansas  City  v. 
Whipple,  136  Mo.  476,  35  L.R.A.  747,  58 
Am.  St.  Rep.  657,  38  S.  W.  295;  Lund  v. 
Chippewa  County,  93  Wis.  640,  34  L.R.A. 
131,  67  N.  W.  927 ;  State  ex  rel.  New  Rich- 
mond V.  Davidson,  114  Wis.  563,  58  L.R.A. 
739,  88  N.  W.  596,  90  N.  W.  1067;  State 
ex  rel.  Garrett  v.  Froehlich,  118  Wis.  129, 
61  L.R.A.  345,  99  Am.  St.  Rep.  985,  94  N. 
W.  50;  Judson,  Taxn.  §  340;  Morton  v. 
Comptroller  General,  4  S.  C.  N.  S.  464; 
Santa  Clara  County  v.  Southern  P.  R.  Co. 
9  Sa\i7.  166,  18  Fed.  400;  Lexington  v.  Mc- 
Quillan, 9  Dana,  513,  35  Am.  Dec.  1.59; 
Railro<id  Tax  Omses,  8  Sawy,  238,  13  Fed. 
722;  Santa  Clara  County  v.  Southern  P.  R. 
Co.  9  Sawy.  165,  18  Fed.  424;  Williams 
V,  Detroit,  2  Mich.  560;  State,  Central  H. 
Co.,  Prosecutor,  v.  -State  Assessors,  48  N. 
J.  L.  1,  57  Am.  Rep.  516,  2  Atl.  789;  State 
ex  rel.  White  House  School  Dist.  No.  71  v. 
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Beadington  Twp,  supra;  State  v.  Hoyt,  71  |  penter,  102  Cal.  469,  36  Pac  836;  BcmmiteM 


Vt.  59,  42  Atl.  973. 

It  i3  not  enough  for  the  atate  legislature 
to  say  that  there  shall  be  a  tax,  and  then 
leave  the  amount  of  the  tax  to  be  fixed  by 
others.  There  is  no  tax  until  its  amount  is 
prescribed;  and  the  body  that  determines 
the  amount  levies  the  tax. 

Cooley,  Taxn.  3d  ed.  557 ;  Morton  v.  Comp- 
troUcr  General,  4  S.  C.  N.  S.  430;  Houghton 
▼.  Austin,  47  Cal.  646;  San  Francisco  d  N. 
P.  A*.  Co.  V.  State  Board,  60  Cal.  12. 

And  the  l^islature  that  taxes,  and  there- 
fore fixes  the  amount  of  tax,  must  be  that 
which  represents  the  taxpayer;  that  is,  the 
legislature  which  is  chosen  by  the  com- 
munity which  includes  the  taxpayer  or  his 
property.  Nothing  is  more  fundamental 
than  this  requirement. 

M'Culloch  V.  Maryland,  4  Wheat.  427,  4 
L.  ed.  606;  Providence  Bank  v.  Billings,  4 
Pet.  514,  7  L.  ed.  939;  Wilcox  v.  Paddock, 
65  Mich.  23,  31  N.  W.  609 ;  People  em  rel.  Le 
Roy  V.  Eurlhut,  24  Mich.  44,  9  Am.  Rep. 
103;  People  ex  rel.  Park  Comrs.  v.  Detroit, 
28  Mich.  228,  15  Am.  Rep.  202 ;  Wyandotte 
County  V.  Ahhott,  52  Kan.  148,  34  Pac.  416; 
Bchultes  V.  Eberly,  82  Ala.  242,  2  So.  345; 
Parks  V.  Wyandotte  County,  61  Fed.  436; 
Hartrard  v.  St.  Clair  d-  M.  Levee  d  Drain- 
age Co.  51  m.  130;  United  States  ▼.  tfew 
Orleans,  98  U.  S.  381,  25  L.  ed.  225;  Thomp- 
son V.  Allen  County,  115  U.  S.  550,  29  L. 
ed.  472,  6  Sup.  Ct.  Rep.  140:  Lexington  v. 
McQuillan,  supra. 

In  order  to  be  representative,  a  legis- 
lature must  be  not  only  chosen  by  the  com- 
munity for  which  it  acts,  but  likewise 
chosen  to  act  for,  and  upon,  the  persons  or 
property  affected.  Nobody  outside  the 
limits  of  a  particular  county,  city,  village, 
town,  or  school  district  participates  in  the 
selection  of  the  members  of  its  local  legis- 
lature; and  the  purpose  of  their  selection 
is  to  legislate  for  the  particular  community 
which  chooses  them. 

People  ex  rel.  Park  Comrs.  v.  Detroit, 
tupra;  Cook  Farm  Co.  v.  Detroit,  124  Mich. 
426,  83  N.  W.  130;  United  States  v.  Cruik- 
shank,  92  U.  S.  542,  549,  23  L.  ed.  588,  500. 
The  statute  in  question  delegates  the 
taxing  power  to  the  various  local  legis- 
latures. 

Houghton  v.  Austin,  supra;  People  ex 
rel.  Hopkins  v.  Kings  County,  52  N.  Y.  556 ; 
Wyandotte  County  v.  Ahhott,  52  Kan.  168, 
34  Pac.  416;  Parks  v.  Wyandotte  County, 
supra;  Central  R.  Co.  v.  State  Assessors. 
49  N.  J.  L.  1,  7  Atl.  306;  UuhUnhurg  Coun- 
ty V.  Morehead,  20  Ky.  h.  Rep.  370.  46  S. 
W.  484;  Fleming  y.  Dyt^,  20  Ky.  L.  Rep. 
089,  47  S.  \V.  444:  Datcson  v.  Ward,  71 
Tex.  72,  9  S.  W.  106;  Wade  v.  State,  22 
Tex.  App.  629,  3  S.  W.  796;  McCahe  v.  Car- 
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V.  Eberly,  supra;  WeUs  ▼.  Weatim,  22  Mo. 
384,  66  Am.  Dec.  627;  Wilcox  ▼.  Pmddocl. 
supra;  State  ex  rel.  Howe  v.  De9  Mvmes, 
103  Iowa,  76,  39  LJLA.  286,  54  Am.  St. 
Rep.  157,  72  N.  W.  639;  Marr  ▼.  Enlo€,  1 
Yerg,  452;  Leveeing  Wabash  River  r, 
Houston,  71  HI.  318;   Gage  v.  GroAaM,  67 


111.  144;  King  ▼.  Concordia  F.  In».  Co. 
(Mich.)  103  N.  W.  616;  EllioU  v.  Detroit, 
121  Mich.  611,  84  N.  W.  820;  BradehaM:  t. 
Langford,  73  Md.  428,  11  L.R.A.  582,  25 
Am.  St.  Rep.  602,  21  Atl.  66;  People  t. 
Parks,  68  Cal.  624;  Dowling  ▼.  Lancaehire 
Ins,  Co.  92  Wis.  63,  31  LJUL  112.  65  N. 
W.  738;  0*Nea  v.  American  F.  Ine.  Co.  106 
Pa.  77,  26  L.R.A.  715,  45  Am.  St.  Rep.  650» 
30  Atl.  943 ;  New  York  d  N.  J.  Teleph.  Om, 
V.  Bound  Brook,  66  N.  J.  L.  168,  48  AtL 
1022;  Stevens  ▼.  Truman,  127  CaL  155,  St 
Pac.  397;  Jemigan  v.  Madisomnlle,  102  Ky. 
313,  39  L.R.A.  214,  43  S.  W.  448;  St^taexl 
V.  Cahaniss,  135  Cal.  466,  66  L.R.A.  T 
87  Am.  St.  Rep.  122,  67  Pac.  765 ;  B 
V.  State,  66  Ohio  St.  249,  58  LJLA.  618,  64 
N.  E.  117;  Beasley  v.  Ridout,  94  Md.  641, 
52  Atl.  61;  Sti^e  ex  rel.  Montgowkerjf  r. 
Rogers,  71  Ohio  St.  203,  73  N.  E.  461. 

The  rule  that  a -taxpayer  is  const  it«tio»- 
ally  entitled  to  a  hearing  on  the  amount  of 
his  tax  includes  the  right  of  bearini?  oa 
that  point  before  the  l^slature.  Such 
privilege  is  part  of  the  geneM  right  of  ap- 
pearance before,  or  petition  to,  the  legis- 
lature, which  is  part  of  the  law  of  the  laad. 
Cooley,  Const  Lim.  7th  ed.  497»  498;  t 
Story,  Const.  §  1894;  United  States  r, 
Cruikshank,  92  U.  S.  642,  23  L.  ed.  5^; 
State  Tax-Law  Cases,  64  Mich.  360.  20  K. 
W.  493;  Fallbrook.Irrig.  District  r.  Brmd- 
ley,  164  U.  S.  112,  170,  174,  176,  41  L.  ed. 
369,  392,  394,  17  Sup.  Ct  Rep.  66;  Frrmeh 
V.  Barber  Asphalt  Paving  Co.  181  U.  S.  324, 
339-341,  46  L.  ed.  879,  887,  888,  21  Svf 
Ct.  Rep.  626. 

The  right  of  a  taxpayer  to  be  heard  on  the 
assessment  of  hit  property  it  fully  estab- 
lished. 

Coolev,  Taxn.  3d.  ed.  626;  Bagar  t.  Ree- 
lamaiion  Dist.  No.  108,  111  U.  S,  701.  S« 
L.  ed.  669,  4  Sup.  Ct.  Rep.  663 ;  Wimome  4 
St.  P.  Land  Co.  v.  Minnesota,  150  V-  S. 
526,  635,  40  L.  ed.  247,  260,  16  Svp.  Ct 
Rep.  83. 

Under  ordinary  ad  valorem  tax  Uwa*  asr 
taxpayer  has  the  constitutional  right,  if  the 
rate  of  tax  has  not  been  named  by  the  lept* 
lature,  but  is  left  to  result  from  dirisSoo  of 
the  amount  of  tax  ordered  by  the  legri^It- 
ture,  by  the  total  assessment,  to  bt  beard 
on  assessments  generally. 

Cooper  V.  Board  of  Works,  14  C.  B.  X. 
S.  181 ;  Dundee  Mortg.  Trust  Invest.  Cc.  ▼. 
Charleton,  32   Fed.    102;   BtaU^   Dicbenem 

801  V.  t. 


IMS. 


IfiOHiGAN  C.  R.  Ck>.  y.  P0WEB8. 


8.  Min.  Co.,  Prosecutor,  ▼.  Diokeraon,  25  N. 
J.  L  427 ;  State  ew  reh  Ooff  ▼.  Dodge  Coun- 
ty. 20  Neb.  595,  31  N.  W.  117;  State  ew  rel. 
Uneoln  Land  Co,  v.  Edwards,  26  Neb.  705, 
42  K.  W.  882. 

Indeed,  a  right  of  hearing  before  the 
proper  body  seems  necessary  concerning  any 
tet  whose  effect  is  to  take  property. 

Al^cander  ▼.  Gordon,  41  G.  C.  A.  228,  101 
F€d.  91 ;  Re  Rosser,  41  C.  C.  A.  497,  101 
Fed.  562 ;  Lamb  v.  Powder  River  Live  Stock 
Co.  67  L.ILA.  558,  65  0.  a  A.  570,  132  Fed. 
434. 

The  courts  have  recognized:  1.  That  per- 
sons tre  within  the  equal  protection  of  the 
Iftws  as  to  taxation. 

2.  That  while  the  legislature,  in  imposing 
tues,  may  exercise  a  wide  discretion,  in 
nbjecting  property  to  different  forms  and 
aiDOimts  of  taxation,  that  discretion  must 
Rst  upon  a  reasonable  basis^  and  the  dis- 
criminations made  by  the  legislature  in 
Uxition  of  different  sorts  of  property  must 
not  be  arbitrary,  in  the  sense  of  resting  upon 
10  fact  that  affords  a  just  ground  for  such 
«mrae. 

3.  That  no  more  in  taxation  than  in  other 
iclds  of  legislation  are  any  persons  to  be 
deprived  of  those  things  that  are  more 
fondamental  in  our  government,  and  are 
alwajs  essential  to  any  real  protection  of 
the  gOTemment's  subjects,  such  as  the  de- 
osion  of  legislative  questions  by  a  popular 
tnd  representative  legislature;  the  right  of 
appeal  to  the  courts  on  questions  of  judicial 
eharacter;  opportunity  for  hearing  before 
either  the  legislature  or  the  court  that 
(determines  the  subject's  rights;  and  the 
ivoidance,  in  all  fundamental  ways,  of  such 
things  as,  in  Justice  Bradley's  words,  "are 
of  an  unusual  character,  unknown  to  the 
praeticc  of  our  governments." 

Tick  Wo  v.  Hopkins,  118  U.  S.  356,  369, 
30  L.  ed.  220,  226,  6  Sup.  Ct.  Rep.  1064 ; 
Barhier  v.  Connolly,  113  U.  S.  27,  31,  32,  28 
L.  ed.  923-925,  5  Sup.  Ct.  Rep.  357 ;  San 
Mateo  County  v.  Southern  P.  R,  Co.  7  Sawy. 
517,  13  Fed.  145;  Railroad  Tax  Cases,  8 
8ivy.  238,  13  Fed.  722. 

It  will  not  do  for  a  tax  law  directly  and 
Boessarily  to  tend  to  inequality, — ^at  least 
of  a  kind  that  is  unmistakably  imreason- 
•hie  and  unjust. 

Coti'xng  v.  Kansas  City  Stock  Yards  Co. 
iCotting  V.  Godard)  183  U.  S.  79,  110,  46 
L.  ed.  92,  109,  22  Sup.  Ct.  Rep.  30 ;  Magoun 
▼.  Illinois  Trust  dc  Sav.  Bank,  170  U.  S. 
2S3,  301,  42  L.  ed.  1937,  1045,  18  Sup.  Ct. 
B«p.  594;  Santa  Clara  County  v.  Southern 
P.  R.  Co.  9  Sawy.  165,  18  Fed.  385;  Rail- 
^^  Tax  Cases,  supra. 

Classification  means  only  the  division  of 
Ppr<on«  or.  properties  into  different  classes  | 
<*  some  basis  or  principle  that,  from  its 
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own  nature  and  from  the  nature  of  the  per* 
sons  or  properties  classified,  affords  a 
reasonable  and  just  ground  for  the  different 
treatment  of  the  different  dassea 

Qulf,  0.  d  8.  F.  R.  Co.  V.  Ellis,  165  U. 
S.  150,  155,  41  L.  ed.  666,  668,  17  Sup.  Ct. 
Rep.  255;  Stratton  CUUmants  v.  Morris 
Claimants  {Dibrell  v.  Lanier)  89  Tenn.  497, 
12  L.R.A.  70,  15  S.  W.  87;  South  d  North 
Ala.  R.  Co.  V.  Morris,  65  Ala.  193;  State  v. 
Loomis,  115  Mo.  307,  21  L.R.A.  789,  22  S. 
W.  350;  Wilder  v.  Chicago  d  W.  M.  R.  Co. 
70  Mich.  382,  38  N.  W.  289;  Lafferiy  ▼. 
Chicago  d  W.  M.  R.  Co.  71  Mich.  35,  38 
N.  W.  660;  Park  v.  Detroit  Free  Press  Co, 
72  Mich.  560,  1  L.R.A.  599,  16  Am.  St.  Rep. 
544,  40  N.  W.  731 ;  Grand  Rapids  Chair  Co. 
V.  Runnels,  77  Mich.  104,  43  N.  W.  1006; 
San  Antonio  d  A.  P.  R.  Co.  v.  Wilson,  4 
Tex.  App.  dv.  Cas.  (Willson)  (  323,  19 
S.  W.  910;  Milieu  ▼.  People,  117  HI.  294, 
57  Am.  Rep.  869,  7  N.  E.  631;  Frorer  v. 
PeopU,  141  111.  171,  16  L.R.A.  492.  31  N. 
E.  395;  Eden  v.  People,  161  HI.  296,  32 
L.R.A.  659,  52  Am.  St.  Rep.  365,  43  N.  E. 
1108;  Janesville  v.  Carpenter,  77  Wis.  288, 
8  L.R.A.  808,  20  Am.  St.  Rep.  123,  46  N. 
W.  128;  State  v.  GoodwiU,  83  W.  Va.  179, 
6  L.R.A.  621,  25  Am.  St.  Rep.  863,  10  S. 
E.  285;  State  v.  Fire  Creek  Coal  d  Coke 
Co.  33  W.  Va.  188,  6  L.R.A.  359,  25  Am.  St. 
Rep.  891,  10  S.  E.  288;  Pearson  v.  Portland, 
69  Me.  278,  31  Am.  Rep.  276;  State  ▼. 
Haun,  61  Kan.  146,  47  L.R.A.  369,  69  Pac. 
340;  Durkee  v.  Janesville,  28  Wis.  464,  9 
Am.  Rep.  500. 

The  equality  of  all  before  the  law,  which 
the  14th  Amendment  requires^  is  inherent  in 
a  republican  form  of  government. 

United  States  v.  Cruikshank,  92  U.  S. 
542,  554,  23  L.  ed.  588,  592. 

The  Federal  courts  are  not  bound,  in  con- 
sidering questions  under  the  14th  Amend- 
ment, to  accept  the  view  of  the  nature  or 
effect  of  a  state  statute  which  may  have 
been  taken  by  the  state  courts. 

Tick  Wo  V.  Hopkins,  118  U.  S.  356,  366, 
30  L.  ed.  220,  225,  6  Sup.  Ct.  Rep.  1064; 
Atchison,  T.  d  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  100,  43  L.  ed.  909,  911,  19  Sup. 
Ct.  Rep.  609. 

The  "equal  protection  of  the  laws"  has  a 
wider  scope  than  "due  process  of  law." 

Santa  Clara  County  v.  Southern  P.  R.  Co, 
supra. 

Can  property  of  the  same  kind,  used  in 
the  same  kind  of  business,  be  taxed  in  dif- 
ferent ways  and  at  different  rates,  according 
to  the  single  fact  whether  it  is  owned  by  a 
corporation  or  by  natural  persons  (either 
individually  or  in  partnership  or  in  joint 
stock  associations )  f 

San  Mateo  County  v.  Southern  P.  R,  Co,, 
Railroad  Tax  Cases,  and  Santa  Clara  Coun- 
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ty  V.  South furn  P.  R,  Co.  supra;  Cotting  v. 
Kansas  City  Stock  Yards  Co.  (Cotting  v. 
Oodard)  183  U.  S.  79,  46  L.  ed.  92,  22  Sup. 
Ct.  Rep.  30;  Vanzant  v.  Waddel,  2  Yerg. 
260;  Gulf,  C.  d  8.  F.  R.  Co.  v.  ElliSy  165 
U.  S.  150,  155,  165,  166,  41  L.  ed.  666,  668, 
671,  672,  17  Sup.  Ct.  Rep.  255;  Atchison, 
T.  d  8.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96, 
104,  105,  43  L.  ed.  909,  912,  913,  19  Sup. 
Ct.  Rep.  609;  Blake  ▼.  McClung,  172  U. 
S.  239,  43  L.  ed.  432,  19  Sup.  Ct.  Rep.  165; 
Strauder  v.  West  Virginia,  100  U.  S.  303, 
309,  25  L.  ed.  664,  666;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  368,  30  L.  ed.  220,  225, 
6  Sup.  Ct.  Rep.  1064;  Dohhins  v.  Los 
Angeles,  195  U.  S.  223,  49  L.  ed.  169,  25 
Sup.  Ct.  Rep.  18;  Judson,  Taxn.  §  455; 
'Northern  P.  R.  Co.  v.  Walker,  47  Fed.  681 ; 
Guthrie,  14th  Amendment,  pp.  120,  122. 

Mr.  Beiiton  Hanehett  also  argued  the 
cause,  and,  with  Messrs.  0.  E.  Butterfield, 
A.  0.  Angell,  Henry  Russell,  Ashley  Pond, 
and  Lloyd  Bowers,  filed  a  brief  for  appel- 
lant: 

The  provision  for  the  equal  protection  of 
the  laws  is  to  be  liberally  construed  to 
carry  out  its  purposes. 

Strauder  v.  West  Virginia,  100  U.  S.  303, 
307,  25  L.  ed.  664,  665;  Boyd  v.  United 
States,  116  U.  S.  616,  635,  29  L.  ed.  746, 
752,  6  Sup.  Ct.  Rep.  524;  Gulf  0.  d  S.  F. 
R.  Co.  V.  Ellis,  165  U.  S.  150,  153,  154,  41 
L.  ed.  666,  667,  17  Sup.  Ct.  Rep.  255. 

The  inquiry  is  not  limited  to  the  oper- 
ation of  a  single,  law.  The  question  is 
whether,  under  the  different  and  several 
laws  of  the  state,  a  protection  of  rights  is 
afforded  to  a  part  of  the  persons  within  the 
state  which  is  denied  to  others. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Connolly 
T.  Union  Sewer  Pipe  Co.  184  U.  S.  540,  659, 
46  L.  ed.  679,  689,  22  Sup.  Ct.  Rep.  431. 

Wherever  provisions  are  made  by  the  laws 
of  the  state  which  give  protection  to  one 
class  of  persons  against  the  deprivation  of 
life,  liberty,  or  property,  and  those  pro- 
visions are  withheld  from  other  persons 
who,  in  like  conditions  and  for  the  same 
r«a?ona.  nre  in  need  of  like  protection,  there 
is  class  legislation  which  contravenes  the 
equal  protection  of  the  laws. 

Barbier  v.  Connolly,  113  U.  S.  27,  31,  28 
L.  ed.  923,  924,  5  Sup.  Ct.  Rep.  357 ;  Hayes 
Y.  MissouHi  120  U.  S.  68,  71,  30  L.  ed.  578, 
580,  7  Sup.  Ct.  Rep.  860;  Connolly  v.  Union 
Sexcer  Pipe  Co.  184  U.  S.  540,  558-560,  46 
L.  ed.  679,  689,  690,  22  Sup.  Ct.  Rep.  431. 

Inequalities  in  burdens  of  taxation  im- 
posed upon  persons  who  are  in  like  con- 
ditions, and  which  inequalities  arise  from 
different  provisions  of  the  law  itself,  and 
can  be  foreseen  and  proTided  against,  consti- 
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tute   discrimination   which   is   a   douAl  of 
equal  protection. 

Railroad  Taw  Cases,  8  Sawy.  238,  13  Fed. 
722;  Santa  Clara  County  v.  Southern  P.  R. 
Co,  9  Sawy.  166,  18  Fed.  385,  118  U.  S.  3U, 
3«6,  30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132; 
Charlotte,  C.  d  A.  R.  Co.  v.  Oibbes.  142 
U.  S.  386,  391,  35  L.  ed.  1051,  1053,  12  Supt 
Ct.  Rep.  255 ;  Kentucky  Railroad  Tax  Ca»€*, 
116  U.  S.  321,  337,  29  L.  ed.  414,  419.  6 
Sup.  Ct.  Rep..  57;  Steams  v.  Minnesota, 
179  U.  S.  223,  262,  45  L.  ed.  162,  181.  21 
Sup.  Ct.  Rep.  73;  Travellers^  Ins.  Co.  ▼. 
Connecticut,  185  U.  S.  364,  366,  46  L.  ed. 
949,  950,  22  Sup.  Ct.  Rep.  673;  BelVs  O^p 
R.  Co.  V.  Pennsylvania,  134  U.  S.  232.  237. 
33  L.  ed.  892,  896,  10  Sup.  Ct  Rep.  533; 
Delaware,  L.  d  W.  R.  Co.  v.  Pennsvlramia^ 
198  U.  S.  341,  49  L.  ed.  1077,  25  Sup.  Ct. 
Rep.  669;  Louisville  d  J.  Ferry  Co.  t.  jr«i- 
tucky,  188  U.  S.  386,  398,  47  L.  ed.  513,  519, 
23  Sup.  Ct.  Rep.  463;  Gulf,  C.  d  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  154,  41  L.  ed. 
666,  667,  17  Sup.  Ct.  Rep.  255;  ConnoUp 
V.  Union  Sewer  Pipe  Co.  184  U.  S.  540,  558, 
563,  46  L.  ed.  679,  689,  691,  22  Sup.  Ct. 
Rep.  431;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  {Cotting  v.  Godard)  183  U-  a 
79,  110,  46  L.  ed.  92,  109,  22  Sup.  Ct.  Rqk. 
30. 

If  the  probable  effect  of  the  provisioBs  of 
the  statutes  of  the  state  is  to  produce  the 
discrimination  against  persons  whi^  the 
equal  protection  of  the  Constitution  forhids, 
taxation  by  which  such  discrimination  is 
made  is  unlawful. 

San  Francisco  Nat.  Bank  v.  Dodge,  197 
U.  S.  70,  78,  49  L.  ed.  669,  673,  25  Sup.  Ct 
Rep.  384;  Davenport  Nat.  Bank  r.  Bcmri 
of  Equalization,  123  U.  S.  83,  88,  31  L.  ei. 
94,  97,  8  Sup.  Ct.  R^p.  73;  New  York  ▼. 
Weaver,  100  U.  8.  639,  644,  25  L.  ed.  70ft, 
706;  Pelton  t.  Commercial  Nat.  Bank,  101 
U.  S.  143,  146,  146,  26  L.  ed.  901.  002;  Cum 
mings  v.  Merchants*  Nat.  Bank,  101  U.  S. 
163,  167,  26  L.  ed.  003,  904;  HUU  t.  X*. 
tional  Albany  EacK  Bank,  105  U.  S.  310. 
26  L.  ed.  1062. 

Under  the  14th  Amendment  the  method 
for  the  assessment  and  collection  of  taxes 
provided  by  the  state  shall  not  be  inoonsbt^ 
ent  with  natural  justice. 

Turpin  v.  Lemon,  187  U.  8.  51,  60.  47  U 
ed.  70,  74,  23  Sup.  Ct.  Rep.  20. 

Other  taxpayers  of  the  state  not  subjected 
to  taxation  under  said  act  No.  173  are  pre^ 
tected  by  the  principle  everywhere  refO|r 
nized  as  fundamental,  rir.,  the  prindplt 
of  self-taxation  by  the  legislative  actioa  of 
representatives  who  are  directly  rsspos- 
sible  to  the  taxpayers  of  the  district  la 
which  the  taxes  are  leried.  This  is  e*^ 
pecially  the  fundamental  principle  of  tax- 
ation in  the  state  of  Michigan. 
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Oooley,  Taxn.  2d  ed.  61-63,  141,  142,  241, 
242;  People  ex  rel.  Park  Comrs.  v.  Detroit, 
28  Mich.  228,  16  Am.  Rep.  202;  Metropoli- 
leu  Police  y.  Board  of  Auditors,  68  Mich. 
676,  36  N.  W.  743;  Blades  v.  Water  Comrs. 
122  Mich.  366,  81  N.  W.  271;  Wilcoof  v. 
Pnddock,  65  Mich.  23,  31  N.  W.  609;  People 
m  rel  Le  Roy  v.  Hurlbut,  24  Mich.  44,  0 
AnL  Rep.  103;  Cook  Farm  Co.  v.  Detroit, 
124  Mich.  426,  83  N.  W.  130;  Atty.  Gen,  v. 
Detroit,  58  Mich.  213,  55.  Am.  Rep.  675,  24 
N.  W.  887;  United  States  v.  New  Orleans, 
98  U.  S.  381,  392,  25  L.  ed.  225;  State  Rail- 
road Tax  Cases,  92  U.  8.  575,  615,  23  L.  ed. 
W3,  674;  Heine  v.  Levee  Comrs.  19  Wall. 
655,  22  L.  ed.  223;  Meriwether  v.  Garrett, 
102  U.  S.  472,  501,  515,  26  L.  ed.  197,  200, 
205;  Thompson  v.  Allen  County,  115  U.  S. 
650,  555,  29  L.  ed.  472,  474,'  6  Sup.  Ct.  Rep. 
140;  Earvcard  ▼.  St.  Clair  &  3f»  Levee  & 
Drainage  Co.  51  lU.  130;  Parks  v.  Wyan- 
dotte County,  61  Fed.  436. 

The  principles  of  dae  process  of  law  as  de- 
fined by  this  court  in  respect  to  taxation 
require  that  the  process  shall  be  pursued 
in  the  ordinary-  mode  prescribed  by  law,  be 
just  to  the  parties  affected,  be  adapted  to 
the  end  to  be  attained,  and,  when  necessary 
to  the  protection  of  the  parties,  it  must 
gire.  them  an  opportunity  to  be  heard  re- 
specting the  justice  of  the  judgment  sought, 
tnd  there  must  be  the  observance  of  those 
genera]  rules  established  in  our  system  of 
jurisprudence  for  the  security  of  private 
rights. 

Hagar  v.  Reclamation  Dist.  No.  f08,  111 
U.  S.  701,  708,  28  L.  ed.  569,  572,  4  Sup. 
Ct.  Rep.  663;  Davidson  v.  New  Orlearis,  96 
U.  S.  97,  107,  24  L.  ed.  616,  620;  BelVs  Gap 
R.  Co.  V.  Pennsylvania,  134  U.  S.  232,  237, 
33  L.  ed.  892,  895,  10  Sup.  Ct.  Rep.  533; 
Lem  Y,  Tillson,  140  U.  S.  316,  327,  35  L. 
ed.  419,  425,  11  Sup.  C?t.  Rep.  825;  Ken- 
fftcky  Railroad  Tax  Cases,  115  U.  S.  321, 
331,  29  L.  ed.  414,  416,  6  Sup.  Ct.  Rep.  57; 
Hmccod  V.  Baker,  172  U.  S.  269,  277,  278, 

43  L.  ed.  443,  446,  447,  19  Sup.  Ct.  Rep. 
187;  Roller  v.  Holly,  176  U.  S.  398,  409, 

44  L.  ed.  520,  524,  20  Sup.  Ct.  Rep.  410; 
Weiner  v.  Bur^bury,  30  Mich.  201 ;  French 
▼.  Barber  Asphalt  Paving  Co.  181  U.  S. 
824,  356,  45  L.  ed.  879,  894,  21  Sup.  Ct.  Rep. 
•25;  Miller,  Const.,  p.  666;  Cooley,  Taxn. 
2d  ed.  p.  51 ;  Getting  v.  Kansas  City  Stock 
Yards  Co.  {Getting  ▼.  Godard)  supra; 
Banta  Clara  County  v.  Southern  P.  R.  Co. 
•  Sawy.  165,  18  Fed.  385. 

To  determine  the  tax,  when  it  is  an  ad 
▼tlorem  tax,  requires  that  the  legislature 
■tate  the  amoimt  to  be  raised  or  the  rate  of 
the  tax  upon  the  dollar  of  the  valuation. 
^  determination  of  the  amount  to  be 
lised,  or  the  rate  of  taxation  on  the  valua- 
tion,  is  the  essential,  the  chief  and  necee- 
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sary  act  in  taxation.  In  the  nature  of  the 
case,  the  determination  of  the  amount,  or 
the  rate,  is  a  legislative  act.  Being  a  neces- 
sary act  of  the  legislature,  it  is  not  in  the 
power  of  the  state,  in  the  preservation  of 
the  established  principles  of  American  law, 
which  constitute  the  law  of  the  land,  to  dele- 
gate or  refer  such  determination  to  the  ac- 
tion of  any  other  body  of  officials.  It  can- 
not be  referred  to  and  made  to  depend  upon 
the  legislative  or  discretionary  action  of  the 
municipalities. 

Cooley,  Taxn.  2d  ed.  pp.  61-«3,  141,  142, 
241,  242;  People  ex  rel.  Park  Comrs.  ▼. 
Detroit,  Metropolitan  Police  v.  Board  of  Au- 
ditors, Blades  v.  Water  Comrs.,  Wilcox  v. 
Paddock,  People  ex  rel.  Le  Roy  v.  Hurlbut, 
Cook  Farm  Co.  v.  Detroit,  Atty.  Gen.  v.  De- 
troit, United  States  v.  New  Orleans,  State 
Railroad  Tax  Cases,  Heine  v.  Levee  Comrs., 
Meriwether  v.  Garrett,  Thompson  v.  Allen 
County,  Harward  v.  St.  Clair  d  M.  Levee 
d  Drainage  Co.  and  Parks  v.  Wyandotte 
County,  supra,  Citizens*  Sav.  d  L.  Asso.  v. 
Topekn,  20  Wall.  655,  664,  22  L.  ed.  455, 
461. 

In  the  determination  of  a  tax  by  the  legis- 
lature it  is  an  essential  of  just  legislation 
that  the  legislature  act  in  view  of,  and  de- 
termine the  needs  of  the  public  in  respect  to, 
the  objects  for  which  moneys  are  to  be 
raised  by  taxation,  and  of  the  amount  neces- 
sary to  provide  for  those  needs,  and  also  the 
extent  to  which  it  is  just  to  burden  the  tax- 
payers against  whom  the  taxes  are  to  be 
charged.  These  are  principles  which  are 
fundamental  in  taxation. 

Midland  Twp.  ▼.  Roscommon  Twp.  39 
Mich.  424;  Michigan  Land  d  Iron  Co.  v. 
VAnse  Twp.  63  Mich.  700,  30  N.  W.  331. 

Where  the  amount  of  the  tax  to  be  raised, 
or  the  rate  of  taxation,  is  determined  by 
the  legislature  itself,  the  taxpayers  who 
are  to  be  charged  with  the  tajces  have  a 
right  to  and  an  opportunity  to  be  heard  by 
the  legislature  upon  the  whole  subject  of  the 
taxation,  including  the  purpose  of  the  tax, 
the  needs  of  the  public  for  the  promotion 
of  the  object  for  which  the  taxes  are  to  be 
imposed,  the  amount  of  taxation  required 
for  those  needs,  and  the  amount  which  can 
be  properly  and  justly  charged  against  the 
taxpayers. 

Cooley,  Const.  Lim.  7th  ed.  pp.  497,  498; 
2  Story,  Const.  §  1894;  United  States  v. 
Cruikshank,  92  U.  S.  542,  552,  23  L.  ed. 
588,  591;  Citizens'  Bank  ▼.  Board  of  As- 
sessors, 54  Fed.  73. 

The  Constitution  of  Michigan  grants  to 
the  taxpayers  the  absolute  right  to  a  hear- 
ing before  the  legislature  upon  the  measures 
to  be  adopted  for  their  taxation. 

State  Tax-Law  Cases,  54  Mich.  350,  20 
N.  W.  493. 
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The  determination  of  a  district  for  taxa- 
tion— that  is,  what  property  shall  be  sub- 
ject to  taxation— for  local  purposes,  Is  1^ 
islative  action;  and  when,  instead  of  the 
legislature  making  that  determination,  it 
delegrtes  to  a  board  of  commissioners  the 
power  M  determine  the  taxing  district,  the 
taxpayers  have  a  right  to  a  hearing  upon 
that  subject  before  such  board.  The  depri- 
vation of  the  right  to  such  hearing  would 
be  taking  property  by  taxation  without  due 
process  of  law. 

Paulsen  v.  Portland,  149  U.  S.  30,  40,  37 
L.  ed.  637,  641,  13  SUp.  Ct.  Rep.  760;  Fall- 
hrook  Irrig.  District  v.  Bradley,  164  U.  S. 
112,  170,  176,  41  L.  ed.  369>  392,  17  Sup. 
Ct.  Rep.  56;  Spencer  v.  Merchant,  125  U. 
S.  345,  356,  31  L.  ed.  763,  767,  8  Sup.  Ct. 
Rep.  9:ii ;  French  v.  Barper  Asphalt  Paving 
Co.  181  U.  S.  324,  339-341,  45  L.  ed.  879, 
887,  888,  21  Sup.  Ct.  Rep.  625. 

The  determination  of  the  rate  of  taxa- 
tion in  the  manner  provided  by  the  act,  and 
the  deprivation  of  these  taxpayers  of  the 
right  of  hearing,  by  the  operation  of  said 
act,  violates  due  process  of  law. 

Catting  v.  Kansas  City  Stock  Yards  Co, 
{Cotting  v.  Oodard)  183  U.  S.  79,  110,  46 
L.  ed.  92,  109,  22  Sup.  Ct.  Rep.  30;  Santa 
Clara  County  v.  Southern  P,  R.  Co.  9  Sawy. 
166,  18  Fed.  385;  Connolly  v.  Union  Seu)er 
Pipe  Co,  184  U.  S.  558,  46  L.  ed.  689,  22 
Sup.  Ct.  Rep.  431. 

The  14th  Amendment  to  the  Constitution 
of  the  United  States,  which  forbids  the 
state  to  deprive  any  person  of  property  with- 
out due  process  of  law,  or  to  deny  to  any 
person  within  the  jurisdiction  of  the  state 
the  equal  protection  of  the  laws,  applies 
to  all  the  means  by  which  such  a  denial  can 
be  made. 

Chicago,  B,  d  Q.  B.  Co,  ▼.  Chicago,,  166 
U.  S.  226,  233,  41  L.  ed.  979,  983,  17  Sup. 
Ct.  Rop.  581 ;  New  Orleans  Oaslight  Co,  v. 
Louisiana  Light  d  H,  P,  d  Mfg,  Co,  116  U. 
S.  650,  672,  29  L.  ed.  616,  524,  6  Sup.  Ct. 
Rep.  252;  Ounn  ▼.  Barry,  16  Wall.  610, 
623,  21  L.  ed.  212,  215;  Railroad  Taw  Cases, 
8  Sawy.  238,  13  Fed.  722;  Santa  Clara 
County  V.  Southern  P,  B.  Co,  supra. 

Taxation  imposed  for  a  purpose  which  is 
not  a  public  purpose  is  the  taking  of  prop- 
erty without  due  process  of  law,  and  the 
courts  may  determine  whether  the  purpose 
of  the  taxation  is  a  public  purpose. 

Citizens*  Sav.  d  L.  Asso,  v.  Topeka,  20 
Wall.  655,  663,  22  L.  ed.  455,  461 ;  MissouH 
P.  R.  Co.  V.  Nebraska,  164  U.  S.  403,  417, 
41  L.  ed.  489,  495,  17  Sup.  Ct.  Rep.  130; 
Dodge  v.  Mission  Twp.  54  L.R.A.  242,  46 
C.  C.  A.  661,  107  Fed.  827;  People  em  rel. 
Detroit  d  H.  R,  Co,  v.  Salem,  20  Mich. 
452,  4  Am.  Rep.  400;  People  ew  rel.  Bay 
City  V.  State  Treasurer,  23  Mich.  4<)9;  An- 
derson V.  Bill,  54  Mich.  477,  20  >.  W.  649. 
754 


The  state  doee  not  act  on  the  legal  pf- 
sumption  that  assessments  made  by  the 
local  assessors  are  made  in  faei  at  cmsA 
value  of  the  property  as  between  the  tax- 
payers, in  respect  to  both  natural  peraone 
and  corporations,  not  taxed  under  this  act. 

Telverton  ▼.  Steele,  36  Mich.  02;  ApUm 
V.  Roberts,  83  Mich.  471,  47  N.  W.  442; 
Auditor  General  ▼.  HiU,  97  Mich.  60,  56 
N.  W.  219;  MamoeU  v.  Ppime,  63  Midi.  30 
18  N.  W.  646. 

For  inequality  in  the  assessments,  arising 
from  any  cause  whatever,  equalization  is 
the  remedy  provided  by  statute,  and  affords 
protection  as  complete  as  it  is  practlemble 
for  the  law  to  provide. 

Cooley,  Taxn.  2d  ed.  pp.  748,  740;  Jodeoo. 
Taxn.  S  i  464,  466 ;  Hazzard  v.  O'Bammou^ 
36  Fed.  864;  State  Railroad  Tarn  Com*,  tt 
U.  S.  676,  615,  616,  23  L.  ed.  663,  674; 
Pelton  V.  Commercial  Nat.  Bank,  101  U. 
S.  143,  25  L.  ed.  901;  German  Nat.  Bmmk 
V.  Kimball,  103  U.  S.  732,  734,  26  L.  ed. 
469;  Hagar  v.  Redamation  Diti,  No.  lOS, 
111  U.  S.  701,  710,  711,  28  L.  ed.  569,  572, 
673,  4  Sup.  Ct.  Rep.  663;  Pioneer  Iron  Co, 
V.  Negaunee,  116  Mich.  430,  74  N.  W.  700; 
Walsh  V.  King,  74  Mich.  360,  41  N.  W. 
1080;  Merrill  v.  Humphrey,  24  Mich.  170; 
Porter  v.  Rockford,  R,  L  d  St.  L.  B.  Co. 
76  HI.  661;  Chicago,  B.  d  Q.  B.  Co.  ▼. 
Cole,  76  ni.  691. 

The  state  denies  to  the  companies  taxed 
under  act  No.  173  the  equal  proteetioo  at 
the  laws,  by  denying  to  them  the  protection 
of  equalization  of  the  assessment  of  their 
own  property  and  the  property  of  others  by 
which  the  rate  and  amount  of  their  taxs* 
tion  are  determined,  while  it  affords  to  all 
other  taxpayers  of  the  state  (eorporatioai 
and  all  persons  against  whom  ad  valorvn 
taxes  are  assessed)  the  protection  of  ths 
equalization  of  the  assessment  of  their  owi 
property  and  the  property  of  others,  bj 
which  the  rate  and  amount  of  their  taz»> 
tion  are  determined. 

Railroad  d  Teleph.  Cos.  v.  Boord  •' 
Equalizers,  86  Fed.  302;  NashvilU,  C.  4 
St.  L.  R.  Co.  V.  Taylor,  86  Fed.  168;  Osf 
ting  V.  Kansas  City  Sto.  :  Yards  Co.  (Col* 
ting  T.  Godard)  183  U.  8.  70,  46  L.  ai 
92,  22  Sup.  Ct  Rep.  30;  ConnoUy  r.  Vmcm 
Sewer  Pipe  Co.  184  U.  S.  540,  668,  46  L 
ed.  679,  689,  22  Sup.  Ct.  Rep.  431;  ReU- 
road  Taw  Cases  and  Santa  Clarm  Cow^y  ▼. 
Southern  P,  R.  Co,  supra;  Lake  Shore  4  M, 
8.  R,  Co.  V.  Smith,  173  U.  &  684,  691,  698, 
699,  43  L.  ed.  858,  862,  864,  10  Sup.  CL 
Rep.  565;  State  ew  rel.  Poe  ▼.  Jones,  H 
Ohio  St.  492,  37  N.  B.  946;  Burrows  ?. 
Brooks,  113  Mich.  307,  71  N.  W.  460;  «H» 
son  V.  Muskegon  Booming  Co.  100  Ukk. 
347,  60  N.  W.  142;   Park  ▼.  Detroit  Fm 
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Prms  Co.  72  Mkh.  660,  1  L.R.A.  599,  16  Am. 
St  Rep.  544,  40  N.  W.  731 ;  Kuhn  v.  De- 
troit, 70  Mich.  634,  38  N.  W.  470;  Broum 
T.  AUtbama  0.  8.  R.  Co.  87  Ala.  370,  6  So. 
M5;  Pearson  ▼.  Portland,  69  Me.  278,  31 
Am.  Dec  276;  Tick  Wo  v.  Hopkins,  118 
U.  S;  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064 ;  Re  Tot  Sang,  75  Fed.  983 ;  Louisville 
fmst  Co.  T.  Stone,  46  C.  C.  A.  299,  107 
Fed.  305. 

The  granting  to  natural  persons,  under 
the  genera]  statute,  the  right  to  have  the 
esah  Talne  of  their  personal  property  which 
consists  of  credits  determined  hy  deducting 
from  the  amounts  of  the  credits  the  amount 
of  their  indebtedness,  and  withholding  that 
right  from  the  companies,  tinder  said  act 
No.  173,  is  a  denial  of  the  equal  protection 
of  the  laws. 

Santa  Clara  County  ▼.  Southern  P,  R.  Co, 
and  Rttilrcxid  Taw  Cases,  supra;  RuLssell  v. 
Croy,  164  Mo.  69,  63  S.  W.  853;  Detroit 
Ciliwns'  Street  R.  Co.  v.  Detroit,  125  Mich. 
673,  84  Am.  St.  Rep.  689,  86  N.  W.  96,  86 
N.  W.  809. 

Mr.  O.  E.  Bntterfield  also  argaed  the 
cittse,  and,  with  Messrs.  Henry  Russell, 
AMey  Pond,  Lloyd  W.  Bowers,  and  Benton 
Bsmehett,  filed  a  brief  for  appellant  on  the 
question  of  undervaluation. 

Messrs.  Charles  A.  Blair,  Loyal  E. 
Xaappem,  and  Roger  Irrinc'  Wjkes  ar- 
gued the  cause,  and,  with  Messrs.  John  E. 
Bird  and  Charles  E.  Townsend,  filed  a  brief 
lor  appellee: 

llie  taxing  power  of  the  state  is  one  of  its 
highest  attributes  of  sovereignty,  and  essen- 
tial to  its  continued  existence. 

Union  P.  R.  Co.  v.  Peniston,  18  Wall.  6, 
29,  30,  21  L.  ed.  787,  791;  M'Culloch  y. 
Maryland,  4  Wheat.  316,  4  L.  ed.  679;  Pio- 
ard  V.  East  Tennessee,  V.  d  0.  R.  Co.  130 
U.  S.  641,  32  L.  ed.  1062,  9  Sup.  Ct.  Rep. 
WO;  Weston  v.  Charleston,  2  Pet.  466,  7  L. 
ed.  487 ;  Providence  Bank  v.  Billings,  4  Pet. 
516,  7  L.  ed.  940. 

The  14th  Amendment  was  not  designed  or 
intended  to  limit  the  taxing  power  of  the 
itites. 

Slaughter-House  Cases,  16  Wall.  36,  81, 
21  L.  ed.  394,  410;  Delaware  Railroad  Tax, 
18  Wall.  206,  21  L.  ed.  888. 

The  presumption  of  constitutionality  fol- 
lowing taxing  statutes  is  stronger  than  ap- 
plies to  laws  generally,  and  only  where  a 
taxing  system  clearly  and  palpably  violates 
the  fundamental  law  will  it  be  held  invalid. 
Henderson  Bridge  Co.  v.  Henderson,  173 
U.  8.  592,  614,  616,  43  L.  ed.  823,  831,  19 
8np.  Ct.  Rep.  653;  King  v.  Mullins,  171  U. 
8.  404,  435,  436,  43  L.  ed.  214,  226,  18  Sup. 
Ct  Rep.  925;  Connolly  v.  Union  Sewer 
«pe  Co.  184  U.  S.  540,  662,  563,  46  L.  ed. 
^^%  690,  691,  22  Sup.  Ct.  Rep.  431;  San 
201  U.  8. 


Diego  Land  d  Town  Co.  v.  VationaX  City, 
174  U.  S.  754,  43  L.  ed.  1160,  19  Sup.  Ct. 
Rep.  804;  Florida  C.  d  P.  R.  Co.  v.  Reyn- 
olds, 183  U.  S.  479,  46  L.  ed.  287,  22  Sup. 
Ct.  Rep.  176;  Central  P.  R.  Co.  v.  Evat^, 
111  Fed.  76. 

The  14th  Amendment  to  the  Federal  Con- 
stitution was  not  designed  or  intended  to 
prevent  the  state  from  adjusting  its  system 
of  taxation  in  all  proper  and  reasonable 
ways,  nor  intended  to  compel  it  to  adopt  an 
iron  rule  of  equality,  to  prevent  the  classi- 
fication of  property  for  purposes  of  taxation 
or  the  imposition  of  different  rates  upon 
different  classes;  but  permits  classification 
for  purposes  of  taxation,  the  application  of 
different  rules  of  assessment,  valuation, 
and  review  to  different  classes,  and  the  im- 
position of  different  rates  thereon;  and  it 
is  sufficient  that  all  persons  within  the  same 
class  are  treated  alike,  and  that  there  is  no 
discrimination  in  favor  of  one  as  against 
another  of  the  same  class. 

BelVs  Cap  R.  Co.  ▼.  Pennsylvania,  134  U. 
S.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533; 
Giogza  T.  Tieman,  148  U.  S.  667,  662,  37 
L.  ed.  599,  601,  13  Sup.  Ct.  Rep.  721; 
Adams  Etop.  Co,  y.  Ohio  State  Auditor,  166 
U.  S.  228,  41  L.  ed.  697,  17  Sup.  Ct.  Rep. 
305 ;  Magoun  v.  Illinois  Trust  d  Sav.  Bank, 
170  U.  S.  283,  293,  42  L.  ed.  1037,  18  Sup. 
Ct.  Rep.  694;  Billings  v.  Illinois,  188  U.  S. 
97,  102,  103,  47  L.  ed.  400,  403,  23  Sup. 
Ct.  Rep.  272. 

The  state  may  distinguish,  select,  and 
classify  objects  of  legislation,  and  necessa- 
rily this  power  must  have  a  wide  range  of 
discretion. 

Merchants*  d  M.  Nat,  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  42  L.  ed.  236,  17 
Sup.  Ct.  Rep.  829;  Kentucky  Railroad  Tarn 
Cases,  115  U.  S.  321,  29  L.  ed.  414,  6  Sup.  Ct. 
Rep.  67 ;  Home  Ins.  Co.  v.  New  York,  134  U. 
S.  594,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  593; 
Oulf,  C.  d  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  R^p.  255; 
Clark  V.  Titusville,  184  U.  S.  329,  46  L.  ed. 
660,  22  Sup.  Ct  Rep.  382 ;  America/n  Sugar 
Re'.  Co.  V.  Louisiana,  179  U.  S.  89,  45  L. 
ed.  102,  21  Sup.  Ct.  Rep.  43 ;  New  York.  ▼. 
Barker,  179  U.  S.  279,  45  L.  ed.  190,  21 
Sup.  Ct.  Rep.  121;  Charlotte,  C.  d  A.  R. 
Co.  V.  Oihhes,  142  U.  S.  386,  35  L.  ed.  1051, 
12  Sup.  Ct.  Rep.  266;  Travelers'  Ins.  Co.  v. 
Connecticut,  185  U.  S.  364,  46  L.  ed.  949, 
22  Sup.  Ct.  Rep.  673;  Kidd  v.  Alabama, 
188  U.  S.  730,  47  L.  ed.  669,  23  Sup.  Ct. 
Rep.  401;  Cook  v.  Marshall  County,  196 
U.  S.  269,  49  L.  ed.  474,  26  Sup.  Ct.  Rep. 
233 ;  Coulter  v.  Louisville  d  N,  R,  Co.  196 
U.  S.  608,  609,  49  L.  ed.  617,  618,  25  Sup. 
Ot.  Rep.  342;  Field  v.  Barber  Asphalt  Pav- 
ing Co,  194  U.  S.  621,  622,  48  L.  ed.  1153, 
24  Sup.  Ct.  Rep.  784. 
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The  limitations  upon  this  power  require 
It  to  rest  upon  some  difference,  bearing  a 
just  and  reasonable  relation  to  the  act  in 
respect  to  which  the  classification  is  pro- 
posed, and  it  is  enough  that  there  is  no  dis- 
crimination in  favor  of  one  as  against  an- 
other of  the  same  class. 

Gulf,  0.  d  S.  F.  R,  Go,  V.  Ellis,  165  U. 
S.  155,  41  L.  ed.  668,  17  Sup.  Ct.  Rep.  255; 
Missouri  v.  Leicis  (Bowman  v.  Letois)  101 
U.  S.  22,  26  L.  ed.  989;  Barhier  v.  Cnnolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357;  Duncan  v.  Missouri,  152  U.  S.  377, 
382,  38  L.  ed.  485,  487,  14  Sup.  Ct.  Rep. 
670 ;  BelVs  Gap  R.  Go.  v.  Pennsylvania  and 
Home  Ins.  Co.  v.  New  York,  supra;  Pacific 
Exp.  Go.  V.  Seihert,  142  U.  S.  339,  35  L. 
ed.  1036,  3  Inters.  Com.  Rep.  810,  12  Sup. 
Ct.  Rep.  250. 

Different  rules  apply  to,  and  fix  and  limit 
the  power  of,  classification  in  cases  of  taxa- 
tion than  in  other  cases. 

Connolly  v.  Canton  Sewer  Pipe  Co.  184 
U.  S.  562,'  563,  46  L.  ed.  690,  691,  22  Sup. 
Ct.  Rep.  431 ;  American  Sugar  Ref.  Co.  v. 
Louisiana  and  Magoun  v.  Illinois  Trust  & 
Sac.  Bank,  supra:  Billings  v.  Illinois,  188 
U.  S.  102,  47  L.  ed.  403,  23  Sup.  Ct.  Rep. 
272;  Cook  v.  Marshall  County,  196  IT.  S. 
274,  49  L.  ed.  476,  25  Sup.  Ct.  Rep.  233. 

The  14th  Amendment,  as  applied  to  rail- 
road and  other  public  service  corporations, 
permits  separate  classification  of  those  cor- 
porations and  their  property,  for  purposes 
of  taxation,  and  the  laws  of  the  several 
states  have  uniformly  provided  separate  and 
distinct  svstems  and  rules  of  taxation  for 
railroad  property,  which  have  been  general- 
ly sustained. 

State  Railroad  Tax  Cases,  92  U.  S.  675,  23 
L.  ed.  663;  Kentucky  Railroad  Taw.  Cases, 
supra;  Cincinnati,  N.  0.  rf  T.  P.  R.  Co.  v. 
Com.  81  Ky.  492;  Columbus  Southern  R. 
Co.  V.  Wright,  151  U.  S.  470,  38  L.  ed. 
238,  14  Sup.  Ct.  Rep.  396,  89  Ga.  674,  16 
S.  E.  293;  Charlotte,  C.  d  A.  R.  Co.  v. 
Oibhes.  142  U.  S.  386,  35  L.  ed.  1051,  12 
Sup.  Ct.  Rep.  256;  Pittsburgh,  C.  O.  d  St. 
L.  R.  Co.  V.  Backus,  164  U.  S.  421,  38  L.  ed. 
1031,  14  Sup.  Ct.  Rep.  1114,  133  Ind.  625, 
33  N.  E.  432;  Northern  P.  R.  Co.  v.  Barnes, 
2  N.  D.  310,  61  N.  W.  386;  McEenry  v. 
Alford,  168  U.  S.  651,  665,  673,  42  L.  ed. 
614,  619,  622,  18  Sup.  Ct.  Rep.  242;  FloHda 
C.  d  P.  R.  Go.  V.  Reynolds,  183  U.  S.  480, 
46  L.  ed.  287,  22  Sup.  Ot.  Rep.  176;  Mis- 
souri River^  Ft.  8.  d  O.  R.  Go.  v.  Morris, 
7  Kan.  210:  State  Assessors  v.  Central  R. 
Go.  48  N.  J.  L.  146,  4  AU.  678;  Central 
Iowa  R.  Co.  y.  Wright '  County,  67  Iowa, 
199,  26  N.  W.  128;  Dubuque  v.  Chicago,  D. 
d  M.  R.  Co.  47  Iowa,  200;  (hoensboro  d  N. 
R.  Go.  V.  Daviess  County,  8  Ky.  L.  Rep. 
773,  3  S.  W.  164;  Ames  ▼.  People,  26  Colo. 
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83,  66  Pac.  656;  Yazoo  d  M.  VaUey  R.  Co. 
V.  Adams,  77  Miss.  764,  25  So.  355;  homU- 
ville  d  N.  R.  Co.  v.  Jjouisville,  16  Ky.    L. 
Rep.  796,  29  S.  W.  865 ;  St.  Louis,  I.  M.  <f 
S.  R.  Co.  V.  Worthen,  52  Ark.  529,  7  LJl-A- 
374,  13  S.  W.  254;  Chamberlain  v.  Wd/f«-, 
60   Fed.    788;    Sawyer   v.    Dooley,  21   Xe-r. 
390,  32  Pac.  437 ;  State  ex  rel.  Kansas  dtp, 
St.  J.  d  C.  B.  R.  Co.  V.  Severance,  55  Mo. 
378;    2    Elliott,   Railroads,   §    740;   Oool^j, 
Taxn.    3d    ed.    72    et    seq.;    Guthrie,    14th 
Amendment,  p.    113. 

The  railway  corporation  is  en^ra^red  in 
rendering  a  public  service  in  which  the 
state  itself  might  engage  and  to  which  ft 
may  attach  such  limitations  as  it  choo«*es. 

dotting  V.  Kansas  City  Stock  Yards  Co. 
{Cotting  v.  Godard)  183  U.  S.  03.  94,  46  L. 
ed.  102,  103,  22  Sup.  Ct.  Rep.  30. 

The  property  of  railroad  corpormtiaos 
exists  as  a  connected  whole  in  a  Htfie  nam- 
ber  of  municipalities,  rendering  it  impossi- 
ble to  reach  its  actual  value  through  assess- 
ment and  taxation  as  other  property  is  as- 
sessed and  taxed. 

Adams  Exp.  Co,  v.  Ohio  State  Auditor, 
166  U.  S.  219,  41  L.  ed.  977,  17  Sup.  Ot, 
Rep.  604;  Rorer,  Railroads,  $  14.  p.  1499: 
Dubuque  v.  Chicago,  D.  d  M,  R.  Co.  47 
Iowa,  202;  State  Assessors  v.  Central  R. 
Go.  48  N.  J..L.  322,  4  Atl.  578;  Califormim 
V.  Central  P.  R.  Co.  127  U.  S.  1,  32  L.  ed. 
150,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct. 
Rep.  1073;  Shenandoah  Valley  R.  Co.  t, 
Clarke  County,  78  Va.  279. 

The  right  to  alter,  amend,  or  repeal  is  re- 
served in  the  charter  under  which  Michigaa 
railroad  corporations  do  business;  this  per- 
mits different  treatment  for  taxation  par- 
poses,  as  long  as  fundamental  rights  tr« 
not  interfered  with. 

St.  Loiiis,  I.  M.  d.  8.  R.  Co.  v.  Paul  ITS 
U.  S.  408,  409,  43  L.  ed.  748,  19  Sup.  Ct 
Rep.  419. 

The  usage  and  practice  in  Michigan  ka* 
always  been  to  tax* railroad  oorporations  \ff 
a  distinct  rule  or  syatem.  Such  require- 
ments as  proceed  within  reasonable  limits 
and  general  usage  are  within  the  discretioB 
of  the  legislature. 

American  Sugar  Ref.  Co.  v,  Lonutana, 
179  U.  S.  94,  45  I^  ed.  104,  21  Sup.  a 
Rep.  43 ;  BelVs  Gap  R.  Co.  v.  Pennsylrcm** 
134  U.  S.  233,  33  L.  ed.  894,  10  Sup.  a 
Rep.  633 ;  Magoun  v.  Illinois  Trust  d  8m. 
Bank,  170  U.  S.  294,  42  L.  ed.  1042,  IS 
Sup.  Ct.  Rep.  694. 

The  same  principles  which  permit  tht 
taxation  of  a  railroad  corporation  by  a  ipe* 
cific  system  allow  its  separate  treatneot 
for  the  purposes  of  an  ad  valorem  system. 
The  specific  tax  has  been  uniformly  vat 
tained. 

Delaware  Railroad  Taw,  18  Wall.  206, 2S1. 
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21  L.  ed.  888,  896;  McHenry  v.  Alford,  168 
C.  S.  651,  42  L.  ed.  614,  18  Sup.  Ct.  Rep. 
242;  Northern  P,  R.  Co,  v.  Barnes,  2  N.  D. 
310,  51  N.  W.  386. 

The  railroad  property  is  made  a  sepa- 
rate class  for  the  purpose  of  the  imposi- 
tion of  a  separate  and  distinct  tax.  This 
warrants  its  being  made  the  subject  of  a 
separate  system  of  taxation. 

Tmvelkra*  Ins,  Co.  v.  Connecticut,  185 
r.  S.  364,  46  L.  ed.  949,  22  Sup.  Ct.  Rep. 
«"3. 

Nnmerons  statutes,  limited  in  operation 
to  railroad  corporations,  have  been  sus- 
ttined. 

MifmeapoUs  d  8t.  L.  B,  Co,  v.  Herrick, 
127  U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct. 
Rep.  1176;  Tullis  v.  Lake  Erie  d  W,  B,  Co. 
175  U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct. 
Rep.  136;  Missouri  P.  R,  Co,  v.  Humes,  115 
U.  S.  512,  29  L.  ed.  463,  6  Sup.  Ct.  Rep. 
110;  LouisviUe  d  N.  B.  Co,  t.  Railroad 
Cmmvision,  19  Fed.  679;  Com.  v.  STiaron 
Cod  Co.  164  Pa.  284,  30  Atl.  127,  128 ; 
yetc  Ynrk  v.  Barker,  179  U.  8.  279,  45  L. 
ed.  190,  21  Sup.  Ct.  Rep.  121. 

Railroad  companies  have  always  been  re- 
^rded  as  special  subjects  of  classification 
for  other  purposes  than  taxation,  notwith- 
standing the  more  stringent  rule  of  classifi- 
«ation  for  other  purposes. 

Minneapolis  d  f^t.  L.  R.  Co.  v.  Beckwith^ 
129  U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct.  Rep. 
207:  ISissouH  P.  R.  Co.  v.  Mackey,  127  U. 
S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161 ; 
Minneapolis   d   8t.   L,   R,    Co.   v.   Herrioky 
fvpra;  Atchison,    T.    d   B-    F.    R.    Co.    v. 
MaUhews,   174    U.    S.    96,    43    L.    ed.    909, 
19  Sup.  Ct.  Rep.  609;  8t.  Louis,  I.  M.  d 
i-  R.  Co.  V.  Paul,  173  U.  S.  404,  43  L.  ed. 
746, 19  Sup.  Ct.  Rep.  419;  Chicago,  B.  d  Q. 
R.  Co.  V.  Chicago,  166  U.  S.  268,  41  L.  ed. 
^.  17  Sup.  Ct.  Rep.  992;   McCandless  v. 
Richmond  d   D,   R.    Co.   38  S.    C.    103,    18 
L.R^.  440,  447,  16  S.  E.  429;  Schoolcraft 
▼.  Louisville  d  N.  R.  Co.  {Louisville  Safety 
^avlt  d  T.  Co.  V.  Louisville  d  N.  R.  Co.) 
n  Ky.  233.  17   S.   W.  567;    Gc    jia  R,   d 
Rkg.  Co.  T.  Miller,  90  Ga.   671,   16  S.  E. 
^39:  Minneapolis  d  St.  L.  R.  Co.  v.  Emmons, 
149  U.  S.  364,  37  L.  ed.  769,  13  Sup.  Ct. 
Kep.  870;   New   York  d  N.  E.  R.    Co.  v. 
Bristol  151  U.  S.  556,  38  L.  ed.  269,  14  Sup. 
Ct.  Rep.  437 :  Clark  v,  Russell,  38  C.  C.  A. 
541,  97  Fed.  900;   Gulf,  C.  d  8.  F.  R.  Co. 
T  mis,  165  U.  S.  150,  41  L.  ed.  666,   17 
S«p.  Ct  Rep.   255;   Missouri,   K.  d  T.  R. 
<?o.  V.  May,  194  U.  S.  269,  48  L.  ed.  972, 
24  Sup.  Ct.  Rep.  638 ;  Central  P.  R.  Co.  v. 
^t:fliw,lllFed.  76. 

The  legislature  by  statute,  and  the  peo- 
Pj*  by  constitutional    provision,    have    the 

'^^t  to  impose  any  tax  rate  they  see  fit. 
"^^  rate  imposed,  the  reasons  for  its  im- 
^lU.  8. 


position,  and  the  basis  of  its  measurement, 
are  all  matters  of  policy  which  do  not  con- 
cern the  courts,  and  which  are  within  the 
exclusive  jurisdiction  of  the  legislature  and 
the  people. 

Spencer  v.  Merchant,  126  U.  S.  345,  31 
L.  ed.  763,  8  Sup.  Ct.  Rep.  921 ;  M'Culloch 
T.  Maryland,  4  Wheat.  316,  428,  4  L.  ed. 
579,  606;  Providence  Bank  v.  Billings,  4 
Pet.  563,  7  L.  ed.  956;  Wharton  v.  School 
Directors,  42  Pa.  358 ;  Cooley,  Taxn.,  2d  ed. 
343;  Guthrie,  14th  Amendment,  96  et  seq. 
The  validity  of  the  tax  can,  in  no  way,  be 
dependent  upon  the  mode  the  state  may 
see  fit  to  adopt  in  fixing  the  amount  for 
any  year. 

Home  Tns.  Co.  v.  New  York,  134  U.  S. 
694,  600,  33  L.  ed.  1025,  1029,  10  Sup.  Ct. 
Rep.  593;  Maine  v.  Grand  Trunk  R.  Co, 
142  U.  S.  217,  228,  229,  36  L.  ed.  994-996, 
3  Inters.  Com.  Rep.  807,  12  Sup.  Ct.  Rep. 
121,  163;  Wisconsin  d  M.  R.  Co.  v.  Potoers, 
191  U.  S.  387,  48  L.  ed.  231,  24  Sup.  Ct. 
Rep.  107;  Snyder  v.  Bettman,  190  U.  S.  264, 
47  L.  ed.  1037,  23  Sup.  Ct.  Rep.  803; 
Plummer  v.  Coler,  178  U.  S.  116,  127,  134, 
44  L.  ed.  998,  1005,  1007,  20  Sup.  Ct.  Rep. 
829;  Cumberland  d  P.  R.  Co.  v.  State,  92 
,Md.  668,  52  L.R.A.  764,  48  Atl.  503;  Rail- 
road Comrs.  V.  Wabash  R.  Co.  126  Mich. 
116,  85  N.  W.  466;  Legal  Tender  Cases,  12 
Wall.  561,  20  L.  ed.  315;  State  ex  rel.  Terre 
Haute  V.  Kolsem,  130  Ind.  443,  14  L.R.A. 
566,  29  N.  E.  595;  Society  for  Savings  v. 
Coite,  6  Wall.  594,  608,  18  L.  ed.  897,  903; 
State  ex  rel.  Clark  v.  Haworth,  122  Ind. 
466,  7  L.R.A.  240,  23  N.  E.  946. 

The  authority  of  a  property  owner  to  ob- 
ject, upon  review,  to  irregularity  of  assess- 
ments, is  not  limited  to  those  of  his  own 
property. 

Avery  v.  East  Saginaw,  44  Mich.  590,  7 
N.  W.  177;  Dundee  Mortg.  Trust  Invest.  Co, 
V.  Charlton,  32  Fed.  192;  State  ex  rel. 
Goff  V.  Dodge  County,  20  Neb.  600,  31  N. 
W.  117;  St.  Louis  Bridge  Co.  v.  People, 
128  111.  428,  21  N.  E.  428;  Detroit  v.  Board 
of  Assessors  {Detroit  v.  Rentz)  91  Mich. 
88,   16  L.R.A.  59,  51  N.  W.  787. 

The  fact  that  the  burdens  of  taxation,  as 
compared  with  the  benefits,  are  unequally 
shared,  does  pot  invalidate  the  taxes.  If 
property  receives  any  benefit  from  a  dis- 
bursement, however  small,  it  can  be  made 
to  share  equally  in  the  taxation,  and  this, 
though  its  property  is  not  in  the  munici- 
pality making  the  disbursement  for  which 
the  tax  is  levied,  and  though  some  other 
property  has  been  more  directly  benefited. 

Foster  v.  Pryor,  189  U.  S.  325,  331,  47 
L.  ed.  835,  837,  23  Sup.  Ct.  Rep.  549; 
Wagoner  v.  Evans,  170  U.  S.  592,  42  L.  ed 
11.56,  18  Sup.  Ct.  Rep.  730;  Thomas  v.  Gay 
169  U.  S.  264,  42  L.  ed.  740,  18  Sup.  Ct.  Rep 
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840;  Kelly  ▼.  Pitishurgh,  104  U.  S.  78,  26 
L.  ed.  658. 

The  state  has  determined  that  the  rail- 
road corporations  receive  protection  and 
benefits  from  its  laws  equal  in  amount  to 
the  expenditures  and  taxes  of  the  several 
municipalities  for  state,  county,  township, 
school,  and  municipal  purposes,  and  equal 
to  that  received  by  other  property  through- 
out the  state.  This  is  conclusive  upon  this 
court. 

French  v.  Barher  Asphalt  Paving  Co,  181 
U.  S.  341,  344,  45  L.  ed.  888,  889,  21  Sup.  Ct 
Rep.  625;  Parsons  v.  District  of  Columbia, 
170  U.  S.  45,  42  L.  ed.  943,  18  Sup.  Ct. 
Rep.  521;  Chadwick  v.  Kelley,  187  U.  S. 
644,  47  L.  ed.  294,  23  Sup.  Ct.  Rep.  175. 

The  function  of  the  board  of  assessors  in 
determining  the  tax  rate  was  purely  minis- 
terial, for  the  purpose  of  reducing  to  a  cer- 
tainty the  rate  fixed  in  the  Constitution  and 
statutes. 

Board  of  Education  v.  State  Assessors, 
133  Mich.  116,  94  N.  W.  668. 

In  the  performance  of  ministerial  func- 
tions, there  is  no  necessity  for  hearing,  as 
a  hearing  could  not  affect  the  result.  That 
result  must,  in  all  instances,  be  the  same, 
where  the  method  pointed  out  by  the  statute 
is  carried  out. 

Hagar  v.  Reclamation  Dist.  No.  108,  IJl 
U.  S.  708,  709,  28  L.  ed.  572,  4  Sup.  Ct. 
Rop.  663;  Amery  v.  Keokuk,  72  Iowa,  704, 

30  N.  W.  780;  Gillette  v.  Denver,  21  Fed. 
824;  Loioer  Kings  River  Reclamation  Dist. 
No.  531  V.  Phillips,  108  Cal.  314,  39  Pac. 
630,  41  Pac.  335 ;  Hodge  v.  Muscatine  Coun- 
ty, 196  U.  S.  280,  49  L.  ed.  481,  25  Sup.  Ot. 
Rep.  237. 

The  legislature  designated  the  class  and 
rate  of  taxation  it  shall  bear;  there  is  no 
apportionment  among  the  members  of  the 
class,  and  no  opportunity  of  hearing  upon 
the  rate  is  required  to  be  given ;  full  hearing 
has  been  accorded  upon  the  assessments. 

Speficer  v.  Merchant,  125  U.  S.  353,  354, 

31  L.  ed.  766,  767,  8  Sup.  Ct.  Rep.  921; 
Fallhrook  Irrig.  District  v.  Bradley.  164  U. 
S.  174,  41  L.  ed.  394,  17  Sup.  Ct.  Rep.  56; 
Walston  v.  Nevin,  128  U.  S.  582,  82  L.  ed. 
546,  9  Sup.  Ct.  Rep.  192;  Paulsen  v.  Port- 
land, 149  U.  S.  39,  40,  37  t.  ed.  640,  641, 
13  Sup.  Ct.  Rep.  750;  Nottage  v.  Portland, 
85  Or.  553,  76  Am.  St.  Rep.  513,  58  Pac. 
883;  Guthrie,  14th  Amendment,  96. 

If  the  state  board  of  assessors,  in  reach- 
ing the  rate,  pursues  a  wrong  method  or  as- 
sumes an  excess  of  authority,  the  property 
owner  affected  by  such  erroneous  procure- 
ment of  the  rate  is  entitled  to  redress  his 
-or  its  grievances  in  the  courts.  This  satis- 
fies all  constitutional  requirements. 

McMillen  v.  Anderson,  95  U.  S.  87,  24  L. 
ed.  335;  Glidden  y.  Harrington,  189  U.  8. 
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574. 

The  system,  under  the  statute  in  qnestioa, 
is  capable  of  subjecting  both  classes  to 
equality  of  taxation  as  fully  as  any  that 
could  be  devised.  Inequality  resulting  from 
a  system  reasonably  designed  to  semre 
equality   is   without  redress. 

Travelers*  Ins.  Co.  v.  Connecticut,  1^ 
U.  S.  364,  371,  46  L.  ed.  949.  954,  22  Sup.  Ct 
Rep.  673;  Tappan  v.  Merchants*  Xat.  Bamk^ 
19  Wall.  490,  504,  22  L.  ed.  189,  195:  State 
Railroad  Tax  Cases,  92  U.  S.  575.  612,  23 
L.  ed.  663,  673;  Merchants*  d  M.  Sat.  Bank 
V.  Pennsylvania,  167  V.  S.  461,  42  L.  ed 
236,  17  Sup.  a.  Rep.  829;  Atchison,  T.  4 
8.  F.  R.  Co.  ▼.  Matthetce,  174  U.  S.  96.  43 
L.  ed.  909,  19  Sup.  Ct.  Rep.  609. 

If  the  statute  makes  a  valid  classifiestios 
in  selecting  the  railroad  and  other  property 
subject  thereto,  for  the  purpose  of  spplriic 
to  it  a  different  rule  of  taxation  than  it  ap^ 
plied  to  other  property,  there  is  no  re- 
quirement  that  it  impose  the  same  rate  oo 
the  property  of  both  classes. 

Magoun  v.  Illinois  Trust  d  8ar.  B^nk, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  (X 
Rep.  594:  Clark  t.  Titusville,  184  U.  S,  3*9. 
46  L.  ed.  569,  22  Sup.  Ct.  Rep.  382:  BrlVt 
Gap  R.  Co.  T.  Pennsylvania,  134  U.  S.  2J2, 
33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533;  Bomte 
Ins.  Co.  V.  New  York,  134  U.  S.  594.  S3  L. 
ed.  1025,  10  Sup.  Ct.  Rep.  593 ;  PortTSr  Esp. 
Co.  V.  Seihert,  142  U.  S.  839,  351,  35  L  fd. 
1035,  1039,  3  Inters.  Com.  Rep.  810,  12  Sb|i 
Ct.  Rep.  250;  Brannon,  1 4th  Amendmnit, 
pp.  840,  352;  Guthrie,  14th  Amendntcat 
pp.  128,  130,  181. 

If,  in  the  administration  of  tlie  law.  sij 
inequality  results,  that  defect  of  admiiHt- 
tration  does  not  invalidate  the  act  itself; 
it  is  only  where  officers  charged  with  tS« 
administration  of  the  law  are  moved  br  cor 
mpt  motives  that  courts  give  relief  fron  il- 
legal assessments. 

Cummings  v.  Merchants*  Nat.  Bank,  101 
U.  S.  153,  161,  26  L.  ed.  908,  906;  8 ft*. 
Central  R.  Co.,  Prosecutor,  v.  Btats  Asstst- 
ors,  48  N.  J.  L.  1,  67  Am.  Rep.  616,  2  Atl 
789;  Dundee  Mortg.  d  T.  Invrst.  Co  v. 
School  Dist.  No.  1,  21  Fed.  151;  Wagomerr. 
Loomis,  87  Ohio  St  571;  Toy  lor  v.  lAmit- 
ville  d  N.  R.  Co.  81  C.  C.  A.  537,  «0  T. 
S.  App.  166,  88  Fed.  850;  Muskegem  f. 
Boyce,  123  Mich.  535,  82  K.  W.  264. 

The  classification  is  proper  and  tlif  d{^ 
ference  in  the  rule  of  equal  isatiott  applied 
to  different  classes  is  no  greater  thas  bsi 
been  applied  and  sustained  in  many  cmm- 
State  Raihroad  Tarn  Oa^m,  §2  U.  &  STi 
23  L.  ed.  663;  Columbus  Southern  R  (V 
V.  WHght,  161  U.  R  470,  38  L.  sd.  :i^.  H 
Sup.  Ct.  Rep.  896;  Pittsburgh,  C.  C.  i  ^ 
L.  R,  Co.  T.  Baeku9,  154  U.  &  4tl,  38  L 
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ed.  1031,  14  Sup.  Ct.  Rep.  1114;  Kentucky 
RAUroad  Taw  Cases,  115  U.  S.  321,  29  L.  ed. 
414,  6  Sup.  Ct.  Rep.  57;   Florida,  C.  d  P. 

B,  Co.  V.  Reynolds,  183  U.  S.  480,  46  L.  ed. 
287,  22  Sup.  Ct.  Rep.  176;  Chamherlavn  v. 
Walter,  60  Fed.  788;  Louisville  d  N.  R.  Co, 
T.  LouisviUe,  16  Ky.  L.  Rep.  796,  29  S.  W. 
88.');  Charlotte,  C.  d  A.  R.  Co.  v.  Gihhes, 
142  U.  S.  386,  35  L.  ed.  1051,  12  Sup.  Ct. 
Rep.  255;  Northern  P.  R.  Co.  v.  Barnes,  2 
N.  D.  310,  51  N.  W.  386;  McHenry  v.  Al- 
ford,  168  U.  S.  651,  42  L.  ed.  614,  18  Sup. 
Ct  Rep.  242;  Central  Iowa  R.  Co.  t.  Wright 
County,  67  Iowa,  199,  25  N.  W.  128;  8t. 
Louis,  I.  M.  d  8.  R.  Co.  v.  Worthen,  52 
Aik.  629,  7  L.Rw^  374,  13  S.  W.  264; 
Hew  York  v.  Barker,  179  U.  S.  286,  45  L.  ed. 
194,  21  Sup.  Ct.  Rep.  121. 

Where  all  classes  of  property  are  re- 
qoired  to  be  assessed  at  cash  value,  it  is  not 
aecessary  that  equalization  be  granted  alike' 
to  all  classes. 

Oumminffs  ▼.  Merchants'  Nat.  Bank,  101 

C.  S.  153,  160,  161,  25  L.  ed.  903,  905,  906; 
Taylor  v.  Louisville  d  N.  R.  Co.  Zl  C.  C.  A. 
637,  60  U.  S.  App.  166,  88  Fed.  350;  Wagon- 
er T.  Loomis,  37  Ohio  St.  671. 

Any  system  which  gives  to  the  party  any 
means  of  questioning  the  validity  or  a^nount 
of  the  tax  at  some  stage  of  the  proceeding, 
either  before  it  is  determined  and  fixed,  or 
to  contest  subsequent  proceedings  for  col- 
lection, is  due  process. 

Brannon,  14th  Amendment,  349-351; 
BUiie  Railroad  Tax  Cases,  92  U.  S.  675, 
610,  23  L.  ed.  663,  672 ;  McMillen  v.  Ander- 
ion,  95  U.  S.  37,  24  L.  ed.  335;  Kentucky 
Railroad  Taw  Cases,  supra;  Winona  d  8t. 
P.  Land  Co.  v.  Minnesota,  169  U.  S.  537, 
40  L.  ed.  251,  16  Sup.  Ct.  Rep.  83;  Pitts- 
^rgh,  C.  C.  d  8t.  L.  R.  Co.  v.  Public 
Works,  172  U.  S.  45,  43  L.  ed.  359,  19  Sup. 
Ct  Rep.  90;  Weyerhaueser  v.  Minnesota, 
176  U.  S.  656,  557,  44  L.  ed.  686,  20  Sup. 
Ct.  Rep.  485;  Voigt  v.  Detroit,  184  U.  S. 
122,  46  L.  ed.  462,  22  Sup.  Ct.  Rep.  337 ; 
Ki^  V.  Portland,  184  U.  S.  69,  70,  46  L. 
ed.  436.  22  Sup.  Ct.  Rep.  290;  Turpin  v. 
lemon,  187  U.  S.  68,  47  L.  ed.  74,  23  Sup. 
Ot  Rep.  20;  Olidden  v.  Herrington,  189 
U.  a  259.  260,  47  L.  ed.  801,  802,  23  Sup. 
Ot  Rep.  674;  Leigh  v.  Oreen,  193  U.  S.  88, 
48  L  ed.  627,  24  Sup.  Ct.  R6p.  390 ;  Cass 
Farm  Co.  v.  Detroit,  181  U.  S.  396,  46  L. 
ed.  914,  24  Sup.  Ct.  Rep.  644;  French  v. 
^«»*«r  Asphalt  Paving  Co.  181  U.  S.  324, 
45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625 ;  Tona- 
wanda  v.  Lyon,  181  U.  S.  389,  45  L.  ed.  908, 
21  Sup.  Ct  Rep.  609;  Detroit  v.  Parker,  181 

IJ.  &  399,  45  L.  ed.  917,  21  Sup.  Ot.  Rep. 
624. 

The  rate  is  fixed  by  the  Constitution,  and 
^(^pUinant   haa   bad   full   representation. 


The  right  of  suffrage  is  not  essential  to  tbe 
validity  of  taxing  statutes. 

Cooley,  Taxn.  3d  ed.  96;  Thomas  v.  Gay, 
169  U.  S.  264,  276,  42  L.  ed.  740,  744,  18 
Sup.  Ct.  Rep.  340;  Wheeler  v.  Wall,  6  Al- 
len, 658;  Smith  v.  Macon,  20  Ark.  17. 

The  guaranty,  to  every  state,  of  a  repub- 
lican form  of  government,  was  not  a  guar- 
anty of  any  rigidly  fixed  form  of  govern- 
ment, but  of  one  similar  to  that  existing 
in  the  several  states  at  the  time  of  the  adop- 
tion of  the  Constitution. 

Story  Const  6th  ed.  §  1841;  Cooley, 
Const.  Lim.  7th  ed.  238;  Minor  v.  Happer- 
sett,  21  Wall.  162,  175,  22  L.  ed.  627,  630. 

The  guaranty  was  not  intended  to  guard 
individual  rights  and  interests,  but  was  to 
the  states,  as  states. 

Cooley,  Const.  Lim.  7th  ed.  45;  Kadderly 
y.  Portland,  44  Or.  118,  74  Pac.  710,  76 
Pac.  222;  Story,  Const  5th  ed.  $  1815; 
Tucker,  Const,  p.  638;  Texas  v.  White,  7 
Wall.  700,  720,  721,  19  L.  ed.  227,  235,  236. 

Questions  of  whether  a  government  exists 
or  is  republican  in  form  are  not  properly 
represented  to  the  judiciary.  The  nature 
of  the  thing  attempted  to  be  secured,  the 
means,  methods,  and  action  and  judgment 
for  securing  it,  are  political  in  character,  to 
be  determined  by  Congress,  and  not  the 
courts. 

Luther  v.  Borden,  7  How.  39,  42,  47,  57, 
12  L.  ed.  697,  699,  601,  605;  Texas  v. 
White.  7  Wall.  700,  730,  19  L.  ed.  227, 
239;  White  v.  Hart,  13  Wall.  649,  652,  20 
L.  ed.  686,  687;  Tucker,  Const  pp.  637,  638; 
Story,  Const  Oooley's  note,  5th  ed.  p.  593; 
Cooley,  Const.  Lim.  7th  ed.  pp.  237,  238. 

No  hearing  on  the  rate  of  taxation  is  es- 
sential, as  the  rate  is  fixed  in  the  Consti- 
tution and  by  the  legislature  in  the  exer- 
cise of  governmental  powers. 

Spencer  v.  Merchant,  126  U.  S.  345,  31  L. 
ed.  763,  8  Sup.  Ct.  Rep.  921;  Hagar  v. 
Reclamation  Dist.  No.  108,  111  U.  S.  701, 
28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663 ;  French 
V.  Barber  Asphalt  Paving  Co.  181  U.  S.  341, 
344,  45  L.  ed.  888,  889,  21  Sup.  Ct  Rep. 
625;  Williams  v.  Egghston,  170  U.  S.  311, 
42  L.  ed.  1049,  18  Sup.  Ct.  Rep.  617;  Par- 
sons V.  District  of  Columbia,  170  U.  S.  45- 
60,  42  L.  ed.  943-946,  18  Sup.  Ct.  Rep. 
621 ;  Paulsen  y.  Portland,  149  U.  S.  39,  40, 
37  L.  ed.  640,  641,  13  Sup.  Ct.  Rep.  750: 
Judson,  Taxn.  §S  377,  et  seq.  p.  4G7. 

Mr.  John  E.  Bird  filed  a  separate  brief 
for  appellee: 

The  character  of  the  right  of  taxation,  the 
necessity  for  its  continued  existence,  and  the 
effort  on  the  part  of  the  courts  to  limit  its 
application  as  little  as  possible,  have  led  to 
rules  in  the  application  of  the  14th  Amend- 
ment ^ich  are  peculiar  to  it,  and  this  court 
has,  ia  a  munber  of  casee,  sustained  stat- 
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utes  relating  to  taxation,  which,  had  they 
related  to  police  regulations  or  kindred  sub- 
jects, would  have  been  declared  to  violate 
i^e  requirement  of  equal  protection  of  laws. 

Connolly  v.  Canton  Bevoer  Pipe  Co.  184  U. 
S.  562,  663,  46  L.  ed.  691,  22  Sup.  Ct.  Rep. 
431 ;  American  Sugar  Ref.  Co.  v.  Louisiana, 
179  U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43;  Cook  V.  Marshall  County,  196  U.  S. 
269,  274,  49  L.  ed.  474,  476,  25  Sup.  Ct. 
Rep.  233. 

In  matters  of  taxation,  the  question  of 
the  propriety  and  necessity  of  classification 
is  fully  left  to  the  legislative  discretion. 
While  the  rule  has  never  been  expressed  in 
this  language,  still,  such  is  the  necessary 
effect  of  Billings  r.  Illinois,  188  U.  S.  102, 
47  L.  ed.  403,  23  Sup.  Ct.  Rep.  272. 

Statutes  making  a  separation  of  rail- 
road from  other,  property  for  the  imposition 
of  taxes  thereon  by  a  peculiar  system  have 
been  universally  sustained. 

State  Railroad  Tax  Cases,  92  U.  S.  575,  23 
L.  ed.  663;  Florida  C,  d  P.  R.  Co.  v.  Rey- 
nolds, 183  U.  S.  480,  46  L.  ed.  287,  22  Sup. 
Ct.  Rep.  176;  Columbus  Southern  R.  Co.  v. 
Wright,  151  U.  S.  470,  38  L.  ed.  238,  14  Sup. 
Ct.  Rep.  396. 

When  property  is  adapted  to  selection, 
and  is  selected  for  the  bearing  of  a  tax  of 
a  particular  character,  that  fact  in  itself 
constitutes  a  sufficient  basis  of  distinction 
and  classification  separate  from  other  prop- 

Travellers*  Ins.  Co.  v.  Connecticut,  185 
U.  S.  364,  46  L.  ed.  949,  22  Sup.  Ct.  R^. 
673. 

A  tax  was  sustained  in  Trowbridge  v.  De- 
troit, 99  Mich.  443,  68  N.  W.  368,  where  the 
rate  of  taxation  was  made  to  depend  upon 
the  award  of  a  jury. 

The  validity  of  taxation  can  in  no  way 
depend  upon  the  mode  of  measurement. 

Maine  v.  Grand  Trunk  R.  Co.  142  U.  S. 
217,  228,  229,  35  L.  ed.  994,  995.  996,  3 
Inters.  Com.  Rep.  B07,  12  Sup.  Ct.  Rep. 
163;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
694,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep.  593. 

The  authority  of  the  state  to  arrange  tax- 
ing districts  and  to  apportion  the  burden 
which  shall  be  borne  by  property  therein, 
without  criticism  on  the  ground  that  the 
burdens  are  unequally  apportioned,  is  clear- 
ly sustained. 

Williams  v.  Eggleston,  170  U.  S.  310, 
311,  42  L.  ed.  1049,  18  Sup.  Ct.  Rep.  617; 
Forsyth  v.  Hammond,  166  U.  S.  518,  41  L. 
ed.  1100,  17  Sup.  Ct.  Rep.  665;  Kelly  v. 
Pittsburgh,  104  U.  S.  78,  26  L.  ed.  658. 

It  is  no  objection  to  a  tax  that  the  party 
required  to  pay  it  receives  no  benefit  from 
the   particular  burden. 

Thomas  v.  Gay.  169  U.  S.  280,  42  L.  ed. 
746,  18  Sup.  Ct.  Rep.  340. 
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The  only  discretion  reposed  in  any  ofllcer 
by  that  act  is  in  the  board  of  assessors  ia 
making  the  assessments.  There  a  hearing 
is,  by  the  statute,  granted.  In  all  other  re- 
spects, including  the  action  of  the  board  ia 
fixing  the  rate,  the  tax  is  fixed  and  levied 
by  ministerial  action;  and,  as  a  hearing 
would  not  change  the  result,  the  right  of 
hearing  is  not  essential. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.  708,  709,  28  L.  ed.  572,  4  Sup.  Ct, 
Rep.  663. 

Where  the  legislature  or  the  people,  br 
Constitution,  fix  the  rate,  opportunity  for 
hearing  thereon  is  not  essential.  The  pow- 
er is  governmental,  and  the  subject  is  com- 
mitted to  the  absolute  discretion  of  the 
legislature. 

Spencer  v.  Merchant,  125  U.  &  354,  31 
L.  ed.  767,  8  Sup.  Ct.  Rep.  921. 

The  question  of  equalization  is  ruled  by 
.the  case  of  Cummings  v.  M€rch4inU^  y«l. 
Bank.  101  U.  S.  153,  160,  25  L.  ed.  903, 
905. 

Mr.  Loyal  E.  Knappen  filed  a  separate 
brief  for  appellee  on  the  question  of  under- 
valuation. 

Mr.  Justice  Bx«wer  delivered  the  opinioa 
of  the  oourt: 

The  unconstitutionality  of  a  statute  nuy 
depend  upon  its  conflict  with  the  Constitu- 
tion of  the  state  or  with  that  of  the  •Uait*d:i 
States.  If  conflict  with  the  state  Constitu 
tion  is  the  sole  gound  of  attack,  the  ra 
preme  court  of  the  state  is  the  final  author- 
ity {Merchants*  d  M.  Nat.  Bank  v.  Ptnntyt- 
vania,  167  U.  S.  461,  42  L.  ed.  236,  IT  Sup. 
Ct.  Rep.  829,  and  cases  cited  in  the  opinioa  • . 
while,  in  the  other  case,  the  ultimate  drcisi^n 
rests  with  this  court.  The  validity  of  U»u 
act  has  not  been  directly  presented  to  or  de- 
termined by  the  state  court,  but  the  first  »t 
tack  by  the  parties  interested  is  made  ii 
the  Federal  court  and  by  this  suit,  and  coa- 
fiict  with  both  Conc^titutions  is  allrc^ 
Undoubtedly  a  Federal  court  has  the  juri#- 
diction,  and,  when  the  question  is  prope  It 
presented,  it  may  often  become  its  duty,  to 
pass  upon  an  alleged  conflict  betwfen  s 
statute  and  the  state  Constitution,  even  ht- 
fore  the  question  has  been  considered  bv  th« 
state  tribunals.  All  objections  to  the  mlit 
ity  of  the  act,  whether  springing  out  of  tht 
state  or  of  the  Federal  Constitution,  mav  be 
pre^sented  in  a  single  suit,  and  call  for  c*m 
sideration  and  determination.  At  the  wn  • 
time  the  Federal  courts  will  be  reluctant  U» 
adjudge  a  state  statute  to  be  in  conflict  with 
the  state  Constitution  before  that  qun- 
tion  has  been  considered  by  the  state  tnhu- 
nals.  Especially  is  this  true  when  the  sUt- 
ute  is  one  afTccting  the  revenues  of  th$ 
state,   and   therefore  of  general   public  itt* 
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itTtst    Ooulier  y.  LouiaviUe  d  N.  R.  Co, 
I  m  U.  S.  599-609,  49  L.  ed.  615-618,  25 

Hop.  Ct  Rep.  342.  And  this  reluctance  be- 
comes more  imperative  when  the  statute  has 
be«n  before  the  highest  court  of  the  state, 
tnd  a  decision  rendered  upon  the  assumption 
that  it  is  valid,  and  this,  although  the  direct 
question  of  validity  was  not  presented  nor 
'letermined. 

In  tbe  case  at  bar  the  rate  of  taxation  im- 
posed upon  the  railroad  and  other  corporate 
property  is  the  average  rate  of  taxation 
open  other  property  subject  to  ad  valorem 
Uxes,  and  that  average  rate  is  ascertained 
bj  dividing  the  total  tax  levy  on  all  such 
property  by  the  value  of  the  property.  In 
Board  of  Education  v.  State  Assessors,  133 
Mich.  116,  94  N.  W.  668,  the  following  case 
arising  under  the  statute  was  presented  (p. 
117,  N.  W.  p.  668): 

This  is  an  application  for  a  mandamus. 
It  sets  out,  in  substance,  that  the  state 
board  of  assessors,  in  levying  the  tax  upon 
the  railroad  property  of  this  state,  has  as- 
i]funied  to  fix  the  rate  'of  taxation  by  divid- 
ing the  total  tax  levy  on  all  property  other 
than  railroad  property  by  the  value  of  such 
other  property,  as  determined  by  the'defend- 
lot  board,  by  adding  to  the  actual  assessed 
TiJut  of  such  properly  as  fixed  by  the  local 
issessors  and  by  the  board  of  state  tax 
eommissioners,  acting  under  the  authority  of 
the  law  relating  to  the  assessment  of  taxes, 
the  sum  of  $296,748,142,  thus  making  the 
tggregate  divisor  in  determining  the  rate  of 
taxation  that  much  in  excess  of  the  assessed 
valuation,  thereby  reducing  the  rate  to  be 
levied-  upon  the  railroad  property  of  the 
(tate,  and  thus  reducing  the  amount  which 
tbe  relator  would  receive  as  its  portion  of  the 
tax  assessed  against  railroad  property  by  a 
very  substantial  sum." 

This  application  was  sustained,  the  court 
holding  that  the  state  board  of  assessors 
had  no  power  to  increase  the  value  as  re- 
tamed  to  them  by  the  local  assessors  and  j 
hoard  of  state  tax  commissioners,  and  say- 
in?  (p.  119,  N.  W.  p.  669) : 

"A  fair  reading  of  this  language  of  the 
statute,  we  think,  leads  to  the  conclusion 
that  the  board  of  assessors  has  imposed 
upon  it  the  duty,  ministerial  in  character, 
of  determining  by  a  computation  from  data, 
vhidi  the  law  provides  for  placing  in  its 
hands,  the  rate  of  taxation  which  other  prop- 
erty in  tbe  state  is  subjected  to,  as  it  ap- 
pears by  assessment  rolls  which  are  supposed 
to  contain  an  accurate  and  true  assessment 
of  all  property  at  its  full  cash  value.*' 

HTiile  this  case  did  not  directly  determine 
the  constitutionality  of  the  statute,  a  fair 
implication  is  that  it  was  not  regarded  as 
obviously  in  conflict  with  the  state  Constitu- 
tion, for  in  that  event  the  court  would  scarce- 
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ly  have  taken  time  to  consider  the  validity 
of  proceedings  under  its  authority^ 

We,  therefore,  proceed  to  inquire  whether 
the  provisions  of  this  act  and  the  method  of 
taxation  therein  prescribed  are  open  to  any 
constitutional  objection.  We  have  had  fre- 
quent occasion  to  consider  questions  of  state 
taxation  in  the  light  of  the  Federal  Consti- 
tution, and  the  scope  and  limits  of  national 
interference  are  well  settled.  There  is  no 
g^ieral  aupervision  *on  the  part  of  the  na-[S08] 
tion  over  state  taxation,  and,  in  respect  to 
the  latter,  the  state  has,  speaking  generally, 
the  freedom  of  a  sovereign,  both  as  to  ob- 
jects and  methods.  It  was  well  said  by 
Judge  Wanty,  delivering  the  opinion  of  the 
circuit  court  in  this  case  (p.  232) : 

'There  can  at  this  time  be  no  question, 
after  the  frequent  and  uniform  expressions 
of  the  Federal  Supreme  Court,  that  it  was 
not  designed  by  the  14th  Amendment  to  the 
Constitution  to  prevent  a  state  from  chan- 
ging its  system  of  taxa/tion  in   all  proper 
and  reasonable  ways,  nor  to  compel  the  states 
to  adopt  an  iron  rule  of  equality,  to  pre- 
vent the  classification  of  property  for  pur- 
poses of  taxation,  or  the  imposition  of  differ- 
ent rates  upon  different  classes.  It  is  enough 
that  there  is  no  discrimination  in  favor  of 
one  as  against  another  of  the  same  class, 
and  the  method  for  the  assessment  and  col- 
lection of  the  tax  is  not  inconsistent  with 
natural  justice.    BelVs  Oap  R,  Co.  v.  Penn- 
sylvania, 134  U.  S.  232,  33  L.  ed.  892,  10 
Sup.  Ct.  Rep.  533 ;  Oiozza  v.  Tiernan,  148  U. 
b.  667,  662,  37  L.  ed.  699,  601,  13  Sup.  Ct. 
Rep.  721;   Adams  Exp.  Co.  v.  Ohio  State 
Auditor,    166    U.    S.    194,    228,    41    L.    ed. 
683,   697,   17   Sup.   Ct.   Rep.   306;    Magoun 
V.  Illinois  Trust  d  Swv.  Bank,   170  U.  S. 
283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  694; 
Billings  V.  Illinois,  188  U.  S.  97,  47  L.  ed. 
400,  23  Sup.  Ct.  Rep.  272 ;  Merchants*  d  M, 
yat.   Bank   v.    Pennsylvania,   supra;   Ke^i- 
tucky  Railroad  Taw  Cases,  116  U.  S.  321,  29 
L.  ed.  414,  6  Sup.  Ct.  Rep.  57;  Home  Ins.  Co. 
V.  New  York,  134  U.  S.  694,  33  L.  ed.  1025, 
10  Sup.  Ct.  Rep.  693 ;  Qulf,  C.  d  8.  F.  R.  Co. 
V.  Ellis,  166  U.  S.  160,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  266;  Clark  v.  Titusville,  184  U.  S. 
329,  46  L.  ed.  669,  22  Sup.  a.  Rep.  382; 
American  Sugar  Ref.  Co.  v.  Louisiana,  179 
U.  S.  89,  46  L.  ed.  102,  21  Sup.  Ct.  Rep.  43; 
New  York  v.  Barker,  179  U.  S.  279,  45  L. 
ed.  190,  21  Sup.  Ct.  Rep.  121 ;  Charlotte,  C. 
d  A.  R.  Co.  V.   Qibbes,   142  U.  S.   386,  35 
L.  ed.  1061,  12  Sup.  Ct.  Rep.  255;  Travel- 
lers' Ins.  Co.  V.  Connecticut,  185  U.  S.  364, 
46  L.  ed.  949,  22  Sup.  Ct.  Rep.  673;  Kidd  v. 
Alabama,  188  U.  S.  730,  47  L.  ed.  669,  23 
Sup.  Ct.  Rep.  401 ;  Turpin  v.  Lemon,  187  U. 
S.  51,  47  L.  ed.  70,  23  Sup.  Ct.  Rep.  20; 
Florida  C.  d  P.  R.  Co.  v.  Reynolds,  183  U. 
S.  471,  46  L.  ed.  283,  22  Sup.  Ct.  Rep.  176.'' 
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The  first  and  principal  matter  of  attack 
is  the  "average  rate."  It  is  contended  that 
the  fiMing  of  the  rate  of  taxation  is  a  legis- 
lative function;  that  in  ascertaining  the 
average  rate  by  the  method  described  there 
is  no  exercise  of  the  legislative  judgment, 
but  that  it  is  determined  by  the  action  of  the 
various  local  assessing  and  taxing  boards, 
[294]  who,  though  charged  with  no  'duty  of  in- 
quiry as  to  the  necessities  of  the  state  or  the 
proper  rate  of  taxation  of  railroad  property, 
are  in  fact  the  only  officials  exercising  any 
discretion  and  judgment. 

There  might  be  a  question  whether,  even 
if  there  were  a  clear  delegation  of  legislative 
functions  to  other  departments  of  the  state 
government,  it  would  be  void  under  the  Fed- 
eral Constitution.  Whatever,  in  view  of  the 
distinct  grant  in  the  Federal  Constitution  to 
the  President,  Congress,  and  the  Judiciary 
of  separately  the  executive,  legislative,  and 
judicial  powers  of  the  nation,  may  be  the 
power  of  Congress  in  the  delegation  of  leg- 
islative functions,  a  very  different  question  is 
presented  when  the  restrictions  of  the  Fed- 
eral Constitution  are  invoked  to  restrain 
like  action  in  a  state.  Crimes  against  the 
nation  must  be  prosecuted  by  indictment, 
yet  a  state  may  proceed  by  information. 
Suppose  a  state,  by  its  Constitution,  grants 
legislative  functions  to  the  executive,  or  to 
the  judiciary,  what  provision  of  the  Federal 
Constitution  will  nullify  the  action?  Will 
the  grant  work  an  abandonment  of  a  republi- 
can form  of  government,  or  be  a  denial  of 
due  process,  or  equal  protection? 

But  it  is  unnecessary  to  enter  into  a  dis- 
cussion of  this  question,  for  in  the  case  at 
bar  there  is  no  abandonment  by  the  legis- 
lature of  its  functions  in   respect  to  tax- 
ation.    The  statute  prescr'bes,  as  the  rate  of 
taxation  upon  railroad  property,  the  average 
rate  of  taxation  on  all  other  property  sub- 
ject to  ad  valorem  taxes.    It  provides  the 
most  direct  way  for  ascertaining  such  aver- 
age rate, — deducing  it  from  a  consideration 
of  all  the  other  rates.  No  authority  is  given 
to  the  local  assessors  to  apply  their  judg- 
ment to  the  question  of  the  railroad  rate. 
Their  authority  in  respect  to  the  matter  of 
taxation  is  precisely  the  same  as  it  was  be- 
fore and  independently  of  this  statute.  Their 
duty  is  to  act  according  to  their  judgments 
in  respect  to  local  taxes  committed  to  their 
charge.     When  they  have  finished  their  ac- 
tion, taken,  as  it  must  be  assumed  to  have 
been,  in  conscientious  discharge  of  the  duties 
assigned,  from  it,  by  a  simple  mathematical 
calculation,  the  average  rate  of  taxation  is 
determined.     If    the    legislature    should    be 
[S96]  convened  after  they  *have  finished  their  ac- 
tion and  then  prescribe  the  average  rate  thus 
mathematically  deduced  as  the  rate  of  rail- 
road taxation,  no  question  could  be  made  of 
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its  validity.  It  would  be  obviously  a  legisla- 
tive determination  of  the  rate  of  taxjttioa 
Is  it  any  the  less  a  legislative  detenniaitina 
that  it  assumes  that  the  various  local  of- 
ficials will  discharge  their  duties  hoDe-t'y 
and  fairly,  with  reference  to  local  nece*^itie*, 
and  independently  of  the  effect  upon  the  rail- 
road rate,  and  directs  that  the  mathematictl 
computation  be  made  by  a  board  of  miais- 
terial  officers,  and,  thus  made,  shall  beeonM 
the  railroad  rate  of  taxation?  Why  is  it 
necessary  that  the  legislature  be  convened  to 
add  its  formal  approval  of  the  integritr  ol 
the  action  of  the  local  officers?  May  it  not 
intrust  the  mathematical  computation  to  thf 
state  board  of  assessors,  and  if  so.  may  it  not 
likewise  act  upon  the  assumption  thst  tht 
local,  assessors  will  discharge  their  duties 
with  an  eye  single  to  those  duties,  an-i  im- 
spective  of  the  effect  upon  the  railroad  rate? 
It  is  true  there  is  a  possibility  that  «oid# 
local  board  may  be  actuated  by  other  thia 
a  sense  of  duty  to  the  community  for  which 
it  is  acting,  and  have  a  thought  of  the  ulti- 
mate effect  upon  the  railroad  rate.  There 
is  always  a  possibility  of  misconduct  on  the 
part  of  officials,  but  legislation  would  be 
seriously  hindered  if  it  may  not  proeeeJ 
upon  the  assumption  of  a  proper  disdiar^ 
of  their  duties  by  the  various  officials.  .W 
it  must  be  remembered  that,  in  view  of  t^ 
vast  multitude  of  local  taxing  boards  <«« 
stated  in  one  of  the  briefs  of  counsel  for  ap- 
pellant, there  are  about  1,300  local  as«e«c- 
ment  districts),  the  action  of  any  tin^te 
board  could  have  but  little  influence  ap-Q 
the  railroad  rate.  Beyond  the  aasumptioa 
that  these  local  officers  will  act  from  a  senv 
of  duty  is  the  further  fact  that  their  actwn 
affects  directly  and  principally  the  special 
communities  for  which  they  act,  and  that, 
generally  speaking,  is  a  sufficient  fuarmiitr. 
As  said  by  Mr.  Chief  Justice  Marshall  m 
M'CuUoch  V.  Maryland,  4  Wlieat  316,  4J« 
4L.  ed.  679,  606: 

"The  only  security  against  the  aboM  of 
this  power  is  found  in  the  structure  of  titf 
government  itself.  In  imposing  a  tax,  *the;| 
legislature  acts  upon  its  constituenta.  This 
is,  in  general,  a  sufficient  eeeurity  afaisU 
erroneous  and  oppressive  taxation.** 

And  again,  in  Providence  Bank  ▼.  BUHm^ 
4  Pet.  514,  563,  7  L.  ed.  939,  956: 

"This  vital  power  may  be  abused;  b«t  tht 
Constitution  of  the  United  States  was  Mt 
intended  to  furnish  the  corrective  for  trery 
abuse  of  power  which  may  be  committed  K7 
the  state  governments.  The  interest,  vi»- 
dom,  and  justice  of  the  representative  hcdt, 
and  its  relations  with  its  constituents,  for- 
nish  the  only  security,  where  there  is  no  ex- 
nrr^«  contract,  against  unjust  and  excemdw* 
taxation,  a«  well  as  against  unwiM  kfisla- 
tion  generally." 
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Maine  ▼.  Grand  Trunk  R,  Co.  142  U.  S. 
217,  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807, 
12  Sup.  Ct.  Rep.  121,  163,  is  worthy  of 
consideration  on  this  question  of  legislative 
determination.  The  legislature  of  Maine 
graded  the  rate  of  an  excise  tax  imposed 
upon  railroads  by  the  amount  of  their  gross 
transportation  receipts,  and  provided  that, 
when  a  railroad  was  partly  within  and 
partly  without  the  state,  the  gross  receipts 
chargeable  to  the  road  within  the  state 
should  be  ascertained  on  the  mileage  basis. 
The  court  below  held  that  as  the  Grand 
Trunk  Railroad  was  partly  within  and 
portly  without  the  state  of  Maine,  the  im- 
position of  the  tax  was  a  regulation  of 
commerce,  and  therefore  in  conflict  with  the 
exclusive  power  of  Congress  over  interstate 
and  foreign  commerce;  and  rendered  judg- 
ment for  the  company. 

But  this  court,  reversing  that  judgment, 
held  that  the  reference  to  the  receipts  was 
simply  to  ascertain  the  ^^alue  of  the  business 
done  by  the  corporation,  and  thus  obtain 
a  reasonable  conclusion  as  to  the  amount 
of  tax  which  should  be  levied,  saying  (p. 
229,  L.  ed.  p.  996,  Inters.  Com.  Rep.  p.  809, 
Sup.  Ct.  Rep.   p.    122)  : 

**If  the  amount  ascertained  were  specific- 
ally imposed  as  the  tax,  no  objection  to  its 
Talidity  would  be  pretended.  And  if  the 
inquiry  of  the  state  as  to  the  value  of  the 
privilege  were  limited  to  receipts  of  certain 
'past  years  instead  of  the  year  in  which  the 
tax  ia  collected,  it  is  conceded  that  the  va- 
lidity of  the  tax  would  not  be  affected ;  and 

It7]if  not,  we  do  not  see  how  •a  reference  to 
the  results  of  any  other  year  could  affect 
its  character." 

See  also  Home  Tna,  Co.  v.  New  York, 
ntpra,  and  cases  cited  in  the  opinion.  Of 
eonrse,  a  passenger  on  the  Grand  Trunk 
Bailroad  knew  that  the  fare  he  was  paying 
was  increasing  the  gross  receipts,  and  there- 
fore indirectly  affecting  the  amount  of  the 
tax  collectible  under  the  statute.  But  it  was 

I  not  to  be  assumed  that  he  would  travel  and 
pay  fare  with  that  object  in  view.  No-  more 
ean  it  be  assumed  in  the  present  case  that 
the  local  taxing  officers,  although  knowing 
that  an  increase  in  their  local  tax  levy  will 
increase  the  tax  rate  upon  railroads,  will  be 
led  by  that  knowledge  to  forget  their  single 
duty  to  the  community  for  which  they  are 
wthig.  No  one  pays  money  for  the  mere 
ttke  of  compelling  others  to  pay.  Some 
personal  advantage  must  be  intended.  No 
loore  will  local  tax  officers  levy  a  tax  upon 
tbeir  nei^bors,  those  who  have  placed  them 
in  position,  for  the  mere  sake  of  increasing 
the  tax  burden  upon  railroads,  especially 
vhen  the  local  levy  is  not  followed  by  an 
equal  increase  in  the  amount  of  the  burden 
<>st  upon  railroads,  and  but  a  trifling  frac- 
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tion  of  that  increase  inures,  either  directly 
or  indirectly,  to  the  benefit  of  the  taxpayers 
of  the  locality.  The  total  value  of  other 
property  in  Michigan  subject  to  ad  valorem 
taxes  was,  according  to  the  record,  in  the 
neighborhood  of  $1,500,000,000,  A  tax  levy 
in  the  city  of  Detroit  for  local  purposes  of 
$1,500,000  would,  therefore,  increase  the 
rate  of  taxation  on  railroad  property  only 
one  mill,  and  that  increase  would  profit  De- 
troit but  little,  as  the  railroad  tax  is  appro- 
priated for  state  purposes  only.  , 

It  may  be  laid  down  as  a  general  proposi- 
tion that  where  a  legislature  enacts  a  specific 
rule  for  fixing  a  rate  of  taxation,  by  which  . 
rule  the  rate  is  mathematically  deduced  from 
facta  and  events  occurring  within  the  year 
and  created  without  reference  to  the  nmtter 
of  that  rate,  there  is  no  abdication  of  the 
legislative  fimction,  but,  on  the  contrary, 
a  direct  legislative  determination  of  the  rate. 
Again,  it  seems  more  reasonable  that  the 
average  rate  should  'be  fixed  by  this  mathe-  [298] 
matical  computation  from  the  other  rates 
already  established  than  for  the  legisLaturo' 
to  prescribe  in  advance  that  which  it  may 
hope  will  be  such  rate.  In  the  one  case 
the  exact  average  is  determined ;  in  the  other 
an  estimate  is  made,  'vhich  may  turn  out 
to  be  more  or  less  than  the  average. 

While  the  peculiar  method  of  ascertaining 
the  average  rate  prescribed  by  this  statute  • 
may  be  new,  yet  the  application  of  an  aver- 
age rate  to  the  taxation  of  railroads  is  not 
new,  nor  confined  to  Michigan.  See  $  1, 
chap.  64,  Public  Statutes  and  Session  Laws 
of  New  Hampshire  of  January  1,  1901,  sec- 
tion first  enact^d  in  1878 ;  1  Mass.  Rev.  Law.<« 
(1902)  chap.  12,  §  93,  p.  227;  chap.  14, 
§§  37,  40,  pp.  266,  268,  incl.,  taken  from 
laws  of  1864,  1865,  and  1880;  2  Mo.  Rev. 
Stat.  (1899)  §§  9363,  9364,  pp.  2175,  2176; 
Wis.  Laws  (1903)  chap.  315,  §§  7-14,  incL 
pp.  496-499;  Boston,  C,  d  M,  R.  Co,  v.  State, 
60  N.  H.  87 ;  State  ex  rel,  Broton  v.  Missouri 
P.  R,  Co.  92  Mo.  137,  6  S.  W.  862 ;  Chicago 
d  A.  R.  Co.  V.  Lamkin,  97  Mo.  496,  10  S.  W. 
200;  State  ex  rel.  Gottlieb  v.  Metropolitan 
Street  R.  Co.  161  Mo.  189,  199,  61  S.  W. 
603. 

We  have  thus  far  assumed  that  there  was 
equity  and  justice  in  applying  to  railroad 
property  the  average  rate  of  taxation  Im- 
posed upon  other  property.  But  this  as- 
sumption is  challenged.  For  instance,  the 
Chicago  &  Northwestern  Railroad  Ck)mpany'8 
property  is  situate  in  the  upper  peninsula 
of  the  state  of  Michigan — 
"and  yet  the  average  rate  of  tax  applied 
to  its  property  depends  upon,  and  increases 
with,  the  taxes  raised  on  all  the  counties  of 
the  'Lower  Peninsula*  of  Michigan,  and  in 
all  the  cities,  towns,  villages,  and  school 
districts  of  those  counties,  for  purely  local 
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purposes.  If  Detroit  spends  $10,000,000  for 
local  government,  the  Northwestern  Railway 
Conipany  has  to  pay  proportionately  more 
tax  on  its  property  in  northern  Michigan 
than  if  Detroit's  tax  for  local  government 
were  $5,000,000;  and,  beyond  that,  if  De- 
troit spends  $1,000,000  or  $5,000,000  for 
purely  domestic  or  private  enterprises,  such 
[299]  as  ^gas  works,  waterworks,  street  railways, 
paiks,  baths,  libraries,  etc.,  the  Northwest- 
ern Railway's  tax  on  its  property  (though 
wholly  outside  of  Detroit — in  the  *Upper 
Peninsula')  is  proportionately  larger  on 
that  account. 

•  •  •  •  • 

"It  may  well  be  that  (as  respects  the 
immediate  point)  the  unity  of  railroad  prop* 
'  erty  would  justify  a  statute  requiring  a 
railroad  to  pay  taxes  to  the  state  at  a  rate 
derived  by  averaging  the  taxes,  state  and 
local,  paid  by  others  in  the  same  taxing 
juiisdiction;  but  the  question  before  the 
coiu^  is  whether  it  can  be  made  to  pay  a 
tax  directly  dependent  upon,  aqd  measured 
by,  the  local  taxes  of  counties,  cities,  towns, 
'  villages,  and  school  districts  where  it  has 
no  part  of  its  property  and  no  office.  Such 
H  plan  operates  to  tax  the  railroad  because 
of  the  expenses  (public and  private)  of  local 
communities  whose  benefits  it  does  not  en- 
joy." 

But  these  considerations  appeal  mainly 
to  the  discretion  of  the  legislature,  and  do 
not  make  against  its  power.  Unless  there 
h»  some  specific  provisions  in  the  state  Con- 
Btitution  compelling  other  action,  the  state 
may  treat  its  entire  territory  as  composing 
but  a  single  taxing  district^  and  deal  with 
all  property  as  within  the  district  and  sub- 
ject to  taxation  accordingly.  There  is  no 
magic  in  county  organization,  no  inherent 
necessity  of  dividing  the  state  into  small 
taxing  districts.  Frequently  railroads  are 
separated  from  other  property,  assessed  by 
a  state  board,  and  the  taxes  collected  there- 
from applied  to  the  general  purposes  of  the 
state.  Sometimes,  it  is  true,  a  portion  of 
the  taxes  thus  collected  is  distributed  pro 
rata  to  the  counties  along  the  lines  of  the 
roads,  but  the  power  of  the  state  to  apply 
the  taxes  from  railroad  property  to  only 
state  purposes  cannot  be  doubted,  and  is 
often  exercised.  If  it  may  take  all  the 
taxes  received  from  railroad  property  and 
apply  it  to  general  state  purposes,  and,  to 
that  extent,  relieve  counties  in  which  there 
is  no  railroad  property  from  their  contri- 
bution to  the  support  of  the  state,  it  has 
equal  power  to  say  that  the  average  rate 
of  taxation  shall  be  dct/^niiined,  not  by  the 
[300] rates  upon  other  'property  in  the  immediate 
Idealities  in  which  the  railroads  are  located, 
l)ut  by  those  upon  all  property  wherever 
situated  in  the  state.    We  do  not  mean  to 


hold  that  cases  may  not  arise  in 
forcing  this  method  of  taxation  worici  soei 
injustice  to  a  railroad  as  to  call  for  jodidm] 
interference.  But  we  do  hold  that  the  mei  i 
fact  that  all  the  property  in  the  state  i^ 
taken  into  account  in  determining  the  mtct 
age  rate  does  not  carry  with  it  sudi  proo4 
of  injustice  and  inequality  as  to  eompai 
the  courts  in  all  cases  to  strike  the  Uttes 
down.  From  the  cases  that  are  before  lu 
involving  this  statute  it  appears  that  then 
are  many  railroad  companies  in  the  ft&te, 
and  we  nuiy  fairly  take  judicial  notice  of 
the  fact  that  the  state  is  traversed  in  al- 
most every  direction  by  railroads.  And 
while  it  is  possible  that  there  may  be  a 
county  or  two  without  one,  jet  it  if  aa 
exception,  and  to  hold  that  for  each  railraad 
the  average  rate  must  be  determined  fraoi 
the  property  in  the  localities  immediate)/ 
contiguous  or  through  which  its  road  pasee ■ 
might  well  introduce  into  the  matter  of 
taxation  a  confusion  and  inequality  result- 
ing in  far  greater  injustice  than  the  uni- 
formity established  by  the  present  syitem. 

Further,  it  must  be  borne  in  mind  that 
the  taxes  collected  from  railroads  in  Mi^i- 
gan  are,  by  §  16  of  the  act,  applicable  to 
state  purposes,  and  while  it  is  doubUcM  trae 
that  the  appropriation  of  theee  taxes   to 
state   purposes  diminishes  the  tax  bardcft 
which   will    fall   upon  other   property,  y«i 
the  case  presented  is  one  in  which  the  legiar 
lature,  taking  a  class  of  property,  impo«ni 
upon   it  through  state  authorities  a  stats 
tax  for  strictly  state  purposes.    That,  so  far 
as  the  restraints  of  the  Federal  Constitutioa 
are  concerned,  it  is  within  the  power  of  a 
state  to  separate  a  particular  class  of  prop* 
erty,  subject  it  to  assessment  and  taxation 
in  a  mode  and  at  a  rate  different  from  thet 
imposed  upon  other  property,  and  apply  the 
proceeds  to  state  rather  than  to  local  por^ 
poses,  is  not  open  to  question.     Kentnclf 
Railroad  Tax  Cases,  115  U.  S.  3tl,  29  U 
ed.  414,  6  Sup.  Ct.  Rep.  57,  is  directly  u 
point.    By  the  legislation  of  Kentucky  nul- 
road    companies   and   their    property   were 
separated  from  other  'proper^,  subjected  m^ 
different  means  and  methods  for  purpow^ 
of  taxation,  and  upon  this  the  oonrt  uH 
(p.  337,  L.  ed.  p.  419,  Sup.  Ct.  Rep.  p.  63': 

*'But  there  is  nothing  in  the  ConsUtntioe 
of  Kentucky  that  requires  taxes  to  be  levied 
by  a  uniform  method  upon  all  deacriptkfls 
of  property.  The  whole  matter  is  left  to 
the  discretion  of  the  legislative  power,  sad 
there  is  nothing  to  forbid  the  claMi6estK4 
of  property  for  purposes  of  taxation  sW 
the  valuation  of  different  classes  by  dif 
ferent  methods.  The  rule  of  equality,  i* 
respect  to  the  subject,  only  requires  tte 
same  means  and  methods  to  be  applied  i» 
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ptrtially  to  all  the  constituents  of  eaeh  class, 
so  that  the  law  shall  operate  equally  and 
uniformly  upon  all  persons  in  similar  cir- 
cumstances." 

See  also  Pittsburgh,  C,  C,  d  8t,  L,  R,  Co. 
T.  Bockun,  154  U.  S.  421,  38  L.  ed.  1031, 
14  Sup.  Ct  Rep.  1114;  Florida  C.  d  P.  R. 
Co.  V.  Reynolds,  183  U.  S.  471,  46  L.  ed. 
283,  22  Sup.  Ct.  Rep.  176;  Coulter  v.  Louis- 
tiUe  d  N.  R,  Co.  196  U.  S.  599,  49  L.  ed. 
C15.  25  Sup.  Ct.  Rep.  342. 

That  no  provision  is  made  for  a  general 
equalization  of  railroad  with  other  prop- 
erty in  the  state  does  not  vitiate  the  assess- 
Best  See  Cummings  v.  Merchants*  Nat. 
Bonk,  101  U.  S.  163,  25  L.  ed.  903,  in  which 
the  question  was  distinctly  presented  and 
determined,  the  court  saying  (p.  161,  L.  ed. 
p.  906): 

'^liile  it  may  be  true  that  this  system 
of  submitting  the  different  kinds  of  property 
subject  to  taxation  to  different  boards  of 
assessors  and  equalizers,  with  no  common 
superior  to  secure  uniformity  of  the  whole, 
may  give  opportunity  for  maladministration 
of  the  law  and  violation  of  the  principle 
of  uniformity  of  taxation  and  equality  of 
burden,  that  is  not  the  necessary  result  of 
these  laws,  or  of  any  one  of  them;  and  a 
law  cannot  be  held  unconstitutional  because, 
while  its  just  interpretation  is  consistent 
with  the  Constitution,  it  is  unfaithfully  ad- 
ministered by  those  who  are  charged  with 
its  execution.  Their  doings  may  be  unlaw- 
ful while  the  statute  is  valid." 

While  there  may  be  no  provision  for  an 
equalization  of  railroad  with  other  property, 
it  will  be  perceived  that  the  statute  names 
the  time  and  plaee  for  the  sessions  of  the 
assessing  board,  gives  to  any  person  or  com- 
rjpany  interested  5ie  right  *to  be  heard,  and 
also  authorizes  the  board  to  correct  the 
Tiluation.  So  that  it  cannot  be  objected 
that  the  railroad  companies  are  precluded 
from  a  full  hearing  on  the  matter  of  valua- 
tion; and,  as  has  heretofore  been  said  by 
this  eourt,  one  hearing  is  sufficient  to  con- 
stitute due  process. 

Other  questions  are  discussed  by  counsel 
in  their  briefs,  but  in  view  of  the  exhaust- 
ive and  well-oonsidered  opinion  of  the  trial 
judge,  with  the  general  trend  of  which  we 
concur,  it  is  unnecessary  to  further  extend 
this  discussion.  It  is  sufficient  to  refer  to 
that  opinion  for  a  consideration  of  those 
questions.  We  have .  noticed  those  which 
■eon  to  us  paramount  and  controlling. 

It  is  diarged  in  the  bill  that  there  was 
t  sjstematic  undervaluation  of  other  prop- 
erty in  the  state,  which  resulted  in  denying 
to  this  plaintiff  the  equal  protection  of  the 
hiw.  The  trial  court  found  against  this 
ekarge.  It  is  enough  to  say  that  generally 
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we  accept  the  finding  of  a  trial  court  upon  a 
question  of  fact  when  the  testimony  respect^ 
ing  it  is  conflicting.  It  may  also  be  said 
that  a  legislature  is  not  bound  to  impose 
the  same  rate  of  tax  upon  one  class  of  prop- 
erty that  it  does  upon  another.  As  it  may 
exempt  all  of  one  class,  so  it  may  impose 
a  different  rate  of  taxation.  It  is  sufficient 
if  all  of  the  same  class  are  subjected  to  the 
same  rate  and  the  tax  is  administrated  im- 
partially upon  them. 
Affirmed. 

Cases  on  the  docket,  niunbered  from  462 
to  487,  inclusive,  are  suits  brought  by  dif- 
ferent railroad  companies  against  this  ap- 
pellee, and  are  submitted  on  the  same  rec- 
ord. The  same  decree  will  be  entered  in 
each  of  them. 

Here  follows  a  list  of  such  cases.,  with 
docket  numbers   and   titles: 

No.  462,  Detroit  d  M.  R.  Co.  v.  Powers; 
No.  463,  Chicago  d  N,  W.  R.  Co.  v.  Powers; 
No.  464,  Toledo,  8.  d  M.  R.  Co.  v.  Powers; 
No.  465,  8t.  Clair  Tunnel  Co.  v.  Povoers;  No. 
466,  Michigan  Air  Line  R.  Co.  v.  Powers; 
No.  467,  Grand  Trunk  W.  R.  Co.  v.  Powers; 
No.  468,  Ann  Arbor  R.  Co.  v.  Powers;  No. 
469,  Cincinnati,  8.  d  M.  R.  Co.  v.  Powers; 
No.  470,  Chicago,  D.  d  C.  O.  T.  Junction 
R.  Co.  V.  Powers;  No.  471,  Munising  R. 
Co.  V.  Powers;  No.  472,  Lake  8uperior  d 
I.  R.  Co.  ▼.  Povoers;  No.  473,  Marquette 
d  8.  E.  R.  Co.  V.  Powers;  No.  474,  Chicago^ 
M.  d  8t.  P.  R.  Co.  V.  Powers;  No.  475,. 
8ault  8te.  Marie  Bridge  Co.  v.  Powers;  No. 

476,  Mineral  Range  R.  Co.  v.  Powers;  No.. 

477,  Duluth,  8.  8.  d  A.  R.  Co.  v.  Powers;: 
No.  478,  Detroit,  Q.  H.  d  M.  R.  Co.  v.. 
Powers;  No.  479,  Pontiao,  0.  d  Jf, 
R.  Co.  V.  Powers;  No.  480,  Minneapolis, 
8t.  P.  d  8.  8.  M.  R.  Co.  V.  Powers;  No.  481, 
Copper  Range  R.  Co.  v.  Powers;  No.  482, 
Oogebio  d  M.  River  R.  Co.  y.  Pouters;  No. 
483,  Manistee  d  N.  E.  R.  Co.  v.  Powers; 
No.  484,  Escanaba  d  L.  8.  R.  Co.  y.  Powers; 
No.  486,  Grand  Rapids  d  I.  R.  Co.  v. 
Pouters;  No.  486,  Wisconsin  d  M.  R.  Co, 
y.  Powers;  No.  487,  Lake  8hore  d  M.  B, 
R.  Co.  y.  Powers. 


•AGUEDA   BENEDICTO  DB  LA  RAMA,  [303] 

Appt., 

V. 

ESTEBAN  DE  LA  RAMA. 

(See  8.  C.  Reporter's  ed.  308-319.) 

1.  Appeal-^iirlBdlctloii—jreylevv  of  de- 
eree  of  ■apreme  court  of  Philippine 
Islands     In     dlyoree  proceedlnir.— The 

general  rule  that  the  Federal  courts  have  no 
jurisdiction  of  the  subjects  of  divorce  or  all-  ^ 
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monj  does  not  preclude  an  appeal  to  the  Su- 
preme Court  of  the  United  States  under  the 
act  of  July  1,  1902  (32  Stat,  at  L.  691-695. 
cUap.  13G9,  U.  S.  Comp.  Stat.  Supp.  1905,  p. 
154),  §  10,  allowing  appeals  to  that  court 
fr«m  the  supreme  court  of  the  Philippine 
Islands  in  all  actions,  cases,  causes,  and  pro- 
ceedings in  which  the  value  In  controversy 
exceeds  $25,000,  to  review  a  decree  of  that 
court  reversing  a  decree  of  the  court  of  fii'st 
instance,  granting  a  divorce  to  the  wife,  and 
awarding  her  a  sum  in  excess  of  that  amount 
as  alimony  pendente  lite,  and  as  her  share 
of  the  conjugal  property. 

S.  Appeal-Hmestlona  revie^vable-Hiafll- 
cfeney  of  evidence  In  divorce  pro- 
ceedinflTM—The  sufiSciency  of  the  eridence  on 
which  a  divorce  to  the  wife  was  refused  is 
open  for  reyiew  in  the  Supreme  Court  of  the 
United  States  on  an  appeal  from  the  supreme 
court  of  the  Philippine  Islands,  taken  under 
the  act  of  July  1,  1902,  S  10.  allowing  such 
appeals,  to  be  governed  by  the  rules  appli- 
cable to  appeals  from  circuit  courts,  in  all 
cases  in  which  the  Jurisdictional  amount  is 
Involved,  where  the  correctness  of  the  de- 
nial of  alimony  pen<!ente  lite  and  of  a  sepa- 
ration of  the  conjugal  property  cannot  be  de- 
termined without  passing  upon  the  weight  of 
such  evidence,  and  the  appeal  was  taken 
from  the  whole  decree. 


S.  Bvl deuce— aafllcfency    to    •aatafn    dl- 

vorce.-.The  evidence  is  sufhrient  to  estab- 
lish that  the  adultery  of  the  husband  was  ac- 
companied by  public  scandal  and  disgrace  of 
the  wife,  as  is  required  by  the  Spanish  laws 
to  sustain  a  divorce,  by  testimony  that  he 
abandoned  his  wife,  excluded  her  from  his 
house,  and  formed  open  and  illicit  relations 
with  three  other  women,  who  bore  him  a 
family  of  children. 

4*  Appeal^reversal  of  llndinir  of  fact.— 

The  finding  of  the  court  of  first  Instance  In 
a  divorce  proceeding  that  the  wife  bad  not 
committed  adultery  should  not  have  been  re- 
versed by  the  supreme  court  of  the  Philippine 
Islands  unless  such  finding  was  plainly  and 
manifestly  against  the  wciKbt  of  the  evidence* 
«ven  where  there  was  a  literal  compliance  with 
the  provision  of  S  497  of  the  I'ode  of  Civil 
Procedure,  empowering  such  court  to  review 
the  evidence  in  case  the  excepting  party 
filed  a  motion  In  the  court  of  first  Instance 
for  a  new  trial  on  the  ground  that  the  find- 
ings of  fact  were  plainly  and  manifestly 
against  the  weight  of  evidence,  and  such  mo- 
tion was  overruled,  and  due  exception  was 
takeo  to  the  ruling. 

[No.   102.] 

Argued  Deoemher  5,  6,  1905.    Decided  April 

2,  1906. 

APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judg- 
ment which  reversed  a  decree  of  divorce  ren- 
dered by  the  Court  of  First  Instance  of  the 
Province  of  Iloilo,  and  dirp<*torl  that  the 
eomplaint  be  dismissed.  Rcvers^^^d  and  re- 
manded for  further  proceed ini^s. 


Statement  by  Mr.  .lu.stice  Bro^m: 
This  was  a  suit  brought  in  ttie  court  of 
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first  instance  of  the  province  of  Ilnilo  by  xi^ 
appellant,  as  plaintiff,  against  hcf 
band,  the  defendant,  for  a  judicial 
ration  or  divorce  a  meisa  et  thoro,  an  equal 
separation  of  the  property  of  the  eooju- 
gal  partnership,  for  :\n  allowance  to  the 
plaintiff  for  her  support  during  the  pend- 
ency of  the  action,  and  for  counsel  fees, 
costs,  and  general  relief,  upon  the  ground 
of  the  husband's  adultery  and  the  puUic 
scandal  and  disgrace  thereby  brought  upon 
the  plaintiff. 

In  his  answer  defendant  alleged,  bj  way 
of  recrimination,  adultery  on  the  pert  at 
the  wife,  denied  the  existence  of  any  eom- 
munity  property,  and  prayed  for  s  diTortx 
without  alimony. 

Upon  the  trial,  the  court  decreed  a  di- 
vorce to  the  plaintiff  on  account  of  ber  hus- 
band's adultery,  as  well  as  t1i>  paymmt 
•of  $81,042.76,  Mexican  money,  due  her  a?; 
her  unpaid  share  of  the  property  U>l<»n;png 
to  the  conjugal  partnership,  as  well  as  the 
sum  of  $3,200,  Mexican  money,  as  an  al- 
lowance for  her  support  since  the  date  upon 
which  the  action  was  instituted,  beix^  at 
the  rate  of  400  peso^  a  month  for  eight 
months,  with  costs. 

After  motion  for  a  new  trial  had  bees 
made  and  overruled,  defendant  appealed  to 
the  supreme  court,  which  reversed  the 
decree  of  the  court  below,  incorporated  in 
its  opinion  certain  findings  of  fact,  and 
ordered  judgment  absolute  that  the  cooh 
plaint  be  dismissed. 

Whereupon  plaintiff  appealed  to  this 
court  under  I  10  of  the  act  of  July  I,  1901, 
to  provide  a  temporary  dvil  govemmcBt  !■ 
the  Philippine  Islands  (32  SUt  at  L.  691- 
695,  chap.  1360,  U.  S.  Oomp.  SUt.  Sop^ 
1905,  p.  154) ,  a  copy  of  which  section  is  givei 
in  the  margin.f 

f'Sec.  10.  That  the  Sapreme  Court  of  the 
United  States  shall  have  jurisdiction  to  rtvto*. 
revise,  reverse,  modify,  or  alBnn  the  final  j«Ac> 
ments  and  decrees  of  the  sapremt  coort  of  tkt 
Philippine  Islands  in  all  actions,  case*.  casaHb 
and  pro  ^o.^dings  now  pending  therein,  or  h«ro> 
after  determined  thereby.  In  which  the  Coa- 
st itutlon  or  any  statute,  treaty,  titles  rigkC  or 
privilege  of  the  United  States  Is  Involvod.  or  la 
causes  in  which  the  value  In  coBtroversy  a- 
ceeds  twenty-five  thousand  dollars,  or  in  wbkb 
the  title  or  possession  of  real  estate  »c*«dtsi 
In  value  the  sum  of  twenty-five  thousand  dol 
lars,  to  he  ascertained  by  the  oath  of  dtbtf 
party  or  of  other  competent  wltnessca.  Is  is- 
volved  or  brought  In  qoectlon :  and  socb  final 
Judgments  or  decrees  may  and  can  be  revlevti, 
revised,  reversed,  modified,  or  afilrmed  liy  mhi 
Supreme  Court  of  the  United  States  oa  appeal 
or  writ  of  error  by  the  party  aggrieved,  la  tht 
same  manner,  under  the  same  regulatlona  sad 
by  the  same  procedure,  as  tar  as  applkahia 
as  the  final  judgments  and  decrees  of  tbt  cl^ 
cult  courts  of  the  United  SUtca." 
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Mr.  Fzederic  R.  Condert  argued  the 
eiuse,  and,  with  Mr,  Howard  Thayer  Kings- 
Utry,  filed  a  brief  for  appellant. 

1^  counsel  for  appellee. 

Hr.  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

An  important  question  of  jurisdiction 
b  presented  l^  the  record  in  this  case.  It 
bis  been  a  long-established  rule  that  the 
courts  of  the  United  States  have  no  juris- 
diction upon  the  subject  of  divorce,  or  for 
the  allowance  of  alimony,  either  as  an  orig- 
iiil  proceeding  in  chancery,  or  an  inoi- 
^t  of  a  divorce  or  separation,  both  by  rea- 
Mii  of  the  fact  that  the  husband  and  wife 
euuiot  usually  be  citizens  of  different  states 
10  long  as  the  marriage  relation  continues 
it  rule  which  has  been  somewhat  relaxed 
ii  recent  eases),  and  for  the  further  reason 

I  that  a  suit  for  divorce  in  itself  involves  no 
pecuniary  value.  Barber  v.  Barber,  21  How. 
532,  16  L.  ed.  226,  and  the  analogous  cases 
vlKurtg  V.  Moffitt,  115  U.  S.  487,  29  L.  ed. 
458,  6  Sup.  Ct.  Rep.  148 ;  Durham  v.  8ey- 
nour,  161  U.  S.  235,  40  L.  ed.  682,  16  Sup. 
Ct  Rep.  452;  and  Perrine  ▼.  Slack,  164  U. 

I   S.  452,  41  L.  ed.  510,  17  Sup.  Ct.  Rep.  79. 

n  *Bat  the  general  rule  above  stated  has 
00  application  to  the  jurisdiction  of  the 
territorial  courts,  or  of  the  appellate  ju- 
risdiction of  this  court  over  those  courts. 
Henee,  we  held  in  Simms  v.  Bimma,  175 
U.  S.  162,  44  L.  ed.  115,  20  Sup.  Ct.  Rep. 
$8,  that  an  appeal  lies  from  a  decree  of 
tiie  supreme  court  of  a  territory  dismiss- 
ing the  suit  of  a  husband  for  a  divorce 
Hid  awarding  to  a  wife  alimony  and  coun- 
ttl  fees,  amounting  in  all  to  more  than 
$5,000,  so  far  as  the  decree  fixes  the  ali- 
Booy.  This  was  an  appeal  from  the  su- 
preme court  of  Arizona,  and  the  court 
^d  that  the  above  considerations  ex- 
peMed  in  Barber  ▼.  Barber,  21  How.  582, 
16  L  ed.  226,  had  no  application  to  the 
appellate  jurisdiction  of  this  court  over 
t^  eoorts  of  a  territory;  that  Congress, 
Uring  entire  dominion  and  sovereignty 
<"»  territories,  "has  full  legislative  pow- 
^  over  all  subjects  upon  which  the  legis- 
Ittare  of  a  state  might  legislate  within 
^  state;  and  may  at  its  discretion  in- 
tnst  that  power  to  the  legislative  assem- 
Wy  <rf  a  territory,"  citing  Cope  v.  Cope, 
137  U.  a  682,  34  L.  ed.  832,  11  Sup.  Ct. 
B«p.  222.  It  was  further  held  that  so 
^  as  the  question  of  divorce  was  con- 
^Bnied,  the  decree  could  not  be  reviewed 
M  this  court,  ''both  because  that  was  a 
•stter  the  value  of  which  could  not  be 
tttoaated  in  money;  and  because  the  re- 
^••1  of  the  divorce  involved  no  matter  of 
|sv,  but  mere  questions  of  fact,  depend- 
ing on  the  evidenee,  and  which  this  court 
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is  not  authorized  to  re-examine."  It  was 
further  said:  "The  decree  for  alimony  and 
counsel  fees,  although  in  one  sense  an  in- 
cident to  the  suit  for  divorce,  is  a  dis- 
tinct and  severable  final  judgment  in  fa- 
vor of  the  defendant  for  a  sum  of  money 
of  a  sufficient  jurisdictional  amount,  and 
is  therefore  good  ground  of  appeal."  The 
appeal  in  that  case  did  not  involve  the 
merits. 

The  intimation  that  this  court  could  not 
review  the  refusal  of  the  divorce  because  it 
could  not  re-examine  questions  of  fact 
was  undoubtedly  thrown  out  in  view  of  the 
territorial  practice  act  of  April  7,  1874 
(18  Stat,  at  L.  27,  chap.  80,  S  2),  providing 
that  "on  appeal"  (from  a  territorial  court), 
"instead  of  the  evidence  at  large,  a  state- 
ment of  the  facts  of  the  case  in  the  nature 
of  a  special  verdict,  and  also  th6  rulings 
of  the  court  on  the  admission  or  *rejec-[309] 
tion  of  evidence,  when  eoraepted  to,  shall 
be  made  and  certified  by  the  court  below, 
and  transmitted  to  the  Supreme  Courts 
together  with  the  transcript  of  the  proceed- 
ings and  judgment  or  decree." 

Since  that  act  was  passed  we  have  al- 
ways held  that  the  jurisdiction  of  this 
court  on  an  appeal  from  the  supreme  court 
of  a  territory  did  not  extend  to  a  re-ex- 
amination of  the  facts,  but  was  limited  to 
determining  whether  the  findings  of  fact  sup- 
ported the  judgment,  and  to  reviewing  er- 
rors in  the  admission  or  rejection  of  tes- 
timony, when  exceptions  have  been  duly 
taken  to  the  action  of  the  court  in  this 
particular.  Stringfellow  v.  Cain,  99  U.  S. 
610,  25  L.  ed.  421;  Eilera  v.  Boatman, 
111  U.  S.  356,  28  L.  ed.  454,  4  Sup.  Ct. 
Rep.  432;  Idaho  <£  O.  Land  Improv.  Co. 
V.  Bradbury,  132  U.  S.  509,  33  L.  ed.  433, 
10  Sup.  Ct.  Rep.  177;  Mammoth  Min.  Co. 
V.  l^alt  Lake  Foundry  d  Mach.  Co.  161  U.  S. 
447,  38  L.  ed.  229,  14  Sup.  Ct.  Rep.  384; 
Young  v.  Amy,  171  U.  S.  179,  43  L.  ed. 
127,  18  Sup.  Ct.  Rep.  802. 

This  act,  however,  has  no  application 
to  the  Philippine  Islands,  appeals  from  the 
supreme  court  of  which  are  regulated  by' 
§  10  of  the  act  of  July  1,  1902,  wherein 
it  is  declared  that  a]>peal8  from  the  su- 
preme court  of  the  Philippine  Islands  shall 
extend  to  all  actions,  cases,  causes,  and  pro- 
ceedings "in  which  the  value  in  contro- 
versy exceeds  $25,000."  These  are  review- 
aole  on  appeal  or  writ  of  error  by  the  par- 
ty aggrieved,  in  the  same  manner  as  the 
tinal  judgments  and  decrees  of  the  circuit 
courts  of  the  United  States.  There  is  no 
requirement  that  the  facts  shall  be  found. 
Appeals  from  the  final  decrees  in  these 
(circuit)  courts  extend  to  an  examination 
of  the  facts  as  well  as  the  law.  While, 
upon  such  review,  this  court  will  generally 
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accept  the  concurrent  conclusions  of  the 
trial  and  appellate  courts,  yet,  as  was  said 
by  Mr.  Justice  Brewer  in  Beyer  v.  Le  Fevre, 
180  U.  S.  114-119,  40  L.  ed.  1080-1082, 
22  Sup.  Ct.  Rep.  765:  "There  has  always 
been  recognized  the  right  and  the  duty  of 
this  court  to  examine  the  record,  and  if 
it  finds  that  the  conclusions  are  wholly 
unwarranted  by  the  testimony,  it  will  set 
the  verdict  or  report  aside  and  direct  a 
re-examination." 

In  this  case  there  was  no  finding  of 
facts  either  b''  the  court  of  first  instance, 
or  by  the  supreme  court  of  the  Islands, 
[310]  except  *as  they  appear  in  the  opinion.  It 
is  doubtful  whether  this  is  a  finding  of 
facts  within  the  statute  {Lehnen  v.  Dick- 
son, 148  U.  S.  71,  37  L.  ed.  373,  13  Sup. 
Ct.  Rep.  481;  British  Queen  Min.  Co.  ▼. 
Baker  Silver  Min.  Co.  139  U.  S.  222,  35 
L.  ed.  147,  11  Sup.  Ct.  Rep.  523;  Dickin- 
8on  V.  Planters*  Bank,  16  Wall.  250,  21 
L.  ed.  278;  Saltonstall  v.  Birtwell,  150  U. 
S.  417,  37  L.  ed.  1128,  14  Sup.  Ct.  Rep. 
169;  Stone  v.  United  States,  164  U.  8. 
380,  41  L.  ed.  477,  17  Sup.  Ct.  Rep.  71), 
but,  in  any  event,  it  is  not  binding  upon 
us  in  the  absence  of  an  authority  to  make 
it. 

While,  as  indicated  in  Simms  v.  Simms, 
the  decree  for  alimony,  although  in  one 
sense  an  incident  to  the  suit  for  divorce, 
is  a  distinct  and  final  judgment  for  a  sum 
of  money,  and  is  therefore  a  good  ground 
for  appeal  from  that  part  of  the  decree, 
yet,  where  the  appeal  is  from  the  whole 
decree  (as  in  this  case),  or  even  from  a 
part  of  the  decree,  and  the  denial  of  ali- 
mony or  separation  of  the  conjugal  prop- 
erty depends  upon  the  evidence  which  bears 
upon  the  right  to  a  divorce,  we  cannot  de- 
termine that  question  without  passing  upon 
the  sufficiency  of  the  testimony  authoriz- 
ing or  refusing  the  divorce.  An  appeal 
from  the  decree  for  alimony  or  other  prop- 
erty right  would  be  of  no  value  whatever 
unless  the  facts  connected  with  the  allow- 
ance or  refusal  of  such  right  were  open  to 
review  in  the  appellate  court.  Although 
an  appeal  from  a  part  of  a  decree  does  not 
bring  up  the  part  not  appealed  from,  yet, 
if  the  whole  decree  must  be  reviewed  in 
order  to  decide  the  appeal,  such  appeal 
brings  up  the  entire  record.  Kelsey  ▼. 
Western,  2  N.  Y.  600;  Union  Trust  Co.  ▼. 
Trumbull,  137  111.  169,  27  N.  E.  24;  WaUe- 
er  v.  PHtchard,  121  111.  227,  12  N.  E.  836. 
The  case  is  even  stronger  where  the  appeal 
is  taken  from  the  whole  decree. 

The  hardship  of  denying  an  appeal  in 
this  ease,  as  well  as  review  of  the  testi- 
mony upon  the  subject  of  divorce,  is  appar- 
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ent   when   the   peculiar    provisions  of  tA 
Philippine  Code  are  considered. 

By  Article  1315:  ^Persons  who  may  b 
joined  in  matrimony  may,  before  oelebrml 
ing  it,  execute  contracts  .  .  .  In  tli 
absence  of  contracts  relating  to  property 
it  shall  be  understood  that  the  marriAg 
has  been  contracted  under  the  system  o 
legal  conjugal  partnership." 

'Article  1401 :  "To  the  conjugal  partner 
ship  belong: 

"1.  Property  acquired  for  a  valuable 
consideration  during  the  marriage  at  thi 
expense  of  the  partnership  property,  whetJj 
er  the  acquisition  is  made  for  the  partner 
ship  or  for  one  of  the  spouses  only. 

"2.  That  obtained  by  the  industry,  saJ 
aries,  or  work  of  the  spouses,  or  of  eitlko 
of  them. 

"3.  The  fruits,  income,  or  interest  collect^ 
ed  or  accrued  during  the  marriage,  oomiii| 
from  the  partnership  property,  or  fron 
that  which  belongs  to  either  one  of  Uu 
spouses." 

Article  1392:  "By  virtue  of  the  eoth 
jugal  partnership  the  earnings  or  profits 
indiscriminately  obtained  by  either  of  the 
spouses  during  the  marriage  shall  belong; 
to  the  husband  and  the  wife,  share  and 
share  alike,  upon  the  dissolution  of  the  mar- 
riage." 

Article  1407:  "AU  the  property  of  the 
marriage  shall  be  considered  as  partnership 
property  until  it  is  proven  that  it  bekMigi 
exclusively  to  the  husband  or  to  the  wife.* 

Article  73:  "A  decree  of  divoree  shall 
produce   the   following   effects:     •    .    . 

"3.  The  guilty  spouse  shall  loee  all  that 
may  have  been  given  or  promised  hin  or 
her  by  the  innocent  one,  or  by  any  other 
person,  in  consideration  for  the  latter; 
and  the  innocent  spouse  shall  keep  all  that 
he  or  she  has  received  from  the  guilty  oar, 
being  permitted  besides  to  claim  forthwith 
all  that  may  have  been  promised  by  tte 


» 


same. 

In  the  opinion  of  the  court  of  first  is* 
sUnce  it  is  stated  that  the  plaintiff  rt* 
ceived  from  her  mother  2,000  peeos,  whic^ 
with  interest  amounting  to  S45  peeos,  ■«* 
be  regarded  as  the  portion  eontribvted  \/f 
the  wife  to  the  eon  jugal  partaersliipu  For 
the  purposes  of  jurisdiction  it  makes  so 
difference  whether  the  amount  claimed  W 
termed  alimony  or  the  wife's  share  of  tht 
community  property.  It  is  sufScient  ihst 
she  claimed  to  be  entitled  to  an  amosst 
exceeding  $26,000,  and  that  the  daim  ws* 
not  baseless  is  shown  by  the  decree  of  the 
court  of  first  instance  ^allowing  it  9ji 
the  decree  of  the  supreme  court  she  ws« 
denied  all  recovery  of  any  descriptioa,  op* 
the  ground  of  her  adultery.  If,  upon  a  rt- 
riifw  of  the  testimony,  it  were  found  tkat 
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•he  waa  not  guilty  of  adultery,  she  would 
miqitestionably  be  entitled  to  one  half  of 
the  conjugal  property. 

As  S  10  of  the  Philippine  statute  above 
cited  allows  an  appeal  to  this  court  from 
"judgments  and  decrees  of  the  supreme 
court  of  the  Philippine  Islands  in  all  ac- 
tions, cases,  causes,  and  proceedings 
...    in  which  the  value  in  controversy 

k  exceeds  twenty-five  thousand  dollars,"  we 
know  of  no  power  in  this  cOurt  to  create 
tn  exception  where  the  statute  has  made 
none.     Such   a   decision  would  be  a  plain 

I       ttse  of   judicial   legislation. 

Our  conclusion  upon  this  branch  of  the 
case  is  that  the  appeal  was  properly  taken, 
and  that  it  calls  for  a  re-examination  of 
the  grounds  upon  which  the  petition  for 
a  separation  of  the  conjugal  property  and 
alimony  pendente  lite  was  denied. 

2.  In  her  complaint  the  plaintiff  charges 
abandonment  by  her  husband  without  cause, 
and  also  adultery  with  three  women,  by 
each  of  whom  he  had  children,  and  which 
resulted  in  public  scandal  and  the  disgrace 
of  the  plaintiff.  In  his  answer  defendant 
denies  that  he  abandoned  the  plaintiff 
vithout  sufficient  cause,  and  avers  that 
"be  ejected  her  from  hii»  house  on  account 

'  of  indignation,"  created  by  her  adultery 
with  a  Spanish  corporal;  he  denies  the  va- 
rious allegations  of  adultery  charged  against 
Mm,  and  says  that  even  if  they  are  true, 
they  are  nothing  more  than  the  "necessary 
consequences  of  the  indescribable  conduct 
of  the  plaintiff." 

The  parties  were  married  in  July,  1891, 
she  being  then  fourteen  years  of  age  and 
be  twenty-three,  and  lived  happily  together 
for  about  thirteen  months,  when  in  August, 
1892,  a  separation  ensued. 

Upon  the  trial  the  defendant  made  no 
denial  of  his  adulteries,  but  simply  de- 
dined  to  answer  any  questions  on  the  sub- 
ject. His  adultery,  however,  with  three 
separate  women  and  the  birth  of  a  child 
by  each  was  proven  to  the  satisfaction  of 

|n3]both  'courts  below,  and  was  not  attempted 
to  be  disproved  by  evidence  on  the  part  of 
the  defendant.  Under  the  Spanish  law 
the  adultery  of  the  husband,  to  be  a  good 
ground  for  separation,  must  be  accompanied 
br  public  scandal  and  disgrace  of  the  wife, 
idthough  there  is  no  evidence  that  the  hus- 
Innd  ''ejected  her  from  his  house  on  account 
«^  indignation,"  as  set  up  in  his  answer, 
^  fatet  that  he  abandoned  his  wife,  ex- 
ciudea  her  from  liis  bouse,  and  formed 
upen  and  illicit  relations  with  three  other 

I  vomen,  who  bore  him  a  family  of  children, 
is  quite  sufficient  evidence  that  his  adul- 
tery was  accompanied  by  public  scandal 
and  disgrace  to  the  wife. 

There  was  a  difference  of  opinion  be- 
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tween  the  trial  court  and  the  supreme 
court  as  to  the  adultery  of  the  plaintiff. 
This  is  the  principal  contested  fact  in  the 
case.  The  question  really  is  whether  the 
finding  of  the  court  of  first  instance,  that 
the  plaintiff  had  not  committed  adultery, 
was  so  manifestly  against  the  weight  of 
evidence  that  the  supreme  court  was  justi- 
fied in  reversing  it. 

•By  §  497  of  the  Code  of  Civil  Procedure 
it  is  enacted  that  "the  supreme  court  shall 
not  review  the  evidence  taken  in  the  court 
below,  nor  retry  the  question  of  fact,  ex- 
cept, .  .  .  3.  If  the  excepting  party 
filed  a  motion  in  the  court  of  first  instance 
for  a  new  trial,  upon  the  ground  that  the 
findings  of  fact  were  plainly  and  manifest-  , 
ly  against  the  weight  of  evidence,  and  the 
judge  overruled  said  motion,  and  due  ex- 
ception was  taken  to  his  overruling  thie 
same,  the  supreme  court  may  review  the 
evidence,"  etc. 

The  defendant  did  move  for  a  new  trial 
in  the  court  of  first  instance,  on  the  ground 
that  the  "conclusions  which  in  said  deci- 
sion have  been  deducted  from  the  facts  are 
contradictory  to  what  the  evidence  filed  in 
this  case  have  shown." 

This  is  not  a  literal  compliance  with  | 
497,  above  cited,  as  it  is  not  stated  that 
the  findings  of  fact  are  plainly  and  mani- 
festly against  the  weight  of  the  evidence. 
It  seems  rather  to  fall  within  the  terms  of 
§  145  of  the  Code  of  Civil  Procedure,  by 
the  terms  of  which  the  court  of  first  in- 
stance may,  at  *any  time  during  the  term[314] 
at  which  the  action  has  been  tried,  set 
aside  the  judgment  and  grant  a  new  trial 
on  the  ground  that  "the  evidence  was  in- 
sufiieient  to  justify  the  decision,  or  that 
it  is  against  the  law."  But  in  this  con- 
nection it  is  also  provided  by  §  146  that 
the  "overruling  or  granting  of  a  motion 
for  a  new  trial  shall  not  be  a  ground  of 
exception,  but  shall  be  deemed  to  have 
been  an  act  of  discretion  on  the  part  of 
the  judge." 

Defendant  also  prepared  a  bill  of  excep- 
tions containing  the  evidence  upon  which 
the  hearing  was  had  in  the  supreme  court. 

Under  the  circumstances,  and  waiving 
the  question  whether  there  was  such  a  mo- 
tion for  a  new  trial  as  is  contemplated  by 
§  497,  we  are  of  the  opinion  that  the  judg- 
ment of  the  court  of  first  instance  should 
not  have  been  reversed,  unless  the  findings 
of  that  court  were  plainly  and  manifestly 
against  the  weight  of  the  evidence. 

The  adultery  charged  upon  the  plaintiff 
is  said  to  have  been  committed  with  one 
Corporal  Zabal  of  the  civil  guard  at  Tali- 
say,  where  the  parties  then  lived.  The 
principal  testimony  establishing  that  fact 
is  that  of  Apolonia  Aurelio,  a  confidential 
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servant,  who  swears  she  entered  the  serv- 
ices of  the  plaintiff  in  1891,  that  the  cor- 
poral used  to  frequent  the  plaintiff's  house 
during  the  absence  of  the  husband,  who 
was  wont  to  leave  home  to  inspect  his 
haciendas;  that  plaintiff  habitually  visited 
the  quarters  of  the  civil  guard  for  the  pur- 
pose of  meeting  Zabal,  and  that  Zabal  was 
also  in  the  habit  of  going  to  the  plaintiff's 
house  at  ten  o'clock  at  night  and  remaijiuig 
until  morning;  that  defendant  became  ac- 
quainted with  these  facts  from  a  letter 
written  by  plaintiff  to  be  sent  to  Zabal 
at  the  quarters  of  the  civil  guard,  but  pur- 
loined by  the  witness  and  given  to  defend- 
ant. This  letter,  which,  upon  the  theory 
of  the  defendant,  would  have  furnished 
'  concluflive  evidence  of  the  plaintiff's  adul- 
tery, was  destroyed.  The  letter,  if  written 
at  all,  was  written  in  May,  yet  her  hus- 
band continued  to  live  with  her  until  Au- 
gust, when  he  carried  her  to  her  parents 
in  the  town  of  Valladolid,  apparently  for 
(3 15]  a  visit,  cohabited  with  her  there,  *and  then 
abandoned  her.  His  version  is  that  he 
took  her  to  her  mother  on  the  same  or  the 
next  day  after  he  discovered  the  letter,  and 
that  he  did  not  cohabit  with  her  there, 
although  he  occupied  the  same  room,  in 
which  there  was  but  one  bed.  Little  re- 
liance was  placed  upon  the  testimony  of 
Apolonia  by  either  of  the  courts  below, 
as  it  appeared  that  she  did  not  enter  the 
service  of  the  plaintiff  until  the  year  189S, 
after  the  couple  had  separated,  and  that 
she  was  then  sent  by  the  husband  to  the 
wife  as  a  servant.  She  also  told  a  most 
improbable  story  of  always  sleeping  in  the 
room  of  the  plaintiff  duing  her  husband's 
absence,  and  even  while  the  corporal  was 
there.  The  court  of  first  instance  Tound 
that  the  attitude  of  the  witness  was  ap- 
parently hostile  to  the  plaintiff  by  reason 
of  the  fact  that  Apolonia  was  about  to 
marry  a  man  whom  the  plaintiff  disliked, 
and  the  plaintiff  had  punished  her. 

Upon  the  other  hand,  the  court  of  first 
instance  did  not  hesitate  to  say  that  the 
attitude  of  the  plaintiff  during  the  trial 
of  the  case  waa  such  as  to  impress  the 
oourt  very  favorably  in  her  behalf.  '*Her 
entire  bearing  was  that  of  a  modest,  retir- 
ing, self-respecting,  and  conscientious  wom- 
an.". There  was  testimony  tending  to  show 
that  Apolonia  did  not  want  to  testify,  but 
was  given  two  packages  of  paper  money 
in  order  to  induce  her  to  do  so,  and  that 
another  witness  was  also  paid  for  his  testi- 
mony. The  testimony  of  Apolonia  is  to 
a  certain  extent  bolstered  up  by  that  of 
three  or  four  men,  whose  intelli^nce  was 
evidently  of  such  a  low  order  that  they 
ean  scarcely  deserve  to  be  called  corrobo- 
rating witnesses.  The  judge  of  the  court 
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came  to  the  conclusion  that  "the  test&i 
mony  of  this  woman  is  too  uncertain  mud  Um 
suspicious  to  justify  any  court  in  dedax^ 
ing  the  plaintiff  guilty  of  adultery,  es- 
pecially when  the  worthlessness  and  tht 
dubious  character  of  the  testimony  ol  the 
other  witnesses  for  the  defendant  on  thif 
subject  increase  the  probability  of  the  ex- 
istence of  something  in  the  nature  of  % 
conspinu^  to  destroy  the  case  of  the  plain- 
tiff, and  to  support  that  of  the  defendant 
in  the  present  action." 

As  already  stated,  these  parties  vert* 
married  in  July,  1891,  *the  plaintiff  tb«[: 
being  but  fourteen  years  of  age.  Tht  in- 
trigue with  Zabal,  if  it  occurred  at  all 
took  place  within  thirteen  months  there- 
after,  as  the  parties  separated  in  August, 
1892.  The  story  that  a  bride  of  fourteen, 
happily  married,  and  living  in  comfort, 
if  not  in  luxury,  should  immediately  after 
her  marriage  enter  into  liaison  with  a  cob- 
mon  soldier,  should  receive  him  at  her 
house  in  the  presence  of  her  servants,  with* 
out  an  attempt  at  concealment,  spend  the 
night  with  him  with  her  oonfidoitial  maid 
apparently  sleeping  in  the  same  room, 
should  openly  visit  his  quarters  at  night 
taking  her  maid  with  her,  is  so  improbabl* 
that  it  should  only  be  accepted  upon  rri- 
denoe  leaving  no  other  legitimate  cooclo- 
sion  to  be  drawn  from  it  except  that  of 
adultery.  The  inference  that  this  testi- 
mony was  fabricated  was  so  strong  that  the 
courts  below  were  fully  justified  in  disre- 
garding it.  The  court  of  first  instance  dis- 
carded it  entirely.  The  supreme  oourt 
evidently  placed  no  reliance  upon  it,  but 
found  conclusive  evidence  of  adultery  in  s 
letter  written  in  March,  1899,  by  the  pUia- 
tiff  to  her  husband. 

This  letter,  which  was  written  seven  yssn 
after   their  separation,  is  printed  in  the  mar* 
gin.t    We  do  not  regard  it  as  by  any  •m6sns[J 
conclusive.    While  it  is  perhapa  susceptible 
of  the  construction  put  upon  it  by  the  ha«- 

tTbe  letter  of  March  6,  1899.  mddrt— <d  by 
the  plaintiff  to  the  defendant  reads  as  foltovi 
"My  respected  and  unforgetable  Eiteban : 
*'Pardon  that  I  disturb  yonr  traDqnlUltr 
E.,  that  In  the  midst  of  a  profound  seotliDcnt 
that  aiBlcts  me  I  find  consolation  for  mjr  pro- 
found grief  In  addresslnf  the  man  who  loTf* 
me  In  the  time  of  my  good  fortune,  ind  «b< 
led  me  to  the  altar  before  the  eyes  oC  the  beU« 
wbom  we  most  lovc^  God.  Remember  nw.  >* 
fall  a  drop  of  compassion  from  your  tool: 
look  at  me  back  again  with  yonr  cheerful  ey«s 
at  the  woman  who  Is  watching  for  you  1 
know  well  that  you  are  very  disgusted  witb 
me.  and  for  Just  reason, — for  bavtag  clato** 
my  pension.  Be  calm,  quiet  yourself.  refl#rt 
a  moment  for  my  situation,  which  1  will  eiplala 

to  you. 

When  you  went  to  Europe,  mother  went  U 
see  you  to  explain  our  situation   to  you.  sd4 
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band,  it  is  entirely  oonsistent  with  the  the- 
<frj  that  she  had  been  abandoned  by  her  hus- 
buid  without  cause,  was  left  in  a  desper- 
lie  itate  of  mind,  was  anxious  to  regain 
lis  fayor,  and  to  make  any  sacrifice  to  in- 
duce him  to  take  her  back  and  resume  theif 
former  relations.  She  hints  at  no  misconduct 
of  her  own,  but  intimates  that  he  is  dis- 
psted  with  her,  and  for  just  reason, — for 
biTing  claimed  her  pension.  She  says  that 
Then  he  went  to  Spain  her  pain  was  unbear- 
able, that  she  had  become  completely  des- 
porate,  and  was  advised  to  demand  her  pen- 

'  im  because  of  the  fact  that  he  was  going  to 
reside  abroad  permanently,  and  she  finally 
etRDinenoed  proceedings  in  view  of  her  des- 
perate situation.  So  far  from  confessing 
adultery,  she  says  that  if  those  who  wished 
Iff  ill  **haLYe  told  you  more,  they  have  made 
a  mistake,  for  the  truth  about  my  com- 
portment is  that  it  cannot  be  complained 
of."  There  is  nothing  indicating  that  after 
tbeir  separation  her  conduct  had  not  been 
irreproachable. 

The  paragraph  much  relied  upon  is  as 
follows:  *1  keep  yet  on  my  face  the  shame 
of  what  has  happened,  notwithstanding  that 
it  has  been  already  many  years  since  we 

18] parted.  •Therefore,  my  husband,  forgive 
Be;  erase  what  has  happened;  remember 
me  for  God's  love ;  behold  our  dark  fate.  In 
;ou  I  trust  my  future."  This  is  by  no 
means  necessarily  a  confession  of  guilt. 

The  letter  is  that  of  a  broken-hearted 
woman,  who  is  willing  to  make  any  sacri- 
fice necessary  to  be  restored  to  her  hus- 
band's favor,  and  to  submit  to  any  humilia- 
tion necessary  to  regain  his  affection.  She 
makes  no  confession  of .  adultery,  points  to 
ber  ^comportment"  since  their  separation 
u  showing  nothing  that  could  be  com- 
plained of,  but  in  her  frequent  repetition 
of  the  claim  she  had  made  for  her  pension 
points  to  that  as  the  source  of  her  hus- 
band's disgust.  Bearing  in  mind  that  her 
husband  had  seduced  her  when  she  was  only 


thirteen  years  of  age,  and  that  since  their 
separation,  and  for  nearly  a  decade,  he  had 
not  only  repudiated  her,  but  had  main- 
tained unlawful  relations  with  at  least 
three  other  women,  all  of  whpm  had  borne 
him  children,  we  think  that,  even  if  two 
constructions  were  possible,  the  court  of 
first  instance  was  right  in  putting  that  con- 
struction upon  the  letter  which  was  most 
favorable  to  the  plaintiff. 

We  have  reached  the  conclusion  that 
there  is  no  such  preponderance  of  evidence 
in  favor  of  the  theory  of  plaintiff's  guilt 
as  authorized  the  supreme  court  to  set 
aside  the  conclusions  of  the  court  below 
upon  the  ground  that  these  findings  were 
plainly  and  manifestly  against  the  weight 
of  the  evidence.  In  this  connection  it  is 
proper  to  bear  in  mind  that  the  trial  judge 
had  all  these  witnesses  before  him,  and 
doubtless  formed  his  conclusions  largely 
from  their  appearance  on  the  stand,  their 
manner  of  giving  testimony  and  their  ap- 
parent credibility.  Under  the  circum- 
stances we  think  the  supreme  court  should 
have  affirmed,  rather  than  reversed,  the 
action  of  the  lower  court. 

While  the  right  of  the  plaintiff  to  her 
proportion  of  the  conjugal  property,  to 
alimony  pending  suit,  and  to  other  allow- 
ances claimed,  is  the  basis  of  our  jurisdic- 
tion, the  decree  of  the  supreme  court  in 
dismissing  plaintiff's  petition  renders  it 
unnecessary  to  review  the  action  of  the 
court  of  first  instance  in  fixing  the  amount 
that  it  held  plaintiff  was  entitled  to  ro- 
cover.  *We  are  therefore  of  opinion  that[319) 
the  decree  of  the  supreme  court  dismissing 
the  petition  must  be  reversed,  and  the  cause 
remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Reversed. 

Mr. 'Justice  Wlaite,  Mr.  Justice  Peck- 
ham,  Mr.  Justice  Holmes,  and  Mr.  Jus- 
tice Day  dissented  upon  the  question  of 
jurisdiction. 


TOO  answered  that  it  had  nothing  to  do  with 
TOO.  She  insulted  you,  Bsteban;  yon  had  rea- 
•oa  to  be  offended. 

"Tlow,  regarding  my  having  demanded  my 
poilon,  you  are  also  in  the  right,  hut  pardon 
ay  impudence  in  stating  what  I  have  to  say : 

"I  swear  to  you,  B.,  and  call  God  to  witness 
that  when  you  went  to  Spain,  my  pain  was  un- 
beiTable  thinlting  of  my  fatal  misfortune.  I 
ittd  become  completely  desperate,  and  Orozco 
^^te  and  advised  me  to  demand  my  pension 
^  Ttew  of  the  fact  that  you  were  going  to  re- 
^  pennanestly  in  Spain ;  then  I  finally  did 
<^DmeDce  proceedings  in  view  of  my  desperate 
situation,  and  nothing  further  came  of  the  mat- 
ter during  your  absence. 

"It  the  Lacsons,  who  wish  me  ill,  have  told 
TOQ  more,  they  have  made  a  mistake,  for  the 
'rath  abont  my  comportment  is  that  it  cannot 

*  ipila'ned  of ;  you  can  secure  Information 
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regarding   my    conduct   during  our   separation 
here  in  Valladolid. 

**I  keep  yet  on  my  face  the  shame  of  what 
has  happened,  notwithstanding  that  it  has 
been  already  many  years  since  we  parted. 
Therefore,  my  husband,  forgive  me ;  erase 
what  has  happened,  remember  me  for  God's 
love :  behold  our  dark  fate.  In  you  I  trust  my 
future. 

"E.,  I  have  heard  that  you  have  had  some 
misfortunes.  I  send  my  sympathy,  although 
I  am  unworthy  of  your  presence. 

*'l  also  learn  from  Modesto  that  you  do  not 
wish  to  have  my  pension  sent.  Do  as  you 
wish. 

"Good-by,  B.,  take  good  care  of  yourself,  and 
command, 

"Your   faithful   servant  Q.    B.    S.   P.. 
March  6,  1809.  Agueda  Benedlcto. 
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ELLIS  KEEN,  Plff.  in  Err., 

V. 

SOPHRONIA  K.  KEEN. 
(See   S.    C.   Reporter's   ed.    319-321.) 


Krror  to  state  eonrt— Federal  Queation 
^mneation  of  local  lavF^^What  factft 
constitute  a  common-law  marriage  is 
purely  a  local,  and  not  %  Federal,  question, 
and  win  not  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
a  state  court. 

[No.  188.] 

Argued  and  submitted   March  7,  8,  1906. 
Decided  April  2,  1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  St.  Charles  County,  in  that  state, 
in  favor  of  plaintiflf  in  an  action  of  eject- 
ment. Dismissed  for  want  of  jurisdiction. 
See  same  case  below,  184  Mo.  358,  83  S. 
VV.  526. 

Statement  by  Mr.  Justice  Browm: 

This  was  an  action  of  ejectment  b^^un 
by  Sophronia  K.  Keen  in  the  circuit  court 
of  St.  Charles  county  against  Ellis  Keen, 
to  recover  a  tract  of  land  in  that  county  to 
which  plaintiff  averred  she  was  lawfully 
entitled.  The  petition  was  in  the  usual 
form  of  a  declaration  in  ejectment,  and  the 
answer  a  general  denial. 

Eli  Keen  was  the  conunon  source  of  title, 
plaintiff  claiming  one  half  of  the  land, 
subject  to  the  payment  of  debts,  under  S 
2939  of  the  Revised  Statutes  of  Missouri, 
upon  the  ground  that  she  was  the  widow 
[820]of  Eli  Keen,  who  died  in  1901,  'leaving,  as 
plaintiff  alleged,  no  children  capable  of  in- 
heriting. 

Defendant  claimed  to  be  the  legitimate 
child  of  an  alleged  oommon-law  marriage  be- 
tween Eli  Keen,  a  white  man,  and  Phoebe,  a 
negro  woman. 

There  was  judgment  below  for  the  plain- 
tiff, which  was  affirmed  by  the  supreme 
court.    184  Mo.  358,  83  S.  W.  526. 

Mr.  DaTid  P.  Dyer  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error. 

Mr.  Charles  W.  Bates  submitted  the 
cause  for  defendant  in  error. 

'  Note. — On  the  general  eubfect  of  ¥}rit$  of 
error  from  United  Btatee  Supreme  Court  to 
state  courts — see  notes  to  Martin  v.  Hunter, 
4  L.  ed.  U.  S.  97;  Hamblln  v.  Western  Land 
Co.  37  L.  ed.  U.  S.  267;  Klpley  v.  Illinois. 
42  L.  ed.  U.  S.  998;  and  Re  Buchanan.  89 
L.  ed.  U.  S.  884. 

On  what  adfudications  of  state  courts  can 
he  broughS  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp.  Co. 
V.  Garfoade,  62  LJLA.  618. 
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Mr.  Justice  Browm  delivered  the  opinio^ 
of  the  court: 

The  court  deduced,  as  a  conclusion  of  law^ 
from  certain  facts  found,  that  no  marnij«« 
at  common-law  had  ever  existed  betveea 
Eli  Keen  and  Phcebe,  a  former  slave  ai 
Eli's  father,  and  that  the  former  died  with- 
out  leaving  any  child  or  children  or  other 
descendants  capable  of  inheriting  from  him, 
and  hence  that  plaintiff  was  entitled  to 
recover  possession  of  an  undivided  half  o€ 
the  lands  as  his  wife.  No  ceremonial  mar- 
riage  was  claimed. 

It  is  difficult  to  see  any  facts  upon  which 
to  found  our  jurisdiction  of  the  case.  Xo 
Federal  question  appears  in  the  pleading 
or  in  the  testimony,  a  transcript  of  «hi«k 
is  contained  in  the  record.  The  first  gUm- 
mer  of  one  appears  in  the  motion  for  a  aev 
trial  in  the  circuit  court,  in  which  it  ia 
charged  that  the  judgment  deprived  th« 
defendant  of  his  property  without  doe  pmc- 
ess  of  law,  and  also  denied  him  the  C4)ual 
protection  of  the  laws,  contrary  to  the 
14th  Amendment  to  the  Constitution.  But 
no  allegation  is  made  as  to  why  the  judg- 
ment had  this  effect.  No  notice  was  takra 
of  the  constitutional  point  in  the  opinioa  of 
the  supreme  court,  although  the  writ  of 
error  from  this  court  was  allowed  bj  tb« 
presiding  *  judge.  In  the  assignment  oi[^ 
errors  filed  in  this  court  the  only  error 
charged  is  that,  although  the  court  below 
found  there  was  no  common-law  marria^ 
between  Eli  Keen  and  Photbe,  yet,  in  ia 
special  findings,  it  found  all  the  facts  re- 
quired to  establish  such  common-law  mar- 
riage between  them,  and  that  from  the  facts 
so  found  the  law  presumed  a  null  and  void 
marriage  between  said  Eli  Keen  and  Pbobc 
Keen,  the  issue  of  which  was  capable  of 
inheriting,  under  the  statutes  of  Minoori 
Rev.  Stat.  |  2918.  No  reference  is  made  to 
the  Constitution  of  the  United  SUtes  is 
this  connection.  In  addition  to  this,  tW 
question  what  facts  constitute  a  comnon-lav 
marriage  is  purely  a  local  one.  We  hait 
searched  the  record  for  a  Federal  qoestioi* 
but  have  found  none.  The  writ  of  errpf  ii, 
therefore,  diemiesed. 


HOUSTON    a,   TEXAS    CENTRAL   RAIIr 
ROAD  COMPANY  et  ct.  Plffe.  m  Brfn 

9. 

JOHN  A.  HAYES. 
(See  8.  C  Reporter's  ed.  S21-SS1.) 
lateratate  eoasBiei 


Note. — On  state  regulation  of  imtentmts  t^ 
foreign  commerce — see  notes  to  Norfolk  A 
W.  R.  Co.  v.  Com.  18  L.R.A.  107:  McCMS* 
&  F.  Co.  V.  Cltlsens*  Trust  k  Surety  Co,  21  C.C 
A.  18;  and  Gloucester  Perry  Co.  ▼.  Vmff^ 
vania,  29  L.  ed.  U.  8.  IBS. 
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Houston  At  T.  C.  R.  Co.  v.  Mates. 
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I  ourrier's  duty  to  f«miah  e«rs...When 
applied  to  interstate  shipments,  the  proyi- 
tloD  of  Tex.  Rey.  Stmt  arts.  4497-4500,  as 
amended  by  Acts  1899,  p.  67,  which  penalizes 
the  failare  of  a  railway  company  to  furnish 
ears  to  a  shipper  within  a  certain  number  of 
days  after  the  iatter's  requisition  in  writing 
te  the  sum  of  f  25  per  day  for  each  car  not 
10  furnished,  and  admits  of  no  excuse  ex- 
cept such  as  arises  from  ''strikes  or  other 
public  calamity,"  is  an  unconstitutional  reg- 
olatloD  of  interstate  commerce. 

[No.  198.] 

Arpt^d  and  submitted  Mareh  8,  1906,    De- 
cided AfMril  2,  1996. 

TK  ERROR  to  the  Court  of  Civil  Ap- 
1  peals  in  and  for  the  Third  Supreme 
Judicial  District  of  the  State  of  Texas  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  District  Court  of  Llano  County 
IB  that  state,  enforcing  the  statutory  penal- 
ty for  a  carrier's  failure  to  furnish  cars  to 
a  shipper  within  the  time  limited  after  the 
litter's  requisition  in  writing.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  36  Tex.  Civ.  App. 
606,  83  S.  W.  53;  on  rehearing,  36  Tex.  Civ. 
App.  609,  83  S.  W.  55. 

'       Statement  by  Mr.  Justice  Browmt 

This  was  an  action  begun  by  Mayes  in  the 
district  court  of  Llano  county,  Texas, 
against  the  Houston  &  Texas  Central  Rail- 
road Company  to  recover  a  penalty  of  $475, 
by  reason  of  defendant's  failure  to  furnish 

Btlserenteen  stock  cars^  applied  for  in  'writing  I 
by  the  plaintiff  under  the  provisions  of 
certain  statutes  of  Texas  hereinafter  re- 
ferred to,  for  the  purpose  of  shipping  plain- 
tiflPa  cattle  from  Llano,  Texas,  to  Red  Rock, 
Oldahoma,  and  for  damages  occasioned  by 
defendant's  negligence. 

The  petitioner  alleged  that  the  defendant 
company  formed  with  two  other  railroad 
companies  a  continuous  line  from  Llano  to 
Red  Rock,  and  were  eng^ed  as  common 
carriers  in  the  business  of  shipping  live 
stodc  and  other  freight;  that  on  April  9, 
1903,  plaintiff,  being  the  owner  of  six  hun- 
dred and  twenty-five  head  of  cattle,  made 
application  in  writing  to  the  local  agent  of 
tl^  road  for  seventeen  stock  cars,  to  be  de- 
livered on  April  20,  and  deposited  with  the 
agent  one  fourth  of  the  freight  on  the  same, 
namely,  $268.82,  promising  to  pay  the  re- 
mainder on  demand,  and  that  he  afterwards 
paid  the  same;  that  upon  the  day  named, 
April  20,  he  had  cattle  sufficient  to  load 
tltt  ears,  delivered  them  to  the  defendant 
at  its  stock  pens  at  Llano  for  shipment,  but 
the  defendant  failed  to  furnish  the  cars, 
and  did  not  furnish  the  same  until  the 
afternoon  of  the  21st  April,  1903. 
tOl  U.  8. 


The  trial  resulted  in  a  judgment  in  fa- 
vor of  the  plaintiff  for  $425  penalty  for  de- 
lay, and  $500  damages  to  the  stock  while  in 
the  pens  at  Llano.  This  judgment  was  af- 
firmed by  the  court  of  civil  appeals,  and  an 
application  for  a  writ  of  error  to  the  su- 
preme court  of  the  state  was  overniled. 

Mr,  Mox^rell  Erarts  argued  the  cause, 
and,  with  Messrs,  Robert  8,  Lovett,  James 
A.  Baker,  and  Oardon  M,  Bt^k,  filed  a  brief 
for  plaintiffs  in  error: 

A  state  cannot^  under  the  guise  of  exer- 
cising its  police  power,  enact  legislation 
that  is  in  effect  a  r^^ulation  of  interstate 
commerce. 

Hannibal  d  8t,  J,  R,  Co,  v.  Husen,  95  U. 
S.  465,  24  L.  ed.  527;  License  Cases,  5  How. 
504,  12  L.  ed.  256;  Chy  Lung  v.  Freeman, 
92  U.  S.  275,  23  L.  ed.  550;  Robbins  v.  Tam- 
ing District,  120  U.  S.  489,  30  L.  ed.  694, 
1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592 ; 
Central  Stock  Yards  Co,  r,  Louisville  d 
N.  R,  Co,  63  L.RJI.  213,  55  C.  C.  A.  63,  118 
Fed.  113. 

The  very  recent  case  of  the  Central  R,  Co, 
V.  Murphey,  196  U.  S.  194,  202,  49  L.  ed. 
444,  447,  25  Sup.  Ct.  Rep.  218,  is  closely 
in  point,  and  in  fact  decisive  of  the  present 
case. 

It  has  been  held  that  a  state  tax  upon 
tolls  received  from  interstate  shipments  is 
void,  as  an  interference  with  interstate  com- 
merce. 

Philadelphia  d  8,  Mail  8,  8,  Co,  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed.  1200, 
1  Inters.  Cora.  Rep.»  308,  7  Sup.  Ct.  Rep. 
1118. 

So,  a  state  statute  simply  requiring  ves- 
sels engaged  in  the  coasting  trade  to  file 
certain  information  with  designated  officials 
was  held  void,  as  an  interference  with  inter- 
state commerce. 

Sinnot  v.  Davenport,  22  How.  227,  16  L. 
ed.  243. 

It  has  also  been  held  that  a  state  statute 
providing  that  all  trains  should  be  required 
to  stop  at  county  seats  was  void  so  far  as 
it  affected  interstate  trains. 

Illinois  C.  R.  Co,  v.  Illinois,  163  U.  S. 
142,  41  L.  ed.  107,  16  Sup.  Ct.  Rep.  1096; 
Cleveland,  C,  C,  d  8t.  L,  R.  Co.  v.  Illinois, 
177  U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct. 
Rep.  722. 

It  has  also  been  held  that  a  state  law  im- 
posing a  tax  upon  messages  sent  by  tele- 
graph companies  is  invalid  as  applied  to  in- 
terstate messages. 

Western  U.  Teleg.  Co.  v.  Tewas,  106  U. 
S.  460,  26  L.  ed.  1067. 

In  Western  U.  Teleg.  Co,  v.  Pendleton, 
122  U.  S.  347,  30  L.  ed.  1187,  1  Inters.  Com. 
Rep.  300,  7  Sup.  Ct.  Rep.  1126,  it  is  held 
that  the  statute  of  Indiana,  requiring  every 
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telegraph  company  to  receive  and  transmit 
messages  with  impartiality  and  good  faith, 
and  in  the  order  in  which  they  are  received, 
and  deliver  all  despatches  by  messenger  to 
the  persons  to  whom  same  are  addressed  or 
to  their  agents,  on  payment  of  any  charges 
due  for  the  same,  provided  such  persons  or 
their  agents  reside  within  one  mile  of  the 
telegraph  stations  or  within  the  city  or 
town  in  which  said  station  is,  is  void  as  ap- 
plied to  interstate  business. 

If  a  state,  m  the  exercise  of  an  other- 
wise admitted  police  power,  enacts  a  stat- 
ute which  has  the  ^ect  of  regulating  inter- 
state commerce,  it  is  void,  even  though  Con- 
gress may  not  have  elected  to  act  in  refer- 
ence to  the  subject. 

Hannibal  d  8t,  J.  R,  Co.  v.  Husen,  95 
U.  S.  465,  470,  471,  24  L.  ed.  527,  529,  530. 

It  is  evident,  on  account  of  the  elaborate 
regulations  which  have  been  prescribed  by 
Congress  for  the  government  of  railroad 
companies  engaged  in  interstate  transpor- 
tation, that  the  subject  is  already  so  far 
covered  by  congressional  regulation  as  to  in- 
dicate the  will  of  Congress  that  interstate 
transportation  by  railroads  should  be  free 
as  to  all  matters  not  so  regulated  by  Con- 
gress. 

Bowman  v.  Chicago  d  N.  W.  R.  Co.  125 
U.  S.  465,  480,  31  L.  ed.  700,  706,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Binnot  v.  Davenport,  22  How.  227,  238,  16 
L.  ed.  243«  246. 

Mr.  T.  W.  Gregory  submitted  the  cause 
for  defendant  in  error: 

The  cattle  in  this  case  did  not  become  the 
subject  of  interstate  commerce  until  they 
were  delivered  to  and  received  by  the  car- 
rier for  transportation  on  the  journey. 

Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475;  The  Daniel  Ball 
{The  Daniel  Ball  v.  United  States)  10 
Wall.  557,  19  L.  ed.  999 ;  Ex  parte  Koehler, 
!•  Inters.  Com.  Rep.  28,  30  Fed.  867;  Re 
Greene,  52  Fed.  113;  Missouri  P.  R.  Co.  ▼. 
Sherwood,  84  Tex.  125,  17  L.RA.  643,  4 
Inters.  Com.  Rep.  240,  19  S.  W.  455. 

A  train  consisting  of  empty  freight  cars, 
being  prepared  and  taken  to  a  point  without 
the  state  for  the  purpose  of  transporting 
coal  within  the  state,  is  not  engaged  in  in- 
terstate commerce. 

Norfolk  d  W.  R.  Co.  v.  Com.  93  Va.  757, 
84  L.R.A.  105,  57  Am.  St  Rep.  827,  24  S.  E. 
837. 

The  regulation  proposed  by  the  state  stat- 
utes is  not  inconsistent  with  the  interstate 
commerce  clause  of  the  Constitution  of  the 
United  States,  and  the  interstate  commerce 
acts  of  Congress, 

Wisconsin,  M.  d  P.  R.  Co.  v.  Jacohson, 
179  U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct. 
Rep.  115;  Cherokee  -Nation  ▼.  Southern 
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Kansas  R.  Co.  135  U.  8.  641,  34  L.  ed.  291 

10  Sup.  Ct  Rep.  965;  Chicago,  M.  d  8t.  F 
R.  Co.  V.  Solan,  169  U.  S.  133,  42  L.  ed 
688,  18  Sup.  Ct.  Rep.  289;  Western  C 
Teleg.  Co.  v.  James,  162  U.  S.  650,  40  L.  ed 
1105,  16  Sup.  Ct  Rep.  934;  New  York,  .V 
H.  d  E.  R.  Co.  y.  New  York,  165  U.  S,  C2^ 
41  L.  ed.  628,  17  Sup.  Ct  Rep.  418;  R  K 
mond  d  A.  R.  Co.  v.  R.  A.  Pattertton  Tj^ 
hacoo  Co.  169  U.  S.  311,  42  L,  ed.  759,  1! 
Sup.  Ct.  Rep.  335;  Escanaba  d  L.  M 
Transp.  Co.  v.  Chicago,  107  U.  S.  678.  27 
L.  ed.  442,  2  Sup.  Ct.  Rep.  185;  Mis^un, 
K.  d  T.  R.  Co.  V.  MoCann,  174  U.  S.  550, 
43  L.  ed.  1093,  19  Sup.  Ct  Rep.  755;  Arm 
strong  v.  Galveston,  H.  d  8.  A.  R.  Co.  92 
Tex.  117,  46  S.  W.  S3. 

Mr.   Justice  Browm  delivered  the  opia- 

ion  of  the  court: 

This   case   involves   the  constitutional  it  j 
of  certain  articles  of  the  Revised  Statutes  of 
Texas,  set  forth  in  the  margin,!  the  *iRa  j 
terial   requirement  of  which   is  that   wb-n 
the  shipper  of  freight  shall  make  a  requi^i 
tion  in  writing  for  a  number  of  cars  to  be  fur- 
nished at  any  point  indicated  within  a  c^ 
tain  number  of  days  from  the  receipt  of  tHe 
application,   and   shall   deposit   one   fiiurtH 
of  the  freight  with  the  agent  of  the  com- 
pany, the  company  failing  to  furnish  t****^ 
shall  forfeit  $25  per  day  for  each  car  i-x'.'.'  f 
to  be  furnished,  the  only  proviso  bein?  that 
the  law  "shall  not  apply  in  cases  of  strikrt 
or  other  public  calamity." 

The  defense  was  that  this  statute  was  d<  t 
applicable  to  demands  made  for  cars  tn  V 

t**Art.  4497.  When  the  owner,  maiia&f  r  «*r 
shipper  of  any  freight  of  any  kind  shall  tsuU 
application  In  writing  to  any  sapcrlBtco<S«Bt. 
agent,  or  person  ln>  charge  of  transports ttoa, 
to  any  railway  company,  recelTer.  or  tr«t«t 
operating  a  line  of  railway  at  the  polot  tte 
cars  are  desired  upon  which  to  ablp  aa; 
freight,  it  shall  be  the  duty  of  such  rail  wit 
company,  receiver,  trustee,  or  other  peraoa  ti 
charge  thereof  to  supply  the  number  of  ran 
so  required,  at  the  point  indicated  in  the  ap- 
plication, within  a  reasonable  time  tberetftrr. 
not  to  exceed  six  days  from  the  receipt  of  aacfe 
application,  and  shall  supply  such  cars  to  tte 
persons  so  applying  therefor,  lo  the  order  la 
which  such  applications  are  made,  witboot 
giving  preference  to  any  person :  provided,  if 
the  application '  be  for  ten  cars  or  leaa.  tkf 
same  shall  be  furnished  In  three  days:  t^ 
provided  further,  that  if  the  appllcattoo  be  for 
fifty  cars  or  more,  the  railway  compao;  vuj 
have  ten  full  days  In  which  to  supply  the  can 
(As  amended  by  the  act  of  1899,  page  AT  > 

"Art  4498.  Said  application  shall  atate  tfer 
number  of  cars  desired,  the  place  at  wt^^ 
they  are  desired,  and  the  time  they  are  d^ 
sired;  provided,  that  the  place  dealgsatid 
shall  he  at  some  station  or  switch  on  the  n!> 
road. 

**Art.  4409.  When  cars  are  applied  for  «> 
der  the  provisions  of  this  chapter,  if  tbej  ir« 
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tent  oat  of  the  state  and  to  be  used  in  in- 
terstate commerce;  and  as  the  shipment 
was  intended  for  Oklahoma,  the  act  did  not 
apply,  and  the  defendant  was  not  liable. 
The  question  is  whether  the  statute,  ap- 
WJplied,  as  it  is,  'by  the  Texas  court,  to  inter- 
state shipments,  is  an  infringement  upon 
the  power  of  Congress  to  reg^ulate  inter- 
state commerce. 

That,  notwithstanding  the  exclusive  na- 
ture of  this  power,  the  states  may,  in  the 
exercise  of  their  police  power,  make  rea- 
sonable rules  with  regard  to  the  methods  of 
carrying  on  interstate  business,  the  pre- 
eutions  that  shaU  be  used  to  avoid  danger, 
the  facilities  for  the  comfort  of  passengers 
and  the  safety  of  freight  carried,  and,  to  a 
certain  extent,  the  stations  at  which  stop- 
ps^  shall  be  made,  is  settled  by  repeated 
decisions  of  this  court.  Of  *  course,  such 
rules  are  inoperative  if  conflicting  with  reg- 
ulations upon  the  same  subject  enacted  by 
Congress,  and  can  be  supported  only  when 
consistent  with  the  general  requirement 
that  interstate  commerce  shall  be  free  and 
unobstructed,  and  not  amounting  to  a  reg- 
ulation of  such  commerce.  As  the  power  to 
build  and  operate  railways,  and  to  acquire 
land  by  condemnation,  usually  rests  upon 
state  authority,  the  legislatures  may  annex 
such  conditions  as  they  please  with  regard 
to  intrastate  transportation,  and  such  other 
rules  regarding  interstate  commerce  as  are 
not  inconsistent  with  the  general  right  of 
such  commerce  to  be  free  and  unobstructed. 

The  exact  limit  of  lawful  legislation  up- 
on this  subject  cannot,  in  the  nature  of 
things,  be  defined.  It  can  only  be  illus- 
trated from  decided  cases,  by  applying  the 
principles  therein  enunciated,  determining 
from  these  whether,  in  the  particular  case, 
the  rule  be  reasonable  or  otherwise. 

That  states  may  not  burden  instruments 
of  interstate  commerce,  whether  railways  or 
telegraphs,  by  taxation,  by  forbidding  the  in- 


BoC  furnished,  the  railway  company  so  fall- 
lac  to  fomiih  them  shall  forfeit  to  the  party 
•r  parties  so  applying  for  them  the  sunn  of 
125  per  day  for  each  car  failed  to  be  furnished, 
to  tie  recovered  in  any  court  of  competent 
Jurisdiction,  and  all  actual  damages  such  ap- 
plicant may  sustain. 

"Art  4500.  Such  applicant  shall,  at  the 
time  of  applying  for  such  car  or  cars,  deposit 
vltb  the  agent  of  such  company  one  fourth  of 
the  amount  of  the  freight  charge  for  the  use 
of  such  cars,  unless  the  said  road  shall  agree 
to  delirer  said  cars  without  such  deposit. 
And  such  applicant  shall,  within  forty-eight 
hours  after  such  car  or  cars  have  heen  de- 
Urered  and  placed  as  herelnhefore  provided, 
^It  load  the  same,  and  upon  failure  to  do 
M  be  shall  forfeit  and  pay  to  the  company 
the  sum  of  $25  for  each  car  not  used ;  provld- 
^  that  where  applications  are  made  on  sever- 
^  days,  all  of  which  are  filed  upon  the  same 
201  U.g. 


troduction  into  the  state  of  articles  of 
commerce  generally  recognized  as  lawful, 
or  by  prohibiting  their  sale  after  introduc- 
tion, has  been  so  frequently  settled  that  a 
citation  of  authorities  is  unnecessary.  Up- 
on the  other  hand,  the  validity  of  local  laws 
designed  t-  protect  passengers  or  employees, 
or  persons  crossing  the  r$iilroad  tracks,  as 
well  as  other  regulations  intended  for  the 
public  good,  are  generally  recognized.  An 
analysis  of  all  the  prior  important  cases 
upon  this  point  will  be  found  in  the  opinion 
of  the  court  in  Cleveland,  C.  C.  d  8t.  L.  R. 
Co.  V.  •Illinoia,  177  U.  S.  514,  44  L.  ed-  8C8,[3201 
20  Sup.  Ct.  Rep.  722^  wherein  a  requirement 
that  express  trains  intended  only  for 
through  passengers  should  stop  at  every 
county  seat,  when  ample  accommodations 
were  provided  by  local  trains,  was  held  to 
be  an  unreasonable  burden.  Other  similar 
cases  regulating  the  stoppage  of  trains  are 
Illinois  C.  R..CO.  v.  Illinois,  163  U.  S.  142. 
41  L.  ed.  107,  16  Sup.  a.  Rep.  1096;  Olad- 
son  V.  Minnesota,  166  U.  S.  427,  41  L.  ed. 
1064,  17  Sup.  Ct.  Rep.  627;  Lake  Shore  d 
M,  8.  R,  Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ed. 
702,  19  Sup.  Ct.  Rep.  465.  In  the  same  line 
is  the  more  recent  case  of  Wisconsiny  M,  d 
P.  R.  Co.  V.  Jacohson,  179  U.  S.  287,  45  L. 
ed.  194,  21  Sup   Ct.  Rep.  115. 

While  there  is  much  to  be  said  in  favor  of 
laws  compelling  railroads  to  furnish  ad- 
equate facilities  for  the  transportation  of 
both  freight  and  passengers,  and  to  regu- 
late the  general  subject  of  speed,  length, 
and  frequency  of  stops,  for  the  heating, 
lighti^ig,  and  ventilation  of  passenger  cars, 
the  furnishing  of  food  and  water  to.  cattle 
and  other  live  stock,  we  think  an  absolute 
requirement  that  a  railroad  shall  furnish 
a  certain  number  of  (»irs  at  a  specified  day, 
rc^rdless  of  every  other  consideration  ex- 
cept strikes  and  other  public  calamities, 
transcends  the  police  power  of  the  state, 
and  amounts  to  a  burden  upon  interstate 


day,  the  applicant  shall  have  forty-eight  hours 
to  load  the  car  or  cars  furnished  on  the  first 
application,  and  the  next  forty-eight  hours  to 
load  the  car  or  cars  furnished  on  the  next 
application,  and  so  on;  and  the  penalty  pre- 
scribed shall  not  accrue  as  to  any  car  or  lot 
of  cars  applied  for  on  any  one  day  until  the 
period  within  which  they  may  he  loaded  has 
expired.  And  If  the  said  applicant  shall  not 
use  such  cars  so  ordered  by  him,  and  shall 
notify  the  said  company  or  its  agent,  he  shall 
forfeit  and  pay  to  said  railroad  company,  in 
addition  to  the  p<\na)ty  herein  prescribed,  the 
actual  damages  that  such  company  may  sus- 
tain by  the  said  failure  of  the  applicant  to  use 
said  cars.*'  (As  amended  by  the  act  of  1899, 
page  67.) 

Act  4502  contains  the  following  proviso: 
**That  the  provisloDs  of  this  law  shall  not 
apply  in  eases  of  striken  or  other  public  ca- 
Umlty.** 
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eommeroe.  It  makes  no  exception  in  cases 
of  a  sudden  congestion  of  traffic,  an  actual 
inability  to  furnish  cars  by  reason  of  their 
temporary  and  unavoidable  detention  in 
other  states,  or  in  other  places  within  the 
same  state.  It  makes  no  allowance  for  in- 
terference of  traffic  occasioned  by  wrecks  or 
other  accidents  upon  the  same  or  other 
roads,  involving  'a  detention  of  traffic,  the 
breaking  of  bridges,  accidental  fires,  wash- 
outs, or  other  unavoidable  consequences  ot 
heavy  weather. 

A  dereliction  of  the  road  in  this  particu- 
lar, which  may  have  occurred  from  cir- 
cumstances wholly  beyond  the  control  of  its 
officers,  is  made  punishable  not  only  by 
damages  actually  incurred  by  the  shipper 
in  the  detention  of  his  stock,  but,  in  addi- 
tion thereto,  by  an  arbitrary  penalty  of  $25 
per  car  for  each  day  of  detention.  The  pen- 
alty which  was  assesbed  in  this  case,  though 
the  detention  was  only  for  one,  day,  amounted 
to  nearly  as  much  as  the  damages,  anQ 
might,  in  another  case,  amount  to  far  more. 
[880]  *  While  perhaps  the  road  may  have  no 
right  to  complain  of  that  portion  of  the 
statute  which  assumes  to  provide  for  its 
own  protection,  it  is  illustrative  of  its 
general  spirit  that,  if  the  shipper  does  not 
fully  load  his  cars  within  forty-eight  hours 
after  their  arrival,  he  shall  forfeit  $25  for 
each  car,  or  if  the  consignee  shall  fail  to  un- 
load them  within  forty-eight  hours  after 
their  delivery,  at  the  place  of  consignment, 
which,  in  the  case  of  interstate  shipments, 
would  be  in  another  state,  he  shall  also  for- 
feit $25  per  day  for  each  car  unloaded. 

In  this  connection  the  recent  case  of  Cen- 
tral R.  Co,  V.  Murphy,  196  U.  S.  194, 49  L. 
ed.  444,  25  Sup.  Ct.  Rep.  218,  is  instructive. 
In  that  case  we  held  that  the  imposition  by 
a  state  statute,  upon  the  initial  or  any  con- 
necting carrier,  of  the  duty  of  tracing  the 
freight  and  informing  the  shipper^  in  writ- 
ing, when,  where,  or  how,  and  by  which  car- 
rier, the  freight  was  lost,  damaged,  or  de- 
stroyed, and  of  giving  the  names  of  the  par- 
ties and  their  official  position,  if  any,  by 
whom  the  truth  of  the  facts  set  out  in 
the  information  oould  be  established,  is, 
when  applied  to  interstate  commerce,  a  vio- 
lation of  the  commerce  clause  of  the  Federal 
Constitution;  and  an  act  of  the  legislature 
of  Georgria  imposing  such  a  duty  on  common 
carriers  was  held  void  as  to  shipments  made 
from  points  in  Georgia  to  other  states. 

Although  the  statute  in  question  may 
have  been  dictated  by  a  due  regard  for  the 
public  interest  of  the  cattle  raisers  of  the 
state,  and  may  have  been  intended  merely 
to  secure  promptness  on  the  part  of  the 
railroad  companies  in  providing  facilities 
for  speedy  transportation,  we  think  that  in 
its  practical  operation  it  is  likely  to  work  a 
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great  injustice  to  the  roada,  and  to  impose 
heavy  penalties  fbr  trivial,  nnint^itional. 
and  accidental  violationa  of  its  provisions, 
when  no  damages  oould  actually  have  re- 
sulted to  the  shippers. 

It  should  be  borne  in  mind  that  the  act 
does  not  apply  to  cattle  alone,  but  to  all 
cases  "when  the  owner,  manager,  or  shipper 
of  any  freight  of  any  kind  shall  make  appli- 
cation in  writing,"  etc  The  duty  of  the 
railroad  company  to  furnish  the  cars  within 
the  time  limited  is  peremptory  and  admiu 
of  *no  excuses,  except  such  as  arise  fromi 
strikes  and  other  public  calamities.  If,  for 
instance,  the  owner  of  a  large  quantity  ol 
cotton  should  make  a  requisition  under  the 
act  for  a  number  of  cars,  the  railways  eon- 
pany  would  be  bound  to  furnish  them  npoa 
the  day  named,  or  incur,  a  penalty  of  $25 
for  each  car,  though  the  detention  of  th^ 
cotton  involved  no  expense  to  the  owner 
or  may  even  have  resulted  in  a  benefit  u* 
him  through  a  rise  in  the  market. 

While  railroad  companies  may  be  booad 
to  furnisih  sufficient  cars  for  their  usual  and 
ordinary  traffic,  cases  will  inevitably  ariae 
where,  by  reason  of  an  unexpected  turn  ia 
the  market,  a  great  public  gathering,  or  aa 
unforeseen  rush  of  travel,  a  pressure  npoa 
the  road  for  transportation  facilities  may 
arise,  which  good  management  and  a  denrv 
to  fulfil  all  its  legal  requirements  eanaoC 
provide  for,  and  against  which  the  statotr 
in  question  makes  no  allowance. 

Although  it  may  be  admitted  that  the 
statute  is  not  far  from  the  line  of  proper 
police  regulation,  we  think  that  auffieieat 
allowance  is  not  made  for  the  practieal 
difficulties  in  the  administratioii  of  the  law, 
and  that,  as  applied  to  interstate  conuseree, 
it  transcends  the  legitimate  powers  of  the 
legislature. 

The  fudgment  of  the  Court  of  Civil  Af 
peaU  is,  therefore,  reversed,  and  the  fans* 
remanded  to  that  court  for  farther  proeeed- 
ings. 

Mr.  Justice  Widte,  not  having  heard 
the  argument,  took  no  part  in  the  deci- 
sion of  this  case. 

The  Chief  Justice,  Mr.  Justiet  Harlani 
and  Mr.  Justice 
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■eat  does  not  present  a  case  arisiirg  under 
the  laws  of  tbe  United  States  of  which  a 
Federal  circuit  court  has  jurisdiction  with- 
out direrslty  of  citizenship  because  it  states 
that  there  Is  a  dispute  between  the  parties 
orer  the  construction  of  the  patent  from 
tbe  United  States  and  several  acts  of  Con- 
cress  set  out  as  the  source  of  plaintiff's  title, 
where  its  ayerments  show  that  the  real  con- 
troTersy  is  over  the  claim  of  plaintiff  that 
he  Is  entitled  to  the  land  formed  by  accre- 
doo,  since  the  patent  was  issued,  and  after 
the  statutes  were  passed. 


'  [No.  204.] 

Argued  March  9,  1906.    Decided  April  2, 

1906. 

rK  ERROR  to  the  Circuit  CJourt  of  the 
1  United  States  for  the  Eastern  District 
of  Missouri  to  review  a  judgment  dismiss- 
ii^,  for  want  of  jurisdiction,  the  petition 
in  an  action  of  ejectment.    Affirmed. 

Statement  by  Mr.  Justice  Peekham: 
This  is  an  action  of  ejectment  to  recover 
certain  lands  in  the  city  of  St.  Louis,  state 
of  !lissouri,  described  in  the  petition,  which 
vas  filed  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Missouri. 

IJThe  petition  was  dismissed  by  *the  court 
«lely  upon  the  ground  that  the  court  was 
trithout  jurisdiction,  and  the  trial  judge 
80  certified  the  fact.  The  plaintiff  sued 
ottl  a  writ  of  error  and  brought  the  case 
directly  here  for  review  under  the  5th  sec- 
tion of  the  act  of  1891.  26  Stot.  at  L.  827^ 
chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  549. 

The  petition  sets  forth  in  detail  the  title 
of  the  plaintiff  in  error  to  the  premises 
which  he  seeks  to  recover  in  this  action.  It 
is  therein  stated  that  a  confirmation  of  a 
cmcession  was  made  by  the  commissioners 
appointed  pursuant  to  an  act  of  Congress 
ipproved  March  2,  1805  [2  Stat,  at  L.  324, 
«iap.  26],  entitled  "An  Act  for  Ascertaining 
&od  Adjusting  the  Titles  and  Claims  to 
Und  within  the  Territory  of  Orleans  and 
the  District  of  Louisiana,"  such  concession 
iuving  been  made  to  one  Louis  Labeaume, 
of  360  arpents  of  land,  by  the  lieutenant 
goremor  of  the  Spanish  province  of  Upper 
Louisiana,  on  February  15,  1799,  and  it  was 
^nly  surveyed  and  certified  April  10,  1799. 
The  land  remained  an  outlot,  adjoining  and 

I  belonging  to    the    former   town    or    village 

(now  city)    of  St.  Louis,  and  said  outlot 

was  owned,  claimed,  inhabited,  cultivated, 

tnd  possessed   by   Labeaume   prior   to   the 

20th  day  of  December,  1803.     By  virtue  of 

*  ■  » 

N(yrE. — ±B  to  Federal  queation  as  conferring 

i^ritdiction  on  United  States  courts — see  notes 

to  Uontana  Ore   Purchasing  Co.  v.   Boston  & 

M.  CoDsol.  Copper  &  S.  Mln.  Co.  35  C.  C.  A. 
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the  1st  section  of  an  act  of  Congress,  ap- 
proved June  13,  1812  [2  Stat,  at  L.  748, 
chap.  99],  entitled  "An  Act  Making  Further 
Provision  for  Settling  the  Claims  to  Land 
in  the  Territory  of  Missouri,"  the  title  in 
fee  simple  to  said  concession,  survey,  con- 
firmation, and  outlot  was  confirmed  and 
granted  to  Labeaume. 

Pursuant  to  an  act  of  Congress  ap- 
proved March  3,  1807  [2  Stat,  at  L.  44!'rs 
chap.  36],  letters  patent  of  the  United 
States  were  issued  to  Labeaume,  bearing 
date  the  25th  day  of  March,  1852,  whicb 
letters  purported  and  were  sufficient  to 
grant  to  Labeaume,  or  his  legal  representa- 
tives, the  premises  mentioned  in  ^  the  pat- 
ent. On  the  6th  day  of  June,  1874,  those 
from  and  under  whom  plaintifT  derives  title 
to  the  real  estate  sued  for  were  the  owners 
of  the  concession,  and  by  an  act  of  Congress, 
entitled  "An  Act  Obviating  the  Necessity 
of  Issuing  Patents  for  Certain  Private  Land 
Claims  in  the  State  of  Missouri,  and  for 
Other  Purposes"  [18  Stat,  at  L.  62,  chap. 
223,  U.  S.  Comp.  Stat.  1901,  p.  1512],  ap- 
proved June  6,  1874,  it  is  provided  that 
the  right,  title,  and  'interest  of  the  United [334] 
States  in  and  to  all  of  the  lands  in  the 
state  of  Missouri,  which  had  been  confirmed 
by  Congress,  or  officers  acting  under  and  by 
authority  of  Congress,  were  granted,  re- 
leased, and  relinquished  by  the  United 
States,  in  fee  simple,  to  the  respective 
owners  of  the  equitable  titles  thereto,  their 
heirs  and  assigns,  forever,  as  fully  and  com- 
pletely in  every  respect  whatever  as  could 
be  done  by  patents  issued  therefor  accord- 
ing to  law. 

By  virtue  of  these  matters  and  by  mesne 
conveyances  from  Labeaume  it  was  averred 
that  plaintiff  became  the  owner  of  the  land 
in  question,  and  that  a  controversy,  had' 
arisen  between  th^  plaintiff  and  the  defend- 
ants herein  as  to  the  proper  construction 
and  legal  effect  of  the  letters  patent  and 
the  acts  of  Congress  approved  June  13, 
1812,  and  June  6,  1874,  and  the  plaintiff 
herein  averred  in  his  petition — 
"that  under  and  by  virtue  of  said  confirma- 
tion, act  of  Congress  approved  June  13th, 
1812,  letters  patent,  and  act  of  Congress  ap- 
proved June  6th,  1874,  said  river  (Missis- 
sippi) is  the  western  boundary  of  said  out- 
lot, confirmation  to  Louis  Labeaume,  and 
said  Soulard  survey  and  survey  number 
3333,  and  that  the  said  Louis  Labeaume  or 
his  legal  representatives  were  thereby  grant- 
ed all  of  the  land  lying  on  said  west 
bank  of  said  river,  between  the  northern 
and  southern  boundary  lines  of  said  outlot, 
confirmation,  Soulard's  survey,  and  United 
States  survey  number  3333,  to  said  river, 
and  that  they  were  thereby  constituted  ri- 
parian proprietors .  and  owners  of  all  the 
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land  along  said  riyer  bank  between  said  * 
north  and  south  lines  of  said  outlot,  con*  ( 
drmation,  and  surveys,  and  were  thereby 
vi^ted  with  the  title  to,  and  ownership  of, 
all  land  thereafter  formed  by  accretions  or 
gradual  deposits  from  the  said  river  along 
said  west  bank  thereof,  between  said  north 
and  south  lines  of  said  outlot,  confirma- 
Vion,  and  surveys,  where  a  large  body  of 
land  was  formed  by  accretions  to  said  out- 
lot, confirmation,  and  surveys. 

"That  said  claim  of  plaintiff  as  to  the 
proper  construction  and  legal  effect  of  said 
confirmation,  acts  of  Congress  approved 
[835]*June  13th,  1812,  and  June  6th,  1874,  re- 
spectively, and  patent,  is  disputed  by  de- 
fendants, and  contested  by  them  in  regard 
to  the  title  of  the  land  hereinafter  de- 
scribed, and  which  land  is  a  portion  of  the 
land  formed  by  accretions  or  gradual  de- 
posits from  said  river,  along  said  west  bank 
thereof,  between  said  north  and  south  lines 
of  said  outlot,  confirmation,  and  surveys, 
and  which  thereby  became  a  portion  of  the 
land  granted  by  said  letters  patent  and  acts 
of  Congress  approved  June  13th,  1812,  and 
June  6ith,  1874,  respectively,  and  is  the 
land  herein  sued  for." 

It  is  then  averred  that  the  proper  con- 
struction and  legal  effect  of  the  confirma- 
tion, acts  of  Congress,  and  letters  patent 
constitute  the  controlling  question  in  the 
case,  upon  the  correct  decision  of  which 
plaintiff's  title  to  the  premises  sought  to 
be  recovered  herein  depends,  and  he  "there- 
fore avers  that  this  suit  arises  under  the 
law  of  the  United  States,  and  said  confir- 
mation made  and  letters  patent  issued  in 
pursuance  thereof,  and  said  acts  of  Con- 
gress approved  June  13,  1812,  and  June 
6,  1874,  respectively." 

"He  further  states  that  as  such  legal 
oomer  of  the  premises  he  was  entitled  to 
the  possession  of  the  same  under  and  by  vir- 
tue of  said  confirmation,  letters  patent,  and 
acts  of  Congress  approved  June  13,  1812, 
and  June  6,  1874,  respectively,  on  the  16th 
day  of  June  1896,  which  are  described  as 
follows:"  The  plaintiff  then  gives  a  de- 
scription of  the  land  in  controversy,  which 
he  alleges  to  be  a  portion  of  the  accretions 
of  the  outlot,  confirmation,  and  surveys,  al- 
ready mentioned. 

It  was  also  alleged  that  the  defendants 
entered  upon  the  premises  oii  the  16th  of 
June,  1896,  claiming  to  own  the  same  as 
a  wharf,  under  and  by  virtue  of  |  9  of 
an  act  of  Congress  approved  June  12,  1866, 
entitled  "An  Act  Authorizing  Documentary 
Evidence  of  Titles  to  be  Furnished  to  the 
Owners  of  Certain  Lands  in  the  City  of  St. 
Louis."     [14  SUt.  at  L.  63,  chap.  96.] 

Plaintiff  then  demanded  judgment  for  the 
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recovery  of  the  premises,  and  $5,000  for  the 
unlawffil  withholding  the  same,  and  $100 
for  monthly  rents  and  "profits,  from  the  rtn-j 
dition  of  judgment  until  the  posoeasiop  of 
the  premises  is  delivered  to  plaintiff. 

The  manufacturing  company  defendant 
filed  an  answer,  denying  each  and  every  al- 
legation of  the  petition.  It  also  set  op 
that  it  held  the  premises  under  the  city  of 
St  Louis  and  that  the  city  (and  the  defend- 
ant holding  under  it)  has  had  open,  eootin- 
uous,  notorious,  and  adverse  possession  nf 
the  premises,  under  claim  and  color  of  title 
for  more  than  ten  years  next  before  the  fil- 
ing of  said  petition. 

The  city  of  St.  Louis  filed  a  separate  plea 
to  the  jurisdiction  of  the  court,  and  asserted 
that  it  had  no  jurisdiction  to  try  and  de- 
termine the  cause,  because  no  Federal  qTiP»- 
tion  or  question  of  any  kind  giving  juris- 
diction to  the  court  under  the  statutes  and 
laws  of  the  United  States  is  involved  in  the 
issues  in  this  cause.  It  further  set  up  the 
facts  in  relation  to  the  case  of  Stcerimptm 
V.  8t.  Louis,  in  which  the  plaintiff  therria 
claimed  title  to  and  possession  of  the  prop- 
erty  next  immediately  north  of  the  prtm- 
ises  herein  claimed  by  plaintiff,  under  tbe 
same  patent  of  the  United  States  as  that 
under  which  the  plaintiff  herein  claims,  and 
the  history  of  the  litigation  is  given,  and 
the  decision  of  the  case  in  this  court  is  re- 
ferred to,  which  is  to  be  found  rep<^rted  ia 
185  U.  S.  38,  46  L.  ed.  795,  22  Sup.  Ct  Rep. 
569. 

*  Mr,  E.  P.  Johnson  argued  the  caMe  and 
filed  a  brief  for  plaintiff  in  error: 

The  petition  sufficiently  states  a  Federal 
question. 

Cooke  V.  Avery,  147  U.  S.  375,  376,  JT». 
37  L.  ed.  209,  210,  13  Sup.  Ct.  Rep.  340: 
Carondelet  v.  8t,  Louie,  1  Blade,  ISO,  IBT. 
17  L.  ed.  102,  105;  Lake  Superior  Sk^p 
Canal,  R,  d  Iron  Co.  v.  Cunmingkawt,  Im 
U.  S.  354,  356,  39  L.  ed.  183,  184,  15  So^ 
Ct.  Rep.  103;  Wieconein  C.  R,  Co,  v.  fvr 
aythe,  159  U.  S.  46,  47,  53,  40  L.  ed.  Tl. 
73,  15  Sup.  Ct.  Rep.  1020;  Spokane  FelU  i 
N,  R.  Co.  V.  Ziegler,  167  U.  &  65,  M.  :t» 
42  L.  ed.  79-81,  17  Sup.  Ct,  Rep.  72*; 
'Sorthem  P,  R.  Co.  v.  Soderhtrg,  188  T  S. 
526-528,  47  L.  ed.  576,  580,  23  Sup.  Ct  R<9. 
366;  Doolan  v.  Carr,  125  U.  S.  618.  620.  31 
L.  ed.  844,  845,  8  Sup.  Ct.  Rep.  1228, 

Without  a  conflicting  grant  then  is  a  •ef- 
ficient statement  to  show  that  the  oonstrjc- 
tion  and  legal  effect  of  the  acta  of  Cbn^rrMi 
and  patent  as  to  the  right  to  alluriOB  sad 
the  extent  to  which  land  was,  or  roi^t  lurv 
been,  conveyed  by  them,  was  required,  sad 
therefore  presented  a  Federal  questioa. 

Security    Land    d     Lxploration    ('<>.    <■ 
Burnt,  103  U.  &  167«  171,  48  L.  cd.  Itt 
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664,  24  Sup.  Ct  Eep.  425;  Jefferis  y.  East 
Omoha  Land  Co.  134  U.  S.  178,  182,  33  L. 
ed.  872,  875,  10  Sup.  Ct.  Rep.  518;  Packer  v. 
Bird,  137  U.  S.  661,  662,  34  L.  ed.  810,  11 
Sup.  Ct  Rep.  210. 

On  the  question  of  a  conrflict  of  grants  by 
ict«  of  Congress,  presenting  a  Federal  ques- 
tion, see: 

ftow  V.  Doe,  1  Pet.  655,  664,  7  L.  ed.  302, 
306;  Baldimn  V.  Stark,  107  U.  S.  463,  464, 
27  L.  ed.  526,  2  Sup.  Ct.  Rep.  473 ;  Shively 
▼.  Bofdby,  152  U.  S.  1,  9,  38  L.  ed.  331, 
335,  14  Sup.  Ct.  Rep.  548;  Huaaman  v.  Dur- 
km,  165  U.   S.    144,   147,   41  L.   ed.   664, 

665,  17  Sup.  Ot.  Rep.  253;  Pickering  v. 
Lomaa,  145  U.  S.  310,  313,  36  L.  ed.  716, 
718,  12  Sup.  Ct.  Rep.  860;  Glasgow  v. 
Bttter,  128  U.  S.  560,  571,  32  L.  ed.  513, 
517, 9  Sup.  Ct.  Rep.  154 ;  Wallace  v.  Parker, 
6  Pet  680,  686,  8  L.  ed.  543,  545;  Neilson 
T.  Lagow,  7  How.  772,  775,  12  L.  ed.  908, 
909;  Bell  v.  Heame,  19  How.  252,  263,  15 
L  ed.  614,  618;  Cousin  v.  Lahatut,  19  How. 
202,  207,  15  L*.  ed.  601,  604;  Berthold  v. 
McDonald,  22  How.  334,  338,  16  L.  ed.  318, 
320;  Lytic  v.  Arkansas,  22  How.  193,  202, 
16  L.  ed.  306,  309;  Magwire  v.  Tyler,  1 
Blade,  195,  202,  17  L.  ed.  137,  141;  Reich- 
vt  T.  Felps,  6  Wall.  100,  165,  18  L.  ed. 
849,  850;  Silver  v.  Ladd,  6  Wall.  440,  18 
L.  ed.  828;  French-Olenn  Live  Stock  Co, 
T.  Springer,  185  U.  S.  47,  54,  46  L.  ed.  800, 
803,  22  Sup.  Ct  Rep.  563;  Mobile  Transp, 
Co.  V.  Mobile,  187  U.  S.  479,  482,  47  L.  ed. 
266,  269,  23  Sup.  Ct.  Rep.  170;  Kean  v. 
Calumet  Canal  d  Improv.  Co.  190  U.  S. 
452,  458,  47  L.  ed.  1134,  1136,  23  Sup.  Ct 
Rep.  651;  Lavagnino  v.  Vhlig,  198  U.  S. 
443,  450,  49  L.  ed.  1119,  1122,  25  Sup.  Ct 
Rep.  716;  Qleason  y.- White,  199  U.  S.  54, 
«^/e,  87, 25  Sup.  Ct  Rep.  782. 

If  plaintiff  in  error  on  a  trial  in  the  court 
bdow  should  fail  to  produce  sufficient  evi- 
dence  to  rest  a  legal  title  in  Labeaume,  un- 
der act  of  Congress  of  June  13,  1812,  then 
the  only  question  would  be  whether  the  pat- 
ent or  the  1st  section  of  the  act  of  Congress 
of  June  6,  1874,  vested  it  in  him,  and,  in 
the  event  of  a  contest  l)etween  them  in  re- 
gard to  the  title,  it  would  present  a  Fed- 
eral question. 

Campbell  v.  Laclede  Gaslight  Co.  119  U. 
S.  445,  446,  30  L.  ed.  459,  7  Sup.  a.  Rep. 
278. 

The  court  below  was  in  error  in  intimat- 
ing that  the  petition  merely  stated  an  an- 
ticipated defense.  There  is  no  such  intima- 
tkm  in  the  petition  and  no  such  inference 
ean  reasonably  be  drawn  from  it,  and  the 
petition  is  to  be  liberally  construed. 

Oglesby  v.  Missouri  P.  R,  Co.  150  Mo.  137, 
51  S.  W.  758. 

It  sets  out  with  great  particularity  the 
title  of  plaintiff  under  the  acts  of  Congress, 
201  U.g. 


under  a  proper  construction  of  them,  and 
their  legal  effect,  to  wit:  That  they  con- 
veyed all  land  lying  on  the  west  bank  of 
and  to  the  river,  and  that  it  was  bounded 
by  the  river,  the  question  being  the  extent 
to  which  the  grants  conveyed  title,  this  be- 
ing a  Federal  question. 

Sweringen  v.  St.  Louis,  185  U.  S.  38,  41, 
46  L.  ed.  795,  797,  22  Sup.  (ft.  Rep.  669. 

The  claim  of  the  city  of  St.  Louis,  defend- 
ant in  error,  under  the  act  of  Congress  at- 
tempting to  grant  the  premises  sued  for  to 
it,  is  set  out,  not  as  a  defense,  but  as  a  con- 
flicting claim,  just  as  the  conflicting  claim 
was  set  out  in  the  petition  in  Cooke  t. 
Avery,  147  U.  S.  376,  37  L.  ed.  209,  13  Sup. 
Ct.  Rep.  340,  and  brings  this  case  within 
the  decision  in  Shively  v.  Bowlby  and 
Sweringen  v.  St.  Louis^  supra. 

The  denial  that  a  claim  is  made  under  the 
conflicting  grant  would  be  futile,  as  it  in- 
cludes other  land,  and  is  made  directly  to 
the  city  of  St.  Louis  by  an  act  of  Congress 
disposing  of  the  public  lands,  which  is  a 
public  act  of  which  the  courts  must  take 
judicial  notice,  and,  if  it  conveys  said  premi- 
ses, enforce  as  an  outstanding  title. 

McGuire  v.  Blount,  199  U.  S.  142,  ante, 
125,  26  Sup.  Ct.  Rep.  1;  Papin  v.  Ryan, 
32  Mo.  21 ;  Wood  v.  Nortman,  85  Mo.  298. 

Mr.  Charles  Claflin  Allen  argued  the 
cause,  and,  with  Messrs.  Henry  W.  Allen 
and  Charles  W.  Bates,  filed  a  brief  for  de- 
fendants in  error: 

In  order  to  give  the  lower  court  juris- 
diction, the  necessary  facts  to  confer  ju- 
risdiction must  be  stated  in  the  petition 
itself,  and,  unless  the  jurisdictional  facts 
affirmatively  appear  from  the  record,  the 
presumption,  upon  writ  of  error  or  appeal, 
is  that  the  court  below  was  without  juris- 
diction. • 

King  Iron  Bridge  ^  Mfg.  Co.  v.  Otoe 
County,  120  U.  S.  225.  30  L.  ed.  623,  7  Sup. 
Ct.  Rep.  562;  Third  Street  d  Suburban  R. 
Co.  V.  Lewis,  173  U.  S.  467,  43  L.  ed.  766, 

19  Sup.  Ct.  Rep.  451 ;  Florida  C.  d  P.  R. 
Co.  V.  Bell,  176  U.  S.  321,  44  L.  ed.  486, 

20  Sup.  Ct.  Rep.  399 ;  Minnesota  v.  North- 
ern Securities  Co.  194  U.  S.  48,  48  L.  ed. 
870,  24  Sup.  Ct  Rep.  698. 

A  suit  cannot  be  said  to  be  one  arising 
under  the  Constitution  or  laws  of  the 
United  States,  until  it  has  in  some  way 
been  made  to  appear  on  the  face  of  the  rec- 
ord that  some  title,  right,  privilege,  or  im- 
munity on  which  the  recovery  depends  will 
be  defeated  by  one  construction  of  the  Con- 
stitution or  a  law  of  the  United  States,  or 
sustained  by   an  opposite   construction. 

StaHn  V.  New  York,  1 15  U.  S.  267,  29  L. 
ed.  390,  6  Sup.  Ct.  Rep.  28;  Germania 
Ins.  Co.  V.  Wisconsin,  119  U.  S.  473,  30  L. 
ed.   461,    7   Sup.   Ct   Rep.    260;    Cooke   v. 
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Avery,  147  U.  S.  375,  37  L.  ed.  209,  13  Sup. 
Ct.  Rep.  340. 

Jurisdiction  cannot  be  conferred  by  al- 
leging that  defendant  intends  to  dispute 
the  validity  of  some  law  of  the  United 
States,  or  to  assert  a  defense  based  on  some 
such  law. 

Tennessee  v.  Union  d  Planter's  Bank,  15*2 
U.  S.  454,  38  ti.  ed.  611,  14  Sup.  Ct.  Rep. 
654;  Boston  d  M.  Consol.  Copper  d  8.  Min. 
Co,  V.  Montana  Ore  Purchasing  Co,  188  U. 
S.  632,  47  L.  ed.  626,  23  Sup.  Ct.  Rep.  434 ; 
Florida  C.  d  P,  R.  Co,  v.  Bell,  supra; 
Chappell  V.  Waterworth,  155  U.  S.  102,  39 
L.  ed.  85,  15  Sup.  Ct.  Rep.  34;  Walker  v. 
Collins,  167  U.  S.  57,  42  L.  ed.  76,  17  Sup. 
Ct.  Rep.  738;  Sawyer  v.  Kochersperger, 
170  U.  S.  303,  42  L.  ed.  1046,  18  Sup.  Ct. 
Rep.  946;  Arkansas  v.  Kansas  d  T.  Coal 
Co.  183  U.  S.  186,  46  L.  ed.  144,  22  Sup. 
Ct.  Rep.  47;  Little  York  Cold-Washing  d 
Water  Co.  v.  Keyes,  96  U.  S.  199,  24  L.  ed. 
656. 

In  an  action  of  ejectment,  the  plaintiff 
must  recover,  if  at  all,  upon  the  strength 
of  his  own  title.  The  weakness  t)f  his  ad- 
versary's cannot  avail  him. 

McNiit  V.  Turner,  16  Wall.  352,  21  L. 
ed.  341. 

The  plaintiff  cannot  confer  Federal  ju- 
risdiction by  anticipating  the  defendant's 
claims  of  title,  which  the  court  may  never 
be  called  upon  to  consider,  or  by  raising 
fictitious  disputes  with  himself. 

MoQuire  v.  Blount,  199  U.  S.  142,  ante, 
125,  26  Sup.  Ct.  Rep.  1;  Watts  v.  Und- 
«ey,  7  Wheat.  158,  6  L.  ed.  423. 

The  law  concerning  ejectment  is  the  same 
in  Missouri  as  in  the  United  States  courts. 

Hunt  v.  Searcy,  167  Mo.  168,  67  S.  W. 
206. 

Cases  in  which  the  Supreme  Court  has 
jurisdiction  on  writ  of  error  to  a  state  su- 
preme court  are  not  authorities  on  the  ques- 
tions of  jurisdiction  hpre  involved. 

Carson  v.  Dunham,  121  U.  S.  421,  30  L. 
ed.  992,  7  Sup.  Ct.  Rep.  1030. 

The  fact  that  one  of  the  parties  has  de- 
rived his  title  directly  under  an  act  of 
Congress  does  not,  for  that  reason  alone, 
present  a  Federal  question. 

Blackburn    v.  Portland    Gold   Min.    Co. 

176  U.  S.  671,  44  L.  ed.  276,  20  Sup.  Ct. 
Rep.    222;    Shoshone   Min.   Co.  v.    Rutter, 

177  U.  S.  605,  44  L.  ed.  864,  20  Sup.  Ct. 
Rep.  726 ;  DeLamar*s  Nevada  Cold  Min.  Co. 
V.  Neshitt,  177  U.  S.  523,  44  L.  ed.  872,  20 

*Sup.  Ct.  Rep.  715. 

The  fact  that  the  language  of  a  grant 
from  the  United  States  may  have  to  be 
oonstmed  in  the  usual  and  ordinary  way  ap- 
plicable to  instruments  conveying  title,  in 
Offdar  to  determine  the  oorrect  measure- 
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ments  of  the  land  conveyed,  does  not  raise  a 
Federal  question. 

Sweringen  v.  St.  Louis,  185  U.  S.  38,  46 
L.  ed.  795,  22  Sup.  Ct.  Rep.  569. 

Cases  in  which  this  court  passed  the  ques- 
tion of  jurisdiction  suh  ailentio  are  do 
authority  in  the  case  at  bar. 

New  V.  Oklahoma,  196  U.  S.  252,  49  Lu  ed. 
182,  25  Sup.  Ct.  Rep.  68;  United  States  r. 
More,  3  Cranch,  159,  2  L.  ed.  397. 

All  plaintiff  needs  to  show  is  one  title, 
good  in  him,  to  make  out  a  prima  fade 
case;  and  he  cannot  rely  upon  possible  de- 
fects ,in  that  title  in  order  to  raise  a  Fed- 
eral question. 

Langdeau  v.  Hanes,  21  Wall.  521,  22  L. 
ed.  606;  Morrow  v.  Whitney,  95  U.  S.  551, 
24  L.  ed.  456;  Wright  v.  Roseherry,  121  U. 
S.  488,  30  L.  ed.  1039,  7  Sup.  Ct.  Rep. 
985. 

Mr.  Justice  PeokHam*  after  making  th« 
foregoing  statement,  delivered  the  opinioa 
of  the  court:  • 

There  is  no  diversity  of  citizenship  in 
this  case,  and  the  only  ground  of  joris- 
diction  claimed  is  that  the  action  arise* 
under  the  laws  of  the  United  Sutes.  The 
case  is  a  pure  action  of  ejectment,  and  the 
general  nde  in  such  a<!tions,  as  to  the  com- 
plaint, is  that  the  only  facts  necessary  to  be 
stated  therein  are,  that  plaintiff  is  the 
owner  of  the  premises  described,  and  en- 
titled to  the  possession,  and  that  defend- 
ant wrongfully  withholds  such  possession, 
to  plaintiff's  damage  in  an  amount  stated 
Setting  out  the  source  of  the  plaintiiri 
title,  as  was  done  with  so  much  detail  ia 
this  case,  was  unnecessary,  but  it  does  not 
alter  the  case,  because  a  claim  that  Um 
title  comes  from  the  United  States  doei 
not,  for  that  reason  merely,  raise  a  Fed- 
eral  question. 

It  is  a  long-settled  rule,  evidenced  bj 
many  decisions  of  this  court,  that  the  pUiih 
tiff  cannot  make  out  a  case  as  arising  under 
the  Constitution  or  the  laws  of  the  Unit«d 
States  unless  it  necessarily  appears  by  the 
complaint  or  petition  or  bill  in  sUtiaf* 
plaintiff's  cause  of  action.  In  Little  York 
Cold-Washing  d  Water  Co.  v.  Keyts,  96  T. 
S.  199-203,  24  L.  ed.  656-658,  it  was  said 
that  before  the  circuit  court  can  be  required 
to  retain  a  cause  under  its  jurisdiction,  un- 
der I  5,  act  of  1876  [18  SUt,  at  L.  472. 
chap.  137,  U.  S.  Comp.  SUt  1901.  p.  511]. 
it  must  in  some  form  appear  upon  the  ree* 
ord,  by  a  statement  of  facta,  in  legal  and 
logical  form,  such  as  is  required  in  good 
pleading,  that  the  suit  is  one  which  reaJIr 
and  substantially  involves  a  dispute  or  con- 
troversy as  to  a  right  which  depends  upoo 
the  construction  or  effect  of  the  Constitu- 
tion, or  some  law  or  treaty  of  the  Vnit^ 
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States.    That  was  a  ease  of  a  petition  for 
t  removal  of  a  suit  from  the  state  to  tlie 
Federal  court.     But  itnas  been  held  that 
whether  there    is   a   right   of  removal    in 
sach  eases  depends  upon  whether  the  cir- 
cuit  court    could    have    exercised    original 
jurisdiction.     Third  Street  d  Suburban  R. 
Co.  V.  Lewis,  173  U.  S.  457,  43  L.  ed.  76G, 
19  Sup.  Ct.  Rep.  451;  Arkansas  v.  Kansas 
41]i  r.  Coal  Co,  ^183  U.  S.  185,  46  L.  ed.  144, 
22  Sup.  Ct.  Rep.  47;  Boston  d  M.  Consol. 
Copper  d  S.  Min,  Co,  v.  Montana  Ore  Pur- 
chasing Co.   188  U.  S.   632-640,  47  L.  ed. 
626-632,  23  Sup.  Ct.  Rep.  434.    This  orig- 
inal jurisdiction,    it    has    been    frequently 
held,  must  appear  by  the  plaintiff's  state- 
ment of  his  own  claim,  and  it  cannot  be 
made  to  appear   by   the   assertion   in   the 
plaintiff's  pleading  that  the  defense  raises 
or  will  raise  a  Federal  question.     As  has 
been  stated,  the  rule  is  a  reasonable  and 
jnst  one  that  the  complainant,  in  the  first 
instance,  shall  be  confined  to  a  statement 
of  his  cause  of  action,  leaving  to  the  defend- 
ant to  set  up  in  his  answer  what  his  de- 
fense is,  and,  if  anything  more  than  a  de- 
nial of  plaintiff's  cause  of  action,  imposing 
upon  the  defendant  the  burden  of  proving 
such   defense.      This    principle    wan    given 
effect  to  in  Tennessee  v.  Union  d  Planters' 
Bank,  152  U.  S.  454,  38  L.  ed.  511,  14  Sup. 
Ct  Rep.  654;  Muse  v.  Arlington  Hotel  Co. 
168  U.  S.  430,  42  L.  ed.  531,  18  Sup.  a. 
Rep.  109;  Third  Street  d  Suburban  R,  Co. 
r,  Leu^is  and  Arkansas  v.  Kansas  d  T,  Coal 
Co.  supra;  Filhiol  v.   Maurice,   185  U.   S. 
108.  46  L.  ed.  827,  22  Sup.  Ct.  Rep.  560; 
Boston  d  M,  Consol,  Copper  d  8,  Min.  Co. 
T.  Montana  Ore  Purchasing  Co.  supra. 

The  mere  fact  that  the  title  of  plaintiff 
comes  from  a  patent  or  under  an  act  of 
Congress  does  not  show  that  a  Federal 
question  arises.  It  was  said  in  Blackburn 
T.  Portland  Gold  Min.  Co,  175  U.  S.  571, 
44  L  ed.  276,  20  Sup.  Ct.  Rep.  222,  that 
"this  court  has  frequently  been  vainly  asked 
to  hold  that  controversies  in  respect  to 
lands,  one  of  the  parties  to  which  had  de- 
rived his  title  directly  from  an  act  of  Con- 
press,  for  that  reason  alone  presented  a 
Federal  question."  The  same  principle  was 
held  in  Shoshone  Min.  Co,  v.  Rutter,  177 
y.  S.  505,  44  L.  ed.  864,  20  Sup,  Ct.  Rep. 
726,  and  also  in  DeLamar*s  Nevada  Oold 
Uin.  Co.  V.  Nesbitt,  177  U.  S.  523,  44  L.  ed. 
872,  20  Sup.  Ct.  Rep.  716. 

To  say  that  there  is  a  dispute  between 
the  parties  as  to  the  construction  of  the 
Patent  or  of  the  several  acts  of  Congress 
referred  to  does  not  raise  a  Federal  ques- 
^3on,  because  a  statement  that  there  is  such 
<iispttte  is  entirely  uimecessary  in  averring 
w  proving  plaintiff's  cause  of  action.  Ilia 
xmrce  of  title,  as  set  forth  in  the  petition, 
«0l  U.  8. 


might  not  be  disputed,  and  the  defense 
might  rest  upon  the  defense  of  adverse  pos- 
session, as  set  up  in  the  answer.  If  defend- 
ants contented  themselves  on  the  trial  with 
proof  of  such  defense,  then  no  question 
of  a  Federal  nature  would  have  been  tried 
or  decided. 

*In  those  cases  where  the  dispute  neces-[84S] 
sarily  appears  in  the  course  of  properly 
alleging  and  proving  the  plaintiff's  cause 
of  action,  the  situation  is  entirely  different. 
In  this  case  the  real  dispute,  as  stated  by 
the  plaintiff,  is  whether  plaintiff  is  entitled 
to  the  land  formed  by  accretion,  which  has 
taken  place  many  years  since  the  patent  was 
issued  and  since  the  acis  of  Congress  were 
passed.  There  is  no  dispute  as  to  the  terms 
of  the  patent  or  of  the  acts  of  Congress. 
The  language  of  the  averment  in  the  peti- 
tion (which  is  set  out  in  full  in  the  fore- 
going statement  of  facts)  shows  that  the 
controversy  in  dispute  is  not  at  all  in  re- 
gard to  the  land  covered  by  the  letters 
patent  or  by  the  acts  of  Congress,  and  no 
dispute  is  alleged  to  exist  as  to  such  land, 
but  the  dispute  relates  to  land,  "which  land 
is  a  portion  of  the  land  formed  by  accre- 
tions or  gradual  deposits  from  said  river, 
along  said  west  bank  thereof,  between  said 
north  and  south  lines  of  said  outlot,  con- 
firmation, and  surveys,  and  which  thereby 
became  a  portion  of  the  land  granted  by 
said  letters  patent  and  acts  of  Congress 
approved  June  13th,  1812,  and  June  6th, 
1874,  respectively." 

Now,  whether  the  land  contained  in  the 
original  patent  reached  to  the  Mississippi 
river  as  its  eastern  boundary,  under  the 
distances  called  for  by  the  patent,  would 
be  a  question  of  fact,  as  was  stated 
in  Sweringen  v.  St.  Louis,  186  U.  S.  38,  46 
L.  ed.  795,  22  Sup.  Ct.  Rep.  569,  and  whether 
the  plaintiff  is,  upon  the  facts  set  forth, 
entitled  to  the  accretion,  is  a  question  of 
local  or  state  law,  and  is  not  one  of  a  Fed- 
eral nature.  St.  Anthony  Falls  Water 
Power  Co,  v.  St,  Paul  Water  Comrs.  168 
U.  S.  349-359,  42  L.  ed.  497-501,  18  Sup. 
Ct.  Rep.  157,  and  cases  cited.  In  Packer  v. 
Bird,  137  U.  S.  661,  34  L.  ed.  819,  11  Sup. 
Ct.  Rep.  210,  it  was  held  that  while  the 
Federal  court  would  construe  grants  of  the 
general  government  without  reference  to  the 
rules  of  construction  adopted  by  the  states 
for  grants  by  them,  yet  whatever  incidents 
or  rights  attached  to  the  oumership  of  the 
property  conveyed  by  the  United  States 
bordering  on  a  navigable  strea/m  would  be 
determined  by  the  states  in  which  it  is  sit- 
uated, subject  to  the  limitation  that  their 
rules  do  not  impair  the  eflicacy  of  the  grant, 
or  the  use  and  enjoyment  of  the  property  by 
the  grantee.  To  the  same  effect  U  *£fAii70]jy[848] 
V.  Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14 
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Sup.  Ct.  Rep.  548.  In  the  opinion  in  that 
ease,  at  page  57,  L.  ed.  p.  352,  Sup.  Ct. 
Rep.  p.  567,  it  is  said:  "By  the  law  of  the 
state  of  Oregon,  therefore,  as  enacted  by  its 
legislature  and  declared  by  its  highest 
court,  the  title  in  the  lands  in  controversy 
is  in  the  defendants  in  error;  and,  upon 
the  principles  recognized  and  affirmed  by  a 
uniform  series  of  recent  decisions  of  this 
court,  above  referred  to,  the  law  of  Oregon 
governs  the  case." 

As  this  land  in  controversy  is  not  the 
land  described  in  the  letters  patent  or  the 
acts  of  Congress,  but,  as  is  stated  in  the 
petition,  is  formed  by  accretions  or  grad- 
ual deposits  from  the  river,  whether  such 
land  belongs  to  the  plaintiff  is,  under  the 
cases  just  cited,  a  matter  of  local  or  state 
law,  and  not  one  arising  under  the  lawf 
of  the  United  States. 

The  question  before  us  is  wholly  different 
from  the  case  of  a  writ  of  error  to  a  state 
court  founded  upon  {  709  of  the  Revised 
Statutes  of  the  United  States  (U.  S. 
Comp.  Stat.  1901,  p.  575).  A  Federal  ques- 
tion may  appear  in  the  course  of  the  trial, 
and  some  right  specially  daimci  or  set 
up  under  a  Federal  statute  may  have  been 
denied,  and  the  party  against  whom  the 
decision  was  made  can  have  the  qucHtion 
reviewed  by  this  court  imder  that  section. 

In  Cooke  v.  Avery,  147  U.  S.  375,  37  L. 
ed.  209,  13  Sup.  Ct.  Rep.  340,  this  ques- 
tion was  not  decided.  It  was  not  referred  to  in 
the  course  of  the  opinion,  and  it  is  no  author- 
ity for  the  plaintiff's  contentioA  herein.  It 
was  simply  held  that  there  was  an  issue  be- 
tween the  parties  which  depended  upon  the 
laws  of  the  United  States  and  the  rules  of 
the  circuit  court,  and  their  construction  and 
application  were  directly  involved 

In  any  aspect  in  which  this  case  may  be 
viewed,  we  think  i^  uxu  not  one  over  lohich 
the  Circuit  Court  had  jurisdiction,  and  for 
that  reason  its  oi'der  dismissing  the  feti- 
tion  is  affirmed. 


[344] 'YORK    MANUFACTURING    COMPANY, 

Appt,, 


V. 


ARTHUR  CASSELL  et  al;  Orrin  Popple- 
ton,  Trustee;  J.  B.  Waight  and  Ben 
Ames. 

(See  8.  C.  Reporter*!  ed.  344-353.) 


Conditional      anlc    flUng^nece— tty     •■ 
•iralnat     tmatee     in     bnnkmptcT*— Ad 

adjudication  In  bankruptcy  Is  not  the  equiva- 
lent of  a  Judgment  or  attachment,  so  as  to 
operate  as  a  lien  In  favor  of  the  trustee  as 
against  the  conditional  vendor  of  property 
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sold  to  the  bankrupt,  because  of  noncompll* 
ance  with  the  requirement  as  to  filing  madt 
by  Ohio  Rev.  SUt  i  4155,  which,  \t  gUttm 
the  construction  placed  by  the  hifhett  mxmw 
court  upon  a  similar  provision  respectuc 
chattel  mortgages,  renders  an  nafiled  coo- 
tract  of  conditional  sale  void  ooly  as  to 
those  creditors  who  have  fastened  opoo  tiW 
property  by  some  specific  lien. 

[No.   208.] 

Argued  March  U,  1906,     Decided  AprU  t 

1906, 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  afiSrmed  a  decree 
of  the  District  Court  for  the  Soutbeni 
District  of  Ohio,  giving  a  lien  in  favor  of 
the  trustee  in  bankruptcy  as  against  the 
conditional  vendor  of  property  sold  to  tbe 
bankrupt,  because  of  a  failure  to  file  the 
contract  of  sale.  Reversed  and  remanded 
to  the  District  Court  for  the  entry  of  a 
decree  in  conformity  with  the  opinion. 

See  same  case  below,  67   C.  C  A.  82i| 
135  Fed.  52. 


Statement  by  Mr.  Justice  Pookkmait 
The  York  Manufacturing  Company  bas 
appealed  from  a  judgment  of  the  drcoit 
court  of  appeals,  which  held  that  the  eom* 
pany  had  no  lien  upon  or  right  to  remove 
certain  machinery,  as  against  creditors  d 
the  Mount  Vernon  lee.  Coal,  k,  Milling  Cob- 
pany,  a  bankrupt  corporation.  The  fscto 
upon  which  the  question  arises  are  as  fol- 
lows: 

The  corporation  above  named  was  orgaa- 
ized  under  the  laws  of  the  state  of  Ghh, 
and  was  doing  business  at  Mount  Vereosit 
in  that  state.  The  company  desired  Is 
enlarge  its  plant  for  the  purpose  of  makisi; 
ice,  and  to  that  end  it  was  necessary  to 
secure  the  proper  machinery.  It  thereibrt 
entered  into  a  contract,  whicb  was  oondiui* 
ed  October  27,  1902,  with  tbe  appelUat 
the  York  Manufacturing  Company,  to  rap- 
ply  that  machinery  for  tbe  sum  of  $7,375, 
to  be  paid  in  instalments,  aa  stated  in  th* 
contract.  The  contract  also  contained  a  ftip> 
ulation  ''that  the  title  to  the  ownership  of 
the  machinery,  apparatus,  or  plant  hftvis 
contracted  for,  shall  remain  in  tbe  York 
Manufacturing  Company  until  the  entirv 
purchase  price  herein  agreed  to  be  ^t^ 
,  ,  .  shall  be  actually  paid  in  cuh.* 
The  vendor  *waa  given  the  right  to  eottr[) 
the  premises  of  vendee  and  remove  tb« 
property  in  case  of  default.  Twenty>five  per 
cent  only  of  the  price  of  tbe  maehbiery  vti 
ever  paid.  This  contract  waa  never  filfd. 
as  required  by  the  statute  of  Ohio  itUt- 

Ml  V.t, 
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to  conditional  sales.  Section  4155, 
which  is  set  forth  in  the  margin.t 

The  corporation,  being  short  of  funds  for 
the  purpose  of  building,  desired  to  obtain 
them  by  the  execution  of  a  mortgage  on  the 
lot  on  which  the  building  was  to  be  erected. 
One  William  Mild  was  the  president  of  the 
corporation  and  was  the  owner  of  and  had 
the  legal  title  to  the  real  estate  upon  which 
its  plant  was  being  constructed.  Mild  ap- 
plied to  Messrs.  Waight  &  Ames  to  assist 
in  raising  money,  by  lending  their  credit 
as  sureties  on  notes  to  be  given  for  loans 
to  the  corporation  up  to  the  simi  of  $10,000, 
bj  such  persons  or  banks  as  loans  could  be 
M]*obtained  from.  Waight  &  Ames  agreed  to 
beeottie  such  sureties,  and  the  parties  then 
entered  into  an  agreement  for  that  pur- 
pose, the  particulars  of  which  it  is  not 
necessary  here  to   deal   with. 

At  the  date  of  the  Waight  &,  Ames  agree- 
ment,— ^November  1,  1902, — no  part  of  the 
machinery  had  come  to  the  possession  of  the 
company,  but  it  began  to  arrive  in  January, 
.  1903,  and  was  finally  installed  in  the  plant 
three  or  four  months  later. 

On  the  same  date  that  the  agreement  was 
executed,  a  hiortgage,  without  date,  was 
tlso  executed  by  William  Mild,  in  whom 
tibe  title  was,  to  Waight  &  Ames,  conditioned 
for  their  indemnification  for  becoming  Sure- 
ties, as  contemplated  by  their  agreement. 
This  mortgage  was  not  recorded  until  July 
16,  1903,  and  on  the  next  day  the  corpora- 
tion made  a  general  assignment  for  the  ben- 
efit of  its  creditors.  On  July  22,  1903,  a  pe- 
tition by  creditors  of  the  corporation  was 
filed  for  an  adjudication  of  bankruptcy 
ig&inst  it,  and  on  December  11,  1903,  the 
adjudication  was  made. 

Soon  after  the  adjudication  the  York 
Manufacturing  Company  filed  an  interven- 
ing petition,  which  set  forth  the  contract 
under  which  they  sold  the  machinery  to  the 


bankrupt,  and  alleged  default  in  payment, 
and  prayed  that  the  company  might  be  al- 
lowed  to  enter  the  premises  and  remove 
the  machinery  therefrom.  This  petition 
was  resisted  by  the  creditors. 

A  short  time  thereafter  Waight  &  Ames 
filed  their  intervening  petition,  setting  up 
their  mortgage,  and  alleging  that  they  had 
no  knowledge  of  the  contract  with  the  York 
Manufacturing  Company  at  the  time  of  tak- 
ing their  mortgage,  and  prayed  that  they 
might  be  given  precedence  over  that  com- 
pany. It  appears  they  did  raise  for  Mild 
the  sum  of  $10,000,  by  indorsing  for  him 
to  that  extent,  and  a  portion  of  it  they  have 
since  been  compelled  to  pay,  and  they  are 
liable  for  the  balance. 

The  referee  in  bankruptcy,  before  whom 
the  question  came,  held  that  the  mortgage  . 
of  Waight  &  Ames  waa  a  valid  lien  on  all 
the  bankrupt's  property,  including  the  ma- 
chinery furnished  by  the  York  Manufac- 
turing Company,  subject,  however,  to  a 
*  purchase-money  mortgage  on  the  lot  for  [347] 
$1,000.  He  also  held  that  the  York  Man- 
ufacturing Company  had  no  lien  on  the  ma- 
chinery, but  was  a  general  creditor  only. 

The  district  court,  on  a  petition  for  re- 
view, reversed  this  ruling,  and  held  that  the 
mortgage  of  Waight  &  Ames  did  not  cover 
the  machinery  supplied  by  the  York  Man- 
ufacturing Company,  but  that  the  latter 
had  no  lien  thereon  as  against  general 
creditors;  that  the  mortgage  of  Waight 
&  Ames  was  a  valid  lien  on  the  rest  of  the 
property,  subject  to  the  purchase-money 
mortgage  on  the  lot;  that  they  were  not 
creditors  of  the  bankrupt  corporation,  ex- 
cept as  to  the  sum  of  $1,500  they  had 
charged  for  becoming  sureties  under  the 
contract  above  mentioned,  but  the  court 
held  that  they  might  prove  the  debts  of  the 
creditors  who  held  the  notes  on  which  they 
were  sureties,  if  the  creditors  failed  to  do 


tSecUon  4155,  Revised  Statutes  of  Ohio, 
prorides  as  follows : 

"In  all  cnses  where  any  personal  property 
than  be  sold  to  any  person,  to  be  paid  for  In 
^ole  or  in  part  in  instalments,  or  shall  be 
Insed,  rented,  hired,  or  delivered  to  another 
on  condition  that  the  same  shall  belong  to  the 
person  purchasing,  leasing,  renting,  hiring, 
or  recelTing  the  same  whenever  the  amount 
Ptid  shall  be  a  certain  sum,  or  the  value  of 
W€li  property,  the  title  to  the  same  to  remain 
to  the  vendor,  lessor,  renter,  hirer,  or  deliver- 
er of  tbe  same,  until  such  sum  or  the  value  of 
nch  property  or  any  part  thereof  shall  have 
^n  paid,  such  condition.  In  regard  to  the 
title  so  remaining  until  such  payment,  shall 
be  Toid  as  to  all  subsequent  purchasers  and 
aortgagees  In  good  faith,  and  creditors,  unless 
Boeh  condition  shall  be  evidenced  by  writing 
^ed  by  the  purchasers,  lessor,  renter,  hirer, 
or  rereiver  of  the  same,  and  also  a  statement 
tbereon,  under   oath,   made  by   the   person    so 


selling,  leasing,  or  delivering  any  property  as 
herein  provided,  his  agent  or  attorney,  of  the 
amount  of  the  claim,  or  a  true  copy  thereof, 
with  an  affidavit  that  tbe  same  is  a  copy,  de- 
posited with  the  clerk  of  the  township  where  the 
person  signing  the  instrument  resides  at  the 
time  of  the  execution  thereof,  if  a  resident  of 
the  state,  and  if  not  such  resident,  then  with 
tbe  clerk  of  the  township  In  which  such  prop- 
erty is  sold,  leased,  rented,  hired,  or  delivered 
is  situated  at  the  time  of  the  execution  of  the 
instrument ;  but  when  the  person  executing  the 
instrument  Is  a  resident  of  a  township  In  which 
the  office  of  county  recorder  Is  kept,  or  when 
he  Is  a  nonresident  of  the  state,  and  the  prop 
erty  Is  within  such  township,  the  Instrument 
shall  be  filed  with  the  county  recorder ;  and  the 
officer  receiving  any  such  instrument  shall  pro- 
ceed with  the  same  In  all  respects  as  he  Is  re- 
quired to  do  by  5  4152  of  the  Revised  Stntuto«« 
of  Ohio,  and  shall  receive  the  same  fees  as  are  al- 
lowed by  law  for  similar  services  in  other  ca$«es." 
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•o,  and  that  they  might  be  subrogated  to 
the  rights  of  the  creditors  to  the  extent  they 
had  paid  or  might  pay  any  balance  due 
on  said  notes  remaining  after  applying 
thereon  the  surplus  of  the  proceeds  of  the 
sale  of  the  real  estate,  after  the  purchase- 
money  mortgage  had  been  paid,  and  that 
the  entire  $10,000  of  the  notes,  which  were 
mentioned  in  the  contract  between  Waight 
1^  Ames  and  the  company,  and  for  which 
they  were  to  be  sureties,  might  be  included 
in  this  right  of  subrogation.  This,  of 
course,  did  not  include  a  note  for  $1,000, 
which  had  been  paid  five  months  before  the 
proceedings  in  bankruptcy.  The  district 
court  held  that  the  mortgage  of  Waight  & 
Ames  was  subordinate  to  the  lien  of  the 
York  Manufacturing  Ck>mpany,  because  no 
part  of  it  had  been  placed  on  the  ground  of 
the  bankrupt  until  two  months  after  the 
making  of  the  mortgage  to  Waight  &  Ames. 
The  court,  however,  held  that  the  general 
creditors  were  entitled  to  have  the  plant 
of  the  York  Manufacturing  Company  sold 
for  the  payment  of  their  claims  because  of 
the  failure  of  that  company  to  file  the  con- 
ditional sale  contract,  as  required  by  the 
Ohio  statute,  and  such  failure  rendered  the 
contract  void  aa  to  the  creditors.  Waight 
ft  Ames  did  not  appeal  from  the  district 
court's  decree. 
848]  *The  circuit  court  of  appeals,  upon  appeal 
by  the  York  Manufacturing  Company,  af- 
firmed the  district  court  (67  C.  C.  A.  526, 
135  Fed.  52),  and  that  company  has  ap- 
pealed here. 

Mr,  Constant  Sonthworth  argued  the 
cause,  and,  with  Meaara.  John  L.  Lett  and 
Louia  J.  Dolle,  filed  a  brief  for  appellant: 

The  word  "creditors"  in  the  conditional 
sales  law  includes  only  judgment  credit- 
ors. 

Martin  v.  Bowen,  51  N.  J.  Eq.  452,  28 
Atl.  823 ;  Jones,  Chat.  Mortg.  4th  ed.  §  245 ; 
Re  Chadtcick,  50  Ohio  L.  J.  413;  Jonea  v. 
Oraham,  77  N.  Y.  628;  Sheldon  v.  Wick- 
ham,  161  N.  Y.  500,  55  N.  E.  1045;  Sie- 
phena  v.  Meriden  Britannia  Co,  160  N.  Y. 
178,  73  Am.  St.  Rep.  678,  54  N.  E.  781; 
Overaireet  v.  Manning,  67  Tex.  657,  4  S.  W. 
248;  Meyer  Broa.  Drug  Co,  v.  Pipkin  Drug 
Co.  136  Fed.  396;  Stetoart  ▼.  Beale,  7  Hun, 
405;  Eall  v,  Keating  Implement  d  Mach. 
Co,  33  Tex.  Civ.  App.  526,  77  S.  W.  1054; 
Bowen  v.  Lanaing  Wagon  Worka,  91  Tex. 
385,  43  S.  W.  872;  Isaac,  Conditional  Sales 
in  Bankruptcy,  $  9,  p.  3. 

The  trustee  in  bankruptcy  takes  no  great- 
er title  than  the  bankrupt,  and  the  bank- 
ruptcy proceedings  do  not  operate  as  a  ju- 
dicial seizure,  conferring  new  and  greater 
rights  on  the  creditors  of  the  bankrupt. 

Thompaon  T.  Fairbajftka,  196  U.  8.  516, 
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49  L.  ed.  677^  25  Sup.  Ct  Bep.  306;  BrJ 
V,  Berlin  Mach.  Works,  194  U.  S.  296,  i\ 
L.  ed.  986^  24  Sup.  Ct.  Rep.  690;  Skeldai 
V.  Wiokham,  aupra;  Collier,  Bankmptfl 
5th  ed.  p.  553;  Gihaon  v.  Warden,  14  Wal 
244,  20  L.  ed.  797 ;  Douglas  ▼.  Vogeler,  i 
Fed.  53;  Stewiirt  v.  Piatt,  101  U.  S.  73^ 
25  L.  ed.  816;  Teatman  v.  yew  Orleans  8mi 
Inst,  95  U.  S.  764,  24  L.  ed.  5S9;  DonmH 
son  V.  Farwell,  93  U.  S.  631,  23  L.  ed.  993; 
Winaor  v.  McLellan,  2  Story,  492,  Fed.  Caa 
No.  17,887;  Laughlin  ▼.  Calumet  d  C.  C# 
nal  d  Dock  Co,  13  C.  C.  A.  1,  24  U.  S 
App.  573,  65  Fed.  441;  Re  SeweU,  111 
Fed.  791;  Manniw  v.  Purcell,  46  Ohio  St 
102,  2  L.R.A.  753,  19  N.  E.  572;  Re  Hins- 
dale, 7  Am.  Bankr.  Rep.  85;  Chmttanoogs 
Nat,  Bank  v.  Rome  Iron  Co,  4  Am.  Bankr. 
Rep.  441;  Shaw  v.  Olen,  37  N.  J.  Eq.  33; 
Martin  v.  Bowen,  supra;  Van  Heusem  ▼. 
RadcUff,  17  N.  Y.  580,  72  Am,  Dee.  4M. 
Nebraska  Moline  Plow  Co,  t.  BlaeLburm 
(Neb.)  104  N.  W.  178;  CincinnaH  Leaf  To- 
bacco Warehouse  Co.  v.  Combs,  109  Ky.  21. 
58  8.  W.  420;  Re  Wise,  121  Iowa,  339,  9< 
N.  W.  872;  Reber  v.  Oundy,  13  Fed.  53; 
Ryder  ▼.  Ryder,  19  R.  L  188,  32  Atl. 
919. 

No  counsel   for  appelh 


Mr.  Justice  Peokluun,  after  making  the 
foregoing  statement,  delivered  the  opiaioa 
of  the  court: 

The  question  is  simply  whether  the  York 
Manufacturing  Company  has  a  right,  under 
its  conditional  sale  of  the  machinerv  to 
the  bankrupt  corporation,  to  take  the  nu- 
chinery  out  of  the  premises  where  it  wmi 
placed,  as  against  all  except  judgmrat  or 
other  creditors  by  some  specific  lien.  Tbert 
are  no  judgment  creditors  in  the  cate  asd 
no  attachment  has  been  levied,  and  the  qae*- 
tion  is  simply  whether  the  adjudicatioii  in 
bankruptcy  is  equivalent  to  a  judgment  ^ 
an  attachment  *on  the  property,  to  at  to[! 
prevent  the  York  Manufacturing  Com  pan* 
from  asserting  its  right  to  remove  the  bj 
chinery  by  virtue  of  the  reservatioa  of 
title  contained  in  its  contract. 

In  WiUon  v.  LesUe,  20  Ohio,  161,  the 
court  was  construing  the  language  of  the 
statute  relating  to  chattel  mortgages,  which 
declared  a  mortgage  absolutely  void  is 
against  creditors  of  the  mortgagor,  and  as 
against  subsequent  purchasers  and  nort- 
gagees  in  good  faith,  unless  the  mort|[t|c* 
or  a  true  copy  thereof  should  be  deposited 
forthwith,  as  directed  in  the  act.  The  court 
held  that  the  mortgage  was  not  void  for 
lack  of  filing,  as  between  the  parties  tberr 
to,  but  that  the  statute  only  avoided  the 
instrument  as  to  those  creditors  who,  br~ 
tween  the  time  of  the  execution  of  the  sort- 
gage  and  the  filing  thereof,  had  taken  step* 
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to  'fasten  upon  the  property  for  the  pay- 
ment of  their  debts."  As  against  such  as 
had  in  the  interim  secured  liens  by  attach- 
moit,  execution,  or  otherwise,  the  mort- 
gage would  be  void.  When  filed  with  the 
recorder  the  instrument  became  valid  as 
•gainst  all  persons  except  those  whose  rights 
faaTc  attached  upon  the  property  before  the 
recording  of  the  instrument.  See  to  the 
same  effect  Re  Shirley,  50  C.  C.  A.  252,  112 
Fed.  301. 

We  haye  not  been  referred  to  any  decision 
ot  the  supreme  court  of  Ohio  as  to  the 
meaning  of  the  statute  requiring  the  filing 
of  contracts  of  conditional  sales,  but  we  con- 
cur with  the  circuit  court  of  appeals  in 
this  case,  that  the  statute  would  render 
the  unfiled  contract  void  as  to  the  same 
class  of  creditors  mentioned  in  the  chattel 
mortj;age  statute.  Therefore  the  contract 
would  be  void  as  to  creditors  who,  before 
its  filing,  had  "fastened  upon  the  property" 
bj  some  specific  liens.  As  to  creditors  who 
had  no  such  lien,  being  general  creditors 
only,  the  statute  does  not  avoid  the  sale, 
vhich  is  good  between  the  parties  to  the 
contract. 

The  mortgage  of  Waight  &  Ames  cannot 
be  a  lien  on  the  machinery  sold  by  the 
York  Manufacturing  Company,  because  the 
mortgage  was  prior  to  the  time  when  any 
wrtion  of  such  machinery  was  placed  upon 
SS2]the  land.  There  waa  no  clause  in  *the 
mortgage  covering  after-acquired  property, 
and,  in  any  event,  the  mortgage  would  not 
ssoiyer  property  so  acquired,  the  title  to  which, 
is  in  this  case,  was  reserved  to  the  vendor. 
This  was  the  ruling  of  the  district  court, 
tad  no  appeal  was  taken  therefrom  by  the 
mortgagees.  There  are  no  creditors  witli 
any  specific  liens,  nor  is  there  any  other 
uortgage,  and  there  is  no  attachment. 

We  come,  then,  to  the  question  whether 
the  adjudication  in  bankruptcy  was  equiva- 
lent to  a  judgment,  attachment,  or  other 
specific  lien  upon  the  machinery.  The  cir- 
cuit court  of  appeals  has  held  herein  that 
the  seizure  by  the  court  of  bankruptcy  op- 
erated as  an  attachment  and  an  injunction 
for  the  benefit  of  all  persons  having  inter- 
ests in   the  bankrupt's   estate. 

We  are  of  opinion  that  it  did  not  oper- 
ate as  a  lien  upon  the  machinery  as  against 
the  York  Manufacturing  Company,  the  ven- 
dor thereof.  Under  the  provisions  of  the 
hankrupt  aet  the  trustee  in  bankruptcy 
is  vested  with  no  better  right  or  title  to 
the  bankrupt's  property  than  belonged  to 
the  bankrupt  at  the  time  when  the  trustee's 
title  accrued.  At  that  time  the  right,  as 
between  the  bankrupt  and  the  York  Manu- 
facturing Company,  was  in  the  latter  com- 
pany to  take  the  machinery  on  account  of 
default  in  the  payment  therefor.  The  trus- 
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tee,  under  such  circumstances,  stands  sim- 
ply in  the  shoes  of  the  bankrupt,  and, 
as  between  them,  he  has  no  greater  right 
than  the  bankrupt  This  is  held  in  HeiHt 
V.  Berlin  Mack,  Works,  194  U.  S.  296,  48 
L.  ed.  986,  24  Sup.  Ct.  Rep.  690.  The  same 
view  was  taken  in  Thompeon  v.  FairhanJcs, 
196  U.  S.  516,  49  L.  ed.  577,  25  Sup.  Ct. 
Rep.  306.  It  was  there  stated  that  "under 
the  present  bankrupt  act,  the  trustee  takes 
the  property  of  the  bankrupt,  in  cases  un- 
affected by  fraud,  in  the  same  plight  and 
condition  that  the  bankrupt  himself  held  it, 
and  subject  to  all  the  equities  impressed  upon 
it  in  the  hands  of  the  bankrupt."  See  Yeat- 
man  v.  New  Orleans  8av,  Inst,  95  U.  S.  764, 
24  L.  ed.  589;  Stetoart  v.  Piatt,  101  U.  S. 
731,  25  L.  ed.  816;  Eauselt  v.  Harrison,  105 
U.  S.  401,  26  L.  ed.  1075.  The  same  doc- 
trine was  reaffirmed  in  Humphrey  v.  Tat- 
man,  198  U.  S.  91,  49  L.  ed.  956,  25  Sup. 
Ct.  Rep.  567.  The  law  of  Ohio  says  the 
conditional  sale  contract  was  good  between 
the  parties,  although  not  filed.  In  such 
a  *case  the  trustee  in  bankruptcy  takes  only  [353] 
the  rights  of  the  bankrupt,  where  there  are 
no  specific  liens,  as  already  stated. 

The  remark  made  in  Mueller  v.  Nugent, 
184  U.  S.  1,  46  L.  ed.  405,  22  Sup.  Ct.  Rep. 
269,  "that  the  filing  of  the  petition  [in 
bankruptcy]  is  a  caveat  to  all  the  world, 
and  in  effect  an  attachment  and  injunc- 
tion," was  made  in  regard  to  tne  particular 
facts  in  that  case.  The  case  itself  raised 
questions  entirely  foreign  to  the  one  herein 
arising,  and  did  not  involve  any  inquiry 
into  the  title  of  a  trustee  in  bankruptcy 
as  between  himself  and  the  bankrupt,  un- 
der such  facts  as  are  above  stated.  The 
dispute  in  the  Mueller  Case  was  whether 
the  court  in  bankruptcy  had  power  to  com- 
pel, in.  a  nummary  way,  the  surrender  of 
money  or  other  property  of  the  bankrupt, 
in  the  possession  of  the  bankrupt,  or  of 
someone  for  him,  without  resorting  to 
a  suit  for  that  purpose.  This  court  held,  as 
stated  by  the  chief  justice  in  delivering 
its  opinion:  "The  bankruptcy  court  would 
be  helpless  indeed  if  tne  bare  refusal  to 
turn  over  could  conclusively  operate  to 
drive  the  trustee  to  an  action  to  recover 
as  for  an  indebtedness  or  a  conversion,  or 
to  proceedings  in  chancery,  at  the  risk  of 
the  accompaniments  of  delay,  complication, 
and  expense  intended  to  be  avoided  by  the 
simpler  methods  of  the  bankrupt  law."  It 
was  held  that  the  trustee  was  not  thus 
bound,  but  had  the  right,  under  the  facts 
in  that  case,  to  proceed  under  the  bank- 
rupt law  itself  and  take  the  property  out 
of  the  hands  of  the  bankrupt  or  anyone 
holding  it  for  him. 

In   this   case,   under   the   authorities   al- 
ready cited,  the  York  Manufacturing  Com- 
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pany  had  the  right,  ts  hetween  itself  and 
the  trustee  in  bankruptcy,  to  take  the 
property  under  the  unfiled  contract  with 
the  bankrupt,  and  the  adjudication  in  bank- 
ruptcy did  not  operate  as  a  lien  upon  this 
machinery  in  favor  of  the  trustee  as  against 
the  York  Manufacturing  Company. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  reversed  and  the  case  remanded  to 
the  District  Court,  with  directions  to  enter 
a  decree  in  conformity  with  this  opinion. 

Reversed. 


[S34]  •UNITED  STATES,  Petitioner, 

V, 

R.  F.  DOWNING  &  CO. 

(See  S.  C.  Reporter's  ed.  354-359.) 

Dntles— on  carbon  •tlolai.— Carbon  sticks 
which  must  undergo  a  slight  process  of 
manufacture  to  be  fit  for  use  In  electric 
lamps,  not  being  dutiable  under  the  tariff 
act  of  1897,  1  98  (U.  S.  Comp  Stat  1901, 
p.  1633),  as  "carbons  for  electric  lighting," 
because  unfinished,  nor  under  1  97,  as  arti- 
cles composed  of  carbon,  not  specially  pro- 
ided  for,  decorated  or  undecorated,  because 
jot  susceptible  of  decoration,  are  dutiable  un- 
der the  similitude  clause  of  |  7  (U.  S.  Comp. 
Stat.  1901.  p.  1693),  at  the  rate  levied  by 
1  98  on  the   finished  product. 

[No.  104.] 

Argued  March  2,  1906.    Decided  April  2, 

1906. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  affirm- 
ing the  judgment  of  the  Circuit  Court  for 
the  Southern  District  of  New  York,  which 
had  reversed  the  ruling  of  the  board  of 
general  appraisers,  that  carbon  sticks 
which  must  vndergo  a  slight  process  of 
manufacture  in  order  to  be  fit  for  use  in 
electric  lamps  are  dutiable  under  the 
similitude  clause  of  the  tariff  act,  at  the 
rate  imposed  on  the  finished  product. 
Judgments  of  the  two  lower  courts  re- 
versed and  the  cause  remanded  to  the  Cir- 
cuit Court  with  directions  to  sustain  the 
decision  of  the  board  of  general  appraisers. 

See  same  case  below,  63  C.  C.  A.  532,  129 
Fed.  90. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attomey^  General  MoRoTnolds 
argued  the  cause  and  filed  a  brief  for  peti- 
tioner : 

The   imports   were    "carbons   for  electric 

NOTB. — On  the  interpretation  of  commercial 
and  trade  names  in  tariff  laws — see  note  to 
Dennlson  Mfg.  Co.  v.  United  States,  18  CCA. 
545. 


lighting"  within  the  manifest  meaning  of 
those  words,  and,  as  they  were  in  soeh  con- 
dition that  no  further  manipulation  eonld 
adapt  them  to  any  other  useful  purpose* 
a  different  classification  would  yiolate  the 
plain  purpose  of  the  act. 

Magone  v.  Heller,  150  U.  S.  70,  74,  75, 
37  L.  ed.  1001-1003,  14  Sup.  Ct  Rep.  18; 
Elgin  Nat.  Watch  Co.  v.  Spaulding,  19 
Fed.  411;  Worthington  t.  Bobbins,  139  U. 
S.  337,  35  L.  ed.  181,  11  Sup.  Ct  Rep. 
581;  Hartranft  ▼.  Meyer,  149  U.  S.  544, 
37  L.  ed.  841,  13  Sup.  a.  Rep.  982,  983; 
Robinson  ▼.  United  States,  122  Fed.  970. 

Similarity  in  one  of  the  particulars  men- 
tioned is  sufficient  to  subject  an  unennmer- 
ated  article  to  the  duty  levied  on  an  enumer- 
ated one. 

Pickhardt  v.  Merritt,  132  U.  8.  252,  258. 
33  L.  ed.  353,  356,  10  Sup.  Ct  Rep.  80, 

Mr.  J.  Stiuirt  TompkiBa  argued  the 
cause,  and,  with  Messrs.  Comstock  d  Wask* 
bum,  filed  a  brief  for  respondents: 

The  unfinished  carbon  sticks  in  question 
are  not  dutiable  directly  under  paragraph 
98  at  90  cents  per  hundred,  as  carbons  for 
electric  lighting. 

United  States  v.  Nichols,  186  U.  S.  298, 
46  L.  ed.  1173,  22  Sup.  Ct.  Rep.  918;  Unittd 
States  V.  Austin,  5S  C.  C.  A.  149,  121  Fed. 
729;  Re  Blumenthal,  51  Fed.  76,  Affirmed 
in  4  C.  C.  A.  680,  1  U.  S.  App.  e^; 
United  States  t.  Simon,  84  Fed.  154;  Bun- 
ter  V.  United  States,  126  Fed.  894,  Af- 
firmed in  67  C.  C.  A.  343,  134  Fed.  361; 
United  States  v.  Merck,  13  C.  C.  A.  432, 
26  U.  S.  App.  541,  66  Fed.  251 ;  Cotcl  t. 
United  States,  124  Fed.  475;  Re  Malthf 
Lumber  Co.  T.  D.  25,  407,  G.  A.  715;  r««- 
acker  v.  Spalding,  24  Fed.  88;  Vanmekfr 
V.  Seeberger,  40  Fed.  57. 

The  term  "carbons  for  electric  lijfhtiaf^ 
is  the  one  generally  used  in  trade  as  wsil 
as  in  common  speech  to  designate  fiaisM 
articles  of  commerce  used  in  arc  lamps. 

Jehl,  Manufacture  of  Carbons  for  Elf«^ 
trie  Lighting,  ed.  1899;  Standard  Diet  car- 
bon;  Century  Diet,  carbon. 

This  court  has  sanctioned  reference  to 
dictionary  definitions  as  an  aid  to  the  mefs- 
ory  and  understanding  of  the  court  in  de- 
termining the  usual  and  ordinary  meaniaf 
of  words  in  tariff  laws. 

Niw  V.  Hedden,  149  U.  8.  304,  37  L.  eA 
745,  13  Sup.  Ct  Rep.  881 ;  Marvel  t.  Jfrr 
ritt,  116  U.  S.  11,  12,  29  L.  ed.  550,  « 
Sup.  Ct.  Rep.  207.. 

In  the  present  case,  there  being  no  fH- 
dence  that  the  word  "carbons"  has  a  fpe- 
cial  meaning  in  trade  and  commerce  diff«^ 
ent  from  its  common  and  ordinary  si^fl- 
eation,  it  would  seem  that  the  Utter  or 
common  meaning,  as  understood  in  efrrr- 
day  8j)eech,  must  be  taken  as  the  critfrioa 

SOI  Ui. 


1905. 


Unitsd  States  v.  Downing. 


356-358 


in  determining  wh^er  or  not  these  import- 
ed sticks  are  "carbons"  for  electric  light- 
ing within  the  purview  of  that  term  as 
B&ed  in  paragraph  98. 

tSonn  ▼.  Magone,  159  U.  S.  417,  40  L. 
ed.  203,  16  Sup.  Ct.  Rep.  67. 

The  dutiable  classification  of  this  mer- 
ckandise  must  be  determined  according  to 
tke  condition  in  which  it  was  imported, 
not  according  to  its  condition  when  further 
manipulated  or  manufactured,  after  arrival. 

United  States  ▼.  Schoverling,  146  U.  S; 
76,  82,  36  L.  ed.  893,  895,  13  Sup.  Ct.  Rep. 
24. 

rhat  the  defendants  imported  their  mer- 
chandise in  its  unfinished  condition  "for 
tariff  purposes"  is  in  no  way  prejudicial 
to  them. 

Metritt  V.  Welsh,  104  U.  S.  694,  26  L. 
ed.  896;  Magone  v.  Luckemeyer,  139  U.  S. 
612,  35  L.  ed.  298,  11  Sup.  Ct.  Rep.  651; 
United  States  ▼.  Schoverling,  146  U.  S.  81, 
36  L.  ed.   895,   13  Sup.  Ct.  Rep.  24. 

Mr.  Justice  MoKemui  delivered  the 
opinion  of  the  court: 

This  case  involves  the  rate  of  duty  un- 
der the  Uriff  act  of  1897  (30  Stat,  at  L. 
156v  205,  chap.  11,  U.  S.  Comp.  SUt.  1901, 
pp.  1633,  1693)  upon  certain  sticks  of  car- 
bon used  for  electric  lighting.  The  collect- 
or of  customs  of  the  port  of  New  York 
held  them  to  De  dutiable  at  90  cents  per 
one  hundred  sticks,  under  paragraph  98  of 
the  act  of  1897,  which  provides  as  follows: 

*'Qas  retorts,  three  dollars  each ;  lava  tips 
for  burners,  ten  cents  per  gross  and  fifteen 
per  centum  ad  valorem;  carbons  for  elec- 
tric lighting,  ninety  cents  per  hundred;  fil- 
fc7]t€r  tubes,  'forty-five  per  centum  ad  valorem ; 
porous  carbon  pots  for  electric  batteries 
without  metallic  connections,  twenty  per 
coitum  ad  valorem." 

On  protest  and  review  by  the  board  of 
appraisers  the  decision  of  the  collector  was 
affirmed.  The  board  of  appraisers,  how- 
ever, held  that  the  sticks  were  not  within 
the  terms  of  paragraph  98,  basing  the  rul- 
ing on  United  States  v.  Reisinger,  36  C.  C. 
A.  626,  94  Fed.  1002,  nor  within  paragraph 
•7,  under  the  rule  in  United  States  v.  Ga- 
briel, 99  Fed.  716.  And  held  further,  that 
vhile  the  articles  in  question  were  not 
enumerated  in  the  act  of  1897,  they  were 
"similar  in  materiaF,  texture,  and  use  to 
carbons  for  electric  lighting,"  and  dutiable 
tuuier  paragraph  98  by  virtue  of  the  simili- 
tude clause  (5  7)  of  the  act  of  1897.  The 
circuit  court  for  the  southern  district  of 
New  York  held  that  the  articles  were  duti- 
able under  paragraph  97,  and  reversed  the 
ruling  of  the  board  of  appraisers  upon  the 
authority  of  United  States  v.  Reisinger, 
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supra,  and  the  circuit  court  of  appeals  af- 
firmed the  circuit  court. 

It  appears  from  the  evidence  that  the  car- 
bon sticks  are  from  12%  to  20  inches  in 
length,  and  to  render  them  ready  for  use  % 
inch  must  be  cut  off  from  the  shorter  ones 
and  their  ends  burnished  or  smoothed,  the 
'process  costing  about  1-10  of  1  per  cent. 
The  longer  sticks  must  be  cut  in  two,  and 
sharpened  at  both  ends,  and  it  is  stipulated 
that  those  steps  for  their  completion  being 
done  the  only  use  for  the  sticks  "is  as  car- 
bons for  electric  lighting."  They  are  un- 
doubtedly "carbons"  and  their  use  is  "for 
electric  lighting."  In  a  general  sense  they 
come  within  the  description  of  paragraph 
98.  It  is  contended,  however,  that  they  are 
not  covered  by  that  paragraph,  because  they 
must  undergo  a  process  of  manufacture, 
though  slight  that  process  need  be.  The 
contention  virtually  is  that  the  articles  im- 
ported are  not  "carbons,"  cither  in  the 
trade  or  popular  sense,  and  do  not  become 
such  until  fit  for  use  in  lamps.  In  other 
words,  it  is  the  finished  stick  that  consti- 
tutes the  entity  contemplated  and  made 
dutiable  at  90  per  cent  under  paragraph 
98,  *and  that  the  articles  imported  are  ac-[358^ 
curately  described  And  enumerated  only  in 
paragraph  97,  as  articles  composed  of  car- 
bon, not  specially  provided  for.  Paragraph 
97  is  as  follows: 

"Articles  and  wares  composed  wholly  or 
in  chief  value  of  earthy  or  mineral  sub- 
stances, or  carbon,  not  specially  provided 
for  in  this  act,  if  not  decorated  in  any  man- 
ner, thirty-five  per  centum  ad  valorem;  if 
decorated,  forty-five  per  centum  ad  valo- 
rem." 

There  is  .much  to  justify  the  contention 
of  respondents  as  to  paragraph  98.  The 
act  of  1897  recognizes  in  many  places  the 
difference  between  finished  and  unfinished 
articles  of  manufacture,  but  it  also  recog- 
nizes in  many  places  use  as  determining 
the  duty.  The  words  "electric  lighting" 
are  very  general,  and  it  is  the  effect  of  the 
Ntipulation  of  the  parties  that  the  imported 
articles  have  no  useful  purpose  except  for 
electric  lighting,  though  something  further 
may  be  required  for  exact  adaptation.  How- 
ever, we  may  put  our  decision  on  another 
ground,  which  will  be  best  developed  in  con- 
sidering the  contention  of  respondents  un- 
der paragraph  97. 

The  contention  encounters  a  serious  dif- 
ficulty. As  was  decided  in  Dingelstedt  v. 
United  States,  33  C.  C.  A.  395,  62  U.  S.  App. 
306,  91  Fed.  112,  the  paragraph  covers  arti- 
cles which  are  susceptible  of  decoration, 
and  not,  as  conterded  by  respondents,  arti- 
cles decorated  or  not  decorated,  irrespective 
of  their  capability  of  being  decoratoU.     if 
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the  articles  in  question  do  not  fall  within 
paragraph  98,  because  not  finished,  and  do 
not  fall  within  paragraph  97,  because  not 
susceptible  of  decoration,  where  do  they 
fall?  They  would  seem  necessarily  to  fall 
under  that  part  of  §  6  which  pro- 
vides that  "on  all  articles  manufactured, 
in  whole  or  in  part,  not  provided  for,"  and 
subject  to  a  duty  of  20  per  cent  ad  valorem. 
But  there  is  a  circumstance  to  be  considered 
that  arrests  this  effect.  Section  7  provides 
**that  each  and  every  imported  article,  not 
enumerated  in  this  act,  which  is  similar, 
either  in  material,  quality,  texture,  or  the 
use  to  which  it  may  be  applied,  to  any  ar- 
ticle enumerated  in  this  act  as  chargeable 
with  duty,  shall  pay  the  same  rate  of  duty 
[359] which  *is  levied  on  the  enumerated  article 
which  it  most  resembles  in  any  of  the  par- 
ticulars before  meationed." 

The  imported  merchandise  are  undoubt- 
edly manufactured  articles  and  do  not  miss 
by  a  great  deal  being  identical  with  "carbons 
for  electric  lighting"  in  the  most  restricted 
sense  of  that  description.  They  have,  there- 
fore^ similarity  in  all  the  particulars  men- 
tioned in  S  7  to  such  carbons. 

The  judgments  of  the  Circuit  Court  of 
Appeals  and  of  the  Circuit  Court  are  re- 
versed, and  the  case  remanded  to  the  Cir- 
cuit Court  with  directions  to  sustain  the 
decision  of  the  board  of  general  appraisers. 


LUTHER  H.   SOPER,  Plff,  in  Err., 

V, 

LAWRENCE  BROTHERS  COMPANY. 
(See  8.   C.   Reporter's  ed.  359-371.) 


1.  Constltiitloiuil    law— d«e    proceaa    of 
la'w^title     hy     adverse     poMieMiioii— . 

There  is  no  denial  of  the  due  process  of 
law  guaranteed  by  U.  S.  Const.,  14th 
Amend.,  In  so  much  of  Me.  Pub.  Laws 
1805.  chap.  162,  as  In  effect  enacts  that 
a  doing  of  such  overt  acts  of  ownership 
as  are  possible  on  wild  land,  unde^  a  re- 
corded deed  showing  a  claim  of  title,  cou' 
pled  with  the  payment  of  the  taxes,  the 
owaer  meantime  not  paying  such  taxes, 
and  doing  no  act  Indicative  of  ownership, 
shall  constitute  a  disseisin,  and  that  such 
disseisin,  if  continued  for  twenty  years, 
shall  bar  an  action  for  the  land. 
2«  Adverse  possession  —  time.  —  Twenty 
years*  adverse  possession  of  wild  land  be- 
fore  the  passage  of  Me.  Pub.  Laws  1895, 
chap.    162,    would    not    bar    a    suit    by    the 

Note. — As  to  tchat  constitutes  due  process 
of  law — see  notes  to  People  v.  O'Brien,  2 
L.R.A.  255;  Kuntz  v.  Sumption,  2  L.R.A.  655; 
Re  Gannon,  5  L.R.A.  359;  Ulman  v.  Balti- 
more. 11  L.R.A.  224;  Oilman  v.  Tucker,  13 
L.R.A.  304;  Pearson  v.  Yewdall,  24  L.  ed. 
U.  8.  436;  Wilson  v.  North  Carolina,  42  L. 
ed.  U.  8.  865. 
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former   owner   to   reoover 

the  provision   of  that  act  barring  soch  ar 

tions    ^^mless    brought    within    said    tveoi 

years,  or  before  January   1,   1900."  If  sod 

adverse  possession  did  not  continae  for  tbi 

five    years    following    the    passage    of    thai 

act. 


3.  Constitutional 

laTr_tltle     hy     adverse 
retrospective    levlslmtlon —Property    k 

not  talcen  without  due  process  of  law.  li 
violation  of  U.  8.  Const,  14th  Amend.  M 
construing  the  provisions  of  Me.  Pub.  Lsw« 
1895,  chap.  162,  barring  actions  by  th4 
former  owner  to  recover  wild  land  advers^^y 
held  unless  commenced  within  twenty  ynrt 
or  before  January  1.  1900.  as  defestinc  a* 
action  begun  after  that  date,  when  d^fpod 
ant  had     held    the   statutory    possessioa  for 

the  Ave  years  following  the  act,  and  for 
fifteen  years  before. 

[No.  206.] 

Argued  March  9,  IB,  IS.    Decided  April  t, 

1906, 

IN  ERROR  to  the  Supreme  Judicial  Ccort 
of  the  State  of  Maine  to  review  a  jud^ 
ment  overruling  exceptiona  and  a  motiua 
for  a  new  trial  in  an  action  of  trover,  in 
which  a  verdict  was  found  in  favor  of  tW 
defendant.     Affirmed, 

See  same  case  lielow,  98  Me.  268,  M  Ail 
St.  Rep.  397,  56  Atl.  908. 
The  facts  are  stated  in  the  opinion. 

Mr,  William  Frye  Wkite  argued  tht 
cause,  and,  with   Messrs.   Taber  D.  BaiUf 
and  John  B.  Cotton,  filed  a  brief  for  plaia 
tiff  in  error: 

A  state  statute  which  obliges  a  pemn  u 
the  constructive  possession  of  land  vhir:^ 
from  its  nature  and  character,  it  capable 
of  no  other  possession,  to  bring  suit  to  rv- 
cover  said  land,  thereby  compelling  a  rt- 
sort  to  legal  proceedings  by  one  who  t*  n 
the  complete  enjoyment  of  all  be  claim*, 
takes  property  without  due  process  of  lav 

28  Am.  &  Eng.  Enc.  Law,  p.  239;  Chan- 
dler V.  Wilson,  77  Me.  70;  Hudson  r.  dr, 
79  Me.  83,  1  Am.  St.  Rep.  288.  8  AtJ.  24»: 
Fleming  v.  Katahdin  Pulp  d  Paprr  (V 
93  Me.  110,  44  AU.  378;  Millett  t.  Mullf, 
95  Me.  421,  49  Atl.  871;  Slater  r.  Jrpktr- 
son,  6  Cush.  129;  Cook  v.  Babcock,  11  Cust, 
206;  Little  v.  Megquier,  2  Me.  176;  B*lfs 
V.  Korcross,  14  Piclc.  224;  Coolcy,  Coi^L 
Lim.  6th  ed.  p.  449;  Oroesbtck  r.  Sstity, 
13  Mich.  329;  Case  v.  Dean,  16  Mich,  12; 
Dingey  v.  Paxton,  00  Miss.  1038;  Baker  t. 
Kelley,  11  Minn.  480,  Oil.  35S;  EldrUft  ▼. 
Kuehl,  27  Iowa,  160;  Monk  v,  Corhi^  « 
Iowa,  603,  12  N.  W.  671;  Jfoin^oM  Cotl 
Co.  T.  Blair,  61  Iowa,  447.  1  N.  W.  761*; 
Wain  V.  Shearman,  8  Serg.  4  R.  357.  11 
Am.  Dec.  624;  Farrar  v.  Clark,  85  Ind.  44»j 
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Bill  T.  Kricke,  11  Wis.  442;  LefflngweU  t. 
Warren,  2  Black,  599,  17  L.  ed.  261;  Mar- 
tkii2  T.  Walker,  93  Me.  639,  45  Atl.  497 ; 
Siater  v.  Manchester,  160  Mass.  473,  39 
Abl  St  Rep.  514,  36  N.  E.  310. 

A  state  statute  which  changes  the  law  of 
disaeiflin  in  respect  to  titles  existing  when 
it  was  passed,  and,  on  account  of  such  ret- 
roaetiTe  legislation,  creates  new  obligations 
iDd  imposes  new  duties,  by  converting  an 
estate  in  possession  into  a  mere  right  of  ac- 
tioiif  takes  property  without  due  process  of 
liv. 

Proprietors  of  Kennebec  Purchase  v.  La- 
\orte,  2  Me.  286,  11  Am.  Dec.  79;  Coffin  v. 
Sick,  45  Me.  515,  71  Am.  Dec.  559;  8tur- 
fu  V.  Carter,  114  U.  S.  512,  29  L.  ed.  241, 
5  Sup.  Ct.  Rep.  1014;  Satterlee  v.  Matthew- 
ton,  2  Pet.  380,  7  L.  ed.  458;  Watson  v. 
Mercer,  8  Pet  88,  8  L.  ed.  876;  Missouri 
?.  R.  Co,  V.  Nebraska,  164  U.  S.  404,  41  L. 
ei  489,  17  Sup.  Ct.  Rep.  130;  Davidson  v. 
JToc  Orleans,  96  U.  S.  97,  24  L.  ed.  616; 
Webtter  v.  Cooper,  14  How.  488,  14  L.  ed. 
510;  Lewis  t.  Webb,  3  Me.  335;  Austin  v. 
Stevens,  24  Me.  520 ;  Given  v.  Marr,  27  Me. 
220;  Atkinson  v.  Dunlap,  50  Me.  117;  This- 
tle T.  Prostburg  Coal  Co.  10  Md.  147 ;  Camp- 
Wii  V.  Holt,  115  U.  S.  620,  29  L.  ed.  483, 
«  Sup.  Ct.  Rep.  209. 

A  state  statute  which  expressly  takes 
ivij  the  right  of  entry  and  seisin  in  land 
from  the  owner,  and  transfers  these  vested 
property  rights  to  another,  takes  property 
vithoat  due   process    of   law. 

Arroicsmith  v.  Burlingim,  4  McLean,  489, 
Fed.  Cas.  No.  563;  Gillan  v.  Hutchinson, 
1«  Cal.  153. 

So  also  does  a  state  statute  which  takes 
»»*y  vested  rights  of  action. 

Cooley,  Const.  Lim.  6th  ed.  p.  444;  Lar- 
nhee  t.  Lumbert,  36  Me.  444. 

The  same  is  true  of  a  state  statute  which 
iDAkes  certain  past  transactions  conclusive 
eridenee  to  take  away  property  from  the 
•^er  in  possession  of  the  same,  unless  he 
nears  the  expense  and  risk  of  a  suit  at 
kw. 

Uylor  V.  Miles,  5  Kan.  498,  7  Am.  Rep. 
558:  Bennett  ▼.  Davis,  00  Me.  102,  37  Atl.^ 
W4;  Uarx  v.  Hanthom,  148  U.  S.  172,  37 
L.  ed.  410,  13  Sup.  Ct  Rep.  508;  Dunn  v. 
^%  74  Me.  27. 

Is  this  court  bound  to  follow  the  deci- 
noa  of  a  state  court  when  a  right  is  claimed 
«>der  the  Federal  Constitution,  and  it  has 
jwisdiction  of  the  case? 

l^xsviUe  d  N.  R,  Co,  v.  Palmes,  109 
t  S,  244,  27  L.  ed.  922,  3  Sup.  Ct  Rep. 
J5S;  Houston  d  T.  C.  R.  Co.  v.  Texas,  177 
^  S.  77,  44  L.  ed.  680,  20  Sup.  Ct  Rep. 
**5;  McCullough  v.  Virginia,  172  U.  S. 
i<>t  43  L.  ed.  382,  19  Sup.  Ct  Rep.  134; 
«'«ini,  V.  Minnesota,  179  U.  8.  223,  45  L. 
tot  U,  8. 


ed.  162,  21  Sup.  Ct.  Rep.  73  i  Baltimore  d 
0.  R.  Co.  V.  Baugh,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  914. 

The  power  of  the  judiciary  is  limited  to 
construction  of  statutes.  It  cannot  disre- 
gard the  plain  and  express  language  de- 
noting the  legislative  will,  and  re-enact  the 
statute  to  make  it  conform  to  constitution- 
al requirements.  No  statute  could  be  held 
unconstitutional  if  the  judiciary  were  al- 
lowed to  ignore  vital  and  essential  parts  of 
a  statute,  and  then  construe  the  remainder 
to  read  opposite  to  its  plain  language. 

Settle  v.  Van  Evrea,  49  N.  Y.  280;  State 
ex  rel.  Wall  v.  Blasdel,  4  Nev.  241. 

Mr.  Orville  Dewey  Baker  argued  the 
cause,  and,  with  Mr.  Amos  K.  Butler,  filed 
a  brief  for   defendant  in  error: 

A  construction  given  to  a  statute  by  the 
highest  court  of  a  state  must  be  accepted 
by  this  court  in  judging  whether  the  stat- 
ute conforms  to  the  Constitution  of  the 
United  States. 

Chicago,  M.  d  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  456,  33  L.  ed.  970,  980,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702;  Illinois  C.  R.  Co.  v.  Illinois, 
lo3  U.  S.  142,  152,  41  L.  ed.  107,  110,  16 
Sup.  Ct.  Rep.  1096;  Tullis  v.  Lake  Erie  d 
W.  R.  Co.  175  U.  S.  353,  44  L.  ed.  194,  20 
Sup.  Ct.  Rep.  136;  Forsyth  v.  Hammond, 
166  U.  S.  518,  41  L.  ed.  1101,  17  Sup.  Ct. 
Rep.  665. 

The  deprivation  of  property  in  issue  must 
be  confined  to  this  particular  plaintiff,  and 
to  the  facts  of  this  particular  case. 

Cooley,  Const.  Lim.  pp.  180,  181.  . 

If  this  act  operates  to  change  or  to 
modify  the  common  law  as  to  disseisin  of 
wild  lands,  this  is  quite  unobjectionable,  so 
long  as  it  operates  prospectively,  and  not 
retrospectively  or  instanter.  Such  is  the  fre- 
quent, and  even  usual,  purpose  and  opera- 
tion of  statutes,  and  especially  of  statutes 
of  limitation.  They  affect  and  change  exist- 
ing rights  and  remedies,  to  real  as  well  as- 
personal  property;  but  this  does  not  make 
them  obnoxious  to  our  constitutions,  state 
or  national,  so  long  as  they  operate  pro- 
spectively, and  provide  a  reasonable  time 
within  which  the  essential  rights  previously 
existing,  and  the  existing  remedies,  or  some 
proper  equivalent  remedy,  may  be  en- 
forced. 

Proprietors  of  Kennebec  Purchase  v.  La- 
boree,  2  Me.  275,  11  Am.  Dec.   79. 

The  principle  upon  which  the  act  of  1895 
is  based  is  not  novel.  It  has  been  repeat 
edly  passed  upon  in  other  states,  in  many 
of  them  under  statutes  which  would  give 
much  more  color  than  the  Maine  statute  to 
the  contentions  which  the  defendant  here 
sets  up. 

Newland  v.  Marsh,   19  111.  376;  Steams 
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V.  cuttings,  23  111.  387;  Loicrenoe  v.  Ken- 
ney,  32  Wis.  293;  Know  v.  Cleveland,  13 
Wis.  245;  Hill  v.  Kricke,  11  Wis.  442;  Lef- 
fingwell  v.  Warren,  2  Black,  599,  17  L. 
ed.  261;  Wain  v.  Shearman,  8  Serg.  &  K. 
357,  11  Am.  Dec.  624;  Eldridge  v.  Keuhl, 
27  Iowa,  175;  Farrar  v.  Cterfc,  85  Ind. 
453. 

Mr.  Justice  Holates  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  trover  for  logs, 
brought  by  the  plaintiff  in  error  in  the 
supreme  judicial  court  of  Maine.  The  de- 
fendant admitted  carrying  off  the  logs,  but 
set  up  title  to  the  land  on  which  they  were 
cut,  one  half  in  itself  and  one  half  in  its 
licensors.  At  the  trial  the  plaintiff  proved 
a  prima  facie  title  to  an  imdivided  interest 
in  the  land.  The  defendant  relied  upon 
the  Maine  Public  Laws  of  1895,  chap.  162,  § 
1.  With  regard  to  that,  the  chief  justice, 
presiding,  instructed  the  jury  that  if  the 
defendant  and  its  licensors,  respectively, 
had  satisfied  the  conditions  of  §  1,  it  was 
entitled  to  a  verdict.  A  verdict  was  found 
for  the  defendant  on  that  ground.  The 
ruling  was  taken  to  the  full  court  on  ex- 
ceptions and  a  motion  for  a  new  trial.  At 
the  argument  there  it  was  urged  that  the 
statute,  if  applicable  to  the  plaintiff,  was 
contrary  to  the  14th  Amendment,  and  void. 
But  the  court,  adverting  to  the  question, 
decided  the  contrary,  and  the  defendant  had 
[866] 'judgment.  98  Me.  268,  99  Am.  St.  Hep. 
397,  56  Atl.  908.  The  case  then  was 
brought  to  this  court. 

The  material  sections  of  the  act  of  1895 
are  as   follows: 

"Sec.  1.  When  the  state  has  taxed  wild 
land,  and  the  state  treasurer  has  deeded  it, 
or  part  of  it,  for  nonpayment  of  tax,  by 
deed  purporting  to  convey  the  interest  of 
the  state  by  forfeiture  for  such  nonpayment, 
and  his  records  show  that  the  grantee, 
his  heirs  or  assigns,  has  paid  the  state 
and  county  taxes  thereon,  or  on  his  acres 
or  interest  therein,  as  stated  in  the  deed, 
continuously  for  the  twenty  years  subse- 
quent to  such  deed;  and  when  a  person 
claims  under  a  recorded  deed  describing 
wild  lands  taxed  by  the  state,  and  the 
state  treasurer's  record  shows  that  he  has, 
by  himself  or  by  his  predecessors  under  such 
deed,  paid  the  state  and  county  taxes  there- 
on, or  on  his  acres  or  interest  therein,  as 
stated  in  the  deed,  continuously  for  twenty 
years  subsequent  to  recording  such  deed; 
and  whenever,  in  either  case,  it  appears 
that  the  person  claiming  under  such  a  deed, 
and  those  under  whom  he  claims,  have,  dur- 
ing such  peri9d,  held  such  exclusive,  peace- 
able, continuous,  and  adverse  possession 
thereof  as  comports  with  the  ordinary  man- 
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agement  of  wild  lands  in  Maine,  and  it  fur- 
ther appears  that  during  such  period  no 
former  owner,  or  person  claiming  under 
nim,  has  paid  any  such  tax,  or  any 
ment  by  the  county  commissioners,  or 
any  other  act  indicative  of  ownership,  no 
action  shall  be  maintained  by  a  former 
er,  or  those  claiming  under  him,  to 
such  land,  or  to  avoid  such  deed, 
commenced  within  said  twenty  yeara,  or  be- 
fore January  1,  1900.  Such  payment  ihall 
give  such  grantee  or  person  Mmtrntwy  aj 
aforesaid,  Ids  heirs  or  assigns,  a  right  of 
entry  and  seisin  in  the  whole,  or  such  part, 
in  common  and  undivided,  of  the  whole 
tract,  as  the  deed  states,  or  as  the  mnn- 
ber  of  acres  in  the  deed  is  to  the  number 
of  acres  assessed. 

"Sec.  4:  This  act  shall  not  apply  to  ac- 
tions between  cotenants,  nor  to  actions  now 
pending  in  court,  nor  to  those  commeiMed 
before  January  1,  1900." 

*The  defendant  and  his  licensors  claimed  [3 
under   the    second   branch   of   the   statntf^. 
They  held  under  recorded  warranty  deedi 
describing  wild  lands  taxed  by  the  state, 
running  back  for  more  than  twenty  years 
and,  although  it  must  be  taken  that  the  first 
deed  of  the  series  was  executed  by  cmj^nt 
of  a  part  interest  only,  that  deed  naturally 
was  held  by  the  state  courts  to  be  a  re- 
pudiation of  the  tenancy  in  common  and  to 
lay  a  foundation  for  the  working  of  the  act 
With  that  question  we  have  nothing  to  do. 
The   state   treasurer's   record   showed  that 
the  defendant,  its  licensors,  and  those  widcf 
whom  they  claim  had  paid  the  taxes  there- 
on continuously   down   to  the   bringing  o( 
this  suit.    The  same  persons  had  held  mrh 
excliisive,  peaceable,  continuous,  and  advent 
possession   of  the   land   as   comports  vith 
the  ordinary  management  of  wild  lands  is 
Maine,    and    during    the    same    period   bo 
former   owner   had   paid   any   tax  or  dost 
any    other    act    indicative    of    ownership. 
These  facts   are  admitted  or  must  be  as- 
sumed   to   be   established   by   the   verdict 
This  action  was  brought  in  1902  for  sets 
done   from    1900   to    1902,   after   the  tine 
allowed  by  }  4  had  run.     The  quesUoo  b 
whether  the  statute  is  constitutional  as  sp- 
plied  to  such  a  case. 

Before  considering  the  constmetioa  of 
the  statute  we  will  deal  with  an  objcctioe 
which  seems  to  be  made  to  it,  even  if  solelf 
prospective,  as  we  subsequently  shall  ex- 
plain. Suppose  that  the  law  gives  no  effect 
whatever  to  acts  done  before  its  passs^ 
still  it  is  suggested  that  when  it  went  ists 
operation  the  plaintiff,  but  for  its  prori- 
sion,  would  have  been  in  constructive  pos^ 
session,  and  the  statute  purported  at  oac» 
to  disseise  him  and  to  put  him  to  an  srtioa 
to  recover  the  land.     But  so  far  as  tte 
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»utute  is  proBpective  it  merely  enacts, 
subject  to  the  qualification  in  §  4,  of  which 
we  shall  speak  in  a  moment,  that  certain 
weUf  if  done  in  the  future,  shall  constitute  a 
disseisin,  and  that  the  disseisin,  if  con- 
tinued for  the  due  time,  shall  ripen  into 
title.  The  distinction  between  trespass  and 
disseisin  may  be  modified  by  statute  as 
prqierly  as  it  may  be  established  by  com- 

m]Bion  law.  Also  statutes  of  limitation  *may 
be  passed  where  formerly  there  were  none. 
So  far  as  the  14th  Amendment  is  concerned, 
there  is  nothing  to  hinder  a  state  from 
enacting  that  in  future  the  doing  of  such 
overt  acts  of  ownership  as  are  possible  on 
wild  land,  under  a  recorded  deed  which 
ihows  that  the  actor  claims  title,  coupled 
with  payment  of  the  taxes,  the  owner  mean- 
time not  paying  them,  and  doing  no  act 
indicative  of  ownership,  shall  constitute  a 
disseisin,  or  that  such  disseisin,  if  continued 

I      long  enough,   shall  bar   an  action   for  the 

\  land.  We  think  it  unnecessary  to  cite  the 
state  decisions  on  similar   statutes,  or  to 

I      argue  that   proposition   at  greater  length. 

I  See  Leffingtoell  ▼.  Warren,  2  Black,  599,  17 
L  ed.  261. 

The  main  argument  for  the  plaintiff  is 
that  if,  as  was  the  fact,  the  defendant  had 
maintained  the  statutory  occupation  for 
the  twenty  years  before  the  passage  of  the 
act,  the  statute  purported  retrospectively 
to  give  it  the  title,  or,  if  the  statute  did 
not  go  to  that  length,  that  at  least  it 
eoonted  the  fifteen  years  preceding  the 
enactment  with  the  five  following  it  to 
January  1,  1900,  in  order  to  make  up  the 
twenty  years  required  by  §  1,  in  any  suit 
brought  after  that  date.  The  former,  more 
extreme  suggestion,  is  answered  by  §  4. 
By  the  words  of  that  section  the  statute  did 
not  apply  to  actions  brought  before  Janu- 
ary 1,  1900.  Therefore,  if,  but  for  the  stat- 
ute, the  plaintiff  would  have  had  a  construc- 
ti?e  seisin  and  might  have  declared  in  tres- 
pass, he  still  had  it  during  five  years  and 
might  have  declared  in  the  same  way. 

The  only  matter  requiring  analysis  is  the 
question  of  the  former  owner's  position  aft- 
er January  1,  1900,  when  the  act  applied. 
The  action  then  required  to  be  brought  by  the 
former  owner  is  an  action  "to  recover  such 
land,  or  to  avoid  such  deed."  An  action  to 
recover  the  land  presupposes  that  the  for- 
mer owner  still  is  out  by  a  continuance,  up 
to  the  time  when  the  suit  is  brought,  of  the 
acts  and  omissions  of  the  parties  concerned 
respectively  which  are  made  to  constitute 
a  disseisin.  The  requirement  that  the  stat- 
utory disseisiii   should   continue   until   the 

Mjaetion  was  brought  is  further  shown  by  *the 
word  "said"  in  the  phrase  "unless  com- 
menced within  said  twenty  years,"  to  which 
''or  before  January  1,  1900/'  it  the  alter- 
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native.  Said  twenty  years  are  the  years 
during  which  the  disseisor  has  been  pay- 
ing taxes  and  holding  possession.  If  be- 
tween 1895  and  1900  the  former  owner  had 
been  paying  the  taxes  and  doing  acts  in- 
dicative of  ownership,  he  would  be  seised 
by  the  very  terms  of  the  statute.  He  would 
have  no  occasion  to  sue,  and  we  hardly  un- 
derstand it  to  be  suggested  that  he  could 
be  sued  on  the  strength  of  a  disseisin  sat- 
isfying the  statute  during  the  twenty  years 
before  it  was  passed,  but  ending  in  1895. 
If  such  a  suggestion  should  be  made,  it 
would  be  disposed  of  by  recalling  again 
that  for  five  years  after  the  enactment,  for 
purposes  of  suit,  at  least,  he  stood  construc- 
tively seised  by  force  of  §  4,  whenever 
apart  from  the  statute  he  would  not  have 
been  disseised.  Of  course,  therefore,  he  was 
not  disseised  retrospectively  before  the  date 
of  the  act.  It  is  still  more  absurd  to  sup- 
pose that  the  act  meant  that  if  he  had  paid 
the  taxes  and  done  acts  of  ownership,  so 
that  he  was  not  merely  constructively,  but 
actually,  seised  during  the  five  years,  his 
title  was  to  vanish  when  that  time  had 
elapsed. 

The  discussion  is  narrowed,  then,  to  the 
consideration  of  an  action  begun,  as  this 
was,  after  January  1,  1900,  when  the  de- 
fendant has  held  that  statutory  possession 
for  the  five  years  following  the  act  and  for 
fifteen  years  before.  If  the  plaintiff  had 
brought  a  real  action  instead  of  the  present 
suit,  he  would  have  been  barred  if  the 
statute  is  good.  The  plaintiff  says  that 
the  counting  of  the  fifteen  years  before  the 
enactment  makes  the  statute  bad.  But 
suppose  that  the  statute  had  enacted  simply 
that  if  the  conditions  of  §  1  should  be  main- 
tained from  the  date  of  the  act  until  Jan- 
uary 1,  1900,  and  no  action  brought,  the 
former  owner  should  be  barred,  there  can 
be  no  question  that  it  would  have  been 
valid.  It  was  not  and  could  not  be  argued 
that  a  statute  of  limitations  allowing  near- 
ly five  years  would  be  unreasonably  short. 
Turr^r  v.  ^ew  York,  168  U.  S.  90,  42  L. 
ed.  392,  18  Sup.  Ct.  Rep.  38;  Terry  v.  An- 
derson, 95  U.  S.  628,  24  L.  ed.  365.  •But,  [3701 
if  such  a  statute  would  be  constitutional, 
the  requirement  of  a  continuance  of  similar 
conditions  for  a  time  before  the  statute 
long  enough  to  make  twenty  continuous 
years  when  taken  with  the  five  years  fol- 
lowing it  was  a  pure  advantage  to  the  plain- 
tiff, a  further  condition  which  did  him  only 
good.  It  was  not  argued  that  the  statute 
was  invalid  because  a  less  time  was  allowed 
to  persons  in  the  plaintiff's  position  than 
to  those  whose  twenty  years  should  begin 
to  run  after  the  statute  went  into  effect. 
Similar  provisions  are  common  and  seem  to 
have  been  before  the  court  in  Terry  v.  An- 
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derson  and  Turner  v.  New  Tork^  supra,  and 
in  Koshkonong  v.  Burton,  104  U.  S.  668, 
26  L.  ed.  886. 

Some  objection  was  made  to  the  effect 
given  to  a  tax  deed  in  the  first  part  of 
the  section.  But  that  is  not  before  us.  We 
<4ee  nothing  to  indicate  an  intent  to  go  be- 
yond the  law.  Marx  v.  Banthom,  148  U. 
S.  172,  37  L.  ed.  410,  13  Sup.  Ct  Rep. 
508.  As  to  the  possibility  that  the  taxes 
may  have  been  assessed  unlawfully  or  the 
recorded  deed  under  which  the  defendant 
claims  forged,  it  is  admitted  that  such  mat- 
ters might  be  proved.  As  they  are  public 
facts,  give  color  to  the  overt  acts  done  upon 
the  land,  and  must  be  accompanied  by  a 
necessarily  conscious  omission  of  the  plain- 
tiff to  pay  taxes  or  do  any  acts  of  owner- 
ship, we  see  nothing  to  hinder  the  legisla- 
ture making  them  sufficient,  prima  facie, 
at  least,  to  set  the  statute  running  and  to 
put  the  former  owners  to  a  suit. 

The  act,  as  we  construe  it,  does  not  in- 
fringe the  14th  Amendment.  We  under- 
stand our  construction  to  agree  with  that 
adopted  by  the  supreme  judicial  court  of 
the  state.  That  court  says  of  the  stat- 
ute: "It  is  not  only  not  retrospective,  but 
it  is  distinctly  made  prospective  only  in  its 
operation,  and  the  reasonable  period  of  five 
years  after  the  date  of  the  enactment  is 
allowed,  during  which  all  controversies  re- 
specting such  titles  might  be  adjusted  ac- 
cording to  *the  principles  and  the  natufe 
of  those  facts  by  means  of  which  those 
titles  had  existed'  before  the  passage  of  the 
act."  [98  Me.  282,  99  Am.  St.  Rep.  407, 
66  Atl.  912.]  Of  course,  if  the  statute,  as 
construed  by  the  state  court,  is  constitu- 
[371]tional,  we  follow  its  •construction.  Tampa 
Waterworks  Co.  v.  Tampa,  199  U.  S.  241, 
243,  ante,  170,  26  Sup.  Ct.  Rep.  23.  We  have 
made  some  little  analysis  of  the  words  sim- 
ply because  the  state  court  went  into  no 
detail. 

Judgment   affirmed. 


MARIA  EUSTAQUIA  ORTIZ  DE  ROD- 
RIGUEZ, by  her  Husband,  Juan  Bau- 
tista  Rodriguez,  Appt., 


V. 


JOSfi      ANTONIO     VTVONI,      Concepci6n 
Ramirez,    Angela   Ramirez,    et    aL 

(See    8.    C.    Reporter'!    ed.    871-377.) 


1.  'Wllla.-coiistnicttoii...'*l88ue/'    and    not 

''lawful  heirs,"  was  meant  by  the  words 
sucesidn  legitima  in  a  devise  of  the  residue 
of  the  testator'!  estate  *Md  the  character  of 
fidei-commissum,  and  that  the  other 
[shares]  may  [profit  by]  accretion,  in  case 
of  death  without  suceHdn  lefjitima/'  in 
equal  parts  to  bis  nieces  and  a  foster  child, 
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who  was  to  adopt  his  surname,  eoopled 
with  a  provision  for  the  education  at  tocii 
foster  child,  and  a  request  that  vben  her 
education  was  finished  she  should  retora 
to  live  with  the  said  nieces. 


2.  Appeal— aviations    re-vie 

tions  not  presented  hy  the  pleadiogt 
raised  in  the  lower  court  will  noC  be 
sldered  on  appeaL 

[No.    200.] 


Argued  and  submitted  March  H,  1906.   De- 
cided  April  2,  1906. 

APPEAL  from  the  District  Court  of  th# 
United  States  for  the  District  of  Porto 
Rico  to  review  a  decree  dismissing  a  bill 
for  the  partition  of  real  estate.        Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Frits  von  Briesen  argued  the 
cause,  and,  with  Messrs.  Charles  M.  Boer- 
man  and  Stephen  M.  Boye,  filed  a  brief  for 
appellant : 

As  used  in  the  Spanish  codes  and  law  die- 
tionaries  the  words  sucesi6n  legitime  hire 
a  meaning  which  may  be  most  nearly  ex- 
pressed by  the  English  words  "intestate 
succession." 

Escriche,  Diccionario  Razonado  de  hegitr^ 
laci6n  y  Jurisprudencia,  Paris,  1852,  title. 
Sucesidn  Legitima;  Pothier,  Traits  des  Suc- 
cessions, Paris,  1890,  p.  1 ;  Porto  Rico  Code 
Civ.  Proc.  1889,  arts.  912,  981;  Porto  Rico, 
Civ.  Code  1902,  §§  664-666,  866;  U  Code 
18G1,  arte.  871-875. 

The  words  sucesidn  legitima  are  used  to 
designate  those  of  the  nearest  relatives  vbo 
take  the  inheritance. 

Alcubilla,  Diccionario  de  la  Administn* 
ci6n  Espafiola,  Madrid,  1895,  Appx.  p.  795: 
3  Scaevola,  Jurisprudencia  del  Codigo  DtiI, 
Madrid,  1901,  p.  213. 

It  is  the  same  in  our  language. 

Century  Diet.  Succession. 

If  a  grantor  or  testator  uses  the  word 
"heirs,"  and  there  are  children,  he  usnallv 
means  children.  But  the  word  **heirs*'  ii 
construed  to  mean  heirs  unless  the  contrxt 
shows  that  the  meaning  of  the  grantor  or 
testator  was  otherwise. 

Ide  V.  /de,  5  Mass.  500 ;  Oifford  t.  Ckoak, 
100  Mass.  345;  Beath  v.  Hetrtff,  127  N,  T. 
166,  13  L.R.A.  46,  24  Am.  St.  Rep.  438,  27 
N.  E.  959. 


NoTK. — As  to  how  far  the  intcntiou  •f  • 
testator  is  to  govern  in  the  constrmction  a/  « 
will — see  notes  to  Pray  v.  Belt,  7  L.  ed.  C  & 
309 ;  Dougherty  v.  Rogers,  3  L.RJI.  S47 ;  Bot- 
ton  Safe  Deposit  ft  T.  Co.  v.  Coffln,  8  UBJL 
740;  Davidson  v.  Coon,  9  L.R.A.  587;  u4 
Masterson    v.     Townshend,    10    UR.A.    8XC 

As  to  when  objections  must  be  ««tf«  la  ths 
court  below — see  notes  to  O'NHU  t.  N*« 
York.  O.  ft  W.  R.  Co.  5  L.R.A.  591 ;  and  Suta 
V.   Holt,   8   LJLA.   608. 


1905. 


Obtiz  De  Rodbiouez  v.  Vivoni. 
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It  is  the  general  rule  of  the  Spanish  law 
that  wills  are  to  be  construed  exactly  as 
thej  read,  unless  such  construction  be  a 
ridicniloiis  one. 

7  Jurisprudencia  Civil,  No.  315,  p.  787; 
12  Jurisprudencia  Civil,  No.  439,  p.  461; 

26  Jurisprudencia  Civil,  No.  204,  pp.  15,  16; 

27  Jurisprudencia  Civil,  No.  108,  pp.  395, 
396;  27  Jurisprudencia  Civil,  p.  IC?;  33 
Jurisprudencia  Civil,  No.  49,  p.  191;  Po- 
thier.  Traits  des  Donations  Testamentaires, 
Paris.  1890,  p.  330,  chap.  7,  §  1. 

The  same  provisions  are  found  in  our  law 
of  the  construction  of  wills.  The  plain 
meaning  of  the  words  used  in  a  will  is  al- 
ways presumed  to  be  their  meaning,  and  the 
burden  of  proof  that  they  are  used  in  an- 
other  sense    is    upon    the    party    claiming 

80. 

See  Aspden's  Estate,  2  Wall.  Jr.  368, 
Fed.  Cas.  No.  589 ;  Daly  v.  James,  8  Wheat. 
534,  5  L.  ed.  679;  Osborne  v.  Shrieve,  3  Ma- 
son, 391,  Fed.  Cas.  No.  10,598. 

It  is  also  invariably  so  held  in  the  states 
where  the  civil  law  similar  to  that  of  Por- 
to Rico  is  in  force;  as,  for  example,  in 
Louisiana  and  California. 

y orris  V.  Hensley,  27  Cal.  439;  Sharp 
T.  KUenpeter,  7  La.  Ann.  264. 

In  construing  a  will,  the  words  are  to  be 
construed  according  to  their  natural  import, 
unless  the  context  evidently  points  out  that 
in  the  particular  instance  there  should  be 
some  other  construction. 

Sheriff  v.  Broton,  5  Mackey,  172;  Re  Hal- 
kt.  R  Pp»>e,  378;  Puryear  v.  Edmondson, 
4  Hdisk.  51. 

A  testator  must  be  presumed  to  have 
used  words  in  their  ordinary,  primary  sense 
or  meaning. 

Re  Woodward,  117  N.  Y.  522,  7  L.R.A. 
367,  23  N.  E.  120. 

All  doubts  are  to  be  resolved  in  favor  of 
the  testator's  having  said  exactly  what  he 
meant 

Cody  V.  Bur^n,  46  N.  J.  Eq.  131,  18  Atl. 
857. 

Where  the  provisions  of  the  will  are  clear 
and  simple,  no  reason  exists  for  taking  the 
testator's  words  in  any  other  than  their 
natural  sense. 

WyHe  V.  Lock-wood,  86  N.  Y.  301;  Lov- 
rtt  V.  Buloid,  3  Barb.  Ch.  137. 

The  question  in  expounding  a  will  is  not 
vhat  the  testator  meant,  but  what  is  the 
ineaning  of  the  words  used  by  him. 

Barry's  Appeal,  6  Sadler  (Pa.)  132,  20 
W.  N.  C.  26,  10  Atl.  126;  Bates  v.  Wood- 
^l  123  HI.  205,  13  N.  E.  845. 

Only  when  technical  words  are  employed 
in  a  will  in  such  a  manner  that  to  give  them 
^r  strict  meaning  would  defeat  the  in- 
^ticn  cf  the  testator,  apparent  from  the 
^'K  a  more  liberal  or  popular  interpreta- 
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tion  will  be  given  to  them,  in  order  to  car- 
ry such  intention  into  effect. 

De  Kay  v.  Irving,  5  Denio,  646, 

Provisions  relating  to  fidei-commissary 
substitutions  are  to  be  liberally  construed, 
so  as  to  prevent  the  takinCg  place  of  sub- 
stitution. 

Pothier,  Traits  des  Substitutions,  Paris, 
1890,  p.  477. 

Mr.  N.  ^.  K.  PettingiU  submitted  the 
cause  for  appellees: 

The  courts  will  so  construe  wills,  irre- 
spective of  the  technical  meanings  of  the 
words  used,  as  to  determine  and  carry  out 
the  real  intention  of  a  testator. 

Rohison  V.  Female  Orphan  Asylum,  123 
U.  S.  707,  31  L.  ed.  295,  8  Sup.  Ct.  Rep. 
327;  Kenaday  v.  Sinnott,  179  U.  S.  616, 
45  L.  ed.  345,  21  Sup.  Ct.  Rep.  233;  Co- 
dina  v.  Codina,  14  Jurisprudencia  Civil,  p. 
237;  Romero  v.  Romero,  14  Jurisprudencia 
Civil,  p.  793. 

The  accustomed  legal  use  of  the  term 
siice»i6n  is  to  denote  ''issue,"  and  not 
"heirs." 

Dictionary  Spanish  Royal  Academy,  p. 
932,  sucesidn;  Lopez,  Spanish-English  Dic- 
tionary, p.  577,  sucesidn;  61  Jurispruden- 
cia Civil,  pp.  10,  488;  51  Jurisprudencia 
Civil,  p.  422. 

Where  the  word  "heirs**  is  used  by  a  tes- 
tator, it  often  is  shown  by  the  context  to 
mean  "issue**  or  "descendants." 

Randolph  v.  Randolph,  40  N.  J.  Eq.  77; 
CanfieJd  v.  Canfield,  65  C.  C.  A.  169,  118 
Fed.  1;  Abbott  v.  Essew  Co,  18  How.  202, 
15  L.  ed.  352;  Barber  v.  Pittsburgh,  Ft.  W. 
d  0,  R.  Co.  166  U.  S.  83,  41  L.  ed.  925, 
17  Sup.  Ct.  Rep.  488. 


Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  for  the  partition  of  real 
estate,  in  which  the  female  plaintiff  claims 
one  undivided  eighth  as  heir  to  her  daugh- 
ter, Felipa  Benicia,  who  died  an  infant, 
without  issu6.  This  daughter  got  her  title 
under  the  will  of  Thomas  Jos€  Ramirez,  and 
the  question  is  whether,  in  the  event  which 
happened,  her  share  went  to  her  mother 
by  descent  or  to  her  fellow  devisees  by  the 
terms  of  the  will.  The  other  devisees  all 
were  living  at  her  death.  The  case  was 
heard  upon  a  plea  setting  up  the  foregoing 
facts,  together  with  the  will,  and  the  bill 
was  dismissed.  Thereupon  the  plaintiffs 
appealed   to   this   court. 

*The  material  clause  of  the  will  is  as  [376] 
follows:  "Trece. — El  remanente  de  mis 
bienes,  dercchos,  y  acciones,  lo  lego  con 
calidad  de  fideicomiso,  y  que  acrezcan  las 
demas,  caso  de  fallecimiento  sin  sucesi6n 
legitima,  por  iguales  partes,  ft  mis  sobrinas 
Dofla  Cornelia  y  Doila  Antonia  Martinez,  * 
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Dofia  Monserrate,  Dofia  Obdulia,  Dofia 
Encarnaci6n,  Dofia  Angela,  y  Dofia  Con- 
cesi6n  Ramirez  de  Arellano  y  Felipa  Beni- 
cia,  mi  hija  de  crianza,"  etc.  We  varj' 
slightly  the  translation  in  the  record.  "The 
remainder  of  my  goods,  rights,  and  actions 
I  bequeath  in  the  character  of  fidei-commis- 
sum and  that  the  other  [shares!  may  [pro- 
fit by]  accretion,  in  case  of  death  without 
sucesidri  legitima,  by  equal  parts  to  my 
nieces  [named]  and  Felipa  Benicia,  my  fos- 
ter child,  who  shall  adopt  my  surname," 
with  appointment  of  a  guardian  for  the 
last,  a  provision  for  her  education,  and  a 
request  that  when  that  is  finished  she  re- 
turn to  live  with  the  said  nieces. 

It  is  agreed  that  it  is  possible  for  su- 
cesidn  legitima  to  mean  either  issue  or  law- 
ful heirs.  If  it  means  the  latter,  the  moth- 
er inherited,  as  she  was  the  lawful  heir. 
If  it  means  the  former,  then,  by  the  terms 
of  the  will,  Felipa  Benicia's  share  went 
to  the  testator's  nieces  when  she  died.  It 
seems  to  us  too  plain  to  need  extended  eluci- 
dation that  aucesidn  legitima  here  means 
issue.  The  argument  on  the  other  side,  that 
the  purpose  is  merely  to  prevent  an  escheat 
by  making  the  nieces  and  Felipa  Benicia 
reciprocal  successors,  to  impose  a  fetter  on 
free  alienation,  and  to  enhance  the  dowry 
of  the  nieces,  strikes  us  as  fanciful.  The 
natural  object  of  this  fidei-commissary  sub- 
stitution is  that  which  is  said  to  be  its  ob- 
ject,—  to  secure  accretion  among  the  shares. 
But  that  purpose  would  pretty  nearly  van- 
ish into  thin  air  if  death  without  heirs 
were  the  event  in  view.  For  each  of  the 
nieces  being  heir  to  all  the  others,  accretion 
among  them  would  be  excluded.  It  is  ar- 
gued, to  be  sure,  that  they  might  repudiate 
the  inheritance  and  then  claim  under  the 
will,  if  any  of  the  nieces  died  heavily  in 
debt.  Whether  this  would  be  true  by  Span- 
ish law  we  need  not  inquire.  For  such 
remote  explanations  must  be  rejected  when 
[377]  *the  will  offers  a  different  and  more  obvious 
one  upon  its  face.  And  while  it  is  pressed 
that  substitutions  are  strictly  construed  in 
favor  of  the  first  taker,  we  do  not  under- 
stand that  or  any  other  rule  of  construc- 
tion to  require  a  perversion  of  language, 
or  to  govern  a  case  where  the  second  taker 
stands  on  an  equal  footing  with  the  first 
in  the  testator's  mind,  with  equal  mutual 
chances,  and  when  the  plainly  expressed 
purpose  is  to  create  an  artificial  class,  with 
cross  limitations  in  case  of  death  without 
a  child. 

A  suggestion  is  made  by  an  afterthought, 
in  a  brief  filed  since  the  argument,  that  the 
testator  could  not  exclude  the  mother  of 
Felipa  from  her  right,  as  necessary  or 
forced  heir,  to  two  thirds  of  Felipa's  share. 
The  suggestion  oomes  too  late.  No  such 
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claim  was  set  up  in  the  bill,  or,  so  far  aa 
appears,  in  the  court  below.  Tberefore,  w 
shall  not  consider  at  length  whether,  in 
case  of  a  pure  gratuity  to  one  to  whom  the 
testator  was  under  no  legal  obligation,  tha 
Spanish  law  entitled  a  forced  heir  to  daim 
against  the  words  of  a  gift  like  this.  The 
texts  cited  are  not  sufficient  to  establish 
the  proposition,  and  the  contrary  seems  to 
be  shown  by  Ley  10,  titulo  4,  part.  6,  and 
note  13,  Madrid  ed.  1848.  See  also  4 
Escriche,  1051,  1052,  sub.  ▼.  Suhstituei^ 
Fideicomisaria,  ad  fin.  On  the  whole  ease 
the  plaintiffs  must  abide  by  the  constme- 
tion  and  the  law,  in  which,  it  would  tem 
from  the  bill,  they  have  aequiesoed  for 
thirty  years. 
Decree  affirmed. 


•W.    J.    McCAHAN    SUGAR    REFINDfGp 
COMPANY,  PeHUontr, 


THE    STEAMSHIP    WILDCROFT,   Ji 
Cassap,  Master  and  Claimamt.^ 

(See  8.  C.  Reporter's  ed.  STS-SMX) 


1.  Appeal—coBeurreat  flmdlms*  •'  fisct* 

— Tae  concurrent  findings  of  the  two  lovtr 
courts  that  a  vessel  was  inspected  at  the  b*> 
ginning  of  the  voyage,  and  foniid  to  bt 
seaworthy  and  fit  to  carry  the  caneo  vkkk 
she  had  undertaken  to  transport,  wlU  ordi- 
narily not  be  disturbed  by  the  Federtl  Su- 
preme Court  on  appeal. 

2.  B-videnoe— burdea  of  pr— f  tiaw* 
tblaeaa.— The  burden  of  proTtng  that  • 
▼essel  was  seaworthy  at  the  time  of  bcfla 
ning  the  voyage,  or  that  due  dlllxcact  had 
been  used  to  make  her  so,  rests  ap«a  tte 
shipowner  claiming  the  benefit  of  tb«  fx* 
emptlon  provided  In  the  Barter  act  of  Ft^ 
ruary  13,  1893  (27  SUt.  at  L.  445.  ete>. 
105,  U.  S.  Comp.  SUt  1901.  p.  2M«i.  I 
3,  against  errors  of  management  or  aavlvi- 
tion,  whether  or  not  there  Is  any  iiMisfa 
to  the  contrary. 

[No.    127.) 

Argued   Deeemher   12,   IS,   190S,     DecM 

AprU  t,  1906, 


0 


N  WRIT  of  Certiorari  to  the  Uait«4 
SUtes  Circuit  Court  of  Appeals  for  tte 
Third  Circuit  to  review  a  decree  affinaim 
a  decree  of  the  District  Court  for  the  Sait^ 
ern  District  of  Pennsylvania  diamiMiig  • 

tThis  case  Is  reported  by  the  Oflctai  Rt- 
porter  under  tne  title   of  'Tlie  WUdcrofL' 

Note. — Am  to  pre$mmption  entf  %mr4m  ^ 
proof  respecting  oenae  of  loaa  or  iay«rv  i* 
goodt  shipped  6y  retael.  and  ^HHomct  er  aeH** 
gence  of  carrier — see  note  to  The  Patrla.  U 
C.  C.  ▲.  398. 
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libel  to  reooTer  damages  to  a  cargo  of  sugar. 
Affirimfdm 

See  same  ease  below,  65  G.  G.  A.  146,  130 
Fed.  521. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  Horaoe  I<.  Chejuey  argued  the 
cause,  and,  with  Mr.  John  F,  Levois,  filed 
t  brief  for  petitioner: 

Prior  to  the  passage  of  the  Harter  act, 
the  burden  was  upon  the  carrier  to  show 
affirmatively  that  the  damage  was  occa- 
tioned  bj  one  of  the  perils  from  which  he 
was  validly  exempted  by  the  bill  of  lad- 
ing. 

Clark  V.  BamtDell,  12  How.  272,  13  L. 
ed.  985;  Hutchinson,  Garr.  2d  ed.  S  765. 

The  Harter  act  has  made  no  change  in 
this  rule. 

The  Southxoark  {Martin  v.  The  South- 
work)  191  U.  S.  1,  48  L.  ed.  65,  24  Sup. 
Ct  Rep.  1;  International  Nav.  Co.  v.  Farr 
d  B,  Mfg.  Co.  181  U.  S.  218,  45  L.  ed. 
830,  21  Sup.  Gt.  Rep.  591;  The  Manitou, 
116  Fed.  60,  63  G.  G.  A.  109,  127  Fed. 
554. 

The  indirect  testimony  of  the  ship's  wit- 
nesses is  not  circumstantial  evidence. 

Clifton  V.  United, States,  4  How.  242,  11 
L  ed.  957;  Kirby  v.  Tallmadge,  160  U.  S. 
379,  40  L.  ed.  463,  16  Sup.  Ct.  Rep.  349; 
Graves  v.  United  States,  150  U.  S.  118, 
37  L.  ed.  1021,  14  Sup.  Gt.  Rep.  40. 

Ur.  J.  Parker  Kirlin  argued  the  cause, 
tDd,  with  Mr.  Charles  R.  Hickox,  filed  a 
brief  for  respondent: 

The  damage  was  due  to  a  fault  in  the 
Btnagement  of  the  vessel. 

The  Silvia,  171  U.  S.  462,  43  L.  ed.  241, 
19  Sup.  Ct.  Rep.  7;  The  Mexican  Prince, 
82  Fed.  484,  34  G.  C.  A.  168,  63  U.  S.  App. 
782,  91  Fed.  1003,  174  U.  S.  801,  43  L.  ed. 
1187,  19  Sup.  Gt.  Rep.  887;  The  South- 
gate  [1893]  P.  329;  Good  v.  London  S.  S. 
Owners*  Mut.  Protecting  Asso.  L.  R.  6  C. 
P.  563;  The  Warkworth,  L.  R.  9  Prob.  Div. 
20;  Carmichael  v.  Liverpool  Sailing  Ship 
Oicners'  Mut.  Indemnity  Asso.  L.  R.  19  Q. 
B.  Div.  242 ;  Canada  Shipping  Co.  v.  Brit- 
ish Ship  Otoners*  Mut.  Protecting  Asso. 
L  R.  23  Q.  B.  Div.  342;  The  Glenochil 
[1896]  P.  10;  Adams  v.  Morris,  18  Sess. 
Cas.  4th  Series,  153;  The  Carron  Park 
[1890]  P.  203;  The  Rodney  [1900]  P.  112; 
Rowson  V.  Atlantic  Transport  Co.  [1903] 
2  K.  B.  666;  The  British  King,  89  Fed. 
872,  35  G.  G.  A.  159,  92  Fed.  1018;  The 
Bandfield,  79  Fed.  371,  34  G.  G.  A.  612, 
61  U.  S.  App.  385,  92  Fed.  663;  The  On- 
tario, 106  Fed.  324,  53  G.  G.  A.  199,  115 
Fed.  769;   The  CresHngton  [1891]   P.  152. 

In  the  absence  of  proof  to  the  contrary, 
t  vessel  will  be  presumed  to  be  seaworthy. 

The  Chattahoochee,  173  U.  S.  540,  550, 
43  L.  ed.  801,  806,  19  Sup.  a.  Rep.  491 ; 
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Pyman  v.  Von  Singen,  5  Hughes,  196,  8 
Fed.  802;  Bullard  v.  Roger  Williams  In». 
Co.  1  Curt.  C.  G.  148,  Fed.  Gas.  No.  2,122; 
Luni  V.  Boston  M.  Ins.  Co.  19  Blatchf.  151, 
6  Fed.  562;  Pickup  v.  Thames  d  M.  M. 
Ins.  Co.  L.  R.  3  Q.  B.  Div.  594;  Guy  v. 
Citizens'  Mut.  Ins.  Co.  30  Fed.  695;  Balti- 
more d  P.  R.  Co.  V.  LandHgan,  191  U.  S. 
461,  471,  472,  48  L.  ed.  262,  266,  24  Sup. 
Ct.  Rep.  137. 

The  existence  of  the  presumption  of  sea- 
worthiness does  not  shift  the  burden  of 
proof  on  that  issue  from  the  shipowner  to 
the  libellant,  but  it  does  shift  the  duty  of 
going  forward  with  evidence  from  the  ship- 
owner, who  advances  the  proposition,  to  the 
libellant,  who  opposes  it. 

Thayer,  Preliminary  Treatise,  Evidence, 
pp.  336,  365;  Kidder  v.  Stevens,  60  Gal. 
414;  Keely  v.  Moore,  196  U.  S.  38,  46, 
47,49  L.  ed.  376,  380,  25  Sup.  Gt.  Rep.  169; 
Hickory  v.  United  States,  160  U.  S.  408, 
421,  40  L.  ed.  474,  478,  16  Sup.  Gt.  Rep. 
327. 

The  loss  was  not  caused  by  unseaworthi- 
ness. 

The  Mexican  Prince,  82  Fed.  484,  34  C. 
G.  A.  168,  63  U.  S.  App.  782,  91  Fed.  1003; 
The  Silvia,  64  Fed.  607,  68  Fed.  230,  171  U. 
S.  462,  43  L.  ed.  241,  19  Sup.  Gt.  Rep.  7- 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

The  original  action  was  begun  by  the 
filing  of  a  libel  in  the  district  court  of 
the  United  States  for  the  eastern  district 
of  Pennsylvania,  to  recover  damages  alleged 
to  have  been  sustained  by  the  petitioner, 
with  respect  to  a  cargo  of  sugar  of  which  it 
was  the  consignee,  shipped  upon  the  steam- 
ship Wildcroft  from  ports  in  Cuba  to 
Philadelphia.  The  evidence  showed  that  in  . 
the  month  of  April,  1901,  the  Wildcroft, 
having  discharged  a  cargo  of  coal  at  the 
port  of  Havana,  proceeded  to  Cardenas 
and  Matanzas,  where  she  took  on  the  load 
of  sugar,  to  be  delivered  to  the  petitioner 
in  Philadelphia.  This  sugar  was  stored 
in  bags  in  holds  Nos.  1,  2,  3,  and  4  of  the 
ship.  On  the  voyage  a  severe  storm  was 
encountered  and  some  dama^  was  done 
by  salt  water  finding  its  way  into  hold  No. 
3  because  of  the  tearing  away  of  the  tar- 
paulins over  the  hatches  and  the  wash- 
ing off  of  the  starboard  ventilator  cover. 
At  the  'hearing  in  the  district  court  the[886] 
claim  for  damage,  because  of  injury  alleged 
to  have  been  caused  to  the  sugar  in  holds 
Nos.  1  and  2,  was  held  to  be  waived  by 
the  libellant,  who  disclaimed  damage  on 
that  account.  And  the  district  judge 
added,  we  think  correctly,  as  to  the  surface 
damage  in  hold  No.  3,  "This  damage  was 
concededly  caused  by  a  peril  of  the  seas." 
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There  is  nothing  in  the  testimony  to  show 
that  the  injury  to  the  cargo  of  sugar 
in  holds  Nos.  3  and  4  of  the  vessel  by  means 
of  fresh  water  was  occasioned  until  the 
ship   arrived  at   Philadelphia. 

A  more  distinct  understanding  of  the 
construction  of  the  vessel  and  the  manner 
in  which  fresh  water  could  be  communicated 
to  hold  No.  3,  and  from  thence  into  hold 
No.  4,  may  be  had  by  a  perusal  of  the 
full  finding  of  the  facts  made  in  the  case  in 
the  district  court  (124  Fed.  631,  126  Fed. 
229),  approved  by  the  circuit  court  of  ap- 
peals (65  C.  C.  A.  145,  130  Fed.  521), 
which  findings  fully  explain  the  situation 
and  the  method  by  which  the  injury  was 
inflicted.  It  is  enough  for  us  to  say  that 
both  courts  unite  in  the  conclusion  that 
the  cargo  was  injured  on  Monday,  April 
29,  after  the  ship  arrived  at  the  dock  iu 
Philadelphia,  when,  because  of  the  letting 
in  of  fresh  water  for  the  purpose  of  filling 
the  engine-room  tank,  which  was  accom- 
plished by  opening  a  valve  on  the  ship's 
side  which  admits  water  from  the  river, 
and  because  of  an  open  cock  to  a  valve  in 
the  connection  from  the  tank- filling  pipe 
to  the  service  or  feed  donkey,  connecting 
with  the  distribution  box,  water  was 
permitted  to  flow  from  the  tank-filling 
pipe  through  this  open  cock  to  the  dis- 
tribution chest  and  down  a  pipe  and  through 
a  valve,  which  must  have  also  been  held 
open  in  some  way  so  that  water  flowed 
into  this  suction  pipe  leading  into  No.  3 
hold,  and  flowing  thence  into  No.  4  hold, 
damaged  the  cargo  of  sugar  therein  con- 
tained. It  Is  evident  from  the  testimony 
that  if  these  cocks,  and  more  particularly 
the  one  marked  "D,"  had  been  properly 
closed,  the  water  could  not  have  found  its 
way  into  the  holds  and  inflicted  the  damage. 
[386] Of  these  findings  the  circuit  court  of  •ap- 
peals, adopting  the  conclusions  of  the  court 
below,  said:  **A11  of  the  testimony  in 
this  respect  is  uncontradicted,  and  no  facts 
are  shown  from  which  any  other  conclu- 
sion can  be  drawn,  than  that  the  water 
which  came  into  the  bottom  of  these  holds, 
to  the  depth  of  several  feet,  doing  the  dam- 
age in  question,  came  in  after  the  early 
morning  of  the  29th  of  April,  and  before 
the  close  of  that  day,  while  the  cargo  was 
being  discharged  at  the  wharf  in  Philadel- 
phia. It  is  not  disputed  that  the  water  was 
fresh  water,  such  as  was  the  water  in  the 
Delaware  river,  in  which  she  was  lying. 
In  connection  with  these  facts,  it-  was  shown 
by  the  testimony  that  the  sea  cock  for 
filling  the  engine-room  tank  was  open  at 
10  o  clock  that  morning,  and  kept  open 
for  a  period  of  three  hours,  and  that  if 
two  certain  cocks,  fully  described  in  the 
evidence  and  pointed  out  by  the  learned 
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judge  of  the  court  below,  were  left  opea 
by  accident  or  design,  there  would  be  a  free 
flow  of  water  from  the  open  sea  ood:  into 
the  bilges  of  hold  No.  3.  Directly  Uter 
the  filling  of  the  tank  and  the  dodng  of 
the  sea  cock,  water  to  a  considerable  depth 
was  reported  in  holds  No.  3  and  No.  4. 
This  sea  cock  had  not  been  open  from  the 
time  the  cargo  was  put  on  board  in  Cuba 
until,  as  just  stated,  on  the  morning  of  the 
29th  of  April,  at  Philadelphia.  We  think 
the  court  below  was  fully  justified  in  iu 
finding,  that  the  damage  here  in  question 
was  due  to  'the  water  that  flowed  into 
the  hold  through  the  pipe  line  on  April 
29th,  in  the  manner  just  described,'  and 
that  'it  is  impossible  that  the  damage  eoold 
have  occurred  in  any  other  way.' " 

In  order  to  have  the  benefit  of  the  ex- 
emptions  provided  in  the  Barter  act    (27 
Stat,   at   L.   445,   chap.    105,    U.   S.   Comp. 
Stat.  1901,  p.  2946)  against  errors  of  man- 
agement  or   navigation,   by   reason  of  the 
3d  section,  which  was  relied  upon  in  the 
case,  it  was  incumbent  upon  the  shipowner 
to    prove   that   the   vessel    was   seaworthy 
at   the   time   of   banning  the  voyage,  or 
that  due  diligence  had  been  used  to  make 
her  so.    International  Nov,  Co,  v.  Farr  4  B. 
Mfg,  Co,  181  U.  S.  218,  45  L.  ed.  830,  21 
Sup.  Ct.  Rep.  591;  The  Southtcark  {MarttM 
V.  The  Southivark)    191  U.  S.  1,  48  L.  ed. 
65,  24  Sup.  Ct.  Rep.  1.     'It,  therefore,  Ir  [I 
came  incumbent  upon  the  shipowner  to  show 
that  a  due  and  proper  inspection  had  been 
had   and   the   vessel    ascertained  to  be  ia 
all  respects  seaworthy  and  fit  to  cany  the 
cargo  which  she  had  undertaken  to  trant- 
port,  or  that  due  diligence  to  that  end  had 
been  used.     As  we  understand  the  fiodinp 
of  both  the  district  court  and  the  court  of 
appeals,   the  testimony  in   this   regard  ia- 
trcKluced   by   the   shipowner   was   sutBci^t 
in  the  judgment  of  those  courts,  to  estab- 
lish that  the  vessel  was  seaworthy  in  tht 
respects   involved,   and  that   an   inspectioa 
had  been  had,  and  the  valves  and  ooonee- 
tions,  the  negligent  use  of  which  was  pro- 
ductive of  this  injury,  found  in  due  ord*r 
at  the  beginning  of  the  voyage.    This  find- 
ing  of   two   courts   will   ordinarily  not  be 
disturbed,  and  is  usually  accepted  by  thi« 
court     as     conclusive.     The     Carib     Pnnct 
{Wupperman  v.  The  Carib  Prince)   170  U. 
S.  655,  658,  42  L.  ed.   1181,  1185,  18  Sup. 
Ct.  Rep.  753.     The  only  testimony  dirertlf 
upon  the  subject  at  the  hearing  was  that 
of  the  master  and  the  engineer,  taken  upoi 
deposition     in     England,     upon     int^rrop- 
tories  filed.     The  charge  in  the  libel  «u 
very  broad  and  general,  and  the  inteirocs- 
tories     were     not     as     specific     as     tM 
might  have   been,  and  no  chms   intprrco 
tories  were  filed.     While  the  testimooy  i« 
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not  as  specific  %s  it  might  be,  lire  still 
think  it  was  sufficient  to  show  that  an  in- 
spection was  had,  and  everything  found 
in  order  at  the  beginning  as  well  as  during 
the  Toyage,  and  from  the  record  we  reach 
the  conclusion,  sustained  by  the  findings  of 
the  courts  below,  that  the  ship  was  sea- 
worthy in  all  respects  at  the  beginning  of 
the  Toyage,  and  it  was  a  careless  and  re- 
cent opening  of  the  valve  or  valves,  shortly 
before  the  fresh  water  was  let  in,  which  re- 
tulted  in  the  damage  complained  of.  We 
are  very  clear  that  this  is  not  a  case  where 
the  findings  of  the  court  below  can  be  dis- 
torbed,  as  was  our  conclusion  in  the  case 
of  The  Souihioarkf  supra,  relied  upon  by 
the  petitioner,  where  it  was  shown  that  the 
damage  inflicted  was  the  result  of  unsea- 
worthiness in  respect  to  a  condition  which 
a  proper  inspection  of  the  vessel  at  the  be- 
ginning of  the  voyage  would  have  discovered 
and  remedied.  We,  therefore,  reach  the  con- 
] elusion  that  the  decree  of  the  ^circuit  court 
of  appeals  should  be  affirmed,  and  but 
for  its  construction  of  the  rule  of  evidence 
in  cases  of  this  kind  this  opinion  might 
well  end  here.  But  we  are  unable  to  agree 
with  the  views  expressed  in  the  opinion 
of  the  learned  circuit  court  of  appeals  to 
toe  effect  that  where  a  shipowner  seeks  the 
protection  of  the  immunity  afforded  by  the 
Barter  act  under  §  3,  reliance  may  be  had 
upon  the  presumption  of  law  that  the  ves- 
sel was  seaworthy  at  the  beginning  of  the 
▼oyage,  and  that  it  is  only  in  cases  of 
.  conflicting  proof  that  the  burden  is  imposed 
open  the  shipowner  of  establishing  by  tes- 
timony the  seaworthiness  of  the  vessel,  or 
due  diligence  in  that  behalf,  in  order  to 
have  the  benefit  of  the  act.  We  think 
this  construction  of  the  law  is  opposed  to 
the  terms  and  policy  of  the  act,  and  con- 
trary to  the  decisions  of  this  court  here- 
tofore announced,  from  which  we  see  no 
occasion  to  depart.  The  relief  afforded  by 
the  3d  section  of  the  Harter  act  to  the 
owner  of  a  vessel  transporting  property  is 
purely  statutory.  In  the  case  at  bar  there 
eoold  be  no  question  as  to  the  liability  of 
the  Tessel  owner  from  the  established  facts 
of  the  case,  but  for  the  immunity  afforded 
by  that  act.  To  permit  a  cargo  of  sugar 
to  be  injured  by  the  introduction  of  fresh 
water  in  the  manner  shown,  but  for  the 
provisions  of  this  act,  would  have  made  a 
case  of  clear  liability  against  the  owner: 
and  where  the  statute  has  given  immunity 
against  such  loss  by  reason  of  error  in 
navigation  or  management,  it  does  so  upon 
the  distinct  condition  that  the  owner  shall 
show  that  the  vessel  was  in  all  respects 
icaworthy  and  properly  manned,  equipped, 
«nd  supplied  for  the  voyage;  or,  if  this 
cannot  be  established,  that  he  has  used 
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due  diligence  to  obtain  this  end.  The  dis- 
charge of  this  duty  is  not  left  to  any 
presumption  in  the  absence  of  proof.  It 
is  the  condition  precedent,  compliance  with 
which  is  required  of  the  vessel  owner  in 
order  to  give  him  the  benefit  of  the  immu- 
nity afforded  by  the  act.  The  reason  for 
requiring  this  proof  by  the  owner  is  ap- 
parent. He  is  bound  to  furnish  a  seaworthy 
and  properly  equipped  ship  for  the  pur- 
pose of  the  voyage.  Whether  he  has  done 
so  is  a  matter  'peculiarly  within  his  own [389] 
knowledge.  The  inspection  which  he  can 
give,  but  which  the  shipper  cannot  give, 
for  lack  of  opportunity,  will  establish 
whether  this  duty  has  been  complied  with. 
The  whole  matter  is  in  the  control  of  the 
owner.  The  law  says,  in  substance,  that 
when  the  owner  can  show  that  he  has  dis- 
charged this  duty  he  shall  be  relieved 
from  errors  of  navigation  and  management 
on  the  voyage,  over  which  he  has  not  such  ^ 
direct  control.  It  is  not  a  case  where 
there  is  either  the  necessity  or  propriety 
of  resorting  to  presumptions.  It  is  only 
when  he  has  discharged  the  burden  which 
the  law  imposes  upon  him,  and  shown  that 
he  has  furnished  a  vessel,  fit  and  ^seaworthy, 
or  has  used  due  diligence  to  that  end,  that 
the  law  relieves  him  of  the  liability  which 
he  would  otherwise  incur.  This  construc- 
tion of  the  statute  has  been  more  than  once 
announced  in  the  decisions  of  this  court; 
recently  in  International  Nov,  Co.  v.  Farr 
d  B.  Mfg.  Co,  181  U.  S.  218,  226,  45  L. 
ed.  830,  833,  21  Sup.  Ct.  Rep.  591,  in 
which  this  court,  speaking  through  Mr. 
Chief  Justice  Fuller,  said:  "We  repeat, 
that  even  if  the  loss  occur  through  fault 
or  error  in  management,  the  exemption 
cannot  be  availed  of  unless  the  vessel  was 
seaworthy  when  she  sailed,  or  due  diligence 
to  make  her  so  had  been  exercised,  and  it 
is  for  the  owner  to  establish  the  existence 
of  one  or  the  other  of  these  conditions." 
This  case  was  quoted  and  followed  in  the 
still  later  case  of  The  Southwark,  aupra, 
in  which  it  was  reiterated  that  the  burden 
was  upon  the  vessel  owner  to  show  by 
reasonable  and  proper  tests  that  the  vessel 
was  seaworthy  and  in  a  fit  condition  to  re- 
ceive and  transport  the  cargo  undertaken 
to  be  carried,  and  that  if,  by  failure  to 
adopt  such  tests  and  furnish  the  required 
proof,  the  question  of  the  ship's  seaworthi- 
ness was  left  in  doubt,  that  doubt  must  be 
resolved  in  favor  of  the  shipper,  because 
the  vessel  owner  had  not  sustained  the 
burden  cast  upon  him  by  the  law  to  estab- 
lish that  he  had  used  due  diligence  to 
furnish  a  seaworthy  vessel. 

While  we,  therefore,  accept  the  decision 
of  the  learned  circuit  court  of  appeals 
as  to  the  facts  in  this  case,  we  do  not  *  wish  [300] 
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to  be  regarded  as  sanctioning  any  relax- 
ation   of    the    rule    above   stated,    already 
laid  down  in  the  prior  decisions  of  this 
oourt. 
Decree  affirmed, 

Mr.  Justice  Browa  concurs  in  the  result 
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JAMES  H.  WICKERSHAM,  Jr. 
(See  8.  C.  Reporter's  ed.  390-400.) 


!•  ClTil     ser^lee— positions     laelvdod.— 

The  protection  of  the  President's  order  of 
jQlj  27,  1897,  against  remoTsls  from  the 
clTll  serrlce  except  upon  written  charges, 
with  opportunity  for  defense,  extends  to  an 
employee  In  the  office  of  the  United  States 
surveyor  general  for  the  state  of  Idaho, 
^  certified  by  the  Secretary  of  the  Interior  as 
within  the  terms  of  the  act  of  January  16, 
1888  (22  SUt.  at  L.  406,  chap.  27.  U.  S. 
Comp.  Stat.  1901,  p.  1222),  |  6,  and  the  ex- 
ecutive order  of  May  6,  1896,  made  In 
pursuance  thereof,  extending  the  depart- 
mental service  clarslfled  under  thst  set  so 
as  to  include  all  executive  officers  and  em- 
ployees outside  of  the  District  of  Colum- 
bia, whether  compensated  by  a  fixed  salary 
or  otherwise,  who  are  serving  In  a  clerical 
capacity,  or  whose  duties  are.  In  whole  or 
In  part,  of  a  clerical  nature. 

2.  CtTil  service  compeniMitlop  dmrlaar 
snspeaslOB.— A  regular  and  duly  qualified 
employee  In  the  classified  civil  service  of 
the  United  States  Is  entitled  to  the  compen- 
sation attached  by  law  to  his  position  dur- 
ing the  period  of  his  wrongful  suspension  by 
a  subordinate  officer. 

[No.    185.] 

Argued  February  28,  1906.    Decided  AftrU 

t,  1906. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  awarding  compensa- 
tion to  an  employee  in  the  office  of  the 
United  States  surveyor  general  for  the 
state  of  Idaho  during  the  period  of  his  sus- 
pension by  that  officer.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Aesiatani  Attorney  Oeneral  Pradt  and 
Mr.  Felix  BrannisAn  argued  the  cause 
and  filed  a  brief  for  appellant. 

Messrs.  William  B.  Andrews  and 
Samvel  D.  I«vokett  argued  the  cause  and 
filed  a  brief  for  appellee. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  appellee  brought  suit  in  the  court 
of  claims  to  recover  upon  an  alleged  claim 
for  compensation  at  the  rate  of  $1,100  per 
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annum,  from  November  1,  1897,  to  July  1, 
1902,  afid  averred  that  he  was  a  derk  in  J 
the  office  of   the   United   States  ^smicioia 
general  in  Bois^  Idaho,  in  the  classified  drO  1 
service,   from   which  employment,  on  said 
first-mentioned    date,    he    was 
without   fault  of   his  own   or   just 
He   stated  his  readiness  to   discharge  the 
duties  of  the  office,  and  set  forth  in  detail 
what  he  claimed  amounted  to  a  wrongful 
suspension  therefrom  by  the  United  Statsi 
surveyor   general    of   the    state    of   Idaho. 
The  finding  of  facts  is  quite  roluminous, 
and  it  is  unnecessary  to  set  it  all  out  in 
detail.    The  facts  pertinent  to  the  deciiioii 
of  this  case  may  be  summarized  as  follows: 
Several  years  prior  to  May  6,  1896,  claim- 
ant was  employed  as  a  clerk,  stenographer, 
and  typewriter  in  the  office  of  the  surveyor 
general  of  the  United  States  for  the  state  ol 
Idaho,  at  a  salary  of  $1,100  per  aanum. 
On  that  date  the  President  of  the  United 
States  made  and  promulgated  an  order  re> 
lating  to  the  civil  service,  whidi  provided, 
among  other  things: 

"Rule  III. 


«i 


1.  All  that  part  of  the  executif^  ehil 
service  of  the  United  States  which  has 
been,  or  may  hereafter  be,  classified  under 
the  dvil  service  act,  shall  be  arranged  ai 
follows:  The  Departmental  Service.  .  .  . 
"2.  The  Departmental  Service  shall  is- 
dude  officers  and  employees  as  follows: 


M 


(6)  All  executive  officers  sind  eraplcyssi 
outside  of  the  District  of  Columbia  sot 
covered  in  (a),  of  whatever  designaUos, 
whether  compensated  by  fixed  salary  or 
otherwise — 

"Who  are  serving  in  a  clerical  capadty,  or 
whose  duties  are  in  whole  or  in  part  of  a 
clerical  nature." 

On  June  9,  1896,  the  Secretary  of  ths  In- 
terior issued  the  following  order: 

Civil  Service  Classification  of  Officers  asl 

Employees. 

Department  of  the  Interior, 
Washington,  June  9,  1896. 

By  direction  of  the  President  of  the  Unit- 
ed States,  and  in  accordance  with  the  third 
dause  of  8  6  of  the  act  entitled  "^Ab  Act  to[3t 
Regulate  and  Improve  the  Civil  Servics  of 
the  United  States,"  approved  January  16, 
1883  [22  SUt.  at  L.  406,  chap.  27.  U.  S. 
Comp.  SUt.  1901,  p.  1222]: 

It  is  ordered,  That  the  officers  and  m- 
ployees  in  or  under  this  Department  includ- 
ed within  the  provisions  of  the  dvil  tcrr- 
ice  law  and  rules  be,  and  they  are  hereby, 
arranged  in  the  following  classes: 

Class  E,  all  persons  reedviog  an  ansssl 
salary  of  $1,000  or  more,  or  a  compssM- 
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tion  at  the  rate  of  $1,000  or  more,  but  less 
than  $1,200  per  annum.    .     .     . 

On  September  22,  1896,  the  Acting  Secre- 
tary of  the  Interior  communicated  to  the 
CiTil  Service  Ck>mmis8ion  the  names  of  the 
incumbents,     with    their    legal     residences 
aod  the  dates  of  appointment,  added  to  tbe 
dasatiled   departmental   service  by   the   ex- 
tension   of  May   6,   1896,  also  inclosing  a 
similar    list    of    such    positions    and    em- 
ployees in  the  offices  of  the  surveyor  gen- 
eral, which  contained  the  name  of  tbe  ap- 
pellee, with  his  title,  "stenographer  and  type- 
writer," date  of  appointment,  salary,  resi- 
dence, and  class.    The  appellee  was  verbal- 
ly informed  by  the  surveyor  general  of  his 
selection,    and,    after    executing    the    pre- 
scribed oath,  entered  upon  his  duties.    At 
the  time  of  his  employment  the  custom  was 
to  allow  the  surveyor  general  to  select  the 
derical   force   of   his  office.    Appellee   was 
continuously     employed     as     such     stenog- 
rapher and  typewriter  until   November   1, 
18d7,  on  which  date  he  was  suspended  from 
service  by  the  surveyor  general.  No  charges 
in  writing  or  orally  were  preferred  against 
him,  the  surveyor  general  basing  the  sus- 
pension   on    the    ground    that    appellee's 
services  were  not  needed  on  account  of  lack 
of  work  to  be  done.    On  November  15,  1897, 
the  surveyor  general  reported  to  the  Com- 
missioner of  the  General  Land  Office  an  ac- 
eumulation   of  mineral   work,  the  employ- 
ment of  certain  clerks  by  himself,  with  the 
request  for   additional    clerical    force.     On 
November  22,  1897,  the  Commissioner  of  the 
General    Land    Office    advised    the    survey- 
or general  that  the  ground  taken  that  cer- 
tain persons  were  dismissed  because  there 
was  no  further  occasion  for  their  services, 
and  the  appointment  of  other   persons   in 
!tt5]their  places,  could  not  *be  sustained.    On 
February  24,  1898,  the  Commissioner  of  the 
General  Land  Office,  in   reply   to  a  letter 
from  the  surveyor  general   under  date  of 
February  21,  1898,  in  which  he  had  asked 
tuthority  to  employ  two  additional  drafts- 
men and  four  transcribing  clerks,  to  be  paid 
from  tbe  funds  reported  as  available,  said : 
"No  authority  can  be  given  you  to  employ 
tbe  additional  force  desired,  except  as  pro- 
vided under  the  civil  service  rules.     I  am 
constrained  to  say  that  but  lor  your  sum- 
i&&ry  action  in  dispensing  with  so  niany  of 
yoor  employees,    in   violation    of    the   law 
goreming  such  matters,  the  difficulties  in 
despatching  the  work  of  your  office  would 
wt  have  prevailed  to  such  an  extent."    On 
^y  14, 1898,  the  Commissioner  advised  the 
Civil  Service  Commission  as  follows:    "Re- 
ferring to   my   request   of   the   20th    ult., 
I       tor  a  certificate  of  a  list  of  eligibles  for  ap- 
pointment aa  atenographer  and  typewriter, 
1       «)l  U.  S. 


at  $900,  in  the  office  of  the  surveyor  general 
of  Idaho,  I  have  been  informed  that  an  ex- 
amination was  recently  held  by  your  Com- 
mission in  said  state  for  persons  possessing 
the  required  qualificationp,  and  it  is  ur- 
gently requested  that  as  soon  as  possible 
this  office  may  be  furnished  with  a  cer- 
tificate from  those  citizens  of  Idaho  who  are 
eligible  for  the  place  desired  to  be  filled 
under  my  call  of  the  20th  ult.,  as  the  sur- 
veyor general  reports  that  his  work  is 
much  impeded  and  embarrassed  for  the  lack 
of  a  competent  stenographer."  On  June 
15,  1898,  the  president  of  the  Civil  Service 
Commission  addressed  a  communication  to 
the  Secretary  of  the  Interior,  in  which  he 
said:  "In  this  connection  the  Commission 
invites  your  attention  to  the  fact  that  al- 
though Surveyor  General  Perrault  suspend-, 
ed  the  above-named  employees  (Lellman 
and  Wickersham)  and  three  others  (D.  J. 
Cohen,  Joseph  P.  Chinn,  and  Alice  S. 
Howey)  over  seven  months  ago,  on  the  al- 
leged ground  of  lack  of  work  (which  haa 
been  effectually  disproved),  these  persons 
still  remain,  separated  from  the  service, 
while  others  occupy  the  positions  to  which 
they  are  properly  entitled."  Since  Novem- 
ber 1,  1897,  claimant  has  not  been  per- 
mitted to  perform  the  duties  of  stenog- 
rapher and  typewriter  in  said  office,  al- 
though after  *said  date  he  stood  ready  and  [396] 
willing  to  discharge  the  duties  thereof, 
and  he  has  received  no  compensation  from 
the  United  States  since  October  31,  1807. 
On  November  6,  1897,  he  protested  iagainst 
his  suspension,  and  on  December  28,  1897, 
he  demanded  his  salary.  On  January  1, 
1899,  he  assumed  office  as  district  clerk  of 
Ada  county,  Idaho,  and  served  for  one  year. 
On  April  9,  1898,  the  Commissioner  of  the 
General  Land.  Office  directed  the  reinstate- 
ment of  the  clerks  whose  places  had  not 
been  permanently  filled,  among  others  nam- 
ing the  appellee,  and  directed  the  surveyor 
general  to  prefer  formal  charges  against 
such  persons  as  he  had  reported  for  ineffi- 
ciency, etc.,  and  to  hand  a  copy  of  the 
charges  and  a  copy  of  the  order  to  each 
of  the  clerks  and  give  them  three  days 
within  which  to  make  a  response.  In  pur- 
suance of  this  instruction  the  surveyor  gen- 
eral, on  April  16,  1898,  preferred  charges 
against  the  appellee,  and  on  the  same  day 
reinstated  him.  On  May  10,  1898,  the  Com- 
missioner 01  the  General  Land  Office  advised 
the  surveyor  general  that  the  appellee 
would  be  reinstated  in  the  service  of  the 
bureau,  as  his  continuance  in  the  surveyor 
general's  office  would  not  be  harmonious 
and  in  the  best  interests  of  the  public  serv- 
ice. On  the  same  day  he  was  offered  a  po- 
sition in  Washington  at  $1,000  per  annum, 
without  transportation,  which  he  declined. 
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He  was  offered  the  alternative  of  accepting 
a  position  in  the  General  Land  Office  in 
Washington  at  a  reduced  salary,  or  to 
await  the  occurrence  of  a  vacancy  else- 
where; but  he  has  not  since  been  offered  a 
position  elsewhere  in  the  service.  On  Au- 
gust 8,  1808,  the  Commissioner  ot  the  Gen- 
eral Land  Office  made  appellee's  suspension 
permanent.  The  court  of  claims  rendered  a 
judgment  in  favor  of  the  appellee  for  the 
amount  of  his  compensation  from  the  1st 
of  November  1897,  from  which  date,  it  was 
found,  he  was  wrongfully  suspended,  until 
May  10,  1898,  when  his  services  in  the 
office  of  the  surveyor  general  were  discon- 
tinued and  he  was  offered  a  position  in  the 
bureau  at  Washington,  which  he  declined. 

It  is  the  contention  of  the  government 
that  Wickersham  was  not  an  official  ap- 
{897]pointee  of  the  President  or  the  head  of  *a 
department,  but  was  merely  an  appointee 
of  the  surveyor  general,  without  definite 
employment,  and  subject  to  removal  at  the 
will  of  that  officer.  Th«  employment  of  the 
appellee  is  alleged  to  be  no  different  than 
the  ordinary  engagement  of  master  and 
servant,  and  it  is  urged  that  the  attempted 
suspension  by  the  surveyor  general  was 
tantamount  to  dismissal  by  an  employer  of 
one  who  was  engaged  without  definite 
term  and  subject  to  dismissal  at  any  time. 

The  provisions  of  the  act  of  Congress  of 
January  16,  1883,  to  regulate  and  improve 
the  civil  service  of  the  United  States  (1 
Rev.  Stat.  Supp.  392),  are  broad  and  com- 
prehensive. By  $  6  of  the  act  the  power  is 
conferred  upon  the  President  of  the  United 
States  to  require  the  heads  of  executive  de- 
partments to  classify  for  the  purposes  of 
the  act  and  the  examination  therein  pro- 
vided for,  and  to  include  in  one  or  more  of 
said  classes,  so  far  as  practicable,  subor- 
dinate places,  clerks,  and  officers  in  the  pub- 
lic service  pertaining  to  their  respective 
departments,  not  before  classified  for  ex- 
amination. The  order  of  the  President  of 
May  6,  1896,  Rule  IIL,  provides  that  the 
departmental  service  classified  under  the 
act  should  include  officers  and  employees, 
among  others,  *'All  executive  officers  and 
employees  outside  the  District  of  Columbia 
.  .  .  of  whatever  designation,  whether 
compensated  by  fixed  salary  or  otherwise, 
who  are  serving  in  a  clerical  capacity,  or 
whose  duties  are,  in  whole  or  in  part,  of 
a  clerical  nature."  In  accordance  with  the 
statute,  and  under  the  provisions  of  this  or- 
der, the  Secretary  of  the  Interior,  on  June 
9,  1896,  made  an  order  classifying  the  officers 
and  employees  of  his  department,  Class  E 
including  persons  receiving  $1,000  or  more 
salary,  or  compensation  at  the  rate  of  $1,000 
800 


or  more,  but  less  than  $1,200  per  amram. 
On  September  26,  1896,  under  the  extensioa 
order  referred  to  and  the  action  of  the  Sec- 
retary of  the  Interior,  the  Acting  Secretarr 
of  the  Interior  filed  a  list  of  positions  and 
employees  with  the  Civil  Service  CootBus- 
sion,  which  among  others,  in  the  list  of  em- 
ployees in  the  offices  of  surveyors  general, 
contained  the  name  of  the  appellee  aa  a  ste- 
nographer *aiid  typewriter,  the  date  of  his[l 
appointment,  salary,  and  residence,  as  stat- 
ed in  the  findings  of  fact.     By  the  actioo 
recited  on  the  part  of  the  President  and  the 
head   of   the   Department   of   the   Interior, 
Wickersham   was  brought  within  the  pro- 
tection of  the  law  and  the  President's  or^ 
der  afforded  to  persons  duly  entered  in  the 
classified  civil  service.     While  he  may  not 
technically  have  been  an  officer  of  the  United 
States   with   a    fixed   term    and   compensar 
tion,   he   certainly   was   within   the   subor- 
dinate places  provided  for  in  the  statute, 
and  within  the  "employees  outside  the  Dis- 
trict of  Columbia,"  covered  by  the  Pre»- 
dent's  order  of  May  6,  1896.     That  order 
expressly   included  officers   and   employees, 
whether  compensated  by  a  fixed  salary  or 
otherwise,   serving   in   a    clerical   capacity 
or    whose    duties    were    in    whole    or    ia 
part    of    a    clerical    nature.      The    Seer* 
tary  of  the  Interior  certified  the  name  ci 
the  claimant  to  the  Civil  Service  Commis- 
sion as  an  employee  in  the  office  of  the  sur- 
veyor general  within  the  terms  of  the  stat- 
ute   and    the    Executive    order.      He   was, 
therefore,  entitled  to  the  protection  of  tte 
President's  order  of  July  27,  1897  (14  Am. 
Rep.  Civ.  Serv.  Comm.  133) :    "No  remoral 
shall  be  made  trom  any  position  subject  to 
competitive    examination    except    for   just 
cause  and  upon  written  charges  filed  with 
the  head  of  the  department  or  other  appoint- 
ing officer,  and  of  which  the  accused  shall 
have  full  notice  and  an  opportunity  to  maks 
defense."     If  the  contention  of  the  gorera- 
ment   be   correct,   and   the   attempted  sat- 
pension  by  the  surveyor  general  was  eqaiv- 
alent  to  a  dismissal  from  office,  sudi  actioa 
would  run  counter  to  the  requirements  of 
the    Presidential   order   just   quoted.     Iks 
action  of  the  surveyor  general  was  not  upm 
written  charges,  and  no  notice  or  opporta- 
nity  to  make  defense  was  given  to  the  ac- 
cused, as  provided  in  that  order.    The  ap- 
pellee being  entitled  to  the  protection  of 
this  order,  and  to  have  notice  of  the  charipis 
preferred,  and  an  opportunity  to  make  de- 
fense,  the   attempted   removal,    if   such  it 
was,  was  without  legal  effect;   nor  caa  wt 
find  any  authority,  statutory  or  otherwise, 
authorizing  the  suspension  in  the  maaacr 
undertaken   in   this  oaae.     The   attempted 
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l]*8iisp«n8lon  wms  held  to  be  without  author- 
iir  by  the  Commissioner  of  the  General 
Land  Office,  and  the  surveyor  general  was 
directed  to  reinstate  the  claimant  and  to 
proceed  \fy  regular  charges  against  him. 
In  the  meantime  the  record  shows  that 
tbe  claimant  was  ready  and  willing  to  dis- 
charge the  duties  of  his  position,  and  had 
rteeived  no  compensation  therefor  during 
the  time  of  his  wrongful  suspension. 
Whether  he  could  have  been  summarily  re- 
mored  or  suspended  by  the  President  or 
other  competent  authority  is  not  the  ques- 
tion now  before  the  court,  but  the  ques- 
tion is  whether  the  employee,  during  his 
wrongful  suspension  by  a  subordinate  officer, 
is  entitled  to  the  compensation  provided 
by  law.  We  see  no  reason,  in  such  an  atti- 
tude of  the  case,  where  the  wrongful  sus- 
pension is  clearly  established,  and  the  abil- 
ity of  the  incumbent  to  discharge  the  duties 
of  his  office  affirmatively  foimd,  for  with- 
holding from  him  the  compensation  given 
br  law  to  an  incumbent  of  the  place.  If 
this  be  not  so,  then  a  regular  and  duly 
qualified  employee  in  the  public  service, 
protected  by  the  statute  and  the  orders 
of  the  President  made  in  pursuance  thereof, 
can  be  deprived  of  the  benefit  and  emolu- 
ment of  his  position  by  a  wrongful  and 
illegal  suspension  from  his  duties.  We  do 
not  think  such  a  contention  can  be  sus- 
tained either  by  reason  or  authority. 
Where  an  officer  is  wrongfully  suspended 
br  one  having  no  authority  to  make 
such  an  order,  he  ought  to  be  and  is  en- 
titled to  the  compensation  provided  by  law 
during  such  suspension.  Throop,  Pub.  Off. 
1407;  Emmitt  v.  New  York,  128  N.  Y.  117, 
28  N.  E.  19.  This  waa  the  view  entertained 
by  the  court  of  claims  in  deciding  Lellmann 
T.  United  States,  37  Ct.  CI.  128,  on  the  au- 
thority of  which  the  case  at  bar  was  de- 
cided by  that  court.  We  think  the  ruling 
was  correct. 

The  case  comes  to  this:  The  appellee, 
by  his  appointment,  practically  made  by  the 
Secretary  of  the  Interior  in  entering  his 
name  in  the  classified  list  and  designating 
him  for  the  service  required,  was  entitled 
to  the  privileges  and  emoluments  of  his  po- 
sition until  he  was  legally  disqualified  by 
his  own  action  or  that  of  some  duly  author- 
N)]ized  public  authority.  The  attempted  *sus- 
pension  without  authority  of  law,  he  re- 
Quiining  ready  and  willing  to  discharge  the 
duties  of  the  place,  could  not,  during  the 
period  of  such  wrongful  suspension,  have 
the  effect  to  deprive  him  of  the  compensa- 
tion legally  belonging  to  one  entitled  to 
bold  the  position. 

Judgment  affirmed. 
«01  U.  g. 


HENRY  A.  BLAIR  and  Marshall  £.  Samp> 
sell,  as  Receivers  of  the  North  Chicago 
Street  Railroad  Company,  and  James  H. 
Eckels  and  Marshall  E.  Sampsell,  as  Re- 
ceivers of  the  Chicago  •  Union  Traction 
Company,  Appts., 

V. 

CITY  OF  CHICAGO  et  al  (No.  331.) 


NORTH  CHICAGO  CITY  RAILWAY  COM- 
PANY, Appt., 

V. 

HENRY  A.  BLAIR  et  al.,  etc.   (No.  332.) 


CITY  OF  CHICAGO,  Appt,, 
JOHN  C.  FETZER  et  al.,  etc.    (No.  333.) 


HENRY  A.  BLAIR  and  Marshall  E.  Samp- 
sell, as  Receivers  of  the  West  Chicago 
Street  Railroad  Company,  and  James  H. 
Eckels  and  Marshall  E.  Sampsell,  as  Re- 
ceivers of  the  Chicago  Union  Traction 
Company,  Appts,, 

V. 

CITY  OF  CHICA(30  et  al,  (No.  334.) 


CHICAGK)    WEST    DIVISION    RAILWAY 
COMPANY,  Appt,, 

HENRY  A.  BLAIR  et  al.,  etc   (No.  335.) 


CITY  OF  CHICAGO,  Appt,, 

V, 

JOHN  C.  FETZER  et  aZ.,  etc.    (No.  33C.) 

(See  S.  C.  Reporter's  ed.  400-506.) 

1.  Court*— JnrlAdlctlon  of  Federal  eir* 
calt  court  —  diverse  citlmennhtp  —  «nlt 
by  aMiarnee.— A  New  York  corporatton  may 
bring  suit  In  a  Federal  circuit  court  on  the 
notes  of  an  Illinois  corporation,  although 
tbe  treasurer  of  the  latter  corporation,  to 
whose   order  the  notes   were  made   payable. 

Note. — As  to  diverse  citisenahip  a«  ground 
of  Federal  jurisdiction — see  notes  to  Sbipp  ▼. 
Williams,  10  C.  C.  A.  247;  Mason  v.  Dullag- 
ham,  27  C.  C.  A.  296 ;  Seddon  v.  Virginia,  T.  & 
C.  Steel  &  I.  Co.  1  L.R.A.  108;  Myers  ▼. 
Murray,  N.  &  Co.  11  L.R.A.  216;  Roberts  ▼. 
Lewis,  36  L.  ed.  U.  S.  679 ;  Bmory  v.  Green- 
ough,  1  L.  ed.  U.  S.  640 ;  Strawbrldge  ▼. 
Curtiss,  2  L.  ed.  U.  S.  435;  and  M'Donald  t. 
Smalley,  7  L.  ed.  U.  S.  287. 

On  suits  in  Federal  courts  hy  assignee  of 
chose  in  action — see  notes  to  Goldsmith  v. 
Holmes,  1  L.R.A.  817 ;  Republic  Iron  Mln.  Co. 
▼.  Jones,  2  L.R.A.  746 ;  and  American  Free- 
hold Land  &  Mortg.  Co.  t.  Thomas,  12  L.R.A. 
681. 

On  the  ancillary  jurisdiction  of  Federal 
courts — see  note  to  Rosenbaum  Bros.  t.  Coun- 
cil Bluffs  Ins.  Co.  8  L.R.A.  190. 

On  the  expression  of  the  subject  of  a  statute 
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and  by  whom  they  were,  before  delivery.  In- 
dorsed  to  the  New  York  corporation,  which 
loaned  the  money  for  which  they  were  given, 
may  be  a  citizen  of  Illinois. 

2.   Court*— Jarisdlctlon    of    Federal   clr- 
cait     coart— dl-rerae     cltimenslilp.— The 

motive  with  which  a  creditor  invokes  the 
jurisdiction  of  a  Federal  circuit  court  is  im- 
material if  be  has  a  justiciable  demand  and 
the   requisite  diversity   of  citizenship  exists. 

8.  Courts— JnrUdictlon  of  Federal  cir- 
cuit coart— ancHliiry  action^— Receiv- 
ers in  possession  of  street  railway  prop- 
erty under  a  decree  of  a  Federal  circuit  court 
may,  with  the  authority  of  that  court,  main- 
tain an  ancillary  bill  to  remove  a  cloud  cast 
upon  the  title  to  such  property  by  the  claim 
of  the  municipality  that  the  rights  and  fran- 
chises of  the  street  railway  companies  would 
expire  on  a  specified  date,  and  by  its  asserted 
purpose  to  resume  possession  of  the  streets 
on  that  date,  and  to  resort  to  all  legal  means 
to  protect  its  rights  against  what  it  deemed 
the  unfounded  claims  of  the  railway  com- 
panies as  to  the  duration  of  their  franchises. 

4.  Corporations— ultra  vires— i^ho  may 
raise  aaestlon.— The  want  of  corporate 
power  to  make  or  accept  certain  leases  of 
street  railway  property  cannot  be  raised  by 
the  municipality  in  a  suit  to  which  all  the 
corporations  are  parties,  brought  by  the  re- 
ceivers, in  whom  are  vested,  under  the  au- 
thority of  the  court,  all  the  rights  and  fran- 
chises of  the  lessor  corporations  which  the 
latter  undertook  to  transfer  to  the  lessees. 

6.  Statates— validity— expression  of  sab- 
Ject  in  title.— The  requirement  of  the  Il- 
linois Constitution  of  1848  that  no  private 
or  local  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  the  title, 
is  satisfied  if  the  title  is  not  made  to  cover 
legislation  incongruous  in  Itself,  and  which, 
by  no  fair  intendment,  can  be  considered  as 
having  a  necessary  or  proper  connection  with 
such  title. 

••  Street  railways  —  ifrancliise  —  term.— 
The  authority  of  the  city  of  Chicago  under 
111.  acts  of  February  14,  1859,  and  February 
21,  1861,  to  fix  the  terms  and  conditions  upon 
which  the  street  railway  companies  chartered 
by  those  acts  with  a  corporate  life  of  twenty- 
five  years  should  occupy  its  streets.  Includes 
the  power  to  fix  the  term  of  such  occupation. 

T.  Street  raili^ays  —  franclilse  —  term.— 
The  right  to  use  the  Chicago  streets  for 
street  railway  purposes  was  not  extended  to 
ninety-nine  years,  without  reference  to  any 
limitation  as  to  time  fixed  by  the  municipal- 
ity, by  the  Illinois  amendatory  act  of  Feb- 
ruary 6,  1865,  which  extends  from  twenty- 
five  to  ninety-nine  years  the  corporate  life 
of  the  street  railway  companies  created  by 
the  acts  of  February  14,  1859,  and  February 
21,  18C1,  to  construct  and  maintain  street 
railways  on  streets  designated  by  the  com- 


mon council^  opon  terms  and  conditSoos  pre- 
scribed  by  sticb  council,  and  provides  that 
any  transfer  of  "rights,  privileges,  or  fran- 
chises between  the  corporations**  and  all  "con- 
tracts, stipulations*  leases,  and  andertakingi' 
as  made  and  amended  between  the  companies 
and  the  city,  respecting  the  location,  use,  or 
exclusion  of  railways  in  or  upon  the  streets, 
or  any  of  them,  of  said  city,  shall  be  deem^ 
and  held  and  continiied  in  force  "dorlBg  tfa* 
life  hereor*  as  If  incorporated  In  the  earlier 
statutes. 

8.  St  at  at  es  —  coastractlon  —  lesislatlT* 
srrAnt.— A  legislative  grant  of  special  and 
exclusive  privileges  must  be  made  in  plain 
terms  in  order  to  convey  private  rights  la 
respect  to  public  property,  and  to  prrrent  the 
future  control  of  such  privileges  in  the  pnbUe 
interest 

0.  Statates  —  amendment  —  eCeet.  —  The 

extended  corporate  life  given  by  the  nilnoli 
amendatory  act  of  February  6,  1865.  to  the 
street  railway  corporation  created  by  the  act 
of  February  14,  1859,  |  1,  most  be  read 
into  the  charter  of  the  street  railway  ooo- 
pany  created  by  |  10  of  the  same  act,  and 
invested  by  that  section  with  all  the  gnats, 
powers,  privileges,  immunities,  and  franchii«« 
conferred  upon  the  corporation  by  the  Ut 
section  as  fully  and  effectually  as  If  incorpo- 
rated by  a  separate  act. 

10.  Street    railways  —  f ranclUse  —  t  n  ■ 

—The  right  to  operate  street  railway*  la 
Chicago  under  the  municipal  oitllnaaoe  ooo- 
firmed  by  111.  acts  of  February  14,  1859.  and 
February  6,  1865,  until  the  city  tboold  exer- 
cise its  reserved  right  to  purchase,  la  cod- 
0ned  to  the  streets  designated  in  the  orlglaal 
ordinance  and  in  such  other  later  ordlaaBor* 
as  indicate  a  purpose  to  preserve  the  per 
mission  of  the  original  ordinance,  and  doca 
not,  by  reason  of  the  unity  of  the  street  rail- 
way system,  extend  to  the  rights  o(  occi- 
pancy  acquired  in  other  streets,  so  as  to  ooa* 
tinue  such  right  until  purchase  Is  made  ot 
the  entire  system. 


11.  Street    railways  —  fraaekla* — 

—No  intention  to  confer  a  right  in  perpetuity 
to  the  occupancy  of  certain  streets  oo  th« 
west  side  for  street  railway  purposes  sQtbvr 
ized  by  the  Chicago  ordinance  of  Aofust  17. 
1864,  can  be  Inferred  from  the  sU«»oe  of 
such  ordinance  respecting  the  term  of  iht 
grant,  in  view  of  the  other  ordinances  Uait- 
ing  grants  for  the  west  side  system  to  twtatr 
five  years  and  thereafter  until  the  msalo- 
pality  should  exercise  Its  right  of  porchaat.— 
especially  since  twenty-five  years  was  tW 
limit  of  the  corporate  life  of  the  graatet. 

12.  Street  railways  —  fraaelilse  <»  ter« 
—acceptance  of  new  prlvlleve«^->Whtt 
ever  rights  and  privileges  the  street  rtllwt? 
companies  had  In  the  Chicago  streets  ondK 
the  compromise  ordinance  of  July  10.  1H»^ 
as  amended  August  0,  18S3,  after  the  txplr*- 


in  its  title — see  notes  to  Tltusvllle  Iron  Works 
V.   Keystone  Oil  Co.   1   L.R.A.  362;  People  e*  ] 
rel.   Hart  v.  McElroy,  2  L.R.A.  609;  Astor  v. 
New   York  Arcade  R.  Co.    2  L.R.A.   789;   and 
Bvansville  v.  State,  4  L.R.A.  93. 

On  the  effect  of  an  amendment  to  a  statute — 
see  note  to  State  v.  Massey,  4  L.R.A.  308. 

On  curative  and  confirmatory  statutes — sea 
note  to  Barnits  ▼.  Beverly,  41  L.  ed.  U.  S. 
802 


94 ;  and  Steele  County  ▼.  Braktsa.  39  C.  C  A 
180. 

On  municipal  power  over  s treat  raflisy* 
yeneraUy — see  note  to  Detroit  01  tl  sans*  StrsiC 
R.  Co.  V.  Detroit  R.  Co.  48  L.  ed.  U.  &  <7. 

On  municipal  power  to  impose  conditteu 
when  giving  consent  to  a  radwmg  to  the  sfrttis 
— see  note  to  QalTotton  4  W.  R.  Oo.  v.  Oalrss- 
ton,  86  L.RJL  88. 
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tfoB  of  the  time  limitation  In  the  "power 
ordinances**  of  Jnne  7,  1886,  and  March  30. 
1888.  were  not  lost  by  the  acceptance  of  the 
pririleges  conferred  by  these  ordinances, 
vhkh  provided  that  priTileges  as  to  time, 
after  the  expiration  of  the  term  fixed  therein, 
vere  to  be  governed  by  prior  ordinances. 

13.  StAtAte*— expreaaion  of  anbject  in 
title.— The  declaration  in  the  title  of  the 
rarloua  acta  constituting  the  charters  of  the 
Chicago  street  railway  companies,  that  they 
eoocem  **horse  railways,**  does  not,  because 
of  the  provision  of  the  Illinois  Constitution 
of  18 i8,  that  no  private  or  local  law  shall 
embrace  more  than  one  subject,  which  shall 
W  expressed  In  the  title,  prevent  the  exercise 
•(  the  power  to  amend,  modify,  or  annul  any 
contracts,  stipulations,  licenses,  or  under- 
tililngs,  conferred  by  the  amendatory  act  of 
February  6,  1865,  upon  the  city  and  the  com- 
panies, in  such  manner  as  to  authorize  the 
Bse  of  electricity  or  cable  as  the  motive 
power. 

14.  StmtntCM  enrmtlve  act— elTcet  of  re- 
peal.—The  effect  of  111.  act  of  June  9,  1897, 
ratifying  the  grants  to  street  railway  com- 
ptsies  by  the  proper  public  officers  or  au- 
thorities of  permission  to  use  cable,  electric, 
or  other  motive  poweir,  cannot,  as  to  con- 
tracts in  existence  when  enacted,  be  de- 
stroyed by  subsequent  repeal. 

15.  Street  rallwars  —extension  of  roate 
— oflcial  consent.— The  abolition,  during 
the  life  of  the  street  railway  corporation 
created  by  the  Illinois  act  of  February  14, 
1859.  of  the  office  of  supervisor  in  a  township 
to  Cook  county,  whose  consent  under  |  6 
of  that  act,  was  essential  to  the  extension 
of  the  street  railway  over  and  along  the 
highways  of  the  township,  did  not  authorize 
nch  extension  without  oflBclal   consent. 

It.  Street  rallvraya— extension  of  fran- 
chise—eonaent.—Consent  of  the  board  of 
tmstees  for  the  town  of  Lake  View,  in  Cook 
coonty,  which,  under  111.  act  of  February  16, 
1865,  was  to  consist  of  the  supervisors,  as- 
sessors, and  commissioners  of  highways,  and 
their  successors  in  office,  and  was  empowered 
by  the  act  of  March  5,  1867,  I  7,  to  control 
and  sapervlse  streets  and  highways,  satisfies 
the  provision  of  the  act  of  February  14, 
1859.  I  6.  requiring  the  consent  of  the  su- 
pervisor to  the  extension  of  the  Chicago  street 
railway  system  Into  townships  of  Cook  coun- 
ty. • 

17.  Mnaicipal  corporation*— power  to 
grant  street  railwar  franchise.— The 
pover  to  control  streets  and  highways,  con- 
ferred upon  the  t>oard  of  trustees  for  the 
town  of  Lake  View,  in  Cook  county,  by 
III  act  of  March  5,  1867.  |  7,  includes  the 
right  to  authorize  the  use  of  such  streets 
and  highways  for  street  railway  purposes. 

18.  Street  railways  — >  f rancliise  —  term. 
—The  consent  to  the  extension  of  the  Chicagc 
street  railway  system  into  the  town  of  Lake 
View,  in  Cook  county,  given  by  a  supervisor 
acting  under  the  authority  of  the  act  of 
Febroary  14,  1859,  |  6,  or  by  the  bosrd 
of  trustees  created  by  the  act  of  February  16. 
18<K>,  was  not  given  In  perpetuity,  although 
■0  time  was  specifically  mentioned,  but  must 
be  deemed  to  cover  only  the  same  term  as 
tW  dty  of  Chicago  had  granted  to  the  main 
system. 

tOlU.8. 


19.  Street     railvrar  -•  franchise  —  term. 

—A  grant  of  a  street  railway  franchise  does 
not,  in  Illinois,  extend  beyond  the  life  of  the 
municipality  conferring  it,  where  there  waa 
no  attempt  to  make  a  grant  of  a  definite 
term. 

[Nos.  331,  332,  333,  334,  335,  336.] 

Argued  January  11,  12,  15,  1906,  Decided 
March  12,  1906,  and  Opinion  Filed  April 
2,  1906. 

rlROSS  APPEALS  from  the  Circuit  Court 
-'  of  the  United  States  for  the  Northern 
District  of  Illinois  to  review  a  deoree  grant- 
ing in  part  the  relief  sought  by  two  ancil- 
lary bills  filed  by  the  receivers  of  the  Chi- 
cago Union  Traction  Company  to  remove  a 
cloud  cast  upon  the  title  to  street  railway 
property  by  the  attitude  and  claims  of  the 
city  of  Chicago  with  reference  to  the  dura- 
tion of  the  street  railway  franchises.  Re- 
versed and  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 
See  same  case  below,  132  Fed.  848. 

Statement  by  Mr.  Justice  Days 
Thes?  are  appeals  from  the  decree  of  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois.  The  origin  of 
the  cases  dates  from  April  22,  1903,  when 
the  Guaranty  Trust  Company  of  New  York, 
a  corporation  and  citizen  of  that  state, 
filed  three  suits  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of 
Illinois  against  the  Chicago  Union  Traction 
Company,  the  North  Chicago  Street  Rail- 
road Company,  and  the  West  Chicago  Street 
Railroad  Company,  corporations  and  citizens 
of  the  state  of  Illinois.  On  the  day  the 
declaration  was  filed*  the  general  issue  was 
joined,  the  jury  waived,  and,  upon  trial, 
judgment  was  rendered  against  the  respec- 
tive defendants  for  $318,690.66,  $565,052.66, 
and  $270,440.  Executions  having  been 
awarded  and  returned  "no  property  found," 
bills  were  filed  by  the  Guaranty  Trust  Com- 
pany, and  receivers  appointed  for  the  prop- 
erty of  each  and  all  of  those  companies. 
Under  the  order  of  the  court  of  July  18, 
1903,  the  receivers  filed  two  ancillary  bills, 
one  against  the  city  of  Chicago,  the  Chi- 
cago West  Division  Railway  Company,  the 
Chicago  Union  Traction  Company,  and  the 
West  Chicago  Street  Railroad  Company;  the 
other  against  the  city  of  Chicago,  the  Chi- 
cago Union  Traction  Company,  the  North 
Chicago  Street  Railroad  Company,  and  the 
North  Chicago  City  Railway  Company.  They 
were  afterwards  amended  by  leave  of  the 
court.  These  bills  state,  among  other  things 
(having  reference  now  to  the  west  side 
case),  that,  as  receivers,  and  under  the  order 
of  the  court,  the  complainants  were  in  pos* 
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Bcssion  of  the  system  of  street  railroads; 
that  the  property  included  the  rights,  privi- 
leges, and  franchises  originally  granted  to 
the  Chicago  West  Division  Railway  Com- 
pany by  the  state  of  Illinois;  that  on  Oc- 
tober 20,  1887,  the  Chicago  West  Division 
Railway  Company  leased  the  property  to 
the  West  Chicago  Street  Railroad  Company 

[405]for  the  full  term  of  nine  ^hundred  and  nine- 
ty-nine years;  that  on  June  1,  1889,  that 
company  transferred  and  conveyed  to  the 
Chicago  Union  Traction  Company  all  its 
property,  franchises,  and  rights,  which  were 
taken  possession  of  by  that  company  and 
were  possessed  and  enjoyed  by  it  with  the 
consent  of  the  city  council,  until  the  ap- 
pointment of  complainants  as  receivers ;  that 
since  the  appointment  they  have  been  di- 
rected by  the  court  to  make  expenditures 
of  about  $580,000  in  procuring  new  equip- 
ment; for  that  purpose  it  was  necessary 
to  issue  receiver's  certificates  to  borrow 
money,  which  they  alleged  they  were  \mab1u 
to  do,  because  of  the  hostile  acts  of  the  city 
of  Chicago,  its  mayor,  its  council  committees 
and  representatives,  which  amounted  to  an 
impairment  of  the  contract  rights  and  fran- 
chises secured  to  the  complainants  and 
granted  by  the  acts  of  the  general  assembly 
of  Illinois,  passed  February  14,  1859,  and 
February  6,  1865.  They  received  a  notice 
from  the  superintendent  of  streets,  dated 
July  16,  1903,  addressed  to  them  as  receiv- 
ers, and  stating  that  all  permits  issued  to 
the  Chicago  Union  Traction  Company  to  do 
work  and  make  repairs  upon  the  streets, 
alleys,  or  public  places  in  the  city  of  Chica- 
go were  to  be  revoked  on  July  30,  1903. 
The  bill  sets  out  a  large  number  of  ordi- 
nances of  the  city  and  acts  of  the  state 
of  Illinois,  under  which  acts,  it  was  alleged, 
privileges  and  franchises  were  granted  on 
fifty-six  of  the  streets  of  the  city,  for  the 
period  of  ninety-nine  years  from  February 
14,  1859. 

It  was  averred  that  the  city  denies  any  con- 
tract right  with  the  complainants  under  and 
by  virtue  of  the  said  laws  and  ordinances, 
and,  for  the  purpose  of  coercing  the  rail- 
road companies  to  surrender  their  fran- 
chises, received  from  the  state,  asserts  and 
claims  that  the  act  of  1865  is  imconstitu- 
tional  and  void;  that,  if  valid,  it  only  oper- 
ates to  the  extent  of  such  lines  as  were 
authorized  and  consented  to  before  its  pas- 
sage; that,  if  valid,  the  railroads  could  only 
operate  their  lines  by  animal  power;  that 
by  force  of  the  ordinance  of  July  30,  1883, 
the  right  to  operate  lines  constructed  prior 
thereto  was  absolutely  limited  to  July  30, 
1903,  and  that  thereafter  the  railroad  com- 

[406]pany  *would  be  a  trespasser  upon  the  streets 
of  the  city;  that,  by  messages  and  official 
dedarations  of  the  mayor  and  ooundl  of 
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the  defendant  city,  it  was  gives  out  tha^ 
unless  the  railroad  company  would  snrm 
der  its  franchises  and  rights  to  occupy  tbt 
streets  of  the  city,  the  city  would  oust  lU 
railroad  company  therefrom  and  paas  mj 
ordinance  granting  the  right  to  operate 
street  railways  upon  the  streets  now  oe 
cupied  by  the  railroad  company,  to  otbej 
persons  or  corporations.  That  imleaB  ai 
injunction  is  granted,  the  city  will,  aftei 
July  30,  1903,  proceed,  by  declaration  oi 
forfeiture  or  otherwise,  to  interfere  wit* 
and  prevent  the  occupation  and  enjoynienl 
of  the  fifty-six  railway  routes  described  in 
the  bill.  That  as  to  the  street  railroadj 
where  ordinances  provided  for  possession  U3t 
til  the  city  shall  purchase  the  lines.  Oh 
city  has  never  made  an  offer  to  purdiate^ 
and  seeks  to  force  a  surrender  of  the  fras^ 
chises  and  privil^^,  and  to  compel  the  rail- 
road company  to  accept  a  twenty  vfan' 
license,  at  an  oppressive  and  ruinous  anmul 
rental.  That  if  the  claim  and  contentiooi  d 
the  city  are  sustained,  the  entire  system  ol 
the  railroad  company  will  be  destroyed  uhI 
its  charter  rights  illegally  confiscated. 

The  prayer  for  relief  is  that  the  Chicaiio 
West  Division  Railway  Company  be  decrerd 
to  be  vested  by  the  state  of  IIUdou  witb 
the  franchises  and  right  to  own,  mainUio, 
and  operate  fifty-six  street  railway  routes, 
described  in  the  bill,  until  1960,  and  until 
such  time  thereafter  as  the  city  shall  pur- 
chase the  lines  and  pay  for  them  in  cash  at 
their  then  appraised  i^ue,  according  to  tht 
terms  of  the  ordinance  contract;  that  it  be 
decreed  that  the  claim  of  the  city  of  Chiet^ 
that  the  rights  of  the  companies  will  «%- 
pire  on  July  30,  1903,  impairs  the  oUiirs- 
tion  of  the  charter  subsisting  between  tU 
state  of  Illinois  and  the  said  companic*, 
and  constitutes  an  unlawful  taking  of  th« 
rights  and  property  of  the  company  wit^ 
out  compensation,  and  an  unlawful  intrr- 
ference  with  the  property  in  the  custody  of 
the  court;  that  the  charter  rights  of  the 
companies  to  maintain,  operate,  and  eo)*>r 
the  lines  described  in  the  biU  until  i^ 
*year  1960,  and  thereafter  until  the  city  par  { 
chases  the  same,  be  established  and  quirtM 
as  against  the  hostile  claims  of  the  citj, 
and  that  such  claims  be  declared  and  de- 
creed unconstitutional,  contrary  to  law.  uA 
exist  as  clouds  upon  the  title  of  the  eoo- 
pany,  and  for  a  perpetual  injunction  a^B*t 
the  city  from  asserting  the  claims  aforr 
said,  or  interfering  with  the  poasessioa,  e^ 
cupation,  and  mjoyment  of  the  railroad*! 
property,  except  in  the  proper  exerdse  d 
its  police  power,  until  the  lawful  detersd- 
nation  of  the  charter  rights. 

The  bill  in  the  North  Chicago  ease  is 
substantially  the  lame.     It  avert  that  tks 
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property  rested  in  the  receivers  in  the  north 
division  of  the  city  is  ahout  100  miles  of 
street  raUroad  and  the  franchises  and  privi- 
leges thereunto  belonging;  that  on  May  24, 
1886,  the  North  Chicago  City  Railway  Com- 
i  ptny  leased  to  the  North  Chicago  Street 
Riilroad  Company  for  the  term  of  nine  hun- 
dred and  ninety-nine  years  all  its  property, 
franchises,  and  rights,  except  the  right  to 
exist  as  a  corporation.  That  on  June  1, 
1B99,  the  North  Chicago  Street  Railroad 
Ownpany  leased  and  conveyed  the  pi-operty, 
for  the  full  life  of  the  lessor  corporation, 
to  the  Chicago  Union  Traction  Company; 
that  the  traction  company  entered  into  pos- 
Kssion  of  the  property  and  continued  to  use 
the  same  until  the  appointment  of  the  re- 
ceivers named  therein. 

The  city  answered  and  set  up,  among  other 
things,  that  the  suits  wherein  the  receivers 
were  appointed  were  collusive  and  in  pur- 
sBinee  of  a  scheme  concocted  by  th^  West 
Chicago  Street  Railroad  Company,  the  North 
Chicago  Street  Railroad  Company,  the  Cl»i 
cago  Union  Traction  Company,  and  the  Guar- 
anty k  Trust  Company  of  New  York  for  the 
purpose  of  conferring  jurisdiction  upon  the 
eircait  court  of  the  United  States  on  the 
groond  of  diverse  citizenship ;  that  the  Guar- 
tntj  Trust  Company  was  not  a  bona  fide 
owner  of  the  judgment  upon  which  the  suits 
were  brought;  and  that  the  evidences  of  in- 
debtedness upon  which  that  company 
brought  suit  and  obtained  judgment  as  a 
colorable  basis  for  the  allowance  of  credit- 
or's bills  and  appointment  of  receivers  were 
W]iiot  in  fact  owned  by  the  Guaranty  •Trust 
Company,  but  were  owned  by  divers  persons 
and  corporations  of  the  state  of  Illinois. 

The  city  denies  that  the  city  council  passed 
any  ordinance  or  resolutions  that  constitute 
an  impairment  of  the  contract  rights  of  the 
complainants,  granted  under  the  acts  of  the 
general  assembly  of  the  state  of  Illinois, 
February  14,  1859,  and  February  6,  18G5, 
or  the  ordinances  of  the  city,  and  denies 
that  it  has  ever  threatened  interference  with 
I  any  lawful  rights,  franchises,  or  privileges 
held  by  the  complainants.  It  admits  that 
its  superintendent  of  streets  sent  a  written 
notice  to  the  complainants,  as  alleged  in  the 
bill,  but  without  authority  from  the  defend- 
ant, and  that  on  July  21,  1003,  the  same 
WIS  rescinded  and  recalled. 

The  answer  then  sets  up  the  claims  of 
the  city  concerning  the  l^islative  acts  and 
ordinances  pleaded  in  the  bill,  admits  the 
passage  or  attempted  passage  thereof,  but 
demes  that  the  same  has  resulted  in  invest- 
ing the  railroad  companies  with  a  franchise 
from  the  state,  to  maintain  and  operate  the 
5.r«tem  of  railroads  for  ninety-nine  years, 
and  avers  that  the  rights  under  certain  of 
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the  ordinances  set  up  in  the  bill  expire  on 
July  30,  1903.  Defendant  denies  that  it 
unlawfully  or  oppressively  injured  the  law- 
ful rights  of  the  company;  admits  that  it 
has  contended  and  now  contends  that  the 
alleged  act  of  1865  is  unconstitutional  and 
void  as  construed  by  the  company;  that  the 
said  act,  when  properly  construed,  did  not 
operate  to  extend  the  duration  of  time  be- 
yond that  fixed  in  various  ordinances  respec- 
tively relating  to  said  lines;  that  the  said 
companies  have  no  right  to  operate  street 
railway  lines  by  other  than  animal  power; 
and  that  the  time  for  operation  of  certain 
of  the  lines  existing  under  ordinances  passed 
prior  to  July  30,  1883,  expired  on  July  30, 
1903,  by  reason  of  the  time  limits  prescribed 
in  said  ordinances,  as  extended  by  the  ordi- 
nance of  July  30,  1883,  and  by  reason  of  the 
limitation  in  the  power  of  the  city  by  the 
city  and  village  law  of  the  state  of  Illinois, 
passed  July  1,  1872.  It  avers  that  it  has 
never  claimed  or  asserted  that  the  time  for 
the  operation  of  lines  constructed  *under  or- [409] 
dinanccs  passed  prior  to  July  30,  1883,  ab- 
solutely ceased  and  determined,  but,  on  the 
contrary,  has  recognized  and  conceded  the 
existence  of  the  purchase  clause  contained 
in  certain  of  said  ordinances  as  affecting 
the  time  limitations  therein,  and  has  en- 
deavored to  procure  proper  fiscal  legislation 
by  the  general  assembly  of  the  state,  which 
would  enable  the  city  to  avail  itself  of  said 
ordinance  provisions  with  reference  to  pur- 
chase, and  has  frequently  proposed  and  de- 
sired negotiations  with  the  companies  to 
provide  new  ordinances  for  the  purchase 
by  the  defendant  of  the  tangible  prop- 
erty of  said  companies.  The  answer  denioa 
the  allegations  of  the  bills  as  to  unlawful 
threats  and  compulsions,  but  admits  that 
it  does  intend  to  enforce  its  rights  in  its 
streets  against  the  unlawful  blaims  of  the 
companies,  and  admits  that,  unless  re- 
strained by  injunction,  it  will  proceed  by 
every  proper  and  lawful  method  to  enforce 
its  rights  in  its  streets  as  set  up  in  the 
answer,  and  to  procure  necessary  street  rail- 
way facilities  for  the  citizens  of  Chicago, 
and  to  prevent  the  companies  from  unlawful 
usurpation  of  rights  in  the  streets  or  from 
continuing  to  occupy  the  same  after  the 
right  so  to  do  has  ceased  and  determined. 
It  admits  that  as  early  as  1883  a  serious 
difference  as  to  the  nature  and  extent  o! 
the  legal  and  contract  rights  of  the  street 
railway  companies  in  certain  of  the  streets 
of  the  city  arose  between  the  companies  and 
defendant.  It  sets  up  the  messages  of  tlie 
mayor  and  copies  of  the  various  resolutions 
of  the  council  with  regard  to  opening  nego- 
tiations with  the  companies  for  the  ascer- 
toinment  of  their  rights  and  those  of  the 
city. 
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The  case  having  been  tried,  the  circuit 
court  rendered  a  decree  holding  that  the 
legislative  acts  of  1859,  1861,  and  1865  con- 
stituted a  g^nt  to  the  companies  to  use 
the  streets  of  the  city  to  be  designated  by 
the  council,  but  that  the  franchise  to  use 
the  streets  was  a  grant  from  the  state; 
that  the  acts  of  1859,  1861,  as  amended  in 
1865,  extended  the  franchises  of  the  com- 
panies for  ninety-nine  years,  the  extended 
life  of  the  corporation;  that  the  Constitu- 
tion of  Illinois  of  1870  prohibited  the  fur- 
ther creation  of  corporations  by  special  laws, 
[410]  and  decreed  *that  the  general  assembly  should 
not  grant  the  right  to  construct  any  street 
railways  in  the  city  without  acquiring  the 
consent  of  the  local  authorities  then  having 
control  over  the*  streets ;  that  the  cities  and 
villages  act  of  1872  empowered  cities  organ- 
ized under  that  act  to  permit,  regulate,  or 
prohibit  the  locating,  laying,  or  construct- 
ing  of  tracks  of  horse  railroads  in  any 
street,  alley,  or  public  place,  but  such  per- 
mission was  limited  to  a  period  not  to  ex- 
ceed twenty  years;  that  the  acts  of  1859, 
1861,  as  amended  in  1865,  did  not  consti- 
tute a  grant  by  the  legislature  of  streets 
which  were  authorized  to  be  used  and  oc- 
cupied by  the  city  after  it  adopted  and 
elected  to  be  governed  by  the  city  and 
village  act,  and  that  after  date  of  May  3, 
1875,  as  to  such  streets,  the  street  rail- 
way companies'  rights  were  regulated  by 
the  city  ordinances  affecting  the  same;  that 
the  act  of  1859,  imder  the  10th  section  of 
which  the  North  Chicago  City  Railway  Com- 
pany was  incorporated,  amended  by  the  act 
of  February  21,  1865,  extended  the  life  of 
the  corporation  for  ninety-nine  years;  and 
held  that  said  amendment  applied  not  only 
to  the  Chicago  City  Railway  Company,  but 
as  well  to  the  rights  conferred  by  the  act 
of  1859  on  the  North  Chicago  City  Rail- 
way Company.  The  case  is  reported  in  132 
Fed.  848. 

Pertinent  parts  of  the  ordinance  of  Au- 
gust 16,  1858,  the  acts  of  February  14,  1859, 
February  21,  1861,  and  February  6,  1865, 
are  given  in  the  margin.f 


Messrs.  Brainard  ToUes,  JoIib  S.  Mil- 
ler,  and  Jobn  G.  Joluisom  argued  tbt 
cause,  and,  with  Messrs.  Joseph  8.  Autr- 
bach  and  W.  W.  Qurley  filed  a  brief  for 
appellants  in  Nos.  331,  332,  334,  and  335, 
and  for  appellees  in  Nos.  333  and  336: 

The  jurisdiction  of  the  court  herein  mml 
be  determined  alone  from  the  record  of  tbe« 
cases  in  equity,  now  here  on  appeaL  Tks 
transcripts  of  the  record  of  the  raits  at 
law  in  which  the  judgments  were  recofeicd 
which  were  the  bsisis  of  the  creditors'  biDt 
in  which  the  receivers  were  appointed  art 
no  part  of  the  transcript  of  record  here; 
nor  are  the  transcripts  of  record  of  saek 
creditors'  suits. 

Pacific  R.  Co.  V.  Missouri  P.  R.  Co.  Ill 
U.  S.  505,  522,  28  L.  ed.  498,  504,  4  Svp^ 
Ct.  Rep.  583;  Continental  Trust  Co.  r.  fo- 
ledo,  St.  L.  d  K.  C.  R.  Co.  82  Fed.  642; 
Richardson  v.  Lores,  36  C.  C.  A.  301,  M 
Fed.  375. 

They  are  records  of  other  suits  than  tboat 
before  the  court  on  these  appeals.  Neither 
of  them  can  be  looked  into  in  order  to  de- 
feat the  jurisdiction  of  the  court  belov  to 
enter  these  decrees;  although  there  ii  an- 
thority  that  they  might  be  offered  in  evi- 
dence here,  if  necessary,  in  order  to  snt- 
tain  the  decrees. 

Stiltcell  V.  Carpenter,  62  N.  Y.  639; 
Wines  v.  New  York,  70  N.  Y.  613. 

Promissory  not^  were  delivered  to  the 
plaintiff  by  the  defendant  bearing  the  in- 
dorsement of  Markham  B.  Orde,  tretsurcr 
or  assistant  treasurer,  and  the  money  was 
advanced  to  the  defendant  by  the  plaintiff, 
so  that  the  plaintiff  held  the  notes  as  first 
taker,  and  not  as  an  assignee.  The  jam- 
diction  of  the  circuit  court  to  render  jndf^ 
ment  on  the  notes  was  clear. 

Wachusett  Nat.  Bank  v.  Sioum  Cifv  Btxm 
Works,  56  Fed.  321;  Holmes  r.  OoldsmitK 
147  U,  S.  150,  37  L.  ed.  118,  IS  Sup.  CL 
Rep.  288;  Bank  of  British  N.  A.  v.  Bet^ 
ling,  46  Fed.  357. 

The  notes  were  made  payable  to  the  order 
of  makers,  and  by  them  indorsed,  as  held  \f 
this  court  in  Falk  v.  Moebs,  127  U.  S.  »T. 


tOrdinance   of   August    16,    1858. 
An  Ordinance  Authorizing  the  Construction  and 
Operation  of  Certain  Horse  Railways  in  the 
Streets  of  the  City  of  Chicago   (Passed  Au- 
gust 16,  1858). 

Be  it  ordained  hy  the  common  council  of  the 
city  of  Chicago: 

Section  1.  That  there  is  hereby  granted  to 
Henry  Fuller,  Franklin  Parmalee,  and  Liberty 
Bigelow,  and  such  other  persons  as  may  here- 
after become  associated  with  them,  and  to  th^ir 
executors,  administrators,  and  assigns,  permis- 
sion and  authority  and  consent  of  the  common 
council  to  lay  a  single  or  double  track  for  a 
railway,  with  all  necessary  and  conTenlent 
tracks  for  turn-nuts,  side  tracks,  and  switches. 
In  and  aloog  the  coucse  of  certain  streets  of 
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the  city  of  Chicago  hereinafter  menttoMd,  ao4 
to  operate  railway  cars  and  carrUgvt  thrrpoa 
in  the  manner,  and  for  the  time,  and  opda 
the  conditions  hereinafter  prescribed:  ptuiUiC 
that  said  tracks  shall  not  be  laM  wtthls  19 
feet  of  the  sidewalks  upon  any  of  tiM  itwHa 
Sec  2.  That  said  parties  art  bertky  astksi^ 
ized  to  lay  a  single  or  double  track  fsr  s 
railway  In  and  along  the  course  of  the  foQovlic 
streets  In  said  city,  and  cztesdlag  tkt  mms 
as  follows:  Commencing  on  State  strstC  st 
the  south  side  of  Lake  street; 
to  the  present  city  limits.  Also, 
on  State  street,  at  the  Joncttoii  of 
place;  thence  on  Ringgold  place  t» 
Orove  avenue,  thence  on  Cottage  Qrove  ai 
to  the  present  limits  •(  tte  dty  oC 
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32  L.  ed.  266,  8  Sup.  Ct.  Rep.  1319.  And 
that  question  is  one  of  general  commercial 
Uw,  on  which  that  decision  is  conclusive, 
tnd  not  of  Illinois  law,  as  conceived  by 
counsel  for  the  city  of  Chicago. 

Burgess  v.  Seligtnan,  107  U.  S.  20.  27  L. 
€d.  359,  2  Sup.  Ct.  Rep.  10;  Independent 
School  District  v.  Rew,  55  L.R.A.  364,  49 
C.  C.  A,  198,  111  Fed.  1;  McPeck  v.  Cen- 
tral Vermont  R.  Co.  25  C.  C.  A.  110,  50  U. 
a  App.  27,  79  Fed.  590;  Phipps  v.  Hard- 
tMg  {Hudson  Furniture  Co.  t.  Harding) 
30  L.R^.  513,  17  C.  C.  A.  203,  34  U.  S.  App. 
148,  70  Fed.  468;  Windsor  8av,  Bank  v. 
McMahon,  3  L.R.A.  192,  38  Fed.  283;  Union 
Bank  v.  Oxford,  90  Fed.  7. 

In  any  event,  the  common  counts  in  the 
dedaration  for  money  loaned  and  advanced 


to  the  defendant,  and  upon  an  account  stat- 
ed, etc.,  showed  a  controversy  within  the 
jurisdiction  of  the  court,  and  it  must  be 
presumed  that  these  counts  were  sustained 
by  proof. 

Re  Cuddy,  131  U.  S.  280,  33  L.  ed.  154, 
9  Sup.  Ct.  Rep.  703;  Qalpin  v.  Page,  18 
Wall.  350,  21  L.  ed.  959;  Wolcott  v.  Cole- 
ma/n,  2  Conn.  324;  Bunyea  v.  Metropolitan 
R.  Co,  8  Mackey,  76;  Harvey  y.  Laflin,  2 
Ind.  477. 

Again,  this  attack  on  the  judgments  is  a 
collateral  attack,  and  cannot  be  made.  Ev- 
ery intendment  is  made  in  their  favor. 

Re  Cuddy,  131  U.  S.  280,  285,  33  L.  ed. 
154,  156,  9  Sup.  Ct.  Rep.  703;  Van  Fleet, 
Collateral  Attack,  §§  V^,  829. 

The  jurisdiction  of  the  court  to  entertain 


Also,  commenciDg  on  State  street,  at  the  June* 
tkm  of  the  Archer  road ;  thence  along  the 
said  Archer  road  to  the  present  limits  of  the 
dt.r.  Also,  commeDciDg  on  State  street,  at  the 
btersectlon  of  Madison  street,  and  extending 
vest  along  said  Madison  street  to  the  present 
city  limits. 

Sec.  3.  The  cars  to  be  used  upon  said  tracks 
shall  be  operated  with  animal  power  only ;  and 
said  railways  shall  not  connect  with  any  other 
railroad  on  which  other  power  Is  used,  and  no 
railway  car  or  carriage  used  upon  any  other 
railroad  In  this  state  shall  be  used  or  passed 
npoD  said  tracks. 

Sec.  4.  The  said  tracks  and  railways  shall 
ke  used  for  no  other  purpose  than  to  transport 
passengers  and  their  ordinary  baggage,  and 
tlie  cars  or  carriages  used  for  that  purpose 
shall  be  of  the  best  style  and  class  in  use 
on  such  railways.  The  common  council  shall 
hare  power  at  all  times  to  make  such  regula- 
tioos  as  to  the  rate  of  speed  and  time  of 
running  said  cars  or  carriages  as  the  public 
safety  and  convenience  may  require. 

Sec.  5.  The  tracks  of  said  railways  shall  not 
be  elevated  above  the  surface  of  the  street ; 
shall  be  laid  with  jnodern  Improved  rails,  and 
shall  be  so  laid  that  carriages  and  other  ve- 
hicles can  easily  and  freely  cross  said  tracks 
at  any  and  all  points,  and  in  any  and  all 
directions,  without  obstruction. 

Sec.  6.  The  rate  of  fare  for  any  distance 
shall  not  exceed  5  cents,  except  when  cars  or 
carriages  shall  be  chartered  for  a  specific  pur- 


Sec  7.  The  said  parties,  their  associates  and 
ioccessors,  shall  pay  one  third  of  the  cost  of 
grading,  paving,  macadamizing,  filling,  or  plauk- 
big  on  the  streets  or  parts  of  streets  on  which 
they  shall  construct  their  said  railways,  and 
in  the  respects  last  mentioned  shall  keep  such 
portion  of  their  respective  streets  as  shall  be 
occupied  by  their  said  railways,  or  either  of 
them,  in  good  repair  and  condition  during  the 
whole  time  that  the  prlylleges  hereby  granted 
to  the  said  parties  shall  extend,  in  accordance 
with  whatever  orders  may  be  passed  In  that 
behalf  by  the  common  council  of  the  said  city 
of  Chicago;  and  said  parties  shall  be  liable 
tot  all  legal  or  consequential  damages  which 
nay  be  sustained  by  any  person  by  reason  of 
the  carelessness,  neglect,  or  misconduct  of  any 
iffeat  or  servant  of  said  parties,  in  the  course 
of  their  employment  In  this  construction  or  the 
201  V.  8. 


use  of  the  said  tracks  or  railways,  and  said 
parties  shall  moreover  pay  to  the  property 
owners  on  any  street  so  used  by  them  as 
aforesaid  for  their  said  railways,  which  has, 
since  the  1st  day  of  January,  ▲.  d.  1858,  been 
paved,  macadamized,  or  planked,  and  at  any 
time  between  said  date  last  mentioned  and  the 
time  of  going  Into  the  occupation  of  either  of 
said  respective  streets  with  the  said  railway 
by  said  parties,  their  associates  or  successors, 
may  be  paved,  macadamized,  or  planked,  one 
third  of  the  reasonable  cost  and  expense  there- 
of so  paid  by  said  property  owners,  respectively. 

Sec.  8.  The  rights  and  privileges  granted  to 
said  parties  by  virtue  of  this  ordinance  shall 
be  forfeited  to  the  city  of  Chicago  unless  the 
construction  of  one  of  said  railways  shall  be 
commenced  on  or  before  the  1st  day  of  Novem- 
ber, A.  D.  1858 ;  and  unless  the  said  railway 
commencing  on  the  south  side  of  Lake  street 
and  extending  to  Ringgold  place  shall  be  fully 
completed  and  ready  for  use  on  or  before  tne 
15  th  day  of  October,  ▲.  d.  1859 ;  and  the  Madi- 
son street  railway,  commencing  at  the  Inter- 
section of  State  street,  and  running  on  said 
Madison  street  to  the  city  limits,  completed 
and  ready  for  use  on  or  before  the  15th  day  of 
October,  a.  d.  1860 ;  and  said  railway  from 
Ringgold  place  to  Cottage  Grove  avenue,  and 
along  the  same  to  the  city  limits,  by  the  Ist 
day  of  January,  a.  d.  1861,  and  all  the  re- 
maining railways  hereinbefore  mentioned,  on  or 
before  the  Ist  day  of  January,  a.  d.  1863,  the 
said  railways,  together  with  all  Improvements 
made  upon  the  same,  shall  be  forfeited  to  said 
city  of  Chicago,  unless  the  common  council  of 
said  city  shall  grant  to  said  parties  a  further 
extension  of  time ;  provided,  that  if  said  parties 
are  delayed  by  the  order  or  injunction  of  any 
court,  the  time  of  such  delay  shall  be  excluded, 
and  the  same  time.  In  addition  to  the  periods 
above  prescribed,  shall  be  allowed  for  the  com- 
pletion of  said  railways  as  that  during  which 
they  may  be  so  delayed. 

Sec.  9.  If  the  said  parties,  their  associates 
or  successors,  shall  hereafter  become  Incorpo- 
rated, the  rights  and  privileges  granted  to  them 
by  virtue  of  this  ordinance  shall  extend  to  such 
corporation  for  the  time  and  upon  the  con- 
ditions herein  prescribed,  and  when  such  act 
of  Incorporation  shall  have  been  obtained, 
such  corporation  shall  have  all  the  rights  and 
privileges  hereby  granted  as  the  successors  of 
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the  creditors'  bills  brought  for  the  collec- 
tion of  these  judgments  cannot  be  here  col- 
laterally questioned. 

Re  Cuddy,  supra;  Commercial  Nat,  Bank 
V.  Burch,  141  HI.  519,  33  Am.  St.  Rep. 
331,  31  N.  E.  420;  8t,  Paul  Trust  Co.  v. 
J8f^  Paul  Globe  Pub,  Co.  60  Minn.  105,  61 
N.  W.  813;  Capital  City  Mut.  F.  Ins.  Co. 
V.  BoggSy  172  Pa.  91,  33  Atl.  349. 

The  jurisdiction  of  the  Federal  court  in 
these  cases  at  bar  arises  from  possession 
of  assets. 

Freeman  v.  Howe,  24  How.  450,  16  L.  ed. 
749;  Krippendorf  v.  Hyde,  110  U.  S.  276, 
283,  28  L.  ed.  145,  148,  4  Sup.  Ct.  Rep. 
27;  Ovmbel  v.  Pitkin,  124  U.  S.  131,  156, 
31  L.  ed.  374,  382,  8  Sup.  Ct.  Rep.  379; 
Morgan's  L.  d  T.  R.  d  8.  8.  Co.  v.  Tewas 


C.  R.  Co.  137  U.  S.  171,  201,  34  L.  ei 
625,  63C;,  11  Sup.  Ct  Rep.  61;  Re  Tyler,  149 
U.  S.  164,  181,  37  L.  ed.  689,  694,  13  Sap. 
Ct.  Rep.  785;  Rouse  ▼.  Letcher,  156  U.  & 
47,  39  L.  ed.  341,  15  Sup.  Ct.  Rep.  266. 

It  is  also  sustainable  as  an  ezerdie  of 
ancillary  jurisdiction. 

White  T.  EuAng,  159  U.  S.  36,  40  L.  ed. 
67,  15  Sup.  Ct.  Rep.  1018;  Pope  ▼.  Lorn*- 
ville,  N.  A.  d  C.  R.  Co.  173  U.  S,  573,  43 
L.  ed.  814,  19  Sup.  Ct.  Rep.  500;  Porter  r. 
8abin,  149  U.  S.  473,  479,  37  L.  ed.  815, 
818,  13  Sup.  Ct.  Rep.  1008;  Byers  t.  Mc- 
Auley,  149  U.  S.  608,  618,  37  L.  ed.  867, 
872,  13  Sup.  Ct.  Rep.  906;  Price  t.  Abbott, 
17  Fed.  506;  Armstrong  v.  Trautman,  36 
Fed.  275;  Compton  v.  Jesup,  15  C.  C.  A. 
397,  31  U.  S.  App.  486,  68  Fed.  263;  Law- 


said  parties,  without  farther  action  of  the  com- 
mon council. 

Sec.  10.  The  right  to  operate  said  railways 
shall  extend  to  the  full  time  of  twenty-live 
years  from  the  passage  hereof,  and  at  the  ex- 
piration of  said  time  the  parties  operating 
said  railways  shall  be  entitled  to  enjoy  all  of 
said  privileges  until  the  common  council  shall 
elect,  by  order  for  that  purpose,  to  purchase 
said  tracks  of  said  railways,  cars,  carriages, 
station  houses,  station  grounds,  depot  grounds, 
furniture,  and  implements  of  every  kind  and 
description,  used  in  the  construction  or  opera- 
tion of  said  railways,  or  any  of  the  appurte- 
nances in  and  about  the  same,  and  pay  for  the 
same   in   the  manner   hereinafter   mentioned. 

Sec.  11.  Such  order  shall  fix  the  time  when 
said  city  of  Chicago  will  take  such  railways 
and  other  property  before  mentioned,  which 
shall  not  be  less  than  six  months  after  the 
passage  of  said  order,  and  at  the  time  of  taking 
said  railways  and  other  property  before  men- 
tioned the  city  of  Chicago  shall  pay  to  the 
parties  operating  the  same  a  sum  of  money,  to 
be  ascertained  by  three  commissioners,  to  be 
appointed  for  that  purpose,  as  follows :  One 
to  be  chosen  from  the  disinterested  freeholders 
of  Cook  county  by  the  said  common  council,  one 
In  like  manner  by  the  said  parties,  their  as- 
sociates and  successors,  and  the  two  persons 
so  chosen  to  choose  the  third  from  said  free- 
holders. 

Sec  12.  All  rights  heretofore  vested  in  the 
board  of  water  commissioners  and  sewerage 
commissioners,  or  other  corporations,  are  not 
to  be  impaired  or  affected  by  this  ordinance, 
but  the  rights  and  privileges  hereby  granted  are 
subject  thereto. 

Sec.  13.  The  said  Henry  Fuller,  Franklin 
Parmalee,  and  Liberty  Bigelow  shall  enter  into 
a  good  and  sufBcient  bond  with  the  city  of  Chi- 
cago, in  the  penal  sum  of  $25,000,  for  the 
faithful  performance  of  all  the  terms  and  con- 
ditions herein  contained  In  this  ordinance,  and 
that  said  railways  herein  mentioned  shall  be 
completed  at  tae  times  and  manner  herein 
stated,  unless  delayed  by  the  order  or  injunc- 
tion of  some  court  having  Jurisdiction  of  such 
matters  from  so  completing  the  same,  and, 
until  such  bond  shall  be  so  executed  by  said 
p.'^rties,  this  ordinance  snail  have  no  force  or 
effect  whatever. 

Sec.  14.  All  ordinances  or  parts  of  ordinances 
heretofore  passed  respecting  the  subject-mat- 
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ter  of  this  ordinance  (except  to  which  this  Is 
an  amendment),  or  in  conflict  with  this  ordi- 
nance or  that  to  which  the  same  is  an  stiid 
meat,  are  hereby  repealed. 

Act  of  February  14,  1859. 

Act  to  Promote  the  Construction  of  Horse  Rail- 
ways in  the  City  of  Chicago. 

Section  1.  Be  it  enacted  by  the  ptopU  of  th$ 
state  of  Illinois,  represented  te  the  sftmermi  n- 
sembly.  That  Franklin  Parmalee,  Liberty  Blft- 
low,  Henry  Fuller,  and  David  A.  Gage  and  their 
successors  be  and  they  are  hereby  created  aad 
constituted  a  body  corporate  and  politic  by  tte 
name  of  the  Chicago  City  Railway  Compaaj 
for  the  term  of  twenty-flve  years,  with  an  tht 
powera  and  authority  incident  to  corpontioM 
for  the  purposes  hereinafter  mentioDed. 

Sec  2.  The  said  cori>oratlon  Is  hereby  aa- 
thorized  and  empowered  to  construct,  malatua. 
and  operate  a  single  or  doable  track  raUvrnj, 
with  all  necessary  and  convenient  tracks  for 
turn-outs,  aide  tracks,  and  appendagfs  la  tbt 
city  of  Chicago,  and  in,  on,  over,  and  aloaf 
such  street  or  streets,  highway  or  hi^var&, 
bridge  or  bridges,  river  or  rivers,  wltbln  tW 
present  or  future  limits  of  the  south  or  veit 
divisions  of  the  city  of  Chicago  as  the  coiBch« 
council  of  said  city  have  authorised  said  oorpo 
rators,  or  any  of  them,  or  shall  authorls*  uid 
corporation  so  to  do.  in  such  manner  and  a(^« 
such  terms  and  conditions,  and  with  incb  rifbtt 
and  privileges,  as  the  said  common  conndl  kai 
or  may  have  contracted  with  said  parties,  or 
any  or  either  of  them  prescribed,  but  said  corpo- 
ration  shall  not  be  liable  for  the  lota  of  tar 
baggage  carried  on  said  railways  kept  la  tad 
under  the  care  of  its  owner,  his  tervaat  «r 
agent. 

Sec.   3.  [As  to  capital   stock.] 

Sec  4.   [As  to  directors,  etc  J 

Sec  6.  The  said  corporation  Is  berrby  ••- 
thorlssed  to  extend  the  said  several  nlimri 
herein  authorized  to  be  built  In  the  ntnMr 
aforesaid  to  any  point  or  points  wltbla  tb* 
county  of  Cook  in  this  state ;  and  to  eoi'  i» 
said  corporation  to  construct  any  or  all  t>« 
railways  therein  authorised  or  their  appendtfr^ 
the  said  corporation  Is  hereby  vested  with  pow- 
er to  take  and  apply  private  property  for  tte 
purposes  and  In  the  manner  pre^rrfbrd  by  ti 
act  entitled  "An  Act  to  Amend  the  Lmw  Cot- 
(lemnlnK  Right  of  Way  for  rtiri¥»«r«  nf  lctr«^ 
nal  Improvement."  approved  June  •2d.  ISO.:.  «o4 
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mng  ▼.  Osborne,  79  Fed.  667;  l^oledo,  St. 
L  ^  K,  C  U,  Co,  V.  OontMKenial  Trust  Co. 
S8  C.  C.  A.  155,  96  Fed.  497;  Davis  v. 
Martin,  51   C.  C.  A.  27,  113  Fed.  6. 

Jurisdiction  exists  by  reason  of  Federal 
questions  involved. 

Vickshurg  Waterworks  Co,  v.  Vickshurg, 
185  U.  S.  65,  46  L.  ed.  808,  22  Sup.  Ct.  Rep. 
585;  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct. 
Rep.  77;  American  Watenoorks  d  Guaran- 
tee Co.  V.  Home  Water  Co,  116  Fed.  171; 
Riverside  <t  A.  R.  Co,  v.  Riverside,  118  Fed. 
736. 

There  being  a  real  debt  and  a  real  diver- 
iity  of  citizenship,  the  motive  of  the  credit- 
or in  bringing  the  suit  is  not  a  matter  of 
inquiry  in  this  court. 


South  Dakota  v.  North  Carolina,  192  U. 
S.  286,  310,  48  L.  ed.  448,  457,  24  Sup.  Ct. 
Rep.  269 ;  Diokerman  v.  Northern  Trust  Co, 
176  U.  S.  181,  190,  44  L.  ed.  423,  430,  20 
Sup.  Ct.  Rep.  311;  Lehigh  Min,  d  Mfg,  Co. 
V.  Kelly,  160  U.  S.  327,  336,  40  L.  ed.  444, 
447,  16  Sup.  a.  Rep.  307;  Crawford  v. 
Neal,  144  U.  S.  585,  36  L.  ed.  652,  12  Sup. 
Ct.  Rep.  759 ;  Cheever  v.  Wilson,  9  Wall. 
108,  123,  19  L.  ed.  604,  608 ;  Smith  v.  Ker- 
nochen,  7  How.  198,  216,  12  L.  ed.  666,  673. 

In  this  ancillary  suit  this  court  is  asked 
to  assume,  upon  mere  conjecture  and  sus- 
picion, facts  which  have  been  conclusively 
disproved  by  evidence  in  the  main  suit. 
There  is  no  color  of  justification  for  such 
an  attempt  at  collateral  impeachment  of 
the  jurisdiction  in  the  main  suits. 


the  several  acts  amendatory  thereof,  and  may 
exercise  all  the  powers  conferred  upon  rail- 
road corporations  by  the  25tb  and  26th  sec- 
tion* of  "An  Act  to  Provide  for  a  General  Sys- 
tem of  Railroad  Incorporations,*'  approved  No- 
vember Stb,  1849,  ascertaining  and  making  rec- 
ompense for  all  damages  sustained  agreeably  to 
tbe  provisions  of  the  act  hereinbefore  first  men- 
tioned. 

Sec  6.  Tbe  said  corporation  is  hereby  author- 
ized, with  the  assent  of  the  supervisor  of  any 
township,  to  lay  down  and  maintain  tbe  said 
railway  or  railways  in,  upon,  over,  and  along 
any  common  highway  in  said  township,  but  in 
filch  manner  as  not  to  obstruct  the  common 
trtvel  of  tbe  public  over  the  same.  In  all 
cases  where  vehicles  shall  meet  tbe  cars  or 
carriages  of  said  railway,  either  in  tbe  city  or 
coantry,  said  vehicles  shall  give  way  to  tbe 
cars  or  carriages  on  tbe  railway. 

Sec  7.  All  of  tbe  rights  and  privileges  grant- 
ed, or  intended  so  to  be,  to  said  Franklin  Par- 
malee.  Liberty  BIgelow,  Henry  Fuller,  and  their 
associates  In  and  by  tbe  ordinances  of  tbe  com- 
mon council  and  tbe  amendments  thereto,  are 
hereby  in  all  things  affirmed,  and  shall  pass  to 
and  become  vested  in  tbe  corporation  hereby  cre- 
ated. 

Sec  8.  Nothing  herein  contained  shall  au- 
thorise tbe  construction  of  more  than  a  single 
track,  with  tbe  necessary  turn-outs,  which  shall 
only  be  at  street  crossings  upon  State  street 
between  Madison  and  Twelfth  streets,  except 
by  tbe  consent  of  tbe  owners  of  two  thirds  of 
said  State  street  between  Madison  and  Twelfth 
itreets  aforesaid,  nor  shall  anything  herein  con- 
tained be  construed  to  authorize  tbe  company 
bereby  incorporated  to  permit  tbe  cars  of  any 
other  railroad  company  whatever,  propelled  by 
steam,  to  be  run  along  or  upon  tbe  railway  of 
tbe  company  hereby  incorporated. 

Sec.  9.  Tbe  said  company  hereby  incorporat- 
ed shall,  within  two  years  from  tbe  passage  of 
this  act,  erect,  maintain,  and  operate  two  rail- 
ways, one  from  Lake  street  to  tbe  southern 
boundary  of  t^e  city  and  one  from  tbe  south 
branch  of  tbe  Chicago  river,  on  Madison  street, 
to  tbe  western  boundary  of  said  city,  and  upon 
failure  to  do  so  this  act  and  all  tbe  privileges 
tod  franchises  hereby  conferred  shall  cease  and 
determine. 

Sec  10.  All  tbe  grants,  powers,  privileges,  Im- 
inanities,  and    franchises   conferred    upon,    and 


lin  Parmalee,  Liberty  Blgelow,  Henry  Fuller, 
and  David  A.  Gage  by  this  act  for  tbe  south 
and  west  divisions  of  the  city  of  Chicago  and 
tbe  county  of  Cook,  are  hereby  conferred  upon 
and  required  of  William  B.  Ogden,  John  B. 
Turner,  Chas.  V.  Dyer,  James  H.  Rees,  and  Val- 
entine C.  Turner  by  tbe  name  of  **Tbe  North 
Chicago  City  Railway  Company"  for  tbe  north 
division  of  said  city,  and  said  cotmty  of  Cook, 
as  fully  and  effectually  to  all  intents  and  pur- 
poses as  if  they  bad  been  by  a  separate  act  in- 
corporated with  all  of  said  grants,  powers, 
privileges,  immunities,  and  franchises  conferred 
upon  them  and  all  of  said  duties  and  obliga- 
tions Imposed  upon  them,  and  tbe  said  last- 
named  corporation  may  take,  bold,  mortgage, 
and  convey  real  estate. 

Sec.  11.  This  act  shall  be  deemed  a  public 
act,  and  noticed  by  all  courts  as  such  without 
pleading,  and  shall  take  effect  from  its  pas- 
sage. 

Act  of  February  21,  1861. 

An  Act  to  Authorize  tbe  Extension  of  Horse 
Railways  in  tbe  City  of  Chicago. 

Section  1.  Be  it  enacted  by  the  people  of  the 
state  of  Illinois  represented  in  the  general  (m- 
aembly.  That  Edward  P.  Ward,  William  K.  Mc- 
Allister, Samuel  B.  Walker,  James  L.  Wilson, 
Charles  B.  Brown,  Nathaniel  P.  Wilder,  and 
their  successors,  be  and  they  are  hereby  created 
and  constituted  a  body  corporate  and  politic 
by  tbe  name  of  **Tbe  Chicago  West  Division 
Railway  Company"  for  the  term  of  twenty- 
five  years,  with  all  tb'e  powers  and  authority 
pertaining   to   corporations   for   like   purposes. 

Sec.  2.  Tbe  said  corporation  shall  possess 
all  tbe  powers  conferred  by,  and  be  subject  to 
all  the  provisions  contained  in,  tbe  2d,  3d,  5th, 
and  6tb  sections  of  an  act  entitled  "An  Act  to 
Promote  tbe  Construction  of  Horse  Railways 
In  the  City  of  Chicago,"  approved  February  14, 
1859  :  Provided,  that  nothing  herein  contained 
shall  be  so  construed  as  to  in  any  manner  in- 
validate or  injuriously  affect  any  of  the  rights 
of  either  of  tbe  corporations  created  by  said 
act,  or  to  authorize  the  corporation  hereby 
created  to  construct  or  use  any  railway  track 
in  tbe  north  division  of  Chicago,  except  by  the 
written  consent  of  the  North  Chicago  City  Rail- 
way Company :  And,  further,  provided,  tbe 
consent   of   the  owners   of  two    thirds   of   the 


All  duties  and  obligations  requited  of,   Frank-  '  property,  by  lineal  measure,  fronting  upon  tbe 
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Supreme  Coubt  of  the  United  States. 


Oct. 


Xeio  Orleans  v.  Fiaher,  180  U.  S.  185, 
45  L.  ed.  485,  21  Sup.  Ct.  Rep.  347;  Even 
V.  Watson,  156  U.  S.  527,  532,  39  L.  ed. 
520,  522,  15  Sup.  Ct.  Rep.  430;  Skillem  v. 
May,  6  Cranch,  267,  3  L.  ed.  220;  M*Cor- 
mick  V.  Sullivant,  10  Wheat.  192,  6  L.  ed. 
300;  Ew  parte  Watkins,  3  Pet.  193,  7  L. 
ed.  050;  Kennedy  v.  Bank  of  Georgia,  8 
How.  586,  12  L.  ed.  1209;  Des  Moines  Nav. 
d  R.  Co,  V.  Iowa  Homestead  Co,  123  U.  S. 
552,  31  L.  ed.  202,  8  Sup.  Ct.  Rep.  217; 
Dowell  y,  Applegate,  152  U.  S.  327,  38  L. 
ed.  463,  14  Sup.  Ct.  Rep.  611;  Shields  v. 
Coleman,  157  U.  S.  168,  39  L.  ed.  660,  15 
Sup.  Ct.  Rep.  570;  Shinney  v.  North  Amer- 
ican 8av,  Loan  d  Bldg.  Co.  97  Fed.  9;  Olm- 
stead  ▼.  Distilling  d  Cattle  Feeding  Co. 
73  Fed.  44;  Smith  v.  Hopkins,  10  Wash. 
77,  38  Pac.  854;  Richards  v.  West,  3  N.  J. 
Eq.  466;  Young  v.  Wempe,  46  Fed.  354; 
Jones  V.  Blun,  145  N.  Y.  333,  39  N.  E. 
954;  Richards  v.  People,  81  111.  551;  Rand, 
McN,  d  Co,  y.  Mutual  F.  Ins.  Co.  58  111. 
App.  528;  Mattingly  v.  Nye,  8  Wall.  370, 
373,  19  L.  ed.  380,  381. 

If  nothing  had  been  done  to  bring  about 
a  speedy  judicial  settlement  of  the  matters 
in  controversy  by  a  comprehensive  decree 
binding  on  the  city  of  Chicago,  a  multiplic- 
ity of  suits  would  have  been  brought  about 
which  would  speedily  have  transferred  the 
practical  operation  of  the  "ninety-nine  year 
act"  from  the  street  railways  to  the  courts 
of  Cook  county. 

That  a  court  of  equity  has  power  to  give 
relief  against  such  an  intolerable  condition 
of  affairs  is  clear.  In  holding  that  equity 
will  give  such  relief,  this  court  has  shown 


no  disposition  to  be  restrained  withim  tbs 
narrow  limits  of  ancient  precedents.  Cues 
of  this  kind  are  sui  generis,  and  constitiitje 
a  striking  instance  of  the  adaptability  of 
equitable  remedies  to  new  conditions. 

Walla  Walla  v.  Walla  Walla  Water  Oo. 
172  U.  S.  1,  12,  43  L.  ed.  341,  346,  19  Sop. 
Ct.  Rep.  77;  Los  Angeles  t.  Los  Angelem 
City  Water  Co.  177  U.  S.  558,  581.  44  U 
ed.  886,  896,  20  Sup.  Ct  Rep.  736;  Detroit 
V.  Detroit  Citizens*  Street  R,  Co.  184  U.  S. 
368,  379,  46  L.  ed.  592,  604,  22  Sup.  Ct. 
Rep.  410;  Vickshurg  Waterworks  Co.  ▼. 
Vickshurg,  185  U.  S.  65,  4Q  L.  ed.  808,  S3 
Sup.  Ct  Rep.  585;  Cleveland  r.  Clevelamd 
City  R.  Co.  194  U.  S.  517,  531,  48  L.  ed. 
1102,    1106,  24   Sup.  Ct.  Rep.  756. 

A  complainant  is  entitled  to  equitable  re> 
lief  when  threatened  with  serious  and  ir- 
reparable  injury,  even  when  the  means  of 
accomplishing  such  injury  is  an  ordinaim 
or  other  municipal  act  which  is  void  on  its 
face,  and  does  not  require  extrinsic  endeace 
to  establish   its   invalidity. 

Vickshurg  Waterworks  Co.  ▼.  Fidktfrvry 
and  Amencan  Waterworks  d  Guarantee  Co, 
V.  Home  Water  Co,  supra;  Cicero 
Co.  ▼.  Cicero,  176  111.  9,  42  L.RJL  »«, 
Am.  St  Rep.  155,  51  N.  E.  758;  Glmecm 
Ref.  Co,  Y.  Chicago,  138  Fed.  209;  Monsom 
V.  Kill,  144  111.  248,  33  N.  E.  43;  Detroit 
V.  Detroit  Citizens*  Street  R.  Co.  supra. 

The  court,  having  once  obtained  jurisdi^ 
tion  over  the  subject-matter,  will  procard 
to  a  complete  determination  of  the  eotirt 
controversy  between  the  parties  relating  to 
such  subject-matter. 

United  States  v.  Union  P.  R.  Co.  160  U. 


the  property.  In  lineal  measurement,  lying  upon 
streets  through  which  said  railways  shall  pass, 
shall  be  obtained. 

Sec.  3.  [As  to  witnesses,  etcl 

See.  4.  The  corporation  hereby  created  Is  au- 
thorized to  purchase,  hold,  and  convey  real  or 
personal  estate:  to  mortgage  or  lease  Its  fran- 
chises and  property ;  to  acquire,  unite,  and  ex- 
ercise any  of  the  powers,  franchises,  privileges, 
or  Immunities  conferred  upon  the  Chicago  City 
Railway  Company  by  the  act  aforesaid,  or  any 
ordinance  of  the  common  council  of  said  city, 
upon  such  terms  and.  conditions  as  may,  by 
contract  between  the  said  railway  corporations, 
t>e  prescribed ;  and  the  consent  of  the  board  of 
directors  of  the  said  Chicago  City  Railway  Com- 
pany, manifested  In  writing,  shall  be  a  condi- 
tion precedent  to  the  corporation  hereby  created 
exercising  the  powers,  or  any  of  them,  conferred 
upon  it  by  the  2d  section  of  the  act  aforesaid, 
as  to  any  street  of  said  south  and  west  divisions 
of  Chicago,  in  which  the  said  Chicago  City 
Railway  Company  has  acquired  the  right  of 
laying  down  Its  track :  Provided,  that  upon 
obtaining  such  contract  or  consent  as  afore- 
said, this  corporation  shall  thereupon  and  there- 
by become  entitled,  as  to  the  streets  last-above 
mentioned,  and  no  others,  to  use  the  same  ac- 
cording to  the  provisions  of  said  contract  and 
810 


ordinances  aforesaid,  anything  herein  cootal»  4 
to  the  contrary  notwithstanding. 

Sec  5.  (As  to  obstructing  cars,  etc.] 

Act  of  February  6.  1865. 
An  Act  Concerning  Horse  Railways  la  tkt  CRj 

of  Chicago. 

Section  1.  Be  it  enacted  by  the  pe»tlr  •/  tAe 
state  of  IMnois,  repreteHted  in  the  gtmerml  m^ 
semhly.  That  the  1st  section  of  an  act  of  mU 
general  assembly,  entitled  **An  Act  to  rro»eti 
the  Construction  of  Horse  Railways  in  tbs  Ctxj 
of  Chicago.**  approved  February  14th.  XS5f 
and  ttie  1st  section  of  a  certain  other  set  of 
said  general  assembly,  entitled  **An  Act  to  a»- 
thorise  the  Elxtenslon  of  Horse  Railways  la  ite 
City  of  Chicago.'*  approved  February  Jt,  IMI. 
be,  and  the  same  are  hereby,  so  amended  as  tlat 
all  the  words  in  said  respective  sectloftt  slirr 
the  word  **company**  tlierein.  respectively.  »Bsii 
be  and  read  as  follows,  vis,:  for  ninety  atat 
years,  with  all  the  powers  and  aatborlty  ben- 
inafter  expressed,  or  pertaining- to  corpentleas 
for  the  purposes  hereafter  mentlooed. 

Sec  2.  That  the  2d  section  of  the  act  AM 
above  referred  to  by  Its  title,  and  whldt  «<^ 
tlon  is  included  in  and  made  a  piirt  ef  tto 
act  secondly  above  referred  to  by  the  title  thrre> 
of.  be  and  the  same  is  hereby,  as  to  both  «f 
said  acts,  so  amended  as  to  read  as  fsI)o«« 
vis.:  The  said  corporation  Is  bereby  aatbo4laf4 

SOI  v.i» 
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&  1,  62,  40  L.  ed.  319,  337,  16  Sup.  Ct. 
Rep.  190;  Ober  v.  Gallagher,  93  U.  S.  199, 
23  L  ed.  829;  Cathcart  v.  RohUiaon,  5  Pet. 
m,  8  L.  ed.  120. 

The  removal  of  a  cloud  from  the  title  was 
TitMn  the  ancillary  jurisdiction  of  the 
cdujL 

Davis  V.  Gray,  16  Wall.  203,  21  L.  ed. 
447;  Connor  v.  Alligator  Lumber  Co.  98 
Fed.  155;  Lanning  v.  Oahome,  79  Fed.  657; 
R€  Tyler,  149  U.  S.  164,  181,  37  L.  ed.  689, 
6M,  13  Sup.  Ct.  Rep.  785;  Rouse  v.  Letcher, 
m  U.  S.  47,  49,  39  L.  ed.  341,  342,  16  Sup. 
CL  Rep.  266. 

It  was  no  objection  that  complainants' 
titk  is  an  estate  for  years,  and  not  in  fee. 

GiAdsmith  y.  Gilliland,  10  Sawy.  606,  22 
Fed.  865;  McKee  v.  Howe,  17  Colo.  538,  31 
Pic  115;  Pennie  v.  Hildreth,  81  Cal.  127, 
S  Pac.  398;  Newport  v.  Taylor,  16  B.  Mon. 
699. 

The  city's  claim  of  a  right  to  purchase 
wts  a  cloud  un  title. 

Sea  ▼.  Morehouse,  79  111.  216;  Altsohul 
T.  Hogg,  62  Fed.  539 ;  Lane  v.  Lesser,  135 
DL  567,  26  N.  E.  622;  Monson  v.  Kill, 
tupra;  Hodgen  v.  Guttery,  58  III.  431;  Key 
City  Gaslight  Co.  v.  Munsell,  19  Iowa,  305 ; 
Tw:ker  v.  Kenniston,  47  N.  H.  267,  93  Am. 
Dec  425 ;  Jthea  v.  Dick,  34  Ohio  St.  420 ; 
mies  V.  Gray,  12  Ohio  St.  320;  Onderdonk 
T.  Mott,  34  Barb.  106;  Clark  v.  Darling- 
tom  7  S.  D.  148,  68  Am.  St.  Rep.  835,  63 
K.  W.  771. 

It  is  no  objection  to  complainants'  right 
to  maintain  the  suit  that  they  sue  in  a 
representative  capacity. 


Davis  y.  Gray,  supra;  Laverty  v.  Sew- 
ton,  41  Iowa,  435;  Newport  v.  Taylor,  «u- 
pra. 

While  it  has  been  repeatedly  held  in  Il- 
linois that  a  suit  to  ^quiet  title  cannot  be 
maintained  by  an  administrator,  the  reason 
given  is  that  the  administrator  has  no  es- 
tate or  interest  in  the  land,  but  only  a  power 
of  sale. 

Rycbn  V.  Duncan,  88  111.   144. 

It  is  no  objection  to  complainants'  right 
to  maintain  a  suit  to  quiet  title  that  thera 
is  no  statute  of  Illinois  specifically  author- 
izing it.  Courts  of  e4uity  have  inherent 
jurisdiction  to  grant  such  relief  in  a  prop- 
er case. 

Whitney  v.  Stevens,  97  111.  482;  Lamb  v. 
Farrell,  21  Fed.  5;  Allen  v.  Halliday,  26 
Fed.  688;  Sharon  v.  Tucker,  144  U.  S.  633, 
36  L.  ed.  532,  12  Sup.  Ot.  Rep.  720;  Hol- 
land V.  Challen,  110  U.  S.  15,  28  L.  ed.  52, 
3  Sup.  Ct.  Rep.  496. 

It  is  no  objection  to  complainants'  right 
to  maintain  the  suit  that  the  defendant  is 
a  municipal  corporation,  claiming  certain 
powers  under  a  statute  of  the  state. 

Watson  V.  Elizabeth,  35  N.  J.  £q.  346; 
Newport  v.  Taylor  and  Davis  v.  Gray,  «u- 
pra. 

The  complainants  were  under  no  obliga- 
tion to  set  out  specifically  in  their  bills 
the  nature  of  the  adverse  claims  made  by 
the  city.  It  was  sufficient  to  allege  gener- 
ally that  such  adverse  claims  existed. 

Ely  V.  New  Meooico  d  A.  R,  Co.  129  U. 
S.  291,  32  L.  ed.  688,  9  Sup.  Ct.  Rep.  293; 
Tolleston  Club  v.  Clough,   146  Ind.  93,  43 


SDd  empowered  to  construct,  maintain,  and 
optrate.  a  single  or  double  track  railway,  with 
&JI  necessary  and  convenient  tracks  for  turn- 
outs, side  tracks,  and  appendages,  in  the  city 
of  Chicago,  and  in,  on,  over,  and  along  such 
street  or  streets,  highway  or  highways,  bridge 
or  bridges,  river  or  rivers,  wfthln  the  present  or 
fitore  limits  of  the  south  and  west  divisions 
of  the  city  of  Chicago,  as  the  common  coun- 
cil of  said  city  have  authorised  said  corpora- 
tors, or  any  of  them,  or  shall  from  time  to 
time  aathorize  said  corporations,  or  either  of 
tbem,  so  to  do  in  such  manner,  and  upon  such 
trrms  and  conditions,  and  with  such  rights  and 
pdrlleges,  immunities  and  exemptions,  as  the 
said  common  council  has,  or  may,  by  contract 
with  said  parties,  or  any  or  either  of  them,  pre- 
Krtbe;  and  any  and  all  acts  or  deeds  of  trans- 
fer of  rights,  privileges,  or  franchises,  between 
tike  corporations  in  said  several  acts  named, 
or  tii7  two  of  them,  and  all  contracts,  stipula- 
tions, licenses,  and  undertakings,  made,  entered 
toto.  or  given,  and  as  made  or  amended  by  and 
between  the  said  common  council  and  any  one 
or  more  of  the  said  corporations,  respecting 
tbe  location,  use,  or  exclusion  of  railways  In 
or  apon  the  streets,  or  any  of  them,  of  said  ; 
cttj,  shall  be  deemed  and  held  and  continued  In 
force  during  the  life  hereof  as  valid  and  ef- 
fectual, to  all  intents  and  purposes,  as  If  made 
•  part,  and  the  same  are  tiereby  made  a  part, 
201  U.  8. 


of  said,  several  acts;  provided,  that  it  shall 
be  competent  for  the  said  common  council,  with 
the  written  consent  or  concurrence  of  the  other 
party  or  parties,  or  their  assigns  to  any  of 
said  contracts,  stipulations,  licenses,  or  under- 
takings, to  amend,  modify,  or  annul  the  same. 
But  said  corporations  shall  not,  or  any  or 
either  of  them,  be  liable  for  the  loss  of  any 
property  or  thing  carried  on  said  railways,  kept 
in  and  under  the  care  of  its  owner,  his  servant 
or  agent ;  provided  that  any  contract  here- 
after made  by  the  common  council  of  the  city 
of  Chicago  with  either  of  the  corporations  re- 
ferred to  In  this  act,  for  a  higher  rate  of  fare 
than  5  cents,  shall  be  subject  to  modification 
or  repeal  at  any  regular  meeting  of  said  com- 
mon council,  by  a  majority  vote  of  all  the  al- 
dermen elected,  or  by  the  general  assembly 
of  the  state  of  Illinois. 

Sec.  3.  [As  to  the  Chicago  &  Bvanston  Rail- 
road.] 

Sec.  4.  Each  of  said  corporations  shall  be  au- 
thorized to  purchase,  hold,  and  convey,  real  or 
personal  estate,  necessary  for  the  use  of  such 
corporation,  and  to  manufacture  materials,  ma 
chlnery,  and  rolling  stock  for  the  use  of  such 
corporation. 

Sec.  5.  This  act  shall  be  deemed  a  public 
act,  and  noticed  by  all  courts  as  such,  with- 
out pleading,  and  shall  take  effect  from  its 
passage. 
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N.  E.  647;  Holbrooke  t.  Wttwor,  23  Mich. 
394. 

When  issues  have  heen  joined  and  fully 
tried  between  the  proper  parties,  the  courts 
will  not  draw  fine  distinctions  to  defeat  a 
remedy  which  it  is  in  the  public  interest 
to  have  administered. 

Detroit  v.  Detroit  Citizens'  Street  R.  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410;  Oridley  ▼.  Watson,  63  111.  186; 
Mollie  V.  Peters,  28  Neb.  670,  44  N.  W. 
872;  Ooodrum  v.  Ayers,  56  Ark.  93,  19  S. 
W.  97. 

The  right  to  a  complete  decree  effectual- 
ly quieting  the  title  and  settling  the  con- 
troversy in  all  its  aspects  was  a  substan- 
tial right  of  the  parties,  which  it  would 
have  been  error  to  disregard. 

Quint  V.  McMullen,  103  Cal.  381,  37  Pac. 

381. 

In  a  country  constituted  as  this  is,  where 
sovereign  powers  are  exercised  by  repre- 
sentative legislative  bodies,  the  courts  rec- 
ognize but  one  mode  of  "favoring  the  state," 
and  that  is  by  sustaining  and  making  ef- 
fective the  legislative  purpose. 

Rotner  v.  8t,  Paul  City  R.  Co.  75  Minn. 
217,  74  Am.  St.  Rep.  455,  77  N.  W.  825; 
Union  P.  R.  Co.  v.  Hall,  91  U.  S.  343,  23  L. 
ed.  428;  Pearsall  v.  Oreat  Northern  R,  Co. 
161  U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct. 
Rep.  705;  Moses  v.  Pittsburgh,  Ft,  W. 
d.  C.  R.  Co.  21  111.  516;  State  v.  Newport 
Street  R.  Co.  16  R.  I.  533,  18  Atl.  161; 
State f  New  Jersey  R.  d  Transp.  Co.,  Pros- 
ecutors, y.  Hancock,  35  N.  J.  L.  537;  Chi- 
cago Theological  Seminary  v.  Illinois,  188 
U.  S.  662,  676,  47  L.  ed.  641,  649,  23  Sup. 
Ct.  Rep.  386;  Brooklyn  Heights  R.  Co.  v. 
Brooklyn,  152  N.  Y.  244,  46  N.  E.  509; 
People  ex  rel.  Woodhaven  Gaslight  Co.  v. 
Deehan,  153  N.  Y.  528,  47  N.  E.  787;  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car 
Co.  139  U.  S.  24,  51,  35  L.  ed.  55,  65,  11 
Sup.  Ct.  Rep.  478;  Chesapeake  d  P.  Teleph. 
Co.  V.  Manning,  186  U.  S.  238,  245,  46  L. 
ed.  1144,  1147,  22  Sup.  Ct.  Rep.  881;  Wil- 
mington City  R.  Co.  V.  Wilmington  d  B. 
S.  R.  Co.  (Del.)   46  Atl.  12. 

Unless  the  decisions  of  the  court  are  to 
follow  all  the  vicissitudes  of  municipal  pol- 
itics, it  will  be  necessary  to  find  some  bet- 
ter standard  of  public  interest  than  the 
contentions  of  those  who  may,  from  time  to 
time,  be  acting  as  officers  of  municipali- 
ties. 

Yates  V.  Milwaukee,  10  Wall.  497,  19  L. 
ed.  984;  Northwestern  Teleph.  Exch.  Co. 
v.  Minneapolis,  81  Minn.  162,  53  L.R«A.. 
175.  83  N.  W.  527,  86  N.  W.  69. 

The  city  of  Chicago  has  no  mandate  from 
the  legislature  to  represent  the  public  in- 
terest. It  is  only  a  subordinate  agency  of 
the  state,  with  limited  powers,  and  its 
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charter  is  subject  to  the  same  rules  of  ii 
terpretation  that  apply  to  the  railwmj  eoa 
panics'  charters. 

Smith  Y,  McDowell,  148  IlL  51^  es,  2! 
LJt^.  393,  35  N.  E.  141. 

The  power  to  agree  upon  "terms  and  cob 
ditions"  did  not  impose  upon  the  eommai 
council  the  duty  and  power  of  fixing  tht 
"term"  of  the  franchise. 

Chicago  Terminal  Transfer  R.  Co.  t.  Chi 
cago,  203  Dl.  576,  68  N.  £.  90;  Hmrd  t 
Whitsett,  4  Colo.  77;  Walsh  ▼.  Mehrhaek 
5  Hun,  448;  Rokes  y.  Amazon  Ihm.  Co 
51  Md.  512,  34  Am.  Rep.  323;  Reynolds  t 
Coleman,  66  L.  J.  Ch.  N.  S.  903;  Ward  t 
Lawson,  L.  R.  43  Ch.  Div.  353;  LeRoy  r 
Beard,  8  How.  451,  12  L.  ed.  1151;  8wan*f4 
Improv.  Co.  v.  Swansea  d  R.  Cc.  4  Ry.  k 
Canal  Traffic  Cas.  339;  Thorp  ▼.  philhtn 
13  N.  Y.  S.  R.  723;  Glynn  r.  Moron,  174 
Mass.  233,  54  N.  E.  535. 

Only  limited  powers  were  conferred  upoo 
the  Chicago  council. 

Westport  V.  MulhoUand,  159  Mo.  86,  53 
L.ILA.  442,  60  S.  W.  77;  Atlantic  dtp  «*« 
tertoorks  Co.  v.  Consumers  Water  Co.  44  X. 
J.  Eq.  427,   15  Atl.  581;   State  y.  Dayton 
Traction  Co.  18  Ohio  C.  C.  490;  Oalvettom 
d  W.  R.  Co.  Y.  Galveston,  90  Tex.  398,  3$ 
L.R.A.  33,  39  S.  W.  96;   PitUhmryh'M  Ap- 
peal, 115  Pa.  4,  7  AU,  778;  Citisen^  Strtwt 
R.  Co.  Y.  City  R.  Co.  64  Fed.  647 ;  Citisent* 
Street  R.   Co.   v.   Memphis,   53    Fed.   715; 
Beekman  v.  Third  Ave.  R.  Co.    153  N.  Y. 
144,  47  N.  E.  277;   People  em  rtrf.   Wood- 
haven  Gaslight  Co.  y.  Deehan^  eupra;  Se- 
tional  Foundry  d  Pipe   Works   v.   Oeouie 
Water  Co.  52  Fed.  29. 

There  are  limits  to  the  doctrine  of  cob- 
temporaneous  construction. 

People    em    rel.    Badger    t.    ijoewrmtlml, 
93  111.   191;  Bruce  v.  Schuyler,  9  111.  22I« 
46    Am.   Dec.   447;    Cohen   r.    Viryima.  « 
Wheat.    264,    5   L.  ed.   257;    Wieconaim  r 
R.  Co.  Y.  United  States,  164  U.  S.  190,  SW, 
41  L.  ed.  399,  404,  17  Sup.  Ct.  Rep.  45;  Cln 
cago  V.   Evans,  24  111.  52;   Wieh%ta  t.  Ot4 
Colony  Trust  Co.  66  C.  C.  A.  19,  132  F«i 
641;  LfOS  Angeles  v.  Los  Angeles  City  W« 
ter  Co.   177   U.  S.   558,  44  L,  ed.  8.S6.  » 
Sup.    Ct.  Rep.    736;    Northwestern    TtUfJL 
Exch.    Co.  Y.    Minneapolis,   81    Minn.    14<1 
53   L.R.A.   175,   83  N.  W.  627,   86  K.  W. 
69. 

The  act  of  F^ruary  14,  1859.  embrsrv^ 
but  one  subject,  and  the  entire  contraU  ol 
said  act  were  within  the  scope  of  its  titW. 

Lamed  y.  Tieman,  110  111.  173;  Pe^'pU 
ex  rel.  Caton  v,  Ottawa  Hydraulic  To.  115 
111.  281,  3  N.  E.  413;  McJiomei  r.  Qmort- 
enbush,  117  U.  S.  608,  29  L.  ed.  982,  6  Su? 
Ct.  Rep.  868;  Sutherland,  Stat  Cosjitr  p 
86;  People  em  rel.  Deneen  r.  People's  Oet^ 
light  d  Coke  Co.  206  111.  482,  98  Am.  St 
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Bep.  244,    63  N.  E.   950;    People  em   rel. 
\hongenecker    t.    Nelson,    133    III.    565,   27 
JN.  E.  217;    Ahingion  y.   Caheen,    106    III. 
SOO;    ^fxmek    v.    People,     134     111.     130, 
8   T..R.A.     837,     23    Am.    St    Rep.     652, 
24  N.  £.  861;     Blake  v.    People,    109    HI. 
504;     Ottawa    T.     People,     48     HI.     233; 
(yieary  v.  Cooifc  County,  28  111.  534;  ^ei- 
/iii^  V.   Pontiac,   56   III.   172;    Hoboken  v. 
PfiMuyZconui  /2.  Co.  124  U.  S.  656,  31  L. 
ed.  543,  8  Sup.  Ct.  Rep.  643;  Joneshoro  y. 
Cotro  <£  5*.  L.  /2.  Co.  110  U.  S.  192,  28  L. 
ed.  116,  4  Sup.  Ct.  Rep.  67;  Carter  Coun- 
ty ▼.  Sinton,  120  U.  S.  517,  30  L.  ed.  701, 
7  Sup.   Ct.   Rep.    650;    Montclair  Twp,   v. 
Ransdell,  107  U.  S.   147,  27  L.  ed.  431,  2 
Sup.  Ct  Rep.  391 ;  San  Antonio  v.  Mehaffy, 
9«  U.  S,  312,  24  L.  ed.  816;  Woodson  v. 
Jf«ntoc*,   22    Wall.    351,    22    L.    ed.    716; 
Van  Brunt  ▼.  Flathush,  128  N.  Y.  50,  27 
y.  E.  973 ;  BellevilU  d  I.  R,  Co,  v.  Greg- 
ory, 15  111.  20,  58  Am.  Dec.  589;  Cole  v. 
EaU,  103  111.  30;  Hawthorn  ▼.  People,  109 
m.  302,   50  Am.   Rep.   610;    Ross  v.    Chi- 
tego,  B,  d  Q,  R,  Co.  77  111.  127;  Fuller  v. 
People,  92  III.  182;  Morris  d  C.  Dredging 
Co.  T.  Jersey  City,  64  N.  J.  L.  587,  46  Atl. 
6C9;   Sueet    v.    Syracuse,    129   N.   Y.    316, 
27  N.  E.  1081,  29  N.  E.  289;  Diana  Shoot- 
ing Club    V.    Lamoretix,    114    Wis.    44,   91 
Am.  St  Rep.  898,  89  N.  W.  880;   Detroit 
T.  Detroit  Citizens*  Street  R.  Co.  184  U.  S. 
368,  391,  46  L.  ed.  592,  609,  22  Sup.  Ct. 
Kep.  410. 

The  title  of  the  act  of  February  6,  1865, 
was  BufiBciently  specific. 

People  ex  rel.  Deneen  v.  People's  Gaslight 
i  Coke  Co.  supra. 

The  constitutionality  of  the  act  has  been 
expressly  upheld  in  McCartney  v.  Chicago 
HE.  R.  Co.  112  ni.  611. 

The  act  was  within  the  power  of  the  gen- 
eral assembly. 

People  use  of  Peoria  County  v.  Hilly  163 
m.  186,  36  L.R.A.  634,  46  N.  E.  796;  Haw- 
thorn V.  People,  supra;  Wilson  ▼.  Sanitary 
District,  133  111.  443,  27  N.  E.  203 ;  Coving- 
Urn  y.  Kentucky,  173  U.  S.  231,  241,  43  L. 
ed.  679,  683,  19  Sup.  Ct  Rep.  383;  East 
Hartford  ▼.  Hartford  Bridge  Co.  10  How. 
511,  13  L.  ed.  518;  New  Orleans  v.  New 
Orleans  Waterworks  Co.  142  U.  S.  79,  35 
L  ed.  943,  12  Sup.  Ct.  Rep.  142;  Atkin  v. 
Kotisas,  191  U.  S.  207,  48  L.  ed.  148,  24 
Sup.  Ct  Rep.  124. 

With  the  wisdom  or  unwisdom  of  the 
legislation  the  court  can  have  no  judicial 
ooncem. 

Priestman  ▼.  United  States,  4  Dall.  28,  1 
L.  ed.  727 ;  Everett  v.  Wells,  2  Scott,  N.  R. 
531;  McCluskey  v.  Cromwell,  11  N.  Y.  601; 
Atkin  V.  Kansas,  191  U.  S.  207,  223,  48  L. 
ed.  148,  158,  24  Sup.  Ct.  Rep.  124. 

In  giving  effect  to  the  act  of  1865,  the 
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only  principles  of  interpretation  which  we 
suggest  are  those  applicable  to  any  statute 
in  which  there  is  a  plain  declaration  of  the 
legislative  purpose  about  a  matter  clearly 
within  the  competency  of  the  legislature  to 
decide. 

Springfield  y.  Edwards,  84  HI.  626;  Bate 
Refrigerating  Co.  v.  Sulzberger,  157  U.  S. 
1,  39  L.  ed.  601,  15  Sup.  Ct.  Rep.  508;  Frye 
V.  Chicago,  B.  d  Q.  R.  Co.  73  111.  399; 
Beardstown  v.  Virginia,  76  111.  34;  Ottawa 
Gaslight  d  Coke  Co.  v.  Downey,  127  111. 
201,  20  N.  E.  20;  Steere  v.  Broton^ll,  124 
m.  27,  15  N.  E.  26;  McGann  v.  People,  97 
ni.  App.  591. 

Effect  must  be  given,  if  possible,  to  all 
the  words  of  the  statute. 

Ogden  v.  Strong,  2  Paine,  584,  Fed.  Cas. 
No.  10,460;  Decker  v.  Hughes,  68  111.  33; 
Atty.  Gen.  ex  rel.  McKay  v.  Detroit  d  E. 
PI.  Road  Co.  2  Mich.  139;  Opinion  of  the 
Justices,  22  Pick.  571;  Nichols  v.  Wells, 
Sneed  (Ky.)  255;  Leversee  v.  Reynolds,  13 
Iowa,  310. 

A  section  has  or  can  have  no  life  except 
as  a  part  of  the  whole  statute.  It  has  no 
force  of  meaning  or  significance  apart  from 
the  enacting  clause. 

Wheeler  v.  Chubhuck,  16  111.  361 ;  Burritt 
v.  State  Contract  Comrs.  120  111.  322,  UN. 
E.  180;  The  Seat  of  Chvemment  Case,  1 
Wash.  Terr.  115;  State  v.  Patterson,  98 
N.  C.  660,  4  S.  E.  350. 

The  words  "hereof,"  "herein,"  or-  "here- 
by," in  an  original  statute,  refer  to  the  act 
itself;  in  an  amendatory  statute  they  refer 
to  the  original  act  as  amended. 

Lane  v.  Kolb,  92  Ala.  636,  9  So.  873 ;  HoU 
brook  V.  Nichol,  36  HI.  161;  McKibben  v. 
Lester,  9  Ohio  St  628;  Ely  v.  Holton,  15  N. 
Y.  595. 

•  The  acts  amended  by  the  statute  of  1865 
were  the  ^original  charters  of  the  North 
Chicago  City  Railway  Company  and  the 
Chicago  West  Division  Railway  Company, 
and  the  phrase  "during  the  life  hereof,"  as 
found  in  the  amended  charter  of  each  of 
these  companies,  means  "during  the  con- 
tinuance or  existence  of  this  statute  as  an 
amendatory  act." 

Benham  v.  Minor,  38  Conn.  252. 

The  suggested  difficulty  as  to  the  words 
"as  made  or  amended"  is  devoid  of  sub- 
stance. The  word  "as"  may  express  either 
similarity,  identity,  or  simultaneity.  It 
may  relate  to  form,  manner,  or  time.  Its 
use  in  the  latter  significance  is  well  estab- 
lished and  frequently  recognized. 

Seibert's  Appeal,  13  Pa.  500. 

The  New  Jersey  act  of  1790  was  the  same 
in  spirit  and  in  purpose  as  the  Illinois  act 
of  1865,  which  in  form  it  closely  resembles, 
except  that  it  committed  the  powers  of 
designation  and  regulation  to  a  state  com- 
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mission  instead  of  t<f  the  local  authorities, 
and  it  expressly  empowered  the  commission 
to  fix  the  term  of  the  contract.  Parties  who 
intended  to  make  an  enduring  contract  could 
pursue  no  wiser  course  than  to  adopt  the 
language  of  that  statute,  then  recently  con- 
strued hy  this  court  in  a  decision .  which 
rigorously  upheld  the  obligation  of  good 
faith  on  the  part  of  states  as  well  as  of 
individuals,  even  in  the  face  of  changing 
conditions. 

See  Bridge  Proprietors  v.  Hohoken  Land 
d  Improv.  Co.  1  Wall.  116,  17  L.  ed.  571. 

In  construing  acts  of  the  general  assembly 
the  rule  is  always  a/pplicable  that  the  legis- 
lature is  presumed  to  legislate  for  the 
future,  not  for  the  past.  For  this  reason 
courts  are  reluctant  to  give  statutes  a 
retrospective  operation. 

White  V.  United  States,  191  U.  S.  545, 
552,  48  L.  ed.  295,  298,  24  Sup.  Ct.  Rep. 
171 ;  Cleary  v.  Hoohler,  207  HI.  97,  69  N. 
E.  967;  Re  Day,  181  111.  73,  50  L.R.A.  519, 
54  N.  E.  646;  Means  v.  Harrison;  114  111. 
248,  2  N.  E.  64;  People  ex  rel.  Johnson  v. 
Peacock,  98  111.  172;  United  States  Mortg. 
Co.  V.  Cross,  93  111.  483;  MoHaney  v.  Trus- 
tees of  Schools,  68  111.  140;  Thompson  v. 
Alexander,  11  111.  54;  City  R.  Co.  v.  Citi- 
eens*  Street  R.  Co.  166  U.  S.  565,  41.  L.  ed. 
1117,  17  Sup.  Ct.  Rep.  653. 

So  firmly  established  is  this  rule  of  con- 
struction that  the  courts  in  many  cases 
have  co;istnied  statutes  prospectively,  even 
where  the  legislature  had  apparently  con- 
fined its  language,  with  intention,  to  the 
past  or  present  tense. 

Amsbry  v.  Hinds,  48  N.  Y.  57;  Harvey 
T.  Tyler,  2  Wall.  328,  17  L.  ed.  871 ;  Indian- 
apolis d  St.  L.  R.  Co.  V.  Blackman,  63  IlL 
117;  People  ex  rel.  Columbia  Constr.  Co.  v. 
Hinrichsen,  161  111.  223,  43  N.  E.  973;. 
Harris  v.  White,  81  N.  Y.  532. 

It  is  settled  by  judicial  construction  in 
Illinois  that  the  act  in  question  is  pros- 
pective in  its  general  scope  and  effect. 

Chicago  City  R.  Co.  v.  People,  73  111.  541 ; 
McCartney  v.  Chicago  d  E.  R.  Co.  112  111. 
611. 

The  prospective  embodiment,  in  a  statute, 
of  a  contract  not  yet  in  existence,  and  the 
details  of  which  are  unknown  to  the  legis- 
lature, is  not  without  precedent. 

Bridge  Proprietors  v.  Hoboken  Land  d 
Improv.  Co.  supra;  Re  New  York  Elev.  R, 
Co.  70  N.  Y.  327. 

Words  in  a  statute  which  are  not  tech- 
nical are  to  be  taken  in  their  common  or 
popular  acceptation,  unless  some  special 
reason  exists  for  giving  them  a  strict  in- 
terpretation. 

Chicago  ▼.  Evans,  24  111.  52;  State,  Mo- 
Lorifion,  Prosecutor,  v.  Bridgewater  Twp. 
49  N.  J.  L.  614;  Gross  v.  Fowler,  21  Cal. 
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393;  Schriefer  v.  Wood,  5  Bktchf.  215: 
Sand-Blasi  Pile-Sharpening  Co.  t.  Parsom, 
54  Conn.  310,  7  Atl.  716;  MailUtrd  v.  Ltw- 
rence,  16  How.  251«  14  L.  ed.  925. 

This  principle  has  been  held  to  apply 
with  peculiar  force  to  the  titles  of  legit- 
lative  acts. 

Enterprise  v.  Smith,  62  Kan.  815,  62  Pftc 
324;  West  Plains  Tu:p.  v.  Sage,  16  C.  C.  A. 
553,  32  U.  S.  App.  725,  69  Fed,  943 ;  Little 
V.  Sjtate,  60  Neb.  749,  51  L.RJL.  717,  S4 
N.  W.  248. 

The  term  "horse  railway"  has  always  beea 
used  as  the  antithesis  of  "steam  rnilwav.^ 

Omaha  Horse  R.  Co.  v.  Cable  Trmmwsf 
Co.  30  Fed.  324;  Buckner  v.  Hart,  52  Fed. 
835 ;  Paterson  R.  Co.  v.  Orundy,  51  N.  J. 
Eq.  213,  26  AU.  788;  Chicago,  B.  d  Q.  H. 
Co.  V.  West  Chicago  Street  R.  Co.  156  VH 
255,  39  L.R.A.  485,  40  N.  E.  1008 ;  Indies 
apolis,  B.  d  W.  R.  Co.  v.  Hartley,  67  III 
439,  16  Am.  Rep.  624;  Bond  v.  PaMuyfooMt 
Co.  171  111.  508,  49  N.  E.  545;  Taggert  t. 
Newport  Street  R.  Co.  16  R.  L  669.  7 
L.R.A.  205,  19  Atl.  326;  Halsey  v.  Repid 
Transit  Street  R.  Co.  47  N.  J.  Eq.  380,  20 
Atl.  859 ;  Detroit  City  R.  Co.  v.  Mills,  85 
Mich.  634,  48  N.  W.  1007;  Koch  w.  Xorfk 
Ave.  R.  Co.  75  Md.  222,  15  L.RJ^.  377,  23 
Atl.  463 ;  Du  Bois  Traction  Pass.  R.  Co.  t. 
Buffalo,  R.  d  P.  R.  Co.  149  Pa.  1,  24  AtL 
179;  Baker  v.  Selma  Street  d  Submrham  It, 
Co.  130  Ala.  474,  30  So.  464;  Cumherlsmd 
Teleg.  d  Teleph.  Co.  v.  United  EUctrie  M. 
Co.  93  Tenn.  492,  27  L.RJL  236,  29  5v  W. 
104;  State  ex  rel.  Howard  r.  Hertford 
Street  R.  Co.  76  Conn.  174,  56  Atl.  50«: 
Tuebncr  v.  California  Street  R.  Co.  66  Cal. 
171,  4  Fac.  1162;  Lorie  r.  yorih  Chiee^ 
City  R.  Co.  32  Fed.  270;  Hudson  Rirtr 
Teleph.  Co.  v.  Watervliet  Tump,  d  R.  (^ 
135  N.  Y.  393,  17  L.R.A.  674,  31  Am.  St 
Rep.  838,  32  N.  E.  148;  Harvey  r.  Aitnr* 
d  0.  R.  Co.  174  ni.  299,  51  N.  E,  163.  ISI 
HI.  290,  57  N.  E.  857. 

The  motive  power  to  be  used  by  a  ttrett 
railway  is  peculiarly  a  subject  for  itfuU- 
tion  from  time  to  time  by  the  police  powvr 
t>f  the  state.  The  courts  will  not  attriboU 
to  the  legislature  an  intention  to  abridcv 
or  limit  the  police  power  by  a  eorportu 
charter,  even  assuming  that  such  a  liniu- 
tion  is  possible. 

Pearsall  v.  Great  Northern  H.  Co.  161  V. 
S.  646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep.  705. 

The  confirmatory  act  of  1897  operatfd  ts 
ratify  all  prior  consents  by  public  oAcfn 
or  authorities  to  the  change  of  notin 
power,  whether  they  were  authorized  or 
not  by  existing  laws  at  the  time  thcj  wen 
given. 

City  R.  Co.  T.  Citizens'  Street  R.  Ce.  IM 
U.  S.  557,  569,  41  L.  •d.  1114,  1118,  IT  Sof 
Ct.  Rep.  653. 
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It  is  true  that  this  statute  was  repealed 
bj  §  5  of  the  act  of  March  7,  1899.  But 
ineh  repeal  did  not  affect  rights  vested  or 
contracts  made  or  ratified  by  the  act  during 
the  time  that  it  was  in  force. 

Matihiaa  v.  Cook,  31  111.  83;  Capital 
State  Bank  ▼.  Leirw,  64  Miss.  727,  2  So. 
243 ;  PeopU  v.  Trinity  Church,  22  N.  Y.  44 ; 
People  V.  (y Briefly  111  N.  Y.  1,  2  L.RA.  256, 
7  Am.  St.  Rep.  684,  18  N.  E.  692. 

The  title  has  passed,  even  though  ^the 
Icas^  were  ultra  vires. 

National  Bank  v.  Whitney,  103  U.  S.  99, 
26  L.  ed.  443;  Union  Nat.  Bank  v.  Mat- 
ikeics,  98  U.  S.  621,  25  L.  ed.  188;  Sioope 
T.  LeffingtDeU,  105  U.  S.  3,  26  L.  ed.  939; 
Reynolds  v.  First  Nat.  Bank,  112  U.  S.  405, 
413,  28  L.  ed.  733,  736,  5  Sup.  Ct.  Rep.  213 ; 
Fritts  V.  Palmer,  132  U.  S.  282,  33  L.  ed. 
317,  10  Sup.  Ct.  Rep.  93;  Hickory  Farm  Oil 
Co.  y.  Buffalo,  N.  Y.  d  P.  R.  Co.  32  Fed. 
22;  Rogers  v.  Nashville,  C.  d  8t.  L.  R.  Co. 
33  C.  C.  A.  517,  62  U.  S.  App.  49,  697,  91 
Fed-  299 ;  Voltz  v.  National  Bank,  158  111. 
632,  30  L.R.A.  155,  42  N.  E.  69 ;  Old  Colony 
R.  Corp.  V.  Evans,  6  Gray,  25,  66  Am.  Dec. 
394;  Spokane  v.  Amsterdamsch  Trustees 
Kantoor,  22  Wash.  172,  60  Pac.  I4I;  Mal- 
kit  y.  Simpson,  94  N.  C.  37;  Fayette  Land 
Co.  y.  Louisville  d  N.  R.  Co.  93  Va.  274, 
24  S.  E.  1016;  Banks  v.  Poitiaux,  3  Rand. 
iVa.)  136,  15  Am.  Dec.  706;  Missouri  Val- 
ley Land  Co.  v.  Bushnell,  11  Neb.  192,  8  N. 
W.  389;  Barnes  v.  Suddard,  117  111.  237,  7 
K.  E.  477 ;  Jxineaster  v.  Amsterdam  Jmprov. 
Co.  140  N.  Y.  576,  24  L.R.A.  322,  35  N.  E. 
964;  Houston  d  T.  C.  R.  Co.  v.  Shirley,  54 
Tex.  125;  Grand  Oulf  Bank  v.  Archer,  8 
Smedes  &  M.  151. 

The  city,  as  a  stranger  to  the  leases, 
cannot  question  their  validity  in  this  .action. 
OW  Colony  Trust  Co.  v.  Wichita,  123 
Fed.  762;  Jones  v.  Habersham,  107  U.  S. 
174,  188,  27  L.  ed.  401,  406,  2  Sup.  Ct.  Rep. 
336;  New  Orleans,  M.  d  T.  R.  Co.  v.  Eller- 
man,  105  U.  S.  166,  26  L.  ed.  1015;  Sey- 
mour y.  Slide  d  Spur  Gold  Mines,  153  U.  S. 
523,  38  L.  ed.  807,  14  Sup.  Ct.  Rep.  847; 
Fntts  V.  Palmer,  132  U.  S.  282,  293,  33  L. 
ed.  317,  321,  10  Sup.  Ct.  Rep.  93;  Chat- 
ionooga,  R.  d  C.  R.  Co.  v.  Evans,  14  C.  C. 
A.  116.  31  U.  S.  A<pp.  432,  66  Fed.  809;  Mc- 
Coy y.  World's  Columbian  Exposition,  87 
HI.  App.  605,  Affirmed  in  186  111.  356,  78 
Am.  St.  Rep.  288,  57  N.  E.  1043;  Matthews 
▼.  Murchison,  15  Fed.  691;  Bowman  v.  Fos- 
ter d  L.  Hardware  Co.  94  Fed.  592 ;  Bone 
▼  Delaware  d  H.  Canal  Co.  18  W.  N.  C. 
125,  5  Atl.  751;  Chicago,  B.  d  Q.  R.  Co.  v. 
Leitw,  53  Iowa,  101,  4  N.  W.  842;  Barrow 
▼.  Nashville  d  C.  Tump.  Co.  9  Humph.  304 ; 
^eels  y.  North  Nebraska  Fair  d  Driving 
Pdrk  Asso.  54  Neb.  226,  74  N.  W.  581; 
^eod  V.  Citizens*  Street  R.  Co.  110  Tenn. 
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316,  75  N.  W.  1056;  Starin  v.  Edson,  112 
N.  Y.  206,  19  N.  E.  670;  Lancaster  v. 
Amsterdam  Improv,  Co.  supra;  United 
States  Vinegar  Co.  v.  Foehrenbach,  148  N. 
Y.  58,  42  N.  E.  403  5  Baker  v.  Northwestern 
Guaraniy  Loan  Co.  36  Minn.  185,  30  N.  W. 
464;  St.  Louis  Drug  Co.  v.  Robinson,  81 
Mo.  18;  Belcher  Sugar  Ref.  Co.  v.  St. 
Louis  Grain  Elevator  Co.  101  Mo.  192,  8 
L.R.A.  801,  13  S.  W.  822;  Fayette  Land  Co. 
y.  Louisville  d  N.  R.  Co.  93  Va.  274,  24 
S.  E.  1016. 

Such  an  amendment  as  is  contained  in  the 
act  of  1865  amends  all  parts  of  the  act  to 
which  it  has  reference,  and,  from  the  time 
of  the  amendment,  the  former  act  is  to  be 
read  as  if  it  had  originally  been  in  the  form 
fixed  by  the  amendment. 

HoVbrook  v.  Nichol,  36  111.  161;  Farrell 
y.  State,  54  N.  J.  L.  421,  24  Atl.  725; 
Dexter  d  L.  PI.  Road  Co.  v.  Allen,  16 
Barb.  15;  Drew  v.  West  Orange  Twp.  64 
N.  J.  L.  483,  45  Atl.  787 ;  McKibben  v.  Les- 
ter, 9  Ohio  St.  627;  Ely  v.  Holton,  15  N. 
Y.  595. 

Where  the  title  of  an  act  is  open  to  two 
interpretations,  that  interpretation  will  be 
adopted  which  harmonizes  with  the  body  of 
the  act,  unless  the  latter  contains  matter 
wholly  incongruous  and  in  no  way  suggested 
by  the  title. 

Jonesboro  v.  Cairo  d  St.  L.  R.  Co.  110  U. 
S.  192,  28  L.  ed.  116,  4  Sup.  Ct.  Rep.  67; 
Boehm  y.  Hertz,  182  111.  154,  48  L.R.A.  575, 
54  N.  E.  973;  Park  v.  Modem  Woodmen, 
181  111.  214,  54  N.  E.  932;  Hudnall  v.  Ham, 
172  111.  76,  49  N.  E.  985;  Allardt  v.  People, 
197  111.  501,  64  N.  E.  533;  People  ex  rel. 
Longenecker  v.  Nelson,  133  111.  565,  27  N. 
E.  217. 

The  only  fair  construction  of  the  act  of 
1865  is  that  the  general  assembly  agreed  to 
suspend,  for  the  period  specified  in  that  act, 
its  power  of  providing  for  a  termination  of 
the  corporate  powers  and  rights  of  these 
companies,  either  by  city  purchase  or  in 
any  other  manner. 

Potter  V.  Collis,  19  App.  Div.  392,  46  N. 
Y.  Supp.  471,  156  N.  Y.  16,  50  N.  E.  413. 

The  general  provisions  of  the  ordinance 
of  1858,  adopted  into  and  made  a  part  of 
the  act  of  1859,  became  applicable  to  the 
entire  system  of  railways  authorized  by  that 
act,  when  built  or  extended  anywhere  within 
the  county  of  Cook. 

Chicago  Union  Traction  Co.  v.  Chicago, 
199  111.  484,  69  L.R.A.  631,  65  N.  E.  451. 

It  is  a  familiar  and  universal  principle  of 
construction  of  grants  that  they  carry  with 
them,  by  necessary  implication,  whatever  is 
reasonably  necessary  to  the  full  enjoyment 
of  the  things  granted. 

Among  the  many  instances  of  the  applic- 
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tion  of  this  rule  to  the  creation  or  exten- 
sion of  corporate  life  are: 

8t,  Clair  County  Tump,  Co,  v.  People,  82 
111.  177,  96  U.  S.  63,  24  L.  ed.  651;  Foster 
▼.  Fitch,  36  Conn.  236;  Liverpool  d  L,  Life 
d  F,  Ins,  Co,  T.  Maeaachuaetts  {Jjiverpool 
d  L.  Life  d  F,  Ins,  Co.  v.  Oliver)  10  Wall. 
566, 19  L.  ed.  1029;  Delaware  Diviiion  Canal 
Co,  V.  Com,  60  Pa.  399;  Com,  v.  West 
Cheater  R,  Co,  3  Grant,  Gas.  200;  Stehhina 
V.  Jenninga,  10  Pick.  172;  Com,  v.  Frank- 
fort, 13  Bush,  186. 

The  power  of  eminent  domain  does  not 
extend  to  the  taking  of  a  fragment  of  a 
railway. 

Central  City  Horae  R,  Co,  v.  Ft.  Clark 
Horae  R.  Co,  81  111.  523. 

The  charter  did  not  contemplate  or  per- 
mit a  severance  of  ownership  as  between 
the  main  line  of  any  railway  and  the  ex- 
tensions and  feeders  thereof,  so  as  to  re- 
quire passengers  living  along  the  line  of 
such  extensions  or  feeders  either  to  walk  for 
a  considerable  distance  or  to  pay  a  double 
fare.  Any  contract,  whether  made  with  the 
city  or  any  other  corporation,  tending  to 
produce  that  result,  would  be  contrary  to 
the  purpose  and  obligation  of  the  charter. 

Chicago  Union  Traction  Co,  v.  Chicago, 
199  111.  604,  65  N.  E.  470;  Beekman  v. 
Third  Ave,  R,  Co,  153  N.  Y.  144,  47  N.  E. 
277. 

The  right  to  remain  in  possession  and 
operate  a  public  improvement  built  with 
private  funds  until  purchased  by  the  state 
or  municipality  is  frequently  inserted  in 
charters  and  contracts.  Such  a  provision 
is  analogous  to  the  equity  of  a  lessee  to 
receive  compensation  for  his  improvements 
before  hie  right  of  possession  ceases.  The 
lessor  is  thereby  prohibited  from  re-entry, 
except  on  the  condition  of  repayment,  and 
the  lessee  has  no  right  to  remove  the  per- 
manent structures.  The  obligation  to  pay 
covers  all  the  improvement,  not  portions. 
The  construction  has  been  uniform  that, 
under  such  a  provision,  the  whole  charter 
improvement  must  be  paid  for  as  it  exists 
when  the  right  of  purchase  comes  to  be 
exercised. 

"SationaX  Watenvorka  Co.  v.  Kanaaa  City, 
27  L.R.A.  827,  10  C.  C.  A.  653,  27  U.  S. 
App.  165,  62  Fed.  853;  Loa  Angeles  City 
Water  Co.  v.  Loa  Angelea,  103  Fed.  711. 

Public  policy  will  not  permit  any  sever- 
ance of  a  single  franchise  where  a  unit 
service  is  required.  An  enforced  sale  of  a 
part  will  be  prevented.  A  voluntary  sale  of 
a  portion  is  void. 

People  ex  rel.  Atty.  Oen.  v.  Kankakee 
River  Improv.  Co.  103  HI.  491;  Snell  v. 
Chicago,  133  111.  413,  8  L.R.A.  «58,  24  N. 
E.  532;  Coe  v.  Peacock,  14  Ohio  St.  187. 

The  franchise  and  ordinance  obligation  to 
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operate  the  entire  system  oonneetcdlj 
cannot  be  defeated  by  the  alienation  of  omt 
or  more  parcels,  to  be  independently  owned 
and  operated  outside  the  charter  nader 
which  they  were  constructed. 

Muller  V.  Dowa,  94  U.  S.  444,  24  L.  cd. 
207 ;  Craft  v.  Indiana,  D.  d  W.  R.  Co.  IM 
111.  590,  46  N.  E.  1132;  Low  v.  Blackford, 
31  C.  C.  A.  15,  58  U.  S.  App.  737,  87  F<d. 
400;  McFadden  v.  Maya  landing  d  E.  E. 
Cit^  R.  Co,  49  N.  J.  Eq.  191,  22  AtL  938; 
Farmera*  Loan  d  T.  Co,  v.  Canada  d  Bt. 
L,  R,  Co,  127  Ind.  258,  11  LJLA,  744,  21 
N.  E.  784;  Compton  v.  Jesup,  15  C.  C.  A 
397,  31  U.  S.  App.  486,  68  Fed.  263;  Tippe- 
canoe County  V.  Lafayette,  M.  d  B.  R.  Cc 
50  Ind.  85. 

Nearly  every  ordinance  antboriziBg  ex- 
tensions and  feeders  requires  in  exprcM 
terms  a  connected  service  for  one  fare  orer 
the  system.  This  necessarUy  concluded  both 
the  city  and  the  company  that  the  railway 
is  a  unit,  and  not  a  mere  aggregate  of  iadr 
pendent  and  disassociated  lines. 

Beekman  v.  Third  Ave,  R.  Co.  ampn; 
Muller  V.  Dows,  94  U.  S.  449,  24  L.  ed.  200. 

The  provisions  of  §§  10  and  11  in  the  ordi- 
nance of  1858,  and  their  frequent  adoptioa 
in  later  ordinances,  did  not  oontemplatt 
or  authorize  separate  elections  to  pnrehaM 
isolated  part9  of  the  improvement,  or  mnlti- 
plied  and  conflicting  valuations  and  appor 
tionments  by  several  independent  sets  of 
appraisers.  They,  in  law,  considered, 
^separately  or  together,  provide  only  for  • 
single  election,  to  take  over  a  aingle  prof- 
erty,  on  a  single  appraisal  by  one  board  of 
appraisers.  That  is  the  only  lawful  pur 
chase  which  could  be  made,  and  the  wordi 
must  be  so  construed  as  to  effeet  a  lawfil 
purchase. 

Los  Angeles  City  Water  Co,  v.  Lot  is- 
geles,  124  Cal.  368,  57  Pac.  210,  571. 

A  part  of  a  railroad  may  be  of  little 
value  when  its  ownership  is  severed  tnm 
the  ownership  of  another  part,  and  the 
franchise  is  not  capable  of  division. 

Muller  V.  Dowa  and  Craft  v.  Indiana,  D. 
d  W,  R,  Co,  supra. 

If  the  state,  by  abolition  of  the  oflke  of 
supervisor,  prevented  the  performance  vf  s 
condition  precedent  to  the  enjoyment  of  its 
inviolable  grant,  the  grant  would  not  fail 
but  the  condition  precedent  would  be  elinit* 
ated  (Chicago  v.  Chicago  d  W,  I,  R  Oa. 
105  111.  73;  Williams  v.  Bank  of  Umtai 
States,  2  Pet.  96,  7  L.  ed.  360;  VmtM 
States  r.  Peck,  102  U.  a  64,  65,  26  U  id. 
46,  47;  District  of  Columbia  v.  Csmdtm 
Iron  Works,  181  U.  8.  463,  462,  45  U  cd. 
948,  953,  21  Sup.  Ct  Rep.  680;  .Veir  York 
d  H,  R.  Co,  T.  Forty-Second  Street  d  G. 
Street  Ferry  R,  Co.  50  Barb,  309;  Y«ar 
Book,  Easter  Term«  12  Edw.  IL  folio  3Tf, 
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Detie),  or  the  president  and  board  of 
trustees,  upon  whom  were  coaferred  gen- 
ial authority  over  highways,  must  be  held 
to  have  succeeded  to  this  particular  power, 
because,  though  the  legislature  might 
abolish  the  office,  it  could  not  abolish  the 
power  {Decker  T.  Hughes,  68  111.  33;  Mc- 
Gum  V.  Board  of  Education,  133  111.  122, 
S4  N.  £.  529;  Chrand  Rapids  v.  Grand  Rap- 
idt  Eydraulio  Co.  66  Mich.  606,  33  N.  W. 
749;  Re  First  Street,  66  Mich.  42,  33  N. 
W.  15;  Cravener  v.  Board  of  Education,  133 
I1L145.  24N.  E.  632). 

The  right  of  occupancy  until  purchase 
was  a  part  of  the  charter  powers  and 
pririleges  of  the  North  Chicago  City  Rail- 
way Company,  and,  by  implication  and  force 
of  law,  it  was  written  into  and  became  part 
of  its  several  ordinances. 

The  Binghatnton  Bridge  {Clienango 
Bridge  Co.  v.  Binghamton  Bridge  Co.)  3 
Wall.  51,  18  L.  ed.  137;  Chicago  Union 
Traction  Co.  v.  Chicago,  109  111.  484,  59 
LR.A-  631,  65  N.  E.  451;  Decker  v.  Hughes, 
supra, 

Messrs.  John  P.  Wilson  and  John  J.  Her- 
riek  filed  a  brief  for  the  Chicago  City  Rail- 
way Company : 

The  body  of  the  acts  of  1859  and  1865, 
constituting  the  charter  of  the  North  Chi- 
cago City  Railway  Company,  did  not  limit 
the  company  to  the  use  of  animal  power  in 
the  operation  of  its  railway  lines. 

Halsey  v.  Rapid  Transit  Street  R.  C». 
47  X.  J.  Eq.  389,  20  Atl.  859;  Sparks  v. 
Pkiladelphia  d  C.  R.  Co.  212  Pa.  105,  61 
Atl.  883;  Williams  v.  Citizens*  R.  Co.  130 
Ind.  74,  15  L.R.A.  64,  30  Am.  St.  Rep.  201, 
29  X.  E.  408;  Detroit  City  R.  Co.  v.  Mills, 
85  Mich.  652,  48  N.  W.  1007. 

The  words  "horse  railways'*  in  the  title 
of  the  acts  of  1859  and  1865  did  not  oper- 
ate to  limH  or  restrict  the  character  of  the 
power  to  be  used  by  the  North  Chicago 
City  Railway  Company  in  the  operation  of 
its  street  railways. 

Mahomet  v.  Quackenhush,  117  U.  S.  511, 
29  L.  ed.  983,  6  Sup.  Ct.  Rep.  858;  Carter 
County  V.  Sinton,  120  U.  S.  522,  30  L.  ed. 
702,  7  Sup.  Ct.  Rep.  650;  Independent 
School  District  v.  Hall,  113  U.  S.  141,  28 
L.  ed-  956,  5  Sup.  Ct.  Rep.  371 ;  Jonesboro 
V.  Cairo  d  St.  L.  R.  Co.  110  U.  S.  198,  28 
L  ed.  118,  4  Sup.  Ct.  Rep.  67;  Otoe  County 
V.  BoWtctti,  111  U.  S.  1,  28  L.  ed.  331,  4 
Sup.  Ct.  Rep.  265;  Manchester  v.  People, 
178  HI.  285,  52  N.  E.  964;  Abington  v. 
Caheen,  106  III.  200;  Arms  v.  Ayer,  192  111. 
612,  58  L.R.A.  277,  86  Am.  St.  Rep.  357,  61 
N.  E.  851;  Dolese  v.  Pierce,  124  111.  147, 
16  N.  E.  218;  Williams  v.  City  Electric 
Street  R.  Co.  41  Fed.  557;  Russell  v.  Chi- 
cago d  M.  Electric  R.  Co.  205  111.  167,  68 
K.  E.  727;  Harvey  v.  Aurora  d  O.  R.  Co, 
201  U.  8. 


186  111.  290,  57  N.  E.  857,  174  HI.  299,  61  N. 
E.  163;  Hartshorn  v.  Illinois  Valley  Trac- 
tion Co.  210  111.  609,  71  N.  E.  612 ;  Wiggins 
Ferry  Co.  v.  East  St.  Louis  Union  R.  Co, 
107  111.  450;  McCartney  v.  Chicago  d  E.  R, 
Co.  112  111.  628;  Nye  v.  Foreman,  216  111. 
286,  74  N.  E.  140 ;  Montclair  Twp.  v.  Rams- 
dell,  107  U.  S.  155,  27  L.  ed.  433,  2  Sup.  Ct. 
Rep.  391 ;  16  Chicago  Legal  News,  7 ;  Brown 
V.  New  York,  63  N.  Y.  239;  Snell  v.  Chi- 
cago, 133  111.  427,  8  L.R.A.  868,  24  N.  E.  632; 
City  R.  Co.  V.  Citizens*  Street  R.  Co,  166 
U.  S.  557,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep. 
653. 

The  words  "in  the  city  of  Chicago"  in  the 
title  of  the  act  of  1859  did^ot  render  void 
the  authority  conferred  in  the  act  upon  the 
North  Chicago  City  Railway  Company  to 
extend  its  lines  outside  of  the  limits  of  the 
city  of  Chicago. 

Ottawa  V.  People,  48  111.  233;  Prescott 
V.  Chicago,  60  III.  123;  Binz  v.  Weber,  81 
111.  288;  Cole  v.  Hall,  103  111.  30;  Timm  v. 
Harrison,  109  111.  597 ;  McOum  v.  Board  of 
Education,  supra;  West  Chicago  Park  v. 
Sweet,  167  111.  332,  47  N.  E.  728;  Hudnall 
v.  Ham,  172  111.  76,  49  N.  E.  986;  Bobel  v. 
People,  173  111.  23,  64  Am.  St.  Rep.  64,  60 
N.  B.  322;  Park  v.  Modem  Woodmen,  181 
111.  227,  54  N.  E.  932;  Boehm  v.  Hertz,  182 
111.  156,  48  L.R:A.  575,  64  N.  E.  973;  Lon- 
don Mills  V.  White,  208  111.  289,  70  N.  E. 
313;  Montclair  Twp,  v.  Ramsdell,  supra; 
Detroit  v.  Detroit  Citizens*  Street  R.  Co, 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Itep.  410;  People  ew  rel,  Chittenden  v.  Mel- 
len,  32  111.  181 ;  Lockport  v.  Oaylord,  61  111. 
276;  Jonesboro  v.  Cairo  d  St.  L.  R.  Co. 
supra;  People  ew  rel.  Chraff  v.  Institution  of 
Protestant  Deaconesses^  71  111.  229;  Middle- 
port  V.  ^tna  L.  Ins.  Co.  82  111.  562 ;  Snell 
V.  Chicago,  133  111.  413,  8  L.R.A.  858,  24 
N.  E.  532. 

The  incorporation  by  the  act  of  the  legis- 
lature «/f  the  town  of  Lake  View  did  not  de- 
prive the  North  Chicago  City  Railway  Com- 
pany of  its  charter  right  to  extend  its 
street  railway  lines  into  the  town  of  Lake 
View  uipon  its  streets  and  highways. 

Chicago  Municipal  Gaslight  d  Fuel  Co. 
V.  Lake,  130  111.  54,  22  N.  E.  616;  Quincy 
V.  Bull,  106  111.  349;  People  ex  rel.  Rinne 
V.  Blocki,  203  III.  368,  67  N.  E.  809. 

The  act  of  February  14,  1859,  is  not  un- 
constitutional and  void  by  reason  of  its 
creating  two  private  corporations,  and  mak- 
ing two  separate  contracts  between  the  state 
and  the  private  interests  concerned  in  the 
corporations. 

Ottawa  V.  People,  supra;  Prescott  v.  Chi- 
cago, 60  111.  121;  Binz  v.  Weber,  supra; 
People  ex  rel.  Longenecker  v.  Nelson,  133 
111.  566,  27  N.  E.  217;  Manchester  v.  People, 
supra, 
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MessTB,  Olarenee  8.  Barrow,  Gleui 
Edward  Plumb,  and  Edgar  Bronson 
Tolman  argued  the  cause,  and,  with  Mr, 
James  Hamilton  Lewis,  filed  a  brief  for  the 
city  of  Chicago,  appellant  in  Nos.  333  and 
336,  and  appellee  in  Nos.  331,  332,  334. 
and  335: 

The  notes  originally  sued  upon  were  pay- 
able to  a  citizen  of  Illinois,  and  by  him  in- 
dorsed to  the  Guaranty  Trust  Company  of 
New  York,  and  afforded  the  court  no  juris- 
diction to  enter  the  original  judgments  on 
which  all  the  proceedings  were  founded. 

Hately  v.  Pike,  162  Dl.  241,  53  Am.  St 
Rep.  304,  44  N.  E.  441;  Thomson  v.  Elton, 
100  Fed.  145;  WiUon  v.  Knox  County,  43 
Fed.  481 ;  Skinner  v.  Barr,  39  W.  N.  C.  255, 
77  Fed.  816;  Tfevo  Orleans  v.  Benjamin,  153 
U.  S.  411,  38  L.  ed.  764,  14  Sup.  Ot.  Rep. 
905 ;  Utah-Nevada  Co,  v.  De  Lamar,  66  C.  C. 
A.  179,  133  Fed.  113;  Mexican  Nat,  R.  Co, 
r,  Davidson,  167  U.  S.  201,  208,  39  L.  ed. 
672,  675,  15  Sup.  Ct.  Rep.  563;  King  Iron 
Bridge  d  Mfg,  Co,  v.  Otoe  County,  120  U. 
S.  225,  30  L.  ed.  623,  7  Sup.  Ot.  Rep.  552 ; 
Parker  v.  Ormsby,  141  U.  S.  81,  35  L.  ed. 
654,  11  Sup.  Ct.  Rep.  912;  Pope  v.  Louis- 
vUle,  N.  A,  d  C,  R,  Co,  173  U.  S.  677,  43  L. 
ed.  816,  19  Sup.  Ct.  Rep.  500. 

The  bills  should  have  been  dismissed  by 
the  court  for  lack  of  jurisdiction,  upon  an 
examination  of  the  record,  which  showed 
upon  its  face  collusion  and  the  attempted 
imposition  of  a  fraud  upon  the  court. 

Sage  v.  Memphis  d  L,  R,  R,  Co,  18  Fed. 
671,  125  U.  S.  362,  31  L.  ed.  694,  8  Sup.  Ct. 
Rep.  887;  Little  v.  Bowers,  134  U.  S.  547, 
33  L.  ed.  1016,  10  Sup.  Ct.  Rep.  620;  In- 
dustrial d  Min.  Guaranty  Co.  v.  Electrical 
Supply  Co,  7  C.  C.  A.  471,  16  U.  S.  App. 
196,  58  Fed.  732;  Putin-Bay  Waterworks, 
Light  d  R.  Co.  v.  Ryan,  181  U.  S.  409,  45 
L.  ed.  927,  21  Sup.  Ct.  Rep.  709;  Farming- 
ton  V.  Pillsbury,  114  U.  S.  138,  29  L.  ed. 
114,  5  Sup.  Ct.  Rep.  807;  Bernards  Twp,  v. 
Stehhins,  109  U.  S.  341,  354,  27  L.  ed.  956, 
961,  3  Sup.  Ct.  Rep.  252;  23  Am.  k  Eng. 
Enc.  Law,  2d  ed.  p.  1040;  Robinson  v. 
Anderson,  121  U.  S.  522,  30  L.  ed.  1021,  7 
Sup.  Ct.  Rep.  1011;  Overton  v.  Memphis  d 
L,  R,  R.  Co.  3  McCrary,  436,  10  Fed.  866; 
People  V.  Weigley,  166  111.  491,  40  N.  E. 
800. 

Regarded  as  a  bill  to  remove  a  cloud  from 
and  quiet  title  to  property  in  the  custody 
of  the  receivers,  the  allegations  of  the  bill 
and  proofs  were  insufficient  to  warrant  the 
exercise  of  the  jurisdiction  of  the  court. 

Preston  v.  Smith,  26  Fed.  886;  Madison 
Ave,  Baptist  Church  v.  Madison  Ave,  Bap- 
tist Church,  26  How.  Pr.  73;  Hannewinkle 
▼.  €horgetoum,  15  Wall.  547,  21  L.  ed.  231; 
Meloy  V.  Dougherty,  16  Wis.  270;  Eoton  v. 
Smith,  0  Ky.  L.  Rep.  224;  Dunklin  County 
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V.  Clark,  61  Mo.  60;  Leach  r.  Day,  27  CsL 
644;  Gamble  v.  Loop,  14  Wis.  466;  Parker 
V.  Shannon,  121  HI.  452,  13  N.  E.  155; 
Spring  Valley  Waterworks  v.  Bartlett,  S 
Sawy.  555,  16  Fed.  616;  Sanders  v.  Tonk- 
ers,  63  N.  Y.  489 ;  Fox  v.  Williams,  92  Wis. 
320,  66  N.  W.  357;  Ogden  City  r.  Arm- 
strong, 168  U.  S.  224,  42  L.  ed.  iU,  18  Sup. 
Ct.  Rep.  98;  Rich  v.  Braxton,  158  U.  S.  375, 
39  L.  ed.  1022,  15  Sup.  Ct.  Rep.  100«: 
SUmpson  v.  Edmiston,  23  W.  Va.  675;  Robf 
V.  South  Park,  215  111.  200,  74  X.  E.  125: 
Holland  V.  Challen,  110  U.  S.  16,  28  L.  ed. 
62,  3  Sup.  Ct.  Rep.  495;  United  States  m 
rel,  Mcintosh  y,  Crawford,  47  Fed.  561. 

R^arded  from  the  point  of  view  of  bilb 
to  prevent  an  interference  on  the  part  of  tbe 
city  with  the  receivers'  possession  of  tltc 
estate,  the  allegata  et  probata  made  oat 
no  case  of  interference  or  threatened  inter 
ference. 

An  act  embracing  more  than  one  subject 
is  unconstitutional,  even  though  both  sub- 
jects are  expressed  in  its  title. 

People  ex  rel,  Longenecker  v.  Nelson,  131 
111.  565,  27  N.  E.  217;  4  Cooley,  CoMt 
Ldm.  6th  ed.  chap.  6,  $  4,  p.  177. 

A  private  cr  local  act  which  attempts  to 
incorporate  two  private  corporations,  and 
make  two  separate  contracts  between  the 
state  and  the  private  interests  concerned 
in  the  corporations,  offends  against  the  exm- 
stitutional  inhibition. 

Belleville  d  I,  R.  Co,  v.  Gregory,  15  Ifl. 
20,  58  Am.  Dec.  589;  People  ex  rel  Earn 
V.  Denahy,  20  Mich.  349;  Ex  parte  C<m»tr, 
61  Ga.  571 ;  King  v.  Banks,  61  Ga  20. 

And  for  a  close  analogy  see: 

Fulton  County  y,  Mississippi  d  W.  M, 
Co.  21  111.  338 ;  People  ex  rel.  Peoria  d  0. 
R,  Co,  V.  Tazewell  County,  22  HL  147. 

Sections  providing  for  extensions  bevood 
the  city  limits  are  not  expressed  in  tlM 
words  "in  the  city  of  Chicago,"  which  limit 
the  whole  title,  and  are,  therefore,  void. 

People  ex  rel,  Chittenden  v.  MeUen,  SS 
111.  181;  Lockport  v.  Oaylord,  61  III.  2:«: 
People  ex  rel.  Graff  v.  Institution  of  Protes- 
tant Deaconesses,  71  111.  229;  MiddUport  t, 
^tna  L,  Ins,  Co,  82  HI.  662;  8neU  ▼.  CU 
cago,  133  111.  413.  8  L.RJL  868,  24  N.  E. 
632 ;  Re  Paul,  94  N.  Y.  497. 

If  the  acta  of  February  14,  1859,  aad 
February  6,  1865,  are  valid  to  any  exteit 
and  for  any  purpose,  the  only  rights  whk* 
the  complainants  could  receive  thereuadrr 
would  be  limited  to  horse  railways  ii  tte 
city  of  Chicago. 

North  Chicago  City  R,  Co,  t.  Lake  ri«^ 
105  ni.  207,  44  Am.  Rep.  788. 

The  power  of  the  city  to  preacribe  Urm 
and  conditions  included  the  power  to  ftx  the 
time  when  the  privilogM  granted  themU 
terminate. 
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Cleveland  Electric  R,  Co.  t.  Cleveland, 
137  Fed.  Ill;  Louisville  Trust  Co,  v.  Cin- 
cinnati, 22  C.  C.  A.  334,  47  U.  S.  App.  36, 
76  Fed.  296;  Detroit  Citizens*  Street  R.  Co. 
T.  Detroit,  26  L.R.A.  667,  12  C.  C.  A.  365, 
22  U.  S.  App.  570,  64  Fed.  646;  Chicago 
Terminal  Transfer  R.  Co,  v.  Chicago,  203 
ni.  576,  68  N.  E.  99;  Coverdale  v.  Edwards, 
155  Ind.  374,  58  N.  E.  495 ;  Plymouth  Twp. 
V.  Chestnut  Hill  d  N.  R,  Co.  168  Pa.  181, 
32  All.  19;  Minersville  v.  Schuylkill  Elec- 
tric R,  Co.  205  Pa.  294,  54  Ail.  1050. 

The  time  limit  and  the  consent  are  in- 
separable. The  court  cannot  strike  down 
the  one  and  hold  the  other  valid.  The  con- 
■ent  must  stand  or  fall  in  its  entirety. 

St.  Louis  d  M.  River  R.  Co.  v.  Kirkwood, 
159  Mo.  239,  53  L.R.A.  300,  60  S.  W.  110; 
3  Elliott,  Railroads,  §  1081;  Blaschko  ▼. 
Wurster,  156  N.  Y.  437,  51  N.  E.  303. 

Where  a  municipality  has  the  power  to 
^e  or  refuse  consent  to  the  occupation 
and  use  of  its  streets  for  street  railway 
purposes,  it  may  impose  terms  and  con- 
ditions, including  a  time  limit;  and  an  ac- 
ceptance of  a  grant  carries  with  it  all  the 
conditions  and  limitations  upon  which  it  is 
based. 

Chicago  Terminal  Transfer  R.  Co.  v.  Chi- 
cago, supra;  Byrne  v.  Chicago  General  R. 
Co.  169  ni.  75,  48  N.  E.  703 ;  Chicago  Gen- 
eral R.  Co.  V.  Chicago,  176  111.  253,  66 
LRA.  959,  68  Am.  St.  Rep.  188,  52  N.  E. 
880;  Chester  v.  Wabash,  C.  d  W.  R.  Co. 
182  lU.  382,  55  N.  E.  524;  People  ew  rel. 
Jackson  v.  Suburban  R.  Co.  178  111.  594,  49 
LRA.  650,  53  N.  E.  349;  Coverdale  v.  Ed- 
wards, Plymouth  Twp.  v.  Chestnut  Hill  d 
y.  R.  Co.  and  Miriersville  v.  Schuylkill 
Electric  R.  Co.  supra;  Allegheny  v.  Mill- 
viUe,  E.  d  S.  Street  R.  Co.  159  Pa.  411,  28 
All.  202;  St.  Louis  d  M.  River  R.  Co.  v. 
Kirkwood,  supra;  Detroit  v.  Ft.  Wayne  d 
B.  I.  R,  Co.  95  Mich.  456,  20  L.R.A.  79,  35 
Am.  St.  Rep.  580,  54  N.  W.  958;  3  Elliott, 
Railroads,  §  1081;  McQuillin,  Mun.  Ord.  § 
576;  Dill.  Mun.  Corp.  3d  ed.  §  706. 

The  companies  and  the  city  for  over  forty 
years  have  repeatedly  contracted  for  limited 
periods  of  street  occupancy.  The  grants  of 
the  city  have  proceeded  upon  its  right  and 
power,  and  the  full  recognition  thereof  by 
the  companies,  to  impose  time  limits.  This 
practical  construction  of  the  acts  and  ordi- 
nanees  is  controlling. 

Brooklyn  L.  Ins.  Co.  v.  Dutcher,  95  U. 
&  269,  273,  24  L.  ed.  410,  411;  Topliff  v. 
fopiiff,  122  U.  S.  131,  30  L.  ed.  1114,  7  Sup. 
Ct  Rep.  1057 ;  Chicago  v.  Sheldon,  9  Wall. 
54,  19  L.  ed.  596;  Lehigh  Coal  d  Nav.  Co. 
T.  Harlan,  27  Pa.  439;  District  of  Columbia 
T.  GaUaher,  124  U.  S.  506,  31  L.  ed.  526,  8 
8np.  Ct.  Rep.  585 ;  Burgess  V.  Badger,  124 
m.  205,  14  K.  K  850. 
201  U.  S. 


The  ratification  of  the  conveyances  from 
one 'private  corporation  to  another  private 
corporation  of  personal  property  and  ordi- 
nance rights,  and  of  contracts  between  these 
companies  respectively  and  the  city,  are  not 
included  within  the  title  of*  the  act  of 
February  6,  1865. 

Lockport  V.  Gaylord,  61  111.  276. 

That  interpretation  of  the  words  "during 
the  life  hereof"  must  be  adopted  which  will 
give  to  the  companies,  as  against  the  city 
and  the  public,  the  minimum  of  privileges 
in  the  streets. 

Coosaw  Min.  Co.  v.  South  Carolina,  144 
U.  S.  550,  561,  36  L.  ed.  537,  541,  12  Sup. 
Ct.  Rep.  689 ;  Stein  v.  Bienville  Water  Sup- 
ply Co.  141  U.  S.  67,  80,  .^  L.  ed.  622, 
627,  11  Sup.  Ct.  Rep.  892;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  6$9, 
666,  24  L.  ed.  1036,  1038;  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.  139  U.  S. 
24,  49,  35  L.  ed.  65,  64,  11  Sup.  Ct.  Rep. 
478;  Detroit  Citizens*  Street  R.  Co.  v.  De- 
troit R.  Co.  171  U.  S.  48,  54,  43  L.  ed.  67, 
71,  18  Sup.  Ct.  Rep.  732;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  587,  598,  45  L. 
ed.  679,  688,  21  Sup.  Ct.  Rep.  493;  Long 
Island  Water  Supply  Co.  v.  Brooklyn,  166 
U.  S.  696,  41  L.  ed.  1168,  17  Sup.  Ct.  Rep. 
718;  Rockland  Water  Co.  v.  Camden  d  R. 
Water  Co.  80  Me.  562,  1  L.R.A.  388,  15  Atl. 
787;  Chicago  Terminal  Transfer  R.  Co.  v. 
Chicago,  203  HI.  578,  88  N.  E.  99 ;  Long  v. 
Duluth,  49  Minn.  280,  32  Am.  St.  Rep.  547, 
61  N.  W.  913;  WHght  v.  Nagle,  101  U.  S. 
796,  25  L.  ed.  923 ;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  544,  9  L.  ed.  822; 
3  Rose'e  Notes,  pp.  582-587;  Detroit  v. 
Detroit  City  R.  Co.  56  Fed.  872;  Omaha 
Horse  R.  Co.  v.  Cable  Tramway  Co.  30  Fed. 
324;  Citizens'  Street  R.  Co.  v.  Jones,  34 
Fed.  579;  Syracuse  Water  Co.  v.  Syracuse, 
116  N.  Y.  167,  6  L.R.A.  546,  22  N.  E.  381; 
State,  Atlantic  City  Waterworks  Co.,  Prose- 
cutor, V.  Consumers  Water  Co.  51  N.  J.  L. 
422,  17  Atl.  825;  Freeport  Waterworks  Co. 
V.  Prager,  3  Pa.  Co.  Ct.  371;  Saginaw  Gas- 
light Co.  V.  Saginaio,  28  Fed.  529;  Clarks- 
burg Electric  lAght  Co.  v.  Clarksburg,  47 
W.  Va.  739,  50  L.R.A.  142,  35  S.  E.  994; 
Com.  V.  Erie  d  N.  E.  R.  Co.  27  Pa.  339,  67 
Am.  Dec.  471. 

Where  a  statute  or  clause  of  a  statute 
contains  repugnant  or  irreconcilable  pro- 
visions, the  last  in  order  of  date  or  position 
must  prevail. 

Endlich,  Interpfetation  of  Statutes,  % 
183;  Potter's  Dwarr.  Stat.  p.  156  and  note; 
Harrington  v.  Rochester  Trustees,  10  Wend. 
554;  Brown  v.  Philadelphia  County,  21  Pa. 
42 ;  Packer  v.  Sunbury  d  E.  R.  Co.  19  Pa. 
211;  Hall  v.  Equator  Min.  d  Smelting  Co. 
Fed.   Cas.  No.  5,931;  Smith  v.  Moore,  26 
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HI.  392;  Quick  t.  White-Water  Ttrp.  7  Ind. 
570. 

As  against  a  statute  framed  in  covert  and 
obscure  language,  and  claimed  to  ratify  and 
confirm  by  wholesale  the  acts  of  a  munici- 
pality in  its  dealing  with  the  claimants, 
the  court  will  adopt  the  strictest  possible 
construction  in  order  to  prevent  the  wrest- 
ing of  valuable  rights  from  the  public  by 
such  insidious  and  surreptitious  legislation. 

Oakland  v.  Oakland  Water  Front  Co.  118 
Cal.  160,  50  Pac.  277;  Cooaaw  Min.  Co,  v. 
South  Carolina,  supra;  Ordronaux,  Ck>nst. 
Legislation,  p.  604. 

The  Chicago  West  Division  Railway  (Com- 
pany, Chicago  City  Railway  Company,  and 
North  Chicago  City  Railway  Company  had 
no  corporate  capacity  to  accept  permission 
frokn  the  city  of  Chicago  to  operate  their 
cars  by  other  than  animal  power. 

North  Chicago  City  R.  Co.  v.  Lake  View, 
105  111.  207,  44  Am.  Rep.  788;  McCartney 
V.  Chicago  d  E.  R.  Co.  112  111.  611;  Omaha 
Horse  R.  Co.  v.  Ca^le  Tramway  Co.  supra; 
Farrell  v.  Winchester  Ave.  R.  Co.  61  Conn. 
127,  23  Atl.  757;  Honolulu  Rapid  Transit 
d  Land  Co.  v.  Hawaiian  Tramway  Co.  13 
Haw.  371 ;  Indianapolis  Cable  Street  R.  Co. 
V.  Citizens  Street  R.  Co.  127  Ind.  369,  8 
L.R.A.  539,  24  N.  E.  1054,  26  N.  E.  893; 
Newport  d  D.  Street  R.  Co.  v.  Newport,  1 
Ky.  L.  Rep.  404;  People  ex  rel.  Third  Ave. 
R.  Co.  V.  Newton,  112  N.  Y.  396,  3  L.R.A. 
174,  19  N.  E.  831;  Denver  d  8.  R.  Co.  v. 
Denver  City  R.  Co.  2  Colo.  673. 

The  leases  and  transfers  under  which  the 
receivers  claim  are  invalid. 

5  Thomp.  Corp.  %  5880;  Noyes,  Intercor- 
porate Relations,  i\  135,  170,  172;  Chicago 
V.  Evans,  24  111.  52;  People  ex  rel.  Peabody 
V.  Chicago  Gas  Trust  Co.  130  111.  268,  8 
L.R.A.  497,  17  Am.  St.  Rep.  319,  22  N.  E. 
798;  Oregon  R.  d  Nav.  Co.  v.  Oregonian  R. 
Co.  130  U.  S.  1,  32  L.  ed.  837,  9  Sup.  Ct. 
Rep.  409;  Chicago  Union  Traction  Co.  v. 
Chicago,  199  111.  484,  59  L.R.A.  631,  65 
N.  E.  451 ;  Cox  v.  Terre  Haute  d  I.  R.  Co. 
66  C.  C.  A.  433,  133  Fed.  371. 

None  of  the  rights  conferred  by  the  ordi- 
nance of  August  16,  1858,  on  Parmalee  et 
al.,  ratified  by  S  7  of  the  act  of  February 
14,  1859,  passed  to  the  North  Chicago  City 
Railway  Company  by  virtue  of  the  pro- 
visions of  $  10  of  said  act. 

St.  Clair  County  Tump,  Co.  v.  People,  82 
m.  174,  96  U.  S.  63,  68,  24  L.  ed.  651,  652; 
Coosaw  Min.  Co.  v.  SoutK  Carolina,  144  U. 
8.  554,  36  L.  ed.  540,  12  Sup.  Ct.  Rep.  689. 

An  act  which  adopts  by  reference  the 
whole  or  a  portion  of  another  statute  in- 
corporates the  law  referred  to  as  it  exists 
at  the  time  of  the  adoption,  and  does  not  in- 
clude subsequent  amendments  of  the  statute 
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so  adopted,  unless  so  declared  expressly  or 
by  strongly  implied  legislative  intent 

Cuiver  V.  People,  161  111.  96,  43  X.  R  815; 
Charleston  v.  Cadle,  166  111.  487,  46  N.  E. 
1120;  Charleston  v.  Johnston,  170  HI.  336, 
48  N.  E.  985;  Andrews  v.  PeopU,  173  IIL 
126,  50  N.  E.  335;  Lawrence  v.  PeopU,  188 
111.  407,  58  N.  E.  991 ;  Re  Heath,  144  U. 
S.  93,  36  L.  ed.  359,  12  Sup.  Ct.  Rep.  CIS ; 
Postal  Teleg.  Cable  Co.  v.  Southern  R.  Co. 
89  Fed.  190;  Kendall  v.  United  States,  12 
Pet.  524,  626,  9  L.  ed.  1181,  1221;  Tatwm 
V.  Tamaroa,  9  Biss.  475,  14  Fed.  M; 
Darmstaetter  v.  Moloney,  45  Mich.  621,  8 
N.  W.  574;  Ely  v.  Holton,  15  N.  Y.  511; 
Knapp  V.  Brooklyn,  97  N.  Y.  520;  ^f  Mmm 
Street,  98  N.  Y.  454 ;  Jones  v.  Dexter,  8  Fh. 
276;  Endlich,  Interpretation  of  Statutes,  | 
85;  Sutherland,  Stat.  Constr.  $  257. 

If  there  be  any  doubt  as  to  whether  or  sot 
the  act  of  February  6,  1865,  operated  te 
aimend  %  10  of  said  act  of  1859,  or  if  then 
be  any  doubt  whether  or  not  it  was  ofwr- 
ative  as  to  either  the  corporate  life  or  tkt 
municipal  contracts  of  the  North  Cbifi|po 
City  Railway  Company,  that  doubt  must  be 
resolved  against  the  company. 

Northwestern  Fertilizing  Co.  ▼.  Hfit 
Park,  97  U.  S.  666,  24  L.  ed.  1038:  Detrx>U 
Citizens*  Street  R.  Co.  r.  Detroit  R.  Co. 
171  U.  S.  54,  43  L.  ed.  71,  18  Sup.  Ct.  Rfp. 
732;  Freeport  Water  Co.  v.  Freeport,  190 
U.  S.  587,  45  L.  ed.  679.  21  Sup.  a.  B«p. 
493;  Chicago  Terminal  Transfer  R.  Co,  v. 
Chicago,  203  111.  576,  68  N.  E.  99;  Com.  v. 
Erie  d  N.  E.  R.  Co.  27  Pa.  339,  67  Am.  Dee. 
471. 

The  legislative  intent  most  be  derired 
from  the  words  of  the  act,  and  not  from  eos- 
jectures  of  the  court, 

Gardner  v.  Collins,  2  Pet  58,  7  L.  el 
347;  Bate  Refrigerating  Co.  r.  Sultherper, 
157  U.  S.  1,  39  L.  ed.  601,  15  Sup.  Ct  Rc^ 
508;  United  States  v.  Ooldenberg,  168  V.  & 
103,  42  L.  ed.  398,  18  Sup.  Ct  Rep.  3; 
Springfield  v.  Edwards,  84  HI.  626;  Com. 
V.  Pennsylvania  Ins.  Co.  13  Pla.  165:  Brmi- 
bury  V.  Wagenhorst,  54  Pa.  180;  PitUtmrfh 
V.  Kalchthaler,  114  Fa.  547,  7  AU.  921; 
M*Cowan  v.  Baine  [1891]  A.  C.  401; 
Salomon  v.  A.  Salomon  d  Co.  [1897]  A  C 
22;  Potter's  Dwarr.  SUt  182;  Story.  Cbal 
L.  10;  Hardcastle,  Statutory  Law,  76. 

The  question  of  the  effect  of  the  act  of 
Februaiy  6,  1865,  in  amending  ||  1  aad 
2  of  the  acts  of  1859  and  1861.  aforesaid* 
and  its  inefficacy  to  amend  |  10,  is  peciU- 
iarly  one  of  local  law,  as  to  which  the  de 
cisions  of  the  supreme  court  of  the  tUU 
of  Illinois  are  of  controlling  persuasivcnets. 

South  Ottawa  r.  Perkins,  94  U.  S.  260. 
24  L.  ed.  154;  Post  v.  KendaU  Commty,  W 
U.  8.  667,  26  L.  ed.  1204. 

Even  if  the  supervisors'   permit  of  Or 
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tober  2, 1863,  was  of  any  validity,  it  author- 
i»d  only  the  operation  of  a  horee  railway 
thereon. 

North  Chicago  City  R.  Co,  ▼.  Lake  View, 
105  m.  207,  44  Am.  Rep.  788. 

Said  company  originally  constructed  a 
•team  dummy  railway  thereon,  so  that  the 
franchise,  if  any  ever  existed,  was  forfeited 
by  misuser. 

Ihid. 

The  subsequent  ordinances  of  the  town 
of  Lake  View,  authorizing  the  construction 
and  operation  of  a  street  railway  on  said 
streeta,  expressed  no  time  during  which  the 
privileges  thereby  conferred  should  continue, 
and  they  were  and  are  terminable  at  will. 

Bois^  City  Artesian  Hot  d  Cold  Water 
Co.  V.  Boi84  City,  59  C.  C.  A.  236,  123  Fed. 
232. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  jurisdiction  of  the  circuit  court 
to  render  the  original  judgments  against 
the  companies  and  to  maintain  the  ancil- 
lary bill  is  challenged  at  the  outset.  These 
objections  require  notice  before  considering 
the  controversy  upon  its  merits.  It  is  in- 
sisted that  the  circuit  court  had  no  juris- 
diction to  render  the  judgments  at  law 
because  of  the  provisions  of  the  act  of 
August  13,  1888  (25  SUt.  at  L.  433,  434, 
chap.  866,  U.  S.  Comp.  Stat.  1901,  p.  508), 
providing  that  no  circuit  court  shall  have 
cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note  in  favor  of 
any  assignee  or  subsequent  holder  if  such 
utstrument  be  payable  to  bearer,  unless 
such  suit  might  have  been  prosecuted  in 
such  court  to  recover,  if  an  assignment  or 
transfer  had  not  been  made.  As  the  notes 
were  made  payable  to  the  order  of  "Mark- 
ham  B.  Orde,  Treas.,"  and  there  is  no  al- 
legation that  Orde  was  not  a  citizen  of 
the  state  of  Illinois,  of  which  state  the  de- 
fendant companies  were  corporations  and 
citizens,  it  is  insisted  that  the  jurisdiction 
most  fail,  under  the  provisions  of  the  stat- 
ute just  referred  to.  Assuming,  without 
l*48]deciding,  that  this  question  *could  be  raised 
by  way  of  defense  to  the  ancillary  bill,  we 
think  the  objection  must  fail,  for,  under 
the  allegations  of  the  declaration,  the 
money  was  furnished  directly  to  the  de- 
fendants by  the  Guaranty  Trust  Company, 
*nd  that  company  was  the  first  taker  of  the 
notes.  In  Folk  v.  Moebs,  127  U.  S.  597,  32 
L.  ed.  266,  8  Sup.  Ct.  Rep.  1319,  it  was 
held  that  notes  made  in  this  form,  pay- 
able to  the  treasurer,  indorsed  before  de- 
^Tetj  by  him,  are  the  notes  of  the  company. 
And  when  it  appears  that  the  indorser 
^  not  in  fact  an  assignee  of  the  paper, 
mit  may  be  brought  in  a  Federal  court 
201  U.  8. 


by  a  holder  having  the  requisite  diverse 
citizenship,  notwithstanding  the  indorser 
might  have  been  a  citizen  of  the  same  state . 
with  the  defendant.  Holmes  v.  Goldsmith, 
147  U.  S.  160,  37  L.  ed.  118,  13  Sup.  Ct.  Rep. 
288. 

It  is  further  argued  that  the  entire  pro- 
ceedings were  fraudulent  and  oollusnre; 
that  no  money  was  in  fact  loaned,  and  that 
they  were  the  result  of  a  conspiracy  be- 
tween corporations  of  Illinois,  to  obtain 
the  jurisdiction  of  the  Federal  court,  and 
its  decision  on  the  controverted  rights  of 
the  parties  under  the  statutes  of  the  state. 
We  have  examined  the  supplemental  records 
submitted  since  the  argument  in  this  court, 
on  this  branch  of  the  case,  and  think  the 
charges  of  bad  faith  and  conspiracy  are 
not  sustained.  We  have  no  doubt  that  the 
money  was  loaned  by  the  Guaranty  Trust 
Company  to  these  corporations,  and  that 
the  original  judgments  were  bona  fide. 
As  to  the  conspiracy  to  get  the  case  into 
the  Federal  court,  with  a  view  to  the  deci- 
sion of  the  rights  of  the  parties  therein, 
we  are  not  aware  of  any  principle  which 
prevents  parties  having  the  requisite  citi- 
zenship and  a  justiciable  demand  from  seek- 
ing the  Federal  courts  for  redress,  if  such 
be  their  choice  of  a  forum  in  which  to  have 
contested  rights  litigated.  Having  a  proper 
cause  of  action  and  the  requisite  diversity 
of  citizenship  confers  jurisdiction  upon  the 
Federal  courts,  and  in  such  cases  the  motive 
of  the  creditor  in  seeking  Federal  jurisdic- 
tion is  immaterial.  Bouth  Dakota  v.  North 
Carolina,  192  U.  S.  286,  310,  48  L.  ed.  448, 
457,  24  Sup.  Ct.  Rep.  269;  Dickerman  v. 
Northern  Trust  Co.  176  U.  S.  181,  190,  44 
L.  ed.  423,  430,  20  Sup.  Ct.  Rep.  311;  Lehigh 
Min.  d  Mfg.  Co.  v.  *Kelly,  160  U.  S.  327,[449] 
336,  40  L.  ed.  444,  447,  16  Sup.  Ct.  Rep. 
307;  Crawford  v.  Neal,  144  U.  S.  585,  36 
L.  ed.  552,  12  Sup.  Ct.  Rep.  759;  Cheever 
V.  Wilson,  9  Wall.  108,  123,  19  L.  ed.  604, 
608;  Smith  v.  Kemochen,  7  How.  198,  216, 
12  L.  ed.  666,  673. 

It  is  true  that  the  judgments  were  taken 
and  the  receivers  appointed  on  the  same 
day,  .and  it  is  quite  likely  that  the  re- 
ceiverships were  in  view  when  the  judg- 
ments were  taken,  and  that  preparations 
had  been  made  in  that  direction,  but  we 
perceive  in  this  no  legal  objection  to  the 
jurisdiction  of  the  court.  It  is  further 
insisted  by  the  counsel  for  the  city  that 
the  ancillary  bills  cannot  be  sustained  upon 
their  merits.  But  we  think  a  case  was 
made  out  by  the  allegations  of  the  bills, 
especially  when  considered  with  reference 
to  the  admissions  of  the  answer,  which 
showed  that  the  extent  and  character  of 
the  property  rights  of  the  corporations 
whose  rights  and  franchises  were  the  sub- 
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property  fronting  on  the  avenue  within  fif- 
[459  J  teen  months  from  the  passage  of  the  'ordi- 
nance of  August  22,  1864;  the  time  limited 
for  construction  in  the  ordinance  of  that 
date.  The  respondent,  the  Chicago  City  Rail- 
way Company,  relied  upon  an  ordinance 
passed  November  13,  1871,  amendatory  of 
the  ordinance  of  August  22,  1864,  extending 
the  time  to  complete  its  railway  for  a  pe- 
riod of  two  years  from  the  date  of  the  last- 
named  ordinance.  The  court  found  that 
two  thirds  of  the  property  owners  had  con- 
sented, as  provided  in  the  ordinance  of  Au- 
gust 22,  1864,  l^ut  found  that  the  company 
had  neglected  to  construct  its  road  to  the 
city  limits  within  fifteen  months  from  the 
passage  of  the  ordinance,  as  therein  pro- 
vided. The  question  turned  upon  the  valid- 
ity of  the  extending  ordinance  of  November 
13,  1871,  passed  after  the  Constitution  of 
1870  went  into  effect.  The  majority  of  the 
court — Chief  Justice  Walker  and  Justices 
Breese  and  Sheldon  dissenting — held  that 
the  common  council  had  authority,  under 
the  act  of  1865,  to  extend  the  time  for  the 
building  of  the  roads  on  Indiana  avenue,  as 
the  time  limitation  was  a  provision  in  fa- 
vor of  the  city,  which  it  might  waive,  as  the 
charter  of  the  company  was  silent  upon  the 
time  within  which  the  railway  might  be  con- 
structed, and  in  this  connection  held  that 
the  right  granted  by  the  city  to  construct 
the  railway  was  a  license  as  distinguished 
from  a  franchise  derivable  from  the  state, 
and,  therefore,  not  within  the  constitution- 
al prohibition  against  the  passage  of  local 
or  special  laws  granting  to  any  corporation, 
association,  or  individual  the  right  to  lay 
down  railroad  tracks,  or  amending  existing 
charters  for  that  purpose,  or  granting  to 
any  corporation,  association,  or  individual 
any  special  or  exclusive  privilege,  immunity, 
or  franchise  whatever.  The  minority  of  the 
court  were  of  opinion  that  the  Constitution 
of  1870  made  the  extending  ordinance  in- 
valid. In  neither  the  majority  nor  the  dis- 
senting opinions  is  there  any  intimation 
that  the  railway  company  could  occupy  or 
use  a  street  of  the  city  of  Chicago  without 
the  permission  of  the  city.  In  discussing 
how  far  the  charter  authorized  the  company 
to  act  without  the  consent  of  the  city,  Mr. 
Justice  Sheldon,  in  the  course  of  an  able 
dissenting  opinion,  concurred  in  by  the  Chief 
[460] 'Justice  and  Mr.  Justice  Breese,  is  careful 
to  point  out  that  the  right  to  occupy  the 
streets  is  not  complete  in  the  grant  of  the 
charter  from  the  state,  and  is  only  capable 
of  being  exercised  when  supplemented  by 
the  authorization  of  the  city.  And  see 
P€ople*9  Pass,  R,  Co,  v.  Memphis  City  R. 
Co,  10  Wall.  38,  55,  19  L.  ed.  844,  850. 
In  that  case  this  court  held  that  a  charter 
authorizing  a  street  railroad  company  to  | 
826 


operate  street  railroads  in  all  the  street! 
of  the  city  "with  the  consent  of  the  ciu' 
was  unavailing  until  the  consent  of  tiu 
city  was  first  had,  which  consent  was  a  a-a- 
dition  precedent  to  the  use  of  the  stre«^t-. 

VV^hat,  then,  was  conferred  in  tiie  fria- 
chise  granted  by   the   state?     It  was  *}m 
right   to   be   a   corporation    for   the  pcriwl 
named,   and  to  acquire   from  the  dtj  tike 
right  to  use  the  streets  upon  contract  t<-nns 
and  conditions  to  be  agreed  upon.    The  frjis- 
chise  conferred  by  the  state  is  of  no  pne* 
tical  value  until  supplemented  by  the  a>t- 
sent   and    authority   of   the    council   of   *S* 
city.    After  the  passage  of  the  act  of  1^^* 
the  common  council  of  the  city,  on  May  23, 
1859,  passed  an  ordinance  authorizing  il-^ 
extension    and   operation    of   certain  hor«« 
railways  in   the  streets  of   the   south  aad 
west    divisions    of   the    city,    and   frranting 
the  use  thereof  to  the  Chicago  City  Railway 
Company.    The  city  purported  to  act  undtr 
authority  of  the  act  of  1859,  and  by  virtot 
of  the  powers  and  authority  otherwise  vested 
in  the  common  council  by   law.     By  tlus 
ordinance  the  term  of  use  and  occupatf* 
was  fixed  at  "during  all  the  term  is  tkt 
said   act   of   the    14th   of    February,  a.  dl 
1859,    specified    and    prescribed.*'     <>o   tht 
same  day  the  council  passed  an  ordinaofr 
granting   rights    in   certain    streets   to  tf« 
North  Chicago  City  Railway  Company.  Tfaii 
ordinance  contained  this   language:     "Tb» 
rights  and  privileges  granted    to  the  sail 
company  by  this  ordinance,  or  intended  to 
be,  shall  continue  and  be  in  force  for  tb* 
benefit  of  said  company  for  the  full  tera 
of  twenty-five  years  from  the  passage  of  tUs 
ordinance,  and  no   longer."     On   Febniar> 
21,  1861,  the  legislature  passed  an  art  in- 
corporating the  Chicago  West  DivisioB  Rail- 
way Company   for  the  term  of  t«eiii\  r ' 
years,  the  corporation  to  poesese  *tht  povrr*^ 
enumerated  in  the  2d,  3d,  5th,  aad  6th  wk 
tions  of  the  act  of  February  14,  1859.    B> 
$  4  of  the  act  the  corporation  was  aothn^ 
iced  to  acquire  from  the  Chicago  City  Rail- 
way Company  the  powers,  franchi»e».  pnv- 
ileges,  and  immunities  conferred  upoe  that 
company,  and  the  oonsent  of  the  dirtctort 
of    said   company   was    made   a   eonditM* 
precedent  to  the  exercise  of  the  powert  ee»> 
ferred  as  to  any  streets  of  the  south  aal 
west  divisions  of  the  city  of  Chieairo^ 

Before  the  passage  of  the  act  of  IM  a 
number  of  ordinances  were  passed,  eoalfr 
ring  the  privilege  of  using  streets,  is  metA 
cases  with  a  time  limit  definite  in  charm<t»T. 
The  record  discloses  that  by  an  agresBAt 
of  July  29,  1863,  the  Chicago  Oty  Rai*. 
way  Company  had  agreed  to  ccmver  to  tW 
Chicago  West  Division  Bailway  Osmf^ 
certain  rolling  stock,  equipment  •■ 
gether  with  "all  and  singular  thm  fiaaAwWt 
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rghts,  privileges,  and  immunities"  of  the 
Chicago  City  Railway  Company  in  and  upon 
certain  streets,  "conferred,  given,  or  granted 
by  or  under  any  or  all  acts  of  the  general 
assembly  of  the  state  of  Illinois,  and  any 
and  all  ordinances  of  the  city  of  Chicago, 
or  contracts  with  the  common  coimcil." 
In  this  contract  it  was  also  provided 
that  if  at  any  time  it  should  be  adjudged 
that  consent  to  the  sale  by  the  council  of 
the  city  of  Chicago  is  or  was  necessary  to 
secure  to  the  grantee  company  the  rights 
and  privileges  embraced  in  the  contract, 
the  grantor  company  would  do  all  in  its 
power  by  reasonable  and  proper  effort  to 
secure  such  consent  of  the  common  council. 
By  the  deed  of  transfer  of  July  30,  1863, 
the  grantor  company  conveyed  its  rights, 
privileges,  and  franchises  in  the  use  and 
occupation  of  certain  streets,  "to  have  and 
to  hold  the  above  bargained  and  granted 
premises  and  property  to  the  party  of  the 
■econd  part,  etc.,  for  and  during  all  the 
time  which  the  said  party  of  the  first  part 
might  hold,  exercise,  and  enjoy  the  same 
under  its  present  charter  and  any  and  all 
extensions  thereof."  On  December  13,  1859, 
the  Chicago  City  Railway  Company  by 
ai?reement  gave  to  the  North  Chicago  City 
Railway  Company  permission  and  authority 

ltt]to  make,  construct^  and  use  for  *  twenty- 
lour  years,  tracks,  etc.,  as  might  be  neces- 
sary to  extend  its  railway  southerly  to 
such  points  in  the  south  and  west  divisions 
along  certain  streets,  "as  the  party  of  the 
first  part  (Chicago  City  Railway  Company) 
has  been  or  may  be  authorized  to  make  and 
ha?e  the  same.** 

It  thus  clearly  appears,  at  least  up  to 
the  paasage  of  the  act  of  1865,  that  legisla- 
tion upon  the  subject  recognized  and  en- 
forced the  right  and  authority  of  the  city 

'  to  fix  the  term  during  which  the  streets 
Bi^t  be  occupied  by  street  railway  com- 
panies. The  legislature  had  confirmed  the 
ordinance  of  the  city  fixing  the  term  at 
twenty-five  years  and  until  the  city  should 
•ee  fit  to  purchase  the  property  of  the  rail- 
way company.  It  had  required  the  com- 
panies to  obtain  the  authority  of  the  city 
before  using  the  streets,  such  use  to  be  upon 
terms  and  conditions,  and  with  such  rights 
and  privileges,  as  the  city  had  or  might 
thereafter  prescribe  by  contract  with  the 
eompanies. 

We  find  no  intention  evidenced  In  leg- 
islative action  thus  far'  to  prevent  the 
mtmieipal  authorities  from  exercising  the 
important  and  far-reaching  authority  of 
linng  by  contract  with  the  persons  or  cor- 
porations to  whom  franchises  are  granted 
hj  the  state  the  term  during  which  the  oc- 
cupancy shall  continue.  This  feature  of  the 
right  to  uae  the  streets,  it  need  hardly  be 
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said,  is  of  most  vital  importance  to  both 
parties.  Some  latitude  of  time  is  essential 
to  the  value  and  stability  of  the  investment 
to  be  made.  An  unduly  long  period  might 
conclude  municipal  action  when  changing 
conditions  and  growing  population  de- 
manded it  in  the  public  interest. 

We  come  now  to  the  act  of  1865.  Does 
its  interpretation  justify  the  contention 
that  by  its  terms  the  state  took  from  the 
local  authorities  the  control  which  had 
been  theretofore  recognized,  the  right  and 
authority  to  determine  upon  what  terms 
and  for  what  length  of  time  the  railways 
might  occupy  the  streets,  and  without  other 
consideration  than  the  building,  equipment, 
and  operation  of  the  roads,  conferred  upon 
the  companies  the  right  to  use  Tind  occupy 
for  ninety-nine  years  to  *come  the  streets  of  [468] 
the  city  which  might  thereafter  be  desig- 
nated by  the  city  council,  and  confirmed 
without  qualification  for  that  term  the  right 
to  use  and  occupy  the  streets  covered  in 
contracts  already  made  with  the  city?  We 
may  premise,  before  taking  up  this  act  for 
more  detailed  consideration,  that  it  is  a 
firmly  established  rule,  which  we  shall  have 
occasion  to  refer  to  later  on  in  this  dis- 
cussion, but  which  must  be  borne  in  mind 
as  we  enter  upon  the  consideration  of  this 
act,  that  one  who  asserts  private  rights 
in  public  property  under  grants  of  the  char- 
acter of  those  under  consideration,  must,  if 
he  would  establish  them,  come  prepared 
to  show  that  they  have  been  conferred  in 
plain  terms,  for  nothing  passes  by  the  grant 
exccipt  it  be  clearly  stated  or  necessarily 
implied.  The  1st  section  of  the  act  of  1863 
was  effectual  to  extend  the  corporate  life 
of  the  two  companies,  created  by  the  acts 
of  1869  and  1861,  from  twenty-five  to 
ninety-nine  years  each.  The  2d  section  au- 
thorizes the  construction  and  maintenance 
of  street  railways  in  the  city  of  Chicago 
upon  such  streets,  etc.,  within  the  limits 
named,  as  the  common  council  have  author- 
ized or  shall  from  time  to  time  authorize^ 
the  rights,  privileges,  and  immunities  and 
exemptions  to  be  such  as  the  common  coun- 
cil has  prescribed,  or  may,  by  contracts 
with  said  parties,  or  either  of  them,  pre- 
scribe. In  the  first  clause  of  that  section, 
then,  there  is  shown  no  disposition  to  de- 
part from  the  policy  of  the  state  as  in- 
dicated by  the  act  of  1859,  and  the  action 
of  the  companies  thereunder,  which  re- 
quired the  street  railway  companies,  before 
entering  upon  the  occupation  or  use  of  th^ 
streets,  to  obtain,  by  agreement  with  the 
city,  its  sanction  and  authority  for  the 
right  and  privilege  of  so  doing.  Then  conies 
the  clause  which,  it  is  contended,  works  a 
revolution  of  former  policies  and  extends 
former   franchises   and   rights   to   the  full 
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lerm  of  ninety-nine  years,  and  withholds 
from  the  city  the  power  of  granting  any 
further  use  of  the  streets  to  the  railway 
companies,  except  upon  terms  of  extend- 
ing the  right  for  the  like  period.  While 
we  have  no  right  to  consider  this  act  by 
segregating  its  clauses  as  though  they  were 
[464]  separate  enactments,  *for  the  purpose  of 
having  its  provisions  clearly  in  view,  we 
insert  this  clause: 

"And  any  and  all  acts  or  deeds  of  trans- 
fer of  rights,  privileges,  or  franchises,  be- 
tween the  corporations  in  said  several  acts 
named,  or  any  two  of  them,  and  all  con- 
tracts, stipulations,  license^,  and  under- 
takings, made,  entered  into,  or  given,  and  as 
made  or  amended  by  and  between  the  said 
common  council  and  any  one  or  more  of 
the  said  corporations,  respecting  the  loca- 
tion, use,  or  exclusion  of  railways  in  or  upon 
the  streets,  or  any  of  them,  of  said  city, 
shall  be  deemed  and  held  and  continued  in 
force  during  the  life  hereof,  as  valid  and 
effectual,  to  all  intents  and  purposes,  as  if 
made  a  part,  and  the  same  are  hereby  made 
a  part,  of  said  several  acts." 

Does  a  fair  interpretation  of  this  clause 
of  the  act  extend  all  the  franchises,  privi- 
leges, and  contracts  theretofore  made  for 
the  term  of  ninety-nine  years  T  This  clause 
deals    with : 

1.  The  transfers  of  rights,  privileges,  or 
franchises  between  the  corporations. 

2.  Comprehensively  speaking,  the  con- 
tracts made  between  the  city  and  the  com- 
panies. 

The  definition  of  "rights  and  privileges," 
as  the  terms  art;  used  in  this  act,  is  not 
difficult  to  find.  It  is  contained  in  the  con- 
text of  the  act  confirming  "such  rights  and 
privileges,  immunities  and  exemptions,  as 
the  common  council  has  [prescribed!,  or 
may,  by  contract  with  said  parties,  or  any 
or  either  of  them,  prescribe."  This  defini- 
tion conforms  to  the  use  of  the  teims 
in  prior  acts  of  the  legislature  on  the  sub- 
ject as  well  as  to  ordinances  of  the  city 
granting  the  use  of  the  streets.  The  rights 
and  privileges  intended  are  such  as  have 
been  derived  from  contracts  with  the  city. 
Franchises  in  the  sense  we  have  stated 
have  been  the  grants  of  the  state.  licenses 
and  all  other  privileges  have  been  obtained 
from  the  city,  acting  under  the  authority  of 
the  acts  of  the  legislature  in  the  manner 
outlined  earlier  In  this  discussion.  As  to 
the  deeds  and  acts  of  transfer  of  rights, 
[465]  privileges,  and  franchises,  as  well  *as  the 
contract  rights  secured  from  the  city,  the 
act  declares  they  "shall  be  deemed  and  held 
and  continued  in  force  during  the  life 
hereof,  as  valid  and  effectual,  to  all  intents 
and  purposes,  as  if  made  a  part,  and  the 
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same  are  hereby  made  a  party  of  said  aewrai 
acte." 

What  does  this  mean?  It  eaoDoi  operaU 
to  extend  the  contract  rights  and  privi- 
leges, obtained  directly  from  the  dty  beftir« 
or  after  the  transfer  by  one  company  to  inc 
other,  ninety-nine  years,  for  as  to  these  tkt 
act  distinctly  declares  that  the  eontraetA, 
stipulations,  licenses,  and  undertakiiigi, 
between  the  council  and  the  companiea,  shall 
stand  "as  made  or  amended.**  This  dec- 
laration is  in  the  past  tenae,  and  can  have 
no  reference,  by  any  fair  eonstmetioii,  to 
future  engagements. 

The  contracts,  by  this  dause,  in  all  their 
terms,  including  time  limits,  are  writtes 
into  the  original  acta  of  1859  and  1861,  a* 
if  made  a  part  thereof.  Modi  ditnMswa 
has  been  haid  as  to  the  proper  interpreta- 
tion of  the  ambiguous  expression  "dvtqg 
the  life  hereof."  For  the  companies  it  is 
insisted  that  its  meaning  is  to  extend 
all  franchises  and  contracts,  and  whether 
the  latter  haTe  been  or  may  thereafter  W 
made,  to  the  end  of  the  ninety-nine  years, 
so  as  to  give  the  railways  the  fraachiat 
to  use  the  streets  for  that  period  by  an  ir- 
revocable grant,  irrespective  of  any 
tions  by  state  or  mnnidpal  action 
quently  undertaken.  To  give  this  act  the 
struction  insisted  on  by  the  companies  is  in- 
consistent with  the  policy  of  the  staU. 
dedared  in  the  act  of  1859,  which  ratiied 
the  ordinance  of  1858,  and  gave  additiooal 
rights  in  the  streets  only  upon  obtaining 
the  consent  of  the  dty.  It  practically  reads 
out  of  the  act  the  preceding  f^amm  of  the 
very  section  under  consideration,  whiek  ex- 
pressly recognizes  the  authority  of  the  dty 
council  to  control  the  use  of  the  streets 
by  contracts  which  it  has  made  or  may 
make  in  the  future.  To  say  that  eontractiw 
the  terms  and  conditions  of  which  sre  Ml 
to  agreement  with  the  dty,  eonld  objt 
be  made  upon  terms  of  extensioii  to  ninttr 
nine  years,  is  to  nullify  in  an  ioportaat 
particular  *the  powers  eonf erred  in  the  sAf 
The  construction  contended  for  reqnirM  «• 
to  ignore  or  entirdy  change  the  wmm  of 
terms  establishing  tbe  contracts  as  aa^ 
and  requires  an  interpretation  wnkh  ap- 
plies to  the  future  what  ii  epedioaZly 
stated  to  be  meant  for  the  past.  It 
violence  to  the  rule  contended  for  by 
sel  for  the  companies, — that  words  art  to 
be  considered  in  their  ordinary  signiflcatMu 
and  every  part  of  the  statute,  if  praetknhW, 
given  meaning  in  harmony  with  its 
provisions  upon  the  subject  It  is 
that  the  words  ''as  made  or  amended*  ■*»% 
have  reference  to  the  future,  and  wert  in- 
tended to  give  a  proepective  operation  lo 
the  act,  and  to  read  into  all  eontracts 
thereafter  to  be  made,  as  well  as  thcntefeve 
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made,  a  right  to  use  the  streets  without 
the  consent  of  the  city  for  the  extended 
period.  And  it  is  said  that  this  is  particu- 
Urly  shown  by  the  use  of  the  words  "as 
amended.'*  But  this  expression  was  used 
in  the  seventh  paragraph  of  the  act  of  1859, 
resting  in  the  corporations  the  rights  and 
privileges  granted  by  the  ordinances  of  the 
common  council  "and  the  amendments 
thereto."  The  ordinance  of  August  16, 
1S58,  was  itself  an  amendment  of  prior 
municipal  legislation.  The  pur^se  of  the 
ad  of  1S65  was  to  continue,  as  made,  the 
former  contracts,  with  their  amendments. 
If  it  was  intended  to  extend  all  past  con- 
tracts and  licenses  for  the  use  of  the  streets 
to  the  term  of  ninety-nine  years,  and  to 
require  the  city  council  to  enter  into 
DO  new  engagements  for  terms  and  condi- 
tions which  should  not  extend  to  that 
period,  it  would  have  been  easy  to  give  ex- 
pre^on  to  such  purpose  in  plain  words, 
and  not  resort  to  language  which,  as  stated 
in  one  of  the  briefs  of  the  learned  counsel 
for  the  companies,  is  "unusual  and  more  or 
less  figurative."  If  the  words  used  have  no 
effect  to  control  the  right  of  future  con- 
tract, but  do  extend  the  term  of  the 
eontracts  made  to  ninety-nine  years,  then 
we  may  have  the  anomalous  situation  of 
some  contracts  for  short  and  some  for 
long  terms  in  the  same  system  of  railroads. 
It  is  true  that  we  are  to  consider  the  sit- 
uation as  it  was  when  the  act  was  passed, 
and  not  in  the  light  of  the  subsequent 
Wjgrowth  and  development  •of  the  city.  But 
in  1865  the  policy  of  local  control  of  the 
■treets  for  railway  purposes  had  been  de- 
clared and  acted  upon.  So  radical  a  de- 
parture as  is  contended  for  must  be  found 
in  terms  plainly  stated  and  clearly  defined. 
It  is  contended  that  unless  the  construction 
insisted  upon  for  the  companies  is  given  to 
the  act,  no  force  or  effect  is  given  to  the 
expression  "during  the  life  hereof/'  and 
a  well-recognized  rule  is  invoked  that  all 
parts  of  this  law  must  be  given  force  and 
effect  in  interpreting  its  meaning.  While  it 
is  incumbent  upon  those  claiming  under  a 
public  grant,  as  we  have  already  stated, 
to  make  out  the  rights  contended  for  by 
terms  which  clearly  and  unequivocally  con- 
^  them,  and  it  is  enough  to  deny  the 
privileges  contended  for  if,  upon  considering 
the  act,  the  mind  rests  in  doubt  and  uncer- 
tainty as  to  whether  they  are  intended 
to  be  oonfenred,  we  think  this  act  can  be 
given  a  construction  which  shall  give  some 
meaning  and  effect  to  the  words  "during 
the  life  hereof."  Literally  construed,  the 
phrase  would  mean  for  the  life  of  the  act. 
It  has  been  suggested  that  it  may  mean 
vntil  the  corporations,  by  forfeiture  or 
otherwise,  go  out  of  existence.  But  these 
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meanings  do  not  seem  to  aid  the  purpose 
manifested  in  the  law,  and  meaningless 
phrases  are  not  supposed  to  be  used  to 
express  the  legislative  will.  Bearing  in 
mind  that  the  franchises  granted  came 
frgm  the  state,  the  nature  and  extent  of 
the  rights  included  in  those  franchises,  that 
the  franchise  to  be  a  corporation  was  ex- 
tended by  the  1st  section  of  the  act,  and 
that  the  franchise,  the  transfer  of  which 
was  intended  to  be  confirmed  in  the  clause 
now  before  us,  embraced  the  right  granted 
by  the  state  to  use  the  streets  with  the  au- 
thority of  the  city,  and  that  the  rights  and 
privileges  were  obtained  from  the  city, 
let  us  see  if  some  mtoning  can  be  found 
consistent  with  the  other  parts  of  the  act 
and  recognized  rules  of  construction.  Con- 
ceding for  this  purpose  the  contention  on 
behalf  of  the  companies  that  the  phrase, 
"during  the  life  hereof,"  may  mean  for 
the  term  of  ninety-nine  years,  for  that 
period  the  act  provides  that  certain  things 
"shall  be  deemed  and  held  and  continued 
in  force."  What  'are  they?  1.  "Any  and[468I 
all  acts  or  deeds  of  transfer  of  rights, 
privileges,  or  franchises  between  the  cor- 
porations in  said  several  acts  named  or  any 
two  of  them."  2.  "Ali  contracts,  stipula- 
tions, licenses,  and  undertakings,  made,  en- 
tered into,  or  given,  and  as  made  or 
amended  by  and  between  the  said  common 
council  and  any  one  or  more  of  the  said  • 
corporations,  respecting  the  location,  use^ 
or  exclusion  of  the  railways  in  or  upon 
the  streets  or  any  of  them  of  said  city.** 
The  context  of  the  act,  as  we  have  seen,, 
defines  rights  and  privileges  to  be  such  as 
are  derived  from  the  contracts  with  the  * 
city.  It  recognizes,  as  do  the  ordinances 
previously  passed,  in  the  use  made  of  the 
same  phrase,  that  the  city  is  the  source 
from  whence  they  came.  Franchises,  as  we 
have  said,  came  from  the  state.  The  phrase, 
"during  the  life  hereof,"  cannot  be  held  to 
extend  contract  rights  to  ninety-nine  years  "^ 
without  doing  violence  to  the  terms  which  I 
just  precede  this  phrase  and  are  found  in 
the  same  sentence,  confirming  all  contracts, 
stipulations,  licenses,  and  undertakings  "as 
made  or  amended."  The  vital  part  of  such 
contracts  is  the  duration  of  the  occupancy 
of  the  streets,  expressly  limited  to  twenty- 
five  years,  and  in  some  cases  twenty-five 
years  and  until  purchase  by  the  city.  To 
say  that  "during  the  life  hereof,"  in  the 
sense  tha^  it  means  ninety-nine  years,  is 
to  be  the  life  of  the  contracts,  permits 
that  part  of  the -sentence  to  repeal  the  pro- 
vision of  the  clause  which  reads  them  into 
the  sriginal  act  in  M  respects  as  made  or 
amended.  Rejecting,  therefore,  such  impos- 
sible construction  as  doing  violence  to  the 
T^ry  terms  of  the  law,  there  is  only  left 
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of  the  things  provided  for  which  can  be 
consistently  extended  for  ninety-nine  years, 
the  acts  or  deeds  of  transfer  between  the 
corporations  so  far  as  they  relate  to  fran- 
chises which  are  not  subject  to  the  express 
limitations  .of  the  act, — that  they  shall 
stand  as  made.  These  franchises  as  con- 
veyed were  necessarily  limited  to  twenty- 
five  years,  the  then  life  of  the  companies. 
The  first  part  of  this  act  has  prolonged  the 
corporate  life  to  ninety-nine  years.  In  the 
sense  which  we  have  already  defined  the 
[469]  franchise  granted  by  the  state,  as  'conferring 
the  right  to  use  and  occupy  the  streets 
with  permission  from  the  city,  the  act  may 
be  consistently  held  to  extend  and  validate 
the  deeds  of  transfer  as  conveying  a  con- 
tinued right  to  such  franchise  for  the  ex- 
tended period  of  the  lives  of  the  corpora- 
tions. This  construction  gives  some  weight 
and  force  to  this  ambiguous  expression,  and, 
taking  the  entire  act  together,  is  more  con- 
sistent with  the  legislative  purpose  ex- 
pressed than  is  the  one  put  forward,  which 
ignores  the  reference  to  the  contracts  in 
their  original  form  and  extends  them  all 
for  ninety-nine  years,  while  the  act  de- 
clares they  shall  not  be  disturbed  as  made. 
It  is  not  to  be  understood  that  the  interpre- 
tation herein  suggested  frees  the  judicial 
mind  from  doubt  as  to  the  meaning  of  this 
^ct,  any  more  than  its  ambiguous  and  con- 
tradictory phrases  could  have  impressed 
upon  the  legislative  understanding  the 
meaning  now  contended  for  by  the  com- 
panies. It  is  the  application  of  the  settled 
rule  of  interpretation  to  such  grants  which 
invalidates  the  claims  made  for  it,  rather 
than  any  clear  and  satisfactory  interpreta- 
tion which  has  been  suggested  by  counsel 
or  arrived  at  by  the  court. 

This  construction  is  in  harmony  with  the 
policy  of  the  state,  as  evidenced  in  its  prior 
legislation  on  the  subject,  and,  in  the 
•earlier  part  of  the  section  under  considera- 
tion, it  gives  some  meaning  to  all  parts  of 
the  act,  and  makes  its  provisions  con- 
sistent with  each  other.  It  preserves  local 
control  of  streets  for  railway  purposes, 
which  the  legislature,  in  all  of  the  acts 
under  consideration,  has  sought  to  protect. 
Considering  the  act  as  a  whole,  it  has 
the  effect  to  extend  the  life  of  the  corpora- 
tions to  ninety-nine  years  and  to  authorize 
the  use  of  the  streets  of  Chicago,  with  the 
consent  and  upon  terms  agreed  upon  with 
the  council,  and  this  right  may  be  acquired 
in  like  manner  during  the  extended  life 
of  the  corporations  for  such  periods  as 
may  be  contracted  for.  Contracts  already 
made  are  affirmed  as  made.  The  transfers 
between  the  companies  are  validated. 

Further  contracts  may  be  entered  into 
and  amendments  made  without  resort  to 
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new  legislation  empowering  tlie  eorporm- 
tions,  *as  the  right  of  amendment  it  giv^^i 
reserving  the  right  of  modification  or  re- 
peal, by  a  majority  of  the  aldermen  deeted 
or  act  of  the  general  assembly,  of  the  rigfat 
to  charge  a  higher  rate  than  5  eents. 

While  it  is  true  that  if ,  by  the  ad,  tkt 
state  had  conferred  a  grant  of  the   rigiU 
to  use  the  streeta  for  the  period  of  ninety 
nine   years,   entitled   to   the   protecUoa   c^ 
the    contract    clause    of    the    ConstitatMM, 
such  right  could  not  be  impaired  by  any 
subsequent  legislation,  it  is  worthy  of  nois. 
as  showing  the  continuous  legislative  pol- 
icy of  the  state,  that  in  the  ad  of  liardk, 
1867,  amending  the  charter  of  the  dty  of 
Chicago,  it  was  provided  that  no  grant  ci 
the  right  to  use  the  streets  should  be  giwn, 
or    those    already    given    exteaded,    onlesi 
by  a  vote  of  three  fourths  of  all  the  aide- 
men   elected,   and  that  no  grant,  cooKat, 
or   permission   theretofore  given  or  made, 
or  thensafter  given,  should  in  any  case  be 
extended  until  within  one  year  of  the  expi- 
ration of  the  grant,    consent,  or  permiwioi, 
and   in   case  of   veto  by   the   mayor  v^h 
grant    or    permission    should    receive   the 
vote  of  three  fourths  of  all  the  aldermea. 
This  act  shows  a  consistent  policy  of  local 
control,  and  is  inoonsistait  with  the  theoiy 
of  a  grant  already  made  for  the  use  of  tk« 
streets  for  ninety-nine  years. 

In  reaching  the  conclusions  herdn  stated 
as  to  the  proper  construction  of  the  s^ 
of  1865,  amending  the  act  of  1859,  we  art 
not  unmindful  of  the  fact  that  ranch  as 
be  said  in  favor  of  the  view  oontmded  for 
by  the  learned  counsel  for  the  eompsaiei. 
The  construction  of  this  act,  as  we  haw 
said,  is  by  no  means  free  from  dilfienHy. 

It  is  true  that  Gov^por  Oglesby,  in  kit 
message  returning  this  act  with  his  Tcto, 
gave  it  a  construction  which  would  maia 
tain  the  right  to  use  the  streets  for  tW 
period  of  ninety-nine  years.  While  kit 
struction  was  assumed  rather  than 
strated,  and  the  stress  of  his  argument 
upon  the  impropriety  and  eonstitoticasl 
invalidity  of  thus  postponing  the  rigki  cl 
the  city  to  purchase,  it  may  be  adnitted 
that  his  interpretation  of  the  act  tustaic* 
the  view  contended  for  by  *the  coinpsBita[4l 
But,  as  we  have  said,  the  act  upon  its  fact 
is  ambiguous  and  uncertain.  Wt  BSft 
judge  of  it  by  the  terms  in  whi^  it  tt 
expressed.  A  construction  can  be  gitei 
it  which  would  extend  all  the  eoatrtda 
with  the  city  for  the  term  of  ninetysiat 
years.  On  the  other  hand,  it  can  be  mti*- 
tained,  with  at  least  equal  foroe,  that*  w<- 
withstanding  the  Governor's  view,  it  &f* 
firmed  the  contracts  as  made,  thus  di*- 
tinctly  recognizing  the  comparatively  tktft 
term  of  twenty-five  years,  for  which  thtr 
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expressly  stipulated.  It  muBt  be,  therefore, 
uncertain  whether  the  legislators  voted 
for  this  act  upon  one  construction  or  the 
other.  It  may  be  that  the  very  ambiguity 
of  the  act  was  the  means  of  securing  its 
passage.  L^slative  grants  of  this  char- 
acter should  be  in  such  unequivocal  form 
of  expression  that  the  legislative  mind 
may  be  distinctly  impressed  with  their 
character  and  import,  in  order  that  the 
pririleges  may  be  intelligently  granted  or 
purposely  withheld.  It  is  matter  of  com- 
mon knowledge '  that  grants  of  this  char- 
acter are  usually  prepared  by  those  inter- 
ested in  them,  and  submitted  to  the  legis- 
latnre  with  a  view  to  obtain  from  such 
bodies  the  most  liberal  grant  of  privileges 
which  they  are  willing  to  give.  This  is 
one  among  many  reasons  why  they  are  to 
be  strictly  construed.  Pierce,  Railroads, 
491;  New  Orleans  d  C.  R.  Co.  v.  New  Or- 
leans f  34  La.  Ann.  447.  ''Words  of  equivo- 
cal import,"  said  Mr.  Chief  Justice  Black, 
in  Pennsylvania  R,  Co.  v.  Canal  Comrs. 
21  Pa.  9,  22,  "are  so  easily  inserted  by 
mistake  or  fraud  that  every  consideration 
of  justice  and  policy  requires  that  they 
should  be  treated  as  nugatory  when  they 
do  find  their  way  into  the  enactments 
of  the  legislature."  "The  just  presimip- 
tion,"  says  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  7th  ed.  p.  565, 
^'in  every  such  case  is,  that  the  state  has 
granted  in  express  terms  all  that  it  de- 
signed to  grant  at  all,'*  and,  after  quoting 
from  the  supreme  court  of  Pennsylvania 
to  the  same  effect,  the  learned  author 
observes:  "This  is  sound  doctrine,  and 
should  be  vigilantly  observed  and  enforced.^' 
Since  the  decision  in  Dartmouth  College 
T.  Woodward,  4  Wheat.  518,  4  L.  ed.  629, 
r2]*thi8  court  has  had  frequent  occasion  to 
apply  and  enforce  the  doctrine  that  a 
grant  of  rights  in  public  property  accepted 
by  the  beneficiary  will  amount  to  a  con- 
tract entitled  to  protection  against  impair- 
ment by  action  of  the  state,  or  municipali- 
ses acting  under  state  authority.  Concur- 
rent with  this  principle,  and  to  be  consid- 
ered when  construing  an  alleged  grant  of 
this  character,  is  the  equally  well  estab- 
lished rule,  which  requires  such  grants 
to  be  made  in  plain  terms  in  order  to  con- 
Tey  ppvate  rights  in  respect  to  public 
property,  and  to  prevent  future  control 
of  such  privileges  in  the  public  interest. 
The  role  was  laid  down  with  clearness  by 
Chief  Justice  Taney  in  the  often-cited  case 
of  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet  420,  9  L.  ed.  773,  and  has  been 
udformly  applied  in  many  subsequent 
cases  in  this  court.  In  Perrine  v.  Chesa- 
P^oke  d  D.  Canal  Co.  9  How.  172-192,  13 
L.  el  92-100,  the  same  eminent  Chief 
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Justice,  speaking  for  the  court,  said:  "The 
rule  of  construction  in  cases  of  this  de- 
scription ...  is  this, — ^that  any  am- 
biguity in  the  terms  of  the  grant  must  op- 
erate against  the  corporation,  and  in  favor 
of  the  public,  and  the  corporation  can  claim 
nothing  that  is  not  clearly  given  by  the 
law.  We  do  not  mean  to  say  that  the 
charter  is  to  receive  a  strained  and  unrea- 
sonable interpretation,  contrary  to  the  ob- 
vious intention  of  the  grant.  It  must  be 
fairly  examined  and  considered,  and  rea- 
sonably and  justly  expounded."  In  the 
case  of  The  Binghamton  Bridge  {Chenango 
Bridge  Co.  v,  Binghamton  Bridge  Co.)  3 
Wall.  51,  75,  18  L.  ed.  137,  143,  it  was  said: 
"The  principle  is  this:  That  all  rights 
which  are  asserted  against  the  state  must 
be  clearly  defined,  and  not  raised  by  infer-  . 
ence  or  presumption;  and  if  the  charter 
is  silent  about  a  power,  it  does  not  exist. 
If,  on  a  fair  reading  of  the  instrument, 
reasonable  ooubts  arise  as  to  the  proper  in- 
terpretation to  be  given  to  it,  those  doubts 
are  to  be  solved  in  favor  of  the  state;  and 
where  it  is  susceptible  of  two  meanings, 
the  one  restricting  and  the  other  extend- 
ing the  powers  of  the  corporation,  that  con- 
struction is  to  be  adopted  which  works  the 
least  harm  to  the  state." 

This  principle  has  been  declared  axiomatic 
as  a  doctrine  of  this  court.  Northtoestem 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659, 
666,  24  L.  ed.  1036,  1038.  *In  Slidell  v.[478] 
Orandjean,  111  U.  S.  412,  438,  28  L.  ed. 
321,  330,  4  Sup.  Ct.  Rep.  475,  it  is  declared  a 
wise  doctrine;  "It  serves  to  defeat  any  pur- 
pose concealed  by  the  skilful  use  of  terms  to 
accomplish  something  not  apparent  on  the 
face  of  the  act,  and  thus  sanctions  only  open 
dealing  with  legislative  bodies/'  Among 
other  cases  afiirming  the  principle  in  this 
court  is  Coosaw  Mining  Co.  v.  South  Caro- 
lina, 144  U.  S.  550,  36  L.  ed.  637,  12  Sup.  Ct. 
Rep.  689,  in  which  it  was  applied  in  adopt- 
ing, of  two  doubtful  constructions,  the  one 
more  favorable  to  the  state.  Many  of  the 
cases  are  cited  in  a  note  to  Knoxville  Water 
Co.  V.  Knoxville,  decided  at  this  term.  200 
U.  S.  22,  34,  ante,  353,  359,  26  Sup.  Ct 
Rep.  224,  227.  Applying  the  principle  so 
frequently  asserted  and  uniformly  main- 
tained, we  tjiink  it  cannot  be  successfully 
maintained  that  the»  act  of  1865  contains 
a  clear  expression  of  legislative  intention 
to  extend  the  franchise  of  these  companies 
to  use  the  streets  of  Chicago,  without  ref- 
erence to  the  assent  of  the  city,  for  the 
long  term  of  ninety-nine  years,  and  for  that 
time  preventing  other  and  different  legis- 
lation restricting  this  grant  of  a  practically 
exclusive  right.  So  enormous  a  grant  of 
privileges,  including  an  exclusion  from  some 
streets  of  any  railway  system,  ought  not 
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lerm  of  ninety-nine  years,  and  withholds 
from  the  city  the  power  of  granting  any 
further  use  of  the  streets  to  the  railway 
companies,  except  upon  terms  of  extend- 
ing the  right  for  the  like  period.  While 
we  have  no  right  to  consider  this  act  by 
segregating  its  clauses  as  though  they  were 
[464]  separate  enactments,  *for  the  purpose  of 
having  its  provisions  clearly  in  view,  we 
insert  this  clause: 

''And  any  and  all  acts  or  deeds  of  trans- 
fer of  rights,  privileges,  or  franchises,  be- 
tween the  corporations  in  said  several  acts 
named,  or  any  two  of  them,  and  all  con- 
tracts, stipulations,  license^,  and  under- 
takings, made,  entered  into,  or  given,  and  as 
made  or  amended  by  and  between  the  said 
common  council  and  any  one  or  more  of 
the  said  corporations,  respecting  the  loca- 
tion, use,  or  exclusion  of  railways  in  or  upon 
the  streets,  or  any  of  them,  of  said  city, 
shall  be  deemed  and  held  and  continued  in 
force  during  the  life  hereof,  as  valid  and 
effectual,  to  all  intents  and  purposes,  as  if 
made  a  part,  and  the  same  are  hereby  made 
a  part,  of  said  several  acts.*' 

Does  a  fair  interpretation  of  this  clause 
of  the  act  extend  all  the  franchises,  privl- 
leges,  and  contracts  theretofore  made  for 
the  term  of  ninety-nine  years  T  This  clause 
deals    with : 

1.  The  transfers  of  rights,  privileges,  or 
franchises  between  the  corporations. 

2.  Comprehensively  speaking,  the  con- 
tracts made  between  the  city  and  the  com- 
panies. 

The  definition  of  "rights  and  privileges," 
as  the  terms  are  used  in  this  act,  is  not 
difficult  to  find.  It  is  contained  in  the  con- 
text of  the  act  confirming  "such  rights  and 
privileges,  immunities  and  exempf^ioRS.  as 
the  oonmion  council  has  [prescribed],  or 
may,  by  contract  with  said  parties,  or  any 
or  either  of  them,  prescribe."  This  defini- 
tion conforms  to  the  use  of  the  terms 
in  prior  acts  of  the  legislature  on  the  sub- 
ject as  well  as  to  ordinances  of  the  city 
granting  the  use  of  the  streets.  The  rights 
and  privileges  intended  are  such  as  have 
been  derived  from  contracts  with  the  city. 
Franchises  in  the  sense  we  have  stated 
have  been  the  grants  of  the  state.  licenses 
and  all  other  privileges  have  been  obtained 
from  the  city,  acting  under  the  authority  of 
the  acts  of  the  legislature  in  the  manner 
outlined  earlier  in  this  discussion.  As  to 
the  deeds  and  acts  of  transfer  of  rights, 
[465]  privileges,  and  franchises,  as  well  *as  the 
contract  rights  secured  from  the  city,  the 
act  declares  they  "shall  be  deemed  and  held 
and  continued  in  force  during  the  life 
hereof,  as  valid  and  effectual,  to  all  intents 
and  purposes,  as  if  made  a  part,  and  the 
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same  are  hereby  made  a  part,  of  said  sewrai 
acte." 

What  does  this  mean  f  It  eamioi  opentt 
to  extend  the  contract  rights  and  priri- 
leges,  obtained  directly  from  the  dty  befure 
or  after  the  transfer  by  one  company  to  tne 
other,  ninety-nine  years,  for  as  to  tbcK  tht 
act  distinctly  declares  that  the  eoatraeu, 
stipulations,  licenses,  and  undertakia^ 
between  the  council  and  the  companies,  shall 
stand  "as  made  or  amended."  This  dec- 
laration is  in  the  past  tense,  and  can  have 
no  reference,  by  any  fair  eonstmetioB,  to 
future  engagements. 

The  contracts,  by  this  dause,  in  all  their 
terms,  including  time  limits,  are  wnttes 
into  the  original  acta  of  1859  and  1861,  ts 
if  made  a  part  thereof.  Modi  dlscossina 
has  been  had  as  to  the  proper  interpreCs- 
tion  of  the  ambiguous  ezpremon  "dnriag 
the  life  hereof."  For  the  eompanies  it  ii 
insisted  that  its  meaning  is  to  extend 
all  franchises  and  contracts,  and  whether 
the  latter  haTe  been  or  may  thereafter  be 
made,  to  the  end  of  the  ninety-nine  yean, 
so  as  to  give  the  railways  the  fraaddst 
to  use  the  streets  for  that  period  by  an  ii^ 
revocable  grant,  irrespective  of  any  liauU- 
tions  by  state  or  munidpal  actioB 
quently  undertaken.  To  give  this  act  the 
struction  insisted  on  by  the  companies  is  ia- 
consistent  with  the  policy  of  the  sUt«, 
declared  in  the  act  of  1859,  whldi  ratiied 
the  ordinance  of  1858,  and  gave  additionsl 
rights  in  the  streets  only  upon  nMsiBiag 
the  consent  of  the  city.  It  practically  reads 
out  of  the  act  the  preceding  da«ie  of  the 
very  section  under  consideration,  whieh  ex- 
pressly recognizes  the  authority  of  the  dty 
council  to  control  the  use  of  the  streKs 
by  contracts  whieh  it  has  made  or  may 
make  in  the  future.  To  say  that  oontrsH*, 
the  terms  and  conditions  of  whidi  src  left 
to  agreement  with  the  dty,  could  onlv 
be  made  upon  terms  of  extensioii  to  maeti 
nine  years,  is  to  nullify  in  an  importaat 
particular  *the  powers  conferred  ia  the  aet| 
The  construction  contended  for  requires  a* 
to  ignore  or  entirdy  change  the  wmm  of 
terms  establishing  tne  contracts  as  bs^. 
and  requires  an  interpretation  wnkk  ap- 
plies to  the  future  what  ii  apeHJeally 
stated  to  be  meant  for  the  past.  It 
violence  to  the  rule  contended  for  by 
sel  for  the  companies, — that  words  art  t* 
be  considered  in  their  ordinary  signiAeatioa. 
and  every  part  of  the  statute,  if  practkabk. 
given  meaning  in  harmony  with  its  other 
provisions  upon  the  subject.  It  is  Vfsd 
that  the  words  "as  made  or  amended*  ms 
have  reference  to  the  future,  and  wert  la- 
tended  to  give  a  prospective  operatioa  t» 
the  act,  and  to  read  into  all  eoatratf* 
thereafter  to  be  made,  as  well  as  thersteion 
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made,  a  right  to  use  the  streets  without 
the  consent  of  the  city  for  the  extended 
period.  And  it  is  said  that  this  is  particu- 
larly shown  by  the  use  of  the  words  "as 
Amended."  But  this  expression  was  used 
in  the  seventh  paragraph  of  the  act  of  1859, 
resting  in  the  corporations  the  rights  and 
privileges  granted  by  the  ordinances  of  the 
common  council  "and  the  amendments 
thereto."  The  ordinance  of  August  16, 
1S58,  was  itself  an  amendment  of  prior 
municipal  I^islation.  The  purpose  of  the 
act  of  1S65  was  to  continue,  as  made,  the 
former  contracts,  with  their  amendments. 
If  it  was  intended  to  extend  all  past  con- 
tracts and  licenses  for  the  use  of  the  streets 
to  the  term  of  ninety-nine  years,  and  to 
require  the  city  council  to  enter  into 
DO  new  engagements  for  terms  and  condi- 
tions which  should  not  extend  to  that 
period,  it  would  have  been  easy  to  give  ex- 
pre^ion  to  such  purpose  in  plain  words, 
and  not  resort  to  language  which,  as  stated 
in  one  of  the  briefs  of  the  learned  counsel 
for  the  companies,  is  "unusual  and  more  or 
less  figurative."  If  the  words  used  have  no 
^ect  to  control  the  right  of  future  con- 
tract, but  do  extend  the  term  of  the 
contracts  made  to  ninety-nine  years,  then 
we  may  have  the  anomalous  situation  of 
some  contracts  for  short  and  some  for 
long  terms  in  the  same  system  of  railroads. 
It  is  true  that  we  are  to  consider  the  sit- 
uation as  it  was  when  the  act  was  passed, 
and  not  in  the  light  of  the  subsequent 
l7]growth  and  development  •of  the  city.  But 
io  1865  the  policy  of  local  control  of  the 
streets  for  railway  purposes  had  been  de- 
clared and  acted  upon.  So  radical  a  de- 
parture as  is  contended  for  must  be  found 
in  terms  plainly  stated  and  clearly  defined. 
It  is  contended  that  unless  the  construction 
insisted  upon  for  the  companies  is  given  to 
the  act,  no  force  or  effect  is  given  to  the 
expression  "during  the  life  hereof,"  and 
a  well-recognized  rule  is  invoked  that  all 
parts  of  this  law  must  be  given  force  and 
effect  in  interpreting  its  meaning.  While  it 
is  incumbent  upon  those  claiming  under  a 
public  grant,  as  we  have  already  stated, 
to  make  out  the  rights  contended  for  by 
terms  which  clearly  and  unequivocally  con- 
vey them,  and  it  is  enough  to  deny  the 
priril^ies  contended  for  if,  upon  considering 
the  act,  the  mind  rests  in  doubt  and  uncer- 
tainty as  to  whether  they  are  intended 
to  be  confeired,  we  think  this  act  can  be 
givoi  a  construction  which  shall  give  some 
meaning  and  effect  to  the  words  "during 
the  life  hereof."  Literally  construed,  the 
phrase  would  mean  for  the  life  of  the  act. 
It  has  been  suggested  that  it  may  mean 
imtil  the  corporations,  by  forfeiture  or 
otherwise,  go  out  of  existence.  But  these 
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meanings  do  not  seem  to  aid  the  purpose 
manifested  in  the  law,  and  meaningless 
phrases  are  not  supposed  to  be  used  to 
express  the  legislative  will.  Bearing  in 
mind  that  the  franchises  granted  came 
frgm  the  state,  the  nature  and  extent  of 
the  rights  included  in  those  franchises,  that 
the  franchise  to  be  a  corporation  was  ex- 
tended by  the  Ist  section  of  the  act,  and 
that  the  franchise,  the  transfer  of  which 
was  intended  to  be  confirmed  in  the  clause 
now  before  us,  embraced  the  right  granted 
by  the  state  to  use  the  streets  with  the  au- 
thority of  the  city,  and  that  the  rights  and 
privileges  were  obtained  from  the  city, 
let  us  see  if  some  meaning  can  be  found 
consistent  with  the  other  parts  of  the  act 
and  recognized  rules  of  construction.  Con- 
ceding for  this  purpose  the  contention  on 
behalf  of  the  companies  that  the  phrase, 
"during  the  life  hereof,"  may  mean  for 
the  term  of  ninety- nine  years,  for  that 
period  the  act  provides  that  certain  things 
"shall  be  deemed  and  held  and  continued 
in  force."  What  ♦are  they?  1.  "Any  and[468I 
all  acts  or  deeds  of  transfer  of  rights, 
privileges,  or  franchises  between  the  cor- 
porations in  said  several  acts  named  or  any 
two  of  them."  2.  "All  contracts,  stipula- 
tions, licenses,  and  undertakings,  made,  en- 
tered into,  or  given,  and  as  made  or 
amended  by  and  between  the  said  common 
council  and  any  one  or  more  of  the  said  . 
corporations,  respecting  the  location,  use^ 
or  exclusion  of  the  railways  in  or  upon 
the  streets  or  any  of  them  of  said  city.*^ 
The  context  of  the  act,  as  we  have  seen,, 
defines  rights  and  privil^es  to  be  such  as 
are  derived  from  the  contracts  with  the  * 
city.  It  recognizes,  as  do  the  ordinances 
previously  passed,  in  the  use  made  of  the 
same  phrase,  that  the  city  is  the  source 
from  whence  they  came.  Franchises,  as  we 
have  said,  came  from  the  state.  The  phrase,  * 
"during  the  life  hereof,"  cannot  be  held  to 
extend  contract  rights  to  ninety-nine  years  "^^ 
without  doing  violence  to  the  terms  which  I 
just  precede  this  phrase  and  are  found  in 
the  same  sentence,  confirming  all  contracts, 
stipulations,  licenses,  and  undertakings  "as 
made  or  amended."  The  vital  part  of  such 
contracts  is  the  duration  of  the  occupancy 
of  the  streets,  expressly  limited  to  twenty- 
five  years,  and  in  some  cases  twenty-five 
years  and  until  purchase  by  the  city.  To 
say  that  "during  the  life  hereof,"  in  the 
sense  tha^  it  means  ninety-nine  years,  is 
to  be  the  life  of  the  contracts,  permits 
that  part  of  the -sentence  to  repeal  the  pro- 
vision of  the  clause  which  reads  them  into 
the  original  act  in  all  respects  as  made  or 
amended.  Rejecting,  therefore,  such  impos- 
sible construction  as  doing  violence  to  the 
T^ry  terms  of  the  law,  there  is  only  left 
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of  the  things  provided  for  which  can  be 
consistently  extended  for  ninety-nine  years, 
the  acts  or  deeds  of  transfer  between  the 
corporations  so  far  as  they  relate  to  fran- 
chises which  are  not  subject  to  the  express 
limitations  .of  the  act, — ^that  they  shall 
stand  as  made.  These  franchises  as  con- 
veyed were  necessarily  limited  to  twenty- 
five  years,  the  then  life  of  the  companies. 
The  first  part  of  this  act  has  prolonged  the 
corporate  life  to  ninety-nine  years.  In  the 
sense  which  we  have  already  defined  the 
^469]  franchise  granted  by  the  state,  as  *conf erring 
the  right  to  use  and  occupy  the  streets 
with  permission  from  the  city,  the  act  may 
be  consistently  held  to  extend  and  validate 
the  deeds  of  transfer  as  conveying  a  con- 
tinued right  to  such  franchise  for  the  ex- 
tended period  of  the  lives  of  the  corpora- 
tions. This  construction  gives  some  weight 
and  force  to  this  ambiguous  expression,  and, 
taking  the  entire  aot  together,  is  more  con- 
sistent with  the  legislative  purpose  ex- 
pressed than  is  the  one  put  forward,  which 
ignores  the  reference  to  the  contracts  in 
their  original  form  and  extends  them  all 
for  ninety-nine  years,  while  the  act  de- 
clares they  shall  not  be  disturbed  as  made. 
It  is  not  to  be  understood  that  the  interpre- 
tation herein  suggested  frees  the  judicial 
mind  from  doubt  as  to  the  meaning  of  this 
^ct,  any  more  than  its  ambiguous  and  con- 
tradictory phrases  could  have  impressed 
upon  the  legislative  understanding  the 
meaning  now  contended  for  by  the  com- 
panies. It  is  the  application  of  the  settled 
rule  of  interpretation  to  such  grants  which 
invalidates  the  claims  made  for  it,  rather 
than  any  clear  and  satisfactory  interpreta- 
tion which  has  been  suggested  by  counsel 
or  arrived  at  by  the  court. 

This  construction  is  in  harmony  with  the 
policy  of  the  state,  as  evidenced  in  its  prior 
legislation  on  the  subject,  and,  in  the 
•earlier  part  of  the  section  uiider  considera- 
tion, it  gives  some  meaning  to  all  parts  of 
the  act,  and  makes  its  provisions  con- 
sistent with  each  other.  It  preserves  local 
control  of  streets  for  railway  purposes, 
which  the  legislature,  in  all  of  the  acts 
under  consideration,  has  sought  to  protect. 
Considering  the  act  as  a  whole,  it  has 
th«  effect  to  extend  the  life  of  the  corpora- 
tions to  ninety-nine  years  and  to  authorize 
the  use  of  the  streets  of  Chicago,  with  the 
consent  and  upon  terms  agreed  upon  with 
the  council,  and  this  right  may  be  acquired 
in  like  manner  during  the  extended  life 
of  the  corporations  for  such  periods  as 
may  be  contracted  for.  Contracts  already 
made  are  affirmed  as  made.  The  transfers 
between  the  companies  are  validated. 

Further  contracts  may  be  entered  into 
and  amendments  made  witliout  resort  to 
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new  legislation  empowering  the  eorporm- 
tions,  *as  the  right  of  amendment  is  gives, [| 
reserving  the  right  of  modification  or  re- 
peal, by  a  majority  of  the  aldermen  dected 
or  act  of  the  general  assembly,  of  the  right 
to  charge  a  higher  rate  than  5  eents. 

While  it  is  true  that  if ,  by  the  act.  tht 
state  had   conferred  a  grant  of  the  right 
to  use  the  streets  for  the  period  of  ninety- 
nine   years,   entitled   to   the   protection   of 
the    contract    clause   of    the    ConstitutioaL 
such  right  could  not  be  impaired  by  any 
subsequent  legislation,  it  is  worthy  of  note, 
as  showing  the  continuous  legislative  pol- 
icy of  the  state,  that  in  the  act  of  March, 
1867,  amending  the  charter  of  the  dty  of 
Chicago,  it  was  provided  that  no  grant  of 
the  right  to  use  the  streets  should  be  given, 
or    those    already    given    extended,    nnless 
by  a  vote  of  three  fourths  of  all  the  alder- 
men  elected,   and  that  no  grant,  consent, 
or   permission   theretofore  given  or  made, 
or  thereafter  given,  should  in  any  case  be 
extended  until  within  one  year  of  the  expi- 
ration of  the  grant,    consent,  or  permissian, 
and   in   case   of   veto  by   the   mayor  snch 
grant    or    permission    should    receive    the 
vote  of  three  fourths  of  all  the  aldermen. 
This  act  shows  a  consistent  policy  of  local 
control,  and  is  inconsistent  with  the  theory 
of  a  grant  already  made  for  the  use  of  the 
streets  for  ninety-nine  years. 

In  reaching  the  conclusions  herein  stated 
as  to  the  proper  construction  of  the  sek 
of  1865,  amending  the  act  of  1859,  we  an 
not  unmindful  of  the  fact  that  modi  eta 
be  said  in  favor  of  the  view  oontoided  lor 
by  the  learned  counsel  for  the  oompaniea 
The  construction  of  this  act,  as  we  htvt 
said,  is  by  no  means  free  from  diflkohj. 

It  is  true  that  Gov^or  Oglesby,  in  )ii» 
message  returning  this  act  with  his  vKo, 
gave  it  a  construction  which  would  main- 
tain the  right  to  use  the  streets  for  the 
period  of  ninety-nine  years.  While  hit  eoa- 
struction  was  assumed  rather  than  doMs- 
strated,  and  the  stress  of  his  argument  wu 
upon  the  impropriety  and  oonstitotioasl 
invalidity  of  thus  postponing  the  right  of 
the  city  to  purchase,  it  may  be  admitted 
that  his  interpretation  of  the  act  sustaio* 
the  view  contended  for  by  *the  oompaBki.[^1 
But,  as  we  have  said,  the  aot  upon  its  ha 
is  ambiguous  and  uncertain.  We  wnA 
judge  of  it  by  the  terms  in  which  it  it 
expressed.  A  construction  oan  be  givsi 
it  which  would  extend  all  the  ooatruti 
with  the  city  for  the  term  of  ninety  niae 
years.  On  the  other  hand*  it  oan  be  nuis* 
tained,  with  at  least  equal  foree,  that  w'^' 
withstanding  the  Governor's  view,  it  ii* 
firmed  the  contracts  as  made,  thus  dis- 
tinctly recognizing  the  comparatively  short 
term  of  twenty- five  years,  for  which  tbrr 
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eipressly  stipulated.  It  must  be,  therefore, 
uncertain  whether  the  legislators  voted 
for  this  act  upon  one  construction  or  the 
other.  It  may  be  that  the  very  ambiguity 
(d  the  act  was  the  means  of  securing  its 
passage.  Legislative  grants  of  this  char- 
acter should  be  in  such  unequivocal  form 
of  expression  that  the  legislative  mind 
may  be  distinctly  impressed  with  their 
diaracter  and  import,  in  ordnr  that  the 
privileges  may  be  intelligently  granted  or 
purposely  withheld.  It  is  matter  of  oom- 
moD  knowledge '  that  grants  of  this  char- 
acter are  usually  prepared  by  those  inter- 
ested in  them,  and  submitted  to  the  l^s- 
Utore  with  a  view  to  obtain  from  such 
bodies  the  most  liberal  grant  of  privileges 
which  they  are  willing  to  give.  This  is 
one  among  many  reasons  why  they  are  to 
be  strictly  construed.  Pierce,  Railroads, 
491;  New  Orleans  d  C.  R.  Co.  v.  New  Or- 
leojw,  34  La.  Ann.  447.  "Words  of  equivo- 
cal import,"  said  Mr.  Chief  Justice  Black, 
in  Pennsylvania  R,  Co.  v.  Canal  Comrs. 
21  Pa.  9,  22,  "are  so  easily  inserted  by 
mistake  or  fraud  that  every  consideration 
of  justice    and   policy   requires   that   they 

I  should  be  treated  as  nugatory  when  they 
do  find  their  way  into  the  enactments 
of  the  l^islature."  "The  just  presump- 
taon,"  says  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  7th  ed.  p.  565, 
"in  every  such  case  is,  that  the  state  has 
granted  in  express  terms  all  that  it  de- 
signed to  grant  at  all,''  and,  after  quoting 
from  the  supreme  court  of  Pennsylvania 
to  the  same  effect,  the  learned  author 
observes:  "This  is  sound  doctrine,  and 
should  be  vigilantly  observed  and  enforced.'' 
Since  the  decision  in  Dartmouth  College 
r.  Woodward,  4  Wheat.  518,  4  L.  ed.  629, 

V2]*thiB  court  has  had  frequent  occasion  to 
apply  and  enforce  the  doctrine  that  a 
grant  of  rights  in  public  property  accepted 
by  the  beneficiary  will  amount  to  a  con- 
tract entitled  to  protection  against  impair- 
ment by  action  of  the  state,  or  municipali- 
Ues  acting  under  state  authority.  Concur- 
rent with  this  principle,  and  to  be  consid- 
ered when  construing  an  alleged  grant  of 
this  character,  is  the  equally  well  estab- 
lished rule,  which  requires  such  grants 
to  be  made  in  plain  terms  in  order  to  con- 
vey private  rights  in  respect  to  public 
property,  and  to  prevent  future  control 
of  such  privileges  in  the  public  interest. 
The  rule  was  laid  down  with  clearness  by 
Chief  Justice  Taney  in  the  often-cited  case 
of  Clutrles  River  Bridge  v.  Warren  Bridge, 
11  Pet  420,  9  L.  ed.  773,  and  has  been 
nifonnly  applied  in  many  subsequent 
cases  in  this  court.  In  Perrine  v.  Chesa- 
pnke  d  D.  Canal  Co,  9  How.  172-192,  13 
Lb  ed.  92-100,  the  same  eminent  Chief 
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Justice,  speaking  for  the  court,  said:  "The 
rule  of  construction  in  cases  of  this  de- 
scription ...  is  this, — that  any  am- 
big^ty  in  the  terms  of  the  grant  must  op- 
erate against  the  corporation,  and  in  favor 
of  the  public,  and  the  corporation  can  claim 
nothing  that  is  not  clearly  given  by  the 
law.  We  do  not  mean  to  say  that  the 
charter  is  to  receive  a  strained  and  unrea- 
sonable interpretation,  contrary  to  the  ob- 
vious intention  of  the  grant.  It  must  be 
fairly  examined  and  considered,  and  rea- 
sonably and  justly  expounded."  In  the 
case  of  The  Binghamion  Bridge  {Chenango 
Bridge  Co.  v.  Binghamion  Bridge  Co,)  3 
Wall.  61,  76,  18  L.  ed.  137,  143,  it  was  said: 
"The  principle  is  this:  That  all  rights 
which  are  asserted  against  the  state  must 
be  clearly  defined,  and  not  raised  by  infer-  . 
ence  or  presumption;  and  if  the  charter 
is  silent  about  a  power,  it  does  not  exist. 
If,  on  a  fair  reading  of  the  instrument, 
reasonable  doubts  arise  as  to  the  proper  in- 
terpretation to  be  given  to  it,  those  doubts 
are  to  be  solved  in  favor  of  the  state;  and 
where  it  is  susceptible  of  two  meanings, 
the  one  restricting  and  the  other  extend- 
ing the  powers  of  the  corporation,  that  con- 
struction is  to  be  adopted  which  works  the 
least  harm  to  the  state." 

This  principle  has  been  declared  axiomatic 
as  a  doctrine  of  this  court.  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659, 
666,  24  L.  ed.  1036,  1038.  *In  Slidell  v.  [473] 
Grand  jean.  111  U.  S.  412,  438,  28  L.  ed. 
321,  330,  4  Sup.  Ct.  Kep.  475,  it  is  declared  a 
wise  doctrine;  "It  serves  to  defeat  any  pur- 
pose concealed  by  the  skilful  use  of  terms  to 
accomplish  something  not  apparent  on  the 
face  of  the  act,  and  thus  sanctions  only  open 
dealing  with  legislative  bodies.''  Among 
other  cases  afiirming  the  principle  in  this 
court  is  Coosaw  Mining  Co,  v.  South  Caro- 
lina, 144  U.  S.  560,  36  L.  ed.  537,  12  Sup.  Ct. 
Rep.  689,  in  which  it  was  applied  in  adopt- 
ing, of  two  doubtful  constructions,  the  one 
more  favorable  to  the  state.  Many  of  the 
cases  are  cited  in  a  note  to  Knowville  Water 
Co.  V.  Knosoville,  decided  at  this  term.  200 
U.  S.  22,  34,  ante,  353,  359,  26  Sup.  Ct 
Rep.  224,  227.  Applying  the  principle  so 
frequently  asserted  and  uniformly  main- 
tained, we  t}iink  it  cannot  be  successfully 
maintained  that  the»  act  of  1865  contains 
a  clear  expression  of  l^slative  intention 
to  extend  the  franchise  of  these  companies 
to  use  the  streets  of  Chicago,  without  ref- 
erence to  the  assent  of  the  city,  for  the 
long  term  of  ninety-nine  years,  and  for  that 
time  preventing  other  and  different  legis- 
lation restricting  this  grant  of  a  practically 
exclusive  right.  So  enormous  a  g^ant  of 
privileges,  including  an  exclusion  from  some 
streets  of  any  railway  system,  ought  not 
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to  be  presumed  or  held  to  be  conferred 
in  doubtful  and  ambiguous  words.  Grants 
of  this  character  are  not  to  be  destroyed 
by  an  unreasonable  or  narrow  interpreta- 
tion. But  if  ambiguity  is  fatal  to  such 
daim  of  rights  as  agamst  the  public,  for 
the  stronger  reason  must  such  grants  of 
far-reaching  and  exclusive  privileges  as 
are  here  asserted  fail  when  they  can  only 
be  maintained  by  strained  construction 
in  their  favor. 

The  effect  of  the  act  of  1865  was  to 
affirm  the  contracts  as  made  between  the 
council  and  the  companies;  these  contracts 
must  stand  as  concluded,  unless  changed 
by  subsequent  agreement  between  the  par- 
ties. As  we  have  said,  the  principal  ques- 
tion in  the  case  concerns  the  construction 
•  of  the  act  of  February  14,  1859,  as  amended 
by  the  act  of  February  6,  1865.  The 
learned  circuit  court,  holding  the  opinion 
that  the  right  to  use  the  streets  was  extend- 
ed for  the  prolonged  term  of  the  corporate 
life  of  the  companies,  also  held  that  the 
[474]  adoption  of  *the  cities  and  villages  act  by 
the  city  of  Chicago,  in  May,  1875,  which 
act  was  passed  under  the  Constitution  of 
Illinois,  taking  effect  in  1870,  put  an  end 
to  the  right  of  the  city  of  Chicago  to  there- 
after designate  streets  under  the  former 
acts,  and  that  contracts  subsequently  made 
were  subject  to  the  limitation  of  twenty 
years,  as  provided  in  the  cities  and  villages 
act  of  1872.  The  court  applied  the  prin- 
ciples upon  which  it  construed  the  acts  in 
question,  and  gave  it  effect  as  to  numerous 
streets  which  were  the  subject  of  contracts 
between  the  city  and  the  companies.  Under 
our  conclusions  the  decree  must  be  reversed, 
and  the  construction  we  have  given  the 
act  may  require  a  decree  differing  from 
that  rendered  in  the  circuit  court,  when 
applied  to  particular  streets.  But  we  shall 
not  take  up  all  these  controversies  in  de- 
tail, and  shall  leave  to  the  circuit  court 
a  readjustment  of  the  decree  upon  the  lines 
of  tuis  opinion.  There  are,  however,  certain 
matters  in  the  case  which  have  been  fully 
argued  and  should  be  determined  before 
the  case  is  again  considered  in  the  circuit 
court.  On  these  features  of  the  case  we 
will  not  enter  upon  extended  discussion, 
but  briefly  indicate  our  views  upon  them. 

It  was  held  by  the  le&med  circuit  court 
that  the  amending  act  of  1865  had  appli- 
cation to  the  North  Chicago  City  Railway 
Company,  and  had  the  effect  to  extend  the 
corporate  life  of  that  company.  We  think 
this  is  a  correct  view.  By  the  10th  sec- 
tion of  the  act  of  1859  all  the  grants, 
powers,  privileges,  immunities,  and  fran- 
chises conferred  upon  Parmalee  and  others, 
by  the  act  for  the  south  and  west  divisions 
of  the  dty  of  Chicago,  were  conferred  upon 
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certain    persons    by    the    corporate 
of  the  North  Chicago  City  Bail  way  Cbm- 
pany,  for  the  north  division  of  the  dty,  im 
the  county  of  Cook,  as  fuiiy  and  effectaally 
as   if   they   had   been   by   a   separate   ad 
incorporated,  with  all  of  said  grants,  pow- 
ers,  immunities,  privileges,  and  franchid 
By  the  1st  section  of  the  act  of  1865 
corporate  lives  of  the  Chicago  City 
way  Company,  created  by  the   1st  seetioa 
of  the  act  of  1859,  and  the  Chicago  We«t 
Division    Railway    Company,   created     bj 
the  1st  section  of  the  *act  of  1861,  were  ex-[ 
pressly    extended    for    ninety-nine    year*. 
While  nothing  was  spedfically  said  of  the 
North  Chicago  City  Railway  CompsDy  in 
this    connection,    the    10th    section   of   the 
act,  after  this  amendment,  we  think,  should 
be   read   in  connection   with   the  amended 
act,    so    that   the    act    of    1859    is   to   be 
read  as   if  it  had  originally  been  in  tlte 
amended  form.     In  this  view  the  extend»i 
life  of  the  corporations  created  by  the  1st 
section  must  be  read  into  the  charter  oi 
the  North  Chicago  City  Railway  Companyp 
created  by  the  10th  section. 

We  believe  this  view  is  sustained  bj  m- 
son  and  authority.  Holbrook  v.  Nicely  M 
HI.  161.  The  rule  was  thus  stated  in  Fmr- 
rell  V.  State,  54  N.  J.  L,  421,  24  AtL  725: 
''As  a  rule  of  construction,  a  statute  amesd- 
ed  is  to  be  understood  in  the  same  tenm 
exactly  as  if  it  had  read  from  the  beginniaf 
as  it  does  amended.  People  em  rtL  Per- 
sons V.  Circuit  Judge,  37  Mich.  287.  In  Ci>»- 
rod  V.  NaU,  24  Mich.  275,  a  seetioB  ia  a 
chapter  of  the  Code  was  amended,  and  it  wm 
held  that  it  was  not  intended  to  operate  in- 
dependently of  the  other  provisions  of  the 
chapter,  but  that  the  whole  ehaptar,  in  its 
present  form,  must  be  read  as  one  act 

"The  rule  is  correctly  stated  in  EndUoli 
on  Interpretation  of  Statutes,  §  294,  as  fel- 
lows: 'A  statute  which  is  amended  is  there- 
after, and  as  to  all  acts  subsequently  doo^ 
to  be  construed  as  if  the  amendment  hsd  al- 
ways been  there,  and  the  amendment  itself 
so  thoroughly  becomes  a  part  of  the  origiail 
statute  that  it  must  be  construed  in  Tiev 
of  the  original  statute  as  it  stands  after 
the  amendments  are  introduced  and  the  Bat- 
ters superseded  by  the  amoidments  eUni- 
nated.' "  This  view  is  strengthened  by  tke 
language  of  the  2d  section,  which  speaks  of 
the  deeds  of  transfer  of  rights  betweei  the 
corporations,  in  said  several  acts,  or  *i^r 
two  of  them." 

The  dty  of  Chicago  has  constantly  leeDf* 
nized  the  corporate  existence  of  this  eon* 
pany  and  has  made  numerous  agreeoMBts 
with  it  as  such  corporation.  In  Ohieefo  v. 
Sheldon,  9  Wall.  50,  19  L.  ed.  594,  la  eoa- 
sidering  a  contract  between  the  North  Chi* 
oago  City  Railway  Company  and  the  dtj  ss 
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to  the  extent  of  street  improyement  by  way 
of  paving,  etc.,  which  could  be  required  of 

r€J^*tbe  company  under  the  ordinance  of  May 
23,  1859,  granting  it  rights  and  privileges  in 
fh»  streets,  this  court,  speaking  through  Mr. 
Justice  NcJson,  concluded  its  opinion  as  fol- 
lows: "A  point  is  made  that  the  legisla- 
ture have  not  conferred  or  intended  to  con- 
fer authority  upon  the  city  to  make  this  con- 
tract We  need  only  say  that  full  power  was 
not  only  conferred,  but  that  the  contract  it- 
self has  been  since  ratified  by  this  body." 
The  learned  justice,  speaking  of  the  con- 
tract, obviously  referred  to  the  ordinance  of 
May  23,  1859,  passed  under  the  authority 
conferred  by  the  act  of  February  14, 
1S59,  and  the  ratification  by  the  legisla- 
tore  under  the  act  of  February  6,  1865.  We 
have  no  doubt  that  this  act  was  intended  to 
apply  to  the  North  Chicago  City  Railway 
Company  as  well  as  to  the  companies  specif- 
ically covered  in  the  Ist  section  of  the  act. 
The  ordinance  of  1858  in  its  10th  section 
gave  the  right  to  operate  the  "said  rail- 
ways for  twenty-five  years,  and  thereafter 
to  parties  operating  said  railways  the  en- 
jojment  of  all  privileges  granted  until  the 
common  council  shall  elect,  by  order  for 
that  purpose,  to  purchase  the  tracks,  rail- 
way cars,  carriages,  station  houses,  sta- 
tion grounds,  furniture,  and  implements  of 
every  kind  and  description  used  in  the  con- 
struction and  operation  of  said  railways  or 
the  appurtenances  in  and  about  the  same." 
By  I  7  of  the  act  of  February  14,  1859, 
all  of  the  rights  and  privileges  granted  or 
intended  so  to  be  to  Parmalee  and  others, 
by  the  ordinances  and  amendments,  were 
confirmed  and  vested  in  the  corporations. 
The  affirmance  of  these  rights  and  privi- 
\tges  gave  them  the  sanction  and  made 
them  part  of  the  legislative  act.  After- 
wards certain  of  the  rights  and  privileges 
of  the  Chicago  City  Railway  Company  were 
transferred  by  the  Vieed  of  July  30,  1863, 
IS  stated  in  said  conveyance,  to  the  Chica- 
go West  Division  Railway  Company.  This 
deed  of  transfer  is  confirmed  by  the  act  of 
1865.  Later  the  system  of  railways  was 
extended  under  ordinances  of  the  city  and 
with  the  assent  of  village  boards  of  trus- 
tees. It  is  the  contention  of  the  receivers 
that^by  reason  of  the  premises  the  railway 
companies  became  entitled  to  operate  the 

njentire  system  for  *the  extended  period  of  the 
set  of  1866 — for  ninety-nine  years — and 
thereafter  until  the  city  of  Chicago  shall 
lawfully  purchase  all  of  the  said  railways, 
property,  equipment,  and  appurtenances, 
tnd  pay  for  the  same  in  cash  at  its  then 
Appraised  value.  It  is  the  contention  of 
the  city  that  this  extension  of  the  right  to 
purchase  by  virtue  of  the  ordinance  of  1858, 
Affinned  in  tile  act  of  1859  and  the  amend- ' 
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ment  of  1865,  must  be  confined  to  the  streets 
covered  by  the  ordinance  of  1858.  That 
the  right  to  use  the  streets  under  the  ordi- 
nance of  1858  was  extended  to  all  subse- 
quently acquired  rights  to  use  the  streets 
under  the  new  contracts,  so  that  the  right 
would  continue  until  purchase  be  made  of 
the  entire  property  of  both  systems  of  rail- 
way, we  cannot  concede.  It  does  violence 
to  the  language  of  the  ordinance  of  1858, 
which,  by  its  terms,  is  limited  to.  the  rail- 
ways therein  and  thereby  provided  for,  and 
would  be  an  extension  of  corporate  privi- 
leges by  implication,  in  violence  of  the  set- 
tled rule  to  which  we  have  had  occasion  to 
refer  in  the  principal  discussion. 

While  not  conceding  the  soundness  of  the 
contention  that  the  right  of  purchase  is 
extended  to  all  the  property  of  the  railway 
companies  by  reason  of  the  unity  of  the 
system,  there  are  certain  ordinances  con- 
firmed by  the  act  of  1865  which  require 
specisd  attention.  As  we  have  seen,  by  the 
ordinance  of  May  23,  1859,  permission  was 
gi^n  to  lay  a  street  railway  on  and  along 
certain  streets  and  bridges  in  the  south  and 
west  divisions  of  the  city  of  Chicago,  "and 
the  same  to  keep,  maintain,  and  use  and  to 
operate  thereon  railway  cars  and  carri acres 
during  all  the  term  of  the  said  act  of  Feb- 
ruary 14,  1859,  specified  and  prescribed,  in 
the  manner  and  upon  the  conditions  hereip- 
after  designated."  On  the  same  day.  May 
23,  1859,  a  grant  was  made  to  the  North 
Chicago  City  Railway  Company  of  the  right 
to  use  certain  streets,  the  rights  and  privi- 
l^es  granted  to  be  in  force  for  the  benefit 
of  the  company  for  the  full  term  of  twenty- 
five  years  from  the  passage  of  the  ordinance, 
and  no  longer.  This  difference  in  the  grants 
to  the  two  railway  companies  is  significant. 
In  the  ordinance  of  1858  the  *grant  to  Par- [478] 
malee  and  others  was  for  the  term  of  twen- 
ty-five years,  with  the  right  of  the  par- 
ties operating  the  railways  to  enjoy  all  the 
said  privileges  until  the  common  council 
elect,  by  order  for  that  purpose,  to  purchase 
the  tracks  and  other  property  used  in  the 
construction  and  operation  of  said  railways 
and  appurtenances,  and  pay  for  the  same  in 
the  manner  designated  in  the  ordinance. 
This  grant  was  expressly  confirmed  by  the 
act  of  1859,  in  §  7  thereof.  Otherwise  there 
was  no  specific  grant  in  that  act  fixing  the 
time  for  which  the  railway  company  might 
operate  in  the  streets.  As  we  have  seen, 
in  that  law  there  was  a  distinct  affirmation 
of  what  the  common  council  had  authorized 
the  corporators  to  do,  and  might  thereaft- 
er authorize  the  corporation  to  do  by  con- 
tract. The  North  Chicago  City  Railway 
Company,  prior  to  the  act  of  1859,  had  no 
agreement  as  to  streets.  The  reason  for  the 
grant  of  different  terms  to  the  different 
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companies,  we  think,  is  apparent.  On  the 
west  side  reference  was  made  to  the  term 
granted  in  the  act  of  February  14,  1859, 
for  the  purpose  of  giving  the  Chicago  City 
Railway  Company  the  same  term  as  had  been 
granted  and  confirmed  therein  as  to  the 
streets  named  in  the  ordinance  of  August, 
1868,  and,  in  our  judgment,  gave  to  that 
company  a  grant  in  the  same  terms,  that  is, 
for  twenty-five  years,  and  until  the  city 
purchase  in  the  manner  designated.  On  the 
north  side,  there  being  no  such  legislative 
confirmation  of  rights  already  undertaken 
to  be  conferred  by  the  council,  the  grant 
was  specifically  limited  to  a  period  of  twen- 
ty-five years,  "and  no  longer." 

In  considering  the  effect  of  the  ordinances 
passed  by  the  conmion  council  of  the  city  of 
Chicago  in  the  period  from  February,  1859, 
to  May  3,  1876,  it  may  be  well  to  briefly 
summarize  the  terms  of  these  ordinances. 
They  will  be  found  in  the  margin.^ 
[479]  *  After  the  passage  of  the  cities  and  vil- 
lages act  of  1872,  accepted  by  the  city  of 
Chicago  in  May,  1876,  the  following  ordi- 
nance was  passed,  being  the  so-called  "com- 
promise ordinance:" 


♦"July  10,  1883  (amended  August  «,  1883 >— [I 
"Extending  the  Term  for  Twenty  Yemn 
from  This  Date.  Accepted  by  North 
Cnicago  City  Railway  Company,  Au- 
gust 8,  1883;  by  the  Chicago  City 
Railway  Company  and  the  Chica^ 
West  Division  Railway  Company,  Au- 
gust 10,  1883." 

This  ordinance  contained  this  proTtso: 
"But  nothing  in  this  section  eontained,  or 
the  acceptance  hereof,  shall  in  any  mannfr 
impair,  change,  or  alter  the  existing  rights* 
duties,  and  obligations  of  the  city  or  of  said 
companies,  respectively,  from  and  after  the 
said  term  of  years  hereinbefore  mentioofd.** 

We  thus  perceive  a  consistent  purpose 
running  through  the  grants  to  the  north 
side  company  to  adhere  to  the  term  of  the 
original  ordinance  of  May  23,  1859,  limit- 
ing the  right  to  use  the  streets  to  the  period 
ofc  twenty-five  years,  "and  no  longer ,**  hy 
reference  in  subsequent  ordinances  to  the 
prior  ordinance.  We  do  not  regard  the  ex- 
ceptional character  of  the  ordinance  of  Oe> 
tober  26,  1874,  amended  April  20,  1875,  at 
overcoming,  as  to  other  ordinances,  the  gea- 
eral  purpose  reflected  in  them.  That  ordi- 
nance was  a  grant  in  part  to  the  *North[4l 


tOn  the  west  side  we  find  the  following: 

May  23.  1859— 

*'A  grant  during  all  the  term  In  the  said 
act  of  February  14,  1859,  specified  and  pre- 
scribed.** Streets  are  designated  and  the  time 
for  completion  of  the  railways  thereon  is  lim- 
ited, for  some  at  three  months,  others  at  five, 
one  year  and  eighteen  months,  and  still  others 
**as  soon  as  practicable.** 

February  13,  1860 — 

Amendatory  of  the  above  last-mentioned  ordi- 
nance. Extends  the  time  for  completion  to  ten 
years  for  some,  and  five  years  for  others.  Cer- 
tain lines  mentioned  must  be  completed  in  two 
years. 

November  18,   1861 — 

Exempting  certain  streets  and  substituting 
others.  Ordinance  of  May  23,  1859,  in  force 
except  as  amended,  and  time  for  completion  of 
certain  railways  named  Is  extended  to  five 
years. 

November  16,  1868 — 

Excluding  railways  from  certain  streets 
named. 

March  14,  1864— 

Releasing  one  street  and  substituting  another. 

March  28,  1864— 

Authority  to  remove  from  one  street  to 
another. 

March   28,    1864— 

Authorising  temporary  tracks  while  a  bridge 
Is  being  constructed. 

July  11,  1864— 

Amending  ordinances  of  March  28,  1864,  re- 
pealing the  temporary  use  of  certain  streets. 

August  17,  1864 — 

Creating  new  lines,  extending  others,  and  reg- 
ulating the  use  thereof.  Times  for  completion 
fixed  at  ninety  days  and  fifteen  months.  No 
time  or  duration  stated  by  reference  or  directly. 

November  13.  1871 — 

Extension  of  tracks  on  certain  streets  named. 
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March  8.  1875 — 

Authorising  the  construction  and  operatloa 
of  a  new  line.  To  be  completed  by  Octob^  L 
1876.  and  the  term  to  extend  to  October  1. 
1894,  and  thereafter  until  purchased  by  tbt 
city. 

AprU    19,    1875 — 

Amending  last-mentioned  ordinance  as  to  o(r> 
tain  uses  and  legal  claims  arising  from  tbt 
operation  of  the  lines. 

On  the  north  side  we  find  the  following: 

May  23.   1859— 

Term  **twenty-flve  years  and  do  loacef." 
Times  for  completion  fixed  at  January.  ISOO. 
and  July,  1862,  different  for  some  than  othcn. 

January  18,  1864 — 

Term  **subject  to  all  the  rules  and  llnlta- 
tions  and  restrictions**  prescribed  in  the  ordi- 
nance of  May  23.  1859.  Authorises  coanccttos 
of  tracka 

August  11,  1864— 

Term  ''subject  to  all  the  restrlctloiia  and  coa- 
ditions,  the  rights  and  prirlleges.  mentloMd* 
in  ordinance  of  May  23,  1859.  Time  for  co» 
pletion  fixed  at  sixty  days,  unless  resulcted.  flta 

May   8.    1871— 

Same  term.  Time  for  completion  fixed  si 
June  1.  1872.  for  the  street  railway  naoMd. 

November  20.  1871— 

Term  ''subject  to  all  rules  and  limiutloiu  Ui 
restrictions**  prescribed  in  ordinance  of  May 
23,  1859.  Rights  and  privileges  granted  skAll 
continue  for  a  term  of ^yeara 

October  26.  1874— 

Term  until  October  1.  1894.  and  tbrnafw 
until  purchased  by  the  city.  To  be  cosptettl 
July  1,  1875.  As  lessee  of  Chicago  City  Salt- 
way  Company  as  to  certain  portion. 

April  26,  1875— 

Amending  the  last -mentioned  ordinance.  u4 
otherwise  similar  to  It  as  to  terms  and  coali- 
tions. 
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diiea^  Company  as  the  lessee  of  the  Chi- 
ea^  City  Company,  and  was  doubtless 
changed  in  terms  to  make  it  comply  with 
the  grant  of  the  latter  company  as  to 
ttreets   in  which  it  operated. 

As  to  the  west  side  companies  we  find 
ninning  through  the  ordinances  making 
grants  in  the  divisions  covered  by  that  sys- 
tem a  purpose  to  preserve  the  original  per- 
mission of  the  ordinance  of  August  16,  1858, 
which  granted  the  use  of  the  streets  for  the 
tenn  of  twenty- five  years  and  until  purchase 
b?  the  city.  The  language  used  in  the  or- 
dinance of  May  23,  1859,  granting  the  use 
of  the  streets,  is  "during  all  the  term  in 
laid  act  of  the  14th  of  February,  a.  d.  1859, 
specified  and  prescribed."  This  ordinance 
and  similar  ones  passed  prior  to  the  act  of 
February  6,  1865,  were  confirmed  by  that 
act.  and  rights  under  them  were  reserved  by 
the  compromise  ordinance  of  July  10,  1883. 
We  hold  that  when  streets  were  occupied 
under  the  authority  of  these  ordinances  the 
company  has  the  right  to  the  use  of  the 
streets  until  the  city  shall  purchase  under 
the  contracts  thus  made. 

In  the  west  side  system,  the  ordinance  of 
August  17,  1864,  is  silent  as  to  the  term  of 
the  grant.  We  do  not  think  this  indicates 
any  intention  on  the  part  of  the  city,  even 
if  it  had  the  power  under  legislative  acts 
then  in  existence,  to  confer  the  right  in  per- 
petuity to  the  occupancy  of  the  streets,  a^ 
point  which  we  do  not  feel  called  upon  to 
decide.  The  other  ordinances  by  direct 
terms  or  references  to  prior  ordinances  have 
made  the  grants  for  the  west  side  system  for 
the  term  of  twenty-five  years,  and  until  pur- 
chase by  the  city,  in  the  manner  stated,  and 
we  do  not  think  there  was  any  intention  to 
depart  from  the  plan  in  this  one  ordinance 
omitting  specifically  to  name  a  definite  time 
of  occupancy.  At  this  time  there  had  been 
no  extension  of  the  life  of  the  corporation, 
and  it  was  specifically  limited  to  twenty- 
five  years. 

In  reaching  this  conclusion  we  are  not  un- 
mindful of  the  decision  of  this  court  in  De- 
troit V.  Detroit  Citizens*  Street  R,  Co,  184 
U.  S.  368,  395,  46  L.  ed.  592,  610,  22  Sup. 
Ct  Rep.  410,  holding  that  although  a  cor- 
ttttjporation  'be  organized  for  a  limited  period 
by  the  terms  of  its  charter,  it  may  receive  a 
grant  which  would  inure  to  the  benefit  of 
those  lawfully  entitled  to  succeed  to  the 
rights  of  the  corporation,  although  for  a 
period  of  years  beyond  the  corporate  life. 
But  in  the  present  case  the  right  granted 
most  be  construed  with  reference  to  the  sys- 
tem of  which  it  was  made  a  part,  and  where 
the  terms  of  the  grant  were  limited  to  twen- 
ty-five years,  and  until  purchase,  we  can  find 
no  intention  to  grant  or  receive  a  perpe- 
tnitT  «:'Tnnly  because  no  term  of  years  was 
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named  in  the  one  ordinance  under  considera- 
tion. 

It  is  contended  that  whatef^  rights 
would  otherwise  be  included  in  contracts 
confirmed  by  the  act  of  1865,  they  were  lost 
to  the  companies  by  accepting  the  privi- 
leges conferred  in  the  "power  ordinances" 
of  June  7,  1886,  and  March  30,  1888.  But 
prior  to  the  passage  of  those  ordinances  was 
the  so-called  "compromise  ordinance^'  of 
July  10,  1883,  as  amended  August  6,  1883, 
settling  certain  controversies  as  to  license 
fees  and  street  paving,  and  extending  the 
time  of  operation  for  twenty  years,  and 
further  providing:  ''But  nothing  in  this 
section  contained,  or  the  acceptance  hereof, 
shall  in  any  manner  impair,  change,  or  alter 
the  existing  rights,  duties,  and  obligations 
of  the  city,  or  of  said  companies,  respec- 
tively, from  and  after  the  expiration  of  the 
said  term  of  years  hereinbefore  mentioned." 
In  the  North  Chicago  City  Railway  ordi- 
nance and  the  West  Chicago  City  Railway 
Company  ordinance  clauses-  are  inserted  to 
the  effect  that  privileges  as  to  time  after 
the  expiration  of  the  term  of  twenty  years 
are  to  be  governed  by  ordinances  theretofore 
passed.  In  view  of  this  reservation  we  are 
of  opinion  that  whatever  rights  and  privi- 
leges the  company  had  in  the  streets  after 
the  expiration  of  the  time  limitation  in  the 
"power  ordinances"  were  not  lost  by  the 
acceptance  of  privileges  conferred  in  those 
ordinances. 

It  is  contended  that  the  railway  com- 
panies had  no  power  to  accept  ordinances 
for  the  use  of  other  than  animal  power  in 
the  operation  of  railways,  because  of  the 
titles  of  the  various  *acts  which  constituted [483] 
the  charter  of  the  companies,  limiting  them 
to  the  use  of  animal  power,  and  because  of 
the  constitutional  provision,  which  we  have 
referred  to  earlier  in  this  opinion,  provid- 
ing that  no  private  or  local  law  shall  em- 
brace more  than  one  subject,  which  shall  be 
expressed  in  its  title.  We  think  the  inten- 
tion of  the  legislature  in  this  respect  was  not 
to  confine  the  operation  of  the  road  to  animal 
power,  but  to  incorporate  street  railway 
companies  as  distinguished  from  steam  rail- 
ways, and  to  endow  them  with  the  rights 
and  privileges  named  in  the  acts.  Section 
two  of  the  law  (act  of  1865)  expressly 
gives  the  power  of  amendment,  in  providing 
that  "it  shall  be  competent  for  the  said 
common  council,  with  the  written  consent  or 
concurrence  of  the  other  party  or  parties 
or  their  assigns  to  any  of  said  contracts, 
stipulations,  licenses,  or  undertakings,  to 
amend,  modify,  or  annul  the  same."  We 
think  this  grant  of  power  was  broad  enough 
to  authorize  the  city  to  grant,  and  the 
railway  company  to  accept,  a  changed  meth- 
od of  operation  of  the  railways  by  applying 
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laying  of  pavement,  subject  to  the  approv- 
al of  the  trustees.  On  April  16,  1887,  the 
incorporated  town  of  Lake  View  became  in- 
corporated as  the  city  of  Lake  View  under 
the  cities  and  villages  act  of  1872.  On 
July  15,  1889,  the  territory  included  in  the 
city  of  Lake  View  was  annexed  to  the  city 
of  Chicago.  We  think  in  such  case  that 
the  terms  granted  would  not  extend  be- 
yond the  life  of  the  corporation  conferring 
them,  where  there  was  no  attempt  to  confer 
a .  definite  term,  assuming,  without  decid- 
ing, that  it  was  within  the  authority  of  the 
municipality  to  grant  a  perpetuity.  Our 
attention  has  been  called  to  a  late  case  de- 
cided in  the  supreme  court  of  Illinois  {Peo- 
ple ex  rel.  v.  Chicago  Telephone  Co.  220  111. 
238,  77  N.  E.  246)  in  which  it  was  held 
that  where  trustees  of  villages  and  towns 
have  granted  rights  extending  telephone 
privileges,  not  for  a  definite  period,  that 
such  grants  could  not  be  construed  to  be 
perpetuities,  and  did  not  extend  beyond  the 
lives  of  the  corporations  granting  them.  The 
court  says :  "The  ground  of  the  defendant's 
claim  that  the  ordinance  does  not  limit  its 
charges  in  the  annexed  territory  Is  that, 
before  the  annexation,  the  minor  munici- 
palities had  granted  to  it  the  right  to  oc- 
cupy the  streets  therein  for  its  business, 
without  any  limits  as  to  time.  If  the 
[480]grant8  had  been  for  terms  of  *years  under 
legislative  authority  authorizing  them,  and 
the  term  had  extended  beyond  the  existence 
of  the  corporations  granting  the  privileges, 
there  might  be  ground  for  saying  that  the 
grants  were  binding  upon  the  city,  because 
they  had  become  binding  contracts,  under 
which  the  defendants  had  vested  contract 
rights  for  such  term;  but  they  were  not 
for  definite  periods,  and  the  grants  were  in 
consideration  of  furnishing  something  to 
the  town  or  village,  such  as  telephone  serv- 
ice to  the  town  or  village  hall  or  the  village 
authorities,  free  or  for  some  reduced  rate. 
Such  grants  cannot  be  construed  to  be  per- 
petual, and,  at  most,  cannot  extend  beyond 
the  lives  of  the  corporations  granting  them. 
Upon  annexation  there  ceased  to  be  any  town 
or  village  authorities  entitled  to  the  bene- 
fits of  the  contract  or  authorized  to  demand 
or  receive  them,  and  it  could  not  have  been 
understood  that  the  grant  could  continue, 
discharged  of  the  obligation  annexed  to  it. 
.  .  .  The  ordinances  of  the  city  extend- 
ed over  the  annexed  territory  immediately 
upon  annexation  { Illinois  C.  R.  Co.  v.  Chi- 
oagoy  176  U.  S.  646,  44  L.  ed.  622,  20  Sup. 
Ct.  Kep.  509)  and  the  limitations  of  the 
ordinance  applied  to  the  annexed  terri- 
tory." 

This  seems  to  us  a  reasonable  view,  and, 
being  the  construction  of  the  highest  court 
of  the  state  of  Illinois,  we  are  willing  to 
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accept  it.  Furthermore,  these  gnnti  Ib 
Lake  View  were  mere  extensions  of  the  old 
system,  which,  as  we  have  seen,  was  limit- 
ed in  its  rights  to  use  the  streets  reeeired 
from  the  city  to  the  term  of  twenty-fire 
years,  extended  twenty  years  by  the  com- 
promise ordinance.  In  the  absence  of  ex- 
press language  conferring  a  longer  terra, 
we  do  not  think  it  was  intended  to  extend 
the  grant  beyond  the  period  4U ready  permit- 
ted to  the  system  by  grants  from  the  dtj. 

As  we  have  said,  we  do  not  deem  it  nee* 
essary  to  take  up  all  the  questions  which 
were  raised  and  determined  by  the  circuit 
court  in  considering  the  case  and  settling 
the  decree  in  that  court.  Upon  further  pro- 
ceedings the  judgment  of  this  court  is  odIt 
to  be  held  conclusive  upon  matters  specifi- 
cally stated  in  this  opinion. 

*Th€  decree  is  reversed  and  the  cause  Tt  [m 
manded   to   the   Circuit  Court  for  further 
proceedings   in  accordance   with  the  riewt 
herein  expressed. 

Mr.  Justice  MoKemmav  with  whom  eon- 
cur  Mr.  Justice  Brewer  and  Mr.  Jostiee 
Brown,  dissenting: 

This  case  as  to  questions  common  to  all 
the  railways  depends  mainly  upon  the  ids 
of  1859  and  1865,— incidenUlly  upoo  the 
act  of  1861.  The  latter  act  may  be  omitted 
from  special  consideration,  as  it  depends 
upon  the  others.  III.  Pri\*ate  Laws  1861.  p. 
340.  It  incorporated  the  Chicago  \\  est  Di- 
vision Railway  Company  and  gave  to  that 
company  all  the  powers  conferred  upon  th« 
other  companies  by  the  2d,  3d,  4tli,  sad 
6th  sections  of  the  act  of  1859. 

It  will  be  observed  of  the  acta  of  1850 
and  1865  that  they  created  corporatioot  re- 
spectively for  the  period  of  twenty-five  tad 
ninety-nine  years,  and  empowered  them  to 
construct,  maintain,  and  operate  a  single 
and  double   track   railway   in   Chicafa 

The  acta,  as  was  remarked  by  the  circuit 
court,  fall  into  three  divisions:  (1)  Tbt 
granting  part, — the  authority  of  the  com- 
panies to  construct  railways;  (2)  the  idoh 
tifying  part, — ^the  designation  of  the  streeU 
by  the  common  council;  (3)  the  terms  and 
conditions  of  the  occupation  of  the  strteti 
by  the  companies  and  the  manner  in  wkick 
the  terms  and  conditions  shall  be  pre- 
scribed. 

The  meaning  of  the  third  division  Is  oet 
of  the  chief  controversies  in  the  caw;  is 
other  words,  the  extent  of  the  authoritj  of 
the  common  council, — whether  it  was  vir 
tually  an  authority  to  grant  rights  is  the 
streets  or  authority  to  regulate  the  rifbts 
conferred  by  the  legislature;  or,  as  it  is 
aptly  expressed  by  the  circuit  court,  whether 
it  was  an  authority  to  fix,  by  ttipalstioe 
with  the  oompanies,  that  which  relates  "te 
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the  phTsical  side  of  the  occupancy  of  the 
streets  or  the  administrative  side  of  the 
operation  of  the  lines/* 

181]  *It  will  be  convenient  in  the  discussion  to 
exhibit  the  acts  of  1859  and  1866,  showing 
wherein  the  latter  amends  the  former,  omit- 
ting the  provision  extending  the  corporate 
lives  of  the  companies  from  twenty-five 
years  to  ninety-nine  years,  about  which  there 
is  no  dispute.  The  words  in  italics  are  the 
Amendments  made  by  the  act  of  1865: 

The  said  corporation  is  hereby  authorized 
and  empowered  to  construct,  maintain,  and 
operate  a  single  or  double  track  railway, 
with  all  necessary  and  convenient  tracks 
for  turn-outs,  side  tracks,  and  appendages, 
in  tbe  city  of  Chicago,  and  in,  on,  over,  and 
along  such  street  or  streets,  highway  or 
highways,  bridge  or  bridges,  river  or  rivers, 
within  the  present  or  future  limits  of  the 
south  and  [or]  west  divisions  of  the  city 
of  Chicago,  as  the  common  council  of  said 
city  have  authorized  said  corporators,  or 
any  M  them,  or  shall  from  time  to  time  au- 
thorize said  corporations,  or  either  of  them, 
•0  to  do,  in  such  manner,  and  upon  such 
terms  and  conditions,  and  with  such  rights 
and  privil^es,  immunities  and  exemptions, 
u  the  said  conmion  council  has  or  may,  by 
eontract  with  said  parties,  or  any  or  either 
of  them,  prescribe;  and  any  and  all  acts 
or  deeds  of  transfer  of  rights,  privileges, 
or,  franchises  between  the  corporations  in 
wid  several  acts  named,  or  any  two  of  them, 
snd  all  contracts,  stipulations,  licenses,  and 
undertakings  made,  entered  into,  or  given, 
Sfid  as  made  or  amended  by  and  between  the 
said  common  council  and  any  one  or  more  of 
the  said  corporations,  respecting  the  loca- 
tion, use,  or  exclusion  of  railuxiys  in  or  upon 
the  streets,  or  any  of  them,  of  said  city, 
fhall  he  deemed  and  held  and  continued  in 
force  during  the  life  hereof  as  valid  and 
effectual,  to  all  intents  and  purposes,  as  if 
node  a  part,  and  the  same  are  hereby  made 
a  part,  of  said  several  acts;  provided  that 
it  ihall  be  competent  for  the  said  common 
council,  with  the  written  consent  or  con- 
currence of  the  other  party  or  parties,  or 
their  assigns,  to  any  of  said  contracts,  stip- 
ulations, licenses,  or  undertakings,  to  amend, 
^"^^fVy  or  annul  the  same.*' 

It  is  obvious,  as  far  as  words  can  accom- 
plish it,  and  as  directly  as  words  can  ac- 

(Mjoomplish  it,  the  companies  were  granted  *the 
right  "to  construct,  maintain,  and  operate" 
railways  upon  the  streets  of  the  city.  And 
no  other  power  could  have  granted  such 
right  Chicago  City  R,  Co.  v.  People,  73 
m.  541. 

That  such  grant  must  come  from  the 
>tate  is,  of  course,  not  denied;  but  it  is 
vrged  that  the  grant  of  rights  passed  to  the 
railway  companies  through  the  agency  of 
-^1  U.  8. 


the  city,  the  dty  receiving  a  delegation  of 
the  state's  power.  This  is  based  upon  the 
words  of  the  city's  charter,  and  the  author- 
ity given  in  the  acts  of  1859  and  1865  to 
designate  the  "terms  and  conditions"  upon 
which  the  streets  might  be  occupied. 

The  view  I  take  of  the  acts  makes  it 
comparatively  unimportant  to  consider  the 
city's  charter.  There  seemed  to  be  a  ne- 
cessity for  the  acts,  and  they  were  complete 
in  themselves,  independent  of  other  grants 
of  power,  except  what  were  continued  or 
confirmed  by  them.  If  the  charter  was 
adequate  to  invest  in  the  city  plenary  pow- 
er over  the  streets,  we  may  wonder  at  the 
enactment  of  those  statutes  and  many  years 
of  misapprehension  of  them  and  concern 
about  them.  Counsel  for  the  companies  as- 
sert, and  the  assertion  does  not  seem  to  be 
denied,  that  an  injunction  was  issued  by  the 
circuit  court  of  Cook  county,  restraining 
the  laying  of  tracks  under  the  ordinance  of 
1858.  The  extent  of  the  power  of  the  city, 
however,  I  shall  presently  consider  more  at 
length,  and  will  now  pass  to  those  parts  of 
the  act  which  the  city  insists  conferred  au- 
thority on  the  common  council. 

The  stress  of  the  argument  is  on  the, 
words  "terms  and  conditions,"  in  the  third 
division.  The  city  contends,  and  the  court 
decides,  reversing  the  decree  of  the  circuit 
court,  that  the  authority  of  the  city  to  pre- 
scribe terms  and  conditions  of  the  occupa- 
tion of  the  streets  included  the  authority 
to  fix  the  time  of  occupation.  I  dissent 
from  that  interpretation  for  several  rea- 
sons. It  is  opposed  to  the  context  in  which 
the  words  "terms  and  conditions"  ar&  used. 
It  is  opposed  to  their  primary  and  natural 
meaning.  It  would  be  a  careless  employ- 
ment of  them,  and  disregard  or  destroy 
distinctions  'necessary  to  be  observed.  As  [493] 
was  said  by  the  circuit  court,  ordinarily  in 
legal  phraseology  those  terms  are  not  em- 
ployed "to  convey  power  over  or  relating 
to  the  time  or  period  through  which  the 
tenure  dealt  with  is  intended  to  run;  but 
conveys  power  over,  or  relates  to  the  means, 
the  methods,  and  the  incidents  connected 
with  the  exercise  of  such  tenure."  Citing 
Hurd  v.  Whitsett,  4  Colo.  77;  Chicago 
Terminal  Transfer  R.  Co.  v.  Chicago,  203 
111.  576,  68  N.  E.  99.  Of  course,  directness 
and  simplicity  of  methods  are  not  always 
used,  but  some  argument  can  be  based  on 
their  omission,  and  it  is  natural  to  believe 
that  had  it  been  intended  to  give  the  power 
contended  for  to  the  city,  words  would  not 
have  been  employed  which  would  have  to  be 
turned  from  their  first  and  legal  significa- 
tion to  express  it,  and  which  could  be 
claimed  to  be  in  opposition  to  other  parts 
of  the  act,  and  made  dependent,  besidet. 
upon  contracts  with  the  companies,  which 
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could  only  be  amended  by  consent  of 
the  companies.  The  power  would  have  been 
more  directly  conferred  by  a  delegation  of 
the  whole  matter  to  the  city,  and  would 
have  been  absolute, — not  limited  or  embar- 
rassed or  opposed  by  conditions  unnecessary 
to  it. 

The  act  of  1859  was  certainly  a  direct 
grant  from  the  state  to  the  companies  for 
the  time  of  their  charter  life,  and  the  ne- 
cessity or  the  advisability  of  conferring  au- 
thority upon  the  city  to  limit  the  time  of 
occupancy  of  the  streets  could  not  have  en- 
tered into  the  head  of  anybody.  No  con- 
ditions existed  which  suggested  the  neces- 
sity or  prudence  of  giving  such  authority. 
The  time  of  occupancy  expressed  in  the  or- 
dinance of  1858,  the  time  of  the  life  of  cor- 
porations prescribed  in  the  act  of  1859, 
and  the  time  for  which  the  franchises  con- 
ferred by  that  act  could  be  exercised,  all 
coincided.  It  could  not  have  occurred  to 
anyone  that  twenty-five  years,  the  term  fixed 
in  all  the  instruments,  was  injuriously 
long  and  demanded  authority  somewhere 
to  limit  its  excess.  To  these  considerations 
as  proof  that  the  words  "terms  and  condi- 
tions" were  not  intended  to  give  authority 
[494] to  prescribe  a  time  ''of  occupancy  of  the 
streets  may  be  added  that  of  contemporary 
practice. 

By  an  ordinance  passed  in  1859  the  time 
of  occupation  was  expressed  to  be  "during 
all  the  term  in  the  said  act  of  the  14th  of 
February,  a.  d.  1859,  specified  and  pre- 
scribed." This,  as  said  by  counsel  for  the 
companies,  "is  a  distinct  recognition  of  the 
fact .  that  the  term  for  the  enjoyment  of 
the  franchise  was  to  be  found  in  the  statute, 
and  was  not  among  the  elements  of  the  con- 
tract which  the  ordinance  might  prescribe." 

With  the  act  of  1865  there  came  a  change, 
—differences  from  the  act  of  1859  of  con- 
spicuous and  striking  import.  These  dif- 
ferences were  too  full  of  meaning  not  to  be 
considered  enlargements  of  the  act  of  1859, 
and  they  were  not  misunderstood.  The  lives 
of  the  corporations  were  extended  to  ninety- 
nine  years.  There  is  no  dispute  about  this, 
and  it  would  seem  necessarily  that  the  other 
provisions  were  on  account  of  and  complet- 
ed the  purpose  of  the  extension.  And  the 
extension  had  some  valuable  purpose.  It 
was  certainly  not  for  the  purpose  only  of 
extending  the  time  of  the  abstract  beings 
with  nothing  to  do, — no  functions  to  ex- 
ercise, no  rights,  no  obligations, — and  the 
latter  might,  we  can  conceive,  be  as  nec- 
essary for  the  public  to  enforce  as  the  for- 
mer for  the  companies  to  exercise.  Chi- 
cago Union  Traction  Co.  v.  ChicagOy  199 
ill.  484,  59  L.  R.  A.  fi31,  65  N.  E.  451.  It 
would  be  a  strange  confusion  and  confound- 
ing of  purposes  to  make  the  existence  of  a 
840 


corporation  more  important  thmn  that  whi^ 
it  was  created  to  do.  Neoetsarily,  life  and 
functions  went  together,  the  terra  of  the 
rights  and  obligations  of  the  eorporatioas 
coinciding  with  the  term  of  thdr  life. 

This  coincidence  of  the  life  and  the  righti 
of  the  corporations  being  kept  in  mind,  wt 
can  easily  resolve  whatever  ambignities  are 
in  the  statute  of  1865.  It  will  give  to  every 
word  a  use  and  meaning,  and  keep  distinct 
the  power  which  was  exercised  by  the  leg- 
islature and  the  powers  to  be  exercised  by 
the  common  council.  Let  me,  at  the  ex- 
pense of  repetition,  enter  into  some  detail. 
The  act  of  1865,  amending  the  act  M  1859. 
'enlarged  the  life  of  the  oorporatioBs  froa[l 
twenty-five  years  to  ninety-nine  years,  aad 
in  §  2  empowered  the  companies  to  "cos- 
struct,  maintain,  and  operate"  a  sia^  or 
double  track  of  railway  in  the  streets  of 
Chicago.  These  words  necessarily  importr 
ed  a  continuing  power.  Time  wms  of  the 
very  essence  of  the  right.  It  is  true  that 
there  was  no  designation  of  time  b«t  the 
life  of  the  corporations,  but  this  was  sofr 
cient,  in  the  absence  of  qualificatioa,  sad 
there  was  no  qualification;  eertainly  bom 
in  explicit  words.  Streets  were  not  dssi^ 
nated  by  name,  but,  in  a  certain  sense,  aO 
streets  were  subject  to  whatever  right  was 
given,  though  it  could  be  exercised  in 
without  the  designation  of  the  oommoii 
cil.  This  is  sought  to  be  made  veiy  doal- 
nant,— determinative,  indeed,  of  the  powff 
of  the  city, — ^making  the  city,  in  effect,  tht 
source  of  the  rights  of  the  obmpanies,  not 
merely  the  regulator  of  the  manner  of  ex- 
ercising those  rights. 

Upon  what  reasoning  is  the  oosdosios 
based?  Before  considering  the  qnestioik 
however,  let  me  refer  to  the  statement  in  tW 
opinion  that  "the  council  made,  and  tht 
companies  accepted,  specific  ordinaBOoi  fix- 
ing the  time  of  occupancy,  as  had  beoB  does 
in  the  original  ordinances  of  May  t3.  1851. 
And  neither  before  nor  after  the  passagt  of 
the  act  of  1865  was  the  ninety-niM-yesr 
term  recognized  or  acted  upon  in  ordissnetf 
granting  the  use  of  the  streets."  I  am  as- 
certain as  to  the  conclusion  deduced  froa 
the  statement.  It  needs  some  explaaatios. 
Standing  alone  it  may  produce  an  mtooacm 
impression.  If  the  companies  aeoeptsd  tbt 
ordinances,  conceding  the  power  of  the  dty. 
without  protest  or  reserraUon  of  tkeir 
rights  under  the  act  of  1865  to  looger  ttrm 
of  occupancy,  there  could  be  no  ooatmttfiy 
over  the  interpretation  of  the  act  of  1B6S. 
Other  considerations  would  saperroM  sid 
demand  attention.  Counsel  I6r  the  dty 
contended  for  an  estoppel  against  tks  wm- 
panics,  and  because  the  court  has  not  rt* 
sponded  to  that  contention,  bot  dlseanM 
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and  biaeB  its  opinion  upon  the  meaning  of 
the  act,  I  also  have  discussed  its  meaning  as 
necessary  to  the  case  and  determinative  of 

0]it;  *and  I  recur  to  the  question.  Upon  what 
reasoning  is  the  plenary  power  of  the  city 
iupported? 

First,  let  me  quote  the  language  of  the 
act  of  1865,  separated  from  the  parts  which 
I  think  are  not  relevant  to  the  present  part 
of  the  discussion:  The  said  corporation  is 
authorized  and  empowered  to  construct, 
maintain,  and  operate  a  single  or  double 
track  railway  ...  in  the  city  of  Chi- 
cago, and  in,  on,  over,  and  along  such  street 
or  streets     ...    as  the  common  council 

I  of  said  city  have  authorized  said  corpora- 
tors, or  any  of  them,  or  shall  from  time  to 
time  authorise  said  corporations,  or  either 
of  them,  so  to  do,  in  such  manner  and  upon 
sueh  terms  and  conditions  ...  as  the 
said  common  council  has  ( prescribed )  f  or 
maj  by  contract  with  said  parties,  or  any 
or  either  of  them,  prescribe,  .  .  .  and 
any  and  all  acts  or  deeds  of  transfer  of 
rights,  privil^^,  or  franchises  between  the 
corporations  in  said  several  acts  named,  or 
any  two  of  them,  and  all  contracts,  stipu- 
lations, licenses,  undertakings  made,  en- 
tered into,  or  given,  and  as  made  or  amend- 
ed by  and  between  the  said  conunon  council 
and  any  one  or  more  of  the  said  corpora- 
tions, respecting  the  location,  use,  or  ex- 
dnaion  of  railways  in  or  upon  the  streets, 
or  any  of  them,  of  said  city,  shall  he  deemed 
Mid  held  and  continued  in  force  during  the 
Hfe  hereof,  a8  valid  and  effectual  to  all  in- 
tents and  purposes  as  if  made  a  part  of  said 
Hveral  acts    .    .    ."       (Italics  mine.) 

The  language  is  orderly  and,  to  me,  unmis- 
takable in  its  relations  and  meaning.  What 
^Jement  is  omitted  necessary  to  the  clear 
expression  of  a  definite  purpose?  Not  one. 
We  have  already  seen  that  the  rights  given 
would  have  been,  if  there  had  been  no  other 
expression  of  time,  coincident  with  the 
life  of  the  corporations,  but  time  was  not 
left  to  implication,  however  clear  the  im- 
plication might  have  been.  It  was  ex- 
pressed. It  is  true  it  is  not  said  that  the 
rijdits,  contracts,  etc,  shall  be  "held  and 
f'ontinued  in  force"  for  ninety-nine  years. 

^M  it  *bad,  there  certainly  would  be  no  am- 
^jij^iity.  It  would  suit  with  the  other  words, 
iDd  complete  their  meaning  without  change 
of  a  single  syllable.  Why  then  is  there 
any  ambiguity,  if  we  substitute  an  equiva- 
lent for  the  phr&se  "for  ninety-nine  years  ?" 
If  ''during  the  life  hereof"  is  not  the  equiva- 
lent for  "ninety-nine  years,"  that  is,  the 
life  of  the  corporations,  what  does  it  mean  ? 


There  are  various  answers  offered,  some 
accepting  that  meaning,  others  disputing 
it.  One  counsel  for  the  city  submits  rather 
tentatively  that  the  words  "during  the  life 
hereof"  may  be  words  of  limitation,  and 
that  "the  grants  by  the  common  council 
thus  ratified  by  the  act  should  continue  for 
their  full  term,"  unless  "the  corporate  ex- 
istence of  one  or  more  of  the  corporations 
be  terminated  by  dissolution  or  forfeiture 
within  the  period  for  which  its  privileges  in 
the  streets  were  granted."  It  is  said,  **Thu8 
construed,  the  act  means  precisely  and  ex* 
actly  what  it  says, — ^that  is,  during  the  life, 
i.  e.,  during  the  corporate  lives  of  the  sev- 
eral eompanies,  the  contracts  made  with 
them  by  the  common  coimcil  are  as  valid 
and  effectual  as  if  made  part  of  the 
acv.     ... 

Other  counsel  for  the  city  leave  a  choice 
of  interpretations.  They  say  **The  expres- 
sion 'during  the  life  hereof"  is  vague  and 
ambiguous.  It  may  be  capable  of  three  in- 
terpretations:  As  meaning  the  life  of  the 
act;  or  the  life  of  the  deeds,  licenses,  and 
contracts;  or  the  lives  of  the  railway  cor- 
porations, respectively.  They  incline  rather 
to  the  second,  and  say  that  "during  the  life 
hereof"  means  the  life  of  the  section  or  the 
matters  mentioned  in  the  section,  ard  "here- 
of" should  be  changed  to  "thereof."  The 
court  accepts  neither  of  the  interpretations, 
but  gives  its  authority  to  another.  It 
was  apparent  that  the  interpretations 
advanced  by  counsel  were  too  restricted  and 
ignored  too  much  the  words  of  the  act.  It 
was  apparent  that  the  clause  referred  to 
the  lives  of  the  corporations  (ninety-nine 
years),  continued  something  for  those  lives, 
arid  the  court  selects  as  the  things  so  con- 
tinued "the  acts  or  deeds  of  transfer  be- 
tween the  corporation  so  far  as  *they  relatet408] 
to  franchises  which  are  not  subject  to  the 
express  limitations  of  the  act — ^that  they 
shall  stand  as  made."  The  construction, 
however,  is  not  confidently  asserted.  It 
seems  to  tie  adopted  in  submission  to  the 
rule  of  strict  construction.  A  word,  there- 
fore, as  to  that  rule. 

I  concede  the  rule  to  be  that  nothing 
passes  by  a  grant  of  franchises,  such  as 
those  conferred  by  the  acts  under  review,  un- 
less it  be  clearly  stated  or  necessarily  im« 
plied ;  but  I  do  not  think  the  statutes  under 
review  call  for  an  application  of  the  rule. 
Whatever  is  ambiguous  in  the  acts  yields  a 
definite  amd  consistent  purpose  and  mean- 
ing by  the  application  of  the  simple  rules  of 
interpretation.     In   such   case  there   is   no 


place  for  the  rule  of  strict  construction.  Our 
♦In  Chicago  Union  Traction  Co.  v.  Chicago,  [  reports  abound  in  cases  where,  against  bold 
IW  IlL  484,  524.  59  L.  B.  A.  631,  645.  05  and  able  controversy,  public  grants  have 
^-  B,  451,  462,  It  Is  said:  "The  word  'pre-  ,  ^„  o,iafo;««^  on.i  «fi.»*A  ^;«;o;^»  :^  ^u* 
wibed,'  to  which  the  word  'has'  applies.  «raa  I  ^«"  sustained,  and  where  division  m   the 

tcoidentally  omitted."  court  has  marked  with  emphasis  the  strenirtb 
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could  only  be  amended  by  consent  of 
the  companies.  The  power  would  have  been 
more  directly  conferred  by  a  delegation  of 
the  whole  matter  to  the  city,  and  would 
have  been  absolute, — not  limited  or  embar- 
rassed or  opposed  by  conditions  unnecessary 
to  it. 

The  act  of  1859  was  certainly  a  direct 
grant  from  the  state  to  the  companies  for 
the  time  of  their  charter  life,  and  the  ne- 
cessity or  the  advisability  of  conferring  au- 
thority upon  the  city  to  limit  the  time  of 
occupancy  of  the  streets  could  not  have  en- 
tered into  the  head  of  anybody.  No  con- 
ditions existed  which  suggested  the  neces- 
sity or  prudence  of  giving  such  authority. 
The  time  of  occupancy  expressed  in  the  or- 
dinance of  1858,  the  time  of  the  life  of  cor- 
porations prescribed  in  the  act  of  1859, 
and  the  time  for  which  the  franchises  con- 
ferred by  that  act  could  be  exercised,  all 
coincided.  It  could  not  have  occurred  to 
anyone  that  twenty-five  years,  the  term  fixed 
in  all  the  instruments,  was  injuriously 
long  and  demanded  authority  somewhere 
to  limit  its  excess.  To  these  considerations 
as  proof  that  the  words  "terms  and  condi- 
tions" were  not  intei}ded  to  give  authority 
[494] to  prescribe  a  time  *'of  occupancy  of  the 
streets  may  be  added  that  of  contemporary 
practice. 

By  an  ordinance  passed  in  1859  the  time 
of  occupation  was  expressed  to  be  "during 
all  the  term  in  the  said  act  of  the  14th  of 
February,  a.  d.  1859,  specified  and  pre- 
scribed." This,  as  said  by  counsfl  for  the 
companies,  "is  a  distinct  recognition  of  the 
fact .  that  the  term  for  the  enjoyment  of 
the  franchise  was  to  be  found  in  the  statute, 
and  was  not  among  the  elements  of  the  con- 
tract which  the  ordinance  might  prescribe." 

With  the  act  of  1865  there  came  a  change, 
— differences  from  the  act  of  1859  of  con- 
spicuous and  striking  import.  These  dif- 
ferences were  too  full  of  meaning  not  to  be 
considered  enlargements  of  the  act  of  1859, 
and  they  were  not  misunderstood.  The  lives 
of  the  corporations  were  extended  to  ninety- 
nine  years.  There  is  no  dispute  about  this, 
and  it  would  seem  necessarily  that  the  other 
provisions  were  on  account  of  and  complet- 
ed the  purpose  of  the  extension.  And  the 
extension  had  some  valuable  purpose.  It 
was  certainly  not  for  the  purpose  only  of 
extending  the  time  of  the  abstract  beings 
with  nothing  to  do, — no  functions  to  ex- 
ercise, no  rights,  no  obligations, — and  the 
latter  might,  we  can  conceive,  be  as  nec- 
essary for  the  public  to  enforce  as  the  for- 
mer for  the  companies  to  exercise.  Chi- 
cago Union  Traction  Co.  v.  Chicago^  199 
ill.  484,  oO  L.  R.  A.  631.  65  N.  E.  451.  It 
would  be  a  strange  confusion  and  confound- 
ing of  purposes  to  make  the  existence  of  a 
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corporation  more  important  than  that  whiek 
it  was  created  to  do.  NeoeoBarily,  life  and 
functions  went  together,  the  temi  of  the 
rights  and  obligations  of  the  ooiporatioai 
coinciding  with  the  term  of  their  life. 

This  coincidence  of  the  life  and  the  riglita 
of  the  corporations  being  kept  in  mind,  wm 
can  easily  resolve  whatever  ambignitiet  tre 
in  the  statute  of  1865.  It  will  give  to  every 
word  a  use  and  meaning,  and  keep  distiset 
the  power  which  was  exercised  by  the  1^ 
islature  and  the  powers  to  be  exerciMd  by 
the  common  council.  Let  me,  at  the  » 
pense  of  repetition,  enter  into  some  detail. 
The  act  of  1865,  amending  the  act  (rf  1859. 
*enlarged  the  life  of  the  corporatioiis  froB[4| 
twenty-five  years  to  ninety-nine  years,  tad 
in  S  2  empowered  the  companies  to  "eoe- 
struct,  maintain,  and  operate"  a  singk  or 
double  track  of  railway  in  the  streets  of 
Chicago.  These  words  necessarily  import- 
ed a  continuing  power.  Time  was  of  ihs 
very  essence  of  the  right.  It  is  true  tkst 
there  was  no  designation  of  time  b«t  the 
life  of  the  corporations,  but  this  was  wAr 
cient,  in  the  absence  of  qualification,  sad 
there  was  no  qualification;  certainly  boos 
in  explicit  words.  Streets  were  not  den^ 
nated  by  name,  but,  in  a  certain  sense,  sD 
streets  were  subject  to  whatever  ri^t  wts 
given,  though  it  could  be  exercised  in 
without  the  designation  of  the  common 
cil.  This  is  sought  to  be  made  veiy  dosu- 
nant,— determinative,  indeed,  of  the  powff 
of  the  city, — making  the  city,  in  effe^  tte 
source  of  the  rights  of  the  cbmpanies,  not 
merely  the  regulator  of  the  manner  of  ex- 
ercising those  rights. 

Upon  what  reasoning  is  the  eondnsioi 
based?  Before  considering  the  qnestioik 
however,  let  me  refer  to  the  statement  in  tW 
opinion  that  "the  council  made,  sad  tkt 
companies  accepted,  specific  ordinsnew  fa,' 
ing  the  time  of  occupancy,  as  had  beoB  doss 
in  the  original  ordinances  of  May  23,  1851^ 
And  neither  before  nor  after  the  pa»sft  «f 
the  act  of  1865  was  the  ninety-niie-yvr 
term  recognized  or  acted  upon  in  ordlasaetf 
granting  the  use  of  the  streets.**  I  sa  as- 
certain as  to  the  conclusion  deduced  froa 
the  statement.  It  needs  some  eiplsasttoi 
Standing  alone  it  may  produce  an  siionsoi 
impression.  If  the  companies  aeoeptsd  tba 
ordinances,  conceding  the  power  of  the  city, 
without  protest  or  reservation  of  tkeir 
rights  under  the  act  of  1866  to  looger  tsnsi 
of  occupancy,  there  could  be  no  ountiwer^y 
over  the  interpretation  of  the  act  of  IMS- 
Other  considerations  would  superroM  sai 
demand  a<ttention.  Counsel  I6r  the  ^ 
contended  for  an  estoppel  against  the  tarn- 
panics,  and  because  the  court  has  aot  r^ 
sponded  to  that  contention,  but  dbeosMi 
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and  bases  iU  opinion  upon  the  meaning  of 
ibe  act,  I  also  have  discussed  its  meaning  as 
neoessaiy  to  the  case  and  determinative  of 

••;it;  •and  I  recur  to  the  question,  Upon  what 
reasoning  is  the  plenary  power  of  the  city 
supported? 

First,  let  me  quote  the  language  of  the 
act  of  1865,  separated  from  the  parts  which 
I  think  are  not  relevant  to  the  present  part 
of  the  discussion:  The  said  corporation  is 
authorized  and  empowered  to  construct, 
mamtain,  and  operate  a  single  or  double 
track  railway  ...  in  the  city  of  Chi- 
cago, and  in,  on,  over,  and  along  such  street 
or  streets    ...    as  the  conunon  council 

L  of  said  city  have  authorized  said  corpora- 
tors, or  any  of  them,  or  shall  from  time  to 
time  authorize  said  corporations,  or  either 

>  of  them,  so  to  do,  in  such  manner  and  upon 
such  terms  and  conditions  ...  as  the 
said  common  council  has  ( prescribed)!  or 
may  by  contract  with  said  parties,  or  any 
or  either  of  them,  prescribe,  .  .  .  and 
any  and  all  acts  or  deeds  of  transfer  of 
rights,  privil^es,  or  franchises  between  the 
corporations  in  said  several  acts  named,  or 

!  any  two  of  them,  and  all  contracts,  stipu- 
lations,   licenses,    undertakings    made,    en- 

;   tered  into,  or  given,  and  as  made  or  amend- 

'  ed  by  and  between  the  said  common  coimcil 
and  any  one  or  more  of  the  said  corpora- 
tions, respecting  the  location,  use,  or  ex- 
chsion  of  railways  in  or  upon  the  streets, 

i  or  any  of  them,  of  said  city,  shall  he  deemed 
Md  held  and  continued  in  force  during  the 
lift  hereof,  as  ixtlid  and  effectual  to  all  in- 
tents and  purposes  as  if  made  a  part  of  said 
*eteral  acts    .    .     ."       (Italics  mine.) 

The  language  is  orderly  and,  to  me,  unmis- 
takable in  its  relations  and  meaning.  What 
element  is  omitted  necessary  to  the  clear 
expression  of  a  definite  purpose?  Not  one. 
^e  have  already  seen  that  the  rights  given 
would  have  been,  if  there  had  been  no  other 
expression  of  time,  coincident  with  the 
life  of  the  corporations,  but  time  was  not 
left  to  implication,  however  clear  the  im- 
plication might  have  been.  It  was  ex- 
piessed.  It  is  true  it  is  not  said  that  the 
rights,  contracts,  etc,  shall  be  "held  and 
wntinned  in  force"  for  ninety-nine  years. 

"]lf  it  'had,  there  certainly  would  be  no  am- 
t>iguity.  It  would  suit  with  the  other  words, 
^  oomplete  their  meaning  without  change 
of  a  single  syllable.  Why  then  is  there 
uiy  ambiguity,  if  we  substitute  an  equiva- 
lent for  the  phrs^se  "for  ninety-nine  years  ?" 
If  "during  the  life  hereof"  is  not  the  equiva- 
lent for  "ninety-nine  years,**  that  is,  the 
life  of  the  corporations,  what  does  it  mean  ? 


*In  Chicago  Union  Traction  Co.  v.  Chicago, 
IW  IIL  484,  524,  59  L.  B.  A.  631,  645.  65 
^*-  B.  451,  462,  it  is  said :  **The  word  *pre- 
wlbed,'  to  which  the  word  'has'  applies,  was 
wddenuily  omitted." 
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There  are  various  answers  offered,  some 
accepting  that  meaning,  others  disputing 
it.  One  counsel  for  the  city  submits  rather 
tentatively  that  the  words  "during  the  life 
hereof"  may  be  words  of  limitation,  and 
that  "the  grants  by  the  common  council 
thus  ratified  by  the  act  should  continue  for 
their  full  term,"  unless  "the  corporate  ex- 
istence of  one  or  more  of  the  corporations 
be  terminated  by  dissolution  or  forfeiture 
within  the  period  for  which  its  privileges  in 
the  streets  were  granted."  It  is  said,  "Thus 
construed,  the  act  means  precisely  and  ex- 
actly what  it  says,— that  is,  during  the  life, 
t.  e.,  during  the  corporate  lives  of  the  sev- 
eral companies,  the  contracts  made  with 
them  by  the  common  council  are  as  valid 
and  effectual  as  if  made  part  of  the 
act.    .    .     ." 

Other  counsel  for  the  city  leave  a  choice 
of  interpretations.     They  say  **The  expres- 
sion 'during  the  life  hereof"  is  vague  and 
ambiguous.    It  may  be  capable  of  three  in- 
terpretations:     As  meaning  the  life  of  the 
act;  or  the  life  of  the  deeds,  licenses,  and 
contracts;  or  the  lives  of  the  railway  cor- 
porations, respectively.    They  incline  rather 
to  the  second,  and  say  that  "during  the  life 
hereof"  means  the  life  of  the  section  or  the 
matters  mentioned  in  the  section,  ard  "here- 
of" should  be  changed  to  "thereof."     The 
court  accepts  neither  of  the  interpretations, 
but    gives    its    authority    to    another.      It 
was     apparent     that     the     interpretations 
advanced  by  counsel  were  too  restricted  and 
ignored  too  much  the  words  of  the  act.    It 
was  apparent  that  the  clause  referred  to 
the  lives  of  the  corporations    (ninety-nine 
years),  continued  something  for  those  lives, 
arid  the  court  selects  as  the  things  so  con- 
tinued  "the  acts  or  deeds  of  transfer  be- 
tween the  corporation  so  far  as  ♦they  relatet408] 
to  franchises  which  are  not  subject  to  the 
express   limitations   of  the   act — ^that   they 
shall    stand   as   made."     The   construction, 
however,   is  not    confidently    asserted.     It 
seems  to  be  adopted  in  submission  to  the 
rule  of  strict  construction.     A  word,  there- 
fore, as  to  that  rule. 

I  concede  the  rule  to  be  that  nothing 
passes  by  a  grant  of  franchises,  such  as 
those  conferred  by  the  acts  under  review,  un- 
less it  be  clearly  stated  or  necessarily  im- 
plied ;  but  I  do  not  think  the  statutes  under 
review  call  for  an  application  of  the  rule. 
Whatever  is  ambiguous  in  the  acts  yields  a 
definite  amd  consistent  purpose  and  mean- 
ing by  the  application  of  the  simple  rules  of 
interpretation.  In  such  case  there  is  no 
place  for  the  rule  of  strict  construction.  Our 
reports  abound  in  cases  where,  against  bold 
and  able  controversy,  public  grants  have 
been  sustained,  and  where  division  in  the 
court  has  marked  with  emphasis  the  strenjrtb 
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of  the  doubts  which  existed.  And  we  have 
taken  care  to  warn  against  a  misunderstand- 
ing of  the  rule  in  a  case  of  significant  im- 
port. It  will  be  conceded,  I  think,  that  the 
power  of  taxation  is  the  highest  attribute 
of  sovereignty,  one  the  most  necessary  to  it, 
and  against  the  limitation  of  which  all  in- 
tendments proclaim.  The  Delavoare  Rail- 
rpad  Taw,  18  Wall.  206,  21  L.  ed.  888.  Limi- 
tations of  this  power  have  been  sustained  in 
favor  of  private  individuals,  arising  from 
statutes  of  disputable  meaning.  In  Citi- 
zens' Bank  v.  Parker,  192  U.  S.  73,  48  L. 
ed.  346,  24  Sup.  Ct.  Rep.  181,  Interpreting 
the  charter  of  the  bank,  it  was  held  that  the 
bank  was  exempt  from  the  license  tax,  and 
we  there  said  that  the  rule  of  strict  con- 
struction is  to  be  used  to  solve  ambiguities, 
not  to  create  them.  There  was  a  dissent 
that  pressed  the  rule  agQ.inst  the  reasoning 
and  conclusions  of  the  court. 

Returning,  then,  to  the  argument  of  the 
eourt,  not  required  by  any  rule  to  find  am- 
biguity in  the  statutes,  but  required  by 
every  rule  to  solve  if  found,  what  is  that 
argument?  Its  first  premise  is  the  assump- 
tion that  it  was  the  policy  of  the  state  to 
vest  in  the  city  the  control  of  the  streets. 
Some  control,  yes;  but  how  much?  Was  it 
[480] a  policy  of  unlimited  or  qualified  'control; 
the  grant  of  rights  in  them  or  the  regula- 
tion of  rights?  Or,  to  use  a  technical  term, 
the  grant  of  franchises  or  the  g^rant  of  power 
of  administration  over  their  exercise?  The 
answer  is  found  in  the  case  of  Chicago  City 
R,  Co,  V.  People,  aupra. 

The  case  was  baised  on  the  act  of  1859, 
and  the  right  derived  from  it  as  dis- 
tinguished from  the  rights  derived  from  an 
ordinance  of  the  city.  It  was  said:  "It  is 
a  misconception  of  the  law  to  suppose  the 
'railway  company  derives  its  power  to  con- 
struct a  railroad  from  any  ordinance  of  the 
city.  All  its  authority  is  from  the  state, 
and  is  conferred  by  its  charter.  The  city 
has  delegated  to  it  the  power  to  say  in  what 
manner  and  upon  what  conditions  the  com- 
pany may  exercise  the  franchises  conferred 
by  the  state,  but  nothing  more.''  The  rea- 
son given  was  that  the  ordinance  emanat- 
ed from  a  source  not  "competent  to  grant 
a  franchise."  That  power  the  legislature 
atone  possessed.  The  date  of  the  ordinance 
was  November  13,  1871.  It  is  manifest 
therefore,  that  the  policy  of  the  state  of 
Illinois  up  to  1871,  and  necessarily  in  1859 
and  1865,  was  not  to  give  its  municipal  cor- 
porations the  authority  to  grant  a  right  in 
the  streets,  but  only  empowered  them  to 
regulate  the  right.  And  it  was  necessary 
to  decide  the  kind  and  the  extent  of  author- 
ity that  was  vested  in  the  city.  It  was 
urged  that  the  ordinance  passed  on  purport- 
ed to  grant  "spedal  privileges"  or  'fraa- 
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chises,"  and  was  therefore  void  under  tkt 
Constitution  of  1870.  The  court  replied 
that  the  ordinance  did  not  grant  a  fraa- 
chise,  and  that  by  no  construction  oonid  tht 
Constitution  be  said  to  be  a  "limitation  upon 
the  municipal  corporation  to  designate  eer- 
tain  streets  and  fix  the  conditions  npon 
which  a  railway  company,  organised  mtder 
a  special  charter  previously  granted,  or 
under  a  general  law  since  the  adoption  of 
the  Constitution,  mi^t  lay  its  track."  <  P. 
548.) 

This  view  acquired  emphasis  froan  tht 
dissenting  opinion,  which  took  issoe  witb 
the  court,  and  virtually  made  the  city  the 
source  of  the  rights  of  the  railway,  and  »•: 
the  state,  and,  'describing  what  the  eoart] 
said  as  to  the  power  of  the  city,  obaerwd 
'These  special  privileges  of  the  rights  U 
the  railway  upon  particular  streets  are  said 
to  be  conferred,  not  by  the  city,  by  its  ordi- 
nance, but  by  the  state,  by  the  compasT^s 
charter,  and  the  city  only  regulki^e  tkt 
use"     (Italics  mine.) 

The  case  was  decided  in  1874,  and  tW 
principle  it  declared  is  the  exact  conteatian 
of  the  railways  to-day,  and,  to  the  strenfrth 
of  the  reasoning  of  the  oourt,  may  be  ai^ed 
the  consideration  that  the  proporty 
and  the  investments  made  under  the 
tion  of  the  decision  for  thirty-two 
now  claims  its  protection  against  impair^ 
ment.  Such  considerations  should  prevail 
over  ambiguity,  oould  ambiguity  ever  hare 
been  asserted  to  exist.  It  received  its  watm- 
tion  and  should  never  again  be  brovght 
forward  to  cloud  the  meaning  of  the  stat- 
ute. 

The  distinction  between  the  plenary  ma4 
the  limited  control  over  the  streets  by  tks 
city  is  substantial  in  the  oontrowsy  be- 
tween it  and  the  railway  companies.  Mani- 
festly, the  power  to  grant  a  franchise  is 
not  the  same  as  the  power  to 
streets  on  which  the  franchise  can  be 
cised.  Of  course,  the  streets  must  be 
nated  before  the  franchise  can  be  exereiswi 
and  therefore  the  power  to  designate  aay  be 
magnified  and  confounded  with  the  other 
power.  It  is  so  magnified,  and  the  inability 
of  the  railroads  to  compel  any  action  ipon 
the  part  of  the  city  is  urged  and  dwelt  am 
by  counsel.  The  argument  is  that,  as  the 
city  could  have  refused  to  desigiate  a^y 
street,  it  had  the  right  to  exact  a^ythiag 
of  the  railroads.  In  other  words,  tht  dr 
fects  in  the  remedies  of  the  railway  tam^ 
panics  enlarged  the  power  of  the  titj  an4 
ehanged  the  nature  of  the  grant  to  tht  eosa- 
panies.  Or  it  may  be  put  thk  way.— 4ho 
power  given  to  the  dty  as  a  rabordinatt  In- 
strumentality of  the  state  may  be  eoipkvW 
to  defeat  the  purpose  of  the  state.  Tlils  ean* 
i  not  be  dona.   Pitt9hurgh*9  Appmk  US  Ps-  4, 
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7  Ati.  778;  Aflaniie  City  Waterworks  Co. 
T.  Consumers  Water  Co,  44  N.  J.  Eq.  427,  16 
Atl.  581 ;  Oalreston  d  W.  R,  Co,  v.  Calves- 
Urn,  90  Tex.  399,  36  L.  R.  A.  33,  39  S.  W. 
96,  91  Tex.  17,  36  L.  R.  A.  44,  39  S.  W.  920; 
T:Bomestead*8tre€t  R,  Co,  v.  Pittsburg  d  H, 
Eltctric  Street  R,  Co,  166  Pa.  171,  172,  27 
L.  R.  A.  383,  30  Atl.  950,  955.  And  I  may 
observe  that  there  are  some  duties,  the  per- 
formance of  which  cannot  be  immediately 
raeroed.  It  need  not  be  pointed  out  that  the 
igencies  of  government  are  kept,  in  a  great 
neasure,  to  co-operation  by  sense  of  duty 
tnd  propriety,  and  if  they  should,  disregard- 
ing that  sense,  exercise  the  mere  physical 
power  possessed  to  refuse  to  act,  disorder, 
'  tonporary  at  least,  would  result.  It  is, 
besides,  a  strange  contention  to  me  that  a 
municipality  of  a  state,  because  of  its  abil- 
ity, physical,  it  may  be,  more  than  legal, 
to  refuse  to  exercise  powers  conferred  upon 
it,  can  assume  or  assert  other  powers.  Let 
OS  not  overlook  that  a  municipality  must 
have  warrant,  express  or  necessarily  im- 
plied, for  what  it  does.  It,  too,  is  within 
the  rule  of  strict  construction.  Dill.  Mun. 
Corp.  §  91. 

In  the  grant  of  franchises  from  the  state 
and   their    regulation   merely   by   the   city 
there  was  no  inconsistency,  and  this  division 
of  functions  was  not  only  natural  of  itself, 
but  comported  with  the  policy  of  the  state, 
ts  explained  in  Chicago  City  R,  Co.  v.  Peo- 
ple, supra.    The  decision  cannot,  it  seems  £o 
me,  be  explained  away.     It  was  nearer  in 
time  to  the  enactment  of  the  statutes  than 
we  are  to-day,  and  it  is  the  conditions  of  that 
time  we  should  try  to  realize.    This  is  not  as 
euy  as  it  seems  to  be.    Whatever  we  may 
profess,  it  is  not  easy  to  realise  the  con- 
ditions, thoughts,  and  purposes  of  another 
time.    In  1859  nothing  indicated  the  neces- 
sity of  giving  the  city  the  power  now  con- 
tended for.    In  1859  there  could  be  no  fore- 
sight of  the  development  of  street  railways, 
liken  they  were  just  beginning  to  be  thought 
of  as  a  means  of  transportation,  and  the  city 
was  as  eager  to  procure  them  as  capitalists 
to  construct  them.    It  is  said  that  time  is 
the  wisest  thing  on  earth,  and  taking  to  our- 
idves  its  wisdom,  in  1906,  we  are  sure  we 
would  have  seen  in  an  enterprise  just  start- 
ing, and  yet  tentative,  the  growth  it  might 
attain   and    the   measures   that   would    be 
leeeasary  to  restrain  and  control  it.     But 
if   there    was    anyone    capable    of    such 
ltt]propheey,  the  act  of  1859  did  *not  challenge 
its  exercise.    There  was  nothing  In  it  ex- 
nssive,   as    I    have   already   pointed   out; 
•othing  to  invoke  a  jealous  care.    I  dwell 
«a  this  because  the  provisions  of  the  act  of 
1859  were  carried  into  the  act  of  1865,  and 
certainly  were  not  intended  to  give  a  greater 
power  to  the  city  than  when  used  in  the  act  I 
tOl  V.  8. 


of  1859.  In  other  words,  a  provision  which 
could  have  had  no  purpose  in  the  act  of  1859 
to  give  power  to  the  city  to  fix  the  time  of 
the  occupation  of  the  streets  could  not,  by. 
mere  repetition  in  the  act  of  1865,  have 
such  purpose. 

The  situation  in  1859  was  exceedingly 
simple.  Certain  persons  had  been  given  the 
power  by  an  ordinance  of  the  city  to  con- 
struct a  street  railway.  The  right  under 
the  ordinance  was  questioned, — maybe  it* 
had  been  adjudged  illegal,  and  the  act  of 
1859  was  passed.  It  expliqitly  gave,  in  my 
opinion,  the  right  to  construct  and  operate 
railways  in  the  streets,  and  gave  authority 
to  the  city  only  to  regulate  the  exercise  of 
the  right.  But  granting  that  some  of  its 
words  are  ambiguous, — granting  that  the 
words  "terms  and  conditions"  can  be  inter- 
preted to  authorize  a  limitation  of  time, — 
such  interpretation  is  not  the  only  one  of 
which  they  are  susceptible.  We  should, 
therefore,  consider  wbetlier  that  interpre- 
tation can  be  adhered  to  in  view  of  the  other 
provisions  of  the  act  of  1865. 

First,  I  may  lay  down  as  a  fundamental 
rule  that  we  must  seek  the  meaning  of  the 
act  from  its  words,  and  that  we  should  so 
exercise  interpretation  "as  to  bring  a  sense 
out  of  the.  words  used,  and  not  to  bring  a 
sense  into  them."  McCluskey  v.  Cromwell, 
11  N.  Y.  593,  602.  And  with  the  conse- 
quences of  the  act  we  should  not  concern 
ourselves.  This  court  has  said  that  a  plain 
meaning  of  a  provision  of  a  statute,  not 
contradicted  by  another  provision,  must> 
prevail,  even  against  a  charge  of  absurdity 
and  injustice,  unless  they  be  so  monstrous- 
that  all  mankind  would,  without  hesitation^ 
unite  in  rejecting  the  meaning.  Sturgea  v. 
Crowninshield,  4  Wheat.  122,  202,  4  L.  ed. 
529,  550.  With  these  rules  in  mind,  and  by 
referring  to  §  2  of  the  act  of  1865,  it  will 
be  observed  that  its  parts  are  providently 
arranged  and  its  words  are  clear, — so  clear, 
that  conjecture  must  be  put  'to  work  and[5M] 
speculation  must  be  indulged  in  to  resist 
their  manifest  meaning. 

The  section  makes  provision  for  certain 
things,  to  wit,  ( 1 )  the  acts  or  deeds  of  trans- 
fer of  rights,  privileges,  or  franchises  be- 
tween the  corporations;  (2)  contracts, 
stipulations,  licenses,  and  undertakings 
made  and  entered  into  "and  as  made  or 
amended"  between  the  corporations  and  the 
common  council  "respecting  the  location, 
use,  or  exclusion  of  the  railways  in  or  upon 
the  streets."  And  what  is  done  with  these 
things?  The  answer  is  in  the  following 
provision:  "Shall  be  deemed  and  held  and 
continued  in  force  during  the  life  hereof 
as  valid  and  effectual,  to  all  intents  and 
purposes,  as  if  made  a  part,  and  the  same 
are  hereby  made  a  part,  of  said  several  acts.'* 
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Can  a  distinction  be  made  between  the 
things  provided  for  ?  Which  of  those  things 
shall  ''be  deemed  and  held  and  continued 
,in  force  during  the  life"  of  the  corporations? 
I  say  life  of  the  corporations,  as  that,  it  is 
decided,  is  the  meaning  of  the  phrase. 

Considering  the  language  of  the  provision, 
there  can  be  but  one  answer.  It  permits  no 
exception  of  any  of  the  things,  nor  a  dis- 
tinction between  them.  A  distinction  is, 
liowever,  asserted,  and  the  provialon  is  con- 
fined to  the  instruments  transferring  ''fran- 
chises," as  distinguished  from  the  instru- 
ments transferring  "rights  and  privileges," 
and  is  denied  all  application  to  the 
"contracts,  stipulations,  licenses,  and  under- 
takings" between  the  companies  and  the 
city.  In  what  way  is  this  done  and  with 
what  consequences? 

It  will  be  observed  that  the  provision  does 
not  simply  confirm  or  ratify  either  the  acts 
or  deeds  of  transfer  or  the  contracts ;  it  does 
more.  It  continues  them  in  force  and  makes 
them  valid  and  effectual  for  the  life  of  the 
act,  the  conceded  equivalent  of  the  life  of 
the  corporations.  The  provision  is  not, 
therefore,  that  the  contracts  and  privileges 
obtained  from  the  citv  shall  "stand  as 
made,"  but  shall  be  continued  in  force  dur- 
ing the  life  of  the  corporations, — ^a  dis- 
tinctly different  purpose, — one  which  the 
words  of  the  act  sustain  and  at  the  same 
time  exclude  the  other.  It  was  not  a  pro- 
[604]  vision  for  simple  ratification  *which  would 
carry,  by  necessary  force,  the  time  limits  of 
the  contracts,  but  one  which  adopts  another 
measure  of  time, — the  life  of  the  corpora- 
tions. And  a  provision  was  necessary  to 
make  the  new  measure  of  time  applicable 
to  the  contracts.  It  was  afforded,  and  again 
"the  necessity  is  demonstrated  of  adhering 
to  the  words  of  the  act.  unless  we  may  re- 
rgard  it  a  mistake  in  the  act  for  any  of 
its  words  to  have  a  purpose. 

Plainly,  therefore,  the  phrase  "during  the 
life  hereof"  cannot  be  limited  to  the  acts  or 
deeds  of  transfer  of  franchises.  To  do  so 
is  not  only  to  distinguish  between  the  in- 
struments of  transfer  of  franchises  and  the 
instruments  of  transfer  of  rights  and  privi- 
leges, but  is  to  detach  the  phrase  and  its 
correlated  words  from  its  immediate  objects, 
the  "contracts,  stipulations,  licenses,  and 
undertakings"  entered  into  by  the  common 
council  and  the  companies,  and  to  leave 
those  objects  without  provision, — without 
connection  with  anything,  coherence,  or  pur- 
pose. Against  this  all  the  rules  of  interpre- 
tation protest,  and  the  rules  of  construction 
cannot  be  invoked  to  justify  a  greater  lib- 
erty. The  purpose  of  construction,  it  is 
.true,  is  to  arrive  at  conclusions  beyond  the 
absolute  sense  of  the  text.  (Leiber,  53.) 
But  the  integrity  of  the  text  cannot  be  dis- 
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regarded.    I  do  not  overlook  the  fact  that 
the  court  sees  an  inconsistency  between  tie 
parts  of  §  2,  and  attempts  to  reconcile  tfaec. 
But  in  what  way?    As  it  seems  to  me,  b> 
magnifying  the  obscure  in  one  part  of  t^^ 
section  and  making  it  prevail  orer  the  mani- 
festly clear  in  another  part.     By   makio;; 
the  words  "terms  and  conditions" — doabt- 
ful  necessarily,  and  which,  as  I  think,  olm 
only  by  an  extreme  indulgence  be  given  tW 
meaning  put  upon  them — dominate  evwr- 
thing  else,  even  to  the  breaking  of  the  wc- 
tion  into  unrelated  and  meaningless  part*. 
To  my  mind  a  strange  situation  is  preiseBt- 
ed.    The  l^slature  of  the  state  had  in  its 
mind,  we  are  told,  a  simple  purpose, — the 
purpose  to  create  corporations  and  to  ^ve 
them  power  to  acquire  rights  from  the  city ; 
and    how   did   they   express   the   purpo*« — 
simply,  directly,  and  obviously?     Xo;   but 
in  such  way  that  the  words  'it  emplo3red  ctm  ' 
fused  or  opposed  the  purpose.    And  the  li^i- 
lature  was  dealing  with  important  ri|rhtN 
some  to  be  confined   to  twenty- five  year*, 
others  to  be  extended  to  ninety-nine  years, 
and  we  are  asked  to  believe  that  it  bunrS^^i 
those   rights   indiscriminately   and  tru^tni 
to  a  searching  construction  to  sort  thna 
afterwards  and  take  them  out  of  the  mou 
ing  of  words  which  included  them  all. 

There  is  another  consideration  of  pat*rt 
weight.    The  construction  of  the  court  «a« 
not  the  contemporary  construction  of  tbe^cC 
of  1865.     It  was  not  the  const  ruction  pro- 
claimed by  the  governor,  justifying  his  nio 
of  the  act.    He  pointed  out  that  the  ih-*^^ 
sary  effect  of  extending   the   lives  uf  ttt 
corporations  was  to  extend  their  ri^hu  n 
the  streets  of  the  city,  and  that  he  had  r 
ceived  petitions  signed  by  a  laryre  nuti'^'r 
of  the  citizens  of  Chicago,  protesting  asain*: 
the  measure  as  one  which  had  been  pa^^^i 
without  their  assent,  or  that  of  the  mn*- 
rate  authorities,  and  that   it  extended  t^« 
franchise  for  ninety -nine  years  in  advaa--^ 
of  the  term  already  vested  in  the  corj-Ti 
tion.     And   he  also   pointed  out  that   t> 
right  given  to  the  city  to  purchase  the  mi 
way    property    at    the   end    of    twenty  tn* 
years,  secured  to  it  by  the  ordinance  of  Asi- 
gust  16,  1858,  was  ulso  extended  to  niDrii- 
nine  years.    And,  upon  a  fair  construeth^ 
the  governor  said,   "the   act    neem*  haM^ 
susceptible  of  any  other  meaning."  a»i  hf 
had    heard,    he    further    said,    "none   dhft 
claimed   for    it."    The   governor   al*o  <mi 
sidered  the  clause  which  continued  in  for* 
the  acts  or  deeds  of  transfer,  and.  so  fir  ■• 
his  words  indicate,  he  pereeived  no  diffrrfv-* 
betwen  the  instruments  of  transfer. 

Seldom  has  a  statute  enacted  at  a  di»ti*-t 
time  received  so  clear  and  influential  pporU- 
mation  of  its  meaning  and  effect  a«  i«  jf* 
forded  of  the  act  of  1865,  by  the  cmerro-"* 
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message.  It  seems  now,  forty  years  removed 
from  ihe  enactment  of  the  law,  that  the  gov- 
ernor, who  was  close  to  its  enactment,  and 
the  citizens  of  Chicago,  who  protested 
against  it,  were  mistaken  in  its  meaning. 
And  the  governor  was  part  of  the  lawmak- 
ing power.  It  was  his  duty,  therefore,  to 
W] study  the  statute^  and  *to  try  to  know  its 
purpose,  not  only  from  its  text  but  from 
external  circumstances.  His  misunder- 
standing needs  to  be  accounted  for.  The 
misunderstanding  of  the  protesting  citizens 
of  Chicago  needs  to  be  accounted  for.  Ex- 
planation cannot  be  found  by  asserting  am- 
bignities  in  the  act.  There  is  not  a  syllable 
of  evidence  to  indicate  that  any  were  per- 
ceived or  regarded  of  consequence.  The 
governor  was  confident  in  his  views.  Of  one 
of  the  efTects  of  the  act,  and  one  which 
eoold  not  result  unless  his  construction 
was  correct,  he  said  he  had  heard  no  other 
claimed  for  *it  than  that  which  he  enter- 
tained and  expressed.  There  was  no  doifbt 
with  him,  therefore, — no  disguise  of  the 
measure  by  its  advocates.  We  are,  however, 
now  asked  to  believe  that  the  legislature 
alone  either  saw  or  was  persuaded  of  the 
real  merits  of  the  measure,  and  passed  it 
over  a  groundless  veto  and  ignorant  oppo- 
sition, with  consciousness  that  it  would  be 
eoDstrued  to  have  the  meaning  now  given 
it 

I  am  unable  to  so  believe  and  am  con- 
strained to  dissent  from  the  judgment. 


WEST    CHICAGO    STREET    RAILROAD 
COMPANY,  Plif,  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 
e»  rel,  CITY  OF  CHICAGO. 

(See  8.  C.  Reporter's  ed.  506-529.) 

1.  Error  to   state  court— Federal   anea- 
tlom—deelaion  on  non-Federal  irronnd. 


—A  state  court  cannot,  by  resting  Its  judg- 
ment upon  some  ground  of  local  or  general 
law,  defeat  the  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States,  If  a 
Federal  right  or  Immunity  was  specially 
set  up  or  claimed  which,  If  recognized  and  en- 
forced, would  require  a  different  Judgment. 

2.  Conati  tut  tonal  la-vr— impairment  of 
contract  oblivationa— compelling  the 
lOMP-erins:  of  a  street  railMP-ay  tunnel 
under  navigable  river.— Contract  obli- 
gations  are  not  Impaired  by  compeiUnj^  a 
street  railway  company,  at  its  own  expense, 
to  lower,  or,  at  Its  option,  remove,  a  tunnel 
constructed  by  It  under  the  Chicago  river, 
which,  though  not  an  obstruction  to  naviga- 
tion when  constructed,  has  since  become  such 
by  reason  of  the  increased  size  of  the  vessels 
plying  on  that  river,  where  the  municipal 
ordinance  under  which  such  tunnel  was  con- 
structed contains  no  stipulation  that  the 
city  will  not  exert  any  power  it  possesses  to 
deepen  the  channel  and  improve  navigation, 
and  it  was  adopted  while  a  state  statute  was 
In  force  which,  as  construed  by  the  state 
courts,  made  It  a  condition  of  the  construc- 
tion of  such  a  tunnel  that  navigation  should 
not  be  unnecessarily  Interrupted. 

8.  'Watera^para mount  riarlit  of  navisca* 
tion.— The  rights  of  a  street  railway  com- 
pany In  a  tunnel  under  a  navigable  river, 
arising  from  Its  ownership  of  the  fee  of  the 
land  on  either  side  of  the  river  or  In  Its  bed, 
are  subject  to  the  paramount  right  of  navl- 

•  gatlon  over  the  waters  of  such  river. 

4.  Constitutional  la'w— ^ne  process  of 
laTV— taking  private  property  for  puli- 

lie  use.— Requiring  a  street  railway  company 
to  stand  the  expense  of  lowering,  or,  at  its 
option,  removing,  a  tunnel  constructed  by  it 
under  the  Chicago  river,  which,  though  not 
an  obstruction  to  navigation  when  construct- 
ed, has  since  become  such  by  reason  of  the 
Increased  size •  of  the  vessels  plying  upon  that 
river,  does  not  deny  It  the  due  process  of  law 
guaranteed  by  the  Federal  Constitution, 
which  requires  that  compensation  be  made 
when  private  property  Is  taken  for  public 
use,  where  the  ordinance  under  which  the 
tunnel  was  constructed  was  adopted  while 
a  statute  was  In  force  which,  as  construed  by 
the  state  courts,  made  it  a  condition  of  the 
construction  of  such  tunnel  that  navigation 
should  not  be  unnecessarily  Interrupted. 


HoTB. — Oil  ih€  general  eutjeot  of  writs  of 
tmr  from  ihe  United  States  Supreme  Court 
to  ttate  courte — see  notes  to  Martin  v.  Hunter, 
4  L.  ed.  U.  S.  97 ;  Hamblln  v.  Western  Land  Co. 
37  L.  ed.  U.  8.  267 ;  Klpley  v.  Illinois,  42  L. 
ed.  U.  S.  998;  and  Re  Buchanan,  89  L.  ed. 
C.  8.  884. 

On  what  adjudications  of  state  courts  can 
U  krought  up  for  review  in  the  Supreme  Court 
of  the  United  States  by  writ  of  error  to  those 
courts — see  note  to  Apex  Transp.  Co.  v.  Gar- 
bade,  82  L.R.A.  513. 

On  how  and  when  questions  must  be  raised 
•nd  decided  in  a  state  court  in  order  to  make 
«  ea#e  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States — see  note  to  Mutual 
L  Ins.  Co.  V.  McGrew,  63  L.R.A.  88. 

On  what  the  record  must  show  respecting 
f^  presentation  and  decision  of  a  Federal  ques- 
tion  in  order  to  confer  jurisdiction  on  the 
Btpreme  Court  of  the  United  States  on  a  writ 
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of  error  to  a  state  court — see  note  to  Hooker  v. 
Los  Angeles,  63  L.R.A.  471. 

As  to  what  laws  are  void  as  impairing  obli- 
gation of  contracts — see  notes  to  Franklin 
County  Grammar  School  v.  Bailey,  10  UR.A. 
405;  Fletcher  v.  Peck,  8  L.  ed.  U.  S.  162; 
McCanna  &  F.  Co.  v.  Citlsens*  Trust  &  Surety 
Co.  24  C.  C.  A.  20;  and  Montana  Ore-Pur- 
chasing Co.  V.  Boston  &  M.  Consol.  Copper 
&  S.  Mln.  Co.  35  C.  C.  A.  12. 

As  to  public  rights  on  navigable  waters — 
see  notes  to  Blsenbach  v.  Hatfield,  12  L.R.A. 
632;  Mills  y.  United  States,  12  L.R.A.  673; 
and  Swanson  v.  Mississippi  &  R.  River  Boom 
Co.   7  L.R.A.  673. 

On  the  right  to  improve  the  navigabiliy  of  a 
stream — see  note  to  Beldler  v.  Sanitary  Dis- 
trict,  67  L.R.A.   820. 

On  the  right  to  obstruct  or  destroy  rights 
of  navigation — see  note  to  Hutton  v.  Webb, 
59  L.  R.  A.  83. 
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S*  Mmiiclpal  corporation*— poorer  oTor 
naviorable  vratera— opproval  of  Soer«)« 
tarr  of  IVar.— The  cfty  of  Chicago  was  em- 
powered, without  the  approval  of  the  Secre- 
tary of  War,  to  require  the  lowering  of  a 
street  railway  tunnel  under  the  Chicago  rlT- 
er  to  give  a  clear  depth  of  21  feet  of  water 
ahove  it,  or,  in  the  alternative,  to  compel  Its 
removal,  hy  the  declaration  in  the  river  and 
har1>or  act  of  March  3.  1899  (30  Stat  at 
L.  1156,  chap.  425),  that  all  the  work  of  re- 
moving and  reconstructing  hrldges  and  piers 
and  lowering  tunnels,  necessary  to  permit  a 
practicable  channel  with  the  prescribed 
**proJect**  depth  of  21  feet  in  the  Chicago 
river  should  be  done  by  the  city  without  ex- 
pense to  the  United  States. 

[No.  241.] 

Argued   January    10,    11,    190$.     Decided 

April  9,  1006, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which,  affirming  the  reversal  in  the  Appel- 
late Court  for  the  First  District  of  a  judg- 
ment of  the  Circuit  Court  of  Cook  County, 
in  that  state,  awarded  a  peremptory  man- 
damus directing  a  street  railway  company 
at  its  own  expense  to  lower,  or,  at  its  op- 
tion, remove,  its  tunnel  under  the  Chicago 
river.     Affirmed. 

See  same  case  below,  214  111.  9,  73  N.  E. 
393. 

The  facts  are  stated  in  the  opinion. 

Afr.  Jolui  P.  Wilson  argued  the  cause, 
and,  with  Mr,  Charles  8.  Bahoock,  filed  a 
brief  for  plaintiff  in  error: 

Until  the  United  States  assumed  juris- 
diction over  the  Chicago  river  by  the  act  of 
Congress  of  September  13,  1900,  the  state 
of  Illinois  had  plenary  authority  over  the 
Chicago  river. 

Willson  v.  Black  Bird  Creek  Marsh  Co. 
2  Pet.  245,  7  L.  ed.  412;  Oilman  v,  Phila- 
delphia, 3  Wall.  713,  18  L.  ed.  96;  Pound  v. 
Turok,  95  U.  S.  459,  24  L.  ed.  525 ;  North- 
em  Transp.  Co.  v.  Chicago,  99  U.  S.  635, 

26  L.  ed.  336 ;  Corrigan  Tranep.  Co,  v.  Sani- 
tary District,  125  Fed.  611;  Escanaba  d  L, 
M.  Transp.  Co,  v,  Chicago,  107  U.  S.  678, 

27  L.  ed.  442,  2  Sup.  Ct.  Rep.  185;  Miller  v. 
New  York,  109  U.  S.  385,  27  L.  ed.  971,  3 
Sup.  Ct.  Rep.  228;  Card  well  v.  American 
River  Bridge  Co.  113  U.  S.  205,  28  L.  ed. 
959,  5  Sup.  Ct.  Rep.  423 ;    Mobile  County  v. 


On  the  rights  of  Uttoral  owners  on  navigable 
stream — see  notes  to  Fnlmer  v.  Williams.  1 
L.R.A.  604;  Case  v.  Loftus,  5  L.R.A.  684; 
Miller  V.  Mendenhall.  8  L.R.A.  89;  and  Elsen- 
bach  V.  Hatfield,  supra. 

As  to  what  constitutes  due  process  of  laifi — 
Bee  notes  to  People  v.  O'Brien,  2  L.R.A.  265; 
Kunts  V.  Sumption.  2  L.R.A.  655;  Re  Gannon, 
5  L.BJL  859;  Ulman  v.  Baltimore,  11  L.RJk. 
224;  Oilman  v.  Tucker.  13  L.R.A.  804;  Pear- 
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KimbaU,  102  U.  &  691,  26  L.  ed.  238; 
er  V.  Northern  P.  R,  Co.  162  U.  S.  M,  38  L 
ed.  352«  14  Sup.  Ct.  Rep.  528;  WiUmmrtts 
Iron  Bridge  Co.  y.  Hatch,  125  U.  &  1,  11 
L.  ed.  '629,  8  Sup.  Ct.  Rep.  811. 

The  tunnel  was  as  lawful  aa  thoagk  it 
had  been  directly  constructed  by  the  dtr 
itself  under  its  charter  powers. 

McCartney  y.  Chicago  d  B.  B.  Cm.  112 
ni.  611. 

The  carrying  of  pasaengeva  through  the 
tunnel  is  commerce  of  the  same  grade  mm  the 
carrying  of  passengers  or  freight  am  the 
river. 

Northern  Tranap.  Co.  r.  Chicago,  empra. 

The  tunnel,  being  the  lawful*  property  of 
the  railroad  company,  could  not  be  taken 
from  the  company  for  the  pnrpoee  of  im- 
proving the  navigation  of  the  Chicago  rirer 
without  compensation  being  made  to  the 
company. 

Yates  Y,  Milwaukee,  10  WAL  497,  19  L. 
ed.  984 ;  Newport  d  C.  Bridge  Co.  t.  Vmtei 
States,  106  U.  8.  470,  26  L.  ed.  1143: 
Monongahela  Nov.  Co.  t.  United  Stmtes,  148 
U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct  Rep. 
622;  Scranton  v.  Wheeler,  179  U.  8.  141. 
46  L.  ed.  126,  21  Sup.  Ct  Rep.  48;  United 
States  Y.  Lynah,  188  U.  8.  446,  47  L.  ed. 
539,  23  Sup.  Ct.  Rep.  349;  Chiengo  t. 
La/Itn,  49  111.  172;  Chicago  t.  Vmm  ingen, 
162  ni.  624,  43  Am.  St  Rep.  286,  38  K.  I. 
894. 

The  enforcement  of  the  judgment  of  the 
state  court  would  constitute  a  taking  of  tht 
railroad  compan3r'8  property. 

Newport  d  C.  Bridge  Co.  t.  United  Staim, 
105  y.  S.  470,  606,  26  L.  ed.  114S,  1155. 

Th*e  enforcement  of  the  ordlnanee  reqoir 
ing  the  railroad  company  to  lower  its  tns- 
nel  at  its  own  coat  would  deprive  the  eamr 
pany  of  its  property  without  due  piuiwis 
of  law,  in  violation  of  the  14th  Amendment 
to  the  Constitution  of  the  United  State*. 

Chicago,  B.  d  Q.  R.  Co.  y.  Chimgo,  lU 
U.  S.  236,  41  L.  ed.  984,  17  Sup.  Ct  Btp 
681. 

The  Secretary  of  War  wms  not  alleieed  or 
shown  to  have  approved  or  consented  to  the 
doing  of  the  work  required  by  the  ordi- 
nance, and  therefore  the  company  was  act- 
ther  under  obligation  nor  had  the  ri|Eht  to 
do  the  work  required  by  the  ordinanet  awl 
the  mandate  of  the  court 


son  V.  Yewdall,  24  L.  ed.  U.  8.  438;  aad  WK- 
son  V.  North  Carolina,  42  L.  ed.  U.  8. 
As  to  what  constitutes  a  faM«#  of 
property  for  pubUc  use — see  aotea  te  MtapUs 
&  C.  R.  Co.  V.  Birmingham,  8.  Ik  T.  E.  B.  O 
18  L.R.A.  166;  D.  M.  (Hbome  it  Co.  w.  Uh- 
souri  P.  R.  Co.  87  L.  ed.  U.  8  166;  Bmmfi  v. 
Rechel,  40  L.  ed.  U.  8.  188 :  Backns  v.  Tsm 
Street  Union  Depot  Co.  42  U  ed.  U.  8.  S5S:  , 
and  High  Bridge  Lumber  Ca.  v.  United  SutM. 
16  C.  C.  A.  468. 
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RlFer  and  harbor  act^  1899^  S  10;  River 
and  harbor  act,  1890;  Cumminga  v.  Chi- 
eago,  1S8  U.  S.  410,  47  L.  ed.  525,  23  Sup. 
Ct  Rep.  472;  Chicago  ▼.  Law,  144  111.  569, 
33  N.  K  855 ;  Lusaem  ▼.  Scmitary  District, 
192  HI.  404,  61  N.  E.  644. 

The  horse  and  dummy  act  does  not  control 
or  affect   the  rights  of   the  railroad   com- 
ptny  in   its  tunnel. 
McCartney  v.  Chicago  d  E.  R.  Co,  supra. 
Mr.   John  P,  Wilson  also  filed  a   sepa- 
rate reply  brief  for  plaintiff  in  error: 

The  writ  of  error  should  not  be  dismissed 
for  want  of  jurisdiction. 

Vickshurg,  8.  d  P.  R,  Co.  v.  Dennis,  116 
U.  S.  667,  29  L.  ed.  771,  6  Sup.  Ct.  Rep. 
€35;  Bryan  ▼.  Board  of  Education,  161  U. 
S.  639.  38  L.  ed.  297,  14  Sup.  Ct.  Rep.  465 ; 
Capital  City  Light  d  Fuel  Co.  v.  Talla- 
hassee, 186  U.  S.  406,  46  L.  ed.  1223,  22 
Sup.  Ct.  Rep.  866;  Wilson  v.  Standefer,  184 
U.  S.  399,  4d  L.  ed.  612,  22  Sup.  CC  Rep. 
384;  Louisville  d  N.  R.  Co.  v.  Palmes,  109 
C.  S.  244,  27  L.  ed.  922,  3  Sup.'Ct.  Rep. 
1^3;  Chicago,  B.  d  Q.  R.  Co.  v.  Nebraska, 
170  U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct.  Rep. 
513;  Northwestern  University  ▼.  Illinois, 
W  U.  S.  321,  26  L.  ed.  389;  Houston  d  T.  C. 
R.  Co.  V.  Texas,  177  U.  S.  66,  44  L.  ed.  673, 
20  Sup.  Ct.  Rep.  546 ;  8t.  Paul  Gaslight  Co. 
▼.  8t.  Paul,  181  U.  8.  148,  46  L.  ed.  791,  21 
Sup.  Ct.  Rep.  575. 

Tbe  ordinance  requiring  the  company,  at 
its  own  cost  and  expense,  to  reconstruct  this 
tunnel,  in  the  abse.ace  of  any  legal  obliga- 
tion or  contract  so  to  do,  not  only  impaired 
tbe  obligation  of  the  contract  under  which 
it  was  constructed,  but  aleo  deprived  the 
railway  comftany  of  its  property  without 
doe  process  of  law. 

Delatcare,  L.  d  T7.  R.  Co.  v.  Pennsylvania, 
198  U.  S.  341,  49  L.  ed.  1077,  25  Sup.  Ct. 
Kep.  669. 

Messrs.  Jamea  Hamilton  Lewis  and 
OramTllle  W.  Browning  argued  the 
euae  and  filed  a  brief  for  defendant  in  er- 
ror: 

There  is  no  Federal  question  involved. 
The  writ  of  error  should  be  dismissed. 

Bacon  v.  Tewas,  163  U.  S.  207,  41  L.  ed. 
132,  16  Sup.  Ct.  Rep.  1023;  Rutland  R.  Co. 
▼.  Central  Vermont  R.  Co.  159  U.  S.  630, 
40L.  ed.  284.  16  Sup.  Ct.  Rep.  113;  Balti- 
«ofc  d  P.  R.  Co.  Y.  Hopkins,  130  U.  S. 
210,  32  L.  ed.  908,  9  Sup.  Ct.  Rep.  503; 
Egan  v.  Hart,  166  U.  8.  188,  41  L.  ed.  680, 
17  Sup.  Ct.  Rep.  300 ;  Henderson  Bridge  Co. 
▼.  Henderson,  141  U.  S.  679,  35  L.  ed.  900, 
12  Sup.  Ct.  Rep.  114;  Leonard  v.  Vickshurg, 
S.  d  P.  R.  Co.  198  U.  S.  416,  49  L.  ed.  1108, 
25  Sup.  Ct.  Rep.  750;  Defiance  Water  Co.  v. 
i)e/taiv^,  191  U.  8.  184,  48  L.  ed.  140,  24 
Sap.  Ct.  Rep.  63;  Allen  v.  Arguimhau,  198 
U.  8.  149,  49  L.  ed.  990,  26  Sup.  Ct.  Rep. 
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622;  Bier  v.  McQehee,  U8  U.  8.  137,  37  L. 
ed.  397,  13  Sup.  Ct.  Rep.  580;  Cook  County 
V.  Calumet  d  C.  Canal  d  Dock  Co.  138  U.  S. 
636,  34  L.  ed.  1110,  11  Sup.  Ct.  Rep.  435; 
Beaupre  v.  Noyes,  138  U.  S.  397,  34  L.  ed. 
991,  11  Sup.  Ct.  Rep.  296;  8t.  Louis,  C.  G. 
d  Ft.  8.  R.  Co.  V.  Missouri,  156  U.  S.  478, 
39  L.  ed.  602,  16  Sup.  Ct.  Rep.  443;  Dibble 
V.  Bellingham  Bay  Land  Co.  163  U.  S.  63, 
41  L.  ed.  72,  16  Sup.  Ct.  Rep.  939;  White 
V.  Leovy,  174  U.  S.  91,  43  L.  ed.  907,  19 
Sup.  Ct.  Rep.  604;  Yesler  v.  Washington 
Harbor  lAne,  146  U.  S.  646,  36  L.  ed.  1119, 
13  Sup.  Ct.  Rep.  190. 

The  finding  that  this  tunnel  is  an  ob- 
struction to  navigation  will  not  be  re- 
viewed. 

Telluride  Power  Transmission  Co.  v.  Rio 
Grande  Western  R,  Co,  175  U.  8.  639,  44 
L.  ed.  306,  20  Sup.  Ct.  Rep.  245. 

The  tunnel  is  now  an  unlawful  structure. 

Atlee  V.  Northwestern  Union  Packet  Co, 
21  Wall.  389,  22  L.  ed.  619;  Chicago,  B.  d 
Q,  R.  Co.  V.  People,  212  111.  103,  72  N.  E. 
219;  United  8tates  ▼.  Bellingham  Bay 
Boom  Co.  176  U.  S.  211,  44  L.  ed.  437,  20 
Sup.  Ct.  Rep.  343. 

The  title  of  the  street  railway  company 
is  subject  to  the  paramount  right  of  navir 
gation. 

Chicago,  B,  d  Q.  R.  Co.  v.  People,  supra; 
Chicago  v.  Laflin,  49  111.  172;  8tockton  v. 
Baltimore  d  N.  Y.  R.  Co.  1  Inters.  Com. 
Rep.  411,  32  Fed.  9;  Braxon  v.  Bressler, 
64  111.  488;  Hawkins  Point  Light-House 
Case,  39  Fed.  87 ;  Illinois  C.  R.  Co.  v.  Illi- 
nois, 146  U.  S.  458,  36  L.  ed.  1044,  13  Sup. 
Ct.  Rep.  110;  8cranton  v.  Wheeler,  179  U. 
S.  163,  45  L.  ed.  137,  21  Sup.  Ct.  Rep.  48, 
6  C.  C.  A.  585,  16  U.  S.  App.  162,  67  Fed. 
809;  Parmeter  v.  Gibbs,  10  Price.  412; 
8age  v.  New  York,  154  N.  Y.  61,  38  L.R.A. 
606,  61  Am.  St.  Rep.  592,  47  N.  E.  1096; 
Colchester  v.  Brooke,  15  L.  J.  Q.  B.  N.  S. 
59;  Atty.  Gen.  v.  Parmeter,  10  Price,  378; 
Atty.  Gen.  v.  Richards,  2  Anstr.  603;  1 
Wood,  Nuisances,  p.  119;  Weber  v.  8tate 
Harbor,  18  Wall.  57,  21  L.  ed.  798;  Gibson 
V.  United  States,  166  U.  S.  269,  276,  41  L. 
ed.  996,  1002,  17  Sup.  Ct.  Rep.  578. 

The  city  has  power  to  order  this  obstruc- 
tion removed. 

Escanaba  d  L.  M.  Transp.  Co.  v.  Chicago, 
107  U.  S.  679,  27  L.  ed.  443,  2  Sup.  Ct.  Rep. 
185;  Harmon  v.  Chicago,  140  111.  397,  29 
N.  E.  732;  Chicago  v.  McGinn,  61  111.  266, 
2  Am.  Rep.  295;  West  Chicago  Street  R. 
Co.  V.  People,  214  111.  9,  73  N.  E.  393,  203 
111.  651,  68  N.  E.  78;  Lake  Shore  d  M.  8.  R, 
Co.  V.  Ohio,  165  U.  S.  365,  41  L.  ed.  747,  17 
Sup.  Ct.  Rep.  357;  Cummings  v.  Chicago, 
188  U.  S.  410,  47  L.  ed.  626,  23  Sup.  Ct. 
Rep.  472. 
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The  street  railway  company  is  not  en- 
titled to  compensation. 

West  Chicago  Street  R.  Co.  v.  People  and 
Chicago,  B,  &  Q.  R.  Co.  v.  People,  supra; 
Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.  ed.  336;  Qibson  v.  United  States 
and  United  States  v.  Bellingham  Bay  Boom 
Co.  supra;  Scrahton  v.  Wheeler,  179  U.  S. 
159,  46  L.  ed.  135,  21  Sup.  Ct  Rep.  48,  6 
C.  C.  A.  585,  16  U.  S.  App.  152,  57  Fed. 
803;  Newport  d  C.  Bridge  Co.  v.  United 
States,  105  U.  S.  470,  26  L.  ed.  1143; 
Pennsylvania  v.  Wheeling  d  B.  Bridge  Co. 
13  How.  518,  14  L.  ed.  249;  United  States 
V.  Moline,  82  Fed.  592;  Hawkins  Point 
lAght-Uouse  Case,  39  Fed.  77;  Stockton  v. 
Baltimore  d  N.  Y.  R.  Co.  supra;  State  v. 
Sargent  d  Co.  45  CJonn.  358;  New  Orleans 
Gaslight  Co.  v.  Drainage  Commission,  197 
U.  S.  453,  49  L.  ed.  831,  25  Sup.  Ct.  Rep. 
471. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  case  presents  some  questions  of  ju- 
risdiction and  constitutionality  arising  out 
of  the  relative  rights  and  duties  of  the  city 
of  Chicago  and  the  West  Chicago  Street 
(514]  Railroad  Company  *in  respect  of  a  tunnel 
maintained  by  that  company  under  the 
south  branch  of  Chicago  river  at  or  near 
Van  Buren  street,  in  that  city. 

The  judgment  in  the  circuit  court  of  Cook 
ecunty,  Illinois,  was  in  favor  of  the  rail- 
road company,  but  it  was  reversed  in  the 
appellate  court,  first  district,  the  former 
court  being  directed  to  give  to  the  city  the 
relief  asked.  Upon  appeal  to  the  supreme 
court  of  Illinois^  a  judgment  was  rendered 
in  favor  of  the  city. 

The  contention  of  the  company  is  that  the 
judgment  under  review  cannot  be  sustained 
consistently  either  with  the  contract  clause 
of  the  Constitution  of  the  United  States  or 
with  the  due  process  of  law  enjoined  by  the 
14th  Amendment. 

The  case  presented  by  the  record  is  sub- 
Btantially  as  will  be  now  stated. 

On  or  about  April  2d,  1888,  the  city 
council  of  Chicago  adopted  in  due  form  the 
following  ordinance:  • 

'^Whereas,  the  board  of  directors  of  the 
West  Chicago  Street  Railroad  Company,  on 
the  second  day  of  April,  1888,  by  and  at 
the  request  of  the  mayor  of  the  city  of 
Chicago,  adopted  the  following  resolution: 
Resolved,  That  the  West  Chicago  Street 
Railroad  Company,  in  cousideration  of  the 
passage  and  approval  by  the  mayor  of  the 
three  ordinances  passed  by  the  city  council 
of  Chicago  on  the  30th  day  of  March,  1888,— 
one  granting  to  the  West  Division  Railway 
Company  the  right  to  change  its  motive 
power  from  horse  to  cable  or  electric  pow- 
848 


er;  one  granting  to  the  Chicago  Pass^n^^r 
Railway  Company   the   right   to  make   *   ; 
same    change;    and    one    granting    to    t  e 
West  Chicago  Street  Railroad  Company  Uie 
right  to  construct  its   tracks  on  Jefftr-  a 
street,    between   Madison   and    Washio:rt<« 
streets,  and  to  use  horse,  cable,  or  eLcri- 
power  thereon, — hereby  agrees,  by  an  J  w  •*  i 
the    city   of    Chicago,    at    its    own    expen-^ 
to   construct  a   tunnel   under    the   Chicai^i 
river,   and   acquire  the   necessary    right   of 
way  therefor  on  a  route  to  be  located   'r 
said      company      between      Madison      an  1 
Twelfth  streets,  with  the  east  terminu"   i* 
Fifth    avenue    or    west    thereof,    and    ^t^l 
western  terminus  at  Halsted  street  or  r-. 
thereof;   provided,  however,  that  thi-^  d  i' 
pany  shall  have  the  right  from  said  city 
to  construct  said  tunnel  under  any   inter- 
vening   street    or    streets    and    said    ri^cf 
within  said   limits,  but  such   location  and 
construction  shall  be  such  as  not  to  inter- 
fere with  the  capacity,  usefulness,  or  g^J^i* 
of  said  streets;   said  tunnel  to  be  used  br 
this  company  for  street  railroad  tracks,  and 
the  construction  thereof  shall  be  conunencvd 
within  three  years,  and  be  completed  witb- 
in   four  years,  after  the  said   city  coaooil 
shall    grant    permission    to    said    railroad 
company  to   make  said   improvements,  un- 
less prevented  by  injunctions  or  strikes,  miA 
the    time    said    construction    is    so    inur- 
fered  with  shall  be  added  to  said  four  yr^rv 
all  work  to  be  done  in  a  manner  satisfac- 
tory  to  the  commissioner  of  public  wori^t. 
and   the   tracks   through    the   tunnel   shi!! 
be  connected  with  the  street  railroad  track* 
controlled   by   this   company.     Now,   tb«»- 
fore,  be   it  ordained   by  the   dty   eouiKil 
That  the  agreement  in  said  resolutioa  com- 
tained  be  and  the  same  is  hereby  accppKd 
by  and  on  behalf  of  the  city  of  Chicaf^*  u 
a  consideration  from  said  company  fur  th» 
passage  and  approval  by  the  mayor  of  tS# 
ordinances  in  said  resolution  specified,  anJ 
authority  is  hereby  granted  said  company 
to   make   the   improvements    therein   nwe- 
tioned." 

When  this  ordinance  was  pewied  theiv 
was  in  force  what  is  known  as  tlie  bor«r 
and  dummy  act,  passed  in  1874,  wkirii 
provided:  "That  any  company  which  ha» 
been  or  shall  be  incorporated  nnder  tW 
general  laws  of  this  state,  for  tlie  par« 
pose  of  constructing,  maintaining,  or  opf^ 
ating  any  horse  or  dummy  railroad  ^ 
tramway,  may  enter  upon  and  approprist*  j 
any  property  necessary  for  the  eoaame- 
tion,  maintenance,  and  operation  of  its  rosJ. 
and  all  necessary  siding,  side  tracks,  sai 
appurtenances,  and  may,  subject  to  tW 
provisions  contained  in  this  act,  loraU 
and  construct  iU  road  upon  or  OT«r  uT 
street,  alley,  road,  or  highway,  or  aerv* 
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or  over  any  waters  in  this  state,  in  8uch 
manner  as  not  to  unnecessarily  obstruct  the 
public  use  of  such  street,  alley,  road,  or 
highway,  or  interrupt  the  navigation  of 
9ueh  icaters,** 

il6]  'In  214  ni.  9,  19,  73  N.  E.  393,  396,  the 
supreme  court  of  Illinois,  referring  to  tliis 
act.  said:  ''This  act  was  an  addition  to  the 
charter  of  any  company  organized  under  the 
general  incorporation  act,  and  its  provi- 
sions have  existed  under  some  form  ever 
since,  conferring  powers  upon  street  rail- 
road companies  organized  as  the  defendant 
is.  It  gave  the  defendant  the  right  to  con- 
struct its  railroad  either  over  or  across  the 
Chicago  river,  which  included  the  tunnel, 
tuhject  to  the  condition  contained  in  it. 
Defendant  could  only  hold  real  estate  for 
the  transaction  of  its  business  of  main- 
taining and  operating  a  street  railroad, 
and  the  statute  fixed  the  conditions  under 
which  it  might  use  its  real  estate  for 
building  the  tunnel." 

The  tunnel  was  completed  by  the  rail- 
road company  in  March,  1894,  and  has 
ever  since  been  used  and  is  now  being 
used  as  a  passageway  under  the  river  for 
its  cars.  When  constructed  (as  well  as  at 
the  present  time)  the  water  in  the  south 
branch  of  the  Chicago  river  over  th*e  tunnel, 
near  Van  Buren  street,  varied  in  depth 
from  17  to  18  3-10  feet. 

On  the  3d  day  of  March,  1899,  Congress 
passed  a  river  and  harbor  act,  among  the 
provisions  of  which  was  one  directing  the 
Secretary  of  War  to  cause  surveys  to  be 
made  and  the  cost  of  improving  certain 
rivers  and  harbors  to  be  estimated  and  re- 
ported to  Congress,  as  follows:  "Improving 
Chicago  river  in  Illinois:  Survey  and  esti- 
mate of  cost  for  a  channel  twenty-one  feet 
deep  from  its  mouth  to  the  stock  yards, 
OQ  the  south  branch,  and  to  Belmont  ave- 
nue, on  the  north  branch,  so  far  as  may 
be  permitted  by  existing  docks  and  wharves, 
exclusive  of  cost  of  removing  or  construct- 
ing bridges  or  piers  or  lowei«ng  tunnels; 
and  the  aforesaid  depth  of  twenty-one  feet 
is  hereby  adopted  as  the  project  depth  for 
the  improvement  in  lieu  of  that  fixed  by 
the  act  of  June  third,  eighteen  hundred 
and  ninety-six  [29  Stat,  at  L.  202,  chap. 
314];  Provided,  That  all  the  work  of  re- 
moving and  reconstructing  bridges  and 
piers  and  lowering  tunnels  necessary  to 
permit   a    practicable    channel    with    said 

^7]dept]i  to  *be  obtained  shall  be  done,  or 
caused  to  be  done,  by  the  city  of  Chicago, 
without  expense  to  the  United  States."  30 
Stat  at  L.  1156,  chap.  425. 

After  the  passage  of  that  act  steps  were 
taken  to  dredge  the  Chicago  river  so  aa  to 
deepen  its  channel  in  accordance  with  the 
provisions  of  the  act  of  Congress,  and,  it 
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is  alleged,  such  work  "has  been  prococJiji-4 
under  the  authority  and  supervision  of  tlie 
government  of  the  United  States,  for  the 
purpose  of  providing  a  sulTiciently  d?oj) 
channel  for  the  uses  and  pu  poses  of  com- 
merce and  navigation  as  aforesaid." 

For   the  purpose   of  obeying  the  act   of 
Congress,  and  in  order  to  obtain  a  free  and 
unobstructed    navigation     of    the    Chicago 
river    for   the   benefit   of   commerce,    inter- 
state   and    domestic,    the    city    council    of 
Chicago,  on  the   19th  day  of  March,   1900, 
duly     passed     the     following     ordinance: 
"Whereas,   by   act   of   Congress   of   March, 
3d,  1899,  it  is  provided  that  in  the  survey 
and  estimate  of  cost  for  a  channel  21  feet 
deep,   in  the  improvement  of  the   Chicago 
river  from  its  mouth  to  the  stock  yards  on 
the  south  branch,  and  to  Belmont  avenue  on 
the  north   brancli,   the  aforesaid   depth   of 
21  feet  is  adopted  as  the  project  depth  for 
such  improvement;    whereas,  it  is  in  said 
act  further  provided  that  all  the  work  of 
removing   and    reconstructing    bridges    and 
piers    and    lowering    tunnels    necessary    to 
permit    a    practicable    channel    with    said 
depth  to  be  obtained  shall  be  done  or  caused 
to  be  done  by  the  city  of  Chicago,  without 
expense  to  the  United  States;  whereas,  thd 
tunnel     under     the     south    branch    of    the 
Chicago    river    at   Van    Buren    street    was 
constructed    by    the    West    Chicago    Street 
Railroad    Company    under   a   certain    ordi- 
nance of  the  city  of  Chicago,  passed  April 
2d,  1888;  whereas,  a  channel  in  the  Chicago 
river  of  the  depth  of  at  least  21   feet,  is 
now  made  necessary  by  the  requirements  of 
navigation  and  by  the  increase  in  the  draft 
of   vessels   engaged    in   the   shipping   tnide 
of  the  Lakes;   whertas,  the  said  tunnel  is 
an   obstruction   to  said   proposed   improve* 
ment  to  the  Chicago  river  and  to  the  navi- 
gation   thereof,   and,   as    such   obstruction, 
must  be  lowered  so  that  there  may  be  above 
it  in  'said  river  a  depth  of  at  least  21  feet[51fn 
of  water,  or  be  removed  altogether:   Now, 
therefore,  he  it  ordained  hy  the  city  coun- 
cil of  the  city  of  Chicago:  That  the  West 
Chicago   Street  Railroad   Company  be  and 
it   is   hereby   ordered   and   directed  within 
three  months  after  the  date  of  the  passage 
of  this  ordinance,  at  the  sole  cost  and  ex- 
pense of  said  West  Chicago  Street  Railroad 
Company,  and  without  cost,  damage,  loss, 
or  expense  of  any  kind  whatsoever  to  the 
city   of  Chicago,   to  proceed   to  lower   this 
tunnel  under  the  south  branch  of  the  Chi- 
cago river  at  or   near  Van   Buren   street, 
being    the    same    tunnel     heretofore    con- 
structed by  the  said  West  Chicago  Street 
Railroad    Company    under    an    agreement 
dated  April  2,  1888,  between  the  said  West 
Chicago  Street  Railroad  Company  and  the 
dty  of  Chicago,   and   an   ordinance  passed 
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by  the  city  council  of  the  city  of  Chicago, 
April  2,  1888,  authorizing  the  construction 
of  said  tunnel  in  accordance  with  the  provi- 
sions of  said  agreement,  so  as  to  provide 
for  a  clear  depth  above  said  tunnel  of  at 
least  21  feet  of  water  at  all  times.  Said 
wprk  shall  be  performed  by  the  said  West 
Chicago  Street  Railroad  Company  under  the 
supervision  and  direction,  and  subject  to 
the  approval,  of  the  conunissioner  of  public 
works  of  the  city  of  Chicago,  and  shall  be 
completed  on  or  before  March  1,  1901." 

In  execution  of  the  provisions  of  that 
ordinance  the  city  caused  notice  to  be  given 
to  the  railroad  company,  demanding  com- 
pliance with  its  provisions.  The  company 
did  not  heed   that  notice. 

The  present  action  was  thereupon  insti- 
tuted by  the  people  of  Illinois,  on  the  re- 
lation of  the  city  of  Chicago,  against  the 
railroad  company.  The  specific  relief  asked 
was  the  issuing  of  a  writ  of  mandamus  di- 
recting the  railroad  company,  without  cost, 
damage,  loss,  or  expense  of  any  kind  what- 
soever to  the  city,  to  proceed  to  lower  its 
tunnel  under  the  south  branch  of  the  Chi- 
cago river  at  or  near  Van  Buren  street,  so 
as  to  provide  for  a  dear  depth  above  it  of 
at  least  21  feet  of  water  at  all  times,  for 
its  entire  width  and  length,  or  to  wholly 
remove  it,  "so  that  the  same  shall  cease  to 
[619]be  an  obstruction  to  the  free  'navigation 
of  said  Chicago  river  or  the  south  branch 
thereof,  and  to  perform  said  work  under 
the  supeiVision  and  direction  of  the  com- 
missioner of  public  works  of  the  city  of 
Chicago." 

The  circuit  court  found  the  issues  for  the 
defendant,  and  denied  the  application  for 
a  mandamus.  Upon  error  to  the  appellate 
court,  first  district,  the  judgment  of  the 
circuit  court  was  reversed  and  the  cause  re- 
manded with  directions  "to  issue  a  writ  of 
mandamus  commanding  the  railroad  com- 
pany to  remove  its  tunnel,  said  writ  not 
to  be  executed  until  the  Washington  street 
and  La  Salle  street  tunnels  are  both  re- 
moved or  lowered  to  a  sufficient  depth  to  be 
no  longer  an  obstruction  to  navigation." 

Upon  appeal  to  the  supreme  court  of  Illi- 
nois a  final  judgment  was  there  entered 
awarding  a  peremptory  writ  of  mandamus 
as  prayed  for  in  the  petition.  214  IlL  0, 
73  N.  E.  393. 

As  explanatory  of  the  reference  to  the 
tunnels  on  Washington  and  La  Salle  streets 
it  may  be  here  stated  that  those  tunnels  be- 
longed to  the  city,  and  were  located  between 
the  tunnel  at  Van  Buren  street,  owned  by 
the  railroad  company,  and  the  mouth  of 
the  river  at  the  lake.  Of  course,  until  the 
city's  tunnels  are  lowered  or  removed,  the 
lowering  or  removal  of  the  tunnel  on 
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Van  Buren  street  would  not  be  of  material 
aid  to  navigation. 

We  come  now  to  consider  the  qnestio&i 
arising  on  the  record  and  discussed  at  the 
bar. 

1.  The  contention  of  the  dty  that  Um 
writ  of  error  should  be  dismissed  for  want 
of  jurisdiction  in  this  court  cannot  be  sus- 
tained. It  is  true  that  the  judgment  of  the 
state  court  rests  partly  upon  groviods  ol 
local  or  general  law.  But,  by  its  necet- 
sary  operation, — although  the  opinion  ol 
the  state  court  does  not  expressly  refer  to 
the  Constitution  of  the  United  States, — 
the  judgment  rejects  the  claim  of  the  oob- 
pany,  specially  set  up  in  its  answer*  that 
the  relief  asked  by  the  city  cannot,  io  aoy 
view  of  the  case,  be  granted  consisteatlr 
either  with  the  contract  clause  of  the  Cm 
stitution  or  with  the  clause  prohibiting  Hbc[fl 
state  from  depriving  anyone  of  his  property 
without  due  process  of  law.  If  that  posi- 
tion be  well  taken,  then  a  judgment  ba«ad 
merely  upon  grounds  of  local  or 
law  would  be  error;  for  the  Federal  q 
tions  raised  cover  the  whole  case,  and  are 
of  such  a  nature  that  the  rights  of  tW 
parties  could  not  be  finally  detennined 
without  deciding  them.  As  the  judgnwat, 
by  its  necessary  operation,  denied  the  eon* 
pany's  claims  based  on  the  Constitntioa 
of  the  United  States,  this  court  has  joru- 
diction  to  inquire  whether  those  daims  arc 
sustained  by  that  instrument.  Our  views 
on  this  question  are  fully  stated  in  Chi-  * 
ocLgo,  B.  d  Q,  R,  Co,  v.  People  (recently 
decided)  200  U.  S.  56l«  ante,  696,  26  Su^ 
Ct.  Rep.  341. 

2.  Great  stress,  is  placed  by  the  rail- 
road company  on  the  fact  that  it  is  the 
owner  in  fee  of  the  bed  of  the  river  at  ike 
point  where  the  tunnel  was  constmctcd. 
But  that  fact  is  not  vital  in  the  preseat 
discussion;  for  it  was  adjudged  by  the 
state  court — in  harmony  with  settled  doe 
trines,  as  will  presently  appear — that  **ths 
title  to  land  under  a  navigable  river  H 
not  the  same  as  the  title  to  the  shore  Uad.* 
that  "in  a  navigable  stream  the  public  rifM 
is  paramount,  and  the  owner  of  the  tail 
under  the  bed  of  such  a  stream  can  only  nsi 
and  enjoy  it  in  so  far  as  is  oonsistent  witk 
the  public  right,  which  must  be  free  sad 
unobstructed;**  that  "the  UUe  to  the  VT 
land  is  absolute  and  paramount,  while  thi 
title  to  the  lands  over  which  the  navifaWs 
water  flows  is  subordinate  to  the  pabUt 
right  of  navigation;"  and  that  <*the  city 
could  not,  if  it  would,  grant  the  right  to  «b- 
struct  the  navigation  of  the  rivor,  or  \M 
itself  to  permit  anything  which  has  liiuoi 
an  obstruction  to  be  continued."  214  IlL 
9,  20,  21,  73  K.  £.  393,  »7. 
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3.  We    next    consider    the    first    of    the 
itrietly    Federal    questions    raised   by   the 
company.     Its  contention  is  that  the  tunnel 
WIS  constructed  under  a  valid  contract  with 
the   city,    evidenced    by   the   ordinance   of 
1888,  and  that  the  mere  order  to  remove 
or  lower  the  tunnel  impaired  the  obligation 
of  that  contract,  in  violation  of  the  Consti- 
tution. 
Upon  a  careful  scrutiny  of  the  ordinance 
|ttl]of  1888,  we  find  no  ^clause    or    provision 
which  so   restricted  the  power  of  the  city 
that  it  could  not  require  the  railroad  com- 
pany to  lower  or  remove  the  tunnel  when 
the  public  interests,  as  involved  in  the  un- 
obstructed navigation  of  Chicago  river,  de- 
manded  that  to   be  done.       The   railroad 
company,  in  consideration  of  certain  rights 
ind  privileges  granted  to  it  by  the  city, 
ondertook  to  construct  the  tunnel ;  and  it  is 
true  that  when  constructed  the  tunnel  did 
not  interfere  with  navigation;    nor   would 
it  now   obstruct  navigation,  if  only  boats 
and  vessels  of  the  size  and  capacity  in  use 
when  the  tunnel  was  constructed  were  en- 
<       g*gcd  in  commerce  on  the  river.    But  such 
boats  and   vessels  are  insuflcient  to  meet 
I       the  present  needs  of  commerce  at  Chicago. 
I       The  business  of  that  city  has  enormously  in- 
!        creased  since  the  passage  of  the  ordinance 
of  1888,  and,  admittedly,  the  tunnel  is  now 
an  obstruction  to   free  navigation  on  the 
I        river  by  boats  and  vessels  of  large  size, 
r      The  railroad   company  may  have  believed, 
when  the  ordinance  of  1888  was  passed,  that 
the  tunnel   would   never   interrupt   or   ob- 
struct navigation.    Nevertheless,  the  ordi- 
nance did  not  expressly  or  by  necessary  im- 
plication bind  the  city  to  forbear  the  ex- 
ercise of  any  power  it  had  to  deepen  the 
channel  of  the  river  and  thereby  improve 
navigation.     As  the  city  could  not  legally 
adopt  an  ordinance  inconsistent  with  a  stat- 
ute of  the  state,  we  must  read  into  the  or- 
dinance of   1888  that  part  of   the  act  of 
1874  which,  as  construed  by  the  supreme 
court  of   Illinois,   made  it  a  condition   of 
tile  right  of  a  street  railroad  company  to 
cross  its  cars  through  a  timnel  under  Chi- 
cago river  that  its  road  and  tunnel  should 
h^  so  located  and  constructed  as  not  un- 
necessarily to  interrupt  navigation.    Apart 
from  any  question  as  to  the  power  of  the 
city  to  bargain  away  or  surrender  its  au- 
thority to  improve  navigation  and  protect 
it  against  obstruction,  the  railroad  company 
must  be  held  to  have  accepted  the  ordinance 
and  constructed  the  tunnel  subject  to  the 
requirement  that  navigation  should  not  be 
interrupted  by  it.    As  the  present  tunnel  is 
an  obstruction  to  the  use  of  the  river  by 
many  boats  and  vessels  employed  in  com- 
merce on  the  Lakes,  and  as,  by  the  ordi- 
[itS]  nance  *in  question,  the  city  did  not  stipulate 
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—even  if  it  could  lawfully  have  stipulated 
— ^that  it  would  not  exert  whatever  powers 
it  had  in  order  to  protect  the  free  navi- 
gation of  Chicago  river  whenever  it  became 
necessary  or  proper  to  do  so,  the  result 
must  be  that  the  execution  of  the  order 
to  lower  or  remove  the  tunnel  would  not 
impair  the  obligation  of  any  contract  pro- 
tected by  the  Constitution  of  the  United 
States.  If,  in  the  ordinance  of  1888,  the 
city  had  stipulated  that  it  would  meet  the 
expense  of  any  .alteration  of  the  tunnel 
made  by  its  direction,  a  different  question 
would  have  been  presented.  But  the  ordi- 
nance cannot  be  construed-  as  containing 
such  a  stipulation,  and  consistently  with 
the  settled  doctrines  of  this  court  no  such 
stipulatipn  can  arise  from  mere  implica- 
tion. There  is,  in  our  judgment,  no  ground 
whatever  for  holding  that  the  city,  by  the 
ordinance  of  1888,  came  under  the  obliga- 
tion of  a  contraot  to  meet  the  cost  of  any 
changes  in  the  tunnel  that  might  be  law- 
fully required  in  order  that  the  river  could 
be  safely  navigated  by  large  vessels. 

4.  This  brings  us  to  the  principal  ques- 
tion in  the  case:  Whether,  oonsistently 
with  the  Constitution  of  the  United  States, 
the  railroad  company  can  be  required  to 
lower  or  remove  the  tunnel  in  question  and 
(if  it  continues  to  use  a  tunnel  in  cross- 
ing Chicago  river  with  its  cars)  to  con- 
struct and  maintain,  at  its  own  expense, 
such  a  tunnel  as  will  conform  to  the  provi- 
sions of  the  ordinance  of  March  19th,  1900. 

It  is  indisputable,  on  this  record,  that 
the  depth  of  water  over  the  present  tunnel 
is  not  sufficient  to  accommodate  many  boats 
and  vessels  now  commonly  employed  in 
commerce  between  Chicago  and  other  cities 
and  towns  on  the  Lakes.  It  is  to  be  taken 
also  as  indisputable  that,  in  order  that 
such  boats  and  vessels  may  navigate  the 
south  branch  of  Chicago  river  with  safety 
the  depth  of  water  over  the  Van  Buren 
street  tunnel  must  be  at  least  as  great  as 
that  specified  in  the  city  ordinance  of 
1900.  We  assume  also — as  by  the  record 
we*  may  properly  do — that  the  ordinance  is 
a  reasonable,  not  an  arbitrary,  exertion  of 
the  power  conferred  on  the  city  "to  con- 
struct and  keep  *in  repair  bridges,  viaducts,  [583] 
and  tunnels,  and  to  regulate  the  use  there- 
of," and  "to  deepen,  widen,  dock,  cover, 
wall,  alter,  and  change  the  channel  of  the 
water  courses."  We  must,  in  addition, 
upon  this  record,  assume  that  the  means 
adopted  by  the  city  have  a  direct,  real, 
and  substantial  connection  with'  the  pub- 
lic object  intended  to  be  accomplished, 
namely,  to  free  the  navigation  of  the  south 
branch  of  Chicago  river  from  an  obstruc- 
tion which  prevents  the  use  of  that  rivor  by 
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vessels  of  the  size  demanded  by  the  vast 
business  transacted  at  Chicago. 

As  already  observed,  the  contention  of 
the  company  is,  in  effect,  that  even  if  the 
present  tunnel  be  an  obstruction  to  the 
navigation  of  the  river  by  large  vessels, 
the  lowering  or  removal  of  the  tunnel, 
against  the  company's  will,  would  be  a  tak- 
ing of  private  property  for  public  use 
without  compensation,  in  violation  of  the 
constitutional  guaranty  of  due  process  of 
law. 

This  result,  it  is  supposed  by  the  railroad 
company,  necessarily  follows  from  the  fact 
that  the  present  tunnel  was  constructed 
with  the  assent  of  the  city,  and  when  con- 
structed was  sufficient  for  purposes  of  navi- 
gation by  vessels,  of  whatever  size,  then 
engaged  in  commerce  on  the  Chicago  river. 
But  these  facts  are  not  all  that  must  l^ 
considered  in  this  discussion.  They  can- 
not be  considered  apart  from  other  mat- 
ters of  a  vital  character,  namely:  That  the 
city  was  under  the  duty  of  protecting  the 
free  navigation  of  the  river  and  its 
branches, — a  duty  from  the  discharge  of 
which  it  could  not  be  exempted  by  an> 
agreement  it  might  make  with  the  rail- 
road company;  that  the  city  granted  the 
right  to  construct  the  present  tunnel  under 
the  river  subject  to  the  condition,  necessa- 
rily implied  by  the  statute  of  1874,  in 
force  when  the  ordinance  of  1888  was 
adopted,  that  the  tunnel  should  not  in- 
terrupt navigation  r  that  if  the  assent  of 
the  company  to  such  a  condition  was  im- 
portant, it  must  be  held  to  have  given 
such  assent  by  accepting  the  ordinance  of 
1888,  into  which,  as  already  indicated, 
must  be  read  the  requirement  in  the  stat- 
ute of  1874  that  navigation  should  not 
be  unnecessarily  interrupted;  and  that  the 
[524]  provision  in  *that  statute  forbidding  any 
interruption  of  the  navigation  of  the  river 
.had  reference  to  the  needs  of  navigation 
not  only  at  the  time  the  tunnel  was  con- 
structed, but  its  needs  at  any  subsequent 
period,  as  found  and  declared  by  the  city, 
upon  reasonable  grounds;  which  declara- 
tion would,  of  course,  be  subject  to  the  con- 
dition, vital  in  our  system  of  govern- 
ment, that  the  courts  may  look  through 
and  behind  mere  forms,  and  interfere,  when- 
ever necessary,  for  the  protection  of  private 
rights  against  an  illegal,  arbitrary  exer- 
cise of  governmental  power. 

In  addition  to  these  considerations  we 
may  suggest  the  important  one  that  the 
rights  of  the  company,  as  the  owner  of  the 
fee  of  land  on  either  side  of  the  river  or 
in  its  bed,  were  subject  to  the  paramount 
right  of  navigation  over  the  waters  of  the 
river.  Weber  v.  State  Harbor,  18  Wall. 
57,  66,  21  L.  ed.  798.  802:  lUinoig  C.  R, 
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Co.  Y.  Illinois,   146  U.  S.   387.   453,  36   L 
ed.    1018,    1044,    13    Sup.    Ct.    Rep.     110: 
Shively  v.  Bowlby,  152  U.  S.  30.  3S  L.  ed. 
342,  14  Sup.  Ct.  Rep.  548;  Gibson  v.  initf^ 
States,     166    U.    S.    269-276,    41     L.     ed. 
996-1002,   17   Sup.  Ct.  Rep.   578:  Scrantun 
V.  Wheeler,  179  U.  S.  163,  45  L.  ed.  137.  21 
Sup.  Ct.  Rep.  48;   Chicago,  B.  d  Q.  R.  Co. 
V.  People,  212  111.  103,  72  N.  E.  219:  /frox- 
on  V.  Dressier,  64  111.  488;  People  v.  Yarn- 
derbilt,   28   N.   Y.   396,   84   Am.   Dec.  3ol: 
Sage  v.  A'ew?  York,  154  N.  Y.  61,  33  L.  R. 
A.  606,  61  Am.  St.  Rep.  592,  47  X.  E.  HimJ; 
State  V.  Parrott,  71  N.  C.  311,  17  Am.  Rep. 
5;  State  V.  Dibble,  49  N.  C.    (4  Jones,  L.' 
107;    Diedrich    v.    "Sorihtcestern    Vnion    /*. 
Co.   42   Wis.   248,   24  Am.   Rep.   399;   Par- 
meter   V.    Qibbs,    10   Price,    412;    Willvam^ 
V.  Wilcox,  8  Ad.  &  El.  314;    Colchester  v. 
Brooke,  7  Q.  B.  339.     The  principle  is  thtu 
declared   by    a   leading   text    writer:    "The 
privilege    of    navigation    upon    all    wAter» 
which    are    capable    of    such    use    in   their 
natural  condition,  and  are  accessible  with- 
out  trespassing   upon    private    lands,  is  a 
common  and  paramount  right.    ...    At 
common  law  the  right  of  navigating  a  pub- 
lic stream  is  paramount  to  the  right  of  pas- 
sage   across    the    stream    by    means   of   a 
bridge."    Gould,  Waters,  §$  86,  88. 

If,  then,  the  right  of  the  railroad  com- 
pany to  have  and  maintain  a  tunnel  usdrf 
the  Chicago  river  is  subject  to  the  para- 
mount public  right  of  navigation;  if  tt« 
right  to  maintain  a  tunnel  in  the  river  is 
■a  qualified  one,. because  subject  to  the  tpe- 
cific  condition  in  the  act  of  1874  that  no 
tunnel  should  interrupt  navigation;  if  the 
present  tunnel  is  an  obstruction  to  'navi  ;5i 
gation,  as,  upon  this  record,  we  must  take  ii 
to  be;  and  if  the  city,  as  repre^nting  Un^ 
state  and  public,  may  rightfully  insi«i  that 
such  obstruction  shall  not  longer  remain  in 
the  way  of  free  navigation, — it  nec'^sa.ily 
follows  that  the  railway  company  is  under  « 
duty  to  comply  with  the  demand  madf  upon 
it  to  remove,  at  its  own  expense,  the  ob- 
struction which  itself  has  created  and  main- 
tained. If  the  obstruction  cannot  be  mnort-l 
except  by  lowering  the  tunnel  to  the  rv> 
quired  depth  and  (if  a  tunnel  is  to  be  maik 
tained)  providing  one  that  will  not  interrupt 
navigation,  then  the  cost  attendant  upon 
such  work  must  be  met  by  the  oompaoj. 
The  city  asks  nothing  more  than  that  tibf 
railroad  company  shall  do  what  is  nree^sarr 
to  free  navigation  from  an  obstruction  for 
which  it  is  responsible,  and  (if  it  intead* 
not  to  abandon  its  right  to  maintain  a  tan* 
nel  at  or  near  Van  Buren  street)  that  it 
shall  itself  provide  a  new  tunnel  with  xh* 
necessary  depth  of  water  above  it.  The  ca** 
differs  somewhat  from  Chicago,  B.  4  Q-  1^ 
Co.  v.  People  (just  decided)  200  U,  S.  WI, 
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ante,  596,  26  Sup.  Ct.  Rep.  341.  In  that 
case  we  held  it  to  be  the  duty  of  the  railway 
company,  at'  its  own  cost,  to  remove  the 
bridge,  culvert,  timbers,  and  stones  which  it 
placed  in  Rob  Roy  creek,  and  which  prevented 
the  execution  of  the  plan  devised  by  the  drain- 
i\^  commissioners.  But  the  commissioners 
demanded  that  more  be  done ;  for  their  plan 
contemplated  that  earth  outside  of  the  rail- 
road bridge  and  culvert  be  removed,  in  or- 
der that  the  channel  be  enlarged,  widened, 
and  deepened.  But  in  that  improvement  the 
railway  company  had  no  interest.  It  was 
not  responsible  for  the  inadequacy  of  the 
original  channel  of  Rob  Roy  creek  for  the 
sjstem  of  drainage  adopted  by  tHe  commis- 
sioners. Its  only  duty,  and  the  only  burden 
imposed  upon  it,  was  to  remove,  at  its  own 
eost,  the  obstructions  placed  by  it  in  the 
creek,  and  which  stood  in  the  way  of  the 
proposed  system  of  drainage.  In  the  case  be- 
fore us  the  public  demands  nothing  to  be 
done  by  the  railroad  company  except  to  re- 
move the  obstruction  which  itself  placed  and 
maintains  in  the  river  under  the  condition 
that  navigation  should  not  at  any  time  be 
■thereby  interrupted.  'The  removal  of  such 
obr^tniction  is  all  that  is  needed  to  protect 
navigation.  So  that  whatever  cost  attends 
the  removal  of  the  obstruction  must  be  borne 
bj  the  railroad  company.  The  condition 
nnder  which  the  company  placed  its 
tiumel  in  the  river  being  met  by  the 
company,  the  public  has  no  further  demands 
upon  it.  This  cannot  be  deemed  a  taking 
of  private  property  for  public  use  or  a  deni- 
al of  the  equal  protection  of  laws,  within 
the  meaning  of  the  Constitution,  but  is  only 
the  result  of  the  lawful  exercise  of  a  gov- 
ernmental power  for  the  common  good.  This 
appears  from  the  authorities  cited  in  Chi- 
cago, B.  &  Q.  R.  Co,  V.  People,  supra,  t 
The  state  court  has  well  said  that  to  main- 
tain the  navigable  character  of  the  stream 
in  a  lawful  way  is  not,  within  the  meaning 
of  the  law,  the  taking  of  private  property 
or  any  property  right  of  the  owner  of  the 
soil  under  the  river,  such  ownership  being 
•nbject  to  the  right  of  free  and  unobstructed 
navigation.  People  ex  rel.  Chicago  v.  West 
Chicago  Street  R.  Co.  203  111.  551,  557,  68 
N.  E.  78.  What  the  city  asks,  and  all  that 
it  asks,  is  that  the   railroad   company  be 


required,  in  the  exercise  of  its  rights  and  in 
the  use  of  its  property,  to  respect  the  public 
needs  as  declared  by  competent  authority, 
upon  reasonable  grounds,  to  exist.  This 
is  not  an  arbitrary  or  unreasonable  demand. 
It  does  not,  in  any  legal  sense,  take  or  ap- 
propriate the  company's  property  for  the 
public  benefit,  but  only  insists  that  the  com- 
pany shall  not  use  its  property  so  as  to 
interrupt  navigation. 

Further  discussion  of  the  general  question 
will  be  found  in  ^Chicago,  B.  d  Q.  R.  Co.  ▼.[627] 
People,  aupra.    We  need  not  repeat  all  said 
in  the  opinion  in  that  case  on  this  ques- 
tion. 

Another  matter  requires  notice.  The  rail- 
road company  contends  that  the  city  had  no 
power  to  require  or  authorize  any  changes 
in  the  bed  of  the  river  without  the  approval 
of  the  Secretary  of  War.  River  and  harbor 
act  of  1899,  §  10,  30  Stat,  at  L.  1151,  chap. 
425,  U.  S.  Comp.  Stat.  1901,  p.  3541.  The 
same  act  contains  directions  for  the  im- 
provement of  Chicago  river.  Construing  all 
the  provisions  together,  we  think  it  clear 
that  when  Congress  declared  in  the  river 
and  harbor  act  of  1899,  under  the  heading 
of  "Improving  Chicago  River  in  .  Illinois" 
(p.  1156),  that  "all  the  work  of  removing 
and  reconstructing  bridges  and  piers  and 
lowering  tunnels  necessary  to  permit  a  prac- 
ticable channel"  with  the  prescribed  "proj- 
ect" depth  of  21  feet  in  Chicago  river 
should  be  done  by  the  city,  without  expense 
to  the  United  States,  it  meant  to  give  the 
assent  of  the  United  States  to  any  work 
done  by  the  city  towards  accomplishing  the 
end  which  the  government  had  in  view.  The 
state  court  properly  said  that  "the  city  has 
power,  under  its  charter,  to  deepen  the  chan- 
nel, and  as  a  preliminary  to  doing  so,  to 
require  this  tunnel  to  be  lowered  or  re- 
moved, and  the  act  of  Congress  permits  it 
to  proceed,  so  far  as  the  lowering  of  the 
tunnel  is  concerned." 

As  showing  that  the  action  taken  by  the 
city  of  Chicago  is  in  accordance  with  the 
will  of  Congress,  we  may  refer  to  the  act 
of  Congress  of  April  27th,  1904,  relating  to 
certain  tunnels  imder  Chicago  river,  includ- 
ing the  particular  tunnel  here  in  question. 
That  act  provides:  "That  the  tunnels  under 


tNorthem  Transp.  Co.  v.  Chicago,  99  TJ.  S. 
635,  642,  25  L.  ed.  386,  338;  Mngler  v.  Kan- 
ns,  123  U.  8.  628,  669.  31  L.  ed.  205,  213,  8 
8ap.  Ct  Rep.  273 ;  New  York  &  N.  E.  R.  Co.  v. 
Bristol.  151  U.  S.  556,  561,  «8  L.  ed.  269,  271, 
14  Snp.  Ct.  Eepw  437 ;  Chicago,  B.  &  Q.  R.  Co. 
y.  Chicago,  IGO  TJ.  S.  226,  252,  41  L.  ed.  979, 
99i»,  IT  Sup.  Ct.  Rep.  581;  Gibson  v.  United 
States,  166  U.  S.  269,  271,  276,  41  L.  ed.  996, 
W8,  1002.  17  Sup.-  Ct.  Rep.  578 ;  Scran  ton  v.  i 
Wheeler.  179  U.  S.  141,  164,  45  L.  ed.  126, 
137,  21  Sup.  Ct  Rep.  48;  New  Orleans  Ga»- 
201  U.  S. 


light  Co.  V.  Drainage  Commission,  197  U.  8. 
453,  49  L.  ed.  831,  25  Sup.  Ct.  Rep.  471 ;  Mills 
V.  United  States,  12  L.  R.  A.  673,  46  Fed.  738 ; 
United  States  v.  Lynab,  188  U.  S.  445,  47  L. 
ed.  539,  23  Sup,  Ct.  Rep.  349;  Bedford  v. 
United  States,  192  U.  S.  217,  48  L.  ed.  414, 
24  Sup.  Ct  Rep.  238;  Ohio  &  M.  R.  Co.  v. 
McClelland,  25  111.  140,  144;  Kankakee  &  S. 
R.  Co.  V.  Horan.  131  111.  288,  23  N.  B.  621; 
Carthage  v.  Frederick,  122  N.  Y.  268,  10  L.  R. 
A.  178,  19  Am.  St.  Rep.  490,  25  N.  E.  480; 
Sedgw.  Stat  &  Const  Law,  313,  dfZi, 
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the  Chicago  river,  in  the  state  of  Illinois, 
at  La  Salle  street,  Washington  street,  and 
near  Van  Buren  street,  in  the 'city  of  Chi- 
cago, in  said  state  of  Illinois,  are,  and  each 
of  them  is,  hereby  declared  to  be,  as  now  con- 
structed, an  unreasonable  obstruction  to 
the  free  navigation  of  said  Chicago  river, 
and  each  of  said  tunnels  is  hereby  declared 
to  be  a  public  nuisance.  And  it  shall  be 
the  duty  of  the  Secretary  of  War  to  give 
notice  to  the  persons  or  corporations  own- 
ing or  controlling  said  tunnels,  or  any  of 
[528]  them,  so  to  *alter  the  same  as  to  render  navi- 
gation over  said  tunnels  free,  easy,  and  un- 
obstructed, and  in  giving  such  notice  he 
shall  specify  the  changes  recommended  by 
the  chief  of  engineers  that  are  needed  to  be 
made  in  order  that  said  tunnels,  or  any  of 
them,  shall  not  thereafter  be  an  obstruction 
to  navigation,  and  shall  prescribe  in  each 
case  a  reasonable  time  in  which  to  make  said 
changes.  If,  at  the  expiration  of  such  time, 
such  changes  have  not  been  made,  the  Secre- 
tary of  War  shall  forthwith  notify  the  Unit- 
ed States  district  attorney  for  the  northern 
district  of  Illinois,  in  which  said  tunnels  are 
situated,  to  the  end  that  the  criminal  pro- 
ceedings, hereinafter  prescribed  may  be  tak- 
en. If  the  person  or  persons,  corporation 
or  corporations,  owning  or  controlling  any 
of  the  said  tunnels  shall,  after  receiving 
notice  to  that  effect,  as  hereinbefore  required, 
from  the  Secretary  of  War,  and  within  the 
time  prescribed  by  him,  fail  or  refuse  to 
remove  the  same  or  to  make  the  changes 
specified  in  the  notice  of  the  Secretary  of 
War,  such  person  or  persons,  corporation  or 
corporations,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be 
punished  by  a  fine  not  exceeding  ten  thou- 
sand dollars;  and  each  and  every  month  such 
person  or  persons,  corporation  or  corpora- 
tions,- shall  remain  in  default  in  respect  to 
the  removal  or  alteration  of  such  tunnel 
shall  be  deemed  a  new  offense  and  subject 
the  person  or  persons,  corporation  or  cor- 
porations, so  offending  to  the  penalty  herein 
prescribed:  Provided,  That  in  any  case  aris- 
ing under  the  provisions  of  this  act  an  ap- 
peal or  writ  of  error  may  be  taken  from  the 
district  court  or  from  the  circuit  court  di- 
•  rect  to  the  Supreme  Court  either  by  the 
United  States  or  by  the  defendants."  33 
Stat,  at  L.  314,  chap.  1615.  For  some  rea- 
son, not  explained  in  the  record,  no  allusion 
was  made  to  this  act  in  the  opinion  of  the 
supreme  court  of  Illinois,  nor  is  it  alluded  to 
.  in  the  briefs  of  counsel.  That  act,  it  seems 
to  the  court,  emphasizes  and  strengthens  the 
views  expressed  in  this  opinion,  and  tends 
to  support  the  conclusions  reached. 

Mr.  Justice  Holmes  concurs  in  the  judg- 
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ment,  upon  the  authority  of  Chiea^,  B,  4 
Q,  R.  Co,  V.  People, 

For  the  reasons  we  have  stated,  and  ii 
conformity  with  the  principles  amMnmeed  ii 
Chicago,  B.  d  Q,  R.  Co.  v.  People,  Uke  fmdf-[^ 
ment  of  the  Supreme  Court  mutt  he  ef- 
firmed. 

It  is  so  ordered. 


The  Chief  Justice,  Mr.  Justice 
Mr.  Justice  Wklie,  and  Mr.  Justice 
Keam»  dissent. 


CITY  OF  CLEVELAND  and  the  Forest  CHy 
Railway  Company,  Appte^ 

V, 

CLEVELAKD  ELECTRIC  RAILWAY  OQIC- 

PANY. 

(See  8.  a  Reporter's  ed.  52»-S4«.) 


1.  Street    railfrar— fraaelili 

of  tenA.~An  Intention  to  prolong  tbe  Qlte 
of  a  street  railway  franctalee  from  tbe  dttt 
originally  fixed  for  Its  termination  to  Pebn- 
ary  10,  1908.  which  was  the  date  fiitd  ter 
the  expiration  of  a  franchise  granted  to  is- 
other  company  with  which  the  company  optf^ 
ating  the  former  franchise  waa,  with  tto 
consent  of  the  city,  consolidated,  most  be  li- 
ferred  from  subsequent  ordinances  antborti- 
ing  tbe  consolidated  company  to  eztcsd  tti 
lines  and  change  to  electricity  as  a  netlft 
power,  the  rights  under  all  of  which  mt  t» 
terminate  with  the  franchise  of  the  **aali 
line,**  which  was  recognised  as  coatiBalag 
until  that  date. 


2.  Street  rail' 

exteaaion  of  term— valiAltr— MaaldpaJ 

ordinances  extending  the  life  of  a  street  rmO- 
way  franchlae  from  the  date  origtnally  tui 
for  its  termination  to  the  date  Oied  for  tbe 
expiration  of  a  franchise  granted  to  aaetbir 
company  with  which  the  company  operadac 
the  former  franchlae  waa,  with  tbe  coesrat 
of  the  city,  consolidated,  do  not  riolate  tto 
provisions  of  Ohio  Rct.  Stat.  |  2502.  that  • 
municipal  corporation  aball  not.  dnrtag  tfte 
term  of  a  street  railway  grant  or  rseaeal 
thereof,  release  the  grantee  from  any  oWS- 
gation  or  liability  thereby  Imposed. 

8.  Street  rail^ 
extension  of  tei 

extensions  of  the  life  of  a  strstt  ralivsi 
franchise  before  the  original  great  has  a 
pired  are  authorised  by  Ohio  Rev.  8tat  I 
2501,  although  the  language  of  that  meUrn 
Is  that  the  council  may  renew  any  such  grsM 
at  Its  expiration. 

[No.  183.] 

NOTS.— ila  to  riohU  of  ttreei  rmOwem  *»  ^ 
ottp  9treeU — eee  note  to  Detroit  CSttmmt 
Street  B,  Co.  t.  Detroit  E.  Ce^  4S  U  cd.  C 
&  67. 
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Argued   February    27,    28,    1906.    Decided 
April  9,  1006, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Ohio  to  review  a  decree  enjoining  the 
enforcement  of  a  mimicipal  ordinance  grant- 
ing a  street  railway  franchise  in  streets  in- 
cluded in  a  franchise  previously  granted  to 
another  street  railway  company,  which  is 
alleged  not  to  have  expired.  Affirmed, 
See  same  case  helow,  135  Fed.  368. 


Statement  by  Mr.  Justice  MoKennat 
BO]  *Bill  in  equity  to  enjoin  the  enforcement 
of  an  ordinance  of  the  city  of  Cleveland, 
passed  January  11,  1904,  purporting  to 
grant  to  the  Forest  City  Railway  Company 
the  right  to  maintain  and  operate  a  street 
railroad  upon  streets  alleged  to  be  covered 
by  grants  to  the  appellee,  not  yet  expired, 
uid  which,  it  is  contended,  constitute  con- 
tracts, the  obligation  of  which  is  impaired 
by  the  ordinance  of  January  11,  1904,  in 
violation  of  the  contract  clause  of  the  Con- 
ftitution  of  the  United  States. 

A  preliminary  injunction  was  granted, 
which,  upon  final  hearing,  was  made  perpet- 
ual. 135  Fed.  368.  And  this  appeal  was 
taken.  The  case  was  heard  upon  bill  and 
answer,  and  an  outline  of  the  facts  is  as 
follows : 

The  Cleveland  Electric  Railway  Company 
is  a  consolidated  company,  organized  under 
the  laws  of  Ohio  in  1893.  None  of  its  con- 
stituent companies  had  at  that  time  any 
rights  in  the  streets  in  controversy.  In  1903 
the  company  acquired  by  purchase  the  lines 
of  railway  and  the  rights,  privileges,  and 
frandiises  of  the  Cleveland  City  Railway 
Company.  The  latter  company  was  consti- 
tuted of  the  Woodland  Avenue  &  West  Side 
Street  Railway  Company  and  the  Cleveland 
City  Cable  Railway  Company,  each  of  these 
eompanies  being  itself  a  consolidated  com- 
pany. 

The  Woodland  Avenue  Railway  Company, 
before  its  consolidation  with  the  West  Side 
Street  Railroad  Company,  was  the  successor 
by  purdiase,  in  1885,  of  the  Kinsman  Street 
Railroad  C<»npany,  its  rights,  property,  and 
franchises,  which,  by  the  terms  of  the  con- 
Bolidation  of  the  Woodland  Avenue  and 
West  Side  Companies,  in  1886,  vested  in  the 
Woodland  Avenue  &  West  Side  Railroad 
Company. 

The  ri^ts,  privileges,  and  franchises  of 
the  Kinsman  Street  Railroad  were  derived 
from  the  city  by  an  ordinance,  dated  August 
25, 1879,  which  granted  to  the  company  and 
to  its  successors  and  assigns  the  right  to 
Biaintain  and  operate  a  double  track  street 
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railroad  in  the  city  of  Cleveland,  "commen- 
cing on  Superior  street,  at  the  intersection  of 
Water  street,  thence  through  Superior  street 
and  around  the  southwest  comer  of  *Monu-[531] 
mental  square  to  Ontario  street;  thence 
through  Ontario  street  to  and .  through  a 
portion  of  Broadway  and  Woodland  avenue 
( formerly  Kinsman  street) ;  thence  through 
said  Woodland  avenue  wO  Jkiadison  avenue.'* 

It  was  provided  that  "the  authority,  priv- 
ileges, and  franchises  .  .  .  grant^  and 
renewed  to  said  company,  its  successors 
and  assigns,"  should  continue  for  a  period 
of  twenty-five  years  from  the  20th  day  of 
September,  1879.  The  expiration  of  the 
grant  was,  therefore,  fixed  at  September  20, 
1904.  The  ordinance  was  accepted  by  the 
Kinsman  Company. 

On  May  14,  1883,  the  city  passed  an  ordi- 
nance entitled  "An  Ordinance  to  Permit  the 
Woodland  Avenue  Railway  Company  to  Ex- 
tend its  Lines  of  Railway  on  Woodland  Ave- 
nue from  the  Cleveland  and  Pittsburgh 
Crossing  to  Corwin  Street.'*  The  ordinance 
was  accepted  and  the  line  built  as  an  exten- 
sion of  the  tracks  built  by  the  Elinsman 
Company. 

Prior  to  the  year  1885  the  two  companies 
which  formed  the  Woodland  Avenue  &  West 
Side  Street  Railroad  Company  were  inde- 
pendent lines,  with  independent  franchises 
from  the  city,  one  operating  on  the  west 
side  of  Cuyahoga  river,  the  other  upon  the 
east  side,  and  running  to  the  southeasterly 
portion  of  the  city.  There  was  no  interchange 
of  traffic  between  them,  and,  at  the  time  of 
the  consolidation,  the  West  Side  Company 
had  the  right  by  ordinance  from  the  city  to 
operate  its  road  for  twenty-five  years  from 
February,  1883, — namely,  to  February, 
1908. 

Under  the  laws  of  Ohio  the  city  qoimcil 
had  the  power  to  fix  the  terms  and  condi- 
tions upon  which  railways  might  be  consol- 
idated, and  in  pursuance  of  the  statute  the 
companies  notified  the  council  of  their  pro- 
posed consolidation,  and  thereupon  the  coun- 
cil passed  an  ordinance  February  1,  1885, 
giving  the  o(msent  of  the  city  to  the  consoli- 
dation upon  the  following  conditions: 

"The  said  consolidated  company  is  to  car- 
ry passengers  through,  without  change  of 
oars,  by  running  of  the  cars  through  from 
the  workhouse  on  the  line  of  the  Woodland 
Avenue  Railway  ^Company  to  the  point  on[53S] 
the  West  Side  Railroad  where  Cordon  ave- 
nue croBses  Lorain  street;  and,  when  practi- 
cable in  the  judgment  of  the  council,  to  do 
lilcewise  on  the  branches  of  the  consolidated 
lines;  and  that  for  a  single  fare  from  any 
point  to  any  point  on  the  lines  and  branches 
of  the  oonaolidated  road  no  greater  charge 
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than  5  cents  shall  be  collected;  and  that 
tickets  at  the  rate  of  eleven  for  50  cents  or 
twenty-two  for  $1  shall  at  all  times  be  kept 
for  sale  on  cars  by  conductors." 

It  was  provided  that  the  oramance  should 
take  effect  after  its  legal  publication  and 
the  filing  of  the  written  acceptance  by  the 
companies  of  the  terms  thereof.  The  writ- 
ten acceptance  was  filed  and  the  terms  of 
the  ordinance  complied  with. 

The  line  fixed  in  the  ordinance  covers  the 
lines  of  the  Kinsman  Street  Railroad  Com- 
pany and  the  lines  referred  to  in  the  ordi- 
nance of  January  11,  1004,  sought  to  be  en- 
joined. 

No  date  for  the  expiration  of  the  grant 
was  fixed,  but  it  was  provided  that  the  con- 
solidated company  should  be  liable  to  all 
the  liabilities,  conditions,  and  penalties  to 
which  the  several  compani^  were  liable. 

On  April  8, 1867,  an  ordinance  was  passed 
authorizing  the  consolidated  company  to  lay 
an  additional  track  on  Franklin  avenue  be- 
tween Pearl  street  and  the  westerly  line  o) 
Franklin  circle,  and  to  occupy  and  operate 
said  extension  as  therein  provided,  but  on 
the  express  condition  that  no  increase  of  fare 
should  be  charged  by  said  railroad  company 
or  any  part  of  its  main  line  or  said  exten- 
sion, and  so  that  but  one  fare,  not  to  exceed 
5  cents,  should  be  charged  between  any 
points  on  said  company's  main  line  or  ex- 
tensions. The  ordinance  contained  the  fol- 
lowing provision:  "And  the  grant  here 
granted  shall  terminate  with  the  present 
grant  of  the  main  line,  to  wft,  10th  day  of 
February,  1908."  And  it  is  alleged  that  tiie 
''main  line"  referred  to  includes  the  line 
operated  on  Woodlana  avenue  (formerly 
Kinsman  street)  and  originally  granted  to 
the  Kinsman  Street  Railroad  Company  by 
the  ordinance  of  August,  1879. 
[533]  *0n  August  12,  1887,  an  ordinance  was 
pulsed  authorizing  the  consolidated  com- 
pany to  lay  and  extend  a  track  in  Franklin 
avenue,  from  Kentucky  street  to  Waverly 
avenue.  In  this  ordinance  there  was  a  pro- 
hibition of  increase  of  fare  "between  any 
points  on  said  company's  main  line  or  ex- 
tension" and  that  the  right  granted  should 
"terminate  with  the  present  grant  of  the 
main  line,  to  wit,  on  the  10th  day  of  Feb- 
ruary, 1908." 

Prior  to  March,  1889,  the  lines  of  the  rail- 
way of  the  Woodland  Avenue  &  West  Side 
Street  Railway  Company  were  operated  by 
horse  power,  and  there  came  a  demand  for 
noore  rapid  means  of  transit  afforded  by 
electrical  equipment,  and  on  March  the  22d, 
1889,  and,  it  is  alleged,  to  secure  such  means 
of  transit,  the  city  granted  to  the  consolidat- 
ed company  the  right  to  use  electricity  in 
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operating  its  entire  line  of  street  railroAd,  is 
the  same  then  existed,  with  any  and  all  ex- 
tensions that  might  thereafter  be  made 
thereto.  It  was  provided  that  the  grant 
should  be  in  force  from  the  time  of  its  Icfal 
publication  and  written  acceptance  by  the 
company.  The  ordinance  recited  that  ^'said 
company  shall  have  the  right  to  maintain 
and  operate  its  present  line  and  any  aad 
all  extensions  until  the  expiration  of  the 
present  grant  of  said  company,  to  wit,  the 
10th  of  February,  1908."  The  written  »e- 
ceptance  was  filed,  and,  it  is  alleged,  throogk 
and  by  compliance  with  its  terms  the  cob- 
solidated  company,  and  the  Cleveland  Elee* 
trio  Railway  Company  as  its  successor,  ac- 
quired the  absolute  right  by  contract  to  con- 
tinue to  maintain  and  operate  its  line  of 
road  as  it  then  existed  and  all  extensions 
thereof  up  to  the  10th  day  of  February, 
1908.  This  is  denied.  It  is  alleged  that  the 
appellee  expended  not  less  than  the  sum  of 
$700,000  in  equipping  its  road  with  eleetrie- 
ity  as  a  motive  power. 

On  June  20,  1892,  the  city  passed  an  ordi- 
nance authorizing  the  consolidated  eompasj 
to  lay  an  additional  track  on  Kio^maii 
street,  thereby  making  its  line  on  said  street 
a  double-track  railway.  The  point  of  be- 
ginning was  designated  to  be  "at  the  inter- 
section of  its  main  tracks.**  There  was  a 
provision  for  termination  on  the  10th  of 
February,  1908,  as  in  the  'other  ordinance  [53 
And  there  was  the  same  provision  in  an  (or- 
dinance passed  August  I,  1892,  authoriziB|( 
an  extension  of  tracks  on  Lorain  rtrert 
Again,  in  an  ordinance  of  the  22d  of  August, 
authorizing  the  construction  and  mainte- 
nance of  a  suitable  and  necessary  line  of 
feed  wires  upon  certain  streets.  An  onii- 
nance  of  October  17,  1892,  empowering  tb# 
company  to  lay  an  additional  track  o« 
Woodland  avenue  between  certain  strwt*, 
contained  the  same  provision.  On  July  17. 
1893,  an  ordinance  was  passed  authoririnc 
the  Cleveland  City  Railway  Company,  whifh 
had  become  the  owner  of  the  ri^btf  of  th* 
Woodland  Avenue  &  West  Side  Street  Rail- 
road Company,  to  lay  an  additional  track 
upon  South  Woodland  avenue.  Thi*  t'rli- 
nance  contained  a  provision  as  to  the  opf  ra- 
tion of  the  tracks  in  connection  with  lb« 
other  lines,  the  kind  and  number  of  car* 
to  be  used  and  the  manner  of  running  aad 
intervals  of  time  to  be  run,  and  the  »priB- 
kling  of  tracks.  The  grant  was  to  remain  ia 
force  until  the  26th  of  January,  1910.  F«fe- 
ruary  19,  1894,  an  ordinance  was  paiaad 
granting  permission  to  the  Cleveland  Elce- 
trie  Railway  and  the  Cleveland  City  Rail- 
way Company  to  build  a  cross-town  road  oi 
Willson  avenue.     It  was  provide«l  that  th« 
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gnnt  wms  to  oontiniie  in  force  until  the  lat 
day  of  July,  1914. 
Of  this  ordinance  the  bill  alleges: 
This  grant  shall  be  in  force  until  the 
first  day  of  July,  1914. 

'Tour  orator  shows  that  the  grant  under 
wliidi  the  Cleveland  Electric  Railway  C<»n- 
pa^j  was,  at  the  time  of  the  passage  of  the 
Uat^mentioned  ordinance,  operating,  as  to 
•ereral  of  its  lines,  expires  on  the  first  of 
July,  1914,  and  that  the  obligations  imposed 

*  upon  the  Cleveland  City  Railway  Company 
by  virtue  of  said  ordinance,  in  this  para- 
graph set  forth,  are  continuing  obligations, 
requiring  of  your  orator  the  performance  of 
all  and  singular  the  oonditions  of  said  ordi- 
Dinee,  including  the  issuing  of  transfers 
from  its  other  lines  and  accepting  transfers 
from  its  said  Willson  avenue  line,  up  to 'the 
first  day  of  July,  1914,  whereby  your  orator 
'submits  that  the  council  therel^  not  only 

L    uranted,  but  required,  of  said  the  Cleveland 

piCity  Railway    Company,  ^operation  of  its 

I     '-ntire  system  of  railway  up  to  the  first  day 

I     of  July,  1914. 

**Your  orator  further  shows  that  Willson 

'     avenue  and  the  lines  of  road  therein  con- 
struoted  are  intersected  by  both  Kinsman 

I     street    and     Woodland     avenue     (formerly 
Kinsman  street)." 

Mr.  Newton  D.  Baker  argued  the  cause 
and  filed  a  brief  for  appellants: 

A  course  of  procedure  imposed  by  statute 
lor  the  exercise  of  powers  conferred  by  the 
state  is  of  the  substance  of  the  powers  them- 
selves when  those  powers  relate  to  the  trans- 
actions of  a  municipal  corporation  in  its 
public,  as  distinguished  from  its  private  or 
IMToprietary,  character. 

I  Dill.  Mun.  Corp.  §  307,  note. 

Municipal  corporations  are  subordinate 
agencies  of  the  state,  of  strictly  delegated 
and  strictly  construed  powers. 

1  Dill.  Mim.  Corp.  §  89;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420,  9  L. 
«d.  773;  Bloom  v.  Xenta,  32  Ohio  St.  461; 
Ravenna  v.  Penn8ylv<mia  Co,  46  Ohio  St. 
118,  12  N.  E.  445;  Mintum  v.  Larue,  23 
How.  435,  436,  16  L.  ed.  574,  575;  Thomas 
▼.  Richmond,  12  Wall.  353,  20  L.  ed.  455; 
Otiatc<i  V.  Carey,  108  U.  S.  121,  27  L.  ed. 
«74.  2  Sup.  Ct.  Rep.  361;  Charles  River 
Bridge  v.  Warren  Bridge,  supra;  Detroit  v. 
Detroit  City  R.  Co.  60  Fed.  161;  Detroit 
Citizevst'  Street  R,  Co.  v.  Detroit  R,  Co. 
171  U.  S.  48,  43  L.  ed.  67,  18  Sup.  Ot.  Rep. 
T32;  Grand  Rapids  Electric  Light  &  P.  Go. 
V.  Grand  Rapids  Edison  Electric  Light  d 
fuel  Gas  Co.  33  Fed.  659;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  598,  45  L.  ed.  688, 
45  Sup.  Ct.  Rep.  493. 

Persons  dealing  with  municipa.1  corpo- 
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rations  take  with  notice  of  the  limitations 
upon  corporate  powers,  and  are  bound  there- 
by. 

Cleveland  v.  State  Bank,  16  Ohio  St.  236, 
88  Am.  Dec.  445;  McCloud  v.  Columbus,  54 
Ohio  St.  439,  44  N.  E.  95;  Thomas  v.  Rich- 
mond, 12  W^all.  356,  20  L.  ed.  457;  Stone 
V.  Bank  of  Commerce,  174  U.  S.  424,  43  L. 
ed.  1032,  19  Sup.  Ct.  Rep.  747 ;  Booth,  Street 
Railways,  §§  33,  43;  New  Orleans  d  C.  R. 
Co.  V.  A'euj  Orleans,  34  La.  Ann.  429. 

An  attempt  by  argument  to  deduce  from 
the  consent  of  the  city  to  the  running  of 
through  cars  an  exercise  of  the  high  power 
of  the  municipality  in  the  matter  of  grant- 
ing rights  in  derogation  of  the  public  in- 
terest in  its  streets  is  too  remote  to  be  toler- 
ated. 

Pennsylvania  R.  Co.  v.  Canal  Comrs.  21 
Pa,  9 ;  Northu?estem  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  666,  24  L.  ed.  1038. 

The  misrecital  of  the  date  in  these  ordi- 
nances cannot  control  the  fact  which  is 
made  the  primary  test  of  the  date  of  ex- 
piration. This  is  the  uniform  construction 
of  instruments  in  which  there  is  a  conflict 
between  the  precedent  matter  and  that 
which  follows  a  videlicet. 

Sullivan  v.  State,  67  Miss.  346,  7  So.  275; 
Oleason  v.  M'Vickar,  7  Cow.  42;  Com.  v. 
Quinlan,  153  Mass.  483,  27  N.  E.  8;  Buck 
V.  Lewis,  9  Minn.  314,  Gil.  298;  Stukeley 
V.  Butler,  Hobart,  175;  Cotton  v.  Ward,  3 
T.   B.   Mon.   310. 

Mr.  D.  C.  WestenhaTer  also  argued  the 
cause,  and,  with  Messrs,  Garfield,  Howe,  d 
Westenhaver,  filed  a  brief  for  appellants: 

Franchises  are  special  privileg^es  conferred 
by  the  government  on  individuals,  but  which 
do  not  belong  to  the  citizens  of  a  country 
generally  of  common  right. 

Bank  of  Augusta  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274;  State  ex  rel.  Atty.  Gen.  v.  Cin- 
cinnati Gaslight  d  Coke  Co.  18  Ohio  St. 
262;  Lake  Shore  d  M.  S.  R.  Co.  v.  Cincin- 
nati, S.  d  C.  R.  Co.  30  Ohio  St.  604;  Peo- 
ple's Pass.  R.  Co.  V.  Memphis  City  R.  Co. 
10  Wall.  38,  19  L.  ed.  844. 

As  against  the  rights  of  the  public,  it  is 
well  settled  that  nothing  is  to  be  conceded 
but  what  is  set  down  in  express  words  or 
which  results  from  an  im;)lication  as 
clear  and  as  cogent  as  an  express  declara- 
tion. The  affirmative  must  be  shown  by  lan- 
guage free  from  doubt  or  uncertainty.  An 
ordinance  of  a  city  of  a  later  date,  enlarg- 
ing rights  conferred  by  an  earlier  ordinance, 
will  not  be  taken  as  repealing  or  enlarging 
the  provisions  of  the  earlier  one  unless  tlie 
intention  so  to  do  is  expreesly  declared  in 
apt  language. 

Booth,  Street  Railways,  §  43;  Western 
Paving  d  Supply  Co.  v.  Citizens*  Street  R. 
Co.  128  Ind.  525,  10  L.R.A,  770,  25  Am.  St. 
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Rep.  462,  26  N.  E.  188,  28  N.  E.  88 ;  Oooley,  | 
Const.  Lim.  p.  294;  Pennsylvania  R.  Co,  v. 
Canal  Comrs.  21  Pa.  9;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet  420,  9  L. 
ed.  773;  'Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  666,  24  L.  ed.  1038; 
Veto  Orleans  rf  C.  R.  Co,  v.  Vew  Orleans, 
34  La.  Ann.  429;  MoCool  v.  Smith,  1  Black, 
469,  17  L.  ed.  218;  Henderson's  Tobacco 
{United  States  v.  S56  Caddies  of  Tohaooo) 
11  Wall.  662,  20  L.  ed.  235;  New  Orleans 
d  C.  R,  Co,  V.  New  Orleans,  34  La.  Ann. 
447 ;  Cleveland  Electric  R,  Co.  v.  Cleveland, 
137  Fed.  124;  Sedgw.  Stat.  &  Ck>nst.  L.  p. 
98. 

Messrs,  Andrew  Sqnire  and  John  W. 
Warringrton  argued  the  cause,  and,  with 
Mr.  William  B,  Sanders,  filed  a  brief  for 
appellee: 

This  case  is  controlled  by  prior  decisions 
of  this  court. 

Cleveland  v.  Cleveland  City  R.  Co.  194  U. 
S.  617,  538,  48  L.  ed.  1102,  1109,  24  Sup.  Ct. 
Rep.  756. 

Mr.  Justice  MoKenna  delivered  the 
opinion  of  the  court: 

The  system  of  railways  operated  by  the 
appellee  comprises  about  236  miles  of  track. 
The  lines  in  controversy  are  but  7  miles 
of  this  aggr^rate,  and  rest  for  their  initial 
grant  on  the  ordinance  of  the  25th  of  Au- 
gust, 1879,  to  the  Kinsman  Street  Railroad 
[S38]  (Company.  This  'grant  expired  on  the  20th 
of  Sept^nber,  1904,  unless  extended  by  sub- 
sequent ordinances.  That  it  was  so  extended 
is  the  contention  of  the  appellee,  and  that 
it  has  the  right  to  operate  its  railways  on 
the  streets  in  controversy  until  February, 
1908,  under  the  contracts  constitute  by 
those  ordinances  and  their  acceptance.  A 
special  reliance  is  based  on  the  ordinance 
authorizing  a  change  to  electricity  as  a  mo- 
tive power,  in  compliance  with  which  it  is 
alleged  that  the  appellee  expended  a  sum 
not  less  than  $700,000.  The  city  takes  issue 
with  these  contentions.  It  asserts  that  the 
original  grant  to  the  Kinsman  Company  was 
not  extended  aa  a  matter  of  fact  and  could 
not  be  extended  aa  a  matter  of  law,  the  e^ty 
not  having  the  power  to  prolong  the  life  of 
the  original  grant.  The  argument  advanced 
is  somewhat  roundabout.  Its  ultimate  reli- 
ance is  upon  certain  sections  of  the  Revised 
Statutes  of  Ohio,  from  which  it  is  deduced 
that  it  was  incompetent  for  the  council  to 
authorize  an  extension  to  expire  at  a  dif- 
ferent time  from  the  main  grant.  To  hold 
otherwise,  it  it  said,  would  be  to  hold  that 
the  council  would  have  power  to  grant  ex- 
tensions in  perpetuity,  while  by  §  2602  of 
the  Revised  Statutes  of  Ohio  there  can  be 
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no  grant  or  a   renewal  of  a  grant  for  a 
greater  period  than  twenty-five  year*. 

Ordinarily  it  would  be  more  orderly  to 
consider  the  power  of  the  city  before  con- 
sidering its  exercise  or  the  intention  to  ex- 
ercise it.  For  our  purposes,  however,  it  be- 
comes convenient  to  consider  first  the  in  lec- 
tion of  the  city  by  the  ordinances  in  ques- 
tion. 

The  purpose  of  the  ordinances,  we  think:, 
presents  no  insolvable  doubts.     Indeed,  ve 
think  it  is  clear  that  the  city  intended  to 
secure,  and  did  secure,  for  its  dtizens,  ralo- 
ablc  transportation  facilities,  and  intended 
to  extend  that  part  of  the  system  of  rail- 
ways consisting  of  the  Kinsman  street  line 
and    its    extension    until    February.    194i^ 
There  can  be  no  other  reasonable  meaning 
of  what  the  city  did  or  of  the  language  it 
used.    It  recognized  a  main  line,  not  in  oik 
ordinance,  but  many  ordinances,  and  the  pur- 
pose was  to  join  the  initial  irrant  ami  r* 
'extensions  together,  and  continue  it  and^j 
those  combined  until  1908.    There  could  1ut« 
been  no  mistake  in  the  language  tued  or 
misunderstanding  of  it.    We  might  suppo«c 
a  mistake  in  one  ordinance,  but  we  euiD?t 
suppose  a  mistake  in  four  ordinances.    T^ 
matters  dealt  with  were  important,  and  it  b 
a  reasonable  presumption  that  no  prorisioa 
concerning  them  escaped  attention  or  «a« 
misunderstood.    The  situation  must  be  kept 
in  mind.     The  Woodland   Avenue  Railvjt 
Company    (successor   to    the    right   of  th^ 
Kinsman  Street  Company)  operated  a  nx^i 
on  the  west  side  of  the  Cuyahoga  river;  tiie 
West   Side    Street   Railroad    Company  op- 
erated on  the  east  side.    They  were  indepcftil* 
;nt  companies,  and  the  interchange  of  traf- 
fic  between   them    was   obviously  a  public 
advantage.     This  was  accomplished  by  tU 
consolidation  of  the  companies  and  the  or- 
dinance fixing  the  terms  and  oonditiofi»  of 
the  consolidation.  By  that  ordinance  through 
cars  were  provided  for  and  a  single  fsre  «as 
established  "from  any  point  to  any  point  ua 
the  lines  and  branches  of  the  couMlidated 
road."     This  imposed  duties  on  the  compa- 
nies and  it  also  secured  to  them  rights.   The 
grants  of  the  constituent  companie»  expired 
at   difi'erent   times,   respectively    1904  asd 
1908,  and  it  is  contended  that  by  the  men 
union  of  the  lines  the  duties  and  ri^tt  of 
the  companies  continued  for  the  hmger  tern. 
This,  however,  we  are  not  required  to  dHsr 
mine. 

In  April,  1887,  an  ordinance  was  pasMd 
to  authorize  the  consolidated  company  to 
lay  a  double  track  in  Franklin  avenue.  Is 
this  ordinance  the  words  upon  which  tW 
controversy  turns  as  to  the  exteasioa  ol  tW 
grant  to  1908  occur  for  the  first  time.  TW 
grant  was  on  the  express  conditioo  that  na 

.Ml  V.  S' 


1905. 


Clevkulnd  y.  Cleveland  E.  R.  Co. 


539-542 


inereaae  of  fare  should  be  charged  by  the 
eompany  "on  any  part  of  its  main  line  or 
said  extension,  so  that  but  one  fare,  not  to 
exceed  5  cents,  shall  be  charged  between 
points  on  said  company's  main  line  or  ex- 
tension .  .  .  and  the  right  herein  shall 
terminate  with  the  present  grant  of  the 
main  line,  to  wit,  on  the  10th  day  of  Feb- 
Tuary,  1908."  This  language  is  substantial- 
ly repeated  in  the  three  other  ordinances. 

|UO]We  think  there  can  be  *no  doubt  of  its  pur- 
pose, and  if  it  were  any  part  of  our  func- 
tion to  pass  upon  the  wisdom  of  actions 
we  might  say  it  was  a  wise  purpose,  cer- 
tainly had  much  reason  to  commend  it.  Why 
break  up,  or  risk  the  breaking  up,  of  a 
onion  of  lines  and  the  interchange  of  their 
traffic  in  a  continuous  carriage  of  passen- 
gers at  one  rate  of  fare?  The  extension  was 
not  for  an  unreasonable  time.  One  of  the 
grants  did  not  expire  until  1908,  and  it  was 
reasonable  to   continue  the  other  till  that 

'  time.  What  policy  or  purpose  could  be 
orged  against  it?  The  suggestion  of  counsel 
for  appellants  does  not  commend  itself.  The 
suggestion  is  that  possibly  it  was  the  pur- 
pose of  the  city  to  preserve  different  dates 
(or  the  expiration  of  the  grants,  so  that,  the 
company  coming  to  the  city  with  its  line  in 
fragments,  the  city  could  consider  whether 
eonoessions  in  the  public  interest  might  not 
be  required  as  a  condition  of  the  renewal  of 
rights.  To  adopt  the  suggestion  we  must 
suppose  a  situation  more  difficult  than  that 
presented.  Forethought  of  the  public  inter- 
ests must  be  attributed  to  the  city  council 
when  it  passed  the  consolidation  and  other 
ordinances.  There  was  an  immediate  public 
benefit  to  be  considered,  and  the  time  of  ex- 
tensi(m  was  not  so  long  as  to  cause  a  dread 
of  unforeseen  conditions  or  to  make  nece^- 
nry  a  provision  for  them.  Besides,  induce- 
ment to  the  company  had  to  be  offered  and 
seeared.  However,  a  discussion  of  policies 
if  unneoessary.  We  find  the  ordinances 
plainly  written,  and  we  turn  to  the  con- 
stmction  of  the  power  of  the  city  to  grant 
the  extension. 

The  question  of  the  intention  of  the  ordi- 
nanees  being  settled,  the  question  of  the 
power  of  the  city  council  is  settled,  in  so 
&r  as  this  case  can  be  distinguished  from 
Cleveland  v.  Cleveland  City  R,  Co.  194  U.  S. 
617,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep.  756.  In 
the  latter  case  we  had  occasion  to  consider 
the  power  of  the  city  to  pass  the  ordinance*^ 
relied  on  by  the  appellee  in  the  case  at  bar, 
and  their  effect  as  contracts  between  the  city 
and  the  companies.  The  suit  was  brought 
to  oijoin  the  enforcement  of  an  ordinance 
passed  October  17,  1898,  reducing  the  fare 
on  the  Kinsman  Street  Railroad  to  4  cents, 

II]  under  a  right  reserved  to  "increase  *or  di- 
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minish  the  rate  of  fare  on  said  road  as  the 
city  might  "deem  justifiable  and  expedient." 
The  Cleveland  City  Railway  Company,  suc- 
cessor of  the  Kinsman  Street  Company,  con- 
tended that  the  power  had  been  given  up  in 
subsequent  ordinances,  and  the  decision  sus- 
tained the  contention.  The  sections  of  the 
Revised  Statutes  of  Ohio  were  quoted  and 
by  them  it  was  said  "there  was  lodged  by  the 
legislature  of  Ohio  in  the  municipal  council 
of  Cleveland  comprehensive  power  to  con- 
tract with  street  railway  companies  in  re- 
spect to  the  terms  and  conditions  upon 
which  such  roads  might- be  constructed,  oper- 
ated, extended,  and  consolidated,  the  only 
limitation  upon  the  power  being  that  in  case 
of  an  extension  or  consolidation  no  increase 
in  the  rate  of  fare  should  be  allowed."  This 
extract  leaves  nothing  to  be  said  as  to  the 
power  of  the  city,  and  the  rest  of  the  opin- 
ion leaves  little  to  be  said  as  to  tho 
question  of  the  ordinances  constituting  con- 
tracts with  the  company.  All  the  con^id- 
erations  which  could  be  urged  against  them 
as  such  were  discussed  and  passed  on.  and 
the  ordinances  involved  were  those  relied  on 
by  the  appellee  in  the  present  case,  to  wit, 
the  ordinance  making  the  grant  to  the  Kins- 
man Street  Company  of  August,  1879,  the 
ordinance  consolidating  the  West  Side  Rail- 
road Company  and  the  Woodland  Avenue 
Railroad  Company,  and  the  ordinances  of 
April  8,  1887,  and  August  12,  1887.  There 
was  a  reference  to  the  provision  of  the  ordi- 
nance of  April  8  and  its  repetition  in  the 
ordinance  of  August  12,  making  the  time  of 
the  termination  of  the  grants  that  "of  the 
main  linCf  to  wit,  on  the  10th  day  of  Febru- 
ary, 1908."  The  reference  was  not  casual. 
The  provision  was  regarded  as  an  element  in 
the  purpose  of  the  extension  of  the  roads 
and  as  a  means  of  securing  the  public  acfr 
vantages  of  the  union  of  the  lines  and  one 
rate  of  fare  over  all  of  them. 

Another  contention  was  noticed  which  was 
pressed  there  and  it  is  again  pressed  here, 
based  on  §  2502  of  the  Revised  Statutes  of 
Ohio,  that  a  mimicipal  corporation  could 
not,  during  the  term  of  the  grant  or  the  re- 
newal thereof,  release  the  grantee  from  any 
obligation  or  liability  imposed  by  the  grant. 
*This  provision  was  urged  as  preventing  a [542] 
surrender  by  the  city  of  the  power  reserved 
in  the  grant  to  the  Kinsman  Street  Rail- 
way Company,  because  the  reservation  was 
an  obligation  and  liability  imposed  upon 
the  railroad  corporation.  Section  2501  was 
urged  as  precluding  any  attempt  to  treat 
the  consent  of  the  city  to  extensions,  con- 
solidations, or  change  of  motive  power  as  of 
renewals  of  the  rights  renewed  by  the  ordi- 
nance of  1879,  because  it  was  contended 
that  the  positive  provisions  of  that  section 
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permitted  such  renewals  only  at  the  expira- 
tion of  original  grants.  Both  contentions 
were  rejected.  Of  §  2502  it  was  said  that  the 
laws  of  Ohio  permitted  a  modification  of  a 
contract  between  a  municipality  and  the 
owner  of  a  street  railroad,  and  §  2501  had 
been  held  to  authorize  renewals  to  be  made 
before  the  expiration  of  the  original  grant. 
To  support  the  latter  conclusion  we  cited 
fitate  ew  rel.  Hodden  v.  East  Cleveland  R. 
Co,  6  Ohio  C.  C.  318,  affirmed  by  the  supreme 
court  of  Ohio.  Appellants  concede  the  au- 
thority of  that  case,  but  say  the  ordinance 
it  parsed  upon  left  no  doubt  of  the  intention 
of  the  city,  whereas  in  the  case  at  bar,  con- 
sidering the  provisions  of  the  statutes  and 
the  ordinances,  all  intendments  must  be  held 
to  be  against  an  intention  to  renew  the 
original  grant.  In  other  words,  the  con- 
tention is  that  while  '*no  set  form  of  words 
is  necessary,"  it  is  yet  urged  that  "such 
result  can  only  be  effected  by  apt  words 
evincing  a  plain  and  unmistakable  purpose 
to  make  a  renewal.''  It  is  not  a  question 
of  power,  therefore,  to  pass  the  ordinances, 
but  of  the  intention  of  the  city  in  passing 
them,  and  the  latter  we  have  sufficiently 
considered.  It  is  only  necessary  to  add  that 
we  do  not  find  uncertainty  in  them,  and  can- 
not, therefore,  yield  to  the  conclusion  de- 
duced from  its  supposed  existence.  The  situ- 
ation was  plain  and  the  city  council  met  it 
with  a  definite  and  reasonable  plan.  It 
must  not  be  overlooked  that  if  the  city  gave 
rights  it  secured  benefits,  and  that  the  rights 
could  not  be  exercised  without  large  ex- 
penditures of  money,  or  be  of  any  value  un- 
less assured  of  stability.  Seven  hundred 
•  thousand  dollars,  the  appellee  urges,  it  ex- 
[543]pended  on  the  change  to  electrical  *power, 
and  the  allegation  is  hardly  made  doubtful 
by  the  answer.  We  cannot  believe  that  the 
expenditure  of  that  sum  was  unworthy  of 
consideration  by  the  city,  or  that  the  city 
intended  to  exact  it  as  an  obligation  that 
could  be  imposed  on  the  company,  or  re- 
garded it  as  anything  but  a  benefit  to  the 
city,  to  be  recompensed  and  secured  by  the 
ordinance  which  was  passed. 

It  is  urged  by  the  appellee  that  the  roads 
operated  by  it  constituted  a  unified  sys- 
tem, and  by  virtue  of  the  ordinance  of  July 
17,  1893,  fixing  the  time  of  the  expiration  of 
the  grant  thereby  made  the  26th  of  Janu- 
nry,  1910,  and  the  ordinance  of  February, 
1894,  in  which  the  date  of  the  expiration 
of  the  grant  there  provided  for  was  the  1st 
day  of  July,  1914,  extended  the  time  of  all 
the  grants  composing  the  system  until  1914. 
We  do  not  think  this  question  properly 
arises  on  the  record,  and  we,  therefore,  do 
not  pass  upon  it. 
Decree  affirmed. 
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PERRY  F.  POWERS,  as  Auditor  General  o< 
the  State  of  Midiigmn,  Appt., 
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V. 

DETROIT,  GRAND  HAVEN,  &  lOLWAD- 
KEE  RAILWAY  COMPANY. 

(See  S.  C.  Reporter't  ed.  543-00.) 

1.   Coorta^^ollo^rlmv  deelai«B«  mt  state 
eoorta.-vmlldlty'   •f   state   le^talattott. 

—The  decision  of  the  highest  state  coort  dot 
a  state  statute  which  Is  claimed  to  create  a 
contract  Is  valid  wlU  be  followed  by  tte 
Supreme  Court  of  the  United  States  la  d»> 
termlnlng  whether  any  contract  oblisatSoss 
have  been  Impaired  by  subsequent  IcgWa- 
tlon. 


2.   CoBstltvtlonml    law. 

eoBtimct  obllvatloBS  —  exeatptteas 
from  taxmtloB«..A  contract  betstea  a 
state  and  a  railway  company,  which  pn- 
vented  the  subjection  of  the  property  of  Iks 
company  to  any  other  than  the  tax  pre- 
scribed In  Mich.  Laws,  1856,  p.  306.  I  ». 
waa  created  by  the  provlsloiis  of  that  asr 
tlon  that  the  company  shall  pay  an  saaaai 
tax  of  1  per  cent  on  the  capital  stock  of  ukl 
company,  paid  In.  which  tax  shall  be  la 
lieu  of  all  other  taxes  except  for  penal tifi  im- 
posed on  said  company,  and  shall  be  csd* 
mated  upon  Its  last  annual  report,  the  itat* 
ute  being  a  special  one.  having  refensc* 
only  to  the  company  In  question,  which  f>r 
mally  accepted  the  taxation  proriston,  ud 
made  large  expenditures,  and  completed  «a 
unfinished  n"  *'ice  which  waf  the 

motive  for  the 
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Argued  February  26,  1906,    Decided  April 

16,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  SUtes  for  the  Western  Dittrkt 
of  Michigan  to  review  a  decree  enjoininf  tb« 
enforcement  of  a  statute  of  that  state  taxing 
railroad  property  as  against  a  raalrosii 
company  asserting  the  existence  of  a  contnct 
exemption  from  such  taxation.  Affirwtei, 
See  same  case  below,  138  Fed.  264. 


Note. — A*  to  f»ole  decUione  oM  te««  « 
rulet  of  decision  in  Federel  oomrU — se*  w4f« 
to  Wilson  V.  Perrln.  11  C.  C.  A.  71:  HIU  f. 
Hlte.  29  C.  C.  A  553;  Ortflin  r.  Orer»»a 
Wheel  Co.  9  C.  C.  A.  548 ;  Blmeodorf  t.  Taylor. 
6  L.  ed.  U.  S.  290 ;  Jackson  e*  rfem.  St.  Jsht  « 
Chew.  6  L.  ed.  U.  8.  583;  Buta  v.  Mosrstlw 
(united  States  e»  rel.  Buti  v.  Muscattae*  tt 
L.  ed.  U.  S.  490;  Clark  r.  Graham.  5  1.  ei 
U.  S.  334 ;  Forepaugh  v.  Delaware,  L.  A  W.  I. 
Cow  5  L.R.A.  508;  and  Mitchell  r.  BurtlaiTos. 
18  L.  ed.  U.  S.  851. 

On  corporete  taxation  as  affected  h^  th€  ex- 
tract clause  in  the  Federal  ConetitMHm  m 
notes  to  Adams  v.  Tsioo  ft  M.  VsM^t  R  0«- 
60  L.R.A.  33:  Providence  Bank  t.  Bllltaft  7 
L.  ed.  U.  8.  039;  and  Tucker  v.  Peri««oa  ^ 
L.  ed.  U.  &  806. 
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Statement  by  Mr.  Justice  Brewer  x 
This  case,  which  is  a  suit  brought  by  the 
appellee  in  the  circuit  court  of  the  United 
States  for  the  western  district  of  Michigan, 
while  involving  the  validity  of  the  railroad 
tax  law  of  the  state  of  Michigan  (Acts 
1901,  chap.  173,  p.  236),  recently  considered 
by  this  court  (ante,  page  744)  involves  the 
farther  question  of  the  existence  and  scope 
of  an  alleged  contract  in  respect  to  taxation. 
The  Detroit  k  Pontiac  Railroad  Company 
was  chartered  by  the  legislature  of  the  ter- 
ritory of  Michigan,  March  7,  1834,  the  Oak- 
land &  Ottawa  Railroad  Company  by  the 
legislature  of  the  state  of  Michigan,  April 
S,  1848  (Laws  1848,  p.  351).  By  an  act  of 
February  13,  1855  (Laws  of  1855,  p.  305), 
the  Detroit  k  Pontiac  Railroad  was  author- 
ised to  change  its  name  to  the  Detroit  k 
Milwaukee  Railway  Company,  to  purchase 
all  tiie  rights,  property,  and  franchises  of 
the  Oakland  k  Ottawa  Railroad  Company 
for  the  building  and  operating  a  continuous 
line  of  road  from  Detroit  to  Lake  Michigan, 
and  the  purchase  and  sale  thus  provided  for 
was  duly  effected.  Section  9  of  this  act 
provided  that — 

'^e  said  company  shall,  on  or  before  the 
first  day  of  July,  pay  the  state  treasurer  an 
annual  tax  of  1  per  cent  on  the  capital  stock 
of  said  company  paid  in,  which  tax  shall 
be  in  lieu  of  all  other  taxes,  except  for  pen- 
|M5]altie8  imposed  upon  said  company  *by  its 
act  of  incorporation,  or  any  other  law  of 
this  state.  The  said  tax  shall  be  estimated 
upon  the  last  annual  report  of  said  corpora- 

Since  1850  the  state  Constitution  has  con- 
tained these  provisions: 

''Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  special 
act  except  for  municipal  purposes.  All  laws 
passed  pursuant  to  this  section  may  be 
amended,  altered,  or  repealed.  But  the  leg- 
islature may,  by  a  vote  of  two  thirds  of  the 
members  elected  to  each  house,  create  a 
tingle  bank  with  branches."    Art.  15,  I  1. 

*The  legislature  shall  pass  no  law  alter- 
ing or  amending  any  act  of  incorporation 
heretofore  granted,  without  the  assent  of 
two  thirds  of  the  members  elected  to  each 
bouse;  nor  shall  any  such  act  be  renewed 
or  extended.  This  restriction  shall  not  ap- 
ply to  municipal  corporations."  Art.  15, 
18. 

In  1860  certain  mortgages  on  the  road 
were  foredosed  and  the  company  reorganized, 
■nd  again  in  1878  the  road  with  its  appur- 
tenances and  franchises  was  sold  upon  mort- 
gage foreclosure  and  again  reorganized  as 
the  Detroit,  Orand  Hav^n,  k  Milwaukee 
Baflway  Company.  These  foredosures  and 
tOl  U.  8. 


reorganizations  took  place  under  the  author- 
ity of  act  No.  96  (Laws  of  1859,  p.  252). 

On  the  hearing  in  the  circuit  court  it 
was  held  that  §  9,  above  quoted,  creatcil 
a  contract  between  the  state  and  the  com- 
pany which  prevented  the  enforcement 
against  it  of  the  railroad  tax  law,  and  a  de- 
cree was  entered  accordingly  ( 138  Fed.  2G4 ) 
from  which  decree  the  state  auditor  ap- 
pealed directly  to  this  court. 

Mr,  Timotliy  E.  Tarsney  argued  the 
cause,  and,  with  Mr.  John  E.  Bird,  filed  a 
brief   for   appellant: 

.  This  court  will  decide  for  itself,  independ- 
ently of  the  state  courts,  whether  there  is  a 
contract,  or  whether  its  obligation  is  im- 
paired. 

J  elf  er son  Branch  Bank  v.  Shelly ,  I  Black, 
436,  17  L.  ed.  173;  Bridge  Proprietors  v. 
Hohoken  Land  d  Imprcv.  Co.  1  Wall.  116, 
17  L.  ed.  571;  LouisviUe  d  N.  R.  Co.  v.  . 
Palmes,  109  U.  S.  244,  27  L.  ed.  922,  3  Sup. 
Ct.  Rep.  193;  Vickshurg,  8.  d  P.  R.  Co.  v. 
Dennis,  116  U.  S.  005,  29  L.  ed.  770,  6  Sup. 
Ct.  Rep.  625;  Mobile  d  O.  R.  Co.  v.  Ten- 
nessee, 153  U.  S.  486,  38  L.  ed.  793,  14  Sup. 
Ct.  Rep.  968;  Shelby  County  ▼.  Union  d 
Planters*  Bank,  101  U.  S.  149,  40  L.  ed.  650, 
16  Sup.  Ct.  Rep.  558.  ^ 

There  must  be  no  doubt  or  ambiguity  in 
the  language  used  upon  which  the  claim  to 
exemption  is  founded. 

Phoenix  F.  d  M.  Ins.  Co.  v.  Tennessee, 
161  U.  S:  174,  40  L.  ed.  6G0,  16  Sup.  Ct.  Rep, 
471;  Chicago,  B.  d  K.  C.  R.  Co.  v.  Guffeyr 
120  U.  S.  569,  30  L.  ed.  732,  7  Sup.  Ct.  Rep. 
693. 

The  capital  stock  is  not  the  same  thing: 
as  the  property  of  the  corporation. 

Farrington   v.    Tennessee,  95   U.   S.   687, 
24    L.    ed.    560.:    Van    Allen    v.    Assessors 
{Churchill  v.  Vtica)  3  Wall.  573,  18  L.  ed. 
229;  yew  York  v.  Tax  d  A.  Comrs,  4  Wall. 
244,  18  L.  ed.  344;  Burrall  v.  Bushwick  R. 
Co.    75    N.    Y.    211;    Barry   y.   Merchants^ 
Exoh.   Co.   1   Sandf.   Ch.   280;    State,   Can- 
field,  Prosecutor,  v.  Morristown  Fire  Asso, 
23  N.  J.  L.  195;  Bailey  v.  Ctark,  21  Wall. 
286,  22  L.  ed.  652 ;  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.  95  Tenn.  634,  31 
L.R.A.  593,  49  Am.  St.  Rep.  943,  32  S.  W. 
1097;   Commercial  F.  Ins.  Co.  v.  Board  of 
Revenue,  99   Ala.   4,  42  Am.   St.   Rep.   17, 
14  So.  490;  Henderson  Bridge  Co.  v.  Com. 
99  Ky.  623,  29  L.R.A.  73,  31   S.  W.  486; 
Beach,  Priv.  Corp.  426;  Central  R.  d  Bkg. 
Co.  V.  WHght,  164  U.  S.  327,  41  L.  ed.  454, 
17  Sup.  Ct.  Rep.  80;  Memphis  d  C.  R.  Co. 
V.   Oaines,  97  U.   S.  697,  24   L.  ed.   1091; 
Quincy  R.  Bridge  Co.  v.  Adams  County,  8S 
111.  621 ;   Bank  of  Commerce  v.  Tennessee, 
161  U.  S.  134,  40  L.  ed.  646,  16  Sup.  Ct. 
Rep.  456;  Shelby  County  v.  Union  d  Plant- 
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ers*  Bank,  supra;  State  v.  Parker ,  35  N.  J. 
L.  678;  State  Mutual  Ben.  L,  Ins.  Co., 
Prosecutors^  v.  Utter,  34  N.  J.  L.  489; 
State,  Trenton  Iron  Co.,  Prosecutor,  v. 
Yard,  42  N.  J.  L.  359. 

The  property  of  a  corporation  fluctuates, 
and  may  be  greater  or  less  than  the  original 
capital  invested,  according  as  the  business 
has  resulted  in  a  profit  or  a  loss.  But  the 
capital  stock  remains  fixed  and  unafi'ected 
by  the  accidents  of  business. 

Farrington  v.  Tennessee,  95  U.  S.  686, 
24  L.  ed.  660;  Commercial  F.  Ins.  Co.  ▼. 
Board  of  Revenue,  State,  Canfield,  Prosecu- 
tor, V.  Morristown  Fire  Asso.,  Barry  y.  Mer- 
chants* Exch.  Co.  and  Tradesman  Pub.  Co, 
V.  Knoxville  Car  Wheel  Co.  supra. 

The  sum  total  of  all  the  assets  of  a  cor- 
poration is  sometimes  said  to  constitute  a 
capital,  but  the  term  "capital"  is  here 
used  in  its  economic  senae,  as  "wealth  in 
use/'  and  not  as  synonymous  with  "capital 
stock,"  in  which  sense  it  is  also  sometimes 
used. 

Bank  of  Commerce  v.  Tennessee,  104  U.  S. 
495,  26  L.  ed.  811 ;  State  v.  yoruAch  d  W.  B. 
Co.  30  Conn.  290;  Ohio  d  M.  R.  Co.  v. 
Weher,  96  111.  443-;  Pacific  Hotel  Co.  ▼. 
Lieh,  83  m.  602;  Traders  d  M.  Ins.  Co. 
V.  Brown,  142  Mass.  403,  8  N.  E.  134; 
People  eto  rel.  Singer  Mfg.  Co.  v.  Wemple, 
78  Hun,  67,  29  N.  Y.  Supp.  99;  People 
ex  rel.  Lackawanna  Transp.  Co.  ▼.  Knight, 
76  App.  Div.  164,  77  N.  Y.  Supp.  398;  How- 
land  V.  Edmonds,  24  N.  Y.  316;  People 
ex  rel.  Bank  of  the  Commonwealth  ▼.  Tax 
d  A.  Comrs.  23  N.  Y.  219;  State  v.  Cheraw 
d  C.  R.  Co.  16  S.  C.  528 ;  Tradesman  Pub, 
Co.  V.  Knoxville  Car  Wheel  Co.  supra; 
State  Bank  v.  Milwaukee ^  18  Wis.  284. 

Undivided  profits  or  surplus  form  no 
part  of  the  capital  stock,  though  they  do 
form  part  of  the  general  capital  or  assets 
4>f  the  corporation. 

Farrington  v.  Tennessee,  supra;  High- 
tower  y.  Thornton,  8  Ga.  486,  52  Am. 
Dec.  412;  People  ex  rel  Singer  Mfg.  Co. 
J.  Wemple,  78  Hun,  63,  29  N.  Y.  Supp.  99 ; 
Ba/rry  v.  Merchants*  Exch.  Co.  supra;  Wil- 
liams V.  Western  U.  Teleg,  Co.  93  N.  Y. 
1'87;  Swn  Mut.  Ins.  Co.  v.  New  York,  8 
N.  Y.  241;  State  v.  Bank  of  Commerce,  95 
Tenn.  221,  31  S.  W.  993;  State  Bank  v. 
Milwaukee,  supra. 

Money  borrowed  by  the  corporation  forms 
no  part  of  its  capital  stock. 

State  V.  Cheraw  d  C.  R.  Co.  supra. 

The  franchise  of  the  corporation  consti- 
tutes  no   part   or   element    of    its   capital 

etock. 

People  ex  rel  Union  Trust  Co.  v.   Cole- 
man, 126  N.  Y.  433,  12  LJIJL  762,  27  N. 
E.  818. 
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A  corporation  is  not  limited  in  its  own#*T- 
ship  of  property  to  the  amount  fixed  as  jU 
capital  stock. 

State,  Canfield,  Prosecutor,  v.  Morris- 
town  Fire  Asso.  and  Barry  y.  Merekantt^ 
Exch.  Co.  supra. 

Upon  the  other  hand,  the  amoaot  of 
capital  stock  is  limited  to  the  amount  ac- 
tually subscribed  for  and  issued,  and  it 
not  necessarily  the  amount  named  in  tba 
articles  of  association,  which  latter  is  mere- 
ly the  authorized  capital  stock. 

Fisk  Y.  Chicago,  R.  I.  d  P.  R.  Co.  36 
How.  Pr.  22;  Pratt  y.  Munson,  17  Hub, 
476;  Green  Point  Sugar  Co.  v.  Wkitii.  tj9 
N.  Y.  338;  Com.  v.  Lehigh  Ave.  R.  Co. 
{Lehigh  Ave.  R.  Co.'s  Appeal)  \29  Pa. 
414,  6  L.R.A.  367,  18  Atl.  414,  498:  P*i7«- 
delphia  v.  Ridge  Ave.  Pass.  R.  Co.  102  Pa- 
190 ;  Philadelphia  v.  Philadelphia  d  G.  Fer- 
ry Pass.  R.  Co.  52  Pa.  177. 

Messrs.  Roger  Irving  Wykes,  John  JL 
Bird,  Charles  A.  Blair,  and  Loyal  E.  Kn'tp' 
pen  also   filed   a  brief  for   appellant: 

The  contract  of  exemption  from  legiala* 
tive  authority  with  regard  to  taxation  will 
not  be  construed  to  exist  unless  it  appears 
affirmatively  and  clearly  and  positively 
that  the  power  was  intended  to  be  relin- 
quished. 

Erie  R.  Co.  v.  Pennsylvania,  21  WalL 
480,  492,  22  L.  ed.  606;  Tucker  v.  Feiy- 
son,  22  Wall.  576,  22  L.  ed.  816;  Providente 
Bank  v.  Billings,  4  Pet.  514,  7  L.  ed.  939; 
Newton  v.  Mahoning  County,  100  U.  S. 
561,  26  L.  ed.  712;  Gilman  v.  Skehoytfan, 
2  Black,  610,  17  L.  ed.  306;.  Vickshurg,  K.  4 
P.  R.  Co.  V.  Dennis,  116  U.  S.  665.  29  L 
ed.  770,  6  Sup.  Ct.  Rep.  625;  Yasoo  d  M. 
Valley  R.  Co.  v.  Thomas,  132  U.  S.  IM. 
33  L.  ed.  306,  10  Sup.  Ct.  Rep.  68;  f^frntk- 
western  R.  Co.  v.  Wright,  116  V.  S.  23«, 
29  L.  ed.  628,  6  Sup.  Ct.  Rep.  375 :  Memphis 
Gaslight  Co.  v.  Taxing  District,  109  U.  S. 
398,  27  L.  ed.  976,  3  Sup.  Ct  Rep.  205; 
New  York  ex  rel.  Schurz  v.  Cooik,  148  V. 
S.  409,  37  L.  ed.  602,  13  Sup.  Ct.  Rep.  W5; 
Chicago,  B.  d  K.  C.  R.  Co.  v.  Guffey.  liO 
U.  S.  569,  575,  30  L.  ed.  732.  734.  7  Sup. 
Ct.  Rep.  693 ;  Yazoo  d  M.  Valley  R.  Co.  ▼. 
Adams,  180  U.  S.  22,  46  L,  ed.  407,  21  Sup. 
Ct  Rep.  240;  Citizens*  Bank  y.  Parirr,  192 
U.  S.  87,  48  L.  ed.  356,  24  Sup.  Ct  Rep. 
181. 

In  a  number  of  cases  where  the  statoti 
expressly  provided  that  the  corportti(« 
should  have  t^e  authority  to  fix  iti  o«i 
rates  and  charges,  it  has  been  held  that 
this  was  intended  to  confer  upon  it  tbt 
authority  to  fix  its  rates  and  charj^tt.  wh- 
ject  to  legislative  supervision  with  r»*»H 
I  to  reasonable  rates,  and  that  the  lw»l** 
I  ture    might   declare    the    maximuni    «ni<^ 
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would  be  taken  to  be  reasonable.  Hiis  role 
lias  gone  so  far  as  to  apply  to  cases  where 
tlie  act  claimed  to  constitute  the  contract, 
lot  only  gave  the  corporation  authority  to 
fix  its  own  rates,  but  also  fixed  mazimuni 
rates  abo^e  which  the  corporation  could 
not  diarge. 

Stone  V.  niinoia  O,  B.  Co.  116  U.  S.  347, 
29  L  ed.  660,  6  Sup.  Ct  Rep.  346;  Btone  ▼. 
Fvmere  Loan  d  T,  Co,  116  U.  S.  307, 
328.  29  L.  ed.  636,  643,  6  Sup.  Ct  Bep. 
334;  Georgia  R,  d  Bkg,  Co.  ▼.  Bmith,  128 
U.  S.  174,  32  Lu  ed.  377,  9  Sup.  a.  Rep. 
47.  70  Ga.  699;  Chicago,  M.  d  8t.  P.  R.  Co. 
V.  Minnesota,  134  U.  S.  418,  33  L.  ed.  970, 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702;  Rugglea  ▼.  IlUnois,  108  U.  S. 
526,  27  L.  ed.  8>12,  2  Sup.  Ot.  Rep.  832,  91 
Ifl.  263;  Minneapolis  Eastern  R.  Co,  ▼. 
Minnesota,  134  U.  S.  481,  482,  33  L.  ed. 
990,  991,  3  Inters.  Com.  Rep.  224,  10  Sup. 
Ct  Rep.  473;  Atlantic  d  P,  R,  Co,  v.  United 
Suites,  76  Fed.  186. 

The  grant  claimed  was  a  mere  gratuity, 
vnaeoompanied  with  consideration,  which 
could  not  amount  to  a  contract. 

Wisconsin  d  M,  R.  Co,  v.  Powers,  191 
U.  S.  379,  48  L.  ed.  229,  24  Sup.  Ct.  Rep. 
107;  West  Wisconsin  R.  Co,  y.  Trempealeau 
Cwitily,  93  U.  S.  596,  23  L.  ed.  814. 

The  exemption  is  limited  to  the  shares  of 
itodc 

FarringUm  v.  Tennessee,  96  U.  S.  690, 
692,  24  L.  ed.  561,  562;  Memphis  d  C.  R, 
Oo.  T.  Qaines,  97  U.  S.  697,  24  L.  ed.  1091 ; 
Tennessee  ▼.  Whittoorth,  117  U.  S.  138,  29 
L.  ed.  832,  6  Sup.  Ct.  Rep.  645;  Shelby 
County  V.  Union  d  Planters'  Bank,  161 
U.  8.  154,  40  L.  ed.  653,  16  Sup.  a.  Rep. 
568;  Bank  of  Commerce  v.  Tennessee,  104 
U.  S.  493,  26  L.  ed.  8-10;  State  ▼.  Hernando 
Ins.  Co,  97  Tenn.  92,  36  S.  W.  721 ;  Shelby 
C(mnty  v.  Union  d  Planters'  Bank,  161  U. 
S.  149,  161,  40  L.  ed.  660,  665,  16  Sup.  Ct 
Kq).  556;  St.  Louis,  I.  M.  d  S.  R.  Co,  v. 
^ftin,  98  U.  S.  560,  26  L.  ed.  222 ;  Bank 
<ff  Commerce  ▼.  Tennessee,  161,  U.  S.  134, 
40  L  ed.  645,  16  Sup.  Ct.  Rep!  466;  Cen- 
frtU  R.  d  Bkg,  Co.  ▼.  Wright,  164  U.  S. 
330,  333,  41  L.  ed.  455,  456,  17  Sup.  Ct 
Bep.  80;  New  Orleans  v.  Citizens'  Bank, 
167  U.  8.  372,  42  L.  ed.  202,  17  Sup.  Ct 
Bep.  905;  Tennessee  y.  Whitworth,  117  U.  S. 
129,  29  L.  ed.  830,  6  Sup.  Ct.  Rep.  645 ; 
Oitieens'  Bank  ▼.  Parker,  192  U.  S.  76, 
48  L.  ed.  348,  24  Sup.  Ot.  Rep.  181; 
Oviensboro  Nat.  Bank  y.  .Owensboro,  173 
^  S.  681,  43  L.  ed.  857,  19  Sup.  Ct  Rep. 
137. 

Messrs,  H.  Oeer  and  Ii.  O.  Stanley  ar- 

foed  the  cause  and  filed  a  brief  for   ap- 
pellee: 

The  charter  is  a  contract  protected  by 
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the  Constitutions  both  Af  the  United  States 
and  of  the  state. 

Oreenwood  y.  Union  Freight  R.  Co.  106 
U.  S.  13,  20,  26  L.  ed.  961,  964. 

A  distinction  between  an  exemption  from 
taxation,  contained  in  a  special  charter, 
and  general  encouragement  to  all  persons 
to  engage  in  a  certain  class  of  enterprise, 
is  pointed  out  in  — 

East  Saginaw  Salt  Mfg.  Co,  y.  East 
Saginaw,  13  Wall.  373,  20  L.  ed.  611;  Wis- 
consin d  M,  R,  Co,  y.  Powers,  191  U.  S. 
379,  48  L.  ed.  229,  24  Sup.  Ct  Rep.  107. 

The  test  of  a  covenant  is  that  the  con- 
sideration should  purport  to  be  the  motive 
for  the  promise,  and  the  promise  must  pur- 
port to  be  the  motive  for  the  consideration, 
Wisconsin  d  M.  R,  Co,  v.  Powers,  supra. 

This  test  is  met  and  satisfied  in  tliis  case 
at  bar. 

New  Jersey  v.  Yard,  96  U.  S.  114,  24 
L.  ed.  354. 

The  requirement  of  acceptance  is  a  strong 
indication  of  a  contract. 

New  Jersey  v.  Yard,  96  U.  S.  104,  116, 
24  L.  ed.  352,  354. 

The  state  court  has  upheld  the  special 
act  of  1855. 

Atty.  Oen.  v.  Joy,  55  Mich.  94,  20  N. 
W.  806. 

And  the  Federal  courts  choose  to  be 
bound  by   such   decision. 

Pennsylvania  College  Cases  {Jefferson 
College  v.  W<ishington  d  J,  College)  13 
Wall.  190,  20  L.  ed.  650;  Cromwell  v. 
Sao  County,  94  U.  S.  359,  365,  24  L.  ed. 
200,  202;  Adams  Exp,  Co,  v.  Ohio  State 
Auditor,  165  U.  S.  194,  41  L.  ed.  683,  17 
Sup.  Ct.  Rep.  305;  Backus  v.  Fort  Street 
Union  Depot  Co.  169  U.  S.  557,  42  L.  ed.' 
853,  18  Sup.  Ct.  Rep.  445;  Wilkes  County  v. 
Coler,  180  U.  S.  506,  45  L.  ed.  642,  21  Sup. 
Ct.  Rep.  458;  Burgess  v.  Seligman,  107  U, 
S.  20,  33,  27  L.  ed.  359,  366,  2  Sup.  Ct 
Rep.  10. 

The  statute  increasing  the  rate  of  tax 
impairs  the  obligation  of  the  contract 

Pingree  v.  Michigan  C.  R,  Co.  118  Mich. 
314,  53  L.R.A.  274,  76  N.  W.  635. 

The  position  of  this  appellee  is  made 
stronger  by  the  fact  that,  so  far  as  it  is 
concerned,  the  contract  or  charter  is  exe- 
cuted. 

Pearsall  v.  Great  Northern  R,  Co,  161 
U.  S.  663,  40  L.  ed.  844,  16  Sup.  Ot.  Rep. 
705. 

The  words  '4n  lieu  of  all  other  taxes" 
are  sufficient  to  express  the  covenant  that 
no  other  or  higher  taxes  shall  afterwards 
be  imposed. 

New  Jersey  v.  Yard,  supra;  Farrington 
V.  Tennessee,  95  U.  S.  679,  24  L.  ed.  558. 

If  the  contract  when  made  was  valid  by 
the  laws  of  the  state,  as  then  expounded  by 

863 


555,  556 


Supreme  Coubt  or  the  United  States. 


Oct.  Ttw, 


all  of  the  departments  of  the  government, 
and  administered  in  its  courts  of  justice, 
its  validity  and  obligation  cannot  be  im- 
paired by  any  subsequent  legislation  or 
decision  of  its  courts  altering  the  construc- 
tion of  the  law.  The  same  principle  ap- 
plies when  there  is  a  change  of  judicial 
decision  as  to  the  constitutional  power  of 
the  legislature  to  enact  a  law. 

Qelpcke  v.  Dubuque,  1  Wall.  175,  206, 
17  L.  ed.  520,  625. 

The  settled  judicial  construction  of  a 
constitutional  provision,  as  well  as  of  a 
statute,  is  regarded  as  incorporated  into 
and  becoming  a  part  of  the  instrument 
itself. 

Southern  P.  R.  Co.  ▼.  Orion,  32  Fed. 
478. 

The  exposition  of  both  Constitution  and 
statute  belongs  to  the  judicial  department 
of  the  government  of  the  state,  and  its 
decision  is  final  and  binding  upon  all  other 
departments  of  that  government  and  upon 
the  people  themselves  until  they  see  fit 
to  change  Uieir  Constitution;  and  this 
court  receives  such  settled  construction  as 
a  part  of  the  fundamental  law  of  the  state. 

Webster  ▼.  Cooper,  14  How.  604,  14  L. 
ed.  517. 

The  term  "capital  stock  paid  in,"  as  used 
in  the  charter  tax  limit,  extends  to  and 
means  the  corporate  property  in  which  that 
stock  is  invested. 

Memphis  d  C,  R,  Co.  ▼.  Oaines,  97  U.  S. 
607,  707,  24  L.  ed.  lOGl,  1003;  Delaware, 
L.  d  W.  R.  Co,  V.  Pennsylvania,  198  U.  S. 
364,  49  L.  ed.  1082,  26  Sup.  Ct.  Rep.  669. 

The  provision  relative  to  taxation  con- 
tinues during  the  life  of  the  corporation, 
that  being  the  plain  intent  of  the  law. 

Home  of  i?ie  Friendless  ▼.  Rouse,  8  Wall. 
437,  10  L.  ed.  497. 

[565]     *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

Many  questions  which  might  otherwise  be 
perplexing  are  settled  by  the  decision  of  the 
supreme  court  of  Michigan  in  Atty.  Oen.  v. 
Joy,  66  Mich.  94,  20  N.  W.  806.  That  was 
an  information  brought  by  the  attorney  gen- 
eral in  the  supreme  court  of  the  state,  char- 
ging the  defendants  with  claiming  and  usurp- 
ing the  corporate  rights  and  franchises  of 
the  Detroit,  Grand  Haven,  k  Milwaukee 
Railway  Company.  The  act  of  1855  was 
sustained,  notwithstanding  some  alleged  de- 
fects in  its  passage,  and  it  was  decided  that 
it  did  not  create  a  new  corporation,  but  sim- 
ply authorized  the  old  territorial  corpora- 
tion, the  Detroit  &  Pontiac  Railroad  Com- 
pany, to  change  its  name  and  extend  its 
line  of  road,  and,  farther,  that  this  act  in 
no  respect  conflicted  with  |§  1  and  8,  arti- 
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cle  16,  of  the  state  Constitution.  The  couX 
also  sustained  the  act  of  1859,  under  which 
the  foreclosures  took  place,  and  held  thit 
by  them  no  new  company  was  chartered,  that 
there  was  simply  a  reorganization  and  eoD- 
tinuance  of  the  old  company. 

The  latter  act  provides  that  upon  certain 
conditions  new  stock  shall  be  issued  in  lies 
of  the  old  stock,  the  old  officers  of  the  com- 
pany superseded,  ''and  the  new  stockholders 
a.nd  officers  shall,  in  the  law,  be  deemed  asd 
taken  to  be  the  stockholders  and  oJ^r> 
of  said  corporation,  the  charter  and  aJ 
laws  appertaining  thereto  continuing  t/> 
be  the  charter  and  laws  regulating  and 
governing  said  corporation,  except  that  it 
may  be  known  and  called,  and  sue  and  be 
sued,  and  may  contract  and  do  all  acu 
which  in  the  law  it  could  have  Jone  in  its 
old  name,  in  and  by  the  name  set  forth  ia 
the  declaration  aforesaid."     (P.  253.) 

The  testimony  in  this  case  shows  eonpli- 
ance  with  these  conditions.  Compliance  vms 
also  shown  in  Cook  v.  Detroit,  O.  B.  4  M. 
R.  Co.  43  Mich.  349,  5  N.  W.  390.  and  in 
that  case  the  validity  of  the  new  orfaoiza* 
tion  as  a  continuance  of  the  old  corpora- 
tion  was   recognized. 

*  We  thus  come  to  the  question  of  the  effect  j 
of  S  9  of  the  act  of  1855.     It  has  been  oftm 
decided  by  this  court,  so  often  that  a  citatioa 
of  authorities  is  unnecessary,  that  the  lef~ 
islature  of  a  state  may,  in  the  absence  ot 
special  restrictions  in  its  Constitution,  make 
a  valid  contract  with  a  corporation  in  re- 
spect to  taxation,  and  that  such  contract 
can  be  enforced  against  the  state  at  the  ia- 
stance  of  the  corporation.     It  is  said  that 
we  are  not  concluded  by  a  decision  of  the 
supreme  court  of  a  state  in  reference  to  tbe 
matter  of  contract;  that  while  the  mk  is 
to  accept  the  construction  placed  hj  that 
court  upon  its  statutes,  an  exception  is  made 
in  case  of  contracts,  and  that  we  exernse 
an  independent  judgment  upon  the  qoestioa 
whether  a  contract  was  made,  what  its  seop» 
and  terms  are,  and  also  whether  there  kas 
been  any  law  passed  impairing  its  ohlifs 
tion.    Douglas  v.  Kentucky,  168  U.  S.  4^ 
42  L.  ed.  653,  18  Sup.  Ct.  Rep.  199.    It  is  in 
order  to  uphold  the  provision  of  the  Federal 
Constitution  that  no  state  shall  pass  a  law 
impairing  the  obligation  of  a  contract  that 
this  duty  of  independent  judgment  is  east 
upon    this   court.    But    here    the  tufnm 
court  of  the  state  has  ruled  in  favor  of  tht 
continued  existence  of  a  corporation  and  tbt 
applicability  of  certain  statutes,  and 
upon  the  face  of  such  statutes,  a  valid 
tract  appears,  we  accept  the  ruling  that  the 
statutes    are  valid    and    applicable   ensH- 
ments.    In  other  words,  the  supreme  eoatt 
of  the  state  having  sustained  the  vsli^ 
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of  a  statute  irom  which  a  contract  is  claimed, 
this  court  follows  that  decision,  and  starts 
with  tue  question,  What  contract  is  shown 
by  statute  ? 

The  particular  section  which  it  is  claimed 
creates  the  contract  (§  9  of  the  act  of  1855) 
provides  that  the  company  shall  pay  an 
"annual  tax  of  1  per  cent  on  the  capital 
stock  of  said  company  paid  in,  which  tax 
shall  be  in  lieu  of  all  other  taxes,  except 
for  penalties  imposed  upon  said  company  by 
its  act  of  incorporation,  or  any  other  law  of 
this  sta€e."  It  is  contended  in  the  first 
place  that  this  is  a  mere  gratuity,  which  can 
be  withdrawn  at  any  time', — a  statute  in  re- 
spect to   taxation   subject   to   change   like 

B7]other  revenue  statutes ;  and  Wisconsin  d  *M. 
R.  Co,  V.  Powers,  191  U.  S.  379,  48  L.  ed. 
229,  24  Sup.  Ct.  Rep.  107,  is  cited  as  au- 
thority. But  the  difference  between  that 
ease  and  this  is  obvious.  That  arose  on  a 
general  law  in  respect  to  taxation;  this,  on 
a  provision  in  a  special  act  naving  reference 
to  a*  particular  corporation, — an  act  which 
ealled  for  and  received  acceptance  by  the 
eorporation.  It  was  said  in  the  opinion  in 
that  case  (p.  385,  L.  ed.  p.  230,  Sup.  Ct. 
Rep.  p.  108)  : 

I  **A  distinction  between  an  exemption  from 
taxation  contained  in  a  special  charter  and 
general  encouragement  to  all  persons  to  en- 
gage in  a  certain  class  of  enterprise  is  point- 
ed out  in  Ectst  Saginaw  Salt  Mfg.  Co.  v. 
East  SaginaWi  13  Wall.  373,  20  L.  ed.  611, 
19  Mich.  259,  2  Am.  Rep.  82.  In  earlier 
and  later  cases  it  was  mentioned  that  there 
was  no  counter-obligation,  service,  or  detri- 
ment incurred,  that  properly  could  be  re- 
garded as  a  consideration  for  the  supposed 
eontract.  Christ  Church  v.  Philadelphia 
County,  24  How.  300,  16  L.  ed.  602;  Tucker 
v.  Ferguson,  22  Wall.  527,  12  L.  ed.  805; 
Grand  Lodge,  F.  d  A.  M.  y.  New  Orleans, 
166  U.  S.  143,  41  L.  ed.  951,  17  Sup.  a. 
Rep.  523.  .  .  .  The  presence  or  absence 
of  consideration  is  an  aid  to  construction  in 
doubtful  cases, — a  circumstance  to  take  into 
account  in  determining  whether  the  state 
has  purported  to  bind  itself  irrevocably  or 
merely  has  used  words  of  prophecy,  encour- 
agement, or  bounty,  holding  out  a  hope, 
bat  not  amounting  to  a  covenant." 

That  there  Was  ample  consideration  for  a 
eontract  in  this  case,  if  consideration  be 
necessary,  is  shown  by  the  opinion  of  the 
inpreme  court  in  Afty.  Oen.  v.  Joy,  supra, 
when  it  says  (p.  101,  N.  W.  p.  809)  : 

'The  act  of  1855  was  not  promoted  exdu- 
lively  in  tHe  interest  of  the  railroad  com- 
panies named '  in  it,  but  the  state  itself  was 
largely  concerned,  and  expected  to  accom- 
plish important  public  purposes  by  means 
of  it  Twenty  years  before  that  time  the 
tOl  U.  8. 


state  had  planned  for  the  construction  of 
several  parallel  lines  of  railroad  across  the 
state  from  east  to  west,  one  of  which  was 
to  be  north  of  the  line  of  the  Michigan 
Central  Railroad,  and  was  expected  to  be  of 
very  high  value,  not  only  *to  all  that  part  of  [558] 
the  state  throu^  which  it  would  run,  but  to 
the  whole  state.  Much  disappointment  had 
come  from  the  road  not  being  constructed; 
and  when  the  Detroit  &  Pontiac  Railroad 
Company,  which  already  had  near  30  miles 
of  road  in  successful  operation,  and  could 
command  means  for  the  construction  of 
more,  proposed,  on  certain  terms  which  were 
expressed  in  the  act  of  1855,  to  purchase  the 
rights  and  franchises  of  the  Oakland  &.  Otta- 
wa Company,  and  to  extend  their  own  road 
to  Lake  Michigan,  there  is  no  reason  for 
doubting  that  the  people  of  the  state  at 
large  looked  upon  this  as  a  favorable  oppor- 
tunity for  accomplishing  a  desire  which 
twenty  years  before  had  found  expression  in 
the  legislation  of  the  state,  and  which  ever 
since  had  been  kept  constantly  in  view." 
•  ••••• 

"It  has  already  been  seen  that  the  im-  « 
portant  public  purpose  which  the  state  had 
in  view  in  assenting  to  the  act  of  1855  has 
been  accomplished;  the  railroad  from  Ponti- 
ac to  Lake  Michigan  has  been  constructed 
and  for  many  years  operated,  and  the 
state  has  reaped  the  benefits.  But  in  order 
to  acoomplish  this  public  purpose  it  seems 
to  have  become  necessary  to  put  the  bonds 
and  shares  of  the  Detroit  &  Milwaukee  Rail- 
way Company  upon  the  market  as  well  in 
Europe  as  in  this  country;  the  state  recog- 
nized the  necessity,  and  by  its  legislation 
provided  for  facilitating  sales.  The  bonds 
and  shares  were  sold  to  the  amount  of  very 
many  millions;  and  every  purchaser  of  one 
of  them  made  the  purchase  in  reliance  upon 
legislation  of  this  state  which  appeared  to 
sanction  if  not  to  invite  it.**  P.  104,  N.  W. 
p.  811. 

See  further.  Home  of  the  Friendless  v. 
Rouse,  8  Wall.  430,  436,  19  L.  ed.  495,  497, 
in  which  we  said: 

"It  is  objected  that  there  is  no  considera- 
tion stated  in  the  act  for  the  release  from 
taxation,  which  it  is  claimed  is  necessary 
in  order  to  uphold  the  contract.  But  this 
is  a  mistaken  view  of  the  law  on  this  sub- 
ject. 

"There  is  no  necessity  of  lookinsr  for  ^'  « 
consideration  for  a  'l^slative  contract  out-[559] 
side  of  the  objects  for  which  the  corponiiion 
was  created.  These  objects  were  deemed  by 
the  legislature  to  be  beneficial  to  the  com- 
munity, and  this  benefit  constitutes  the  con- 
sideration for  the  contract,  and  no  other  is 
required  to  support  it.*' 

Surely  no  clearer  case  of  contract  can  be 
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presented  than  one  in  which  a  legislature 
passes  an  act  in  respect  to  a  particular  cor- 
poration making  special  provision  concern- 
ing taxation,  and  does  so  with  a  view  of 
inducing  large  expenditures  by  the  corpo- 
ration and  ^e  completion  of  an  unfinished 
road  whose  completion  is  deemed  of  great 
public  importance,  and  where  the  special 
provision  is,  ae  required,  formally  accepted, 
the  expenditures  made,  and  the  road  com- 
pleted. 

It  is  suggested  that  this  provision  is  not 
in  terms  made  perpetual.  A  sufficient  answer 
to  this  is  found  in  Home  of  the  Friendleea  v. 
Rouse,  8  WaU.  437,  19  L;  ed.  497: 

"Testing  the  contract  in  question  by  these 
rules,  there  does  not  seem  to  be  any  ra- 
tional doubt  about  its  true  meaning.  'All 
property  of  said  corporation  shall  be  ex- 
empt from  taxation'  are  the  words  used  in 
the  act  of  incorporation,  and  there  is  no 
need  of  supplying  any  words  to  ascertain 
the  legislative  intention.  To  add  the  word 
'forever'  after  the  word  'taxation'  could  not 
make  the  meaning  any  clearer.  It  was  un- 
doubtedly the  purpose  of  the  l^slature  to 
grant  to  the  corporation  a  valuable  fran- 
chise, and  it  is  easy  to  see  that  the  fran- 
chise would  be  comparatively  of  little  value 
if  the  legislature,  without  taking  direct  ac- 
tion on  the  subject,  could  at  its  will  resume 
the  power  of  taxation." 

It  is  further  contended  that  the  contract 
provided  in  §  9  is  one  relating  to  the'  prop- 
erty of  the  shareholders,  and  not  to  that  of 
the  corporation.  The  terms  "share,"  "stock," 
"capital,"  "capital  stock,"  are  of  frequent 
and  not  uniform  use,  and  we  have  often  to 
turn  to  the  context  to  see  what  is  intended  by 
their  use  in  a  particular  case.  That  a  dis- 
tinction exists  between  that  which  is  the 
property  of  the  shareholder,  and  subject  to 
560]  taxation  as  other  property  belonging  *to 
them,  and  that  which  is  the  property  of  the 
collective  incorporated  person  we  call  a  cor- 
poration, and  subject  to  taxation  as  such, 
has  been  repeatedly  pointed  out.  See  Far- 
rington  v.  Tetinewec,  95  U.  S.  679,  24  L.  ed. 
558;  Memphis  d  0.  R.  Co.  v.  Gaines,  97  U. 
S.  697,  24  L.  ed.  1091 ;  8t.  Louis,  /.  M,  d  8, 
R,  Oo,  v.  Loftin,  98  U.  S.  559,  25  L.  ed.  222 ; 
Bank  of  Commerce  v.  Tennessee,  104  U.  S. 
493,  26  L.  ed.  810;  Tennessee  v.  Whitworth, 
117  U.  S.  129,  29  L.  ed.  830,  6  Sup.  Ct 
Rep.  645;  Bank  of  Commerce  v.  Tennessee, 
161  U.  S.  134,  40  L.  ed.  645,  16  Sup.  Ct. 
Rep.  456;  Shelby  County  v.  Union  d  P. 
Bank,  161  U.  S.  149,  40  L.  ed.  650,  16  Sup. 
Ct  Rep.  558;  Central  R.  d  Bkg.  Co.  v. 
Wright,  164  U.  S.  327,  41  L.  ed.  454,  17 
Sup.  Ct.  Rep.  80;  New  Orleans  v.  Citizens' 
Bank,  167  U.  8.  371,  42  L.  ed.  202,  17  Sup. 
Ct.  Rep.  905;  Owenshoro  Nat.  Bank  y. 
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Otoenshoro,  173  U.  8.  664,  43  L.  ed.  850,  19 
Sup.  Ct.  Rep.  537 ;  Citizens'  Bank  v.  Parker, 
192  U.  8.  73,  48  L.  ed.  346,  24  Sup.  Ct.  Bep. 
181;  Delaware,  L.  d  W.  R,  Co.  ▼.  Pennsyl- 
vania, 198  U.  8.  341,  49  L.  ed.  1077.  25 
Sup.  Ct.  Rep.  669. 

In  the  first  of  these  cases  a  bank's  ebar- 
ter  provided  that  the  company  *'sball  pay 
to  the  state  an  annual  tax  of  ^  of  I  per 
cent  on  each  share  of  the  capital  stock  nib- 
scribed,  which  shall  be  in  lieu  of  all  other 
taxes,"  and  it  was  held  that  that  was  a 
contract  in  reference  to  the  property  of 
the  shareholders,  and  prevented  further 
taxation  upon  their  separate  property.  Is 
the  opinion  it  was  said  (pp.  686,  687,  L. 
ed.  p.  560)  : 

"The  capital  stodc  and  the  shares  of  the 
capital  stock  are  distinct  things.  The  capi- 
tal stock  is  the  money  paid  or  authorixed 
or  required  to  be  paid  in  as  the  basis  of 
the  business  of  the  bank,  and  the  means  of 
conducting  its  operations.  .  .  .  The  cap- 
ital stock  and  the  shares  may  both  be  taxed, 
and  it  is  not  double  taxation." 

In  the  second  is  this  ruling  (p.  707,  L^  ed 
p.  1093) : 

"In  general,  an  exemption  of  capital  stock, 
without  more,  may,  with  great  propriety, 
be  eonsidered,  under  ordinary  drcumstancei, 
as  exempting  that  which,  in  the  legitimate 
operations  of  the  corporation,  comes  to 
represent  the  capital." 

And  in  Tennessee  v.  Whituforih,  117  U.  S. 
136,  29  L.  ed.  832,  6  Sup.  Ct.  Rep.  647.  thii 
description  of  separable  elements  of  valo* 
was  given: 

"In  corporations  four  elements  of  taxabis 
value  are  sometimes  found:  1,  franchises:  t 
capital  stock  in  the  hands  of  the  oorpon* 
tion;  3,  corporate  property;  and,  4,  shsir* 
of  the  capital  stock  in  the  hands  of  th^ 
individual  stockholders.  Each  *of  these  is.  [51 
under  some  circumstances,  an  appropnst« 
subject  of  taxation." 

In  several  of  the  cases  attention  it  eslM 
to  the  qualifying  words  which  show  ss 
fntent  on  the  part  of  the  legislatorc  of 
something  other  than  that  generally  em- 
braced within  the  term  "capital  stock."  Bat 
it  is  unnecessary  to  review  these  cant  is 
detail. 

By  §  9  the  tax  is  "on  the  eapiUl  stock  of 
said  company  paid  in."  Clearly  that  re- 
fers to  the  property  which  the  oorporttiim 
has  received  and  presumably  holds.  It  t« 
not  the  individual  property  of  the  thsr^ 
holders  which  is  contemplated,  but  that 
which  is  in  the  treasury  of  ths  corpontioe, 
or  included  among  its  assets.  This,  si  n 
have  seen  from  the  quotations,  is  the  ordi- 
nary meaning  of  the  term  **capital  tXotk." 
Further,  we  find  that  this  tax  is  to  be  '^ 
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lira  of  all  other  taxes,  except  for  penalties 
imposed  upon  said  company."  In  other 
words,  the  tax  upon  the  company  of  1  per 
eent  may  be  increased  by  any  penalties  im- 
posed upon  the  company,  and  in  no  other 
wty.  Again,  the  tax  is  to  "be  estimated 
up(Hi  the  last  ^nwnul  report  of  said  corpo- 
rttion."  While  such  report  might  be  ex- 
pected to  include  not  merely  the  property 
belonging  to  the  corporation  but  also  the 
number  and  names  of  the  stockholders  and 
the  number  of  shares  held  by  each,  and  pos- 
sibly also  the  amount  paid  in  by  each,  yet 
the  word  ''estimated"  carries  with  it  the 
idea  of  valuation  rather  than  of  mathemat- 
ical apportionment.  It  apparently  suggests 
that  the  property  reported  by  the  corpora- 
tion is  to  be  the  basis  upon  which  the 
aisessors  shall  make  their  valuation,  so  that 
tlie  tax  is  "estimated"  upon  that  property 
rather  than  fixed  by  the  mere  process  of 
moltiplication  or  division.  That  the  tax  is 
to  be  paid  by  the  company  is  of  course 
not  conclusive  on  the  question,  but  it  is 
in  harmony  with  all  the  other  provisions  of 
the  section.  Still  further,  we  have  the  prac- 
tical construetion  placed  by  the  authorities 
for  a  long  series  of  years,  continued  up  to 
the  year  1898.  Under  those  circumstances 
we  are  of  opinion  that  the  tax  provided  for 
|M]by§  9  is  a  tax  upon  the  property  "of  the 
corporation,  and  not  a  tax  upon  the  shares 
of  stock  held  by  the  shareholders.  There 
was,  therefore,  a  contract  between  the  state 
and  the  corporation  which  prevented  the  sub- 
jection of  the  property  of  the  corporation 
to  any  other  than  the  tax  prescribed  in 
the  statute. 

The  decree  of  the  Circuit  Court  ia  of- 
f^rwied. 

Mr.  Justice  Wliite  dissented. 


JOHN  W.  HADDOCK,  Plff.  in  Err., 

V, 

HARRIET  HADDOCK. 
(See  8.  C.  Reporter's  ed.  662-633.) 

J^isment— foil     faltli     and     credit— en- 
foreeoient  of  divorce  decree  In  otber 

■tate^^Tbe  mere  domicil  within   the  state 
of  one  party  to  the  marriage  does  not  give 

the  conrts  of  that  state  Jurisdiction  to  render 


a  decree  of  divorce  enforceable  in  all  the 
other  states  by  virtue  of  the  full  faith  and 
credit  clause  of  the  Federal  Constitution 
against  a  nonresident  who  did  not  appear  and 
was  only  constructively  served  with  notice 
of  the  pendency  of  the  action. 

[No.  119.] 

Argued  December  11,  1905,    Decided  April 

16,  1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
entered  pursuant  to  an  order  of  the  Court 
of  Appeals  of  that  state  affirming  a  judg- 
ment of  the  Appellate  Division  of  the  Su- 
preme Court  for  the  First  Department, 
which  in  turn  affirmed  the  judgment  of  the 
Supreme  Court  in  and  for  the  County  of 
New  York,  entered  upon  the  report  of  a 
referee,  decreeing  a  separation  from  bed  and 
board,  together  with  an  award  of  alimony. 
Affirmed. 

See  same  case  below,  178  N.  Y.  557,  70 
N.  E.  1099. 

The  facts  are  stated  in  the  opinion. 

Mr,  Abram  J.  Rose  argued  the  cause, 
and,  with  Messrs,  William  E,  Willits  and 
Alfred  C.  Petti,  filed  a  brief  for  plaintiff 
in  error. 

Mr,  Henry  Willis  Smith  argued  the 
cause,  and,  with  Messrs,  William  T,  Tomlin- 
son  and  William  W,  Smith,  filed  a  brief 
for  defendant  in  error. 

Contentions  of  coimsel  sufficiently  appear 
in  the  opinion. 

Mr.  Justice  Wliite  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  will  be  called  the 
husband  and  the  defendant  in  error  the  wife. 

The  wife,  a  resident  of  the  state  of  New 
York,  sued  the  husband  in  that  state  in 
1899,  and  there  obtained  personal  service 
upon  him.  The  complaint  diarged  that  the 
parties  had  been  married  in  New  York  in 
1868,  where  they  both  resided  and  where 
the  wife  continued  to  reside,  and  it  was 
averred  that  the  Ijtisband,  immediately  fol- 
lowing the  marriage,  abandoned  the  wife, 
and  thereafter  failed  to  support  her,  and 
that  he  was  the  owner  of  property.  A  de- 
cree of  separation  from  bed  and  board  and 
for  alimony  was  prayed.  The  answer  ad- 
mitted the  marriage,  but  averred  that  its 


Hon.— ij  to  full  faith  and  credit  to  be 
ftvm  to  ttate  records  and  judicial  proceedings — 
see  notes  to  Lindley  v.  O'Reilly,  1  L.R.A.  79 ; 
Commhicton  v.  Belchertown,  4  L.R.A.  131 ; 
Baad  ▼.  Hanson,  12  L.R.A.  674 ;  Wiese  v.  San 
Vruidieo  Mnsical  Fund  Soc.  7  L.R.A.  678; 
IJarby  ▼.  Mayer,  6  L.  ed.  U.  S.  867 ;  Mills  v. 
I>oryee,  3  L.  ed.  U.  S.  411 ;  D'Arcy  v.  Ketchum, 
13  L  ed.  U.  8.  648 ;  and  Huntington  v.  Attrill, 
36  L  ed.  U.  8.  1123. 
20*  U.  S. 


On  the  validity  of  a  decree  of  divorce  ob' 
tained  on  publication  or  service  out  of  the 
state,  where  the  defendant  did  not  appear — 
see  note  to  Butler  v.  Washington,  19  L.R.A. 
814. 

On  the  confUot  of  laws  on  the  subject  of  di- 
vorce— see  note  to  Benton's  Succession,  69  L. 
R.A.  136. 
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[565]  celebration  was  procured  hy  the  *fraud  of 
the  wife,  and  that  immediately  after  the 
marriage  the  parties  had  separated  by  mu- 
tual consent.  It  was  also  alleged  that  dur- 
ing the  long  period  between  the  celebration 
and  the  bringing  of  this  action  the  wife 
had  in  no  manner  asserted  her  rights,  and 
was  barred  by  her  laches  from  doing  so. 
Besides,  the  answer  alleged  that  the  husband 
had,  in  1881,  obtained  in  a  court  of  the  state 
of  Connecticut  a  divorce  which  was  conclu- 
sive. At  the  trial  before  a  referee  the  judg- 
ment roll  in  the  suit  for  divorce  in  Connec- 
ticut was  offered  by  the  husband  and  was 
objected  to,  Arst,  because  the  Connecticut 
court  had  not  obtained  jurisdiction  over  the 
person  of  the  defendant  wife,  as  the  notice 
of  the  pendency  of  the  petition  was  by  pub- 
lication and  she  had  not  appeared  in  the 
action;  and,  second,  because  the  ground 
upon  which  the  divorce  was  granted,  viz., 
desertion  by  the  wife,  was  false.  The  ref- 
eree sustained  the  objections  and  an  excep- 
tion was  noted.  The  judgment  roll  in  ques- 
tion was  then  marked  for  identification  and 
forms  a  part  of  the  record  before  us. 

Having  thus  excluded  the  proceedings  in 
the  Connecticut  court,  the  referee  found  that 
the  parties  were  married  in  New  York  in 
1868,  that  the  wife  was  a  resident  of  the 
state  of  New  York,  that  after  the  marriage 
the  parties  never  lived  together,  and  shortly 
thereafter  that  the  husband,  without  justi- 
fiable cause,  abandoned  the  wife,  and  has 
since  neglected  to  provide  for  her.  The  le- 
gal conclusion  was  that  the  wife  was  en- 
titled to  a  separation  from  bed  and  board 
and  alimony  in  the  sum  of  $780  a  year  from 
the  date  of  the  judgment.  The  action  of 
the  referee  was  sustained  by  the  supreme 
court  of  the  state  of  New  York,  and  a  judg- 
ment for  separation  and  alimony  was  entered 
in  favor  of  the  wife.  This  judgment  was 
affirmed  by  the  court  of  appeals.  As,  by  the 
law  of  the  state  of  New  York,  after  the 
affirmance  by  the  court  of  appeals  the  record 
was  remitted  to  the  supreme  court,  this 
writ  of  error  to  that  court  was  prosecuted. 

The  Federal  question  is.  Did  the  court  be- 
low violate  the  Constitution  of  the  United 
[566]  States  by  refusing  to  give  to  the  *decree  of 
divorce  rendered  in  the  state  of  Connecticut 
the  faith  and  credit  to  which  it  was  entitled? 

As  the  averments  concerning  the  alleged 
fraud  in  contracting  the  marriage  and  the 
subsequent  laches  of  the  wife  are  solely  mat- 
ters of  state  cognizance,  we  may  not  allow 
them  to  «ven  indirectly  infiuenoe  our  judg- 
ment upon  the  Federal  question  to  which  we 
are  confined,  and  we,  therefore,  put  these 
subjects  entirely  out  of  view.  Moreover, 
as,  for  the  purpose  of  the  Federal  issue,  we 
are  concerned  not  with  the  mere  form  of 
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proceeding  by  which  the  Federal  ri^t  if 
any,  was  denied,  but  alone  have  power  to  de- 
cide whether  such  right  was  denied,  we  do 
not  inquire  whether  the  New  York  court 
should  preferably  have  admitted  the  record 
of  the  Connecticut  divorce  suit,  and, 
after  so  admitting  it,  determined  what 
etfect  it  would  give  to  it,  instead 
of  excluding  the  record,  and  thus  refu«in^ 
to  give  effect  to  the  judgment.  In  order  to 
decide  whether  the  refusal  of  the  court  U> 
admit  in  evidence  the  Connecticut  decree  de- 
nied to  that  decree  the  efficacy  to  which  it 
was  entitled  under  the  full  faith  and  credit 
clause,  we  must  first  examine  toe  judgmot 
roll  of  the  Connecticut  cause  in  order  to 
fix  the  precise  circumstances  under  which 
the  decree  in  that  cause  was  rendered. 

Without  going  into  detail,  it  suffices  to 
say  that  on  the  face  of  the  Connecticut  rrc- 
ord  it  appeared  that  the  husband,  alleginif 
that  he  had  acquired  a  domicil  in  Connecti- 
cut, sued  the  wife  in  that  state  as  a  persoa 
whose  residence  was  unknown,  but  whose 
last  known  place  of  residence  was  in  the 
state  of  New  York,  at  a  place  stated,  asfl 
charged  desertion  by  the  wife  and  frmod  <n 
her  part  in  procuring  the  marriaire:  sod. 
further,  it  is  shown  that  no  service  was  made 
upon  the  wife  except  by  publication  and  by 
mailing  a  copy  of  the  petition  to  her  at  faer 
last  known  place  of  residence  in  the  state 
of  New  York. 

With  the  object  of  confining  our  atten 
tion  to  the  real  question  arising  from  thi« 
condition  of  the  Connecticut  record,  we  ttatr 
at  the  outset  certain  legal  propositioiii  ir 
revocably  concluded  by  previous  decisioM  of 
this  courts  and  which  are  required  *to  b^  5 
borne  in  mind  in  analyzing  the  oltinau 
issue  to  be  decided. 

First.  The  requirement  of  the  CoMtitu 
tion  is  not  that  some,  but  that  fall,  fsith 
and  credit  shall  be  given  by  statsi  to  the 
judicial  decrees  of  other  states.    Hist  is  to 
say,  where  a  decree  rendered  in  ooe  state  is 
embraced  by  the  full  faith  and  credit  dausp, 
that  constitutional  provision  eommands  that 
the  other  states  shall  give  to  the  decree  the 
force  and  effect  to  which  it  was  entitled  la 
the  state  where  rendered.    H^rdin^  v.  ffsrrf 
tnp,  198  U.  S.  317,  40  L.  ed.  lOM.  25  Su;* 
Ct.  Rep.  679. 

Second.  Where  a  persona]  judgment  ki« 
been  rendered  in  the  eourta  of  a  ttste 
against  a  nonresident  merely  upon  constrjct- 
ive  service,  and,  therefore,  without  acquirinr 
jurisdiction  over  the  person  of  the  deicaa 
ant,  such  judgment  may  not  be  enforced  la 
another  state  in  virtue  of  the  full  faith  an  i 
credit  clause.  Indeed,  a  personal  judfrr^  i 
so  rendered  is,  by  operation  of  the  due  pr- 
cess  clause  of  the  14th  Amendment,  void  a« 
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against  the  nonresident,  even  in  the  state 
where  rendered;  and,  therefore,  such  nonres- 
idoit,  in  virtue  of  rights  granted  by  the 
Constitution  of  the  United  States,  may 
tuooessfully  resist,  even  in  the  state  where 
rendered,  the  enforcement  of  such  a  judg- 
ment. Pennoyer  v.  Heff,  95  U.  S.  714,  24  L. 
€d.  565.  The  facts  in  that  case  were  these: 
Neff,  who  was  a  resident  of  a  state  other 
^han  Or^on,  owned  a  tract  of  land  in  Ore- 
gon. Mitchell,  resident  of  Oregon,  brought 
a  suit  in  a  court  of  that  state  upon  a  money 
demand  against  Neff.  The  Oregon  statutes 
required,  in  the  case  of  personal  action 
against  a  nonresident,  a  publication  of  no- 
tice, calling  upon  the  defendant  to  appear 
tnd  defend,  and  also  required  the  mailing  to 
sneh  defendant  at  his  last  known  place  of 
residence  of  a  copy  of  the  summons  and  com- 
plaint. Upon  affidavit  of  the  absence  of 
Neff,  and  that  he  resided  in  the  state  of  Cali- 
fornia, the  exact  place  being  unknown,  the 
publication  required  by  the  statute  was  or- 
dered and  made,  and  judgment  by  default 
was  entered  against  Neff.  Upon  this  judg- 
ment execution  was  issued  and  real*  estate  of 
Neff  was  sold  and  was  ultimately  acquired  by 

{M8]*Pennoyer.  Neff  sued  in  the  circuit  court  of 
the  United  States  for  the  district  of  Oregon 
to  recover  the  property,  and  the  question 
presented  was  the  validity  in  Oregon  of  the 
judgment  there  rendered  against  Neff.  Aft- 
er the  most  elaborate  consideration  it  was 
expressly  decided  that  the  judgment  ren- 
dered in  Oregon,  under  the  circumstances 
stated  was  void  for  want  of  jurisdiction  and 
was  repugnant  to  the  due  process  clause  of 
the  Constitution  of  the  United  States.    The 

'  ruling  was  based  on  the  proposition  that  a 
court  of  one  state  could  not  a.'iquire  jurisdic- 
tion to  render  personal  judgment  against  a 
nonresident  who  did  not  appear  by  the  mere 
publication  of  a  summons,  and  that  the 
want  of  power  to  acquire  such  jurisdiction 
by  publication  ooula  not  be  cided  by  the 
&ct  that,  under  the  statutes  of  the  state  in 
which  the  suit  against  the  nonresident  was 
brought,  the  sending  of  a  copy  of  the  sum- 
ufons  and  complaint  to  the  postoffice  address 
in  another  state  of  the  defendant  was  re- 
quired and  complied  with.  The  court  said 
(p.  727,  L.  ed.  p.  670) : 

'^Process  from  the  tribunals  of  one  state 
cannot  run  into  another  state,  and  sunmion 
parties  there  domiciled  to  leave  its  territory 
tnd  respond  to  proc^ding#  against  them. 
Publication  of  process  or  notice  within  the 
state  where  the  tribunal  sits  cannot  create 
uiy  greater  obligation  upon  the  nonresident 
to  appear.  Process  sent  to  him  out  of  the 
state  and  process  published  within  it  are 
equally  unavailing  in  proceedings  to  estab- 
lish his  personal  liability.*' 
^1  U.  S. 


And  the  doctrine  thus  stated  but  ex- 
pressed a  general  principle  expounded  in 
previous  decisions.  Biachoff  v.  Wethered, 
9  Wall.  812,  19  L.  ed.  829.  In  that  case, 
speaking  of  a  money  judgment  recovered  in 
the  oommon  pleas  of  Westminster  hall,  Eng- 
land, upon  personal  notice  served  in  the  city 
of  Baltimore,  Mr.  Justice  Bradley,  speak- 
ing for  the  court,  said  (p.  814,  L.  ed.  p. 
830) : 

"It  is  enough  to  say  [of  this  proceeding] 
that  it  was  wholly  without  jurisdiction  of 
the  person,  and  whatever  validity  it  may 
have  in  England,  by  virtue  of  statute  law, 
against  property  of  the  defendant  there  sit- 
uate, it  can  have  no  validity  here,  even  of  a 
prima  facie  character.    It  is  simply  null." 

*Third.  The  principles,  however,  stated  in [569] 
the  previous  proposition,  are  controlling 
only  as  to  judgments  in  personam,  and  do 
not  relate  to  proceedings  in  rem.  That  is  to 
say,  in  consequence  of  the  authority  which 
government  possesses  over  things  within  its 
borders,  there  is  jurisdiction  in  a  court  of 
a  state  by  a  proceeding  in  rem,  after  the 
giving  of  reasonable  opportunity  to  the  own- 
er to  defend,  to  affect  things  within  the  juris- 
diction of  the  court,  even  although  juris- 
diction is  not  directly  acquired  over  the  per- 
son of  the  owner  of  the  thing.  Pennoyer  v. 
Neif,  supra. 

Fourth.  The  general  rule  stated  in  the 
second  proposition  is,  moreover,  limited  by 
the  inherent  power  which  all  governments 
must  possess  over  the  marriage  relation,  its 
formation  and  dissolution,  as  regards  their 
own  citizens.  From  this  exception  it  results 
that  where  a  court  of  one  state,  conformably 
to  the  laws  of  such  state,  or  the  state, 
through  its  legislative  department,  has  acted 
concerning  the  dissolution  of  the  marriage 
tie,  as  to  a  citizen  of  that  state,  such  action 
is  binding  in  that  state  as  to  such  citizen, 
and  the  validity  of  the  judgment  may  not 
therein  be  questioned  on  the  ground  that  the 
action  of  the  state  in  dealing  with  its  own 
citizen  concerning  the  marriage  relation  was 
repugnant  to  the  due  process  clause  of  the  i 
Constitution.  Maynard  v.  Hill,  125  U.  S. 
190,  31  L.  ed.  654,  8  Sup.  Ct.  Rep.  723. 
In  that  case  the  facts  were  these:  Maynard 
was  married  in  Vermont,  and  the  husband 
and  wife  removed  to  Ohio,  from  whence 
Ma3mard  left  his  wife  and  family  and  went 
to  California.  Subsequently  he  acquired 
a  domicil  in  the  territory  of  Washington. 
Being  there  so  domiciled,  an  act  of  the  leg- 
islature of  the  territory  was  passed  granting 
a  divorce  to  the  husband.  Maynard  contin- 
ued to  reside  in  Washington,  and  there  re- 
married and  died.  The  children  of  the  for- 
mer wife,  claiming  in  right  of  their  mother, 
sued  in  a  court  of  the  territory  of  Washin^- 
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ton  to  recover  real  estate  situated  in  the 
territory,  and  one  of  the  issues  for  decision 
was  the  validity  of  the  legislative  divorce 
granted  to  the  father.  The  statute  was  as- 
sailed as  invalid,  on  the  ground  that  Mrs. 
[570]  *Maynard  had  no  notice,  and  that  she  was 
not  a  resident  of  the  territory  when  the  act 
was  passed.  From  a  decree  of  the  supreme 
court  of  the  territory  adverse  to  their  claim 
the  childfen  brought  the  case  to  this  court. 
The  power  of  the  territorial  legislature,  in 
the  absence  of  restrictions  in  the  organic 
act,  to  grant  a  divorce  to  a  citizen  of  the 
territory,  was,  however,  upheld,  in  view  of 
the  nature  and  extent  of  the  authority 
which  government  possessed  over  the  mar- 
riage relation.  It  was  therefore  decided  that 
the  courts  of  the  territory  committed  no  er- 
ror in  giving  eflfect  within  the  territory  to 
the  divorce  in  question.  And  as  a  corollary 
of  the  recognized  power  of  a  government 
thus  to  deal  with  its  own  citizen  by  a  decree 
which  'would  be  operative  within  its  own 
borders,  irrespective  of  any  extraterritorial 
efficacy,  it  follows  that  the  right  of  another 
sovereignty  exists,  under  principles  of  com- 
ity, to  give  to  a  decree  so  rendered  such 
efficacy  as  to  that  government  may  seem  to 
be  justified  by  its  conceptions  of  duty  and 
public  poli<7. 

Fifth.  It  is  no  longer  open  to  question 
that  where  husband  and  wife  are  domiciled 
in  a  state  there  exists  jurisdiction  in  such 
state,  for  good  cause,  to  enter  a  decree  of 
divorce  which  will  be  entitled  to  enforcement 
in  another  state  by  virtue  of  the  full  faith 
and  credit  clause.  It  has,  moreover,  been 
decided  that  where  a  bona  fide  domicil  has 
been  acquired  in  a  state  by  either  of  the  par- 
ties to  a  marriage,  and  a  suit  is  brought  by 
the  domiciled  party  in  such  state  for  divorce, 
the  courts  of  that  state,  if  they  acquire  per- 
sonal jurisdiction  also  of  the  other  party, 
have  authority  to  enter  a  decree  of  divorce, 
entitled  to  be  enforced  in  every  state  by 
the  full  faith  and  credit  clause.  Cheever  ▼. 
Wilson,  9  Wall.  108,  19  L.  ed.  604. 

Sixth.  Where  the  domicil  of  matrimony 
was  in  a  particular  state,  and  the  husband 
abandons  his  wife  and  goes  into  another 
state  in  order  to  avoid  his  marital  obliga- 
tions, such  other  state  to  which  the  husband 
has  wrongfully  fled  does  not,  in  the  nature 
of  things,  become  a  new  domicil  of  matri- 
mony, and,  therefore,  is  not  to  be  treated 
[671]  as  the  actual  or  constructive  *domicil  of  the 
wife;  hence,  the  place  where  the  wif^  was 
domiciled  when  so  abandoned  constitutes  her 
legal  domicil  until  a  new  actual  dcHnicil  be 
by  her  elsewhere  acquired.  This  was  clearly 
expressed  in  Barber  v.  Barber,  21  How.  582, 
16  L.  ed.  226,  where  it  was  said  (p.  595,  L. 
ed.  p.  230) : 
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The  general  rule  is,  that  a  voluntary 
aration  will  not  give  to  the  wife  a  differesft 
domiciliation  in  law  from  that  of  ber  hoe* 
band.  But  if  the  husband,  as  is  the  fact  in  tbi« 
case,  abandons  their  domicil  and  his  wii«,  tm 
get  rid  of  all  those  conjugal  obli^tioos 
which  the  marriage  relation  impose?  up- a 
him,  neither  giving  to  her  the  nece^^riee 
nor  the  comforts  suitable  to  their  coniit.oa 
and  his  fortune,  and  relinquishes  altog^Ler 
his  marital  control  and  protection,  he  rields 
up  that  power  and  authority  over  ber  whiek 
alone  makes  his  domicil  hers.*' 

And  the  same  doctrine  was  expressly  up- 
held in  Cheever  v.  WiUon,  supra,  where  the 
court  said  (9  Wall.  123,  19  L.  ed.  6i»8i  : 

"It  is  insisted  that  Cheever  never  i^ided 
in  Indiana;  that  the  domicil  of  the  hu^ogtod 
is  the  wife's,  and  that  she  cannot  bavr  i 
different  one  from  his.  The  converse  of  the 
latter  proposition  is  so  well  settled  that  it 
would  be  idle  to  discuss  it.  The  rule  i^^  thst 
she  may  acquire  a  separate  domicil  when- 
ever it  is  necessary  or  proper  that  *ht 
should  do  so.  The  right  springs  from  the 
necessity  for  its  exercise,  and  endures  ai 
long  as  the  necessity  continues." 

Seventh.  So  also  it  is  settled  that  nh^re 
the  d(Hnicil  of  a  husband  is  in  a  parti  uiar 
state,  and  that  state  is  also  the  doniio;l  ol 
matrimony,  the  courts  of  such  state  h4\.Q^ 
jurisdiction  over  the  husband  may,  in  virtue 
01  the  duty  of  the  wife  to  be  at  the  mitri- 
monial  domicil,  disregard  an  unjustifiable 
absence  therefrom,  and  treat  the  wile  as 
having  her  domicil  in  the  state  of  the  matri- 
monial domicil  for  the  purpose  of  the  disso- 
lution of  the  marriage,  and  as  a  result  have 
power  to  render  a  judgment  dissolving  the 
marriage  which  will  be  binding  upon  both 
parties,  and  will  be  entitled  to  recognitioa  la 
all  other  states  by  virtue  of  the  *full  faith  ^51 
and  credit  clause.  Atherton  v.  Atkfrto% 
181  U.  8.  155, 45  L.  ed.  794,  21  Sup.  Ct  Rep. 
544. 

Coming  to  apply  these  settled  propoaitioM 
to  the  case  before  us,  three  things  are  be- 
yond dispute:  a.  In  view  of  the  autboH^y 
which  government  possesses  over  the  mar^ 
riage  relation,  no  question  can  arise  on  tkit 
record  concerning  the  right  of  the  state  of 
Connecticut  within  its  borders  to  give  effect 
to  the  decree  of  divorce  rendered  in  favor  ol 
the  husband  by  the  courts  of  Connecticut,  ht 
being  at  the  time  when  the  decree  wa»  m 
dered  domicilea  in  that  state,  h.  A«  New 
York  was  the  domicil  of  the  wife  and  tHe 
domicil  of  matrimony,  from  whieh  the  hiit> 
band  fled  in  disregard  of  his  duty,  it  clearly 
results  from  the  sixth  proposition  that  t**« 
domicil  of  the  wife  continued  in  New  York. 
c.  As  then  there  can  be  no  question  that  tht 
wife  was  not  constructively  present  in  Toa- 
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neeticut  by  virtue  of  a  martimonial  domicil 
in  that  state,  and  was  not  there  individually 
domiciled,  and  did  not  appear  in  the  divorce 
eause.  and  waa  only  oonstructively  served 
with  notice  of  the  pendency  of  that  action, 
it  is  apparent  that  the  Connecticut  court  did 
not  acquire  jurisdiction  over  the  wife  within 
the  fifth  and  seventh  propositions;  that  is, 
did  not  acquire  such  jurisdiction  by  virtue  of 
the  domicil  of  the  wife  within  the  state  or 
as  the  result  of  personal  service  upon  her 
within  its  borders. 

These  subjects  being  tLus  eliminated,  the 
ease  reduces  itself  to  this :  Whether  the  Con- 
necticut court,  in  virtue  alone  of  the  domicil 
of  the  husband  in  that  state,  had  jurisdiction 
to  raider  a  decree  against  the  wife  under 
the  circumstances  stated,  which  was  entitled 
to  be  enforced  in  other  states  in  and  by 
virtue  of  the  full  faith  and  credit  clause  of 
the  Constitution.    In  other  words,  the  final 

I  question  is  whether,  to  enforce  in  another 
jurisdiction  the  Connecticut  decree,  would 
not  be  to  enforce  in  one  state  a  personal 

I  judgment  rendered  in  another  state  against 
a  defendant  over  whom  the  court  of  the  state 
rendering  the  judgment  had  not  acquired 
jurisdiction  T    Otherwise   stated,   the   ques- 

■T3]tion  is  this:  Is  a  proceeding  for  divorce  *of 
such  an  excepticmal  character  as  not  to  come 

I  within  the  rule  limiting  the  authority  of  a 
state  to  persons  within  its  jurisdiction,  but, 
on  the  contrary,  because  of  the  power  which 
gDvermnent  may  exercise  over  the  marriage 
relation,  constitutes  an  exception  to  that 
rule,  and  is  therefore  embraced  either  within 
the  letter  or  spirit  of  the  doctrine  stated  in 
tiie  third  or  fourth  propositions? 

Before  reviewing  the  authorities  relied  on 
to  establish  that  a  divorce  proceeding  is  of 
the  exceptional  nature  indicated,  we  propose 
first  to  consider  the  reasons  advanced  to 
sustain  the  contention.  In  doing  so,  how- 
ever, it  must  always  be  borne  in  mind  that 
it  is  elementary  that  where  the  full  faith 
and  credit  clause  of  the  Constitution  is  in- 
Toked  to  compel  the  enforcement  in  one 
state  of  a  decree  rendered  in  another,  the 
question  of  the  jurisdiction  of  the  oourt  by 
which  the  decree  was  rendered  is  open  to 
inquiry.  And  if  there  was  no  jurisdiction, 
eitjier  of  the  subject-matter  or  of  the  person 
of  the  defendant,  the  courts  of  another  state 
are  not  required,  by  virtue  of  the  full  faith 
and  credit  clause  of  the  Constitution,  to  en- 
force such  decree.  National  Ewch.  Ba/nk  v. 
Witey,  195  U.  S.  269,  269,  49  L.  ed.  184,  190, 
25  Sup.  Ct.  Rep.  70,  and  cases  cited. 

L  The  wide  scope  of  the  authority  which 
government  possesses  over  the  contract  of 
inarriage  and  its  dissolution  is  the  basis 
upon  which  it  is  argued  that  the  domicil 
vithin  one  state  of  one  party  to  the  mar- 
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riagre  gives  to  such  a  state  jurisdiction  to 
decree  a  dissolution  of  the  marriage  tie 
which  will  be  obligatory  in  all  the  other 
states  by  force  of  the  full  faith  and  credit 
clause  of  the  Constitution.  But  the  deduc- 
tion is  destructive  of  the  premise  upon 
which  it  rests.  This  becomes  clear  when  it 
is  pe.ceived  that  if  one  government,  because 
of  its  authority  over  its  own  citizens,  has 
the  right  to  dissolve  the  marriage  tie  as  to 
the  citizen  of  another  jurisdiction,  it  must 
follow  that  no  government  possesses  as  to  its 
own  citizens,  power  over  the  marriage  rela- 
tion and  its  dissolution.  For  if  it  be  that 
one  government,  in  virtue  of  its  authority 
over  marriage,  may  dissolve  the  tie  as  to 
citizens  of  another  •government,  other  gov- [674] 
ernments  would  lui\o  ^;  .Mm.i   . 


i' 


hence  the  right  of  every  government  aa  to 
its  own  citizens  might  be  rendered  nugatory 
by  the  exercise  of  the  power  which  every 
other  government  possessed.  To  concretely 
illustrate:  If  the  fact  be  that  where  persons 
are  married  in  the  state  of  New  York  either 
of  the  parties  to  the  marriage  may,  in  vio- 
lation of  the  marital  obligations,  desert  the 
other  and  go  into  the  state  of  Connecticut, 
there  acquiring  a  domicil,  and  procure  a 
dissolution  of  the  marriage  which  would  be 
binding  in  the  state  of  New  York  as  to  the 
party  to  the  marriage  there  domiciled,  it 
would  follow  that  the  power  of  the  state  of 
New  York  as  to  the  dissolution  of  the  mar- 
riage as  to  its  domiciled  citizen  would  be  of 
no  practical  avail.  And  conversely  the  like 
result  would  follow  if  the  marriage  had  been 
celebrated  in  Connecticut  and  desertion  naa 
been  from  that  state  to  New  York,  and  con- 
sequently the  decree  of  divorce  had  been  ren- 
dered in  New  York.  Even  a  superficial 
analysis  will  make  this  clear.  Under  the 
rule  contended  for  it  would  follow  that  the 
states  whose  laws  were  the  most  lax  as  to 
length  of  residence  required  for  domicil,  as 
to  causes  for  divorce  and  to  speed  of  pro- 
cedure concerning  divorce,  would  in  effect 
dominate  all  the  other  states.  In  other 
words,  any  person  who  was  married  in  one 
state  and  who  wished  to  violate  the  marital 
obligations,  would  be  able,  by  following  the 
lines  of  least  resistance,  to  go  into  the  state 
whose  laws  were  the  most  lax,  and  there 
avail  of  them  for  the  purpose  of  the  sever- 
ance of  the  marriage  tie  and  the  destruction 
Of  the  rights  of  the  other  party  to  the  mar- 
riage contract,  to  the  overthrow  of  the  laws 
and  the  public  policy  of  the  other  states. 
Thus  the  argument  comes  necessarily  to 
this, — ^that  to  preserve  the  lawful  authority 
of  all  the  states  over  marriage  it  is  essen- 
tial to  decide  that  all  the  states  have  such 
authority  only  at  the  sufferance  of  the  other 

871 


B74-W7 


SUPBEICE   COUBT  OF  THE  UlfTTED    STATES. 


Oct. 


states.  And  the  oonsiderations  just  stated 
serve  to  dispose  of  the  argument  that  the 
contention  relied  on  finds  support  in  the 
ruling  made  in  Maynard  v.  Hillt  referred  to 
in  thp  fourth  pr^nosition,  which  was  at  the 

[576]out8et  stated.  For  in  that  case  *the  sole 
question  was  the  eflfect  within  the  territory 
of  Washington  of  a  legislative  divorce  grant- 
ed in  the  territory  to  a  citizen  thereof.  The 
upholding  of  the  divorce  within  the  territory 
was,  therefore,  hut  a  recognition  of  the 
power  of  the  territorial  government,  in  vir- 
tue of  its  authority  over  marriage,  to  deal 
with  a  person  domiciled  within  its  jurisdic- 
tion. The  case,  therefore,  did  not  concern 
the  extraterritorial  efficacy  of  the  legisla- 
tive divorce.  In  other  words,  whilst  the 
ruling  recognized  the  ample  powers  which 
government  possesses  over  marriage  as  to 
one  within  its  jurisdiction,  it  did  not  purport 
to  hold  that  such  ample  powers  might  he 
exercised  and  enforced  by  virtue  of  the  Con- 
stitution of  the  United  States  in  another 
jurisdiction  as  to  citizens  of  ocner  states  to 
whom  the  jurisdiction  of  the  territory  did 
not  extend. 

The  anomalous  result  which  it  is  therefore 
apparent  would  arise  from  maintaining  the 
proposition  contended  for  is  made  more  man- 
ifest by  considering  the  instrument  from 
which  such  result  would  be  produced, — 
that  is,  the  full  faith  and  credit  clause  of 
the  Constitution.  No  one  denies  that  the 
states,  at  the  time  of  the  adoption  of  the 
Constitution,  possessed  full  power  over  the 
subject  of  marriage  and  divorce.  No  one, 
moreover,  can  deny  that,  prior  to  the  adop- 
tion of  the  Constitution,  the  extent  to  which 
the  states  would  recognize  a  divorce  obtained 
in  a  foreign  jurisdiction  depended  upon  their 
conceptions  of  duty  and  comity.  Besides, 
it  must  be  conceded  that  the  Constitution 
del^ated  no  authority  to  the  government 
of  the  United  States  on  the  subject  of  mar- 
riage and  divorce.  Yet,  if  the  proposition 
be  maintained,  it  would  follow  that  the  de- 
struction of  the  power  of  the  states  over 
the  dissolution  of  murriag%  as  to  their  own 
citizens,  would  be  brought  about  by  the 
operation  of  the  full  faith  and  credit  clause 
3f  the  Constitution.  That  is  to  say,  it 
would  come  to  pass  that,  although  the  Con- 
stitution of  the  United  Stfites  does  not  in- 
terfere with  the  authority  of  the  states  over 
marriage,  nevertheless  the  full  faith  an^ 
credit  clause  of  that  instrument  destroyed 
the  authority  of  the  states  over  the  marriage 

[576]  relation.  •And  as  the  government  of  the 
United  States  has  no  delegated  authority  on 
the  subject,  that  government  would  be  pow- 
erless to  prevent  the  evil  thus  brought  about 
by  the  full  faith  and  credit  clause.  Thus 
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neither  the  states  nor  the  national  goverB- 
ment  would  be  able  to  exert  that  aotitontT 
over  the  marriage  tie  possessed  by  crerr 
other  civilized  government.  Yet  more  re- 
markable would  be  such  result  when  it  it 
borne  in  mind  that,  when  the  Constitutiaa 
was  adopted,  nowhere,  either  in  the  mother 
country  or  on  the  continent  of  Europe,  eith- 
er in  adjudged  cases  or  in  the  treatisci  of 
authoritative  writers,  had  the  theory,  erer 
been  upheld  or  been  taught  or  even  suggert- 
ed  that  one  government,  solely  becaoie  of 
the  domicil  within  its  borders  of  one  of  tlit 
parties  to  a  marriage,  had  authority,  witii- 
out  the  actual  or  constructive  presence  of  the 
other,  to  exert  its  authority  by  a  disMlutioa 
of  the  marriage  tie,  which  exertion  of  povar 
it  would  be  the  duty  of  other  states  to 
respect  aa  to  those  subject  to  their  juris- 
diction. 

II.  It  is  urged  that  the  suit  for  divom 
was  a  proceeding  in  rem,  and,  therefore,  the 
Connecticut  court  had  complete  jurisdictioB 
to  enter  a  deeree  as  to  the  re»,  entitled  to  bt 
enforced  in  the  state  of  New  York.  Bat 
here  again  the  argument  is  contradictory. 
It  rests  upon  the  theory  that  jurisdictioe 
in  Connecticut  depended  upon  the  domicil  of 
the  person  there  suing,  and  yet  attributes  u> 
the  decree  resting  upon  the  domicil  of  oo« 
of  the  parties  alone  a  force  and  effeet  bssed 
upon  the  theory  that  a  thing  within  tbt 
jurisdiction  of  Connecticut  was  the  sobjert- 
matter  of  the  controversy.  But  putting  this 
contradiction  aside,  what,  may  we  ask.  w«« 
the  res  in  Connecticut  T  Certainly  it  csbooc 
in  reason  be  said  that  it  was  the  eaoie  of 
action  or  the  mere  presence  of  the  persns 
of  the  plaintiff  within  the  jurisdictioa. 
The  only  possible  theory,  then,  op«« 
which  the  proposition  proceeds,  ntast 
be  that  the  res  in  Connecticut,  from  whic^ 
the  jurisdiction  is  assumed  to  have  sri«c«, 
was  the  marriage  relation.  But  as  the  mar 
riage  was  celebrated  in  New  York  betmr" 
citizens  *of  that  sUte,  it  must  be  admittcdiSl 
under  the  hypothesis  stated,  that  befort  tkr 
husband  deserted  the  wife  in  New  York  tb# 
res  was  in  New  York,  and  not  in  Comiccti 
cut.  As  the  husband,  after  wtodi^qH) 
abandoning  the  wife  in  New  York,  ntvtr  #^ 
tablished  a  matrimonial  domicil  in  ComHti- 
out,  it  cannot  be  said  that  he  took  with  kin 
the  marital  relation  from  whi^  be  fled  t« 
Connecticut.  Conceding,  however,  thst  W 
took  with  him  to  Connecticut  so  moch  of  tbt 
marital  relation  as  concerned  his  indiridasl 
status,  it  cannot  in  reason  be  said  that  W 
did  not  leave  in  New  York  so  nnefa  of  tb# 
relation  as  pertained  to  the  status  (^  th« 
wife.  From  any  point  of  view,  then,  vadtr 
the  proposition  referred  to,  if  the  marritf* 
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idatian  be  treated  aa  the  res,  it  follows  that 
it  was  divisible,  and  therefore  there  was  a 
res  in  the  state  of  Mew  York  and  one  in  the 
state  of  Connecticut.  Thus  considered,  it  is. 
dear  that  the  power  of  one  state  did  not  ex- 
tend to  affecting  the  thing  situated  in  anoth- 
er state.  As  illustrating  this  oonception,  we 
notice  the  case  of  Mississippi  d  M,  R,  Co. 
V.  Ward,  2  Black,  485,  17  L.  ed.  311.  The 
facts  in  that  case  were  these:  A  bill  was 
filed  in  a  district  court  of  the  United  States 
for  the  district  of  Iowa  to  abate  a  nuisance 
alleged  to  have  been  occasioned  by  a  bridge 
across  the  Mississippi  river,  dividing  the 
states  of  Illinois  and  Iowa.  Under  the  as- 
fnmptioD  that  the  nuisance  was  occasioned 
by  the  operation  of  the  bridge  on  the  Illi- 
nois side,  the  court,  after  pointing  out  that 
the  JUnited  States  circuit  court  for  the  dis- 
trict of  Iowa  exercised  the  same  jurisdiction 
that  a  state  court  of  Iowa  could  exercise, 
and  no  more,  said  (p.  494,  L.  ed.  p.  315)  : 

"The  district  court  had  no  power  over  the 
local  object  inflicting  the  injury;  nor  any 
jurisdiction  to  inquire  of  the  facts,  whether 
damage  had  been  sustained,  or  how  much. 
These  facts  are  beyond  the  court's  jurisdic- 
tion and  powers  of  inquiry,  and  outside  of 
the  case." 

Xor  is  the  conclusive  force  of  the  view 
which  we  have  stated  met  by  the  sug- 
gestion that  the  res  was  indivisible,  pnd 
therefore  was  wholly  in  Ck>nnecticut  and 
^8] wholly  in  New  York,  'for  this  amounts 
but  to  saying  that  the  same  thing 
can  be  at  one  and  the  same  time 
in  different  places.  Further,  the  reason- 
ing above  expressed  disposes  of  the  con- 
tention that,  as  the  suit  in  Connecticut  in- 
Tolved  the  status  of  the  husband,  therefore 
the  courts  of  that  state  had  the  power  to  de- 
tennine  the  status  of  the  nonresident  wife 
by  a  decree  which  had  obligatory  force  out- 
side of  the  state  of  Connecticut.  Here, 
again,  the  argument  comes  to  this, — ^that, 
because  the  state  of  Connecticut  had  juris- 
diction to  fix  the  status  of  one  domiciled 
within  its  borders,  that  state  also  had  the 
authority  to  oust  the  state  of  New  York  of 
the  power  to  fix  the  status  of  a  person  who 
▼as  undeniably  subject  to  the  jurisdiction 
of  that  state. 

111.  It  is  urged  that  whilst  marriage  is, 
in  one  aspect,  a  contract,  it  is  nevertheless 
a  contract  in  which  society  is  deeply  inter- 
ested, and,  therefore,  government  must  have 
the  power  to  determine  whether  a  marriage 
^^ists  or  to  dissolve  it,  and  h^nce  the  Con- 
necticut court  had  jurisdiction  of  the  rela- 
tion and  the  right  to  dissolve  it,  not  only 
**  to  its  own  citizen,  but  as  to  a  citizen  of 
New  York  who  was  cot  subject  to  the  jur- 
isdiction of  the  state  of  Connecticut."  The 
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proposition  involves  in  another  form  of 
statement  the  non  sequitur  which  we  have 
previously  pointed  out;  that  is,  that  because 
government  possesses  power  over  marriage, 
therefore  the  existence  of  that  power  must 
be  rendered  unavailing. 

Nor  is  the  contention  aided  by  the  propo- 
sition that  because  it  is  Impossible  to  con- 
ceive of  the  dissolution  of  the  marriage  as 
to  one  of  the  parties  in  one  jurisdiction 
without,  at  the  same  time,  saying  that  the 
marriage  is  dissolved  as  to  both  in  every 
other  jurisdiction,  therefore  the  Connecticut 
decree  should  have  obligatory  effect  in  New 
York  as  to  the  citizen  of  that  state.  For, 
again,  by  a  change  of  form  of  statement,  the 
same  contention  which  we  have  disposed  of 
is  reiterated.  Besides,  the  proposition  pre- 
supposes that  because,  in  the  exercise  of  its 
power  over  its  own  citizens,  a  state  may  de- 
termine to  dissolve  the  marriage  tie  by  a  de- 
cree which  is  efficacious  *within  its  borders,  [570] 
therefore  such  decree  is  in  all  cases  binding 
in  every  other  jurisdiction.  As  we  have 
pointed  out  at  the  outset,  it  does  not  follow 
that  a  state  may  not  exert  its  power  as  to 
one  within  its  jurisdiction  simply  because 
such  exercise  of  authority  may  not  be  ex- 
tended beyond  its  borders  into  the  jurisdic- 
tion and  authority  of  another  stal<>.  The 
distinction  was  clearly  pointed  out  in 
Blackinton  v.  Blaohintonf  141  Mass.  432,  55 
Am.  Rep.  484,  5  N.  E.  830.  In  that  case  the 
parties  were  married«and  lived  in  Massachu- 
setts. The  husband  abandoned  the  wife 
without  cause  and  became  domiciled  in  New 
York.  The  wife  remained  at  the  matrimo- 
nial domicil  in  Massachusetts  and  instituted 
a  proceeding  to  prohibit  her  husband  from 
imposing  any  restraint  upon  her  personal 
liberty  and  for  separate  maintenance. 
Service  was  made  upon  the  husband  in  New 
York.  The  court,  recognizing  fully  that 
under  the  circumstances  disclosed  the  domi- 
cil of  the  husband  was  not  the  domicil  of  the 
wife,  concluded  that,  under  the  statutes  of 
Massachusetts,  it  had  authority  to  grant 
the  relief  prayed,  and  was  then  brought  to 
determine  whether  the  decree  ou^ht  to  be 
made,  in  view  of  the  fact  that  such  decree 
might  not  have  extraterritorial  force.  But 
this  circumstance  was  held  not  to  be  con- 
trolling, and  the  decree  was  awarded.  The 
same  doctrine  was  clearly  expounded  by  the 
Privy  Council,  in  an  opinion  delivered  by 
Lord  Watson,  in  the  divorce  case  of  Le 
Mesurier  v.  Le  Mesurier  [1895]  A.  C.  517, 
where  it  was  said  ( p.  527 ) : 

"When  the  jurisdiction  of  the  court  is 
exercised  according  to  the  rules  of  inter- 
national law,  as  in  the  case  where  the  par- 
ties have  their  domicil  within  its  forum,  its. 
decree  dissolving  their  marriage  ought  to  be 
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respected  by  the  tribunals  of  every  civilized 
country.  ...  On  the  other  hand,  a  de- 
cree of  divorce  a  vinculo,  pronounced  by  a 
court  whose  jurisdiction  is  solely  derived 
from  some  rule  of  municipal  law  peculiar  to 
its  forum,  cannot,  when  it  trenches  upon  the 
interests  of  any  other  country  to  whose  tri- 
bunals the  spouses  were  amenable,  claim  ex- 
traterritorial authority." 

IV.  The  contention  that  if  the  power  of 

[680] one  state  to  decree  *a  dissolution  of  a  mar- 
riage which  would  be  compulsory  upon  the 
other  states  be  limited  to  cases  where  both 
parties  are  subject  to  the  jurisdiction,  the 
right  to  obtain  a  divorce  could  be  so  ham- 
pered and  restricted  as  to  be  in  effect  impos- 
sible of  exercise,  is  but  to  insist  that  in  or- 
der to  favor  the  dissolution  of  marriage  and 
to   cause   its   permanency   to   depend   upon 
the  mere  caprice  or  wrong  of  the  parties, 
there  should  not  be  applied  to  the  right  to 
obtain  a  divorce  those  fundamental  princi- 
ples which  safeguard  the  exercise  of  the  sim- 
plest rights.    In  other  words,  the  argument 
but  reproduces  the  fallacy  already  exposed, 
which  is,  that  one  state  must  be  endowed 
with  the  attribute  of  destroying  the  author- 
ity of  all  the  others  concerning  the  disso- 
lution of  marriage  in  order  to  render  such 
dissolution  easy  of  procurement.     But  even 
if  the  true  and  controlling  principles  be  for 
a  moment  put  aside  and  mere  considerations 
of  inconvenience  be  looked  at,  it  would  fol- 
low  that   the   preponderance   of  inconveni- 
ence would  be  against  the  contention  that 
a  state  should  have  the  power  to  exert  Its 
authority  concerning  the  dissolution  of  mar- 
riage as  to  those  not  amenable  to  its  juris- 
diction.    By  the  application  of  that  rule 
each  state  is  givto  the  power  of  overshadow- 
ing the  authority  of  all  the  other  states, 
thus  causing  the  marriage  tie  to  be  less 
protected  than  any  other  civil  obligation, 
and  this  to  be  accomplished  by  destroying 
individual  rights  without  a  hearing  and  by 
tribunals  having  no  jurisdiction.    Further, 
the  admission  that  jurisdiction  in  the  courts 
of  one  state  over  one  party  alone  was  the 
test  of  the  right  to  dissolve  the  marriage 
tie  as  to  the  other  party,  although  domi- 
ciled in  another  state,  would  at  once  render 
such    test   impossible   of   general    applica- 
tion.   In  other  words,  the  test,  if  admitted, 
would  destroy   itself.     This   follows,   since 
if  that  test  were  the  rule,  each  party  to  the 
marriage  in  one  state  would  have  a  right 
to  acquire  a  domioil  in  a  different  state 
and  there  institute  proceedings  for  divorce. 
It  would  hence  necessarily  arise  that  domicil 
would  be  no  longer  the  determinative  cri- 
terion, but  the  mere  race  of  diligence  between 
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other  states  or  the  celerity  by  whidi  in  sodi 
states  judgments  of  divorce  mig^t  be  pro> 
cured  would  have,  to  be  considered  in  ordB- 
to  decide  which  forum  was  controlling. 

On  the  other  hand,  .the  denial  of  the  pow- 
er to* enforce  in  another  state  a  decree  of 
divorce  rendered  against  a  person  who  was 
not  subject  to  the  jurisdiction  of  the  state 
in  which  the  decree  was  rendered  obristei 
all  the  contradictions  and  inoonvenicaes 
which  are  above  indicated.  It  leaves  aBcar- 
tailed  the  legitimate  power  of  all  the 
over  a  subject  peculiarly  within  their 
thority,  and  thus  not  only  enables  then  to 
maintain  their  public  policy,  bnt  also  to 
protect  the  individual  rights  of  their  citi- 
zens. It  does  not  deprive  a  state  of  the 
power  to  render  a  decree  of  divorce  suscep- 
tible of  b^ing  enforced  within  its  borders  ma 
to  the  person  within  the  jurisdiction,  'and 
does  not  debar  other  states  from  giving  sock 
effect  to  a  judgment  of  that  character  as 
they  may  elect  to  do  under  mere  prindpfei 
of  state  comity.  It  causes  the  foD  faith 
and  credit  clause  of  the  Constitntiaa  to 
operate  upon  decrees  of  divorce  in  the  re- 
spective states  just  as  that  clause  opermtci 
upon  other  rights, — ^that  is,  it  compels  all 
the  states  to  recognize  and  mforee  a  jnd^ 
ment  of  divorce  rendered  in  other  states 
where  both  parties  were  subject  to  the  jnr- 
isdiction  of  the  state  in  whicu  the  deeret 
was  r^idered,  and  it  enables  the  states  res- 
dering  such  decrees  to  take  into  view,  for 
the  purpose  of  the  exercise  of  their  author- 
ity, the  existence  of  a  matrimonial  dooidl 
from  which  the  presence  of  a  party  sol 
physically  present  within  the  borders  of  s 
state  may  be  constructively  found  to  esiiL 

Having  thus  disposed  of  the  reasoning  mA- 
vanced  to  sustain  the  assertion  that  tht 
courts  of  the  state  of  New  Yoi^  wsrt  bousd 
by  the  full  faith  and  credit  clause  to  fivt 
full  effect  to  the  Connecticut  decree,  «i  an 
brought  to  consider  the  authorities  nbsd 
upon  to  support  that  proposition. 

Whilst  the  continental  and  English  sa- 
thorities  are  not  alluded  to  in  the  aigi- 
ment,  it  may  be  well,  in  the  most  som- 
mnry  way,  to  refer  to  them  as  a  meant  ei 
illustrating  the  ^question  f6r  oMttidsratioa[8l 
The  extent  of  the  power  which  indepcodcst 
sovereignties  exercised  over  the  ditsolvtks 
of  the  marriage  tie,  as  to  their  own  eiti- 
sens,  gave  rise,  in  the  nature  of  this|!t.  ts 
controversies  concerning  the  extraterritoml 
effect  to  be  given  to  a  dissolutkm  of  nA 
tie  when  made  between  dUaeBs  of  om  eoas- 
try  by  judicial  tribunals  of  aaotber  soati7 
in  which  such  dtisens  had  beoons  doai- 
ciled.  We  do  not  deem  it  sassBtial,  ham^ 
ever,  to  consider  the  oonffieting  thsoriv  sal 
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diTergent  rules  of  publie  policy  which  were 
thus  engendered.  We  are  relieved  of  the 
necessity  of  entering  upon  such  an  inquiry, 
Eince  it  cannot  be  doubted  that  neither  the 
practice  nor  the  theories  controlling  in  the 
coantries  on  the  continent  lend  the  slightest 
sanction  to  the  contention  that  a  government, 
simply  because  one  of  the  parties  to  a  mar- 
riage was  domiciled  within  its  borders, 
where  no  matrimonial  domicil  ever  existed, 
bad  power  to  render  a  decree  dissolving  a 
marriage,  which,  on  principles  of  interna- 
tioQtl  law,  was  entitled  to  obligatory  extra- 
territorial effect  as  to  the  other  party  to  the 
marriage,  a  citizen  of  another  country. 
1  Wharton,  Confl.  L.  3d  ed.  §  209,  p.  441,  and 
notes. 

It  cannot  be  doubted,  also,  that  the  courts 
of  England  decline  to  treat  a  foreign  decree 
of  divorce  as  having  obligatory,  extraterri- 
torial force  when  both  parties  to  the  mar- 
riage were  not  subject  to  the  jurisdiction  of 
the  court  which  rendered  the  decree.  Shaw 
?.  Gould,  L.  R.  3  H.  L.  55 ;  Harvey  v.  Famie, 
L  R.  8  App.  Cas.  43.  And,  although  it  has 
been  suggested  in  opinions  of,  English  judges 
treating  of  divorce  questions,  that  exception- 
al eases  might  arise  which  perhaps  would 
justify  a  relaxation  of  the  rigor  of  a  pre- 
sumption that  the  domicil  of  the  husband 
was  the  domicil  of  the  wife  {per  Lords 
Eldon  and  Redesdale,  in  Tovey  v.  Lindsay, 
1  Dow,  P.  C.  133,  140;  per  Lord  Westbury, 
in  Pitt  ▼.  Pitt,  4  Macq.  H.  L.  CJas.  640;  per 

,  Brett,  L.  J.,  in  tiiboyet  v.  Niboyet,  L.  R.  4 
Prob.  Div.  14;  Brigga  v.  Brigga,  L.  R.  6 
Prob.  Div.  165;  and  per  James  and  Ck>tton, 
L  JJ.,  in  Harvey  ▼.  Famie,  L.  R.  6  Prob. 
Dif.  47,  49 ) ,  the  courts  of  England,  in  cases 
where  the  jurisdiction  was  dependent  upon 

ttjdomidl,  have  enforced  *the  presumption,  and 
treated  the  wife  as  being  within  the  juris- 
diction where  the  husband  was  legally  domi- 
ciled. But  this  conception  was  not  a  de- 
ptrtore  from  the  principle  uniformly  main- 
tained, that,  internationally  considered,  jur- 
isdiction over  both  parties  to  a  marriage  was 
ttaential  to  the  exercise  of  power  to  decree 
&  diTorce,  but  was  simply  a  means  of  de- 
tennining  by  a  legal  presumption  whether 
both  parties  were  within  the  jurisdiction. 
Of  course,  the  rigor  of  the  English  rule  as 
to  the  domicil  of  the  husband  being  the 
domicil  of  the  wife  is  not  controlling  in  this 
court,  in  view  of  the  decisions  to  which  we 
^▼e  previously  referred,  recognizing  the 
n^t  of  the  wife,  for  the  fault  of  the  hus- 
^*&d,  to  aeqoire  a  separate  domicil.  Barber 
▼.  BiMTber,  21  How.  682,  16  L.  ed.  226; 
CAeercr  v.  WiUon,  9  Wall.  108,  19  L.  ed. 
•04;  Atherton  v.  Atherton,  181  U.  S.  166,  46 
L.  ed.  794,  21  Sup.  Ct.  Rep.  644. 
«0l  U.  8, 


And  even  in  Scotland,  where  residence,  as 
distinguished  from  domicil,  was  deemed  to 
authorize  the  exercise  of  jurisdiction  to 
grant  divorces,  it  was  invariably  recognized 
that  the  presence  within  the  jurisdiction  of 
both  parties  to  the  marriage  was  essential 
to  authorize  a  decree  in  favor  of  the  com- 
plainant. 1  Wharton,  Confl.  L.  S  215,  p.  447 ; 
per  Lord  Westbury,  in  Shaiv  v.  Gould,  L.  R, 
3  M.  L.  88* 

As  respects  the  decisions  of  this  court: 
We  at  once  treat  as  inapposite,  and  there- 
fore unnecessary  to  be  here  specially  re- 
viewed, those  holding  (a)  that  where  the 
domicil  of  a  plaintiff  in  a  divorce  cause  is  in 
the  state  where  the  suit  was  brought,  and 
the  defendant  appears  and  defends,  as  both 
parties  are  before  the  court,  there  is  po.ver 
to  render  a  decree  of  divorce  which  will  be 
entitled  in  other  states  to  recognition  under 
the  full  faith  and  credit  clause  ( Cheever  v. 
Wilson,  supra);  (6)  that,  as  distinguishcvi 
from  legal  domicil,  mere  residence 
within  a  particular  state  of  the  plain- 
tiff in  a  divorce  cause  brought  in  a 
court  of  such  scate  is  not  sufficient 
to  confer  jurisdiction  upon  such  court 
to  dissolve  the  marriage  relation  existing 
between  the  plaintiff  and  a  nonresident  de- 
fendant. Andrews  v.  Andrews,  188  U.  S. 
14,  47  L.  ed.  366,  23  Sup.  Ct.  Rep.  237; 
Streitwolf  v.  Streitwolf,  181  U.  S.  179,  45  L. 
ed.  807,  21  Sup.  Ct.  Rep.  553;  Bell  v.  Bell, 
181  U.  S.  175,  45  L.  ed.  804,  21  Sup.  Ct.  Rep. 
551.  This  brings  us  to  again  consider  *a[584] 
case  heretofore  referred  to,  principally  re- 
lied upon  as  sustaining  the  contention  that 
the  domicil  of  one  party  alone  is  sufficient 
to  confer  jurisdiction  upon  a  judicial  tri-  i 
bunal  to  render  a  decree  of  divorce  having 
extraterritorial  effect,  viz,,  Atherton  y,  Ath- 
erton, 181  U.  S.  155,  45  L.  ed.  794,  21  Sup- 
Ct.  Rep.  644.  The  decision  in  that  case, 
however,  as  we  have  previously  said,  waa 
expressly  placed  upon  the  ground  of  matri- 
monial domicil.  This  is  apparent  from  thd 
following  passage,  which  we  excerpt  from 
the  opinion,  at  page  171,  L.  ed.  at  page  803, 
and  Sup.  Ct.  Rep.  at  page  550 : 

"This  case  does  not  involve  the  validity  of 
a  divorce  granted,  on  constructive  service, 
by  the  court  of  a  state  in  which  only  one 
of  the  parties  ever  had  a  domicil;  nor  the 
question  to  what  extent  the  good  faith  of  the 
domicil  may  be  afterwards  inquired  into. 
In  this  case  the  divorce  in  Kentucky  was 
by  the  court  of  the  state  which  had  always 
been  the  undoubted  domicil  of  the  husband, 
and  which  was  the  only  matrimonial  domicil 
of  the  husband  and  wife.  The  single  ques- 
tion to  be  decided  is  the  validity  of  that 
divoroe,  granted  alter  such  notice  had  been 
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given  as  was  required  by  the  statutes  of 
Kentucky." 

The  contention,  therefore,  that  the  reason- 
ing of  the  opinion  demonstrates  that  the 
domicil  of  one  of  the  parties  alone  was  con- 
templated as  being  sufficient  to  found  jur- 
isdiction, but  insists  that  the  case  decided 
a   proposition   which   was   excluded   in   un- 
mistakable language.     But,  moreover,  it  is 
clear,  when  the  facts  which  were  involved 
in  the  Atherton  Case  are  taken  into  view, 
that  the  case  could  not  have  been  decided 
merely  upon  the  ground  of  the  domicil  of 
one  of  the  parties,  because  that  considera- 
tion alone  would  have  afforded  no  solution 
of  the  problem   which   the  case  presented. 
The  salient  facts  were  these:     The  husband 
lived  in  Kentucky,  married  a  citizen  of  New 
York,  and  the  married  couple  took  up  their 
domicil  at  the  home  of  the  husband  in  Ken- 
tucky, where  they  continued  to  reside  and 
where  children  were  born  to  them.    The  wife 
left  the  matrimonial  domicil  and  went  to 
New  York.    The  husband  sued  her  in  Ken- 
I685]tucky  for  a  divorce.    Before  the  •Kentucky 
suit  merged  into  a  decree  the  wife,  having 
a  residence  in  New   York  sufficient,  under 
ordinary  circumstances,  to  constitute  a  dom- 
icil in  that  state,  sued  the  husband  in  the 
courts  of  New  York  for  a  limited  divorce. 
Thus   the  two  suits,   one   by   the   husband 
against  the  wife  and  the  other  by  the  wife 
against  the  husband,  were  pending  in  the 
respective   states   at   the   same  time.     The 
husband  obtained  a  decree  in  the  Kentucky 
suit  before  the  suit  of  the  wife  had  been  de- 
termined, and   pleaded   such  decree  in  the 
suit  brought  by  the  wife  in  New  York.    The 
New  York  court,  however,  refused  to  recog- 
nize the  Kentucky  decree,  and  the  case  came 
here,  and  this  court  decided  that  the  courts 
of  New  York  were  bound  to  give  effect  to 
the  Kentucky  decree  by  virtue  of  the  full 
faith  and  credit  clause.     Under  these  con- 
ditions it  is  clear  that  the  case  could  not 
have  been  disposed  of  on  the  mere  ground 
of   the   individual    domicil   of   the   parties, 
since   upon    that    hypothesis,    even    if    the 
efficacy  of  the  individual  domicil  had  been 
admitted,  no  solution  would  have  been  there- 
by afforded  of  the  problem  which  would  have 
risen  for  decision,  that  problem  being  which 
of    the  two  courts   wherein  the  conflicting 
proceedings    were    pending    had    the    para- 
mount   right    to    enter    a    binding    decree. 
Having  disposed  of  the  case  upon  the  prin- 
ciple of  matrimonial  domicil,  it  cannot  in 
reason  be  conceived  that  the  court  intended 
to  express  an  opinion  upon  the  soundness 
of  the  theory   of  individual   and   separate 
domicil  which,  isolatedly  considered,  was  in- 
adequate to  dispose  of,  and  was,  therefore, 
liT^yaat  to,  tiie  question   for  decision. 
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It  is  contended  that  an  overwhelming  pr^ 
ponderance  of  the  decisions  of  state  couru 
enforce  the  doctrine  that  it  is  the  dntr  uf 
the  states,  by  virtue  of  the  full  faith  and 
credit  clause,  to  give  within  their  borden 
the  full  effect  required  by  that  cUnae  to 
decrees  of  divorce  rendered  in  other  stato, 
where  there  was  jurisdiction  alone  by  virtue 
of  the  domicil  of  one  of  the  parties.  \Vhii«t 
we  may  not  avoid  the  duty  of  interpretim; 
for  ourselves  the  Constitution  of  the  Unite<i 
States,  in  view  of  the  persuasive  force  tli^i 
would  result  if  an  overwhelming  *liBe  of| 
state  decisions  held  the  asserted  doctrine,  »f 
come  to  consider  that  subject.  To  examii^- 
in  detail  the  many  decisions  of  state  eoarit 
of  last  resort,  most  of  which  are  referred  to 
in  the  margin,  t  would  expand  this  opiaii« 
to  undue  length.  To  avoid  so  doing,  if  pot> 
sible,  we  propose  to  more  particularly  di- 
rect our  attention  to  the  cases  in  state  eooits 
which  are  specially  relied  on.  In  doing  so 
we  shall  add  cases  in  several  of  the  ttata 
not  particularly  counted  on  in  the  arirniDcot. 
We  shall  do  this  for  the  purpose  of  erolv- 
ing,  if  possible,  from  the  state  cartes  tiia^  to 
be  referred  to,  «ome  classification  tjpietl  of 
all  the  state  decisions,  hence  enabling  all  thv 
cases  to  which  we  do  not  specially  refer  to 
be  brought  within  the  appropriate  cla**'*  t  > 
which  they  pertain,  without  the  nece^^itT 
of  reviewing  them  in  detail.  We  shall  not 
confine  ourselves  to  the  particular  state  de- 
cisions relied  on,  but  shaJl  oonsider  sue^  d^ 
cisions  in  the  light  of  the  general  role  oh 
taining  in  the  particular  state. 

*The  cases  specially  relied  on  are  Thitmp  I 
son  ▼.  State,  28  Ala.  12 ;  Harding  t.  JUr«  '■ 
Me.  140,  23  Am.  Dec.  549 ;  Ditson  ▼.  D%tt<m, 
4  R.  I.  87 ;  Burlen  v.  Shannon,  1 15  Matr  45% 
and  Felt  v.  Felt,  59  N.  J.  Eq.  606, 47  U  R.  A. 
546,  83  Am.  St.  Rep.  612,  45  AU.  Ift5   « 

t Cases  relating  to  the  vmlldlCy  and  fxtn- 
territorial  effect  of  a  decree  of  divorce  rtwIrrH 
upon  constructive  notice: 

Turner  ▼.  Turner,  44  Ala.  4S7 :  Be  Jsah^  ''i 
Cal.  374,  87  Am.  8t  Rep.  60.  S3  l»»c.  lU':. 
Knowlton  v.  Knowlton,  155  111.  158,  3S»  X  K. 
595 ;  Dunham  v.  Dunham,  162  IIL  &S».  » 
L.  R.  A.  70.  44  N.  E.  841  :  Held  t.  FWd.  ZM 
in.  496,  74  N.  E.  443 :  Hood  t.  Ststr,  U  lod 
263,  270,  26  Am.  Rep.  21:  HtlbUli  t  IM"« 
145  Ind.  59,  33  L.  R.  A.  783,  44  N.  B.  •^: 
Kline  V.  Kline,  57  Iowa,  386.  42  An.  R«p  *' 
10  N.  W.  825 ;  Van  Orsdal  t.  Van  Ondal.  r 
Iowa,  35,  24  N.  W.  579 :  Chapman  v.  ChapvAK 
48  Kan.  636,  29  Pac.  1071 :  Rodfe«r«  t.  R«dcr^ 
56  Kan.  483,  43  Pac.  779 ;  Maffulr^  v.  UMrH-^ 
7  Dana,  181 ;  Hawkins  v.  Racvdale.  »  Kr 
353,  44  Am.  Rep.  483:  Rdwarda  r.  Orw*.  • 
r^  Ann.  317;  Smith  v.  Smith.  43  U.  An 
1140,  10  So.  248;  BuUer  t.  Waahlofto*  <*' 
La.  Ann.  279,  19  L.  R.  A.  814.  12  So.  .W 
Harding  v.  Alden,  9  Me.  140.  23  Am.  l^  M-. 
Stilphen  V.  Stllpben,  58  Me.  508«  4  An  K  ^ 
805;  BUlphen  v.  Houdlette,  60  M«.  447  (Ur 
ner  v.  Garner,  66  Md.  127;  Uyoa  ▼.  tr*  * 
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Atl.  1071,  to  which  we  shall  add,  for  the 
purposes  above  stated,  cases  on  the  same 
subject  decided  in  New  York,  Ohio,  Wiscon- 
sin, Indiana,  and  Missouri. 

New  York. — It  is  not  questioned  that  the 
eourts  of  New  York  are  vested  by  statute 
with  authority  to  render  decrees  of  divorce 
where  the  plaintiff  is  domiciled  within  the 
state,  which  shall  be  operative  in  that  state, 
even  although  the  defendant  Is  a  nonresident 
and  is  proceeded  against  by  constructive 
service. 

'  Borden  v.  Fitch,  15  Johns.  121,  8  Am.  Dec. 
225,  and  Bradshaw  v.  Heath,  13  Wend.  407, 
were  decided,  respectively,  in  the  years  1818 
and  1835.  These  cases,  as  declared  by  the 
court  of  appeals  of  New  York  in  People  v. 
Baker,  76  N.  Y.  78,  82,  32  Am.  Rep.  274, 
upheld  the  principle  that  a  court  of  another 
state  could  not  dissolve  the  matrimonial  re- 
lation of  a  citizen  of  New  York,  domiciled 
Id  New  York,  unless  he  was  actually  served 
with  notice  within  the  other  state  or  volun- 
tarily appeared  in  the  cause.  The  doctrine 
that  an  action  of  divorce  is  one  inter  partes 
was  thus  clearly  reiterated  by  Andrews,  J., 
in  Jones  v.  Janes,  108  N.  Y.  415,  424,  2  Am. 
St  Rep.  447,  451,  16  N.  E.  707,  709. 

*The  contract  of  marriage  cannot  be  an- 
nulled by  judicial  sanction  any  more  than 
any  other  contract  inter  partes,  without  jur- 
isdiction of  the  person  of  the  defendant. 
The  marriage  relation  is  not  a  res  within 
the  state  of  the  party  invoking  the  jurisdic- 
tion of  a  court  to  dissolve  it,  so  as  to  au- 
thorize the  court  to  bind  the  absent  party, 

f  a  citizen  of  another  jurisdiction,  by  sub- 
stituted service  or  actual  notice  of  the  pro- 
feeding  given  without  the  jurisdiction  of  the 
court  where  the  proceeding  is  pending." 

That  the  principle  referred  to  is  still  en- 
forced by  the  New  York  court  is  shown  by 
reeent  cases,  vUs.,  Lynde  v.  Ijynde,  162  N.  Y. 
405,  48  L.  R.  A.  679,  76  Am.  St.  Rep.  332,  56 
N.  K  979;  Winston  v.  Winston,  165  N.  Y. 
553,  59  N.  E.  273,  and  the  case  at  bar.  And 
it  is  indubitable  that  under  this  doctrine 

mthe*coart8  of  New  York  have  invariably  re- 
fused, as  they  have  done  in  the  case  at  bar, 
to  treat  a  divorce  rendered  in  another  state. 


under  the  circumstances  stated,  as  entitled 
to  be  enforced  in  New  York  by  virtue  of 
the  full  faith  and  credit  clause  of  the  Con- 
stitution of  the  United  States;  and,  indeed, 
have  refused  generally  to  give  effect  to  such 
decrees  even  by  state  comity. 

Massachusetts. — Barber  v.  Root,  10 
Mass.  260;  Hanover  v.  Turner,  14  Mass.  227, 
7  Am.  Dec.  203,  and  Harteau  v.  Harteau,  14 
Pick.  181,  25  Am.  Dec.  372,  were  decided, 
respectively,  in  1813,  1817,  and  1833.  In 
1835  the  legislature  of  Massachusetts  in- 
corporated into  the  statutes  of  that  state, 
following  a  section  forbidding  the  reco','ni- 
tion  of  divorces  obtained  in  another  jurisdic- 
tion in  fraud  of  the  laws  of  Massachusetts, 
a  provision  reading  as  follows:  "In  all  otiier 
cases,  a  divorce  decreed  in  another  state  or 
country,  according  to  the  law  of  the  place, 
by  a  court  having  jurisdiction  of  tlie  cause 
and  of  both  of  the  parties,  shall  be  valid  and 
effectual  in  this  state."  And  it  may  be  ob- 
served that  this  section,  when  submitted 
to  the  legislature  by  the  commissioners  for 
revising  the  Massacliusetts  statutes,  was  ac- 
companied by  the  following  comment  (Kept. 
Comrs.,  pt.  1,  p.  123):  "This  is  founded 
on  the  rule  established  by  the  comity  of  all 
civilized  nations;  and  is  proposed  merely 
that  no  doubt  should  arise  on  a  question  so 
interesting  and  important  as  this  may  some- 
times be." 

In  Lyon  v.  Lyon  (1864)  2  Gray,  367,  the 
question  was  as  to  the  validity  in  Massa- 
chusetts of  a  divorce  decreed  in  Rhode 
Island  in  favor  of  one  party  to  a  marriage 
against  the  other,  who  was  domiciled  in 
Massachusetts.  The  court  refused  to  give  ex- 
traterritorial effect  to  the  Rhode  Island  de- 
cree. In  the  opinion  by  Chief  Justice  Shaw 
it  was  declared  that  the  three  cases  which 
we  have  previously  referred  to  sustained  the 
doctrine,  based  upon  general  principles  of 
law,  that  a  decree  of  divorce  rendered  in 
another  state  without  jurisdiction  of  both 
of  the  parties  possessed  no  extraterritorial 
force. 

In  Hood  V.  Hood  (1865)  11  Allen,  196,  87 
Am.  Dec.  709,  the  controversy  was  •this:  I  h  [589] 
parties  were  married  in  Massachusetts,  and,     . 


Grij.  367;  Wright  ▼.  Wright,  24  Mich.  180; 
Van  lowagen  v.  Van  Inwagen,  86  Mich.  333, 
4»  N.  W.  154 :  Thurston  v.  Thurston,  58  Minn. 
279.  59  N.  W.  1017;  Gould  v.  Crow,  57  Mo. 
200;  Anthony  v.  Rice,  110  Mo.  283,  19  S.  W. 
428;  Smith  v.  Smith,  19  Neb.  706,  28  N.  W. 
2W;  Leith  v.  Lelth,  39  N.  H.  20;  Doughty  v. 
DoQ^ty,  28  N.  J.  Eq.  581 ;  Flower  v.  Flower, 
42  N.  J.  Eq.  152.  7  Atl.  669;  Felt  v.  Felt, 
S»  N.  J.  Eq.  606,  47  L.  R.  A.  546,  88  Am.  St. 
Rep.  612,  45  Atl.  105,  49  Atl.  1071;  Wallace 
V.  Wallace,  62  N.  J.  Eq.  609,  50  Atl.  788; 
Lyude  t.  Lyode,  162  N.  Y.  405,  48  L.  R.  A. 
•79,  76  Am.  St.  Rep.  832,  56  N.  E.  979 ;  Wln- 
•toD  r.  Winston,  165  N.  Y.  568,  69  N.  E.  273: 
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Irby  V.  WUson,  21  N.  C.  (1  Dev.  &  B.  E(i.) 
568;  Harris  v.  Harris,  115  N.  C.  587,  44  Am. 
St.  Rep.  471,  20  S.  E.  187 ;  Bidwell  v.  BIdwell, 
139  N.  C.  402,  52  S.  E.  58;  Cox  v.  Cox,  Ifi 
Ohio  St.  502,  2  Am.  Rep.  415;  Doerr  v.  For- 
sythe,  60  Ohio  St.  726,  40  Am.  St.  Rep.  703, 
35  N.  E.  1055;  Colvin  v.  Reed,  65  Pa.  37.5; 
Reel  V.  Elder,  62  Pa.  308,  1  Am.  Rep.  414; 
Ditson  V.  Dltson,  4  R.  I,  87 ;  McCreery  v. 
Davis,  44  S.  C.  195,  28  L.  R.  A.  655,  51  Am. 
St.  Rep.  794,  22  S.  E.  178;  Thoms  v.  KInp. 
95  Tenn.  60,  81  S.  W.  983;  Prosser  v.  Warner, 
47  Vt  667,  678,  19  Am.  Rep.  132;  Cook  v. 
Cook,  56  Wis.  195,  43  Am.  Rep.  706,  14  S 
W.  33.  448. 
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had  established  his  domidl  in  another  state 
and  there  committed  adultery. 

True  it  is  in  the  course  of  the  opinion 
reasoning  was  employed  tending  to  show 
that  the  Rhode  Island  court  might  be  consid- 
ered to  have  had  jurisdiction  in  the  com- 
plete sense  and  it  was  intimated  that  the 
full  faith  and  credit  clause  might  have  ap- 
plication, but  the  operation  of  the  Rhode 
Island  decree  in  Maine  was,  by  the  decree 
of  the  Maine  court,  expressly  limited  to  the 
dissolution  of  the  marriage  (P.  151.)  How 
far  removed  this  was  from  giving  to  the 
Rhode  Island  decree  the  benefit  of  the  full 
faith  and  credit  clause  will,  we  think,  be 
made  clear  by  what  follows. 

Harding  v.  Alden  was  decided  at  the  July 
term,  1832.  Less  than  two  years  afterward, 
on  March  5,  1834  (1  Maine  Laws,  chap.  71, 
S  4),  the  statute  of  Maine  regulating  di- 
vorces was  supplemented  by  various  provi- 
sions, one  such  being  the  following:  **Sec 
2.  Be  it  further  enacted,  That  in  all  cases 
where  one  party  has  been  or  shall  be  di- 
vorced from  the  bonds  of  matrimony,  the 
court  granting  the  same  may,  upon  applica- 
tion therefor,  grant  to  the  other  party  a 
like  divorce,  on  such  terms  and  conditions 
as  the  said  court  in  the  exercise  of  a  sound 
discretion  may  judge  reasonable."  This  pro- 
vision was  carried  into  the  Revised  Statutes 
of  1841,  chap.  89,  §  2,  and  although  repealed 
in  1850,  in  a  general  revision  of  the  divorce 
laws,  it  was  held  that  the  legislature  did 
not  intend  to  deprive  the  courts  of  Maine  of 
the  power  to  entertain  a  suit  for  divorce 
brought  by  a  person  from  whom  the  other 
party  to  a  marriage  had  already  been  di- 
vorced, and  that  the  courts  of  Maine  still 
possessed  power  to  exercise  jurisdiction  over 
such  suits.  Stilphen  v.  Stilphen,  58  Me.  508, 
4  Am.  Rep.  305.  In  the  cited  case,  although 
a  husband  had  already  obtained  an  absolute 
divorce,  a  like  divorce  was  granted  to  the 
wife,  and  the  court  allowed  to  her  certain 
articles  of  personal  property  and  the  sum 
of  $500.  In  overruling  exceptions  to  the 
decree  the  appellate  court  adopted  the  the- 
ory that  the  second  decree  in  nowise  im- 
pugned the  ^rst,  and  was  "important  only 
[696] as  enabling  the  court  to  make  *such  ancillary 
decrees  ^concerning  the  property  as  justice 
may  seem  to  require."  (P.  617,  Am.  Rep.  p. 
309.)  In  the  course  of  the  opinion  the 
court  said  (p.  516,  Am.  Rep.  p.  308) : 

"There  is  no  class  of  cases  in  which  the 
court  is  so  liable  to  be  imposed  upon,  and  a 
decision  obtained  contrary  to  the  truth,  as 
ex  parte  divorce  suits.  The  notice  is  often 
imperfect,  so  that  the  confession  of  guilt 
implied  in  the  default  is  deceptive.  And  it 
is  well  known  that  witnesses,  testifying  in 
the  presence  of  one  of  the  parties,  and  in  tb« 
880 


absence  of  the  other,  will  so  alter  and  ma|nU' 
fy  the  faults  of  the  absent,  and  snppreaa 
everything  that  makes  against  the  party 
present,  that  it  is  impossible  to  tdl  vbert 
the  truth  and  real  merits  of  the  controrersy 
are.  When  both  parties  are  present,  etch  i» 
sure  to  put  the  other  in  the  wron^;  and, 
a  fortiori  is  this  true  when  one  of  the  par- 
ties is  permitted  to  testify  in  the  *bo*Dce 
of  the  other,  as  is  now  the  case  in  divorce 
suits.  We  repeat,  therefore,  that  there  is 
no  class  of  cases  in  which  the  court  is  so 
liable  to  be  imposed  upon;  and  it  seem* 
to  us  of  the  utmost  importance  that 
the  court  should  be  possessed  of  the  poirer 
in  some  form  to  revise  their  decisions  in 
this  class  of  cases;  otherwise,  the  gros^eit 
injustice  is  liable  to  be  done." 

In  the  light  of  this  decision  it  cannot  be 
assumed  that  the  courts  of  Maine  would  fn^v 
to  a  citizen  of  that  state  against  whom  a 
divorce  had  been  obtained  in  a  foreign  jn- 
risdiction,  upon  constructive  service,  a  lea 
degree  of  relief  than  they  afford  as  to  s 
decree  rendered  in  Maine,  both  parties  beinir 
present  and  bound  by  the  decree. 

Rhode  Island. — Ditaon  y.  Ditson  (185tft 
4  R.  I.  87,  was  a  suit  for  divorce  oa 
the  grounds  of  desertion,  extreme  cruel tj. 
and  nonsupport,  brought  by  a  wife  domi- 
ciled in  Rhode 'Island  against  the  husband, 
who  had  never  resided  in  Rhode  Island,  and 
whose  whereabouts  was  unknown.  Th« 
question  was  whether  the  Rhode  Island 
court  ought  to  exercise  jurisdiction.  Tbt 
opinion  was  mainly  devoted  to  refutinc  the 
reasoning  employed  by  Chief  Justice  Shav 
in  his  opinion  in  the  case  of  Lyofi  ▼.  Lytm, 
2  Gray,  367,  in  which  case,  as  we  have  pre 
viously  *shown,  the  Massachusetts  court  re-I 
fused  to  give  effect  to  a  Rhode  Island  d«crc« 
of  divorce  where  both  parties  were  not  with- 
in the  jurisdiction.  The  Rhode  Island  court 
(in  the  Ditaon  Case)  in  effect  declared  thmt 
it  would  not  exercise  jurisdiction  to  graat 
a  divorce  if  it  considered  that  a  decree  nm- 
dered  by  it  would  not  be  entitled  to  extra- 
territorial effect  because  of  a  lade  of  actual 
jurisdiction  over  the  defendant.  The  eoart 
however,  proceeded  to  reason  that  a  suit  for 
divorce  was  in  effect  a  proceeding  in  rrm. 
and  that  jurisdiction  over  one  of  the  partMi 
to  a  suit  for  the  dissolution  of  the  marna|[t 
tie  drew  to  the  court  jurisdiction  of  Um 
other  party,  and  thereby  gave  full  and  com- 
plete jurisdiction  over  the  status  of  both 
parties,  and  upon  that  hypothesis  decidfd 
that  it  would  exercise  jurisdiction,  and  tliat 
its  decree  dissolving  the  marriage  wonid  be 
entitled  to  the  benefit  of  the  full  faltb  aatt 
credit  clause  of  the  Constitution  and  haw 
binding  efficacy  in  every  other  state. 

New  Jkbset.— Whilst  the  oourts  of  St« 
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Jersey  naTe  ezerdsed  cne  power  to  grant  a 
divorce  from  a  nonresident  defendant,  upon 
censtnictive  service,  those  courts  have  from 
the  beginning  applied  to  similar  decrees  of 
divorce  granted  in  other  states,  when  sought 
to  ho  enforced  in  New  Jersey  against  citi- 
zens of  that  state,  a  rule  like  the  one  pre- 
Tailing  in  New  York;  that  is,  they  decline 
to  enforce  them  even  upon  the  principles  of 
comity.  Doughty  v.  Doughty,  28  N.  J.  Eq. 
581,  586;  Flower  v.  Flower,  42  N.  J.  Eq.  152, 
7  Atl.  669.  Recently,  however,  it  has  been 
decided  {Felt  v.  Felt,  59  N.  J.  Eq.  606,  47 
L  R.  A.  546,  83  Am.  St.  Rep.  612,  45  Atl. 
105,  49  Atl.  1071 )  that  where  a  decree  of  di- 
vorce was  rendered  in  another  state,  and  the 
complainant  alone  was  subject  to  the  juris- 
diction of  the  court,  but  it  was  shown  that 
the  defendant  had  been  personally  served 
outside  of  the  jurisdiction  with  notice  of  the 
pendency  of  the  divorce  proceeding,  and  was 
afforded  reasonable  opportunity  to  make  de- 
fense, and  did  not  avail  of  the  opportunity, 
effect  would  be  given  to  such  decree  in  New 
Jersey,  upon  principles  of  comity,  provided 
that  the  ground  upon  which  the  decree  rest- 
ed was  one  which  the  public  policy  of  New 
|07]Jer8e7  'recognized  as  a  sufficient  cause  for 
divorce.  In  WcUUice  v.  Wallace,  62  N.  J. 
Eq.  509,  50  Atl.  788,  the  subject  is  quite 
fully  reviewed. 

Omo. — In  Cooper  v.  Cooper  (1836)  7 
Ohio,  pt.  2,  p.  238,  without  citation  of  au- 
thority, a  divorce  granted  in  Indiana,  from  a 
resident  of  Ohio,  upon  constructive  service, 
was  held  to  bar  an  application  for  divorce 
and  alimony  in  Ohio.  In  Mansfield  v.  Mo- 
Intyre  (1840)  10  Ohio,  27,  despite  a  divorce 
obtained  in  Kentucky  by  a  husband,  upon 
constructive  service,  the  divorced  wife  was 
regarded  in  Ohio  as  the  widow  of  her  former 
husband  after  his  decease,  and  as  such  wid- 
ow entitled  to  dower. 
«  In  Cox  V.  Coa,  19  Ohio  St.  502,  2  Am.  Rep. 
415,  decided  at  the  December  term,  1869,  the 
&iets  were  these:  The  husband  deserted  the 
wife  in  Ohio,  went  to  Indiana,  and  there  ob- 
tained a  divorce,  upon  constructive  service. 
The  wife  remained  in  Ohio,  and  three  years 
after  the  granting  of  the  Indiana  divorce  to 
the  husband  she  sued  him  for  divorce  and 
for  alimony,  alleging  abandonment  and 
gross  neglect  of  duty.  The  trhil  court  grant- 
ttl  a  divorce  and  alimony.  The  husband  ap- 
pealed, but  as  such  an  appeal,  under  the 
statutes  of  Ohio,  did  not  affect  the  decree  as 
to  the  divorce,  the  district  court  considered 
only  the  question  of  alimony,  and  rendered 
&  new  decree  for  alimony  against  the  defend- 
tnt  The  case  was  then  taken  to  the  su- 
preme court  of  the  state.  In  that  court  at- 
tention was  called  to  the  fact  that  under  the 
■tatutes  of  Ohio  and  the  decisions  of  its 
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courts  jurisdiction  might  be  exercised  over 
nonresidents  in  divorce  cases,  and  reference 
was  made  to  various  authorities  as  tendin*? 
to  show  that  public  policy  required  the 
recognition  of  the  validity  of  such  decrees 
in  other  states  as  to  the  dissolution  of  the 
marriage.  After  stating  the  facts,  and  ob- 
serving that  the  wife  was  entitled  under  the 
laws  of  Ohio  to  either  divorce  or  alimony,  or 
both,  at  her  election,  and  alluding  to  the 
Indiana  decree,  the  court  said  (p.  512,  Am. 
Rep.  p.  417)  : 

'"The  question,  therefore,  is  whether  the 
ew  parte  decree  can  be  made  available,  not 
merely  to  effect  a  dissolution  of  the  mar- 
riage, but  to  defeat  the  right  of  the  peti- 
tioner to  the  alimony  *  which  the  statute,  [698] 
upon  the  facts  as  they  exist  in  regard  to  the 
husband's  desertion,  intended  to  provide  for 
her. 

"We  think  the  decree  ought  not  to  have 
such  effect. 

"In  arriving  at  this  conclusion  we  make 
no  distinction  between  a  decree  rendered, 
under  the  circumstances  of  this  case,  in  a 
foreign,  and  one  rendered  in  a  domestic, 
forum. 

"In  either  case,  to  give  to  a  decree  thus 
obtained  the  effect  claimed  for  it  would  be 
to  allow  it  to  work  a  fraud  upon  the  pe- 
cuniary rights  of  the  wife.  Such  a  result, 
in  our  opinion,  is  rendered  necessary  by  no 
principle  of  comity  or  public  policy, — the  on- 
ly gn^ounds  upon  which  ex  parte  decrees  of 
divorce  are  authorized  and  supported. 

"It  is  not  essential  to  the  allowance  of 
alimony  that  the  marriage  relation  should 
subsist  up  to  the  time  it  is  allowed.  On 
appeal,  alimony  may  be  decreed  by  the  dis- 
trict court,  notwithstanding  the  subsisting 
divorce  pronounced  by  the  court  of  common 
pleas.  It  is  true  that  the  statute  speaks  of 
the  allowance  as  being  made  to  the  wife. 
But  the  term  'wife*  may  be  regarded  as  used 
to  designate  the  person,  and  not  the  actual 
existing  relation;  or  the  petitioner  may  still 
be  regarded  as  holding  the  relation  of  wife 
for  the  purpose  of  enforcing  her  claim  to 
alimony." 

The  following  cases  were  cited  by  the 
court  as  sustaining  the  right  of  the  wife 
lo  maintain  an  independent  proceeding  for 
alimony,  even  after  the  husband  had  ob- 
tained a  divorce:  Richardson  v.  Wilson,  8 
Yerg.  67;  Crane  v.  Meginnis,  I  Gill  &  J. 
464,  19  Am.  Dec.  237 ;  and  Shotwell  v.  Shot- 
well,  Smedes  &  M.  Ch.  51. 

In  Doerr  v.  Forsythe  (1893)  50  Ohio  St 
726,  40  Am.  St.  Rep.  703,  35  N.  E.  1055, 
an  Indiana  divorce  granted  to  a  husband, 
upon  constructive  service,  was  held  not  tvi 
bar  the  right  of  the  ^^ife  to  dnwer  in  Innda 
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in  Ohio  owned  during  eoyerture  by  the  hus- 
band. 

Alabama. — In  Thompson  v.  State  (1856) 
28  Ala.  12,  the  facts  were  these:  Thompson 
deserted  his  family  in  Mississippi,  went  to 
Arkansas,  and  there  obtained  a  divorce  upon 
constructive  service.  The  wife  returned  to 
her  father's  home  in  Alabama,  and,  after  the 
[699]  divorce,  the  husband  also  went  to  *  Alabama, 
where  he  again  married.  He  was  prosecuted 
for  and  convicted  of  bigamy.  The  convic- 
tion was  set  aside,  however,  upon  the  ground 
that  the  guilt  or  innocence  of  the  accused 
depended  upon  the  question  as  to  whether 
he  had  a  bona  fide  domicil  in  Arkansas 
during  the  pendency  of  the  proceedings  for 
divorce.  Harding  v.  Alden,  9  Me.  140,  23 
Am.  Dec.  549,  was  cited  as  authority. 

In  a  subsequent  case,  however  {Turner  v. 
Turner  [1870]  44  Ala.  437),  the  supreme 
court  of  Alabama  strictly  limited,  as  against 
a  citizen  of  Alabama,  the  effect  of  divorce 
rendered  in  another  state  upon  constructive 
service.  The  parties  were  married  in  Ala- 
bama, where  the  husband  deserted  the  wife, 
and  located  in  Indiana,  where  he  obtained 
a  divorce  upon  constructive  service.  The 
wife  remained  in  Alabama,  and,  after  tne 
granting  of  the  divorce  to  the  husband,  sho 
sued  him  in  Alabama  for  a  divorce  and  ali- 
mon^r.  The  husband  pleaded  the  Indiana 
decree  in  bar.  The  trial  court,  however, 
held  that  the  wife  was  entitled  to  maintain 
her  suit,  and  entered  a  decree  for  divorce 
and  alimony.  In  affirming  the  decree  the 
supreme  court  of  Alabama,  upon  the  author- 
ity of  Thompson  v.  State,  supra,  said  that 
the  decree  of  divorce  obtained  by  the  hus- 
band in  Indiana  might  protect  him  against 
prosecution  for  bigamy  should  he  marry 
again  in  Alabama.  Referring  to  that  decree 
it  further  said  (p.  450)  : 

''But  without  stopping  to  inquire  whether 
it  was  obtained  by  him  by  fraud,  and  there- 
fore is  vicious  on  that  account  or  not,  it  cer- 
tainly cannot  affect  the  rights  of  the  com- 
plainant, except  her  right  in  the  husband 
as  husband.  If  it  is  valid,  it  unmarries  him 
and  st^ta  him  free  from  Ms  marital  vows  to 
her.  Qe  is  no  longer  the  complainant's  hus- 
band. But  it  does  not  settle  her  right  to 
alimony;  it  does  not  settle  her  right  to 
dower  in  his  lands,  and  her  statutory  right 
to  distribution  of  his  property  in  this  state, 
in  the  event  she  should  survive  him,  nor  any 
other  interest  of  a  pecuniary  character  she 
may  have  against  him.  ...  It  is  the 
duty  of  the  state  to  protect  its  own  citizens, 
[600]  within  its  own  borders.  This  is  the  'natural 
compensation  for  allegiance.  This  high  duty 
extends  to  all  the  pecuniary  rights  of  the  cit- 
izens, as  well  as  to  the  rights  of  security  of 
person.  ...  No  obligation  ot  comity  is 
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paramount  to  iAds  duty.  Without  a  eoft- 
stant  and  effective  exertion  of  it,  dtisenship 
would  become  a  farce.  .  .  .  The  wife  is 
as  much  the  citizen  of  the  state  as  the  hus- 
band, and  is  entitled  to  the  protectioo  of  iu 
laws  to  the  same  extent,  so  long  as  she  re- 
mains within  its  jurisdiction.  It  would  be 
a  scandal  to  justice  to  imperil  her,  and  me- 
rifice  her  most  important  and  dierisb^d 
rights  upon  a  mere  technicality, — a  techni- 
oality  tiiat  often  contradicts  the  tmth. 
When  her  protection  requires  it,  it  would 
be  cruelly  unjust  for  the  state  of  her  actual 
residence  and  domicil  to  repudiate  its  own 
right  of  jurisdiction  to  give  her  aid.  I 
therefore  think  that  the  better  opinion  is 
that  she  has  the  right  to  file  her  bill  here, 
and  to  all  the  relief  that  the  court  oouUi 
give  her,  notwithstanding  her  husband  miglit 
not  be  domiciled  in  this  state  at  the  oom- 
mencement  and  during  the  whole  pendcBcy 
of  her  litigation  with  him.    .    .    . 

"Then,  if  the  state  courts  have  oompeteot 
jurisdiction  in  such  a  case,  as  undoubtedij 
they  have,  they  may  go  on  rjid  exerdae  that 
jurisdiction  in  the  manner  and  to  the  exteit 
prescribed  by  their  own  laws. 

'IJnder  the  laws  of  this  state,  by  the  ooo- 
tract  and  consummation  of  a  marriage,  the 
wife,  if  she  has  no  separate  estate,  beoomM 
entitled  to  dower  in  the  husband's  laiidt. 
and  a  certain  distributive  interest  in  hi* 
personal  estate,  if  she  survives  him,  and  to 
temporary  and  permanent  alimony  out  of  hii 
estate,  upon  a  separation  by  divorce  in  htt 
favor.  These  are  rights  that  she  cannot  le- 
gally be  deprived  of  without  her  consent  or 
her  fault.  ...  If  this  were  not  lo,  tbes 
these  important  statutory  provisions  in  fa 
V07  of  the  wife  would  be  repealed  or  m- 
dered  null  by  a  foreign  divorce,  of  whieo  tbc 
had  no  notice  and  no  knowledge,  doria; 
its  whole  progress  through  the  forms  of  t 
foreign  court.  To  sue  in  her  own  dominl 
is  necessary  for  the  protection  of  the  wife 
It,  therefore,  'overrides  the  technical  nle[6ll 
that  the  husband's  domicil  is  also  the  doni- 
cil  of  the  wife.  .  .  .  Here  the  testimony 
shows  that  the  wife  has  no  separate  estate. 
The  witnesses  for  the  defendants  say  vbn 
she  was  married  she  *brought  nothing  witli 
her.'  It  also  appears  that  during  her  con- 
nection with  the  defendant,  Matthew  Tumir, 
as  his  wife  she  was  a  chaste,  industrions, 
economical,  faithful,  useful,  and  obediiet 
wife;  and  that  the  husband's  property  u 
very  considerable,  worth  possibly  not  )m 
than  $100,000.  It  is  also  shown  that  kts 
three  children  by  a  former  marriage  are  al- 
ready sufficiently  provided  for. 

**  Under  such  a  state  of  facts  the  sum  of 
$30,000  was  not  an  unreasonable  sum  (or 
permanent  alimony   to  be  allowed  (o  tlM 
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wife,  nor  the  sum  of  $800  too  large  for  tem- 
porary alimony." 

iHSUkHA. — ^In  Tolm  ▼.  Tolen  (1831)  2 
Blaokl  407,  20  Am.  Dec  742,  the  facts  were 
these:  A  wife,  on  being  deserted  in  Ken- 
tudcy,  removed  to  and  became  domiciled  in 
Indiana,  and  after  a  residence  there  of  five 
years  sued  for  a  divorce  from  the  nonresi- 
dent husband.  In  an  opinion  of  great  length 
the  ooort  considered  the  question  of  its  pow- 
er to  grant  a  divorce  which  would  be  valid 
in  Indiana,  and  decided  it  had  such  power, 
but  expressly  reserved  passing  on  the  ques- 
tion whether  the  decree  wculd  have  extra- 
territorial force. 

In  Hood  V.  State  (1877)  66  Ind.  263,  271, 
26  Am.  Rep.  21,  it  was  declared  that  as  an 
er  parte  divorce  in  favor  of  one  domiciled 
within  the  jurisdiction  of  a  state,  and  against 
a  nonresident,  although  founded  upon  con- 
structive service,  was  valid  as  to  the  plain- 
tiff, "puhlio  policy  demands  that  it  should 
be  held  valid  as  to  both  parties." 

In  Hilhieh  v.  Hattle  (1896)  145  Ind.  69, 
S3  L.  R.  A.  783,  44  N.  E.  20,  certain  sections 
of  the  Indiana  Revised  Statutes,  wherein  it 
was  provided  that  the  divorce  of  one  party 
to  a  marriage  should  dissolve  the  contract 
18  to  both,  and  that  a  divorce  decreed  in 
another  state  by  a  court  having  jurisdiction 
of  the  cause  should  have  full  effect  in  Indi- 
ana, were  held  to  be  applicable  to  a  decree  of 
[102]  *divorce  granted  in  nother  state,  in  favor  of 
a  husband,  upon  constructive  service,  and 
the  same  effect  was  given  to  the  decree,  as 
to  the  rights  of  the  wife  in  the  property  of 
the  husband  in  Indiana,  as  if  the  divorce 
bad  been  rendered  in  Indiana. 

MissouBi. — In  Oould  v.  Crow,  57  Mo.  200, 
a  decree  of  divorce  regularly  obtained  by  a 
husband  in  Indiana,  on  an  order  of  publica- 
tion, without  personal  service,  was  held  to 
operate  as  a  divorce  in  favor  of  the  husband 
in  Missouri,  so  as  to  prevent  the  wife  from 
elaiming  her  dower  in  lands'  in  Missouri 
owned  by  the  husband.  Harding  v.  Alden, 
fupra,  was  relied  upon  as  authority.  A 
statute  of  Missouri,  barring  the  claim  of  a 
wife  for  dower  after  divorce  granted  by  rea- 
son of  her  fault,  was  held  to  apply  to  all 
divorces,  whether  obtained  in  Missouri  or 
in  other  states,  and  whether  obtained  on 
personal  service  or  by  order  of  publication. 
The  doctrine  of  Cfould  v.  Crou)  was  reaf- 
firmed and  applied  in  Anthony  v.  Rice,  110 
Mo.  233,  19  S.  W.  423. 

Wisconsin.  —  In  Shafer  v.  Buehnell 
(1869)  24  Wis.  372,  an  ex  parte  divorce 
granted  a  wife  in  Minnesota  upon  construct- 
ive service  of  the  defendant,  a  citizen  of 
Minnesota,  was  held  upon  the  grounds  of 
comity  to  be  conclusive  in  Wisconsin  in  re- 
spect to  the  status  or  domestic  and  social 
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condition  of  the  wife.  The  decree  was  held 
to  bar  an  action  for  criminal  intercourse 
against  the  person  whom  the  complainant 
in  the  divorce  suit  married  after  the  grant- 
ing of  the  divorce. 

In  Cook  V.  Cook  (1882)  56  Wis.  195,  43 
Am.  Rep.  706,  14  N.  W.  33,  443,  however, 
in  an  elaborate  opinion,  an  ea  parte  di- 
vorce obtained  in  Michigan  upon  construct- 
ive service  merely,  by  a  husband  who  had 
deserted  his  wife  in  Wisconsin,  was  held  not 
to  affect  tne  status  of  the  wife  in  Wisconsin, 
nor  to  bar  her  from  suing  in  Wisconsin  for 
divorce,  alimony,  allowance,  and  a  division 
of  the  property  of  such  husband  situated 
within  Wisconsin. 

Deducing  the  law  of  tne  several  states 
from  the  rulings  of  their  courts  of  last  re- 
sort which  we  have  just  reviewed,  and  ig- 
noring mere  minor  differences,  the  law  of 
such  states  is  embraced  within  one  or  the 
other  of  the  following  headings : 

•a.  States  where  the  power  to  decree  a  di-[608] 
vorce  is  recognized,  based  upon  tlie  mere 
domicil  of  the  plaintiff,  although  the  decree 
when  rendered  will  be  but  operative  within 
the  borders  of  the  state,  wholly  irrespective 
of  any  force  which  may  be  given  such  decree 
in  other  states.  Under  this  heading  all  of 
the  states  are  embraced  with  the  possible 
exception  of  Rhode  Island. 

6.  States  which  decline,  even  upon  prin- 
ciples of  comity,  to  recognize  and  enforce  as 
to  their  own  citizens,  within  their  own  bor- 
ders, decrees  of  divorce  rendered  in  other 
states,  when  the  court  rendering  the  same 
had  jurisdiction  over  only  one  of  the  par- 
ties. Under  this  heading  are  embraced 
Massachusetts,  New  Jersey  (with  the  quali- 
fication made  by  the  decision  in  59  N.  J. 
Eq.  606,  47  L.  R.  A.  546,  83  Am.  St.  Rep. 
612,  45  Atl.  105,  49  Atl.  1071),  and  New 
York. 

0.  States  which,  whilst  giving  some  effect 
to  decrees  of  divorce  rendered  against  its 
citizens  in  other  states  where  the  court  had 
jurisdiction  of  the  plaintiff  alone, .  either 
place  the  effect  given  to  such  decrees  upon 
the  principle  of  state  comity  alone,  or  make 
such  limitations  upon  the  effect  given  to 
such  decree  as  indubitably  establishes  that 
the  recognition  g^ven  is  a  result  merely  of 
state  comity.  As  the  greater  includes  the 
less,  this  class  of  course  embraces  the  cases 
under  the  previous  heading.  It  a[lso  in- 
cludes the  states  of  Alabama,  Maine,  Ohio, 
and  Wisconsin. 

d.  Cases  which,  although  not  actually  so 
deciding,  yet  lend  themselves  to  the  view 
that  ew  parte  decrees  of  divorce  rendered 
in  other  states  would  receive  recognition 
by  virtue  of  the  due  faith  and  credit  clause. 
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in  Ohio  owned  during  eoyerture  by  the  hus- 
band. 

Alabama. — In  Thompson  ▼.  State  (1856) 
28  Ala.  12,  the  facts  were  these:  Thompson 
deserted  his  family  in  Mississippi,  went  to 
Arkansas,  and  there  obtained  a  divorce  upon 
constructive  service.  The  wife  returned  to 
her  father's  home  in  Alabama,  and,  after  the 
[699]  divorce,  the  husband  also  went  to  *  Alabama, 
where  he  again  married.  He  was  prosecuted 
for  and  convicted  of  bigamy.  The  convic- 
tion was  set  aside,  however,  upon  the  ground 
that  the  guilt  or  innocence  of  the  accused 
depended  upon  the  question  as  to  whether 
he  had  a  bona  fide  domicil  in  Arkansas 
during  the  pendency  of  the  proceedings  for 
divorce.  Hardxng  v.  Alden,  9  Me.  140,  23 
Am.  Dec  549,  was  cited  as  authority. 

In  a  subsequent  case,  however  {Turner  v. 
Turner  [1870]  44  Ala.  437),  the  supreme 
court  of  Alabama  strictly  limited,  as  against 
a  citizen  of  Alabama,  the  effect  of  divorce 
rendered  in  another  state  upon  constructive 
service.  The  parties  were  married  in  Ala- 
bama, where  the  husband  deserted  the  wife, 
and  located  in  Indiana,  where  he  obtained 
a  divorce  upon  constructive  service.  The 
wife  remained  in  Alabama,  and,  after  tne 
granting  of  the  divorce  to  the  husband,  sho 
sued  him  in  Alabama  for  a  divorce  and  ali- 
mony. The  husband  pleaded  the  Indiana 
decree  in  bar.  The  trial  court,  however, 
held  that  the  wife  was  entitled  to  maintain 
her  suit,  and  entered  a  decree  for  divorce 
and  alimony.  In  affirming  the  decree  the 
supreme  court  of  Alabama,  upon  the  author- 
ity of  Thompson  v.  State,  supra,  said  that 
the  decree  of  divorce  obtained  by  the  hus- 
band in  Indiana  might  protect  him  against 
prosecution  for  bigamy  should  he  marry 
again  in  Alabama.  Referring  to  that  decree 
it  further  said  (p.  450) : 

'^But  without  stopping  to  inquire  whether 
it  was  obtained  by  him  by  fraud,  and  there- 
fore is  vicious  on  that  account  or  not,  it  cer- 
tainly cannot  affect  the  rights  of  the  com- 
plainant, except  her  right  in  the  husband 
as  husband.  If  it  is  valid,  it  unmarries  him 
and  spts  him  free  from  his  marital  vows  to 
her.  He  is  no  longer  the  complainant's  hus- 
band. But  it  does  not  settle  her  right  to 
alimony;  it  does  not  settle  her  right  to 
dower  in  his  lands,  and  her  statutory  right 
to  distribution  of  his  property  in  this  state, 
in  the  event  she  should  survive  him,  nor  any 
other  interest  of  a  pecuniary  character  she 
may  have  against  him.  ...  It  is  the 
duty  of  the  state  to  protect  its  own  citizens, 
[600]  within  its  own  borders.  This  is  the  *natural 
compensation  for  allegiance.  This  high  duty 
extends  to  all  the  pecuniary  rights  of  the  cit- 
izens, as  well  as  to  the  rights  of  security  of 
person.  .  .  •  No  obligation  ot  comity  is 
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paramount  to  tiiis  duty.  Without  a  eon- 
stant  and  effective  exertion  of  it,  dtiaenshtp 
would  become  a  farce.  .  .  .  The  wife  i« 
as  much  the  citizen  of  the  state  as  the  hus- 
band, and  is  entitled  to  the  protection  of  its 
laws  to  the  same  extent,  so  long  as  she  re- 
mains within  its  jurisdiction.  It  would  be 
a  scandal  to  justice  to  imperil  her,  and  sac- 
rifice her  most  important  and  dierisbfd 
rights  upon  a  mere  technicality, — a  teehni- 
oality  that  often  contradicts  the  truth. 
When  her  protection  requires  it,  it  would 
be  cruelly  unjust  for  the  state  of  her  actual 
residence  and  domicil  to  repudiate  its  owb 
right  of  jurisdiction  to  give  her  aid.  I 
therefore  think  that  the  better  opinioo  is 
that  she  has  the  right  to  file  her  bill  here, 
and  to  all  the  relief  that  the  court  could 
give  her,  notwithstanding  her  husband  migbt 
not  be  domiciled  in  this  state  at  the  eon- 
mencement  and  during  the  whole  pendency 
of  her  litigation  with  him.    .    .    . 

"Then,  if  the  state  courts  have  competent 
jurisdiction  in  such  a  case,  as  undoubtediy 
they  have,  they  may  go  on  md  exercise  that 
jurisdiction  in  the  manner  and  to  the  extent 
prescribed  by  their  own  laws. 

'"Under  the  laws  of  this  state,  by  the  con- 
tract and  consummation  of  a  marriage,  the 
wife,  if  she  has  no  separate  estate,  becomet 
entitled  to  dower  in  the  husband's  lands, 
and  a  certain  distributive  interest  in  his 
personal  estate,  if  she  survives  him,  and  to 
temporary  and  permanent  alimony  out  of  hit 
estate,  upon  a  separation  by  divorce  in  her 
favor.  These  are  rights  that  she  cannot  le- 
gally be  deprived  of  without  her  consent  or 
her  fault.  ...  If  this  were  not  so,  tbes 
these  important  statutory  provisions  in  U* 
vor  of  the  wife  would  be  repealed  or  m- 
dered  null  by  a  foreign  divorce,  of  whicn  *h« 
had  no  notice  and  no  knowledge,  duria; 
its  whole  progress  through  the  forms  of  s 
foreign  court.  To  sue  in  her  own  domidl 
is  necessary  for  the  protection  of  the  wife 
It,  therefore,  'overrides  the  tf>chnifal  r«l«[6i] 
that  the  husband's  domicil  is  also  the  donf 
cil  of  the  wife.  .  .  .  Here  the  testlmosj 
shows  that  the  wife  has  no  separate  estate 
The  witnesses  for  the  defendants  say  whca 
she  was  married  she  'brought  nothing;  wiU 
her.'  It  also  appears  that  during  her  oos- 
nection  with  the  defendant,  Matthew  Tumsr, 
as  his  wife  she  was  a  chaste,  indnstrioei. 
economical,  faithful,  useful,  and  oMifSt 
wife;  and  that  the  husband's  property  ii 
very  considerable,  worth  possibly  not  \m 
than  $100,000.  It  is  also  shown  that  kit 
three  children  by  a  former  marriage  art  si* 
ready  sufficiently  provided  for. 

*' Under  such  a  state  of  facts  the  sum  of 
$30,000  was  not  an  unreasonable  sum  for 
permanent   alimony   to  be   allowed  to  tbt 
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wife,  nor  the  sum  of  $800  too  large  for  tem- 
porary alimony." 

IRMAVA. — In  Tolm  ▼.  Tolen  (1831)  2 
Bladd.  407,  20  Am.  Dec  742,  the  facts  were 
these:  A  wife,  on  being  deserted  in  Ken- 
tucky, removed  to  and  became  domiciled  in 
Indiana,  and  after  a  residence  there  of  five 
years  sued  for  a  divorce  from  the  nonresi- 
dent husband.  Iz  an  opinion  of  great  length 
the  court  considered  the  question  of  its  pow- 
er to  grant  a  divorce  which  would  be  valid 
in  Indiana,  and  decided  it  had  such  power, 
but  expressly  reserved  passing  on  the  ques- 
tion whether  the  decree  wculd  have  extra- 
territorial force. 

In  Hood  V.  State  (1877)  56  Ind.  263,  271, 
26  Am.  Rep.  21,  it  was  declared  that  as  an 
€x  parte  divorce  in  favor  of  one  domiciled 
within  the  jurisdiction  of  a  state,  and  against 
a  nonresident,  although  founded  upon  con- 
structive service,  was  valid  as  to  the  plain- 
tiff, "public  policy  demands  that  it  should 
be  held  valid  as  to  both  parties." 

In  Hilhieh  v.  Hattle  (1896)  145  Ind.  69, 
33  L.  R.  A.  783,  44  N.  E.  20,  certain  sections 
of  the  Indiana  Revised  Statutes,  wherein  it 
was  provided  that  the  divorce  of  one  party 
to  a  marriage  should  dissolve  the  contract 
as  to  both,  and  that  a  divorce  decreed  in 
another  state  by  a  court  having  jurisdiction 
of  the  cause  should  have  full  effect  in  Indi- 
ana, were  held  to  be  applicable  to  a  decree  of 
[102]  *divorce  granted  in  nother  state,  in  favor  of 
u  husband,  upon  constructive  service,  and 
the  same  effect  was  given  to  the  decree,  as 
to  the  rights  of  the  wife  in  the  property  of 
the  husband  in  Indiana,  as  if  the  divorce 
had  been  rendered  in  Indiana. 

MissouBi. — In  Oould  v.  Crow,  57  Mo.  200, 
a  decree  of  divorce  regularly  obtained  by  a 
husband  in  Indiana,  on  an  order  of  publica- 
tion, without  personal  service,  was  held  to 
operate  as  a  divorce  in  favor  of  the  husband 
in  Missouri,  so  as  to  prevent  the  wife  from 
elaiming  her  dower  in  lands*  in  Missouri 
owned  by  the  husband.  Harding  v.  Alden, 
supra,  was  relied  upon  as  authority.  A 
statute  of  Missouri,  barring  the  claim  of  a 
wife  for  dower  after  divorce  granted  by  rea- 
son of  her  fault,  was  held  to  apply  to  all 
divorces,  whether  obtained  in  Missouri  or 
in  other  states,  and  whether  obtained  on 
personal  service  or  by  order  of  publication. 
The  doctrine  of  Gould  v.  Crow  was  reaf- 
firmed and  applied  in  Antliony  v.  RioCf  110 
Mo.  233,  19  S.  W.  423. 

Wisoonsm.  —  In  Shafer  v.  Bushnell 
(1869)  24  Wis.  372,  an  ea  parte  divorce 
granted  a  wife  in  Minnesota  upon  construct- 
ive service  of  the  defendant,  a  citizen  of 
Minnesota,  was  held  upon  the  grounds  of 
comity  to  be  conclusive  in  Wisconsin  in  re- 
spect to  the  status  or  domestic  and  social 
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condition  of  the  wife.  The  decree  was  held 
to  bar  an  action  for  criminal  intercourse 
against  the  person  whom  the  complainant 
in  the  divorce  suit  married  after  the  grant- 
ing of  the  divorce. 

In  Cook  V.  CooA;  (1882)  56  Wis.  195,  43 
Am.  Rep.  706,  14  N.  W.  33,  443,  however, 
in  an  elaborate  opinion,  an  ea  parte  di- 
vorce obtained  in  Michigan  upon  construct- 
ive service  merely,  by  a  husband  who  had 
deserted  his  wife  in  Wisconsin,  was  held  not 
to  affect  tne  status  of  the  wife  in  Wisconsin, 
nor  to  bar  her  from  suing  in  Wisconsin  for 
divorce,  alimony,  allowance,  and  a  division 
of  the  property  of  such  husband  situated 
within  Wisconsin. 

Deducing  the  law  of  the  several  states 
from  the  rulings  of  their  courts  of  last  re- 
sort which  we  have  just  reviewed,  and  ig- 
noring mere  minor  differences,  the  law  of 
such  states  is  embraced  within  one  or  the 
other  of  the  foUovring  headings : 

*a.  States  where  the  power  to  decree  a  dl-[603] 
vorce  is  recognized,  based  upon  the  mere 
domicil  of  the  plaintiff,  although  the  decree 
when  rendered  will  be  but  operative  within 
the  borders  of  the  state,  wholly  irrespective 
of  any  force  which  may  be  given  such  decree 
in  other  states.  Under  this  heading  all  of 
the  states  are  embraced  with  the  possible 
exception  of  Rhode  Island. 

b.  States  which  decline,  even  upon  prin- 
ciples of  comity,  to  recognize  and  enforce  as 
to  their  own  citizens,  within  their  own  bor- 
ders, decrees  of  divorce  rendered  in  other 
states,  when  the  court  rendering  the  same 
had  jurisdiction  over  only  one  of  the  par- 
ties. Under  this  heading  are  embraced 
Massachusetts,  New  Jersey  (with  the  quali- 
fication made  by  the  decision  in  59  N.  J. 
Eq.  606,  47  L.  R.  A.  546,  83  Am.  St.  Rep. 
612,  45  Atl.  105,  49  Atl.  1071),  and  New 
York. 

0.  States  which,  whilst  giving  some  effect 
to  decrees  of  divorce  rendered  against  its 
citizens  in  other  states  where  the  court  had 
jurisdiction  of  the  plaintiff  alone, .  either 
place  the  effect  given  to  such  decrees  upon 
the  principle  of  state  comity  alone,  or  make 
such  limitations  upon  the  effect  given  to 
such  decree  as  indubitably  establishes  that 
the  recognition  given  is  a  result  merely  of 
state  comity.  As  the  greater  includes  the 
less,  this  class  of  course  embraces  the  cases 
under  the  previous  heading.  It  also  in- 
cludes the  states  of  Alabama,  Maine,  Ohio, 
and  Wisconsin. 

d,  C&Bea  which,  although  not  actually  so 
deciding,  yet  lend  themselves  to  the  view 
that  ew  parte  decrees  of  divorce  rendered 
in  other  states  would  receive  recognition 
by  virtue  of  the  due  faith  and  credit  clause. 

.883 


603-606 


Supreme  Court  of  the  Uioted  States. 


Oct.  term. 


And  this  class  embraces  Missouri  and  Rhode 
Island. 

Coming  to  consider,  for  the  purpose  of 
classification,  the  decided  cases  in  other 
states  than  those  previously  reviewed,  which 
have  been  called  to  our  attention,  the  law 
of  such  states  may  be  said  to  come  under 
one  or  the  other  of  the  foregoing  headings, 
as  follows: 

Proposition  a  embraces  the  law  of  all  the 
states,  since  in  the  decision  of  no  state  is 
there  an  intimation  expressing  the  exception 
[604]*  found  in  the  Rhode  Island  case  which  caused 
us  to  exclude  that  state  from  this  classifi- 
cation. 

Under  proposition  b  comes  the  law  of  the 
states  of  Pennsylvania,  Vermont,  and  South 
Carolina.  A  line  of  decisions  of  the  state 
of  North  Carolina  would  also  cause  us  to 
embrace  the  law  of  that  state  within  this 
classification,  but  for  a  doubt  engendered  in 
our  minds  as  to  the  effect  of  the  law  of 
North  Carolina  on  the  subject,  resulting 
from  suggestions  made  by  the  North  Caro- 
lina court  in  the  opinion  in  Bidwell  v.  Bid- 
well,  139  N.  C.  402,  52  S.  E.  68. 

Proposition  o  embraces  the  law  of  Kansas, 
Louisiana,  Maryland,  Michigan,  Minnesota, 
Nebraska,  and  New  Hampshire.  And  it  is 
pertinent  here  to  remark  that  in  Michigan 
(3  Mich.  Comp.  Laws  [1897]  H  8617,  chap. 
232,  S  2)  the  obtaining  of  a  divorce  in  anoth- 
er state  from  a  citizen  of  Michigan  is  made 
cause  for  the  granting  of  a  divorce  in  Mich- 
igan to  its  citizen.  A  like  provision  is  also 
in  the  statutes  of  Florida.  Fla.  Rev.  Stat. 
(1902)  §  1480. 

Under  proposition  d  we  embrace  the  re- 
maining states,  although  as  to  several  the 
classification  may  admit  of  doubt,  viz.,  Cali- 
fornia, Illinois,  Iowa,  Kentucky,  and  Ten- 
nessee. 

It  indubitably,  therefore,  follows  from  the 
special  review  we  have  made  of  cases  in  cer- 
tain states,  and  the  classification  just  made 
of  the  remaining  state  cases  which  were 
called  to  our  attention  and  which  we  have 
previously  cited  in  the  margin,  that  the  con- 
tention is  without  foundation,  that  such 
cases  establish  by  an  overwhelming  prepon- 
derance that,  by  the  law  of  the  several 
states,  decrees  of  divorce  obtained  in  a  state 
with  jurisdiction  alone  of  the  plaintiff  are, 
in  virtue  of  the  full  faith  and  credit  clause 
of  the  Constitution,  entitled  to  be  enforced 
in  another  state  as  against  citizens  of  such 
state.  Indeed,  the  analysis  and  classifica- 
tion which  we  have  made  serves  conclusive* 
ly  to  demonstrate  that  the  limited  recogni- 
tion which  is  given  in  most  of  the  states  to 
such  ew  parte  decrees  of  divorce  rendered  in 
other  states  is  wholly  inconsistent  with  the 
theory  that  such  limited  recognition  is  based 
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*upon  the  operation  of  the  full  faith  aiitl^6< 
credit    clause   of   the    Constitution    of   tb« 
United  States,  and,  on  the  contrary,  is  eon- 
sistent  only  with  the  conception  that  socfa 
limited  recognition  as  is  given  is  based  upon 
state    comity.    No    clearer    demonstration 
can  be  made  of  the  accuiacy  of  this  state- 
ment than  the  obvious  consequence  that  ii 
the  full  faith  and  credit  clause  uere  now  to 
be  held  applicable  to  the  enforcement  in  the 
states  generally  of  decrees  of  divorce  of  the 
character  of  the  one  liere  involved  it  would 
follow   that  the   law  of   nearly  all   of  the 
states   would   be  overthrown,  and   thus   it 
would  come  to  pass  that  the  decisions  wbich 
were  relied  upon  as  establishing  that  the 
due  faith  and  credit  claus3  applie^i  to  sacL 
decrees  would  be  overruled  by  the  adoption 
of  the  proposition  which  it  is  insisted  tbo«e 
decisions  maintain.    The  only  escape  from 
this  conclusion  would  be  to  say  that  tiie 
law  of  the  states  as  shown  by  the  decision* 
in  question  would  remain  unaffected  by  the 
ruling  of  the  full  faith  and  credit  ^uw. 
because  not  repugnant  to  that  clause.    Tbi« 
would  be,  however,  but  to  assert  that  the 
full   faith   and  credit  clause   required  not 
that  full  faith  and  credit  be  given  in  oo^ 
state  to  the  decrees  of  another  state,  but 
that  only  a  limited  and  restricted  enforce- 
ment of  a  decree  of  one  state  in  another 
would  fulfil  the  requirements  of  that  pro- 
vision  of  the   Constitution.    To  so  decide 
would  be  to  destroy  the  true  import  of  the 
full  faith  and  credit  clause,  as  pointed  out 
in  the  outset  of  this  opinion.    Thus,  in  its 
ultimate  aspect,  the  proposition  relied  upon 
reduces  itself  to  this,— either  that  the  »et- 
tled  law  of  most  of   the  states  of  the  Union  u 
to   divorce  decrees   rendered   in   one  state 
where  the  court  rendering  the  decree  had 
jurisdiction  only  of  the  plaintiff,  mv^l  be 
held  to  be  invalid,  or  that  an  imiMfrtaot 
provision  of  the  Constitution  of  the  Tnited 
States  must  be  shorn  of  its  rightful  roetB* 
ing. 

Without  questioning  the  power  of  ihf 
state  of  Connecticut  to  enforce  withm  iu 
own  borders  the  decree  of  divorce  which  H 
here  in  issue,  and  without  intimatinfr  * 
doubt  as  to  the  power  of  the  state  of  Nev 
York  to  give  to  a  decree  of  that  chancier 
•rendered  in  Connecticut,  within  the  border»[^Oi] 
of  the  state  of  New  York  and  as  to  it*  owv 
citizens,  such  efficacy  as  it  may  be  entitM 
to  in  view  of  the  public  policy  of  that  state, 
we  hold  that  the  decree  of  the  court  of  Coo^ 
necticut  rendered  under  the  circum^tuKv* 
stated  was  not  entitled  to  obligatory  enforce- 
ment in  the  state  of  New  York  by  virtot  ol 
the  full  faith  and  credit  clause.  It  there- 
fore follows  that  the  court  below  did  int 
violate  the  full  faith  and  credit  clause  of 
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the  Constitatioii  in  refusing  to  admit  the 
Connecticut  decree  in  evidence;  and  its  judg- 
ment is,  therefore,  afp/rmed, 

Mr.  Justice  Brow]i«  with  whom  were  Mr. 
Justice  Harlan,  Mr.  Justice  Brewer,  and 
Mr.  Justice  Holmes,  dissenting: 

Marriage  between  these  parties  was 
solemnized  June  4,  1868.  They  separated 
the  same  day,  without  a  consummation,  and 
hive  never  lived  together  since.  No  matri- 
monial domidl  was  ever  established  in  New 
York  or  elsewhere.  Defendant  left  New 
York  soon  after  the  wedding,  drifted  about 
the  country  for  several  years,  and  finally 
settled  in  Connecticut  in  1877;  remained 
there  twelve  years,  during  which  time,  and 
in  1881,  he  obtained  a  divorce  in  the  supe- 
rior court  of  Litchfield  county,  which  he 
now  sets  up  in  defense  of  this  action. 

Plaintiff  took  no  steps  for  twenty-six 
years  to  obtain  legal  separation  or  mainte- 
nance, when,  in  July,  1894,  she  applied  to 
the  superior  court  of  the  state  of  New  York 
for  a  summons  by  publication.  The  defend- 
ant did  not  appear,  and  a  decree  was  ren- 
dered against  him  by  default,  separating 
the  parties  and  granting  alimony  of  $1,500 
a  year.  This  decree  appears  to  have  been 
abortive,  so  far  as  respects  alimony,  at  least, 
probably  for  lack  of  personal  service  on  the 
defendant.  Meantime,  and  in  1891,  defend- 
ant had  inherited  a  considerable  property 
from  bis  father. 

This  action  was  begun  by  a  summons  dat- 
ed June  3,  1899,  thirty-one  years  after  the 
marriage;  was  served  upon  the  defendant, 
|l07]*who  answered  December  18,  1899,  setting 
up,  amongst  other  things,  the  decree  of  the 
superior  court  of  Litchfield  county,  dissolv- 
ing the  marriage,  the  validity  of  which  pre- 
sents the  only  Federal  question  in  this  case. 

1.  This  decree  is  attacked  upon  the  gpround 
that  the  Connecticut  court  acted  without 
jurisdiction  of  the  parties  lawfully  obtained. 
The  record  in  that  case  shows  that  notice 
of  the  pendency  of  the  petition  was  ordered 
to  be  published  in  a  Litchfield  paper,  and 
tlso  that  a  copy  of  the  petition  be  sent  to 
the  respondent  by  mail,  postage  paid,  at 
Tarrytown,  New  York.  While  there  is  no 
affidavit  of  the  publication  of  the  notice, 
there  is  a  recital  in  the  decree  "that  said 
complaint  and  writ  have  been  duly  served 
apon  the  defendant  pursuant  to  an  order 
<rf  notice  made  thereon  by  the  clerk  of  this 
«mrt"  This  is  sufficient  prima  facie  evi- 
dence of  the  publication  to  entitle  the  record 
to  be  received.  Applegate  v.  Lexington  d 
C.  County  Min.  Co.  117  U.  S.  255,  268,  29 
L.  ed.  892,  896,  6  Sup.  Ct.  Rep.  742,  where- 
in it  was  said  by  the  court  that  "while  it 
must  be  conceded  that,  in  order  to  give  the 
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court  jurisdiction  over  the  persons  of  the 
defendants,  all  the  steps  pointed  out  by  the 
statute  to  effect  constructive  service  on 
nonresidents  were  necessary,  yet  it  does  not 
follow  that  the  evidence  that  the  steps  were 
taken  must  appear  in  the  record,  unless,  in- 
deed, the  statute,  expressly  or  by  implica- 
tion, requires  it.  .  .  .  Therefore  every 
presumption  not  inconsistent  with  the  rec- 
ord is  to  be  indulged  in,  in  favor  of  its 
jurisdiction.  .  .  .  It  is  to  be  presumed 
that  the  court,  before  making  its  decree, 
took  care  to  see  that  its  order  for  construc- 
tive service,  on  which  its  right  to  make  the 
decree  depended,  had  been  obeyed." 

As  the  record  was  rejected  for  reasons  ap- 
pearing only  upon  its  face,  it  is  unnecessary 
to  decide  where  the  recitals  in  the  decree 
can  be  contradicted.  Possibly  the  New  York 
court  might  have  assailed  its  validity  by 
showing  that,  notwithstanding  the  recitals 
in  the  record,  the  court  acquired  no  juris- 
diction of  the  defendant  by  failure  to  com- 
ply with  the  order  of  the  court  with  refer- 
ence to  the  publication  of  notice  in  a  news- 
paper, *or  in  sending  a  copy  of  the  petition  [608] 
and  complaint  to  the  defendant  by  mail  at 
Tarrytown,  New  York,  the  last  known  place 
of  residence.  The  fact  that  the  referee  re- 
fused to  admit  the  record,  even  as  prima 
facie  evidence,  foreclosed  any  defense  founded 
upon  the  actual  failure  to  obtain  jurisdic- 
tion over  the  defendant. 

There  is  no  doubt  of  the  proposition  that 
a  decree  of  divorce  may  be  lawfully  obtained 
at  the  matrimonial  domicil,  notwithstanding 
that  the  defendant  may  have  taken  up  his  or 
her  residence  separate  from  the  other  party 
in  another  state,  providing  that  the  law  of 
the  domicil  with  respect  to  the  personal 
service  or  publication  be  scrupulously  ob- 
served. Atherton  v.  Atherton,  181  U.  S. 
155,  45  L.  ed.  794,  21  Sup.  Ct.  Rep.  544. 

Doubtless  the  jurisdiction  of  the  court 
granting  the  divorce  may  be  inquired  into, 
and  if  it  appear  that  the  plaintiff  had  not 
acquired  a  bona  fiae  domicil  in  that  state  at 
the  time  of  instituting  proceedings,  the  de- 
cree is  open  to  a  collateral  attadc  {Bell  v. 
Bell,  181  U.  S.  175,  45  L.  ed.  804,  21  Sup. 
Ct.  Rep.  551),  and  a  recital  in  the  proceed- 
ings of  a  fact  necessary  to  show  jurisdiction 
may  be  contradicted  {Thompson  v.  Whit- 
man, 18  Wall.  457,  21  L.  ed.  897;  Streit- 
wolf  V.  Streitwolf,  181  U.  S.  179,  45  L.  ed. 
807,  21  Sup.  Ct.  Rep.  550;  Andrews  v.  An- 
drews, 188  U.  S.  14,  47  L.  ed.  366,  23  Sup. 
Ct.  Rep.  237). 

Subject  to  these  conditions,  each  state 
has  the  right  to  regulate  the  marital 
status  of  its  citizens,  at  least  so  far  as  to 
determine  in  what  manner  and  by  whom 
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marriages  may  be  solemnized,  what  shall  be 
deemed  the  age  of  consent,  what  obligations 
are  assumed,  what  property  rights  are  cre- 
ated, for  what  causes  divorces  shall  be 
granted,  for  what  length  of  time  the  domi- 
di  of  plaintiff  shall  have  been  acquired  prior 
to  the  institution  of  the  proceedings,  and  in 
what  manner  notice  shall  be  given  to  the 
defendant.  Nor  is  the  power  of  the  legis- 
lature in  this  connection  ousted  by  the  fact 
that  the  other  party  to  the  contract  resides 
in  another  state,  provided  that  in  case  of 
proceedings  adverse  to  such  party  he  or  she 
shall  be  given  such  notice  as  due  process  of 
law  requires.  If  such  proceedings  be  in  rem 
or  quasi  in  rem,  notice  by  publication  is  or- 
dinarily deemed  sufficient.  But  in  case  of 
[600]  actions  in  personam  *for  the  recovery  of  dam- 
ages, personal  service  within  the  jurisdic- 
tion is  vital  to  the  proceedings.  Pennoyer 
v.  Neff,  95  U.  S.  714,  24  L.  ed.  665;  Huling 
V.  Kaw  Valley  R.  d  Improv  Co,  130  U.  S. 
659,  32  L.  ed.  1045,  9  Sup.  Ct.  Rep.  603. 

By  the  laws  of  Ck>nnecticut  of  1878  (chap. 
71,  p.  305)  exclusive  jurisdiction  is  given 
to  the  superior  courts  to  grant  divorces  for 
several  causes,  among  which  are  "wilful  de- 
sertion for  three  years  with  total  neglect  of 
duty,"  with  a  further  provision  (Rev.  Stat. 
S  4556)  that  plaintiff  shall  have  continu- 
ously resided  in  the  state  three  years  next 
before  the  date  of  the  complaint,  with 
certain  exceptions  not  material  to  be  no- 
ticed. A  further  provision,  §  4553,  that, 
''where  the  adverse  party  resides  out  of,  or 
is  absent  from,  the  state,  or  the  whereabouts 
of  the  adverse  party  is  unknown  to  the 
plaintiff,  any  judge  or  clerk  of  the  supreme 
court  of  errors,  or  of  the  superior  court,  or 
any  county  commissioner,  may  make  such 
order  of  notice  as  he  may  deem  reasonable, 
and  such  notice  having  been  g^ven  and  duly 
proved  to  the  court,  it  may  hear  such  com- 
plaint; if  it  finds  that  the  defendant  has 
actually  received  notice  that  the  complaint 
is  pending,  and  if  it  shall  not  appear  that 
the  defendant  has  had  such  notice,  the  court 
may  hear  such  case,  or,  if  it  see  cause,  order 
such  further  notice  to  be  given  as  it  may 
deem  reasonable,  and  continue  the  complaint 
until  the  order  is  complied  >vith.'' 

The  complaint  alleged  a  wilful  desertion 
of  the  plaintiff  for  more  than  three  years, 
and  the  court  found  this  to  be  the  fact. 

2.  The  case  turns  upon  the  question 
whether  the  superior  court  of  Litchfield 
county  gained  jurisdiction  by  a  residence  of 
the  plaintiff  within  the  state  for  more  than 
three  years.  The  testimony  also  showed 
that  the  defendant  had  acquired  a  separate 
domidl  in  New  York,  and  had  been  living 
there  for  about  thirteen  years. 
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In  discussing  this  question  two  propor- 
tions may  be  admitted  at  once,  and  discard- 
ed as  having  no  relevancy  to  the  case: 

1.  That  a  judgment  for  damages  in  ao  le- 
tion  in-  personam  is  valid  only  when  per- 
sonal service  has  been  made  upon  the  *6t-[€t 
fendant  within  the  jurisdiction  of  the  eoart 
rendering  the  judgment.  This  dispofes  tt 
once  of  the  cases  of  Pennoyer  v.  y%ff,  supr€ ; 
and  of  Mississippi  d  M.  R,  Co.  v.  Ward,  t 
Black,  486,  17  L.  ed.  311,  where  an  lova 
court  had  undertaken  to  abate  a  nuisance  oe 
the  Illinois  side  of  the  Mississippi  rirer; 
and  of  Delaware,  L.  d  W.  R,  Co,  v.  Pemityf- 
vania,  198  U.  S.  342,  49  L.  ed.  1077.  25  Sup. 
Ct.  Rep.  669,  where  a  state  had  attempted 

to  tax  property  having  a  permanent  sitns 
in  another  state. 

2.  That  the  courts  of  one  state  mav  not 
grant  a  divorce  against  an  absent  defendant 
to  any  person  who  has  not  acquired  a  bona 
fide  domicil  in  that  state.  The  same  rale 
applies  if  he  has  removed  thither  solelj  for 
the  purpose  of  acquiring  a  domidl  and  ob- 
taining a  divorce  for  a  cause  which  wovld 
have  been  insufficient  in  the  state  froa 
which  he  removed.  Andrews  v.  Andrews^ 
188  U.  S.  14,  47  L.  ed.  366,  23  Sup.  Ct.  Rep. 
237. 

The  jurisdiction  of  the  Connecticut  court 
in  this  case  is  shown  not  by  the  fictt  as 
they  appear  in  this  case,  but  from  the  record 
in  that  case,  and  primarily  from  the  peti- 
tion, which,  under  the  practice  in  that  sute^ 
is  incorporateo  with  the  summons.  The  alle- 
gations are: 

*'0n  the  first  day  of  January.  1860.  th» 
defendant  wilfully  deserted  the  plaintiff,  tnd 
has  continued  said  desertion,  with  total 
neglect  of  all  the  duties  of  the  marriage  o» 
her  part  to  be  performed  to  the  date  of  this 
writ,  being  for  more  than  three  jresrs,  tad 
during  the  plaintiff's  residence  in  this 
stete." 

It  is  conceded  that  such  desertion  is  good 
ground  for  a  divorce  in  Connecticut,  whieh 
may  be  granted  to  a  plaintiff  who  has  eoa- 
tinuously  resided  in  the  state  three  yesit 
next  before  the  date  of  the  eomplaint  1W 
complaint  obviously  made  a  c^^  U*x  di 
voroe  under  the  statute.  The  court  found 
that  the  complaint  and  writ  had  been  dniy 
served  on  the  defendant,  pursuant  to  sa 
order  of  notice  made  thereon  by  the  derk; 
that  the  allegations  of  the  complaint  hsd 
been  sustained,  and  a  divorce  was  granted. 

The  ease  then  resolves  itself  into  the  tin- 
gle question  whether  a  divorce  granted  to 
a  plaintiff  lawfully  domiciled  within  a  •tUtf  (•iM 
as  against  a  defendant  domiciled  la  anothtr 
state,  who  has  be«i  served  by  puUiestka 
or  letter  only,  is  a  valid  defuMt  to  a  mH 
by  the  latter  for  a  separation  and  alinoay. 
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Certain  cases  in  this  court  tend  strongly 
to  support  the  proceedings  in  Connecticut. 
Btrader  v.  Orahwm,  10  How.  82,  13  L.  ed. 
337,  was  an  action  to  recover  the  value  of 
certain  slaves  carried  into  Ohio,  a  free  state. 
The  case  was  dismissed,  as  involving  a  ques- 
tion of  the  local  law  of  Kentucky,  the  court 
remarking:  "Every  state  has  an  undoubted 
right  to  determine  the  status,  or  domestic 
and  social  condition,  of  the  persons  domi- 
ciled within  its  territory,  .  .  .  and 
...  it  was  exclusively  in  the  power  of 
Kentudcy  [wherein  the  suit  was  brought] 
to  determine  for  itself  whether  their  employ- 
ment in  another  state  should  or  should  not 
make  them  free  on  their  return." 

In  Barhwr  v.  Barber,  21  How.  682,  16  L. 
ed.  226,  a  New  York  court  decreed  a  sepa- 
ration and  alimony  to  the  wife.  The  hus- 
band removed  to  Wisconsin  for  the  purpose 
of  placing  himself  beyond  the  jurisdiction  of 
the  court  which  could  enforce  it,  and  there 
obtained  a  divorce  a  vinculo  upon  the  ground 
of  abandonment.  The  sole  question  raised 
by  the  record  was:  "Whether  a  wife  di- 
Torced  *a  mensa  et  thoro  can  acquire  an- 
other domiciliation  in  a  state  of  this  Union 
different  from  that  of  her  husband,  to  en- 
title her,  by  her  next  friend,  to  sue  him  in 
a  court  of  the  United  States,  having  equity 
jurisdiction,  to  recover  from  him  alimony 
doe,  and  which  he  refuses  to  make  arrange- 
ments to  pay ;  and  whether  a  court  of  equity 
is  not  a  proper  tribunal  for  a  remedy  in  such 
a  case." 

It  was  a  suit  to  recover  upon  a  judgment 
obtained  in  New  York  before  proceedings  in- 
itituted  in  Wisconsin,  and  was  sustained. 
Obviously,  the  Wisconsin  divorce  was  no  de- 
fense, but  its  validity  was  not  impugned. 

Cheever  v.  Wilson^  9  Wall.  109,  19  L.  ed. 
6W,  turned  upon  certain  rights  of  property, 
and  incidentally  upon  a  divorce  obtained  in 
Indiana,  in  a  suit  in  which  the  defendant 
appeared.  The  case,  however,  is  valuable 
for  two  questions  decided:  First,  that  a 
decree  of  divorce,  valid  and  eflfectual  by  the 
12]Uwt  of  the  state  *in  which  it  was  obtained, 
is  valid  and  effectual  in  all  other  states; 
second,  that  a  wife  may  acquire  a  domicil 
different  from  her  husband's  whenever  it  is 
necessary  or  proper  that  she  should  have 
taeh  a  domicil ;  and  on  such  a  domicil,  if  the 
ease  otherwise  allow  it,  may  institute  pro- 
ttedings  for  divorce,  though  it  be  neither 
her  husband's  domicil  nor  have  been  the 
domicil  of  the  parties  at  the  time  of  the 
marriage,  or  of  the  offense. 

Of  course,  it  follows  that  if  the  wife  may 
obtain  a  new  domicil,  her  husband  may  do 
fikewise,  as  was  done  in  this  case,  after  the 
reparation  or  abandonment  had  taken  place. 
In  delivering  the  opinion,  Mr.  Justice 
201  V.  8. 


Swayne  observed :  'The  decree  [of  divorce] 
was  valid  and  effectual  according  to  the  law 
and  adjudications  in  Indiana." 

The  Constitution  and  laws  of  the  United 
States  give  the  decree  the  same  effect  else* 
where  which  it  had  in  Indiana.  "  'If  a 
judgment  is  conclusive  in  the  state  where 
it  is  rendered,  it  is  equally  conclusive  every- 
where,' in  the  courts  of  the  United  States." 

In  Cheely  v.  Clayton,  110  U.  S.  701,  28 
L.  ed.  298,  4  Sup.  Ct.  Rep.  328,  a  divorce 
obtained  in  a  territorial  court,  upon  notice 
by  publication  insufficient;  under  the  laws  of 
the  territory,  was  held  to  be  of  no  effect. 
The  court,  however,  observing:  "If  a  wife 
is  living  apart  from  her  husband  without 
sufficient  cause,  his  domicil  is  in  law  her 
domicil;  and  in  the  absence  of  any  proof  of 
fraud  or  misconduct  on  his  part,  a  divorce 
obtained  by  him  in  the  state  of  his  domicil, 
after  reasonable  notice  to  her,  either  by  per^ 
sonal  service  or  by  publication,  in  accord* 
anoe  with  its  laws,  is  valid,  although  she 
never  in  fact  resided  m  that  state,"  citing 
Burlen  v.  Shannon,  115  Mass.  439,  and  Hunt 
V.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129. 

In  Maynard  v.  Hill,  125  U.  S.  190,  31  L. 
ed.  654,  8  Sup.  Ct.  Rep.  723,  a  legislative 
divorce  was  upheld,  and  it  was  said  that  the 
fact  that  no  cause  existed  for  the  divorce, 
and  that  it  was  obtained  without  the  knowl- 
edge of  the  wife,  cannot  affect  the  validity 
of  the  act.  It  was  further  said  that  though 
the  conduct  of  the  husband  merited  the 
strongest  reprobation,  his  abandonment  of 
his  wife,  his  loose  *morals,  and  shameless[613] 
conduct  could  have  no  bearing  upon  the 
power  of  the  assembly  to  pass  the  act. 

Four  recent  decisions  in  this  court  are  too 
important  to  pass  unnoticed.  In  Bell  v. 
Bell,  181  U.  S.  176,  45  L.  ed.  804,  21  Sup. 
Ct.  Rep.  551,  and  in  Streitwolf  v.  Streitwolf, 
181  U.  S.  179,  45  L:  ed.  807,  21  Sup.  Ct.  Rep. 
550,  it  was  held  that  a  divorce  obtained 
in  a  state  in  which  neither  party  was  dom- 
iciled, upon  sefTvice  by  publication,  and  in 
another  state,  was  entitled  to  no  faith  and 
credit.  These  decisions  were  unanimous. 
And  in  Andrews  v.  Andrews,  supra,  that  a 
divorce  obtained  by  one  who  had  gone  into 
another  state  ta  procure  a  divorce,  in  fraud 
of  the  law  of  the  domicil,  was  also  invalid. 

There  remains  the  case  of  Atherton  v. 
Atherton,  181  U.  S.  165,  45  L.  ed.  794,  21 
Sup.  Ct.  Rep.  544,  a  divorce  obtained  by  a 
husband  in  Kentucky,  which  had  been  the 
matrimonial  domicil,  though  the  wite  had 
been  absent  from  the  state  for  several 
months,  and  apparently  had  attempted  to  ac- 
quire a  new  domicil  in  New  York.  The 
court  took  care  to  confine  the  case  to  the 
one  point  decided,  namely,  the  validity 
of  a  divorce  obtained  at  ttie  matrimonial 
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domicil.  The  court,  out  of  abundant  cau- 
tion, expressly  disclaimed  that  the  case  in- 
volved the  validity  of  a  divorce  granted,  on 
constructive  service,  by  the  court  of  a  state 
in  which  only  one  of  the  parties  ever  had  a 
domicil ;  nor  the  question  to  what  extent  the 
good  faith  of  the  domicil  may  be  afterwards 
inquired  into.  ''In  this  case,  the  divorce 
in  Kentucky  was  by  the  court  of  the  state 
which  had  always  been  the  undoubted  dom- 
icil of  the  husband,  and  which  was  the  only 
matrimonial  domicil  of  the  husband  and 
wife.  The  single  question  to  be  decided  is 
the  validity  of  that  divorce,  granted  after 
such  notice  had  been  given  as  was  required 
by  the  statutes  of  Kentucky." 

While  the  Aiherton  Case,  as  already  stat- 
ed, was  confined  to  a  divorce  obtained  at  the 
matrimonial  domicil,  the  cases  cited  by  Mr. 
Justice  Gray  in  his  opinion  relate  to  di- 
vorces obtained  in  a  state  which  was  the 
domicil  only  of  the  complaining  party,  and 
are  practically  the  same  as  those  cited  by 
him  in  his  opinion  as  chief  justice  of  Massa- 
chusetts in  Burlen  v.  Shannon^  115  Mass. 
438.  In  reading  the  two  cases  together  one 
(614]  is  ^strongly  impressed  with  the  idea  that  in 
the  Atherton  CcLse  he  had  the  former  case 
in  mind,  and  gave  it  such  approval  as  the 
facts  in  the  latter  case  would  warrant.  Not 
only  had  the  court  of  appeals  of  Kentucky 
decided  that  a  wife  residing  in  that  state 
was  entitled  to  obtain  a  decree  of  divorce 
against  her  husband  who  had  left  the  state 
{RhyniB  v.  Rhyms,  7  Bush,  316;  Perzel  v. 
Perzel,  91  Ky.  634,  15  S.  W.  658),  but  a 
number  of  cases  from  other  states  were  cited 
holding  to  the  same  principle. 

The  opinion  of  the  court  in  the  present 
case  admits  that  where  the  domicil  of  the 
husband  is  also  the  domicil  of  matrimony, 
*  the  courts  of  that  domicil  may  disregard 
an  unjustifiable  absence  of  the  wife  there- 
from, and  treat  ner  as  having  her  domicil 
there  for  the  purpose  of  dissolving  the  mar- 
riage as  to  both  parties,  and  that  such  dis- 
solution would  be  recognized  in  all  other 
states  by  virtue  of  the  full  faith  and  credit 
clause,  citing  to  this  eflfect  Atherton  v.  Ath- 
erton, supra,  and,  as  a  corollary  therefrom, 
it  is  admitted  that  no  question  can  arise 
concerning  the  right  of  the  state  of  Con- 
necticut to  give  effect  to  a  decree  of  divorce 
rendered  in  favor  of  the  husband  while  dom- 
iciled in  that  state.  The  question  is,  un- 
doubtedly, as  stated,  whether  the  Connecti- 
cut court,  in  virtue  of  the  domicil  of  the 
husband  in  that  state,  had  jurisdiction  to 
render  a  decree  against  the  wife  which  was 
entitled  to  be  enforced  in  other  states,  un- 
der the  full  faith  and  credit  clause. 

I  deny,  however,  that  the  final  question 
is  whether  this  would  be  enforcing  a  personal 


judgment  rendered  in  another  state  agaitit 
the  defendant,  over  whom  the  court  render 
ing  the  judgment  had  not  acquired  jurit* 
diction.  A  proceeding  for  divorce  is  not  la 
personam  nor  of  an  exceptional  character,  ex- 
cept so  far  as  all  proceedings  in  rem  are  gov- 
erned by  a  different  rule  from  that  sppli- 
cable  to  proceedings  tn  personam.  The  Tmlid- 
ity  of  the  latter  class  depends  upon  persoaal 
service  of  the  defendant  being  obtained  wUh- 
in  the  jurisdiction.  The  validity  of  the  for- 
mer depends  upon  the  jurisdiction  of  tiie 
court  over  the  res — in  this  case  the  mar- 
riage relation,  the  domicil  of  the  plaintiff, 
and  such  jurisdiction  over  the  defendant  u 
as  is  consonant  *with  the  general  priadple<[i 
of  the  Constitution  with  regard  to  due  pro- 
cess of  law. 

The  propositions  cf  the  opinion,  as  vt 
understand  it,  may  be  summarixed  as  fol- 
lows: 

That,  if  one  government,  by  virtue  of  iti 
authority  over  marriage,  may  dissohre  the 
tie  as  to  citizens  of  another  govemmoit  t^ 
otber  government  would  have  a  similar  pow- 
er, and  hence  the  right  of  every  govemiwBt 
over  its  own  citizens  might  be  rendered  liti- 
gatory by  the  exercise  of  the  power  whiA 
every  other  government  possesses.  To  ill»- 
trate  by  the  present  case:  That,  if  the  hot- 
band  may  desert  his  original  domicil  in  New 
York,  go  to  the  state  of  Connecticut,  v^ 
quire  a  domicil  there,  and  procure  a  dirorcf 
which  would  be  binding  in  New  York  as  t» 
the  party  there  domiciled,  it  would  folio v 
that  the  power  of  the  state  of  Xew  York  u 
to  the  dissolution  of  the  marriage,  u  Ui  it* 
domiciled  citizen,  would  be  of  no  prAdic&l 
avail.  The  opinion,  however,  fail*  to  fUU 
the  logical  result  of  this  propo«ittoii,  nt, 
that  no  divorce  would  be  possible  in  ritbcr 
state  without  a  personal  service  apoa  ib« 
other  within  the  state.  If  the  bttwuii. 
having  his  domicil  in  Connecticut,  c«u'i 
not  obtain  a  divorce  against  hi*  wii* 
domiciled  in  New  York  without  a  persooil 
service,  it  follows  that  the  wife,  domin'-i 
in  New  York,  could  not  obtain  a  dirorc* 
against  her  husband  in  th«t  state  witboat  i 
personal  service  there. 

Undoubtedly  the  laws  of  some  state*  »i» 
more  liberal  upon  the  subject  of  dirof^ 
than  those  of  other  states,  but  that  doe*  **  * 
I  affect  the  question.  If  the  e^jmpUisi"' 
party  has  ac<]uired  a  domicil  in  the  »taU  ii 
which  he  institutes  proceeding*,  he  it  *^ 
titled  to  the  benefit  of  the  law*  of  that  *utf 
with  respect  to  tne  causes  of  divorce. 

It  is  argued  that,  as  the  Constitutittn  ^*' 
egated  no  authority  to  the  govemroeoi  <^ 
the  United  States  on  the  subject  of  narmi* 
and  divorce,  yet.  if  the  validity  of  the  t**" 
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oeeticnt  dlTCMroe  in  this  ease  £e  suBtained, 
it  follows  that  the  destruction  of  the  power 
of  the  states  over  the  dissolution  of  mar- 
risge  of  its  own  citizens  would  be  brought 

ll6]aboat  by  the  full  faith  and  credit  'clause  of 
the  Ck)n8titution.  But  this  was  the  very 
point  decided  in  the  Aiherton  Case,  where 
a  diTorce  obtained  in  Kentucky  by  publica- 
tion  was  held  good  in  New  York,  as  against 
a  proceeding  by  the  wife  for  a  divorce  in 
that  state.  It  is  true  that  the  matrimonial 
domicil  was  in  Kentucky.  But  this  does 
not  affect  the  proposition  asserted  in  the 
opinion,  that  the  decree  did  work  a  dissolu- 
tion of  the  marriage,  as  to  her,  by  the  oper- 
ation of  the  full  faith  and  credit  clause  of 
tne  Constitution,  and  to  that  extent  it  did 
work  a  destruction  of  the  power  of  the  state 
of  New  York  over  the  dissolution  of  the  mar- 
riage. But  the  argument  to  that  effect  was 
not  considered  by  this  court  to  be  sound.  It 
does  undoubtedly  follow  that  the  res,  that 
is,  the  marriage  relation,  was  as  much  in 
the  state  of  New  \ork  as  it  was  in  the  state 
of  Connecticut,  but  it  does  not  follow  that 
the  action  of  the  Connecticut  court  with  re- 
ipect  to  that  res  is  not  as  much  obligatory 
in  New  York  as  in  Connecticut.  It  is  of  the 
Tery  essence  of  proceedings  in  rem  that  the 
decree  of  a  court  with  respect  to  the  res, 
whether  it  be  a  vessel,  a  tract  of  land,  or  the 
marriage  relation,  is  entitled  to  be  respect- 
ed in  every  other  state  or  country.  The 
itatus  fixed  by  the  adjudication  in  the  state 
of  the  former  is  operative  everywhere.  In- 
deed, the  proposition  is  so  elementary  as  not 
to  need  the  citation  of  an  authority. 

The  conclusion  of  the  argument  is  that 
the  courts  of  New  York,  having  the  samo 
power  to  decree  a  dissolution  of  th6  mar- 
riage at  the  suit  of  the  wife  that  the  courts 
of  Connecticut  would  have  to  make  a  similar 
decree  at  the  suit  of  the  husband,  it  would 
become  a  mere  race  of  diligence  between  the 
parties  in  seeking  different  forums  in  other 
states;  or  the  celerity  by  which  in  such 
states  judgments  of  divorce  might  be  pro- 
cured would  have  to  be  considered  in  order 
to  decide  which  forum  was  controlling. 
Granting  this  to  be  the  case,  does  not  every 
plea  of  res  judicata  presuppose  a  prior 
judgment,  and  is  it  a  defense  to  such  plea 
that  such  judgment  was  obtained  by  su- 
periority in  a  race  of  diligence?  The  whole 
doctrine  is  founded,  if  not  upon  the  doctrine 

*17]of  superior  diligence,  at  least  upon  the  •the- 
ory of  a  prior  judgment,  which  fixes  irrevoca- 
bly the  rights  of  the  parties  whenever  and 
wherever  these  rights  may  come  in  question. 
Nor  is  the  rule  less  operative  where  suits 
ve  in  different  states  and  the  laws  applica- 
ble to  the  questions  therein  arising  are  dif- 
ferent. To  illustrate:  Suppose  a  note  and 
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mortgage  were  given  for  usurious  interest, 
and  the  mortgage  was  sought  to  be  fore- 
closed in  a  state  where,  by  statute,  usury 
would  invalidate  both  principal  and  interest, 
and  a  decree  were  obtained  dismissing  the 
bill,— can  it  be  doubted  that  if  the  note  were 
sued  upon  in  another  state  where  usury  did 
not  invalidate  the  security  the  plea  of  res 
judicata,  would  be  sustained  upon  the 
ground  that  the  rights  of  the  parties  had 
been  definitely  fixed  in  the  suit  for  the  fore- 
closure of  the  mortgage!  It  seems  to  me 
the  same  rule  applies  in  this  case.  So  long 
as  no  proceedings  are  taken,  the  marriage 
would  remain  valid  both  by  the  laws  of 
Connecticut  and  of  New  York.  But  if  a  suit 
be  instituted  by  either  party,  by  the  husband 
for  a  divorce  or  by  the  wife  for  a  mainte- 
nance, and  the  question  of  marriage  or  no 
marriage  be  made  an  issue,  and  decided  in 
the  case  first  brought,  that  decree  is  for- 
ever binding  upon  both  parties.  Had  the 
wife  in  this  case  brought  suit  to  dissolve 
the  marriage,  or  for  a  maintenance  in  af- 
firmation of  the  marriage,  the  decree  of  the 
court  in  New  York  would  have  been  as  bind- 
ing upon  the  court  in  Connecticut  as  tlie 
decree  obtained  in  Connecticut  ought  to  be 
upon  the  wife  in  New  York. 

The  cases  in  the  state  courts,  with  a  few 
exceptions,  hereinafter  noted,  overwhelming- 
ly preponderate  in  holding  that  where  the 
plaintiff  has  acquired  a  bona  fide  domicil  in 
a  particular  state  he  may  lawfully  appeal 
to  the  courts  of  that  state  for  a  dissolution 
of  the  marriage  tie,  for  the  causes  permitted 
by  its  statutes,  and  may  call  in  the  nonresi- 
dent defendant  by  publication.  To  abstract 
all  these  cases  woutd  unduly  prolong  this 
opinion. 

In  many  of  them  the  full  faith  and  credit 
clause  of  the  Constitution  does  not  seem 
to  have  been  called  to  the  attention  of  the 
court,  and  the  case  was  disposed  of  upon 
principles  of  comity, •which  give  to  the  court [618] 
a  certain  latitude  of  discretion,  whereas, 
under  the  full  faith  and  credit  clause,  the 
consideration  given  to  a  decree  in  the  state 
where  it  is  rendered  is  obligatory  in  every 
other  state. 

One  of  the  earliest  of  these  cases  is  that 
of  Harding  v.  Alden,  9  Me.  140,  23  Am.  Dec. 
540,  in  waich  the  parties  separated,  the 
husband  going  to  North  Carolina  and  the 
wife  to  Rhode  Island.  She  began  proceed- 
ings there,  which  culminated  in  a  divorce 
tor  adultery  committed  in  North  Carolina, 
the  husband  having  been  personally  cited 
to  appear,  but  refusing  to  do  so.  The  di- 
vorce was  held  to  be  valid,  the  court  ob- 
serving that  "the  protection  of  innocent  par- 
ties and  the  purity  of  public  morals  require 
that  divorces  lawfully  pronounced  in  one 
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jurisdiction,  and  the  new  relations  there- 
upon formed,  should  be  recognized  as  oper- 
ative and  binding  everywhere,''  in  the  ab- 
sence of  fraud  or  collusion.  The  ruling  was 
that  the  wife  was  entitled  to  dower  in  lands 
of  which  the  husband  was  seised  during 
coverture,  the  statute  expressly  giving  the 
right  where  divorce  was  decreed  for  the 
cause  of  adultery,  as  if  the  husband  were 
dead. 

In  Barber  v.  Root,  10  Mass.  260,  the  par- 
ties, originally  domiciled  in  Massachusetts, 
removed  to  Vermont,  and  established  a  per- 
manent domicil  there.  The  court,  while  re- 
pudiating the  idea  that  a  divorce  could  be 
granted  to  a  person  who  was  not  domiciled 
in  Vermont,  held  the  divorce  to  be  good. 

In  Hood  V.  Hood,  11  Allen,  196,  87  Am. 
Dec  709,  a  divorce  obtained  in  Illinois  by 
the  husband  for  desertion,  upon  notice  by 
publication  in  a  newspaper,  was  held  to  be 
valid  as  against  the  wife,  although  she  was 
then  living  in  Massachusetts  under  an  agree- 
ment on  his  part  to  pay  her  a  certain  sum 
per  week;  and  although  she  had  no  actual 
notice  of  the  proceedings,  and  was  not  in 
Illinois  during  the  pendency  thereof.  It  was 
further  held  that  she  could  not,  in  a  libel  for 
divorce  brought  by  her  in  Massachusetts, 
offer  evidence  that  the  Illinois  decree 
was  obtained  by  fraud,  and  upon  facts  which 
would  not  entitle  her  to  a  divorce  in  Massa- 
chusetts. In  a  subsequent  case  between  the 
[619]Bame  parties  *(110  Mass.  463)  the  court 
again  decided  that  the  Illinois  decree  could 
not  be  impeached,  and  that  she  was  not  en- 
titled to  dower  in  any  lands  of  which  the 
husband  was  seised  during  the  coverture. 

The  whole  subject  was  very  carefully  con- 
sidered iv  Burlen  v.  Shannon,  115  Mass. 
438,  which  was  an  action  against  the  hus- 
band for  board  furnished  the  wife.  The  hus- 
band, whose  wife  was  living  apart  from  him 
without  justifiable  cause,  removed  to  Indi- 
ana, acquired  a  domicil  there,  and  obtained 
a  decree  of  divorce  by  publication,  and  by 
leaving  a  summons  at  her  abode  in  Massa- 
ehosetts.  The  divorce  was  held  to  be  valid 
in  Massachusetts  as  to  all  persons,  although 
the  wife  had  never  been  in  Indiana,  never 
appeared  in  the  suit  there,  had  no  knowl- 
edge that  her  husband  contemplated  going 
to  that  state,  or  had  left  Massachusetts,  un- 
til after  he  had  filed  his  libel  for  divorce. 
The  authorities  are  reviewed  by  Mr.  Justice 
Gray,  and  the  conclusion  reached  that  the 
divorce  in  Indiana  was  valid. 

Oummington  t.  Belohertown,  149  Mass. 
223,  4  L.  R.  A.  131,  21  N.  £.  435,  was  an  ac- 
tion to  recover  expenses  incurred  by  the 
plaintiff  for  the  support  of  an  insane  pau- 
per. The  husband  had  removed  to  another 
state  and  procured  a  decree  annulling  the 
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marriage  on  the  ground  of  fraud  in  conecal- 
ing  from  him  the  fact  of  insanity  before 
their  marriage.  Notice  of  the  proceedin^pi 
was  served  upon  her,  but  she  was  not  repre- 
sented, and  it  was  held  that  the  decree  «u 
insufficient  to  annul  her  marriage  in  Ma^ca- 
chusetts.  It  was  held,  under  the  familiar 
rule  that  the  jurisdiction  of  the  foreiirii 
court  may  be  inquired  into,  that  the  wif«, 
when  the  proceedings  were  commenced  uiu 
concluded,  was  utterly  insane,  and  that  the 
record  of  the  New  York  courts  showed  her 
to  have  been  so,  and  that  no  guardian  wu 
appointed.  The  case  was  disposed  of  as  one 
over  which  the  New  York  court  had  ac- 
quired no  jurisdiction.  It  does  not  qualify 
in  any  way  tne  previous  case  of  Burlen  v. 
Shannon. 

The  case  of  Ditson  v.  DiUon,  4  R.  I.  87, 
is  directly  in  point,  and  I  understand  it  to 
be  so  admitted.  It  was  held  that  a  *divoree[tt 
in  Rhode  Island  on  the  ground  of  deMrtion 
was  valid,  though  the  husband  had  nerer 
been  within  the  jurisdiction  of  Rhode  Island, 
and  only  constructive  notice  of  the  pendency 
of  the  petition  had  been  given  him. 

The  rule  in  Kentucky  is  settled  inRkpwu 
V.  Rhyma,  7  Bush,  316,  in  which  a  wife  pro- 
ceeded against  her  husband  as  a  nonre^i 
dent  by  a  warning  order,  and  it  was  held 
that  the  court  had  jurisdiction  to  grant  ber 
a  divorce.  Chief  Justice  Robertson  remark- 
ing: "It  would  be  a  reproach  to  onr  legis- 
lation if  a  faithless  husband  in  Keotncky 
could  by  leaving  the  state,  deprive  hii 
abandoned  wife  of  the  power  of  obtaining  s 
divorce  at  home."  In  Hawkins  v.  Ragtdmlt, 
80  Ky.  353,  44  Am.  Rep.  483,  it  was  bcM 
that  a  divorce  obtained  by  the  husband  is 
Indiana  by  constructive  service  determiaed 
the  status  of  the  party  in  Kentucky,  sad 
under  the  statutes  of  that  state  it  barred 
all  claim  to  curtesy  or  dower  in  Kentucky 
lands.  To  the  same  effect  is  PerMtl  ▼.  Ptntl, 
91  Ky.  634,  15  b.  W.  658. 

The  law  of  California  it  aettled  in  fit 
Newman,  75  Cal.  213,  7  Am.  St.  Rep.  14«, 
16  Pac  887,  to  the  effect  that  a  suit  for  di- 
vorce, to  far  as  it  affects  the  status  of  tte 
parties  and  the  custody  of  their  children,  is 
a  proceeding  in  rem,  and  service  by  poblics 
tion  on  a  nonresident  defendant  is  good. 
This  ruling  was  repeated  in  Re  Jmme*,  f9 
Cal.  374,  37  Am.  St.  Rep.  00,  S3  Pae.  lltt 
where  it  is  declared  that  such  deeret  fai 
equally  valid  in  other  states. 

Nowhere  it  the  rule  more  strongly  asssii- 
ed  than  in  Tennessee,  where  a  decree  th- 
tained  in  Ilfinois  by  publication  wss  tm- 
tained  in  Thome  t.  King,  95  Tenn.  60.  51 
S.  W.  983,  and  where  it  seems  to  hare  b«M 
held  that  the  decree  could  not  be  impescM 
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eren  by  showixig  the  absei)<*e  of  necessary 
residence. 

In  Cooper  v.  Cooper,  7  Ohio,  pt.  2,  p.  238, 
it  was  held  tnat  a  divorce  granted  in  Indi- 
ana precluded  an  application  for  a  divorce 
and  alimony  in  Ohio.  In  Cow  v.  Cow,  19 
Ohio  St  502,  2  Am.  Rep.  415,  the  validity 
of  a  foreign  decree  of  divorce  obtained  by 
constructive  service,  except  so  far  as  regard- 
ed the  question  of  alimony,  was  sustained. 
The  same  ruling  was  made  in  Doerr  v.  For- 
aythe,  60  Ohio  St.  726,  40  Am.  St.  Rep.  703, 
35  N.  E.  1065,  holding  that  while  the  Indi- 
ttl]ana  divorce  was  good,  *it  did  not  aflfect  the 
property  rights  of  the  wife  in  the  state  of 
OUo. 

The  rule  in  Missouri  is  stateu  in  Oould  v. 
Crow,  57  Mo.  200,  that  a  divorce  regularly 
obtained  by  the  husband  in  Indiana  on  an 
order  of  publication  operates  as  a  divorce 
in  his  favor  in  Missouri,  so  as  to  prevent 
his  wife  from  claiming  dower  in  lands  owned 
by  him  in  that  state.  The  decree  so  pro- 
nounced is  a  judgment  in  rem  and  is  valid 
everywhere  under  the  Constitution  and  laws 
of  the  United  States.  A  like  ruling  was 
made  in  Anthony  v.  Rice,  110  Mo.  223,  19 
8.  W.  423. 

The  law  in  Kansas  is  settled  in  Rodgera 
?.  Rodgera,  66  Kan.  483,  43  Pac.  779,  to  the 
effect  that  the  courts  of  a  sister  state  may 
dissolve  a  marriage  relation  between  a  hus- 
band domiciled  there  and  a  wife  domiciled 
in  Kansas,  by  publication,  although  un- 
known to  her;  but  that  such  courts  have  no 
power  to  settle  the  title  of  lands  in  Kansas 
or  control  the  custody  of  children  residing 
there.  But  it  was  also  decided  in  Chapman  v. 
Ckofman^  48  Kan.  636,  29  Pac.  1071,  that 
a  wife  having  obtained  a  divorce  in  Ohio 
upon  service  by  publication,  was  not  en- 
titled to  dower  in  lands  in  Kansas  fraud- 
ulently conveyed  by  her  husband  in  fraud 
of  her  or  others. 

In  Bmiih  t.  Bmiih,  43  La.  Ann.  1140,  10 
8o.  248,  it  is  held  that  a  wife  may  acquire 
t  separate  domidl  from  that  of  her  hus- 
band, where  his  conduct  has  been  such  as 
to  famish  ground  for  divorce,  and  her  mar- 
riage status  becomes  subject  to  the  juris- 
diction of  that  domidl,  and  that  the  courts 
thereof  may  grant  a  divorce  upon  actual  or 
oonstmctive  notice.  The  rights  of  the  Lou- 
isiana courts  to  decree  a  divorce  against  an 
shsentee  by  means  of  substituted  service  is 
*gsin  affirmed  in  Butler  v.  Waahington,  45 
U.  Ann.  279,  19  L.  R.  A.  814,  12  So.  356. 

The  law  of  Wisconsin  is  the  same.  Bhafer 
▼.  Buahnell,  24  Wis.  372;  Cook  v.  Cook,  56 
Wis.  196,  43  Am.  Rep.  706,  14  N.  W.  33,  443, 
though  in  the  latter  ca«6  the  right  of  the 
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wife  to  an  interest  in  her  husband's  lands 
in  Wisconsin  was  preserved. 

In  Thompaon  v.  State,  28  Ala.  12,  the 
right  of  the  husband  to  emigrate  and  acquire 
a  new  domicil,  and  procure  a  ^divorce  upon[622] 
publication  in  the  state  of  his  domicil  was 
also  aflirmed.  See  also  Turner  v.  Turner,  44 
Ala.  437.  In  the  latter  case  it  is  indicated 
that  a  foreign  divorce  did  not  settle  the 
rights  of  the  wife  to  dower  in  his  lands,  or 
any  other  interests  of  a  pecuniary  char- 
acter. 

In  KUne  v.  Kline,  57  Iowa,  386,  42  Am. 
Rep.  47,  10  N.  W.  825,  a  decree  rendered  in 
another  state  on  service  by  publication  was 
recognized,  except  so  far  as  it  attempted  to 
fix  the  custody  of  the  minor  children.  In 
Van  Oradal  v.  Van  Oradal,  67  Iowa,  35,  24 
N.  W.  579,  the  property  rights  of  the  wife 
were  recognized,  but  this  right  was  limited 
to  property  within  the  state,  and  which  the 
husband  owned  at  the  time  of  the  divorce, 
and  not  to  what  he  subsequently  acquired. 
In  this  case  it  was  said;  'The  divorce  was 
granted  ...  in  May,  1880.  In  Novem- 
ber, 1881,  the  defendant's  father  died  in  this 
state,  possessed  of  certain  property  which 
the  defendant  inherited.  Now,  while  it  may 
be  that  the  plaintiff  might  be  entitled  to  ali- 
mony if  tne  defendant  had  owned  property 
in  the  state  at  the  time  the  divorce  was 
procfared  in  Nebraska,  she  cannot  be  so  en- 
titled because  he  has  subsequently  acquired 
property.  The  plaintiff,  if  entitled  to  ali- 
mony, was  so  entitled  at  the  time  the  di- 
vorce was  granted.  The  relation  of  husband 
and  wife  then  ceased,  and  neither  party  is 
entitled  to  any  share  or  interest  in  property 
which  may  be  subsequently  acquired.*' 

In  Indiana  the  right  of  a  wife  domiciled 
there  to  a  divorce  against  the  husband  who 
never  resided  in  that  state,  and  upon  whom 
service  was  only  obtained  by  publication,  is 
recognized  in  Tolen  v.  Tolen,  2  Blackf.  407» 
20  Am.  Dec.  742;  Hood  t.  Btate,  56  Ind.  203, 
26  Am.  Rep.  21;  and  in  Hilhiah  v.  Hattle, 
145  Ind.  59,  33  L.  R.  A.  783,  44  N.  E.  20, 
it  was  held  that  the  wife  had  no  rights  in 
his  property  by  virtue  of  her  marriage  re- 
lations with  the  husband,  though  the  court 
did  not,  in  the  divorce  proceedings,  adjudi- 
cate the  property  rights  ot  the  parties. 

In  Oamer  v.  Oamer,  66  Md.  127,  the  pow- 
er to  grant  a  divorce  against  a  nonresident, 
upon  whom  process  had  not  been  served,  was 
recognized,  but  the  right  to  a  decree  that  the 
nonresident  should  not  marry  again  was  de- 
nied. 

♦In  Thuraton  v.  Thuraton,  58  Minn.  279, [623] 
69  N.  W.  1017,  the  divorce  was  recognized, 
though  process  was   served  outside  of  the 
state.    But  it  was  held  that  the  question  of 
alimony  was  not  rea  judicata  by  reason  of 
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the  judgment.     The  wife  was  allowed  ali- 
mony out  of  the  property  in  Minnesota. 

The  validity  of  foreign  divorces  obtained 
without  personal  service  is  recogni^ied  in  Illi- 
nois, in  KnotcUon  v.  Knowlton,  155  111.  158, 
39  N.  E.  505,  and  in  Dunham  v.  Dunham, 
162  111.  589,  35  L.  R.  A.  70,  44  N.  E.  841. 

The  law  in  New  Jersey  appeared  at  one 
time  to  favor  the  contention  of  the  wife  in 
this  case.  Tne  gist  of  the' decisions  seemed 
to  be  that  a  foreign  decree  is  enforceable  in 
another  state  only  on  the  ground  of  comity. 
This  was  indicated  in  Doughty  v.  Doughty, 
28  N.  J.  £q.  581,  though  the  decree  in  that 
case  was  held  to  have  been  obtained  by 
fraud.  It  was  admitted  that  the  decree  ob- 
tained by  the  husband  iti  Illinois  was 
lawful  and  binding  there,  but  it  was 
held  that  it  did  not  change  the  status 
of  the  wife  in  New  Jersey,  her  citizenship 
there  being  admitted.  The  case  was  proper- 
ly decided  on  the  ground  that  the  husband 
went  to  Illinois  to  obtain  a  divorce,  and  ac- 
quired no  bona  fide  aomicil  there.  The  same 
rule  was  recognized  in  Flower  v.  Flower,  42 
N.  J.  Eq.  152,  7  Atl.  669.  These  cases,  how- 
ever, seem  to  have  been  overruled  in  Felt  v. 
Felt,  59  N.  J.  Eq.  606,  47  L.  R.  A.  546,  83 
Am.  St.  Rep.  612,  45  Atl.  105,  49  Atl.  1071, 
where  it  was  held  that  the  domieil  of  the 
complainant  in  a  foreign  state  was  sufficient 
to  give  jurisaiction,  notwithstanding  ttie  de- 
fendant had  not  been  served  witn  process 
there.  The  chief  justice  remarked  in  this 
case:  "A  condition  of  the  law  which  makes 
the  intercourse  of  a  man  and  woman  either 
legitimate  or  adulterous  as  they  happen  to 
be  within  the  limits  of  one  state  or  another 
is  not  to  be  tolerated  any  further  than  is 
plainly  required  by  public  policy."  This 
case  evidently  puts  New  Jersey  in  line  with 
the  vast  majority  of  other  states. 

The  cases  of  New  York  upon  this  sub- 
ject are  numerous  and  pei^haps  not  wholly 
reconcilable,  but  we  think  that  the  law,  as 
summarized  in  the  last  'case  of  Winston  v. 
Winston,  165  N.  Y.  553,  59  N.  E.  273,  is 
adverse  to  the  validity  of  a  divorce  obtained 
in  another  state  without  service  of  process 
|624]  within  the  jurisdiction.  Of  *the  same  tenor 
are  the  eases  in  Pennsylvania:  Colvin  v. 
Reed,  55  Pa.  375;  Reel  v.  Elder,  62  Pa.  308, 
1  Am.  Rep.  414.  North  Carolina:  Irhy  v. 
Wilson,  21  N.  C.  (1  Dev.  &  B.  Eq.)  568; 
Harris  v.  Harris,  115  N.  C.  587,  44  Am. 
St.  Rep.  471,  20  S.  E.  187.  South  Carolina: 
McCreery  v.  Davis,  44  S.  C.  195,  28  L.  R,  A. 
655,  51  Am.  St.  Rep.  794,  22  S.  E.  178. 

The  law  in  this  country,  then,  may  be 
summarized  as  follows:  In  Maine,  Massa- 
chusetts, Rhode  Island,  Kentucky,  Califor- 
nia, Tennessee,  Ohio,  Missouri,  Kansas,  Lou- 
isiana, Wisconsin,  Alabama,  Iowa,  Indiana, 
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Maryland,  Minnesota,  Illinois,  and  New  Jer- 
sey, the  validity  of  a  divorce  obtaised  im 
another  state  by  a  party  there  domiciled,  ia  a 
proceeding  where  constructive  service  itpoa 
the  defendant  only  is  obtained,  is  fnllv  rec- 
ognized. In  Ohio,  Iowa,  and  Minnesota,  aad 
perhaps  also  Louisiana  and  Alabama,  bcr 
right  to  alimony  and  to  dower  is  preaerrcd. 
i>ut  the  very  cases  which  limit  the  effect  of 
the  divorce,  so  far  as  property  rights  are 
concerned,  restrict  such  rights  to  dower  ta 
lands  of  which  the  husband  was  seised  dur- 
ing coverture,  and  inferentially,  at  least,  to 
alimony  from  such  property.  It  is  also  lim- 
ited to  property  within  the  state  where  not 
is  brought.  That  her  rights  in  her  ho*- 
band's  property  should  extend  to  property 
acquired  by  him  long  after  the  divorce  it 
nowhere  indicated. 

The  only  states  in  which  it  is  held  that  a 
party  domiciled  in  another  state  may 
obtain  a  divorce  there  by  oonstruetiTe 
ice  are  New  York,  Pennsylvania,  North 
South  Carolina. 

A  proceeding  for  divorce  is  a  suit  ta  twm, 
with  which  is  often  incorporated  a  soft  im 
personam.  The  res  is  aptly  stated  in  BlUmm 
V.  Martin,  53  Mo.  575,  as  *'the  sUtos  of  ths 
plaintiff  in  relation  to  the  defendant,  to  be 
acted  on  by  the  court.  This  relation  heimg 
before  tne  court  in  the  person  of  the  pUia- 
tiff,  the  court  acts  on  it,  and  disaolTes  it  bj 
a  judgment  of  divorce."  The  fact  mbac- 
quently  ascertained,  that  it  may  hate  beca 
procured  by  fraud  or  false  tc^roonv,  is 
wholly  beside  the  question,  as  we  shall  here- 
after show.  The  fact  that  the  hnsbaad 
changed  his  domieil  to  another  state,  aftrr 
the  cause  of  action  *arose,  is  also  immatcrii'  C 
The  status  of  the  husband  in  this  mm  was 
irrevocably  fixed  by  the  decree.  It  is  us- 
necessary  to  consider  how  far  it  affected  tbt 
status  of  the  wife  in  New  York«  which,  ia 
respect  to  other  questions,  may  be  subject  to 
the  local  law;  but  her  relations  as  ajt^iaiK 
her  husband  are  controlled  by  the  decrst 
which  fixed  his  status.  Indeed,  it  would  be 
a  reproach  to  our  jurisprudence  if  an  ia* 
jured  party  residing  in  obe  state  could  aot 
obtain  a  decree  from  the  other  party,  wit^ 
out  pursuing  the  offending  party  into  ta- 
other  and  distant  state,  where  he  or  ske 
may  have  chosen  to  establish  a  d<»nicil 

In  this  case  the  referee  reported  that  tte 
defendant  abandoned  the  plaintiff  withMt 
cause  or  justification.  An  exeeption  w«s 
taken  to  this  report,  and  the  testimony  «•• 
sent  up,  which  shows  that  the  parties  tepe* 
rated  on  the  day  of  their  marriaiie  asd 
have  never  lived  together  since.  The  testi- 
mony leaves  it  doubtful  whether  it  was  ft 
case  of  abandonment  or  of  separation  by  vn 
tual  consent.    It  does,  however,  show  that 
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plaintiff  took  no  steps  to  assert  her  marital 
rights  for  twenty-six  years  after  her  mar- 
riage. Her  husband  having  in  the  mean- 
time inherited  a  large  amount  of  property 
from  his  father,  she  b^^n  suit  for  divorce 
a  men9a  et  thoro  and  an  allowance  of  ali- 
mony. This  suit,  however,  was  ineffectual 
80  ^r  as  respects  the  alimony,  as  no  per- 
sonal service  was  obtained.  She  waited 
igain  for  five  years  and  began  this  proceed- 
ing both  for  a  separation,  which  she  had  al- 
ready obtained,  and  for  alimony. 

We  think  the  defendant  may  lawfully  re- 
plj  this:  ''You  are  pursuing  me  as  your 
husband  for  a  separation  de  jure  which  has 
existed  for  thirly-one  years  de  facto,  and 
since  1894  de  jure,  and  for  an  alimony  which 
is  obviously  the  sole  object  of  your  proceed- 
ing. Your  only  claim  against  me  is  as  your 
husband.  I  am  not  your  husband.  Twenty- 
three  years  ago  the  superior  court  of  Litch- 
field county,  Connecticut,  in  which  state  I 
had  an  actual  and  bona  fide  domicil,  and 
which  had  had  sole  jurisdiction  over  my 
marital  status  for  twelve  years,  liberated 
me  from  the  bonds  of  matrimony  and  pro- 
nounced me  a  free  man.  In  the  meantime  I 
hftTe  married  another  woman,  and  if  your 
] 'position  be  a  sound  one,  I  am,  at  least  in 
the  state  of  New  York,  a  bigamist,  and  my 
wife  an  adulteress."  It  is  difficult  to  con- 
eeive  of  a  case  calling  more  loudly  for  ^e 
application  of  the  general  doctrine. 

As  no  question  is  made  as  to  the  validity 
of  the  Connecticut  decree  and  its  legal  effect 
in  that  state,  and  as  this  court  has  repeat- 
edly decided  that,  under  the  full  faith  and 
credit  clause  of  the  Constitution,  a  judg- 
ment conclusive  in  the  state  where  it  is  ren- 
dered is  equally  conclusive  everywhere  in 
the  courts  of  the  United  States  ( Cheever  v. 
Wilaon,  9  Wall.  108,  19  L.  ed.  604;  Mills  v. 
^lyee,  7  Cranch,  483,  3  L.  ed.  412;  D'Arcy 
T.  Ketchum,  11  How.  165,  13  L.  ed.  648), 
I  do  not  understand  how  this  decree  can  be 
denied  the  same  effect  in  New  York  that  it 
has  in  Connecticut  without  disregarding  the 
constitutional  provision  in  question.  The 
result  is  that  the  husband,  freed  from  the 
bonds  of  matrimony  in  Connecticut,  was  at 
h*berty  to  contract  another  marriage  there, 
while  the  wife  cannot,  even  at  this  late  day, 
contract  another  marriage  in  New  York 
without  being  guilty  of  adultery. 

3.  It  is  insisted,  however,  that  the  decree 
of  the  Connecticut  court  was  obtained  by  the 
fniud  of  Haddodc,  in  stating  In  his  com- 
plaint that  his  wife  had  deserted  him,  when, 
in  the  present  case,  it  appears  from  his  own 
testimony  that  he,  in  fact,  abandoned  and 
Kfnsed  to  live  with  her,  or  that  they  sepa- 
rated by  mutual  consent. 

The  evidence  upon  which  the  Connecticut 
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decree  was  granted  does  not  appear  in  the 
record,  and  it  is  possible  that  the  case  uat* 
made  out  by  the  testimony  of  other  wit- 
nesses. But,  however  that  may  be,  this  de- 
cree cannot  be  impeached  by  evidence  that  it 
was  obtained  by  false  testimony,  even  tiiougu 
it  be  testimony  of  the  plaintiff  in  that  pro- 
ceeding and  the  defendant  in  this.  Hood  v. 
Hood,  11  Allen,  196,  87  Am.  Dec.  709,  in 
which  it  was  held  that  both  parties  had 
their  domicil  in  Illinois,  and  were  subject  to 
the  jurisdiction  of  its  courts,  and  that  the 
fact  of  desertion  by  the  wife  was  conclusive- 
ly settled  between  the  parties  by  the  decree 
in  Illinois,  and  it  was  not  competent  for  the 
wife  to  *contradict  it  on  a  libel  tiled  by  lier[6271 
afterwards  in  Massachusetts.  See  same  case, 
110  Mass.  463. 

The  rule  is  well  settled  that  while  a  judg- 
ment   or    decree    may    sometimes    be    im- 
peached   for   fraud,    it   can   only   be   for   a 
fraud  extrinsic  to  the  cause, — as,  that  the 
judgment  was   collusively   obtained   to  de- 
fraud some  other  person;  and  that  it  can- 
not be  impeached  by  either  of  the  parties 
thereto  by  reason  of  false  testimony  given  at 
the  time,  or  which  must  have  been  given  to 
establish  the  plaintiff's  case,  or  even  by  per-       , 
jury  of  one  of  the  parties  thereto.    Grant-       ' 
ing  that  the  testimony  shows  the  absence 
of  good  faith,  and  even  perjury,  on  the  part 
of  the  husband,  in  the  Connecticut  suit,  the      V 
decree  cannot  be  opened  for  that  reason,  or 
for  any  reason,  which  would  not  logicalJy 
involve  a  re-examination  of  the  entire  facta- 
upon  which  the  decree  is  obtamed.    Christ- 
mas  V,  Russell,  5  Wall.  290,  18  L.  ed.  475  ^ 
United  States  v.  Throckmorton,  98  U.  8.  61, 
25  L.  ed.  93;  Simms  v.  Slacum,  3  Cranch, 
300,  2   L.   ed.   446;    Ammidon  v.  Smith,   1 
Wheat.  447,  4  L.  ed.  132;  Smith  v.  Lewis,  3 
Johns.    157,   3   Am.    Dec.   469;    Marrioi  v. 
Hampton,  7  T.  R.  269;  Demerit  v.  Lyford, 
27  N.  H.  641,  546;  Peck  v.  Woodhridge,  3 
Day,  30;  Billing  v.   Murray,  6  Ind.  324,  63 
Am.  Dec.  385 ;    Homer  v.  Fish,  1  Pick.  435, 
11  Am.  Dec.  218;  Lewis  v.  Rogers,  16  Pa. 
18;   Sidensparker  v.   Sidenspwrker,  62  Me. 
481,  83  Am.  Dec.  527 ;  Boston  d  W.  R,  Corp. 
y.  Sparhawk,  1  Allen,  448,  79  Am.  Dec.  750; 
Damport  v.  Sympson,  Cro.   Eliz.   pt.  2,  p. 
620;   Eyres  v.  Spdgetoicke,  Cro.  Jac.  601; 
Mason   v.    Messenger,    17    Iowa,   261,   272; 
Walker  v.  Ames,  2  Cow.  428 ;  White  v.  Mer- 
ritt,  7  N.  Y.  352,  57  Am.  Dec.  527. 

When  it  is  considered  that  the  status  of 
the  defendant  was  fixed  by  the  decree  of  the 
Connecticut  court  in  1881,  in  a  proceeding 
of  which  his  wife  had  due  notice,  that  upon 
the  faith  of  this  decree  he  remarried  the 
following  year,  and  that  the  plaintiff  made 
no  move  to  establish  her  conjugal  rights  for 
thirteen  years  thereafter,  and  for  twenty- 
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six  years  after  her  marriage,  the  injustice 
of  holding  all  these  proceedings  to  he  null 
and  void,  even  upon  the  assumption  of  per- 
jury committed  by  the  defendant,  becomes 
the  more  manifest.  We  think  that  at  least 
the  record  should  have  been  received. 
I  regret  that  the  court  in  this  case  has 
[628]  taken  what  seems  to  *me  a  step  badcward  in 
American  jurisprudence,  and  has  virtually 
returned  to  the  old  doctrine  of  comity, 
which  it  was  the  very  object  of  the  ivdl 
faith  and  credit  clause  of  the  Constitution 
to  supersede. 

Mr.  Justice  Holmes,  with  whom  oon- 
eurred  Mr.  Justice  Harlan,  Mr.  Justice 
Brewer,  and  Mr.  Justice  Brown,  dissent- 
ing: 

I  do  not  suppose  that  civilization  will 

eome  to  an  end  whichever  way  this  case 
is  decided.  But  as  the  reasoning  which 
prevails  in  the  mind  of  the  majority  does 
not  convince  me,  and  as  I  think  that  the 
decision  not  only  reverses  a  previous  well-' 
considered  decision  of  this  court,  but  is 
likely  to  cause  considerable  disaster  to  inno- 
cent persons,  and  to  bastardize  children 
hitherto  supposed  to  be  the  offspring  of  law- 
ful marriage,  I  think  it  proper  to  express 
my  views.  Generally  stated,  the  issue  is 
whether,  when  a  husband  sues  in  the  court 
of  his  domicil  for  divorce  from  an  absent 
wife  on  the  ground  of  her  desertion,  the  jur- 
isdiction of  the  court,  if  there  is  no  personal 
service,  depends  upon  the  merits  of  the  case. 
If  the  wife  did  desert  her  husband  in  fact,  or 
if  she  was  served  with  process,  I  understand 
it  not  to  be  disputed  that  a  decree  of  di- 
vorce in  the  case  supposed  would  be  con- 
clusive, and  BO  I  understand  it  to  be  ad- 
mitted that  if  the  court  of  another  state, 
on  a  retrial  of  the  merits,  finds  them  to 
have  been  decided  rightly,  its  duty  will  be 
to  declare  the  decree  a  bar  to  its  inquiry. 
The  first  form  of  the  question  is  whether 
it  has  a  right  to  inquire  into  the  merits 
at  all.  But  I  think  that  it  will  appear 
directly  that  the  issue  is  narrower  even 
than  iJiat. 

In  Aiherion  v.  Atherton,  181  U.  S.  155, 
46  L.  ed.  794,  21  Sup.  Ct.  Rep.  544,  a 
divorce  was  granted,  on  the  ground  of  de- 
Bertion,  to  a  husband  in  Kentucky  against 
a  wife  who  had  established  herself  in  New 
York.  She  did  not  appear  in  the  suit  and 
the  only  notice  to  her  was  by  mail.  Before 
the  decree  was  made  she  sued  in  New  York 
for  a  divorce  from  bed  and  board,  but  pend- 
ing the  latter  proceedings  the  Kentucky 
suit  was  brought  to  its  end.  The  husband 
[6OT] appeared  •in New  York  and  setup  the  Ken- 
tucky decree.  The  New  York  court  found 
that  the  wife  left  her  husband  because  of 
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his  cruel  and  abusive  treatment,  without 
fault  on  her  part,  held  that  the  Kentucky 
decree  was  no  bar,  and  granted  the  wife 
her  divorce  from  bed  and  board.  The  New 
York  decree,  after  being  affirmed  by  the 
court  of  appeals,  was  reversed  by  this  court 
on  the  ground  that  it  did  not  give  to  the 
Kentucky  decree  the  faith  and  credit  which 
it  had  by  law  in  Kentucky.  *  Of  course,  if 
tne  wife  left  her  husband  because  of  his 
cruelty,  and  without  fault  on  her  part,  as 
found  by  the  New  York  court,  she  was  not 
guilty  of  desertion.  Yet  this  court  held  that 
the  question  of  her  desertion  was  not  open, 
but  was  conclusively  settled  by  the  Ken- 
tucky decree. 

There  is  no  difference,  so  far  as  I  can  see, 
between  Aiherton  v.  Atherton  and  the  pres- 
ent ea^,  except  that  in  Atherton  v.  Ather' 
ton  the  forum  of  the  first  decree  was  that 
of  the  matrimonial  domicil,  whereas  in 
this  the  court  was  that  of  a  domicil  after- 
wards acquired.  After  that  decision  any  gen- 
eral objection  to  the  effect  of  the  Connect- 
icut decree  on  the  ground  of  the  wife's  ab- 
sence from  the  state  comes  too  late.  So 
does  any  general  objection  on  the  ground 
that  to  rive  it  effect  invites  a  race  of  dili 
gence.  1  therefore  pass  such  arguments 
without  discussion,  although  they  seem  to 
me  easy  to  answer.  Moreover,  Atherton  v. 
Atherton  decides  that  the  jurisdiction  of  the 
matrimonial  domicil,  at  least,  to  grant  a 
divorce  for  the  wife's  desertion  without  per- 
sonal service,  does  not  depend  upon  the  fact 
of  her  desertion,  but  continues  even  if  her 
husband's  cruelty  has  driven  her  out  of  the 
s^te,  and  she  has  acquired  a  separate  dom- 
icil elsewhere,  upon  the  principles  which 
we  all  agree  are  recognized  by  this  court. 

I  can  see  no  ground  for  giving  a  less 
effect  to  the  decree  when  the  husband 
changes  his  domicil  after  the  separation  has 
taken  place.  The  question  whether  such  a 
decree  should  have  a  less  effect  is  the  only 
question  open,  and  the  issue  is  narrowed 
to  that.  No  one  denies  that  the  husband 
may  sue  for  divorce  in  his  new  domicil, 
or,  as  I  have  said,  that  if  he  gets  a  decree 
when  ^ae  really  has  been  deserted,  it  will  be  [630] 
binding  everywhere.  Hawkins  v.  Ragadale, 
80  Ky.  353,  44  Am.  Rep.  483,  cited  181  U. 
S.  162,  45  L.  ed.  799,  21  Sup.  Ct.  Rep.  644; 
Cheely  v.  Clayton,  110  U.  S.  701,  706,  28 
L.  ed.  298,  299,  4  Sup.  Ct.  Rep.  328.  It  is 
unnecessary  to  add  more  cases.  The  only 
reason  which  I  have  heard  suggested  for 
holding  the  decree  not  binding  as  to  the 
fact  that  he  was  deserted,  is  that  if  he 
is  deserted,  his  power  over  the  matri- 
monial domicil  remains  so  that  the  domi- 
cil of  the  wife  accompanies  him  where- 
ever  he  goes,  whereas  if  he  is  the  deserter  he 
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hma  no  such  power.  Of  ooiine  this  is  a  pure 
iletioii,  and  fiction  always  is  a  poor  ground 
for  changing  substantial  rights.  It  seems 
to  me  also  an  inadequate  fiction,  since  by 
the  same  principle,  if  he  deserts  her  in  the 
matrimonial  domicil,  he  is  equally  powerless 
to  keep  her  domicil  there,  if  she  moves  into 
another  state.  The  truth  is  that  jurisdic- 
tion no  more  depends  upon  both  parties 
haying  their  domicil  within  the  state,  than 
it  does  upon  the  presence  of  the  defendant 
there,  as  is  shown  not  only  by  Aiherton  y. 
Aiherton,  but  by  the  rights  of  the  wife  in 
the  matrimonial  domicil  when  the  husband 
deserts. 

There  is  no  question  that  a. husband  may 
establish  a  new  domicil  for  himself,  even 
if  he  has  deserted  his  wife.    Yet  in  these 
days  of  equality  I  do  not  suppose  that  it 
would  be  doubted  that  the  jurisdiction  of  the 
court  of  the  matrimonial  domicil  to  grant 
a  divorce  for  the  desertion  remained  for  her, 
18  it  would  for  him  in  the  converse  ease. 
See  Cheever  v.  Wilson,  9  Wall.  108,  19  L.  ed. 
(KM.    Indeed,  in  Ditson  v.  Ditsonf  4  R.  I. 
87,  which,  after  a  quotation  of  Judge  Cool- 
fly's  praise  of  it,  is  stated  and  relied  upon 
IS  one  of  the-  pillars  for  the  decision  of 
Atkerton  v.  Aiherton,  a  wife  was  granted 
a  divorce,  without  personal  service,  in  the 
state  of  a  domicil  acquired  by  her  after 
separation,  on  the  sole  ground  that  in  the 
(pinion  of  the  court  its  decree  would  be  bind- 
ing everywhere.     If  that  is  the  law  it  dis- 
poses of  the  case  of  a  husband  under  similar 
circumstances, — ^that  is  to  say,  of  the  pres- 
ent case,  a  fortiori;  for  I  suppose  that  the 
notion  that  a  wife  can  have  a  separate  dom- 
icil from   her  husband  is  a  modem  idea. 
At  least  Ditson  v.  Ditson  confirms  the  as- 
sumption that  jurisdiction  is  not  dependent 
Wljon  the  wife's  actually  residing  in  •the  same 
state  as  her  husband,  which  has  been  estab- 
lished by  this  court.    Atkerton  v.  Aiherton, 
•upro;  Maynard  v.  Hill,  126  U.  S.  190,  31 
L.  ed.  654,  8  Sup.  Ct.  Rep.  723;  Cheever  v. 
^xUon,  supra.     When  that  assumption  is 
oat  of  the  way,  I  repeat  that  I  cannot  see 
Any  ground  for  distinguishing  between  the 
extent  ef  jurisdiction  in  the  matrimonial 
toiieil  and  that,  admitted  to  exist  to  some 
stent,  in  a  domicil  later  acquired.    I  also 
Tcpeat  and  emphasize  that  if  the  finding  of 
»  second  court,  contrary  to  the  decree,  that 
the  husband  was  the  deserter,  destroys  the 
jumdiction  in  the  later  acquired  domicil 
l>Miase  the  domicil  of  the  wife  does  not 
fdlow  his,  the  same  fact  ought  to  destroy 
^  jurisdiction  in  the  matrimonial  domicil 
U>  in  consequence  of  her  husband's  conduct, 
^  wife  has  left  the  state.    But  Aiherton  v. 
^^^erton  decides  that  it  does  not. 

It  is  important  to  bear  in.  mind  that  the 
«01  V.  8. 


present  decision  purports  to  respect,  and  not 
to  overrule,  Aiherton  v.  Aiherton,  For  that 
reason,  among  others,  I  spend  no  time  in 
justifying  that  case.  And  yet  it  appears 
to  me  that  the  whole  argument  which  pre- 
vails with  the  majority  of  the  court  is  sim- 
ply an  argument  that  Aiherton  v.  Aiherton 
is  wrong.  I  have  tried  in  vain  to  discover 
anything  tending  to  show  a  distinction  be- 
tween that  case  and  this.  It  is  true  that  in 
Aiherton  v.  Aiherton,  Mr.  Justice  Gray  con- 
fined the  decision  to  the  case  before  the 
court.  Evidently,  I  should  say,  from  in- 
ternal evidence,  in  deference  to  scruples 
which  he  did  not  share.  But  a  court,  by 
announcing  that  its  decision  is  confined  to 
the  facts  before  it,  does  not  decide  in  ad- 
vance that  logic  will  not  drive  it  further 
when  new  facts  arise.  New  facts  have  aris- 
en. I  state  what  logic  seems  to  me  to  re- 
quire if  that  case  is  to  stand,  and  I  think 
it  reasonable  to  ask  for  an  articulate  indi- 
cation of  how  it  is  to  be  distinguished. 

I  have  heard  it  suggested  that  the  differ- 
ence is  one  of  degree.  I  am  the  last  man 
in  the  world  to  quarrel  with  a  distinction 
simply  because  it  is  one  of  degree.  Most 
distinctions,  in  my  opinion,  are  of  that  sort, 
and  are  none  the  worse  for  it.  But  the  line 
which  is  drawn  must  be  justified  by  the  fact 
that  it  is  *a  little  nearer  than  the  neare8t[632] 
opposing  case  to  one  pole  of  an  admitted 
antithesis.  When  a  crime  is  made  burglary  * 
by  the  fact  that  it  was  committed  thirty 
seconds  after  one  hour  after  sunset,  ascer- 
tained according  to  mean  time  in  the  place 
of  the  act,  to  take  an  example  from  Massa- 
chusetts (Rev.  Laws,  chap.  219,  §  10),  the 
act  is  a  little  nearer  to  midnight  than  if  it 
had  been  committed  one  minute  earlier,  and 
no  one  denies  that  there  is  a  difference  be- 
tween night  and  day.  The  fixing  of  a  point 
when  day  ends  is  made  inevitable  by  the 
admission  of  that  difference.  But  I  can  find 
no  basis  for  giving  a  greater  jurisdiction  to 
the  courts  of  the  husband's  domicil  when 
the  married  pair  happens  to  have  resided 
there  for  a  month,  even  if  with  intent  to 
make  it  a  permanent  abode,  than  if  they 
had  not  lived  there  at  all. 

I  may  add,  as  a  consideration  distinct 
from  those  which  I  have  urged,  that  I  am 
unable  to  reconcile  with  the  requirements  of 
the  Constitution,  article  4,  §  1,  the  notion 
of  a  judgment  being  valid  and  binding  in 
the  state  where  it  is  rendered,  and  yet  de- 
pending for  recognition  to  the  same  extent 
in  other  states  of  the  Union  upon  tb.e  comity 
of  those  states.  No  doubt  some  color  for 
such  a  notion  may  be  foimd  in  state  deci- 
sions. State  courts  do  not  always  have 
the  Constitution  of  the  United  States  vivid- 
ly present  to  their  minds.    I  am  responsible 
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for  language  treating  what  seems  to  me  the 
fallacy  as  open,  in  Blackinion  v.  Blackinton, 
i4i  Mass.  432,  430,  55  Am.  Rep.  484,  5  N. 
£.  830.  But  there  is  no  exception  in  the 
words  of  the  Constitution.  "If  the  judg- 
ment is  conclusive  in  the  state  where  it  was 
pronounced,  it  is  equally  conclusive  every- 
where." Christnuis  v.  Russelly  5  Wall.  290, 
302,  18  L.  ed.  476,  478.  Marshall,  Ch.  J., 
in  Hampton  v.  MVonnel,  3  Wheat.  234,  4 
L.  ed.  378;  Mills  v.  Duryee,  7  Cranch,  481, 
485,  3  L.  ed.  411,  413;  Story,  Const.  §  1313. 
See  also  Hancock  Nat.  Bank  v.  Farnum, 
176  U.  S.  640,  644,  645,  44  L.  ed.  619,  621, 
622,  20  Sup.  Ct.  Rep.  506.  I  find  no  quali- 
fication of  the  rule  in  Wisconsin  v.  Pelican 
Ins.  Co.  127  U.  S.  265,  32  L.  ed.  239,  8  Sup. 
Ct.  Rep.  1370.  That  merely  decided,  with 
regard  to  a  case  not  within  the  words  of 
the  Constitution,  that  a  state  judgment 
could  not  be  sued  upon  when  the  facts  which 
it  established  were  not  a  cause  of  action 
outside  the  state.  It  did  not  decide  or  even 
[633]  remotely  suggest  that  the  judgment  *  would 
not  be  conclusive  as  to  the  facts  if  in  any 
way  those  facts  came  in  question.  It  is  de- 
cided as  well  as  admitted  that  a  decree  like 
that  rendered  in  Connecticut  in  favor  of  a 
deserting  husband  is  binding  in  the  state 
where  it  is  rendered.  Maynard  v.  Hilly  su- 
pra, I  think  it  enough  to  read  that  case  in 
order  to  be  convinced  that  at  that  time  the 
court  had  no  thought  of  the  divorce  being 
confined  in  its  effects  to  the  territory  where 
it  was  granted,  and  enough  to  read  Atherton 
y.  Atherton  to  see  that  its  whole  drift  and 
tendency  now  are  reversed  and  its  necessary 
eonsequenoes  denied. 


PREDERICK  St.  JOHN,  Plff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
(See  8.  C.  Reporter's  ed.  633-638.) 

CoBstltvtloiial  Imir— equal  proteetlon  of 
tke     lairs  —  diserimiiiatloii.— Nonprodu- 

cing  venders  of  milk  are  not  denied  the  equal 
protection  of  the  laws  guaranteed  by  the 
14tb  Amendment  to  the  Federal  Constitution 
because  thej  are  not  given  the  privilege  ac- 
corded to  producing  venders  of  exempting 
themselves  from  actions  or  penalties  for  viola- 
tions of  the  provisions  of  the  New  York 
agricultural  law  to  prevent  the  sale  of  adul- 
terated milk  by  showing  that  the  milk  sold 

NOTB. — As  to  the  validity  of  class  legisUh 
tton—ete  notes  to  State  v.  Goodwill,  6  L.E.A. 
621.  and  State  v.  Loomls,  21  L.R.A.  789. 

As  to   constitutional  equality  of  privileges, 
immunities,  and  protection — tee  note  to  Lonls- 
vllle  Safety  Vault  &  T.  Co.  v.  LonltvUle  &  N. 
R.   Go.   14  L.RJL  670. 
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or  oflFered  for  sale  by  them  is  In  the 

dltlon  as  when  It  left  the  herd  of  the  pee- 

dncer. 

[No.  210.] 

Argued  March  14,  1906.    Decided  April  16, 

1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
entered  pursuant  to  the  mandate  of  the 
Court  of  Appeals  of  that  state,  affirming 
the  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  Fourth  Department, 
which,  overruling  exceptions  ordered  to  be 
heard  in  that  'court  in  the  first  instance,  en- 
tered judgment  on  a  verdict  directed  in  fa- 
vor of  plaintiffs  at  a  trial  term  of  the  :>a- 
preme  Court,  held  in  and  for  the  county  of 
i:.rie,  in  that  state,  in  an  action  to  recover 
a  penalty  for  selling  adulterated  milk.  Af- 
firmed. 

^ee  same  case  below,  178  N.  Y.  617,  70 
N.  E.  1104. 

The  facts  are  stated  in  the  opinion. 

Mr.  'William  Brennaiiv  Jr^  argued  the 
cause  and  filed  a  brief  for  plaintiff  in 
error: 

The  statute  in  question  places  burdens 
and  obligations  upon  nonproducing  veoden 
of  milk  that  producing  venders  do  not  have 
to  bear. 

Coiling  v.  Kansas  City  Stock  Yards  Co. 
(Cotting  v.  Qodard)  183  U.  S.  79.  4«  L 
ed.  92,  22  Sup.  Ct.  Rep.  30;  8taU  v.  Bewm, 
61   Kan.   146,  47  L.R.A.  369,  59  Pac  S40. 

It  makes  all  evidence  of  intent  imma- 
terial in  the  case  of  the  nonproducing  vend- 
er of  milk,  and  material  in  the  case  of  the 
producing  vender  of  that  commodity. 

People  V.  Laesser,  79  App.  Div.  S94,  79 
N.  Y.  Supp.  470;  MissouH  t.  Lewis  (Boip- 
man  v.  Leuns)  101  U.  S.  22,  25  L.  el 
980;  Barhier  v.  ConnoUy,  113  U.  8.  27, 
28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357 ;  Cooky, 
Const  Um.  6th  ed.  pp.  484-486. 

It  makes  the  same  act  a  crime  if  dost 
by  one  person,  and  a  blameless  act  if  doat 
by  another  person. 

Yiok  Wo  V.  Hopkins,  118  U.  a  366.  » 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064 ;  Conaotiy 
V.  Union  Bewer  Pipe  Co.  184  U.  S.  540.  H 
L.  ed.  679,  22  Sup.  Ct.  Rep.  431 ;  (Mf,  C. 
d  8.  P.  R.  Co.  V.  EUis,  165  U.  a  150.  41 
L.  ed.  666,  17  Sup.  Ct  Rep.  255. 

Mr,  Horace  lCeG«ire  argued  theoaoM, 
and,  with  Mr.  Julius  M.  Mofor,  filed  ■ 
brief  for  defendant  in  error: 

The  act  in  question  was  intended  te 
secure  the  general  comfort,  health,  and  pros* 
perity  of  the  state,  and  was  within  Hs 
police  powers. 

People   T.    Oipperiy,    101    N.    Y.   63i  4 
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N.  E.  107;  People  t.  West,  106  N.  Y.  293, 
60  Am.  Rep.  452,  12  N.  E.  610;  People  v. 
Kibler,  106  N.  Y.  321,  12  N.  E.  795;  Aua- 
Nil  T.  Tennessee,  179  U.  S.  349,  45  L.  ed. 
228,  21  Sup.  Ct.  Rep.  132 ;  People  v.  Laes- 
9er,  79  App.  Div.  384,  79  N.  Y.  Supp.*  470. 

The  statute  in  question  does  not  violate 
I  1  of  the  14tb  Amendment  of  the  Con- 
fititntion  of  the  United  States. 

Jacchson  v.  Massachusetts,  197  U.  S.  11, 
49  L  ed.  643,  25  Sup.  Ct.  Rep.  358 ;  Loch- 
•er  T.  Ifew  York,  198  U.  S.  45,  49  L.  ed. 
W7,  25  Sup.  Ct.  Rep.  539;  Jones  v.  Brim, 
165  U.  S.  180,  41  L.  ed.  677,  17  Sup.  Ct. 
Bep.  282;  ConnoUy  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct  Rep.  431. 

Mr.  Justice  McKeniui  delivered  the  opin- 
ion of  the  court: 

Plaintiff  in  error  is  a  nonproducing  whole- 
sale and  retail  milk  dealer  in  the  city  of 
llBuffalo,  New  York.  In  February,  1903,  'he 
exposed  for  sale  and  sold  a  quantity  of  milk 
in  violation  of  §§  20  and  22  of  chapter  33S 
of  the  laws  of  New  York  for  the  year  1893, 
and  its  amendments  and  supplements,  in 
that  the  said  milk  contained  more  than  88 
per  cent  of  water  and  less  than  12  per  cent 
of  milk  solids,  to  wit,  89.24  pe**  cent  of  water 
and  10.36  per  cent  of  milk  solids. 

The  commissioner  of  agriculture  qf  the 
itate,  in  pursuance  of  said  laws,  filed  a 
complaint  against  plaintiff  in  error  in  the 
ntpreme  court  of  the  state,  charging  him 
with  the  violation  of  the  laws,  and  that  it 
was  his  second  offense.  Judgment  was 
prayed  for  the  sum  of  $200,  in  pursuance  of 
1 37.  Plaintiff  in  error  admitted  the  charge, 
but  alleged  in  defense  that  the  laws  were  in 
contravention  of  §  1  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States; 
also  of  the  Constitution  of  New  York. 

At  the  trial  he  offered  to  show  that  the 
Biilk  from  which  the  sample  exhibited  in  the 
case  was  taken  was  in  the  same  condition 
when  the  sample  was  taken  as  it  was  when 
it  left  the  herd  of  the  producer.  The  testi- 
DJony  was  rejected  and  plaintiff  in  error  ex- 
cepted. The  court  directed  the  jury  to  find 
t  verdict  against  him  for  $100  and  costs, 
vhieh  was  done.  He  excepted  to  the  ruling. 
Under  the  procedure  in  New  York  the  court 
ordered  the  exceptions  to  be  heard  in  the 
appellate  division.  In  that  court  the  ex- 
ceptions were  overruled,  a  motion  for  a 
lew  trial  was  denied,  and  judgment  entered 
o&  the  verdict.  On  appeal,  the  court  of  ap- 
pcils  affirmed  the  judgment,  and  the  record 
and  proceedings  were  remanded  to  the  su- 
preme court,  where  judgment  was  entered  in 
accordance  with   the   remittitur   from   the 
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court  of  appeals.     This  writ  of  error  was 
then  sued  out. 

The  purpose  of  the  law  which  is  assailed 
is  to  prevent  the  sale  of  adulterated  and  un- 
wholesome milk.  Section  20t  defines  •what [635] 
milk  shall  be  deemed  adulterated,  and  it 
gives  a  very  comprehensive  meaning  to  the 
word.  Section  22  prohibits  the  sale  or  of- 
fering for  sale  of  such  milk,  or  "any  un- 
clean, impure,  unhealthy,  or  unwholeson;o 
milk."  Section  7  makes  intention  immateri- 
al. Section  37  provides  for  the  forfeiture  to 
the  people  of  the  state  of  New  York  of  not 
less  than  $50  for  the  first  violation  of  the 
law,  and  increiased  sums  for  second  and  sub- 
sequent violations,  and  also  makes  violations 
of  the  law  misdemeanors.  Section  12  is  tha 
one  which  is  especially  complained  of.  It 
was  added  to  the  original  law  in  1808,  and 
is  (omitting  matter  not  necessary  to  quote) 
as  follows: 

"Sec.  12.  Inspection,  how  conducted. 
.  .  .  In  taking  samples  of  milk  for 
analysis  at  a  creamery,  factory,  platform, 
or  other  place  where  the  same  is  delivered 
by  the  producer  for  manufacture,  sale,  or 
shipment,  or  from  a  milk  vender  who  pro- 
duces the  milk  which  he  sells,  with  a  view 
of  prosecuting  the  producer  of  such  milk  for 
delivering,  selling,  or  offering  for  sale  adul- 
terated milk,  the  said  commissioner  of  agri* 
culture  or  assistant  or  his  agent  or  agents 
shall,  within  ten  days  thereafter,  with  the 
consent  of  the  said  producer,  take  a  sample 
in  a  like  manner  of  the  mixed  milk  of  the 
herd  of  cows,  from  which  the  milk  first  sam- 
pled was  drawn,  and  shall  deliver  the  dupli- 


tSec.    20.  DeflnitloDS.     .     .     . 
The  term  ''adulterated  milk/'  when  so  osed^ 
means : 

1.  Milk  containing  mpre  than  88  per  centum 
of  water  or  fluids. 

2.  Milk  containing  less  than  12  per  centum 
of  milk  solids. 

8.  Milk  containing  less  than  8  per  centum  of 
fat. 

4.  Milk  drawn  from  cows  within  fifteen  days 
before  and   five  days  after  parturition. 

6.  Milk  drawn  from  animals  fed  on  distillery 
waste  or  any  substance  in  a  state  of  fermenta- 
tion or  putrefaction,  or  any  unhealthy  food. 

6.  Milk  drawn  from  cows  kept  in  a  crowded 
or  unhealthy  condition. 

7.  Milk  from  which  any  part  of  the  cream 
has  been  removed. 

8.  Milk  which  has  been  diluted  with  water 
or  any  other  fluid,  or  to  which  has  been  added 
or  into  which  has  been  introduced  any  for- 
eign substance  whatever. 

All  adulterated  milk  ehall  be  deemed  un- 
clean, unhealthy,  impure,  and  unwholesome. 

Sec.  22.  Prohibition  of  the  sale  of  adulterated 
milk. — No  person  shall  sell  or  exchange,  or 
oflFer  or  expose  for  sale  or  exchange,  any  un- 
clean, Impure,  unhealthy,  adulterated,  or  un- 
wholesome milk.    .    •    . 
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eate  Bample  to  the  said  producer,  and  ihall 
eaiiJBe  the  sample  taken  by  himself  or  his 

[686]  agent  to  be  analyzed.  If  the  sample  of  *milk 
last  taken  by  the  commissioner  of  agricul- 
ture or  his  agent  or  agents  shall,  upon  analy- 
sis, prove  to  contain  no  higher  percentage  of 
milk  solidB  or  no  higher  percentage  of  fat 
than  as  the  sample  taken  at  the  creamery, 
factory,  platform,  or  other  place,  then  no 
action  shall  lie  against  the  said  producer 
for  violation  of  subdivisions  1,  2,  3,  7,  and  8 
of  §  20  of  the  agricultural  law.  In  taking  a 
second  sample,  as  above  set  forth,  from  the 
mixed  milk  of  the  herd,  it  shall  be  the  duty 
of  the  commissioner  of  agriculture  to  have 
an  assistant,  agent,  or  agei^ts  present  during 
the  entire  time  in  which  the  said  cattle  are 
being  milked,  to  observe  closely  so  as  to  be 
sure  that  the  milk  thus  to  be  sampled  is  not 
adulterated,  and  to  see  that  it  is  thoroughly 
mixed,  so  ti&at  the  sample  taken  shall  be  a 
fair  sample  of  the  average  quality  of  the 
mixed  milk  of  the  entire  dairy  or  herd  of 
oows  of  said  producer.  If,  however,  the  said 
producer  refuses  to  allow  such  examination 
of  the  milk  produced  by  his  dairy,  then  he 
shall  be  precluded  from  offering  any  evidence 
whatever  tending  to  show  that  the  milk  de- 
livered by  him  at  the  said  creamery,  factory, 
platform,  or  other  place  was  just  as  it  came 
from  the  cow.  If  the  said  producer  does 
permit  such  examination,  the  commissioner 
of  agriculture  shall,  upon  receiving  appli- 
eation  therefor,  send  to  said  producer  a 
copy  of  the  analysis  of  each  of  the  samples 
of  milk  so  taken  and  analyzed  as  *above  pro- 
vided." [N.  Y.  Laws  1898,  chap.  567,  §  1.] 
The  contention  of  plaintiff  in  error  is 
that  nonprodudng  venders  are  discriminated 
against,  and  hence  denied  the  equal  pro- 
tection of  the  laws,  contrary  to  the  provi- 
sions of  the  14th  Amendment  of  the  Consti- 
tution of  the  United  States,  in  that  they 
may  not,  as  producing  venders  may,  exempt 
themselves  from  actions  or  penalties  for 
violations  of  subdivisions  1,  2,  3,  7,  and  8  of 
§  20  by  showing  that  the  milk  sold  or  of- 
fered for  sale  by  them  is  in  the  same  condi- 
tion as  when  it  left  the  herd  of  the  producer. 
K  haa  been  decided  many  times  that  a 
state  may  classify  persons  and  objects  for 
the  purpose  of  legislation.  We  will  assume 
the  cases  are  known  and  proceed  immediate- 

[687] iy  to  oonflider  'whether  the  classification  of 
the  law  is  based  on  proper  and  justifiable 
distinctions,  considering  the  purpose  of  the 
law  and  the  meana  to  be  observed  to  effect 
that  purpose. 

.By  referring  to  §  20  it  will  be  observed 
that  adulterated  milk,  as  there  defined,  in- 
eludes  not  only  that  to  which  something  has 
been  added,  but  milk  from  which  the  creaui 
has  been  removed,  or  which  is  deficient 
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naturally  in  certain  substaneea,  or  takes 
from  cows  fed  on  certain  things,  or  eovt  ii 
certain  conditions  when  milked.  In  other 
words,  the  purpose  of  the  law  is  to  seeaic 
to  the  population,  adult  and  infant,  milk 
attaining  a  certain  standard  of  purity  aai 
strength.  All  other  milk  is  declared  to  be 
'^unclean,  impure,  unhealthy,  adulterated, 
or  unwholesome." 

It  is  not  contended  that  such  purpose  is 
not  within  the  power  of  the  state,  but  it 
is  contended  that  the  power  is  not  exereijed 
on  all  alike  who  stand  in  the  same  reUtion 
to  the  purpose,  and  quite  dramatic  illostn- 
tions  are  used  to  show  discriminatioo.    A 
picture  is  exhibited  of  producing  and  wn- 
producing  venders  selling  milk  side  by  sid^; 
the  latter,  it  may  be,  a  purchaser  from  tH« 
former ;  the  act  of  one  permitted,  the  act  of 
the  other   prohibited   or  penalized.     If   ft 
could  look  no  farther  than  the  mere  act  of 
selling,  the  injustice  of  the  law  might  be  dc»- 
onstrated ;  but  something  more  must  be  eoa- 
sidered.    Not  only  the  final  purpoee  of  the 
law  must  be  considered,  but  the  means  ol 
its  administration, — the  ways  it  may  be  de> 
feated.    Legislation,  to  be  practical  and  effi- 
cient, must  regard  this  ^Mcial  purpoee  a« 
well  as  the  ultimate  purpose.    The  tdtinate 
purpose  is  that  wholesome  milk  shall  reaek 
the  consumer,  and  it  is  the  conception  of  the 
law  that  milk  below  a  certain  strength  3 
not  wholesome,  but  a  difference  is  nude  be 
tween    milk    naturally    deficient   and   niU 
made  so  by  dilution.    It  is  not  for  ui  to  uj 
that  this  is  not  a  proper  difference,  sad  re- 
garding it  the  law  fixes  its  sUndard  br  milk 
in  the  condition  that  it  comes  from  the  bf ri 
It  is  certain  that  if  milk  starts  pure  frma 
the  producer  it  will  reach  the  consumer  pur^, 
if  not  tampered  with  on  the  way.    To  pir- 
vent  such  tampering  the  law  is  framed  and 
*its  penalties  adjusted.    As  the  standard  w-fi 
tablished  can  be  proved  in  the  fc«f>d«  of  a 
producing  vender,  he  is  exempt  from  the  pen 
alty;  as  it  cannot  certainly  be  proved  in  the 
hands  of  other  venders  so  as  to  prevent  era* 
sions  of  the  law,  such  venders  are  not  ex- 
empt.   In  the  one  case  the  source  of  mlk 
can  be  known  and  the  tests  of  the  statute  ap- 
plied; in  the  other  caae  this  would  be  im- 
possible, except  in  few  instances.    We  cas 
not   see   that   any   particular   hardahip  rr- 
suits.    The  nonproducing  vender  moat  ete^ 
cise   care   in   his   purchases,   and   f^Kid  a.l 
around    may    be    accomplished.      Throng 
penalty    on    tlie    nonproducing   vender  tW 
producer  is  ultimately  reached,  tboufrb  it 
may  seem  to  be  indulged.     He  will  haw  ta 
raise  the  standard  of  the  milk  of  his  hcfd  if 
he  would  keep  or  extend  his  trade  aa  aay 
thing  but  a  mere  retailer  of  hia  priklurt 

Judgment  affirmed, 
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J.  6.  RAWLINS,  Milton  Rawlins,  Leonard 
Rawlins,  and  Jesse  Rawlins,  Pltf,a.  in  Err,, 

9, 

STATE  OF  GEORGIA. 

(See  a  C  Beporter*8  ed.  638-640.) 

Oesvtltiittoiiml  Imir— due  procesn  of  la-vir 
la  erlflAlmal  proeeedlnss— exelndlnir 
person*  from  Jury  ■erriee.^Bxcladlng 
tawyera,  ministers,  doctors,  dentists,  and 
csUway  engineers  and  firemen  from  serving 
OB  rither  the  grand  or  petit  Juries  does  not 
deny  a  person  convicted  of  crime  in  a  state 
court  the  doe  process  of  law  guaranteed 
by  the  14th  Amendment  to  the  Federal 
CMistltntlon. 

[No.   647.] 

Argu^  April  6,  1906.     Decided  April  16, 

1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Georgia  to  review  a  judgment 
which  affirmed  a  conviction  of  murder  in 
the  Superior  Court  of  Lowndes  County,  in 
that  state.    Affirmed. 

See  same  case  below  (Ga.)  52  S.  E.  1. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jol&n  Randolpli  Gooper  argued  the 
cause,  and,  with  Mr.  Oscar  M.  Smith,  filed 
a  brief  for  plaintiffs  in  error: 

Trial  and  conviction  on  a  bill  of  indict- 
ment found  by  an  illegal  grand  jury  and 
tried  by  an  illegal  petit  jury  are  uncon- 
stitutional; and,  if  the  accuscKl  is  deprived 
of  his  life  or  liberty,  he  will  be  deprived 
of  it  contrary  to  the  state's  Constitution 
and  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States. 

State  V.  Lawrence,  12  Or.  297,  7  Pac 
116;  Wilson  v.  State,  ^  Ga.  236;  Rogers 
V.  Alabama,  192  U.  S.  226,  48  L.  ed.  417, 
24  Sup.  Ct.  Rep.  257 ;  Carter  v.  Texas,  177 
U.  S.  442,  44  L.  ed.  839,  20  Sup.  Ct. 
Rep.  687;  Tarrance  V.  Florida,  188  U.  S. 
519,  47  L.  ed.  &72,  23  Sup.  Ct.  Rep.  402; 
Washington  v.  State,  122  Ga.  736,  50  S. 
E.  920. 

When  a  grand  jury  is  not  selected  as 
required  by  law,  or  a  selection  is  made  of 
such  persons  as  are  not  qualified  to  act 
48  grand  jurors,  an  indictment  found  by 
them  is  null  and  void,  and  should  be 
quashed,  and  the  prisoner  indicted  de  novo. 

Btate  T.  Lawrence,  supra; "  Finley  v. 
Btate,  61  Ala.  201 ;  Couch  v.  State,  63  Ala. 
163;  Clare  t.  State,  30  Md.  165;  Wilhum 
▼.  Btate,  21  Ark.  201;  Whitehead  v.  Com. 

Nora. — As  to  what  constitutes  due  process 
iff  law— we  notes  to  People  v.  O'Brien,  2 
LJLA.  255 ;  Knntz  v.  Sumption,  2  Li.R.A.  655 ; 
Re  Gannon,  5  L.R.A.  359 ;  Ulman  v.  Baltimore, 
11  L.BJk.  224;  Oilman  v.  Tucker,  18  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  8.  436; 
WUsoD  T.  Nortb  Carolina,  42  L.  ed.  U.  S.  865. 
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19  Gratt.  640;  McQuillen  v.  State,  8  Smedes 
&  M.  587;  State  v.  Williams,  5  Port.  (Ala.) 
130;  Dutell  v.  State,  4  G.  Greene,  125; 
Doyle  V.  State,  17  Ohio,  222;  Fitzgerald 
V.  State,  4  Wis.  398;  Vanhook  v.  State, 
12  Tex.  252;  Crowley  v.  United  States,  194 
U.  S.  472,  48  L.  ed.  1081,  24  Sup.  Ct.  Rep. 
73'1;  Rodriguez  v.  United  States,  198  U. 
S.  164,  49  L.  ed.  997, '  25  Sup.  Ct.  Rep. 
617;  Thompson  &,  M.  Juries,  S  140,  pp.  118, 
119. 

An  indictment  found  by  a  grand  jury 
organized  under  an  unconstitutional  law 
should  be  quashed  and  a  judgment  of  con- 
viction founded  thereon  reversed. 

State  V.  Laurence,  supra. 

The  prisoners  in  this  case  did  not  get  due 
process  of  law  granted  to  them.  Due  pro- 
cess of  law  is  process  of  law  according  to 
the  law  of  the  land. 

French    v.    Barber   Asphalt    Paving    Co, 

181  U.  S.  330,  331,  334,  335,  45  L.  ed.  8S4, 
886,  21  Sup.  Ct.  Rep.  625;  Simon  v.  Craft, 

182  U.  S.  427,  45  L.  ed.  1166,  21  Sup. 
Ct.  Rep.  836;  Yick  Wo  v.  Hopkins,  118 
U.  S.  369,  374,  30  L.  ed.  226,  227,  6  Sup. 
Ct.  Rep.  1064;  Davidson  v.  New  Orleans, 
96  U.  S.  102,  24  L.  ed.  618;  Allgeyer  v. 
Louisiana,  166  U.  S.  578,  41  L.  ed.  832, 
17  Sup.  Ct.  Rep.  427;  Cooley's  Const.  Linu 
351;  Mallett  v.  North  Carolina,  181  U.  8. 
599,  45  L.  ed.  1020,  21  Sup.  Ct.  Rep.  730. 

The  prisoners  were  denied  the  equal  pro- 
tection of  the  general  laws  prevailing  in 
the  state  enjoyed  by  other  persons  and  other 
classes  in  the  same  place  and  under  like 
circumstances. 

Gardner' y.  Michigan,  199  U.  S.  334,  ante, 
217,  26  Sup.  Ct,  Rep.  106. 

The  court  declined  to  hear  Mr.  John  C, 
Hart  on  behalf  of  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  plaintiffs  in  error  were  indicted  for 
murder,  tried,  and  found  guilty.  Leonard 
Rawlins  was  sentenced  to  the  penitentiary 
for  life,  and  the  others  were  sentenced  to 
be  hanged.  When  the  grand  jury  was  or- 
ganized each  of  the  accused  filed  a  written 
challenge  to  the  array,  on  the  ground  that 
"while  there  are  in  Lowndes  county  many 
lawyers,  many  preachers,  ministers,  many 
doctors,  many  engineers  and  firemen  of 
railroad  trains,  and  many  dentists,  as 
many  as  ten  of  each  class  named,  or  other 
large  number  of  each  of  said  class,  all 
citizens  and  residents  of  said  county,  and 
being  competent  and  qualified  jurors,  as 
to  age  and  uprightness,  experience  and  in- 
telligence, and  as  to  all  the  legal  qualifi- 
cations of  a  juror,  yet  each  and  every  one 
of  these  classes  of  citizens,  and  each  and 
every    member    thereof    in    the    county,    is 
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expressly  and  purposely  excluded  from  the 
grand  jury  service  by  the  commissioners 
failing  and  refusing  to  put  any  of  said 
names  in  the  box,  so  that,  not  being  in 
the  box,  they  cannot  be  legally  drawn  for 
service."  The  challenge  was  repeated  as 
a  plea  in  abatement,  and  the  petit  jury 
was .  challenged  on  the  same  ground. 
Rights  under  the  14th  Amendment  were 
specially  set  up  and  claimed.  The  chal- 
lenges and  pleas  were  overruled,  subject  to 
exceptions.  The  exceptions  were  overruled 
by  the  supreme  court  of  the  state  (52  S.  E. 
1),  and  a  writ  of  error  was  taken  out  to 
bring  the  case  to  this  court. 

At  the  argument  before  us  the  not  lyi- 
oonmion  misconception  seemed  to  prevail 
that  the  requirement  of  due  process  of  law 
took  up  the  special  provisions  of  the  state 
Constitution  and  laws  into  the  14th  Amend- 
ment for  the  purposes  of  the  case,  so  that 
this  court  would  revise  the  decision 
of  the  state  court  that  the  local  pro- 
visions had  been  complied  with.  This 
is  a  mistake.  If  the  state  Constitu- 
[640]tion  and  laws  as  construed  *by  the  state 
court  are  consistent  with  the  14th  Amend- 
ment, we  can  go  no  further.  The  only 
question  for  us  is  whether  a  state  could 
authorize  the  course  of  proceedings  adopted, 
if  that  course  were  prescribed  by  its  Consti- 
tution in  express  terms. 

When  the  question  is  narrowed  to  its 
proper  f  onn  the  answer  does  not  need  mnah 
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discussion.  The  nature  of  the  classes  exdvd- 
ed  was  not  such  as  was  likely  to  affect  the 
conduct  of  the  members  as  jurymen,  or  to 
make  them  act  otherwise  than  those  cbo 
were  drawn  would  act.  The  exclusion  wa^ 
not  the  result  of  race  or  class  prejudice.  It 
does  not  even  appear  that  any  of  the  defeod- 
ants  belonged  to  any  of  the  excluded  cla^^e-. 
The  ground  of  omission,  no  doubt,  was  tLit 
pointed  out  by  the  state  court, — that  tb« 
business  of  the  persons  omitted  wa§  anch 
that  either  they  would  have  been  entitlmi 
to  claim  exemption,  or  that  probably  thar 
would  have  been  excused.  Even  when  per 
sons  liable  to  jury  duty  under  the  state 
law  are  excluded,  it  is  no  ground  for  chal- 
lenge to  the  array,  if  a  sufficient  number  of 
unexceptional  persons  are  present.  PeopU 
V.  Jetcett,  3  Wend.  314.  But  if  the  state 
law  itself  should  exclude  certain  dash- 
es on  the  bona  fide  ground  that  it 
was  for  the  good  of  the  community  th&t 
their  regular  work  should  not  be  interrupt- 
ed, there  is  nothing  in  the  14th  Amendmeot 
to  prevent  it.  The  exemption  of  Hwyer*. 
ministers  of  the  gospel,  doctors,  and  eniri- 
neers  of  railroad  trains — in  short,  substan- 
tially the  exemption  complained  of — is  of  old 
standing,  and  not  uncommon  in  the  United 
States.  It  could  not  be  denied  that  the 
state  properly  could  have  excluded  these 
classes  had  it  seen  fit,  and  that  undeniable 
proposition  ends  tiie  case. 
Judgment  offiirm^di 
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Oasbs  Disposbd  of  Without  OpmiOHa 


Vauntins  Hubeb,   Plointiff  in  Error,  v. 

Jeickinos-Heywood  Oil  Syndicate  et  aZ. 

[No.  30.] 

(See  S.  C.  Beporter'8  ed.  641.) 

In  Error  to  the  Supreme  Ck)urt  of  the 
State  of  Louisiana. 

See  same  case  below.  111  La.  747,  35  So. 
889. 

Messrs,  Branch  K.  Miller,  H,  G.  Dufour 
and  D.  Caffery,  Jr.,  for  plaintiff  in  error. 

Mr,  OMert  L.  Dupri  for  defendants  in 
error. 

March  5,  1906.  Dismissed  for  want  of 
jurisdiction.  Capital  City  Dairy  Co,  v. 
Ohio,  183  U.  S.  238,  46  L.  ed.  171,  22  Sup. 
Ct  Rep.  120;  Broton  v.  New  Jersey,  175  U. 
S.  172,  44  L.  ed.  119,  20  Sup.  Ct.  Rep.  77; 
Chapin  V.  Fye,  170  U.  S.  127,  45  L.  ed.  119, 
21  Sup.  Ct  Rep.  71;  Turner  v.  Richard- 
ton,  180  U.  S.  87,  45  L.  ed.  438,  21  Sup.  Ct. 
Rep.  295;  Mutual  L,  Ins,  Co,  v.  McOrew,  188 
U.  S.  308,  47  L.  ed.  484,  63  L.  R.  A.  33,  23 
Sup.  Ct  Rep.  375;  Texas  d  P.  R,  Co,  v. 
Southern  P.  Co,  137  U.  S.  48,  34  L.  ed.  614, 
U  Sup.  Ct  Rep.  10. 


People's  National  Bank  of  Chablottes- 
TiLLE,    ViBQiNiA,    Ct    al.    Appellants,    v, 
James  H.  Saville  et  al,     [No.  218.] 
(See  S.  C.  Reporter's  ed.  641.) 
Appeal  from  the  Court  of  Appeals  of  the 

District  of  Columbia. 
See  same  case  below,  25  App.  D.  C.  139. 
Mr,  D,  W,  Baker  for  appellants. 
Messrs,  John  Ridout  and  Fulton  Lewis 

for  appellees. 
March  19,  1906.    Dismissed  for  the  want 

of  jurisdiction.    Ballard  Paving  Co.  v.  MuU 

ford,  100  U.  S.  147,  25  L.  ed.  591;  Gibson  v. 

Shufeldt,  122  U.  S.  27,  30  L.  ed.  1083,  7  Sup. 

Ct  Rep.  1066;   Walter  v.  Northeastern  R. 

Co.  147  U.  S.  370,  37  L.  ed.  206,  13  Sup.  Ct 

Rep.  348;  Chamberlin  v.  Browning,  177  U. 

S.  605,  44  L.  ed.  906,  20  Sup.  Ct  Rep.  820 ; 

Hale  V.  Allinson,  188  U.  S.  56,  47  L.  ed.  380, 

23  Sup.  Ct  Rep.  244. 

Application  for  Writ  of  Certiorari  denied. 
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Ex  PABTB:    In  the  Mattkb  of  Colxtiibia 

Geoboe  and  Tot  Tot,  Petitioners,    [No. 

— ,  Original.] 

(See  S.  C.  Reporter's  ed.  641.) 

Motion  for  Leave  to  File  Petition  for  a 
Writ  of  Habeas  Corpus. 

Messrs,  A.  E,*  Crane  and  F.  T,  Woodhum 
for  petitioners. 

No  opposition. 

March  5,  1906.    Denied* 


Skaneateles  Papeb  CoicPANT  et  dL,  PlaiUh 

tiffs  in  Error,  v,  CiTT  of  Stbaousb.     [No. 

69.] 

(See  S.  C.  Reporter's  ed.  642.) 

In  Error  to  the  Supreme  Court  of  the 
SUte  of  New  York. 

See  same  case  below,  in  Appellate  Di- 
vision, 45  App.  Div.  249,  61  N.  Y.  Supp. 
165;  in  Court  of  Appeals,  169  N.  Y.  231,  62 
N.  E.  354. 

Messrs,  Martin  Conhoy,  John  W,  Griggs, 
Arthur  J,',  Baldwin,  and  Charles  W,  Tooke 
for  plaintiffs  in  error. 

Messrs,  Walter  W,  Magee  and  Charles  L, 
Stone  for  defendant  in  error. 

April  16,  1906.  Dismissed  for  the  want 
of  jurisdiction.  Chicago,  I,  d  L,  R,  Co,  v. 
McGuire,  196  U.  S.  128,  49  L.  ed.  413,  25 
Sup.  Ct.  Rep.  200;  Scudder  t.  Comptroller 
{Scudder  v.  Coler)  175  U.  S.  32,  44  L.  ed. 
62,  20  Sup.  Ct  Rep.  26;  Eastern  Bldg.  d  L. 
Asso.  Y,  Welling,  181  U.  S.  47»  45  L.  ed.  739, 
21  Sup.  Ct  Rep.  531. 


Albebt  K.  Hisoook,  Trustee,  etc..  Petition' 
er,  V,   Jaoob   M.   Mebtens.     [No.   602.] 
(See  S.  C.  Reporter's  ed.  642.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr,  Will  B,  Crowley  for  petitioner. 

Mr,  Dorr  Raymond  Cohh  for  respondent 

March  5,  1906.     Granted. 
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SUFBBMS  OOUBT  OT  THB  UNITED  STATKS. 


J.  N.  Seale,  PUUniiif  in  JBrror,  v.  State  of 

Georgia.     [No.  219.] 

(See  S.  G.  Reporter's  ed.  642.) 

In  terror  to  the  Supreme  court  of  the 
State  of  Georgia. 

See  same  case  below,  121  Qa.  741,  49  S. 
E.  740. 

Mr,  J.  J,  Strickland  for  plaintiff  in 
error. 

Mr,  John  O,  Hart  for  defendant  in  error. 

April  16,  1906.  Dismissed  for  the  want 
of  jurisdiction.  F,  O.  Owley  Stave  Co,  v. 
Butler  County,  166  U.  S.  648,  41  L.  ed.  1149, 
17  Sup.  Ct.  Rep.  709;  Harding  t.  Illinois, 

196  U.  S.  78,  49  L.  ed.  394,  25  Sup.  Ct.  Rep. 
176;  Marvin  v.  Trout,  199  U.  S.  212,  ante, 
157,  26  Sup.  Ct.  Rep.  31 ;    Caro  v.  Davidson, 

197  U.  S.  197,  49  L.  ed.  723,  25  Sup.  Ct.  Rep. 
428. 


Fannie  D.  Gai^bbaith,  Petitioner,  ▼.  Illi- 
nois Steel  Company.     [No.  431.] 
(See  S.  C.  Reporter's  ed.  643.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See    same    case    below,   2  L.ILA.(N.S.) 

799,  66  C.  C.  A.  359,  133  Fed.  485. 
Mr,  Adams  A,  Goodrich  for  petitioner. 
Mr,  William  Duff  Haynie  for  respondent. 
March  5,  1906.    Denied. 


Hong  Wino,  Petitioner,  v.  United  States 
[No.  575] ;  Wong  Ding  Chono,  Petitioner, 
V,  United  States  [No.  576] ;  Dang  Ming, 
Petitioner,  v.  United  States  [No.  577]; 
Wong  Wah,  Petit%oner,  v.  United  States 
[No.  578] ;  Lam  Lot,  Petitioner,  v.  Unit- 
ed States  [No.  579]. 
(See  S.  C.  Reporter's  ed.  643.) 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

See  same  case  below,  142  Fed.  128. 
Mr,  Francis  J,  Wing  for  petitioners. 
The  Attorney  General  and  the  Solicitor 

General  for  respondent. 
March  5,  1906.    Denied. 


T.  N.  Babnsdall,  Petitioner,  9.  Thomas  S. 

Waltemeteb.     [No.  580.] 

(See  S.  C.  Reporter's  ed.  643.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  142  Fed.  415. 

Messrs.  Cliarles  S,  Thomas  and  W,  H. 
Bryant  for  petitioner. 

Mr.  T.  Webster  Hoyt  for  respondent. 

March  5,  1906.    Denied, 
902    .  -  : 


Tatlob     Knoul,     Petitioner     •. 
States.     [No.  598.] 
(See  S.  C.  Reporter's  ed.  643.) 
Petition  for  a  Writ  of  Certiorari  to  tk« 

0>urt  of  Appeals  of  the  District  of  Coli 


See  same  case  Delour,  34  Wash.  L.  Repu  M. 
Mr.  John  C.  Gittings  for  petitioner. 
The  Attorney  General  and  the  SoUeiSer 
Cfeneral  for  respondent. 
March  5,  1906.     Denied, 


iBTNA  INDEMNTTT  CoMPANT,  Petitiomer,  fU 
City  of  HAVEBniLL.     [No.  600.] 
(See  S.  C.  Reporter's  ed.  643.) 
Petition  for  a  Writ  ol  Certiorari  to  tbt 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 

See  same  case  below,  142  Fed.  124. 
Mr.  T.  Tileston  Wells  for  petitioi 
Mr.  John  J.  Winn  for  respondent. 
March  5,  1906.    Denied, 


Town  or  Flbtoheb,  Petitioner,  v.  SamuBi 

G.  HlOKMAN.      [No.  601.] 

(See  S.  C.  Reporter's  ed.  644.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
the  Eighth  Circuit 

See  same  case  below,  136  Fed.  568. 

Messrs.  Robert  W,  Bonynge  and  B^^ted 
L,  Bitter  for  petitioner. 

Mr.  Thomas  K.  Skinker  for  respondent 

March  5,  1906.    Denied, 


Liverpool,  Bbaol,  k  Riveb  Plate  Steam 
Navigation  Company,  Limited,  et  oL  Pe^ 
titioners,    v.    The    Steamship    "Eaoji 
Point,"  etc     [No.  618.] 
(See  S.  C.  Reporter's  ed.  644.) 
Petition  for  a  Writ  of  Certiorari  to  tht 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

See  same  case  below,  142  Fed.  453. 
Messrs.  Harrington  Putnam,  Cfharies  OL 

Burlingham,  H,  G,  Ward,  and  Oeorgs  B. 

Emerson  for  petitioners. 

Mr,  Wilhelmus  Mynderse  for  respottdtili 
March  12,  1906.    Denied. 


National    Salt   Company,    Petitiomer,  % 
Geobge  S.  Ingbaham.     [No.  619.] 
(See  8.  C.  Reporter's  ed.  644.) 
Petition  for  a  Writ  of  Certiorari  to  tkt 

United  SUtes  arcuit  Court  of  Appeals  for 

the  Second  Circuit 

See  same  case  below  on  first  appeal,  58  (X 

C.  A.  356,  122  Fed.  40;  on  second  appeal.  6S 

C.  C.  A.  54,  130  Fed.  676. 
Messrs,   Mawtoell  Bvarts  and   Benry  B, 

Ttcombly  for  peiitioner. 
Mr.  George  S.  Ingraham  for  respondeat 
March  19,  1906.    Denied. 

Ml  ir.t. 
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EDwm  S.  Habtwbll  Lumbeb  Compant,  now 

known  aa  Hennan  H.  Hettler  Lumber  Co., 

PetUumer,  v.  Unttkd  States  [No.  610.] ; 

John  Spby  Lttmbeb  Compant,  Petitioner, 

9,  Unttix)  States  [No.  611]. 

(See  S.  C.  Reporter's  ed.  644.) 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  ^Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  142  Fed.  432. 

Messrs,  Jacob  Newnuin,  Salmon  0.  Levin- 
son,  and  Benjamin  V.  Becker  for  petition- 
en.  • 

The  Attorney  Oenerdl  and  the  Solicitor 
Gineral  for  respondent. 

March  19,  1906.    Denied. 


Ukukd  States,  Petitioner,  t?.  Ninett-Ninib 

Diamonds.     [No.  616.] 

(See  S.  C.  Reporter's  ed.  645.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tlie  Second  Circuit. 

See  same  case  below,  2  LJLA.(N.S.) 
185, 139  Fed.  961. 

The  Attorney  General,  the  Solicitor  Gen- 
erol,  and  Assistant  Attorney  General  Mo- 
Reynolds  for  petitioner. 

Messrs,  W.  Wickham  Smith  and  John  K, 
MoxweU  for  respondent. 

April  2,  1906.    Denied. 


Cbahd  Trunk  Western  Railway  Company 
et  al,  Petitioners,  v,  Chicago  &  Eastern 
Illinois  Railroad  Company.     [No.  617.] 
(See  S.  C.  Reporter's  ed.  645.) 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tKe  Seventh  Circuit 
See  same  case  below,  141  Fed.  785. 
Messrs,  G,  W,  Kretzinger,  Wells  H,  Blod- 
f^,  W,  0,  Johnson,  and  Edgard  A,  Ban- 
croft, for  petitioners. 
Mr.  W,  H,  Lyford  for  respondent. 
AprH  2,  1906.    Denied. 


Obaoms  Henvy  Davis,  Trustee,  Petitioner, 
«.  (koBOE  W.  Bbamblet.     [No.  624.] 
(See  S.  C.  Reporter's  ed.  645.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 
See  same  case  below,  141  Fed.  776. 
Messrs.  D.  W.  Lindsey^  Frank  Ohinn,  and 

Richard  W,  Hale  for  petitioner. 
Mr,  Helm  Bruce  for  respondent 
April  2,  1906.    Denied. 

W  V.  S. 


WmiAM  Nixon  et  al..  Petitioners,  v,  James 
H.  Harris,  Warden,  etc.     [No.  628.] 
(See  S.  C.  Reporter's  ed.  645.) 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  27  App.  D.  C.  94. 
Messrs.  Armond  W.  Scott  and  Marion  T» 
Clinkseales  for  petitioners. 
No  opposition. 
April  2,  1906.     Denied, 


HiTOHOOCK  County,  Nebraska,  Petitionevp 
V.  James  B.  Platt.     [No.  605.]  ' 
(See  S.  C.  Reporter's  ed.  646.) 
Petition  for  a  Writ  of  (Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  139  Fed.  929. 
Mr.  E.  R.  Duffle  for  petitioner. 
Mr.  Jesse  B,  Strode  for  respondent 
April  9,  1906.    Denied, 


Harry  Dodd,  Trustee,  etc..  Petitioner,  v.  A* 
Samel  and  S.  Saul.     [No.  630.] 
(See  S.  C.  Reporter's  ed.  646.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

See  same  case  below,  142  Fed.  68. 
Messrs.  Alea,  C,  King  and  Benj,  Z.  PhU- 

lips  for  petitioner. 
Mr.  Victor  Smith  for  respondents. 
April  9,  1906.    Denied. 


New  Amsterdam  Casualty  Company,  Pe- 
titioner,  v.  East  Tennessee  Telephonb 
Company  et  al,     [No.  644.] 
(See  8.  C.  Reporter's  ed.  646.) 
Petition  for  a  Writ  of  (Ilertiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

See  same  case  below,  139  Fed.  602. 
Messrs.  J,  0,  MoReynolds  and  Clarence  T, 

Boyd  for  petitioner. 

Messrs,  Wm,   L,   Granhery  and  John  J. 

Vertrees  for  respondents. 
April  9,  1006.    Denied. 


0,    C.    Slaughter,   Petitioner,  v.   Mallet 
Land  &  Cattle  Company.     [No.  646.] 
(See  S.  C.  Reporter's  ed.  646.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
See  same  case  below,  141  Fed.  282. 
Mr.  O,  A.  Culberson  for  petitioner. 
Mr.  8.  H.  Cowan  for  respondent 
A}Nril  9,  1906.    Denied. 
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Joseph  H.  Savaob,  Petitioner,  v.  M.  Adah 

Savage.     [No.  654.] 

(See  S.  C.  Reporter's  ed.  646.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tiie  Fourth  Circuit. 

See  same  case  below,  141  Fed.  346. 

Mr.  Holmes  Conrad  for  petitioner. 

Mr,  R.  T.  Barton  for  respondent. 

April  9,  1906.    Denied. 


W.  K.  NivEB  Coal  Company,  Petitiimer,  v, 
Chebonea  Steamship  Company,  Limited 
[No.  655] ;  W.  K.  Niveb  Coal  Company, 
Petitioner,  v,  Ubsula  Bright  Steamship 
Company,  Limited  [No.  656];  W.  K. 
NiYEB  Coal  Company,  Petitioner,  v.  New 
RupEBRA  Steamship  Company,  Limited 
[No.  657] ;  W.  K.  Niveb  Coal  Company, 
Petitioner,  v.  8iB  Alfbed  Lswis  Jones 
[No.  658]. 

(See  S.  C.  Reporter's  ed.  647.) 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
See  same  case  below,  142  Fed.  402. 
Messrs.  John  W.  Origgs,  B.  L.  if.  Tower^ 

ukd  Hugh  W.  Ogden  for  petitioner. 
Messrs.  E.  P.  Carver  and  B.  B.  Blodgett 

lot  respondents. 
April  9,  1906.    Denied. 


QsNEBAL  FiBB  ExTiNGUiSHEB  CoMFANY,  Pe- 
titioner, V.  Joseph  R.  Lamar,  Trustee,  et 
al.     [No.  666.] 

(See  S.  C.  Reporter's  ed.  647.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

See  same  case  below,  141  Fed.  353. . 
Mr,  Henry  A.  Alexander  for  petitioner. 
Mr.  Wm.  K.  Miller  for  respondents. 
April  9,  1906.    Denied. 


A.  KUPSTEIN  k  Co.,  Petitioner,  v.  PKiBi  O. 

Grant,  Trustee,  et  al.     [No.  667.] 

(See  S.  C.  Reporter's  ed.  647.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  S^tes  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  141  Fed.  72. 

Mr.  Henry  A.  Alexander  for  petitioner. 

Mr.  Benj.  Z.  Phillips  for  respondenta. 

April  9,  1906.     Denied. 
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Ninth  National  Bank  or  New  Tobk,  P^ 
titioner,  v.  Marcus  A.  Asilmm.  [Na  ML] 
(See  S.  CX  Reporter's  ed.  647.) 
Petition  for  a  Writ  of  Certiorari  tp  tia 

United  States  Circuit  Court  of  Appeals  fiv 

the  Second  Circuit. 
See  same  case  below«  144  Fed.  668. 
Mr.  Nelson  8.  Spencer  for  petitxmer. 
Mr,  Charles  8trauss  for  reapondeBL 
April  16,  1906.    Denied. 


GsoRffli  Westinghouse,  Jr.,  et  oL,  Frti<ie*> 

ers,  V.  New  York  Air  Brakk  Comfant  «I 

al.     [No.  662.] 

(See  S.  C.  Reporter's  ed.  648.) 

Petition  for  a  Writ  of  Certiormri  to  tht 
United  States  Circuit  Court  of  Appeals  ior 
the  Second  Circuit. 

See  same  case  below,  140  Fed.  545. 

Messrs.  George  H.  Christy  and  Bmmmel  tL 
Betts  for  petitioners. 

Messrs.  Wm.  A.  Jenner  and  ChmrJes  Memt 
for  respondents. 

April  16,  1906.    Denied. 


Dennison  Manxtfacturino  Oomfant,  ^ 
titioner,  v.  Schart  Tag,  Larbl  4  Box 
Company.     [No.  663.] 
(See  S.  C.  Reporter's  ed.  648.) 
Petition  for  a  Writ  of  Certiorari  to  tht 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

See  same  case  below,  68  C.  C  A.  263,  IX 

Fed.  625. 
Messrs,  Archibald  Com  and  Ohms.  H.  Me- 

Donald  for  petitioner. 
No  opposition. 
April  16,  1906. 


Clinton  Stephens,  Jr.,  Pefifioner, «. 

County  Park  Commission.    [No.  061] 

(See  S.  C.  Reporter's  ed.  648.) 

PeUtion  for  a  Writ  of  Certiorari  to  tht 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

See  same  case  below,  143  FM.  841. 

Messrs.  Andrew  Wilson  and  Soei  V. 
Barksdale  for  petitioner. 

Messrs.  Robert  H.  MoOarter  and  lloMi 
Church  for  respondent. 

April  16,  1906.    Denied. 


Charles  E.  Cooper,  Trustee,  ete..  PmUmmt. 

V.  Martin  Burns  et  al     [Na  669.] 

(See  S.  C.  Reporter's  ed.  648.) 

Petition  for  a  Writ  of  Certiorari  U  tte 
United  SUtes  Circuit  Court  of  Appeali  lor 
the  Eighth  Circuit 

See  same  case  below,  140  FWd.  ITS. 

Mr.  C.  0.  Flansburg  for  petitkMr. 

Mary  Bums  pro  se. 

April  16,  1906.    Dmm^i. 

Ml  v.i» 
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Pctitioii  (or  ■  Writ  o(  Certio 

Viittd  SUlea  Omiit  Court  of  . 

tt(  SMond  Cimiit. 
See  une  taw  beknr,  144  Fed 
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ud  iOm  MeCwOok  lor  petitio: 
Heun.  Wwi.  Lindaay  and  •/.  ( 

XT  for  napondenti. 
April  IS,  IMM.     Dei»«ii. 


b«UD  HoBKis,  Petitioner,  t>. 
TioiiAL    Bahk    or    SPBiNom 
CHrsBiTB.      [No.  878.1 
(8h  S.  G.  Reporter's  ed.  041 
PetJtioD  for   Writ   of   Certio 

Ilui.d  States  Circuit  Court  of 

tkt  Ejgbtli  Circuit. 
6m  latne  CMe  below,  142  VeA. 
Mr.  Ftnlon  Pike  for  petltioui 
So  opposition. 
AptU  16,  1906.     Denied. 
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Bliza  L.  Pope,  Plaintiff  ifi  Error,  v,  Anna 
Clara  Falk  et  al,     [No.  301.] 
(See  S.  C.  Reporter's  e<L  651.) 
In  Error  to  the  Supreme  Court  of  the 

State  of  KanaaB. 

Mr,  L,  F.  Bird  for  plaintiff  in  error. 
Messrs,  James  K,  Polk,  Andrew  Wilson, 

and  Noel  W.  Barksdale  for  defendants  in 

error. 

April  2,  1906.    Dismissed  with  costs,  on 

motion  of  counsel  for  plaintiff  in  error. 


Benjamin  C.  Chouteau,  Plaintiff  in  Error, 
V.  William  Klapmster.     [No.  369.] 
(See  S.  C.  Reporter's  ed.  651.) 
In  Error  to  the  Supreme  Court  of  the 

State  of  Kansas. 

Mr,  L,  F,  Bird  for  plaintiff  in  error. 
Messrs,  James  K,  Polk,  Andrew.  Wilson, 

imd  "Noel     W.  Barksdale  for  defendant  in 

error. 
April  2,  1906.    Dismissed  with  costs,  on 

motion  of  counsel  for  plaintiff  in  error. 


Thomas  J.  Bresun  v,  James  6.  Carroll. 

[No.  232.] 

(See  S.  0.  Reporter's  ed.  651.) 

On  a  Certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Cir- 
euit. 

Mr,  Thomas  B,  French  for  Breslin. 

No  appearance  for  Carroll. 

April  11,  1906.  Stricken  from  the  docket. 
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Ex     PARTE:       In     the    BdATTER     OF     AL03iaO 

B.    Bowers    and    Bowers     Cauvor5U 
Dredging  Company,  Petitioners,     [No.  €, 
•  Original.] 
(See  S.  C.  Reporter's  ed.  651.) 
Petition  for  an  order  to  show  cause  whr  i 

m 

Writ  of  Mandamus  should  not  be  issued  to 
compel  the  judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit 
to  vacate  a  decree  directing  the  dismissal  of 
a  bill,  and  to  proceed  with  a  bearing  on  the 
merits,  and,  in  the  altematiTe,  for  a  Writ 
of  Certiorari  to  bring  the  case  before  the 
Supreme  Court  of  the  United  States. 

Mr,  John  H,  Miller  for  petitioners. 

No  opposition. 

April  16,  1906.  Dismissed  on  aothoritjr 
of  counsel  for  the  petitioners. 


State    of    Washington,    Complaimamt,  n 

Northern    Seourities    Company  et  sL 

[No.  9,  OriginaL] 

(See  S.  C.  Reporter's  ed.  661.) 

Original  bill  filed  by  the  SUte  of  Wsak- 
ington  to  enjoin  the  consolidation  of  cost- 
peting  and  parallel  railroads. 

Messrs,  W,  B.  Stratton  and  W,  B,  Doef- 
Uu  for  complainant. 

Messrs,  Oeo,  B,  Young,  Jno,  W,  Orig9^ 
M,  D,  Orover,  and  C,  W,  Sunn  for  defend- 
ants. 

April  16,  1906.    Diswtiesed,  per  stipok- 

tiOB. 
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CASES 


ARGUED   AWL»  DECIDED 


IN  THK 


SUPREME  COURT 


OF  THB 


UNITED   STATES 


AT 


OCTOBER  TERM,   1906. 


Vol    202. 


ICISIONS 


the  United  States 


rEBM,   1905. 


■Dd  not  tbe  Mft-manh  Isluidi  prerkniily 
gnotti  to  the  stKte  of  Louisiana,  wu  meant 
by  the  provlBlan  In  tbe  Miselaslppl  enabllni 
act  o(  Marcb  1.  181T  (3  Stat,  at  L.  .14S. 
chap.  23,  I  2).  establlshlDg  the  BoutlX'rD 
boundary  ol  the  propoied  state  as  eitendCnB 
wMtwardly  tram  the  Intersection  of  tbe 
eastern  boundary  with  tbe  Gulf  ol  Meilco, 
'including  all  the  Islands  wlthlD  U  leagues 
ol  tbe  shore,"  to  the  most  eastern  Junctton 
of  Pearl  rlTet  with  Lake  Borgne. 

i.  BonadarleB  bet*Teen  atatea— lataiiila. 
-All  Islands  wlthlD  S  miles  oC  tbe  coual 
line  DC  tbe  Louisiana  marshes  at  the  eastern 
extremity  of  St.  Bernard  peninsula,  except 
aa  restricted  by  Ibe  deep-iraler  sallInG  chan- 
nel, regarded  hb  tbe  boundary  between  the 
states  of  Mississippi  sad  Louisiana,  ktib 
granted  to  the  latter  atate  by  the  act  or 
April  8.  1S12  (2  Stat,  at  L.  701,  chap.  SO), 
admitting  Louisiana  Into  tbe  Union,  with 
a  boundary  described  as  eitendlug  alaog  ttie 
middta  of  the  Iberrllle  rUer  and  Lakes 
Maurepks  and  Pontcbartraln  to  the  Quit  of 
Mexico,  and  tbence  bounded  by  said  Rulf 
ttf  the  moutb  ol  tbe  Sabine  river,  "lacludlQE 
all  Islands  within   3  leagues  ol  the  coast." 

■•  Bonadarlea  between  Btalca— tlialwcK- 
—The  deep-water  sailing  channel  or  "thal- 
weg" emerging  from  the  most  eastern  moatb 
of  Fearl  river  Into  Lake  Borgne  and  eilend- 
Ing  throat  the  northeast  corner  of  Lake 
Borgne,  north  of  Half  Uoon  or  Grand  Island, 
thence  east  and  south  through  Mississippi 
sound,  through  South  pass,  between  Cat  U' 
land  and  Isle  k  Pltre  to  the  Oulf  of  Mexico, 
is  the  true  boundary  Una  betwsm  the  attttea 
ol  Mississippi  and  Louisiana,  under  tbe  act 
at  April  8,  1B12.  admitting  Louisiana  Into 
the  Union,  with  a  boundary  described  as  ex- 
tending along  tbe  middle  ot  the  Iberville  rlv- 
•r  and  Lakes  Maurepas  and  Pontcbartraln 
to  the  Oulf  at  Mexico,  and  tbence  bounded 
by  tbe  aald  gulf  to  tbe  mouth  of  the 
Sabine   river. 

r.  BanndarlCB  betweCB  atatea  agect  at 
recOKDltlou  and  acqal'eiMiMiee. — As  be- 
tween the  states  of  tbe  Dnton.  long  ncqul- 
eteence  in  the  assertion  of  a  particular 
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boundary,  and  the  eserdse  of  dominion  and 
•oyerelgnty  over  the  territory  within  It, 
■hould  be  accepted  as  oonduslye,  whatever 
the  International  rule  may  be  In  respect  to 
the  acquisition  by  prescription  of  large  tracts 
of  country  claimed  by  both  states. 

[No.  11,  Original.] 

Argued  Ootoher  10,  11,  IB,  1905.  Decided 
March  5,  1906,  Final  decree  entered, 
April  23,  1906. 

• 

ORIGINAL  SUIT  in  equity  to  settle  a 
disputed  boundary  line  between  the 
atates  of  Mississippi  and  Louisiana  in  the 
waters  of  Lake  Borgne  and  Mississippi 
sound.  Boundary  decreed  as  being  the  deep- 
water  channel  sailing  line  emerging  from 
the  most  eastern  mouth  of  Pearl  river  into 
Lake  Borgne,  and  extending  through  the 
northeast  comer  of  Lake  Borgne,  north  of 
Half  Moon  or  Grand  island,  thence  east 
and  south  through  Mississippi  sound, 
through  South  pass,  between  Cat  island  and 
Isle  ft  Pitre,  to  the  Gulf  of  Mexico. 

Statement  by  Mr.  Chief  Justice  Fullers 

The  state  of  Louisiana,  by  leave  of  court, 
filed  her  bill  against  the  state  of  Missis- 
'  sippi,  October  27,  1902,  to  obtain  a  decree 
'  determining  a  boundary  line  between  the 
two  states,  and  requiring  the  state  of  Mis- 
sissippi to  recognize  and  observe  the  line 
so  determined. 

The  bill  alleged: 

^Ist.  That  the  state  of  Louisiana  was 
admitted  into  the  Union  of  the  United 
States  of  America  by  the  act  of  Congress 
found  in  chapter  50  of  the  United  States 
Statutes  at  Large,  vol.  2,  page  701,  ap- 
proved April  8tb,  1812,  and  therein  the 
boundaries  of  the  said  state  of  Louisiana, 
in  the  preamble  of  said  act,  were  described 
as  follows: — 

'Whereas,  the  representatives  of  the  peo- 
ple of  all  that  part  of  the  territory  or  coun- 
try ceded  under  the  name  of  "Louisiana," 
by  the  treaty  made  at  Paris  on  the  30th 
day  of  April,  1803  [8  Stet.  at  L.  200],  be- 
tween the  United  States  and  France,  con- 
tained within  the  following  limits,  that  is 
{8 Jto  say :  Beginning  at  the  mouth  of  the  *ri ver 
Sabine,  thence  by  a  line  drawn  along  the 
middle  of  said  river,  including  all  islands 
to  the  32d  degree  of  latitude;  thence  due 
north  to  the  northernmost  part  of  the  33d 
degree  of  north  latitude;  tht^nce  along  the 
said  parallel  of  latitude  to  the  River  Mis- 
sissippi; thence  down  the  said  river  to  the 
Biver  Iberville,  and  from  thence  along  the 
middle  of  said  river  and  Lnkfs  Maurepas 
and  Pontchartrain  to  the  Gulf  of  Mexico; 
thence  bounded  by  the  said  gulf  to  the 
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place  of  beginning,  indnding  all  Hlandt 
within  three  leagues  of  the  coast,'  etc. 

''2nd.  That  according  to  the  foregoing 
description,  the  eastern  boundary  of  tbs 
state  of  Louisiana  was  formed  by  the  Mis- 
sissippi river,  banning  at  the  northeast 
comer  of  said  state  and  extending  sont^ 
to  the  junction  of  the  said  rirer  with  the 
River  Iberville  (now  known  as  Bayou  Kaa* 
chac),  and  thence  extending  eastwardlj 
through  the  lower  end  of  the  Amite  riTcr, 
through  the  middle  of  Lake  Maurepas,  Pa«  ^ 
Manchac,  and  Lake  Pontchartrain,  and  in 
order  to  reach  the  Gulf  of  Mexico  its  <m]j 
course  was  through  the  Rigolets,  into  iMke 
Borgne,  and  thence  by  the  deep-water  chan- 
nel through  the  upper  comer  of  Like 
Borgne,  Tollowing  said  channel,  north  of 
Half  Moon  island,  through  MissiMippi 
sound  to  the  north  of  Isle  k  Pitre,  through 
the  Cat  Island  channel,  southwest  of 
Cat  island,  into  the  Gulf  of  Mexico,  whi^ 
said  eastern  boundary  of  the  state  of  Loo- 
isiana  is  more  fully  shown  on  diagram  No. 

1,  made  part  of  this  bilL     [See  poet] 
"3rd.  That  by  the  act  of  Congress  found 

in  the  United  States  Statutes  at  Large,  vol 

2,  p.  708,  chap.  57,  approved  April  14th, 
1812,  additional  territory  was  added  to  the 
then-existing  state  of  Louisiana  which  addh 
tional  territory  was  described  in  the  follow* 
ing  language; — 

'Beginning  at  the  junction  of  the  Ibenrillt 
with  the  River  Mississippi;  thence  along 
the  middle  of  the  Iberville,  the  River  Amite, 
and  of  the  Lakes  Maurepas  and  Pont^iai^ 
train  to  the  eastern  mouth  of  the  Peari 
river ;  thence  up  the  eastern  branch  of  Pearl 
river  to  the  Slst  degree  of  north  latitude; 
thence  along  the  said  degree  of  latitude  to 
the  River  Mississippi ;  thence  *down  the  said[4] 
river  to  the  place  of  beginning,  shall  beeoiM 
and  form  a  part  of  the  said  state  of  Loo* 
isiana/ 

''4th.  That  the  effect  of  this  legUlatioB, 
as  to  the  eastern  boundary  of  the  state  of 
Louisiana,  was  to  retain  the  MiAsistippi 
river  as  the  original  eastern  boundary,  u 
far  south  as  the  Slst  degree  of  north  Uti- 
tude.  The  change  then  moved  the  easten 
boundary  eastward  along  the  Slst  defrnt 
of  north  latitude  to  the  Pearl  river,  wheset 
it  then  ran  south  down  the  said  rirer, 
through  its  eastern  branch,  till  it  eotmd 
the  northern  corner  of  Lake  Borgne,  wh«it 
the  state's  eastern  boundary  then  joined  saJ 
followed  the  boundary  line  originallv  ftxt^ 
in  the  act  of  April  8th,  1812,  and  followvl 
as  heretofore  stated,  ^he  deep-water  ebanatll^t 
through  the  upper  comer  of  Lake  Borirs'- 
north  of  Half  Moon  island,  eastward  throo^ 
the  deep-water  channel  along  the  MiMioippI 
sound  till  it  reached  the  Cat  island  chsniMl 
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north  of  Isle  k  Pitre,  and  southwest  of  Cat 
island,  whence  passing  through  Chandeleur 
sound,  northeast  of  Chandeleur  islands,  it  en- 
tered the  Gulf  of  Mexico,  and  ran  south 
around  the  delta  of  the  Mississippi  river  and 
then  north  and  westward  to  the  point  where 
the  Sabine  river  enters  the  Gulf  of  Mexico, 
ts  will  be  more  fully  seen  from  the  diagram 
No.  2,  made  part  of  this  bill.     [See  post,] 

"Sth.  That  the  territory  lying  adjacent 
to,  and  to  the  eastward  of,  the  state  of 
Louisiana,  is  the  state  of  Mississippi,  which 
Kl'Iatte!*  state  was  admitted  into  the  Union  of 
the  United  States  of  America  by  the  act 
of  Coi^ess  found  in  the  United  States 
Statutes  at  Large,  vol.  3,  chap.  23,  page 
348,  approved  March  1st,  1817,  whereby  the 
inhabitants  of  the  western  part  of  the  then 
Mississippi  territory  were  authorized  to 
form  for  themselves  a  state  constitution 
and  to  be  admitted  into  the  Union,  the 
boundaries  of  the  then-to-be-created  state 
being  described  as  follows: — 

'Beginning  on  the  River  Mississippi  at 
the  point  where  the  southern  boundary  line 
of  the  state  of  Tennessee  strikes  the  same; 
thence  east  along  the  said  boundary  line  to 
the  Tennessee  river;  thence  up  the  same 
to  the  mouth  of  Bear  creek;  thence  by  a 
direct  line  to  the  northwest  comer  of  the 
eounty  of  Washington  [Alabama] ;  thence 
due  south  to  the  Gulf  of  Mexico;  thence 
westwardly,  including  all  the  islands  with- 
in six  leagues  of  the  shore  to  the  most  east- 
ern junction  of  Pearl  river  with  Lake 
Borgne;  thence  up  said  river  to  the  31st 
degree  of  north  latitude;  thence  west  along 
the  said  d^^ee  of  latitude  to  the  Mississippi 
river;  thence  up  the  same  to  the  beginning.* 

'^6th.  That  by  the  said  act.  Congress  in- 
tended that  the  southern  boundary  line  of 
the  state  of  Mississippi,  beginning  at  the 
point  dividing  it  from  the  state  of  Alabama, 
should  run  westwardly  till  it  joined  the 
Ix)uisiana  eastern  boundary  line,  and  that, 
in  doing  so,  the  said  southern  boundary 
would  in  etfect  start  westward  from  a  point 
18  miles  south  of  the  coast  line,  and  include 
in  its  westwardly  direction  the  western 
cod  of  Petit  Bois  island,  all  of  Horn  island, 
Bhip  island,  and  Cat  island,  and  the  smaller 
ulsnds  north  of  these,  those  islands  being 
the  ones  contemplated  in  the  act  of  Con- 
?f^  as  being  within  18  miles  of  the  south- 
cm  coast  line  of  Mississippi,  and  that  the 
i&id  southern  boundary  of  Mississippi,  ex- 
tending in  its  westwardly  direction  through 
the  Gulf  of  Mexico,  would  gradually  ap- 
proach the  coast  line,  and  meet  the  eastern 
l^oiu^ry  line  of  Louisiana,  just  as  the 
*^  eastern  boundary  line  of  Louisiana 
onerges  from  the  Cat  Island  channel  into 
the  Gulf  of  Mexico,  and  thence  follow  and 
Mjbeoome  the  same  as  the  'Louisiana  boundary 
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line  extending  westwardly  to  the  south  of 
Cat  island,  through  Mississippi  sound  to 
the  north  of  Half  Moon  or  Grand  island  to 
the  most  southern  junction  of  the  *ea8t[8] 
branch  of  the  Pearl  river  with  Lake  Borgne, 
being  identical  with  the  Louisiana  eastern 
boundary,  and  thence  extending  up  the 
channel  of  Pearl  river. 

"7th.  That  the  islands  included  between 
the  shore  line  and  the  southern  boundary  of 
the  state  of  Mississippi  are  the  Islands  here- 
tofore described,  via,:  the  western  end  of 
Petit  Bois  island,  with  all  of  Horn  island. 
Ship  island,  and  Cat  island,  and  the  small 
islands  north  of  them,  those  islands  being 
large,  and  well  known  to  Congress  at  the 
time  of  the  passage  of  the  act,  all  of  which 
islands  and  the  southern  boundary  of  the 
state  of  Mississippi  will  more  fully  ap- 
pear from  the  diagram  No.  3,  made  a  part 
of  this  bill.     [See  posi.l 

''8th.  That  the  islands  eoiptemplated  in 
the  act  of  Congress  of  [April  8]  1812,  creat- 
ing the  state  of  Louisiana,  and  intended  to 
be  embraced  within  the  state  of  Louisiana,  ' 
as  provided  by  the  clause,  'Thence  bounded 
by  the  said  gulf  to  the  place  of  beginning, 
including  all  islands  within  three  leagues 
of  the  coast,'  were  all  of  the  other  islands, 
except  those  heretofore  named  as  going  to 
the  state  of  Mississippi,  as  all  other  islands, 
and  all  other  mainland,  are  south  and  west 
of  the  boundary  line  thus  passing  from 
Pearl  river  through  the  deep-water  channels 
in  Lake  Borgne  and  Mississippi  sound, 
through  the  deep-water  channel  southwest 
of  Cat  island  to  the  eastward  of  the  Chan- 
deleur islands,  and  thence  south,  taking  in 
the  delta  of  the  Mississippi  river,  and  ex- 
tending westward  along  the  Gulf  coast,  in- 
cluding all  islands  along  the  coast,  to  the 
Sabine  river,  where  the  state  of  Louisiana* 
is  thence  bounded  on  the  westward  by  the 
state  of  Texas,  all  of  which  will  more  fully 
appear  from  diagram  No.  2,  heretofore  re- 
ferred to. 

**9th.  Now  your  orator  avers  that  there 
has  developed  in  recent  years  in  the  waters 
south  of  the  state  of  Mississippi  and  east 
of  the  southern  portion  of  the  state  of  Lou- 
isiana a  considerable  growth  of  oysters,  and 
an  industry  of  large  proportions,  in  the 
handling  of  said  bivalves,  either  in  their 
fresh  or  in  a  canned  condition,  has  resulted 
therefrom. 

"10th.  That  the  state  of  Mississippi  hn^ 
by  legislative  'enactments  regulated  the  oys-[9] 
ter  industry  in  the  waters  of  said  state, 
and  permits  the  dredging  of  oysters  on  the 
natural  oyster  reefs  in  waters  of  the  said  . 
state,  as  will  more  fully  appear  from  the 
statutes  of  said  state  to  which  reference  is 
made. 

"11th.  That  the  state  of  Louisiana  has, 
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by  legislative  enactments,  regulated  the 
oyster  industry  in  the  said  state  of  Lou- 
isiana, and  prohibits  the  dredging  of  oysters 
on  the  natural  reefs  in  the  waters  of  said 
state,  as  will  more  fully  appear  from  the 
statutes  of  said  state'  to  which  reference  is 
made. 

**12th.  That  the  provisions  of  the  laws  of 
the  said  two  states  differ  considerably  in 
many  other  respects. 

"13th.  That  the  existence  and  location  of 
the  natural  oyster  reefs  in  the  waters  of 
the  parish  of  St.  Bernard,  in  the  state  of 
Louisiana,  which  adjoins  the  state  of  Mis- 
sissippi, is  shown  by  the  map  made  from  a 
reconnaissance  by  the  United  States  Fish 
Commission  steamer  *Fish  Hawk,*  in  Feb- 
ruary, 1898,  as  will  more  fully  appear  from 
diagram  No.  4,  now  made  part  of  this  bill. 
[See  post.] 

"14th.  Now  your  orator  avers  that  the 
boundary  line  dividing  the  two  states  in  the 
waters  thereof  has  been  clearly  defined  by 
the  acts  of  Congress  creating  the  states  of 
Louisiana  and  Mississippi,  as  will  be  seen 
from  the  diagram  No.  5,  made  up  from  the 
boundary  descriptions  taken  from  the  acts 
of  Congress  creating  the  said  states  of  Lou- 
isiana and  Mississippi,  which  diagram  is 
also  made  part  of  this  bill.     [See  post.l 

"15th.  That  the  said  boundary  line  in  the 
viraters  between  said  states  has  never  been 
designated  by  buoys  or  marks  of  any  kind 
by  either  state,  nor  designated  in  any  man- 
ner, except  by  the  United  States  government 
in  so  far  as  it  has  buoyed  the  deep-water 
channel,  extending  from  the  mouth  of  the 
Pearl  river  through  the  upper  comer  of 
Lake  Borgne,  north  of  Half  Moon  island, 
eastward  to  the  Cat  Island  pass,  north  of 
Isle  a  Pitre,  and  southwest  of  Cat  island, 
which  buoys  were  placed  by  the  Coast  Sur- 
vey of  the  United  States  government. 

"16th.  That  owing  to  the  differences  in 
the  laws  of  the  states  of  Louisiana  and  Mis- 
sissippi, regulating  the  oyster  industry  of 
[10]*the  respective  states,  the  said  statutes  pro- 
viding penalties  for  the  violation  thereof, 
much  confusion  has  resulted,  and  a  great 
public  demand  has  arisen  in  Louisiana  to 
definitely  mark  the  boundary  line  dividing 
the  two  states  in  the  waters  thereof;  that 
citizens  of  the  state  of  Mississippi,  in  vio- 
lation of  the  laws  of  the  state  of  Louisiana, 
[11]  have  been  fishing  oysters  with  dredges  *on  the 
natural  reefs  in  the  waters  of  the  state 
of  Louisiana,  said  fishermen  claiming  that 
tney  were  in  the  waters  of  the  state  of  Mis- 
sissippi, and  consequently  not  violating  the 
laws  of  the  state  of  Louisiana." 

The  bill  then  set  forth  that  "to  avoid  an 
armed  conflict  between  the  sheriff  and  offi- 
cers of  the  parish  of  St.  Bernard,  in  the 
state  of  Louisiana,  and  the  sheriff  and  offi- 
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cers  of  the  county  of  Harrison  in  t2ie  stat« 
of  Mississippi,"  a  meeting  of  dtizois  of 
Louisiana  was  called  by  the  governor  of 
that  state,  which  met  in  New  Orleans,  ax>d 
resulted  in  the  appointment  by  the  gorenkor 
of  commissioners  on  the  part  of  LooisiaiKm 
"to  consider  the  determination  of  the  witer 
boundary  line  between  the  two  states,  aitd 
arrange  for  its  easy  location  and  identlfi* 
cation  by  a  proper  system  of  buoys,"  and 
the  request  that  the  governor  of  Mississippi 
appoint  like  commissioners  on  the  paii  of 
that  state,  which  appointment  was  made. 

The  joint  commission  met  and  considered 
the  subject,  and  subsequently  the  Mississipia 
commission  reported  its  inability  to  igree 
with  the  Louisiana  commission,  ttatin;r, 
among  other  things,  "It  is  apparent  th4t 
the  only  hope  of  settlement  is  a  friendly 
suit  in  the  Supreme  Court  of  the  Unitt^d 
States,  and  we  respectfully  su^:gest  th^t 
course.** 

The  bill  continued: 

"24th.  That  the  eastern  water  boundarr 
line,  as  claimed  by  your  orator,  viz.,  a  line 
beginning  at  the  most  southern  junction  of 
the  channel  of  the  east  branch  of  the  Pearl 
river  with  Lake  Borgne,  and  thence  ea<4- 
ward,  following  the  deep-water  channel  to 
the  north  of  Half  Moon  island,  throuj^b  the 
Mississippi   Sound   channel,   to   Cat  l^hnd 
pass,  northeast  of  Isle  ft  Pitre  into  the  OuU 
of  Mexico,  thereby  dividing  the  waters  be- 
tween the  two  states,  agrees,  and  is  in  ac- 
cord, with  the  acts  of  Congress  creating  re- 
spectively the   state   of   Louisiana   and  t>e 
state  of  Mississippi,  as  already  shown  hv 
diagram  No.  5;  that    any    other    boundarr 
than   the   deep-water  channel   as  aforesaid 
would  cause  the  limits  of  the  two  state*  to 
conflict  and  overlap,  and  that  it  is  not  to 
be  presumed  that  the  Congress  of  the  t'nit 
ed  States  'intended  to,  or  would,  establish. [U 
in  its  description,  a  boundary  for  the  statf 
of  Mississippi,  conflicting  with  the  already- 
existing  Louisiana  eastern  boundary,  whei 
there  is  a  construction  of  the  wording  of  the 
two  acts,  in  fact,  the  only  construction  that 
suggests  itself,  that  shows  a  boundary  read- 
ily ascertained,  harmonizing  with  the  words 
of  the  acts  as  they  now  read,  and  deartT 
defining  the  limits  of  the  two  state*  in  the 
waters  between  them. 

"26th.  Your  orator  further  avers  tkat 
the  use  of  the  word  Srostwardly*  in  the  de- 
scription of  the  southern  boundary  of  the 
state  of  Mississippi,  as  that  southern  bovsd- 
ary  line  extends  westwardly  from  the  AU- 
bama  state  line  to  the  Louiaiaiui  ea»tefi 
boundary  line,  shows  that  it  was  not  tbt 
intention  of  Congress  to  have  it  nm  direct 
or  due  west  throughout  the  whole  eoerss. 
and  that  it  was  evidently  the  intentioe  ^ 
Congress,  in  giving  to  the  state  of  Miffi*' 
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Bippi  the  islands  north  of  that  westwardly- 
drawn    line,    that   the    18-mile   limit   shall 
gradually    decrease    as    it    approached    the 
Louisiana  line  on  the  east,  till  it  met  and 
followed   it  to   its   source.    If  the  Missis- 
sippi line  ran  parallel  to  the  southern  coast 
of  Mississippi,   at  a   distance  of   18  miles 
from  such  coast  line,  following  the  meander 
of  the   coast,   and   thence   joined   at   right 
angles  a  line  emerging  from  the  mouth  of 
Pearl   river,  such  line  would  not  only   in- 
dnde  Grassy,  Half  Moon,  Round,  Le  Petit 
Pass  islands  and  Isle  H  Pitre,  already  be- 
longing   to    Louisiana    as    being    within    9 
miles  or  3  leagues  of  the  Louisiana  shore 
line,  but  such  line  would  also  include  part 
of  the  mainland  of  the  state  of  Louisiana, 
as  will  be  seen  from  the  following  diagram 
(No.  6),  made  a  part  of  this  bill,  and  it  cer- 
tainly could  not  have  been  the  intention  of 
Confess  to  take  away  from   the  state  of 
Louisiana  any  islands  or  mainland  already 
belonging  to  it,   and  to  give  them  to  the 
state  of  Mississippi,  as  such  a  proceeding, 
without   the  consent  of  the  legislature  of 
the  state  of  Louisiana,  would  be  a  violation 
of  S  3  of  art.  4  of  the  Constitution  of  the 
United  States. 
**26th.  Your  orator  avers  that  the  marsh 
pS]  lands  claimed  by  *the  state  of  Mississippi 
to  be  islands  are  in  truth,  with  the  excep- 
tion of  the  Isle  a  Pitre,  Grassy,  Half  Moon, 
Round,  and  Le  Petit  Pass  islands,  low-ly- 
ing marsh  lands,  forming  part  of  the  main- 
land of  the  state  of  Louisiana;    that  said 
swamp    or   marsh    lands   and    islands   have 
been  known  as  and  called,  since  time  imme- 
morial, *the  Louisiana  marshes;'  that  they 
were  approved  to  the  state  of  Louisiana  by 
the  Commissioner  of  the  General  Land  Office 
on  May  6,  1852,  as  will  appear  from  a  cer- 
tified copy  of  said  record  of  approval  from 
the  United  States  Land  Office,  made  a  part 
of  this  bill,  marked  Exhibit  (G)  and,  where 
iK>t  since  sold  by  the  state  of  Louisiana  to 
private   purchasers,   have  always   stood   on 
the  books  of  the  register  of  the  Louisiana 
state  land  office  as  state  lands,  to  be  offered 
for  sale,  until   recently  transferred  by  the 
state  of  Louisiana  to  the  board  of  commis- 
sioners   for   the   Lake   Borgne   basin    levee 
district   by   the   provisions   of   act   No.    14 
of  the  legislature  of  the  state  of  Louisiana 
for  the  year  1892,  for  the  purpose  of  ena- 
bling the  said  levee  board,  by  the  proceeds    of 
sale  of    said    lands,    to    secure    the    funds 
to  aid  in  the  building  of  levees  in  that  levee 
district,  to  protect  the  lands  from  overflow. 
"27th.  That  parts  of  said  disputed  terri- 
tory claimed  by  the  state  of  Mississippi  to 
be  islands  within  18  miles  of  its  shore  line 
are  in  fact  part  of  the  mainland  of  the  state 
of  Louisiana,  and  therefore  belong  to  and 
form  part  of  said  state  of  LMiisiana;  but 

wtv.n. 


if  your  Honors  should  feel  that  any  part  of 
this  disputed  area  was  islands  by  reason 
of  the  presence  of  shallow  water,  then,  as 
islands,  they  are  within  the  9-mile  limit  of 
distance  from  the  shore  line  of  the  state  of 
Louisiana,  and  therefore  belong  to  and  form 
part  of  the  state  of  Louisiana  by  that  sec- 
ond provision  of  the  act  of  Congress  giving 
Louisiana  all  islands  within  3  leagues  of 
its  shore  Hne. 

"28th.  Your  orator  further  avers  that 
where  contiguous  states  or  countries  are 
separated  by  water  it  is,  and  always  has 
been,  the  custom  to  regard  the  channel  as 
establishing  the  boundary  line  of  such 
states,  and  that  the  state  of  Mississippi  has 
itself  recognized  this  principle  in  the  de- 
scription of  *its  territorial  limits,  as  found [14] 
in  the  2d  article  of  its  own  Constitution, 
adopted  November,  1890,  in  the  following 
words : 

•  •  •  •  • 

**29th.  Your  orator  avers  that,  as  hereto- 
fore stated,  the  Congress  of  the  United 
States,  as  well  as  the  various  departments 
of  the  United  States  government  having  au- 
thority in  the  premises,  have  themselves 
recognized  the  boundary  line  contended  for 
by  the  state  of  Louisiana  by  reason  of  the 
fact  that  the  United  States  government 
has  confirmed  to  the  state  of  Louisiana  the 
lands  composing  Half  Moon  island,  which  is 
just  south  of  the  deep-water  channel"  [by 
sections  and  townships  as  set  forth]  and 
also  "the  lands  forming  what  is  commonly 
known  as  Isle  a,  Pitre"  [by  sections  and 
townships,  as  stated],  all  of  them  "recog- 
nized as  belonging  to  and  forming  part  of 
the  state  of  Louisiana  by  the  said  United 
States  government,  and  have  always  hereto- 
fore been  so  recognized  by  the  people  of  the 
said  two  states;  that  the  lands  forming 
the  Isle  &  Pitre  were  sold  by  the  state  of 
Louisiana,"  etc.,  etc.,  "and  said  lands  haVe 
been  assessed  on  the  assessment  rolls  of  the 
parish  of  St.  Bernard,  state  of  Louisiana, 
and  taxes  thereon  have  been  paid  to  the  state 
of  Louisiana  for  the  past  thirty-five  years, 
and  said  lands  have  never  been  assessed  on 
the  rolls  of,  nor  have  any  taxes  ever  been 
paid  to,  the  state  of  Mississippi,  and  that 
this  is  the  case  with  all  other  lands  and 
islands  now  claimed  by  the  state  of  Missis- 
sippi, but  which  in  truth  and  fact  belong  to 
the  state  of  Louisiana." 

"30th.  Your  orator  therefore  further 
avers  that  all  coiistituted  authorities  com- 
petent to  create,  adopt,  or  consider  the 
said  boundary  line  have  declared  the  water 
boundary  line  claimed  by  the  state 
of  Louisiana,  viz.,  the  deep-water  channel 
running  from  the  most  southern  junction 
of  the  eastern  mouth  of  Pearl  river,  through 
Lake  Borgne,  north  of  Half  Moon  island, 
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through  Mississippi  sound,  north  of  Isle 
it '  Pitre,  and  southwest  of  Cat  island, 
through  Cat  Island  pass,  through  Chande- 
leur  sound  northeast  of  Chandeleur  islands 

[15]  to  the  Gulf  *of  Mexico^  to  be  the  true  water 
boundary  between  the  said  states.*' 

The  bill  prayed  that  it  be  adjudged  and 
decreed  ''that  the  boundary  line  dividing 
the  states  of  Louisiana  and  Mississippi,  in 
the  waters  between  the  said  states  to  the 
south  of  the  state  of  Mississippi,  and  to  the 
southeast  of  the  state  of  Louisiana,  is  the 
deep-water  channel,  commencing  at  the  most 
southern  junction  of  the  eastern  mouth  of 
Pearl  river  with  Lake  Borgne,  thence  by 
the  deep-water  channel  through  Lake 
Borgne,  north  of  Half  Moon  island,  through 
Mississippi  sound,  north  of  Isle  &  Pitre, 
through  Cat  Island  Pass  channel,  southwest 
of  Cat  island,  through  Chandeleur  Island 
sound,  northeast  of  the  Chandeleur  islands, 
to  the  Gulf  of  Mexico,  as  is  delineated  on 
the  original  map  submitted  by  the  Louis- 
iana boundary  commission  to  the  Missis- 
sippi boundary  commission,  and  now  made 
part  of  this  bill,  marked  Exhibit  'E;*  that 
the  said  deep-water  channel  be  located 
throughout  its  course  and  permanently 
buoyed  at  the  joint  expense  of  the  two 
states;  that  the  state  of  Mississippi  and  its 
citizens  be  perpetually  enjoined  from  disput- 
ing the  sovereignty  and  ownership  of  the 
state  of  Louisiana  in  the  said  land  and 
water  territory  south  and  west  of  said 
boundary  line,"  and  for  costs  and  general 
relief. 

[Exhibit  **E"  is  not  reproduced  in  the 
printed  record,  but  it  to  be  found  in  the 
Louisiana  Atlas  of  Maps,  p.  .60.  It  con- 
sists of  coast  survey  charts  Nos.  189,  190, 
and  191,  showing  the  coast  from  Mobile  to 
Lakes  Borgne  and  Pontehartrain,  with 
boundary  lines  added,  in  red  ink.  The  maps 
g^ven  in  this  statement  are  sufficient  to 
supply  the  lack  of  this  particular  exhibit.] 
The  state  of  Mississippi,  by  leave,  filed 
a  demurrer  to  the  bill,  which  was,  by  stipu- 
lation, submitted  to  the  consideration  of  the 
court  on  printed  arguments,  and  was  sub- 
sequently overruled. 

Thereupon  the  state  of  Mississippi,  on 
leave,  filed  her  answer  and  cross  bill. 

[16]  'The  state  denied  articulately  nearly  every 
material  allegation  of  the  bill,  and  there- 
fore the  accuracy  of  the  diagrams  or  maps 
attached  thereto,  and  asserted  the  true 
boundary  to  be  as  set  forth  in  her  cross  bill. 
And  while  she  admitted  ''that  the  deep- 
water  channel  out  of  the  mouth  of  Pearl 
river,  through  the  upper  course  of  Lake 
Borgne,  and  on  into  the  Gulf,  as  stated  in 
the  bill,  has  been  marked  by  buoys  by  and 
under  the  direction  of  the  United  States 
government,  for  navigation  and  commercial 
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purposes,"  she  denied  'Hhat  said  maikia| 
of  the  deep-water  channel  was  ever  intend- 
ed to  fix  in  any  manner  whatsoever  anj 
part  of  the  boundary  line  between  said 
states,"  and  further  doni«Hi  "the  oorrectaeM 
of  complainant's  statemci^t  that  where  con- 
tiguous states  or  countries  are  separated 
by  water,  the  channel  of  the  waters  dividing 
said  states  constitutes  a  boundarv  line,  and 
defendant  specifically  denies  that  ^ueh  rule 
is  applicable  to  thi«  case." 

The  cross  bill  averred  that  the  southern 
boundary  line  of  the  state  of  Mississippi 
was  fixed  by  the  act  of  Congress,  approved 
March  1,  1817,  3  Stat,  at  L.  348,  chap.  tX 
§  2. 

That  by  that  act  Mississippi  was  given 
"all  lands  under  the  waters'  south  of  her 
well-defined  shore  line  to  the  distance  ol 
six  leagues  from  said  shore  at  every  point 
between  the  Alabama  line  and  the  most 
eastern  junction  of  Pearl  river  with  Ldcs 
Borgne,  including  all  islands  within  said 
limit,"  and  "all  territory  witlitn  said  Un- 
its, not  being  a  part  of  the  mainland  of  the 
state  of  Louisiana,  became,  was,  and  is  a 
part  of  the  territory  of  the  state  of  Missis- 

*  *   ss 

sippi." 

That  the  acts  of  1812,  creating  the  sUte  of 
Louisiana,  failed  "to  describe  the  vatcf 
line  from  the  most  eastern  mouth  of  Pearl 
river  to  the  Gulf  of  Mexico,"  and  beoce 
Louisiana  proposed,  "without  authoritv  is 
law,  to  follow  the  deep-water  channel  from 
the  mouth  of  Pearl  river  to  the-  Gulf  of 
Mexico, — that  is,  as  far  south  as  that  point 
in  the  sea  where  the  waters  of  Chandeleur 
sound  merge  into  the  waters  of  the  Gulf 
of  Mexico." 

That  the  act  creating  the  state  of  Mi«i^ 
sippi  was  the  organization  *of  a  state  (rov*[l^ 
ernment  in  the  western  part  of  Mississippi 
territory ;  that  the  southern  part  of  the  ter 
ritory  of  Mississippi  was  added  thereto  bj 
an  act  of  Congress  approved  May  14,  ISIt 
which  provided:  "That  all  that  portion  of 
territory  lying  east  of  Pearl  river,  we«t  of 
the  Perdido,  and  south  of  the  thirtr-fint 
degree  of  latitude,  be,  and  the  same  if  hert- 
by,  annexed  to  the  Mississippi  territory; 
to  be  governed  by  the  laws  now  in  forei 
therein,  or  which  may  hereafter  be  enacted, 
and  the  laws  and  ordinances  of  the  Toited 
States,  relative  thereto,  in  like  manner  u  if 
the  same  had  originally  formed  a  part  of 
said  territory;  and  until  otherwise  provid- 
ed by  law,  the  inhabitants  of  the  said  dis- 
trict, hereby  annexed  to  the  Mississippi  tff^ 
ritory,  shall  be  entitled  to  one  repretesta- 
tive  in  the  general  assembly  thereof."  I 
Stat,  at  L.  734.  chap.  84. 

That  this  act  and  the  act  admitting  tW 
state  of  Mississippi  "reeognired  the  fsH 
that  the  boundary  line  of  ttie  state  of  Uwi*- 
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iana  embraced  no  island  in  the  waters  to 
tjie  east  of  said  state  and  to  the  south  of 
the  Mississippi  mainland,  or  shore,  and 
within  6  leagues  of  the  Mississippi  shore; 
that  the  said  Louisiana  acts  are  not  in  con- 
flict with  the  aforesaid  Mississippi  acts,  the 
boondaries  of  Louisiana  only  embracing  such 
islands,  as  dearly  shown  by  said  acts  cre- 
ating and  admitting  her,  as  were  within  the 
Gdf  of  Mexico  and  also  within  3  leagues  of 
her  golf  coast, — ^that  is  to  say,  within  the 
Gulf  ^f  Meadoo  proper  and  to  the  south  of 
said  state  of  Ajouisiana,  as  contemplated  by 
Congress;  that  the  said  line  from  the  mouth 
of  Pearl  river  to  the  Gulf  of  Mexico,  divid- 
ing the  territory  of  Mississippi  from  the 
state  of  Louisiana,  was  never  defined  until 
the  passage  of  the  act  creating  the  state  of 
Mississippi,  when,  for  the  first  time,  the 
lonthem  boundary  of  the  Mississippi  ter- 
ritory, the  western  part  of  which  was,  by 
aid  act,  made  the  state  of  Mississippi,  was 
accurately  defined  and  established,  as  here- 
in stated ;  that  the  line  above  described  and 
defined  by  the  said  Mississippi  acts  includes 
no  islands  which  are  within  3  leagues  of  the 
Louisiana  mainland  and  also  in  the  Gulf 
i8]of  Mexico,  aa  the  limits  *of  the  Gulf  of 
Mexico  are  defined  by  the  said  state  in 
her  original  bill  herein." 

That  the  state  of  Louisiana  "claims  title 
and  sovereignty  over  some  of  the  islands 
belonging  to  the  state  of  Mississippi  by 
virtue  of  certain  alleged  action  of  certain 
officers  of  the  United  States  government  and 
local  officers  of  the  state  of  Louisiana,"  but 
the  claim  '4s  not  well  founded  because  of 
the  matters  herein  set  forth,  and  because 
said  islands  and  territory  have  not  been  sus- 
ceptible to  actual  use  and  occupation,  and 
because  said  claim  is  in  violation  of  §  3, 
trt  4,  of  the  Constitution  of  the  United 
States  .  .  ."  But  if  the  court  should 
adjudge  said  islands  and  territory  approved 
by  the  aforesaid  officials  to  the  state  of 
Louisiana  to  belong  to  said  state,  then 
otMs  oonnplainant  prajsd  that  the  claim  of 
title  of  Louisiana  thereto  "be  restricted  to 
the  real  lands  or  islands  so  lost  to  the 
state  of  Mississippi,  and  be  in  no  case  per- 
mitted to  affect  any  lands  under  the  wa- 
ters, or  any  of  the  public  oyster  reefs  there- 
under." 

It  was  then  alleged  that  Mississippi  had 
^exercised  sovereignty  and  jurisdiction  over 
ttid  waters  within  18  miles  of  her  shore 
Aforesaid,"  and  that  by  her  statutes,  as 
modified  in  1857,  had  asserted  such  juris- 
diction. 

And  that,  by  the  legislation  of  Congress 
ttd  the  state,  the  "  "Mississippi  sound'  was 
i^cognized  as  a  body  of  water,  6  leagues 
*ide,  wholly  within  the  state  of  Mississippi, 
^fom  Lake  Borgne  to  the  Alabama  line,  sep- 
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The  cross  bill  further  averred  that  Con-  • 
gross,  "in  the  early  history  of  the  Republic, 
in  dealing  with  the  Gulf  coast  or  shore," 
was  not  perfectly  familiar  with  the  line,  and 
by  several  acts  "creating  the  Gulf  states, 
respectively,  treated  the  said  Gulf  coasi  or 
shore  as  a  line  running  generally  from  east 
to  west,"  and  said  states  were,  in  the  con- 
templation of  Congress,  "so  formed  and 
bounded  as  to  give  to  each  state  jurisdic- 
tion over  the  waters  adjacent  to  its  shore 
or  coast  for  a  certain  specified  distance 
southward  from  its  mainland  line;  that 
it  was  *not  intended  to  give  to  any  state[19l 
jurisdiction  over  waters  adjacent  to  and 
immediately  south  and  in  front  of  any  other 
state  or  territory."  But  that  the  deep- 
water  channel  line  contended  for  by  Louis- 
iana would  take  nearly  all  of  the  Han- 
cock county  water  front,  much  of  that  of 
Harrison  county,  and  possibly  some  of  that 
of  Jackson  county,  over  all  which  Missis- 
sippi had  exercised  jurisdiction  since  her 
admission. 

Reference  was  then  made  to  the  or- 
ganization of  Hancock  and  Jackson  coun- 
ties in  December,  1812,  and  of  Harrison 
county,  in  1841;  and  to  certain  sections 
of  the  Revised  Code  of  Mississippi  of  1880 
and  a  codification  of  1892,  making  a  gen- 
eral reference  to  islands  within  6  leagues 
of  the  Mississippi  shore;  and  it  was  charged 
that  during  all  this  time  the  government  of 
the  Mississippi  territory  and  that  of  the 
state  of  Mississippi  had  exercised  full  and 
complete  jurisdiction  and  sovereignty  over 
the  waters  in  the  "Mississippi  sound"  as  a 
part  of  the  three  counties  aforesaid. 

The  prayer  was  that  it  be  decreed  "that 
the  boundary  line  dividing  the  states  of 
Mississippi  and  Louisiana  is  the  line  which, 
beginning  at  a  point  6  leagues  due  south 
of  that  point  on  the  shore  where  the  Ala- 
bama and  Mississippi  line  enters  the  Gulf 
of  Mexico,  runs  westwardly  with  the  me- 
anderings  of  the  shore  6  leagues  always 
therefrom  until  said  line  reaches  and  touch- 
es the  real  mainland  of  Louisiana  about  ?• 
miles  due  west  of  the  'Indian  mound*  and 
'Lake  of  the  Mound,'  and  thence  in  an  al- 
most due  northward  direction  along  and 
on  the  high-tide  mark  of  tlie  said  Louis- 
iana mainland  to  Mississippi  sound  at  or 
near  Nine  Mile  bayou,  and  thence  further 
along  said  mainland  at  the  high-^ade  mark 
westwardly  to  that  point  due  south  cf  the 
middle  of  the  most  southern  or  eastern  iunc 
tion  of  Pearl  river  with  Lake  Borgne,  an(? 
thence  from  said  point  due  north  to  the 
said  Pearl  river;  that  the  said  line  b^  lo 
caced  and  permanently  buoyed  at  the  joint 
expense   of   the   two   states;    that  the   tul? 
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state  is  the  plaintiff  is  not  a  conclusive  test 
that  the  controversy  is  one  in  which  this 
court  is  authorized  to  grant  relief  against 
another  state  or  her  citizens. 

Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S. 
287,  32  L.  ed.  242,  8  Sup.  Ct.  Rep.  1370. 

No  state  can  be  sued  either  in  its  own 
courts  or  those  of  any  other  state  or  na- 
tion without  its  consent,  and  states  can 
only  be  sued  in  proper  cases  in  this  court 
by  reason  of  their  agreement  in  the  Consti- 
tution that  the  judicial  power  of  the  Unit- 
ed States  shall  extend  to  all  cases  arising 
under  the  Constitution  and  laws. 

United  States  v.  Texas,  143  U.  8.  646, 
36  L.  ed.  293,  12  Sup.  Ct.  Rep.  488. 

The  controversies  existing  at  the  time  of 
the  adoption  of  the  Constitution  were  the 
cause  and  origin  of  extending  the  judicial 
power  of  the  United  States  to  controversies 
between  the  states,  and  the  only  purpose  of 
such  constitutional  provision  was  to  provide 
a  tribunal  for  settlement  of  such  controver- 
sies as  to  boundaries  and  other  like  con- 
troversies. 

United  States  v.  Teieas,  143  U.  S.  639,  36 
L.  ed.  291,  12  Sup.  Ct.  Rep.  488. 

It  was  not  the  intention  of  the  states,  in 
adopting  the  Constitution,  to  give  their  con- 
sent to  be  sued  whenever  a  dispute  arises 
between  citizens  of  different  states  In  re- 
gard to  commerce  or  any  property  right  af- 
fecting such  citizens. 

Hans  V.  Louisiana,  134  U.  S.  16,  33  L. 
ed.  847,  10  Sup.  Ct.  Rep.  604. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

The  demurrer  was  overruled  because  the 
court  was  of  opinion  that  the  bill  presented 
a  prima  facie  case  of  justiciable  controversy 
between  the  state  of  Louisiana  and  the 
state  of  Mississippi  as  to  the  boundary  line 
between  them,  and  we  are  clear  that  the 
proofs  establish  the  existence  of  such  a  con- 
troversy as  to  fully  sustain  our  jurisdiction. 

It  is  apparent  that  the  enforcement  of  the 
oyster  legislation  of  the  two  states  led  to  a 
conflict  between  the  authorities  of  both, 
which  involved  a  dispute  as  to  the  true 
boundary  line. 

In  1886  the  state  of  Louisiana  passed  an 
act  vesting  the  power  to  control  the  oyster 
industry  in  the  hands  of  the  officials  of  the 
parishes  of  the  state  in  their  several  locali- 
ties, along  p:eneral  lines  laid  down  in  the 
law.  La.  Laws  1886,  act  No.  106.  This 
was  followed  by  the  acts  of  1892  (No.  110), 
1896  (No.  121),  and  1900  (No.  159).  By 
the  act  of  1896  nonresident  oyster  fisher- 
men were  prohibited  from  fishing  oysters 
in  Louisiana  waters,  and  the  dredging  of 
oysters  was  also  prohibited,  in  this  particu- 
lar differing  from  the  laws  of  Mississippi, 
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which  permitted  it.  By  a  concarrent  resold 
tion  of  1900  a  legislative  commiiaioQ  vi« 
cremated,  to  investigate  and  report  od  th« 
oyster  industry  of  the  state. 

In  January,   1898,  the   parochial   autho- 
rities of  the  parish  of  St.  Bernard  equipped 
and  sent  out  an  official  expedition  to  exdu-i** 
from  the  oyster  water  of  the  parish  anv 
nonresident  *oyster  fishermen  wbo  nugbt  ht'J 
found  fishing  therein.     Nonresident  Mi^i^ 
sippi  oystermen  were  found  fishing  oy!^ei> 
there,  and  they  were  notified  that  they  mu'^t 
stop  fishing  and  move  out  of  those  waUr^ 
These  Mississippians  then  complained  to  the 
Mississippi  authorities  and  a  conference  en- 
sued between  representatives  of  the  psri^'i 
of  St.  Bernard  and  the  county  of  HaococL 
In  January,    1901,  at  the  instance  of  the 
Louisiana  legislative  commission  appointrd 
under  the  act  of  1900,  and  of  eommittees 
appointed  from  the  police  juties  of  the  Lnn- 
isiana  parishes  of  St.  Bernard  and  Plaque- 
mines, a  meeting  of  the  state  officials  of 
Louisiana  was  held  in  New  Orleans  to  con- 
sider the  subject  of  the  dispute  with  th§ 
state  of  Mississippi,  and  the   invasioo  by 
nonresidents  of  the  Louisiana  oyster  waten. 
This  meeting  resulted  in  the  appoiDtmeot 
by  the  governor  of  Louisiana  of  a  commis- 
sion of  five  members,  and  an  official  com- 
munication from  the  governor  of  Loaisi«nt 
addressed   to   the   governor   of  MissiasippU 
requesting  the  latter  to  appoint  a  simile 
commission  to  see  if  it  were  possible  to  ef- 
fect an  amicable  settlement  of  the  dispatr 
between  the  two'  states.     This  Missisaipfa 
commission  was  accordingly  appointed,  and 
the  two  commissions  held  a  joint  confer 
ence  in  New  Orleans  in  March,  1901.    Loo- 
isiana  presented  at  the  conference  a  nap 
showing  the  Louisiana  contention  as  to  the 
boundary,  which  is  the  map  attached  to  Um 
bUl,  and  marked  Exhibit  £.    The  Miadsaippi 
conunission  reported  that  it  was  impu^-^i  *Ie 
to  effect  an  amicable  extrajudicial  srttk- 
ment  of  the  dispute,  and  that  the  only  bopa 
of  settlement  was  a   friendly   suit  in  tte 
Supreme  Court  of  the  United  SUte*.    This 
report    was    submitted    by    the  Miaattaippa 
commission      to     the     governor     of    Mtt- 
sissippi,    and  was  transmitted  to  the  IfT 
islature  of  that  state.     At  this  sesaioa  tb« 
state  of  Mississippi  passed  a  new  Uw  ttm- 
trolling  her  oyster  waters  and  oyster  Mu* 
try.    Laws  1902,  chap.  58.    This  act  create 
a  state  oyster  commission,  vested  with  n- 
tire  control  of  the  Mississippi  oyster  indot* 
try.     It  took  the  control  of  the  indottrt 
out  of  the  hands  of  the  coast  county  author- 
ities and   centralised  it   in   this  state  ^ 
partment,  which  was  authorieed  to  «U^ 
lish  a  "system  of  patrol  of  the  ^n«isrippi[tl 
oyster  waters,  and  to  maintain  patrol  bosti 
to  sustain  the  oyster  laws  in  her  territoi;. 

tot  v.  s. 
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In  July,  1902,  the  state  of  Louisiana  fol- 
lowed the  example  of  the  state  of  Missis- 
sippi and  adopted  an  act  (Acts  1902,  No. 
153)  creating  a  state  oyster  commission  of 
Louisiana  as  a  state  department,  vested  with 
fall  ocmtrol  of  the  oyster  industry  of  Lou- 
isiana, and  authorized  to  establish  patrol 
boats  and  maintain  an  armed  patrol  on  the 
Louisiana  oyster  \mters  to  protect  her  rights 
in  the  oyster  industry  therein.  In  view  of 
the  danger  of  an  armed  conflict,  the  oyster 
commissions  of  both  states,  in  September, 
1902,  adopted  a  joint  resolution  establishing 
a  neutral  territory  between  the  two  states 
**pending  the  final  decision  by  the  Supreme 
Court  of  the  United  States  in  the  boimdary 
suit  to  be  instituted,"  to  remain  a  common 
fishing  ground.  This  modus  vivendi  did 
not  include  all  of  the  disputed  territory, 
but  the  waters  of  Mississippi  sound  between 
the  deep-water  channel  and  the  nortli  shore 
line  of  the  Louisiana  marshes  were  embraced 
by  it. 

In  the  following  October  this  bill  was 
filed.  Louisiana  appeared  through  her  gov* 
emor  and  her  attorney  general,  and  the 
action  of  the  governor  in  instituting  the 
suit  was  subsequently  approved,  ratified, 
and  confirmed  by  the  legislature. 

The  facts  that  the  act  of  Congress  admit- 
ting the  state  of  Louisiana  gave  that  state 
all  islands  within  3  leagues  or  9  miles  of  her 
coast,  and  that  the  -subsequent  act  of  Con- 
gress admitting  the  state  of  Mississippi  pur- 
ported to  give  that  state  all  islands  within 
6  leagues  or  18  miles  of  her  shore,  and  that 
some  islands  within  9  miles  of  the  Louisi- 
ana coast  were  also  within  18  miles  of  the 
Mississippi  shore,  furnished  the  basis  for  a 
boundary  controversy,  although,  in  our  judg- 
ment, the  apparent  inconsistency  is  recon- 
cilable, as  hereinafter  explained.  And  that 
controversy  involved  to  each  state  pecuniary 
values  of  magnitude,  as  is  shown  by  the 
evidence  on  both  sides.  We  think  that  there 
existed  between  the  two  states,  in  their  sov- 
ereign capacity  as  states,  a  controversy  af- 
fecting the  boundary  line  separating  them 
p6]in  the  locality  in  'question  of  a  character 
to  justify  the  exercise  of  our  original  juris- 
diction within  the  rules  laid  down  in  Mis- 
touri  V.  Illinois,  200  U.  S.  496,  ante,  572, 
26  Sup.  Ct.  Rep.  268;  Missouri  v.  Illinois, 
180  U.  S.  208,  45  L.  ed.  497,  21  Sup.  Ct. 
Rep.  331;  Pennsylvania  v.  Wheeling  d  B. 
Bridge  Co.  13  How.  589,  14  L.  ed.  279; 
Louisiana  v.  Texas,  176  U.  S.  1,  44  L.  ed. 
347,  20  Sup.  Ct.  Rep.  251 ;  Kansas  v.  Colo- 
rado, 185  U.  S.  125,  46  L.  ed.  838,  22  Sup. 
a  Rep.  652. 

2.  The  state  of  Louisiana  was  admitted 
into  the  Union  by  the  act  of  Congress  ap- 
proved April  8,   1812    (2   Stat,  at  L.  701, 
chap.  50).  which  commenced  as  follows: 
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*'Whereas,  the  representatives  of  the 
people  of  all  that  part  of  the  territory*  or 
country  ceded  under  the  name  of  'Louisiana' 
by  the  treaty  made  at  Paris  on  the  thirtieth 
day  of  April,  one  thousand  eigiit  hundred 
and  three,  between  the  Unitod  States  and 
France,  contained  within  the  following  lim- 
its, that  is  to  say:  Beginning  at  the 
mouth  of  the  River  Sabine;  thence  by 
a  line  to  be  drawn  along  the  middle  ojf 
said  river,  including  all  islands,  to  the  thir- 
ty-second d^ree  of  latitude;  thence  due 
north  to  the  northernmost  part  of  the  thir- 
ty-third degree  of  north  latitude;  thence 
along  the  said  parallel  of  latitude  to  the 
River  Mississippi;  thence  dow.i  the  said  riv- 
er to  the  River  Iberville;  and  from  thence 
along  the  middle  of  the  said  river  and  Lakes 
Maurepas  and  Ponchartrain  to  the  Gulf  of 
Mexico;  thence  bounded  by  the  said  gulf 
to  the  place  of  beginning  including  all 
islands  within  three  leagues  of  the  coast; 
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Map  or  diagram  No.  1,  given  in  the  open- 
ing statement,  shows  the  limits  as  thus  de- 
fined. 

By  an  act  of  Congress  approve  I  -Vpril  14. 
1812    (2  Sta^  at  L.  70S,  chap.  57),  addi- 
tional territory  was  addtd  to  the  state  of       ^ 
Louisiana,  described  thus: 

"All  that  tract  of  country  comprehended 
within  the  following  bounds,  to  wit:  Be- 
ginning at  the  junction  of  the  Iberville  with 
the'  River  Mississippi;  thence  along  the 
middle  of  the  Iberville,  the  River  Amite 
and  of  the  Lakes  Maurepas  and  Pontchar- 
train  to  the  eastern  mouth  of  the  Pearl 
river;  thence  up  the  eastern  branch  of  Pearl 
river  to  the  thirty-first  degree  of  north  lat- 
itude ;  thence  along  the  said  degree  of  lat- 
itude to  the  Kiver  Mississippi :  thence  down 
the  said  river  to  the  place  of  beginning,  •shall  [37] 
become  and  form  a  part  of  the  said  state  of 
Louisiana,  and  be  subject  .to  the  Constitu- 
tion and  laws  thereof  in  the  same  manner, 
and  for  all  intents  and  purposes,  as  if  it 
had  been  included  within  the  original  bound- 
aries of  the  said  state." 

This  added  territoiy  is  shown  on  map  or 
diagram  No.  2.  The  eastern  boundary  of 
Louisiana  was  thereby  moved  eastward  from 
the  Mississippi  to  Pearl  river,  and  Louisiana 
was  given  the  country  south  of  the  31st 
degree  of  north  latitude,  and  north  of  the 
boundary  formed  by  the  River  Iberville,  the 
middle  of  Lakes  Maurepas  and  Pontchar- 
train,  and  the  Rigolets. 

The  River  Iberville  is  called  on  this  map 
Bayou  Manchac,  and  is  still  known  by  that 
name.  The  Rigolets  is  a  gut  connecting  the 
waters  of  Lakes  Pontchartrain  and  Borgne, 
both  of  which  are  bodies  of  salt  water  and 
were  originally  arms  of  the  sea.  In  order 
to  reach  the  open  waters  of  the  Gulf  of 
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Mexico  from  the  middle  of  Lakes  Maurepas 
and  Pontchartrain  the  line  ran  through  the 
Rigolets  into  Lake  Borgne,  and  after,  the 
addition  to  the  state  by  the  act  of  April 
14,  1812,  the  eastern  boundary  line  of  Lou- 
isiana entered  Lake  Borgne  to  the  south  by 
Pearl  river  as  well  as  the  Rigolets.  To 
get  from  Lake  Borgne  into  the  open  water 
of  the  Gulf  of  Mexico  beyond  Chandeleur 
islands  and  around  to  the  western  boundary 
of  Louisiana,  it  was  necessary,  as  Louisi- 
ana contends,  to  follow  the  deep-water  chan- 
nel north  of  Half  Moon  or  Grand  island, 
through  Mississippi  sound,  and  thence  by  the 
pass  between  Cat  island  and  Isle  h  Pitre, 
north  of  the  Chandeleur  islands,  into  the 
open  Gulf.  Many  maps  are  given  in  the 
record,  some  made  at  dates  long  prior  to  the 
admission  of  Louisiana  as  a  state,  some  at 
that  time,  and  some  within  a  few  years 
thereafter,  and  all  show  the  St.  Bernard  pen- 
insula to  be  geographically  a  true  part  of 
the  state  of  Louisiana,  or  of  an  area  of  coun- 
try that  was  to  form"  the  state,  and  that 
the  said  peninsula  projected  itself  as  a  well- 
defined  arm  of  land  out  into  the  waters  of 
the  Gulf,  branching  off  as  a  projection  from 
[38]the  main  body  of  land  composing  *tlie  state, 
and  forming  a  part  of  it.  We  observe  that 
on  many  of  these  early  maps  the  term 
"peninsula"  is  applied  to  this  projection, 
and  that  desigiiation  is  sufficiently  accurate 
for  the  purpose  of  description. 

November  14,  1803,  President  Jefferson 
sent  a  communication  to  Congress,  in  which, 
among  other  things,  he  said: 

**The  object  of  the  following  pages  is  to 
consolidate  the  information  respecting  the 
present  state  of  Louisiana,  furnished  to  the 
Executive  by  several  individuals  among  the 
best  informed  on  the  subject. 

"Of  the  province  of  Louisiana  no  general 
map,  sufficiently  correct  to  be  depended  up- 
on, has  been  published,  nor  has  any  been 
yet  procured  from  a  private  source.  It  is 
indeed  probable  that  surveys  have  never 
been  made  upon  so  extensive  a  scale  as  to 
afford  the  means  of  laying  down  the  vari- 
ous regions  of  a  country  which,  in  some  of 
its  parts,  appears  to  have  been  but  imper- 
fectly explored.    .    .    . 

*St.  Bernardo. 

*'0n  the  east  side  of  the  Mississippi,  about 
6  leagues  below  New  Orleans,  and  at  the 
head  *of  the  English  bend,  is  a  settlement 
known  by  the  name  of  the  Poblacion  de  St. 
Bernardo,  or  the  Terre  aux  Bceufs,  extending 
on  both  sides  of  a  creek  or  drain,  whose 
head  is  contiguous  to  the  Mississippi,  and 
which,  flowing  eastward,  after  a  course  of  18 
leagued,  and  dividing  itself  into  two 
branches,  falls  into  the  sea  and  Lake  Borgne. 
This  settlement  consists  of  two  parishes, 
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almost  all  the  inhabitants  of  v^hiob  ire 
Spaniards  from  the  Canaries,  who  contect 
themt-elves  with  raising  fowN,  corn,  and 
p^arden  stuff  for  the  market  at  New  Orlean*. 
The  lands  cannot  be  cultivated  to  any  great 
distance  from  the  banks  of  the  creek,  on 
account  of  the  vicinity  of  the  marsh  behio'i 
them,  but  the  place  is  susceptible  of  great 
improvement,  and  of  affordinj^  another  com- 
munication to  small  craft  of  from  8  to  10 
feet  draught,  between  the  sea  and  the  Mi»- 
sis^ippi." 

"Country  from  Plaquemines  to  the  Sea,  and 
Effect  of  the  Hurricanes. 

•"From  Plaquemines  to  the  sea  is  12  or  l.'>; 
loigues.  The  country  is  low,  swampy.  c^'V' 
Iv  covered  with  reeds,  and  havinjj  little  <■*• 
no  timber,  and  no  settlement  whatever.  It 
may  be  necessary  to  mention  here,  thit  the 
whole  lower  part  of  the  country,  from  tl»e 
English  turn  do^vnwards,  is  subject  to  over- 
flowing in  hurricanes,  either  by  the  recoiliaf 
of  the  river,  or  reflux  from  the  sea  on  each 
side;  and,  on  more  than  one  occasion,  it 
has  been  covered  from  the  depth  of  2  to  10 
feet,  according  to  the  descent  of  the  rivtr, 
whereby  many  lives  were  lost,  horse*  and 
cattle  swept  away,  and  a  scene  of  destruc- 
tion laid.  The  last  calamity  of  this  kin-i 
happened  in  1794,  but  fortunately  tlier  are 
not  frequent.  In  the  preceding  year  the 
engineer  who  superintended  the  erect i<m  of 
the  fort  at  Plaquemines  was  drowned  iv 
his  house  near  the  fort,  and  the  workmen 
and  garrison  escaped  only  by  taking  refojiv 
on  an  elevated  spot  in  the  fort,  on  wbi-'' 
there  were,  notwithstanding,  2  or  3  feet  t-f 
water.  These  hurricanes  have  generally  been 
felt  in  the  month  of  August.  Their  greatert 
fury  lasts  about  twelve  hours.  Thmj  tarn- 
mence  in  the  southeast,  veer  about  to  all 
the  points  of  the  compass,  are  felt  iBO«t 
severely  below,  and  seldom  extend  more  thai 
a  few  leagues  above.  New  Orlenn*.  In  their 
whole  course  they  are  marked  with  ndi 
and  desolation.  Until  that  of  17!>.t.  there 
had  been  none  felt  from  the  year  17  ^W.** 

This  communication  was,  of  course,  before 
Congress  when  the  act  of  1812.  admittinir 
Louisiana,  was  approved,  and  the  peniavala 
was  clearly  recognised  as  forminir  part  of 
the  parish  of  St.  Bernard,  as  was  its  marthy 
character  and  that  of  the  adjoining  pariah. 

By  the  act  of  Congress,  approved  Marvk  I. 
1817  (3  SUt.  at  L.  348,  diap.  23.  |  SK  tht 
inhabitants  of  the  western  part  of  the  tW« 
Mississippi  territory  were  authorired  to 
form  for  themselves  a  state  eonstitutica  sad 
to  be  admitted  into  the  Union,  with  the  fol- 
lowing boundaries:  "Beginning  on  the  riv- 
er Mississippi  at  the  point  where  the  aoiitk* 
em  boundary  line  of  the  state  of  TeBiie«aet 
strikes  the  same ;  thence  east  along  t!i^  oi^ 
boundary  line  to  the  Tennessee  river :  th«»» 
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[40]up  the  same  to  the  mouth  of  Bear  •creek; 
thence  by  a  direct  line  to  the  northwest  cor- 
ner of  the  county  of  Washington;  thence 
due  south  to  the  Gulf  of  Mexico;  thence 
westwardly,  including  all  the  islands  within 
six  leagues  of  the  shore,  to  the  most  eastern 
junction  of  Pearl  river  with  Lake  Borgne; 
thence  up  said  river  to  the  thirty-first  de- 
gree of  north  latitude;  thence  west  along 
the  said  degree  of  latitude  to  the  Mississippi 
river;  thence  up  the  same  to  the  beginning." 

The  people  in  convention,  August  15,  1817, 
formed  a  constitution  and  state  government 
(approved  subsequently  by  popular  vote), 
and  the  state  was  admitted  by  resolution 
December  10,  1817.    3  Stat,  at  L.  472. 

The  state  of  Alabama  was  admitted  by  the 
let  of  March  2,  1819  (3  Stat,  at  L.  489, 
chap.  47,  §  2),  which  provided:  "That  the 
said  state  shall  consist  of  all  the  territory 
included  within  the  following  boundaries, 
to  wit:  Beginning  at  the  point  where  the 
thirty-first  degree  of  north  latitude  inter- 
sects the  Perdido  river;  thence,  east,  to  the 
western  boundary  line  of  the  state. of  Geor- 
gia; thence  along  said  line  to  the  southern 
houndary  line  of  the  state  of  Tennessee; 
thence,  west,  along  said  boundary  line,  to 
the  Tennessee  river;  thence,  up  the  same, 
to  the  mouth  of  Bear  creek;  thence,  by  a 
direct  Vio^,  to  the  northwest  comer  of  Wash- 
ington county;  thence,  due  south,  to  the 
Gulf  of  Mexico;  thence,  eastwardly,  includ- 
ing all  islands  within  six  leagues  of  the 
shore,  to  the  Perdido  river;  and  thence,  up 
ihe  same  to  the  beginning." 

The  islands,  marsh  or  otherwise  claimed 
by  Louisiana  in  this  case  were  all  within  3 
leagues  of  her  coast.  The  act  admitting 
Mississippi  was  passed  five  years  after  the 
Louisiana  act,  yet  Mississippi  claims  there- 
under the  disputed  territory,  as  being 
isUnds  within  18  miles  of  her  shore.  If  it 
were  true  that  this  repugnancy  between  the 
two  acts  existed,  it  is  enough  to  say  that 
Congress,  after  the  admission  of  Louisiana, 
could  not  take  away  any  portion  of  that 
state  and  give  it  to  the  state  of  Mississippi. 
The  rule,  Qui  prior  est  tempore,  portior  est 
jurcy  applied,  aiid  §  3  of  art.  4  of  the  Con- 
stitution does  not  permit  the  claims  of  any 
[41] particular  state  to  be  'prejudiced  by  the  ex- 
ercise of  the  power  of  Congress  therein  con- 
ferred. 

But  it  is  said  that  the  act  admitting  Lou- 
isiana, the  act  admitting  Mississippi,  and 
the  act  admitting  Alabama,  must  be  con- 
ftrued  as  in  pari  materia;  and,  being  so 
construed,  that  Congress  must  be  held  to 
have  had  in  view  in  the  three  acts  a  division 
of  the  coast  along  the  Gulf  of  Mexico  so  as 
to  equalize  the  wafer  frontage  of  Mississip- 
pi, Louisiana,  and  Alabama. 

We  do  not  regard  these  acts  as  in  pari 
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materia  in  any  proper  sense.  They  provided 
foT  the  admission  of  three  separate  states, 
and  the  subject  of  each  was  not  only  not 
identical  with,  but  not  even  similar  to,  that 
of  the  others.  They  did  not  form  part  of 
a  hc.nogeneaus  whole,  of*  a  common  system, 
so  as  to  allow  a  claimant  under  the  later 
act  to  successfully  contend  that  it  changed 
the  earlier  act  by  construction  or  effected 
such  change  because  declaratory  of  the 
meaning  of  the  prior  act. 

And  assuming,  for  the  sake  of  argument, 
that  the  Louisiana  and  Mississippi  acts  were 
irreconcilably  inconsistent,  but  remember- 
ing that  when  Louisiana  was  admitted  into 
the  Union,  the  territory  now  composing  the 
coast  counties  of  Mississippi,  that  is,  below 
the  31st  degree  of  north  latitude,  was  not 
actually  a  part  of  the  Mississippi  territory, 
but  was  in  dispute  between  the  United 
States  and  Spain,  the  theory  of  any  precon- 
certed design  in  regard  to  the  water  front 
of  the  two  states  is  too  unreasonable  to  be 
entertained. 

In  the  treaty  of  peace  between  England, 
France,  and  Spain  of  February  10,  1716, 
article  7,  on  the  subject  of  the  boundary 
line  separating  the  dominions  of  England 
and  France  in  the  New  World,  provided: 
"That  for  the  future  the  confines  between 
the  dominions  of  His  Britannic  Majesty  and 
those  of  His  Most  Christian  Majesty  in  that 
part  of  the  world  shall  be  fixed  irrevocably 
by  a  line  drawn  along  the  River  Missis^;ippi 
from  its  source  to  the  River  Iberville,  and 
from  thence  by  a  line  drawn  along  the  mid- 
dle of  this  river  and  the  Lakes  Maurepas 
and  Pontchartrain  to  the  sea."  According 
to  this  treaty  England  retained  the  port  of 
Mobile  and  its  river  and  every  thing  east  *of[421 
the  Rigolets.  The  island  of  Orleans,  formed 
by  the  River  Iberville,  Lakes  Maurepas,  and 
Pontchartrain.  the  Rigolets,  the  Gulf  of 
Mexico,  and  the  Mississippi  river,  remained 
the  property  of  France.  In  the  treaty  of 
February  10,  1763,  practically  the  same  lan- 
guage is  used  in  describing  the  boundary  line 
separating  the  British  from  the  French  ter- 
ritory, and  by  the  twentieth  article  the  ces- 
sion to  England  of  Florida  by  Spain  and 
all  that  Spain  possessed  on  the  continent 
of  North  America  was  provided  for.  By  the 
treaty  of  September  3,  1783,  between  Eng- 
land and  Spain,  England  retroceded  East 
and  West  Florida  to  Spain.  By  the  treaty 
of  St.  Ildefonso  of  October  1,  1800, 
Spain  ceded  to  France  "the  colony  or  prov- 
ince of  Louisiana  with  the  extent  that  it 
now  has  in  the  hands  of  Spain,  and  that  it 
had  when  France  possessed  it,  and  such  as 
it  should  be  after  the  treaties  subsequently 
entered  into  between  Spain  and  other 
states."  April  30,  1803,  France  ceded  to 
the  United  States  "the  colony  or  province 
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of  Louisiana**  using  the  same  description  as 
used  by  Spain  in  ceding  the  territory  to  her, 
and  stating  in  article  2:  *'In  the  cession 
made  by  the  preceding  article  are  included 
the  adjacent  islands  belon^ng  to  Louisiana 
..."  [8  Stat,  at  L.  202.] 

There  is  nothing  in  any  of  these  transfers 
to  raise  a  doubt  that  the  peninsula  of  St. 
Bernard  was  part  of  the  Island  of  Orleans, 
and  that  this  Island  of  Orleans  was  in  fact 
formed  by  the  extension  to  the  sea  of  the 
boundary  line  coming  down  through  the 
middle  of  Lakes  Maurepas  and  Pontchar- 
train,  and  so  finding  its  way  to  the  sea  by 
the  deep-water  channel. 

March  26,  1804,  an  act  of  Congress  was 
approved,  dividing  the  country  acquired  as 
Louisiana  from  France  into  two  parts,  pro- 
viding: 

**That  all  that  portion  of  country  ceded 
by  France  to  the  United  States  l^nder  the 
name  of  Louisiana,  which  lies  south  of  the 
Mississippi  territory  and  of  an  ea*»>t  and  west 
line  to  commence  on  the  Mississippi  river 
at  the  thirty -third  degree  of  no7th  latitude, 
and  to  extend  west  to  the  western  boundary 
of  the  said  cession,  shall  constitute  a  ter- 
^43]ritory  of  the  United  'States  under  the  name 
of  the  territory  of  Orleans,  the  government 
whereof  shall  be  organi^ei  and  administered 
as  follows: 

•  •  ■  •  •  • 

"Section  12.  The  residue  of  the  province 
of  Louisiana  ceded  to  the  United  States, 
shall  be  called  the  district  of  Louisiana,  the 
government  whereof  shall  be  organized  and 
administered  as  follows:  .  .  ."  [2  Stat, 
at  L.  283,  287,  chap.  38.] 

Congress  manifestly  regarded  the  lands  to 
the  east,  that  were  south  of  the  Mississippi 
territory,  and  which  form  the  disputed  area 
of  to-day,  ai  part  of  the  original  island  of 
Orleans,  included  in  the  treaty  of  April  30, 
1803;  and  these  were  given  to  the  territory 
of  Orleans,  whose  southeastern  boundary 
was  the  original  southeastern  boundary  of 
the  island  of  Orleans.  At  that  date  the 
Mississippi-  territory  did  not  extend  south 
of  the  31st  degree  of  north  latitude,  and  its 
domain  did  not  reach  the  shore  of  Missis- 
sippi sound,  so-called. 

February  20,  1811  (2  Stat,  at  L.  641, 
thap.  21),  an  act  of  Congress  was  approved 
"to  enable  the  people  of  the  territory  of  Or- 
leans to  form  a  constitution  and  state  gov- 
ernment, and  for  the  admission  of  such  state 
into  the  Union  on  an  equal  footing  with 
the  original  states  and  for  other  purposes." 
The  description  of  the  limits  was  as  follows: 
"Beginning  at  the  mouth  of  the  River  Sa- 
bine, thence,  by  a  line  to  be  drawn  along 
the  middle  of  the  said  river,  including  all 
islands,  to  the  thirty-second  degree  of  lati- 
tude, thenoe  due  north  to  the  northernmost 
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part  of  the  thirty-third  degree  of  north  Ut> 
itude,  thence  along  the  said  paralld  of  lati- 
tude  to  the  River  Mississippi,  thence  down 
the  said  river  to  the  River  Iberville,  lad 
from  thence  along  the  middle  of  the  said 
river  and  Lakes  Maurepas  and  Ponchartrjiii 
to  the  Gulf  of  Mexico,  thenoe,  bounded  by 
the  said  gulf  to  the  place  of  beginning  in- 
cluding all  islands  within  three  leagues  of 
the  coast,  etc.,  etc." 

The  eastern  boundary  thus  de>crii»ed  i«  x 
water  boundary,  and,  in  exending  this  wat« 
boundary  to  the  open  sea  or  Gulf  of  Mexiix), 
we  think  it  included  the  Rigolets  and  tlw 
deep-water  sailing  channel  line  to  get  around 
to  the  westward.  A  little  *o%'er  one  year[44 
later  Louisiana  was  created  a  state  by  the 
act  of  Congress  of  April  8,  1812,  with  this 
identical  eastern  boundary  line;  and  the  ad- 
dition of  territory  by  the  act  of  April  14, 
1812,  did  not  affect  the  deep-water  sailing 
channel  line  as  a  boundary. 

April  7,  1798  (1  SUt.  at  L.  549.  cha^ 
28,  9  S),  an  act  was  approved  "for  an  Ani- 
cable  Settlement  of  Limits  with  the  Statt 
of  Grcorgia,  and  Authorizing  the  Establi<ili- 
ment  of  a  Government  in  the  Missisnppi 
Territory,"  which  read  in  part:  **That  all 
that  tract  of  country  bounded  on  the  ve<t 
by  the  Mississippi;  on  the  north  by  a  lutt 
to  be  drawn  due  east  from  the  mouth  of  the 
Yasous  to  the  Chatahouchee  river;  on  th* 
east  by  the  River  Chatahouchee ;  and  on  the 
south  by  the  31st  degree  of  north  UtitU'ie 
shall  be,  and  hereby  is,  constituted  one  di«- 
trict,  to  be  called  the  Mississippi  territorr* 
This  was  in  conformity  with  the  treaty  br 
tweon  Spain  and  the  United  States  of  Oc- 
tober 27,  1795.  [8  SUt.  at  L.  138.]  Maps 
of  that  date,  and  subsequently,  show  thst 
the  admitted  rights  of  the  United  Statei  di4 
not  at  the  time  extend  south  of  the  3Ut  de> 
gree  of  north  latitude  at  that  point 

By  an  act  of  January  15,  1811,  the  Pret- 
ident  of  the  United  States  was  autborind, 
among  other  things,  in  the  event  that  aif 
foreign  government  attempted  to  occupy  tht 
same,  to  take  possession  of  the  country  ^ 
ing  east  of  the  River  Perdido,  and  tontk 
of  the  state  of  Georgia  and  the.  Missiuif^ 
territory.  The  River  Perdido  is  in  the  sUt* 
of  Alabama  east  of  the  state  of  Mississippi* 
and  flows  into  the  Gulf  of  Mexico  betwwa 
Mobile  bay,  in  Alabama,  and  PensaeoU  bsf. 
in  Florida.  A  few  days  later,  and  on  Marrk 
3,  1811,  an  act  of  Congress  was  approred, 
providing  that  the  act  of  January  15.  It^H. 
and  this  act,  should  not  be  published  nntil 
the  end  of  the  next  session  of  Congre**  »* 
less  with  the  consent  of  the  President. 

By  resolution  approved  January  15,  lAlU 
it  was  specifically  declared  that  the  rnH«d 
States  could  not,  without  serious  inqnlctpd^ 
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*  see  any  part  of  the  territory  adjoining  the 
■outhem  border  of  the  United  States  pass 
into  the  hands  of  any  foreign  power,  "and 
that  a  due  regard  to  their  own  safety  com- 
I451pels  *them  to  provide,  under  certain  contin- 
gencies, for  the  temporary  occupation  of  the 
said  territory."    3  Stat,  at  L.  471. 

May  14,  1812,  an  aqt  of  Congress  was 
passed  (2  Stat,  at  L.  734,  chap.  84)  to  en- 
large the  boundaries  of  the  Mississippi  ter- 
ritory, which  used  the  following  language: 
"That  all  that  portion  of  territory  lying 
east  of  Pearl  river,  west  of  the  Perdido,  and 
south  of  the  thirty-first  desrree  of  latitude, 
be,  and  the  same  is  hereby,  annexed  to  the 
Mississippi  territory,"  etc.  The  country  de- 
scribed was  not  at  the  time  in  the  possession 
of  the  United  States,  and  on  February  12, 
1813,  Congress  passed  an  act  "authorizing 
the  President  of  the  United  States  to  take 
possession  of  a  tract  of  country  lying  south 
of  the  Mississippi  territory  and  west  of  the 
River  Perdido,"  which  act  referred  to  the 
tract  as  ''not  now  in  possession  of  the  Unit- 
ed States."  3  Stat,  at  L.  472.  But  it  was 
not  until  the  enabling  act  in  respect  of  Mis- 
aissippi,  approved  March  1,  1817,  that  the 
language  was  used:  ''Thence  due  south  to 
the  Gulf  of  Mexico;  thence,  westwardly  in- 
cluding all  the  islands  within  six  leagues 
(d  the  shore,  to  the  most  eastern  junction  of 
Pearl  river  with  Lake  Borgne,"  etc.  [3  Stat, 
at  L.  348,  chap.  23,  §  2.] 

The  claim  of  Mississippi  is  that  the  dis- 
puted area  is  composed  of  islands,  and  as 
those  islands  are  within  18  miles  of  her 
ihore,  that  they  were  given  to  her  by  the 
act  of  March  1,  and  the  resolution  of  De- 
cember 10,  1817.  It  is  true  there  are  some 
islands  in  that  area,  such  as  Grassy,  Half 
Moon,  Petit  Pass,  and  Isle  h  Pitre,  all  of 
which  are  between  the  deep-water  channel 
on  the  north  and  the  main  coast  line  of 
St.  Bernard  peninsula  on  the  south. 

The  contention  of  Louisiana  is  that  these 
islands  were  previously  given  to  her  by  the 
let  of  April  8,  1812,  more  than  five  years 
prior  to  the  admission  of  Mississippi,  and 
that  her  title  thereto,  evea  if  the  acts  were 
in  conflict,  is  superior  to  that  of  the  state 
of  Mississippi;  and  she  also  contends  that 
the  islands  belong  to  her  because  they  are 
south  of  the  deep-water  sailing  channel  line, 
which  she  submits  is  the  true  boundary  line 
between  the  two  states.  Biississippi  denies 
[46]  that  the  peninsula  *of  St.  Bernard  and  the 
Louisiana  marshes  constitute  a  peninsula  in 
the  true  sense  of  the  word,  but  insists  that 
they  constitute  an  archipelago  of  islands. 
Certainly  there  are  in  the  body  of  the  Lou- 
isiana marshes  or  St.  Bernard  peninsula 
portions  of  sea  marsh  which  might  tech- 
nically be  called  islands,  because  they  are 
huid  entirely  surrounded  by  water,  but  they 
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are  not  true  islands.  They  are  rather,  as 
the  Commissioner  of  the  General  Land  Of- 
fice wrote  the  Mississippi  land  commission- 
er in  1904,  "in  fact,  hummocks  of  land  sur- 
rounded by  the  marsh  and  swamp  in  said 
townships.    .     .     ." 

And  when  the  Louisiana  act  used  the 
words:  "Thence  bounded  by  the  said  gulf 
to  the  place  of  beginning,  including  all 
islands  within  three  leagues  of  the  coast*' 
[2  Stat,  at  L.  701,  chap.  50],  the  coast  re- 
ferred to  is  the  whole  coast  of  the  state, 
and  the  peninsula  of  St.  Bernard  formed  an 
integral  part  of  it.  Lake  Borgne  and  Mis- 
sissippi sound  are  bodies  of  salt  water,  and, 
as  such,  parts  of  the  sea  or  gulf,  and  as  tlie 
coast  of  Louisiana  began  along  the  nortli 
shore  of  the  peninsula,  it  is  not  to  be  sup- 
posed that  the  islands  referred  to  by  Con- 
gress in  the  Louisiana  act  were  solely  those 
islands  to  the  south  of  that  state. 

The  contention  of  Mississippi  is  based  up- 
on an  assumed  inconsistency  between  the 
Louisiana  and  the  Mississippi  acts,  but  we 
think,  upon  a  true  interpretation,  in  the 
light  of  the  facts,  that  no  such  inconsistency 
can  be  imputed.  The  maps  show  that  there 
is  a  chain,  not  of  alluvial,  but  of  sea-sand 
islands,  running  from  the  west  shore  of  Mo- 
bile bay,  in  the  state  of  Alabama,  westward 
to  and  inclusive  of  Cat  island,  in  the  state 
of  Mississippi.  This  chain  forms  the  south- 
em  boundary  of  Mississippi  sound,  and  the 
islands  are  all  relatively  the  same  distance- 
from  the  shore  of  the  states  of  Mississippi 
and  of  Alabama.  They,  beginning  at  the 
eastern  end,  are  Dauphin,  Petit  Bois,  Horn, 
Shiif,  and  Cat  islands,  and  there  are  some- 
other  islands  \ying  within  this  chain.  If 
Congress  referred  to  these  islands  as  being 
thus  within  6  leagues  of  the  shore,  when 
the  act  creating  the  state  of  Mississippi 
was  passed,  it  follows  that  there  would  be 
no  conflict  with  prior  existing  boundaries  of 
*the  state  of  Louisiana,  particularly  if  the  [471 
deep-water  sailing  channel  line  be  taken  as 
the  correct  boundary  between  the  states. 
And  when  Congress  created  a  separate  ter- 
ritorial government  for  the  eastern  part  of 
Mississippi  territory  and  called  it  Alabama, 
by  the  act  of  March  3,  1817  [3  Stat,  at  L. 
372,  chap.  59],  it  used  the  same  language 
concerning  the  western  and  southern  bound- 
ary of  the  territory:  "Thence  due  south  to 
the  Gulf  of  Mexico,  thence  eastwardly,  in- 
cluding all  the  islands  within  six  leagues 
of  the  shore  to  the  Perdido  river  and  thence 
up  same  to  the  beginning."  It  seems  ob- 
vious to  us  that  it  was  to  this  chain  of 
islands  that  Congress  referred  when  it  ad- 
mitted Mississippi  into  the  Union,  and  that 
it  had  no  intention  whatsoever  of  giving 
Mississippi  any  olaim  of  ownership  in  the 
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sea-marsh  islands,  which  tiad  been  previously 
granted  to  the  state  of  Louisiana. 

We  are  of  opinion  that  the  peninsula  of 
St.  Bernard  in  its  entirety  belongs  to  Louisi- 
ana ;  that  the  Loui:^iana  marshes  at  the  east- 
ern extremity  thereof  form  part  of  the  coast 
line  of  the  state ;  and  that  the  islands  within 
9  miles  of  that  coast  are  hers,  except  as  re- 
stricted by  the  deep-water  sailing  channel 
regarded  as  a  boundary.  Cat  island,  for  in- 
stance, is  within  the  9  miles,  but  it  is  north 
of  the  deep-water  channel,  is  not  alluvial, 
and  is  conceded  by  both  states  to  belong 
to  Mississippi. 

3.  That  there  is  a  deep-water  sailing  chan- 
nel line  emerging  from  the  mouth  of  Pearl 
river,  and  extending  east  between  Lower 
Point  Clear  and  Grand  island,  is  shown  by 
the  numerous  maps,  surveys,  and  sketches  in 
the  record.  It  separates  into  two  branches, 
one  of  them  passing  between  Cat  island  and 
Isle  ft  Pitre. 

Among  the  maps  put  in  evidence  by  Lou- 
isiana is  one  prepared  by  George  Gauld, 
M.  A.,  for  the  British  Admiralty,  in  the  year 
1778,  and,  from  the  relative  depths  of  water 
g^ven,  the  existence  of  this  same  channel, 
extending  out  into  the  Gulf,  southwest  of 
Cat  island,  is  shown,  and  is  the  same  as 
noted  on  maps  of  subsequent  years. 

February  14,  1839,  an  act  of  the  legisla- 
[48]tureof  Mississippi  was  "approved,  providing 
fur  a  survey  of  the  Mississippi  coast.  The 
survey  and  report  are  given  in  full  in  the 
record,  and  the  deep-water  channel  above  re- 
ferred to  is  traceable  in  detail  on  the  sketch. 
The  channels  indicated  on  this  survey  and 
<m  the  United  States  Coast  and  Geodetic 
Survey  map  are  the  same  channels.  It  may 
3)e  noted,  in  passing,  that  the  body  of  water 
•BOW  known  as  **Mississippi  sound,**  is  not  so 
designated  on  this  sketch,  and  the  first  map 
which  uses  this  name,  to  wliich  our  attention 
hns  been  called,  was  issued  in  1866. 

Louisiana  lies  between  the  states  of  Mis- 
sissippi to  the  east  and  Texas  to  the  west. 
The  southern  portion  of  Loui^^iana  is  geo- 
logically of  an  alluvial  formation,  contain- 
ing the  delta  of  the  Mississippi  river.  The 
peninsula  of  the  parish  of  St.  Bernard  is 
practicaUy  a  part  of  this  delta  formation. 

Mississippi's  mainland  borders  on  Missis- 
sippi sound.  Tliis  is  an  enclosed  arm  of 
the  sea,  wholly  within  the  United  States, 
and  formed  by  a  chain  of  large  islands,  ex- 
tending westward  from  Mobile,  Alabama,  to 
Cat  island.  The  openings  from  this  body  of 
water  into  the  Gulf  are  neither  of  them 
6  miles  wide.  Such  openinp;s  occur  between 
Cat  island  and  Isle  k  Pitre;  between  Cat 
and  Ship  islands;  between  Ship  and  Horn 
islands;  between  Horn  and  Petit  Bois  is- 
lands; between  Petit  Bois  and  Dauphin  is- 
lands;   between    Dauphin    island    and    the 
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I  mainland  on  the  west  coast  of  Mobile  baj. 
The  maps  show  all  this,  and,  among  others, 
reference  may  be  made  to  JefTrey's  map  <rf 
1775,  given  in  the  record,  and  which,  is 
reduced  form,  is  reproduced  from  Jeffrty't 
Atlas  of  1800  as  the  frontispiece  of  toL 
2,  Adams*8  History  of  the  United  Stattt. 

Now  to  repeat,  the  boundary  of  Loui&iA&i 
separating  her  from  the  state  of  Missiisippi 
to  the  east  is  the  thread  of  the  chinnel  of 
the  Mississippi  river,  and  this  extends  watk 
until  it  reaches  the  31st  degree  of  north  Lati- 
tude and  then  runs  directly  east  aloDj?  thtt 
d^ree  until  Pearl  river  is  reached;  thoice 
south  along  the  channel  of  that  river  to  lAtt 
Borgne.  Pearl  river  flows  into  Lake  Bf'i^pne, 
Lake  Borgne  into  Mississippi  sound,  and 
Mississippi  sound  into  the  open  Gulf  of 
Mexico  'through,  among  other  outlets,  Soath[4^ 
pass,  separating  Cat  island  from  Itle  I 
Pitre. 

If  the  doctrine  of  the  thalweg  it  appli- 
cable, the  correct  boundary  line  separmtiig 
Louisiana  from  Mississippi  in  tb^ae  watsn 
is  the  deep-water  channel. 

The  term  ''thalweg"  is  commonly  used  bj 
writers  on  international  law  in  definitioa  flf 
water  boundaries  between  states,  meaninft. 
the  middle,  or  deepest,  or  most  Darigablt 
channel.  And  while  often  styled  "^fairway* 
or  "midway"  or  "main  channel,"  the  wofd 
itself  has  been  taken  over  into  variont  U»- 
guages.  Thus,  in  the  treaty  of  Lunerille, 
February  9,  1801,  we  find  ^^e  thalweg  de 
PAdige,"  "le  thalweg  du  Rhin,"  and  it  ii 
similarly  used  in  English  treaties  and  d^ 
cisions,  and  the  books  of  publicists  in  etcry 
tongue. 

In  loiva  ▼.  lUinois,  147  U.  8.  1.  37  L.  sd. 
55,  13  Sup.  Ct.  Rep.  239,  the  rule  of  th« 
thalweg  was  stated  and  applied.  The  eoa- 
troversy  between  the  states  of  Iowa  tid 
Illinois  on  the  Mississippi  river,  vhi<k 
flowed  between  them,  was  as  to  the  list 
which  separated  "the  jurisdiction  of  tW 
two  states  for  the  purposes  of  taxation  aid 
other  purposes  of  government.**  Iowa  eoa- 
tended  that  the  boundary  line  was  tW 
middle  of  the  main  bodv  of  the  river,  with- 
out  regard  to  the  "steamboat  channel**  or 
deepest  part  of  the  stream.  Illinois  cUimsd 
that  its  jurisdiction  extended  to  the  chauMl 
upon  which  commerce  on  the  river  by  <tr*m- 
boats  or  other  vessels  was  usxialW  conducted. 
This  court  held  that  the  true  line  in  a  sari- 
gable  river  between  states  is  the  middle  flf 
the  main  channel  of  the  river. 

Mr.  Justice  Field,  delivering  tht  ofit- 
ion  of  the  court,  said: 

"When  a  navisrable  river  confttttntw  tl» 
boundaiy  between  two  independent  ftatca. 
the  line  defining  the  point  at  whidi  th» 
jurisdiction   of  the   two   separates  i«  «^ 
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established  to  be  the  middle  of  the  main 
channel  of  the  stream.  The  interest  of  each 
state  in  the  navigation  of  the  river  admits 
of  no  other  line.  The  preservation  by  each 
of  its  equal  right  in  the  navigation  of  the 
stream  is  the  subject  of  paramount  interp<«i. 
It  is,  therefore,  laid  down  in  all  the  recog- 
[50]Dized  treatises  in  international  *law  of  mod- 
ern times  that  the  middle  of  the  channel 
of  the  stream  marks  the  true  boundary  be- 
tween the  adjoining  states  up  to  which  each 
state  will,  <m  its  side,  exercise  jurisdiction. 
In  international  law,  therefore,  and  by  the 
usage  of  European  nations,  the  term  'middle 
of  the  stream,'  as  applied  to  a  navigable 
river,  is  the  same  as  the  middle  of  the  chan- 
nel of  such  stream,  and  in  that  sense  the 
terms  are  used  in  the  treaty  of  peace  be- 
tween Great  Britain,  France,  and  Spain, 
concluded  at  Paris  in  1763.  By  the  lan- 
goage,  'a  line  drawn  along  the  middle  of 
the  River  Mississippi  from  its  source  to  the 
River  Iberville,*  as  there  used,  is  meant 
along  the  middle  of  the  channel  of  the  River 
Mississippi." 

This  judgment  related  to  navigable  riv- 
ers. But  we  are  of  opinion  that,  on  occa- 
sion, the  principle  of  the  thalweg  is  appli- 
cable, in  respect  of  water  boundaries,  to 
sounds,  bays,  straits,  gulfs,  estuaries,  and 
other  arms  of  the  sea. 

As  to  boundary  lakes  and  landlocked  seas, 
where  there  is  no  necessary  track  of  navi- 
gation, the  line  of  demarcation  is  drawn  in 
the  middle,  and  this  is  true  of  narrow 
straits  separating  the  lands  of  two  different 
states;  but  whenever  there  is  a  deep-water 
sailing  channel  therein,  it  is  thought  by 
the  publicists  that  the  rule  of  the  thalweg 
applies.  1  Martens  (F.  de)  2d  ed.  p.  134; 
Hall,  9  38;  Bluntschli,  6th  ed.  IS  208,  299; 
1  Oppenheim,  pp.  254»  265. 

Thus  Martens  writes:  "What  we  have 
said  in  regard  to  rivers  and  lakes  is  equally 
ipplicable  to  the  straits  or  gulfs  of  the  sea, 
especially  those  which  do  not  exceed  the  or- 
dinary width  of  rivers  or  double  the  dis- 
tance that  a  cannon  can  carry." 

8o  Pradier  Fod4r«  says  (vol.  2,  p.  202), 
that  as  to  lakes,  "in  communication  with 
or  connected  with  the  sea,  they  ought  to  be 
considered  under  the  same  rule  as  interna- 
tional rivers," 

The  same  view  is  confirmed  by  decisions 
of  this  court  and  of  many  arbitral  tribu- 
nals. 

In  Re  Devoe  Mfg,  Co.  108  U.  S.  401,  27 
L  ed.  764,  2  Sup.  Ct.  Rep.  894,  the  ques- 
tion at  issue  was  in  regard  to  the  boundary 
line  between  New  York  and  New  Jersey,  im- 
(Sl]der  an  agreement  between  the  two*  *states. 
The  jurisdiction  of  the  state  of  New  Jersey 
was  claimed  "to  extend  down  to  the  bay  of 
Kew  York,  and  to  the  channel  midway  of 
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said  bay,"  and  this  court  sustained  the 
claim.  See  Hamhurg  American  8.  8,  Co. 
V.  Oruhe,  196  U.  S.  407,  49  L.  ed.  629,  25 
Sup.  Ct  Rep.  352. 

In  the  San  Juan  water  boundary  contro- 
versy between  the  United  States  and  Great 
Britain,  Emperor  William  I.  gave  the  award 
in  favor  of  the  United  States,  October  21, 
1871,  by  deciding  '*that  the  boundary  line 
between  the  territory  of  Her  Britannic  Ma- 
jesty and  the  United  States  should  be 
drawn  through  the  Haro  channel;"  and  it 
is  apparent  that  the  decision  was  based  on 
the  deep-channel  theory  as  applicable  to 
sounds  and  arms  of  the  sea,  such  as  the 
straits  of  San  Juan  de  Fuca;  indeed,  in  a 
subsequent  definition  of  the  boundary, 
signed  by  the  Secretary  of  State,  the  Brit- 
ish Minister,  and  the  British  representative, 
the  boundary  line  was  said  to  be  prolonged 
until  "it  reaches  the  center  of  the  fairway 
of  the  straits  of  San  Juan  de  Fuca."  The 
fairway  was  the  equivalent  of  the  thalweg. 

Again,  in  fixing  the  boundary  line  of  the 
Detroit  river,  under  the  6th  and  71;h  articles 
of  the  treaty  of  Ghent,  the  deep-water  chan- 
nel was  adopted,  giving  Belle  isle  to  the 
United  States,  as  lying  north  of  that  chan- 
nel.   [8  Stat,  at  L.  221.] 

So  in  the  Alaskan  boundary  case,  the  ma- 
jority of  the  arbitration  tribunal,  made  up 
of  Baron  Alverstone,  Lord  Chief  Justice  of 
England,  Mr.  Secretary  Root,  and  Senators 
Lodge  and  Turner,  held  that  the  middle  of 
the  Portland  channel  was  the  proper  bound- 
ary line,  and  included  Wales  island,  to  the 
north  of  which  the  channel  passed.  This 
sustained  the  American  contention  in  re- 
gard to  the  thalweg  and  the  island  lying 
south  of  it. 

But  counsel  contend  that  the  rule  "as  to 
the  flow  of  the  midchannel  or  thalweg  of 
the  River  Iberville  (now  known  sm  Manchac) 
through  the  east,  through  Lakes  Maurepas 
and  Pontchartrain,  expires  by  its  own  limi- 
tation when  such  midchannel  reaches  Lake 
Borgne,  which,  in  contemplation  of  the  rule, 
is  the  *open  sea,  and  part  of  the  waters  of  [SSJ 
the  Gulf  of  Mexico."  This  contention  is 
inconsistent,  as  matter  of  fact,  with  the 
allegation  of  the  cross  bill  that  "the  Missis- 
sippi sound  was  recognized  as  a  body  of  wa- 
ter 6  leagues  wide,  wholly  within  the  state 
of  Mississippi,  from  Lake  Borgne  to  the 
Alabama  line,  separate  and  distinct  from 
the  Gulf  of  Mexico,"  and  with  Mississippi's 
Exhibit  Map  A,  presenting  her  claim,  while 
the  record  shows  that  the  strip  of  water, 
part  of  Lake  Borgne  and  Mississippi  sound, 
is  not  an  open  sea,  but  a  very  shallow  arm 
of  the  sea,  having  outside  of  the  deep-water 
channel  an  inconsiderable  depth. 

The  maritime  belt  is  that  part  of  the 
sea  which,  in  contradistinction  to  the  open 
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sea,  is  under  the  sway  of  the  riparian 
states,  which  can  exclusively  reserve  the 
fishery  within  their  respective  maritime 
belts  for  their  own  citizens,  whether  fish, 
or  pearls,  or  amber,  or  other  products  of 
the  sea.  See  Manchester  ▼.  MasaachiMetta, 
139  U.  S.  240,  35  L.  ed.  159,  11  Sup.  Ct. 
Rep.  569;  McCready  v.  Virginia,  94  U.  S. 
391,  24  L.  ed.  248. 

In  Manchester  v.  Massachusetts,  the  court 
said:  "We  think  it  must  be  regarded  as  es- 
tablished that,  as  between  nations,  the  min- 
imum limit  of  the  territorial  jurisdiction  of 
a  nation  over  tide  waters  is  a  marine  league 
from  its  coast;  that  bays  wholly  within 
its  territory,  noC  exceeding  2  marine  leagues 
in  width  at  the  mouth,  are  within  this  lim- 
it; and  that  included  in  this  territorial 
jurisdiction  is  the  right  of  control  over  fish- 
eries, whether  the  fish  be  migratory,  free- 
swimming  fish,  or  free-moving  fish,  or  fish 
attached  to  or  embedded  in  the  soil.  The 
open  sea  within  this  limit  is,  of  course,  sub- 
ject to  the  common  right  of  navigation;  and 
all  governments,  for  the  purpose  of  self- 
protection  in  time  of  war  or  for  the  pre- 
vention of  frauds  on  its  revenue,  exercise 
an  authority  beyond  this  limit." 

Questions  as  to  the  breadth  of  the  mari- 
time belt  or  the  extent  of  the  sway  of  the 
riparian  states  require  no  special  consider- 
ation here.  The  facts  render  such  dis- 
cussion unnecessary. 

Islands  formed  by  alluvion  were  held  by 
Lord  Stowell,  in  respect  of  certain  mud  is- 
[63]land8  at  the  mouth  of  the  Mississippi,  *to  be 
"natural  appendages  of  the  coast  on  which 
they  border,  and  from  which,  indeed,  they 
are  formed."  The  Anna  (1805)  5  C.  Rob. 
873. 

As  to  these  particular  waters,  the  obser- 
yations  of  Mr.  Hall,  4th  ed.  p.  129,  are  in 
point:  "Off  the  coast  of  Florida,  among  the 
Bahamas,  along  the  shores  of  Cuba,  and  in 
the  Pacific,  are  to  be  found  groups  of  nu- 
merous islands  and  islets  rising  out  of  vast 
banks,  which  are  covered  with  very  shoal 
water,  and  either  form  a  line  more  or  less 
parallel  with  land  or  compose  systems  of 
their  own,  in  both  cases  inclosing  consider- 
able sheets  of  water,  which  are  sometimes 
also  shoal  and  sometimes  relatively  deep. 
The  entrance  to  these  interior  bays  or  la- 
goons may  be  wide  in  breadth  of  surface 
water,  but  it  is  narrow  in  navigable  water." 

He  then  states  the  specific  case  of  the  Ar- 
ehipi^lago  de  loe  Ganarios  on  the  coast  of 
Cuba,  and  says:  '^n  cases  of  this  sort  the 
question  whether  the  interior  waters  are, 
or  are  not,  lakes  inclosed  within  the  terri- 
tory, must  always  depend  upon  the  banks, 
and  the  width  of  the  entrances.  Each  must 
be  judged  upon  its  own  merits.  But  in  the 
instance  cited,  there  can  be  little  doubt 
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that  the  whole  Archipidago  de  los  Cuarios 
is  a  mere  salt  water  lake,  and  that  the 
boundary  of  the  land  of  Cuba  runs  along  Ukc 
exterior  edge  of  the  bank." 

In  such  circumstances  as  exist  in  the 
present  case,  we  perceive  no  reason  for  dt- 
dining  to  apply  the  rule  of  the  thalweg  in 
determining  the  boundary. 

4.  Moreover,  it  appears  from  the  record 
that  the  various  departments  of  the  United 
States  government  have  recognized  Louis- 
iana's ownership  of  the  disputed  area;  thtt 
Louisiana  has  always  asserted  it;  and  that 
Mississippi  has  repeatedly  recognired  it, 
and  not  until  recently  has  disputed  it. 

The  question  is  one  of  boundary,  asd 
this  court  has  many  times  held  that,  as 
between  the  states  of  the  Union,  long  tc- 
quiescence  in  the  assertion  of  a  particular 
boimdary  and  the  exercise  of  dominion  and 
sovereigpttty  over  the  territory  within  it 
should  be  accepted  as  conclusive,  whatever 
the  international  *rule  might  be  in  respect  [M| 
of  the  acquisition  by  prescription  of  larjre 
tracts  of  country  claimed  by  both.  Ftr- 
ginia  v.  Tennessee,  148  U.  S.  503,  37  L.  ed. 
537,  13  Sup.  Ct.  Rep.  728;  Indiana  v.  Km- 
tucky,  136  U.  S.  479,  34  L.  ed.  329,  10  Sup. 
Ct  Rep.  1051;  Missouri  v.  Kentucky,  11 
Wall.  395,  20  L.  ed  116;  Rhode  Island  r. 
Massachusetts,  4  How.  591,  11  L.  ed.  lllft. 

The  Louisiana  enabling  act  of  Febroaiy 
20,  1811,  provided  that  all  the  waste  and 
unappropriated  lands  in  said  state  shoold 
be  and  remain  the  property  of  the  United 
States  government.  In  the  disputed  area  of 
to-day  are  included  lands  and  waters  lo- 
cated in  various  townships,  all  of  which  an 
enumerated  in  the  southeastern  land  dis- 
trict of  Louisiana,  east  of  the  Misaiaaipfa 
river.  The  lands  in  these  townships  wert 
surveyed  by  the  government  about  the  yaar 
1842,  all  of  them  as  being  in  and  formiiy 
a  part  of  the  state  of  Louisiana.  By  tht 
swamp  land  grants  of  1849  and  1850,  tbt 
United  States  granted  to  certain  states  tha 
swamp  and  overflowed  lands  within  their 
respective  limits,  in  order  that  these  laadi 
might  be  reclaimed,  protected  from  ovsr 
flow,  and  brought  into  use.  Lonittaas 
made  application  to  the  United  States  for 
the  approval  to  her  of  these  lands  as  bsiaf 
part  of  her  territory  and  situated  withia 
her  limits.  Th^  all  lay  sooth  of  the  6mip- 
water  channel  and  were  all  approved  to  tht 
state  of  Louisiana  May  0,  1852.  Tliey  ««n 
then  offered  by  the  state  through  the  r^ 
ter  of  the  state  land  office  for  saK  •>' 
many  sales  of  them  were  made  frooi  tibss 
to  time  to  indiTiduals,  and  patents  ivasd 
therefor  in  various  years  from  1863  to  19K 
In  1892,  in  furtherance  of  the  better  protM- 
tion  of  the  lands  of  the  parishes  of  SL 
Bernard   and   Plaquemines   from   ovedlev, 
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the  l^slature  of  Louisiana  adopted  an  act 
which  created  a  Lake  Borgne  basin  levee 
eommission,  and  provided  a  board  of  commis- 
tioners  therefor  as  a  department  of  the 
state  government,  and  the  register  of  the 
state  land  office  was  authorized  to  transfer 
til  of  the  unsold  lands  to  the  board,  which 
was  done  in  April,  1895.  The  board  was 
authorized  by  law  to  sell  these  lands,  and  al- 
so to  levy  taxes  to  be  used  in  establishing  a 
protective  levee  system  in  the  district.  The 
board  made  sales  of  a  considerable  number 
[55]of  acres  *to  different  individuals  from  Sep- 
tonber  16^  1898,  to  March  7,  1902.  Isle  t 
Pitre  was  composed  of  certain  enumerated 
sections  of  township  10,  south  of  range  20 
east,  and  these  lands  were  approved  to  Lou- 
isiana by  the  Commissioner  of  the  General 
Land  Office  of  the  United  States  May  6, 
1852,  as  forming  part  of  that  state,  and 
they  were  subsequently  patented,  sold,  and 
conveyed  to  various  individuals,  the  chain 
of  title  extending  from  1852, — a  period  of 
over  fifty  years.  The  lands  forming  Isle  Ul 
Pitre  have  been  paying  taxes  to  the  state 
of  Louisiana  for  years.  Political  and  police 
control  and  jurisdiction  by  the  parish  of 
St.  Bernard  officials  were  exercised  over  the 
disputed  area,  and  many  instances  are  given 
of  police  control  and  jurisdiction  by  Lou- 
isiana officials  over  this  general  territory. 
This  territory  consisted,  as  heretofore  stat- 
ed, of  what  was  known  as  the  Louisiana 
marshes,  and  it  is  admitted  that  they  have 
immemorially  been  known  by  that  name, 
though  some  of  the  witnesses  for  Missis- 
sippi said  that  they  were  also  known  as 
Grand  marshes;  admitting,  however,  that 
they  were  q^ite  as  frequently  called  the  Lou- 
isiana marshes. 

Some  other  matters  may  properly  be  re- 
ferred to  as  showing  the  general  under- 
standing of  and  acquiescence  in  the  bound- 
ary asserted  by  Louisiana. 

In  January,  1901,  the  Superintendent  of 
the  Coast  and  Geodetic  Survey  was  applied 
to  by  a  member  of  the  house  of  represen- 
tatives from  Mississippi  for  information  in 
regard  to  the  boundary  line  between  Lou- 
isiana and  Mississippi  in  the  present  dis- 
puted area,  and  Hodgkins,  an  assistant  in 
the  department,  a  well-known  expert  in 
inch  matters,  made  a  report  January  80, 
1901,  which,  after  considering  the  subject  in 
all  its  phases,  showed  that  the  correct 
boundary  between  the  two  states  in  the  lo- 
cality is  the  deep-water  sailing  channel 
line  contended  for  by  Louisiana. 

The  United  States  Geological  Survey  pub- 
lished in  the  year  1900  a  bulletin  devoted  to 
a  discussion  of  the  boundaries  of  the  states 
and  territories,  and  giving  a  history  of 
changes  as  they  may  have  occurred.  The 
[56]  third  edition  was  pi&lished  in  *1904.    Gan- 
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nett's   Boundaries,   58th   Congress,   2d   Ses- 
sion, H.  R.  Doc.  678. 

In  the  opinion  of  that  Bureau,  Louisiana 
was  originally  bounded  by  the  deep-water 
channel,  and  is  the  owner  of  the  area  in 
dispute  to-day,  according  to  the  report  and 
the  accompanying  sketches. 

In  1897,  Louisiana  requested  the  United 
States  Commission  of  Fish  and  Fisheries 
to  make  an  investigation  and  report  upon 
certain  technical  matters  in  connection  with 
the  oyster  industry  of  that  state,  which  in- 
vestigation was  made  in  February,  1898, 
by  the  United  States  Fish  Commission 
steamer  Fish  Hawk.  A  map  was  made  of 
the  area  investigated  in  St.  Bernard  parish, 
and  that  map  is  given  in  the  opening  state- 
ment as  Diagram  No.  4.  Louisiana's  own- 
ership was  clearly  recognized. 

The  General  Land  Office  of  the  United 
States  began,  as  early  as  1842,  a  detailed 
survey  of  the  land  forming  the  disputed 
area,  of  which  township  plats  appear  in 
the  record.  The  survey  gave  the  location 
of  Marsh  island.  Half  Moon  or  Grand 
Island,  an  unnamed  island,  Petit  Pass 
island,  and  Isle  &  Pitre,  and  the  sections 
and  townships  comprised  in  these  islands. 
They  were  all  designated  as  being  in  the 
southeastern  land  district  of  Louisiana, 
east  of  the  Mississippi  river. 

When,  as  we  have  said,  Louisiana,  in  the 
year  1852,  selected  these  and  other  lands 
within  her  state  limits  as  inuring  to  her 
under  the  swamp  land  grants,  the  General 
Land  Office,  on  May,  6,  1852,  recognized  the 
correctness  of  the  claim  to  the  lands  and 
approved  and  patented  them  to  her  as  a 
state.  Mississippi  also  applied  for  the 
land  inuring  to  her  under  the  provisions 
of  those  grants,  and  received  her  swamp 
lands,  but  the  state  never  selected  and  nev- 
er had  approved  to  her,  as  is  shown  by  the 
books  of  the  state  land  office  of  Mississippi, 
any  of  the  lands  in  the  disputed  area  of  to- 
day; but  it  appeared  that  the  state  did 
have  in  her  land  office  books  a  record  of 
the  lands  forming  St.  Joseph's  island,  which 
lay  immediately  north  of  the  deep-water 
channel,  and  did  not  extend  south  of  that 
channel. 

•The  General  Land  Office  of  the  United  [57] 
States,  in  all  of  the  maps  it  has  caused  to 
be  made  of  Louisiana  and  Mississippi,  has 
been  consistent  in  its  recognition  of  the 
ownership  by  Louisiana  of  the  disputed 
area.  See  maps  of  Louisiana,  1879,  1886. 
1887,  1896;  and  of  Mississippi  in  1890. 

As  before  stated,  in  1839  an  engineer  and 
surveyor  made  a  report  and  sketch'  of  the 
coast  of  Mississippi,  under  the  authority 
of  that  state.  This  showed  the  territory 
lying  south  of  the  deep-water  channel  in 
outline  to  be  a  peninsular  formation.    The 
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report  referred  to  Horn,  Petit  Bois,  Cat, 
and  Ship  islands  as  belonging  to  Missis- 
sippi, all  of  which  are  east  of  the  disputed 
territory;  and  the  territory  southwest  of 
the  deep-water  channel,  or  South  pass,  was 
described  as  the  Louisiana  marshes.  The 
official  maps  of  Mississippi  recognized  Lou- 
isiana's ownership  of  the  disputed  territory. 
The  state  map  of  October  26,  1866,  which 
was  approved  by  Grovemor  Humphrey  and 
also  by  Governor  Alcorn,  did  this;  and 
other  maps,  as  the  official  map  of  Missis- 
sippi, published  under  an  act  of  the  legis- 
lature of  that  state  on  March  8,  1882; 
Rand  McNally's  sectional  map  of  Missis- 
sippi, compiled  from  the  records  of  the  of- 
fice of  the  surveyor  general  of  the  board  of 
immigration  and  agriculture,  Jackson,  Mis- 
sissippi; and  the  railroad  commissioners' 
map  of  Mississippi  gave  like  recognition. 
The  only  exception  seems  to  be  a  map  of 
the  railroad  commission,  issued  in  1904, 
two  years  after  this  suit  was  instituted, 
wherein,  on  the  18-mile  theory,  Mississippi 
for  the  first  time  cartographically  extended 
her  claims  into  the  St.  Bernard,  Louisiana, 
peninsula. 

The  record  contains  much  evidence  of  the 
exercise  by  Louisiana  of  jurisdiction  over 
the  territory  in  dispute,  and  of  the  general 
recognition  of  it  by  Mississippi  as  belonging 
to  Louisiana.  Apparently  Louisiana  had 
exercised  complete  dominion  over  it  from 
1812  with  the  acquiescence  of  Mississippi, 
unless  the  fact  that  the  latter  made  a  gen- 
eral reference  to  islands  within  6  leagues 
of  her  shore  in  her  Code  of  1880  indicated 
otherwise.  But  the  evidence  fails  to  satisfy 
us  that  she  attempted  any  physical  posses- 
sion or  control  until  after  1900.  The  few 
[58]  instances  *ref erred  to  as  showing  th&t  Mis- 
sissippi asserted  rights  in  the  disputed  area 
are  of  little  weight  and  require  no  discus- 
sion. 

Our  conclusion  is  that  complainant  is  en- 
titled to  the  relief  sought. 

Decree  accordingly. 

Final  decree  Entered  April  23,  1906. 

This  cause  came  on  to  be  heard  on  the 
pleadings  and  proofs  and  was  argued  by 
counsel.  On  consideration  thereof  it  is 
found  by  the  court  that  the  state  of  Louis- 
iana, complainant,  is  entitled  to  a  decree 
recognizing  and  declaring  the  real,  certain, 
and  true  boundary  south  of  the  state  of 
Mississippi  and  north  of  the  southeast  por- 
tion of  the  state  of  Louisiana,  and  sepa- 
rating the  two  states  in  the  waters  of  Lake, 
Borgne  and  Mississippi  sound,  to  be,  and 
that  it  is,  the  deep-water  channel  sailing 
line  emerging  from  the  most  eastern  mouth 
of  Poarl  river  into  Lake  Borgne,  and  ex- 
tending through  the  northeast  comer  of  Lake 
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Borgne,  north  of  Half  Moon  or  Gniid  it- 
land,  thence  east  and  south  through  IGi- 
»issippi  sound,  through  South  pass,  betwwa 
Cat  island  and  Isle  ft  Pitre,  to  the  GvU 
of  Mexico,  88  delineated  on  tHe  foUovii^ 
map,  made  up  of  the  parts  of  charts  Nos. 
190  and  191  of  the  United  States  Coast  ud 
Geodetic  Survey,  unbracing  the  particuUr 
locality. 

And  it  is  ordered^  adjudged,  and  decreed 
accord»*ngly. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  state  of  ^lississippi,  its  of- 
ficers, agents,  and  citizens,  be  and  they  are 
'hereby  enjoined  and  restrained  from  dispat-[St] 
ing  the  sovereignty  and  ownership  of  the 
state  of  Louisiana  in  the  land  and  water 
territory  south  and  west  of  said  boondarf 
line  as  laid  down  on  the  foregoing  map. 

And  that  the  costs  of  this  suit  bt  bom 
by  the  state  of  Mississippi 


STATE  OF  IOWA,  Oomplaimm^ 

V, 

STATE  OF  ILLINOIS. 
(Bee  8.  C  Beporter's  ed.  59-40.) 

Bovndarles  bet^reen  •tates.^The  bouiility 
line  between  the  state  of  Iowa  and  tte 
state  of  Illinois  decreed  to  be  tbe  middle  of 
the  main  navigable  channel  of  the  UliaisdppI 
river. 

[No.  2,  Original.] 

Stipulation  submitted  April  16,  1906.    0» 
oree  entered  April  tS,  1906, 

ORIGINAL  SUIT  in  equity  tdi  settle  the 
boundary  line  between  the  states  of  lovm 
and  Illinois.  Final  decree  entered,  ettab- 
lishing  such  boundary  as  the  middle  of  tbe 
main  navigable  channel  of  the  Mitsiisippi 
river. 

See  same  case,  147  U.  S.  1,  37  L.  ed.  &S, 
13  Sup.  Ot  Rep.  239. 

Mr.  Chief  Justice  Fvller  announced  tht 
following  order: 

This  cause  came  on  for  final  decree  aid 
was  submitted  on  the  following  sUpnlatioa: 

And  now  comes  the  state  of  Iowa«  torn- 
plainant  in  this  cause,  and  also  oonefl  the 
state  of  Illinois,  defendant  in  this  canM. 
and  severally  and  jointly  move  the  eoort 
to  vacate  and  set  aside  so  mueh  of  the  ir 
terlocutory  order  entered  in  this  eauM  oa 


NOTB. — On  rirerg  and  lakm  at  atmie 
rirs — see  note  to   Buck  v.  Blleabolt,  16  UKA. 
187. 

Ai  to  furi«d{ciion  ovfr  6oiifi^cr|r  rirw  -••• 
note  to  Boberts  v.  FuIIerton,  65  L.R.A.  961 

MOM  v.  t. 
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the  3d  daj  of  January,  A.  D.  1893,  as  orders 
^hat  a  commission  be  appointed  to  ascertain 
and  designate  at  said  places  the  boundary 
line  between  the  two  states,  said  commission 
consisting  of  three  competent  persons  to  be 
named  by  the  court,  upon  suggestion  of 
eonnsel,  and  be  required  to  make  a  proper 
examination,  and  to  delineate  on  maps  pre- 
pared for  that  purpose  the  true  line  as  de- 
termined by  this  court,  and  report  the  same 
to  the  court  for  its  further  action;''  and 
also  the  interlocutory  order  entered  in  this 
cause  on  the  7th  day  of  March,  a.  d.  1893; 
and  also  that  part  of  the  interlocutory  or- 
der entered  in  this  cause  on  the  10th  day  of 
April,  A.  D.  1893,  which  was  not  set  aside 
(60]and  vacated  by  the  interlocutory  order  *en- 
tered  in  this  cause  on  tne  15th  day  of  Jan- 
uary, A.  D.  1894;  and  that  that  part  of  the 
interlocutory  order  entered  in  this  cause  on 
the  3d  day  of  January,  a.  d.  1893,  whereby 
it  was  ''ordered,  adjudged,  and  decreed  by 
this  court  that  the  boundary  line  between 
the  state  of  Iowa  and  the  state  of  Illinois  is 
the  middle  of  the  main  navigable  channel 
of  the  Mississippi  river  at  the  places  where 
the  nine  bridges  mentioned  in  the  pleadings 
cross  said  river,"  be  declared  the  final  order, 
judgment,  and  decree  of  this  court  in  this 
cause. 

Chas.  W.  Mullan, 
Attorney  Qeneral  of  Iowa. 
W.  H.  Stead. 
Attorney  General  of  Illinois. 

In  consideration  whereof  and  of  the  deci- 
•ion  of  this  court  reported  117  U.  S.  1,  37 
L  ed.  55,  13  Sup.  Ct.  Rep.  239,  it  is  or- 
dered, adjudged,  and  decreed  that  the  boun- 
dary line  between  the  state  of  Iowa  and  the 
state  of  Illinois  is  the  middle  of  the  main 
navigable  channel  of  the  Mississippi  river, 
at  the  places  where  the  nine  bridges  men- 
tioned in  the  pleadings  cross  said  river. 


STATE  OF  OREGON,  Complainant, 

V, 

BTHAN  A.  HITCHCOCK,  Secretary  of  the 
Interior,  and  William  A.  Richards,  Com- 
nussioner  of  the  General  Land  Office. 

(See  8.  C.  Reporter's  ed.  60-70.) 

1«  United  8tates_linin«iilt7'  from  salt.— 

The  immnnity  of  the  United  States  from 
rait  prevents  a  state  from  maintaining,  in 
the  Supreme  Court  of  the  United  States,  a 
nit  against  the  Secretary  of  the  Interior 
and  the  Commissioner  of  the  General  Land 


Non. — On     the     immuniii/     of    the    United 
States  from  suit — see  note  to  Beers  ▼.  Arkan- 
iis.  15  L.  ed.  U.  S.  991. 
S02U.  S. 


Office,  to  restrain  them  from  allotting  and 
patenting  in  severalty  swamp  lands  within 
the  limits  of  an*  Indian  reservation. 

a«  Courts— interference  'wtth  Lnnd  De- 
pnrtinent«— The  courts  cannot  interfere 
with  the  allotment  and  patenting  by  the  . 
Land  Department  of  swamp  lands  within  the 
limits  of  an  Indian  reservation,  while  the 
legal  title  is  still  in  the  Federal  government. 

[No.   16,  Original.] 

Argued  April   5,   6,   1906.     Decided  April 

2S,  1906, 

ORIGINAL  BILL  in  equity,  filed  by  the 
state  of  Oregon  to  restrain  the  Secre- 
tary of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office  from  allotting 
and  patenting  in  severalty  swamp  lands 
within  an  Indian  reservation.  On  demurrer, 
dismissed. 

Statement  by  Mr.  Justice  Brewers 
By  leave  of  court  the  state  of  Oregon 
filed  an  original  bill  against  Ethan  A.  Hitch- 
cock, Secretary  of  the  Interior,  and  Wil- 
liam A.  Richards,  Commissioner  of  the  Gen- 
eral Land  Office,  to  restrain  the  defendants 
from  allotting  or  patenting  to  any  Indiana 
or  other  persons  certain  lands  within  the 
limits  of  the  Klamath  reservation,  which 
it  is  alleged  were,  on  March  12,  1860, 
swamp  and  overflowed  lands,  and  praying 
a  decree  establishing  the  title  of  the  state 
of  Oregon  to  such  lands,  and  declaring  that 
the  title  is  subject  only  to  such  right  of 
temporary  and  terminable  occupation  as 
may  exist  in  the  Indians  at  present  occu- 
pying the  said  reservation,  and  is  not  to 
be  defeated  by  any  allotment,  patent,  agree- 
ment, or  other  arrangement.  To  this  bill  * 
the  defendants  filed  a  demurrer,  partly  on 
jurisdictional  grounds  and  partly  on  the 
merits. 

For  a  clear  understanding  of  the  ques- 
tionb  presented  the  allegations  in  the  bill 
must  be  stated.  It  is  alleged  that  the  de- 
fendant Hitchcock  is  a  citizen  of  the  state 
of  Missouri,  the  defendant  Richards  of  the 
state  of  Wyoming;  that  by  an  act  of  Con- 
gress approved  February  14,  1869  (11  Stat. 
at  L.  383,  chap.  33),  Oregon  was  admitted 
into  the  Uninn :  .  that  by  an  act  approved 
September  28,  1850  (9  Stat,  at  L.  519, 
chap.  84),  Congress  granted  to  the  state 
of  Arkansas  and  oilier  states  all  lands 
within  their  respective  limits,  which,  at 
the  date  of  the  act,  were  "swamp  and  over- 
flowed lands,''  and  by  reason  thereof  un- 
fit for  cultivation ;  that  by  an  act  of  March 
12,  1860  (12  Stat,  at  L.  3,  chap.  5),  the 
provisions  of  the  last-named  act  were  ex- 
tended to  the  state  of  Oregon;  that  on 
February  14,  1859,  as  well  as  on  March  12, 
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1860,  the  United  States  owned  in  fee  sim- 
ple a  large  region  and  body  of  land  lying 
within  the  boundaries  of  the  state  of  Ore- 
gon, which  said  body  of  land  was  neither 

[62]  reserved  nor  dedicated  to  any  public  *use, 
and  was  free  from  any  claim  of  title  or 
possession,  saving  and  excepting  a  right  to 
temporary  use  and  occupation  belonging 
to  certain  Indian  tribes;  that  within  this 
large  body  of  lands  were  three  tribes  or 
bands  of  Indians, — ^the  ELlamaths,  the 
Moadocs,  and  the  Yahooskins, — few  in  num- 
ber, that  number  being  estimated  by  the 
officials  of  the  United  States  in  charge  at 
from  1,200  to  1,500;  that  they  were  all 
in  a  savage  state,  uncivilized,  without  a 
fixed  place  of  abode,  and  roaming  from 
place  to  place  within  the  region;  that  they 
had  no  other  kind  of  tenure  or  title  than 
that  which  they  and  their  ancestors  held 
from  time  immemorial  and  before  the  set- 
tlement of  white  men  in  the  territory;  that 
on  October  14,  1864  (16  Stat,  at  L.  707), 
a  treaty  was  negotiated  between  the  United 
States  and  these  tribes  of  Indians,  by  which 
they  ceded  to  the  United  States  their  right, 
title,  and  claim  to  all  these  lands  except 
a  certain  specified  and  smaller  tract  with- 
in the  original  outboundaries,  which  was 
created  a  reservation  for  their  use;  that 
said  reservation  was  continued  in  the  oe- 
eupation  of  the  Indians  according  to  the 
aboriginal  usages  and  customs  of  said  In- 
dians and  of  Indians  generally,  without 
any  claim  or  pretense  of  permanent  title 
or  individual  right  to  the  lands,  or  any 
of  them,  and  without  any  steps  taken  to- 
wards conferring  the  ultimate  title  upon 
them  until  after  the  year  1899,  when  the  de- 
fendant Hitchcock,  Secretary  of  the  Interior, 
directed  and  caused  a  large  portion  of  the 
lands  to  be  surveyed  and  divided  into  nu- 
merous definite  lots  or  tracts,  for  the  pur- 
pose and  with  the  intention  of  allotting 
such  tracts  to  the  individual  members  of 
the  tribes,  to  be  by  them  held  in  severalty, 
and  the  further  purpose  of  issuing  and  de- 
livering to  each  of  them  a  patent  declar- 
ing that  the  United  States  holds  the  tract 
allotted  in  trust  for  the  Indian  and  his 
heirs  for  a  period  of  twenty-five  years,  and 
that  at  the  expiration  of  such  period  it 
will  convey  the  tract  to  him  or  his  heirs, 
discharged  of  the  trust,  and  free  from  all 
encumbrances;  that  in  this  the  defendant 
Hitchcock  was  assuming  and  professing 
to  act  under  the  authority  of  the  act  of 
Congress  of  February  8,  1887  (24  Stat,  mt 
L.  388,  chap.  119) ;  that  within  the  reserva- 

[63]tion  made  by  the  *treaty  of  1864  were  large 
{racts,  which  had  been  and  were  oh  March 
12,  1860,  swamp  and  overflowed  lands  and 
unfit  for  cultivation,  and  hence,  under  the 
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act  of  March  12,  1860,  had  become  the 
property  of  the  state,  subject  only  to  tba 
right  of  occupancy  on  the  part  of  the  It- 
dians;  that  in  the  year  1902,  before  uj 
patents  were  issued,  and  while  the  war- 
veying  and  allotting  were  in  progrev,  the 
state  caused  an  examination  to  be  made  for 
the  purpose  of  ascertaining  the  tneU 
which,  on  March  12,  1860,  were  svifflp 
and  overflowed  lands,  and  a  list  prepared  of 
them,  which  list  is  attached  to  the  bill  as 
an  exhibit;  that  it  presented  and  filed 
that  list  with  the  surveyor  general  of  the 
United  States  for  the  state  of  Oregon,  to- 
gether with  evidence  tending  to  prove  that 
all  of  the  tracts  within  the  list  had  been 
and  were,  on  March  12,  1860,  swamp  sad 
overflowed  lands,  and  rendered  thereby  ns- 
fit  for  cultivation,  which  evidence  was  fomid 
and  certified  by  the  surveyor  general  to  b* 
sufficient.  That  thereupon  the  state  v- 
lected  and  claimed  said  tracts  as  graote^l 
to  it  by  the  act  of  Congress  of  March  12. 
1860,  and  applied  to  the  proper  offioer|  uf 
the  United  States  to  inquire  into  and  con- 
sider the  claims  of  the  state;  that  this  ip- 
plication  and  the  evidence  were  submitted 
to  the  defendant  Richards,  as  Coram is<ioB- 
&  of  the  General  Land  Office,  and  on  No- 
vember 18,  1903,  the  Acting  Commissioner 
denied  and  Vejected  the  claim  upon  tb« 
sole  ground  that  the  lands,  whether  swamp 
and  overfiowed  or  not,  were  not  granted  to 
the  state  of  Oregon  by  the  act  of  Coii' 
gross.  From  this  decision  an  appeal  vat 
taken  to  the  Secretary  of  the  Interior,  sad 
the  decision  of  the  Land  Office  affirmed. 

Mr,  Oluirles  A.  Kelcwim  argued  tht 
cause,  and,  with  Andrew  Jf.  Onucford  and 
William  B.  Matthews,  filed  a  brief  for  com- 
plainant: 

While  no  suit  will  lie  to  compel  either  s 
state  or  its  offieers  to  affirmmtive  aetioa 
in  public  afTairs,  the  officers  may  be  re- 
strained from  the  execution  of  any  laws  or 
policy  of  the  state  which  tmlawfolly  affect 
the  rights  of  individuals. 

Oahom  V.  Bank  of  United  Staiee,  9  Wheat 
738,  6  L.  ed.  204 ;  United  States  v.  Peim, 

6  Cranch,  115,  8  L.  ed.  53;  Davie  t.  Or««. 
16  Wall.  203,  21  L.  ed.  447;  AlUn  v.  Be* 
timore  d  0.  R.  Oo.  114  U.  8.  Sll«  29  L  cd. 
200,  5  Sup.  Ct.  Rep.  924;  Board  of  iufmi- 
dation  v.  MoComh,  92  U.  S.  531,  23  L.  ed. 
623;  Ha^ood  v.  Southern,  117  U.  S.  52.  2> 
L.  ed.  806,  6  Sup.  Ct  Rep.  608;  Rt  .Imiti. 
123  U.  S.  448,  81  L.  ed.  216.  8  Sup.  O.  Ri? 
164;  Pennayer  v.  MeConnaughy,  140  V  ^ 
1,  85  L.  6d.  S63,  11  Sap.  Ct  Re^  6». 
RoleUm  ▼.  Crittenden  (Roleton  v.  UUeoen 
Fund  Oomre,)   120  U.  8.  390,  30  L.  ed.  Tfl. 

7  Sup.  Ot  Rap.  699;   Reagan  ▼.  Ftmerv' 

tot  U.  ft. 
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Obegon  v.  Hitohoook. 


Loan  d  T.  Co,  154  U.  S.  862^  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047;  Re  Tyler,  149  U.  S.  164,  37  L. 
ed.  689,  13  Sup.  Ct.  Rep.  786. 

Suits  against  the  United  States,  that  is 
to  say,  suits  which  affect  the  interest  and 
concern  the  property  of  the  United  States, 
arc  within  the  same  principle.  Where  a 
Federal  officer  is  made  defendant,  it  is  no 
objection  to  the  jurisdiction  that  the  con- 
troversy involves  the  property  or  otherwise 
concerns  the  interest  of  the  United  States; 
nor  is  it  necessary,  the  case  being  of  the 
character  in  which  a  state  officer  might  be 
sued,  that  the  government  should  consent 
to  the  suit  being  brought. 

United  States  v.  Lee,  106  U.  S.  196,  27 
L.  ed.  171,  1  Sup.  Ct.  Rep.  240;  Meigs  v. 
MVlufig,  9  Cranch,  11,  3  L.  ed.  639;  Grisar 
V.  McDowell,  6  Wall.  363,  18  L.  ed.  863; 
Broxon  v.  Huger,  21  How.  305,  16  L.  ed.  125; 
United  States  v.  Schurz,  102  U.  S.  378, 
26  L.  ed.  167 ;  "Sohle  v.  Union  River  Logging 
R.  Co,  147  U.  S.  165,  37  L.  ed.  123,  13  Sup. 
Ct  Rep.  271. 

In  cases  where  jurisdiction  is  asserted  on 
the  ground  of  diverse  citizenship,  the  Fed- 
eral courts  look  only  to  the  citizenship  of 
the  parties  named  on  the  record,  without  re- 
gard to  their  relationship  to  the  cause  or 
to  the  citizenship  of  those  who,  though  not 
parties,  are  the  real  parties  in  interest. 
Thus,  in  suits  against  executors,  adminis- 
trators, trustees,  or  other  persons  sued  in 
representative  capacities,  the  jurisdiction  is 
determined  by  the  citizenship  of  the  jactual 
defendant,  regardless  of  the  citizenship  of 
the  beneficiaries. 

Childress  v.  Emory,  8  Wheat.  642,  5  L. 
ed.  705;  Rice  v.  Houston,  13  Wall.  66,  20 
L  ed.  484;  Bonnafee  v.  Williams,  3  How. 
574,  11  L.  ed.  732;  Dodge  v.  Tulleys,  144 
U.  S.  451,  36  L.  ed.  501,  12  Sup.  Ct.  Rep. 
728;  1  Foster,  Fed.  Pr.  3d  ed.  §  19. 

The  same  rule  applies  where  the  defend- 
ant is  sued  in  a  purely  official  capacity  and 
the  real  interest  is  in  the  state  of  which  he 
is  an  officer. 

Daois  V.  Oray,  supra. 

With  respect  to  the  suggestion  that  the 
jurisdiction  might  be  ousted  if  one  of  the 
defendants  should,  in  the  progress  of  the 
suit,  be  succeeded  by  a  citizen  of  the  com- 
plainant state,  the  rule  seems  to  be  settled 
that,  if  the  jurisdiction  is  properly  acquired 
by  reason  of  the  diverse  citizenship  of  the 
original  parties,  it  is  not  defeated  by  such 
a  change  of  parties  as  brings  citizens  of  the 
same  state  upon  opposite  sides  of  the  rec- 
ord. 

1  Foster,  Fed.  Pr.  §  19;  Steujart  v.  Dun- 
ham, 115  U.  S.  61,  29  L.  ed.  329,  5  Sup. 
Ct.  Rep.  U63;  Phelps  v.  Oakes,  117  U.  S: 
236.  29  L.  ed.  888,  6  Sup.  Ct.  Rep.  714; 
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Anderson  v.  Watt,  138  U.  S.  707,  34  L.  ed. 
1082,  11  Sup.  Ct  Rep.  449;  Tug  River  Coal 
d  Salt  Co.  V.  BHgel,  30  C.  C.  A.  415,  68  U. 
S.  App.  320,  86  Fed.  818. 

Messrs.  A.  C.  Campbell  and  F.  W. 
Clements  argued  the  cause,  and,  with  Mr, 
F.  L.  Campbell,  filed  a  brief  for  defendants: 

The  mere  fact  that  the  state  of  Oregon  is 
the  complainant  is  not  conclusive  that  the 
court  has  original  jurisdiction. 

Taylor,  Jurisdiction,  §  30,  p.  53. 

Minnesota  v.  Hitchcock,  186  U.  S.  373,  46 
L.  ed.  954,  22  Sup.  Ct.  Rep.  650,  is  not  au- 
thority for  the  original  jurisdiction  of  the 
court  in  this  case. 

The  court  would  not  there  have  decided 
that  the  United  States  was  the  real  party 
in  interest,  and  have  taken  jurisdiction,  in 
the  absence  of  the  act  of  March  2,  1901, 
which  applies  only  to  what  are  commonly 
known  as  school  lands. 

Taylor,  Jurisdiction,   §  37,  p.  64. 

The  court  is  without  jurisdiction  because 
the  government  cannot  be  made  a  party  de- 
fendant in  any  court  without  its  consent 
and  consent  has  not  been  given  in  an  action 
such  as  is  here  under  consideration. 

United  States  v.  Lee,  106  U.  S.  196,  207, 
27  L.  ed.  171,  177,  1  Sup.  Ct.  Rep.  240. 

In  any  event  this  court,  although  it  might 
have  appellate,  would  not  have  original,  ju- 
risdiction. The  proper  forum  for  the  insti- 
tution of  the  suit  would  be  the  supreme 
court  of  the  District  of  Columbia. 

United  States  v.  Schurz,  102  U.  S.  378, 
26  L.  ed.  167;  Nohle  v.  Union  River  Log- 
ging R.  Co.  147  U.  S.  165,  171,  37  L.  ed. 
123,  125,  13  Sup.  Ct.  Rep.  271;  Brown  v. 
Hitchcock,  173  U.  S.  473,  477,  478,  43  L. 
ed.  772,  774,  19  Sup.  Ct.  Rep.  485. 

An  injunction  against  individuals  as  of- 
ficers (4  the  government  is  limited  to  a 
suit  such  as  is  a/uthorized  by  law  and  where 
the  act  enjoined  is  purely  ministerial  in 
character. 

Taylor,  Jurisdiction,  §  48,  p.  78 ;  Re  Ayres, 
123  U.  S.  443,  506,  31  L.  ed.  216,  230,  8  Sup. 
Ct.  Rep.  164. 

The  acts  here  sought  to  be  restrained  are 
not  ministerial  in  character. 

Mississippi  y,.  Johnson,  4  Wall.  475,  498, 
18  L.  ed.  437,  440;  United  States  v.  Schurz, 
102  U.  S.  378,  397,  403,  408,  26  L.  ed.  167, 
172,   174,  219. 

Until  the  Indian  right  of  occupancy  to 
lands  has  been  eictinguished  the  Indian  Bu- 
reau,  of  which  the  Secretary  of  the  Interior 
is  the  head,  has  jurisdiction  and  control  over 
the  lands  so  occupied. 

United  States  v.  Thomas,  151  U.  S.  577, 
38  L.  ed.  276,  14  Sup.  Ot.  Rep.  426. 

Until  the  legtil  title  to  the  land  passes 
from  .the  government,  inquiry  as  to  all  equi- 
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table  rights  oomea  within  the  cognizance  of 
the  Land  Department. 

Broicn  v.  Hitchcock,  173  U.  S.  473,  43  L. 
ed.  772,  19  Sup.  Ct.  Rep.  485;  Humhird  v. 
Avery,  196  U.  S.  480,  602,  603,  49  L.  ed. 
286,  296,  25  Sup.  C?t.  Rep.  123. 

There  has  been  no  finding  by  the  Land  De- 
partment, of  which  the  Secretary  of  the  In- 
terior is  the  head,  that  the  lands  were 
swamp  or  overflowed  in  character  on  March 
12,  1860.  Until  such  finding  is  made  and 
patent  issued  the  grant  is  in  process  of  ad- 
ministration. 

Michigan  Land  d  Lumler  Co.  v.  Rust, 
168  U.  S.  589,  591,  592,  42  L.  ed.  591,  592, 

18  Sup.  Ct.  Rep.  208;  New  Orleans  v.  Paine, 
147  U.  S.  261,  266,  37  L.  ed.  162,  163,  13 
Sup.  Ct.  Rep.  303. 

The  acts  which  the  bill  alleges  the  de- 
fendants threaten  to  perform  are  the  making 
of  certain  allotments  and  the  issuing  of 
trust  patents  for  such  allotments.  These 
acts  are  such  as,  by  law,  are  imposed  upon 
the  defendants,  and  require,  on  their  part, 
the  examination  and  inveartigation  of  facts 
and  the  construction  and  application  of 
laws;  hence  are  judicial,  and  not  minis- 
terial, in  character.  Therefore  they  are 
not  subject  to  control,  review,  or  correction 
in  injunction  proceedings. 

Oaines  v.   Thompson,  7   Wall.   347,   363, 

19  L.  ed.  62,  65;  New  Orleans  ▼.  Paine,  147 
U.  S.  261,  267,  37  L.  ed.  162,  164,  13  Sup. 
Ct.  Rep.  303;  Brown  ▼.  Hitchcock,  173  U. 
S.  473,  477,  43  L.  ed.  772,  774,  19  Sup.  Ct. 
Rep.  485. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  question  of  jurisdiction  of  course 
precedes  any  inquiry  into  the  merits.  By  S 
2  of  art.  3  of  the  Constitution  and  Rev. 
Stat.  §  687,  U.  S.  Comp.  Stet.  1901,  p. 
565,  this  court  has  original  jurisdiction  of 
a  suit  brought  by  a  state  against  citizens 
of  other  states.  Pennsylvania  v.  Quick- 
silver Min.  Co.  10  Wall.  553,  19  L.  ed.  998; 
Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S. 
265,  287,  32  L.  ed.  239,  242,  8  Sup.  Ct. 
Rep.  1370,  and  cases  cited  in  the  opinion; 
California  v.  Southern  P.  Co.  157-  U.  S. 
229,  258,  39  L.  ed.  683,  693,  15  Sup.  Ct 
Rep.  591;  Minnesota  v.  Hitchcock,  185  U. 
S.  373,  46  L.  ed.  954,  22  Sup.  Ct  Rep.  650. 
But  the  contention  is  that  the  United 
States  is  the  real  party  in  interest  as  de- 
fendant, that  it  cannot  be  sued  without  its 
consent,  and  that  it  has  given  no  consent, 
f 69lWMle  the  nominal  defendants  are  'citizens 
of  a  state  other  than  Oregon,  yet  they  ha?e 
no  interest  whatever  in  the  controversy, 
and,  if  a  decree  be  roidered  against  them 
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in  favor  of  the  state,  it  will  not  affr^ 
their  interests,  but  bind  and  determine  the 
rights  of  the  United  States,  the  real,  sub- 
stantial defendant.  It  is  further  said  that 
if  there  is  any  other  interest  mdmte 
to  the  plaintiff  it  belongs  to  the  KlanutL 
Indians,  who  are  not  made  parties  aod 
that  the  rule  in  equity  is  not  to  determine 
a  suit  without  the  presence  of  the  ptrti^ 
really  to  be  affected  by  the  decree.  CsU- 
fomia  V.  Southern  P.  Co.  supra. 

The  question  of  jurisdiction  in  a  cue 
very  similar  to  this  was  fully  cou'sidered  in 
Minnesota  v.  Hitchcock,  185  U.  S.  373,  44 
L.  ed.  954,  22  Sup.  Ct  Rep.  650.  There, 
as  here,  a  state  was  plaintiff,  and  the  suit 
was  brought  against  the  Secretary  of  the 
Interior  and  the  Commissioner  of  the  Gen- 
eral Land  Office  to  restrain  them  frora  fil- 
ing school  sections  16  and  36  in  what  wa-* 
known  as  the  ''Red  Lake  Indian  reserra- 
tion."  This  suit  is  brought  by  a  state 
against  the  same  officers,  to  restrain  them 
from  allotting  and  patenting  in  severtltv 
swamp  lands  within  the  Klamath  Indima 
reservation.  In  that  case  we  said  (p.  387, 
L.  ed.  p.  962,  Sup.  Ct  Rep.  p.  655) : 

"Now,  the  legal  title  to  these  lands  is  ia 
the  Uniteu  States.  The  officers  named  ta 
defendants  have  no  interest  in  the  lands 
or  the  proceed  thereof.  The  United  Stati* 
is  proposing  to  sell  them.  This  suit  seeks 
to  restrain  the  United  States  from  such 
sale, — ^to  devest  the  government  of  it*  ti- 
tle, and  vest  it  in  the  state.  The  Unit^ 
States  is,  therefore,  the  real  party  affected 
by  the  judgment,  and  against  which,  in 
fact,  it  will  operate,  and  the  officers  hatt 
no  pecuniary  interest  in  the  matter.  If 
whether  a  suit  is  one  against  a  state  it  to 
be  determined,  not  by  the  fact  of  the  party 
named  as  defendant  on  the  record,  but  bj 
the  result  of  the  judgment  or  decree  which 
may  be  entered,  the  same  rule  mu^t  applt 
to  the  United  States.  The  question  wheth- 
er the  United  States  is  a  party  to  a  eoa 
troversy  is  not  determined  by  the  mer^ 
nominaJ  party  on  thp  record,  but  by  the 
question  of  the  effect  of  the  judgment  or 
decree  which  can  be  entered.*' 

*lt  is  true  in  that  case  we  sustained  tht{70] 
jurisdiction  of  this  court,  but  we  did  so  bj 
virtue  of  the  act  of  March  2,  1901  (31  SUL 
at  L.  950,  chap.  808,  U.  8.  Comp.  Sut 
1901,  p.  1384),  which  was  held  to  be  a  eoe- 
sent  on  the  part  of  the  United  States  to  hr 
sued  in  respect  to  school  lands  within  as 
Indian  reservation,  and  an  acceptanee  bv 
the  government  of  full  responsibility  for 
the  result  of  the  decision,  so  far  as  the 
Indians,  its  wards,  were  oonoefned.  Bst 
neither  of  the  two  faets  deemed  eascotiaJ 
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to  the  fnaintenance  of  that  suit  appear  in 
this.  There  is  no  act  of  Congress  waiving 
immunity  of  the  United  States,  or  consent- 
ing that  it  be  sued  in  respect  to  swamp 
lands,  either  within  or  without  an  Indian 
reservation,  and  there  is  no  act  of  Con- 
gress assuming  full  responsibility  in  be- 
half of  its  wards,  the  Indians,  for  the  re- 
sult of  any  suit  affecting  their  rights  in 
these  lands.  It  is  unnecessary  to  repeat 
til  that  was  said  in  that  opinion  in  ref- 
erence to  these  matters.  It  is  sufficient  to 
refer  to  it  for  a  full  discussion  of  the 
question. 

Again,  it  must  be  notioed  that  the  legal 
title  to  all  these  tracts  of  land  is  still  in 
the  government.  No  patents  or  conveyances 
of  anv  kind  have  been  executed.  There  has 
been  no  finding  or  adjudication  by  the  Land 
Department  that  the  lands  referred  to  were 
swamp  or  overflowed  on  March  12,  1860. 
Under  those  circumstances  it  is  not  a  prov- 
ince of  the  courts  to  interfere  with  the  Land 
Department  in  its  administration.  So  far 
as  a  grant  of  swamp  lands  is  claimed,  it 
must  be  held  that  the  grant  is  in  process 
of  administration,  and,  until  the  legal  ti- 
tle passes  from  the  government,  inquiry  as 
to  equitable  rights  comes  within  the  cog- 
nizance of  the  Land  Department.  Courts 
may  not  anticipate  its  action,  or  take  up- 
on themselves  the  administration  of  the 
Und  grants  of  the  United  States.  Veu) 
Orleans  v.  Paine,  147  U.  S.  261,  266,  37 
li.  ed.  162,  163,  13  Sup.  Ct.  Rep.  303; 
Michigan  Land  d  Lumber  Co,  v.  Rusty  168 
U.  S.  589,  591,  42  L.  ed.  691,  592,  18  Sup. 
Ct  Rep.  208;  United  States  v.  Thomas,  151 
U.  S.  677,  38  L.  ed.  276,  14  Sup.  Ct.  Rep. 
426;  Broum  v.  Hitchcock,  173  U.  S.  473, 
43  L.  ed.  772,  19  Sup.  Ct.  Rep.  486 ;  Bum- 
Wd  V.  Avery,  195  U.  S.  480,  602,  603,  49 
L  ed.  286,  296,  297,  26  Sup.  Ct.  Rep.  123. 

For  these  reasons  the  demurrer  is 
sustained  and   the  hill  is  dismissed. 


pl]       •GEORGE  C.  HAZELTON,  Appi,, 

ir. 

KARGARET  R.  SHECKELS  et  aZ.,  Heirs 
and  Devisees  of  Francis  Miller,  De- 
ceased. 

(See  8.  C.  Reporter's  ed.  71-79.) 

OoBtracts—'ralldltT— public     polleT.^An 

agreement  to  sell  a  tract  of  land  at  a  specified 

Non. — On  the  validiiy  of  contracts  for  serv- 
^oes  to  procure  legislation — see  notes  to  Houl- 
ton  V.  Dunn.   30  L.R.A.  737;  and  Hayward  ▼. 
Nordberg  Mfg.   Co.  29  C.  C  A.  446. 
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price  if  the  offer  should  be  accepted  within 
the  time  mentioned  Is  unenforceable/ as  con- 
trary to  public  policy,  where  made  In  part 
consideration  of  services  rendered  before  and 
after  the  making  of  the  agreement,  In  bring- 
ing the  property  to  the  attention  of  commit- 
tees of  Congress  as  a  suitable  and  appro- 
priate site  for  a  hall  of  records,  although 
the  actual  services  rendered  may  have  been 
legitimate. 

[No.  225.] 

Argued  April  12,  1906,    Decided  April  2S, 

1906, 

APPEAL  from  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District,  sustaining  a  demur- 
rer to,  and  dismissing,  a  bill  for  specific  per- 
formance.    Affirmed. 

See  same  case  below,  25  App.  D.  C  337. 

The  facts  are  stated  in  the  opinion.    , 

Mr,  Heber  J.  May  argued  the  cause  and 
filed  a  brief  for  appellant : 

This  contract  diff'ers  from  an  agreement 
for  a  contingent  fee,  by  the  terms  of  which 
a  party  or  attorney  does  not  buy  the  claim 
or  property,  and  pays  nothing  for  it,  but  is 
to  have  a  per  cent  of  whatever  sum  may  be 
recovered.  This  class  of  contingent  agree- 
ments is  held  valid  in  claims  against  the 
government. 

Taylor  v.  Bemiss,  110  V.  S.  42,  28  L.  ed. 
64,  3  Sup.  Ct.  Rep.  441 ;  Stanton  v.  Emhrey, 
93  U.  S.  548,  23  L.  ed.  983 :  Nutt  v.  Knut, 
200  U.  S.  12,  ante,  348,  26  Sup.  Ct.  Rep. 
216. 

When  the  court  applies  the  proper  rule 
of  construction  to  the  agreement  {Drewet 
▼.  Bemey,  122  U.  S.  254,  30  L.  ed.  1222,  7 
Sup.  Ct.  Rep.  1200)  either  upon  its  facO; 
or  by  'looking  through  the  form  to  the 
substance,"  it  will  result  in  finding  the 
transaction  and  the  agreement  one  for  the 
purchase  by  the  appellant  of  real  estate  for 
a  valuable  and  adequate  price,  and  which, 
as  shown  by  the  allegations  of  the  bill, 
he,  in  turn,  relying  on  the  said  agreement  as 
to  his  rights,  sold  to  the  government  for  a 
fixed  price. 

From  all  that  appears  in  the  record  there 
was  no  design  to  prejudice  the  public  in- 
terest, and  such  design  must  clearly  appear 
to  warrant  a  court  in  denouncing  a  con- 
tract void. 

Richardson  ▼.  Mellish,  2  Ring.  229 ;  Nich- 
ols V.  Cabe,  3  Head,  92;  Hertz  v.  Wilder, 
10  La.  Ann.  199;  Greenhood,  Pub.  Pol.,  Rule 
129,  p.  166;  Richmond  v.  Dubuque  d  8.  C. 
R,  Co,  26  Iowa,  191;  Kellogg  v.  Larkin,  3 
Pinney  (Wis.)  123,  66  Am.  Dec.  164;  Ha- 
zleton  V.  Putnam,  3  Chand.  (Wis.)  123,  54 
Am.  Dec.  168;  Swann  v.  Swann,  21  Fed. 
299;   See  9  Am.  &  Eng.  Enc.  Law,  p.  898. 
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The  objection  thmt  &  oontraet  is  void  by 
reason  of  public  policy  is  not  entertained 
out  of  regard  for  the  party  making  it,  but 
to  promote  the  public  interest. 

Qreenhood,  Pub.  Pol.  126;  Kelton  v.  Mil- 
likin,  2  Coldw.  410;  Stillman  v.  Looney, 
3  Coldw.  20;  Kimhrough  v.  LanCy  11  Bush, 
556;  Summerlin  y.  Livingston,  15  La.  Ann. 
519. 

It  must  be  found  that  the  agreement  here, 
or  the  allegations  of  the  bill,  make  out 
such  a  case  as  will  avoid  the  transaction 
for  the  sake  of  public  policy;  or  to  avoid 
injury  to  the  public,  without  reference  to 
the  conduct  of  individuals. 

Shretcshury  d  B,  R.  Co,  v.  London  de  N, 
W.  R,  Co.  4  DeG.  M.  AG.  115;  Simpson  v. 
Howden,   1    Railway   Gas.  326. 

There  is  nothing  in  the  transaction  with 
appellant  or  in  his  conduct  that  will  bring 
him  within  the  rule  of  "evil  tendency." 

Workman  v.  Campbell,  46  Mo.  305;  8edg- 
ijcick  V.  Stanton,  14  N.  Y.  280. 

Even  if  this  contract  can  be  construed  to 
be  one  for  the  performance  of  service  before 
a  leorislative  bodv  or  its  committees  for  a 
contingent  compensation,  it  is  not  against 
public  policy,  and  is  valid  and  binding. 

Lyon  V.  Mitchell,  36  N.  Y.  235,  93  Am. 
Dec.  502;  Trist  v.  Child  {Burke  v.  Child) 
21  Wali.  441,  450,  22  L.  ed.  623,  624;  How- 
land  V.  Coffin,  47  Barb.  653,  2  Parsons, 
Contr.  6th  ed.  919;  Marshall  ▼.  Baltimore 
d  O.  R.  Co,  16  How.  314,  14  L.  ed.  953; 
Harris  v.  Roof,  10  Barb.  489;  Coppock  v. 
Bo  veer,  4  Mees.  &  W.  361 ;  Fuller  ▼.  Dame, 
18  Pick.  472;  Hatzfield  v.  Gulden,  7  WatU, 
152,  32  Am.  Dec.  750;  Oalick  v.  Ward, 
10  N.  J.  L.  87,  18  Am.  Dec.  389;  Wylie  v. 
Coxe,  15  How.  416,  14  L.  ed.  753;  Provi- 
dejice  Tool  Co,  v.  Morris,  2  Wall.  45,  17  L. 
ed.  868;  Wright  v.  Tehhitts,  91  U.  S.  252, 
23  L.  ed.  320;  Stanton  v.  Emhrey,  93  U. 
S.  548,  23  L.  ed.  983;  Oscanyan  v.  Win- 
chester Repeating  Arms  Co.  103  U.  S.  261, 
26  L.  ed.  539;  Taylor  v.  Bemiss,  110  U.  S. 
42,  28  L.  ed.  64,  3  Sup.  Ct.  Rep.  441 ;  Ball 
V.  Halsell,  161  U.  S.  80,  40  L.  ed.  624,  16 
Sup.  Ct.  Rep.  554;  Spalding  v.  Mason.  161 
U.  S.  375,  40  L.  ed.  738,  16  Sup.  Ct.  Rep. 
592;  Nutt  v.  Knut,  200  U.  S.  12,  ante,  348, 
26  Sup.  Ct.  Rep.  216. 

Mr,  J.  J.  Darlini^ton  argued  the  cause 
and  filed  a  brief  for  appellee : 

A  contract  not  to  prosecute  before  Con- 
gress, acting  in  a  quasi  judicial  capacity, 
a  claim  of  right,  but  to  seek  to  obtain  from 
it,  in  its  purely  legislative  capacity,  and 
for  a  contingent  compensation,  a  contract 
of  purchase  or  other  advantage  or  benefit 
to  which  the  other  party  to  the  contract  has 
no  legal  claim,  is  againat  public  policy  and 
void. 
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29  Am.  ft  Eng.  Ene.  Law,  2d  ed.  p.  177; 
Clippinger  y.  Hephaugh,  5  Watts  k  S.  31S. 
40  Am.  Dec.  519;  Wood  v.  McCmm,  6  Dui&, 
366 ;  Providence  Tool  Co.  t.  Nornt,  2  WtlL 
45,  17  L.  ed.  868;  MeMuUen  t.  Hofmtm, 
174  U.  S.  648,  43  L,  ed..ll21,  19  S«p.  a 
Rep.  839;  Marshall  t.  Baltimore  d  0.  M, 
Co,  16  How.  314,  14  L.  ed.  953. 

Of  the  many  instances  in  which  this  eoort 
and  other  courts  have  sustained  agreciDcotB 
for  contingent  fees  for  services  before  Coe- 
gress  and  before  the  departments,  the  A«n. 
without  exception,  involved  contracts  for 
the  prosecution  of  claims  for  the  eoUectka 
of  debts.  They  are,  without  exception,  ea«« 
for  the  prosecution  of  legal  causes  of  actka, 
tried  before  courts  wherever  there  wwf 
courts  possessing  the  jurisdiction  to  try 
them,  and  before  Congress  and  the  dcptrt- 
ments  where,  because  of  the  absence  of  roca 
jurisdiction  in  the  courts,  those  bodies  «m 
appealed  to  in  a  quasi  judicial  capscitr. 
not  to  make  laws,  but  to  pass  upon  the 
merits  of  money  demands,  and  to  svar4 
execution  or  provide  for  their  payment  to 
the  extent  that  they  were  found  just  and 
legal. 

BaU  y.  Halsell,  161  U.  S.  80.  40  L  cd. 
624.  16  Sup.  Ct.  Rep.  554;  Friggs  r.  Pm»- 
sylvania,  16  Pet.  615,  10  L.  ed.  1089;  8pel 
ding  y.  Mason,  161  U.  S.  375,  40  L.  ed.  n<. 
16  Sup.  Ct.  Rep.  592. 

A  court  of  equity  *'looks  through  the  fora 
to  the  substance"  of  contAtets  or  other  ia- 
stniments. 

Drexel  y.  Bemey,  122  U.  a  254.  30  L 
ed.  1222,  7  Sup.  Ot,  Rep.  1200. 


Mr.  Justice  Holases  deliyered  the  opia- 
ion  of  the  court: 

This  is  a  bill  for  the  spedfie  perfonaaaw 
of  a  contract  dated  ^December  1 1,  1906,  to[11 
sell  for  $9,000,  at  any  time  daring  i^* 
then  present  session  of  Congress,  ''and  mHi 
additional  time  as  may  be  necessary  for  ^- 
tlement  under  appropriation  by  that  C«a- 
gress,"  part  of  a  lot  in  a  square  which  On- 
gress  now  has  voted  to  acquire  for  the  crw- 
tion  of  a  hall  -of  records. 

The  bill  was  brought  against  one  MiUcr. 
Recently  Miller's  death  was  suggested  sad 
his  heirs  and  devisees  were  anbstituted,  b«t 
for  convenience,  Miller  will  be  referrtd  It 
as  the  defendant. 

The  contract  provided  that  if  Ha-'-Une 
should  "fail  to  take  advantage  of  and  mtttvi 
this  offer  as  above  within  the  time  meatieaAl 
then  this  agreement  shall  be  null  and  void.* 
The  bill  alleges  that  a  part  of  the  eoMidira- 
tion  for  the  contract  '*was  serriees  nadir H 
both  before  and  after  themaldiigef  saideea- 
tract,  by  the  plaintiff,  in  bringiiy  ths  fnf 
erty  to  the  attention  of  the  ui—it»M» 
of  Congress  as  a  suitable  and  apffofdftli 


1905. 


Hazeltoic  ▼.  Sheckxls. 


77-79 


dte  for  a  hall  of  records."  It  sets  forth  that 
the  plaintiff,  before  and  after  the  same  date, 
expended  much  time,  labor,  and  money  in 
rendering  those  services,  and  what  they 
were,  vie,,  collecting  and  printing  facts  for 
the  information  of  tiie  committees  and  mem- 
bers of  Congress,  making  briefs  and  argu- 
ments, and  drawing  a  bill  for  the  pur- 
chase or  condemnation  of  the  square.  The 
bill  passed  at  the  session  named  in  the  con- 
tract After  its  passage  the  plaintiff  nego- 
tiated, and  finally,  in  August,  1903,  conclud- 
ed, a  sale  of  the  property  in  question  for 
$14,395.50,  subject  to  examination  of  the 
title  and  arrangements  for  payment.  It  is 
alleged  that  the  time  for  settlement  under 
the  appropriation  has  not  expired.  The  bill 
farther  alleges  that  the  defendant  has  noti- 
fied the  plaintiff  that  he  does  not  intend  to 
keep  his  contract,  but  means  to  convey  di- 
rectly to  the  United  States,  and  to  demand 
the  full  price  agreed  upon  by  the  govern- 
ment. The  defendant  has  tendered  a  deed 
to  the  United  States,  which  has  not  been 
accepted.  The  plaintiff  has  offered  to  the 
defendant  a  deed,  to  be  executed  by  the  lat- 
ter and  his  wife,  and  tendered  $9,000,  but 
the  defendant  has  refused  to  execute  the 
[78]8ame.  There  was  a  general  'demurrer  to 
the  bill,  and  this  was  sustained  by  the  su- 
preme court  of  the  District  and  the  court 
of  appeals,  and  the  bill  was  dismissed.  The 
plaintiff  appealed  to  this  court. 

We  assume  that  the  bill  sufficiently  shows 
an  acceptance  of  the  defendant's  offer  with- 
in the  time,  although  it  does  not  allege  it  in 
terms.  We  assume  also  that  the  considera- 
tion is  alleged  sufficiently,  subject  to  the 
question  whether  it  is  one  upon  which  a 
contract  lawfully  may  be  based!  But  the 
court  is  of  opinion  that  that  question  must 
be  answered  in  the  negative.  Every  part  of 
the  consideration  goes  equally  to  the  whole 
promise,  and  therefore,  if  any  part  of  it  is 
contrary  to  public  policy,  the  whole  promise 
falls,  Pickering  v.  Ilfracomhe  R,  Co,  L.  R. 
3  C.  P.  235,  250;  Harrington  v.  Victoria 
Graving  Dock  Co.  L.  R.  3  Q.  B.  Div.  649; 
Woodruff  V.  Einman,  11  Vt.  592,  34  Am. 
Dec  712;  Clark  v.  Ricker,  14  N.  H.  44; 
UeMullen  v.  Hoffman,  174  U.  S.  639,  43  L, 
ed.  1117,  19  Sup.  Ct.  Rep,  839;  Bishop  v. 
Palmer.  146  Mass.  469,  474,  4  Am.  St.  Rep. 
238,  16  N.  E.  299.  According  to  the  bill, 
tnd,  no  doubt,  according  to  the  fact,  a  part 
of  the  consideration  was  services,  as  we  have 
quoted,  and  therefore  it  is  not  true,  as 
argued,  that  the  plaintiff  could  have  de- 
manded a  conveyance  on  tendering  the 
19,000  alone.  But  the  services  contemplated 
as  a  partial  consideration  of  the  promise  to 
con?ey  were  services  in  procuring  legisla- 
tion upon  a  matter  of  public  interest,  in  re- 
•pect  of  which  neither  of  the  parties  had 
202  U.  8.  U.  8.,  Book  60. 


any  claim  against  the  United  States.  An 
agreement  upon  such  a  consideration  was 
held  bad  in  Providence  Tool  Co,  v.  Norrie, 
2  Wall.  45,  17  L.  ed.  868.  Of  course,  we  are 
not  speaking  of  the  prosecution  of  a  law- 
ful claim. 

It  will  be  noticed  further  that  the  con- 
veyance was  in  substance  a  contingent  fee. 
The  plaintiff  was  not  bound  to  accept  it, 
and  naturally  would  not  do  so  unless  he 
could  agree,  as  he  did  with  the  government, 
for  a  larger  price.  The  real  inducement  of- 
fered to  him  was  that  he  would  receive  all 
that  he  could  persuade  the  government  to 
pay  above  the  sum  named.  It  is  true  that 
if  we  take  the  inartificial  statements  of 
the  bill  literally,  the  part  of  the  considera- 
tion which  we  are  discussing  was  the  serv- 
ices, not  a  promise  to  render  them.  The 
promise  to  *convey  did  not  become  binding[70] 
until  the  services  were  rendered,  and,  when 
rendered,  according  to  the  allegations  of  the 
bill,  they  were  legitimate.  We  assume  that 
they  were  legitimate,  but  the  validity  of  the 
contract  depends  on  the  nature  of  the  orig- 
inal offer,  and,  whatever  their  form,  the 
tendency  of  such  offers  is  the  same.  The 
objection  to  them  rests  in  their  tendency, 
not  in  what  was  done  in  the  particular  case. 
Therefore  a  court  will  not  be  governed  by 
the  technical  argument  that  when  the  offer 
became  binding,  it  was  cut  down  to  what 
was  done,  and  was  harmless.  The  court  will 
not  inquire  what  was  done.  If  that  should 
be  improper,  it  probably  would  be  hidden, 
and  would  not  appear.  In  its  inception, 
the  offer,  however  intended,  necessarily  in- 
vited and  tended  to  induce  improper  solici- 
tations, and  it  intensified  the  inducement  by 
the  contingency  of  the  reward.  Marshall  v. 
Baltimore  d  0.  R.  Co,  16  How.  314,  335, 
336,  14  L.  ed.  953.  062,  963. 

The  general  principle  was  laid  down 
broadly  in  Providence  Tool  Co.  v.  Norris,  2 
Wall.  45,  54,  17  L.  ed.  868,  870,  that  an 
agreement  for  compensation  to  procure  a 
.  contract  from  the  government  to  furnish  its 
supplies  could  not  be  enforced,  irrespective 
of  the  question  whether  improper  means 
were  contemplated  or  used  for  procuring  it. 
MoMullen  v.  Hoffman,  174  U.  S.  639,  648,  43 
L.  ed.  1117,  1121,  19  Sup.  Ct.*  Rep.  839. 
And  it  was  said  that  there  is  no  real  dif- 
ference in  principle  between  agreements  to 
procure  favors  from  legislative  bodies,  and 
agreements  to  procure  favors  in  the  shape 
of  contracts  from  the  heads  of  departments. 
2  Wall.  55,  17  L.  ed.  870.  In  Marshall  v. 
Baltimore  d  0.  R.  Co.  16  How.  314,  336, 
14  L.  ed.  953,  962,  it  was  said  that  all  con- 
tracts for  a  contingent  compensation  for 
obtaining  legislation  were  void,  citing, 
among  other  cases,  Clippinger  v.  Hepbaugh, 
69  941 
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6  Watts  &  S.  315,  40  Am.  Dec  519,  and 
Wood  v.  McCann,  6  Dana,  366.  See  also 
Mills  V.  MilU,  40  N.  Y.  643,  100  Am.  Dec 
535.  There  are  other  objections  which  would 
have  to  be  answered  before  the  bill  could  be 
sustained,  but  that  which  we  have  slated 
goes  to  the  root  of  the  contract  and  is 
enough  to  dispose  of  the  case  under  the 
decisions  heretofore  made. 
Decree  affirmed. 


[aO]»JOSA    ANTONIO  FERNANDEZ  Y  PEREZ 

Plff,  in  Err, 

V, 

J0S4  PEREZ  Y  FERNANDEZ. 
(See  8.  C.  Reporter's  ed.  80-101.) 

!•  'Wronirfiil  attaclimeiit— -remedx  tor, 
In  Porto  RIco».The  general  provisions  of 
Porto  Rico  Civil  Code,  art  1902,  giving  a 
right  of  action  for  acts  of  fault  or  negli- 
gence, cannot  be  deemed  to  authorize  an  ac- 
tion to  recover  damages  for  a  wrongful  at- 
tachment, in  view  of  the  comprehensive 
method  speciallj  provided  by  the  Code  of 
Civil  Procedure,  arts.  1409-1415,  for  the 
recovery  and  assessment  of  damages  in  cases 
where  attachments  are  wrongfully  issued  and 
vacated  for  any  cause. 

S.  Covrts— district  court  of  Porto  Rico 
..conformltT  to  local  procedare»^The 
district  court  of  Porto  Rico,  when  exercis- 
ing the  Jurisdiction  of  a  circuit  court,  con- 
ferred by  the  act  of  April  12,  1900  (31 
Stat,  at  L.  77,  chap.  101),  |  84,  must  con- 
form to  the  local  practice  for  the  issuing 
of  attachments,  and  the  recovery  of  damages 
when    wrongfully    issued. 

8«  "Wronarf al  attacliment^-remedy'  for.  In 
Porto  Rlco-^The  procedure  for  the  re- 
covery and  assessment  of  damages  where  at- 
tachments have  wrongfully  been  issued,  pre- 
scribed by  Porto  Rico  Code  Civ.  Proc.  arts. 
1409-1416,  is  applicable  where  the  attach- 
ment was  caused  to  be  issued  by  a  person 
claiming  to  act  under  a  power  of  attorney 
from  the  plaintiff  in  the  attachment  salt, 
although  the  statute  provides  that  the  cost 
of  the  attachment  and  damages  shall  be  as- 
sessed against  the  plaintiff  in  such  suit,  since 
there  is  nothing  to  prevent  making  sudi  per- 
son a  party  to  the  attachment  proceeding 
If  damages  are  to  be  assessed  against  him 
alone,  and.  if  his  action  was  authorised  by 
the  real  plaintiff,  the  latter  would  be  liable 
for  the  acts  of  bis  agent  on  his  behalf. 

4.  Courts— district  court  of  Porto  Rico 
—conformity  to  local  procedure— Dam- 
ages for  a  wrongful  attachment  may,  in 
view  of  the  provision  of  the  act  of  April  12, 
1900,  I  8,  continuing  local  laws  In  force  In 
Porto  Rico,  be  assessed  in  the  special  proceed- 
ing provided  by  Porto  Rico  Code  Civ.  Proc. 
arts.  1409-1410,  where  attachments  have 
wrongfully  been  Issued  and  vacated  for  any 
eaose. 

B.  Jury  trlnl— rlarht  to^  in  Porto  Rico.— 
The  ascertainment  of  the  damages   In  the 
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special  proceeding  provided  by  Porto  Rla 
Code  Civ.  Proc  arts.  1409-1415.  where  aa 
attachment  has  wrongfully  been  i8so«<L  don 
not  encroach  upon  the  rl^t  to  a  Jury  trial, 
secured  by  the  Federal  O>nstltntlon.— <es- 
ceding  that  such  guaranty  Is  applicable  aai 
in  force  in  Porto  ^Ico. 

6.  Jury  trlnl— ^Isrht  to.  In  Porto  Rleo— 
The  general  provisions  for  a  Jury  trial  a«  to 

Issues  of  fact  In  the  Federal  circuit  coortt. 
contained  in  U.  8.  Rev.  SUt.  |  64^  U.  & 
C9omp.  Stat.  1901,  p.  625,  do  not,  in  view  of 
the  act  of  April  12,  1900,  |  8,  coatinoiaf 
local  laws  in  force  In  Porto  Rico,  prvrvst 
the  district  court  for  the  district  of  Ports 
Rico,  when  exercising,  under  |  S4  of  tkat 
act,  the  jurisdiction  of  a  circuit  court,  tnm 
enforcing  the  express  provisions  of  Ports 
Rico  Code  Civ.  Proc.  arts.  140^1415.  foe 
the  recovery  and  assessment  of  damages  tar 
vrrongful  attachment. 

7.  Appeal— questions  revlei«'nble->iurl0- 
dlct Ion— necessity  of  exception.— Tbt 
Federal  Supreme  Court  will,  of  its  ows 
motion,  on  a  writ  of  error.  Inquire  into  tbt 
Jurisdiction  of  the  court  below,  altboogk  as 
special  exception  was  taken. 

[No.  1.] 

Argued  April  t$,  1904.    Decided  AprQ  tS» 

1906, 

IN  ERROR  to  the  District  Court  oC  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  entered  on  a  T^r 
diet  for  plaintiff  in  an  action  to  recover 
damages  for  a  wrongful  attachment  £»• 
versed. 

Statement  by  Mr.  Justice  Days 
An  action  at  law  was  begun  November  1% 
1901,  in  the  United  States  district  conrt 
for  the  distHct  of  Porto  Rico  bj  the  dalead- 
ant  in  error,  Jos«  Perez  7  Feraa»dss» 
against  Jos^  Antonio  Fernandez  j  Perv,  ta 
recover  in  an  action  for  "trespass  upon  tht 
case  for  wrongfid  attachment."  Tbt  ds^ 
laration  contained  the  usual  avennenU  ol 
a  declaration  in  a  common-law  action  a»d 
averred  that  the  attachment  had  been  issvsd 
•maliciously  *and  without  probable  canst,  sa^Cill 
levied  upon  a  certain  two-story  hou»e  then 
belonging  to  the  defendant  in  •rror,  in  Ksv- 
aguez,  Porto  Rico.  One  Rafael  Dias  Afue 
rria  was  made  codefendant,  aad  it  «u 
averred  that  the  attachment  was  issued  ia  s 
suit  brought  by  Femandea  as  attornsj  ia 
fact  and  agent  of  Aguerria,  who  authorisrd 
and  ratified  the  acta  complained  of.  It  ap- 
peared that  the  defendant  in  error,  PMtt, 
had  owed  about  0^000  petoa  to  one  CUadio 
Barro,  who  died,  leav&ig  a  will  in  whk^ 
Rafael  Diaz  Aguerria  waa  named  as  asMr 
tor.  The  will  waa  probated  in  Spain,  sa4 
Aguerria  qualified  there  at  executor  of  tkt 
estate.  Perez,  on  November  10,  18M,  rt- 
corded  a  mortgage  in  favor  of  ooe  Don  Tut 
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tor  Ochoa  y  Perez  for  20,000.  pesos.  The 
suit  in  which  the  attachment  was  issued  was 
begun  January  2,  1900,  by  the  filing  of  a  dec- 
laration to  recover  on  certain  notes,  and 
was  brought  in  the  name  of  Aguerria  as  ex- 
ecutor of  the  last  will  and  testament  of 
Claudio  Barro.  The  action  was  begun  in 
the  military  court  established  by  the  au- 
thority of  the  United  States  after  the  ces- 
sion of  Porto  Kico,  called  the  United  States 
provisional  court  for  the  department  of 
Porto  Rico,  which  court  was  succeeded  by 
the  United  States  district  court.  On  the 
date  of  the  beginning  of  the  suit  an  affidavit 
for  attachment  was  filed,  which  was  sworn 
to  by  Fernandez,  plaintiff  in  error,  purport- 
ing to  have  the  power  of  attorney  of  Rafael 
Diaz  Aguerria,  executor  of  the  last  will  and 
t  ament  of  Claudio  Barro,  the  ground  al- 
leged being  that  the  affiant  had  reason  to 
believe  that  the  defendant  intended  to  and 
would  fraudulently  part  with  or  conceal  his 
property  before  judgment  could  be  recovered 
against  him,  so  that  the  judgment  could  not 
be  satisfied  out  of  the  property.  The  sum- 
mons was  issued,  and  a  writ  of  attachment 
was  levied  upon  the  premises  of  the  defend- 
ant in  error,  and  notice  posted  thereon. 
Further  proceedings  were  arrested  by  an  in- 
junction proceeding  ill  the  United  States 
court,  brought  by  Jacinto  Perez  Barro,  heir 
of  Claudio  Barro,  deceased,  upon  the  ground 
that  Aguerria,  plaintiff  in  the  attachment 
proceeding,  suing  as  executor  of  the  will 
probated  in  Spain,  had  not  taken  out  ancil- 
tttjlaiy  letters  in  •Porto  Rico.  The  action  for 
malicious  attachment  was  joint  in  form  and 
the  sununons  was  returned  as  to  Aguerria 
that  the  marshal  was  unable  to  find  him 
within  his  district.  The  declaration  averred 
that  he  was  a  resident  of  Porto  Rico,  but 
he  was  never  served  with  summdns  in  this 
ease.  Fernandez  demurred  to  the  declara- 
tion, averring  that  it  appeared  on  its  face 
that  he  was  acting  as  the  duly  authorized 
agent  of  Aguerria,  and  was  neither  princi- 
pal nor  party  plaintiff  to  the  action  against 
Perez,  the  defendant  in  error.  This  de- 
murrer was  overruled,  and  no  exception  tak- 
en to  such  action  by  Fernandez.  Afterwards 
the  general  issue  was  filed,  the  case  was 
tried  to  a  jury  without  obje<?tion,  and  upon 
diarge  of  the  court  substantially  leaving,  to 
the  jury  the  question  whether  Fernandez 
bad  caused  the  attachment  to  issue  and  be 
levied  maliciously  and  without  probable 
cause,  to  the  injury  of  the  standing  and 
credit  of  the  defendant  in  error  as  a  mer- 
chant A  verdict  was  returned  in  favor  of 
the  defendant  in  error  for  the  sum  of 
17,000,  upon  which  a  motion  for  a  new  trial 
was  overruled   and  judgment  entered. 


Mr  Jaaies  S.  HArlan  argued  the  cause, 
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and,  with,  Mr.  John  Maynard  Harlan,  filed 
a  brief  for  plaintiff  in  error:  . 

The  local  jurisprudence  was  disregarded 
by  the  court  below. 

Baltimore  d  O.  R.  Co,  T.  Hamilton,  15 
Fed.  181. 

If  the  lack  of  jurisdiction  was  complete^ 
this  court  may  now  consider  the  question 
of  jurisdiction,  and  should  reverse  the  judg- 
ment of  the  court  below  upon  the  ground 
that  that  court  assumed  jurisdiction  where 
none  existed  and  granted  a  remedy  without 
legal  warrant. 

Campbell  v.  Porter,  162  V,  S.  478,  40  L. 
ed.  1044,  16  Sup.  Ct.  «>ep.  871;  Nigh  v. 
Dovely  84  111.  App.  228;  Thompson  v.  Cen- 
tral Ohio  R.  Co.  6  Wall.  134,  18  L.  ed.  765  > 
Allen  V.  Pullrna/n^s  Palace  Car  Co.  139  U. 
S.  658,  35  L.  ed.  303,  U  Sup.  Ct.  Rep.  682; 
Parker  v.  Ormshy,  141  U.  S.  81,  35  L.  ed, 
654,  11  Sup.  Ct.  Rep.  912;  Mansfield,  C.  d, 
L.  M.  R.  Co,  v.  llijnan,  111  U.  S.  379,  28  L. 
ed.  462,  4  Sup.  C*t.  Rep.  510;  United  Staten 
V.  Huckahee.  16  Wall.  414,  21  L.  ed.  457  j 
Piester  v.  Shepard,  92  N.  Y.  261;  Fowler 
V.  Eddy,  110  Pa.  117,  1  Ail.  789;  Fairfam 
Forest  IMin.  d  Mfg  Co,  v.  Chambers,  75 
Md.  604,  23'Atl.  1024;  Forsythe  v.  Ham- 
mond^ 142  Ind.  505,  30  L.R.A.  576,  40  N. 
E.  267,  41  N.  E.  950. 

The  Spanish  law  has  no  department  cor- 
responding exactly  to  what  in  the  English 
law  is  designated  by  the  term  "torts.** 

Lobingier,  Blending  Legal  Systems  in  the 
Philippines,  Review  of  Reviews,  September^ 
1905. 

The  alleged  malicious  aot  of  Fernandez  in 
levying  an  attachment  against  Perez  was- 
not  a  negligent  act.  What  is  done  wanton- 
ly and  in  malice  cannot  be  said  to  have  been 
done  negligently.  Negligence  implies  mere 
inadvertence,  while  malice  implies  deliber- 
ate evil  intention.  "Faoilt*'  as  used  in 
Porto  Rico  Oivil  C^de,  art.  1902,  is  the 
English  for  the  Spanish  .  "culpa."  It  is 
clearly  not  malice,  for  which  the  Spanish 
have  the  word  "malicia."  "Culpa"  may 
imply  intent  with  respect  to  the  act,  but 
not  an  evil  purpose  with  respect  to  the  re- 
sult of  the  act.     Malice   implies  both. 

4  Roman,  Civil  Law,  p.  1017;.  4  Falcon, 
Civil  Code,  p.  431. 

The  damages  awarded  in  this  action  of 
trespass  on  the  case  could  have  been  as- 
sessed in  the  original  attachment  proceeding. 

92  Jurisp.  Civil,  550-553:  88  Jurisp. 
Civil,  130;  72  Jurisp.  Civil,  494;  64  Jurisp, 
avil,  638;   8  Jurisp.  Civil,  267. 

The  mode  provided  in  title  14  for  ascer- 
taining losses  and  damages  in  the  attach- 
ment proceedinj?  itself  was  exclusive,  under 
the  law  then  in  force,  of  every  other  mode. 
Manresa  y  Navarro,  Comentario  &  la  Ley 
de  Enjuiciamiento  Civil,  1891.  pp.  411.  412. 
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A  Federal  court  sitting  in  a  state,  and 
con8eq^entl7  the  Federal  court  sitting  in 
Porto  Kico,  cannot  entertain  jurisdiction  or 
proceed  in  an  attachment  suit  except  in 
exact  accordance  with  the  provisions  of  the 
local  law.  And,  if  for  any  reason,  con- 
stitutional or  otherwise,  the  Federal  court 
is  not  able  to  follow  out  and  give  effect  to 
all  the  provisions  of  the  local  law,  it  can- 
not entertain  jurisdiction  in  attachment  at 
aU. 

Bates  V.  Days,  5  McCrary,  342,  17  Fed. 
167;  Waples,  Attachment,  p.  325. 

When  a  case  comes  before  this  court  up- 
on a  writ  of  error,  the  whole  record  is 
subject  to  the  revisory  power  of  the  court, 
and  any  error  apparent  upon  the  face  of  the 
record  may,  and,  indeed,  must,  be  consid- 
ered. 

Suydam  v.  Williamson,  20  How.  427.  15 
L.  ed.  978;  Pomeroy  v.  State  Bank,  1  Wall. 
592,  17  L.  ed.  638;  New  Orleans  Ins.  Asso, 
V.  Piaggio,  16  Wall.  378,  21  L.  ed.  358. 

If  the  abolition  in  Indiana  of  the  com- 
mon-law forms  of  action,  and  the  substi- 
tution for  them  of  one  general  form  of  ac- 
tion, be  binding  upon  a  Federal  court  sit- 
ting in  that  state  {Indianltpolis  d  8t.  L.  R, 
Co,  V.  Horst,  93  U.  S.  291,  23  L.  ed.  898; 
Nudd  V.  Burrows,  91  U.  S.  426,  441,  23  L. 
ed.  286,  290),  why  should  not  a  similar 
condition  in  Porto  Rico  be  obligatory  upon 
the  Federal  court  sitting  in  that  island? 
By  the  statute  creating  that  court  all  the 
laws  that  apply  to  Federal  courts  in  In- 
diana also  apply  to  the  Federal  court  of 
Porto  Rico.  Has  the  Federal  court  of  Porto 
Rico  the  right  to  substitute  common-law 
forms  of  action  in  causes  before  it  for  the 
forms  of  action  provided  in  the  local  law? 

See  Lewis  v.  Gould,  13  Blatchf.  216,  Fed. 
Cas.  No.  8,324;  Sears  v.  Eastbum,  10  How. 
187,  13  L.  ed.  381;  Baltimore  d  O.  R,  Co. 
y.  Hamilton,  supra. 

The  case  presents  on  the  face  of  the  rec- 
ord an  error  that  strikes  at  the  very  foun- 
dation, not  only  of  the  judgment,  but  of  the 
whole  proceeding.    The  proposition  is  that 
,    the  court  had  no  such  jurisdiction  as  it  ex- 
'    ercised;  that  it  could  grant  no  such  remedy; 
'    and  that  the  whole  proceeding  was  errone- 
ous from  its  inception  to  its  conclusion. 

Harvey  v.  Virginia,  20  Fed.  411. 

Mr,  Frederie  D.  MoKennej  argued  the 
cause,  and,  with  Messrs.  Francis  H.  Demter 
and  John  Spalding  Flannery  filed  a  brief  for 
defendant  in  error: 

Unless  want  of  juris<liotion  in  the  trial 
court  by  reason  of  the  subject-matter  of  the 
controversy  appears  from  the  face  of  the 
record,  it  would  seem  that  the  judgment 
under  review  must  be  sustained. 
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Hunt  V.  Hunt,  72  N.  Y.  225,  28  Am.  Rn. 
129. 

Civil  actions  for  the  recovery  of  damaga 
for  injuries  to  persons  and  property  eaiaed 
by  the  fault  or  negligence  of  another  km 
been  recognized  both  by  the  Roman  and  hf 
the  civil  law. 

4  Bond  y  Sanchez,  Godigo  Civil  Espaiol, 
p.  894;  6  TouUier,  Le  Droit  CivH  Fraaciii, 
p.  94. 

In  the  administration  of  civil  la?  gei- 
erally  there  is  a  well-recognized  distinctioa 
between  the  word  "dfilit"  (a  wrong)  whea 
used  in  connection  with  civil  and  as  used  ia 
criminal  complaints. 

4  Aubry  &  Rau,  Coura  de  Droit  Ctrfl 
Francais,   §  443. 

Actions  to  recover  damages  in  cases  aris- 
ing from  acts  either  of  commission  or  oints- 
sion  are  maintainable  under  the  dvil  law, 
irrespective  of  whether  the  injury  cam- 
plained  of  was  to  the  reputation,  soda!  or 
commercial,  of  the  complainant,  or  to  kit 
property  or  ''bienes"  alone. 

4  Aubry  &  Rao,  Coura  de  Dnnt  Cbil 
Francais,  §  445;  3  Laurent,  Coors  Elfmea- 
Uire  de  Droit  (Mvil,  p.  207;  Official  Ga- 
zette of  Madrid,  Nov.  8,  18M,  p.  220,  aid 
Oct.  2,  1893,  p.  147;  2  JuriapnideDda  O 
digo  Civil,  pp.  542,  547;  3  Jarisprndeaeia 
Codigo  avil,  pp.  62,  239,  243 ;  8  Hue,  Omt 
mentaire  Theorique  et  Pratique  dn  Oodt 
Civil,  p.  548. 

Everyone  has  a  right  of  action  to  daia 
what  he  may  think  to  be  his  property  or  hm 
credit,  and  also  a  right  to  defend  himaelf 
in  any  suit  whatsoever  brought  against  bin; 
but  the  improper  or  abusive  exercise  of  botk 
rights  constitutes  an  act  of  malice  and 
mala  fide,  or  even  a  gross  fault  equirakat 
to  fraud. 

2  Baudry-Lacantinerie,  Pr^s  de  Dwft 
Civil,  p.  959;  8  Hue,  Commentaire  TWto- 
rique  et  Pratique  du  Code  Civil,  p.  547. 

To  sustain  a  recovery  in  such  cases  it  h 
necessary  that  the  damage  be  done  through 
the  fault,  fraud,  or  malice  of  the  doer. 

37'Jurisprudencia  Civil,  p.  360;  65  Ja 
risprudencia  Civil,  p.  403. 

Where  our  rights  or  persons  are  iajurrd. 
in  any  case  whatever,  we  may  seek  ndrw 
through  a  dtil  remedy,  re^rdleas  of  a 
cryninal  prosecution. 

48  Jurisprudencia  Civil,  p.  394;  fO  Ja- 
risprudencia  Civil,  p.  120;  1  Alcubella,  Dk^ 
cionario.  Civil  Actions,  p.  122. 

The  local  law  and  practice  cannot  be  rat 
ognized  as  a  rule  of  procedure  in  the  coqtU 
of  the  United  States  where  its  adoptioa 
would  be  repugnant  to  the  Federal  Ott^ti 
tution,  or  would  impair  the  effect  of  as? 
Federal  legislation. 

Poindewter  v.  Oreenhow,  114  V.  R  »3 
29  L.  ed.  197.  5  Sup.  Ct   Rep,  903.  »C, 

tot  V,  c 


1905. 


Fernandez  t  Pebez  v.  Pebez  t  Feknandbz. 


90-92 


Lwrton  ▼.  North  River  Bridge  Co.  147  U. 
a  338,  37  I/,  ed.  194,  13  Sup.  Ct.  Rep.  356. 

Whenever  Congress  has  legislated  upon 
tnj .  matter  of  practice,  and  prescribed  a 
rule  for  the  government  of  its  own  courts, 
it  is,  to  that  extent,  exclusive  of  the  state 
legislation  on  the  same  subject. 

Southern  P.  Co,  v.  Denton,  146  U.  S.  209, 
36  L.  ed.  946,  13  Sup.  Ct.  Rep.  44. 

It  was  the  intention  of  Congress  to  fur- 
tlier  uniformity  largely  through  the  dis- 
eretion  of  the  Federal  courts,  exercised  in 
the  form  of  general  rules  adopted  from  time 
to  time. 

Shepard  v.  Adams,  168  U.  S.  625^  42  L. 
ed.  604,  18  Sup.  Ot  Rep.  214. 

A  defendant  in  attachment  proceedings  is 
not  confined  to  those  proceedings  for  a  re- 
covery of  his  damages  in  cases  where  the  at- 
tachment was  not  well  brought. 

96  Biblioteca  Juridica  de  la  Revista  Gen- 
eral de  Jurisprudencia,  pp.  909-919;  4 
Mau-esa  y  Navarro,  Commentaries,  Span- 
ish Law  of  Civ.  Proc.  1885,  p.  253;  2 
Derecho  Prooesal  de  Espafla,  Pozo,  p.  188; 
68  Jurisprudencia  Civil,  p.  265;  73  Juris- 
prudencia Civil,  p.  954. 

Messrs,  Wayne  MaoVeagh,  Francis  H, 
Dexter,  and  Frederic  D,  McKenney  also 
filed  a  brief  for  defendant  in  error. 

Mr.  Justice  Day,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 
eourt:  • 

This  case   was   argued  orally  and   upon 

briefs  at  the  October  term,   1904,  of  this 

[01] court.   After  the  case  had  been  argued  *and 

submitted,  on  December  5,   1904,  an  order 

was  entered  as  follows: 

"No.  6.  Jos4  Antonio  Fernandez  y  Perez, 
Plaintiff  in  Error  v.  Jos6  Perez  y  Fernandez. 
Counsel  are  requested  to  submit  additional 
briefs  on  these  points: 

**1.  Can  this  court,  on  the  record  of  this 
cue,  properly  consider  and  determine  the 
contention  of  the  plaintiff  in  error,  that  a 
dvil  action  like  the  present  one  was,  at  the 
date  of  the  attachment  and  the  commence- 
ment of  this  action^  unknown  to  and  unau- 
thorized by  the  laws  and  jurisprudence  of 
Porto  Rico? 

"2.  Wus  a  civil  action  like  the  present 
one  known  to  the  laws  and  jurisprudence  of 
Porto  Rico  at  the  time  the  attachment  in 
question  was  sued  out? 

"3.  Under  the  law  of  civil  procedure  as 
existing  in  Porto  Rico  at  the  time  of  the  at- 
tachment proceeding  complained  of,  could 
the  damages  herein  claimed  have  been  al- 
lowed or  assessed  in  that  proceeding  upon 
the  dissolution  or  discharge  of  the  attach- 
ment? If  so,  was  that  mode  exclusive  of 
every  other  for  ascertaining  such  damages  ?" 
20Z  U.  8. 


Our  views  in  this  case  will  be  practically 
in  answer  to  these  questions. 

The  case  affords  a  striking  illustration  of 
the  difficulty  of  undertaking  to  establish  a 
common-law  court  and  system  of  jurispru- 
dence in  a  country  hitherto  governed  by  codes 
having  their  origin  in  the  civil  law,  where 
the  bar  and  the  people  know  little  of  any 
other  system  of  jurisprudence.  The  action 
in  this  case  was  begun  and  tried  upon  plead- 
ings and  under  principles  which  are  con- 
trolling in  a  state  following  the  common 
law,  having  its  origin  in  England,  and  the 
case  was  submitted  to  the  jury  upon  general 
principles  governing  such  actions  for  the  re- 
covery of  damages  for  the  seizure  of  prop- 
erty upon  writs  of  attachment  issued  mali- 
ciously and  without  probable  cause.  The 
action  proceeded  in  all  respects  in  form  and 
substance  as  it  would  had  it  been  begun  and 
prosecuted  in  a  common-law  state. 

Cases  which  have  come  to  this  court  from 
the  Philippines  and  Porto  Rico,  where  we 
have  had  occasion  to  consider  the  *enact-[02] 
ments  making  changes  in  the  laws  of  those 
islands,  show  the  disposition  of  the  Execu- 
tive and  Congress  not  to  interfere  more  than 
is  necessary  with  local  institutions,  and  to 
engraft  upon  the  ola  and  different  system  of 
jurisprudence  established  by  the  civil  law 
only  such  changes  as  were  deemed  necessary 
in  the  interest  of  the  people,  and  in  order 
to  more  effectually  conserve  and  protect 
their  rights.  Kcpner  v.  United  States,  195 
U.  S.  100,  122,  49  L.  ed.  114,  121,  24  Sup. 
Ct.  Rep.  797.  This  policy  has  been  followed 
in  dealing  with  the  Porto  Ricans.  Presi- 
dent's Message,  Dec.  5,  1899;  Walton,  Civil 
Law  in  Spain  &  Spanish  America,  594.  The 
new  civil  government  was  established  by  the 
act  of  April  12,  1900,  commonly  known  as 
the  Foraker  act.  31  Stat,  at  L.  77,  chap.  191. 
Section  8  of  that  act  provides:  "That  the 
laws  and  ordinances  of  Porto  Rico  now  in 
force  shall  continue  in  full  force  and  effect, 
except  as  altered,  amended,  or  modified  here- 
inafter, or  as  altered  or  modified  by  mili- 
tary orders  and  decrees  in  force  when  this 
act  shall  take  effect,  and  so  far  as  the  same 
are  not  inconsistent  or  in  conflict  with  the 
statutory  laws  of  the  United  States  not 
locally  inapplicable,  or  the  provisions  here- 
of, imtil  altered,  amended,  or  repealed  by 
the  legislative  authority  hereinafter  provid- 
ed for  Porto  Rico  or  by  act  of  Congress  of 
the  United  States." 

The  first  inquiry,  then,  to  which  we 
shall  direct  attention^  concerns  the  law  in 
force  at  the  time  of  the  passage  of  this  act 
in  Porto  Rico,  governing  the  issuing  of  at- 
tachments and  the  recovery  of  damages  for 
wrongfully  causing  the  same  to  issue  and  be 
levied.  The  additional  briefs  filed  by  coun- 
sel upon  both  sides  in  this  case  since  the  or- 
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der  of  the  court  of  December  5,  1904,  above 
quoted,  exhibit  commendable  zeal  and  indus- 
try in  investigating  this  question  and  bring- 
ing to  the  attention  of  the  .»urt  the  Spanish 
treatises  and  cases  throwing  light  upon  the 
gubject.  Upon  behalf  of  the  defendant  in  error 
it  is  insisted  that  the  action  is  governed  by 
article  1902  of  the  Civil  Code  of  Porto  Rico, 
which  provides:  "Art.  19C2.  A  person  who, 
by  an  act  or  omission,  causes  damage  to  an- 
other when  there  is  fault  or  negligence, 
hlull  be  obliged  to  repair  the  damage  so 
[98] done."  •War  Department  Translation  of  the 
Civil  Code  in  force  in  Cuba,  Porto  Rico,  and 
the  Philippines,  p.  244.  Much  discussion  is 
had  in  the  briefs  as  to  the  meaning  of  this 
section,  and  whether  the  term  "fault" — 
culpa  in  the  Spanish  jurisprudence — is 
broad  enough  to  include  actions  brought  to 
recover  for  conduct  which  is  alleged  as  mali- 
cious, as  distinguished  from  those  where  the 
basis  of  the  recovery  is  a  careless  act  or 
omission  which  does  not  have  for  its  motive 
the  intention  to  cause  damage. 

In  the  view  we  take  of  this  case  we  do  not 
find  it  necessary  to  consider  the  authorities 
cited,  or  the  views  pressed  pro  and  con  as 
to  whether  a  malicious  act,  such  as  is  com- 
plained of  in  this  case,  is  within  the  terms 
of  this  article  of  the  Code.  The  references 
to  sections  of  the  Code  of  Procedure  show  a 
comprehensive  system  specially  provided  for 
the  issuing  of  attachments  and  the  recovery 
of  damages  where  the  same  were  wrongfully 
procured  to  be  allowed.  The  subject  of  at- 
tachment of  property  is  treated  in  title  14, 
Law  of  Civil  Procedure,  Wiar  Department 
translation,  art.  1395  et  seq.  Unlike  ordi- 
nary American  procedure,  an  attachment  is 
issued  by  order  of  the  judge,  and  certain 
grounds  are  recognized.  They  are  summa- 
rized as  follows:  **If  the  debtor  be  a  for- 
eigner; or  if,  being  a  citizen,  he  has  no 
known  domicil,  or  does  not  own  real  estate, 
or  does  not  have  any  place  of  business  at 
which  the  payment  of  the  debt  may  be  de- 
manded. It  may  also  be  ordered,  without 
any  such  attendant  condition,  if  he  has  dis- 
appeared from  his  heme  or  place  of  busi- 
ness, leaving  no  one  in  charge  or  if  he  con- 
ceals himself,  or  if  there  be  reasonable 
grounds  for  believing  that  he  will  conceal 
or  undersell  his  property  to  the  prejudice 
of  creditors."  Art  1398.  If  it  shall  turn 
out  that  the  attachment  was  wrongfully  pro- 
cured, ample  provisions  are  made  for  the 
adjudication  and  recovery  )f  damages  in  the 
action.  See  articles  1409-1415,  which  are 
set  forth  in  the  margin.f 


♦The  theory  of  these  sections  of  the  Od^'ti] 
is  that  when  the  court  whidi  imim*  the 
attachment  is  satisfied  that  the  mmt  has 
been  wrongfully  issued,  it  will  proceed  ia 
the  manner  pointed  out  in  the  statute  tD 
ascertain  the  loss  and  damages  ♦whi^  th^[Mi] 
defendant  has  suffered,  and  in  the  mbi 
action  to  tax  the  costs  against  the  plaintiff 
and  to  adjudge  him  to  indemnify  the  defend- 
ant for  such  losses  and  damages.  And  these 
losses  and  this  recovery  are  adjudicated 
in  the  manner  pointed  out  in  artides  9S7 
et  seq.  of  the  Code  of  Civil  Procedure. 
These  articles  are  found  in  title  8  of  that 
Code,  entitled  ''Execution  of  JudgmeDta.** 
The  defendant  in  the  attachment  baving 
been  declared  entitled  to  recover  damageii. 
proceedings  follow  for  the  purpose  of  as- 
certaining the  amount  thereof.  Section  927 
et  9eq.  provide  for  the  manner  of 
up  an  issue,  taking  testimony,  and 
witnesses,  and,  upon  final  order  or 
made  by  the  court,  an  appeal  can  be  pi 
cuted.  This  full  and  comprehensive  state- 
tory  method  of  ascertaining  and  adjudiring 
the  damages  to  be  recovered  in  cases  where 
attainments  are  wrongfully  issued  and  va- 
cated for  any  cause  would  seem  to  pre- 
clude the  application  of  general  proviskM 
of  the  Code  giving  a  right  of  recovery  for 
acts  of  fault  or  negligence. 

We  are  not  cited  to  any  decision  of  ths 
supreme  court  of  Spain  expressly  adjoAeat- 
ing  this  matter,  but  are  referred  by  cova- 
sel  on  both  sides  to  a  treatise  on  the  lav  of 
civil  procedure  ("Conunentario  t  la  Ley  de 
Enjuiciamiento  Civil,"  ed.  1891,  p.  412 1,  bv 
Seflor  Jos^  Maria  Manresa  y  Navarro,  taid 
to  be  a  text  writer  of  the  highest  authority 
in  Spain.  The  English  translation  of  Kis 
text  is  given  as  follows:  "We  do  not  thiak 
that  this  rule  [relating  to  independent  se> 
tions  for  damages  under  the  mortgage  U«] 
is  applicable  to  attachments,  because,  as 
the  motion  to  vacate  an  attachment,  no  dt* 
cussion  or  proof  of  the  •existence  of  knw**  tt| 
and  damages  is  allowed,  and  becsose  t^ 
law  itself  provides,  in  addition  to  this.  Uut 
when,  by  final  order  of  the  court,  an  attack 
ment  is  vacated,  the  plaintiff  be  adjnd|red 
to  pay  the  defendant  his  losses  and  dans^es* 
they  being  ascertained  in  the  manner  pr»- 
vided  in  article  1417,  t  that  is,  seeordiaf 
to  the  procedure  in  article  928  el  9tq.  Seek 
a  proceeding  permits  of  a  discussion,  if  the 
issue  is  made,  not  only  of  the  sroount,  bat 
of  the  existence,  of  losses  and  damsfva 
It  follows  that  the  court  can  decide  oa 
both  questions  without  the  necessity  of  • 
t  Porto  Rlcan  Code,  art.  14 lO! 


tArt,  1409.  A  person  who  has  requested  and 
obtained  a  provisional  selKtire  for  an  amount 
of  more  than  1,000  pesetas  must  request  the 
ratification  thereof  In  an  execotorj  action 
946 


or  in  the  declaratory  action  which  maj  be  petf- 
er,  filing  the  correapondlnx  complaint  vttkts 
twenty  days  after  the  levylnf  of  the  att»J* 
ment.      Upon    the    expiration    of    this   («t^ 
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oew  suit,  which  is  precisely  what  the  law 
has  sought  to  avoid."  This  seems  to  be  a 
direct  authority  for  the  proposition  that 
this  plan  of  recovery  of  damages  for  wrong- 
ful attachments  is  exclusive.  In  the  ah- 
eenoe  of  authority  to  the  contrary,  and  in 
view  of  the  plain  provisions  of  the  Code,  we 
icoept  it  as  properly  declaring  the  existing 
law  upon  the  subject.  We  reach  the  con- 
clusion that  the  Porto  Rican  system  in 
force  at  the  time  of  the  passage  of  the 
Foraker  act,  and  binding  until  changed  or 
amended,  provided,  in  the  state  of  affairs 
ihown  by  this  record,  a  recovery  for  dam- 
ages in  the  method  pointed  out  in  the  at- 
tachment suit,  by  the  special  statutory 
method  provided  for,  and  not  otherwise. 

The  difference  between  the  liability  of 
one  wrongfully  levying  an  attachment  at 
common  law  and  the  assessments  of  costs 
and  damages  under  these  provisions  of  the 
Porto  Rican  Code  is  not  one  of  form  merely. 
The  former  action  is  substantially  one  for 
malicious  prosecution,  and  can  be  maintained 
only  upon  proof  of  malice  and  want  of 
probable  cause.  Under  the  Code  remedies 
given  in  Porto  Rico  the  court  is  required 
to  assess  damages,  although  malice  or  want 
of  probable  cause  in  suing  out  the  attach- 
m^t  may  not  be  expressly  shown.    The  rem- 


edy given  seems  to  cover  all  cases  where 
the  attachment  is  vacated,  irrespective  of 
the  motive  in  suing  it  out. 

This  brings  us  to  briefly  inquire  as  to 
the  nature  and  extent  of  the  jurisdiction 
and  practice  of  the  United  States  cotlrts  in 
Porto  Rico.  Section  34  of  the  Foraker  act 
established  a  *United  States  district  court [97] 
for  Porto  Rico,  and  gave  to  it,  in  adtlitiuii 
to  the  ordinary  jurisdiction  of  a  district 
court  of  the  United  States,  jurisdiction 
of  all  cases  cognizant  in  the  circuit  courts 
of  the  United  States,  and  provides  that 
it  shall  proceed  therein  in  the  same  manner 
as  a  circuit  court,  the  intention  of  Congress 
obviously  being  to  establish  a  United  States 
court  in  Porto  Rico,  having  like  jurisdic- 
tion of  both  district  and  circuit  courts  of 
the  United  States  in  the  states.  Section 
914  of  the  Revised  Statutes  Qf  the  United 
States  (U.  S.  Comp.  Stat.  1901,  p.  684) 
provides:  ''The  practice,  pleadings,  and 
forms  and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts, 
shall  conform,  as  near  as  may  be,  to  the 
practice,  pleadings,  and  forms  and  modes 
of  proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  tite  state 
within     which     such     circuit     or     district 


wit:- nut  tbe  action  having  been  Instituted  or  a 
ratitication  of  the  seizure  having  been  re- 
quested, the  latter  shall  be  null  de  jure,  and 
shall  be  without  effect  at  the  instance  of  the 
defendant,  without  the  plaintiff  being  heard. 
A  petition  for  a  rehearing  maj  be  made  against 
this  ruling,  and  if  it  should  not  be  granted, 
in  appeal  for  a  stay  and  review  of  the  pro- 
ceedings may   be   interposed. 

Art.  1410.  Notwithstanding  the  provlsionb 
of  the  foregoing  article,  if  the  debtor  should 
be  included  In  any  of  the  cases  of  article  1398, 
tile  provisional  seizure  may  also  be  ordered 
after  the  institution  of  the  action,  a  separate 
record  being  made  thereof.  The  provisions 
contained  in  articles  1399  to  1410,  inclusive, 
shall  be  applicable  to  this  case,  and  after  the 
attachment  has  been  levied  the  proceedings 
thereupon  shall  be  continued  as  prescribed  for 
incidental  Issues.  When  an  attachment  is 
vacated  by  a  final  ruling,  because  it  is  not 
included  in  any  of  the  cases  of  said  article 
1398,  the  plaintiff  shall  be  taxed  all  the  costs 
and  be  adjudged  to  indemnify  the  defendant 
for  any  losses  or  damages  he  mAy  have  suf- 
fered, which  shall  be  recovered  in  the  manner 
prescribed  in  article  1415. 

Art  1411.  When  the  provisional  seizure  be- 
comes of  no  effect  by  reason  of  its  having  be- 
come null  de  jure,  in  accordance  with  article 
1409,  the  surety  shall  be  ordered  canceled  in 
the  same  ruling,  if  any  should  have  been  fur- 
nished, or  what  may  be  proper  shall  be  or- 
dered for  vacating  the  attachment  and  cancel- 
ing the  cautionary  notice,  in  a  proper  case, 
and  all  costs  shall  be  taxed  against  the  plain- 
tiff, who  shall  also  be  adjudged  to  indemnify 
the  defendants  for  any  losses  and  damages 
he  may  bave  Incurred.  If  the  attachment 
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should  be  vacated  for  any  other  reason,  the  rul- 
ing thereupon  shall  also  ^determine  what  mny 
be  proper  according  to  the  cases  with  regard 
to  costs  and  the  indemnification  of  losses  and 
damages   which    may   have   been   suffered. 

Art.  1412.  If  the  acknowledgment  of  a  signa- 
ture or  of  the  written  evidence  of  a  debt 
should  not  be  made,  or  be  delayed  through  the 
fault  of  the  debtor,  and  if  the  filing  of  the 
complaint  and  the  ratification  of  the  attachment 
should  depend  thereupon,  the  time  lost  in  ob- 
taining said  acknowledgment  shall  not  be  In- 
cluded in  the  period  of  time  prescribed  in 
article  1409. 

Art  1413.  If  the  owner  of  the  property  seized 
should  request  It,  the  attachment  creditor 
must  file  his  complaint  within  the  period  of 
ten  days,  unless  any  of  the  circumstances 
mentioned  In  the  foregoing  article  is  attendant 
Should  he  not  do  so,  the  attachment  shall  be 
vacated,  and  the  costs,  losses,  and  damages 
shall  be  taxed  against  him. 

Art  1414.  After  the  provisional  seizure  has 
been  levied  the  debtor  may  object  thereto  and 
request  that  it  be  vacated,  with  Indemnifica- 
tion of  losses  and  damages,  if  not  included 
in  any  of  the  cases  of  article  1898.  He  may 
make  this  petition  within  the  five  days  follow- 
ing that  of  the  notice'  of  thp  ru"  g  ij«tii'y 
ing  the  seizure,  or  before  that  time,  if  he 
should  deem  It  proper,  and  it  shall  be  heard 
and  determined  in  a  separate  record,  in  ac- 
cordance with  the  procedure  prescribed  for 
incidental  issues. 

Art.  1415.  In  cases  in  which  there  is  an  ad' 
Judication  of  losses  and  damages,  as  soon  as 
the  ruling  thereupon  becomes  final,  they  shall 
be  recovered  according  to  the  procedure  estab- 
lished in  articles  927  et  leq, 
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eonrts  are  held,  any  rule  of  court  to 
the  contraxy  notwithstanding."  The  act 
of  August  13,  1888  (25  Stat,  at  L.  433, 
chap.  866,  U.  S.  Comp.  Stat.  1901,  p.  508), 
provides  that  the  circuit  courts  of  the  United 
States'  shall  have  original  jurisdiction  con- 
current with  the  courts  of  the  several  states 
in  suits  at  common  law  and  in  equity.  We 
think  it  was  the  intention  of  Congress  in 
the  Porto  Rican  act  to  require  the  district 
court  exercising  the  jurisdiction  of  a  cir- 
cuit court,  in  analogy  to  the  powers  of  the 
circuit  courts  in  the  states,  to  adapt  itself » 
save  in  the  excepted  cases  in  equity 
and  admiralty,  to  the  local  procedure  and 
practice  in  Porto  Rico.  This  conclusion 
is  in  accord  with  the  policy  of  the  United 
States,  evidenced  in  its  legislation,  concern- 
ing the  islands  ceded  by  Spain,  and  secures 
to  the  people  thereof  a  continuation  of  the 
laws  and  methods  of  practice  and  admin- 
istration familiar  to  them,  which  are  to 
be  controlling  until  changed  by  law. 

In  the  Revised  Statutes  of  the  United 
States,  §  915  (U.  S.  Comp.  Stat.  1901,  p. 
684),  it  is  provided  as  to  attachments: 
"In  common-law  causes  in  the  circuit  and 
district  courts  the  plaintiff  shall  be  entitled 
to  similar  remedies,  by  attachment  or  other 
process,  against  the  property  of  the  defend- 
ant, which  are  now  provided  by  the  laws 
of  the  state  in  which  such  court  is  held, 
[98] for  the  courts  thereof;  *and  such  circuit 
or  district  courts  may,  from  time  to  time, 
by  general  rules,  adopt  such  state  laws  as 
may  be  in  force  in  the  states  where  they  are 
held  in  relation  to  attachments  and  other 
process:  Providedy  That  similar  prelimi- 
nary affidavits  or  proofs  and  similar  secur- 
ity, as  required  by  such  state  laws,  shall 
be  first  furnished  by  the  party  seeking  such 
attachment  or  other  remedy."  By  analogy 
it  would  seem  that  the  district  court  of 
Porto  Rico,  exercising  the  jurisdiction  of  a 
circuit  court  in  its  practice  as  to  the  issu- 
ing of  attachments,  is  to  adapt  itself  to 
the  local  practice  recognized  and  established 
in  Porto  Rico.  Circuit  courts  of  the  United 
States  are  not  governed  by  any  separate 
attachment  law,  but  are  required  to  admin- 
ister the  remedy  in  attachment  provided  in 
the  laws  of  the  state  in  which  the  courts  are 
held.    Bates  v.  Day8,  17  Fed.  167. 

It  is  further  objected  on  the  part  of  the 
defendant  in  error  that  Porto  Rican  proced- 
ure can  have  no  application  to  this  action 
against  Fernandez,  because  he  was  not  a 
party  plaintiff  to  the  attachment  suit,  and 
the  statute  provides  that  the  costs  of  the 
attachment  and  damages  shall  be  assessed 
against  the  plaintiff  in  the  action.  We 
do  not  perceive  that  this  fact  affects  the 
determination  of  the  question  as  to  the 
proper  remedy  in  such  cases.  There  is 
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nothing  in  this  action  to  show  that  Fenui*- 
dez  was  not  authorized  to  bring  the  Miit 
and  take  out  the  attachment  in  behalf  of 
the  plaintiff  in  that  suit,  in  which  e^eot 
Ag^erria  would  be  liable  for  the  act4  of  his 
agent   in    that   behalf.      Nor   is   their  uj 
reason  why  Fernandez  might  not  be  made  a 
party  to  the  attachment  proceeding  if  dui- 
ages  were  to  be  assessed  against  him  akoa 
It   is    further   objected    that    the   TnitPd 
States   court   has   no   methc^d    by  which  it 
can   assess    these   damn^t^i^    in    the   numner 
required  in  the  Porto  Rican  Code.     In  gir- 
ing  the  remedies  provided  therein  and  t«- 
sessing    the    damages    we    see    no    reuon 
why  that  court  cannot  adapt  itself  to  the 
requirements  of  the  local  Code  and  admin- 
ister   the    remedies    therein    pro\id*»d.     In 
Madiaonville  Traction  Co.  v.  i^aint  Bernard 
Min.  Co,  196  U.  S.  239,  49  L.  ed.  462,  25 
Sup.   Ct.  Rep.  251,  it  was  held  •that  ti»[ 
Federal    court    might    follow    the    metbodi 
required    by    the  Kentucky  statute  in  id- 
ministering  the  local  law  for  the  condem- 
nation of  property,   so   far   as   required  tc 
meet  the  needs  of  justice.      In  that  case  the 
local  law  required  the  appointment  of  ap- 
praisers by  the  court  to  asses«*  ct>mp<»n«atinB 
for.  the   property  taken.      Speaking  of  the 
judicial    power    of    a    circuit   court   of   the 
United  States  administered  in  such  cmrtft, 
it  was  held:    "In  the  exercise  of  that  p'^wfr 
a  circuit  court  of  the  United  States,  Kittinf 
within  the  limits  of  a  state,  and  having;  ju- 
risdiction of  the  parties,  i     for  every  pra**ti 
cal  purpose,  a  court  of  that  ^tate.    Its  func- 
tion, under  such  circumstances,  i»  to  enforce 
the  rights  of  parties  according  to  the  law 
•f   the   state,   taking   care,    always,   a*  the 
state  courts  must  take  care,  not  to  infrin^r 
any  right  secured  by  the  Con»»titution  and 
the  laws  of  the  United  States."     In  virw  of 
the  provisions  of  the  Foraker  act,  continu- 
ing local  laws  in   force,  this  reaftonine  haa 
application    to    the    powers    of    the    Inited 
States  court  in  that  territory.     There  ran 
be  no  difTiculty  in  exercising  the  attachnimt 
remedies  provided  in  the  Porto  Rican  Tode, 
if  the  attachment  shall   turn   out  to  hai« 
been  wrongfully  issued,  and  making  an  !>* 
sessment  of  damages  in  the  manner  proMd- 
ed  in  that  Code.     The  procedure  is  nimpW 
and    easily    administered.       Xor    i«    there 
anything     in     that     special     pnicedure  en 
croaching  upon  the  right   to  a   jury  trial, 
secured  by  the  Fed«»ral  Constitution  in  •uiu 
at  common  law  where  the  value  in  cnntro- 
versy    exceeds    $20.      If    it    be    «j*«ume.l— a 
point   which    is   not   necessary    to  decide- 
that  that  part  of  the  Constitution  t«  ap- 
plicable  and    in    force    in    Porto    Rico,  the 
proceeding  is  not  *a  suit  at  c^mimon  liw.  hut 
simply  a  method  of  ascertaining  dama^ 
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in  a  special  proceeding  in  which  property 
has  been  wrongfully  seized. 

Nor  would  the  general  provisions  of  the 
Revised  Statutes  (§  648,  U.  S.  Comp.  Stat. 
1901,  p.  525)  providing  for  a  jury  trial  as 
to  issues  of  fact  in  circuit  courts,  except 
in  eases  of  admiralty  and  equity  jurisdic- 
tion, prevent  the  enforcement  of  the  ex- 
press provisions  of  the  Porto  Rican  Code 
as  to  assessment  for  damages  for  wrongful 
attachment. 
[100]  'Section  8  of  the  Foraker  act,  as  we  have 
wen,  continues  in  force  the  laws  and  ordi- 
nances  of  Porto  Rico,  except  as  modified 
by  military  orders  and  decrees  in  force,  so 
far  as  the  same  are  not  inconsistent  or  in 
conflict  with  the  statutory  laws  of  the 
United  States,  which,  by  §  14  of  th^  act, 
when  not  locally  inapplicable,  with  certain 
exceptions,  are  declared  to  be  in  force  and 
efi'ect  in  Porto  Rico  as  in  the  United  States. 
The  general  provisions  as  to  jury  trials 
in  civil  causes  in  circuit  courts  of  the 
United  States  are  not  inconsistent  with  the 
enforcement  of  a  special  statutory  pro- 
ceeding as  to  the  assessment  of  damages  in 
attachment  proceedings,  as  to  which  the 
United  States  has  no  special  statutory  pro- 
eedure,  and  enforces  in  that  respect  the  re- 
quirements of  the  local  law. 

If  we  are  right  in  holding  thajt  the  Porto 
Rican  law  and  practice  as  to  attachments 
and  the  recovery  of  damages  in  respect 
thereto  are  controlling  in  a  Federal  court 
in  that  territory,  and  a  common-law  action 
for  a  wrongful  and  malicious  attachment 
was  unknown  to  the  Porto  Rican  procedure, 
the  court  had  no  jurisdiction  of  the  action. 
The  record  shows  that  practically  no  excep- 
tion was  taken  in  the  record  and  proceed- 
ings in  the  trial  court,  but  it  is  familiar 
law  that  this  court  will,  of  its  own  motion, 
inquire  into  the  jurisdiction  which  it  has, 
and  as  well  that  of  the  court  below,  with- 
out any  special  exception  being  taken.  If, 
as  illustrated  in  the  brief  for  counsel  for 
the  plaintiff  in  error,  a  circuit  court  of  the 
United  States  should  undertake  to  entertain 
ft  bankruptcy  proceeding  or  an  admiralty 
cause,  its  proceedings  would  be  void  for 
want  of  jurisdiction.  So,  in  the  present 
ease,  there  being  no  such  common-law  ac- 
tion enforceable  under  the  Porto  Rican  pro- 
cedure, a  court  of  that  district  would  have 
no  jurisdiction  to  entertain  the  suit. 
Where  the  jurisdiction  fails  the  objection 
can  be  raised  in  this  court;  if  not  by  the 
parties,  then  by  the  court  itself.  Parker 
▼.  Ormahy,  141  U.  S.  81,  35  L.  ed.  654,  11 
Sup.  Ct.  Rep.  912;  Mansfield  C.  d  L.  M.  R. 
Co.  V.  Swan,  111  U.  S.  379,  28  L.  ed.  462, 
4  Sup.  Ct.  Rep.  510;  Thompson  v.  Central 
Ohio  R.  Co.  6  Wall.  134,  18  L.  ed.  765. 
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We,  therefore,  reach  the  conclusion  that 
the   United    States   'district  court   had    no [101] 
jurisdiction  of  this  action,  and  consequently 
the  proceedings  had  therein  were  null  and 
void. 

Judgment  reversed. 

Mr.  Justice  White,  dissenting: 
As  it  is  conceded  that  the  question  upon 
which  the  judgment  is  now  reversed  was 
not  saved  in  the  court  below,  I  am  con- 
strained to  dissent.  In  my  opinion  the  error, 
if  any,  was  a  mere  question  of  mode  of 
procedure,  involving  no  want  of  jurisdiction 
ratione  material,  even  conceding  that  the 
presence  of  a  question  of  such  a  character 
would  authorize  this  court  to  reverse,  in  the 
absence  of  any  exception  in  the  court  below, 
or  any  reference  to  the  question  in  that 
court. 

Mr.   Justice   MoKenna   concurs  in  this 
dissent. 


UNITED  STATES,  Appt,, 

V. 

CHEROKEE   NATION.    (No.   346.) 


EASTERN  CHEROKEES,  Appts,, 

CHEROKEE  NATION  and  United  States. 

(No.  347.) 


CHEROKEE    NATION,    Appt., 

V. 

UNITED  STATES.  (No.  348.) 
(See  S.  C.  Reporter's  ed.  101-132,) 

1.  Indians— Cherokee  claims.— The  United 
States  Is  liable  for  the  amount  stated  to  be 
due  the  Indians  under  the  treaty  of  May 
23,  1836  (7  Stat,  at  L.  488),  in  the  account 
transmitted  by  the  Secretary  of  the  Interior 
to  the  Cherokee  Nation,  and  accepted  by 
the  latter  pursuant  to  the  agreement  for  the 
cession  of  the  Cherokee  Outlet  to  the  United 
States,  made  between  the  United  States 
and  the  Cherokee  Nation  on  December  19, 
1891,  and  ratified  by  Congress  In  the  act  of 
March  3,  1893  (27  Stat,  at  L.  641,  chap. 
209),  by  which  an  account  of  moneys  due 
the  Cherokee  Nation  under  treaty  stipula- 
tions was  to  be  rendered  by  the  United  States 
to  such  nation  without  delay,  the  amount  of 
which,  if  accepted  by  such  nation,  was  \o  be 
appropriated  at  once  by  Congress,  the  agree- 
ment  further  providing  that  if  the  Cherokee 
Nation  did  not  accept  the  account,  and 
(Carried  it  into  the  courts,  and  recovered  a 
Judgment,  Congress  was  to  make  an  appropri- 
ation for  the  payment  of  such  judgment  at 
its  next  session  after  the  cause  should  be 
finally    decided. 

2.  Indians— Cherokee  elalms.^The  ex- 
pense of  removing  the  Eastern  Cherokees  to 
the  Indian  territory  was,  by  the  treaties  of 
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May  23.  1836  (7  Stat,  at  L.  478).  and 
August  6,  1846  (9  Stat,  at  L.  871),  Im- 
posed upon  the  United  States. 

8.  Interest— on  Cherokee  claims.— Inter- 
est included  in  the  account  of  the  sums  due 
the  Indians  under  treaty  stipulation,  trans- 
mitted by  the  Secretary  of  the  Interior  to 
the  Cherokee  Nation  pursuant  to  the  a^ee- 
ment  for  the  cession  to  the  United  States 
of  the  Cherokee  Outlet,  made  between  the 
United  States  and  the  Cherokee  Nation  on 
December  19.  1891,  and  ratified  by  Con- 
gress in  the  act  of  March  8.  1893.  is  properly 
allowed  by  the  court  of  c^tlms,  notwith- 
standing the  provision  of  U.  .S.  Rev.  Stat 
I  1091,  U.  S.  Comp.  Stat  1901,  p.  747.  for- 
bidding  the  allowance  of  interest  on  "any 
claim  up  to  the  time  of  the  rendition  of 
Judgment  thereon  by  the  court  of  claims, 
unless  upon  a  contract  expressiy  stipulat- 
ing for  the  payment  of  Interest.**  where 
the  question  of  interest  was  a  subject  of 
difference  while  the  negotiations  were 
being  carried  on.  the  determination  of 
which  was  provided  for  in  the  agreement 
itself. 

4.  Indiana  —  a-vrard  to  Clierolceea  —  dla* 
trlbntlon.— The  Eastern  Cherokees  as  in- 
dividuals, whether  east  or  west  of  the  Mis- 
sissippi, who  were  parties  either  to  the 
treaty  of  May  23,  1836.  or  that  of  August 
6,  1846.  exclusive  of  the  "Old  Settlers,** 
who  had  been  fully  paid,  are  entitled  to 
share  in  the  distribution,  through  the 
t  Secretary  of  the  Interior,  of  the  amount 
awarded  the  Indians  as  due  under  those 
treaties  for  the  removal  of  the  Eastern 
Cherokees  to  the  Indian  territory,  by  the 
court  of  claims,  pursuant  to  the  act  of 
July  1.  1902  (32  Stat  at  L.  726.  chap. 
1375).  i  68.  which,  as  construed  by  the  act 
of  March  3,  1903  (32  Stat  at  L.  996,  chap. 
994),  confers  Jurisdiction  on  that  court  to 
adjudicate  any  claim  "the  Cherokee  tribe 
or  any  band  thereof,  arising  under  treaty 
stipuIations>  may  have  against  the  United 
States."  in  a  suit  to  which  both  the  Chero- 
kee Nation  and  the  Eastern  Cherokees  shall 
be  made  parties,  and  authorizes  that  court 
to  render  Judgment  in  favor  of  the  rightful 
claimants,  and  to  determine,  as  between  the 
different  claimants,  to  whom  the  Judgment 
so  rendered  equitably  belongs,  either  wholly 
or  in  part. 

.6.  Costa  and  fees— allowance  ont  of 
fund— Cherokee  clalms.^Counsel  fees 
payable  out  of  the  amount  awarded  to  the 
Eastern  Cherokees  as  indlvldu^s  by  the 
court  of  claims,  pursuant  to  the  act  of  July 
1,  1002.  I  68,  which,  as  construed  by  the  act 
of  March  3,  1903.  confers  Jurisdiction  on 
that  court  to  adjudicate  any  claim  arising 
under  treaty  sitipulatlons  that  the  Cherokee 
tribe  or  any  band  thereof  may  have 'against 
the  United  States,  in  a  suit  to  which  both 
the  Cherokee  Nation  and,  the  Eastern  Chero- 
kees shall  be  made  parties,  and  authorizes 
that  court  to  render  Judgment  in  favor  of 
the  rightful  claimants,  and  to  determine,  as 
between  the  different  claimants,  to  whom 
the  Judgment  so  rendered  equitably  belongs, 
either  wholly  or  in  part,  may  be  allowed  to 
the  Cherokee  Nation,  whose  tribal  existence 
and  government  is  continued  by  the  Joint 
resolution    of   March  2,   1906,    until   all   the 
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tribal  property  shall  be  dlstrlbated 
the  individual  members,  although,  by  the 
acts  of  June  7.  1897.  June  28.  1898  (30  Stat. 
at  L.  62.  495.  chaps.  3,  517).  and  July  1. 
1902.  the  Chertikee  Nation  was  praetioHy 
incapacitated  from  acting  as  trustee,  lad  W 
i  63  of  the  latter  act  it  was  provided  that 
the  tribal  government  of  the  Cherokee 
Nation  should  not  continue  longer  than 
March  4,   1906. 

6.   Indians— award      to      Cherokee   1— » 
trlbntlon.— The     Eastern      and     Bmlcraat 

Cherokees  are  only  entitled  to  share  is  Im- 
.  dividuals  with  the  other  Eastern  CherolBBBS 
in  the  distribution,  through  the  Secretary 
of  the  Interior,  of  the  amount  awarded  the 
Indians  as  due  under  the  treaties  of  May  iX 
18o6,  and  August  6.  1846,  for  the  removal  of 
the  Eastern  Cherokees  to  the  Indian  terri- 
tory, by  the  court  of  claims,  pursuant  to 
the  act  of  July  1.  1902.  f  68,  which,  ■■  eoa- 
strued  by  the  act  of  March  3,  1903,  cmfecs 
Jurisdiction  on  that  court  to  adjudicate  aay 
claim  "the  Cherokee  tribe  or  any  baad 
thereof,  arising  under  treaty  stipulatioBa. 
may  have  against  the  United  States,**  ta  a 
suit  to  which  both  the  Cherokee  Natloa  aai 
the  Eastern  Cherokees  shall  be  made  parties, 
and  authorises  that  court  to  render  Jotft- 
ment  in  favor  of  the  rightful  elaimants,  and 
to  determine,  as  between  the  different  dais- 
ants,  to  whom  tlie  Judgment  ao  rcndersl 
equitably  belongs,  either  wholly  or  In  pari 

[Nob.  346,  347,  348.] 

Ai^gued  January  16,  17,  18,  1906,    Deeidei 

ApHl  SO,  1906, 

APPEALS  from  the  Court  of  Claims  to  re- 
view an  award  to  the  Eastern  OierofcM 
Indians  of  the  amounts  due  from  the  United 
States  under  treaty  Btipulations.  ModiSed 
by  excluding  the  '*01d  Settlers"  from  the  dis- 
tribution of  the  amount  award^id  for  tht 
removal  of  the  Eastern  Cherokees  to  thi 
Indian  territory,  and,  as  so  modified,  «^- 
firrned. 

See  same  case  below,  40  Ct  CI.  252. 

Statement  by  Mr.  Chief  Justice  FvUen 
Section  68  of  the  act  of  Congress  of  July 
1,  1902,  entitled  ''An  Act  to  Provide  for  tks 
Allotment  of  the  Lands  of  the  Cherokee  Na- 
tion, for  the  Disposition  of  Town  Sitm 
Therein  [Described],  and  for  Other  Pnr- 
poses''  (32  Stat,  at  L.  726,  chap.  1375  >. 
reads  as  follows: 

''Jurisdiction  is  hereby  oonferred  ttpoa 
the  court  of  claims  to  eicamine,  consider,  sad 
adjudicate,  with  a  right  of  appeal  to  the  Su- 
preme Court  of  the  United  States  by  ai^ 
party  in  interest  feeling  aggrieved  at  tW 
decision  of  the  court  of  claims,  any  elate 
which  the  Cherokee  tribe,  or  any  band  ther^ 
of.  arising  under  treaty  stipulations.  nHJ 
have  against  the  United  States,  upon  wUik 
suit  shall  be  instituted  within  two  ycsit 
after  the  approval  of  this  act;  and  abe  Is 
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«rMwhi^^  consider,  and  adjudicate  any  elaim 
Trhich  tl&e  United  States  may  have  against 
said  tribe,  or  any  band  thereof.  The  insti- 
tution, prosecution,  or  defense,  as  the  case 
may  be,  on  the  part  of  the  tribe  or  any  band, 
of  any  such  suit,  shall  be  through  attorneys 
employed  and  to  be  compensated  in  the  man- 
ner prescribed  in  sections  twenty-one  hun- 
dred and  three  to  twenty-one  hundred  and 
six,  both  inclusive,  of  the  Revised  Statutes 
of  the  United  States,  the  tribe  acting  through 
its  principal  chief  in  the  employment  of  such 
attorneys,  and  the  band  acting  through  a 
committee  recognized*  by  the  Secretary  of  the 
Interior.  The  court  of  claims  shall  have 
lOSlfoll  authority,  by  proper  orders  and  *process, 
to  make  parties  to  any  such  suit  all  persons 
whose  presence  in  the  litigation  it  may 
deem  necessary  or  proper  to  the  final  deter- 
mination of  the  matter  in  controversy,  and 
any  such  suit  shall,  on  motion  of  either  par- 
ty, be  advanced  on  the  docket  of  either  of 
said  courts  and  be  determined  at  the  ear- 
liest practicable  time." 

February  20,  1003,  the  Cherokee  Nation 
filed  a  petition  in  the  court  of  claims  asking 
judgment  on  an  account  rendered  by  Slade 
&  Bender,  pursuant  to  the  treaty  of  March 
3, 1893  (27  Stat,  at  L.  640,  chap.  209),  with 
interest. 

March  3,  1903,  an  act  was  approved  en- 
titled "An  Act  Making  Appropriations  for 
the  Current  and  Contingent  Expenses  of  the 
Indian  Department  and  for  Fulfilling  Treaty 
Stipulations  with  Various  Indian  Tribes  for 
the  Fiscal  Year  Ending  June  Thirtieth, 
Nineteen  Hundred  and  Four,  and  for  Other 
Purposes"  (32  Stat,  at  L.  996,  chap.  994), 
eontaining  the  following  provisions: 

"Section  sixty-eight  of  the  act  of  Con- 
gress entitled  *An  Act  to  Provide  for  the 
Allotment  of  the  Lands  of  the  Cherokee  Na- 
tion, for  the  Disposition  of  Town  Sites 
Therein,  and  for  Other  Purposes,'  approved 
July  1st,  nineteen  hundred  and  two,  shall  be 
80  construed  as  to  give  the  Eastern  Chero- 
keea,  so  called,  including  those  in  the  Chero- 
kee Nation  and  those  who  remained  east  of 
the  Mississippi  river,  acting  together  or  as 
two  bodies,  as  they  may  be  advised,  the  sta- 
ins of  a  band  or  bands,  as  the  case  may  be, 
for  all  the  purposes  of  said  section:  Pro- 
Tided,  That  the  prosecution  of  such  suit  on 
the  part  of  the  Eastern  Cherokees  shall  be 
through  attorneys  employed  by  their  proper 
authorities,  their  compensation  for  expenses 
and  services  rendered  in  relation  to  such 
daim  to  be  fixed  by  the  court  of  claims  up- 
on the  termination  of  such  suit;  and  said 
Miction  shall  be  further  so  construed  as  to 
require  that  both  the  Cherokee  Nation  and 
Bald  Eastern  Cherokees,  so  called,  shall  be 
made  parties  to  any  suit  which  may  be  in-  * 
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stituted  against  the  United  States  under 
said  section  upon  the  claim  mentioned  in 
House  of  Representatives'  Executive  Docu- 
ment Numbered  Three  Hundred  and  Nine  of 
the  second  session  of  the  •Fifty-seventh  Con- [104] 
gross;  and  if  said  claim  shall  be  sustained 
in  whole  or  in  part,  the  court  of  claims,  sub- 
ject to  the  right  of  appeal  named  in  said 
section,  shall  be  authorized  to  render  a  judg- 
ment in  favor  of  the  rightful  claimant,  and 
also  to  determine,  as  between  the  different 
claimants,  to  whom  the  judgment  so  ren- 
dered equitably  belongs,  either  wholly  or  in 
part,  and  shall  be  required  to  determine 
•whether,  for  the  purpose  of  participating  in 
said  claim,  the  Cherokee  Indians  who  re- 
mained east  of  the  Mississippi  river  consti- 
tute a  part  of  the  Cherokee  Nation  or  of 
the  Eastern  Cherokees,  so  called,  as  the  case 
may  be." 

The  claim  mentioned  in  said  H.  R.  Ex. 
Doc.  No.  309,  57th  Cong.,  2d  sess.,  is  therein 
referred  to  as  "the  award  rendered  under 
the  Cherokee  agreement  of  December  19, 
1891,  ratified  by  act  of  Congress  approved 
March  3.  1893." 

March  14,  1903.  a  petition  was  filed  on 
behalf  of  all  the  Eastern  Cherokees,  both 
west  and  east  of  the  Mississippi  river,  al- 
leging in  substance  that  there  was  due  to  the 
Eastern  Cherokees,  upon  the  account  of 
Slade  &  Bender,  the  sum  of  $1,111,284.70, 
with  interest  from  June  12,  1838,  as  an 
award  against  the  United  States  or,  if  the 
court  should  not  hold  said  account  as  an 
award,  the  sum  of  $1,761,447.27,  with  inter- 
est at  5  per  cent  from  the  same  date,  to- 
gether with  interest  on  the  income  annually 
accruing,  at  the  rate  of  6  per  cent  per  an- 
num until  paid,  by  virtue  of  the  treaties  of 
1828  (7  Stat,  at  L.  313)  and  the  treaty  of 
1836-1836,  commonly  known  as  the  "treaty 
of  New  Echota."  [7  Stat,  at  L.  478.]  But 
at  the  trial  of  the  case  no  contention  was 
made  for  this  larger  amount. 

March  20,  1903,  a  petition  was  filed  on  be- 
half of  certain  Eastern  Cherokees,  living  east 
of  the  Mississippi,  amended  September  3, 
1903,  when  petitioners  took  the  title  of  the 
Eastern  and  Emigrant  Cherokees,  asserting 
their  claim  to  a  pro  rata  share  of — 

"That  portion  of  the  removal  and  subsis- 
tence fund  improperly  taken  by  the  United 
States  from  the  five-million  fund  on  account 
of  removal  of  Eastern  Cherokees,  as  found 
*by  the  expert  accountants,  Messrs.  Slade  &[105] 
Bender,  April  28,  1894,  the  said  five-million 
fund  being  an  interest-bearing  fund  in  the 
hands  of  the  United  States,  as  trustee,  and 
representing  the  money  paid  by  the  govern- 
ment to  the  Eastern  Cherokees  for  the  sale 
of  their  lands  in  North  Carolina,  Georgia, 
and  Tennessee,  or  east  of  the  Mississippi 
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river,  as  set  forth  in  article  1st  of  the  treaty 
of  New  Echota,  in  north  Georgia,  on  March 
14,  1835,  and  articles  2  and  3  of  the  supple- 
mental treaty  proclaimed  May  23,  1836  [7 
Stat,  at  L.  488],  this  sum  so  misapplied 
amounting,  in  accordance  with  said  account- 
ing, to  $1,111,284.70,  with  interest  at  5  per 
cent  per  annum  from  the  date  of  said  wrong- 
ful taking,  June  12,  1838,  to  date." 

The  three  petitions  were  consolidated  and 
heard  as  one  case,  and  although  in  effect  the 
proceedings  were  in  ^uity,  findings  of  fact 
and  conclusions  of  law  were  filed. 

Among  the  facts  found  were  these: 

XVllL 

By  §  14  of  the  act  of  Congress  entitled 
*<An  Act  Making  Appropriations  for  the 
Current  and  Contingent  Expenses  of  the  In- 
dian Department,  and  for  Fulfilling  Treaty 
Stipulations  with  Various  Indian  Tribes  for 
the  Year  Ending  Jime  30,  1890,  and  for 
Other  Purposes."  approved  March  2,  1889 
(25  Stat,  at  L.  1005,  chap.  412),  the  Presi- 
dent was  authorized  to  appoint  three  com- 
missioners to  negotiate  with  the  Indian 
tribes  owning  or  claiming  lands  lying  west 
of  the  96th  degree  of  longitude  in  the  Indian 
territory  for  the  cession  to  the  United 
States  of  all  their  title,  claim,  or  interest  of 
every  kind  or  character  in  and  to  said  lands, 
and  he  did  appoint  David  H.  Jerome,  Alfred 
M.  Wilson,  and  Warren  G.  Sayre  such  com- 
missioners. 

By  virtue  of  the  authority  contained  in  an 
act  of  the  Cherokee  national  coimcil,  ap- 
proved November  16,  1891,  Elias  C.  Boudi- 
not,  Joseph  A.  Scales,  Roach  Young,  Wil- 
liam Triplett,  Thomas  Smith,  Joseph  Small- 
wood,  and  George  Downing  were  duly  ap- 
pointed commissioners — 

"To  meet  and  enter  into  negotiations  with 
(106]the  above-named  *commission,  appointed  !)y 
the  President  of  the  United  States,  for  the 
cession  of  the  lands  of  the  Cherokee  Nation 
west  of  the  96th  degree  of  west  longitude, 
and  for  the  final  adjustment  of  all  questions 
of  interest  between  the  United  States  and 
the  Cherokee  Nation  which  are  now  unset- 
tled." 

By  said  act  of  Congress  it  was  made  the 
duty  of  said  commissioners  appointed  by  the 
President  to  report  all  agreements  resulting 
from  such  negotiations  to  the  President,  to 
be  by  him  reported  to  the  Congress  at  its 
next  session,  and  by  the  act  of  the  Cherokee 
council  it  was  made  the  duty  of  the  com- 
missioners, on  the  part  of  the  Cherokee  Na- 
tion, to  report  all  their  proceedings  in  full 
to  the  national  council  for  its  approval  and 
ratification.     Ex.  Doc  56,  52d  Cong.,   Ist 
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At  the  outset  of  the  n^otiations  between 
said  commissioners  for  the  purchase  and  sal^ 
of  said  lands,  which  were  known  u  the 
"Cherokee  Outlet,"  the  commissioDtrs  oa 
the  part  of  the  Cherokee  Nation  renewed 
their  claims  and  contentions  with  respect  to 
t'le  balances  alleged  to  be  due  to  them  un- 
der various  treaties,  and  particularly  tbeir 
contention  that  the  so-called  treaty  fund  hid 
been  improperly  charged  with  the  expense 
of  the  removal  of  the  Elastem  Cherokee*  to 
the  Indian  territory,  and  demanded  m  "i 
cfn  lition  precedent  to  any  agreement  for 
the  eale  of  the  land''  that  some  adjamneot 
of  such  contentions  should  be  made. 

On  the  19th  of  December,  1891,  after  pro- 
longed negotiations,  the  commissioners  above 
named  entered  into  articles  of  agreement,  bjr 
article  1  of  which  it  was  agreed  that — 

"The  Cherokee  Nation,  by  act  duly  pA*<M. 
shall  cede  and  relinquish  all  its  title,  claim, 
and  interest  of  everv  kind  and  character  in 
and  to  that  part  of  the  Indian  territory 
bounded  on  the  west  bv  the  one  hundredth 

• 

(100*')  degree  of  west  longitude,  on  the 
north  by  the  state  of  Kansas,  on  the  east 
by  the  ninety-sixth  (96**)  degree  west  longi- 
tude, and  on  the  south  by  the  Crei-k.  Na- 
tion, the  territory  of  Oklahoma,  and  the 
Cheyenne  and  Arapahoe  re-^rNation  rn-jt^  * 
or  defined  by  Executive  order,  dated  Aiiffu«t 
10,  i8G0.  the  tract  of  land  •embratt-d  within.  101 
the  above  boundaries  containing  eipht  mil- 
lion, one  hundred  and  fortv-four  thoii^and. 
six  hundred  and  eighty-two  and  ninety-one 
one-hundredth s  (8,144,682.91)  acre*,  mote 
or  less.** 

By  article  2  that — 

"For  and  in  consideration  of  the  above 
cession  and  relinquishment  the  United 
States  agrees:** 

First.  That  it  will  remo>-e  fmn  the 
limits  of  the  Cherokee  Nation  as  tre-jn**<r» 
certain  described  persons. 

Second.  That  a  certain  article  of  t*  e  an- 
tecedent treaty  of  July,  1866  [14  St  At,  at 
L.  700],  should  be  abrogated  and  held  for 
naught. 

Third.  That  the  judicial  tribunals  of  the 
Cherokee  Nation  should  have  exclusive  ju 
risdiction  in  certain  cases. 

Fourth.    That— 

"The  United  States  shall,  without  delar 
render  to  the  Cherokee  Nation,  throuph  aar 
agent  appointed  by  authority  of  the  natirtaal 
council,  a  complete  account  of  monev*  doe 
the  Cherokee  Nation  under  any  of  the  tr<«- 
ties  ratified  in  the  years  1817."  1819.  ^'^2SJ 

tNo  such  treaty  appears  to  hare  \>ftn  nadr 
In  this  year.  The  treaty  Intended  irm«  dooM- 
less  the  one  made  October  24,  1S04  iT  Stat 
at  L.  228),  and  not  proclaimed  until  Maj  IT, 
1824.— Ed. 
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1828,  1835-1836,  1846,  1866,  and  1868  [7 
Stat  at  L.  156,  105,  228,  311,  478;  9  Stat, 
at  L.  871;  14  Stat,  at  L.  799;  and  16  Stat, 
at  L.  727],  and  any  laws  passed  by  the  Con- 
gress of  the  United  States  for  the  purpose  of 
carrying  said  treaties,  or  any  of  them,  into 
effect;  and  upon  such  accounting,  should 
the  Chen^ee  Nation,  by  its  national  council, 
conclude  and  determine  that  such  account- 
ing is  incorrect  or  unjust,  then  the  Chero- 
kee Nation  shall  have  the  right,  within 
twelve  months,  to  enter  suit  against  the 
United  States  in  the  court  of  claims,  with 
the  right  ol  appeal  to  the  Supreme  Court  of 
the  United  States  by  either  party,  for  any 
all<!ged  or  declared  amount  of  money  prom- 
ised but  withheld  by  the  United  States  from 
the  Cherokee  Nation,  under  any  of  said  trea- 
ties or  laws,  which  may  be  claimed  to  be 
omitted  from,  or  improperly  or  unjustly  or 
illegally  adjusted  in,  said  accounting;  and 
the  Congress  of  the  United  States  shall,  at 
its  next  session  after  such  case  shall  be  final- 
ly decided  and  certified  to  Congress  accord- 
ing to  law,  appropriate  a  sufficient  sum  of 
money  to  pay  such  judgment  to  the  Chero- 
{108]  kee  Nation,  should  judgment  be  rendered  *in 
her  favor;  or,  if  it  shall  be  found  upon  such 
accounting  that  any  sum  of  money  has  been 
so  withheld,  the  amount  shall  be  duly  ap- 
propriated by  Congress,  payable  to  th'e 
Cherokee  Nation,  upon  the  order  of  its  na- 
tional council,  such  appropriation  to  be 
made  by  Congress,  if  then  in  session,  and  if 
not,  then  at  the  session  immediately  follow- 
ing such  accounting." 

Fifth.  That  certain  citizens  of  the  Chero- 
kee Nation  should  have  the  right  to  select 
lands  as  homesteads  under  certain  condi- 
tions; and 

Sixth.  In  addition  to  all  of  the  foregoing 
enumerated  considerations  for  the  cession 
and  relinquishment  of  title  to  the  described 
Ufnds,  the  United  States  shall  pay  to  the 
Cherokee  Nation,  at  such  times  and  in  such 
manner  as  the  Cherokee  national  council 
shall  determine,  the  sum  of  $8,595,736.12  in 
excess  of  the  sum  of  $728,389.46,  the  aggre- 
gate of  amounts  heretofore  appropriated  by 
Congress  and  charged  against  the  lands  of 
the  Cherokees  west  of  the  Arkansas. river. 

Said  articles  of  agreement  were  accepted, 
ratified,  and  confirmed  on  the  part  of  the 
Cherokee  Nation  by  an  act  of  the  national 
eonndl  approved  January  4,  1892,  and  were 
also  accepted,  ratified,  and  confirmed  on  the 
part  of  the  United  States  by  act  of  Congress 
of  March  3,  1893  (27  Stat,  at  L.  640,  chap. 
209). 

Prior  to  the  acceptance  and  ratification  of 
said  agreement  on  the  part  of  the  United 
States,  as  aforesaid,  the  commissioners  on 
behalf  of  the  United  States,  as  required  by 
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the  law  under  which  they  were  appointed, 
had  reported  to  the  President  the  making 
of  the  articles  of  agreement  aforesaid,  and 
by  way  of  explanation  said: 

''As  to  the  conditions  of  the  agreement,  be- 
sides the  relinquishment  of  title  upon  the 
one  part  and  the  payment  of  a  price  in 
money  on  the  other,  it  is  necessary  to  state 
that  the 'Settlement  of  the  matters  contained 
in  such  conditions  were  made  a  condition 
precedent  to  any  agreement  for  the  sale  of 
the  land. 

"The  accounting  provided  for  in  the  fourth 
subdivision  of  article  2  of  the  agreement  is 
inserted  and  agreed  to,  because  *the  Chero-|.109J 
kees  are  compelled  to  accept  the  construc- 
tion of  the  treaties  made  by  the  erecutive 
and  administrative  branches  of  the  govern- 
ment. 

"Whatever  that  construction  is,  the  Indian 
must  abide  by.  There  is  no  ajipeal  except 
to  Congress.  Without  going  specifically  in- 
to details,  the  Cherokees  claim  that  upon  a 
just  accounting  upon  a  proper  construction 
of  the  treaties  named,  a  large  sum  of  money, 
principal  and  interest,  will  be  found  due 
them.  They  also  desire  to  include  lands  as 
well  as  money,  but  they  were  induced  to 
eliminate  lands'  from  the  provision.  With 
that  eliminated,  the  provision  was  agreed  to, 
as  set  out.  The  government  has  made  the 
accounting,  has  kept  the  books,  has  con- 
strued the  treaties.  If  that  has  been  done 
properly,  no  harm  can  come  from  restating 
the  account.  If  it  has  not  been  done  prop- 
erly, no  possible  reason  can  exist  why  the 
error  should  not  be  corrected."  Sen.  Ex. 
Doc.  56,  52d  Cong.,  Ist  sess.,  pp.  11,  12. 

Gen.  Thomas  J.  Morgan,  Commissioner  of 
Indian  Affairs,  in  his  report  to  the  Secre- 
tary of  the  Interior  on  February  6,  1892, 
made  the  following  explanation  and  com- 
ment on  the  4th  section  of  article  2,  to  wit : 

"The  4th  section  of  article  2  provides  for 
an  accounting  between  the  United  States 
and  the  Cherokee  Nation.  The  work  neces- 
sary to  render  this  account  will  be  very 
heavy,  and  much  time  will  be  necessary  to 
properly  prepare  the  same.  On  this  pro- 
vision of  the  agreement  the  commissioners 
say: 

"  *The  government  has  made  the  account- 
ing, has  kept  the  books,  has  construed  the 
treaties.  If  this  has  been  done  properly,  no 
harm  can  come  from  restating  the  account. 
If  it  has  not  been  done  properly,  no  possible 
reason  can  exist  why  the  error  should  not 
be  corrected.  It  creates  no  new  obligations 
against  the  government,  but  only  provides 
for  legal  discharge  of  the  old  ones.' 

"This  seems  to  me  to  be  a  reasonable  view 
to  take  of  this  provision,  and  I  do  not  see 
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that  any  valid  objection  could  be  adranced 

against  it. 
[110]     *"In  your  reference  of  the  matter  to  this 
office  you  said: 

"  'Particular  attention  is  called  to  |  4  of 
article  2  of.  the  agreement,  with  request  for 
a  full  report  as  to  what  may  be  the  state 
of  the  account  between  the  United  States 
and  the  Cherokees,  if  practicable,  within  a 
reasonable  time;  if  not,  your  general  con- 
clusions.' 

"In  reply  to  this  indorsement  I  have  the 
honor  to  say  that  if  this  section  is  construed 
to  require  the  United  States  to  state  an  ac- 
count of  moneys  stipulated  to  be  paid  to  the 
Cherokee  Nation  imder  the  treaties  there- 
in specified  and  under  the  various  appropria- 
tion acts  to  carry  the  same  into  effect,  this 
accoimt  could  be  prepared  by  this  office  with- 
in a  reasonable  time,  say  about  two  months. 
If,  on  the  other  hand,  it  be  construed  to  re- 
quire a  detailed  statement  of  all  the  moneys 
received  and  disbursements  made  by  the 
United  States  of  the  Cherokee  funds  under 
said  treaties  and  acts  of  Congress,  which 
seems  to  me  to  be  the  intention  of  the  par- 
ties negotiating  the  agreement,  it  would  re- 
quire the  services  of  an  expert  accountant, 
with  assistants,  probably  twelve  months  or 
more  to  review  and  copy  the  Cherokee  ac- 
counts and  records  runn'mg  back  nearly  a 
century.  In  order  to  prcf <are  a  statement  of 
this  kind  it  would  requiie  an  appropriation 
by  Congress  of  the  sum  (d  at  least  $5,000  to 
pay  for  the  services  of  an  expert  accountant, 
and  in  the  draft  of  a  bill  for  the  ratification 
of  the  agreement  herewith  inclosed,  I  have 
provided  for  the  appropriation  of  that  sum, 
or  so  much  thereof  as  may  be  necessary  for 
that  purpose."  Senate  Ex.  Doc.  No.  56,  52d 
Cong.,  1st  sess.,  p.  8. 

This  report  of  the  (Commissioner  was,  on 
or  about  February  8,  1892,  referred  by  the 
Secretary  of  the  Intiirior  to  the  Assistant 
Attorney  General  foi  the  Interior  Depart- 
ment "for  his  consideration  and  report  upon 
the  legality  of  the  contract,  the  sufficiency 
of  the  proposed  bill,  and  his  views  upon  the 
questions  of  law  relating  to  the  subject," 
and  on  or  about  February'  25,  1892,  said 
[111] officer  reported  thereon,  as  appears  'in  said 
Senate  Executive  Document  56,  Fifty-sec 
ond  Congress,  first  session,  saying,  amon|: 
other  things : 

'The  report  and  agreement  were  referred 
to  the  Commissioner  of  Indian  Affairs,  who, 
under  date  of  February  6,  1892,  reporteil 
favorably  on  the  agreement,  and  transmitte  I 
with  his  report  the  draft  of  a  bill  to  be 
submitted  to  Congress  to  ratify  and  carrf 
out  the  provisions  thereof.  ...  Tie 
agreement  eontaina  two  articles.  The  finit 
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relates  to  the  cesaicm  aad  tire  seeond  to  tl# 
consideration  therefor.    .    .    . 

'The  consideraticms  ior  said  cetsioB,  oi 
contained  in  article  2,  are  set  forth  ondT 
six  subdivisions.    .    .    . 

'The  fourth  and  next  provision  of  article 
2  of  the  agreement  requires  the  ^'nitrd 
States  to  render  to  the  (/*herokee  Nation  a 
complete  accounting  of  all  money  agreed  to 
be.  paid  to  the  Indians,  or  which  they  may  he 
entitled  to  imder  any  treaty  or  act  of  Ccn- 
gress  since  1817.  And,  if  said  accoosUag 
is  satisfactory.  Congress  shall  nuke  the 
necessary  appropriation  to  pay  the  name. 
But  if  the  accounting  is  not  satisfactory, 
then  the  Cherokees  to  have  the  ri^t  to  ia- 
stitute  suit  in  the  court  oi  claims  against 
the  United  States  for  the  claimed  fmount, 
and  Congress  is  to  make  tie  necesMrj  ap- 
propriation to  pay  the  judgment,  if  aar, 
recovered. 

"I  see  nothing  in  the  stipulations  beroa 
to  comment  upon.  It  seems  right  and  pro- 
motive of  good  feeling  that  there  dioold  bt 
a  full  and  final  settlement  of  all  claims  and 
acooimts  of  these  Indians  against  the  United 
^•tates,  and  I  think  the  terms  of  agrecnsst 
lire  sufficiently  dear  to  secure  such  aoooat- 
Ing. 

"The  CcHnmissioner  of  Indian  Aff  ure  aak» 
for  a  special  appropriation  of  $5,000  to  ea- 
able  him  to  make  the  accounting.** 

All  of  these  reports  were  before  the  Con- 
gress  when  it  accepted  and  ratified  said  ft^ 
tides  of  agreement  by  act  of  March  3.  1W3 
(27  Stat,  at  L.  641,  chap.  209),  in  the  fol- 
lowing language,  to  wit: 

"Which  said  agreement  is  fully  set  forth 
in  the  message  of  the  President  of  the  limit- 
ed States,  communicating  the  same  U>  Cvm- 
gress,  known  as  Executive  Document  No. 
56  of  the  first  session  of  the  Fifty-wcond 
Congress,  the  lands  referred  'to  being  com  [lit 
monly  known  and  called  the  'Cherokee  Out- 
let;' and  said  agreement  is  hereby  ratified 
by  the  Congress  of  the  United  States,  nb- 
ject,  however,  to  the  Constitution  and  lavi 
of  the  United  States  and  the  acti  of  Can 
gress  that  have  been  or  may  be  passed  r^ifs- 
lating  trade  and  intercourse  ^vith  the  l»li 
ans,  and  subject  also  to  certain  amendmwte 
thereto,  as  follows:  .  .  .  [Ameadmcat* 
not  important  here.]     .    .     . 

"And  the  provisions  of  said  agrMSMati 
so  amended  shall  be  fully  performed  asd 
carried  out  on  the  part  of  the  United  State*; 
Provided  that  the  money  hereby  appropn- 
ated  shall  be  immediately  available,  sad  tkt 
remaining  sum  of  eight  million,  three  bst- 
dred  thousand  dollars,  or  so  much  thsrsof 
as  is  required  to  carry  out  the  profi«ioB« 
of  said  agreement  as  amended  and  aerord* 
ing  to  this  wet,  to  be  payable  in  five  eqaal 
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anniial  instalments,  commencing  on  the 
fourth  day  of  March,  eighteen  hundred  and 
ninety-five,  and  ending  on  the  fourth  day  of 
March,  eighteen  hundred  and  ninety-nine, 
said  deferred  payments  to  bear  interest  at 
the  rate  of  four  per  centum  per  annum,  to 
be  paid  annually,  and  the  amoimt  required 
for  the  payment  of  interest  as  aforesaid  is 
hereby  appropriated;     .     .     . 

**The  acceptance  by  the  Cherokee  Nation 
of  Indians  of  any  of  the  money  appropriated 
as  herein  set  forth  shall  be  considered  and 
taken  and  shall  operate  as  a  ratification  by 
said  Cherokee  Nation  of  Indians  of  said 
agreement,  as  it  is  hereby  proposed  to  be 
amended,  and  as  a  full  and  complete  relin- 
quishment and  extinguishment  of  all  their 
title,  claim,  and  interest  in  and  to  said 
lands; 


•  • 


''And  said  lands,  except  the  portion  to  b€ 
allotted  as  provided  in  said  agreement,  shall, 
upon  the  payment  of  the  sum  of  two  him- 
dred  and  ninety-five  thousand,  seven  hun- 
dred and  thirly-six  dollars,  herein  appropri- 

,  ated,  to  be  immediately  paid»  become,  and 
be  taken  to  be,  and  treated  as,  a  part  of  the 

I       public  domain." 

XIX. 

tll3]    *By  said  act  of  March  3,  1893,  ratifying 
I       said   agreement    for    the    purchase    of    the 
"Cherokee  Outlet,"  the  Congress  also  pro- 
Tided  as  follows: 

''The  sum  of  five  thousand  dollars,  or  so 
much  thvireof  as  may  be  necessary,  the  same 
to  be  inmiediately  available,  is  hereby  ap- 
propriated, out  of  any  money  in  the  treas- 
ury not  otherwise  appropriated,  to  enable 
the  Commissioner  of  Indian  Affairs,  under 
the  direction  of  the  Secretary  of  the  In- 
terior, to  employ  such  expert  person  or 
persons  to  properly  render  a  complete  ac- 
count to  the  Cherokee  Nation  of  moneys  due 
said  nation,  as  required  in  the  fourth  sub- 
division of  article  2  of  said  agreement." 

Thereafter  James  A.  Slade  and  Joseph 
T.  Bender  were  employed  as  experts  under 
the  provisions  of  said  section  of  said  act, 
and  they  made  and  rendered  an  account  pur- 
suant to  the  provisions  of  paragraph  4  of 
article  2  of  the  articles,  of  agreement  of 
December  10,  1801,  as  ratified  and  affirmed 
by  said  act  of  March  3,  1803.  Said  account 
was,  by  the  Secretary  of  the  Interior,  re- 
ferred to  thu  Commissioner  of  Indian  Af- 
fairs for  examination  and  report,  and  the 
game  having  been  examined  and  approved  by 
said  Commiaaioner,  waa  by  the  latter  re- 
turned to  the  Seerataiy  of  the  Interior,  who 
tranamitted  the  same  to  the  Cherokee  Na- 
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tion  by  delivering  a  copy  thereof  to  R.  P. 
Wyley,  its  properly  constituted  agent  for 
receiving  the  same,  and  said  account  so 
made,  rendered,  and  transmitted^  was  ac- 
cepted by  the  Cherokee  Nation  by  an  act  of 
its  natioAal  council  approved  December   1, 

1894,  and  no  suit  was  thereafter  brought  by 
the  Cherokee  Nation  against  the  United 
States,  charging  that  said  account  was  in 
anywise  incorrect  or  unjust,  but,  on  the  con- 
trary, the  principal  chief  of  the  Cherokee 
Nation,  as  required  by  the  act  of  its  na- 
tional council  above  referred  to,  did  notify 
the  Secretary  of  the  Interior  of  the  accept- 
ance by  said  nation  of  said  account  as  so 
stated  by  Messrs.  Slade  and  Bender,  and  did 
request  said  Secretary  of  the  Interior  to 
notify  the  Congress  of  the  United  States  of 
*such  acceptance,  and  on  the  7th  of  January,  [114J 

1895,  the  Secretary  of  the  Interior  reported 
the  entire  matter  to  the  Congress  in  the  fol- 
lowing words: 

"Sir:  I  have  the  honor  to  herewith  trans- 
mit, in  compliance  with  the  provisions  of  the 
third  subdivision  of  article  2  of  the  agree- 
ment  made  December  19,  1891,  with  the 
Cherokee  Indians,  ratified  by  the  act  o'f  Con- 
gress approved  March  3,  1893  (27  Stat, 
at  L.  643,  chap.  209),  a  certified  copy  of  *a 
complete  account  of  moneys  due  the  Cher- 
okee Nation  under  any  of  the  treaties  made 
in  the  years  1817,  1819,  1825,  1833,  1835, 
1836,  1846,  1866,  and  1868  [7  Stat,  at  L. 
1'56,  196,  228,  414,  478;  9  Stat,  at  L.  871 ;  14 
Stat,  at  L.  799;  and  16  Stat,  at  L.  727], 
and  any  laws  passed  by.  the  Congress  of  the 
United  States  for  the  purpose  of  carrying 
said  treaties,  or  any  of  them,  into  effect,' 
prepared  in  accordance  with  the  provisions 
01  the  said  act  of  March  3,  1893,  together 
with  a  certified  copy  of  an  act  of  Cherokee 
national  council,  accepting  such  accounting. 

"The  Speaker  of  the  House  of  Rfepresenta* 
tives."    House  Ex.  Doc.  No.  182,  53d  Cong., 

3d  8688. 

XX. 

The  report  and  accounting  made  by  said 
James  A.  Slade  and  Joseph  T.  Bender,  re- 
ferred to  in  the  foregoing  finding,  is  in  the 
words  and  figures  which  appear  in  House 
Executive  Document  182,  Fifty- third  Con- 
gress, third  session.  The  conclusion  thereof 
is  as  follows: 

"The  foregoing  statement  covers,  it  is  be- 
lieved, every  point  at  issue  which  can  be 
raised  under  thvs  treaties  described  in  the 
articles  of  agreement  [a  number  of  demands 
made  by  the  Cherokee  Nation  were  disal- 
lowed], and  the  result  of  the  finding  is  sub- 
mitted in  the  following  schedule: 
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Under  the  treaty  of  1819: 

Valae  of  three  tracts  of  land 
containing  IJOO  acres,  at 
$1.25  per  acre,  to  be  added 
to  the  principal  of  the 
"BChooi"    fund    $2,125  00 

(With   interest   from   Febroary 
27,    1819,    to    date    of  pay- 
ment.) 
[115]^Under  treaty  of  1835: 

Amount  paid  for  removal  of 
Eastern  Cherokees  to  the 
Indian  territory,  improperly 
charged  to  treaty  fund 1,111,284  70 

(With   Interest  from  June   12, 
1838,   to  date   of  payment.) 
Under  treaty  of  1866 : 

Amount     received    by    receiver 
of    public   moneys    at    Inde> 
pendence,       Kansas,       never 
credited   to   Cherokee  Nation  432  28 

(With  Interest  from  January  1, 
1874,   to   date   of  payment) 
Under  act  of  Congress,  March  Z, 
1893: 

Interest  on  $15,000  of  Choc- 
taw funds  applied  in  1868  to  - 
relief  of  indigent  Cherokees* 
said  interest  being  Improper- 
ly charged  to  Cherokee  na- 
tional  fund    20,400  25 

With  interest  from  July  1, 
1893,  to  date  of  restoration 
of  the  principal  of  the  Cher- 
okee funds,  held  in  trust  in 
lieu  of  investments. 

•Washington,  D.  C,  April  28,  1894. 

''(Signed) 

Jag.   A.  Slade, 

Jos.   T.  Bender." 

XXI. 

In  arriving  at  the  item  of  $1,111,284.70, 
the  accountants,  among  other  tabulations, 
made  the  following  statement  of  the  account : 

"Figuring  upon  the  basis  stafesd  in  the  9th 
article  of  the  treaty  of  1846,  and  following 
the  Auditor's  and  Comptroller's  figures  in 
the  accounting  of  December  3,  1849,  and 
eliminating  from  the  charges  made  against 
the  total  fund  of  $6,647,067  the  excess  of 
payments  over  the  amounts  appropriated  by 
the  United  States  for  that  purpose,  the  true 
statement  of  the  account  is  as  follows: 

For  Improvements   $1,540,572  27 

For    ferries    159,572  12 

For   spoliations    264,894  09 

For  removal  and  subsistence, 
being  the  amount  actually 
provided  and  expended  for 
these  purposes,  and  consist- 
ing of  the  following  items: 
r  $335,105  91 1 
J  1,047,067  00  f 

For  debts  and   claims  upon   the 
Cherokee  Nation    101,848  81 

For    the    additional   quantity    of 

land  ceded  to  the  nation 500,000  00 

[116]*For  amount  invested  as  the  gen- 
eral fund  of  the  nation 500,880  00 

066 


For  subsistence  furnished  after 
expiration  of  one  year,  under 
agreement  that  It  should  be 
charged    to   treaty   fund 


172,31<  47 


4,621.75«  17 

For  lands  and  possessions 5.000.000  oo 

For  spoliations    264,894  09 

Balance    of    $600,000    applicable 

to   removal    $335,106  »1 

Appropriation  of  June  12,  1838..  1,047.067  00 


6.647.067  00 
From    which    deduct    charges    as 
above    4.621.756  IT 


Balance   to    be    distributed    per 

cajHta    2,025.310  83 

Deduct  amount  actually  dis- 
tributed as  already  explained..      914.026  13 


Balance   due    M  11.284  70 

The  sum  of  $914,026.13  actually  distrib- 
uted to  the  Ea8t<*m  Cherokees  in  1852,  out 
of  the  above  balance  of  $2,025,310.83,  was 
appropriated  as  follows: 

Amount   found    due  by   Treasury 

officials,  under  article  9,  1846, 

in   the    report   of  the   Auditor 

and    Comptroller   of    December 

8,  1849    $627,608  « 

Brroneous    charge    corrected     by 

act  of   February   27,    1851    [9 

Stat,  at  L.  570.  chap.  121    96,099  43 

Erroneous  charge  account  .sub- 
sistence, corrected  by  Congress, 

September   30,    1850     [9    Stat. 

at  L.   544,   chap.   91] 189.15134 


914.026  13 
This  amount  of  $914,026.13  was  distribut- 
ed solely  to  14,098  Eastern  Cherokees  in  the 
West  and  2,133  Eastern  Cherokees  who  rc^ 
mained  East^ 

Interest  on  the  above  siun  of  $914,026.13 
at  5  per  cent  from  June  12,  1838,  was  alio 
appropriated  by  Congress  and  dinnbuiH 
per  capita  to  said  Eastern  Cherokees  in  the 
same  payment.  The  balance  to  be  diitrib- 
uted  per  capita  according  to  the  above  rr- 
port  and  which  was  not  distributed,  to  wit 
$1,111,284.70,  is  the  sum  of  which  the  Eat 
em  Cherokees  complain  they  were  deprif*! 
in  the  settlement  of  1852;  that  while  tSer 
received  only  $56.31  per  capita,  exduam,' 
interest, 'they  should  have  received  th.-  i*  lit] 
ther  sum  of  $1,111,284.70,  or  a  toUl  c.;  U, 
025,310.83,  as  appears  in  the  abote  tivfri 
rendered  as  the  true  balance  under  artici* 
9,  making  them  a  total  per  capita  of  $124.71 
The  settlement  made  with  the  Old  Settien 
was  as  set  forth  in  Finding  XVU. 

XXII. 

Neither  the  whole  nor  any  portion  of  tki 
various  sums  with  interest  found  and  ttated 
by  the  concluding  schedule  of  the  so-catied 
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Slade-Bender  report  to  be  due  to  the  Chero- 
kee  Nation  under  the  treaties  and  acts  oi 
Congress  therein  referred  to  have  been  paid 
to  the  Cherokee  Nation,  or  to  any  officer, 
agent,  or  other  person  acting  in  its  behalf. 

With  the  exception  of  the  provision  con- 
ttined  in  the  act  of  March  2,  1895  [28  Stat. 
itL.  764,  chap.  177,  U.  S.  Comp.  Stat.  1901, 
p.  776],  making  appropriations  for  the  leg- 
isktive.  executive,  and  judicial  expenses  of 
the  govenunent^  directing  the  Attorney  Qen- 
^nl  to  review  and  report  upon  the  conclu- 
sion of  law  disclosed  in  the  account  of  Slade 
and  Bender,  and  the  passing  of  the  provi- 
noDfl  of  the  acts  of  July  1,  1902,  and  Mardi 
3,  1903,  conferring  jurisdiction  upon  the 
United  States  court  of  claims  to  hear  and 
determine  these  caus^ss,  the  Congress  has 
taken  no  action  whatever  .with  respect  to 
the  said  account  of  Slade  and  Bender  or  the 
amounts  found  due  thereunder. 

Acting  under  said  direction  of  March  2, 
1896,  above  referred  to,  the  Attorney  Gen- 
eral of  the  United  States,  on  December  2, 
1895,  addressed  a  communication  to  the  Con- 
gress wherein  he  advised  that  body  of  his 
disagreement  with  the  conclusions  reached 
by  said  Slade  and  Bender.  Said  communi- 
eation  of  the  Attorney  General  was,  on  De- 
cember 2,  1895,  by  the  Congress  referred  to 
the  Committee  on  Indian  AfTairs  and  or- 
dered to  be  printed,  and  the  same  anpears 
in  Senate  Executive  Document  No.  16,  Fif- 
I       ty-fourth  Congress,  first  session. 

May   18,   1906,  the  court  "adjudged,  or- 
||18]dered,  and  decreed  *that  the  plaintiff,  the 
Cherokee  Nation,  do  have  and  recover  of  and 
from  the  United  States  as  follows: 

Item  1.    Tbe  sum  of $2,125  00 

With  Interest  thereon  at  the 
rate  of  5  per  cent  from  Fet>- 
mary  27,  1819,  to  date  of 
I>a7ment 

Item  2.     The  sum  of 1,111,284  70 

With  interest  thereon  at  the 
rate  of  6  per  cent  from  June 
12,  1838,  to  date  of  pay- 
ment 

Item  3.    The  sum  of 

With  interest  thereon  at  the 
rate  of  5  per  cent  from  Jan- 
nary  1,  1874,  to  date  of 
payment. 

Item  4.     The  som  of 

mth  Interest  thereon  from 
July  1,  1893,  to  date  of  pay- 
ment. 
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The  proceeds  of  said  svsveral  items,  how- 
ever, to  be  paid  and  distributed  as  follows: 

The  sum  of  $2,125,  with  interest  thereon 
at  the  rate  of  5  per  cent  from  February  27, 
1819,  to  date  of  payment,  less  5  per  cent 
thereof  contracted  by  the  Cherokee  Nation 
to  be  paid  as  counsel  fees,  shall  be  paid  to 
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the  Secretary  of  the  Interior  in  trust  for  the 
Cherokee  Nation,  and  shall  be  credited  on 
the  proper  books  of  account  to  the  principal 
of  the  'Cherokee  school  fund*  now  in  the  pos- 
session of  the  United  (States  and  held  by 
them  as  trustees. 

'The  sum  of  $432.28,  with  interest  there- 
on at  the  rate  of  5  per  cent  from  January 
1,  1874,  to  date  of  payment,  less  5  per  cent 
thereof  contracted  by  the  Cherokee  Nation 
to  be  paid  as  counsel  fees,  shall  be  paid 
to  th\3  Cherokee  Nation,  to  be  received  and 
receipted  for  by  the  treasurer  or  other  prop- 
er agent  of  eaid  nation  entitled  to  receive 
it. 

"The  sum  of  $20,406.25,  with  interest 
thereon  at  the  rate  of  5  per  cent  per  annum 
from  July  1,  1893,  to  date  of  payment,  less 
5  per  cent  thereof  contracted  by  the  Chero- 
kee Nation  to  be  paid  as  counsel  fees,  shall 
be  paid  to  the  Secretary  of  the  Interior  and 
credited  on  the  proper  books  of  account  to 
the  principal  of  the  'Cherokee  national 
fund,'  now  in  the  possession  of  the  United 
States  and  held  by  them  as  trustees. 

♦"The  sum  of  $1,111,284.70  with  interest[1191 
thereon  from  June  12,  1838,  to  date  of 
payment,  less  such  counsel  fees  as  may  be 
chargeable  against  the  same  under  the  pro- 
visions of  the*  contract  with  the  Cherokee 
Nation  of  January  16,  1903,  and  such  other 
counsel  fees  and  expenses  as  may  be  here- 
after allowed  by  this  court  under  the  pro- 
visions of  the  act  of  March  3,  1003  (32  Stat, 
at  L.  996,  chap.  994),  shall  be  paid  to  the 
Secretary  of  the  Interior,  to  be  by  him  re- 
ceived and  held  for  the  uses  and  purposes 
following: 

"First.  To  fay  the  costs  and  expenses  in- 
cident to  ascertaining  and  identifying  the 
persons  entitled  to  participate  in  the  distri- 
bution thereof  and  the  costs  of  making  such 
distribution. 

"Second.  The  remainder  to  be  distributed 
directly  to  the  Eastern  and  Western  Chero- 
kees,  who  were  parties  either  to  the  treaty 
of  New  Echota,  as  proclaimed  May  23,  1836, 
or  the  treaty  of  Washington  of  August  6, 
1846,  as  individuals,  whether  east  or  west 
of  the  Mississippi  river,  or  to  the  legal 
representatives  of  such  individuals. 

"So  much  of  any  of  the  above-mentioned 
items  or  amounts  as  the  Cherokee  Nation 
shall  hawj  contracted  to  pay  as  counsel  fees 
under  and  in  accordance  with  the  provisions 
of  §§  2103  and  2106,  both  inclusive,  of  the 
Revised  Statutes  of  the  United  States,  and 
so  much  of  the  amount  shown  in  item  num- 
bered two  (2)  aa  this  court  hereafter,  by 
appropriate  order  or  decree,  shall  allow  for 
counsel  fees  and  expenses  under  the  provi- 
sions of  the  act  of  March  3,  1903,  above  re- 
ferred to,  shall  be  paid  by  the  Secretary  of 
the  Treasury  to  the  persons  entitled  to  re- 
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ceive  the  same,  upon  the  making  of  an  ap- 
propriation by  Congress  to  pay  this  judg- 
ment. 

"The  allowance  of  fees  and  expenses  by 
this  court  under  said  act  of  March  3,  1903, 
is  reserved  until  the  coming  in  of  the  man- 
date of  the  Supreme  Ck)urt  of  the  United 
States." 

The  facts  are  stated  in  extenso  in  the  re- 
port of  the  case,  40  Ct  CI.  252,  occupying 
some  forty  pages. 

Assistant  Attorney  General  Pradt  argued 
the  cause  and  filed  a  brief  for  the  United 
States. 

Messrs.  Frederic  D.  MoKenney  and 
Cluurles  Nagel  argued  the  cause,  and,  with 
Mr.  Edgar  Smith,  filed  a  brief  for  the 
Cherokee  Nation. 

Mrs.  Belva  A.  Iiook'vrood  argued  the 
cause  and  filed  a  brief  for  the  Eastern  and 
Emigrant  Cherokees. 

Messrs.  Robert  Ii.  Owen  and  William 
H.  Robeson  argued  the  cause,  and,  with 
Messrs.  Robert  V.  Belt,  James  K.  Jones,  M. 
O.  Butler,  John  Vaile,  and  Scarritt  d  Cox, 
filed  a  brief  for  the  Eastern  Cherokees. 


Mr.  Chief  Justice  Puller  delivered  the 
opinion  of  the  court: 

Of  the  four  items  of  the  amounts  allowed, 
only  one,  that  for  $1,111,284.70,  need  be 
considered  here. 

( 1 )  The  correctness  of  the  account  is  con- 
ceded, and  the  question  is  wliether  the  Unit- 
ed States  were  properly  held  liable  therefor. 
The  court  of  claims  ruled  that  the  account 
rendered  by  Slade  and  Bender  under  the 
agreement  between  the  United  States  and 
the  Cherokee  Nation,  ratified  by  Congress, 
was  neither  an  award  nor  an  account  stated, 
but  that  the  United  States  were  neverthe- 
less liable  in  the  circumstances  for  the  bal- 
ance found. 

The  case  is  thus  put  by  Chief  Justice 
Kott: 

"But  while  the  account  was  neither  an 
award  nor  an  account  stated,  it  must  be  con- 
ceded that  the  scope  of  the  accounting  was 
intended  to  be  aa  broad,  as  the  causes  of 
action  secured  by  the  agreement  to  the  Cher- 
okee Nation  'the  right  within  twelve  months 
to  enter  suit  against  the  United  States  in 
the  court  of  claims  for  any  alleged  or  de- 
clared amount  of  money  promised  but  with- 
(lSl]beld  by  the  United  States  from  the  *Cherokee 
Nation,  under  any  of  said  treaties  or  laws, 
which  may  be  claimed  to  be  omitted  from 
or  improperly  or  unjustly  cr  illegally  ad- 
justed in  said  accounting.'  That  is  to  say, 
the  court,  or  the  accountants,  were  to  go 
behind  statutory  and  treaty  bars  and  re- 
ceipts in  full  and  were  to  consider  'any  al- 
leged or  declared  amount  of  money  promised 
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but  withheld*  *under  any  of  said  trevti,* 
or  laws.'  This  meant  that  there  were  to  be 
no  technical  defenses  set  up,  no  pleas  of  rei 
judicata,  no  releases  or  relinqui-^bmeais 
compromises  or  settlements;  or  it  me-nt 
nothing.     .     .     . 

"Interpreted  in  the  light  of  the  lonj.  s-yrt 
controversy  wltich  had  existed  bet^^t-n  the 
parties,  it  is  plain  that   the  Cherokees  be- 
lieved   the    agreement    to    mean    (and  the 
United  States  allowed  them  so  to  beliere". 
that    all    of    their    claims    and    rights  tad 
equities   were  to   be  reopened  and  re  evam- 
ined  de  novo;  and  that   upon  the  faith  of 
that  belief  they  made  a  cession  of  tbe  Oat- 
let.     In   the  opinion  of  the  court  iLi'»  ciMt 
is   simply   one   to   recover   purchase  money 
upon  a  contract  of  sale.    Ordinarily,  in  sodi 
a  case,  the  cession  would  not  be  made,  tbe 
deed  would  not  be  delivered,  until  the  pur- 
chase money  is  paid  or  secured  or.  at  bn^t, 
the  amount  be  ascertained  and  liquidated. 
In  this  case  both  parties  wanted  to  expedite 
the  transaction.     It  was  important  for  tbe 
United  States  that  the  cession  of  the  terri- 
tory should  be   made  immediately;   it  was 
desirable  for  the  Cherokee  Nation  that  tbe 
purchase  money  should  be  paid  soon.    Bat 
nevertheless,  the  Cherokee  Nation  had  the 
right  to  immediate  pajrment,  ani\  the  agree- 
ment intended  to  secure  to  tiiem  the  next 
thing  to  it, — the  right  to  an  early  payni«ot. 
The  accounting  was  merely  a  means  to  nn 
end.    The  end  was  the  immeiiate  payment. 
as  near  as  might  be,  of  the  whole  considera- 
tion to  be  given  for  the  cession  of  tbe  Ont- 
let.     When  the  cession  was  made  the  por- 
chase  money  was  due;    the  only  thin^  re- 
maining, which  was  the  object  of  tbe  •^ 
counting,  was  to  ascertain  the  exact  mmoont. 
This  is  not  the  case  of  a  party  praiemtiitf 
an   unliquidated   debt,  but  a   case  of  ««l« 
•and   delivery   and  nononyment  oi  th»*  pur.ltl 
chase  mcmey  for  the  thing  sold  and  delivered. 
The  United  States  were  willing  to  pay;  tbe 
Cherokee  Nation  wanted  the  payment  nade 
at  the  earliest  possible  day;    both  partiefl 
agreed  upon  a  method  by  which  it  nbould  bt 
paid  as  nearly  immediately  as  wait  pm«ible 
The  United  States  were  to  render  their  m- 
count  'without  delay;'  if  the  Chen^kre  N« 
tion  accepted  it,  the  amount  was  to  be  ap- 
propriated by  Congress;  such  'appropriatiot 
to  be  made  by  Congress,  if  then  in  «e<^ai, 
and  if  not,  then  at  the  session  immeiliatelr 
following  such  accounting.'    If  the  (^herokse 
Nation  did  not  accept  the  accounting,  or  re- 
garded it  as  incorrect  or  unjust,  and  carri«4 
it  into  the  courts  and  recovered  a  jnd^nsst. 
Congress   was   to  appropriate  'at   it»  nrti 
session  after  such  case  shall  be  flnallj  decid- 
ed.'   Nothing  was  left  to  the  ordinary  «** 
certainties  and   procrastinations  of  legisla- 
tion, and  no  agreement  could  have  nade  the 
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obligation  to  pay  promptly  more  unequivocal 
and  specific.  Time  was  of  the  essence  of  the 
contract,  so  far  as  the  words  of  the  parties 
oonld  make  it. 

"The  court  does  not  intend  to  imply  that 
when  the  account  of  blade  and  Bender  came 
into  the  hands  of  the  Secretary  of  the  In- 
terior he  was  bound  to  transmit  it  to  the 
Cherokee  Nation.  On  the  contrary,  the 
Cherokee  Nation  had  not  agreed  to  be  bound 
by  the  report  of  the  accountants  and  could 
not  claim  that  the  United  States  should  be. 
The  accoimtants  were  but  the  instrumentali- 
ty of  the  United  States  in  making  out  an 
account.  When  it  was  placed  in  the  Interior 
Department  it  was  as  much  within  the  dis- 
cretion of  the  Secretary  to  accept  and  adopt 
it  or  to  remand  it  for  alterations  and  cor- 
rections as  a  thing  could  be.  He  was  the 
representative  of  the  United  States  under 
whom  the  agreement  had  been  made,  and  he 
was  the  authority  under  which  the  account 
had  been  made  out,  and  when  he  transmitted 
it  to  th^  Cherokee  Nation  his  transmission 
was  the  transmission  of  the  United  States. 
When  the  account  was  thus  received  by  the 
Cherokee  Nation  (May  21,  1894),  the  'twelve 
[128]month8*  of  the  agreement,  within  which  *the 
nation  must  consider  it  and  enter  suit 
against  the  other  party  in  the  court  of 
daims,  began  to  run^  and  with  the  nation's 
acceptance  of  the  account  (December  1, 
1894)  the  session  of  Congress  at  which  an 
appropriation  should  be  made  became  fixed 
and  certain.  The  Secretary  did  not  recall 
the  account;  the  United  States  never  ren- 
dered another,  and  the  utmost  authority 
which  Congress  could  have  exercised,  if  any, 
was,  at  the  same  session,  or  certainly  within 
the  prescribed  'twelve  months,'  to  have  di- 
rected the  Secretary  to  withdraw  the  ac- 
count and  notify  the  i^ierokee  Nation  that 
another  would  be  rendered.  The  action  of 
the  Secretary  of  the  Interior,  combined  with 
the  inaction  of  Congress  to  direct  anything 
to  the  contrary,  makes  this  provision  of  the 
agreement  final  and  conclusive.  The  Chero- 
kee Nation  has  parted  with  the  land,  has 
k)Bt  the  time  within  which  it  might  have 
appealed  to  the  courts,  and  has  lost  the  right 
to  bring  the  items  which  it  regards  as  in- 
correctly or  unjustly  disallowed  to  judicial 
arbitrament,  and  the  United  States  are 
placed  in  the  position  of  having' broken  and 
enuled  the  letter  and  spirit  of  their  agree- 
ment" 

Weldon,  J.,  concurred  with  the  Chief  Jus- 
tice in  a  separate  opinion.  Peelle,  J.,  con- 
curred in  the  judgment,  but  rested  his  con- 
elusion  on  the  ground  that  the  United  States 
were  liable  "to  pay  the  expense  of  removal" 
of  the  Eastern  Cherokees  from  their  eastern 
home  to  the  Indian  territory,  under  the 
202  U.S. 


treaties  of  1S35-18.3C  and  1840  (7  Stat,  at 
L.  478;  9  Stat,  at  L.  871)  and  therefore  t  j 
pay  this  conceded  balance.  Tl.e  vnriiu 
trexties  from  1817,  down,  the  legislation,  ac- 
countings, and  proceedings,  wcie  duly  con- 
sidered in  a  riving  at  the  result  reached. 
Wright,  J.,  dissented. 

We  agree  that  the  United  States  were 
liable,  and  think  the  liability  might  well  be 
rested  on  both  grounds, — that  is,  tliat  fail- 
ing one,  it  could  be  sustained  on  the  other; 
but  we  do  not  deem  it  necessary  to  set  forth 
in  our  own  language  what  has  already  heen 
so  well  stated  by  Chief  Justice  Nott  and 
Judges  Weldon  and  Peelle. 

2.  Recovery  of  the  item  of  $1,111,284.70 
was  aajudged  *'Svith  interest  thereon  at  the [124 J 
rate  of  5  per  cent  from  June  12,  1838,  to 
date  of  payment,"  and  it  is  contended  that 
the  court  of  claims  erred  in  this  allowance 
of  interest. 

Under  the  11th  article  of  the  treaty  of 
1840  the  Cherokees  agreed  to  submit  to  the 
Senate  of  the  United  States,  as  umpire,  the 
question  whether  interest  should  be  allowed 
on  the  sums  found  due  them.  The  Senate 
of  the  United  States,  as  umpire,  on  Sep- 
tember 5,  1850.  found  that  interest  should 
be  allowed,  in  the  following  resolution :  "Re- 
solved, That  it  is  the  sense  of  the  Senate  that 
interest  at  the  rate  of  5  per  cent  per  annum 
should  be  allowed  upon  the  siyns  found  due 
to  the  Eastern  and  Western  Cherokees,  re- 
spectively, from  tlie  12th  day 'of  June,  1838, 
until  paid." 

The  Cherokees  who  had  emigrated  prior  to 
1835,  with  accession'*  to  that  date,  were 
known  as  the  "Old  Settlers,"  or  "Western 
Cherokees."  and  in  the  case  of  the  United 
States  V.  Old  Settlers,  148  U.  S.  427,  37  L. 
ed.  609,  13  Sup.  Ct.  Rep.  650,  this  court  said 
in  respect  of  the  claim  for  interest: 

"By  the  second  resolution  adopted  by  the 
Senate,  as  umpire,  September  5,  1850,  it  was, 
decided  that  interest  should  be  allowed  at 
the  rate  of  5  per  centum  per  annum  upon 
the  sum  found  due  the  W^estem  Cherokees. 
from  June  Iz.  1838,  until  paid.  As  before 
stated,  our  conclusion  is  that  the  sum  then 
found  due  wa^  leps  than  should  have  been 
found  by  the  amount  of  $212,376.94. 

"Under  §  1091  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  747),  no  interest 
can  *be  allowed  on  any  claim  up  to  the  time 
of  the  rendition  of  judgment  thereon  by  the 
court  of  claims,  unless  upon  a  contract  ex- 
pressly stipulating  for  the  payment  of  in- 
terest;* and  in  Tillson  v.  United  States.  100 
U.  S.  43,  25  L.  ed.  543,  it  was  held  that  a 
recovery  of  interest  was  tiot  authorized  un- 
der a  private  act  referring  to  the  court  of 
claims  a  claim  foimded  upon  a  contract 
with  the  United  States,  which  did  not  ex- 
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pressly  authorize  such  recovery.  But  in 
this  ctisfd,  the  demand  of  interest  formed  a 
subject  of  difference  while  the  negotiations 
were  being  carried  on,  the  determination 
[125]of  which  was  provided  for  *in  the  treaty 
itself;  that  determination  was  arrived  at  as 
prescribed,  was  accepted  as  valid  and  bind- 
ing by  the  United  States,  and  was  carried 
into  effect  by  the  payment  of  $532,896.90, 
found  due,  and  of  $354,583.25  for  interest. 
9  Stat,  at  L.  556,  chap.  91. 

*'In  view  of  the  terms  of  the  jurisdictional 
act  and  the  conclusion  reached  in  reference 
to  the  amount  due,  it  appears  to  us  that 
the  decision  of  the  Senate  in  respect  of  in- 
terest is  controlling,  and  that,  therefore,  in- 
terest must  be  allowed  from  June  12,  1838, 
upon  the  balance  we  have  heretofore  indicat- 
ed, but  not  upon  the  item  of  4,179.26,  which 
stands  upon  different  ground." 

The   Congress   of   the   United   States    on 

'  numerous  occasions  had  recognized  the  force 

of  the   decision   of   the   Senate,   and   made 

appropriations    accordingly,     appropriating 

the  funds  due  as  interest. 

On  September  30,  1850,  Congress  appro- 
priated to  the  Eastern  Cherokees,  in  reim- 
bursing an  amount  improperly  charged  tht* 
treaty  fund  for  subsistence,  the  sum  of 
$189,422.76,  with  the  provision: 

''That  interest  be  paid  on  the  same  at  the 
rate  of  five  ner  cent  per  annum,  according 
to  a  resolution  of  the  Senate  of  fifth  Sep- 
tember, eighteen  hundred  and  fifty."  9  Stat, 
at  L.  556,  chap.  91. 

On  February  27,  1851,  Congress,  in  ap- 
propriating the  amount  of  the  per  capita 
then  conceded  to  be  due  the  Eastern  Chero- 
kees, to  wit,  $724,603.37,  provided  as  fol- 
lows: 

"And  interest  on  the  above  sum,  at  the 
rate  of  five  per  centum  per  annum,  from 
twelfth  day  of  June,  eighteen  hundred  and 
thirty-eight,  until  paid,  shall  be  paid  to 
'them  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated."  9  Stat,  at 
L.  572,  chap.  12. 

Congress,  on  September  30,  1850,  in  ap- 
propriating the  amount  of  the  per  capita, 
then  conceded  to  be  due  the  Old  Settlers, 
provided : 

'That  interest  be  allowed  and  paid  upon 
{126]  the  above  sums  •due  respectively  to  the  Cher- 
okees and  'Old  Settlers,*  in  pursuance  of 
the  above-mentioned  award  of  the  Senate 
under  the  reference  contained  in  the  said 
11th  article  of  the  treaty  of  sixth  August, 
eij^hteen  hundred  and  forty-six."  9  Stat. 
at  L.  556,  chap.  91. 

The  question  of*  interest  was  a  "subject 
of  difference  while  the  negotiations  were 
being  carried  on,  the  determination  of  which 
was  provided  for  in  the  treaty  itself  in 
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1846,  and  in  the  "agreement  itseir  in  1891, 
and  is  the  same  in  principle  as  in  the  cut 
of  the  Old  Settlers. 

3.  Was  the  recovery  given  proper  destiBi- 
tion  by  th*»  decree? 

We  refer  to  the  same  item,  as  tbTe  b 
really  no  controversy  over  the  other  tknt 
items,  and  the  criticism  as  to  the  pajnett 
of  item  three  is  not  material.  If  do  proper 
agent  of  the  Cherokee  Nation  to  recdre  tki 
$432.28  can  be  found,  it  may  be  reoeiT«!d  W 
the  United  States  as  trustee. 

The  jurisdictional  act  of  March  3,  190X 
provided  that  "both  the  Cherokee  X&tioa 
and  said  Eastern  Cherokees,  so-called  thaXi 
be  made  parties  to  any  suit  whidi  msv  bt 
instituted  against  the  United  States  uadm 
said  section  upon  the  claim  mentioned;*^  aad 
authorized  the  court  "to  render  a  jadsmcBt 
in  favor  of  the  rightful  claimant  and  tl» 
to  determine,  as  between  the  different  dain- 
ants,  to  whom  the  judgment  so  rendvei 
equitably  belongs,  either  wholly  or  in  put.* 

In  the  petition  filed  by  the  Cherokee  Nt- 
tion  in  this  case  it  is  declared  that  the  Ctar 
okee  Nation  is  "a  body  politic,"  and  "ii,  as 
such,  the  'Cherokee  tribe'  mentioned  ia  I 
68  of  the  act  of  Congress  aforesaid  [July  1. 
1902,  32  Stat,  at  L.  726,  chap.  1375].  aad 
authorized  thereby  to  bring  this  proceed- 
ing." But  the  language  of  the  sectioe  h 
that  jurisdiction  is  conferred  to  adjndicatt 
"any  claim  which  thu  Cherokee  tribe  or  sit 
band  thereof,  arisin<T  under  treaty  fttipu*s- 
tions,  may  have  against  the  United  States.** 
and  even  if  it  were  concedea  that  the  Cbeio- 
kee  Nation  could  be  treated  as  a  body  poli- 
tic, not  as  a  body  corporate,  but  in  the 
sense  of  a  governmental  community,  m 
should  say  "the  Cherokee  tribe  or  any  band 
^thereof*  means  the  Cherokee  people  a*  •[111 
people,  or  any  bani  thereof,  and  not  the 
Cherokee  Nation  as  a  body  politic. 

It  should  be  observed  that  the  term  "Cher> 
okee  Nation"  has  been  used  as  repre«ei)tiB|r 
the  people  themselves;  the  po%'emiiieiit  of 
the  Cherokees;  and  the  government  a*  tm*- 
tee  for  all  of  its  people,  or  for  some  of  tWa. 
as  their  rights  might  appear. 

In  the  treaty  of  July  2.  1791.  the  •Thef**- 
kee  Nation"  was  described  as  "all  the  indi- 
viduals composing  the  whole  Cherokee  Kt- 
tion  of  Indians."  [7  SUt  at  L.  39.]  In  thi 
treaty  of  1^35  these  Indians  are  referred 
to  as  the  "Cherokees"  and  ax  "the  Cherokee 
Nation."  In  the  treaty  of  1846  as  'Hhe  dwi^ 
okee  Nation,"  "the  CherokM  people,"  tad 
"the  Cherokees," 

Under  the  first  article  of  the  treaty  ei 
1846  the  lands  of  the  Cherokee  Natioa  be- 
longed to  the  whole  Cherokee  people.  THe 
lands  sold  east  of  the  Mississippi  rirer  W* 
longed  to  the  Cherokee  people  as  the*  exit*' 
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ing  as  oommunal  property.  The  Western 
Cherokees,  so-called,  that  is  to  say,  the  Old 
Settlers,  were  paid  for  their  interest  in  those 
lands  as  communal  owners.  148  U.  S.  427, 
37  L.  ed.  509,  13  Sup.  Ct.  Rep.  650.  They 
were  paid  individually,  a  community  within 
a  eommunity. 

Mr.  Chief  Justice  Nott  treats  of  this  mat- 
ter thus: 

''While  the  United  States  have  always, 
or  nearly  always,  treated  the  members  ot 
an  Indian  tribe  as  communal  owners,  they 
have  never  required  that  all  the  communal 
owners  shall  join  in  the  conveyance  or  ces- 
sion of  the  land.  From  the  necessities  of 
the  case,  the  negotiations  have  been  with 
representatives  of  the  owners.  The  chiefs 
and  head  men  have  ordinarily  been  the  per- 
'  ions  who  carried  on  the  negotiations  and 
who  signed  the  tre^'ty.  But  they  have  not 
formed  a  body  politic  or  a  body  corporate, 
and  they  have  not  assumed  to  hold  the  title 
or  be  entitled  to  the  purchase  money.  They 
have  simply  acted  as  representatives  of  the 
owners,  making  the  cession  on  their  behalf, 
hot  allowing  them  to  receive  the  considera- 
tion per  capita.  In  the  present  case  the 
Cherokee  Nation  takes  tne  place,  so  far  as 
ptSjcommunal  ownership  is  involved,  *of  the 
chiefs  and  head  men  of  the  uncivilized 
tribes.  This,  top,  is  consonant  with  the 
usage  of  nations.  The  claims  of  individuals 
against  a  foreign  power  are  always  present- 
ed, not  by  them  individually,  but  by  their 
government.  The  claims  are  pressed  as  in- 
ternational, but  the  money  received  is  re- 
ttived  in  trust,  to  be  paid  over  to  the  per- 
sons entitled  to  it. 

"As  to  those  Cherokees  who  remained  in 
Georgia  and  North  Carolina,  in  Alabama  and 
Tennessee,  they  owe  no  allegiance  to  the 
Cherokee  Nation,  and  the  nation  owes  no 
political  protection  to  them.  But  they,  as 
communal  owners  of  the  lands  east  of  the 
Mississippi,  at  the  time  of  the  treaty  of  1835, 
were  equally  interested,  with  the  communal 
owners  who  were  carried  to  the  West,  in 
the  $5,000,000  fund  which  was  the  consid- 
eration of  the  cession,  so  far  as  it  was  to  be 
distributed  per  capita.  The  Cherokee  Na- 
tion was  not  bound  to  prosecute  their  claims 
against  thu  United  States  for  the  unpaid 
balance  of  the  $5,000,000  fund,  but  their 
rights  were  inextricably  interwoven  with 
the  rights  and  equities  of  the  Cherokees 
who  were  citizens  of  thv)  nation,  and  the  na- 
tion properly  made  no  distinction  when  part- 
ing with  the  Outlet,  but  demanded  justice 
from  the  Cherokee  point  of  view  for  all 
Cherokees  who  had  been  wronged  by  the 
iKmfulfilment  of  the  treaty  of  New  Echota. 
As  to  these  Eastern  nonresident  Cherokee 
iliens  the  nation  acted  simply  aa  an  at- 
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tomey  collecting  a  debt.  In  its  hands  the 
moneys  would  be  an  implied  trust  for  the 
benefit  of  the  equitable  owners. 

"After  a  careful  consideration  of  the  cir- 
cumstances and  conditions  of  these  cases, 
the  court  is  of  the  opinion  that  the  moneys 
awarded  should  be  paid  directly  to  the 
equitable  owners.'' 

And  after  referring  to  the  present  status 
of  the  Cherokee  Nation  as  about  to  termi- 
nate, the  Chief  Justice  says: 

"In  this  condition  of  affairs  the  court 
must  regard  the  Cherokee  Nation  as  in  a 
condition  somewhat  analogous  to  that  of  a 
trustee  or  receiver  who  has  become  insol- 
vent; that  is  to  say,  as  a  person  who  should 
not  be  intrusted  with  the  *receipt  and  distri-[129) 
bution  of  the  moneys  belonging  to  other  per- 
sons." 

The  court  of  claims  decreed  that  after 
deducting  counsel  fees,  costs,  and  expenses, 
the  sum  of  $1,111,284.70,  with  interest, 
should  be  paid  to  the  Secretary  of  the  In- 
terior, to  be  by  him  received  and  held  for  tlie 
uses  and  purposes  of  paying  costs  and  ex- 
penses, as  stated,  and  then  distributing  the 
remainder  "directly  to  the  Eastern  and  West- 
ern Cherokee,  who  were  parties  either  to 
the  treaty  of  New  Echota,  as  proclaimed 
May  23,  1836,  or  the  treaty  of  Washington 
of  August  6,  1846,  as  individuals,  whether 
east  or  west  of  the  Mississippi  river,  or  to 
the  legal  representatives  of  such  individu- 
als." 

The  eighth  finding  of  fact  was  as  follows  r 

"The  Cherokee  Indians  who  removed  west 
of  the  Mississippi  prior  to  May  23,  1836, 
were  called  'Western  Cherokees.'  After  the 
removal,  under  the  treaty  of  1835-1836,  of 
the  Cherokees  who  had  remained  in  the  Cher- 
okee country  east  of  the  Mississippi  to  the 
lands  we&t  of  the  Mississippi,  the  terra 
'Western  Cherokees"  was  no  longer  distinc- 
tive, and  the  Cherokees  who  had  theretofore 
been  known  as  such  were  thereafter  popu- 
larly known  as  'Old  Settlers.' 
*  "The  Cherokees  who  were  domiciled  east 
of  the  Mississippi  river  at  the  time  of  the 
making  of  the  treaty  of  1835-1836,  accord- 
ing to  the  census  just  then  completed,  were 
thereafter  known  as  'Eastern  Cherokees,* 
the  gnsat  body  of  whom  subsequently,  in 
1838,  moved  to  the  lands  west  of  the  Missis- 
sippi." 

So  far  as  the  "Old  Settlers"  are  concerned, 
they  have  been  fully  paid  and  cannot  be 
allowed  to  participate  in  this  distribution. 
There  had  been  a  settlement  with  these 
Cherokees,  which  was  reopened  in  the  Old 
Settlers  Case  and  they  were  allowed  to  as- 
sert any  and  all  claims  on  their  part  against 
the  United  States.  Judgment  was  there- 
after rendered  as  to  a  portion  of  these  claims 

961 


1 


129-IS2 


SuPBEiCE  Court  of  the  United  States. 


Oct.  Thk, 


in  their  favor    (148  U.  S.  427,  37  L.  ed. 
509,  13  Sup.  Ct.  Rep.  650),  which  judgment 
was  thereafter  paid  in  full  by  the  United 
States,  so  that  these  Old  Settlers  have  no 
(ISOJstanding  in  this  action.     And.  'indeed,  they 
never  had  nor  asserted  any  interest  what- 
ever in  the  claim  herein  involved  and  are 
not  claimants.     In  the  settlement  of  1851, 
the  cost  of  removal,  with  which  they  were 
charged,  did  not  diminish  the  five-million- 
dollar  treaty  fund,  but  came  entirely  from 
the  $600,000  added  to  that  fund  by  the  third 
supplemental  article  of  the  treaty  of  New 
Echota,  and  the  payment  that  was  made  to 
them   pursuant  to   the  4th   article   of  the 
treaty  of  1846  was  not  a  third  of  the  resid- 
uum of  the  treaty  fund,  but  a  sum  equal  to 
one  third.     It  was  the  Eastern  Gherokeea 
only  who  were  interested  in  that  residuum, 
and  so  article  0  of  that  treaty  provided  for 
payment  to  the  Eastern  Cherokees  of  that 
balance,  and  for  a  fair  and  just  settlement 
of  all  moneys   due  to   the  Cherokees,   and 
payment  of  the  same  per  capita  to  the  East- 
ern  Cherokees.     The   Cherokee   Nation,   as 
such,  had  no  interest  in  the  claim,  but  offi- 
cially represented  the  Eastern  Cherokees. 

The  act  of  February  27,  1851,  appropriat- 
ing the  amount  due  on  the  accounting  under 
article  9  of  the  treaty  of  1846,  provided  that 
it  should  be  in  full  satisfaction  of  all  claims 
and  demands  of  the  Cherokee  Nation  and 
that  a  receipt  in  full  should  be  given.  The 
receipts  as  given  were  signed  by  the  indi- 
vidual Eastern  Cherokees. 

We  concur  with  the  court  of  claims  in 
the  wisdom  of  rendering  judgment  in  favor 
of  the  Cherokee  Nation,  subject  to  the  limi- 
tation that  the  amount  thereof  should  be 
paid  to  the  Secretary  of  the  Interior,  to  be 
distributed  directly  to  the  parties  entitled 
to  it,  but  we  think  that  the  terms  of  the 
second  subdivision  of  the  f<fkirth  paragraph 
of  the  decree,  in  directing  thut  the  distri- 
bution be  made  to  "the  Eastern  and  Western 
Cherokees,"  are  perhaps  liable  to  miscoo.- 
fitniction,  although  limited  to  those  "who 
were  parties  either  to  the  treaty  of  New 
Echota,  as  proclaimed  May  23.  1S36,  or  the 
treaty  of  Washington  of  August  6,  1846,  as 
Individuals,  whether  east  or  west  of  the 
Mississippi  river."  This  should  be  modified 
so  as  to  direct  the  distribution  to  be  made 
to  the  Eastern  Cherokees  as  individuals, 
r^3X]  whether  east  or  west  of  the  MisHi^sippi,  'par- 
ties to  the  treaties  of  1835-1836  and  1846 
and  exclusive  of  the  Old  Settlers. 

In  view  of  the  language  of  the  jurisdic- 
tional acts  of  1902  and  1903  in  respect  of 
the  Cherokee  Nation,  we  are  not  disposed  to 
interfere  with  the  court  of  claims  in  the  al- 
lowance of  fees  and  costs. 

It  is  true  that,  in  the  replication  of  the 
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Cherokee  Nation  to  the  petition  of  the 
em  Cherokees  this  paragraph  occur'' . 

"It  denies  that  the  Cherokee  \atioa,  ii 
securing  the  accounting  under  the  tsn*- 
ment  of  December  19,  1891,  did  so  on  betiilf 
of  the  Elastem  Cherokees  referred  to,  jud  for 
their  exclusive  use  and  benefit ;  and  further 
denies  that  if  it  had  collected  or  herea^e^ 
shall  collect  such  mon^^  the  same  vnold 
have  been  or  will  be  in  its  hands  an  impHe*} 
trust  for  the  benefit  of  the  Eastern  Otao- 
kees,  exclusively  or  otherwise." 

It  is  also  true  that  by  the  acts  of  Jane 
7,  1897,  June  28,  1898  [30  Stit,  at  L  6t 
495,  chaps.  3,  517],  and  July  1.  IMS.  tht 
Cherokee  Nation  was  practically  incapari- 
tated  from  acting  as  trustee,  and  br  I  (>3 
of  the  Cherc^ee  allotment  act  (32  Stat  at 
L.  725,  chap.  1375)  it  was  provided  that  ' 
"the  tribal  government  of  the  Cherokee  Na- 
tion shall  not  continue  longer  than  March 
fourth,  nineteen  hundred  and  six."  But  by 
joint  resolution  of  March  2,  1906,  Omgnm 
provided  as  follows: 

'That  the  tribal  existence  and  prpsent 
trioal  governments  of  the  Choctaw,  Chicka- 
saw, Cherokee,  Creek,  and  Seminole  tribei 
or  nations  of  Indian[b  in  the  Indian  terri- 
tory are  hereby  continued  in  full  force  and 
efiect  for  all  purposes  under  existing  laws 
until  all  property  of  such  tribem  or  tbe 
pioceeds  thereof,  shall  be  distributed  amaaj; 
the  individual  members  of  said  tribes,  aa- 
less  hereafter  otherwise  provided  bv  law." 

Nevertheless,  taking  the  entire  record  to- 
gether, the  various  treaties  and  acta  of  Cam- 
gress.  and  of  the  Cherokee  councils,  and  th« 
language  of  the  jurisdictional  acta  of  190S 
and  1903,  we  leave  the  decree  as  it  it  ii 
respect  to  counsel  fees  and  costs. 

4.  The  Eastern  and  Emigrant  CherokeA, 
in  respect  to  whom  it  is  stated  in  their  peti- 
tion "that  they  number  aN  ut  4.-^00  "prr  131 
sons,  more  or  less,  all  Eastern  Gmigraat 
Cherokees,  residing  for  th^  most  part  is 
Cherokee,  Graham,  Swain,  Clay,  and  3la<M 
counties.  North  Carolina,  some  in  mirth 
Georgia,  northern  Alabama,  and  ea<tcn 
Tennessee,  together  with  about  1,500  tsi- 
grants,  portions  of  their  various  familiM* 
gone  West,  nearly  all  of  whom  have  be* 
recognised  as  citizens,  and  who  compoM  a 
large  portion  of  those  persons  heretofort 
known  as  the  Eastern  band  of  Cherokee  U 
dians  of  North  Carolina,  and  others  of  tW 
same  class,  whose  names,  or  tho«e  of  wbo** 
ancestors,  may  be  found  on  the  rolls  of  I*^ 
and  1838,"  asked  that  one-fourth  part  ct 
the  whole  sum  recovered  be  set  apart  f«*r 
them  as  their  distributive  share.  Bat  wf 
think  they  are  only  entitled  to  recitf  tW 
per  capita  payment  with  the  Easteni  Ci•^ 
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okees,  and  should  obtain  that  payment  ac- 
cordingly. 

The  result  is,  that  with  the  modification 
of  the  second  subdivision  of  the  fourth  par- 
tgraph  of  the  decree,  relating  to  the  $1,111,- 
?84.70  with  interest,  above  indicated,  the 
decree  cf  the  Court  of  OUUma  ia  affirmed. 


B.  L.  WHITNEY,   Warden  of  the  Idaho 
State  Penitentiary,  Appt., 

GEORGE   DICK,   Appellee.     (No.   404.) 


&  L.  WHITNEY,   Warden  of  the   Idaho 
State  Penitentiary,  Petitioner, 

V. 

GEORGE  DICK,  Respt,     (No.  557.) 
(See  S.  C.  Reporter's  ed.  132-141.) 

1*  Appeal— 'from  clrcvlt  covrt  qf  ap- 
peaLi  criminal  cajie.— The  want  of  any 
money  valae  in  controyersy  precludes  an 
appeal  to  the  Supreme  Court  of  the  United 
States  from  an  order  of  a  circuit  court  of 
appeals,  discharging,  on  a  writ  of  certiorari 
iftsued  on  a  petition  for  habeas  corpus  and 
eertiorarl,  a  person  convicted  of  Introdu- 
dng  Intoxicating  liquors  into  an  Indian 
reservation,  and  sentenced  to  fine  and  im* 
prlsonment. 

%  Habeas  corpaa— in  circuit  conrt  of 
appeals— «■  oriarinal  proceedinar*— The 
iUence  of  the  circuit  courts  of  appeals  act 
of  March  3,  1891  (26  Stat,  at  L.  826,  chap. 
617,  U.  S.  Comp.  Stat  1901,  p.  488),  on 
the  subject  of  habeas  corpus,  prevents  a 
circuit  court  of  appeals  from  Issuing  a  writ 
of  habeas  corpus  as  an  original  and  inde- 
pendent proceeding,  although,  in  view  of 
1 12  of  that  act,  giving  snch  courts  the 
powers  specified  in  U.  S.  Rev.  Stat.  |  716. 
U.  8.  Comp.  Stat.  1901,  p.  580,  it  may 
issue  such  a  writ  in  cases  when  necessary 
for  the  exercise  of  a  Jurisdiction  already 
existing. 

1*  Certiorari— in  circuit  conrt  of  ap- 
peals—as  snbstitnte  for  writ  of  error. 

—Authority  to  issue  a  writ  of  certiorari  as 
an  original  and  Independent  proceeding  to 
review  a  conviction  in  an  inferior  Federal 
court  is  not  found  in  the  grant  to  the  cir- 
euit  courts  of  appeals  by  the  act  of  March 
8,  1891,  I  12,  of  the  powers  specified  in  U. 
8.  Rev.  Stat.  |  716,  which  authorizes  certain 
Federal  courts  to  "issue  all  writs  not 
■pecially  provided  for  by  statute,  which 
■lay  be  necessary  for  the  exercise  of  their 
respective    Jurisdictions,'*     where     the   only 


question  in  the  case  is  whether  the  pun- 
ishment of  the  offense  charged  Is  within 
the  Jurisdiction  of  the  Federal  courts,  and 
the  case  is  put  In  proper  condition  for  a 
review  on  writ  of  error. 

[Nos.  494,  557.] 

Submitted  ApHl  S,  1906,    Decided  April  SO, 

1906. 

APPEAL  from,  and  on  writ  of  Certiorari 
to.  the  United  States  Circuit  Court  of 
Appeals  for  the  North  Circiiit,  to  review 
an  order  discharging,  on  writ  of  certiorari 
issued  on  a  petition  for  habeas  corpus  and 
certiorari,  a  person  convicted  in  the  Dis- 
trict Court  for  the  District  of  Idaho,  North-  • 
em  Division,  of  introducing  intoxicating 
liquors  into  an  Indian  reservation,  and  sen- 
tenced to  fine  and  imprisonment.  Appeal 
dismissed  for  want  of  jurisdiction.  Order 
reversed  on  writ  of  certiorari,  and  case  re- 
manded with  instructions  to  quash  the  pro- 
ceeding and  dismiss  the  petition. 
See  same  case  below,  141  Fed.  5. 

Statement  by  Mr.  Justice  Brewer  i 
On  May  16,  1905,  the  respondent  in  these 
two  cases  was  convicted  in  the  district  court 
of  the  United  States  for  the  district  of  Ida- 
ho, northern  division,  on  the  charge  of  un- 
lawfully and  feloniously  introducing  intox- 
icating liquors  into  the  Nez  Perc6  Indian 
reservation,  and  sentenced  to  pay  a  fine  of 
$100  and  be  confined  in  the  penitentiary  for 
the  term  of  one  year  and  ten  days.  On  July 
21,  1905,  a  bill  of  exceptions  was  duly  pre- 
pared and  signed.  Thereafter,  without  su- 
ing out  a  writ  of  error,  respondent  applied 
to  the  circuit  court  of  appeals  of  the  ninth 
circuit  for  writs  of  habeas  corpus  and  of 
certiorari.  It  does  not  affirmatively  appear 
that  any  writ  of  habeas  corpus  was  issued, 
the  record  in  the  court  of  appeals  reciting: 
"The  petition  in  the  above-entitled  mat- 
ter for  a  writ  of  habeas  corpus  and  a  writ 
of  certiorari  having  been  duly  submitted 
to  the  court,  and  the  petition  for  a  writ  of 
certiorari  therein  having  been  granted,  and 
a  writ  of  certiorari  having  been  issued,  di- 
rected to  the  honorable  the  United  States 
district  court  for  the  district  of  Idaho,  and 
requiring  the  said  district  court  to  certify 
to  this  court  a  transcript  of  the  record  and 
proceedings  in  the  suit  therein  of  the  United 
States  v.  George  Dick,  and  the  return  to  the 


Non. — On  habeas  corpus  in  the  Federal 
^owri9 — see  notes  to  Re  Reinitz,  4  L.R.A.  236 ; 
State  em  rel.  Cochran  v.  Winters,  10  L.R.A.  616 ; 
Re  Huse,  25  C.  C.  A.  4 ;  and  Tinsley  v.  Ander- 
•OB,  48  L.  ed.  U.  S.  91. 

On  the  furisdiction  of  the  circuit  court  of 
eppeals — see  notes  to  Lau  Ow  Bew  v.  United 
States.  1  C.  C.  A  6 ;  Salmon  t.  Mills,  18  C.  C 
S02U.  S. 


A.  374 ;  and  United  States  Freehold  Land  & 
Emigration    Co.   v.   Gallegos,   32  C.   C.  A.  475. 

On  certiorari  in  United  States  courts — see 
note  to  Clark  v.  Hackett,  17  L.  ed.  U.  S.  69. 

On  exceptions  to  rule  that  certiorari  toill  not 
lie  where  there  is  an  appeal — see  note  to  State 
ex  rel.  Hamilton  t.  Gulnotte,  50  L.R.A.  787. 
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said  writ  of  certiorari  having  been  ftlad,  the 
matter  was  duly  arjifued  and  submitted  to 
the  court  for  consideration  and  decision 
upon  the  said  return  and  upon  the  briefs 
of  counsel  for  the  respective  parties. 

•*0n  consideration  whereof,  and  the  court 
beinsr  of  the  opinion  that  the  United  States 
£184]di8trict  court  for  the  district  of  *Idaho  did 
not  have  jurisdiction  of  the  offense  charged 
in  the  indictment  found  against  the  petition- 
er in  the  suit  of  the  United  States  v.  George 
Dick  J  it  is  ordered  and  adjudged  that  the 
petitioner,  George  Dick,  be  discharged  from 
imprisonment." 

From  this  order  of  discharge,  Whitney, 
as  warden  of  the  Idaho  state  penitentiary 
•  (the  respondent  named  in  the  petition  for 
a  habeas  corpus),  perfected  an  appeal  to 
this  court,  and  that  appeal  is  case  No.  494. 
Subsequently  he  applied  for  a  writ  of  cer- 
tiorari, to  review  the  decision  of  the  court 
of  appeals,  which  was  allowed,  and  that  is 
case  No.  557.  The  record  in  case  No.  494 
was  directed  to  stand  as  the  return  to  the 
writ  of  certiorari.  Both  the  appeal  and  the 
certiorari  were  taken  by  the  warden,  ap- 
pearing by  the  United  States  attorney  for 
the  district  of  Idaho,  under  the  direction  of 
the  Attorney  General  of  the  United  States. 

Solicitor  (General  Hoyt  submitted  the 
cause  for  appellant  and  petitioner. 

Mr,  Frank  E.  Togs  submitted  the  cause 
for  appellee  and  respondent. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  first  question  is,  of  course,  one  of 
jurisdiction.  Final  orders  of  the  circuit 
court  of  appeals  may  of  right  be  brought  to 
this  coiurt  only  where  the  matter  in  dispute 
exceeds  in  value  $1,000.  As  there  is  no 
amount  in  controversy,  the  appeal  was  unau- 
thorized and  must  be  dismissed.  Lau  Ow 
Bew  V.  United  States,  144  U.  S.  47,  58,  S6 
L.  ed.  340,  344,  12  Sup.  Ct.  Rep.  517.  But 
by  certiorari  the  judgment  of  the  court  of 
appeals  is  properly  before  us.  Re  Chetioood, 
165  U.  S.  443,  462,  41  L.  ed.  782,  788,  17 
Sup.  Ct.  Rep.  385. 

Had  the  court  of  appeals  jurisdiction  to 
issue  separately  either  a  writ  of  certiorari 
or  one  of  habeas  corpus,  or  the  two  jointly? 
And,  first,  as  to  the  writ  of  habeas  corpus. 
Undoubtedly  that  writ  is  one  of  high  privi- 
lege. We  are  not  confronted  with  the  case 
of  a  failure  by  Congress  to  make  any  pro- 
vision for  it.  Under  9  751,  Rev.  Stat.  (U. 
S.  Comp.  Stat.  1901,  p.  592),  the  Supreme, 
circuit,  and  district  courts  may  issue  writs 
of  habeas  corpus,  and  by  |  752  (U.  S. 
Comp.  SUt  1901,  p.  592),  like  power  is 
given  to  the  several  justices  and  judges  of 
said  courts  for  the  purpose  of  inquiry  into 
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the  cause  of  restraint  of  liberty.    Thn«  ade- 
quate provision  has  been  made  for  s^tirinf 
to   everyone   entitled    thereto   the  writ  of 
habeas  corpus.     So,  when  Congress  pi«sM 
an  act  establishing  a  new  court,  there  a 
no  constraining  presumption  that  it  ma«t 
intend  to  give  to  that  court  jurisdictioo  io 
habeas  corpus.    The   court  of  appeals  act 
(26  Stat,  at  L.  826,  chap,  517,  U.  S.  Comp 
Stat.  1901,  p.  488)  does  not  in  termn  jmnt 
authority  to  issue  the  writ.    It  is  silent  oa 
the  subject,  and  in  order  to  sustain  its  jarif- 
diction  we  must  write  something  into  the 
statute  which  Congress  itself  did  not  pac 
there.    In  this  we  are  speaking  of  the  «n* 
of    habeas    corpus    as     an     original    *a«i4'i^ 
independent    proceeding,    for    by    5    1-   ** 
the    act      ''the    circuit    court    of    app»4'^ 
shall     have     the     powers     specified    \n    f 
716  of  the  Revised  Statutes  of  the  tnited 
States   (U.  S.  Comp.  Stat.  1901.  p.  »»*n  .' 
Section    716    provides    that    "the    Supreme 
Court  and  the  circuit  and  district  eouru 
shall   have   power   to   issue   writs  of  sdre 
facias.    They  shall  also  have  power  to  iwnie 
all   writs   not  specifically   provident  for  by 
statute,  which  may  be  necessary  for  the  ex- 
ercise of  their  respective  jurisdictions,  and 
agreeable  to  the  usages  and   principles  of 
law."    Cases  may  arise  in  which  che  writ  of 
habeas  corpus  is  necessary  to  toe  eomp?ete 
exercise  of  the  appellate  jurisdiction  ve*tfd 
in  the  circuit  court  of  appeals.    Bat  it  it 
unnecessary  to   speculate   under  what  cir- 
cumstances such  an  exigency  m^r  exist  fft 
the  writ  asked  for  here  was  an  independent 
and  original  proceeding  challenirlng  in  toto 
the  validity  of  a  judgment  revidered  in  an- 
other court.     There  was  no   proettdin^  of 
an  appellate  character  pending  in  the  court 
of  appeals,  for  the  complete  exercise  of  juris- 
diction in  which  any  auxiliary  writ  of  ha- 
beas corpus  was  requisite.     Appellate  pro- 
ceedings are,  generally  speaicing.   initiated 
by  appeals  and  writs  of  error,  and  for  tWat 
the  court  of  appeals  act  specifically  pro- 
vides.   The  writ  of  habeas  corpus  is  not  the 
equivalent  of  an  appeal  or  writ  of  error.   It 
is  not  a  proceeding  to  correct  errors  yrhkk 
may  have  occurred  in  a  trial  of  the  case  be- 
low.   It  is  an  attack  directly  upon  the  valid- 
ity of  the  judgment,  and,  as  has  been  frv- 
quently  said,  it  cannot  be  transfoniMd  lst» 
a  writ  of  error.     It  is  doubtless  true  ihst 
if  the  language  of  the  court  of  appeals  set 
was  fairly  susceptible  of  two  conatmcCJoM. 
one  granting  and  the  other  omitting  to  gnat 
power  to  issue  a  writ  of  habeas  eorpiit,  tW 
great  importance  of  the  writ  might  jostifr 
a  construction  upholding  the  grant    Tbit 
is  indicated  by  the  ruling  in  X»  pmrte  BtO- 
man,  4  Cranch,  75,  2  L.  ed.  554.    TW  lltb 
section   of   the  original    indicia: y  act  eoe- 
tained  this  language:    That  all  the  befon- 
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meationed  oourts  of  the  IJDited  States  sliall  i 
hare  power  to  issue  writs  of  scire  facias, 
habeas  corpus,  and  all  other  writs  not  spe- 
cially provided  for  by  statute,  which  may 

[137jt>e  necessary  *  for  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable  to  the 
principles  and  uisages  of  law."  [1  Stat,  at 
L  81,  chap.  20,  U.  S.  Comp.  Stat.  1001,  p. 
680.]  And  the  question  presented  was 
whether  the  grant  of  power  to  issue  a  writ 
of  habeas  corpus  was  an  absolute  and  inde- 
pendent grant  or  one  simply  authorizing 
the  issue  of  the  writ  when  necessary  for  and 
in  aid  of  the  exercise  of  a  jurisdiction  al- 
ready otherwise  obtained,  and  it  was  held 
to  be  an  absolute  and  independent  grant, 
the  conclusion  being  placed  by  Chief  Jus- 
tice Marshall,  delivering  the  opinion  of  the 
court,  partly  on  the  grammatical  construc- 
tion of  the  section  and  partly  on  the  sig- 
nificance and  importance  of  the  writ  itself. 
But  in  the  court  of  appeals  act  there  is  no 
mention  of  habeas  corpus,  no  language 
which  can  be  tortured  into  a  grant  of  power 
to  issue  the  writ,  except  in  cases  where  it 
may  be  necessary  for  the  exercise  of  a  ju- 
risdiction already  existing. 

It  will  be  borne  in  mind  that  the  circuit 
court  of  appeals,  which  is  a  court  created 
by  statute  {Kentucky  v.  Powers,  201  U.  S. 
1, 24,  ante,  633,  26  Sup.  Ct  Rep.  387 ) ,  is  not 
in  terms  endowed  with  any  original  juris- 
diction. It  is  only  a  court  of  appeal. 
Section  2  of  the  act  says  that  it  "shall  be  a 
court  of  record  with  appellate  jurisdiction, 
as  is  hereafter  limited  and  established." 
Section  6  provides  that  it  "shall  exercise 
appellate  jurisdiction  to  review  by  appeal  or 
by  writ  of  error  final  decision  in  the  dis- 
trict court  and  the  existing  circuit  courts  in 
all  cases,"  etc.  By  5  10,  "Whenever,  on  ap- 
peal or  writ  of  error,  or  otherwise,  a  case 
coming  .  .  .  from  a  circuit  court  of  ap- 
peals shall  be  reviewed  and  determined  in 
the  Supreme  Court,  the  cause  shall  be 
remanded  by  the  Supreme  Court  to  the  prop- 
er district  or  circuit  court  for  further  pro- 
ceedings in  pursuance  of  such  determina- 
tion.'* [26  Stot.  at  L.  826,  828,  829,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  pp.  647,  550, 
552.]  Sections  4, 13,  and  15  name  the  courts 
whose  judgments  may  be  reviewed  in  the 
courts  of  appeals.  Obviously,  the  courts  of 
appeal  are  simply  given  appellate  jurisdic- 
tion over  certain  specified  courts.  It  fol- 
lows that  they  are  not  authorized  to  issue 
original  and  independent  writs  of  habeas 
corpus. 

Have  they  jurisdiction  to  issue  writs  of 
certiorari?    As  we  have  seen,  the  procedure 

[188]pre8cribed  by  the  statute  for  bringing  *to 
the  oourts  of  appeal  those  final  decisions  of 
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courts  which  they  are  authorized  to  review 
is  appeal  or  writ  of  error,  and  that,  in  this 
country,  is  the  ordinary  method  by  which 
review  is  obtained  in  an  appellate  court.  Es- 
pecially is  this  true  of  the  Federal   pro- 
cedure, the  only  instance  in  which  certiorari 
is  named  as  the  writ  for  the  removal  of  cases 
from  a  lower  to  a  higher  court  being  in  the 
authority  given  to  this  court  to  bring  up 
cases  from  the  courts  of  appeal  by  certiorari. 
Inasmuch  as  appeal  and  writ  of  error  are 
specifically  prescribed  in  the  court  of  ap- 
peals act  as  the  process  to  bring  up  final  de- 
cisions to  that  court  for  review,  the  author- 
ity to  issue  a  certiorari  must  be  found  in 
the  grant  of  power  "to  issue  all  writs  not 
specifically  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable  to  the 
usages    and  principles  of  law."    That  cer- 
tiorari may  be  used  to  bring  up  portions 
of  a   record  not   originally   returned   to  a 
court  of  appeals  is  undoubted,  for  it  may 
be  necessary  for  the  complete  exercise  of  its 
appellate  jurisdiction;    but   not   otherwise, 
for  every  case  of  which  that  court  may  take 
jurisdiction  can  be  carried  up  by  appeal  or 
writ  of  error.    Of  course,  if,  in  the  case  at 
bar.  the  writ  of  habeas  corpus  was  not  or 
could   not   rightfully   be   issued,   then   cer- 
tiorari   cannot   be    sustained    as    auxiliary 
process,  but  must  stand  or  fall  as  an  inde- 
pendent proceeding. 

It  may  be  said  that  the  power  of  this 
court  to  issue  original  and  independent 
writs  of  certiorari  has  been  upheld  under 
the  authority  given  by  5  716.  A  reference 
to  some  of  the  decisions  may  be  well.  See 
generally  Esd  parte  Vallandigham,  1  Wall. 
243,  17  L.  ed.  689,  and  cases  cited  in  the 
opinion;  Etving  v.  8t.  Louis,  6  Wall.  413, 
18  L.  ed.  657 ;  Ew  parte  Lange,  18  Wall.  163, 
21   L.  ed.   872. 

.  Fowler  v.  Lindaey,  3  Dall.  411,  1  L.  ed. 
658,  was  the  casd  of  an  application  before 
judgment  to  remove  certain  actions  from  the 
circuit  court  to  this  court  on  the  ground 
that  a  state  was  the  real  party  in  interest, 
and  it  was  said  by  Mr.  Justice  Washington 
(p.  413,  L.  ed.  p.  659) : 

"But  as  it  is  proposed  to  remove  the  suits 
under  consideration  *from  the  circuit  court[139] 
into  this  court,  by  writs  of  certiorari,  I  ask 
whether  it  has  ever  happened,  in  the  course 
of  judicial  proceedings,  that  a  certiorari 
has  issued  from  a  superior  to  an  inferior 
court,  to  remove  a  cause  merely  from  a  de- 
fect of  jurisdiction!  I  do  not  know  that 
such  a  case  could  ever  occur." 

In  American  Constr.  Co.  v.  Jacksonville, 
T.  d  K.  W,  R.  Co,  148  U.  S.  372,  37  L.  ed. 
486,  13  Sup.  Ct.  Rep.  758,  where  an  appli- 
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cation  was  made  for  mandamus  and  cer- 
tiorari, Mr.  Justice  Gray,  speaking  for  the 
court,  after  quoting  5  716,  said  (p.  380,  L. 
ed.  p.  489,  Sup.  Ct.  Rep.  p.  762) : 

"Under  this  provision,  the  court  might 
doubtless  issue  writs  of  certiorari,  in  proper 
cases.  But  the  writ  of  certiorari*  has  not 
been  issued  as  freely  by  this  court  as  by 
the  court  of  Queen's  bench,  in  England.  Ex 
parte  Valfandigham,  1  Wall.  243,  249,  17 
L.  ed.  589,  592.  It  was  never  issued  to 
bring  up  from  an  inferior  court  of  the 
United  States  for  trial  a  case  within  the 
I  exclusive  jurisdiction  of  a  higher  court. 
Fowler  v.  Lindsey,  3  Dall.  411,  413,  1  L. 
ed.  668,  659;  Patterson  v.  United  States,  2 
.  Wheat.  221,  226,  226,  4  L.  ed.  224^226;  Ew 
parte  Hitz,  111  U.  S.  766,  28  L.  ed.  692,  4 
Sup.  Ct.  Rep.  698.  It  was  used  by  this  court 
as  an  auxiliary  process  only,  to  supply  im- 
perfections in  the  record  of  a  case  already 
before  it;  and  not,  like  a  writ  of  error,  to 
review  the  judgment  of  an  inferior  court. 
Barton  v.  Petit,  7  Cranch,  288,  3  L.  ed.  347 ; 
Eof  parte  Gordon,  1  Black,  603,  17  L.  ed. 
134;  United  States  v.  Adams  {United 
States  V.  Child)  9  Wall.  661,  19  L.  ed.  808; 
United  States  v.  Young,  94  U.  S.  268,  24  L. 
ed.  163;  Luaton  v.  horth  River  Bridge  Co. 
147  U.  S.  337,  341,  37  L.  ed.  194,  196,  13 
Sup.  Ct.  Rep.  366." 

In  Re  Chetivood,  165  U.  S.  443,  41  L.  ed. 
782,  17  Sup.  Ct.  Rep.  385,  Mr.  Chief  Jus- 
tice Fuller  said  (pp.  461,  462,  L.  ed.  p.  788, 
Sup.  Ct.  Rep.  p.  392) : 

"By  9  14  of  the  judiciary  act  of  September 
24,  1789  (1  Stat,  at  L.  81,  chap.  20),  car- 
ried forward  as  9  716  of  the  Revised  Stat- 
utes, this  court  and  the  circuit  and  district 
courts  of  the  United  States  were  empowered 
by  Congress  'to  issue  all  writs,  not  spe- 
cifically provided  for  by  statute,  which  may 
be  agreeable  to  the  usages  and  principles  of 
law;'  and,  under  this  provision,  we  can  un- 
doubtedly issue  writs  of  certiorari  in  all 
proper  cases.  American  Constr.  Co.  v.  Jack- 
sonvillSy  T.  d  K.  W.  R,  Co.  148  U.  S.  372, 
380,  37  L.  ed.  486,  489,  13  Sup.  Ct.  Rep.  768. 
[140] And  although,  as  obsenred  *in  thai  case,  this 
writ  has  not  been  issued  as  freely  by  this 
court  as  by  the  court  of  Queen^s  bench,  in 
England,  and,  prior  to  the  act  of  March  3, 
1891,  chap.  617,  26  Stat,  at  L.  826,  U.  S. 
Comp.  Stat.  1901,  p.  488,  had  been  ordi- 
narily used  as  an  auxiliary  process  merely, 
yet,  whenever  the  circumstances  imperative- 
ly demand  that  form  of  interposition,  the 
writ  may  be  allowed,  as  at  common  law,  to 
correct  excesses  of  jurisdiction  and  in  fur- 
therance of  justice.  Tidd,  Pr.  '398 ;  Bacon, 
Abr.,  Certiorari,*' 
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And  in  Re  Tampa  Suburban  R.  Co.  1«8 
U.  S.  683,  42  L.  ed.  589,  18  Sup.  Ct  Rep. 
177,  it  was  held  that  "a  writ  of  certiortrl. 
such  as  is  asked  for  in  this  case,  will  be  re- 
fused when  there  is  a  plain  and  adeqnau 
remedy,  by  appeal  or  otherwise.' 

This  court  has  never  decided  that  eertio> 
ran  was  to  be  resorted  to  in  place  of  a  writ 
of  error  whenever  it  suited  the  convenieiMs 
of  parties.  There  must  be  "circumsUiMMs 
imperatively  demanding"  a  departure  from 
the  ordinary  remedy  by  writ  of  error  or  ap- 
peal. In  the  case  at  bar  the  indirtrocnt 
charges  the  introduction  of  liquor  into  the 
Indian  country.  It  is  not  questioned  that 
this  is  a  criminal  offense  under  the  laws  of 
the  United  States,  but  it  is  contended  that 
the  place  of  the  allied  offense  was  not  In- 
dian country.  The  trial  court  ruled  that  it 
was.  This  ruling  was  excepted  to,  a  bill  of 
exceptions  prepared  and  signed,  and  the  ass 
put  in  proper  condition  for  review  in  the 
court  of  appeals  on  writ  of  error.  Thero 
was  no  necessity  for  a  certiorari. 

Apparently  the  thought  of  petitioner  wai 
to  get  rid  of  the  case  at  once  and  entirely. 
It  was  not  a  new  trial  or  any  mere  corree- 
tion  of  errors,  but  a  termination  of  the  liti- 
gation which  induced  this  proceeding  rath- 
er than  a  writ  of  error.  It  was  a  short  way 
of  disposing  of  the  entire  matter,— the  sane 
reason  that  has  so  often  prompted  wriu  of 
habeas  corpus.  We  have  repeatedly  hHd 
against  such  procedure.  While  undoubted- 
ly the  power  exists,  and  it  may  sometime* 
be  proper  for  a  court  to  put  an  end  to  the 
litigation  by  some  short  summary  pro«K*, 
yet,  as  a  rule,  the  orderly  way  is  to  pro- 
ceed by  writ  of  error.  The  late««t  expre-ioa 
of  the  views  of  this  court  is  to  be  found  •iatlill 
Riggins  v.  United  States,  199  U.  S.  547. 
anie,  303,  26  Sup.  Ct  Rep.  147.  To  that 
and  tlie  cases  cited  in  the  opinion  we  rrfer. 
saying  that  in  the  case  at  bar  there  i*  no 
special  reason  why  the  ordinary  proct^f-  ir 
should  not  obtain.  It  will  be  borne  in  miud 
that  the  act  with  which  the  respondc^nt  was 
charged  was  not  done  under  or  by  virtue  of 
the  authority  of  the  Constitution  or  laws  of 
the  United  States,  and  therefore  his  prompt 
release  is  not  necessary  in  order  to  uphold 
the  national  authority.  It  was  not  an  td 
to  be  commended,  and  the  only  question  t« 
whether  its  punishment  was  within  the  ja- 
risdiction  of  the  Federal  courts,  and  that 
question,  under  the  circumstances,  shontd 
have  been  settled  in  the  ordinary  way. 

For  these  reasons  the  decision  of  tht 
Court  of  Appeals  is  reversed,  and  thr  cdi«* 
is  remanded  with  instructions  to  qua«h  the 
writ  of  certiorari  and  dismiss  the  p«^tiUoa. 
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FIBST    NATIONAL    BANK    OF    BALTI- 
MORE, Petitioner, 

V, 

WILLIAM  H.  STAAKE,  Trustee. 

(See  S.  C.  Reporter's  ed.  141-149.) 

Bankniptey— liens  of  attadtlns  credlt- 
.preaervatlon    for    benefit    of 


tate«— Liens  acquired  by  attaching  creditors 
CD  real  property  which,  bat  for  such  at- 
tachments, would  have  passed  to  a  subse- 
quent purchaser  under  an  unrecorded  deed, 
may  be  preserved  for  the  benefit  of  the  estate 
of  the  bankrupt  deotor  by  a  court  of  bank- 
ruptcy In  the  exercise  of  its  discretionary 
power,  under  the  l)anknipt  act  of  July  1, 
18»8  (30  Stat,  at  L.  565,  chap.  641,  U.  S. 
Comp.  SUt.  1901.  p.  3450),  §  67f,  to  preserve 
for  the  benefit  of  the  estate  rights  under 
liens  obtained  against  an  insolvent  within 
four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  him,  since  to  construe 
this  provision  as  referring  only  to  liens  upon 
property  which,  if  such  liens  were  annulled, 
would  pass  to  the  trustee  of  the  bankrupt, 
would  restrict  Its  application  to  a  contin- 
gency already  provided  for  by  a  prior  clause 
In  that  section,  annulling  all  such  liens,  and 
providing  that  property  affected  thereby 
shall  pass  to  the  trustee  as  a  part  of  the 
estate. 

[No.  213.] 

Argued  March  15,  16,  1906.    Decided  April 

SO,  1906. 
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N  WRIT    of   Certiorari   to   the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  an  order  affirming 
a  decree    of    the    District    Court    for    the 
Western    District   of   Virginia,   preserving, 
for  the  benefit  of  the  bankrupt  estate,  liens 
I       acquired  by  attaching  creditors  on  real  prop- 
erty of  the  bankrupt,  which,  but  for  such  at- 
tachments, would  have  passed  to  a  purchas- 
[       or  under  an  unrecorded  deed.     Affirmed, 
\  See  same  case  below,  66  C.  C.  A.  647,  133 

Fed.  717. 

Statement  by  Mr.  Justice  Brown  x 
|142]  •This  writ  of  certiorari  was  allowed  to  re- 
view an  order  of  the  circuit  court  of  ap- 
peals, affirming  a  decree  of  the  district  court 
in  favor  of  Staake,  as  trustee  in  bankruptcy 
of  the  estate  of  Chester  R.  Baird,  bankrupt, 
subrogating  him  to  the  rights  of  certain 
creditors,  and  authorizing  him  to  enforce 
I  their  attachment  liens  with  like  force  and 
effect  as  the  attaching  creditors — one  of 
which  was  the  First  National  Bank  of  Bal- 
timore— might  have  done  had  not  the  bank- 
nipt^  proceedings  intervened. 

The  facts  oi  the  case  are  substantially  as 
follows:  Chester  R.  Baird,  doing  business 
under  the  name  of  C.  R.  Baird  &  Company, 
and  owning  certain  real  estate  in  Virginia 
Jmown  as  the  West  End  Furnace  Company, 
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sold  the  same,  December  7,  1899,  to  the  Roa- 
noke Furnace  Company,  subject  to  cer- 
tain encumbrances,  executed  a  contract 
in  writing,  and  received  from  the  fur- 
nace company  the  entire  consideration, 
namely,  $500,000,  in  the  capital  stock  of 
the  furnace  company.  Under  this  contract 
of  sale  the  furnace  company  took  immediate 
possession,  but  no  deed  to  the  company  was 
made  until  November  5,  1900,  when  a  deed 
was  executed  and  recorded. 

Meantime,   however,  and  on  October  26, 

1900,  nine  different  attachments,  among 
them  one  by  the  petitioning  bank,  were 
sued  out  of  the  hustings  court  for  the  city 
of  Roanoke,  amounting  to  over  $40,000, 
against  Baird  as  a  nonresident,  and  were 
levied  upon  the  furnace  property.  Under  the 
provisions  of  the  law  of  Virginia  the  at- 
tachments, having  been  levied  before  the 
deed  of  the  furnace  property  had  been  ex- 
ecuted and  recorded,  the  attaching  creditors 
acquired,  as  against  Baird  and  the  furnace 
company,  a  lien  on  the  properties  attached. 

Within  four  months  after  the  levy  of  the 
attachments,  namely,  December  24,  1900, 
Baird  was  adjudicated  a  bankrupt  in  the 
district  court  for  the  eastern  district  of 
Pennsylvania,  and  on  January  2,  1901,  the 
district  court  for  the  western  district  of 
Virginia  assumed  ancillary  jurisdiction  of 
such  property  as  was  located  in  Virginia. 
On  December  29,  1900,  the  Roanoke  Furnace 
Company  was  also  adjudicated  a  *bankrupt.[1431 
On  March  26,  1901,  Staake  was  appointed 
trustee  of  Baird's  estate,  and  on  June  29, 

1901,  John  M.  N.  Shimer  was  appointed 
trustee  of  the  Roanoke  Furnace  Company. 

It  was  further  agreed  that  the  deed  of 
November  5,  1900,  from  Baird  to  the  Roa- 
noke Furnace  Company,  was  a  valid  con- 
veyance to  a  purchaser  in  good  faith  for  a 
then  fair  consideration,  and  was  not  affect- 
ed by  the  bankruptcy  proceedings. 

The  proceedings  in  question  here  were  in- 
stituted by  a  petition  filed  by  Staake,  en- 
titled both  in  the  cases  of  Chester  R.  Baird 
and  the  Roanoke  Furnace  Company,  aver- 
ring that  under  the 'laws  of  Virginia  the 
rights  of  the  attaching  creditors  were  su- 
perior to  those  of  tne  furnace  company,  and 
that  as  to  them  the  property  attached  was 
the  property  of  Baird;  but  that,  by  reason  of 
his  insolvency  and  of  the  fact  that  these 
a'tachments  had  been  levied  within  four 
months  preceding  the  filing  of  the  petition 
in  bankruptcy,  such  attachments  were  null 
and  void,  unless  the  court  should  order 
them  preserved  for  the  benefit  of  the  estate. 
He  therefore  prayed  that  they  be  decreed 
null  and  void  as  regards  plaintiffs,  but 
that  they   be  preserved  for  the  benefit  of 

petitioner. 
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The  bank  demurred  to  this  petition,  and 
also  answered,  denying  that  its  attachment 
was  null  and  void,  and  also  denying  the 
right  of  the  court  to  enter  an  order  pre- 
serving the  attachment  for  the  benefit  of 
the  petitioner;  and  alleging  tiiat  respond- 
ent is  entitled  to  the  benefit  of  the  attach- 
ment, said  property  when  sold  by  an  inter- 
locutory order  having  realized  enough  to 
pay  said  attachment,  as  well  as  all  prior 
liens. 

Shimer,  trustee  for  the  Roanoke  Furnace 
Company,  also  answered,  praying  that,  if 
the  attachment  be  continued  for  the  trus- 
tee of  Baird,  the  petitioner  should  be  re- 
quired to  abate  a  laige  daim  which  he  filed 
against  the  estate  of  the  Roanoke  company, 
by  the  amount  of  said  attachments. 

Upon  a  hearing  before  the  district  court, 
that  court  overruled  the  demurrer  to 
Staake's  petition,  and  authorized  him  to 
enforce  the  attachment  liens  for  the  benefit 
[144]  of  the  estate.  •126  Fed.  845. .  The  court  of 
appeals  affirmed  this  action  ( 66  C.  C.  A.  547, 
133  Fed.  717),  and  the  bank  petitioned  this 
oourt  for  a  writ  of  certiorari,  which  was 
granted. 

Mr.  S.  Hamilton  OraTos  argued  the 
cause  and  filed  a  brief  for  petitioner: 

The  words  "The  property  of  the  bank- 
rupt," as  used  in  the  act  and  the  decisions, 
mean  only  the  property  to  which  the  bank- 
rupt is  beneficially  entitled,  and  do  not  in- 
clude property  to  whioh  h^  has  the  bare 
legal  title. 

Hetoit  v.  Berlin  Maoh,  Works,  194  U.  S. 
296,  48  L.  ed.  986,  24  Sup.  Ot  Rep.  690; 
Low  V.  Welch,  139  Mass.  33,  29  N.  E.  216. 

Bankrupt  and  insolvent  laws  are  intended 
to  secure  the  application  of  the  effects  of 
the  debtor  to  the  payment  of  his  debts 
(omitting  question  of  discharge),  and  do 
not  affect  property  held  in  trust. 

2  Kent,  Com.  pp.  389-400;  Kip  v.  Bank 
of  New  York,  10  Johns.  63;  Dewier  v. 
Stewart,  7  Johns.  Ch.  52;  Yatea  v.  Curtis, 
5  Mason,  80,  Fed.  Gas.  No.  18,127. 

The  object  of  bankruptcy  acts,  the  funda- 
mental principle  upon  which  they  are  found- 
ed, so  far  as  creditors  are  concerned  (other 
than  the  subject  of  discharge),  is  to  take 
possession  of,  through  tne  medium  of  a 
trustee,  the  property  of  the  insolvent  debtor, 
convert  the  same  into  money,  and  distribute 
it  among  the  general  creditors  without 
preference.  For  that  purpose,  and  that 
alone,  the  bankruptcy  act  declares  void  cer- 
tain liens  acquired  within  a  specified  time 
upon  the  property  of  the  bankrupt. 

Mayer  y.  Bellman,  91  U.  S.  503,  23  L. 
ed.  379;  Yeaiman  v.  New  Orleans  8av,  Inst, 
95  U.  S.  764,  24  L.  ed.  589;  Steuxtrt  t. 
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Piatt,  101  U.  S.  731,  25  L.  ed.  816;  Cofmer 
V.  Long,  104  U.  S.  244,  26  L.  ed.  729. 

The  bankruptcy  act  does  not  rest  t*^* 
trustee  with  any  better  right  or  title  to  •  ■<» 
bankrupt's  property  than  belongs  to  '  m^ 
bankrupt  or  to  his  creditors  at  the  tiae 
when  the  trustee's  title  accrues. 

Hewit  V.  Berlin  Mach,  Works,  194  l\ 
S.  302,  48  L.  ed.  988,  24  Sup.  Ct.  Rep  »/  • 

The  object  of  a  bankruptcy  act,  so  fir  « 
creditors  are  concerned,  is  to  secure  eqiulitr 
of  distribution  among  them  of  the  pr«^p*r:T 
of  the  bankrupt. 

Pirie  v.  Chicago  Title  d  T.  Co.  182  I .  S. 
449,  45  L.  ed.  1178,  21  Sup.  Ct.  Rep.  906. 

The  trustee  occupies  no  higher  poNitius 
than  the  bankrupt  and  his  general  creditors 
as  of  the  date  the  petition  was  filed  except 
as  to  an  encumbrance  which  is  void  bv  some 
positive  provision  of  the  set. 

Thompson  v.  Fairbanks,  196  U.  S.  51«.  49 
L.  ed.  577,  25  Sup.  Ct.  Rep.  306 ;  Re  Qan^^ 
toich,  53  C.  C.  A.  olO,  115  Fed.  87. 

The  act  creates  no  assets  and  does  not  at- 
tempt to  deal  with  the  rights  which  mar 
exist  between  a  creditor  of  a  bankrupt  tad 
a  third  party.  The  relations  of  the  credit«.r. 
his  right  to  collect  of  others,  the  per-ioiul 
security  he  may  have  or  acquire,  are  no  eon- 
cem  whatever  of  the  bankrupt's  tniste«e.  It 
is  immaterial  whether  rights  which  do  not 
affect  the  bankrupt's  estate  uere  creat..!  . 
contract  or  by  the  failure  of  a  third  partv 
to  comply  wiUi  some  statutory  requirement 

8 warts  v.  Fourth  Nat,  Bank,  54  C.  C  A 
387,  117  Fed.  7. 

In  the  exposition  of  a  statute  the  inteo 
tion  of  the  lawmaker  will  prevail  over  the 
literal  sense  of  the  terms,  and  its  mwa 
and  intention  will   prevail  over  th:>  ttrki 
letter. 

1  Kent,  Com.  461. 

It  is  a  general  rule  that  the  cardinal 
purpose  or  intoit  of  the  whole  act  •hall 
control,  and  to  effectuate  that  intent  a  limi- 
tation, if  necessary,*  will  be  placed  on  Xht 
sense  of  general  terms. 

Sutherland,  Stat.  Const   p.  318. 

A  lien,  to  be  void  under  9  67f,  mutt  bt 
upon  property  which  passes  to  the  tmstM 
of  the  bankrupt  (under  other  provision  U 
the  act)  as  a  part  of  the  bankrupt's  etut^. 

Powers  Dry  Goods  Co,  v.  NeUom,  10  N. 
D.  580,  58  L.ItA.  770,  88  N.  W.  703;  Frt 
me  V.  Nelson,  179  Mass.  456,  88  An.  Si 
Hep.  391,  61  N.  E.  40;  MeKenney  v.  Chtmj, 
118  Oa.  387,  45  S.  £.  433;  Doyle  v.  Btsti. 
22  R.  I.  213,  47  AU.  213;  Metcast  Bfr^$  f 
Barker,  187  U.  S.  165,  47  L.  ed.  l£i  i^ 
Sup.  Ct  Rep.  67. 

Messrs,  Holoaea  Oommd  and  WlllU* 
Gordon  Robertson  also  argued  the  cjiti«f 
for    petitioner.    For   their   content ioD«  «^ 
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their  brief  as  reported  in  MoHarg  y.  Staake, 
post,  971. 

Messrs  Arthur  0«  Diekson,  John 
Dickey,  Jr.,  and  8.  Griffin  argued  the 
cause,  and,  with  Messrs,  H,  Gordon  Mo- 
Couch,  M.  Oriffin,  and  Samuel  W.  Cooper, 
filed  a  brief   for   respondent. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

At  the  time  these  attachments  were  lev- 
ied, the  title  to  the  property  in  question 
stood  in  the  name  of  Baird,  and  the  at- 
taching creditors,  by  their  levies,  secured 
a  preferential  lien  upon  the  property,  not 
only  as  against  Baird,  but  also  as  against 
the  furnace  company,  which  received  a 
deed  to  the  property  November  5,  1900,  aft- 
er the  attachments  had  been  levied.  These 
attachments,  however,  were  annulled  by  the 
filing  of  a  petition  in  bankruptcy  against 
Baird  within  four  months  after  the  attach- 
ments were  levied,  and  if  the  case  stood 
upon  this  fact  alone  there  could  be  no 
doubt  that  the  property  would  pass  to  the 
trustee  of  the  furnace  company,  discharged 
of  the  lien  of  the  attachments.  We  are  not 
concerned  here  with  any  conflicting  rights 
of  the  two  trustees,  Staake  and  Shimer, 
since  they  were  both  appointed  receivers 
of  the  Roanoke  Furnace  Company,  and  the 
only  claim  made  by  Shimer  now  is  that,  if 
the  attachments  be  continued,  the  petitioner 
Staake  be  required  to  abate  his  claim 
|145]against  the  ^estate  of  the  furnace  company 
by  the  amount  of  tnese  attachments.  It  is 
therefore  unnecessary  to  consider  whether, 
if  the  attachments  were  annulled,  the  prop- 
erty would  pass  unencumbered  to  the  trustee 
of  the  furnace  company,  since,  as  stated 
by  the  district  judge,  the  demurrer  to  the 
petition  is  intended  merely  to  raise  the 
question  whether  the  trustee  of  Baird's 
estate  or  the  attaching  creditors  shall  have 
the  benefit  ot  the  attachments. 

This  depends  upon  the  peculiar  terms  of 
i  67  of  the  bankrupt  act,  which  provides  as 
follows : 

"Sec.  67f.  That  all  levies,  judgments,  at- 
tachments, or  other  liens  obtained  through 
le^l  proceedings  against  a  person  who  is 
uisolvent,  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bank- 
ruptcy against  him,  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  bank- 
nipt,  and  the  property  aflfected  by  the  levy, 
judgment,  attachment,  or  other  lien  shall 
^  deemed  wholly  discharged  and  released 
from  the  same,  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt,  un- 
^««  the  court  shall,  on  due  notice^  order  that 
'*e  right  under  such  levy^  judgment^  attach- 
went,  or  other  lien  shall  he  preserved  for 
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the  benefit  of  the  estate;  and  thereupon  the 
same  may  pass  to  and  shall  be  preserved  by 
the  trustee  for  the  benefit  of  the  estate  as 
aforesaid.  And  the  court  may  order  such 
conveyance  as  shall  be  necessary  to  carry 
the  purposes  of  this  section  into  effect :  Pro- 
vided, That  nothing  herein  contafned  shall 
have  the  effect  to  destroy  or  impair  the  title 
obtained  by  such  levy,  judgment,  attach- 
ment, or  other  lien,  of  a  bona  fide  purchaser 
for  value  who  shall  have  acquired  the  same 
without  notice  or  reasonable  cause  for  in- 
quiry." 

Section  67c,  which  also  treats  of  liens 
created  by  attachments  on  mesne  process, 
and  provides  for  their  dissolution,  in  the 
last  clause  declares  that — "if  the  dissolu- 
tion of  such  lien  would  militate  against  the 
best  interests  of  the  estate  of  such  person, 
the  same  shall  not  be  dissolved,  but  the 
trustee  of  the  estate  of  such  person,  for  the 
benefit  of  the  state,  shall  be  subrogated  to 
the  rights  of  the  *holder  of  such  lien,  and[146] 
empowered  to  perfect  and  enforce  the  same 
in  his  name  as  trustee,  with  like  force  and 
eflTect  as  such  holder  might  have  done  had 
not  bankruptcy  proceedings  intervened."  [30 
Stat,  at  L.  664,  565,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  pp.  3440,  3450.] 

This  section  (67f)  makes  two  distinct 
provisions  for  the  disposition  of  the  prop- 
erty of  an  insolvent  attached  within  four 
months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him.  First,  such  at- 
tachments shall  be  declared  null  and  void, 
and  the  property  aflfected  shall  be  deemed 
released,  and  shall  pass  to  the  trustee  of  the 
estate  of  the  bankrupt;  or  second,  the  court 
may  order  that  the  right  acquired  by  the 
attachment  shall  be  preserved  for  the  benefit 
of  the  estate.  In  the  first  case  the  whole 
property  passes  free  from  the  attachment. 
In  the  second^  so  much  of  the  value  of  the 
property  attached  as  is  represented  by  the 
attachments  passes  to  the  trustee  for  the 
benefit  of  the  entire  body  of  creditors;  that 
is,  "for  the  benefit  of  the  estate," — in  other 
words,  the  statute  recognizes  the  lien  of  the 
attachment,  but  distributes  the  lien  among 
the  whole  body  of  creditors. 

The  first  provision  contemplates  the  at- 
tachment of  property  to  which  the  bankrupt 
has  the  complete,  legal,  and  equitable  title, 
which,  as  soon  as  the  attachment  is  dis- 
solved, passes  at  once  to  the  bankrupt's  trus- 
tee as  part  of  his  estate.  The  second  provi- 
sion evidently  does  not  apply  to  this,  as 
there  is  no  object  in  preserving  the  lien  of 
the  attachment  for  the  benefit  of  the  estate, 
since,  under  the  first  clause,  the  entire 
value  of  the  property  attached  passes  to  the 
trustee,  free  from  the  attachment.  The  sec- 
ond clause  contemplates  property  in  which 
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the  bankrupt  has  an  interest  which  has  been 
secured  to  attaching  creditors  by  the  levy  of 
the  writ,  but  which  might  have  passed  to 
another  person,  as,  for  instance,  a  purchaser 
under  an  unrecorded  deed,  but  for  the  fact 
that  the  attaching  creditors  had  acquired  a 
prior  lien  thereon.  In  such  case  the  statute 
recognizes  the  validity  of  the  lien,  but  pre- 
serves it  for  the  benefit  of  the  entire  body 
of  creditors,  by  reason  of  the  fact  that  the 
attachment  was  dissolved  as  a  preferential 

[147]  lien  'in  favor  of  the  attaching  creditors,  by 
the  instftution  of  proceedings  in  bankruptcy. 
In  the  present  case  Baird  had  contracted 
to  convey  the  property  to  the  Roanoke  Fur- 
nace Company,  possession  had  been  taken, 
and  the  consideration  paid,  but  the  deed  was 
not  actually  executed  and  recorded  until  aft- 
er the  attachment  had  been  levied.  1  ence, 
under  the  Virginia  statute,  the  validity  of 
which  is  not  questioned,  the  lien  of  the  at- 
tachment took  precedence  of  the  deed, 
and  would  have  remained  a  prior  lien, 
had  •  it  not  been  for  the  institution 
of  the  bankruptcy  proceedings  within 
four  months.  This  dissolved  the  at- 
tachment, and,  had  the  case  rested  here,  the 
property  would  have  apparently  passed  to 
the  furnace  company,  or  to  its  trustee  in 
bankruptcy,  Shimer;  but  at  this  point  the 
court,  under  the  second  proviso  of  §  67f,  in- 
terposed and  recognized  the  lien  of  the  at- 
tachment ;  not,  however  solely  for  the  benefit 
of  the  attaching  creditors,  but  for  the  bene- 
fit of  Baird's  estate.  Shimer  made  no  ob- 
jection, and  the  court  declined  to  express 
an  opinion  as  to  his  rights. 

This  is  one  of  the  very  contingencies  pro- 
vided for  by  the  second  clause  of  the  section,, 
which  apparently  vests  in  the  court  a  cer- 
tain discretion  with  regard  to  the  preserva- 
tion of  the  right  acquired  under  the  attach- 
ment or  other  lien.  In  this  case  the  court 
recognized  the  validity  of  the  lien,  the  trus- 
tee of  the  furnace  company  making  no  ob- 
jection to  this;  but  the  attaching  creditors 
insist  that,  as  the  lien  was  acquired  for 
their  own  benefit,  th^  should  not  be  re- 
quired to  share  with  the  general  creditors 
of  Baird's  estate. 

Their  argument  is  based  upon  the  theory 
that  the  second  clause  was  not  intended  to 
apply  to  liens  acquired  upon  the  estate  of 
third  parties,  but  to  property  which  would 
have  passed  to  Baird's  trustee  had  the  at- 
tachment not  been  levied.  In  other  words, 
that  the  bankruptcy  court  has  nothing  to 
do  with  the  property,  since  it  really  did  not 
belong  to  the  bankrupt,  and  would  have 
passed  to  his  vendee  if  the  attachments 
had  not  been  levied  upon  it.     Indeed,  the 

r243]opiiiion  especially  *  finds  that  'liad  valid  at- 
tachments not  been  levied,  the  property 
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would  have  passed  to  the  trustee  of  the  Rna- 
noke  Furnace  Company.*' 

To  what  extent  liens  obtained  by  prior  ju- 
dicial proceedings  shall  be  recognized  u  a 
matter  wholly  within  the  discretion  of  Con- 
gress. It  might  have  validated  all  soeb 
liens,  even  tnough  obtained  the  dAv  before 
proceedings  were  instituted.  It  might  prob- 
ably have  invalidated  all  such  liens  who- 
ever obtained.  It  took  a  middle  coune.  and 
invalidated  all  liens  obtained  through  le^nl 
proceedings  within  four  months  prior  to  the 
filing  of  the  petition,  but  at  the  same  time 
preserved  to  the  general  body  of  cn*iIitor«, 
as  against  third  parties  (such  as  purchasers 
under  an  unrecorded  deed),  such  liens  an  at- 
taching creditors  had  secured  upon  property 
which  would  have  passed  to  the  Bub<e*^uent 
purchaser  in  case  the  attachment  had  nnt 
been  levied.  It  is  true  that  the  attirhing 
creditors  are  thereby  deprived  of  the  frniti 
of  their  diligence,  but  the  same  thing  voold 
have  happened  had  the  attachment  been  ler- 
ied  upon  property  to  which  the  bankrupt 
had  the  whole  and  undisputed  title,  or  of 
which  he  had  made  a  fraudulent  conveyance. 
As  remarked  by  the  district  judge,  '^  esMi 
where  the  bankrupt  makes  a  valid  convey- 
ance, or  where  his  fraudulent  vendee  maket 
a  valid  conveyance,  the  purpose  of  the 
law  is  worked  out  by  preserving  and 
enforcing  the  liens  of  the  attaching 
creditors  for  the  pro  rata  benefit  of  til  the 
creditors."    [126  Fed.  847.] 

Section  67f  is  merely  carrying  out  the 
general  purposes  of  the  act.  of  securing  to 
the  creditors  the  entire  property  of  the 
bankrupt,  reckoning  as  part  of  such  prop- 
erty liens  obtained  by  attaching  creditor! 
against  real  estate  which  had  been  train- 
ferred  to  another,  though  no  deed  had  been 
actually  executed  and  recorded. 

The  argument  that  §  67/  in  question  here 
refers  only  to  liens  upon  property  which,  if 
such  liens  were  annulled,  would  pass  to  the 
trustee  of  the  bauKrupt,  we  think  is  oa- 
sound,  since  that  contingency  is  amply  pro- 
vided for  by  the  prior  clause  of  the  vrtioa 
annulling  all  such  liens  and  providing  •tS«*,[I4i] 
property  aflTected  thereby  shall  ps«  to  t^< 
trustee  as  a  part  of  the  estate.  l>d'»r  the 
argument  of  the  attaching  creditors  io  tUf 
case,  the  subsequent  clause  would  be  entirely 
unnecessary.  This  clause  evidently  contem 
plates  that  attaching  creditors  may  acqoif* 
liens  upon  property  which  would  not  past  to 
the  bankrupt  if  the  liens  were  absolutely  sa* 
nulled,  and  therefore  recognises  ^uch  Mtm, 
but  extends  their  operation  to  the  generti 
creditors.  Had  no  proceedings  in  binkTupl* 
cy  been  taken,  doubtless  this  property  woaW 
have  been  sold  for  the  benefit  of  the  attach 
ing  creditors. 

The  general  rule  relied  upon  by  the  bsnk 
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to  this  case,  that  the  words  "property  of  the 
bankrupt**  mean  only  the  property  to  which 
the  bankrupt  is  beneficially  entitled,  and  do 
not  include  property  to  which  he  ha^  only  a 
bare  legal  title,  is  perhaps  justified  by  our 
decision  in  Heioit  v.  Berlin  Mach.  Works, 
194  U.  S.  296,  48  L.  ed.  986,  24  Sup.  Ct.  Rep. 
690.  But  the  extent  to  which  the  bankrupt- 
cy court  shall  recognize  the  rights  obtained 
by  creditors  upon  property  attached  n3  the 
property  of  the  bankrupt,  though  in  fact 
such  property  had  been  conveyed  by  an  un- 
recorded contract,  is  a  matter  solely  within 
the  discretion  of  Congress.  The  liens  ac- 
quired in  this  case  were  liens  upon  property 
which,  as  to  attaching  creditors,  was  the 
property  of  the  bankrupt,  and  Congress  may 
lawfully  insist  that  it  shall  be  reckoned  as 
a  part  of  his  estate,  and  pass  to  the  trustee. 
As  remarked  by  the  court  of  appeals:  "The 
rule  that  the  trustee  takes  the  estat'^  of  the 
bankrupt  in  the  same  plight  as  the  bank- 
nipt  held  it  is  not  applicable  to  lions  which, 
although  valid  as  to  the  bankrupt,  are  in- 
valid as  to  creditors."  [66  C.  C.  A.  650,  133 
Fed.  720.] 

If  the  interest  of  Baird  in  this  property 
were  sold  solely  for  the  benefit  of  the  at- 
taching creditors,  it  would  obviously  result 
in  a  preference  to  those  creditors  over  the 
general  creditors  of  his  estate,  and  in  fraud 
of  the  bankruptcy  act,  which  is  designed  tJ 
secure  equality  among  all  creditors. 

The  judgment  of  the  Court  of  Appeals  is 
tgirmed. 


050]  •HENRY  K,  McHARG,  Receiver,  ei  al.,  Pe- 
titioners, 

V. 

WILLIAM  H.  STAAKE,  Trustee. 

(See  8.   C.  Reporter's  ed.  150.) 

Thii   case    is    governed    by    the    decision    In 
«r«t  Hat.  Bank  v.  Staake,  ante,  967. 

[No.  214.] 

Argued  March  15,  16,  1906,    Decided  April 

SO,  1906, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  an  order  affirming 
a  decree  of  the  District  Court  for  the  West- 
ern District  of  Virginia,  preserving,  for 
the  benefit  of  the  bankrupt  estate,  liens 
acquired  by  attaching  creditors  on  real  prop- 
er^ of  the  bankrupt,  which,  but  for  such 
attachments,  would  have  passed  to  a  pur- 
diaser  under  an  unrecorded  deed.  Affirmed, 
See  same  case  below,  66  0.  C  A.  547,  133 
Fed.  717. 
t02U.S. 


Messrs.  William  Gordon  Robertson 
and  Holmes  Conrad  argued  the  cause, 
and,  with  Mr,  Edward  W.  Robertson,  filed 
a  brief  for  petitioners: 

Both  under  the  present  law  and  under  the 
law  of  1867  the  trustee  in  barJiruptoy  takes 
no  greater  interest  in  the  property  thap  the 
bankrupt  himself. 

Mattocks  V.  Baker,  2  Fed.  455;  Teatnian 
V.  New  Orleans  8av.  Inst.  95  U.  S.  7G4,  24 
L.  ed.  589;  Stewart  v.  Piatt,  101  U.  S.  731, 
25  L.  .ed.  816;  Re  New  York  Economical 
PHnting  Co.  49  C.  C.  A.  133,  110  Fed.  514: 
Hetcit  V.  Berlin  Mach.  Works,  194  U.  S. 
296,  48  L.  d.  986,  24  Sup.  Ct.  Rep.  690. 

Independent  of  the  bankrupt  law  it  has 
been  held  in  Virginia  that  a  debtor  can 
make  an  assignment  preferring  certain  cred- 
itors and  it  will  be  good  against  creditors 
whose  claims  are  postponed,  and  this  is 
true  in  a  large  number  of  states;  and  the 
main  object  of  the  provision  of  the  Con- 
stitution of  the  United  States  that  **Con- 
gress  shall  have  power  to  establish  uni- 
form laws  on  the  subject  of  bankruptcies 
throughout  the  United  States"  was  to  enable 
Congress  to  put  it  out  of  the  power  of  an 
insolvent  debtor  to  do  injustice  to  his  credit- 
ors by  making  fraudulent  preferences. 

McKenney  v.  Cheney,  118  Ga.  387,  45  S.  E. 
433;  Swarts  v.  Fourth  Nat.  Bank,  54  C.  C. 
A.  387,  117  Fed.  3. 

Section  67f,  after  providing  that  the  at- 
tachments and  other  liens  therein  men- 
tioned shall  be  decreed  rull  and  void  in  case 
the  party  is  adjudged  a  bankrupt,  declares 
that  the  ^rope.ty  covei;ed  by  the  lien  shall 
be  decreed  "wholly  discharged  and  released 
from  the  same  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt." 
This  language  clearly  shows  that  the  prop- 
erty to  which  the  section  refers  is  prop- 
erty which,  but  for  the  lien,  would  pass  to 
the  trustee  of  the  bankrupt. 

Powers  Dry  Goods  Co.  v.  Nelson,  10  N. 
D.  580,  58  L.R.A.  770,  88  N.  W.  703; 
Frazee  ▼.  Nelson,  179  Mass.  456,  88  Am. 
St.  Rep.  391,  61  N.  E.  40;  McKenney  v. 
Cheney,  supra. 

The  trustee  in  bankruptcy  of  Baird  could 
stand  in  no  higher  position  than  a  general 
assignee  to  whom  a  deed  had  been  made  by 
Baird  conveying  the  property  for  the  bene- 
fit of  all  of  his  creditors.  If  such  a  general 
assignment  had  been  made,  it  is  obvious 
that  the  property,  the  title  of  which  had 
passed  to  the  furnace  company,  could  not 
have  been  conveyed  to  the  general  assignee. 

Re  Orissler,  136  Fed.  754. 

The  trustee  takes  not  as  an  innocent  pur- 
chaser, but  subject  to  all  valid  claims,  liens, 
and  equities. 

OoUier,  Bankr.  6th  ed.  p.  654;   Chatta- 
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nooga  Nat,  Bank  y,  RofM  Iron  Oo,  4  Am. 
Bankr.  Rep.  441,  102  Fed.  765;  Winaor  v. 
McLellan,  2  Story,  492,  Fed.  Cas.  No.  17,- 
887 ;  Re  New  York  Economical  Printing  Co. 
49  C.  G.  A.  133,  6  Am.  Bankr.  Rep.  615, 
110  Fed.  514. 

Mr.  S.  Han&iltoB  GraTes  also  argued 
the  'cause  for  petitioners.  For  his  conten- 
tions see  his  brief  as  reported  in  First  Nat. 
Bank  t.  Staake,  ante,  967. 

Messrs.  Arthur  G.  IHoksdn,  John 
Diokey,  Jr.,  and  S.  Griffin  argued  the 
cause,  and,  with  Messrs.  E.  Gordon  Couch, 
M.  Oriffin,  and  Samuel  W,  Cooper,  filed 
a  brief  for  respondent. 

Per  Curiam}  As  the  facts  in  this  case 
are  practically  the  same  as  those  set  forth 
in  the  preceding,  and  the  legal  principles  are 
identical,  this  is  also  affirmed. 

Mr.  Justice  Harlan,  Mr.  Justice  White, 
and  Mr.  Justice  Peokham  dissented  in  both 
oases. 


ROBERT    SAWYER   and    Arthur    Adami, 

Plffs.   in   Err., 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter**  ed.  150-168.) 

!•  Jvrr— conditional    or  qnal  filed   ehal- 

lense.— The  conditional  or  qaallfled  right  of 
challenge  on  behalf  of  the  Federal  goyem- 
ment  in  a  criminal  case,  which  has  the  effect 
of  setting  aside  a  Juror  until  tlye  panel  is 
exhausted,  without  assigning  any  cause,  still 
exists  in  those  states  where  such  practice 
obtains,  notwithstanding  the  enactment  of 
the  acts  of  March  3,  1865  (13  Stat,  at  L. 
600,  chap.  86),  and  June  8,  1872  (17  Stat 
at  L.  282,  chap.  333),  giving-  peremptory 
challenges  to  the  government.  If  such  prac- 
tice has,  conformably  to  the  act  of  July 
20,  1840  (5  Stat  at  L.  394,  chap.  47,  U. 
8.  Rev.  Stat  i  800,  U.  S.  Comp.  Stat  1901, 
p.  623),  been  adopted  by  a  court  rule  In 
the  Federal  courts. 
S.  Jnrr— conditional  or  qnalilled  ehal- 
lenses.— There  has  been  no  unreasonable 
exercise  of  the  conditional  or  qualified  right 
of  challenge  on  behalf  of  the  Federal  govern- 
ment  In  a  criminal  case,  which  has  the  effect 
of  setting  aside  a  Juror  until  the  panel  Is 
exhausted,  without  assigning  cause,  where 
neither  the  government  nor  the  defendants 
had  exhausted  all  their  peremptory  chal- 
lenges when  the  Jury  was  obtained. 

8.  'WItneue*— croBs-examlnation  of  ac- 


NoTB. — On  the  oross-ewamination  of  the  de- 
fendant in  criminal  cases — see  note  to  People 
v.  Tlce.  15  L.R.A.  669. 

On  reversal  of  conviction  for  unfair  or  ir- 
relevant argument  or  statements  of  fact  5y 
prosecuting  attorney — see  notes  to  People  v. 
Fielding,  46  L.R.A.  641,  and  Hall  r.  United 
States,  37  L.  ed.  U.  S.  1003. 
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cased.— A    prisoner    who    takes    the  ttui 

In  his  own  behalf  waives  his  eonstltadoMl 
privilege  of  silence,  and  may  be  ctom^x- 
amlned  upon  his  evidence  In  chief  sm  t» 
the  circumstances  connecting  him  with  tkt 
crime  with  the  same  latitude  that  voold 
be  exercised  In  the  case  of  an  ordinary  wft- 
ness. 

4.  Appeal— 'harm  leas    err 
ination  of  aceosed.— Error  In 

Ining  the  accused  with  referaice  to  prerioa 
misconduct  which  has  no  tendency  to  con- 
nect him  with  the  offense  chargol  It  ooc 
available  on  a  writ  of  error,  where  the  wit- 
ness denied  snch  misconduct  and  no  attcnpt 
was  made  to  contradict  his  denial. 

5.  Appeal— improper  arirnaaeat— correc- 
tion and  witlidravral.— An  improper  re- 
mark by  the  district  attorney  in  ramalag 
up  before  the  Jury  Is  not  groond  for  re- 
versing a  conviction,  where  the  ooort  oe 
objection,  held  such  remark .  to  be  improper, 
and  the  counsel  withdrew  it  and  apoloftied 
for  it 

6.  Trial— condnet  of  jadgtj  ealiag  •• 
exceptionii.— The  trial  court  does  not  err 
in  characterising  as  frivolous  an  ezceptloa 
to  its  action  on  objection  to  an  improper 
argument  by  the  district  attorney  ia  toa* 
mlng  up  before  the  Jury,  where  the  court 
held  such  argument  to  be  improper,  aad  tke 
district  attorney  withdrew  It  and  apoloflMl 
for  It 


7.  Appeal— 1 

—No  harm  Is  done  bj  charging  the  Jory 
that  the  accused  were  not  charged  witk 
the  murder  of  a  certain  person,  wbeo  the 
indictment  in  fact  contained  his  name  u 
one  of  those  whose  murder  was  alleged 
where  the  court  also  said  that  if  so  charged 
in  the  indictment  there  was  no  evidcMe  li 
sustain  that  charge. 

[No.  663;] 

Argued  April  4,  5,  1906.    Decided  April  3$, 

1906. 

PJ  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
North  Carolina  to  review  a  convictioa  ol 
murder.    Affirmed. 


Statement  hj  Mr.  Justice  Po«kkaai 
The  writ  of  error  in  this  ease  brings  be- 
fore this  court  a  judgment  of  oonrietioa  ol 
murder,  rendered  in  the  circuit  court  of  tht 
United  States  for  the  eastern  district  «f 
North  Carolina. 

The  plaintiffs  in  error  were  indicted  si 
the  fall  term,  1906,  of  the  United  Statss  dis- 
trict court  for  the  eastern  district  of  Kortk 
Carolina,  Wilmington  division,  for  the  nnr 
der,  by  shooting,  on  the  28th  dmj  of  October. 
1906,  of  E.  R.  Rumill,  captain,  John  T.  Hall 
mate,  John  Falbe,  cook,  C.  L.  Smith,  «b- 
gineer,  and  John  S.  Coakley,  snamin  eonh 
mitted  on  the  high  seas  and  within  the  jn- 
risdiction  of  the  court  wherein  the  indkt- 
ment  was  found,  and  on  board  of  the  Aneri- 
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can  vessel  called  the  Harry  A.  Berwin.  The 
indictment  alleged  that  after  the  shooting 
the  deceased  were  thrown  into  the  sea. 
Upon  the  trial  of  the  plaintiffs  in  error  in 
November,  1905,  in  the  United  States  circuit 
court  for  the  eastern  district  of  North  Car- 
olina, to  which  court  the  indictment  had 
been  duly  transferred  for  trial,  they  were 
convicted  of  the  murder  of  the  first  four 
named  in  the  indictment.  The  court  told 
the  jury  that  the  defendants  were  not 
charged  with  killing  Coakley,  and,  if 
charged  in  the  bill,  there  was  no  evidence 
to  support  the  charge. 
[152]  *There  is  no  question  made  as  to  the  suf- 
ficiency of  the  indictment  or  of  the  juris- 
diction of  the  coiirt. 

It  appeared  on  the  trial  that  the  plaintiffs 
in  error  were  part  of  the  crew,  and,  togeth- 
er with  one  Henry  Scott,  who  was  also  one 
of  the  crew,  were  the  only  living  persons 
found  on  the  Berwin  when  they  were  ar- 
rested by  the  crew  of  a  small  boat,  that  was 
put  off  from  a  schooner  called  the  Blanche 
H.  King,  which  was  then  proceeding  on  a 
voyage  up  the  coast  from  Brunswick, 
Georgia,  to  Philadelphia,  Pennsylvania,  and 
had  arrived  at  a  point  about  32  miles  south- 
west from  Cape  Fear  bar.  The  attention  of 
Captain  John  W.  Taylor,  of  the  schooner, 
was  directed  about  9  o'clock  in  the  evening 
in  the  month  of  October,  1905,  to  a  vessel 
just  ahead  of  him,  on  account  of  the  man- 
ner in  which  she  was  carrying  her  lights, 
and  because  she  was  right  in  the  track  of 
his  own  vessel.  He  sent  a  small  boat, 
manned  by  several  seamen,  to  the  ves- 
sel (which  proved  to  be  the  Berwin),  and 
the  boat  brought  back  the  plaintiffs  in  er- 
ror and  Scott,  who,  on  being  brought  to.  the 
deck  of  the  vessel  and  telling  their  story, 
were  put  in  irons  by  direction  of  the  captain, 
who  then  steered  his  vessel  for  the  nearest 
port,  which  was  Southport,  North  Carolina, 
where  the  men  were  delivered  to  the  Federal 
authorities.  Upon  the  trial  of  the  indict- 
ment which  was  found  against  the  plaintiffs 
in  error,  the  man  Scott  was  called  as  a  wit- 
ness, and  swore  to  the  murder  by  the  plain- 
tiffs in  error  while  the  vessel  was  at  sea, 
and  on  or  about  October  28,  1905. 

Scott  was  subsequently  indicted  alone  for 
the  murders,  and  was  also  convicted,  the 
plaintiffs  in  error  being  witnesses  against 
him,  and  they  testified  that  he  committed 
the  murders.  He  has  been  reprieved  by  the 
President,  so  that  he  may  be  again  used  as 
a  witness  against  the  plaintiffs  in  error  in 
<^e  of  a  new  trial  being  granted  to  them. 

Afr.  Gorooran  Thom  argued  the  cause, 
and,  with    Messrs.    George    Rountree    and 
Harry  P.  Blair,  filed  a  brief  for  plaintiffs 
in  error: 
202  H,  8.  U.  S.,  Book  50. 


At  common  law,  prior  to  the  reign  of  Ed- 
ward I.,  the  government  had  the  right  to 
challenge  as  many  jurors  peremptorily  as  it 
pleased.  This  was  the  cause  of  great  in- 
justice to  the  defendants,  and  also  caused 
great  delay  in  the  trial  of  cases.  By  the 
statute  of  33  Edw.  I.,  this  right  of  per- 
emptory challenge  was  taken  away  and  the 
right  of  the  prosecution  to  challenge  jurors 
was  limited  to  challenges  for  cause.  There 
then  sprang  up  the  privilege  of  the  prosecu- 
tion to  stand  venire  men  aside  and  put 
them  at  the  foot  of  the  panel. 
.  United  States  v.  Marchant,  12  Wheat. 
480,  6  L.  ed.  700 ;  United  States  v.  Shackle- 
ford,  18  How.  588,  15  L.  ed.  495;  United 
States  V.  Douglass y  2  Blatchf.  207,  Fed.  Cas. 
No.  14,989;  Sealy  v.  State,  1  Ga.  213,  44 
Am.  Dec.  641 ;  Mathis  v.  State,  31  Fla.  316, 
12  So.  681 ;  Rex  v.  Parry,  7  Car.  &  P.  836; 
Reg,  V.  Frost,  9  Car.  &  P.  129;  1  Chitty, 
Crim.  Law,  534;  Bacon,  Abr.  title  Juries,  E. 
10;  Hayes  v.  MissouH,  120  U.  S.  68,  71,  30 
L.  ed.  578,  580,  7  Sup.  Ct.  Rep.  350. 

This  rule  was  in  force  in  the  Federal 
courts  when  the  government  had  no  right  of 
peremptory  challenge. 

United  States  v.  Marchant,  supra;  United 
States  V.  Wilson,  Baldw.  82,  Fed.  Cas.  No. 
16,730 ;  United  States  v.  Douglass  and  Unit- 
ed States  V.  Shackleford,  supra. 

But  as  the  right  of  challenging  jurors 
peremptorily  has  now  been  given  the  prose- 
cution, it  should  stand  on  the  same  footing 
with  the  defense,  and  either  exercise  the 
right  of  challenge  at  once  or  not  at  all. 

United  States  v.  Butler,  1  Hughes,  457, 
Fed.  Cas.  No.  14,700. 

This  decision  was  rendered  in  the  Colum- 
bia circuit  of'^outh  Carolina,  where  the 
right  of  qualified  peremptory  challenge  was 
recognized  in  the  state  practice. 

State' Y.  Stephens,  13  S.  C.  285;  State  v. 
Barrontine,  2  Nott  &  M'C.  553;  State  v. 
Wise,  7  Rich.  L.  412. 

It  was  not  contended  by  the  government 
in  this  case  that  there  was  any  rule  in  the 
circuit  court  of  the  United  States  for  the 
eastern  district  of  North  Carolina  adopting 
the  practice  of  the  state  in  this  particular. 

See  United  States  v.  Shackleford,  supra; 
United  States  v.  Devlin,  6  Blatchf.  73,  Fed. 
Cas.  No.  14,953;  Letois  v.  United  States, 
146  U.  S.  370,  36  L.  ed.  1011,  13  Sup.  Ct. 
Rep.  136. 

A, party  has  no  right  to  cross-examine 
any  witness  except  as  to  facts  and  circum- 
stances connected  with  the  matter  stated  in 
his  direct  examination. 

Greenl.  Ev.  §  445;  Philadelphia  d  T.  R, 
Co.  V.  Stimpson,  14  Pet.  448,  10  L.  ed. 
535. 

The  cross-examination  of  persons  who  are 

witnesses  in  their  own  behalf,  when  on  trial 
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for  criminal  offenses,  should,  in  general,  be 
limited  to  matters  pertin^  to  the  issue, 
or  such  as  may  be  proved  by  other  wit- 
nesses. 

People  V.  Brown,  72  N.  Y.  578,  28  Am. 
Rep.  183. 

Of  course,  the  government  would  have  the 
right  to  cross-examine  the  witness  for  the 
purpose  of  impeaching  his  testimony  in  any 
manner  which  would  legitimately  affect  his 
credibility. 

Wigmore,  Ev.  §§2276,  2277,  pp.  3154, 
3161;  AUen  v.  United  States,  52  O.  G.  A. 
597,  115  Fed.  3. 

The  courts  have  uniformly  excluded  ques- 
tions which  do  not  have  that  effect. 

People  V.  Crapo,  76  N.  Y.  288,  32  Am. 
Rep.  302;  People  v.  Brown,  72  N.  Y.  571,  28 
Am.  Rep.  183;  Van  Bokkelen  v.  BerdeU,  130 
N.  Y.  141,  29  N.  E.  254 ;  People  v.  Patrick, 
182  N.  Y.  212,  74  N.  E.  843. 

The  moment  questions  are  asked  concern- 
ing facts  touching  the  witness's  character 
which  are  irrelevant  to  the  facts  in  issue 
for  any  other  purpose  than  to  affect  his 
credibility,  or  which  manifestly  do  not  bear 
on  the  subject  of  credibility,  the  right  of 
cross-examination  is  abused,  and,  on  objec- 
tion, should  be  restrained  within  legitimate 
limits. 

Buel  V.  State,  104  Wis.  132,  80  N.  W,  78; 
Bailey  v.  State,  67  Miss.  333,  7  So.  348; 
State  V.  Carson,  66  Me.  116;  People  v. 
Pinkerton,  79  Mich.  110,  44  N.  W.  180; 
State  V.  Qottfreedson,  24  Wash.  398,  64  Pac 
523;  State  v.  Hale,  156  Mo.  102,  56  S.  W. 
881 ;  Saylor  v.  Com.  97  Ky.  184,  30  S.  W. 
390;  Via  v.  State  (Tex.  Grim.  App.)  74  S. 
W.  764;  Thompson,  Trials,  §  653;  Bullook 
T.  State,  65  N.  J.  L.  557, 96  Am.  St.  Rep. 
668,  47  Atl.  62 ;  State  v.  Barker,  68  N.  J.  L. 
19,  52  AtL  284. 

The  latitude  of  cross-examination  in 
North  Carolina  seems  to  be  broader  than  in 
most  other  jurisdictions  in  America  {State 
V.  Hent  [State  v.  Panooast^  6  N.  D.  616,  35 
L.R.A  518,  67  N.  W.  1052) ;  and  yet  in 
State  V.  Traylor,  121  N.  G.  674,  28  S.  B. 
493,  it  is  definitely  stated  that  such  ques- 
tions as  those  which  were  put  to  Adams  on 
eross-examination  must  be  confined  solely 
to  contradiction  or  impeachment,  and  are 
not  to  affect  the  guilt  or  imiocenoe  of  the 
aoeoiM. 

It  it  error  to  allow  the  erQes-eramlnatton 
otf  the  aoeuted,  who  has  taken  the  stand  in 
his  own  behaU,  which  could  serve  no  other 
purpose  than  to  prejudice  him  before  the 
Jury. 

AUm  T.  VwU9d  Btate9,  9upra;  Eofwmrd 
T.  People,  96  lU.  492;  Qifford  t.  People,  87 
HI.  210;  Biiel  y.  State,  supra;  People  t. 
MoUneum,  82  LIUL  S4S»  not%  168  K.  T. 
264,  61  N.  S.  28«. 
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Even  thou^  the  questions  whieh 
put  to  Adams  on  croes-examinatioa 
answered  in  the  negative,  it  was  still 
to  allow  the  questions  to  be  propounded. 

Bates  V.  State,  60  Ark.  450,  30  8.  W. 
Oale  V.   People,   26   Mich.    161;   Peopis  v. 
WelU,  100  GaL  459,  34  Pac  1078. 

It  can  hardly  be  controverted  that  mmj 
other  witness  would  not  be  allowed  to  tcsdfr 
as  to  the  matter  concerning  wliidi  Adaai 
was  cross-examined. 

Smith  V.  United  States,  161  U.  S.  85,  90, 
40  L.  ed.  626,  627,  16  Sup.  Ct  Rep.  481; 
Morrison  v.  Pettibone,  87  Fed.  330. 

In  the  case  at  bar  the  defendant  Adiat 
WBM  not  even  arrested  for  any  miscondurt, 
but  the  question  was  int^ided  to  prejndiee 
him  with  the  jury  by  showing,  and  it  was  it 
fact  shown,  that  he  had  formerly,  on  a  dif- 
ferent vessel,  quarreled  about  his  food.~thc 
alleged  motive  for  the  preeent  crime.  It  hst 
been  distinctly  held  by  this  court,  that  testi- 
mony of  that  kind  is  improper. 

Boyd  V.  United  States,  142  U.  S.  450.  3S 
L.  ed.  1077,  12  Sup.  Gt  Rep.  292;  BeU  v. 
United  States,  150  U.  S.  76,  37  L.  ed.  1003. 
14  Sup.  Gt  Rep.  22. 

Admitting  that  such  cross-examinatioD 
would  have  been  relevant  simply  for  the 
purpose  of  impeaching  the  veradtv  of 
Adams,  we  submit  that,  at  any  rate,  the 
court  should  have  instructed  the  jury  tliat 
it  was  receivable  only  for  that  purpose ;  and, 
not  having  done  so,  it  is  reversible  error. 
although  the  court  vras  not  requested  so  to 
do. 

State  y.  Parker,  134  N.  G.  200.  46  S.  B. 
511. 

The  argument  of  counad  and  remarks  of 
the  court  are  in  the  highest  dsgrte  m- 
proper. 

lliompson.  Trials,  chap.  90. 

The  language  of  the  district  attomj 
was  calculated,  under  the  conditioBS  under 
which  these  people  were  tried  to  areosi 
prejudice  and  inflame  the  paasiont  of  tht 
jury.  It  exceeds  in  MttemeM  the  Batumi 
exaggeration  often  used  in  the  heat  of  srge- 
ment,  and  comes  within  the  class  of  rvMiki 
frequently  condemned  by  the  oourta. 

HM  y.  United  States,  supra;  Grmsss  f. 
United  States,  150  U.  a  118,  37  L.  ed.  1011. 
14  Sup.  Gt  Rep.  40;  WiUimms  ▼.  VwM 
States,  168  U.  8.  382,  42  L.  ed.  500,  18  So^ 
Gt.  Rep.  92;  Haiwhins  t.  Umied  Stem, 
53  G.  G.  A.  663,  116  FM.  599;  8ms  v. 
Smith,  75  K.  a  306;  CobU  t.  (Mte,  79  X. 
a  589,  26  Am.  Rep.  SSS;  Plirry  t.  Westen 
North  0CNt>Ufi«  &  09.  128  N.  a  471,  »  & 
S.  27. 

It  is  the  duly  of  the  prailfiiv  Jn^i^ 
either  of  his  own  motion  or  upon  the  rr 
qnest  of  the  <^>poeing  party  or  his 
to  interpoM  and  ekeok  the  paity  or  his 


not. 
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sei  in  an  improper  and  prejudicial  line  of 
aigoment.  ^e  duty  is  a  very  plain  one 
and  good  care  ri^ould  be  taken  to  diBoharge 
ft  fully  and  faithfully. 

nxompeon,  Triale,  S  968. 

The  incident  was  prejudicial  to  the  de- 
fendante  in  that  the  action  of  the  court 
tended  to  justify  the  comments  of  the  dis- 
trict attorney  and  unjuartifiably  to  disparage 
counsel  lor  the  defendants,  and  it  is  to  be 
also  noted  that  the  court  did  not  attempt, 
in  his  charge  to  the  jury,  to  remove  the  bad 
fanpression  thus  made. 

Allen  V.  United  Siatea,  52  C.  C.  A.  697, 
115  Fed.  3;  Wilson  v.  United  States,  149 
U.  S.  60,  67,  37  L.  ed.  650,  652,  13  Sup. 
Ct  Rep.  765. 

An  objection  by  an  opposing  counsel, 
promptly  interposed,  followed  by  a  rebuke 
from  the  bench,  and  an  admonition  from 
the  presiding  judge  to  the  jury  to  disregard 
the  prejudicial  statement,  is  generally, 
though  not  always,  held  sufficient  to  cure  the 
prejudice. 

Thompson,  Trials,  9  960.  Hall  v.  United 
States,  150  U.  S.  81,  37  L.  ed.  1007,  14  Sup. 
Ct  Rep.  22. 

How  different  the  action  of  the  court  in 
this  case  from  that  of  the  court  in  the  fol- 
kwing  cases: 

Dunlop  V.  United  States,  165  U.  S.  486, 
41  L.  ed.  799,  17  Sup.  Ot.  Rep.  375 ;  United 
States  V.  Alexander,  119  Fed.  1015;  Wright 
T.  United  States,  48  C.  C.  A.  37,  108  Fed. 
805. 

The  judge  refused  or  failed  to  put  his 
whole  diarge  in  writing,  although  requested 
ao  to  do  at  the  [noper  time. 

Dupree  v.  Virginia  Home  Ins,  Co,  92  N. 
C  418;  Jenkins  v.  Wilmington  d  W.  R,  Co, 
110  N.  C.  442,  15  S.  E.  193;  State  v.  Tyson, 
133  N.  G.  692,  45  S.  E.  836. 

Solicitor  General  Hoyt  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  nght  of  the  prosecution  temporarily 
to  stand  jurors  aside  was  not  abrogated  by 
the  law  allowing  peremptory  challenges  on 
behalf  of  the  goemment. 

Haines  v.  Com,  100  Pa.  317;  Smith  v. 
Oom.  100  Pa.  324;  Com.  v.  O'Brien,  140  Pa. 
665,  21  Atl.  385;  State  v.  MoVinoh,  12  S. 
C.  89;  State  v.  Stephens,  13  S.  G.  285;  Point- 
sr  V.  United  States,  151  U.  S.  396,  38  L.  ed. 
208,  14  8up.  Gt.  Rep.  410. 

It  does  not  appear  that  the  prisoners 
were  in  any  way  prejudiced.  They  had  a 
trial  by  a  oontpetent  and  impartial  jury, 
and,  as  they  obtained  such  a  jury  from  those 
who  remained  on  the  panel,  this  was  all 
thej  could  demand. 

Vorthem  P,  R.  Co.  v.  Herbert,  116  U.  S. 
842,  29  L.  ed.  755,  6  Sup.  Gt.  Rep.  590; 
United  States  v.  Cornell,  2  Blason,  104, 
Fed.  Gas.  No.  14,860;  Hayes  v.  MissouH, 
t02  U.  8. 


120  U.  S.  68,  71,  30  L.  ed.  678,  680,  7  Sup. 
Gt.  Rep.  350;  Brovm  v.  tfew  Jetsey,  175  H. 
S.  172,  175,  44  L.  ed.  119,  120, 510  Sup.  C?t 
Rep.  77. 

The  control  of  argument  is  necessarily 
committed  largely  to  the  discretion  of  the 
trial  court,  and  appellate  courts  will  inter- 
fere only  in  cases  where  the  trial  court  has 
refused  to  exercise  its  powers,  or  where  it 
is  manifest  that  its  discretion  has  been 
abused  by  permitting  prejudicial  m-atters 
to  be  rdiearsed  to  the  jury  in  argument. 

1  Thompson,  Trials,  §  964;  Graves  v.  Utiit- 
ed  States,  150  U.  S.  118,  37  L.  ed.  1021, 
14  Sup.  Ct.  Rep.  40;  Cross  v.  State,  G3 
Ala.  476;  Pierson  v.  State^  18  Tex.  App 
524;  House  v.  State,  19  Tex.  App.  227: 
Shular  v.  State,  105  Ind.  289,  55  Am."  Rep 
211,  4  N.  E.  870;  State  v.  Griffin,  87  Mo. 
608;  Polin  v.  State,  14  Neb.  540,  16  N.  W. 
8«8;  Combs  v.  State.  75  Ind.  215;  State  v. 
Stark,  72  Mo.  37;  State  v.  Hamilton,  55 
Mo.  520;  Com.  v.  Nicely,  130  Pa.  261,  18 
Atl.  737;  Thompson  v.  Barkley,  27  Pa.  263; 
State  V.  Homer,  139  N.  C.  606,  52  S.  E.  136. 

A  defendant,  in  his  witness  character,  is 
on  the  same  footing  as  any  other  witness. 

Fiisfpatrick  v.  United  States,  178  U.  S. 
304,  315,  44  L.  ed.  1078,  1083,  20  Sup.  Ct. 
Rep.  944. 

When  a  party  is  a  ^vitness  he  may  be 
cross-examined  on  matters  not  within  the 
direct  examination,  the  course  and  extent 
of  such  cross-examination  being  committed 
to  the  control  of  the  court,  in  the  exercise  of 
a  soimd  discretion,  which  is  not  reviewable 
on  writ  of  error. 

Storm  V.  United  States,  94  U.  S.  76,  85, 
24  L.  ed.  42,  45;  Rea  v.  Missouri,  17  Wall. 
532,  542,  21  L.  ed.  707,  709;  Davis  v. 
Coblens,  174  U.  S.  719,  727,  43  L.  ed.  1147, 
1150,  19  Sup.  Ct.  Rep.  832;  Blitz  v.  United 
States,  153  U.  S.  308,  38  L.  ed.  725,  14 
Sup.  Ct.  Rep.  924;  Allen  v.  United  States, 
52  C.  G.  A.  597,  115  Fed.  3. 

The  weight  of  authority  commits  the  con- 
trol and  soope  of  cross-examination  to  the 
discretion  of  the  court,  and  permits  any 
witness  te  be  impeached  on  cross-examina- 
tion, always  by  questions  going  to  his 
veracity,  generally  by  questions  directed  at 
his  reputation  in  allied  respects, — honesty, 
probity,  integrity,— often  by  general  char- 
acter, and  less  frequently,  but  still  in  numer- 
ous cases,  by  specific  instances  of  other  mis- 
conduct than  the  dififerent  varieties  of  the 
crimen  falsi, 

2  Wigmore,  Ev.  S$  889-891,  922-926,  983, 
987,  pp.  1013-1016;  3  Wigmore,  Ev.  §  2277, 
p.  3159. 

The  law  of  North  Carolina  permits  great 
latitude  on  cross-examination;  bad  char- 
acter may  be  shown,  and,  it  seems,  specific 
instances  of  misconduct  as  well. 
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State  ▼.  Efler,  85  N.  C.  585;  State  v.  Boa- 
well,  13  N.  C.  (2  Dev.  I^  209)  ;  State  v. 
O'Neale,  26  N.  C.  (4  Ired.  L.)  88;  State  v. 
Dove,  32  N.  C.  (10  Ired.  L.)  469;  State  v. 
Parka,  25  N.  C.  (3  Ired.  L.)  296;  State  v. 
Stallinga,  3  N.  C.  (2  Hayw.)  300;  State 
V.  Thomaa,  98  N.  C.  599,  2  Am.  St.  Rep. 
351,  4  S.  E.  518. 

Subject  to  the  constitutional  privilege  of 
a  witness  to  refuse  to  answer  questions  the 
answers  to  which  may  tend  to  criminate 
him,  it  is  proper  to  show  collateral  facts 
that  might  tend  to  criminate^  disgrace,  or 
degrade  the  witness,  if  such  ether  facts 
tend  to  weaken  his  credibility. 

State  V.  Kent  {State  v.  Pancoaat)  5  N. 
D.  516,  35  L.R.A.  518,  67  N.  W.  1052. 

A  defendant  witness  subjects  himself  to 
the  same  rules  of  cross-examination  as  other 
witnesses,  with  the  exception  that  his  privi- 
leges are  to  some  extent  curtailed  in  that 
he  is  not  only  required  to  answer  any  rele- 
vant and  proper  question  on  cross-examina- 
tion that  may  tend  to  convict  him  of  the 
oflfense  for  which  he  is  being  tried,  but  he 
must  also  answer  any  such  relevant  and 
proper  question  that  may  tend  to  convict 
him  of  any  collateral  offense  when  such  an- 
swer also  tends  to  convict  him  of  the  offense 
for  which  he  is  being  tried,  or  bears  upon 
any  of  the  issues  involved  in  such  case. 

Ibid, 

Nothing  is  better  settled  than  that  where 
a  witness  is  asked  as  to  collateral  crimes, 
for  the  purpose  of  affecting  credibility,  his 
answers  are  absolutely  conclusive  on  the 
party  asking. 

State  V.  Kent  {State  v.  Pancoaat)  5  N. 
D.  610,  36  L.R.A.  533,  67  X.  W.  1052;  3 
Rice,  Ev.  §  222;  People  v.  Jackaon,  3  Park. 
Crim.  Rep.  391;  Ooner  v.  United  Statea,  I 
Ind.  Terr.  86,  38  S.  W.  XU :  Newcomh  v. 
GHswold,  24  N.  Y.  208 ;  1  Sterkie,  Ev.  190. 

Mr.  Justice  FeokhanL,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  first  question  to  be  noticed  in  this 
case  arises  by  reason  of  these  facts:  When 
the  case  was  called  for  trial  the  clerk  pro- 
ceeded to  call  the  names  of  the  jurors,  and 
the  record  shows  that: 
|253]  •''While  the  jury  was  being  impaneled  sev- 
eral jurors  were  called,  and  as  each  juror 
appeared  he  was  told  by  the  district  attor- 
ney to  stand  at  the  foot  of  the  panel,  with- 
out any  challenge  on  the  part  of  the  gov- 
ernment, and  without  an  opportunity  given 
to  defendants  to  n  ^cept,  challenge  for  favor 
or  cause,  or  to  peremptorily  challenge  any 
and  all  of  said  jurors  so  stood  aside. 

'*To  each  and  to  every  action  in  this  re- 
spect on  the  part  of  the  government  the  de- 
fendants promptly  and  in  due  time  objected, 
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but  the  court  overruled  the  objections,  say- 
ing the  state  practice  would  be  followed,  and 
there  was  no  United  States  statute  on  the 
subject;  to  which  ruling  of  the  court  the  de- 
fendants, by  their  counsel,  then  and  there 
duly  excepted,  and  the  exceptions  were  al- 
lowed. It  appeared  that  neither  the  govern- 
ment nor  the  defense  had  exhausted  all  their 
peremptory  challenges  when  the  jury  was 
impaneled." 

The  inquiry  is  whether  the  court  had  the 
power  to  permit  such  conditional  challen^ 
by  the  government. 

The  origin  of  this  practice  is  stated  by 
Mr.  Justice  Field  in  delivering  the  opinion 
of  the  court  in  Hayea  v.  Miaaouri,  120  U. 
S.  68-71,  30  L.  ed.  578-580,  7  Sup.  C?t.  Rep. 
350,  351,  It  is  there  said: 

"Originally,  by  the  conunon  law,  the 
Crown  could  challenge  peremptorily,  with- 
out limitation  as  to  number.  By  act  of  P^r- 
liament  passed  in  the  time  of  Edward  the 
First,  the  right  to  challenge  was  restricted 
to  challenges  for  cause.  But,  by  a  rule  of 
court,  the-  Crown  was  not  obliged  to  show 
cause  until  the  whole  panel  was  called. 
Those  not  accepted  on  the  call  were  directed 
to  stand  aside.  If,  when  the  panel  was  gone 
through,  a  full  jury  was  obtained,  it  was 
taken  for  the  trial.  If,  however,  a  full  jury 
was  not  obtained,  the  Crown  was  required  to 
show  cause  against  the  jurors  who  had  been 
directed  to  stand  aside;  and,  if  no  sufficient 
cause  was  shown,  the  jury  was  completed 
from  them." 

The  question  here  involved  was  not  direct- 
ly before  the  court  in  that  case,  but  the  ac- 
curacy of  the  statement  is  not  questioned.  It 
is  not  disputed  that  the  practice  has  pre- 
vailed in  *the  state  of  North  Carolina  ever [159} 
since  the  foundation  of  the  state,  and  it 
has  also  prevailed  in  South  Carolina  and 
Pennsylvania. 

In  1790  Congress  provided  for  granting 
certain  peremptory  challenges  to  the  defend- 
ant (1  Stat,  at  L.  119,  chap.  9),  but  no  per- 
emptory challenge  was  allowed  to  the  gov- 
ernment. 

While  the  government  was  thus  situated 
in  regard  to  peremptory  challenges,  the 
case  of  United  Statea  v.  Marchant,  12 
Wheat.  480,  6  L.  ed.  700,  came  before  the 
court.  The  question  directly  involved  was 
whether  persons  jointly  charged  in  the  same 
indictment  for  a  capital  offense  had  a  right 
by  law  to  be  tried  separately  without  the 
consent  of  the  prosecutor,  and  it  was  held 
that  persons  so  jointly  charged  had  not  that 
right,  but  that  such  separate  trial  was  a 
matter  to  be  allowed  in  the  discretion  of  the 
court.  In  the  course  of  the  opinion,  how- 
ever, which  was  delivered  by  Mr.  Justice 
Story,  it  was  stated  as  follows: 

"But     a     still     more     direct     conclusion 
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•gainst  the  right  may  be  drawn  from  the 
tdmitted  right  of  the  Crown  to  challenge  in 
criminal  cases,  and  the  practice  under  that 
right.  We  do  not  say  that  the  same  right 
belongs  to  any  of  the  states  in  the  Union; 
for  there  may  be  a  diversity  in  this  respect 
as  to  the  local  jurisprudence  or  practice. 
The  inquiry  here  is  not  as  to  what  is  the 
state  prerogative,  but,  simply  what  is  the 
eommon-law  dbctrine  as  to  the  point  under 
consideration.  Until  the  statute  of  33  Edw. 
L,  the  Crown  might  challenge  peremptorily 
any  juror,  without  assigning  any  cause;  but 
that  statute  took  away  that  right,  and  nar- 

i  rowed  the  challenges  of  the  Crown  to  those 
for  cause  shown.  But  the  practice  since 
this  statute  has  uniformly  been,  and  it  is 
dearly  settled,  not  to  compel  the  Crown  to 
show  cause  at  the  time  of  objection  taken, 
but  to  put  aside  the  juror  until  the  whole 
panel  is  gone  through.  Hawkins,  on  this 
point,  says  (2  P.  C.  chap.  43,  §§  2,  3),  *if 
the  Eang  challenged  a  juror  before  the  panel 
is  perused,  it  is  agreed  that  he  need  not 
show  any  cause  of  his  challenge  till  the 
whole  panel  be  gone  through,  and  it  ap- 
pears that  there  will  not  be  a  full  jury 
(180] without  the  person  so  challenged.  And  *if 
the  defendant,  in  order  to  oblige  the  King 
to  show  cause,  presently  challenge  touts 
parava%le;.jet  it  hath  been  adjudged  that 
the  defendant  shall  be  first  put  to  show  all 
his  causes  of  challenge  before  the  King  need 
to  show  any.'  And  the  learned  author  is 
fully  borne  out  by  the  authorities  which  he 
dtcs,  and  the  same  rule  has  been  recognized 
down  to  the  present  times. 

*'Thi8  acknowledged  right  of  peremptory 
diallenge  existing  in  the  Crown  before  the 
statute  of  33  Edw.  I.  and  the  uniform  prac- 
tice which  has  prevailed  since  that  statute, 
to  allow  a  qualified  and  conditional  exercise 
of  the  same  right,  if  other  sufficient  jurors 
remained  for  the  trial,  demonstrate,  as  we 
think,  that  no  such  power  of  selecting  his 

.  jury  belongs,  or  was  ever  supposed  to  belong, 
by  the  common  law,  to  the  prisoner;  and 

J  tiiat,  therefore,  he  could  not  demand,  as 
matter  of  right,  a  separate  trial  to  enable 
him  to  exercise  it.  In  a  separate  or  joint 
Irial  he  could  at  any  time  be  defeated  by 
the  Crown  of  such  choice,  by  its  own  ad- 
mitted prerogative." 

It  is  true  that  the  matter  involved  in  the 
Marohant  Case  did  not  call  for  this  state- 
ment, as  the  direct  question  was  not  in 
issue.  It  was  made  argumentatively,  as  one 
reason  for  denying  the  right  claimed  by 
defendant  in  that  case.  Subsequently  the 
drcuit  court  of  the  United  States  in  Penn- 
vflvania,  in  1830,  followed  the  views  ex- 
pressed   in    the    Marohant    Case,     United 

I  States  V.  Wilson,  Baldw.  78,  Fed.  Caa.  No. 
16,730.  In  that  case  the  right  was  claimed 
202  V.  B. 


by  the  district  attorney  and  denied  by  coun- 
sel for  defendant,  but  was  allowed  by  the 
court  upon  the  ground  that  it  considered 
the  opinion  of  the  Supreme  Court  as  a  rec- 
ognition of  the  qualified  right  of  the  United 
States  to  challenge,  and  directed  the  juror 
to  be  put  aside  until  the  panel  was  ex- 
hausted, declaring  that  if  that  should  hap- 
pen and  the  juror  be  again  called,  the 
United  States  could  not  then  challenge  him 
without  showing  cause. 

Again,  in  the  case  of  United  States  v. 
Douglass,  2  Blatchf.  207,  Fed.  Cas.  No.  14,- 
989,  which  was  decided  in  1851,  this  quali- 
fied right  of  challenge  was  conceded  to  ex- 
ist by  Mr.  Justice  Nelson,  who  presided  on 
*the  trial  in  that  ease,  but  was  denied  by  Dis-[161] 
trict  Judge  Betts,  who  sat  with  him.  The 
case  was  tried  in  the  southern  district  of 
New  York,  in  which  state  no  such  right  of 
conditional  challenge  existed.  A  motion  for 
a  new  trial  was  made  before  the  same  court, 
and  Judge  Nelson  said  in  his  opinion,  in 
denying  the  motion,  that  "this  qualified 
right  of  challenge  without  cause  is  the  set- 
tled doctrine  of  the  common  law,  and  has 
been  recognized  by  the  Supreme  Conrt  of 
the  United  States  in  the  case  of  United 
States  V.  Mar  chant,  supra,  and  has  been 
practised  upon  in  some  of  the  circuits." 
The  judge  then  said  that  the  doubt  as  to  the 
right  of  the  government  arose  by  reason  of 
the  passage  of  the  act  of  July  20,  1840  (5 
Stat,  at  L.  394,  chap.  47),  providing  for 
the  designation  of  jurors  to  serve  in  the 
Federal  courts,  and  empowering  those  courts 
to  make  rules  and  regulations  for  conform- 
ing the  designation  and  impaneling  of  ju- 
rors to  the  laws  and  usages  of  the  states  as 
they  may  exist  at  the  time.  A  rule  to  that 
effect  has  been  nuopted  in  the  southern  dis- 
trict of  New  York.  The  justice  further 
stated  in  his  opinion  that  the  act  of  1840 
applied  only  to  the  mode  and  manner  of 
drawing  or  selecting  the  jury, — that  is,  b^ 
ballot,  lot,  or  otherwise, — as  prescribed  by 
the  state  laws,  and  that  it  did  not  atTect 
the  questions  involved  in  the  right  of  chal- 
lenging the  jurors  called,  whether  peremp- 
toiily  or  for  cause;  and  that  those  ques- 
tions stand  upon  the  common  law,  except 
where  regulated  by  the  act  of  Congress. 
Judge  Betts,  in  his  opinion,  which  is  set 
forth  in  the  report,  held  that  no  such  right 
existed,  certainly  not  in  the  states  where 
such  practice  was  not  recognized. 

In  1855  the  case  of  United  States  v. 
Shackleford,  18  How.  588,  15  L.  ed.  405, 
came  before  the  court.  It  arose  on  a  certifi- 
cate of  difference  of  opinion  between  the 
judges  holding  the  circuit  court  of  the  Unit- 
ed States  for  the  district  of  Kentuckv.  T!ie 
question  was  whether  the  defendant,  wlio 
was  indicted   for   a   misdemeanor,   was  en- 
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titled  to  any  peremptory  challenges,  and,  aa 
the  judges  were  divided  in  opinion,  they 
certified  the  question  of  difference  to  this 
court.  Mr.  Justice  Nelson,  in  delivering  the 
opinion  of  the  court,  stated  that  the  power 

[162]  conferred  upon  *the  Federal  courts  under  the 
act  of  1840,  supra,  enabled  those  courts  to 
adopt  rules  and  regulations  for  oon  forming 
the  designation  and  impaneling  of  jurors 
to  the  laws  and  usages  in  force  at  the  time 
in  that  state,  and  that  by  virtue  of  that 
act  the  courts  were  enabled  to  adopt  those 
laws  and  usages  in  respect  to  challenges  of  ju- 
rors, whether  peremptorily  or  for  cause,  and 
in  cases  both  civil  and  criminal,  with  the  ex- 
ception therein  stated.  It  was  further  held 
that,  as  the  act  of  1700  (1  Stat,  at  L.  119, 
chap.  0)  gave  persons  indicted  for  treason  a 
certain  number  of  peremptory  challenges, 
etc.,  that  act  expressly  recognized  the  right 
of  peremptory  challenge,  and  the  right 
should  be  regarded  as  excepted  out  of  the 
power  of  the  courts  to  regulate  the  subject 
by  rule  or  order  under  the  aforesaid  act  of 
1840.  Mr.  Justice  Nelson  further  observed 
as  to  the  common  law  that  it  "gave  to  the 
King  a  qualified  right  of  challenge  in  these 
cases,  which  had  the  effect  to  set  aside  the 
juror  till  the  panel  was  gone  through  with, 
without  assigning  cause,  and  if  there  was 
not  a  full  jury  without  the  person  so  dial- 
lenged,  then  Uie  cause  must  be  assigned  or 
the  juror  would  be  sworn."  Continuing,  he 
said: 

**The  court  is  of  opinion  that  the  right  of 
challenge  by  the  prisoner,  recognized  by  the 
act  of  1790,  does  not  necessarily  draw  along 
with  it  this  qualified  right,  existing  at  com- 
mon law,  by  the  government,  and  that,  un- 
less the  laws  or  usages  of  the  state,  adopted 
by  rule  under  the  act  of  1840,  allow  it  on 
behalf  of  the  prosecution,  it  should  be 
rejected,  conforming  in  this  respect  the 
practice  to  the  state  law." 

In  the  case  before  us  the  laws  or  usages 
of  the  state  permitted  this  qualified  right  of 
challenge  by  the  government.  No  case  in 
this  oourt  has  been  cited,  nor  have  we  found 
one,  that  decides  the  question  now  before  us. 
Those  which  we  have  referred  to,  whether  of 
this  court  or  the  circuit  courts  of  the  Unit- 
ed States,  were,  at  any  rate,  decided  before 
the  passage  of  the  act  of  Congress  of  1865 
(13  Stat,  at  L.  609,  chap.  86),  amended  in 
some  particulars  by  the  act  of  1872  (17 
SUt  at  L.  282,  chap.  333).  These  statutes 
gave  peremptory  challen^s  to  the  govem- 

[lM]ment,  and  the  question  *now  presented  is 
whether,  after  Congress  has  dealt  with  the 
subject  of  such  challenges,  the  former  quali- 
Had  right  of  challenge  on  the  part  of  the 
gofemment  still  exists  in  those  states  where 
flodi  praetiee  obtains,  and  the  practice  has 
feeen  adopted  by  a  mle  of  court  in  the  courts 
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of  the  United  States.  Seetkm  899  ef  ths 
Revised  Statutes  of  the  United  Statas  (U. 
&  Oomp.  Stat  1901,  p.  623)  in  sBbstaaee 
reproduces  the  act  of  1840  abore  rdemd 
to,  so  that  the  subject  must  be  eoaridciri 
with  reference  to  that  section  as  well  at 
the  statute  whidi  gives  challenges  to  tW 
govenunent. 

The  question  arose  in  I7mted  8tmtm  t. 
Butler,  1  Hughes,  467-467,  Fed.  Ou.  Ko.  IV 
700.  The  trial  was  held  before  Chief  Jastke 
Waite  and  Judge  Bond  in  the  United  StatM 
circuit  court  for  the  district  of  South  Csrs- 
lina  in  April,  1877.  Upon  the  impaariiag 
of  the  jury  a  juror  was  called  and  wis  ex- 
amined on  his  voir  dire,  and  was  then  toU 
by  the  counsel  for  the  government  to  tUad 
aside.  The  defense  objected,  and  inttsted 
that  the  prosecution  must  either  exerdie  the 
right  of  ehallmge  or  waive  it  entirely  and  si 
once.  The  court  held  that  this  rule  wis  ia 
force  when  the  goverrunent  had  no  right  of 
peremptory  challenge,  but  as  the  right  «f 
peremptory  challenge  had  beoi  given  to  the 
prosecution,  it  should  be  given  the  warn 
right  with  the  defense  and  ahould  excreitt 
the  right  at  once  or  not  at  alL 

This  decision  of  the  Federal  circuit  coint 
is  tiie  only  one  brought  to  our  attentkn  that 
has  been  decided  since  the  passage  ol  tht 
acts  of  Congress,  giving  the  right  of  perenp- 
tory  challenge  to  the  government.  It 
by  virtue  of  the  act  of  1840,  already 
Uoned  (Rev.  Stat.  9  800),  that  the  Federal 
courts  have  been  enabled  to  adopt  the  laws 
and  usages  of  the  state  in  respect  to  the 
challenging  of  jurors,  whether  peremptorily 
or  for  cause.  VmUd  Biat€9  v.  5ksofcl<fbf< 
siipro. 

When  the  Federal  sUtote  granted  the 
right  to  a  oertain  number  of  peremptory 
challenges  to  the  defendant  in  crimiiial 
cases,  it  was  said  that  such  right  most  bt 
regarded  as  excepted  out  of  the  power  of  tW 
court  to  regulate  the  same  by  rule  of  ^ortif^r.H 
under  the  act  of  1840.  As  the  statute  pre- 
scribed the  number  of  challenges  to  the  de- 
fendant, the  court  could  not,  therefore,  pi^ 
oeed  under  the  act  of  1840,  and  by  ruk  «r 
order  prescribe  any  other  number,  or  aost 
at  all,  in  accordance  with  the  praetiee  of 
the  state  courts  in  that  respect.  The  Fed- 
eral statute  was  held  to  be  exdusive  ol  s>7 
other  regulation  on  the  subject,  becsaw 
to  give  any  other  number  of  ehallengrH  ta 
the  defendant  would  be  ineonaistcat  wltii 
the  provisions  of  the  Federal  statnte,  etas 
though  the  matter  of  peremptory  chalkac* 
was  provided  ton  by  the  state  praotka  U 
such  a  case  the  power  to  provide  by  nda  af 
court  was  to  be  regarded  as  excepted  tnm 
the  provisions  of  the  act  of  1840. 

But,  in  giving  by  statute  the  right  it 
peremptory  challenge  to  the  goieraait  ti 
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certain  obm,  K  doei  not  neoessftrily  affe<!t 
the  exercise  of  the  power  of  the  govemment 
to  challengo  la  this  qualified  manner.  A 
oondltional  or  qualified  right  of  challenge 
Ib  not  inconsistent  with  the  exist- 
oioe  of  the  right  of  peremptory  challenge 
^ven  by  statute.  The  two  may  oo-exist,  and 
the  government  may  exercise  the  right  of 
peremptory  challenge  given  by  statute  and 
in  the  same  case  exercise  the  qualified  or 
conditional  challenge,  as  in  the  case  at  bar. 

It  was  stated  in  the  opinion  in  the 
Bhackleford  Case  that  unless  the  laws  or 
usages  of  the  state  (adopted  by  rule  by  the 
Federal  courts  under  the  act  of  1840)  al- 
lowed it,  the  right  should  be  rejected,  and 
the  practice  conformed  in  that  respect  to  the 
state  law.  But  in  North  Carolina  the  state 
law  permits  such  qualified  right  of  chal- 
lenge, and  the  court  in  this  case  made  the 
order  to  follow  the  state  practice,  there  be- 
ing no  United  States  statute  on  the  subject. 

In  Pennsylvania,  which  is  one  of  the 
stales  where  the  practice  has  always  ob- 
tained, the  supreme  court  held  that  a  stat- 
ute giving  peremptory  challenges  does  not 
take  away  this  right  of  the  govemment. 
Baines  v.  06m.  100  Pa.  317,  322;  Com.  v. 
O'Brien,  140  Pa.  666,  660,  21  Atl.  385. 

To  the  same  effect  are  the  decisions  In 
p66] North  Carolina.  The  •right  remains  not- 
withstanding the  enactment  of  a  law  giving 
peremptory  challenges  to  the  state.  State 
V.  Benton,  19  N.  C.  (2  Dev.  A  B.  L.)  196- 
203;  State  v.  Eensley  (1886)  94  N.  C.  1021. 

The  courts  of  Georgia  and  Florida  are  of 
a  different  opinion.  Bealy  v.  State,  1  Ga. 
213,  44  Am.  Dec.  641 ;  Mfithie  v.  State,  31 
Fla.  291,  315,  12  So.  681. 

We  are  of  opinion  that  the  passage  of  the 
sets  of  Congress,  granting  peremptory  chal- 
lenges to  the  government,  has  not  taken 
away  the  qualified  right  of  challenge  under 
discussion  in  this  case.  As  we  have  said. 
'  there  is  certainly  nothing  in  the  statute 
granting  peremptory  challenges  to  the  gov- 
ernment to  prevent  its  exercise  of  the  other 
kind  of  challenge  when  permitted*  in  the 
state,  and  where  ic  has  been  adopted  by  the 
Federal  court  as  a  rule,  or  by  special  order, 
as  in  this  case.  The  exercise  of  this  right 
is  under  the  supervision  of  the  court,  and  it 
ought  not  to  be  permitted  to  be  exercised 
uueasonably,  or  so  that  the  interests  of 
the  defendant  might  be  unduly  prejudiced. 
The  court  should  take  special  care  to  that 
end. 

In  this  case  it  appears  that  neither  the 
goverment  nor  the  defendants  had  flzhaust- 
ed  all  their  peremptory  challenges  when  the 
jury  wae  obtained.  We  think  it  plain  that 
the  govemment'e  right  of  qualified  challenge 
was  not  unreasonably  exercised,  and  the 
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rights  of  the  plaintiffs  in  error  suffered  no 
injury  by  the  course  permitted  by  the  court. 

Another  question  argued  arises  upon  the 
cross-examination  by  the  district  attorney, 
of  the  plaintiff  in  error  Adams,  who  volun- 
tarily became  a  witness  on  the  trial  on  his 
own  behalf  and  in  behalf  of  his  fellow  plain- 
tiff in  error.  The  cross-examination  re- 
ferred to  the  conduct  of  the  witness  on  a 
previous  voyage  and  on  a  different  vessel,  in 
regard  to  which  nothing  had  been  said  on 
the  examination  of  the  witness  in  chief. 

It  has  been  held  in  this  court  that  a 
prisoner  who  takes  the  stand  in  his  own  be- 
half waives  his  constitutional  privilege  of 
silence,  and  that  the  prosecution  has  the 
right  to  cross-examine  him  upon  his  evi- 
dence in  chief  with  the  same  latitude  as 
would  *be  exercised  in  the  case  of  an  ordi-[166] 
nary  witness,  aa  to  the  circumstances  con- 
necting him  with  the  crime.  Fitzpatriok  ▼. 
United  States,  178  U.  S.  304,  44  L.  ed.  1078, 
20  Sup.  (Dt.  Rep.  944. 

It  is  contended  on  the  part  of  the  plain- 
tiffs in  error  that  within  this  rule  the  cross- 
examination  was  improper,  as  the  subject- 
matter  of  the  cross-examination  had  ho  ten- 
dency to  connect  the  prisoner  with  the  al- 
leged crime  for  which  he  was  on  trial. 

The  district  attorney,  on  his  cross-exami- 
nation, began  with  questions  relating  to  the 
experience  which  the  witness  had  had  as  a 
seaman,  and  asked  him  in  regard  to  the  ves- 
sels that  he  had  sailed  on.  It  appeared  that 
he  had  been  one  of  the  crew,  among  others, 
of  the  schooner  Benefit,  for  some  fifteen 
months,  whose  captain  was  a  man  named 
Falkner.  He  was  then  asked  if  during  the 
latter  part  of  the  fifteen  months  he  was  on 
the  schooner  he  did  not  have  trouble  and  try 
to  create  insubordination  on  board  that  ves- 
sel. This  question  was  duly  objected  to  by 
counsel  for  defendants,  and  the  objection 
overruled  by  the  court  and  an  exception  al- 
lowed. He  answered  that  he  was  not  logged, 
and  then  stated  that  the  trouble  arose  from 
the  cook  giving  them  molasses  to  make  tea, 
which  he  said  was  not  right,  and  he  and 
three  other  men  went  to  the  captain  and 
asked  him  if  he  thought  it  was  right,  and 
the  captain  said  they  did  not  have  sugar 
and  would  have  to  use  molasses.  The  wit- 
ness took  the  tea  and  threw  it  overboard; 
that  he  never  went  among  the  men  and 
tried  to  create  dissatisfaction  among  them; 
that  the  captain  never  threatened  to  put 
him  in  irons,  and  when  he  left  the  Benefit 
he  shipped  on  another  vessel  named  the 
Benj.  Russell,  where  he  stayed  for  over  three 
months. 

It  is  unnecessary  in  this  case  to  inquire 
whether  the  cross-examination  was  within 
the  prescribed  limits,  because  the  witness 
denied  that  he  had  any  trouble,  or  that  he 
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had  ever  tried  to  create  any  trouble,  or  that 
there  was  any  insubordination  on  his  part 
on  board  the  vessel  named.  What  he  said 
in  regard  to  the  facts  showed  that  there  was 
(167] neither  trouble  nor  'insubordination.  The 
government  made  no  attempt  to  contradict 
the  evidence  of  the  witness  on  this  subject, 
and  hence  there  could  have  been  no  harm 
arising  from  the  cross-examination.  There 
are  some  state  authorities  which  hold  that 
the  error,  if  any,  is  not  cured  by  answer  of 
the  witness  denying  the  charge.  But  we 
think  the  better  rule  is  where,  as  in  this 
case,  it  is  plain  that  there  is  no  injury,  the 
exception  is  noo  available. 

The  plaintiffs  in  error  also  ask  for  a  new 
trial  because  of  the  remarks  made  by  the 
district  attorney  in  summing  up  to  the  jury, 
and  the  action  of  the  court  thereon. 

In  the  course  of  his  remarks,  and  in 
speaking  of  the  fact  that  during  the  time 
these  murders  were  being  perpetrated,  one 
of  the  plaintiffs  in  error  had  testified  that 
he  drank  some  coffee,  the  district  attorney 
said,  ''A  man,  under  such  circumstances, 
who  would  drink  coffee,  ought  to  be  hung  on 
general  principle."  This  remark  the  counsel 
for  the  plaintiffs  in  error  objected  to,  and, 
after  hearing  counsel  on  the  objection,  the 
court  directed  the  district  attorney  to  con- 
fine himself  to  a  proper  argument,  and 
thereupon  the  district  attorney  expressed  his 
regret  if  he  had  made  an  improper  argu- 
ment, and  withdrew  the  remark. 

When  the  objection  was  first  made  by 
counsel  for  the  plaintiffs  in  error  the  court 
asked  if  he  wanted  to  cut  the  district  at- 
torney off  from  making  any  argument,  but 
thereupon  the  court  immediately  directed 
the  district  attorney  to  confine  himself  to 
a  proper  argiunent,  as  above  stated. 

Counsel  for  the  plaintiffs  in  error  objected 
to  both  the  remarks  of  the  district  attorney 
and  the  comments  of  the  court  as  made, 
and  counsel  asked  to  be  allowed  to  file  an 
exception.  Upon  this  request  the  court  re- 
plied, "I  will  give  counsel  the  benefit  of  a 
statement  that  he  has  made  an  exception 
which  the  court  considers  frivolous." 

The  remark  of  the  district  attorney  was 
not  appropriate  argument  and  should  not 
have  been  made,  but  we  see  nothing  more 
that  could  have  been  done  than  was  done 
by  the  court  as  soon  as  the  objection  was 
[lW]made  by  the  counsel  for  the  plaintiffs  *in  er- 
ror. Counsel,  in  summing  up  to  a  jury,  are 
under  some  excitement,  and  may  naturally 
make  a  remark  or  statement  which  is  im- 
proper. But  there  is  not,  on  that  account, 
any  ground  laid  for  setting  aside  a  verdict 
where,  as  in  this  case,  the  court  held  it  was 
improper,  and  the  counsel  withdrew  and 
apologized  for  it.  Dunlop  v.  United  States, 
165  U.  a  486-498,  41  L.  ed.  799-803,  17 
980 


Sup.  Ct.  Rep.  375.  Under  such  cimm- 
stances  it  does  seem  as  if  the  ex<*-;**i''a 
were  frivolous,  and  the  court,  in  statin^r  its 
opinion  to  that  effect,  is  not  open  to  cea-ure. 

The  error  assigned  that  the  court  >aid  t*ie 
plaintiffs  in  error  were  not  charged  witli 
the  murder  of  Coaklev,  when  in  fart  ih^ 
bill  contained  his  name,  has  not  K  -3 
pressed,  and  we  think  there  is  no  merit  in  it. 
The  court  said  that  if  charged  in  the  bill, 
there  was  no  evidence  to  support  sach 
charge.  Certainly  no  harm  was  thereby 
done  the  plaintiffs  in  error. 

Upon  full  consideration  of  all  the  objec- 
tions urged  by  counsel  for  the  plaintiffs  in 
error,  we  think  no  ground  appears  for  grant- 
ing a  new  trial.     The  judgment  it  affirmeL 

Mr.  Justice  Wliite  dissented. 


UNITED  STATES,  Aftpf^ 

V, 

MILLIKEN  IMTRINTING  COMPANY. 

(See  S.  C.  Reporter's  ed.  16S-177.) 

1.  Covrt  of  cluiiB*— JvrlsdIctioB.— A  peti- 
tion for  the  reformation  of  a  eootnct  witk 
the  Federal  goTernment,  and  for  damaxes  for 
breach  of  such  contract  as  reformed.  U  trttb- 
in  the  Jurisdiction  of  the  court  of  cUIma. 
under  the  act  of  March  3.  1887.  chap.  ?*:***.  I 
1  (24  SUt.  at  L.  505,  U.  S.  Comp.  Stat.  1901. 
p.  752),  which  defines  such  Jurisdiction  ts 
extending  to  all  claims  founded  **upoo  u; 
contract,  expressed  or  implied,  with  tb» 
gOTernment  of  the  United  States*  or  for  dtia- 
ages,  liquidated  or  unliquidated,  in  ca«e«  ooC 
sounding  in  tort.  In  respect  of  which  cU1b> 
a  party  would  be  entitled  to  redress  agala«t 
the  United  States,  either  In  a  court  of  law, 
equity  or  admiralty  if  the  United  Statct 
suable.** 


2.  Reformation  of  iasti 

— mlstalce.*-A  contract  with  tba  Fedefa 
gOTernment  for  Imprinting  reTeaoe  atanpt 
will  not  be  reformed  by  Incorpiirattaf 
clauses  in  a  prior  communication  fmm  tbr 
Commissioner  of  Internal  Rerenoe  to  c«ft* 
tractoi^  then  engaged  in  that  woric.  to  tbe 
effect  that.  In  awarding  contracts,  no  ap- 
plication  would  be  considered  from  them 
not  then  engaged,  and  that  appIlcatloB  wwM 

only  be  receiyed  up  to  a  specified  tlmr.  ts 
answer  to  which  an  anniicmtion  for  •  *• 
newal  **in  accordance  with  ytmt  oOklal  CMh 
municator  was  made  by  letter,  wp^rtilty 
where  the  contractor's  letter,  natural  i  te 
terpreted  would  confine  the  rhanpr*  k> 
the  contract  to  the  Commi«tslonrr'«  p^-ulrr 

NOT». — Oil  the  reformoUon  of  camtrmeit  fir 
mittake — see  notes  to  BooenbaQoi  Bioa.  t.  On» 
oil  Bluffs  Ins.  Co.  S  UK.A.  180;  l*ag«  r  UU 
?ins,  5  L.R.A.  152;  German  Ina.  Oo.  r  «;wH. 
6  L.RJi.  835;  Rlegel  ▼.  American  U  Int.  C*  n 
L.R.A.  857:  Butler  ▼.  Barnes,  12  UBJl.  tTX 
and  Wasatch  Min.  Co.  t.  Crescent  Uln  Co.  St 
L.  ed.  U.  8.  45S. 

sot  v.t. 


1905. 


UiTiTED  States  v.  Milliken  Imfbintino  Oo. 


Bents  omoemlng  the  salaries  of  the  super- 
Tlsiog  government  employees  and  the  rate 
of  compensation  for  the  work,  and  there 
Is  no  evidence  that  the  contract  was  not 
drawn  Just  as  the  government  intended, 
although,  when  executing  the  contract,  the 
contractor  was  assured  that  the  only  changes 
from  the  former  contract  were  those  con- 
tained in    the   Commissioner's   letter. 

[No.  227.] 

Argued  April  16,  17,  1906,    Decided  April 

SO,  1906. 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  decree  reforming  a  contract  and 
awarding  damages  for  breach  of  such  con- 
tract as  reformed.    Reversed. 

See  same  case  below,  40  Ct.  CI.  81. 

The  facts  are  stated  in  the  opinion. 

Mr.  liovia  A.  Pradt  argued  the  cause, 
and,  with  Solicitor  General  Eoyt,  filed  a 
brief  for  appellant: 

A  suit  in  equity  is  the  only  known  remedy 
for  the  reformation  of  a  written  contract. 

Btockhridge  Iron  Co.  v.  Hudson  Iron  Oo. 
102  Mass.  48;  Pom.  Eq.  Jur.  §  188. 

The  purpose  of  an  action  for  reformation 
of  a  contract  on  t^e  ground  of  mistake  is 
not  to  interpret  the  written  contract,  but  to 
correct  it  so  that  it  shall  truly  state  the 
agreement  of  the  parties.  And  since,  in 
inch  an  action,  the  court  is  simply  called 
upon  to  declare  the  true  and  complete  con- 
tract of  the  parties,  which  the  written  con- 
tract, through  mistake,  does  not  fully  set 
forth,  it  is  clear  thdt  the  mistake  alleged 
must  be  mutual. 

Alabama  Midland  R.  Oo.  v.  Broum,  08 
Ala.  648,  13  So.  70;  Pom.  Eq.  Jur.  §§  870, 
1376;  Maker  ▼.  Hihemia  Ina.  Co.  67  N.  Y. 
290. 

The  evidence  of  this  mutual  mistake  must 
be  clear  and  convincing, — ^the  strongest  pos- 
sible. 

Pom.  Eq.  Jur.  9  860;  1  Story,  Eq.  Jur.  § 
152;  Phcenia  F.  Ina.  Oo.  v.  Out^ee,  1  Paige, 
279,  19  Am.  Dec.  431;  Newton  v.  Holley, 
6  Wis.  604. 

The  mistake,  indeed,  according  to  the  cur- 
rent of  authority,  must  be  established  be- 
yond reasonable  doubt. 

Beame  v.  New  England  Mut.  M.  Ins.  Co. 
20  WaU.  490,  22  L.  ed.  306;  Btockhridge 
Iron  Oo.  V.  Hudson  Iron  Co.  102  Mass.  49; 
Mead  v.  Westchester  F.  Ins.  Co.  64  N.  Y. 
455;  1  Story,  Eq.  Jur.  13th  ed.  p.  153. 

The  most  that  the  evidence  established  in 
this  case  is  the  mistake  of  the  claimant 
Alone, — a  one-sided  mistake,  which  is  not 
ground  for  reforming  a  contract. 

Beame  t.  New  England  Mut.  M,  Ina.  Oo. 
20  Wall.  491,  22  L.  ed.  397. 
202  U.  8. 


Mr.  David  Blilliken  argued  the  cause  and 
filed  a  brief  for  appellee: 

The  court  of  claims,  proceeding  as  a  court 
of  equity,  has  power  to  refonn  a  contract. 

United  States  v.  Jones,  131  U.  S.  1.  33 
L.  ed.  90,  9  Sup.  Ct.  Rep.  C69;  South  Bcc- 
ton  Iron  Work^  v.  United  States,  34  Ct.  CI. 
200;  District  of  Columbia  v.  Barnes,  197 
U.  S.  146,  49  L.  ed.  699,  25  Sup.  Ct.  Rep. 
401. 

The  written  application  in  connection 
with  the  proposal,  and  the  acceptance  of 
that  application,  constitute  the  contract  be- 
tween the  parties. 

Heame  v.  New  England  Mut.  M.  Ins.  Co. 
20  Wall.  488,  22  L.  ed.  395;  Equitable 
Safety  Ins.  Co.  v.  HeamCy  20  Wall.  494,  22 
L.  ed.  398;  Harvey  v.  United  States,  106 
U.  S.  671,  26  L.  ed.  1206;  Oarfielde  v. 
United  States,  93  U.  S.  242,  23  L.  ed.  779. 

There  was,  in  the  first  written  draft 
agreed  upon  by  the  claimant  and  defendant, 
the  contract  between  them. 

Palmer  v.  Hartford  F.  Ins.  Co.  54  Conn. 
510,  9  Atl.  248, 

Where  the  agreement,  as  reduced  to  writ- 
ing, omits  terms  or  stipulations,  contrary 
to  the  common  intention  of  the  parties,  the 
instrument  will  be  corrected  or  reformed  so 
as  to  make  it  conform  to  their  real  in- 
tent. 

Heame  v.  New  England  Mut.  M.  Ins.  Co. 
supra;  Hunt  v.  Rousmanier,  8  Wheat.  174, 
5  L.  ed.  589;  Andrews  v.  Essex  F.  d  M. 
Ins.  Co.  3  Mason,  10,  Fed.  Cas.  No.  374; 
Oliver  v.  Mutual  Commercial  M.  Ins.  Co. 
2  Curt.  C.  C.  277,  Fed.  Cas.  No.  10,498; 
Van  Tuyl  v.  Westchester  F.  Ins.  Co.  55  N. 
Y.  657;  2  Pom.  Eq.  Jur.  §  849;  1  Story, 
Eq.  §  152. 

The  office  of  a  bill  for  the  reformation  of 
an  instrument  is  not  to  establish  and  ef- 
fectuate rights, — not  to  have  the  effect  of 
the  deed  adjudged, — ^but  rather  to  define 
the  status  which  the  parties  intended  to 
create,  and  upon  which  such  rights  as  they 
would  have  acquired  under  a  correct  instru- 
ment may  be  asserted  and  defended.  The 
real  question  is  not  what  the  real  instru- 
ment was  intended  ^  mean  or  how  it  was 
intended  to  operate,  but  what  it  was  intend- 
ed to  be. 

Tillis  V.  Smith,  108  Ala.  264,  19  So.  374; 
Connor'  v.  Armstrong,  86  Ala.  265,  5  So. 
449;  Alabama  Midland  R.  Co.  v.  Brown,  98 
Ala.  647,  13  So.  70;  Parker  v.  Parker,  88 
Ala.  362,  16  Am.  St.  Rep.  52,  6  So.  740. 

Subsequent  conduct  is  important  in  de- 
termining the  fact  of  omission. 

Simpson  v.  United  States,  172  U.  S.  372, 
43  L.  ed.  482,  19  Sup.  Ct.  Rep.  212. 

The  omission  of  appellee  to  read  the  6nal 
contract  before  execution  does  not  affect 
its  rights. 

981 


176-178 


Supreme  Coubt  of  the  United  States. 


Oct.  Toil, 


the  elements  oi  that  communication  material 
to  the  contract  by  the  following  words.  It 
mentions  salaries  and  the  rate  of  compensa- 
tion, nothing  else.  The  words  quoted  are  not 
an  independent  clause,  but  they  qualify  the 
next  phrase,  "we  to  pay  salaries"  etc.  On 
these  two  letters,  even  if  they  had  made  a 
contract,  which  they  did  not,  the  govern- 
ment hardly  could  have  been  held  to  the  dis- 
puted terms.  It  may  be  mentioned  further 
that  Milliken  testified  that  when  he  wrote 
that  letter  he  did  not  consider  the  clause 
in  question  to  relate  directly  to  the.  subject- 
matter  of  the  contract,  and  although  at  a 
later  date  he  stated  that  he  desired  to  modi- 
fy his  testimony,  the  only  intelligible  modi- 
fication, if  it  be  called  one,  is  that  his  testi- 
mony related  to  the  time  when  he  wrote  the 
letter,  not  to  the  time  when  he  received  the 
contract  to  be  signed. 

After  what  we  have  said,  but  a  few  words 
need  be  added  with  regard  to  the  parol  evi- 
dence offered.  Milliken,  says  that  when  he 
received  the  blanks  he  said  to  the  chief  of 
the  stamp  division  that  he  presumed  the 
only  changes  from  the  former  contract  were 
those  contained  in  th\s  letter  of  April  25,  was 
answered,  **That  is  all,"  and  thereupon  after- 
wards executed  the  contract  without  reading 
it.  If  this  were  undisputed  and  had  come 
from  anyone  authorized  to  bind  the  govern- 
ment, still,  whatever  effect,  if  any,  it  might 
[177]  have  upon  an  undisclosed  'insertion,  it  would 
afford  no  ground  for  complaint  at  an  omis- 
sion, especially  an  omission  of  the  paragraph 
we  have  discussed^  The  answer  was  true  in 
letter  and  spirit,  and  in  no  degree  warrant- 
ed the  inference  that  the  blanks  contained 
the  disputed  clause.  The  petitioner  exe- 
cuted those  blanks  without  any  ground 
whatever  for  assuming  that  they  contained 
anything  which  they  did  not,  even  if  Milli- 
ken had  been  right  in  what  he  says  he  sup- 
posed to  be  the  import  of  the  notice  of 
April  25. 

Finally,  there  is  not  a  particle  of  evidence 
that  the  contract  was  not  drawn  just  as  the 
United  States,  through  its  representative, 
the  Commissioner  of  Internal  Revenue,  in- 
tended that  it  should  be,  and  for  this  reason 
again  reformation  must  be  denied.  It  is 
true  that  Milliken  testifies  that  the  Secre- 
tary of  the  Treasury  admitted  to  him  that 
the  contract  with  the  American  Imprinting 
Company  was  in  violation  of  the  contract 
with  the  petitioner.  But  it  Is  left  doubt- 
ful, at  least,  whether  the  Secretary  knew 
anything  about  what  contract  w%8  intended 
to  be  made.  The  act  of  March  3,  1890,  chap. 
424,  30  SUt.  at  L.  1090,  1091,  authorized 
the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treas- 
ury, to  procure  certain  stamps  by  contract, 
to  be  awarded  under  such  terms,  restrictions, 
•84 


and  regulations  as  might  be  presrribf^  br 
the  former  with  the  approval  of  the  latter. 
But  that  is  not  sulTieient  to  warrant  an  a*- 
sumption  that  the  Secretary  jrnve  directions 
or  had  knowledge  as  to  the  intended  form  of 
the  contract.  Moreover,  so  far  as  appeirs, 
the  Secretary  did  not  sugee^t  or  admit  that 
there  was  any  mistake  in  the  form  of  the  in- 
stiument.  It  would  seem  that  Milliken  ei- 
hi  hi  ted  to  him  the  notice  of  April  25  a^  con- 
taining the  government's  agreement,  and  that 
the  Secretary  fell  in  with  Milliken's  int*r- 
pretation  of  the  paper,  but  refuivd  to  do 
anything  until  the  Commissioner  of  Inti^inal 
Revenue  returned.  For  all  the  reL-on* 
which  we  have  stated,  we  are  of  opinion 
that  the  United  States  is  entitled  to  a  dt- 
cree  as  matter  of  law. 
Decree  reversed. 


'Be  JAMES  LINCOLN,  Petitioner.       [ 
(See  S.  C.  Reporter's  e<L  179- 183.) 


H 


Habema  corpvs— In  Federal  co«rt»— •«¥- 
■tltnte  for  writ  of  error«->  Habeas    eo^ 

pus  will  not  be  granted  by  the  Suprrax?  <  uart 
of  the  United  States  on  t>ebalf  of  a  i^'.^m 
convicted  in  a  district  court  of  brlnglog  In- 
toxicating liquors  into  the  Indian  coantrj. 
unless  there  are  special  circumstauces  mti- 
ing  immediate  action  instead  of  tlie  ufoai 
remedy  by  writ  of  error  from  a  circuit  wurt 
of  appeals  necessary  or  expedient,  spe- 
cially where  the  term  of  his  ImprlsoDinent 
had  almost  expired  before  the  application  for 
the  writ. 

[No.  21,  Original.] 

Submitted  ApHl   2S,   190G.     Decided  Mejf 

14,  1006. 

PETITION  for  a  writ  of  habeas  coipus  oa 
behalf  of  a  person  convicted  in  the  Dit* 
trict  Court  of  the  United  Sutes  lor  the 
District  of  Nebraska  of  bringing  intoxicat- 
ing liquors  into  the  Winnebago  Indian  rr*- 
ervation.    Dented. 

Statement  by  Mr.  Justice  Br«weri 
The  petitioner  was  convicted  in  the  dtt- 
trict  court  for  the  district  of  Nebraska  on  aa 
indictment  charging  that  he  did  *^l^onj^ 
fully  and  unlawfully  introduce  into  Indiin 
country,  to  wit,  into  and  upon  the  Wiooe- 
bago  Indian  reservation,  a  reservation  mC 
apart  for  the  exclusive  use  and  benefit  of 
certain    tribes   of   the   Winnebago   IndiaiM. 


Note. — On  habeiu  corpuM  to  the  ttdfi 
court»-^9e9  notes  to  Re  Relnlta.  4  LRJl  tH: 
State  e*  reL  Cochran  t.  Winter*,  lo  t-R-l^ 
616 :  Re  Huse,  25  C.  C.  A.  4  ;  and  Tln*!^  v. 
Anderson,  43  L.  ed.  U.  8.  91. 
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certain  spirituous,  vinous^  malt,  ajnd  other 
iotoxicating  liquors. 

Upon  this  conviction  he  was  sentenced  to 
pay  a  fine  of  $100  and  the  costs  of  prosecu- 
tion, and  to  be  imprisoned  in  the  jail  of 
Douglas  county,  Nebraska,  for  the  term  of 
sixty  days,  and  until  said  fine  and  costs 
were  paid.  The  imprisonment  commenced 
on  F^ruary  19,  1906.  Without  pursuing 
his  remedy  by  writ  of  error,  the  petitioner, 
on  April  2,  1906,  filed  in  this  court  his  ap- 
plication for  a  writ  of  habeas  corpus,  al- 
leging that  the  United  States  has  no  police 
power  or  jurisdiction  over  the  Winnebago 
reservation,  and  that  the  law  under  which 
(179]  the  'indictment  was  drawn  is  unconstitution- 
al and  void  in  so  far  as  it  applies  to  the 
said  Winnebago  reservation,  and  that  the 
United  States  district  court  was  wholly 
without  jurisdiction  in  the  premises.  The 
indictment  was  fouind  under  the  act  of  Con- 
gress of  January  30,  1897.  29  Stat,  at  L. 
506,  chap.  109.  April  30,  1906,  the  case 
was  submitted  on  petition,  return,  and  a 
stipulation  of  facts. 

Messrs.  Thonuui  Ii*  Sloan  and  William- 
ton  S.  Snnunem  submitted  the  cause  for 
petitioner. 

Solicitor  General  Hoyt  submitted  the 
cause  for  respondent. 

Mr.  Justice  Bre'wer  delivered  the  opin- 
ion of  the  court: 

The  sixty  days  named  as  the  term  of  im- 
prisonment had  expired  before  the  case  was 

\  submitted,  and,  indeed,  had  almost  expired 
before   the   application   was   made   for   the 

I  writ.  There  is  nothing  to  show  whether 
the  fine  and  costs  have  been  collected  upon 
execution,  as  the   sentence   authorizes.     If 

I  not  so  collected,  and  if  they  cannot  be  col- 
lected, then,  though  possibly  still  in  jail,  he 
can  shortly  be  discharged  on  taking  the 
poor  debtor's  oath.  Rev.  Stat.  §  1042,  U.  S. 
Comp.  Stat.  1901,  p.  724.  This  section  au- 
thorizes a  discharge  after  a  confinement  of 
thirty  days  on  account  of  the  nonpayment 
of  fine  and  costs.  So  that  within  ninety 
days  from  February  19,  the  time  the  sen- 
tence took  effect,  the  petitioner  can  secure 
his  discharge  either  by  paying  the  fine  and 
costs,  or  by  taking  the  poor  debtor's  oath, 
as  above  stated. 

In  Ea  parte  Baez,  177  U.  8.  378,  44  L. 
«d.  813,  20  Sup.  Ct.  Rep.  673,  which  was  an 
application  for  a  writ  of  habeas  corpus,  it ! 
Appeared  that  before  a  return  to  the  writ 
could  be  made,  or  other  action  taken,  the 
restraint  of  which  the  petitioner  complained 
would  terminate,  and  it  was  held  that  the 
application  for  the  writ  should  be  denied. 
Indeed,  the  case  at  bar  in  principle  is  not 
wilike  Mills  V.  Green,  159  U.  S.  651,  40  L. 
202  V.  8. 


ed.  293,  16  Sup.  Ct.  Rep.  132;  Flour  In- 
spectors V.  Olover,  160  U.  S.  170,  40  L.  ed. 
382,  16  Sup.  Ct.  Rep.  321;  Kimball  v. 
Kimball,  174  U.  S.  158,  43  L.  ed.  932,  19 
Sup.  Ct.  Rep.  639;  and  Jones  v.  Montague, 
194  U.  S.  147,  48  L.  ed.  913,  24  Sup.  Ct. 
Rep.  611,  *in  each  of  which,  intermediate [180] 
the  ruling  below  and  the  time  for  decision 
here,  events  had  happened  which  prevented 
the  granting  of  the  relief  sought,  and  the 
appeals  or  writs  of  error  were  dismissed  on 
the  ground  that  this  court  did  not  spend  its 
time  in  deciding  a  moot  case. 

While  the  full  jurisdiction  of  this  court 
in  habeas  corpus  may  be  conceded,  there  is 
in  every  case  a  question  whether  the  exer- 
cise of  such  jurisdiction  is  appropriate.  In 
Ex  parte  Royall,  117  U.  S.  241,  29  L.  ed. 
868,  6  Sup.  Ct.  Rep.  734,  Royall,  who  was 
held  under  state  process  for  trial  on  an  in- 
dictment charging  an  offense  against  the 
laws  of  the  state,  filed  his  petition  in  ha- 
beas corpus  in  the  circuit  court  of  the  Unit- 
ed States,  praying  release  from  that  cus- 
tody. The  circuit  court  refused  to  order  his 
discharge,  and  from  its  ruling  he  appealed, 
and  at  the  same  time  filed  ain  original  peti- 
tion in  this  court.  P.  254,  29  L.  ed.  872,  6 
Sup.  Ct.  Rep.  734.  The  question  was  fully 
considered,  and  it  was  held  that  while  the 
Federal  courts,  circuit  and  Supreme,  had 
jurisdiction  in  the  premises,  there  was  a  dis- 
cretion whether  in  a<ny  case,  a  writ  should 
be  issued,  Mr.  Justice  Harlan,  speaking  for  , 
the  court,  saying  (p.  251,  29  L.  ed.  871,  C 
Sup.  Ct.  Rep.  740)  : 

"That  discretion  should  be  exercised  in 
the  light  of  the  relations  existing  under 
our  system  of  government,  between  the  ju- 
dicial tribunals  of  the  Union  and  of  the 
states,  and  in  recognition  of  the  fact  that 
the  public  good  requires  that  those  rela- 
tions be  not  disturbed  by  unnecessary  con- 
flict between  courts  equally  bound  to  guard 
and  protect  rights  secured  by  the  Constitu- 
tion. When  the  petitioner  is  in  custody  by 
state  authority  for  an  act  done  or  omitted 
to  be  done  in  pursuance  of  a  law  of  the 
United  States,  or  of  an  order,  process,  or 
decree  of  a  court  or  judge  tnereof ;  or  where, 
being  a  subject  or  citizen  of  a  foreign  state, 
and  domiciled  therein,  he  is  in  custody,  un- 
der like  authority,  for  an  act  done  or 
omitted  under  any  alleged  right,  title,  au- 
thority, privilege,  protection,  or  exemption 
claimed  under  the  commission  or  order  or 
sanction  of  any  foreign  state,  or  under  color 
thereof,  the  validity  and  effect  whereof  de- 
pemd  upon  the  law  of  nations, — in  such  and 
like  cases  of  urgency,  involvin^r  the  author- 
ity and  operations  of  the  general  •govern- [181] 
ment,  or  the  obligations  of  this  country  to, 
or  its  relations  with,  foreign  nations,  the 
.courts  of  the  United  States  have  frequently 
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the  elements  of  that  communication  material 
to  the  contract  by  the  following  words.  It 
mentions  salaries  and  the  rate  of  compensa- 
tion, nothing  else.  The  words  quoted  are  not 
an  independent  clause,  but  they  qualify  the 
next  phrase,  "we  to  pay  salaries"  etc.  On 
these  two  letters,  even  if  they  had  made  a 
contract,  which  they  did  not,  the  govern- 
ment hardly  could  have  been  held  to  the  dis- 
puted terms.  It  may  be  mentioned  further 
that  Milliken  testified  that  when  he  wrote 
that  letter  he  did  not  consider  the  clause 
in  question  to  relate  directly  to  the. subject- 
matter  of  the  contract,  and  although  at  a 
later  date  he  stated  that  he  desired  to  modi- 
fy his  testirjony,  the  only  intelligible  modi- 
fication, if  it  be  called  one,  is  that  his  testi- 
mony related  to  the  time  when  he  wrote  the 
letter,  not  to  the  time  when  he  received  the 
contract  to  be  signed. 

After  what  we  have  said,  but  a  few  words 
need  be  added  with  regard  to  the  parol  evi- 
dence offered.  Milliken,  says  that  when  he 
received  the  blanks  he  said  to  the  chief  of 
the  stamp  division  that  he  presumed  the 
only  changes  from  the  former  contract  were 
those  contained  in  thv!  letter  of  April  25,  was 
answered,  **That  is  all,"  and  thereupon  after- 
wards executed  the  contract  without  reading 
it.  If  this  were  undisputed  and  had  come 
from  anyone  authorized  to  bind  the  govern- 
ment, still,  whatever  effect,  if  any,  it  might 
[177] have  upon  an  undisclosed  'insertion,  it  would 
afford  no  ground  for  complaint  at  an  omis- 
sion, especially  an  omission  of  the  paragraph 
we  have  discussed.  The  answer  was  true  in 
letter  and  spirit,  and  in  no  degree  warrant- 
ed the  inference  that  the  blanks  contained 
the  disputed  clause;.  The  petitioner  exe- 
cuted those  blanks  without  any  ground 
whatever  for  assuming  that  they  contained 
anything  which  they  did  not,  even  if  Milli- 
ken had  been  right  in  what  he  says  he  sup- 
posed to  be  the  import  of  the  notice  of 
April  25. 

Finally,  there  is  not  a  particle  of  evidence 
that  the  contract  was  not  drawn  just  as  the 
United  States,  through  its  representative, 
the  Conmiissioner  of  Internal  Revenue,  in- 
tended that  it  should  be,  and  for  this  reason 
again  reformation  must  be  denied.  It  is 
true  that  Milliken  testifies  that  the  Secre- 
tary of  the  Treasury  admitted  to  him  that 
the  contract  with  the  American  Imprinting 
Company  was  in  violation  of  the  contract 
with  the  petitioner.  But  it  is  left  doubt- 
ful, at  least,  whether  the  Secretary  knew 
anything  about  what  contract  w%8  intended 
to  be  made.  The  act  of  March  3,  1899,  chap. 
424,  30  Stat,  at  L.  1090,  1091,  authorized 
the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treas- 
ury, to  procure  certain  stamps  by  contract, 
to  be  awarded  under  such  terms,  restrictions, 
•84 


and  regulations  as  might  be  prescribed  by 
the  former  with  the  approval  of  the  latter. 
But  that  is  not  suiTicient  to  warrant  *n  a*- 
sumption  that  the  Secret-iry  jjive  direciirm* 
or  had  knowledge  as  to  the  intended  form  of 
the  contract.  Moreover,  so  far  as  apfiears, 
the  Secretary  did  not  su<nre*t  or  admit  that 
there  was  any  mistake  in  the  form  of  the  in- 
stiument.  It  would  seem  that  Milliken  ex- 
hibited to  him  the  notice  of  April  25  a»  con- 
taining the  government's  agreement,  and  that 
the  Secretary  fell  in  with  Milliken'.>  inter- 
pretation of  the  paper,  but  refused  to  do 
anything  until  the  Commissioner  of  Internal 
Revenue  returned.  For  all  the  rei<M>n« 
which  we  have  stated,  we  are  of  opini«io 
that  the  United  States  is  entitled  to  a  de- 
cree as  matter  of  law. 
Decree  reversed. 


*Be  JAMES  LINCOLN,  Petitumet.        [17^ 
(See  &  C.  Reporter's  ed.  178-183.) 


Habema  corpvs— In  Federal  co«rt>« 
■tltnte  for  writ  of  error«»  Habeas 

pus  will  not  be  granted  by  the  Supremt-  «  ourt 
of  the  United  States  on  behalf  of  a  iwiytm 
convicted  in  a  district  court  of  brlngloi;  Id 
toxicating  liquors  into  the  Indian  coaDtry. 
unless  there  are  special  clrcumstaQces  nuk- 
ing immediate  action  Instead  of  the  asnal 
remedy  by  writ  of  error  from  a  circuit  soort 
of  appeals  necessary  or  expedient.-  e^pr- 
cially  where  the  term  of  his  Imprisoomest 
had  almost  expired  before  the  application  for 
the  writ. 

[No.  21,  Original.] 

Submitted   April   23,    1906.     Decided  Mt^ 

14,  1906. 

PETITION  for  a  writ  of  habeas  cot  pus  <m 
behalf  of  a  person  convicted  in  the  Dtt- 
trict  Court  of  the  United  Sute*  lor  tiw 
District  of  Nebraska  of  bringing  intoxiest- 
ing  liquors  into  the  Winnebago  Indian  m* 
ervation.    Denied. 

Statement  by  Mr.  Justice  Brewers 
The  petitioner  was  convicted  in  the  dtt- 
trict  court  for  the  district  of  Nebraska  on  «■ 
indictment  charging  that  he  did  **wroivr 
fully  and  unlawfully  introduce  into  Indim 
country,  to  wit,  into  and  upon  the  Winne- 
bago Indian  reservation,  a  reservation  sft 
apart  for  the  exclusive  use  and  benefit  u( 
certain    tribes   of   the   Winnebago   Indisnt. 

Note. — On  habetu  oorpu*  «a  tMf  trirtt 
court»-^9e9  notes  to  Re  Relnlti,  4  LiLA  334: 
State  e*  rel  Cochran  t.  Winters,  10  URA. 
616 ;  Re  Huse,  25  C.  C.  A.  4  ;  and  TXotitj  t. 
Anderson,  43  L.  ed.  U.  8.  91. 
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certain  spirituous,  vinous,  malt,  ajnd  other 
iotoxicating  liquors. 

Upon  this  conviction  he  was  sentenced  to 
pay  a  fine  of  $100  and  the  costs  of  prosecu- 
tion, and  to  be  imprisoned  in  the  jail  of 
Douglas  county,  Nebraska,  for  the  term  of 
sixty  days,  and  until  said  fine  and  costs 
were  paid.  The  imprisonment  conunenced 
on  F^ruary  19,  1906.  Without  pursuing 
his  remedy  by  writ  of  error,  the  petitioner, 
on  April  2,  1906,  filed  in  this  court  his  ap- 
plication for  a  writ  of  habeas  corpus,  al- 
leging that  the  United  States  has  no  police 
power  or  jurisdiction  over  the  Winnebago 
reservation,  and  that  the  law  under  which 
(179]  the  'indictment  was  drawn  is  unconstitution- 
al and  void  in  so  far  as  it  applies  to  the 
said  Winnebago  reservation,  and  that  the 
United  States  district  court  was  wholly 
without  jurisdiction  in  the  premises.  The 
indictment  was  foumd  under  the  act  of  Con- 
gress of  January  30,  1897.  29  Stat,  at  L. 
506,  chap.  109.  April  30,  1906,  the  case 
was  submitted  on  petition,  return,  and  a 
stipulation  of  facts. 

Mes8r8,  Thonuui  Ii*  Sloan  and  William- 
ioa  S.  Snnunem  submitted  the  cause  for 
petitioner. 

Solicitor  General  Hoyt  submitted  the 
cause  for  respondent. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  sixty  days  named  as  the  term  of  im- 
prisonment had  expired  before  the  case  was 
submitted,  and,  indeed,  had  almost  expired 
before  the  application  was  made  for  the 
writ.  There  is  nothing  to  show  whether 
the  fine  and  costs  have  been  collected  upon 
execution,  as  the  sentence  authorizes.  If 
not  so  collected,  and  if  they  cannot  be  col- 
lected, then,  though  possibly  still  in  jail,  he 
can  shortly  be  discharged  on  taking  the 
poor  debtor's  oath.  Rev.  Stat.  §  1042,  U.  S. 
Comp.  Stat.  1901,  p.  724.  This  section  au- 
thorizes a  discharge  after  a  confinement  of 
thirty  days  on  account  of  the  nonpayment 
cf  fine  and  costs.  So  that  within  ninety 
days  from  February  19,  the  time  the  sen- 
tence took  effect,  the  petitioner  can  secure 
bis  discharge  either  by  paying  the  fine  and 
costs,  or  by  taking  the  poor  debtor's  oath, 
as  above  stated. 

In  Ew  parte  Baez,  177  U.  S.  378,  44  L. 
•d.  813,  20  Sup.  Ct.  Rep.  673,  which  was  nn 
application  for  a  writ  of  habeas  corpus,  it 
appeared  that  before  a  return  to  the  writ 
could  be  made,  or  other  action  taken,  the 
restraint  of  which  the  petitioner  complained 
would  terminate,  and  it  was  held  that  the 
application  for  the  writ  should  be  denied. 
Indtred,  the  case  at  bar  in  principle  is  not 
unlike  Mille  v.  Green,  159  U.  S.  661,  40  L. 
202  U.  8. 


ed.  293,  16  Sup.  Ct.  Rep.  132;  Flour  In- 
spectors V.  Glover,  160  U.  S.  170,  40  L.  ed. 
382,  16  Sup.  Ct.  Rep.  321;  Kimball  v. 
Kimball,  174  U.  S.  158,  43  L.  ed.  932,  19 
Sup.  Ct.  Rep.  639;  and  Jones  v.  Montague, 
194  U.  S.  147,  48  L.  ed.  913,  24  Sup.  Ct. 
Rep.  611,  *in  each  of  which,  intermediate [180] 
the  ruling  below  and  the  time  for  decision 
here,  events  had  happened  which  prevented 
the  granting  of  the  relief  sought,  and  the 
appeals  or  writs  of  error  were  dismissed  on 
the  ground  that  this  court  did  not  spend  its 
time  in  deciding  a  moot  case. 

While  the  full  jurisdiction  of  this  court 
in  habeas  corpus  may  be  conceded,  there  is 
in  every  case  a  question  whether  the  exer- 
cise of  such  jurisdiction  is  appropriate.  In 
Ex  parte  Royall,  117  U.  S.  241,  29  L.  ed. 
868,  6  Sup.  Ct.  Rep.  734,  Royall,  who  was 
held  under  state  process  for  trial  on  an  in- 
dictment charging  an  oflfense  against  the 
laws  of  the  state,  filed  his  petition  in  ha- 
beas corpus  in  the  circuit  court  of  the  Unit- 
ed States,  praying  release  from  that  cus- 
tody. The  cjircuit  court  refused  to  order  his 
discharge,  and  from  its  ruling  he  appealed, 
and  at  the  same  time  filed  am  original  peti- 
tion in  this  court.  P.  254,  29  L.  ed.  872,  6 
Sup.  Ct.  Rep.  734.  The  question  was  fully 
considered,  and  it  was  held  that  while  the 
Federal  courts,  circuit  and  Supreme,  had 
jurisdiction  in  the  premises,  there  was  a  dis- 
cretion whether  in  a<ny  case,  a  writ  should 
be  issued,  Mr.  Justice  Harlan,  speaking  for 
the  court,  saying  (p.  251,  29  L.  ed.  871,  C 
Sup.  Ct.  Rep.  740)  : 

'That  discretion  should  be  exercised  in 
the  light  of  the  relations  existing  under 
our  system  of  government,  between  the  ju- 
dicial tribunals  of  the  Union  and  of  trie 
states,  and  in  recognition  of  the  fact  that 
the  public  good  requires  that  those  rela- 
tions be  not  disturbed  by  unnecessary  con- 
flict between  courts  equally  bound  to  guard 
and  protect  rights  secured  by  the  Constitu- 
tion. When  the  petitioner  is  in  custody  by 
state  authority  for  an  act  done  or  omitted 
to  be  done  in  pursuance  of  a  law  of  the 
United  States,  or  of  an  order,  process,  or 
decree  of  a  court  or  judge  tnereof ;  or  where, 
being  a  subject  or  citizen  of  a  foreign  state, 
and  domiciled  therein,  he  is  in  custody,  un- 
der like  authority,  for  an  act  done  or 
omitted  under  any  alleged  right,  title,  au- 
thority, privilege,  protection,  or  exemption 
claimed  under  the  commission  or  order  or 
sanction  of  any  foreign  state,  or  under  color 
thereof,  the  validity  and  efTect  whereof  de* 
pcmd  upon  the  law  of  nations, — in  such  and 
like  cases  of  iiro^ency.  involving  the  author- 
ity and  operations  of  the  general  •govern- [181] 
ment,  or  the  obligations  of  this  country  to, 
or  its  relations  with,  foreign  nations,  the 
courts  of  the  United  States  have  frequently 
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interposed  by  writs  of  habeas  corpus,  and 
discharged  prisoners  who  were  held  in  cus- 
tody under  state  authority." 

And  again,  after  eommentiing  on  the  re- 
lations of  state  and  national  courts  (p.  252, 
20  L.  ed.  872,  6  Sup.  Gt.  Rep.  741) : 

'That  these  salutary  principles  may  have 
full  operation,  and  in  harmony  with  what 
we  suppose  was  the  intention  of  Congress 
in  the  enactments  in  question,  this  court 
holds  that  where  a  person  is  in  custody, 
under  process  from  a  state  court  of  original 
jurisdiction,  for  an  alleged  offense  against 
the  laws  of  such  state,  and  it  is  claimed  that 
he  is  restrained  of  his  liberty  in  violation 
of  the  Constitution  of  the  United  States, 
the  circuit  court  has  a  discretion  whether 
it  will  discharge  him  upon  habeas  corpus 
in  advance  of  his  trial  in  the  court  in 
which  he  is  indicted;  that  disci^tion,  how- 
ever, to  be  subordinated  to  any  special  cir- 
cumstances requiring  immediate  action. 
When  the  state  court  shall  have  finally 
acted  upon  the  case,  the  circuit  court  has 
still  a  discretion  whether,  under  all  the 
circumstances  then  existing,  the  accused,  if 
convicted,  shall  be  put  to  his  writ  of  error 
from  the  highest  court  of  the  state,  or 
whether  it  wil>  proceed  by  writ  of  habeas 
corpus  summarily  to  determine  whether  the 
petitioner  is  restrained  of  his  liberty  in 
violation  of  the  Constitution  of  the  United 
SUtes." 

The  propositions  thus  Md  down  have  been 
upheld  by  repeated  decisions  of  this  court. 
E»  parte  Fonda,  117  U.  S.  516,  29  L.  ed. 
994,  6  Sup.  Ct.  Rep.  848;  Be  Duncan  {Dun- 
can V.  UcCall)  189  U.  S.  449,  35  L;  ed.  219, 
11  Sup.  Ct.  Rep.  573;  Re  Wood  {Wood  v. 
Brush)  140  U.  S.  278,  35  L.  ed.  505,  11 
Sup.  Ct  Rep.  738;  Cook  v.  Hart,  146  U. 
S.  183,  36  L.  ed.  934,  13  Sup.  Ct.  Rep.  40; 
Re  Frederick,  149  U.  8.  70,  37  L.  ed. 
653,  13  Sup.  Ct.  Rep.  793;  New  York  v. 
Eno,  155  U.  S.  89,  39  L.  ed.  80,  15  Sup.  Ct. 
Rep.  30;   Pepke  v.  Cronan,  155  U.  S.  100, 

39  L.  ed.  84,  15  Sup.  Ct  Rep.  34;  Andrews 
V.  Bwartz,  156  U.  S.  272,  39  L.  ed.  422,  15 
Sup.  Ct  Rep.  389;  Whitten  v.  TomUnson, 
160  U.  S.  231,  40  L.  «i.  406,  16  Sup.  Ct 
Rep.  297 ;  Kohl  v.  Lehlhack,  160  U.  8.  293. 

40  L.  ed.  432,  16  Sup.  Ct.  Rep.  304;  loBigi 
V.  Van  de  Oarr,  166  U.  S.  391,  41  L.  ed. 
1045,  17  Sup.  Ct.  Rep.  595;  Re  Eokart,  166 
U.  S.  481,  41  L.  ed.  1086,  17  Sup.  Ct  Rep. 
638;  Baker  v.  Chrice,  169  U.  S.  284,  42  L. 
ed.  748,  18  Sup.  Ct  Rep.  323;  Tinaley  v. 
Anderson,  171  U.  &  101-1(M»  43  L.  ed. 
91-96,  18  Sup.  Ct  Rep.  805;  Fitte  v.  Mo- 
Ghee,  172  U.  a  516,  43  L.  ed.  535,  19  Bv^. 
Ct  Rep.  269;  MarkutKm  v.  Boucher,  175 
U.  S.  184,  44  L.  ed.  124,  20  Sup.  Ct  Rep. 
76;  Davie  ▼.  Bwrk€,  179  U.  8.  399,  46  L. 
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ed.  249,  21  Sup.  Ct  Rep.  210;  Gusman  t. 
Marrero,  180  U.  S.  81,  45  L.  ed.  436,  21 
Sup.  Ct  Rep.  293 ;  *M%nne9ota  v.  Brundag€,[\9gi 
180  U.  S.  499,  45  L.  ed.  639,  21  Sup.  Ct 
Rep.  455;  Storti  v.  Massachusetts,  183  U.  & 
138,  46  L.  ed.  121,  22  Sup.  Ct  Rep.  72. 

In  Re  Loney  {Thomas  v.  Loney)  134  U.  S. 
372,  33  L.  ed.  949,  10  Sup.  Ct  Rep.  584; 
Re  N eagle  {Cunningham  v.  y eagle)  135  U. 
S.  1,  34  L.  ed.  55,  10  Sup.  Ct  Rep.  6^8; 
Ohio  V.  Thomas,  173  U.  S.  276,  43  L.  ed. 
699,  19  Sup.  Ct  Rep.  453,  and  BosU  t. 
Comingore,  177  U.  S.  459,  44  L.  ed.  846, 
20  Sup.  Ct  Rep.  701,  writs  of  habea*  cor- 
pus were  sustained,  but  in  each  of  tbew 
cases  the  act  charged  against  the  peiitioiicr 
was  one  for  which  he  was  amenable  ak>M 
to  the  laws  of  the  United  States,  or  be  was 
exercising  some  authority  under  those  Uvt, 
and  so  they  all  come  within  the  exccptiou 
noted  in  E»  parte  Royall,  supra. 

While  the  same  reasons  do  not  apply  wbea 
the  petitioner  is  in  custody  by  virtue  of  the 
process  of  a  Federal  court  yet  a  writ  of 
habeas  corpus  is  not  to  be  made  use  of  as 
a  writ  of  error  {Orossley  v.  Calif orma^  164 
U.  S.  640,  42  L.  ed.  610,  18  Sup.  Ct  Rep. 
242;  Whitney  v.  Dick,  202  U.  S.  132,  amU, 
963,  26  Sup.  Ct  Rep.  584)  ;  the  ordinary  pro- 
cedure for  the  correction  of  errors  in  crimiBsI 
cases  is  by  writ  of  error,  and  that  method 
should  be  pursued  unless  there  be  ■pecial 
circumstances  calling  for  a  departure  there* 
from.  Ex  parte  Mirzan,  1 19  U.  &  584^  30 
L.  ed.  513,  7  Sup.  Ct  Rep.  341 ;  Re  Bwt- 
ington,  137  U.  8.  63,  34  L.  ed.  567,  11  Sap. 
Ct.  Rep.  4;  Re  Lancaster,  137  U.  S.  393,  31 
L.  ed.  713,  11  Sup.  Ct  Rep.  117;  Re  Ckep- 
man,  156  U.  8.  211,  39  L.  ed.  401,  16  Sap. 
Ct.  Rep.  331;  Riggins  v.  United  States,  IM 
U.  S.  547,  ante,  303,  26  Sup.  Ct  Rep.  147. 
Several  of  these  cases,  it  is  tme,  wert  sp> 
plications  for  habeas  corpus  prior  to  flaal 
decisions  in  the  lower  courts,  and  the  re- 
fusal of ,  the  writs  was  based  partly,  st 
least  upon  the  proposition  that  the  order* 
ly  administration  of  justice  would  be  bstter 
subserved  by  declining  to  exercise  our  juris* 
diction  until  the  conclusion  of  the  proceed- 
ings below.  In  Em  parte  Mirwan,  bowerer, 
this  court  declined  to  issue  a  writ  of  ks- 
beas  corpus  after  a  ooovietioii,  boldiag  thst 
it  might  be  issued  by  the  proper  dreuit  eo«rt 
and  ^t  applicatien  shoold  be  aiade  to  thai 
oourt  except  in  oases  whart  there  wert  tesM 
special  drcumstanees  making  immediate  se> 
tion  by  this  court  neceMaiy  or  cxpedieit 
In  the  case  at  bar,  if  then  waa  any  error 
in  the  proceedings  of  the  trial  coort  it 
could  have  been  corrected  by  writ  of  enet 
from  the  oourt  of  appeals,  snd  no  reason  it 
given  why  that  remedy  should  not  have  hsm 
pursued,  exoept  the  request  of  the  district 
judge,  who  dedd«l  the  •mm,    Referenot  it(10) 
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made  to  a  decision  of  the  court  of  appeals 
of  the  eighth  circuit  {Re  Boyd,  1  C.  C.  A. 
156,  4  U.  S.  App.  73,  49  Fed.  48),  hut  that 
only  announced  the  doctrine  of  some  of 
the  cases  cited  above, — ^that  ordinarily, 
prior  to  final  judgment  a  writ  of  habeas 
corpus  ought  not  to  be  issued. 

It  is  true  that  we  issued  a  writ  of  habeas 
corpus  in  a  case  in  some  respects  like  the 
present  {Re  Heff,  197  U.  S.  488,  49  L.  ed. 
848,  25  Sup.  Ct.  Rep.  506),  and  it  is  re- 
lied upon  by  petitioner  as  authority  for 
this  application;  but  it  was  shown  in 
that  case  that  there  was  a  direct  con- 
flict between  the  state  and  local  Federal 
courts  in  the  precise  point  of  law  involyed, 
each  asserting  jurisdiction  over  the  same 
offense;  that  the  court  of  appeals  had  al- 
ready decided  the  question  adversely  to  the 
contention  of  petitioner,  so  that  a  writ  of 
error  from  that  court  would  have  accom- 
plished nothing;  and  further,  that  the  mat- 
ter involved  opened  up  inquiry  into  ques- 
tions of  great  significance  affecting  the  re- 
spective jurisdiction  of  the  nation  and  the 
states  over  large  numbers  of  Indians. 
There  were  special  reasons,  therefore,  for 
oar  issuing  a  writ  of  habeas  corpus  and  in- 
vestigating the  matter  in  that  case.  But 
it  does  not  follow  from  the  action  then  tak- 
en that  it  is  necessary  or  proper  for  this 
court  to  issue  a  habeas  corpus  in  every 
ease  involving  the  question  of  the  legality 
of  a  sale  of  liquor  to  Indians  or  the  bring- 
ing of  liquor  into  the  Indian  country.  It 
is  enough  that  the  cases  be  disposed  of  in  the 
orderly  and  customary  mode  of  procedure. 
It  may  be  assumed  that  the  trial  courts 
will  follow  the  rulings  of  this  court,  and 
if  there  be,  in  any  case,  a  departure 
therefrom,  the  proper  appellate  court  will 
correct  the  error.  To  permit  every  petty 
criminal  case  to  be  brought  directly 
to  this  court  upon  habeas  corpus,  on  the 
ground  of  an  alleged  misconception  or  dis- 
regard of  our  decisions,  would  be  a  griev- 
ous misuse  of  our  time,  which  should  be  de- 
voted to  a  consideration  of  the  more  im- 
portant legal  and  constitutional  questions 
which  are  constantly  arising  and  calling  for 
oar  determination. 

For  these  reasons  the  petiiian  far  a  writ 
of  hdbetu  oorpue  ie  denied. 
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diction  under  the  provisions  of  the  Tucker  act 
(24  SUL  at  L.  505,  chap.  359,  U.  S.  Comp. 
SUt.  1901,  pp.  752,  753),  deflning  the  con- 
current Jurisdiction  of  the  district  court  and 
the  court  of  claims,  of  a  petition  which  is, 
in  effect,  a  iibei  in  personam  for  the  salvage 
on  duties  coilected  and  paid  over  to  the 
Federal  government  on  a  cargo  of  sugar 
afterwards  saved  from  loss  by  fire  while  on 
board  a  lighter,  in  the  harbor  of  New  York, 
and  in  the  possession  and  control  of  the  cus- 
toms officers,  since  the  claim  may  properly 
be  said  to  be  one  for  unliquidated  damages 
In  a  case  **not  sounding  in  tort,'*  in  respect  of 
which  the  party  would  be  entitled  to  redress 
In  a  court  of  admiralty  if  the  United  States 
were  suable. 

2.  Admiral tx  Jurisdiction— libel  in  per- 
sonana— aalvaflre—The  remedy  in  personam 
given  by  general  admiralty  rule  No.  19 
**against  the  party  at  whose  request,  and  for 
whose  benefit,  the  salvage  services  bave 
been  performed,'*  is  not  confined  to  the  legal 
owner  of  the  property  saved,  but  extends 
to  one  who  had  a  direct  pecuniary  interest 
in  such  property. 

8.  Salvave— on  dnties— liabilitx  of  Fed- 
eral flTovernment.— The  liability  of  the 
Federal  government,  as  having  a  direct  pe- 
cuniary interest  In  the  property  saved,  for 
salva:^  upon  the  duties  collected  by  it  upon 
a  cargo  of  sugar  afterwards  saved  from  loss 
by  fire  while.on  board  a  lighter,  in  the  harbor 
of  New  York,  and  in  the  possession  and 
control  of  the  customs  officers,  may  bo 
founded  on  the  assumption  that  the  Secre- 
tary of  the  Treasury,  acting  under  the  au- 
thority of  U.  S.  Rev.  Stat  ||  2984,  8689  (U. 
S.  Comp.  SUt  1901,  pp.  1958,  2460),  would 
have  refunded  the  duties  if  the  property  had 
been  destroyed  by  the  fire. 

4.  Conrta— Jnrisdictlon  of  district  conrt 
— elainas  against  tlte  United  State»« 
eaae  arising  nnder  revenue  Iii^vm.— 
A  suit  to  recover  from  the  United  States 
for  the  salvage  on  duties  collected  and 
paid  over  to  the  government  on  a  cargo  of 
sugar  afterwards  saved  from  loss  by  fire 
while  on  board  a  lighter,  in  the  harbor  of 
New  York,  and  in  the  possession  and  con- 
trol of  the  customs  officers,  does  not  arise 
under  the  revenue  laws,  so  as  to  be  excluded 
from  the  Jurisdiction  of  the  district  court 
under  the  Tucker  act,  because  the  liability 
of  the  United  States,  as  having  a  direct  pe- 
cuniary Interest  in  the  property  saved,  is 
founded  on  the  assumption  that  the  Secretary 
of  the  Treasury,  acting  under  the  authority 
of  U.  8.  Rev.  Stat  H  2984,  8689,  would  have 
refunded  the  duties  if  the  property  had  l>een 
destroyed  by  the  fire. 

[No.  239.] 

Argued  April  20,  1906.    Decided  May  H, 

1906. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuity  to  review  a  decree  affirming 
a  decree  of  the  District  Court  for  the  South- 
ern District  of  New  York,  for  the  recovery 
of  galvage  on  the  duties  colleeted  hy  the 

987 


1S4,  185 


SUPBEMS  COUBT  OF  THE  UWITED  STATES. 


Oct.  Teim, 


Federal  government  upon  a  cargo  of  sugar 
afterwards  saved  from  loss  by  fire  while  on 
board  a  lighter,  in  the  harbor  of  New  York, 
and  in  the  possession  and  control  of  the  cus- 
toms officers.    Affirmed. 

See  same  case  below,  137  Fed.  455. 

Statement  by  Mr.  Justice  Brown: 

This  was  a  petition  under  what  is  known 
as  the  Tucker  act,  defining  the  jurisdiction 
of  the  court  of  daims,  to  recover  salvage 
upon  the  duties  on  1,883  bags  of  sugar, 
cargo  of  the  lighter  Bangor. 

The  facts  agreed  upon  and  found  by  the 
court  are  substantially  as  follows: 

The  steamboat  company,  a  New  York 
corporation,  and  owner  of  the  steam  tug 
R.  6.  Townsend,  at  great  risk  and  peril  to 
the  tug,  saved  a  certain  lot  of  1,883  bags 
of  sugar  on  board  of  a  lighter  called  the 
[185]  Bangor,  in  the  waters  of  the  port  *of  New 
York,  which  was  in  danger  of  being  de- 
stroyed by  tire.  The  sugar  had  been  im- 
ported from  a  foreign  country,  was  subject 
to  duty  under  the  laws  of  the  United 
States,  and  at  the  time  of  the  fire  had  not 
been  delivered  to  the  consignees,  and  was 
still  in  the  possession  and  control  of  the 
customs  officers.  The  duties  On  this  sugar, 
amounting  to  $6,000,  had  been  paid  to  the 
government. 

Petitioner  filed  a  libel  in  the  district 
court  against  the  cargo  to  recover  salvage 
compensation  for  services  rendered  in  sav- 
ing the  sugar.  The  case  resulted  In  a  de- 
cree awarding  the  petitioner  salvage, 
amounting  to  10  per  cent  of  the  value  of 
the  property  saved,  viz.,  $1,274.03.  108 
Fed.  277.  In  fixing  this  simi,  the  district 
court  considered  the  invoice  value  of  the 
sugar  only,  excluding  salvage  upon  the 
duties  saved  to  the  United  States  by  the 
salving  services. 

Upon  these  facts  the  district  court 
awarded  the  petitioner  10  per  cent  upon 
the  amount  of  the  duties  saved  to  the 
United  States,  namely,  $600,  with  clerk's 
fees,  $3.60.  130  Fed.  480.  The  circuit 
court  of  appeals  affirmed  this  judgment 
(137  Fed.  455),  whereupon  the  United 
States  applied  for  this  writ  of  certiorari. 

Assistant  Attorney  General  MoReynolds 
argued  the  cause  and  filed  a  brief  for  peti- 
tioner: 

'Hie  district  court  had  no  jurisdiction. 

Every  government  has  an  inherent  right 
to  protect  itself  against  suits,  and  if,  in  the 
liberality  of  legislation,  they  are  permitt^'d. 
it  is  only  on  such  terms  and  conditions  as 
are  prescribed.  The  principle  is  fundamen- 
tal, applies  to  every  sovereiprn  power,  and 
but  for  such  protection  the  government 
would  be  unable  to  perform  the  various  du- 
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ties  for  which  it  was  created.  To  collect 
revenue  for  its  support  would  b**  iraiK»>-i- 
ble  without  infinite  embarrassment**  and  de- 
lays if  it  were  subject  to  civil  process  ti-e 
same  as  a  private  person. 

Nichols  ▼.  United  States,  7  Wall.  122,  19 
L.  ed.  125. 

The  doctrine  is  well  established  that  do 
suit  can  be  sustained  in  which  the  United 
States  is  made  an  original  defendant,  to  be 
brought  into  oourt  oy  process,  without  seme 
act  of  Congress  expressly  authorizing  it  to 
be  done. 

The  Davis  {United  States  v.  Douglas)  If 
Wall.  15,  19  L.  ed.  875. 

Benefit,  however  great,  from  salrinp  i 
cargo,  cannot  support  a  claim  in  personfim 
for  the  services  rendered. 

The  Sabine  {The  Mayflower  v.  The  Ss- 
bine)   101  U.  S.  3«4,  25  L.  ed.  982. 

The  claim  set  up  in  the  present  procfed- 
ing  must  be  regarded  as  arising  under  the 
revenue  laws.  Such  claims  are  not  witbia 
the  jurisdiction  of  the  courts,  since  thoM 
laws  constitute  a  distinct  and  exclusite  sj»- 
tem  of  collection  and  redress. 

Nichols  V.  United  States ,  supra;  D.  M. 
Ferry  d  Co.  v.  United  States.  29  C.  C.  A. 
345,  54  U.  S.  App.  705,  85  Fed.  550;  Statt 
Railroad  Tax  Cases,  92  U.  S,  614.  23  L  «d- 
673;  Auffmordt  v.  Redden,  137  U.  S.  324. 
34  L.  ed.  678,  11  Sup.  Ct.  Rep.  103;  Trtnt 
V.  Staples,  Holmes,  5,  Fed.  Cas.  No.  14,1 «?. 

The  maritime  law,  for  the  purpovs  of 
public  policy,  and  for  the  advantairp  of  tn  \^ 
and  commerce,  imposes  in  cases  of  xairt?* 
a  jus  in  re, — a  liability  upon  thf  thin* 
saved, — a  liability  which  is  a  spoMul  ron«^ 
quence  arising  put  of  the  character  of  mtt' 
cantile  enterprise,  the  nature  of  t^r  •ei 
perils,  and  the  fact  that  the  thing  mxM  wat 
saved  under  great  stress  and  exceptional  cir- 
cumstances. 

Kennedy,  Civil  Salvage,  6;  Falrke  ▼. 
Scottish  Imperial  Ins.  Co.  L.  R.  34  C^- 
Div.  234;  Mason  v.  The  Blaireau,  2  CniTKS. 
240,  2  L.  ed.  266;  The  Emblem,  2  Wir^.  63i, 
Fed.  Cas.  No.  4,434. 

Salvage  is  eminently  a  subioot  for  sHmir 
alty  jurisdiction,  and  it  has  been  dfi-ird 
that  no  action  will  lie  at  common  law  un'**! 
the  salvor  can  prove  a  contract  with  tbi 
owner  of  the  property  saved  or  with  hit 
agemt. 

2  Parsons,  Shipping  A  Admiralty.  "?«5«> 

It  must  be  obvious  and  certain  that  tha 
master's  reluctance  or  resistance  to  the  <vr 
ing  of  the  property  under  his  char^  «bouM 
not   bar  claims  of   solvors,   but   rat^^r  rt 
hance  them,  i-f  their  services  were  ne^'^arr 
or  in  all  respects  meritorious  and  uvfi' 

2  Parsons,  Shipping  k  Admiralty.  2*4. 

The  rule  of  rewaniinj?  salvor-  i*  L'i.»uni- 
ed  on  policy.     It  is  desirable  t  •  •  '^     ""■•?* 
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those  iTdio  chance  to  be  in  a  fbsition  to  help 
TPessels  in  distress  to  use  their  best  exer- 
tions, to  risk,  if  necessary,  their  own  lives 
and  property,  and  to  delay  their  adventures 
for  that  purpose.  The  prospect  of  reward, 
which  is  generally  assessed  liberally,  brings 
out  a  readiness  and  srtrenuousness  which 
cannot  always  be  expecfed  without  that 
motive,  and  both  lives  and  property  at  sea 
are  thus  made  more  safe. 

Carver,  Carriage  by  Sea,  3d  ed.,  §  323. 

Salvage  is  only  spoken  of  in  relation  to 
lihips  and  vessels  and  their  cargoes,  or  those 
things  which  have  been  committed  to,  or 
lost  in,  the  sea  or  its  branches,  or  other 
public  navigable  waters,  and  have  been  found 
and  rescued. 

Cope  V.  Vallette  Dry  Dock  Co,  119  U.  S. 
625,  30  L.  ed.  501,  7  Sup.  Ct.  Rep.  336. 

The  right  does  not  arise  on  saving  prop- 
erty of  other  kinds  which  may  have  been 
moored  afloat^  and  have  got  adrift,  such  as 
a  raft  of  timber,  a  buoy,  or  a  floating  dry 
dock. 

Carver,  Carriage  by  Sea,  3d  ed.,  ^  322. 

The  foundation  of  the  admiralty  jurisdic- 
tion in  the  awarding  of  salvage  is  the  power 
of  enforcing  the  maritime  Uen  obtained  on 
property  saved  by  salvors. 

The  Schiller,  L.  R.  2  Prob.  Div.  145 ;  The 
Emblem,  supra;  The  Independence^  2  Curt. 
C.  C.  350,  Fed.  Cas.  No.  7,014. 

Under  the  nineteenth  admiralty  rule  an 
action  in  personam  for  salving  services 
could  not  be  sustained  imless  they  were  at 
Uie  request  and  for  the  benefit  of  the  de- 
fendant, or  at  least  in  those  cases  where  the 
property  'had  been  destroyed  or  removed 
after  having  been  restored. 

The  Sabine  {The  Mayflower  v.  Tl^e  Sa- 
hine)9  supra. 

Salving  charges  cannot  be  enforced  for 
rescuing  bills  of  exchange  and  other  evi- 
dences of  debt. 

The  Emblem,  supra. 

Salvage  cannot  be  awarded  for  saving  the 
United  States  mails,  because  not  subject  to 
detention  and  sale. 

The  Merchant,  Fed.  Cas.  No.  9,436. 

The  respondent  freely  asserted  its  rights 
by  a  proceeding  in  rem  against  the  cargo, 
and  has  had  all  the  relief  to  which  it  was 
entitled. 

Cornell  8.  B.  Co.  t.  1,S8S  Bags  of  Sugar, 
108  Fed.  277. 

Mr.  R.  D.  Benedict  argued  the  cause, 
and,  with  Messrs.  Benedict  de  Benedict,  filed 
a  brief  for  respondent  f 

When  the  property  of  the  government  has 
been  saved  from  destruction  by  salvors,  jus- 
tice and  sound  policy  require  that  it  should 
be  held  to  bear  its  share  of  the  burden 
idiich  the  unanimous  voice  of  maritime  na- 
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tions  imposes  upon  all  other  property  in 
like  condition. 

The  Davis  {United  States  v.  Douglas) 
10  Wall.  19,  19  L.  ed.  876. 

The  United  States  government  is  liable 
to  pay  salvage. 

The  Davis  {United  States  v.  Douglas)  10 
Wall.  15,  19  L.  ed.  875;  Gould  v.  United 
States,  1  Ct.  CI.  184;  Bryan  v.  United 
States,  6  Ct.  CI.  128;  McOowan  v.  United 
States,  20  a.  CI.  147;  United  States  v. 
Morgan,  39  C.  C.  A.  653,  99  Fed.  570;  Hart- 
ford &  N.  T.  Transp.  Co.  v.  United  States, 
138  Fed.  618;  Rees  t.  United  States,  134 
Fed.  146. 

The  law  which  sustains  such  a  claim  is 
but  a  form  of  the  general  and  ancient  rule 
that  the  United  States,  in  relation  to  the 
proprietorship  of  real  or  personal  properly, 
has,  in  its  public  capacity,  like  authority 
and  remedies,  and  is  subject  to  like  lia- 
bilities in  dealing  with  them  through  legal 
agencies  or  otherwise  as   natural   persons. 

Re  858  Bales  of  Cotton,  Blatchf.  Prize 
Cas.  325,  Fed.  Cas.  No.  4,318. 

When  the  United  States  allows  itself  to  be 
sued  before  the  court,  it  must  stand  before 
the  court  like  any  other  party,  afi'ected  by 
the  same  considerations  as  any  other  par- 
ty- 

Cooke  V.  United  States,  12  Blat-hf.  59, 
Fed.  Cas.  No.  3,178;  Re  858  Bales  of  Cotton, 
supra;  United  States  v.  Bostwick,  94  U. 
S.  53,  24  L.  ed.  65. 

The  "implied  contract  growing  out  of 
the  successful  event  of  the  service"  {United 
States  V.  Morgan,  39  C.  C.  A.  653,  99  Fed. 
572)  has  always  been  held  sufficient  ground 
for  the  jurisdiction  of  the  court  to  award 
salvage. 

The  supposition  that  the  government  will 
not  do  justice  is  not  to  be  indulged. 

Gibbons  v.  United  States,  8  Wall.  269,  19 
L.  ed.  453. 

That  the  Secretary  would,  on  the  facts 
here  admitted,  be  required  to  refund  these 
duties,  is  sustained  by  many  authorities 
and  decisions  of  tnis  court  and  other  courts. 

Rock  Island  County  v.  United  States,  4 
Wall.  435,  18  L.  ed.  419;  Qalena  v.  Amy 
{Oalena  v.  United  States)  5  Wall.  708,  18 
L.  ed.  561;  Ralston  v.  Crittenden,  13  Fed. 
512;  N'cw  Orleans  Nat.  Bank  v.  Merchant, 
IS  Fed.  841 ;  National  Bank  v.  St.  Joseph, 
31  Fed.  216;  Provisional  Municipality  v. 
Lehman,  6  C.  C.  A.  349,  13  U.  S.  App.  411, 
57  Fed.  324;  Little  Rock  v.  United  States, 
43  C.  C.  A.  261,  103  Fed.  418;  Kent  v. 
United  States,  51  C.  C.  A.  189,  113  Fed. 
237;  People  ex  rel.  Otsego  County  Bank  v. 
Otsego  County,  51  N.  Y.  401. 

All  laws  should  be  so  construed,  if  possi- 
ble, as  to  avoid  an  unjust  or  an  absurd  con- 
clusioA. 
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Ca80  of  the  Chinese  Laborers,  7  Sawy. 
ftkl,  13  Fed.  291. 

^•HDfral  terms  should  be  so  limited  in 
tm^T  Hpplication  as  not  to  lead  to  injustice, 
G^j'ression,  or  an  absurd  consequence. 

United  States  ▼.  Kirby,  7  Wall.  482,  19 
L.  ed.  278. 

The  liability  of  the  United  States  to  re- 
JAJ  the  $6,000  is  such  an  interest  as  to  ren- 
der the  United  States  liable  for  salvage  for 
ate  saving  of  the  sugar. 

The  6  Steel  Barges,  L.  R.  15  Prob.  Div. 
;42,  9  Asp.  Mar.  L.  Cas.  pp.  163,  182. 

Mr.  Justice  Brown  delivered  the  opinion 
<»f  the  court: 

This  is  practically  a  libel  in  personam 
for  the  salvage  of  government  property, 
««.,  of  $6,000  duties  collected  by  the  gov- 
ernment upon  a  cargo  of  sugar  saved  from 
ioBs  by  fire  while  on  board  a  lighter,  in  the 
liarbor  of  New  York. 

The  claim  is  prosecuted  under  what  is 
known  as  the  Tucker  act  (24  Stat,  at  L. 
605,  chap.  359,  U.  S.  Ck)mp.  Stat.  1901,  pp. 
752,  753),  the  1st  section  of  which  declares 
that  "the  court  of  claims  shall  have  juris- 
diction to  hear  and  determine  ...  all 
claims  founded  upon  the  Ck>nstitution  of 
the  United  States,  or  any  law  of  Ck>ngress, 
.  .  .  or  upon  any  contract,  express  or 
implied,  with  the  government  of  the  United 
States,  or  for  damages,  liquidated  or  un- 
liquidated, in  cases  not  sounding  in  tort, 
in  respect  of  which  claims  the  party  would 
be  entitled  to  redress  against  the  United 
States,  either  in  a  court  of  law,  equity,  or 
admiralty,  if  the  United  States  were 
suable.'' 

By  the  2d  section  concurrent  jurisdiction 
with  the  couit  of  claims  was  vested  in  the 
district  courts  as  to  all  claims  not  exceed- 
ing $1,000. 

It  is  at  least  doubtful  whether  an  ordi- 
nary claim  for  salvage  can  be  said  to  arise 
upon  contract,  inasmuch  as  such  services 
are  rendered  voluntarily,  frequently  in  the 
absence  of  the  owner  of  the  property,  and 
usually  without  a  definite  agreement  for 
compensation.  The  Liffey,  6  Asp.  Mar.  L. 
[100]  Cas.  255;  "Five  Steel  Barges,  L.  R.  15  Prob. 
Div.  142.  A  claim  for  salvage  may  un- 
doubtedly be  founded  upon  an  expreta  con- 
tract, but  where  the  services  are  rendered, 
as  in  this  case,  without  request  of  an  officer 
of  the  government,  and  particularly  where 
they  are  incidental  to  services  rendered  in 
the  saving  of  private  property,  we  do  not 
•  think  the  claim  can  be  said  to  arise  upon 
any  contract,  express  or  implied,  with  the 
government  of  the  United  States.  But  the 
claim  may  properly  be  said  to  be  one  for 
unliquidated  damages  in  a  case  "not  sound- 
ing in  tort,"  in  respect  of  which  the  party 
990 


.would  be  entitled  to  redress  in  a  court  of 
admiralty,  if  the  United  States  were  suable. 

The  Tucker  act  also  resolves  any  doubt 
which  might  arise  as  to  the  responsibility 
of  government  property  for  salvage  senriee, 
since  it  was  the  very  object  of  the  act  to 
give  a  direct  recourse  against  the  govers- 
ment.  Indeed,  that  question  was  settled 
by  this  court  in  1869,  in  the  case  of  The 
Davis  (United  States  v.  Douglas)  10  Wall 
15,  19  L.  ed.  875,  in  which  personal  prop- 
erty of  the  United  States,  in  transit  from 
one  port  to  another,  was  held  liable  to  a 
lien  for  salvage  services  rendered  in  saving 
the  property,  following  the  rule  laid  down 
in  England  in  The  Marquis  of  Buntly,  3 
Hagg.  Adm.  247,  and  The  Lord  yelson^ 
Edw.  Adm.  79.  The  same  rule  ^^rns  adopted 
by  Mr.  Justice  Story  in  United  Statfs  t. 
Wilder,  3  Suam.  308,  Fed.  Cas.  No.  16,694, 
although  both  in  England  and  in  this  coun- 
try vessels  belonging  to  the  United  Suie*, 
or  to  a  foreign  sovereign,  and  engafred  in 
the  public  service,  are  exempt  from  seizure. 
The  Exchange  v.  M'Faddon,  7  Cranch,  lid, 
3  L.  ed.  287;  The  Charkieh,  L.  R.  4  Adm. 
&  Ecd.  59;  The  Constitution,  L.  R.  4  Prob. 
Div.  39;  The  Parlement  Beige,  4  Asp.  Uar. 
L.  Cas.  234,  L.  R.  5  Prob.  Div.  197. 

The  fact,  however,  that  the  property 
saved  is  not  within  the  physical  posaeasioo 
of  the  court,  but  is  of  an  intangible  nature, 
like  freight  or  customs  dues,  does  not  pre- 
vent the  maintenance  of  a  libel  tii  personam 
against  the  owner.  Indeed,  general  ad- 
miralty rule  No.  19  provides  that  *in  all 
suits  for  salvage  the  suit  may  he  in  *  em 
.  .  .  or  in  personam  against  the  pirtj 
at  whose  request,  and  for  whose  benefit,  tb« 
salvage  services  have  been  performed.*"  Id 
the  case  of  freight  the  'practice  is  to  re^aire{lf  1] 
its  payment  into  court    The  Leo,  Loih.  444. 

At  the  basis  of  the 'claim  in  this  eus 
lies  the  proposition  that,  although  the  da- 
ties  had  been  actually  paid  before  the  mrr- 
ices  had  been  rendered,  the  Secretarv  of 
the  Treasury  was  authorised  to  refund  du- 
ties upon  80  much  of  the  sugar  as  wonM 
have  been  lost  by  the  fire  had  not  the  Mffp) 
been  rescued  by  the  salvors.  The  obtigatioa 
to  refund  such  duties  is  contained  in  the  fol- 
lowing sections  of  the  Revised  Statutes: 

"Sec  2984  (U.  S.  Comp.  f>Ut  1901.  ^ 
1958).  The  Secretary  of  the  Treasury  k 
hereby  authorized,  upon  production  of  lat- 
isfactory  proof  to  him  of  the  actual  [imims' 
try]  [injury]  or  destruction,  in  whole  or  ia 
part,  of  any  merchandise,  by  aceadvatal 
fire  or  other  casualty,  while  the  saaw  re- 
mained in  the  custody  of  the  officers  of  the 
customs  in  any  public  or  private 
under  bond,  ...  or  while  in  the 
tody  of  the  officers  of  the  costoms,  and  aol 
i^  bond,  or  while  within  the  limits  of  uy 
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port  of  entiy,  and  before  the  same  have 
been  landed  under  the  supervision  of  the 
offleers  of  the  customs,  to  abate  or  refund, 
as  the  ease  may  be,  out  of  any  moneys  in 
the  Treasury  not  otherwise  appropriated, 
the  amount  of  impost  duties  paid  or  accru- 
ing thereupon,  and  likewise  to  cancel  any 
war^ouBe  bond  or  bonds,  or  enter  satis- 
faction thereon  in  whole  or  in  part  as  the 
case  may  be." 

Provision  for  such  abatements  or  refunds 
is  made  in: 

"Sec  3689  (U.  S.  Comp.  Stat.  1901,  p. 
2460).  There  are  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  ap- 
propriated, for  the  purposes  hereinafter 
specified,  such  sums  as  may  be  necessary 
for  the  same,  respectively;  and  such  appro- 
priation shall  be  deemed  permanent  annual 
appropriations.  .  .  .  For  refunding  du- 
ties paid  or  accruing  on  goods,  wares,  or 
merchandise  injured  or  destroyed  by  acci- 
dental fire  or  other  casualty  while  in  the 
custody  of  the  officers  of  customs,  in  any 
public  or  private  warehouse,  ...  or 
^  after  their  arrival  within  the  limits  of  any 
port  of  entry,  of  the  United  States,  and  be- 
fore the  same  have  been  landed  under  the 
supervision  of  the  officers  of  the  customs." 
[192]  *It  was  held  by  both  courts  below,  and  we 
think  properly,  that,  if  the  government 
were  liable  to  refund  these  duties  in  case 
the  property  had  been  destroyed  by  fire, 
it  was  under  the  same  obligation  to  pay 
salvage  on  such  duties  as  it  would  have 
been  had  property  of  the  government  of  the 
same  value  been  directly  saved  by  the  ex- 
ertions of  the  salvors. 

It  is  true  that  the  language  of  §  2984  is 
permissive,  and  merely  "authorizes''  the 
Secretary  of  the  Treasury  to  abate  or  re- 
fund duties  collected  upon  merchandise  in- 
jured or  destroyed  by  accidental  fire  or 
•thor  eaeualty,  and  does  not  in  terms  re- 
qwre  that  this  shall  be  done.  We  do  not 
find  it  necessary,  however,  to  go  deeply  into 
the  learning  expended  upon  the  distinction 
between  permissive  and  mandatory  clauses, 
or  to  determine  whether,  in  a  particular 
ease,  mandamus  would  or  would  not  lie 
igainst  the  Secretary  for  refusing  to  re- 
fund or  abate  duties  in  that  connection. 
D.  M,  Ferry  d  Co,  v.  United  States,  29  C. 
C.  A.  345,  64  U.  S.  App.  705,  85  Fed.  550. 
Under  the  circumstances  of  this  case,  as 
let  forth  in  the  petition  and  agreed  findings 
<rf  fact»  we  are  entitled  to  assume  that  the 
Secretary  of  the  Treasury  would  have  re- 
funded these  duties  in  case  of  the  acciden- 
tal lots  of  this  sugar  by  fire,  since  the  au- 
thority to  do  so  is  found  in  §  2984,  and  the 
money  is  appropriated  for  such  refunding 
by  I  3689.  In  a  particular  case  we  can 
fanagine  that  doubts  might  arise  as  to  the 


propriety  of  such  refunding,  but,  where  a 
plain  case  is  maoe  in  the  lindings  of  fact, 
and  is  not  disputed,  it  would  be  an  iin|)u 
tation  upon  the  good  faith  of  the  Secretary 
to  assume  that  he  would  refuse  to  return 
the  duties,  notwithstanding  the  langua^re  of 
the  statute  may  be  construed  as  pcntiissive 
merely.  We  think  the  petitioner  is  enti- 
tled to  build  his  case  upon  this  assumption. 
Rook  Island  County  v.  United  States.  4 
Wall.  435,  18  L.  ed.  419;  Galena  v.  A^ny 
(Galena  v.  United  States)  5  Wall.  705,  18 
L.  ed.  660;  French  v.  Edwards,  13  Wall. 
506,  20  L.  ed.  702. 

It  is  insisted,  however,  that  the  govern- 
ment is  under  no  greater  liability  to  pay 
this  claim  than  it  would  have  been  if  the 
duties  had  not  been  paid,  and  that  the  law  is 
well  settled  that  when  property  is  saved  at 
sea  and  brought  into  port,  it  is  •subject  to  [198] 
duty  like  other  property,  that  the  govern- 
ment owes  nothing  to  the  salvors,  and,  by 
parity  of  reasoning,  that  no  insurer  of 
goods  saved,  nor  a  creditor  who  has  ad- 
vanced money  thereon,  nor  a  seaman  whose 
wages  are  preserved,  can  be  made  liable 
for  salvage.  Tlie  obvious  reason  for  this  is 
that  the  claim  for  salvage  is  founded  upon 
the  possession  of  the  property  saved  at  the 
time  of  the  salvage  service,  and  that  the 
person  incidentally  benefited  cannot  be  made 
liable  under  gene  al  admiralty  rule  19,  un- 
less he  has  requested  the  salvage,  or  the 
service  has  been  performed  directly  for  his 
benefit.  Interpreting  this  rule  in  the  cuse 
of  The  Sabine  {The  Mayflower  v.  The 
Sabine)  101  V.  S.  384,  25  L.  ed.  9S2,. 
it  was  held  that  a  libel  would  not  lie  it» 
rem  against  the  vessel  and  in  personam 
against  the  consignee  of  the  cargo.  But- 
the  mere  possession  of  property  may  be  iii» 
itself  not  only  the  origin  of  a  right,  but. 
the  creation  of  a  liability, — a3,  for  instance,. 
in  cases  of  money  had  and  received  or  prop- 
erty lawfully  acquired,  but  unlawfully  de^ 
tained.  Had  the  duties  upon  these  goods 
not  been  collected,  the  government  could 
not  have  been  held  liable,  since  the  services 
would  not  have  been  performed  for  its  ben- 
efit, although,  as  a  remote  consequence 
therefrom,  it  might  have  been  advantaged. 

The  case  of  Five  Steel  Barges,  L.  R. 
15  Prob.  Div.  142,  is  authority  for  the  prop- 
osition that  the  remedy  in  personam  is  not 
confined  to  the  legal  owner  of  the  property 
saved,  but  extends  to  one  who  has  a  direct 
pecuniary  interest  in  such  property.  This 
was  an  action  against  five  barges,  two  of 
which  belonged  to  the  government,  with 
whom  the  defendants  were  under  contract 
to  build  and  deliver  the  barges.  An  action 
in  rem  was  brought  against  the  three  barges, 
and  an  action  in  personam  against  the  de- 
fendants, who  had  roniraoted  with  the  gov- 
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eminent  and  given  it  possession  of  the  two 
barges.  The  court  sustained  the  action  in 
personam  thinking  it  "perfectly  clear 
.  .  .  that  an  action  in  personam  lies 
against  the  owners  of  a  vessel  which  has 
been  saved,  even  though  the  property  has 
been  transferred  to  others  and  the  lien 
lost.''  Continuing,  the  president  of  the 
court,    Sir    James    Hannen,    observed:     "I 

[104]  think  it  exists  in  cases  *  where  the  defend- 
ant has  an  interest  in  the  property  saved, 
which  interest  has  been  saved  by  the  fact 
that  the  property  is  brought  into  a  position 
of  security.  The  jurisdiction  which  the 
court  exercises  in  salvage  cases  is  of  a  pe- 
culiarly equitable  character.  The  right  to 
salvage  may  arise  out  of  an  actual  contract, 
but  it  does  not  necessarily  do  so.  It  is  a 
legal  liability  arising  out  of  the  fact  that 
property  has  been  saved;  that  the  owner  of 
the  property,  who  has  had  the  benefit  of  it, 
shall  make  remuneration  to  those  who  have 
conferred  the  benefit  upon  him,  notwith- 
standing that  he  has  not  entered  into  any 
contract  on  the  subject.  I  think  that  prop- 
osition equally  applies  to  the  man  who  has 
had  a  benefit  arising  out  of  the  saving  of 
the  property."  This  last  sentence  is  par- 
ticularly applicable  to  this  case. 

In  the  subsequent  case  of  The  Port 
Victor,  9  Asp.  Mar.  L.  Cas.  163,  the  same 
court  decided  that  where  government  stores 
were  being  carried  at  the  risk  of  charterers, 
these  charterers  were  liable  to  pay  salvage 
in  a  personam  action,  apart  from  the  lia- 
bility of  the  stores  in  rem.  The  case  was 
decided  largely  upon  the  authority  of  Five 
Bteel  Barges  and  Duncan  v.  Dundee,  P,  d 
L.  Shipping  Co,  6  Se.  Sess.  Cas.  4th  Series, 
742,  and  was  affirmed  by  the  court  of  ap- 
peals in  an  opinion  by  Lord  Alverstone 
(9  Asp.  Mar.  L.  ('as.  18*2),  in  which  great 
deference  wa.*  shown  to  the  decision  of  Sir 
James  Hannen.  See  also  Carver,  Carriage 
by  Sea,  §  324a. 

Although  courts  of  admiralty  have  no 
general  equity  jurisdiction,  and  cannot  af- 
ford equitable  relief  in  a  direct  proceeding 
for  that  purpose,  they  may  apply  equitable 
principles  to  subjects  within  their  juris- 
diction, and,  in  the  distribution  of  proceeds 
in  their  possession  or  under  their  control, 
may  give  effect  to  equitable  claims.  2  Par- 
Bons,  Shipping,  344.  Bearing  in  mind  that 
the  duties  in  this  case  had  been  actually 
collected,  were  in  the  hands  of  the  govern- 
ment, and  had  been  Haved  to  it  by  the  ex- 
ertion of  the  salvors,  who  had  been  award- 
ed   salvage    for    savinu:    the    sugars    upon 

[195]  which  the  duties  had  been  *collected,  a 
strong  case  is  presented  for  the  allowance 
of  salvage,  which  should  not  be  lost  sight 
of  in  determining  the  principles  applicable 
to  the  situation. 
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The  case  is  clearly  not  one  ariain^  nihW 
the  revenue  laws  as  they  are  defined  is 
Nichols  V.  United  States,  7  Wall.  122,  19  L 
ed.  125,  since  the  sectious  of  the  Revi^ 
Statutes  above  ^aoted  are  only  hiddenuilj 
involved. 

The  decree  of  the  Circuit  Court  cf  Ap- 
peals ii,  therefore,  affirmed, 

Mr.  Chief  Justice  Fnller  dissentftL 


JOSEPH  J.  DARLINGTOy  and  0*0^^  W. 
Gray,  Executors  of  Philip  A  Tracy,  De- 
ceased, Appts. 

V. 

ERLE  H.  TUKNER,  Wilmer  Turner.  .V*hbT 
Turner,  and  Lunette  Turner,  by  WUnier 
Turner,  Next  Friend. 

(See  8.  C.  Reporter*!  ed.  195-241.) 


1.    Bqnlty—lvrlsaietlOA— fldaelarr 

tlona.— Such  a  fldaclarj  relation  eii*tM  r«*- 
tween  the  testator  and  one  who  had.  thrT>  r^ 
a  series  of  years,  invested  and  rrtiiT^tHl 
the  moneys  of  the  former,  and  who  «%t  d- 
rected  in  the  wili  to  distribute  the  proc^f^ 
of  the  testator's  property  eqoaJly  brtwfrt 
certain  minor  legatees,  as  make^  a  coon  il 
equity  the  proper  fomm  in  which  to  <fvk  •>- 
lief  for  the  alleged  wrongful  transfer  n*  <--k 
property  to  the  father  of  the  legatfr*.  vto 
devoted  it  to  his  own  oae  and  benefit. 

S.  Bvldeace— ▼arlaaee.—There  Is  no  k^^ 
variance  between  the  allegations  of  a  b 
seeking  to  charge  with  a  trutt  crrtala  pr  -^ 
erty  in  the  hands  of  the  executon  of  th»  t>- 
leged  trustee,  and  evidence  that  the  Urr- 
had  turned  over  the  major  portion  of  tfe# 
property  to  one  who  was  claimed  to  hut 
had  no  authority  to  receive  it,  as  nqu  rt* 
the  dismissal  of  such  bill. 

8.  Appeal— coacvrreat  fladisv  •f  teets^ 

A  concurrent  finding  of  the  two  low^r  oo  **. 
on  a  question  of  fact  on  which  a  cocc'-^  - 
of  fraud  Is  rested  will  be  dlarpganM  bi  tw 
Supreme  Court  of  the  United  Statr*.  oa  i;^ 
peal,  where  such  finding  Is  without  aar  t:.p> 
port  in  the  evidence,  and  rests  npoa  a  xt- 
taken  assumption. 

4.  Parent  aad  child— cv^todr  af  iBtaaf* 

estate.— The  plenary   p<»wfr  coofrnrd 
the  father  by  La.  Civ.  Oode  1870.  art«   ..' 
223,  226,  to  administer,  during  marrUrr  '' 
estate  of  h\%  minor  chUdren,  It  vbAt'i  i  • 
tinct  from  tutorship,  and  la  not  »<iiJ.  « '.    ' 
controlled  by  the  pmvlttlon  of  art.  S-rv*  • 
an  inventory  must  be  made  and  rvcnnW 
fore  fathers  and   mothers  who,   br  ta«     " 
entitled   to  the  usufruct   of  propertv  h>     : 
Ing  to  their  minor  children,  shall  be  ai'^vl 
to  take  possession  of  such  property,  aa^  f 
Joy  the  fniita  and  revenue  thereof 

5.  Parmeat- to     forelra     «aardt«»-*««* 
lidltr*— A  transfer  In  the  I>'»trict  of  '^ 
bla  of  the  property  of  a   te^^tator.  tb*^  • 
uated,  to  the  father  of  certain  minor  k«i'  ■* 
residing  in  lx>uislana.  who  wa«  failv  r4    *• 
•red  to  collect  and  receive  the  •low  bt  '^ 
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law  of  their  domlcil,  Is  yalld  and  binding  on 
such  minors,  there  being  no  showing  of  any 
creditors  in  Virginia,  which  was  the  domlcll 
of  the  testator,  although,  if  the  property  had 
been  administered  upon  in  that  Jurisdiction, 
the  father  would  not  have  been  entitled  to 
receive  or  remove  the  property  therefrom 
without  an  order  made  by  a  Virginia  court, 
and  the  giving  of  satisfactory  security. 

0.  Willa— conatrnction.— A  direction  to  hold 
and  administer  a  testator's  property  for  the 
benefit  ot  certain  minor  legatees,  which  would 
forbid  the  transfer  of  the  property  to  a  law- 
fully appointed  administrator  or  to  one  legal- 
ly authorized  to  receive  it,  cannot  be  implied 
from  a  clause  in  the  will  appointing  the 
bolder  of  such  property  to  distribute  the 
proceeds  equally  between  such  legatees. 

7.  Trust •— account insT  by  trnatcc.—The 
estate  of  a  trustee  who  has  failed  to  ac* 
count  for  an  investment  in  real  estate  will 
be  held  liable  in  the  sum  originally  realized 
therefromi  where  that  sum  is  definitely  fixed, 
and  It  is  hnpossible  to  determine  with  pre- 
cision the  ultimate  fate  of  the  investment. 

[No.    196.] 

Argued  March  6,  7,  1906.    Decided  May  14, 

1906, 

APPEAL  from  the  Court  of  Appeals  for  the 
District  of  Columbia  to  review  a  de- 
cree affirming,  with  a  slight  modification,  a 
decree  of  the  Supreme  Court  of  the  District, 
establishing  the  liability  of  the  estate  of  the 
trustee  to  account  to  his  ceaiuia  que  trust. 
Reversed  and  remanded,  with  directions  to 
reverse  the  decree  of  the  Supreme  Court  of 
the  District,  and  to  remand  the  cause  to 
that  court  for  the  entry  of  a  decree  in 
conformity  with  the  opinion. 
See  same  case  below,  24  App.  D.  C.  573. 

Statement  by  Mr.  Justice  Wliitet 
In  June,  1898,  Philip  A.  Tracy  died  in  the 
city  oi  Washington,  where  he  was  domi- 
ciled. His  will,  executed  in  Washington  on 
March  2,  1894,  was  duly  probated  in  August, 
1898.  The  will  directed  the  executors  to 
bnild  a  family  monument,  to  cause  to  be  in- 
8cril)ed  thereon  the  names  and  the  dates  of 
the  birth  and  death  of  the  deceased,  of  his 
father  and  mother  and  of  a  brother  and  sis- 
ter, in  accordance  with  minute  directions 
contained  in  a  memorandum  accompanying 
the  will.  A  bequest  of  $1,000  was  made  to 
the  Oak  Hill  Cemetery  Company  to  perpetu- 
ally care  for  the  lot  and  the  monument.  In 
addition,  after  making  several  minor  be- 
quests, one  of  which  was  a  gift  of  $100  to 
^e  Home  for  Incurables,  $2,000  was  given 
for  a  Sunday  school  building  for  the  Trinity 
Episcopal  Church  in  the  city  of  Washington. 
The  residue  of  the  estate  was  bequeathed 
"to  the  trustees  of  the  Epiphany  Church 
Home  in  this  city,  to  pay  for  the  enlarge- 
ment of  the  building  now  used  as  the  home, 
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or  for  the  erection  of  another  building  for 
the  same  use  and  purpose."  George  W. 
Gray  and  J.  J.  Darlington,  the  executor:* 
named  in  the  will,  qualified. 

Within  one  year,  and  before  receivin;r  no- 
tice of  the  claim  which  is  the  subject  of  this 
suit,  the  executors  of  Tracy  had  paid  the 
debts,  ha4  discharged  the  minor  legacies 
above  referred  to,  and  had  in  hand,  to  be 
applied  to  the  other  provisions  of  the  will, 
$47,000  in  money  and  securities  and  two 
unimproved  lots  in  tlie  city  of  Washington. 
of  small  value.  Tlie  further  execution  of 
the  will  was  prevented  by  a  demand  to  pay 
the  claim  which  forms  the  basis  of  this 
suit,  and  upon  refusal  to  do  so,  on  June  10, 
1899,  this  bill  in  equity  was  filed  to  estab- 
lish and  enforce  the  claim.  The  complain- 
ants were  Erie  H.  Turner  and  Wilnier 
Turner  and  Ashby  *and  Lunette  Turner;  tlie[197] 
last  two,  being  minors,  were  represented  by 
Wilmer  Turner  as  their  next  friend. 

It  was  in  substance  averred  in  the  bill 
that  Silas  H.  Turner,  a  paternal  uncle 
of  the  complainants,  died  in  Fauquier  coun- 
ty, Virginia,  on  September  21,  1888,  leaving 
a  will  by  which  he  bequeathed  equally  to 
complainants,  who  were  the  children  of 
Thomas  M.  Turner,  all  the  property  of 
which  the  testator  died  possessed,  the  will 
being  as  follows: 

Washington,  D.  C,  April  30,  1888. 
I  hereby  give  and  bequeath  to  the  four 
children  of  my  brother  Thomas  M.  Turner 
of  Minden,  Louisiana,  all  property,  real  and 
personal,  owned  by  me,  or  in  which  I  have 
any  interest  at  the  time  of  my  death,  and 
appoint  Philip  A.  Tracy  to  distribute  the 
proceeds  of  the  said  property  equally  be- 
tween them. 

S.  H.  Turner. 
Witness:     Philip  A.  Tracy.  , 

George  G.  Fenton. 

It  was  also  alleged  that  this  will  was 
admitted  to  probate  in  Fauquier  county, 
Virginia,  on  or  about  November  28,  1888. 
It  was  then  alleged  that  Philip  A.  Tracy 
was  the  confidential  agent  and  trustee  of 
Turner,  deceased,  and  in  that  capacity  had 
in  his  possession  money  which,  as  agent 
and  trustee,  Tracy  had  invested  J[or  the 
benefit  of  said  Turner.  It  was  charged 
that  shortly  before  the  death  of  Turner, 
Tracy  had  given  Turner  a  memorandum  or 
list,  entirely  in  the  handwriting  of  Tracy, 
stating  the  dates  and  amounts  of  the  promis- 
sory notes  held  by  Tracy,  belonging  to  said 
Turner,  and  the  names  of  the  makers  there- 
of, and  that  the  said  notes  aggregated  $'2S.- 
972.10.  This  memorandum  or  list,  allc.:;ed 
to  be  wholly  in  the  Imndwriting  of  Traey, 
was  copied  in  the  bill,  and  it  was  averred 

903 


197-200 


Supreme  Coubt  of  the  United  States. 


Oct.  Teeic 


that  after  the  death  of  Turner,  Tracy  had 
nd)nitted  the  accuracy  of  said  list  and  his 
po-se.Hsion  of  the  notes  which  it  embraced. 
It  was  then  averred  that  the  land  records 
(108Jof  the  District  of  Columbia  'disclosed  that 
all  the  notes  mentioned  in  the  alleged  mem- 
orandum or  list  and  the  accrued  interest 
had  been  paid  after  the  death  df  Silas  H. 
Turner.  It  was  averred  that,  with  the  ex- 
ception of  a  sum  of  about  $1,400,  alleged 
to  have  been  paid  by  Tracy  to  Erie  H.  Turn- 
er, no  account  had  been  rendered  or  distri- 
bution made  by  Tracy  of  the  aforesaid 
property  or  of  the  proceeds  thereof,  and 
that,  excluding  the  payment  alleged  to 
have  been  made,  as  above  stated,  to  Erie  H. 
Turner,  "the  entire  trust  fund,  principal  and 
interest  and  profits,  had  come  into  the  pos- 
session of  the  defendants  as  executors  of 
Tra«y." 

The  paragraph  of  the  bill  immediately 
preceding  the  prayer  was  as  follows: 

"21.  That  the  domicil  and  citizenship  of 
the  parents  of  complainants  have  always 
been,  since  the  birth  of  these  complainants, 
either  in  the  state  of  Louisiana,  which  was 
their  domicil  until  about  the  —  day  of 
August,  1889,  or  in  the  state  of  Texas,  which 
has  been  since  and  is  now  the  domicil  of 
said  parents  and  of  all  complainants,  except 
complainant  Erie  H.  Turner,  whose  domicil 
is  now  Philadelphia,  Pennsylvania.  Com- 
plainants are  informed  and  believe  and 
therefore  aver  that  by  the  laws  of  Louisi- 
ana and  of  Texas  the  parents  of  minor  chil- 
dren are  not  of  right  guardians  of  the  estate 
of  such  minors,  and  no  person  is  authorized 
to  receive  or  demand  the  estate  of  any  minor 
domiciled  in  either  of  said  states,  except 
such  persons  as  shall  be  duly  appointed  by 
a  court  of  the  states  having  competent  ju- 
risdiction; and  that  neither  the  father  nor 
the  mother  of  any  of  these  complainants  nor 
any  other  person  has  ever  been  appointed  by 
any  court  guardian  of  either  the  person  or 
estate  of  any  one  of  these  complainants,  and 
no  one  of  these  complainants  has  now  or 
has  ever  had  a  legal  guardian  of  the  person 
or  estate,  and  at  no  time  has  there  been 
any  person  in  being  competent  in  law  to 
demand  or  receive,  in  their  behalf,  any  estate 
for  any  of  these  complainants,  until,  by 
r«»ason,  of  reaching  their  majority,  two  of 
ih(*<i^  complainants  have  become  aui  juris." 
[100]  •Discovery  was  prayed  of  a  paper  which 
had  been  written  and  left  by  Tracy,  con- 
taining representations  regarding  the  claim 
of  complainants.  In  substance  the  prayer 
was  for  a  discovery  and  account  in  the 
premises,  and  for  a  decree  distributing 
among  the  complainants  the  sum  which 
might  be  found  due  upon  the  account.  There 
was  also  a  prayer  for  general  relief. 

The  AOAwer  of  the  executors  of  Traey  was 
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in  substance  at  follows:  That  Silas  & 
Turner  and  Tracy  had  business  reUiimu 
was. admitted;  but  in  the  main  all  the  ma- 
terial averments  of  the  bill  wore  alleged  not 
to  be  within  the  knowledge  of  tjie  ezecoton, 
and  proof  of  such  averments  was  **— *«'mM 
It  was  expressly  averred,  however,  that 
Tracy,  after  the  death  of  Silas  H.  Turner, 
had  fully  accounted  for  any  property  vfa*di 
he  had  in  his  possession,  by  a  transfer  and 
payment  made  to  Thomas  M.  Turner,  the 
father  of  the  complainants,  as  their  aataral 
tutor  ^nd  agent,  they  being  then  minors,  as 
evidenced  by  a  receipt  signed  by  Thomas  IL 
Turner,  and  dated  November  30,  1888,  which 
receipt  was  copied  in  the  answer.  Answering 
the  paragraph  of  the  bill  calling  for  the  dis- 
covery in  respect  to  thf  paper  left  by  Tracy 
regarding  the  claim  of  complainants,  tht 
defendants  set  forth  that  there  came  iato 
their  possession  the  following  paper: 


Washington,  D.  C.,- 


-189S. 


To  the  executors  of  my  last  will  and 
ment: 
Some  time  in  1871,  Silas  H.  Turner.  «f 
Virginia,  whom  I  had  known  for  a  loi^ 
time,  of  his  own  volition,  and  without 
solicitation  from  me,  came  to  the  city  sad 
asked  me  to  aid  him  in  investing  somt 
twelve  thousand  dollars  ($12,000)  in  resl 
estate  notes.  I  consented,  and  in  a  few 
weeks  the  whole  amount  was  invested,  sad 
he  took  the  notes  home  with  him.  The  i>- 
terest  was  payable  semiannually,  and,  for 
a  time,  he  sent  me  notes  by  mail  about  the 
time  the  interest  was  due.  so  that  it  eouM 
be  credited  on  the  notes  to  sati^fv  the  maker. 
This  became  irksome  and,  after  a  time,  bt 
brought  me  the  notes,  keeping  a  list  of  their 
and  asked  me  to  keep  them  to  *save  him  tU, 
trouble  of  sending  them  to  me  l.y  mail  «  beo 
ever  the  interest  was  due.  I  kept  the  woUt 
in  an  envelope  with  his  name  upon  it.  aa^ 
about  twice  a  year  sent  him  a  memoranduTr 
of  interest  paid,  and  :vhen  the  amooil 
reached  several  hundred  dollars  1  would  bui 
another  note,  and  send  him  a  naemorandaa 
of  the  same.  Also  when  a  note  ««•  ma> 
tured  and  paid,  I  would  buy  another  aote. 
unless  he  needed  the  money,  which  be  mt^ 
did,  and  send  him  a  roemoranduB  of  it 
This  condition  continued  until  18<^,  wWa 
he  died  In  Virginia,  leaving  his  entire  e«tate 
to  the  three  minor  children  of  hi*  brHS*T 
then  living  in  Louisiana.  In  his  vfll  kt 
named  me  to  settle  up  the  estate  aad  diTii^ 
the  money  among  the  children;  but,  as  U« 
laws  of  Virginia  require  two  witaesset  to  t 
will,  and  says  neither  of  them  shall  be  mm 
executor,  I  oould  not  qualify,  aad,  as  thi 
father,  if  appointed,  ecmld  not  hare  pw 
the  bond,  I  handed  him  the  package  of  not*, 
advised  him  to  deposit  them  in  the  Senvi 
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National  Bank  of  Washington,  District  of 
Columbia,  whicn  he  did,  ana  agreed  to  look 
after  them  and  have  them  all  paid,  he  being 
out  of  the  city.  His  other  relations,  a  sister 
—  some  nephews  and  nieces,  were  much  dis- 
pleased with  the  will,  and  threatened  to  at- 
tempt to  have  it  set  aside,  but  have  not  done 
so.  The  father,  a  good,  honest  man,  took 
the  money  or  most  of  it,  went  to  Texas  and 
bought  a  farm,  and  was  doing  well  until  the 
panic  of  1893  came  on.  Since  then  they 
bad  a  hard  time,  getting  little  or  nothing 
for  their  farm  products,  and  have  writteu 
me  some  heartrending  lettijrs,  wishing  they 
had  left  the  money  here.  The  children  are 
of  age,  but  of  course  the  father  could  not 
pay  them  their  parts  of  the  estate,  aud 
though  not  a  word  has  been  said  about  lt>, 
I  thought  perhaps  after  my  death,  if  they 
bear  ojf  it  in  time,  some  of  them  might  at- 
tempt to  hold  me  responsible,  and  if  they 
should  make  such  an  attempt,  1  hereby  au- 
thorize and  direct  my  executors  to  employ 
the  best  counsel  in  the  city  to  defend  my 
estate  in  the  district  courts  and  in  the 
Supreme  Court  of  the  United  States,  if  it  be 
necessary  to  appeal  the  case  to  that  court, 
and  to  pay  all  costs  and  lawyers'  fees  out 
(201  ]of  my  estate.  *I  suppose  someone  would  have 
to  qualify  as  administrators  under  the  will 
before  any  action  could  be  taken.  My  turn- 
ing the  property  over  to  the  father  helped  to 
keep  it  in  pos^ssion  of  those  to  whom  it 
was  left,  and  to  discourage  and  shut  out  the 
dissatisfied  relatives,  for  if  anyone  had  qual- 
ified, the  matter  would  have  been  open  for  a 
year,  and  they  would  undoubtedly  have  made 
an  attempt  to  have  the  will  set  aside.  This 
is  a  plain  statement  of  the  case,  intended 
for  the  private  ears  of  my  executors. 

Referring  to  the  prayer  for  discovery  in 
other  respects,  it  was  averred  that  the  only 
papers  concerning  business  dealings  between 
Tracy  and  Silas  H.  Turner  which  had  come 
into  the  possession  of  the  executors  were  the 
receipt  given  by  Thomas  M.  Turner,  as  al- 
ready stated,  the  memorandum  of  Tracy  ad- 
dressed to  his  executors,  and  various  letters 
and  receipts  signed  by  Erie  H.  Turner.  The 
executors  specially  alleged  that,  to  their 
knowledge,  none  of  the  proceeds  of  any  of 
the  notes  referred  to  in  the  alleged  memo- 
randum or  list  averred  in  the  complaint  had 
ever  come  into  the  hands  of  tlie  executors, 
and  that  they  had  no  knowledge  of  any  dis- 
position made  of  any  property  belonging  to 
Silas  H.  Turner  which  might  have  been  in 
the  hands  of  Tracy,  except  as  shown  by  the 
receipt  of  November  30,  1888,  signed  by 
Thomas  M.  Turner  as  natural  tutor  and 
agent  of  his  minor  children.  The  laches  of 
the  complainants  was  expressly  ?et  up  as 
depriving  them  of  the  right  to  any  of  the 
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relief  asked  for.  Denying  knowledge  of 
where  Thomas  M.  Turner  was  domiciled  at 
the  time  of  the  signing  ol  the  leceipt,  or 
the  lawful  powers  of  Turner  as  to  signing 
the  receipt,  the  court  was  asked  to  deter- 
mine the  rights  of  the  executors  in  the 
premises. 

After  joinder  of  issue  and  the  taking  of 
general  evidence  the  case  was  heard  in  the 
supreme  court  of  the  District. 

In  substance,  the  court  in  its  opinion 
declared  that  Tracy  and  Thomas  M.  Turner, 
the  father  of  the  complainants,  had  con- 
spired to  despoil  theln,  they  being  then  mi- 
nors, of  their  rightful  share  of  their  uncle's 
estate;  that  the  receipt  given  by  *Tumer  to[202] 
Tracy,  did  not  protect  Tracy  or  his  estate, 
because  Turner  had  not  qualified  in  accord- 
ance with  tne  laws  of  Louisiana  so  as  to 
entitle  him  to  represent  his  minor  children, 
but  even  if  he  had  so  qualified,  Tracy  had 
no  authority  to  pay  from  ^tl\,e  fund  in  his 
hand  except  in  the  due  course  of  adminis- 
tration. The  court  also  observed  that  the 
words  of  the  will  appointing  Tracy  to  dis- 
tribute the  proceeds  of  the  property  be- 
queathed equally  between  the  four  children 
of  Thomas  M.  Turner  imposed  the  duty 
upon  Tracy  of  qualifying  as  executor,  or, 
if  he  was  unable  or  unwilling  to  do  so,  of 
applying  to  the  court  for  the  appointment 
of  a  suitable  person.  And  the  fraud  and 
wiong  of  Tracy  in  turning  over  the  property 
to  the  father  was  emphasized  by  the  state- 
ment that  Tracy  wrote  the  will  of  the  de- 
ceased and  was  then  informed  by  the  latter 
that  his  object  was  to  prevent  his  estate 
from  coming  into  the  hands  of  the  father  of 
the  children  because  of  his  spendthrift  char- 
acter. Althougli  the  court  concluded  that 
the  estate  of  Tracy  was  liable,  it  did  not  fix 
the  amount  for  which  the  estate  was  ac- 
countable, but  referred  the  matter  to  an 
auditor  to  state  an  account  and  to  take  fur- 
ther evidence  in  respect  to  the  expenditures 
properly  chargeable  against  the  share  of 
each  of  the  complainants  upon  the  principles 
expressed  in  the  opinion. 

The  auditor  heard  additional  testimony 
l)earing  upon  the  expenditures  made  by 
Tliomas  M.  Turner  for  the  maintenance  of 
his  children  out  of  the  fund  which  he  had 
received  from  Tracy.  An  account  as  of  Feb- 
ruary 1,  1894,  was  stated  to  the  court. 
On  this  account  the  receipt  given  by  Thomas 
M.  Turner  was  disregarded.  The  sum  in 
tlie  hands  of  Tracy  and  due  to  the  estate 
of  Silas  H.  Turner  was  fixed  by  the  alleged 
list  set  out  in  the  bill.  The  ground  upon 
wliiclt  this  was  done  was  thus  stated  by  the 
auditor  in  his  report: 

"After  the  death  of  Silas  Turner  there 
was  found  among  his  papers  an  envelope  or 
jacket   indorsed  'Notes  belonging  to  S.   H. 

005 


202,  203 


Supreme  Couet  of  the  United  States. 


Oct.  Tum, 


Turner,  1888;'  it  contained  a  list,  in  the 
handwriting  of  Tracy,  of  the  notes,  giving 
the  date,  name  of  maker,  and  amount.  The 
date  of  the  last  note  on  the  list  is  given 
[203]at  *March  12, 18^8.  The  aggregate  principal 
of  these  notes  is  $28,972.10. 

"Evidently  all  of  these  securities  were 
in  Tracy's  possession  as  late  as  March  12, 
1888. 


«<i 


'It  being  conclusively  shown  that  within 
six  months  before  Turner's  death  Tracy  had 
nearly  $29,000.00  principal  of  securities  in 
his  possession  as  agent  or  trustee  of  Turner, 
the  inevitable  presumption  of  law  is  that  of 
continued  possession  and  accountability." 

Making  certain  deductions  and  additions, 
which  it  is  unnecessary  presently  to  refer  to, 
the  auditor  found  the  amount  due  from 
Tracy's  estate  on  February  1,  1904,  principal 
and  interest,  to  be  $48,601.44,  which  was 
attributed  in .  varying  proportions  to  the 
complainants,  depending  upon  the  amount 
which  the  report  found  each  one  of  them 
was  bound  to  contribute  for  maintenance  or 
sums  received  out  of  the  fund.  The  report 
was  excepted  to,  exceptions  were  overruled, 
and  a  decree  was  entered  adjudging  the  sums 
found  due  to  the  complainants  in  accordance 
with  the  report,  giving  the  right  to  collect 
the  deficiency  out  of  further  assets,  if  any 
were  discovered.  An  appeal  was  prosecuted. 
The  court  of  appeals  affirmed  the  decree  (24 
App.  D.  C.  573)  with  a  slight  modification, 
rendered  necessary  by  the  allowance  of  an 
increased  charge  against  Erie  H.  Turner. 
The  court  of  appeals,  in  its  opinion,  in  effect 
expressed  views  similar  to  those  which  had 
been  stated  in  the  opinion  of  the  court  below 
and  in  the  report  of  the  auditor.  The  receipt 
of  Thomas  M.  Turner  was  disregarded.  Tak- 
ing into  consideration  the  testimony,  the 
paper  alleged  in  the  bill  as  a  list  was  treated 
as  being  all  in  the  handwriting  of  Tracy,  and 
as  being  but  a  single  document,  and,  there- 
fore, as  fixing  the  amount  for  which  the 
estate  of  Tracy  was  accountable. 

Messrs.  Clarence  R.  Wilson  and  Na- 
thaniel Wilson  argued  the  cause  and  filed 
a  brief  for  appellants: 

A  complainant  can  recover  only  upon 
the  case,  and  the  theory  of  the  case  stated 
in  his  bill  must  be  applied.  The  com- 
plainants in  this  case  cannot  be  allowed  to 
introduce  new  issues  of  fact  in  the  testi- 
mony or  arguments,  nor  can  they  recover 
on  a  theory  different  from  that  set  out  in 
the  bill. 

Small  V.  Otcings,  1  Md.  Ch.  363;  Man- 
Chester  v  Mattkewson,  3  R.  I.  237;  Orock- 
9t  y.  Lesy  7  Wheat.  525,  5  L.  ed.  514; 
Byre  ▼.  Pottery  15  How.  42,  14  L.  ed.  592; 
Ferraby  ▼.  Eohson,  2  Phill.  Ch.  255;  OUu- 
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cott  V.  Lang^  2  Phill.  Ch.  310;  Jamet  t. 
M'Kemon,  6  Johns.  543;  Peckham  t. 
Buff  am,  11  Mich.  529;  Bradley  v.  Cotk- 
verse,  4  Cliff.  366,.  Fed.  Cas.  No.  1,775. 

The  relationship  between  Turner  and 
Tracy  was  not  that  of  trustee  and  rc<fm 
que  trust,  but  merely  of  principal  and  agent. 

Ashley  v.  Denton,  1  Litt.  (Ky.)  86; 
Adair  v.  Winchester,  7  Gill  &  J.  114;  TFor- 
ner  v.  McMullin,  131  Pa.  370,  18  Atl.  1036: 
Knox  V.  Gyc,  L.  R.  5  H.  L.  666 ;  2  Pom.  Eq, 
Jur.  2d  ed.  §§  1044,  1046;  Kershaw  v.  Sno»- 
den,  36  Ohio  St.  181;  Douglass  v.  ilartin, 
103  111.  25. 

A  trust  is  where  there  is  such  a  confi- 
dence between  the  parties  that  no  action 
at  law  will  lie,  but  is  merely  a  case  for  the 
consideration  of  a  court  of  equitv. 

Sturt  V.  Mellish,  2  Atk.  612. 

Upon  the  death  of  Silas  Turner,  Tncy 
did  not  become  trustee  for  complainaotfl, 
the  beneficiaries  under  Silas  Turner's  wilL 

Doyle  V.  Murphy,  22  111.  502,  75  Am. 
Dec.    165. 

According  to  the  laws  of  Louisiana, 
Thomas  M.  Turner,  as  father  of  the  com- 
plainants, had  the  right  to  the  posse^-^ioB 
and  enjoyment  of  the  estates  of  his  minor 
children  during  their  minority. 

Cleveland  v.  Sprowl,  12  Rob.  (La.)  172; 
Handy  v.  Parkison,  10  La.  92;  Ortm- 
wood  V.  Neto  Orleans,  12  La,  Ann.  426; 
Snow  V.  Copley,  3  La.  Ann.  610;  Oate*  t. 
Renfroe,  7  La.  Ann.  569;  Allen*s  SuocetsUm^ 
48  La.  Ann.  1240,  20  So.  683. 

Courts  look  with  favor  upon  the  private 
settlement  of  estates,  where  there  are  no 
debts  or  where  the  claims  of  creditor!)  ar« 
satisfied. 

Akin  V.  Akin,  78  Ga.  24,  1  S.  E.  2«7; 
McCracken  v.  McCaslin,  50  Ma  App.  S5; 
Roberts  ▼.  Messinger,  134  Pa.  298,  19  Atl. 
625;  Foote  ▼.  Foots,  61  Mich.  181,  28  N.  W. 
90;  Filbey  v.  Carrier,  45  Wis.  469;  Bmrtom 
v.  Brugier,  30  La.  Ann.  479. 

The  case  is  exactly  similar  to  thos^  in- 
volving payments  to  foreign  executor*,  is 
which  it  is  almost  uniformly  held  that  a 
voluntary  payment  to  a  foreign  exe(*uU>r 
is  a  good  discharge  to  the  person  making 
the  payment,  even  as  against  a  subsfqufDt 
demand  by  an  executor  appointed  br  tbt 
court  in  the  jurisdiction  in  which  the  prop- 
erty was  situated. 

Doolittle  V.  Lewis,  7  Johns.  Ch.  45,  U 
Am.  Dec  389 ;  Williams  v.  Storrs,  6  Jobni. 
Ch.  353,  10  Am.  Dec.  340;  Parsons  t.  Lr 
man,  20  N.  T.  103;  Citijtens'  \at.  B<int  t. 
Sharp,  53  Md.  521 ;  Wilkins  t.  EUett.  » 
Wall.  740,  19  L.  ed.  586;  Rand  v.  Huhb^ri, 
4  Met  252;  Hutokins  v.  State  Bsnk.  If 
Met  421 ;  Stevens  v.  Qaytord,  11  Mass.  VA\ 
United  States  em  reL  Mackey  v.  Cost,  II 
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How.  104,  15  L.  ed.  301;  Trecothick  v. 
Austin,  4  Mason,  16  Fed.  Cas.  No.  14,164. 

If  a  paper  be  produced  at  a  trial,  the 
identity  of  which  is  made  doubtful  by  its 
appearance,  and  which  has  evidently  been 
mutilated  or  altered,  the  party  producing 
it  must  satisfactorily  explain  its  changed 
condition  and  the  alterations  that  have 
been  made,  and  if  he  fails  to  do  so  the 
Daper  cannot  be  used  in  evidence  in  his 
lavor,  for  his  advantage. 

1  Greenl.  Ev.  15th  ed.  §  664;  1  Phillips, 
£t.  4th  ed.  606;  2  Wharton,  £v.  2d  ed.  § 
1264;  Babh  v.  Clemson,  10  Serg.  &  R.  419, 
13  Am.  Dec.  684. 

The  false  testimony  given  by  Thomas 
Turner  in  respect  of  his  concealment  of  the 
will  of  his  brother  is  of  itself  sufficient  to 
warrant  the  court  in  rejecting  his  testimony 
in  toto. 

The  Santissitna  Trinidad,  7  Wheat.  283, 
6  L.  ed.  454;  Huber  v.  Teuber,  3  MacArth. 
484,  36  Am.  Rep.  110. 

Mr.  'William  G.  Jol&nson  argued  the 
cause  and  filed  a  brief  for  appellees: 

Where  one  receives  money  or  property 
from  a  person  to  apply  it  to  the  uses  of  a 
third  person,  not  a  party  to  the  transaction, 
a  trust  is  thereby  created  of  which  equity 
hatt  jurisdiction. 

MoKee  v.  Lamoti,  159  U.  S.  317,  40  L.  ed. 
165,  16  Sup.  Ct  Rep.  11;  Taylor  v.  Benham, 
6  How.  233,  274,  12  L.  ed.  130,  149;  Keller 
v.  Ashford,  133  U.  S.  610,  620,  33  L.  ed. 
667,  671,  10  Sup.  Ct.  Rep.  494;  Clewa  v. 
Jamieson,  182  U.  S.  461,  479,  480,  45  L.  ed. 
1183,  1192,  1193,  21  Sup.  Ct.  Rep.  845. 

Pajrment  to  a  father  is  no  discharge  at 
common  law. 

Dagley  v.  Tolferry,  I  P.  Wms.  285; 
Cooper  V.  Thornton,  3  Bro.  Ch.  96;  Miles 
v.  Kaigler,  10  Yerg.  10,  30  Am.  Dec.  425; 
Perry  v.  Carmichael,  95  Dl.  519;  Tripp  v. 
XHfford,  155  Mass.  Ill,  31  Am.  St.  Rep.  530, 
»  N.  E.  208;  Pittsburg  C.  O,  d  8t,  L.  R, 
Co.  V.  Haley,  170  111.  610,  48  N.  E.  920. 

Turner  had  no  power,  under  Louisiana 
laws,  to  receive  payment. 

He  was  not  a  ''natural  tutor,''  as  he 
describes  himself  in  signing  the  receipt. 
At  that  time  his  wife,  the  mother  of  the 
children,  was  living  and  the  parents  were  not 
divoroed.  During  the  marriage  there  can- 
not be  a  "natural  tutor." 

State  y.  Orleans  Parish  Judge,  6  La.  363. 

Turner  never  complied  with  the  require- 
ments of  Louisiana  law  made  a  condition 
precedent  to  the  right  of  possession. 

Arlaud's  Succession,  42  La.  Ann.  548,  8 
8o.  389. 

Louisiana  laws  have  no  application  to 
property  without  the  state. 

Moise  V.  Mutual  Reserve  Fund  Life  Asso. 
45  U.  Ann.  737,  13  So.  170. 
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Laws  of  Virginia,  the  domicil  of  testator, 
control  and  exclude  laws  of  Louisiana. 

Harrison  v.  Nixon,  9  Pet.  483,  9  L.  ed. 
201. 

Looking  to  the  common-law  interpreta- 
tion of  this  instrument,  it  will  be  found 
that  much  less  positive  language  than  is 
employed  in  this  will  is  held  to  constitute 
Tracy  the  sole  and  exclusive  trustee  of  the 
fund,  with  the  obligation  himself  to  distrib- 
ute it  directly  to  the  parties,  beneficiaries 
thereunder. 

Cooper  V.  Thornton,  supra. 

The  right  of  usufructuary  claimed  for 
Thomas  Turner,  under  the  laws  of  Louisi- 
ana, in  this  case,  is  not  an  official  character 
in  which  he  is  representative  of  the  Louisi- 
ana legatees  and  claims  the  legacy  in  their 
behalf,  but  is  a  beneficial  interest  in  him- 
self, in  right  of  his  parentage, — a  part  of 
the  Louisia'Yia  law  of  domestic  relations, 
applying  to  persons  and  property  within 
the  state,  and  can  clearly  have  no  applica- 
tion to  property  never  in  the  state. 

Texas  d  P.  R.  Co.  v.  Humble,  181  U.  S. 
57,  45  L.  ed.  747,  21  Sup.  Ct.  Rep.  526. 

The  concurrent  decisions  of  two  courts 
upon  a  question  of  fact  will  be  followed, 
unless  shown  to  be  clearly  erroneous. 

Brainard  v.  Buck,  184  U.  S.  99,  104,  105, 
46  L.  ed.  449,  452,  453,  22  Sup.  Ct. 
Rep.  458. 

Mr.  Justice  Wliite,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

As  no  reference  was  made  to  the  subject 
in  the  opinions  below,  and  as  we  construe 
the  argument  at  bar  as  not  seriously  press- 
ing such  question,  we  assume,  for  the  pur- 
poses of  the  case,  the  right  of  the  complain- 
ants to  maintain,  under  the  averments  of 
their  bill,  a  direct  action  or  suit  to  recover 
the  fund  in  controversy.  *To  come  to  the  [207] 
substantial  merits  we  summarily  dispose  of 
certain  preliminary  contentions.  First.  We 
are  of  opinion  that,  upon  the  pleadings  and 
proof,  the  court  of  appeals  did  not  err  in 
holding  that  such  fiduciary  relation  existed 
between  Silas  H.  Turner  and  Philip  A.  Tracy 
as  made  a  court  of  equity  the  proper  forum 
to  seek  relief.  Second.  We  also  think  that, 
under  the  circumstances  of  the  case,  the  con- 
tention that  the  bill  should  be  dismissed  be- 
cause of  the  variance  between  the  allega- 
tions and  the  proof  is  untenable. 

In  proper  sequence  the  questions  for  de- 
cision are  threefold:  First.  Was  the  trans- 
fer of  the  property  of  the  estate  of  Silas  H. 
Turner,  made  as  shown  on  the  receipt  given 
to  Tracy  by  Thomas  M.  Turner,  as  the 
representative  of  his  minor  children,  lawful 
and  binding  upon  such  minors?  Second.  If 
the  payment  referred  to  was  binding,  did 
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the  receipt  and  the  paper  contemporaneoTiBly 
executed  by  Tracy,  in  connection  with  the 
proof,  eatablish  that  be  or  his  estate  was 
liable  for  the  value  of  the  investment  in 
real  estate  shown  by  the  receipt  and  the 
paper  in  question  to  have  been  retained  in 
the  control  of  Tracy?  Third.  Did  the  re- 
ceipt, if  binding,  and  the  paper  in  connec- 
tion with  it,  embrace  all  the  property  held 
by  Tracy  as  the  trustee  of  Silas  H.  Turner? 
or,  in  o^her  words,  did  Tracy,  at  the  time 
the  receipt  was  given,  honestly  account  for 
the  property  in  his  hands,  or  did  he  fraudu- 
lently retain  for  his  own  benefit  a  large 
amount  of  property  of  the  estate  which 
should  have  been  paid  over,  and  for  which 
Tracy  or  his  estate  is  therefore  liable  T 

Whilst  in  logical  order  the  questions  for 
decision  are  as  stated,  we  shall  consider  them 
inversely.  In  other  words,  we  shall  first 
dispose  of  the  alleged  fraudul^t  retention 
by  Tracy  of  a  large  portion  of  the  trust 
fund  at  the  time  he  made  the  payment  and 
transfer  of  property  to  Thomas  M.  Turner 
as  the  representative  of  his  minor  children. 
We  do  this  because  the  charge  of  conspiracy 
and  fraud  as  pressed,  not  only  in  the  argu- 
ment at  bar,  but  in  the  opinions  below,  was 
treated  as  affecting  the  question  of  the  bind- 
ing nature  of  the  transfer  made  by  Tracy 
to  Turner;  and  by  first  disposing  of  that 
[208]brandi  of  the  case,  *we  shall,  in  a  great 
measure,  disentangle  the  question  of  the 
binding  efficacy  of  the  transfer  and  payment 
to  Thomas  M.  Turner  from  the  alleged  fraud. 

It  will  be  useful,  before  particularly  con- 
sidering the  facts  upon  which  the  alleged 
fraud  on  the  part  of  Tracy  immediately  de- 
pends, to  state  the  antecedents  of  Tracy 
and  of  the  two  Turners,  the  dealings  be- 
tween them,  and  the  results  which  followed 
therefrom,  so  far  as  they  are  uncontrovert- 
ed. 

Philip  A.  Tracy  was  bom  in  Fauquier 
county,  Virginia,  in  1835.  He  was  living  in 
Washington  soon  after  the  close  of  the  Civil 
War,  was  a  bookkeeper  in  a  mercantile 
house,  and  later  became  an  employee  of  the 
Postoffice  Department,  and  so  continued,  if 
not  to,  at  least  up  to  a  short  time  prior 
to,  his  death.  He  never  married.  As  far  as 
it  may  be  inferred  from  the  testimony  in 
the  record,  taking  no  present  concern  of  the 
char«::e3  of  fraud  made  in  the  bill,  the  con- 
viction is  irresistibly  conveyed  to  our  minds 
that  Tracy  was  a  reasonably  intelligent, 
mora],  industrious,  and  circumspect  person, 
of  a  reli^ous  tendency  of  mind,  careful  in 
money  matters,  particular  as  to  details,  and 
of  a  kindly,  though  somewhat  eccentric,  na- 
ture. 

Silas  H.  Turner  was  also  a  native  of  Vir- 
ginia, and  whilst  little  is  shown  by  the  re- 
cord of  his  antecedents  and  eharaeter,  it  is 
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established  that  he  was  also  a  man  of  ihni 
and  of  some  business  capacity,  havini;  Vn 
at  one  time  a  railroad  agent,  a  dealer  w 
merchandise  and  cattle,  a  clerk  aad  so  a^ 
countant,  accustomed  to  the  settlewfit  d 
estates.     Between  Tracy  and  Turner  thne 
existed  an  association  and  fnendship.  tak* 
ing  its  origin,  if  not  in  a  boyhood  seqnsiit' 
ance,   at    least   one   that    related   back  m 
many  years  before  the  death  of  Tuner,    is 
a  result  of  this  friendship.  Turner,  tmstiif 
in    the    capacity    and    integrity    of  Tracj, 
began,   in   1871,  to  confide   his  saving;!  ti 
the    latter    for    investment.     Tracy,    k)sa- 
ing  money  upon  the  security  of  real  ertate, 
was  first  in   the   habit,  when  a  loaa  «m 
made,  of  sending  the  notes  of  the  bonowgt 
to  Turner,  who,  as  the  interest  payncata 
were  about  to  fall  due,  would  send  the  BOt« 
to  Tracy,  to  have  payments  of  interest  cred- 
ited thereon.   After  *a  time  this  praetiet  ofIS 
sending  and  returning  the  notes  beease  irk- 
some, and  Turner  sent  the  notes  to  Tracj. 
who  thereafter  kept  them  in  his  costodj.   Aa 
money  came  into  the  hands  of  Tracy,  cither 
from  the  payments  of .  principal  or  of  ta- 
terest   upon    the   notes,    he   reinvested  the 
money  in  other  notes,  sending  Turner  a  men 
orandum  of  the  new  inveatnients  as  made. 
There  is  nothing  produced  either  from  thf 
papers  of  Tracy  or  of  Tomer  showing  that 
formal   accounts    were  ever   exchanged  be- 
tween the  parties.     Certain  it  is,  that  oa 
April  30,  1889,  Turner  was  in  Washia^toa 
and  in  personal  communication  with  Traer. 
At  the  desk  of  Tracy  in  the  PostoOce  De- 
partment, at  the  request  of  Turner,  the  will 
probated  as  mentioned  in  the  statement  of 
iacvs  was  written  by  Tracy  for  Turner,  aad 
by  the  latter  executed     How  long  Taraer 
remained  in  Washington  at  this  time  tha 
record  does  not  disclose,  nor  does  it  aeearate' 
ly  show  his  movements  or  exhibit  any  letten 
passing  between  Tracy  and  Turner  froai  the 
time  of  the  making  of  the  will  up  to  tha 
death  of  Turner. 

Some  time  during  the  snmmw  of  1S8S» 
Turner — an  ill  man,  suffering  with  Bn|rht*f 
disease — went  to  the  reaidenoe  of  Mrs.  Ra*t. 
a  niece,  living  in  Fauquier  county,  Virfiaia, 
near  Warrenton,  where  be  remained  oatfl 
his  death  on  September  21,  1888.  At  koa 
death  Turner  left  surviving  him  a  aaidM 
sister,  who  lived  in  Frederick.  Marylaad,— 
Miss  Henrietta  Turner, — a  brother,  Tho»aa 
M.  Turner,  living  in  Minden,  LooiaiaBa.  aad 
various  nephews  and  nieces,  diildren  of  de- 
ceased brothers  and  aistera. 

Between  Thomas  IL  TonMr,  the  broth* 
living  in  Louisiana,  and  Silaa  H.  Tvnar,  il 
would  seem,  there  had  U*en  little  or  no  l■ti^ 
course  for  more  than  thirty  years,  X^oasi 
having  left  Virginia  when  quite  a  70am 
man.     Notified  of  the  aeriouB  illnesa  of  hia 
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brother,  Thomas  M.  Turner,  about  a  month 
and  a  half  before  the  death  of  Silas,  came 
.to  the  house  of  Mrs.  Rust,  and  there  remained 
until  the  death.  Thomas  M.  Turner  had 
had  at  that  time  quite  a  varied  experience 
of  men  and  affairs.  Leaving  Virginia  as  a 
[tlOjyouth,  he  went  to  Memphis,  Tennessee,  *for 
the  purpose  of  establishing  a  school.  Not 
succeeding  there,  he  went  to  Missouri,  and 
became  a  bookkeeper  for  a  commercial  firm. 
At  the  outbreak  of  the  war,  he  joined  the 
Confederate  army.  At  its  termination,  he 
established  himself  at  Minden,  Louisiana, 
and  b^an  merchandising,  and  also  operated 
a  steamboat  landing.  He  married,  bought 
a  farm  near  the  town  of  Minden,  where  he 
lived,  and  was  for  a  year  bookkeeper  for  a 
large  business  house;  afterwards  became  a 
division  <}uperintendent  of  education;  was 
subsequently  a  clerk  of  the  state  district 
eourt, — a  court  of  unlimited  general  jurisdic- 
tion ;  was  the  parish  treasurer  and  treasurer 
of  the  school  board;  for  a  time  served  as  a 
justice  of  the  peace,  worked  for  lawyers  in 
making  up  legal  accounts,  prepared  the  col- 
lectors' tax  duplicates,  etc.;  afterwards  be- 
came deputy  clerk,  and  held  the  latter  office 
at  the  time  he  was  called  to  Virginia  on  ac- 
count of  the  illness  of  his  brother.  At  the 
time  he  came  to  Virginia  he  left  at  Minden 
his  wife  and  five  children,  all  minors  and 
the  issue  of  the  marriage,  the  youngest  being 
an  infant,  who  lived  but  a  comparatively 
short  time.  The  name  and  date  of  birth  of 
the  other  children  were  as  follows:  Erie  H., 
bom  on  October  21,  1868;  Wilmer,  bom  on 
October  11,  1875;  Ashby,  bom  on  February 
3,  1880,  and  Lunette,  born  on  December  19, 
1882. 

Omitting  reference  to  the  controverted 
question  as  to  what  passed  between  Silas 
and  Thomas  preceding  the  death  of  the  for- 
mer, certain  it  is  that  after  the  death  of  Silas 
there  was  found'  in  a  tnmk  belonging  to 
him  some  few  personal  effects,  the  will  which 
was  afterwards  probated,  and  an  envelope 
containing  papers, — the  so-called  list  set  out 
in  the  bill  and  referred  to  in  the  report  of 
the  auditor  and  in  the  opinion  of  the  court 
of  appeals. 

On  September  28,  1888,  Thomas  M.  Turner 
came  to  Washington,  and,  in  company  with 
Eppa  Hunton,  Jr.,  Esq.,  a  member  of  the 
Virginia  bar,  had  an  interview  with  Tracy. 
Whatever  took  place  at  this  interview  forms, 
we  think,  one  of  the  principal  controversies 
[tlljof  the  case,  and  we  shall  have  occasion  *here- 
after  to  fully  advert  to  it.  Certain  it  is  upon 
that  day  Turner  received  from  Tracy  in 
cash  a  little  over  $400,  and  Turner  returned 
to  Virginia.  Prom  that  time  ( September  28, 
1888)  up  to  November  26,  1888,  except  a  let- 
ter written  by  Tracy  to  Turner  on  October 
10,  1888,  there  is  nothing  in  the  record  show- 
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ing  any  relations  between  Tracy  and  Turner 
concerning  the  property  in  the  hands  of 
Tracy.  On  the  date  last  named  (November 
26,  1888)  Mr.  Hunton  offered  the  will  of 
Silas  H.  Turner  for  probate  in  the  county 
court  of  Fauquier  county ;  a  commission  was 
issued  to  take  the  testimony  of  Tracy  and 
the  other  attesting  witness  to  the  will,  and 
the  commission  was  executed  on  November 
28,  in  the  city  of  Washington,  immediately 
taken  to  Warrenton,  and  on  the  same  day 
the  will  was  admitted  to  probate. 

The  next  day  after  the  probate  of  the 
will.  Turner  appeared  in  Washington  and 
called  upon  Tracy.  Tracy  handed  to  Turner 
a  list  of  the  notes,  cash,  and  other  properly 
in  his  possession,  which  he  proposeu  to  lurn 
over  as  belonging  to  tne  estate  of  Silas  H. 
Turner.  Turner  took  the  list  and  examined 
it  over  night,  returned  the  next  morning,  re- 
ceived the  notes  and  the  additional  cash 
mentioned  in  the  receipt,  and,  as  to  a  piece 
of  real  estate  specified  in  the  list,  received . 
the  following  certificate  from  Tracy :  , 

I  hereby  certify  that  I  have  invested  three 
thousand  six  himdred  dollars  ($3,600.00) 
in  ground  on  Maryland  avenue  between  9th 
and  10th  streets  N.  E.,  at  'c5  cents  per 
square  foot,  and  that  Silas  H.  Turner  is  en- 
titled to  one  half  of  the  proceeds  derived 
from  the  sale  of  the  same,  after  deducting 
the  cost  of  grading,  subdividing,  and  exam- 
ining titles,  etc. 

Philip  A.  Tracy. 

The  entire  questfon  of  fraud  on  the  part 
of  Tracy  depends  upon  the  statements  of 
Tumer  as  to  what  took  place  between  himself 
and  Tracy  when  he  gave  the  foregoing  re- 
ceipt, and  as  to  the  conduct  of  the  latter 
conceming  the  so-called  list  which  *has  been  [2 12] 
previously  referred  to.  This  we  shall  con- 
sider when  we  come  to  the  controverted  ques- 
tions. 

At  the  suggestion  of  Tracy,  the  notes, 
covered  by  Turner's  full  receipt,  were  placed 
in  a  bank  at  Washington  for  collection,  Tracy 
introducing  Tumer  to  the  bank,  and  assist- 
ing him  in  opening  the  account.  Tumer 
went  to  Virginia,  with  some  of  the  cash 
received  paid  the  funeral  expenses  and  the 
debts  of  his  brother,  toOK  his  sister  and  a 
niece  with  him  to  Louisiana,  and  from  Louis- 
iana he  went  to  Texas  with  his  family  and 
also  with  the  sister  and  niece  just  referred 
to.  In  Texas,  Turner  bought  a  lot  in  a 
town  called  Vernon,  boarded  his  family  until 
he  built  and  furnished  a  house,  bought  and 
partially  paid  for  a  ranch  consisting  of  640 
acres,  and  equipped  it  with  stock  and  machin- 
ery. In  the  summer  of  1890  he  brought 
his  entire  family  to  Virginia,  leaving  his 
son  Erie  H.,  who  had  then  become  of  age,  on 
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the  farm  ih  Texas  as  mi^nager.  He  bought, 
in  his  own  name,  a  house  and  lot  in  Front 
Royal,  Virginia,  the  possession  of  which  he 
turned  over  to  his  niece,  Mrs.  Rust,  telling 
her  that  it  was  hers,  and  that  it  was  done 
in  accordance  with  directions  given  before 
his  death  by  his  brother  Silas.  Whilst  in 
Virginia,  he  visited  Washington  and  saw 
Tracy.  In  the  fall  of  1890  Turner  went  to 
Texas,  leaving  his  family  in  Virginia.  He 
remained  in  Texas  but  a  short  time,  coming 
back  to  Virginia  either  in  the  late  fall  of 
1890  or  early  winter  of  1891.  In  February, 
1891,  he  drew  on  the  proceeds  ot  the  notes 
which  had  been  deposited  a  check  for  the 
sum  of  $4,800  and  carried  the  money  away 
on  his  person,  stating  in  his  testimony  that 
one  reason  why  he  did  so  was  that  he  did 
not  want  the  heirs  in  Virginia  to  know  where 
the  property  was ;  that  he  was  trying  to  keep 
it  concealed  as  much  as  he  could;  that  he 
was  managing  his  own  affairs,  and  did  not 
want  anybody  to  know  anything  about  it, 
and  that  he  was  trying  to  get  the  money 
away  from  Washington  entirely.  In  April, 
1891,  Erie  H.  Turner,  the  son,  left  the  farm 
in  Texas  and  came  to  Virginia.  He  visited 
Washingrton  with  the  father,  who  introduced 
[218]him  w)  Tracy.  The  *father  paid  the  son  out 
of  the  proceeds  of  the  notes  in  bank  $1,200, 
and  delivered  to  him  two  of  the  notes  pre- 
viously turned  over  by  Tracy,  which  had  not 
been  collected,  of  the  face  value  of  $525.  The 
father  testified  that  this  payment  to  the  son 
was  made  on  account  of  some  small  indebted- 
ness which  he  owed  the  son  for  money  re- 
ceived for  safekeeping  from  him  whilst  a 
boy,  and  in  discharge  of  a  debt  which  the 
father  declared  he  owed  the  son  for  managing 
the  farm,  which  it  had  been  agreed  was  to 
be  compensated  for  by  a  half  interest  in 
the  proceeds  of  two  crops.  One  of  the  crops 
had  been  harvested  and  the  other  was  still 
on  the  land  and  ungathered  when  the  settle- 
ment was  made. 

From  the  date  of  the  delivery  by  Tracy 
to  Turner  of  the  notes  to  the  time  of  the 
payment  made  to  Erie  H.  Turner,  as  just 
stated,  all  the  notes  delivered  by  Tracy  to 
Turner,  and  deposited  to  the  credit  of  the 
latter,  had  been  paid,  principal  and  interest, 
except  the  two  which  were  turned  over  to 
Erie  H.  Turner  on  the  alleged  settlement 
with  the  father.  During  this  time  the  rec- 
ord shows  letters  written  by  Tracy  to  Turner 
of  a  friendly  character,  advising  Turner  con- 
cerning the  progress  of  the  collections,  and 
suggesting  business  methods  for  overcoming 
difficulties  which  arose,  without  the  slight- 
est intimation  in  any  of  the  letters  that 
there  was  in  Tracy's  mind  even  an  impres- 
sion of  a  difference  between  himself  and 
Turner,  or  that  Tracy  supposed  that  there 
was  any  claim  against  him  resulting  from 
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the  transfer  which  had  been  made  t> 
Turner  on  November  30,  1888,  except  u  i*^ 
dicated  on  the  receipt  then  signed  by  Tamer, 
and  the  accompanying  certificate,  reUUve  to 
the  Maryland  avenue  lots. 

As  the  consequence  of  the  settlement  maile 
with  Erie  H.  Turner,  practically  all  that 
remained  of  the  money  coming  from  ihv 
proceeds  of  the  notes  delivered  by  Tracv  to 
Turner  had  been  checked  out  by  Turner,  and 
it  is  true  to  say  that  the  record  leaver  do 
question  that,  in  effect,  substantially  all  th^ 
family  living  and  traveling  expen-se-.  tht 
disbursements  for  the  residence  lot  in  Texaa, 
the  cost  of  the  erection  and  the  *  furnishing' 214) 
of  the  dwelling,  the  cost  of  the  farm  and  ui 
fencing,  and  for  stock  and  macliinery  bou^'  t 
for  use  thereon,  had  been  defrayed  out  of  tl»e 
fund  transferred  by  Tracy,  as  also  the  cort 
of  the  Virginia  residence  bought  for  Mr*. 
Rust,  and  various  gifts  of  money  made  bj 
Turner  to  nieces  and  nephews. 

Not  only  during  the  period  whilst  thf 
notes  were  beintf  collected  by  the  bank  for 
the  account  of  Turner,  and  he  was  drawing 
out  the  proceeds, — indeed,  up  to  shortly  be- 
fore the  bringing  of  this  suit. — Turner  swore 
that  he  intentionally  concealed  from  his  wife 
and  children,  and  from  everybody  concenied. 
the  fact  that  his  brother's  will  had  bees 
mrde  in  favor  of  the  children,  or  that  be  hid 
received  under  that  will  any  property  be- 
longing to  them.  His  testimony  on  this 
subject  is  so  vital  to  the  cause  that  we  quoU 
it. 

On  his  direct  examination,  he  was  inter 
rogated,  and  answered  as  follows: 

Q.  you  stated  the  oth^r  day  that  vbOe 
you  were  East  in  the  fall  of  1888,  at  the 
time  of  your  brother's  death,  you  wrote  b<me 
to  your  wife  during  that  absence?  A.  Ye», 
sir. 

Q,  I  want  to  know  whether  or  not  too 
told  your  wife  in  any  of  your  letters  of  thf 
fact  that  your  brother  had  left  an  e^ute? 
A.     I  think  I  did.     I  am  not  positive. 

Q.  I  want  you  to  state  whether  or  notyoo 
told  her  that  he  had,  by  his  will,  left  the 
property  to  your  children?  .4.  I  did  v^ 
tell  her  that. 

Q.  Was  that  omission  intentional  or  •^ 
cidental  ?    A.     It  was  intentional,  sir. 

Q,  After  your  return  to  Louisiana,  iff' 
your  brother's  death,  when  did  you  and  ywir 
family  leave  there?  A.  We  left  there  in  the 
summer  of  1889. 

Q.  Up  to  that  time  bad  you  told  anybody 
of  the  character  and  eontents  of  your  broth- 
er's will?  A.  No  one,  sir,  except  Mr.  Ha»* 
ton. 

On  cross-examination,  the  witness  te»tiM 
aa  follows: 

Q.  Did  7<m,  within  a  few  davs  after  ti^ 
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ing  that,  write  to  your  wife  and  tell  her 
[215]  that  your  brother  had  left  his  property  'to 
vou?  A.  I  don't  think  I  did,  sir.  I  can't 
say  that  I  did.  I  have  no  memory  of  writ- 
ing such  a  thing.  I  may  have  written  to 
her  that  my  brother  had  left  property  to  us. 
I  don't  know  what  I  wrote.  It  has  been 
a  long  time,  and  I  can't  tell  you. 

Q.  Did  you  write  to  her  in  such  a  way 
as  to  conceal  from  her  the  truth,  and  intend 
to  do  so?  A,  I  didn't  intend  that  my  chil- 
dren should  know  the  property  was  left  to 
them. 

Q.  Why?  A.  Well,  sir,  it  was  my  opinion 
that  it  would  not  be  well  for  them  to  know 
it. 

Q.  When  did  your  wife  first  know  the 
terms  of  the  will  of  your  brother?  A,  I 
don't  know,  sir. 

Q,  When  did  you  first  communicate  to 
her  the  fact  that  you  had  obtained  the  prop- 
erty or  the  estate  of  your  brother?  A.  I 
never  communicated  it, to  her,  sir. 

Q.  And  she  never  knew  it?  A.  I  don't 
know  whether  she  knew  it  or  not,  but  I 
Bever  told  her. 

Q.  Do  you  know  that  she  did  know  at  any 
time!  A.  I  can't  tell  you,  sir.  I  don't 
know  that  she  did. 

Q.  Did  you  intentionally  conceal  the  fact 
from  your  wife  that  you  had  received  the 
estate  of  your  brother?  A.  I  guess  I  did 
sir,  intentionally. 

Q.  And  never  up  to  the  present  time  have 
you  ever  told  her  that  you  did  receive  your 
brother's  estate?  A.  Oh,  I  don't  remember 
whether  I  had  or  not.  I  couldn't  say  posi- 
tively, sir. 

Q.  Have  you  any  knowledge  yourself  as 
to  the  time,  or  any  time  before  the  bringing 
of  this  suit,  when  she  knew  that  you  had  and 
had  received  your  brother's  estate?  A.  No, 
sir. 

Q.  You  cannot  say?    A.  I  can't  say. 

Erie  H.  Turner,  the  son,  after  his  introduc- 
tion to  Ti'acy^  evidently  inquired  from  Tracy 
concerning  the  estate  of  Silas  Turner,  and 
he  expressly  declares  that  Tracy  then  in- 
formed him  that  the  property  had  been 
left  to  the  children,  and  also  told  him  of  the 
investment  in  his  hands  arising  from  the 
Maryland  avenue  lots.  It  is  plainly  to  be  in- 
(tlGJferred  that  Erie  ♦Turner  communicated  this 
fact  to  his  mother,  and,  whilst  there  is  no 
direct  proof  as  to  her  consequent  interfer- 
ence, it  is  inferable  that  both  the  mother 
and  the  son  questioned  the  right  of  Tracy  to 
make  further  payments  to  Thomas  M.  Turn- 
er. Undoubtedly,  shortly  thereafter,  Thomas 
M.  Turner  called  upon  Tracy  to  pay  over 
202  U.  B. 


the  proceeds  arising  from  the  Maryland 
avenue  lots  investment,  which  Tracy  refused 
to  do  because  of  legal  advice  which  he  had 
received,  unless  Turner  would  qualify  as  an 
administrator,  which  he  declined  to  do.  It 
is  also  inferable  that  Erie  H.  Turner  at  that 
time  made  some  demand  upon  the  father 
concerning  the  estate,  since  the  latter  gave 
to  him  an  order  on  Tracy  for  about  $2,500, 
delivering  to  the  son  the  certificate  as  to  the 
investment  in  real  estate,  which  had  been 
made  by  Tracy  and  given  to  Turner  at  the 
time  of  the  transfer  on  November  30,  1888. 
Erie  H.  Turner  did  not  return  to  Texas,  but 
remained  East,  occasionally  visiting  Wash- 
ington and  calling  upon  Tracy,  receiving 
money  from  him  and  corresponding  with 
him  from  time  to  time  in  the  most  friendly 
way. 

•Thomas  M.  Turner,  having  exhausted  the 
proceeds  of  the  notes  which  he  had  received 
from  Tracy,  never  again  came  in  personal 
contact  with  the  latter.  He  went  to  Texas, 
leaving  his  family  in  Virginia.  In  January, 
1893,  under  a  power  of  attorney,  he  sold  the 
farm  near  Minden,  which  he  had  transferred 
in  1870  to  his  wife.  The  expressed,  consid- 
eration for  the  sale  on  behalf  of  the  wife 
was  $1,000.  In  January,  1804.  Turner  went 
to  Virginia  and  took  his  family  back  to 
Texas.  In  September,  1894,  Turner  and  his 
wife  executed  and  put  of  record  a  deed  con- 
veying to  Wilmer,  Ashby,  and  Lunette  Turn- 
er the  Texas  farm,  and  reciting  as  the  con- 
sideration thereof  "the  sum  of  $6,400  to 
me  in  hand  paid  by  Philip  A.  Tracy,  executor 
of  the  last  will  and  testament  of  my  de- 
ceased brother,  Silas  H.  Turner,  in  trust  for 
the  use  and  benefit  of  my  children,  viz.,  Wil- 
mer Turner,  Ashby  Turner,  and  Lunette 
Turner,  minors,  which  said  trust  fund,  to- 
gether with  other  similar  trust  funds,  was 
turned  over  to  me  without  bonds  and  *have[217J 
been  used  by  me  for  my  own  use  and  benefit, 
said  consideration  being  in  payment  of  so 
much  of  said  trust  fund." 

It  appears  that  the  land  embraced  in  the 
farm  had  originally  been  acquired  by  the 
grantor  of  Thomas  M.  Turner  as  school  land 
from  the  state  of  Texas.  Turner  failing  to 
pay  the  $60  interest  due  on  deferred  pay- 
ments, the  land  became  forfeited  to  the 
state.  Subsequently  Turner  repurchased  it 
from  the  state  at  a  reduced  value,  viz.,  $1 
per  acre.  In  August,  1895,  having  previ- 
ously mortgaged  the  dwelling  house  prop- 
erty in  Vernon,  Turner  and  his  wife  con- 
veyed said  property  to  the  mortgage  cred- 
itor in  cancelation  of  the  then-existing  in- 
debtedness. At  about  this  time  Mrs.  Turner 
wrote  Tracy,  asking  ior  money.  Her  letter 
is  not  in  the  record,  but  the  reply  of  Tracy 
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(copied  in  the  margin  t)  clearly  shows  that 
the  letter  was  a  request  from  Mrs.  Turner 
to  him  to  pay  the  proceeds  of  the  Maryland 
avenue  lots  referred  to  in  the  receipt  and 
embraced  by  the  certificate  already  referred 
[21 8]  to.  A  •letter  written  by  Tra<gr  to  Mrs.  Turn- 
er five  months  afterwards  manifests  his  kind- 
ly interest  in  the  welfare  of  the  family,  and 
renders  greater  the  certitude  that  no  thought 
was  in  Tracy's  mind  that  the  parties  deemed 
that  he  had  perpetrated  a  fraud  upon  them, 
or  that  they  had  any  claim  upon  him  other- 
wise than  in  respect  of  the  Maryland  avenue 
lots  investment.  And  this  is  entirely  cor- 
roborated by  the  intimate  and  friendly  let- 
ters written  by  Erie  Turner  to  Tracy  up  to 
a  short  period  before  his  death,  which  show 
clearly  that  Erie  Turner  considered  that 
Tracy  was  accountable  only  for  the  lots  re- 
ferred to,  and  that  he,  Erie  Turner,  had  re- 
ceived more  than  his  share  of  the  same.  One 
of  such  letters — omitting  purely  irrelevant 
matter — is  copied  in  the  margin,  t 

Evidently,  in  consequence  of  the  legal  ad- 
vice given  him  at  the  time  objection  was 
made  by  Erie  Turner  and  his  mother  to  the 
payment  of  the  proceeds  of  the  Maryland 
avenue  lots  to  the  husband  and  father,  Tracy, 
as  his  health  became  impaired,  grew  to  have 
an  anxiety  concerning  the  technical  legality 
of  the  transfer  of  property  which  he  had 
made  to  Thomas  M.  Turner,  as  shown  by  the 
receipt  of  November  30,  1888;  and  as  a  con- 
sequence he  had  prepared  the  statement  on 
that  subject  produced  by  his  executors.  From 
1895  until  the  death  of  Tracy  in  June,  1898, 
the  record  does  not  contain  even  the  slight- 
est proof  tending  to  show  any  demand  made 
upon  Tracy  or  a  suggestion  of  liability  con- 


cerning the  fraud  and  wrong  charged  in  bin 
in  this  case.  That  bill,  as  we  have  seen, 
was  only  filed  in  1899,  after  the  death  of 
Tracy. 

In  March,  1901,  Thomas  M.  Tomer,  as 
shown  by  his  testimony.  *M>ld  the  Texas  farm.[S19] 
The  following  is  a  statement  made  by  Turn- 
er of  the  amount  claimed  to  have  b€«n  real- 
ized and  the  disposition  made  by  him  of  such 
proceeds: 

"I  sold  the  place,  and  the  consideration 
was  $5,000.  There  was  a  deed  of  truest  for 
$400  on  the  property,  which  the  purchaser 
assumed.  I  owed  the  purchaser  $205,  That 
from  the  $5,000  left  $4,395.  I  paid  $-200  in 
debts  from  that,  which  left  $4,195.  I  ow»d 
my  wife  her  home  in  Louisiana  that  I  sold 
in  1893,  I  believe  $1,000.  and  eight  years'  in- 
terest at  10  per  cent,  which  is  the  le^l  rate 
in  Texas.  That  made  $1,800.  1  usel  of  my 
wife's  individual  money,  about  the  year 
1870,  $200.  Interest  on  that  to  the  pre^nt 
time  would  make  altogether  $680.  That 
would, be  $2,480  that  I  paid  my  wife,  that 
was  due  her.  That  left  $1,715.  I  owe  about 
$100  in  small  debts  there  that  I  will  have  to 
pay  out  of  that,  which  would  leave  $1,615 
now  that  is  community  property  betme«i 
myself  and  my  wife.  According  to  the  la«^ 
of  Texas  she  would  be  entitled  to  half  of 
it  and  I  half.    I  have  that  much  in  money.* 

Explaining  why  he  appropriated  for  hi* 
own  and  his  wife's  benefit  the  proceeds  of 
the  sale,  to  pay  his  alleged  de^t,  despit« 
the  conveyance  of  the  farm  previously  mad« 
by  himself  and  wife  to  the  minor  children. 
Turner  declared  that  while  it  was  the  same 
farm,  yet  that  it  had  become  forfeited  to  ttm 
state,   and   ha   had   reacquired   it,   and    r»- 


t  Washington,  D.  0.,  Aag.  21,  1894. 

Dear  Mrs.  Turner : — 

1  was  oat  of  the  city,  and,  therefore,  did 
not  get  yonr  letter  until  yesterday.  I  could  not 
comply  with  your  request.  There  is  no  money 
in  my  hands  belonging  to  the  estate  of  8.  H. 
Turner. 

After  you  and  Brie  raised  a  fuss  because  he 
had  not  gotten  his  share,  I  became  alarmed 
and  consulted  'a  lawyer,  and  he  advised  me  not 
to  turn  over  another  dollar  of  the  estate  money 
until  Mr.  Turner  qualified  for  the  full  amount 
of  the  estate.  I  informed  your  husband  of  the 
fact,  and  he  declined  to  qualify  (the  bond 
would  be  over  $60,000)  and  be  and  Brie  agreed 
tliat  I  should  invest  the  money  so  that  it 
might  be  earning  something  while  in  my  liands. 

I  then  Invested  the  money  in  what  was  then 
good  real  estate  paper,  but  the  panic  came  on 
lant  year,  the  indorser  of  the  notes  failed  in 
business,  and  the  land  has  depreciated  in  value, 
so  that  if  it  were  sold  now  I  do  not  think  It 
would  bring  half  the  amount  of  the  notes.  I 
have  over  $1,400  of  my  money  in  the  same 
land.  If  times  should  ever  get  good  again 
(which  I  doubt)  the  land  would  be  ample  8e> 
eurity  fOr  the  notes.  I  have  let  Brie  have 
some  1600  of  my  fnnds  since  I  Invested  the 
estate  monsiy,  bnt  I  cannot  see  my  way  daar 
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to  increase  the  amount  in  sucb  tlme«  a«  tl 
I  was  surprised  at  his  coming  North,  wltboat 
money,  in  such  times  as  these.  He  and  his 
father  knew  the  condition  of  the  estate  moiirT. 
and  I  had  twice  advised  him  not  to  come  nntU 
times  got  better.  He  told  me  he  had  over 
$2,000  loaned  out  in  Vernon,  and  that  after 
July  he  would  have  money. 

Tours    truly,   etc. 

Philip  A.  Tracy. 

tPhila.*  April  4th. 
Dear  Mr.  Tracy  :^ 

Yours  rec'd.  I  wrote  you  a  hurried  note  t» 
tell  you  that  I  w*d  send  the  receipt  7  a.  n. 
to-morrow  per  instructions.     I   have  not   b««a 

well A  friend  of  mine  told  ne  that 

as  you  had  paid  me  more  than  %  of  the  faalanc* 
left  in  your  hands  this  should  clear  yon,  as  ths 
balance  would  go  to  the  other  chlldrea.  ••  I 

just  made  the  suggestion 

Tours,   A   etc* 

B.  H.  Tomar. 

P.  B.^'If  you  write  or  wire  me  harrtcAy 
address  for  2  weeks  1820  Susquehanna  avs. 
I  am  going  to  change  my  room  soon  bnt  w19 
let  yon  know. 

a  B.  T. 

MS  v.  a 


1906. 
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garded  it  as  community  property  belonging 
to  himself  and  his  wife,  although  the  money 
which  had  been  originally  usud  in  buying 
and  improving  the  farm  had  come  from  the 
prooeeds  of  the  estate  of  his  brother,  and 
belonged  to  the  children. 

With  these  facts  in  mind  we  come  more 
directly  to  consider  the  fraud  alleged  to 
hare  been  committed  by  Tracy  at  the  time 
he  made  the  transfer  of  property  and  took 
the  receipt  of  Thomas  M.  Turner.  The  prin- 
cipal g^iind  upon  which  the  auditor  and 
both  courts  below  rested  their  conclusion 
that  Tracy  had  been  guilty  of  such  fraud 
was  a  discrepancy  which  it  was  assumed  ex- 
isted between  a  so-called  list  in  Tracy's  hand- 
writing of  notes  in  his  hands,  which  list  had 
to  J  been  found  *among  the  effects  of  Silas  H. 
Turner  at  his  death,  and  the  correctness  of 
which  it  was  concluded  was  acknowledged 
by  Tracy  to  Thomas  M.  Turner  after  the 
death  of  Silas  H.  Turner.  In  approaching 
the  question  of  fraud  we  bear  in  mind  the 
role  that  where  both  courts  below  have  found 
a  particular  state  of  facts,  we  do  not  dis- 
regard them  except  upon  the  conviction  that 
the  lower  courts  clearly  erred  in  their  con- 
ception of  the  weight  of  the  evidence.  Now, 
coming  to  consider  the  evidence  in  the  light 
of  this  rule,  we  are  constrained  to  the  con- 
elusion  that  the  premise  upon  which  the 
courts  below  acted,  that  is,  the  existence  of 
a  list  of  notes  left  by  Tracy,  is  without  any 
fupport  in  the  evidence,  and,  indeed,  rests 
but  upon  a  mere  mistaken  assumption. 

True  it  is  that  an  envelope  was  found 
among  the  papers  of  Silas  H.  Turner  with 
an  indorsement  upon  it  in  the  handwriting 
of  Tracy,  reading  as  follows:  "Notes  be- 
bnging  to  S.  H.  Turner,  1888."  True  also 
is  it  that  two  sheets  of  paper  were  pro- 
duced with  memoranda  of  notes  upon  each  in 
the  handwriting  of  Tracy.  But  to  assume 
that  these  two  sheets  were  one  list  made  by 
Tracy  and  possessed  as  one  list  by  Turner 
ftt  the  time  of  his  death  is  to  disregard  the 
oncontroverted  fact  that  the  two  separate 
sheets  did  not  in  and  of  themselves,  as  they 
existed  at  the  death  of  Silas  H.  Turner,  nec- 
essarily import  that  they  constituted  a 
single  document.  To  treat  them  as  such  a 
document  would  oblige  us  to  disregard  the 
uncontradicted  testimony  of  Thomas  M. 
Tomer,  that  he  brought  the  two  papers  to- 
g<^er  so  as  to  cause  them  to  appear  to  be 
one  after  the  death  of  Tracy,  that  he  placed 
on  the  first  sheet  the  pencil  footing  and  the 
line  above  the  same  and  on  the  second  the 
carrying  forward  of  the  same  footing,  as 
Also  the  new  footing  and  the  line  above  the 
same,  by  which  alone  on  the  face  of  the 

■heets  apparent  unity  was  produced  between 
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them.     We  copy  in  the  margin  ftSie  two 
sheets,  with  the  additions  *  which,  as  above  [221] 
stated,  were  made  after  the  death  of  Silas  H. 
Turner. 

So  far  as  the  face  of  these  separate  sheet<t, 
as  they  stood  at  the  death  of  Silas  H. 
Turner,  indicate,  they  do  not  at  all  exclude 
the  implication  that  the  items  on  the  second 
sheet  were  but  the  statement  of  reinvest- 
ments made  by  Tracy  of  money  coming  into 
his  hands  as  the  result  of  the  payment  to 
him  of  notes  whioh  were  enumerated  on  the 
first  sheet.  Nor,  on  the  face  of  the  papers, 
does  the  fact  that  an  envelope  was  produced 
with  the  words  in  the  handwriting  of  Tracy 
written  thereon,  "Notes  belonging  to  S.  H. 
Turner,  1888,  necessarily  give  rise  to  a  con- 
trary deduction.  For  non  constat  but  that 
this  envelope  was  marked  by  Tracy  on  deliv- 
ering to  Silas  H.  Turner  the  second  sheet,  or, 
that  when  it  was  marked,  it  contained  *  the  [222] 
first  sheet,  exhibiting  the  property  in  the 
hands  of  Tracy  at  the  beginning  of  the  year 
1888.  When  the  course  of  business  between 
the  parties  as  stated  by  Tracy  in  the  mem- 
orandum addressed  to  his  executors  is  re- 
called, the  greater  probability  is  not  only 
that  the  two  sheets  were  not  received  by 
Silas  H.  Turner  at  one  time,  but  that  tho 
second  sheet  was  a  mere  memorandum  of  in- 
vestments of  items  stated  on  the  first  sheet. 
The  mode  of  dealing,  as  stated  by  Tracy, 
was  this:  He  kept  the  notes  belonging  to 
Turner  in  an  envelope.  Periodically  he  would 
send   a  general   statement   to  Turner,  and 

tS.  H.  Turner.     '' 

Noy.  18,   82.  (W.  Z.  Partello)  paid  $0,000  00 

Noy.  1,  '79.  Susan    W.    McNamee  1,700  00 

Jan.  19,  *81.  Edwin  P.  Jones....  1,000  00 

April       7.  '76.  J.    H.    HoIIIdge 800  00 

March  22,  '84.  John    B.    Taylor....  1,000  00 

March  22,  '84.  John    B.    Taylor 1,000  00 

July  12,  '81.  Flora  V.  Andrews  (2)  1,000  00 

June        6,  '85.  Jennie  J.  West 3,400  00 

April  3,  '85.  Caroline    Isdell     (2)  1,335  20 

Dec.       16,  '85.  Bllz.   V.    Lee 600  00 

Dec.       15,.  '86.  Bllz.   V.   Lee 600  00 

Jan.  8,  *86.  Mary   J.    Lewis    (3)  1,200  00 

Dec       30,  '85.  John   L.    CarusI '1,350  00 

May  19,  '86.  Julius   Rehwold    (4)  2,200  00 

Dec.  24,  '85.  Rufus  A.  Morrison..  1,500  00 

Oct  80,  '86.  John    B.    Avery    (4)  800  00 

Oct  2,  '86.  Thomas    R.     Benton 

(16)     1,800  00 

June  1,  '86.  G.  H.  La  Fetra....  1,036  90 

April     18,  '87.  L.     A.     Grant 300  00 

Aug.      20,  '86.  D.  B.  Groff 1,500  00 

(Footing  in   lead   pencil) 24,122  10 

Second   Sheet 

1888.  Am't  for'd  (In  lead  pencil) .  .24,122  10 

Feb.       18.  C.  W.  Baldwin 2,500  00 

Jan.       27.  A.  H.  NIzon  (8) 1.350  00 

March  12.  D.  B.  Oroff 1,000  00 

28,972  10 
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when  sufficient  money  was  in  his  (Tracy's) 
hands,  arising  from  accumulations  of  in- 
terest or  payment  of  a  note,  he  would  rein- 
vest, and  send  or  give  Turner  a  memorandum 
of  the  new  investment.  Now,  the  condition 
of  the  first  sheet  justifies  the  presumption 
that  it  related  to  a  general  statement  of 
the  investments  in  the  hands  of  Tracy  at 
the  end  of  the  year  1887.  The  notes  on  this 
sheet,  although  grouped  in  disregard  of 
chronological  order,  include  notes  dated  from 
1875  to  and  including  1887.  On  the  other 
hand,  the  second  sheet  is  but  an  enumeration 
of  three  notes  executed  in  1888,  the  last 
dated  on  Mardi  12.  This  second  sheet  in  no 
way  corresponded,  therefore,  to  a  general 
statement  between  the  parties,  but  is  exactly 
responsive  to  the  conception  of  a  memoran- 
dum of  reinvestments  nuide  in  accordance 
with  the  custom  described  by  Tracy.  And, 
by  comparison  of  some  of  the  items  on  the 
separate  sheets,  cogency  is  added  to  the  rea- 
sonable presumption  that  the  second  and 
separate  sheet  was  but  a  statement  of  rein- 
vestments made  after  January  1,  1888. 
Thus,  on  the  first  sheet  is  the  following 
item:  "Dec.  30,  '86.  John  h.  Carusi.  1350." 
Now  if  this  note  matured  on  December  30, 
1887,  and  was  paid  shortly  after  its  maturi- 
ty, Tracy,  early  in  January,  1888,  would 
have  had  that  amount  for  reinvestment. 
Looking  at  the  second  sheet  we  find  upon  it 
an  item  showing  an  investment  of  precisely 
the  amoimt  of  the  principal  of  the  Carusi 
note,  aa  follows:  "Jan.  27,  1888.  A.  H. 
Nixon  (3)  1360.00." 
[223]  *As  Turner  and  Tracy  met  in  Wasliin^ton 
on  April  30,  1888,  and  in  view  of  the  rea- 
sonable probability  that  Turner  must  have 
been  in  possession  of  prior  general  state- 
ments of  the  investments  made  by  Tracy, 
the  inference  is  persuasive  that  the  mem- 
orandum embraced  on  the  second  sheet  may 
have  been  delivered  by  Tracy  to  Turner  at 
that  time. 

It  is  insisted  that  as  Thoinas  M.  Turner 
testified  that  he  exhibited  the  irwo  sheets 
as  one  paper  to  Tracy,  and  that  Tracy  told 
him  that  he  had  all  of  the  notes  described 
on  both  of  the  sheets  in  his  possession  and 
that  they  were  "as  good  as  gold,"  there- 
fore the  sheets  were  proven  to  be  one,  and 
the  liability  of  the  estate  of  Tracy  to  ac- 
count on  that  hypothesis  was  established. 
But,  in  view  of  the  state  of  the  uncontro- 
verted  proof  which  we  have  previously  no- 
ticed concerning  Turner  and  his  acts  of 
omission  and  commission,  we  are  con- 
strained to  the  conclusion  that  he  has  so 
discredited  himself  as  to  make  it  impossi- 
ble for  us  to  accept  his  uncorroborated 
statements  as  establishing  the  alleged  fraud 
and  dishonesty  of  Tracy;  although,  in 
reaching  this  conclusion,  we  do  not  exclude 
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the  possibility  that  Turner  may  have  h?-- 
bored  a  suspicion  that  Tracy  had  not  fully 
accounted,  and  communicated  his  suspicions 
to  others.  And  even  putting  out  of 
view  the  acts  of  commission  and  omission 
of  Turner  and  the  consequent  inability  to 
rely  upon  his  testimony  as  to  the  commis- 
sion by  Tracy  of  the  alleged  fraud,  the  un- 
explained failure  of  the  complainants  to 
make  certain  proof,  and  the  proof  as  made, 
clearly  demonstrate  that  Tracy  could  not 
have  been  guilty  of  the  fraud  charged 
against  him,  and  we,  under  separate  head- 
ings, state  our  reasons  for  this  conclusion. 

1.  The  interview  between  Tracy  and  Tur- 
zfer,    at    which    the   alleged   admission    by 
Tracy  was  made  concerning  the  list  and  his 
possession  of  all   the  notes   shown  on   the 
two  sheets,  was  the  one  had  a  week  after 
the   death    of   Silas   H.«  Turner,   at    which 
Thomas  M.  Turner  testifies  that  M-.  Hun- 
ton,  his  coimsel,  was  present  and  heard  the 
alleged  statement  made  by  Tracy.    Yet  *  the  [224] 
testimony  of  Mr.   Hun  ton   was  not   taken. 
Besides,  the  bill  contained  an  express  aver- 
ment that  the  land  records  of  the  District 
of  Columbia  established  that  the  notes  em- 
braced on  the  first  sheet  which  were  omitted 
from  the  receipt  signed  by  Turner  had  been 
paid  after  the  death  of  Silas  H.  Turner,  but 
no  proof  on  that  subject  was  oflfered.     On 
the  contrary,  it  was  stipulated,  on  the  tak- 
ing of  evidence,  that  five  of  the  notes  which 
were  on  the  first  sheet  had  been  paid  and 
the  releases  of  trust  executed  after  March 
12,   1888,  the  date  of  the  oldest  executed 
note  shown  on  the  second  sheet  of  the  list, 
and  before  vue  death  of  Silas  H.  Turner,  a 
fact  which  clearly  rebuts  the  presumption 
that  Tracy  could  have  admitted  to  Turner 
on   September  28,    1888,   that  he  possessed 
notes   which   were  good   as  gold,   although 
they  were  not  then  in  existence. 

2.  The   face  of  the  receipt  itself    (which 
is   copied    in    the   margin  )t    considered    in 

tFulI  List  of  Notes  and  Cash  in  the  Hands  of 
Philip  A.  Tracy.  Belonging  to  8.  H.  Turner, 
Deceased,  Nov.  30.  '88. 
Date  of  notes. 
Mar.  22.  '84.  Two  notes  of  .John  B. 

Taylor    for    $1,000   each 2,000 

May    19.    '86.  Two    notes   of   Julius 

Rehwold.   $300  each 600 

May    19,   '86.   Two   notes   of  Julias 

Rehwold.   $800 1,600 

April  18,  '87.  One  note  of  Louisa  A. 

Grant     800 

March  12.  '86.  One  note  of  Dlller  B. 

Groff     1,500 

March  12.  '8{;.  One  note  of  Dlller  B. 

GrofT    1,000  ' 

Dec.  15,  '85.  Two  notes  of  Eliia  U. 

Lee,   $600   each 1.200 

June  13.    88.  One  note  of  Roth   ft 

Mooro     326 

Jan'y  19,  '81.  One  note  of  Bdwln  F. 

Jones    1.000 
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[22oithe  light  of  the  unoontroverted  facts  •which 
we  have  stated,  and  other  circumstances  to 
which   we   shall   advert,   we   think   equally 
rebut  the  statements  of  Turner  as  to  the 
allied    admissions    of   Tracy.     It   will    be 
observed  that  the  aggr^ate  of  both  sheets 
of  the   so-called   list  was   $28,972.10.     The 
notes  embraced  upon  the  receipt  given  by 
Turner     aggregated     $22,802.50,— a     differ- 
ence between  the  two  footings  of  $6,169.60. 
Now,  admitting  that  the  two  items  of  cash 
payments   figuring  in  the  receipt,  amount- 
ing to  $776.89,  may  be  treated  as  interest, 
besides    the   notes,    the    receipt    of   Turner 
specified   an    investment   of   $1,800   in    the 
Maryland  avenue  lots,  for  which  at  the  time 
Tracy  delivered  to  Turner  the  certificate  to 
which  we  have  referred  in  stating  the  un- 
controverted  facts,  and  which  Turner  turned 
over  to  his  son  Erie.    Deducting  this  $1,800, 
which  Tracy  admitted  he  owed,  left  only  a 
difference    of    $4,369.60.     How,    under    this 
condition  of  things,  it  could  be  found  that 
Tracy  admitted  he  was  appropriating  for  his 
own  benefit  more  than  $6,000  we  cannot  con- 
ceive, since  on  the  face  of  the  transaction, 
under  the  most  favorable  view  of  the  tes- 
timony   for   the   complainants,   Tracy    was 
paying  over  or  acknowledging  his  liability 
for  everything  but  about  $4,000  of  notes.  And 
yet  more   incredible   does  the  theory  of  a 
fraudulent  retention  of  over  $6,000  by  Tracy 

become  when  it  is  considered  that  Tracy  per- 
mitted Turner  to  retain  what  would  have 

been  conclusive  evidence  of  lus  fraud  if  the 
theory  of  the  previous  admissions  of  Tracy 
as  to  one  list  and  its  correctness,  propound- 
ed by  the  complainants  and  found  by 
the  courts  below,  were  true.  If  Tracy  was 
(226] infamous  'enough  to  conceive  the  spoliation 
which  is  charged  to  have  been  committed 
by  him,  it  would  be  certainly  fair  enough 
to  presume  that  he  would  have  exercised 
reasonable  precautions  to  destroy  the  evi- 
dence of  his  wrongdoing. 

Moreover,  a  comparison  of  the  receipt 
with  the  two  sheets  supports  the  conviction 
that  the  second  sheet  was  but  a  statement 
of  reinvestments,  and  therefore  that  it  was 


impossible  that  Tracy  should  have  admitted 
that  he  was  in  fact  stealing  from  or  deny  in  if 
his  liability  to  the  estate  of  his  dead  fri.nd 
in  respect  io  the  sum  which  he  was  either 
actually   paying  over  or  admitting  his   re- 
sponsibility for.     Now,  the  receipt  embraced 
all  of  the  notes  mentioned  on  the  second 
sheet,  aggregating  $4,850.     It  embraced  cer- 
tain notes  found  on  the  first  sheet,  aggregat- 
ing   $11,600.     The    receipt    also    embraced 
notes   not  appearing   on   the    first   sheet, — 
in    other    words,    replacing    those    omitted 
( and  included  the  Maryland  avenue  lots ) , — 
indicating   by   their   date*   that   they    were 
acquired  after  the  date  of  the  last  invest- 
ment appearing  on  the  second  sheet  of  the 
list,  viz.,  March   12,  1888,  and  after  April 
30,    1888,    when    Silas   Turner    was    in    the 
office  of  Tracy  and  made  his   will.    These 
last  items  aggre<?ated*  $8,152.50.     The  total 
of  the  various  items  footed  up  $24,002.50. 
Now,  this  sum  was  slightly  in  excess  of  the 
notes  shown  on  the  first  of  the  two  sheets  of 
the  so-called  list,  going  to  demonstrate  that 
the  settlement  between  the  parties  was  based 
not   upon   any   deduction   of   an   impossible 
sum  of  $6,000,  but  upon  the  fact  that  the 
second    sheet   represented    reinvestments   of 
items    appearing    on    the    first    sheet.     And 
the  cogency  of  this  conclusion  becomes  mani- 
fest wlien  it  is  considered  that  there  is  not 
an  iota  of  evidence  tending  to  show  where 
Tracy  could  have  gotten  the  money  to  invest 
in  the  notes  which  he  turned  over,  acquire<l 
after  ^larch  12.  1888,  unless  it  was  from  col- 
lections of  the  notes  appearing  on  the  first 

sheet  of  the  so-called  list,  which,  in  conse- 
quence of  their  payment,  were  represented 

in  the  receipt  by  the  new  investments. 

3.  That,  at  the  time  the  receipt  was 
given,  there  was  some  *conversation  on  the[2271 
subject  of  a  probable  charge  by  Tracy  for 
his  services  rendered  to  bilas  H.  Turner,  we 
think  persuasively  appears.  In  May,  1892, 
after  the  refusal  of  Turner  to  qualify  as 
administrator  of  the  estate,  and  the  refusal 
of  Tracy  to  turn  over  the  proceeds  of  the 
Maryland  avenue  lots  to  Turner  unless  he 


Feb.  18,  '88.  One  note  of  Charles  W. 

Baldwin     

Jtn'y  27,  *88.  Three  notes  of  Alban 

H.  Nixon,  $450  each 

July  12,  *81.  Two  notes  of  Flora  V. 

Andrews,  $500  each 

Oct.  30,  '86.  Three  notes  of  John  B. 

Avey.    $200    each 

Oct    22,    *86.    Seventeen    notes    of 

Thomas  H.  Benton,  $120  each . . 
Aq^  25,  '88.  One  note  of  Frank  W. 

Paige   

Oct.  17,   '88.   Three  notes  of  J.   L. 

Bams,  $462.50  each 

Nov.  6.  '88.  One  note  of  E.  V.  Jarvis 
202  U.  S.  U.  S.,  Book  50. 


2,500 

1,350 

1.000 

600 

2,040 

8,000 

1,387.50 
200 


Nov.    19,    '88.    Two   notes   of    C.    S. 

McEwen  (600  each) 1,200 

Nov.   19,  '88.  Two  lots  on  \KL.  Ave. 

N.     E 1,800 

Sept.    28.   Cash,   T.    M.    T 439.2."i 

Nov.  30.  Cash,  T.  M.  T.  In  full 337.64 

(In'st  now  due)    600 


$25,379.39 


Nov.  30,  '88. — Received  the  aOove-described 
notes  and  cash  in  full  under  the  will  of  S.  U. 
Turner,   deceased. 

T.  M.  Turner,  Natural  Tutor  and 
Agent  for  My    Minor  Children. 
63  1005 
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did  qualify,  Tracy  wrote  Turner  a  letter, 
which  is  copied  in  the  margin.t 

It  ia  true  that  Turner,  in  producing  the 
letter,  whilst  acknowledging  its.  receipt,  de- 
clared that  it  was  the  first   he  had   ever 
heard  of  any  such  charge  or  intention   to 
charge;    hut  Turner   in   no  way   intimates 
that  he  took  issue  with  Tracy,  by  letter  or 
otherwise,  concerning  the  right  of  Tracy  to 
make  the  charge, — a  line  of  conduct  wholly 
inexplicable  if  the  theory  of  a  fraudulent 
retention  by  Tracy  of  $6,000  had  foundation 
in  fact.     Having  regard  to  the  context  of 
Tracy's  letter,  we  consider  it  as  implying  an 
intention  to  deduct,  for  the  benefit  of  the 
sister  of  Silas  H.  Turner,  the  sum  of  the 
charge  which  Tracy  had  made  or  then  pro- 
posed to  make,  from  the  proceeds  of  the  in- 
vestment remaining  in  his  hands.     And,  we 
[S28]*may  remark,  in  passing,  that  there  is  proof 
tending  to   show   that   Tracy   subsequently 
made  remittances  to  the  sister  in  question. 
4.  As  we  have  said   in   stating  the   un- 
controverted  facts.  Turner  came  from  Louis- 
iana to  the  house  of  Mrs.  Rust,  where  his 
brother    Silas    was    lying    dangerously    ill, 
about  a  month  and  a  half  before  the  death 
of  Silas.    The  proof   leaves  no  doubt  that 
whilst  there  he   frequently  met   his   niece, 
Mrs.    Rust,   and    other    Virginia    relatives, 
and  had  ample  occasion  to  be  aware  of  their 
frame  of  mind.    There  is  no  proof  whatever 
showing   that  Tracy,   whose   home   was    in 
Washington,  had   any  connection   whatever 
with  the  Virginia  relatives  of  Silas  Turner, 
or  was  in  a  position  to  form  an  opinion  con- 
cerning the  probable  conduct  of  those  rela- 
tives as  to  a  contest  of  the  will  of  Silas 
Turner.     And  yet  Turner  swears  that  one  of 
the  principal  causes  of  his  yielding  to  the 
fraud  of  Tracy  was  the  danger  which  Tracy 
persuaded    Turner    would    arise    in    conse- 
quence of  the  purpose  of  the  Virginia  rel- 
atives to  contest  the  will.       Further,  al- 
though the   first  interview  between   Tracy 
and  Turner  after  the  death  of  Silas  was  on 
September  28,  1888,  the  settlement  between 
Turner  and  Tracy  was  not  had  until  more 
than  two  months  thereafter,  vie,,  November 


30,  1888.     Now  the  only  explanation  Turner 
gives  for  this  delay  is  that  Tracy  told  him 
at  the  interview  on  September  28,  ISv^.  tHit 
he  was  about  to  absent  himself  on  i  t«o 
weeks'  leave,  and  upon  his  return  woald  in- 
form  Turner,  and  thev  would  h^ve  a  -«- 
tlement, — a  reason  wholly  inadequate  t«»  ^\- 
plain  the  long  delay  between  that  and  tU« 
next    meeting.     That    Tracy    expected    to 
make  a  settlement,  and  desired  to  keep  io 
in  touch  with  Turner,  is  shown  by  t  let- 
ter written  to  Turner  on  October  10,  18**. 
from   Old   Point   Comfort,   advising  TurBw 
of  his    (Tracy's)    whereabouts.     Several  .'f 
the    Virginia    relatives    who    were   in  eon- 
tact  with   Turner   during   the   con«idrral>I« 
interval    which    elapsed    between   the   first 
visit  of  Turner  to  Tracy  and  the  final  set- 
tlement testified  to  statements  made  in  their 
presence  by  Turner,  that  he  was  twaitin* 
the  necessary  papers  from  Louisiana  sbov 
ing  his  authority  to  represent  his  childrn, 
and  that  just  before  Turner  *went  to  \Va*h-[tt| 
ington  to  make  the  settlement  with  Tracr, 
Turner  stated  to  them  that  he  had  the  re- 
quired authority.     This  shows  that  the  mat- 
ter of  Turner's  right  to  represent  his  chil- 
dren was,  in  all  probability,  the  cau^  of  the 
long  delay  in  making  the  settlement,  and  i« 
corroborated  by  a  passage  contained  in  a  l«i> 
ter  written  by  Turner  to  his  dau;^ht«r  Wil- 
mer,  in  1899,  in  which  communication,  re- 
ferring to  the  occurrences  at  the  final  let- 
tlement  with  Tracy,  Turner  said : 

'Tracy  then  informed  me  that,  ai  mt 
brother  owed  no  debts,  there  was  no  ose  to 
have  an  administration;  that  he  would  not 
qualify  as  executor  of  the  will,  and  that  I 
need  not  delay  to  be  appointed  puardiaa 
for  my  children;  that  he  would  turn  tht 
notes  over  to  me,  and  I  could  place  them  ii 
bank,  to  be  collected  as  they  matured." 

True  it  is  that  Turner  testified  tHat  tht 
words  which  he  aflSxed  to  his  name  in  wc« 
ing  the  receipt,  describing  his  repr««ent«iiT« 
capacity,  t?ijef.,  "Natural  tutor  and  afrent  ^ 
my  minor  children,"  were  dictated  by  Trur, 
but,  in  view  of  the  probable  ignorance  of 
Tracy  of  the  Louisiana  law,  an^  the  np^ 


tPostofflce  Department,  Office  of  the  First  As- 
sistant Postmaster  Creneral. 

Washington,  May  7,  *92. 
Dear  Turner: 

I  wrote  you  some  time  ago,  but  have  not 
received  any  reply  to  my  letter.  1  ^as  In 
PhUa.  a  short  time  ago,  and  called  to  see  Erie, 
but  was  told  he  had  left  there,  and  gone  to 
Balto.  The  interest  on  the  $2,600,  in  my  hands 
has  not  yet  been  paid  though  I  expect  It 
soon.  It  Is  invested  in  good  paper  and  Is 
drawing  8  per  cent  though  after  the  present 
notes  are  paid  I  do  not  think  I  can  get  over 
0  per  cent  for  It. 

As  I  am  now  all  alone  In  the  world  and  have 
not  much  use  for  much  money  I  have 'thought 
something  of  transferring  to  Miss  Henrietta  a 
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part  or  perhaps  all  of  the  commits^  I 
charged  on  your  brother's  estate  (5  per  cettt 
as  she  was  left  out  of  the  will,  and  to  poor  m 
I  understand  It,  and  getting  along  In  year*. 

If  you  will  confer  with  her  upon  the  nli)Kt 
and  ask  her  to  write  to  me.  1  think  the  amag^ 
ment  can  be  arranged. 

This  ^  amount  of  my  charge  for  attesAag 
to  the  business  for  16  years  ($130  a  7«ar» 
will  stand. 

I  would  like  to  hear  bow  your  wheat  tuxwti 
out?  How  much  did  you  make  and  bow  mm^ 
did  you  get  for  It. 

Tours,  truly.  Ac 

PhlHp  A.  Ti«t 

P.  8. — I  have  not  been  well  sSiice  the  dMth  «f 
my    sister. — ^T. 

SOS  v.t. 
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rience  and  familiarity  which  Turner  pos- 
sessed on  that  subject,  the  statement  can- 
not be  accepted  as  true. 

Considering  all  the  evidence,  our  conclu- 
sion is  that  the  proof  not  only  completely 
fails  to  establish  the  commission  of  fraud 
or  wrong  by  Tracy,  but  that,  on  the  con- 
trary, it  clearly  shows  honesty  and  fair 
dealing  on  his  part.  Indeed,  so  far  as  con- 
cerns the  transfer  of  property  made  to 
Thomas  M.  Turner  without  provoking  an 
administration  either  in  Virginia  or  in  the 
District  of  Columbia,  whatever  may  be  its 
legal  consequence,  which  we  shall  hereafter 
consider,  we  think  the  dear  preponderance 
of  the  proof  gives  rise  to  the  inference 
that  that  payment  was  made  without  ad- 
ministration because  of  Tracy's  knowledge 
that  there  were  no  debts,  and  because  of  the 
representations  made  by  Turner  that  he  was 
entitled,  under  the  law  of  Louisiana,  to  re- 
ceive the  transfer  on  behalf  of  his  minor 
children,  and  that,  if  it  were  not  made  to 
him  without  legal  proceedings,  there  would 
It30]be  much  unnecessary  expense  resulting  'from 
a  contest,  and  thus  the  purpose  of  the  testa- 
tor towards  the  beneficiaries  of  his  will 
would  be-  in  part  frustrated. 

This  brings  us  to  consider  the  proposition 
of  law  whether  the  payment  by  Tracy  to 
Thomas  M.  Turner,  as  the  representative  of 
his  children,  was  adequate  to  prevent  the 
estate  of  Tracy  from  being  compelled  to  pay 
a  second  time. 

It  is  undoubted  that  at  the  time  of  Silas 
H.  Turner's  death  the  children,  who  were 
the  beneficiaries  under  his  will,  were  minors, 
and  were  domiciled  with  their  father  and 
mother,  who  were  both  alive  and  residing 
in  the  state  of  Louisiana.  It  is  at  once 
conceded  that,  under  the  law  of  Louisiana,  a 
ftither  or  mother  entitled  to  qualify  as  nat- 
ural tutor  (guardian)  must  be  recognized 
by  a  court,  and,  as  a  condition  precedent 
to  such  recognition,  must  have  complied 
with  the  requirements  of  the  law.  Under 
the  law  of  Louisiana  such  precedent  re- 
quirements are  the  taking  of  the  inventory, 
the  recording  of  an  abstract  thereof,  and  an 
oath  of  oflSce.  As  it  is  established  that 
Thomas  M.  Turner  performed  none  of  these 
requirements  and  was  never  recognized  by 
a  court  as  the  natural  tutor  of  his  children, 
it  is  insisted  that  he  was  wholly  without 
power  to  represent  them  or  to  receive  the  be- 
quests made  to  them  by  the  will  of  Silas  H. 
Turner.  But  the  proposition  is  inapposite 
tnd  is  based  upon  a  misconception  of  the 
law  of  Louisiana,  resulting  from  the  as- 
sumption that,  under  that  law,  the  rules 
governing  the  qualillcation  and  appointment 
of  natural  tutors  after  the  death  of  one  of 
the  spouses  applies  to  the  case  of  a  father, 
202  U.  S. 


during  marriage,  representing  and  acting  for 
and  on  behalf  of  his  minor  children. 

In  the  Civil  Code  of  Louisiana  of  1870, 
title  7,  chapter  5,  treating  of  father  and 
child,  it  is  provided  as  follows: 

"Art.  221.  The  fathfer  is,  during  the  mar- 
riage, administrator  of  the  estate  of  his 
minor  children. 

"He  is  accountable  both  for  the  property 
and  revenues  of  the  estates,  the  use  of  which 
he  is  not  entitled  to  by  law,  and  for  the 
property  only  of  the  estates,  the  usufruct  of 
which  the  law  gives  him. 

*"This  administration  ceases  at  the  time  of[231] 
the  majority  or  emancipation  of  the  chil- 
dren." 

And  in  the  same  title  and  chapter  it  is 
further  provided: 

"Art.  223.  Fathers  and  mothers  shall 
have,  during  marriage,  the  enjoyment  of  the 
estate  of  their  children  until  their  majority 
or  emancipation.'' 

Moreover,  in  the  same  chapter,  it  is  also 
provided: 

"Art.  226.  This  usufruct  shall  not  extend 
to  any  estate  which  the  children  may  acquire 
by  their  own  labor  and  industry,  nor  to  such 
estate  as  is  given  or  left  them  under  the  ex- 
press condition  that  the  father  and  mother 
shall  not  enjoy  such  usufruct." 

These  provisions  of  the  Code  of  1870  have 
obtained  in  that  state  from  an  early  date. 
The  first  of  them  was  in  the  Code  of  1825, 
as  article  207,  under  the  title  treating  of 
minors  and  their  tutorship,  and  imder  tho 
same  title  the  provision  was  contained  in  tbo 
Code  of  1808,  in  §  2  of  chapter  8,  article  5. 
And,  as  the  inevitable  result  of  these  pro- 
visions of  the  Code,  it  has  long  been  settlea 
in  Louisiana  that  the  plenary  power  of  tne 
father  as  administrator,  during  marriage, 
of  the  estate  of  his  minor  children,  born  of 
the  marriage,  was  wholly  distinct  from 
tutorship,  did  not  depend  upon  previous 
judicial  recognition,  and  was  not  subjected 
to  the  precedent  requirements  essential  to 
give  rise  to  tutorship.  In  Cleveland  v. 
Sprowl  (1845)  12  Rob.  (La.)  172,  the  court 
said    (p.   173): 

"Now,  it  is  well  known,  that  no  tutorship 
exists,  during  the  marriage,  over  the  chil- 
dren issued  from  it,  but  that  a  child  remains 
under  the  authority  of  his  father  and  motn- 
er  uptil  his  majority  or  emancipation. 
Civil  Code,  art.  284.  The  father  is,  durin;; 
the  marriage,  administrator  of  the  estate  of 
his  minor  children;  he  is  accountable  both 
for  the  property  and  revenues  of  the  estates, 
the  use  of  which  he  is  not  entitled  to  by  law, 
and  for  the  property  only  of  the  estates,  tlm 
usufruct  of  which  the  law  gives  him;  and 
such  administration  ceases  at  the  time  of 
the  majority  or  emancipation  of  the  •chil-[232J 
dren.  Art.  267.  The  natural  tutorship  only 
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takes  place  after  the  dissolution  of  the  mar-  | 
ria^e,  by  the  death  of  either  of  the  spouses, 
and  belongs  of  right  to  the  surviving  one. 
Art.  268.  Thus  it  is  clear  that  the  legal 
mortgage  resulting  from  the  tutorship  is 
not  applicable  to  thfe  administration  of  the 
minor's  property,  given  by  law  to  the  father, 
during  the  marriage.  He  is  not  a  tutor; 
his  duties  and  responsibilities  are  very  dif- 
ferent; and  the  law  does  not  appear  to  have 
intended  that,  while  the  minor's  estate  re- 
mains under  his  father's  administration 
during  the  marriage,  his  child  should  have 
a  legal  mortgage  upon  his  father's  property, 
as  a  security  for  the  said  administration." 

As  a  result,  it  was  expressly  decided  that 
neither  the  legal  mortgage  resulting  from 
tutorship  nor  the  security  generally  required 
by  law  from  usufructuaries  were  applicable 
to  a  father  as  administiator  of  the  estates 
of  his  minor  children  during  the  marriage. 
Our  attention  has  not  been  called  to,  nor  have 
we  been  able  to  find,  any  decision  of  the 
siipreme  court  of  Louisiana  modifying  in 
the  slightest  degree  the  principles  thus  an- 
nounced. On  the  contrary,  in  Gates  v.  Ben- 
froe  (1852)  7  La.  Ann.  569,  whilst  the  sub- 
ject was  not  directly  at  issue,  the  court  in 
its  opinion  assumed  the  law  of  Louisiana 
concerning  the  power  of  the  father  in  ad- 
ministering the  estates  of  his  minor  children, 
as  previously  stated,  to  be  elementary. 

It  is  certain  that  the  article  relating  to 
the  power  of  the  father  to  administer  during 
marriage,  which  was  originally  enacted  in 
the  Code  of  1808,  was  drawn  from  the  Code 
Napoleon.  We  say  this  is  certain,  because 
not  only  did  the  article  as  enacted  in  the 
Codes  of  1808  and  1825  exist  in  the  Code 
Napoleon  in  absolutely  identical  words,  but 
it  was  also  in  that  code  placed,  as  it  was  in 
the  two  earlier  Louisiana  codes,  under  the 
heading  of  minors  and  their  tutorship. 
Code  Napoleon,  art.  389. 

The  fact  that  the  provision  should  more 
properly  have  been  classed  under  the  chapter 
[283] of  the  Code  treating  of  paternal  •authority 
has    been    recognized    in    France.     In    com- 
menting upon  this  subject  Demolombe  says 
(vol.  6,  No.  409): 

"It  is  evident  that  this  article  appro- 
priately belongs  to  the  title  treating  of 
paternal  power,  because,  during  the  mar- 
riage, tutorship  does  not  exist.  It  is  alone 
in  virtue  of  the  paternal  power  that  the 
father  (or  the  mother,  in  the  case  of  the 
father's  incapacity)  is  charged  with  the  ad- 
ministration of  the  goods  belonging  to  his 
minor  children." 

The  same  commentator  thus  expounds  tho 
spirit  of  the  article  (ibid.  No.  415)  : 
-  "During  the  marriage,  the  father  and  the 
mother  are  present  and  co-operating  with 
each  other,  consulting  with  each  other, 
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supervising,  as  it  were,  each  other  witk 
that  instinctive  tenderness  which  is  iht 
result  of  their  relation  to  their  ofTspria^ 
This  the  law  assumes  to  be  an  as- 
sured and  certain  security  for  the  ddl- 
dren,  founded,  at  the  same  time,  upon  both 
paternal  and  conjugal  affection,  of  whi^ 
the  children  are  the  pledge,  and  of  whiefe 
they  are  the  most  potent  links  for  the  pei* 
petuation  of  the  union.     .  .     Let  us  aM 

that  the  conflicts  between  interests  of  Um 
children  and  those  of  the  parent  whidi  ofteo 
arise  from  the  death  of  one  of  the  parenti 
do  not  usually  exist  whilst  both  the  psmti 
are  alive.  These  are  the  family  considera- 
tions upon  which  the  article  is  foonded, 
and  tradition  plainly  confirms  them.  Tfaw. 
in  our  ancient  jurisprudence  the  distinetka 
between  the  legal  administration  of  a  bther 
and  tutorship  was  well  established.  TW 
first  rested  upon  an  agency  created  by  law 
alone,  based  upon  the  confidence  which  the 
law  reposed  in  paternal  affection,  froB 
which  it  resulted  that  the  powers  of  sdmiB- 
istration  given  to  the  father  were  brotdsr 
and  more  comprehensive  than  those  whkh 
the  law  conferred  upon  a  tutor.  Comp.  Mer- 
lin, Rep.  Vn.,  V*  L^time  administratioii; 
Coquille,  sur  Fart.  2,  de  la  Coutnme  di 
Nivernais,  de  Lauri^re  sur  Loisel,  ImI 
Cout.  livre  1,  titre  IV.,  r^Ie  l." 

And  when  the  genesis  of  the  autctmeat 
which  passed  from  the  Napoleon  Code  into 
the  codes  of  Louisiana  is  oonsidered,  the 
accuracy  of  the  observations  of  the  oom- 
mentator  just  cited  'is  made  clear.  In  thp[t3< 
draft  of  the  Napoleon  Code  which  was  fir»t 
submitted,  the  provision  subsequently  eot- 
tained  in  article  389  of  that  code  was  sot 
found.  The  enactment  of  the  article  into 
the  Code  was  the  result  of  a  reoomnwnda- 
tion  by  the  Tribunat,  its  report  on  tfas 
subject  expressly  saying  (Loer£,  Lsgi«UL 
Civ.  t.  VII.,  p.  215)  : 

"We  think  that  the  first  arUcle  of  tkt 
chapter  should  express  in  precise  tenw 
what,  during  the  marriage,  should  be  tkt 
authority  of  the  father  over  the  perwssl 
goods  of  his  minor  children.  .  .  .  'Stmf 
up  to  this  Ume  has  it  been  exacted  that  s 
father  should  be  obliged  to  qualify  »*  the 
tutor  of  his  children  before  the  dissdotio* 
of  the  marriage.  If,  while  the  inarria|t 
exists,  the  law  did  not  make  a  distindioa 
between  the  father  and  mother  and  t  tutcr, 
in  the  proper  sense  of  the  word,  it  wo«M 
follow  that  the  father  would  be,  s»  to  tk* 
personal  goods  of  his  minor  children,  n^ 
jected  during  marriage  to  all  the  coaditioBf 
and  burdens  which  the  law  nnposea  open  » 
tutor.  The  father  would  then  b^  ss  to  U» 
minor  children,  under  the  8Uperri»io«  rf 
an  under  tutor,  would  depend  upon  the  s^ 
vice  of  a  family  meeting,  cie^  etc  sll  d 
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which  would  > )  repugnant  to  the  accepted 
conceptions  of  paternal  authority.  It  seems 
fitting  that  up  to  the  dissolution  of  mar- 
riage the  only  title  which  the  father  should 
have  is  that  of  adniinistrator,  and  it  is  for 
tiiis  reason  that  we  recommend  the  adoption 
of  the  article." 

And  the  views  which  were  thus  expoimded 
have  been  substantially  applied  by  the  de- 
cided cases  in  France,  and  are  concurred  in 
by  the  practically  imanimous  opinion  of 
the  theoretical  writers.  The  result  of  those 
decisions  and  the  opinions  of  the  writers 
on  the  subject  adequately  portray  the  ple- 
nary power  conferred  upon  the  father  as  the 
administrator  of  all  the  property  of  his 
minor  children  during  marriage,  and  the 
distinction  between  that  authority  and  the 
narrower  power  as  to  the  natural  tutorship 
arising  only  after  the  dissolution  of  the 
marriage.  The  authorities  will  be  found  ex- 
haustively collected  in  the  notes  to  article 
[f85]289  of  the  Napoleon  Code  in  "the  Fuzier- 
Herman  edition  of  that  code,  published  at 
Paris  in  1885. 

Much  reliance  in  argument  is  placed  upon 
the  terms  of  article  3350  of  the  Louisiana 
Code  of   1870,  which   reads  as  follows: 

"Art.  3350.  Before  fathers  and  mothers, 
who,  by  law,  are  entitled  to  the  usufruct 
of  property  belonging  t(5  their  minor  children, 
shall  be  allowed  to  take  possession  of  such 
property  and  enjoy  the  fruits  and  revenues 
thereof,  they  shall  cause  an  inventory  and 
appraisement  to  be  made  of  such  property, 
and  cause  the  same  to  be  recorded  in  the 
mortgage  book  of  every  parish  in  the  state 
where  they  or  either  of  them  have  immov- 
able property." 

This  article  was  not  contained  in  any  of 
the  previous  codes.  Its  origin  is  this :  Prior 
to  the  Louisiana  Constitution  of  1868  the 
moneyed  obligations  of  natural  tutors 
towards  their  minor  children,  of  husbands 
to  their  wives,  and  some  other  pecuniary 
obligations  expressly  provided  for  by  law, 
were  secured  by  what  was  known  to  the 
Louisiana  law  as  legal  and  tacit  mortgages. 
Those  mortgages  existed  by  operation  of 
law,  and  without  registry.  No  such  pro- 
vision, however,  ever  obtained,  as  we  have 
seen,  concerning  a  father  administering  upon 
the  estate  of  his  minor  children  during  the 
marriage.  The  Louisiana  Constitution  of 
1868  (art.  123)  provided  that  all  legal,  tacit 
mortgages  should  cease  after  a  specified 
date,  and  expressly  imposed  upon  the  legis- 
lature the  duty  of  providing  by  law  for  a 
mode  of  registry  in  order  to  preserve  exist- 
ing and  future  mortgages  of  that  character. 
By  an  act  passed  in  1869,  entitled  an  act  to 
carry  out  this  article  of  the  Constitution 
md  "to  provide  for  recording  all  mort- 
gages and  privileges/'  the  legislature  sought 
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to  comply  with  this  constitutional  direction. 
La.  Acts  1869,  p.  114.  The  act  in  qias- 
tion  contained  specific  directions  for  record- 
ing mortgages  of  the  character  referred  to, 
the  mode  of  registry  which  was  adopted  a» 
to  these  mortgages  being  the  making  of  an 
abstract  of  an  inventory  showing  the 
amoimt  of  the  minor's  property,  and  the 
putting  of  the  same  of  record.  Section  12, 
the  last  section  *of  the  act,  contained  the  ex- [236] 
act  provision  subsequently  embodied  wlien 
the  Code  of  1870  was  adopted,  in  article 
3360,  except  that  §  12  of  the  act  of  18G0, 
moreover,  had  these  words,  which  are  not 
found  in  the  article  of  the  Code  referred 
to:  "Which  recordation  shall  operate  a 
mortgage  on  such  property  until  a  final 
settlement  of  the  administration  of  said 
property."  In  other  words,  when  the  Code 
of  1870  came  to  be  adopted,  the  compilers 
omitted  the  words  of  §  12  of  the  act  of 
1869  just  quoted,  but  placed  in  the  Code  the 
remainder  of  the  section  providing  for  the 
registry  of  an  abstract  of  the  inventory  in 
the  case  stated.  It  is  difficult  to  determine 
exactly  the  reason  which  impelled  the  com- 
pilers of  the  Code  of  1870  to  omit  the  pro- 
vision as  to  mortgages  found  in  §  12  of  the 
act  of  1869,  conceding  that  that  provision 
was  constitutional  despite  the  title  of  the 
act,  and  to  re-enact  the  remainder  of  the 
section  providing  for  the  registering  of  an 
abstract  of  an  inventory  in  the  case  named, 
since,  by  the  omission  of  the  provision  a* 
to  mortgage,  no  possible  security  coul^ 
arise  from  the  recording  of  an  abstract 
of  an  inventory  in  the  case  provided  for. 
For,  certain  it  is  that  neither  under  the- 
codes  as  they  existed  prior  to  1870,  nor  itt 
that  code,  was  or  is  there  any  provision  for 
a  legal  mortgage  securing  the  minors 
against  loss  resulting  from  the  enjoyment 
by  either  parents,  during  marriage,  of  a 
usufruct.  The  intention  of  the  compilers  of 
the  Code  of  1870  not  to  change  the  powers 
of  administration  of  the  property  of  his 
minor  children,  conferred  upon  the  father 
by  the  prior  codes,  is  expressly  shown  by 
the  re-enactment,  without  change,  of  those 
provisions,  and  is  cogently  exemplified  by 
the  further  fact  that,  in  re-enacting  the 
provisions  in  question,  they  were  removed 
irom  the  chapters  of  the  Code  referring  to 
tutorship,  and  were  transferred  to  the 
chapters  of  the  Code  relating  to  paternal 
authority.  As  the  full  significance  to  be 
given  to  article  3350  is  a  question  of  local 
Louisiana  law,  which  we  are  not  called  to 
decide,  except  so  far  as  is  essential  to  the 
determination  of  the  case  before  us,  wo 
content  ourselves  with  8a3ring  that  we  think 
it  is  clear  that  that  *article  in  no  way  modi- [237) 
fies  or  controls  the  full  power  of  the  father 
to  administer,  during  marriage,  the  estates 
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of  his  minor  children,  so  well  settled  under 
the  Louisiana  law.  In  any  event,  we  think 
that  article  3350  simply  implies  that  unless 
an  inventory  is  made  and  an  abstract  re- 
corded, the  usufruct  which  otherwise  would 
exist  shall  not  obtain.  But  giving  this  effect 
to  the  article  in  no  way  modifies  the  powers 
of  the  administration  conferred  upon  the 
father  during  marriage,  to  which  we  have 
referred,  because,  as  clearly  pointed  out  by 
the  authorities  which  we  have  previously 
cited,  the  administration  is  wholly  inde- 
pendent of  the  usufruct,  and  applies  to  the 
minor's  property  during  marriage,  wnether 
or  not  there  be  a  right  of  usufruct. 

As,  then,   by  the  law  of  their   domicil, 
the  minors  were  represented  by  their  father 
as   administrator,    with   full    power    under 
that  law  to  receipt  for  and  administer  the 
property  for  their  account,  was  the  trans- 
fer of  property  made  by  Tracy  in  the  Dis- 
trict of  Ck)limibia  to  Thomas  M.  Turner,  as 
the  administrator  or  representative  of  hjs 
ininor  children,  valid  and  binding?    It  is 
said  that  it  was  not,  because  Turner,  the 
testator,  was  domiciled  in  Virginia,  and  if 
the  property  had  been  administered  upon  in 
that  jurisdiction,  never  mind  what  was  the 
power  of  the  father  under  the  law  of  Louis- 
iana,   he    would    not    have    been    entitled 
to  receive  or  remove  the  property  from  the 
jurisdiction   without  an   order  made  by  a 
Virginia    court,    and    upon    the    giving    of 
satisfactory  security.     But  the  property  in 
question  was  in  the  District  of  Columbia, 
and,  in  the  absence  of  all  showing  that  there 
were  creditors  in  Virginia,  the  probate  court 
of  the  District  of  Columbia  would  have  nad 
power,   under   the   circumstances   disclosed, 
if  rdministration  had  been  had  in  the  Dis- 
trict, to  direct  the  delivery  of  the  property 
to  the  person  lawfully  entitled  to  represent 
the  minors,  without  compelling  the  trans- 
mission of   the   funds   to   Virginia.    Under 
these  circumstances,  we  are  of  opinion  that 
the  payment   in   the  District  of   Columbia 
to  the  father  of  the  complainants  as  admin- 
istrator  of    their   estate,    fully   empowered 
t238]to  collect  and  •receive  the  same  by  tae  law 
of  their  domicil,  is  controlled  by  the  cases 
of  Wilkins  ▼.  Elletty  108  U.  S.  256,  27  L. 
ed,  718,  2  Sup.  Ct.  Rep.  641,  9  Wall.  740, 
19  L.  ed.  586.    It  is,  however,  urged  that 
although,  as  a  general  principle,  the  cases 
referred  to  are  decisive  of  this,  the  terms  of 
the  will   and  the  knowledge  which   Tracy 
had  of  the  intentions  of  the  testator  made 
the  delivery  by  Tracy  to  the  father  of  the 
children  a   violation   of  the   terms   of  the 
will,  and  operated  a  fraud  upon  the  rights 
of  the  children,  which,  it  is  claimed,  takes 
this  case  out  of  the  general  rule.    The  un- 
soundness of  the  first  of  these  contentions, 
which  rests  upon  the  terms  of  the  will,  we 
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think   is  demonstrated  by   its  mere  state- 
ment.    The  proposition  is  that  the  words  ol 
the  will,  "and  appoint  Philip  A.  Tracj  to 
distribute    the    proceeds    of    said   property 
equally  between  them"   (the  minor  ehildrei 
of  Thomas  M.  Turner),  implied  a  directioi 
to  Tracy  to  hold  and  administer  the  prop- 
erty for  the  benefit  of  the  childroi,  and  not 
to    pay    it   over    to   a    lawfully    appointed 
administrator  or  to  one  legally  authorised 
to  receive  it.     The  second  contention  resti 
upon  the  assumption  that,  as  a  matter  of 
fact,  the  proof  establishes  that  Tracy  had 
knowledge  that  the  purpose  of  Silas  H.  Tur- 
ner in  making  his  will  was  to  exclude  th* 
administration  by  Thomas  M.  Turner  of  tb« 
property  bequeathed  to  his  children,  beeaose 
Thomas  M.  Turner  was  a  spendthrift  and 
the  testator  lacked  confidence  in  him.    And 
this  assumption  of  fact,  as  we  have  sees, 
was  adopted  by  the  trial  court.    Conceding, 
for  the  sake  of  argument  only,  that  the  ex- 
istence of  such  knowledge  on  the  part  of 
Tracy  would  have  caused  it  to  be  a  fraud 
for  him  to  turn  over  the  property  to  the 
lawful  administrator  of  the  minors,  we  eaa 
find  no  reliable  proof  whatever  in  the  reoord 
justifying  the  premise  of  fact  upon  which 
the  contention  is  based.     The  sole  and  only 
possible  basis  for  such  an  assumption  is  a 
statement  made  by  JSrle  H.  Tnmer  in  the 
course  of  his  examination  in  chief,  vbere, 
in  purporting  to  give  his  recollection  of  a 
conversation  had  with  Tracy,  he  said: 

**Tracy  himself  wrote  the  will;  and  he 
said  that  he  had  suggested  to  uncle  to  leave 
it  to  my  father,  and,  I  remember,  'hi*' 
answer  was  no,  he  would  spend  it,  or  some- 
thing like  that;  and  then  he  suggested  thai 
he  leave  it  to  his  children,  and  that  idea 
suited  uncle,  and  he  wrote  the  will." 

We  shall  not  stop  to  point  out  the  eoa- 
fiict  between  this  statement  made  by  Erie 
Turner  and  the  intimate  and  friendly  rela- 
tions as  exhibited  by  his  corresp^ndeaee, 
continuing  almost  up  to  the  time  of  tbt 
death  of  Tracy,  or  the  conflict  betiref* 
the  statements  and  the  \*ariouB  parts  of  Ms 
testimony  and  his  letters.  We  do  not  pamt 
to  do  these  things,  because,  in  our  opioks. 
the  proof  introduced  by  both  parties  berood 
question  establishes  that  Silas  H.  Tunwr 
entertained  no  such  feeling  towards  his 
brother  as  the  quoted  testimony  of  Crk 
Turner  implies.  Thus,  the  complainant*' 
own  proof  showed  that  Thomas  M.  Turner 
was  summoned  to  the  bedside  of  hia  djinf 
brother  and  there  remained  for  a  month  and 
a  half;  that  during  that  time  he  was  ia 
constant  and  close  relation  with  the  broib«r. 
without  the  slightest  intimation  of  ait 
want  of  confidence  between  them.  On  thf 
contrary,  Thomas  M.  Turner  made  repMtM 
statements  and  declarations  in  the  course  of 
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his  testimony,  to  the  effect  that  his  brother 
referred  to  the  will,  and  informed  him  that 
he  expected  him  to  administer  the  property, 
etc,  etc  That  Tracy  regarded  Thomas  M. 
Turner  as  honest  is  demonstrated  by  his 
whole  course  of  conduct,  and  is  illustrated 
by  his  allusions  to  Thomas  M.  Turner  in 
the  memorandum  which  he  left  for  the  in- 
formation of  his  executors. 

The  receipt  being  binding,  the  only  ques- 
tion remaining  for  consideration  is  whetner 
any  liability  rests  upon  the  estate  of  Tracy 
growing  out  of  the  investment  in  real  es- 
tate referred  to  therein.  From  an  inspec- 
tion of  the  receipt  it  will  be  seen  that  that 
subject  was  thus  described:  Lots  on  Mary- 
land avenue  N.  E.  $1,800;  and,  as  we  have 
also  previously  stated,  at  the  time  of  the 
giving  of  the  receipt,  Tracy  delivered  to 
Thomas  M.  Turner  a  certificate,  whicn  we 
have  heretofore  reproduced,  and  which,  as 
we  have  said,  Turner  subsequently  turned 
over  to  his  son  Erie. 
[240]  'The  evidence  shows  that  the  investment 
in  question  was  represented  by  shares  of 
stock  of  the  Mutual  Investment  Company, 
which  had  acquired  square  937  in  the  city 
of  Washington.  On  September  3,  1888, 
Tracy  subscribed  to  twenty-five  shares  of  the 
stock  of  the  par  value  of  $150  per  share, 
making  a  total  liability  of  $3,750.  He  had 
paid  assessments  aggregating  only  $85  per 
share,  when,  on  February  6,  1890,  the  land 
was  sold  at  a  profit  of  $60  on  each  share  of 
stock.  It  may,  of  course,  be  presumed  that 
during  the  interval  between  the  subscription 
to  the  stock  and  the  winding  up  of  the  ven- 
ture Tracy  retained  possession  of  the  bal- 
tnce,  upon  which  he  was  liable  on  the  sub- 
scription over  and  above  the  sums  actually 
paid  on  assessment  calls,  so  a^  to  be  ready 
to  respond  to  calls  up  to  the  par  value  of  the 
stock.  Twelve  of  the  subscribed  shares 
would  represent  an  investment  of  $1,800,  the 
exact  amount  stated  in  the  receipt.  The 
profit  on  the  twelve  shares  amounted  to 
$720.  This  profit,  with  the  principal  of  the 
investment,  aggregated,  therefore,  on  Feb- 
ruary 6,  1890,  $2,520.  Tracy,  however,  re- 
ceived but  a  trifling  amount  in  cash,  the 
greater  part  of  the  sum  due  him  on  the  set- 
tlement being  paid  in  notes  of  the  purchaser 
of  square  937,  secured  by  trust  deed.  When 
the  notes  were  paid,  as  shown  in  a  letter 
written  by  Tracy  to  T.  M.  Turner  on  May 
7,  1892,  heretofore  reproduced  in  the  mar- 
gin, the  investment  had  realized  $2,600.  On 
ftooount  of  the  refusal  of  Tracy,  in  the 
!»pring  of  1891,  to  pay  over  this  sum  to 
Thomas  M.  Turner,  then  living  in  Texas, 
nnless  he  qualified  as  administrator  of  the 
'**?tatc,  Trac^'  invested  the  amount  in  real 
p^ate  notes,  which  were  in  Tracy's  posses- 
lion  on  May  7,  1892.  Thomas  M.  Turner 
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testified  that  prior  to  the  spring  of  1891 
Tracy  told  him  that  the  estate  had  realized 
from  the  investment  in  the  Maryland  avenue 
lots  the  sum  of  $2,750,  although  he  does 
not  claim  to  have  taken  issue  with  the  state- 
ment in  Tracy's  letter  that  the  amount  was 
$2,600.  The  auditor,  however,  fixed  the 
amount  at  $3,069.65,  and  held  the  estate  of 
Tracy  liable  to  account  for  that  sum  'from 
February  6,  1890. 

*It  appears  from  statements  in  the  record[241] 
that,  following  the  panic  of  1893,  payments 
of  interest  on  this  loan  ceased  and  the  secu- 
rity became  impaired,  and,  from  passages  in 
letters  of  Tracy,  it  may  be  conjectured  the 
loan  was  secured  by  a  second  mortgage,  and 
a  sale  was  had  under  the  first  mortgage, 
which  failed  to  realize  more  than  sufficient 
to  pay  the  primary  encumbrance.  It  being, 
however,  impossible  from  the  record  to  de- 
termine with  precision  the  ultimate  fate 
of  the  investment  in  question,  and  as  the 
sum  originally  realized  therefrom  is  fixed 
with  sufficient  accuracy  and  has  not  been 
accounted  for,  we  think  the  estate  of  Tracy 
should  be  held  liable  as  of  February  6,  1890, 
for  the  sum  of  $2,520,  with  legal  interest. 
From  this  amount,  however,  there  is  to  be 
deducted  the  one-fourth  proportion  of  Erie 
H.  Turner,  as  the  sums  admitted  to  have 
been  paid  to  him  by  Tracy  on  account  of  this 
asset  exceeded  his  proportion  of  the  prin- 
cipal and  interest.  In  other  words,  there- 
fore, the  estate  of  Tracy  will  be  held  ac- 
countable to  complainants  other  than  Erie 
H.  Turner  in  equal  proportions  for  the  sum 
of  $1,890,  with  legal  interest  thereon  from 
February  6,   1890. 

The  decree  of  the  Court  of  Appeals  is 
reversed  and  the  cause  is  remanded  with  di- 
rections to  reverse  the  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  and  to  re- 
mand the  cause  to  that  court,  with  direc- 
tions to  enter  a  decree  in  conformity  with 
this  opinion.  The  costs  in  this  court  as  well 
as  in  both  the  courts  below  are  to  be  paid 
by  the  complainants,  and  before  distribution 
of  the  sum  for  which  the  estate  of  Tracy  is 
held  accountable. 

Mr.  Justice  "Bro'wn  took  no  part  in  the 
consideration  and  decision  of  this  case. 


♦TEXAS    &    PACIFIC    RAILWAY    COM- [242] 
PANY,  Plff.  in  Err., 

V, 

MUGG   &   DRYDEN,   a  Partnership   Com- 
posed of  J.  A.  Mugg  and  J.  A.  Dryden. 

(See  S.  C.  Reporter's  ed.  242-245.) 

Interstate    commerce— >rl8rlit    to    charge 
rates  acliedaled  fvlth  Interstate  Com- 
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Supreme  Court  of  the  United  States. 
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merce  CommlHsloii.— A  commoD  carrier 
may  exact  the  regular  rate  for  an  interstate 
sliipment,  as  shown  ^y  its  printed  and  pub- 
lished schedules  on  file  with  the  Interstate 
Commerce  Commission  and  posted  in  the 
stations  of  such  carrier,  as  required  by  the 
interstate  commerce  ac^-  although  a  lower 
rate  was  quoted  by  the  carrier  to  the  shipper, 
who  shipped  under  the  lower  rate  so  quoted. 

[No.    233.] 

Buhmiiied   April  18,   1906,     Decided   May 

Hy  1906. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Second  Supreme  Judicial  Dis- 
trict of  the  State  of  Texas  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
County  Court  of  Tarrant  County,  in  that 
state,  in  favor  of  plaintiffs  in  an  action 
against  a  common  carrier,  founded  on  the 
exaction  by  the  carrier  of  the  rate  for  in- 
terstate shipments  scheduled  with  the  In- 
terstate Commerce  Commission,  after  hav- 
ing quoted  a  lower  rate  to  the  shippers, 
under  which  the  shipment  was  made.  Re- 
versed and  remanded  for  further  proceed- 
ings. 

See   same   case  below,   98   Tex.   352,   83 
S.  W.  800. 

Statement  by  Mr.  Justice  Wl&ltet 
The  railroad  company,  plaintiff  in  error 
in  this  record,  appealed  to  the  court  of 
civil  appeals  of  the  second  supreme  judicial 
district  of  the  state  of  Texas  from  a  judg- 
ment which  had  been  rendered  in  favor  of 
Mugg  &  Drydcn,  defendants  in  error  here- 
in. The  appellate  court  certified  to  the 
supreme  court  of  Texas  the  question  of  the 
liability  of  the  railroad  company,  upon  a 
statement  of  facts  which  correctly  set  forth 
the  controversy,  and  which  was  as  follows: 
**The  cause  originated  in  the  justice  court, 
frpm  which  it  was  appealed  to  the  county 
court  of  Tarrant  county,  where  a  trial  was 
had  on  the  following  statement  of  appellees' 
cause  of  action,  to  wit:  'Statement  of  plain- 
tiffs' cause  of  action.  Damages  in  the  sum 
of  $140.18,  as  follows:  By  reason  of  de- 
fendant making  and  quoting  to  plaintiffs  a 
rate  of  $1.25  per  ton  on  two  cars  of  coal 
and  $1.50  per  ton  on  one  car  of  coal,  in 
January  and  February,  19C3,  respectively, 
from  Coal  Hill,  Arkansas,  to  Weatherford, 
[248] Texas,  on  which  rates  so  made  and  'quoted 
plaintiff  relied  in  contracting  said  coal 
shipped  and  sold  at  prices  based  on  said 
rates;  whereas  defendant  assessed  and  col- 
lected of  plaintiff  f  eight  at  the  rate  of  $2.75 
per  ton  on  said  two  cars,  and  $2.85  on  said 
one  car,  which  said  freight  rate  plaintiff 
was  forced  to  pay  and  did  pay  under  pro- 
test in  order  to  obtain  said  coal  and  deliver 
the  same  in  compliance  with  sales  pre- 
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viously  made.  That  plaintiffs'  lots  ud 
damage  in  the  sum  aforesaid  were  oca 
sioned  by  defendant's  negligence  in  makin:; 
and  quoting  to  plaintiff  the  said  rate^.  on 
which  rate  quoted  defendant  knew  plaintiffs 
relied  and  based  their  sales  of  said  thrve 
cars  of  coal  shipped  and  sold  thereafter,  aad 
then  forcing  plaintiffs  to  pay  a  greater  rate, 
amounting  in  the  aggregate  to  the  som  of 
$140.18,  on  said  three  cars  of  coal,  tberebr 
causing  plaintiffs  loss  and  damage  in  the 
said  sum.' 

'To  this  pleading  the  appellant  answered 
by  general  demurrer  and  general  denial,  and 
especially  denied  that  it  ever  entered  inio 
any  contract  for  the  shipment  of  coal  for 
appellees  from  Coal  Hill,  Arkansas,  to 
Weatherford,  Texas,  at  the  rate  allejred  in 
appellees'  statement;  and  further,  that  if  I 
it  ever  quoted  any  such  rate  to  appell*^. 
such  quotation  was  a  violation  of  the  iuter- 
state  commerce  act,  and  was  a  lower  rat« 
than  the  interstate  rate  in  effect  at  the  time 
shipment  was  made,  which  had  been  dolj 
published,  printed,  and  posted  in  its  depot 
and  stations,  as  required  by  the  terms  of 
the  act;  and  further,  that  it  collected  from 
appellees  the  exact  rate  prescribed  for  vaA 
commodity  under  such  aet^  and  that  sndi 
contract,  if  any  was  made,  was  in  violatioD 
of  law,  and  void.  Upon  a  trial  without  a 
jury  judgment  was  rendered  for  the  appel- 
lees for  the  amount  sued  for  and  all  ootts 
of  suit. 

"It  is  agreed  by  the  parties  that  the  rat« 
charged  and  collected  on  the  shipment^  of 
coal  in  controversy  from  Coal  Hill,  Arkan- 
sas, to  Weatherford,  Texas,  as  shown  in  ap 
pel  lees'  statement  of  cause  of  action,  wu 
the  regular  rate  in  effect  at  the  time  the 
shipments  were  made,  as  shown  by  the 
printed  and  published  schedules  of  the  Texas 
&  Pacific  Railway  Company  •on  file  with  th*''t441 
Interstate  Commerce  Commission,  and  po«t 
ed  in  the  stations  of  said  railway  company, 
as  required  by  the  interstate  commerce  t(t. 
There  is  no  assignment  challenging  the  soiB- 
ciency  of  the  evidence  to  support  the  ma- 
terial  allegations  of   appellees'   pleadinf^" 

The  supreme  court  of  Texas  harirjt 
answered  that  the  railroad  company  wai 
liable  "for  damages  occasioned  by  the  mis- 
representation of  the  rate  of  frei^t  u 
shown  by  the  statement  of  iacts"  (W  Tei. 
352,  83  S.  W.  800),  the  court  of  civil  ap- 
peals affirmed  the  judgment  against  the  rail* 
road  company.  Thereupon  this  writ  of  «r 
ror  was  prosecuted. 

Messrs,  John  F.  DiUom*  WIbs1«w  t. 
Pierce,  DaTld  D.  Ihuseaa*  and  Th<mu 
J.  Freeman  submitted  the  cause  for  plaintiff 
in  error. 

No  counsel  for  defendant  in  error. 
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Mr.  Justice  Wl&lte  delivered  the  opinion 
of  the  court: 

This  case  is  within  the  principle  of  and 
is  ruled  by  the  decision  in  Gulf,  C.  d  8.  F.  K. 
Co.  T.  Eefley,  158  U.  S.  98,  39  L.  ed,  910, 
15  Sup.  Ct.  Rep.  802.  Upon  the  authority 
of  that  case  the  supreme  court  of  Alabama 
denied  the  liability  of  a  railroad  company 
in  a  case  of  similar  character  to  that  imdcr 
review.  Southern  R.  Co.  v.  Harrisorif  119 
Ahi.  639,  43  L.  R.  A.  385,  72  Am.  St.  Rep. 
936,  24  So.  562.  The  opinion  of  Chief  Jus-, 
tice  Brickell  so  aptly  reviewed  and  de- 
clared the  effect  of  the  decision  in  the  Hef- 
ley  Case  that  we  adopt  the  same  in  dispos- 
ing of  the  present  controversy.  The  Ala- 
bama court  said: 

*1n  Gulf,  C.  d  8.  F.  R.  Co.  v.   Eefley, 
$upra,  the  plaintiff  sued  to  recover  damages 
for  the   refusal   by  the  carrier  to   deliver 
goods  consigned  to  him,  after  tender  of  pay- 
ment of  the  stipulated  charges  named   in 
the  bill    of   lading.     The  goods,   a   lot   of 
fiuniture,  had  been  received  by  the  carrier 
at  St.  Louis,  Missouri,  for  transportation  to 
Cameron,  Texas,  at  a  stipulated  rate,  sped- 
It45]fied  in  the  bill  of  lading,  of  69  cento  per  *100 
pounds,  the  charges  amounting  to  $82.80, 
whereas  the  published  schedule  rate  in  force 
at  the  time  was  84  cents,  and  the  charges 
should  have  been  $100.80;    and  the  plain- 
tiff, as  in  this  case,  was  i^orant  of  the 
fact  that  the  rate  obtained  was  less  than  the 
schedule  rate.     It  was  held,  in  an  opinion 
by  Brewer,  J.,   that  the  plaintiff  was  not 
entitled  to  recover.    It  is  true  that  the  only 
question  discussed  in  the  opinion  was  wheth- 
er or  not  the  interstate  act  superseded  the 
Texas  statute,  which  prohibited  a  common 
carrier  from  charging  or  collecting  from  the 
owner   or    consignee   of    freight   a   greater 
Bum  than  that  specified  in  the  bill  of  lading, 
and  this  question  was  decided  in  the  affirma- 
tive.   .     .     .     But  this  was  not  the  only  ef- 
fect of  the  decision,  and  it  is  by  its  effect 
on  the  rights  of  the  parties  to  such  a  con- 
tract, by  whatever  process  of  reasoning  the 
decision    may  be    reached,    that    the    state 
courts  are  bound.     The  clear  effect  of  the 
decision  was  to  declare  that  one  who  has 
obtained  from  a  common  carrier  transporta- 
tion of  goods  from  one  state  to  another  at 
a  rate,  specified  in  the  bill  of  lading,  less 
than  the  published  schedule  rates  filed  with 
and  approved  by  the  Interstate  Commerce 
Commission,  and  in  force  at  the  time,  wheth- 
er or  not  he  knew  that  the  rate  obtained 
was  less  than  the  schedule  rate,  is  not  en- 
titled to  recover  the  goods,  or  damages  for 
their  detention,  upon  the  tender  of  payment 
of  the  amotmt  of  charges  named  in  the  bill 
of  lading,   or   of  any   sum    less   than   the 
schedule    charges;    in    other    words,    that, 
whatever  may  be  the  rate  agreed  upon,  the 
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carrier's  lien  on  the  goods  is,  by  force  of 
the  act  of  Congress,  for  the  amount  fixed  by 
the  published  schedule  of  rates  and  charges, 
and  this  lien  can  be  discharged,  and  the 
consignee  can  become  entitled  to  the  goods, 
only  by  the  payment,  or  tender  of  payment, 
of  such  amount.  Such  is  new  the  supreme 
law,  and  by  it  this  and  the  courts  of  all 
other  states  are  bound." 

The  iudgment  of  the  Court  of  Civil  Ap- 
peals for  the  Second  Supreme  Judicial  Dis- 
trict of  Texas  is  reversed  and  the  case  re- 
manded to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


♦SECURITY  MUTUAL  LIFE  INSURANCE  1 246'» 
COMPANY,  Plff.  in  Err., 

V. 

HENRY  E.  PREWITT,  Insurance  Commia- 

sioner  of  the  State  of  Kentucky. 

(No.  178.) 


TRAVELERS  INSURANCE  COMPANY  of 
Hartford,  Connecticut,  Plff.  in  Err., 

V. 

HENRY  E.  PREWITT,  Insurance  Commi»- 

sioner  of  the  State  of  Kentucky. 

(No.  184.) 

(See  S.  C.  Reporter's  ed.  246-260.) 

Forelsrn  corporatlons^re vocation  of  li- 
cense for  renio'rlnar  caase  to  a  Fed- 
eral conrt.— A  state  may  provide  by  Its 
legislation  that  if  a  foreign  insurance  com- 
pany shall  remove  to 'a  Federal  court  a  case 
which  has  been  commenced  in  a  state  court, 
the  license  of  such  company  to  do  business 
within  the  state  shall  thereupon  be  revoked. 

[Nos.   178,   184.] 

Petitions  for  rehearing  received  and  dis* 
trihuted  to  the  court  in  No.  178,  April 
2,  1906,  and  in  No.  18^  April  4,  1906. 
Decided  May  U,  1906. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a  judg- 
ment which  reversed  a  judgm3n«  of  the  Cir- 
cuit Court  of  Jefferson  County,  in  that 
state,  canceling  the  revocation  of  a  permit 
to  do  business  in  the  state,  granted  to  a  for 
eign  insurance  company.     Affirmed.     And — 

IN  ERROR  to  the  Court  of  Appeals  of  the- 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Jefferson  0)unty,  in  that  state,  dis- 

Note. — On  recognition  or  ewclusion  of  foreign 
corporation — see  note  to  Cone  Export  &  Com- 
mission Co.  V.  Poole,  24  L.R.A.  280. 

As  to  exclusion  of  foreign  corporations  an  nn 
interference  with  interstate  commerce — see  note- 
to  Kindel  v.   Beck  &  P.  Lithographing  Co.  24 
L.B.A.  811. 
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miBsing,  on  demurrer,  a  petition  to  enjoin 
the  threatened  revocation  of  a  permit  to  do 
business  in  the  state,  granted  co  a  foreign 
insurance  company.    Affirmed, 

See  same  case  below,  26  Ky.  L.  Rep.  1239, 
1  L.R.A.(N.S.)  1019,  83  S.  W.  611;  dis- 
senting opinion^  27  Ky.  L.  Rep.  .77,  84  S. 
W.  627. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  W,  Jenkins,  Julien  T.  Davies, 
Charles  8.  Chruhbs,  and  William  Marshall 
Bullitt  for  plaintiff  in  error  in  No.  178. 

Messrs,  John  O,  Johnson,  and  Edmund  F, 
Trabue  for  plaintiff  in  error  in  No.  184. 

Mr.  J.  H,  Hazelrigg  for  defendant  in  error 
in  both  cases. 

For  contentions  of  counsel  on  the  merits 
see  the  briefs  reported  in  Security  Mut,  L. 
Ins,  Co,  V.  Pretntt,  awte,  545,  and  Travelers* 
Ins,  Co,  V.  Prewitt,  ante,  549. 

» 

Mr.  Justice  Peokluun  delivered  the  opin- 
ion of  the  court: 

Motions  for  rehearing  have  been  present- 
ed by  plaintiffs  in  error.  The  cases  were 
commenced  in  the  proper  state  court  in 
Kentucky,  and  were  argued  here  on  their 
merits  in  January  of  this  term,  and  the 
write  of  error  were  dismissed  (200  U.  S. 
446,  ante,  645,  26  Sup.  Ct  Rep.  314)  be- 
cause, as  appeared  from  the  record,  only 
abstract  questions  remained  to  be  decided, 
the  licenses  to  do  business  within  the  state 
of  Kentucky  in  both  cases,  which  aad  been 
granted  on  July  1,  1904,  for  one  year,  hav- 
ing expired  since  issuing  the  writs  of  error. 

In  No.  178  the  petition  stated  that  the 
permission  or  authority  to  continue  to  do 
business  in  Kentucky  had  been  renewed  and 
extended  from  year  to  year  by  the  state 
insurance  commissioner,  and  that  he  had, 
on  July  1,  1904,  "con«.inued  the  authority 
to  the  Security  Mutual  to  transact  the  busi- 
ness of  life  insurance,"  as  evidenced  by  the 
permit  "for  a  period  of  one  year  from  July 
1st,  1904."  It  was  also  averred  that  the 
permit  had  been  revoked  in  September, 
1904,  and  the  company  asked  to  have  the 
revocation  canceled. 

In  No.  184  the  petition  stated  that  the 
company  had  been  granted  authority  to 
transact  business  in  the  state  of  Kentucky 
for  the  period  of  one  year  then  next  ensu- 
ing, that  is,  from  July  1,  1904.  The  peti- 
tion showed  that  the  permit  had  not  then 
(October,  1904)  been  revoked,  but  it  was 
alleged  that  the  superintendent  of  insur- 
ance threatened  to  revoke  it  (on  grounds 
substantially  similar  to  those  set  forth  in 
the  Security  Case,  in  2,00  U.  S.,  supra,  riar., 
the  removal  to  a  Federal  court  of  a  case 
commenced  against  the  company  in  the  state 
court),  and  an  injunction  was  asked  to  pre- 
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vent  the  revocation  of  the  permit  on  that 
account. 

On  these  motions  for  a  rehearing  it  is 
now  shown,  what  did  'not  appear  in  the[248l 
records,  that  the  permits  in  fact  had  been 
renewed  for  another  year,  from  July  1. 
1905,  to  July  1,  1906,  for  the  purpose,  as  it 
would  seem,  of  having  the  point  involved 
reviewed  by  this  court.  Neither  party  ad- 
verted to  this  fact  on  the  argument,  and  the 
cases  were  fully  presented  by  counsel  on 
both  sides,  on  the  merits,  and  the  question 
treated  as  still  existing. 

As  the  dismissal  was  ordered  on  a  mis 
tnken  assumption  of  fact,  justified  by  the 
records,  that  the  permits  had  expired  by 
lapse  of  time  and  had  not  been  renewed,  the 
applications  for  rehearing  are  granted  and 
the  judgments  of  dismissal  set  aside,  and 
the  cases  will  be  decided  upon  the  argu- 
ments already  made  in  full  by  counsel  for 
both  parties. 

The  facts  upon  the  main  question  suffi- 
ciently appear  in  the  report  in  200  U.  S. 
446,  ante,  545,  26  Sup.  Ct  Rep.  314.  The 
court  of  appeals  of  Kentucky  held  the  stat- 
ute valid.  20  Ky.  L.  Rep.  1239,  1  L.  R,  A. 
(N.  S.)  1019,  83  S.  W.  611;  dissenting 
opinion,  27  Ky.  L.  Rep.  77,  84  S.  W.  527. 

The  matter  to  be  now  determined  is 
whether  a  state  has  the  right  to  provide 
that  if  a  foreign  insurance  company  shall 
remove  a  case  to  the  Federal  court,  which 
has  been  commenced  in  a  state  court,  the 
license  of  such  company  to  do  business  with- 
in the  state  shall  be  thereupon  revoked. 

The  statute  under  which  the  question 
arises  is  known  as  §  631  of  the  Kentucky 
statutes,  and  reads  as  follows: 

"Before  authority  is  granted  to  any  for- 
eign insurance  company  to  do  business  in 
this  state,  it  must  file  with  the  commission- 
er a  resolution  adopted  by  its  board  of  di- 
rectors, consenting  that  service  of  process 
upon  any  agent  of  such  company  in  this 
state,  or  upon  the  commissioner  of  insur- 
ance of  this  state,  in  any  action  brought  or 
pending  in  this  state,  shall  be  a  valid  serv- 
ice upon  said  company;  and  if  process  is 
served  upon  the  commissioner,  it  shall  be 
his  duty  to  at  once  send  it  by  mail,  ad- 
dressed to  the  company  at  its  principal 
office;  and,  if  any  company  shall,  without 
the  consent  of  the  other  party  to  any  suit 
or  proceeding  brought  by  or  against  it  in 
any  court  'of  this  state,  remove  said  suit  [249] 
or  proceeding  to  any  Federal  court,  or  shall 
institute  any  suit  or  proceeding  against 
any  citizen  of  this  state  in  any  Federal 
court,  it  shall  be  the  duty  of  the  commis- 
sioner to  forthwith  revoke  all  authority  to 
such  company  and  its  agents  to  do  business 
in  this  state,  and  to  publish  such  revocation 
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in  some  newspaper  of  general  circulation 
published  in  the  state." 

A  state  has  the  right  to  prohibit  a  for- 
eign corporation  from  doing  business  with- 
in its  borders,  unless  such  prohibition  is  so 
conditioned  as  to  violate  some  provision  of 
the  Federal  Constitution.  Among  the  later 
authorities  on  that  proposition  are  Hooper 
V.  California,  165  U.  S.  648,  39  L.  ed.  297, 
5  Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
*07;  Allgeyer  v.  Louisiana,  165  U.  S.  578- 
»83,  41  L.  ed.  832,  833,  17  Sup.  Ct.  Rep. 
427;  Orient  Ins.  Co,  v.  Daggs,  172  U.  S. 
557,  43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281; 
Waters  Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
28,  44  L.  ed.  657,  20  Sup.  Ct.  Rep.  518; 
New  York  L.  Ins.  Co.  v.  Cravens,  178  U.  S. 
389-395,  44  L.  ed.  1116-1122,  20  Sup.  Ct. 
Rep.  962;  John  Hancock  Mut.  L.  Ins.  Co. 
V.  Warren,  181  U.  S.  73,  45  L.  ed.  755,  21 
Sup.  Ct  Rep.  535. 

Having  the  power  to  prevent  a  foreign 
insurance  company  from  doing  business  at 
all  within  the  state,  we  think  the  state  can 
enact  a  statute  such  as  is  above  set  forth. 

The  question  is,  in  our  opinion,  settled 
by  the  decisions  of  this  court.  In  Home 
Ins.  Co.  V.  Morse,  20  Wall.  445,  22  L.  ed. 
365,  a  statute  of  Wisconsin,  passed  in  1870, 
in  relation  to  fire  insurance  companies, 
after  providing  for  certain  conditions  upon 
which  the  foreign  company  might  do  busi- 
ness within  the  state,  continued: 

"Any  such  company  desiring  to  transact 
any  such  business  as  aforesaid  by  any  agent 
or  agents  in  this  state  shall  first  appoint 
an  attorney  in  this  state,  on  whom  process 
of  law  can  be  served,  containing  an  agree- 
ment that  such  company  will  not  remove 
the  suit  for  trial  into  the  United  States 
circuit  court  or  Federal  courts,  and  file  in 
the  office  of  the  secretary  of  state  a  writ- 
ten instrument,  duly  signed  and  sealed,  cer- 
tifying such  appointment,  which  shall  con- 
tinue until  another  attorney  be  substi- 
tuted." 

While  that  statute  was  in  force  the  Home 
Insurance  Company  of  the  state  of  New 
York  established  an  agency  in  Wisconsin, 
(250J*and,  in  compliance  with  the  provisions  of 
the  statute,  the  company  duly  filed  in  the 
office  of  the  secretary  of  state  of  Wisconsin 
the  appointment  of  one  Durand  as  their 
agent,  upon  whom  process  might  be  served. 
The  power  of  attorney  was  filed,  containing 
the  following  agreement:  "Said  company 
agrees  that  suits  commenced  in  the  state 
eonrts  of  Wisconsin  shall  not  be  removed 
by  the  acts  of  said  company  into  the  Unit- 
ed States  circuit  or  Federal  courts." 

After  doing  business  in  the  state  for 
Bome  time,  the  company  issued  a  policy  to 
Morse,  and  a  loss  having  occurred,  Morse 
•Qed  the  company  in  one  of  the  state  courts 
202  U.  S. 


of  Wisconsin  to  recover  the  amount  alleged 
to  be  due  on  the  policy.  The  company  en- 
tered its  appearance  in  the  suit  and  filed 
its  petition  to  remove  the  case,  which  peti- 
tion was  in  proper  form,  and  was  accom- 
panied by  the  required  bond  and  bail.  Be- 
ing presented  to  the  state  court  of  Wiscon- 
sin, in  which  the  suit  was  brought,  that 
court  held  that  the  statute  justified  the 
denial  of  the  petition  to  remove  the  case 
into  the  Federal  court,  and  a  trial  having 
been  had  in  the  state  court,  it  gave  judg- 
ment for  the  plaintiff  on  a  verdict  found 
in  his  favor.  Upon  a  review  of  the  judg- 
ment by  the  supreme  court  of  Wisconsin, 
it  was  affirmed.  Thereupon  the  insurance 
company  sued  out  a  writ  of  error  from  this 
court,  and  the  sole  question  was  whether 
th^  statute  and  agreement  were  sufficient 
to  justify  the  state  court  in  refusing  to  per- 
mit the  removal  of  the  case  to  the  Federal 
court,  and  proceeding  to  judgment  therein. 
This  court  held  that  the  agreement  wan 
void,  inasmuch  as,  if  carried  out,  it  would 
oust  the  Federal  courts  of  a  jurisdiction 
given  them  by  the  Constitution  and  stat- 
utes of  the  United  States.  It  was  said  that 
the  statute  of  Wisconsin  was  an  obstruc- 
tion to  the  right  of  removal  provided  for  by 
the  Constitution  of  the  United  States  and 
the  laws  made  in  pursuance  thereof,  and 
that  the  agreement  of  the  insurance  com- 
pany derived  no  support  from  the  unconsti- 
tutional statute,  and  it  was  void  as  it 
would  have  been  had  no  such  statute  been 
passed.  The  Chief  Justice,  with  whom  con- 
curred Mr.  Justice  Davis,  dissented,  hold- 
ing that,  as  Hhe  state  had  the  right  to  ex- [251] 
elude  foreign  insurance  companies  from  the 
transaction  of  business  within  its  jurisdic- 
tion, it  had  the  right  to  impose  conditions 
upon  their  admission,  which  was  a  neces- 
sary consequence  from  the  right  to  exclude 
altogether. 

It  will  be  seen  the  statute  provided  that 
in  the  power  of  attorney,  appointing  an 
agent  for  the  company  within  the  state, 
there  should  be  an  agreement  that  the  com- 
pany would  not  remove  a  case  to  a  Federal 
court,  and  the  statute  was  held  to  be  void. 

Subsequently  the  case  of  Doyle  v.  Conti- 
nental Ins.  Co.  94  U.  S.  535,  24  L.  ed.  148, 
involving  the  same  statute,  came  before 
this  court.  In  that  case  the  court  reaf- 
firmed the  decision  of  the  Morse  Case,  su- 
pray  as  to  the  invalidity  of  the  agreement. 
But,  in  distinguishing  the  two  cases,  it  was 
said,  in  the  course  of  the  opinion,  that,  as 
the  state  had  the  right  to  entirely  exclude 
such  company  from  doing  business  in  the 
state,  the  means  by  which  it  caused  such 
exclusion  or  the  motives  of  its  action  were 
not  the  subject  of  judicial  inquiry;  that 
the  conclusion   reached  in  the  Morse  Case 
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that  the  statute  of  Wisconsin  was  illegal 
was  to  be  understood  as  spoken  oi  the  pro- 
vision of  the  statute  then  under  review; 
viz.^  that  portion  thereof  requiring  a  stipu- 
lation against  transferring  cases  to  the 
courts  of  the  United  States;  that  the  deci- 
sion was  upon  that  portion  of  the  statute 
only,  and  that  other  portions  thereof,  when 
presented,  jaust  be  judged  on  their  merits. 
The  court  further  said  that  the  Morse  Case 
had  not  undertaken  to  decide  what  the  pow- 
ers of  the  state  of  Wisconsin  were  in  re- 
voking a  license  previously  granted,  as  no 
such  question  had  arisen  upon  the  facts 
therein,  and  was  neither  argued  by  counsel 
nor  referred  to  in  the  opinion;  but  that  in 
the  case  then  before  the  court  (that  of 
Doyle)  the  point  as  to  the  power  of  the 
state  to  revoke  a  licei  se  was  distinctly  pre- 
sented. It  is  stated  in  tne  opinion,  as  fol- 
lows : 

''We  have  not  decided  that  the  state  of 
Wisconsin  nad  not  tne  pov.er  to  impose 
terms  and  conditions  as  preliminary  to  the 
ricrbt  of  an  insurance  company  to  appk)int 
[252] agents,  keep  'offices,  and  issue  policies  in 
that  state.  On  the  contrary,  the  case  of 
Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
357,  where  it  is  held  that  such  conditions 
may  be  imposed,  was  cited  with  approval 
in  Home  Ins.  Co.  v.  Morse.** 

The  opinion  concludes  as  follows: 

"It  is  said  that  we  thus  indirectly  sanc- 
tion what  we  condemn  when  presented  di- 
rectly; to  wit,  that  we  enable  the  state  of 
W^isconsin  to  enforce  an  agreement  to  ab- 
stain from  the  Federal  courts.  This  is  an 
'inexact  statement.'  The  effect  of  our  de- 
cision in  this  respect  is  that  the  state  may 
compel  the  foreign  company  to  abstain  from 
the  Federal  courts,  or  to  cease  to  do  business 
in  the  state.  It  gives  the  company  the  op- 
tion. This  is  justifiable,  because  the  com- 
plainant has  no  constitutional  ri^ht  to  do 
business  in  that  state;  that  state  has  au- 
thority at  any  time  to  declare  that  it  shall 
not  transact  business  there.  This  is  the 
whole  point  of  the  case  and,  without  refer- 
ence to  the  injustice,  the  prejudice,  or  the 
wrong  that  is  alleged  to  exist,  must  deter- 
mine the  question.  No  right  of  the  com- 
plainant under  the  laws  or  Constitution 
of  the  United  States,  by  its  exclusion  from 
the  state,  is  infringed;  and  this  is  what  the 
state  now  accomplishes.  There  is  nothing, 
therefore,  that  will  justify  the  interference 
of  this  court." 

In  these  two  cases  this  court  decided  that 
any  agreement  made  by  a  foreign  insurance 
company  not  to  remove  a  cause  to  the  Fed- 
eral court  was  void,  whether  made  pursuant 
to  a  statute  of  the  state  providing  for  such 
agreement,  or  in  the  absence  of  such  stat- 
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ute;  but  that  the  state,  having  power  to 
e.xclude  altogether  a  foreign  insurance  com- 
pany from  doing  business  within  the  stite, 
had  power  to  enact  a  statute  whidi,  in  ad- 
dition to  providing  for  the  agreement  men- 
tioned, also  proWded  that  ii  the  company 
did  remove  a  case  from  the  state  to  a  Fed- 
eral court,  its  right  to  do  cusiness  within 
the  state  should  cease,  and  its  permit  ^!'*>ald 
be  revoked.  It  was  held  there  was  a  di^iint*- 
tion  between  the  two  propositions,  and  one 
might  be  held  void  and  the  other  not 

The  case  of  Barron  v.  Bumside,  121  U. 
S.  186,  30  L.  ed.  915,  1  Inters.  Com.  Rep. 
295,  7  Sup.  Ct.  Rep.  931,  has  been  cited  **<t5I] 
overruling  the  Doyle  Case,  and  as  holding; 
that  a  statute  of  the  nature  of  the  one  in 
question  here  is  void  as  a  violation  of  the 
Federal  Constitution.  In  that  case  a  stat- 
ute of  Iowa  was  imder  consideration.  It 
is  set  out  in  the  report.  The  first  section 
provides  for  an  application  by  the  forei^ 
company  to  the  secretary  of  state,  request* 
ing  that  a  permit  may  be  issued  to  the  coi^ 
poration  to  transact  business  in  the  state.  It 
also  provides  that  the  application  shall  eon- 
tain  a  stipulation  that  the  permit  shall  be 
subject  to  each  of  the  provisions  of  the  act 
The  3d  section  provides  that  if  any  cases 
commenced  in  a  state  court  were  remored 
by  the  corporation  into  a  Federal  court  tht 
corporation  should  thereupon  forfeit  any 
permit  issued  or  authority  granted  to  it  to 
transact  business  in  the  state.  The  4th  tee- 
tion  provides  for  punishing  the  agents,  offi- 
cers, or  servants  of  the  corporation  for  do- 
ing business  as  such  in  the  state,  if  the  eor> 
poration  had  not  complied  with  the  statoti 
and  taken  out  and  retained  a  valid  permit 
to  do  business  within  the  state.  The  cor- 
poration had  not,  in  fact,  taken  out  a  per- 
mit. Barron,  the  plaintiff  in  error,  was  a 
servant  of  the  corporation,  and  was  enga|«d 
as  engineer  in  running  a  train  of  the  cor- 
poration, which  started  from  Chicago  tid 
was  running  in  the  state  of  Iowa,  He  wa» 
arrested  in  Iowa  for  acting  as  the  agent  of 
the  company  in  that  state,  while  the  com- 
pany had  no  permit.  Having  been  arrested, 
he  applied  to  the  supreme  court  of  the 
state  for  a  writ  of  habeas  corpus,  whki 
was  issued  and  a  return  made,  and  the  esse 
heard  upon  an  agreed  statement,  oootaininf 
the  above  facts.  The  state  court  upheld  tW 
validity  of  the  statute,  and  the  ease  wts 
brought  to  this  court  by  writ  of  erTor» 
where  the  judgment  was  reversed  and  tW 
statute  held  invalid. 

In  the  opinion  delivtsred  in  this  ooait  it 
will  be  observed  that  the  agreement  or 
stipulation  provided  for  in  the  statute  vit 
the  material  fact  upon  which  the  court  pr»> 
ceeded,  and  it  wms  held  that  the  ttatali 
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did  require  such  agreement.    The  various 
requirements  mentioned  in  the  Ist  section 
of  the  statute  were  referred  to  as  forming 
in  fact  but  one  proceeding,  and  as  indis- 
[254]  solubly  *boand  up  with  the  application  for  a 
permit  that  could  not  be  issued  uAless  the 
stipulation  was  given  which  made  the  per- 
mit specially  subject  to  each  of  the  pro- 
visions of  the  act,  including  the  provision' 
not  to  remove.     It  is  clear  from  the  whole 
case  that*  the  stipulation  not  to  remove  was 
regarded  ajs  the  material  part,  and  the  case 
was  decided  on  that  foundation.    Mr.  Jus- 
tice Blatchford  said: 

"The  statute  is  not  separable  into  parts. 
An  affirmative  provision  requiring  the  filing 
by  a  foreign  corporation,  with  the  secre- 
tary of  state,  of  a  copy  of  its  articles  of  in- 
corporation, and  of  an  authority  for  the  serv- 
ice of  process  upon  a  designated  officer 
or  agent  in  the  state,  might  not  be  an  un- 
reasonable or  objectionable  requirement,  if 
standing  alone;  but  the  manner  in  which, 
in  this  statute,  the  provisions  on  those  sub- 
jects are  coupled  with  the  application  for 
the  permit,  and  with  the  stipulation  re- 
ferred to,  shows  that  the  real  and  only  ob- 
ject of  the  statute  and  its  substantial  pro- 
vision is  the  requirement  of  the  stipulation 
not  to  remove  the  suit  inco  the  Federal 
court." 
For  this  reason  the  statute  was  held  void. 
Reference  is  then  made  in  the  opinion  to 
the  Morse  Case,  supra,  wherein  it  was  stated 
that  agreements  in  advance  to  oust  the 
court  of  a  jurisdiction  conferred  by  law  were 
illegal  and  void,  and  that  parties  could  not 
bind  themselves  in  advance  by  such  an 
agreement  thus  to  forfeit  their  rights  at 
all  times  and  on  all  occasions,  whenever  the 
case  might  be  presented. 

The  Doyle  Case,  supra,  was  also  referred 
to,  and  Mr.  Justice  Blatchford  said  in  re- 
gard to  it  as  follows: 

"The  point  of  the  decision  seems  to  have 
been,  that,  as  the  state  had  granted  the 
license,  its  officers  would  not  be  restrained 
by  injunction,  by  a  court  of  the  United 
States,  from  withdrawing  it.  All  that  there 
is  in  the  case  beyond  this,  and  all  that  is 
said  in  the  opinion  which  appears  to  be  in 
conflict  with  the  adjudication  in  Home  Ins. 
Co.  V.  Morse,  must  be  regarded  as  not  in 
judgment." 
This  is  the  language  which  it  is  contended 
(255]0Terrul€3  the  Doyle  *Oase.  We  do  not 
think  so.  A  reference  to  the  Doyle  Case 
will  show  that  the  first  pare  of  the  above- 
quoted  statement  is  inaccurate,  as  the  case 
does  not  seem  to  have  been  decided  upon  the 
proposition  that  an  injunction  was  improp- 
er from  a  court  of  the  United  States  to 
state  officers.  The  Morse  Case  was  re- 
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ferred  to  and  approved,  and  the  court  held 
there  was  nothing  inconsistent  between 
the  two  cases.  The  Doyle  opinion  proceeds 
upon  that  theory. 

If  it  had  been  the  intention  of  the  court 
in  Barron  v.  Bumside  to  overrule  the  Doyle 
Case,  it  was  easy  to  have  saiu  so.  Instead 
of  that,  the  opinion  rests  upon  the  ground 
of  the  agreement  to  be  exacted  as  a  con- 
dition of  granting  the  permit,  and  that  the 
statute  was  not  separable  into  parts,  and  it 
was  held  that  the  requirement  of  such  a 
stipulation  was  void.  It  was  not  held  thai 
such  a  statute  as  the  one  of  Kentucky,  novi 
imder  consideration,  was  void.  Such  stat- 
ute exacts  no  agreement  or  stipulation  in 
any  form  or  in  any  part  of  the  statute. 

In  Southern  P.  Co.  v.  Denton,  146  U.  SL 
202,  207,  36  L.  ed.  942,  945,  13  Sup.  Ct 
Rep.  44,  the  same  principle  was  stated,  al- 
though the  question  was  not  directly  in- 
volved, as  the  case  was  -brought  in  the  Fed- 
eral court  and  the  corporation  contended 
it  was  not  served  with  process  in  the  proper 
district,  and  that  the  court  was,  on  that 
account,  without  jurisdiction.  The  court, 
per  Mr.  Justice  Gray,  in  the  course  of  the 
opinion,  remarked  that  a  statute  requiring 
the  corporation  a^  a  oondition  precedent  to 
obtaining  a  permit  to  do  business  within 
the  state,  to  surrender  a  right  and  privi- 
lege secured  by  the  Federal  Constitution 
and  laws,  was  unconstitutional  and  void. 
(Page  207,  36  L.  ed.  946,  13  Sup.  Ct.  Rep. 
44.)  It  was  the  same,  in  substance,  as  the 
Iowa  statute,  which  was  held  void  on  ac- 
count of  the  exaction  of  the  agreement. 

In  Barrow  8.  8.  Co.  v.  Kane,  170  U.  S. 
100,  42  L.  ed.  964,  18  Sup.  Ct.  Rep.  626, 
Justice  Gray,  in  delivering  the  opinion  of 
the  court,  again  stated  what  was  regarded  as 
the  holding  in  the  two  cases  of  Home  Ins. 
Co.  V.  Morse  and  Barron  v.  Bumside  and 
said  that  "statutes  requiring  foreign  corpo- 
rations, as  a  condition  of  being  permitted  to 
do  business  within  the  state,  to  stipulate 
not  to  remove  into  'the  courts  of  the  United  [256] 
States  suits  brought  against  theifi  in  the 
comrts  of  the  staite,  have  been  adjudged  to 
be  unconstitutional  and  void."  It  was  ttie 
exaction  of  a  stipulation  or  agreement  that 
rendered  the  statute  illegal. 

It  is  also  said  in  Blake  v.  MoClung,  172 
U.  S.  239,  255,  43  L.  ed.  432,  438,  19  Sup.  • 
Ct.  Rep.  166,  that  a  statute  providing  that 
a  stipulation  should  be  made  that  the  com- 
pany would  not  remove  a  case  into  a  Fed- 
eral court  was  void  because  it  made  the 
right  to  do  business  under  the  license  or 
permit  depend  upon  the  surrender  by  the 
corporation  of  a  privilege  secured  to  it  by 
the  Constitution. 

It  is  urged  that  the  Iowa  and  Texas  stat- 
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utes  do  not  require  an  agreement  not  to  re- 
move. But  those  statutes  do  require  such 
agreement.  •  The  Iowa  statute  provided  that 
the  application  for  a  permit  should  contain 
a  stipulation  that  the  permit  should  be  sub- 
ject to  each  of  the  provisions  of  the  act, 
among  which  was  one  that  the  corporation 
should  forfeit  the  permit  if  it  should  re^ 
move  the  case.  This  was  held  to  be,  in 
effect,  a  stipulation  not  to  remove,  exacted 
as  a  condition  for  granting  the  permit. 
And  BO  the  court  said: 

''As  the  Iowa  statute  makes  the  right  to 
a  permit  dependent  upon  the  surrender  by 
the  foreign  corporation  of  a  privilege  se- 
cured to  it  by  the  Constitution  and  laws 
of  the  United  States,  the  statute  requiring 
the  permit  must  be  held  to  be  void." 
Barron  v.  Burnside,  121  U.  S.  200,  30  L. 
ed.  919,  1  Inters.  Com.  Rep.  299,  7  Sup. 
Ct.  Rep.  936. 

In  other  words,  the  statute  was  regarded 
as  exacting  an  agreement  in  advance  not 
to  remove  a  case,  and,  such  being  the  fact, 
it  was  held  that  the  statute  was  void.  The 
Texas  statute  is  to  the  same  effect  as  that 
of  Iowa. 

The  most  that  can  be  contended  for  is  that 
the  Barron  Case  holds  that  where  the  stat- 
ute exacts  a  stipulation  in  advance,  as  a 
condition  of  granting  a  permit,  and  the 
statute  is  not  separable  into  parts,  the 
whole  statute  is  void,  and  a  provision  for 
withdrawing  the  permit,  if  a  case  is  re- 
moved, is  not  saved.  That  principle,  as  we 
have  said,  does  not  touch  this  case,  as  there 
is  no  exaction  of  a  stipulation  at  any  time. 

It  has  not  been  decided  that  a  statute 
[S57] which  has  no  requirement  *for  a  stipulation 
or  agreement  not  to  remove  is  void  if  there 
be  simply  a  provision  therein  for  a  revoca- 
tion of  the  permit,  such  as  is  contained  in 
the  statute  under  review. 

As  a  state  has  power  to  refuse  permission 
to  a  foreign  insurance  company  to  do  busi- 
ness at  all  within  its  confines,  and  as  it  has 
power  to  withdraw  that  permission  when 
once  given,  without  stating  any  reason  for 
its  action,  the  fact  that  it  may  give  what 
some  may  think  a  poor  reason  or  none  for 
a  valid  act  is  immaterial. - 

Counsel  for  the  companies,  in  their  brief, 
admit  that  the  state  ''has  the  right  at  any 
.  time  to  pass  a  statute  expelling  a  company 
or  revoking  its  license,  and  the  validi^  of 
the  statute  of  expulsion  would  not  be  affect- 
ed by  the  motives  of  the  state  in  so  doing, 
even  though  the  preamble  expressly  recited 
that  the  license  was  revoked  because  the 
eompany  had  removed  a  case.  The  statute 
would  be  valid — for  the  company  had  no 
constitutional  right  to  remain  in  the  state 
any  longer  than  it  chose  to  allow;  and  the 
statute  would  not  abridge  any  right  of  re- 
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moval — ^for,  as  the  case  had  already 
fully  removed  before  the  statute  was  in  ex- 
istence, the  right  of  removal  could  not  be 
said  to  have  been  hindered  or  abridged  bj 
a  statute  not  even  in  existence." 

Thus  it  is  admitted  that  a  state  his  pu«- 
er  to  prevent  a  company  from  coming  int  • 
its  domain,  and  tiiat  it  has  power  to  ta^^ 
away  its  right  to  remain  after  having  h^r 
permitted  once  to  enter,  and  that  right  ma; 
be  exercised  from  good  or  bad  motives;  bu: 
what  the  companies  deny  is  the  right  of  a 
state  to  enact  in  advance  that  if  a  compinv 
remove  a  case  to  a  Federal  court  its  licen-e 
shall  be  revoked. 

We   think    this    distinction    is   not    «fl' 
founded.    The  truth  is  that  the  effect  of  th  • 
statute  is  simply  to  place  foreign  insumt 
companies   upon   a  par   with   the  domp^    - 
ones  doing  business  in  Kentucky.    No  sup 
ulation  or  agreement  being  required  ss  a 
condition  for  coming  into  the  state  and  ob- 
taining a  permit  to  do  business  therein,  the 
mere  enactment  of  a  statute  which,  in  sulx 
stance,  says  if  you  choose  to  exerci^  your 
right  to  remove  'a  case  into  a  Fe^*ernl  r<»i't  't58j 
your  right  to  further  do  business  within  the 
state  shall  cease  and  your  permit  aball  be 
withdrawn,  is  not  open  to  any  constitutional 
objection.    The  reasoning  in  the  Doyle  Cam 
we  think  is  good. 

The  orders  heretofore  entered  dismi^^in? 
the  writs  of  error,  in  these  cases  are  set 
aside,  and  the  judgments  of  the  Court  of 

Appeals  of  Kentucky  are  affirmed, 

I 

Mr.  Justice  Day  (with  whom  coacnrt 
Mr.  Justice  Harlan),  dissenting: 
-  In  view  of  the  importance  and  far-readh 
ing  effect  of  the  decision  just  announced, 
and  being  unable  to  concur  therein,  we  bavt 
deemed  it  not  improper  to  bridly  state  the 
grounds  upon  which  our  objection  to  the  de- 
cision of  the  court  rests. 

Certain  principles  of  constitutional  lav 
are  firmly  settled  by  the  decisions  of  th^ 
court,  and  need  no  citation  of  eases  in  tb^ir 
support.  The  Constitution  of  the  Uait^l 
States  and  the  laws  passed  in  purtuao^* 
thereof  are  the  supreme  law  of  the  land,  and 
of  controlling  authority  over  all  the  peo 
pie,  and  in  all  the  states  of  the  Vnton.  It 
is  equally  well  settled  that  the  priril<-!e  oi 
resorting  to  the  Federal  oourta  for  1iti|ri- 
tion  of  rights  in  controversies  between  citi- 
zens of  different  states  is  created  br.  and 
exercised  under  authority  of.  the  Con«titit- 
tion  of  the  United  States,  which  tecure*  to 
citiaens  of  another  state,  when  sued  hf  • 
citizen  of  a  state  in  which  the  suit  to 
brought,  the  absolute  right  to  remove  their 
cases  into  the  Federal  court  upon  cotnpli 
anoe  with  the  terms  of  the  act  of  Oonfrrw 
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enacted  to  effect  that  purpose.  This  prin- 
ciple was  announced  in  terms  in  Home  Ins, 
Co,  V.  Morse,  20  Wall.  445,  22  L.  ed.  365, 
has  never  been  questioned,  and  is  affirmed 
in  frequent  decisions  of  this  court.  No 
state  regulation  in  hostility  to  this  prin- 
ciple can  be  recognized  without  endanger- 
ing the  supremacy  of  the  national  Onsti- 
tution. 

The  Kentucky  statute  imposes  but  a  sin- 
(259]gle  condition  necessary  *to  be  now  consid- 
'  ered  upon  the  right  of  foreign  corporations 
to  do  business  in  that  state.  It  says  in  ef- 
fect to  a  company  not  yet  licensed  to  trans- 
act business  within  its  borders,  there  is  no 
objection  to  the  company  transacting  busi- 
ness in  this  state;  on  the  other  hand,  it  is 
desirable  that  it  shall  do  so,  subject  to  the 
condition  that  the  company  cease  to  do 
business  in  the  state  and  its  license  be  re- 
yoked  the  moment  it  attempts  to  avail  it- 
self of  its  constitutional  right  to  remove  a 
controversy  into  the  Federal  court  under  the 
terms  of  the  Federal  statute  passed  to  make 
the  constitutional  right  effectual.  From 
that  time  its  further  right  to  do  business 
shall  cease  and  determine  and  its  license 
be  revoked.  To  companies  lawfully  within 
the  state,  as  are  the  plaintiffs  in  error  in 
these  cases,  it  makes  the  like  proposition: 
You  may  carry  on  your  business,  having 
complied  with  other  conditions,  but  the  mo- 
ment you  undertake  to  exercise  the  consti- 
tutional right  of  removal  to  a  Federal  court, 
your  license  shall  be  revoked,  and  all  au- 
thority to  do  business  in  the  state  shall 
cease.  That  this  can  be  constitutionally 
done  is  affirmed  in  the  decision  of  the  court 
in  these  cases,  because  of  the  principle  that 
the  state,  having  the  right  to'  exclude  for- 
eign corporations  from  its  borders,  may  do 
so  for  any  reason,  although  such  action,  as 
in  the  present  case,  is  based  solely  upon  the 
denial  of  the  right  of  removal  in  proper 
cases  by  a  nonresident  citizen,  of  cases  com- 
ing within  the  act  of  Ongress,  to  the  Fed- 
eral courts.  . 

As  a  general  proposition  it  is  undoubt- 
edly true  that  a  state  may  prevent  foreign 
corporations,  at  least  those  not  engaged  in 
interstate  commerce,  from  doing  business 
within  its  borders,  and  may  impose  restric- 
tions upon  the  right  to  transact  local  busi- 
ness as  it  may  see  fit.  But  this  right,  in 
our  opinion,  is  not  without  limitation.  It 
is  the  established  doctrine  of  this  court  that 
a  restriction  of  this  power  is  found  in  the 
denial  of  the  right  to  a  state  to  impose  a 
condition  in  direct  conflict  with  the  Con- 
stitution of  the  United  States,  in  requiring 
a  corporation,  as  a  sole  condition  of  doing 
business  within  the  state,  to  surrender  the 
right  of  removal  created  and  enforced  by  the 
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Federal  Constitution  *and  laws  in  advance,  [260] 
or  give  it  up  after  its  admission  to  do  busi- 
ness in  the  state. 

The  question  came  directly  before  this 
court  in  the  case  of  Home  Ins.  Co,  v.  Morse, 
supra,  in  which  it  was  held  that  a  state 
might  not  require  a  foreign  corporation,  as 
a  condition  of  doing  business  within  its  bor- 
ders, to  file  an  agreement  that  such  com- 
pany would  not  remove  the  suit  for  trial 
into  a  United  States  circuit  court  or  other 
Federal  court.  The  act  was  held  to  be  re- 
pugnant to  the  Constitution  of  tne  United 
States  and  the  laws  passed  in  pursuance 
thereof,  as  it  denied  the  right  of  removal 
secured  to  the  citizens  of  another  state  by 
the  Constitution  and  laws  of  the  United 
States.  The  question  arose  again  in  the 
case  of  Doyle  v.  Continental  Ins.  Co.  94 
U.  S.  535,  24  L.  ed.  148.  In  that  case  it  was 
held  by  the  majority  of  the  court,  Mr.  Jus- 
tice Bradley,  Mr.  Justice  Miller,  and  Mr. 
Justice  Swayne  dissenting,  that  the  state 
of  Wisconsin  might  lawfully  enact  a  statute 
providing  that  if  any  foreign  insurance  com- 
pany should  transfer  a  suit  brought  in  the 
state  to  a  Federal  court,  its  license  to  do 
business  would  be  canceled  and  revoked,  and 
the  doctrine  was  laid  down  that  as  a  state 
had  the  right  to  exclude  the  company  for 
any  reason,  the  means  by  which  it  should 
cause  such  exclusion  or  the  motives  of  her 
action  were  not  the  subjects  of  judicial  in- 
quiry. Thus  the  decisions  of  this  court  stood 
until  the  case  of  Barron  v.  Burnside,  121 
U.  S.  186,  30  L.  ed.  915,  1  Inters.  Com. 
Rep.  296,  7  Sup.  Ct.  Rep.  931,  was  brought 
to  its  attention,  in  which  it  was  held  that 
a  statute  of  Iowa,  requiring  a  foreign  cor- 
poration, as  a  condition  of  doing  business 
in  the  state,  to  stipulate  that  it  would  not 
remove  cases  into  the  Federal  court,  which 
it  had  the  right,  under  the  laws  of  the  Unit- 
ed States,  to  remove,  was  void.  And  the 
case  of  Home  Ins,  Co.  v.  Morse,  supra,  was 
approved,  and  Doyle  v.  Continental  Ins.  Co, 
supra,  qualified  and  explained.  In  this 
case  Mr.  Justice  Blatchford  delivered  the 
unanimous  opinion  of  the  court.  It  is  ap- 
parent from  its  perusal  that  the  principle 
stated  in  Home  Ins.  Co,  v.  Morse  and  in  the 
dissenting  opinion  in  the  Doyle  Case  was 
recognized  and  affirmed,  and  the  unquali- 
fied right  of  exclusion  denied.  After  ♦show- [26 1 J 
ing  that  the  right  to  remove  was  the  crea- 
tion of  the  Federal  Constitution  and  laws, 
and  could  not  be  impaired  without  depriva- 
tion of  a  Federal  right,  the  ground  of  the 
decision  was  stated  to  be: 

"As  the  Iowa  statute  makes  the  right  to 
a  permit  dependent  upon  the  surrender  by 
the  foreign  corporation  of  a  privilege  se- 
cured to  it  by  the  Constitution  and   1«^wh 
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of  the  United  States,  the  statute  requiring 
the  permit  must  be  held  to  be  void/' 

And  further,  in  speaking  of  the  Doyle 
Case: 

'The  point  of  the  decision  seems  to  have 
been  that,  as  the  state  had  granted  the  li- 
cense, its  officers  would  not  be  restrained 
by  injimction,  by  a  court  of  the  United 
States,  from  withdrawing  it.  All  that  there 
is  in  the  case  beyond  this,  and  all  that  is 
said  in  the  opinion,  which  appears  to  be  in 
conflict  with  the  adjudication  in  Home  Ins, 
Co.  V.  Morse,  must  be  regarded  as  not  in 
judgment." 

And  that  the  court  did  not  r^^rd  the 
right  of  a  corporation  in  that  respect  as 
differing  from  that  of  an  individual  is  shown 
in  the  observation: 

"Its  right,  equally  with  any  individual 
citizen,  to  remove  into  the  Federal  court, 
under  the  laws  of  the  United  States,  such 
suits  as  are  mentioned  in  the  3d  section  of 
the  Iowa  statute,  is  too  firmly  established 
by  the  decisions  of  this  court  to  be  ques- 
tioned at^  this  day ;  and  the  state  of  Iowa 
might  as  well  pass  a  statute  to  deprive  an 
individual  citizen  of  another  stats  of  his 
right  to  remove  such  suits." 

In  concluding  the  decision  the  court  said: 
^n  all  the  cases  in  which  this  court 
has  considered  the  subject  of  the  granting 
by  a  state  to  a  foreign  corporation  of  its 
consent  to  the  transaction  of  business  in 
the  state,  it  has  uniformly  asserted  that 
no  conditions  can  be  imposed  by  the  state 
which  are  repugnant  to  the  Constitution 
and  laws  of  the  United  States.  Lafayette 
Ins.  Co.  V.  French,  18  How.  404,  407,  15  L. 
ed.  451,  452;  Ducat  v.  Chicago,  10  Wall.  410, 
415,  19  L.  ed.  972,  973;  Home  Ins.  Co.  v. 
Morse,  20  Wall.  445,  456,  22  L.  ed.  365,  369; 
8t.  Clair  v.  Cox,  106  U.  S.  350,  356,  27  L. 
ed.  222,  225,  I  Sup.  Ct.  Rep.  354;  Fire 
Asso.  of  Philadelphia  v.  New  York,  119  U. 
S,  110,  120,  30  L.  ed.  342,  347,  7  Sup.  Ct. 
Rep.  108." 
[262]  *It  is  thus  apparent  that  the  decision  was 
made  to  turn,  not  upon  the  question  of 
whether  the  agreement  not  to  remove  had 
been  required  in  advance,  or  imposed  as  a 
condition  of  remaining  in  the  state  after 
entry  therein,  but  rested  upon  the  doctrine 
that,  conceding  the  rip:ht  of  the  state  to 
exclude  foreign  corporations,  its  right  to  do 
business  within  the  state  could  not  be  con- 
ditioned upon  the  surrender  of  a  privilege 
secured  to  it  by  the  Constitution  and  laws 
of  the  United  States,  and  that  the  right  to 
remove  given  to  a  foreign  citizen  or  corpo- 
ration was  a  right  thus  secured.  The  doc- 
trine of  Barron  v.  Bumside  is,  in  our  judg- 
ment, decisive  of  the  contention  made  in  the 
present  case.  If  it  be  true,  as  specifically  de- 
clared in  that  case,  that  the  right  to  exclude 
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a  foreign  corporation  could  not  be  made  U 
depend  solely  upon  the  surrender  bj  the 
foreign  corporation  of  this  constltutioiu: 
right  and  privilege,  it  irresistibly  follows 
that  its  application  is  fatal  to  the  constito 
tionality  of  the  statute  here  in  question. 
The  right  of  the  insurance  company  onder 
the  present  statute  to  do  business  within  tlie 
state  of  Kentucky  turns  upon  its  willin;;- 
ness  to  surrender  this  privilege.  If  it  will 
do  so,  it  may  continue  to  do  business  with 
the  state;  if  it  will  not,  its  license  will  h« 
revoked,  and  its  rioht  to  do  Iccml  bui'n?8s  ds 
stroyed.  In  short,  it  may  continue  to  do 
business  within  the  state  if  it  will  coodfot 
to  the  surrender  of  a  Federal  right  We 
think  this  brings  the  case  squarely  within 
the  limitations  of  the  right  of  the  state  to 
exclude  foreign  corporations  from  its  midst, 
and,  to  sustain  the  statute,  permits  a  state, 
because  of  the  exercise  of  a  constitutional 
right,  to  close  its  gates  to  corporations 
equally  entitled  with  private  citiz^is  in  this 
respect  to  the  protection  given  by  the  Con- 
stitution. The  doctrine  that  the  surrender 
of  rights  granted  or  secured  by  tbe  Con- 
stitution of  the  United  States  mav  be  made 
a  condition  of  the  privilege  of  doing  or  con- 
tinuing business  within  a  state  is  at  war 
with  that  instrument,  and  if  adopted  or 
sanctioned  by  all  the  states  would  nullifr 
the  supreme  law  of  the  land  in  some  of  its 
most  essential  provisions. 

An   examination   of  the   decisions  subse- 
quent to  Barron  v.  *Bumsid€^  supra^  is  coo-ff^ 
vindng  to  the  effect  that  it  has  been  ac- 
cepted, by   the   courts,   national   and  state, 
as  decisive  of  the  proposition  therein  an- 
nounced,   that    a   state    statute   givin^r  the 
right  to  do  business  or  to  terminate  a  ba«i 
ness  already  instituted,  upon  the  sole  eon 
dition  of  the  surrender  of  a  Federal  rteht 
secured  by  the  Constitution,  is  void  and  of 
no  effect.     The  case,  thus  interpreted.  ba« 
been    cited    and     followed     in     sub^ueat 
cases  in  this  and  other  Federal  courts. 

In  Southern  P.  Co.  v.  Denton,  146  T.  S. 
202,  207,  36  L.  ed.  942,  945,  13  Sup,  Ct 
Rep.  44,  46,  Mr.  Justice  Gray,  deliverinjr  the 
unanimous  judgment  of  this  court  and  refer- 
ring to  a  statute  of  Texas  similar  to  the 
one  now  under  consideration,  said:  ^'Tbat 
statute,  requiring  the  corporation,  as  a  coa* 
dition  precedent  to  obtaining  a  permit  to 
do  business  within  the  state,  to  turrender  a 
right  and  privilege  secured  to  it  by  the  Ooa- 
stitution  and  laws  of  the  United  State*, 
was  unconstitutional  and  void,  and  could 
give  no  validity  or  effect  to  any  a^rreemeot 
or  action  of  the  corporation  in  obediMM 
to  its  provisions," — cicing  Home  Ins,  Co.  »• 
Morse  and  Barron  v.  Bumside.  The  ma0 
eminent  judge,  delivering  again  the  unaai 
mous  judgment  of  this  court  in  Mertin  ▼• 
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Baltimore  d  O,  R,  Co,  ( Oerling  y.  Baltimore 
d  0.  R.  Co,)  151  U.  S.  673,  684,  38  L.  ed. 
311, 315, 14  Sup.  Ct.  Rep.  533,  537,  and  again 
citing  the  Morse  and  Barron  Cases,  said: 
The  Baltimore  &  Ohio  Railroad  Company, 
not  being  a  corporation  of  West  Virginia, 
but  only  a  corporation  of  Maryland,  licensed 
by  West  Virginia  to  act  as  such  within  its 
territory,  and  liable  to  be  sued  in  its  courts, 
had  the  right,  under  the  Constitution  and 
laws  of  the  United  States,  when  so  sued  by 
a  citizen  of  this  state,  to  remove  the  suit 
into  the  circuit  court  of  the  United  States, 
and  could  not  have  been  deprived  of  that 
right  by  any  provision  in  the  statutes  of 
the  state."  Again,  upon  the  authority  of 
the  same  cases,  including  the  Denton  Case, 
this  court,  by  its  unanimous  judgment  in 
Barrow  8.  8.  Co.  v.  Kane,  170  U,  S.  100, 
111,  42  L.  ed.  9&4,  968,  18  Sup.  Ct.  Rep.  526, 
530,  said:  "So  statutes  requiring  foreign 
corporations,  as  a  condition  of  being  per- 
mitted to  do  business  within  the  state,  to 
stipulate  not  to  remove  into  the  courts  of 
the  United  States  suits  brought  against 
[  I64]tnem  in  the  courts  of  the  *  state,  have  been 
adjudged  to  be  imconstitutional  and  void." 
To  the  same  effect  was  the  case  of  Blake  v. 
McClung,  172  U.  S.  239,  255,  25«  43  L.  ed. 
432,  438,  19  Sup.  Ct.  Rep.  165,  171,  in  which 
it  was  said,  upon  the  authority  of  the 
Morse,  Barron,  and  Denton  Cases:  "It  was 
accordingly  adjudged  in  Barron  v.  Bum- 
side,  121  U.  S.  186,  200,  30  L.  ed.  915,  919, 
1  Inters.  Com.  Rep.  295,  7  Sup.  Ct.  Rep. 
931,  that  an  Iowa  statute  requiring  every 
foreign  corporation  named  in  it,  as  a  con- 
dition of  obtaining  a  license  or  permit  to 
transact  business  in  that  state,  to  stipu- 
late that  it  would  not  remove  into  the  Fed- 
eral courts  suits  that  were  removable  from 
the  state  courts  under  the  laws  of  the 
United  States,  was  void  because  it  made  the 
right  to  do  business  under  a  license  or  per- 
mit dependent  upon  the  surrender  by  the 
corporation  of  a  privilege  secured  to  it  by 
the  Constitution.  .  .  .  So  statutes  re- 
quiring foreign  corporations,  as  a  condition 
of  being  permitted  to  do  business  within 
the  state,  to  stipulate  not  to  remove  into 
the  courts  of  th^  United  States  suits  brought 
against  them  in  the  courts  of  the  state, 
have  been  adjudged  to  be  unconstitutional 
and  void.  In  Chattanooga,  R.  d  C.  R.  Co. 
V.  Evans,  14  C.  C.  A.  116,  120,  31  U.  S. 
App.  432,  441,  66  Fed.  809,  814,  heard  before 
Judges  Taft,  Lurton,  and  Severens,  the  cir- 
cuit court  of  appeals  for  the  sixth  circuit, 
speaking  by  Judge  Lurton,  and  referring  to 
the  Morse  and  Barron  Cases,  recognized  the 
right  of  the  state  to  prescribe  terms  upon 
whieh  a  corporation  of  another  state  or 
eountiy  may  carry  on  business  within  its 
borders,  but  taking  care  at  the  same  time 
Z\}Z  V.  8.  U.  S.,  Book  50. 


to  say:  "That  there  are  limitations  upon 
this  power  is  equally  well  settled,  for  it  can- 
not impose  as  a  condition  that  such  nonresi- 
dent corporation  shall  not  resort  to  the 
courts  of  the  United  States." 

In  BigeUno  v.  Niokerson,  30  L.  R.  A.  341, 
17  C.  C.  A.  9,  34  U.  S.  App.  275,  70  Fed. 
121,  Judge  Jenkins,  speaking  for  the  cir- 
cuit court  of  appeals,  seventh  circuit,  after 
reviewing  the  cases  in  this  court,  said: 

"We  consider  the  question  foreclosed  and 
no  longer  open  to  discussion.  No  condition 
imposed  upon  a  right  granted  by  a  state, 
which  prevents  one  from  availing  himself 
of  his  constitutional  prerogative  of  appeal 
to  the  courts  of  the  United  States,  can  be 
upheld." 

•In  Reimers  v.  Seatco  Mfg,  Co.  30    L.  R.[265] 
A.  366,  17  C.  C.  A.  229,  37  U.  S.  App.  430, 
70  Fed.  575,  Judge  Taft,  speaking  for  the 
circuit  court  of  appeals,  sixth  circuit,* said: 

"The  right  of  a  state  to  impose  condi- 
tions upon  foreign  corporations  doing  busi- 
ness therein  is  not  unlimited.  In  Lafayette 
Ins.  Co.  V.  French,  18  How.  404,  15  L.  ed. 
451,  Mr.  Justice  Curtis,  speaking  for  the 
supreme  court,  said: 

"  *A  corporation  created  by  Indiana  can 
transact  business  in  Ohio  only  with  the  con- 
sent, express  or  implied,  of  the  latter 
state.  Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  10  L.  ed.  274.  This  consent  may  be 
accompanied  by  such  conditions  as  Ohio  may 
think  fit  to  impose,  and  these  conditions 
must  be  deemed  valid  and  effectual  by  other 
states  and  by  this  court,  provided  they  are 
not  repugnant  to  the  Constitution  or  laws 
of  the  United  States,  or  inconsistent  with 
those  rules  of  public  law  which  secure  the 
jurisdiction  and  authority  of  each  state 
from  encroachment  by  all  others,  or  that 
principle  of  natural  justice  which  forbids 
condemnation  without  opportunity  for  de- 
fense.* 

"In  Southern  P.  Co.  v.  Denton,  146  U. 
S.  202,  36  L.  ed.  942,  13  Sup.  Ct.  Rep.  44. 
it  was  held  that  a  law  which  permitted  a 
nonresident  corporation  to  do  business  with- 
in its  territory  on  condition  that  it  should 
forfeit  such  permit  if  it  removed  a  suit 
brought  against  it  into  the  court  of  the 
United  States  held  within  the  state  was  s 
unconstitutional  and  void,  and  could  give 
no  validity  and  effect  to  any  agreement  or  ' 
action  of  the  corporation  in  obedience  to  its 
provisions,  because  it  thereby  was  com- 
pelled to  surrender  a  right  and  privilege 
secured  to  it  by  the  Constitution  and  laws 
of  the  United  States;  citing  Home  Ins.  Co. 
V,  Morse,  20  Wall.  445,  22  L.  ed.  365,  and 
Barron  v.  Bumside,  121  U.  S.  186,  30  L. 
ed.  915,  1  Inters.  Com.  Rep.  295,  7  Sup.  Ct 
Rep.  931." 

Notwithstanding  these  cases,  it  is  now  ad- 
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judged  that  so  far  as  tho  Constitution  of  the 
United  States  is  concerned,  it  is  competent 
for  any  state  to  withdraw  or  cancel  a  li- 
cense given  to  a  corporation  of  another  state 
to  do  business  within  its  limits  whenever 
and  solely  because  that  corporation,  being 
sued  in' a  state  court,  has  the  case  removed 
to  the  Federal  court  for  trial  or  hearing. 
If  each  state  should  enact  a  statute  such 
[266]  as  the  *one  before  us,  the  right  secured  to  a 
corporation  when  sued  in  the  courts  of  a 
state  other  than  the  one  creating  it,  to  in- 
voke the  jurisdiction  of  the  Federal  court, 
would  be  abrogated  throughout  the  whole 
United  States,  although  such  right  is  se- 
cured by  the  Constitution  and  by  valid  acts 
of  Congress.  We  cannot  assent  to  this  view. 
It  amounts  to  a  practical  nulli  ^cation  in  re- 
spect to  such  corporations  of  the  supreme 
law  of  the  land,  and  places  important  con- 
stitutional rights  at  the  mercy  of  the  several 
states. 

In  the  state  from  which  this  case  comes, 
aft^  a  full  review  of  the  decisions  of  this 
court,  the  same  conclusion  was  reached  in 
Com,  V.  E€tst  Termeaaee  Coal  Co,  97  Ky. 
238,  30  S.  W.  608. 

The  same  view  of  the  effect  of  Barron  v. 
Bumside  has  been  accepted  by  the  text 
writers.  2  Cook,  Corp.  3d  ed.  1676;  Moon, 
Removal  of  Causes,  1001,  §S  30  and  31,  and 
notes  in  which  the  author  expresses  the  view 
that  the  Doyle  Case  has  become  obsolete 
and  is  practically  overruled  by  Barron  v. 
Bumaide  and  subsequent  cases  in  this  court 
(§  30,  note  3) ;  Curtis,  Jurisdiction  of  U.  S. 
Courts,  2d  ed.  by  Merwin,  187. 

The  principles  announced  in  Doyle  v. 
Continental  Ins.  Co,  and  Barron  v.  Bum- 
eide  are  directly  opposed  the  one  to  the 
other,  and  cannot  both  prevail.  The  former 
ease  was  decided  upon  the  principle  that, 
as  the  state  has  the  full  right  to  exclude  a 
foreign  corporation,  it  may  do  so  for  any 
reason  or  for  no  reason.  The  latter  case 
qualified  this  doctrine  with  the  limitation 
that  the  exclusion  may  not  be  solely  because 
the  corporation  was  exercising,  or  would  not 
yield  the  right  to  avail  itself  of,  a  privi- 
lege created  and  protected  by  the  Federal 
Constitution. 

After  such  repeated  affirmance  and  general 
acceptance,  we  do  not  think  the  doctrine 
announced  in  Barron  v.  Bumside  ought  to 
be  qualified  or  detracted  from,  apd  certainly 
it  seems  to  us  that  the  court  should  not  re- 
turn to  the  rejected  doctrine  of  the  Doyle 
Case, 

If  a  state  may  lawfully  withhold  the 
right  of  transacting  business  within  its  bor- 
ders, or  exclude  foreign  corporations  from 
[Jl67]*the  state  upon  the  condition  that  they  shall 
surrender  a  oonstitutional  right  given  in  the 
1022 


privilege  of  the  companies  to  appeal  to  tiie 
courts  of  the  United  States,  there  is  noth- 
ing to  prevent  the  state  from  appljriog  the 
same  doctrine  to  any  other  oonstitutioittl 
right,  which,  though  differing  in  character, 
has  no  higher  or  better  protection  in  tbe 
Constitution  than  the  one  under  considera- 
tion. If  the  state  may  maiLe  the  right  ta 
transact  business  dependent  upon  the  sur- 
render of  one  constitutional  privilege,  it 
may  do  so  upon  anotner,  and  finally  upoo 
all.  In  pursuance  of  the  principle  an- 
nounced in  this  case,  that  the  right  of  tW 
state  to  exclude  includes  the  right  vhea 
exercised  for  any  reason  or  for  no  ret«oi» 
the  state  may  say  to  the  foreign  corporatioa, 
^'You  may  do  business  within  this  sttte, 
provided  you  will  yield  all  right  to  be  pro- 
tected against  deprivation  of  property  with- 
out due  process  of  law,  or  prorided  jtm 
surrender  your  right  to  nave  oompensatioo 
for  your  property  when  taken  for  privtt* 
use,  or  provided  you  surrender  all  right  to 
the  equal  protection  of  laws;"  and  so  oa 
through  the  category  of  rights  secured  by 
the  Constitution,  and  deemed  essential  to 
the  protection  of  people  and  eorporatioBa 
living  under  our  institutions.  This  dangw- 
ous  doctrine,  asserted  in  the  majority  opin- 
ion in  the  Doyle  Case,  destroyed  and  over- 
thrown, as  we  think,  in  Barron  v.  Burnsids, 
which  latter  case  has  been  consistently  and 
repeatedly  followed  in  this  court  and  i« 
other  courts.  Federal  and  state,  from  that 
day  to  this,  ought  not  now  to  be  re- 
habiliUted  and  restored  to  its  power  to 
work  destruction  of  rights  deemed  so  esten- 
tial  to  the  safety  of  citixens,  natural  and 
artificial,  that  they  have  been  secured  by  tht 
provisions  of  the  Federal  Constitution. 

In  the  opinion  of  the  court  in  this  mm 
the  doctrine  that  a  corporation  cannot  bt 
permitted  to  be  deprived  of  its  right  to  do 
business  because  of  the  assertion  of  a  Fed- 
eral right  is  said  not  to  be  denied*  becaoit 
the  right  of  a  foreign  corporation  to  do  b«»* 
ness  in  a  state  is  not  secured  or  guaranteed 
by  the  Federal  ConstituUon.  Conceding  tke 
soundness  of  this  general  proposition,  it  by 
no  means  follows  that  a  foreign  corporatioa 
•may  be  excluded  solely  becaifse  it  ex«wi«*t*W 
a  right  secured  by  the  Federal  Oonstitiitiot 
For,  conceding  the  right  of  a  state  to  exdvdi 
foreign  corporations,  we  most  not  overlook 
the  limitation  upon  that  right,  now  equally 
well  settled  in  the  juriapnidence  of  this 
court,  that  the  right  to  do  business  cannot 
be  made  to  depend  upon  the  surrender  of  a 
right  created  and  guaranteed  by  the  Fed- 
eral Constitution.  If  this  were  otherwise 
the  state  would  be  permitted  to  destroy  a 
right  created  and  protected  by  the  Fid- 
eral  Oonatitution  under  the  gnise  of  csw* 
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daing  a  privilege  belonging  to  the  state, 
and,  as  we  have  pointed  out,  the  state  might 
thus  deprive  every  foreign  corporation  of 
the  right  to  do  business  within  its  borders, 
except  upon  the  condition  that  it  strip  itself 
of  the  protection  given  it  by  the  Federal  Con- 
stitution. Furthermore,  it  is  stated  in  the 
prevailing  opinion  that  while  the  state  may 
exclude  in  advance  or  deprive  a  foreign  cor- 
poration of  the  privilege  of  doing  business 
after  it  is  lawfully  in  the  state,  because  of 
the  exercise  of  a  Federal  right,  it  cannot  re- 
quire the  corporation  to  agree  in  advance 
that  it  will  waive  such  right,  as  that,  it 
is  admitted,  would  be  unconstitutional. 

We  think  the  distinction  is  without  a  sub- 
stantial difference,  and  makes  the  validity  of 
the  act  turn  upon  the  means  of  attaining 
the  same  unlawful  end.  In  either  alterna- 
tive the  corporation  is  excluded  from  the 
state  because  it  will  not  consent  to  surrend- 
er the  right  given  it  under  the  Federal  Con- 
stitution. While  we  concede  the  right  of  a 
state  to  exclude  foreign  corporations  from 
doing  business  within  its  borders  for  reasons 
not  destructive  of  Federal  rights,  we  deny 
that  the  right  can  be  made  to  depend  upon 
the  surrender  of  the  protection  of  the  Fed- 
eral Constitution,  which  secures  to  alien  cit- 
izens the  right  to  resort  to  the  courts  of 
the  United  States. 

In  the  eases  decided  in  this  court  subse- 
quently to  Barron  v.  Bumaide,  while  the 
general  proposition  is  aflirmed  that  a  state 
may  prescribe  conditions  upon  which  a  for- 
eign corporation  may  do  business  within  its 
borders,  in  no  one  of  them  is  it  asserted 
that  the  state  may  exclude  or  expel  such 
(MO]  corporations  because  *th^  insist  upon  the 
exercise  of  a  right  created  by  the  Federal 
Constitution.     On  the  contrary,  this  court 
has  repeatedly  said  that  such  right  of  ex- 
dnsion  was  qualified  by  the  superior  right 
of  all  citizens  to  enjoy  the  protection  of  the 
Federal  Constitution.    The  Federal  author- 
ity gives  no  right  to  deny  to  the  citizens  of 
a  state  access  to  the  local  courts  of  a  state. 
For  wise  purposes  the  Federal  Constitution 
has  provided  courts  for  citizens  of  different 
states,  believed  to  be  free   from  local  in- 
flnenoe  and  prejudice,  and  laws  have  been 
passed  by  Congress  to  make  the  privilege 
of  resort  to  them  effectual.    In  our  view  no 
state  enactment  can  lawfully  abridge  this 
right  or  destroy  it,  directly  or  indirectly, 
by  affixing  heavy  penalties  to  its  assertion 
by  those  lawfully  entitled  to  its  enjoyment. 
We  think  Barron  T.  Bumaide  was  intended 
to  overrule  the  contrary  declaration,  which 
is  found  only  in  the  Doyle  Case,  which  is 
Inconsistent  with  or  opposed  to  every  other 
declaration  directly  upon  the  subject  in  the 
opinions  of  this  court. 
t02  V.  S. 


We  are  of  opinion  that  the  statute  in 
question,  so  far  as  it  authorizes  the  cancel- 
ation of  a  license  given  by  a  state  to  a  cor- 
poration to  do  business  within  its  limits, 
whenever  such  corporation,  in  the  exercise 
of  a  constitutional  right,  has  a  suit  brought 
against  it  in  a  state  court  removed  to  the 
Federal  court  for  trial,  is  unconstitutional 
and  void. 

For  the  reasons  stated  we  are  constrained 
to  dissent. 


•GILA  BEND  RESERVOIR  &  IRRIGATION  [2701 
COMPANY,  Appt., 

V,  i 

GUiA  WATER  COMPANY. 
(See  S.  C  Reporter's  ed.  270-274.) 

Jndvments— validity— o^der  for  sale  by 
receiver  appointed  In  anotber  ac- 
tion.^A  judgment  for  the  sale  of  property  * 
by  a' receiver  appointed  in  an  earlier  action 
Is  not  invalid  for  want  of  jurisdiction  over 
the  property  because  there  was  no  formal 
order  extending  the  receivership  to  the  suit 
in  which  such  judgment  was  rendered,  where 
all  the  parties  to  the  first  suit  were  likewise 
parties  to  the  second  one,  and  both  the 
court  and  the  parties  treated  the  causes  as 
in  fact  consolidated,  and  the  receivership 
as  extended. 


[No.  226.] 
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Decided  May  U,  1906, 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  Maricopa  County,  in  that  terri- 
tory, in  favor  of  defendant  •  in  a  suit  to 
quiet  title.     Affirmed. 

See  same  case  below  (Ariz.)  76  Pac  090. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  O.  Prentiaa  argued  the 
cause,  and,  with  Mr,  Joseph  K,  McOammon^ 
filed  a  brief  for  appellant: 

Suit  No.  096  was  a  proceeding  in  rem. 

Penno^yer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565;  Heidriiter  v.  Elizabeth  Oil  Cloth  Co. 
112  U.  S.  294,  28  L.  ed.  729,  5  Sup.  Ct 
Rep.  135. 

The  proceedings  in  suit  No.  1996  being 
in  rem,  it  was  essential  to  jurisdiction  in 
the  distriiit  court  that  the  property  be 
drawn  into  the  hands  of  the  court  in  that 
suit  by  actual  seizure  or  some  action  equiv- 
alent thereto. 

Heidritter  v.  Elizabeth  Oil  Cloth  Co. 
supra;  Cooper  v.  Reynolds,  10  Wall.  308,  19 
L.  ed.  931.  See  also  Rose  v.  Himely,  4 
Cranch,  268,  269,  2  L.  ed.  617. 
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Service  of  proceBs  upon  the  owner  and 
parties  interested  does  not  create  jurisdic- 
tion in  such  case,  but  is  merely  a  step  re- 
quired by  the  constitutional  guaranty  of 
due  process  of  law  by  way  of  giving  op- 
portunity to  be  heard. 

Windsor  v.  McVeigh,  93  U.  S.  279,  23  L. 
ed.  916.  See  also  Andrews  v.  Andrews,  188 
U.  S.  14,  47  L.  ed.  366,  23  Sup.  Ct  Rep.  237. 

The  property  being  already  in  possession 
of  the  receiver  in  suit  No.  1728,  it  was  a 
legal  impossibility  for  the  court  to  acquire 
jurisdiction  over  it  in  an  independent  suit, 
to  which  the  receiver  was  not  made  a  party. 

Re  Tyler,  149  U.  S.  164,  181,  37  L.  ed. 
689,  694,  13  Sup.  Ct.  Rep.  785;  Thompson 
V.  Pheniw  Ins,  Co.  136  U.  S.  287,  297,  34 
L.  ed.  408,  413,  10  Sup.  Ct.  Rep.  1019.  See 
also  Hitz  V.  Jenks,  185  U.  S.  155,  46  L.  ed. 
851,  22  Sup.  Ct.  Rep.  698;  Davis  v.  Oray,  16 
Wall.  203,  217,  218,  21  L.  ed.  447,  452; 
Cohen  v.  Solomon,  66  Fed.  411;  American 
Loan  d  T,  Co.  v.  Central  Vermont  R.  Co. 
86  Fed.  392. 

This  rule  applies  to  suits  in  the  same 
court. 

Guaranty  Trust  d  8.  D.  Co.  v.  Oreen  Cove 
Bprings  d  M.  R.  Co.  139  U.  S.  137,  146,  35 
L.  ed.  116,  119,  11  Sup.  Ct.  Rep.  512; 
American  Loan  d  T.  Co.  v.  Central  Ver- 
mont R.  Co.  86  Fed.  390. 

It  being  disclosed  in  the  bill  in  No.  1996 
that  the  property  was  in  the  hands  of  the 
receiver  in  No.  1728,  such  receiver  was  the 
only  necessary  party  defendant,  and  the  bill 
should  have  been  dismissed  for  want  of 
proper  parties. 

Southern    Exp.    Co.    v.    W^estem     North 
Carolina  R.  Co.  99  U.  S.  191,  198,  26  L.  ed. 
.    319,  320. 

Suits  can  be  consolidated  only  by  a  formal 
order. 

Merrill  v.  Petty,  16  Wall.  346,  347,  21 
L.  ed.  501. 

No  presiunption  will  be  allowed  contrary 
to  the  facts  stated  in  the  record. 

Settlemier  v.  Sullivan,  97  U.  S.  449,  24 
L.  ed.  1111;  Qalpin  v.  Page,  18  Wall.  366, 
367,  21  L.  ed.  962,  963;  Thompson  v.  Whit- 
man, 18  Wall.  466,  21  L.  ed.  900;  Boswell 
T.  Otis,  9  How.  360,  13  L.  ed.  170;  Robinson 
V.  Fair,  128  U.  S.  87,  32  L.  ed.  423;  9  Sup. 
Ct.  Rep.  30. 

The  appellee  cannot  claim  the  benefit  of 
a  purdiase  at  a  sale  made  under  color  of 
judicial  authority,  but  was  put  upon  notice 
as  to  the  authority  of  the  receiver. 

Koontz  y.  Northern  Bank,  83  U.  S.  202, 
21  L.  ed.  468;  Rinn  v.  Astor  F.  Ins.  Co. 
59  N.  Y.  143;  Re  Mallory,  18  N.  Y.  S.  R, 
499,  2  N.  Y.  Supp.  437 ;  Merritt  v.  Sparling, 
88  Hun,  491,  34  N.  Y.  Supp.  882;  Rogers  v. 
Coming,  44  Barb.  229;  Milwaukee  d  M.  R. 
Co.  V.  Milwaukee  d  8t.  P.  R,  Co.  {Mil- 
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UHiukee  d  M.  R.  Co.  v.  Soutter)  2  Wall  609. 
17  L.  ed.  886;  Bethel  v.  Bethel,  6  Bush.  65, 
99  Am.  Dec.  655;  Williamson  v.  Berry^  S 
How.  496,  642,  12  L.  ed.  1170,  1190;  We^ 
ster  V.  Reid,  11  How.  437,  13  L.  ed.  761; 
Mulvey  v.  Carpenter,  78  HI.  580;  Morris  v. 
Hogle,  37  HI.  150,  87  Am.  Dec.  243. 

Mr.  O.  F.  Ainswortk  submitted  the  cause 
for  appellee. 

Mr.    Justice    MeKenna    delivered    tht 
opinion  of  the  court: 

The  appellant  and  appellee  are  Arixou 
corporatioms.    The  former  brought  this  suit 
in  the  district  court  of  Maricopa  countr  to 
quiet    title    to    certain    land    and    vater 
rights  against  the  appellee  and  the  Peorit 
Canal  Company,  Valley  Canal  k  Land  Com- 
pany, also  Arizona  corporations,  and  agaiBst 
the  Arizona  Construction  Company,  an  Il- 
linois corporation,  and  against  certain  per* 
sons,  one  of  whom  was  a  resident  of  tbe 
territory,  *and  the  others  nonresidents.  Tbe[STl] 
complaint  contained  the  usual  allegatiom. 
All  the  defendants  but  the  Gila  Water  Com- 
pany, appellee  herein,  disclaimed  title.    Tht 
appellee  answered  denying  appellajif  §  titk, 
and,  in  a  cross  complaint,  set  up  title  ii 
itself.     To   the   cross   complaint   appellaii 
answered  that  appellee  claimed  title  **under 
and  by  virtue  of  a  certain  judgment  and 
decree  of  this  court  (district  court  of  Mari- 
copa county),  rendered  and  entered  Novem- 
ber 20,  1894,  and  certain  pretended  receiT 
er's  deed  or  deeds  made,  executed,  and  de 
livered    under    and    by    authority   of   said 
judgment  and  decree  and  proceedings  there- 
under, or  a  certain  deed  or  deeds  of  some 
person    or    persons    deriving    title    nnder, 
through,   aBid  by  virtue  of   said   receirer** 
deed  or  deeds.*'     And  it  was  alle^  that 
said  judgment  and  the  proceedings  tb«rr- 
under  were  void  in  that   ( 1 )   the  action  ia 
which  the  judgment  was  rendered  was  a  pro- 
ceeding in  rem  and  that   the  court  ncrei 
acquired  jurisdiction  over  the  propertv  « 
any  part  thereof;    (2)    that  the  judgnwat 
was  rendered  July  21,  1894,  and  appelUat 
duly  appealed  from  said  judgment  to  Um 
supreme  court  of  the  territory,  and  tbe  di»> 
trict  court  thereby  lost  jurisdiction  of  tte 
action,  and  yet,  on  the  20th  of  Novcmbtf. 
1894,  the  district  court  entered  a  prelcoM 
amendment   to    the    judgment    and    demt. 
which  was  pretenaed  to  be  in  lieu   of  tte 
original  decree  of  July  21,  and  that  the  oalt 
right  and  title  appellee  has  to  the  propertr 
is  under  this  "pretended,  amended,  and  toM 
judgment  and  decree.*' 

It  was  further  alleged  that  tbe  rverivvf 
wasL  duly  appointed  in  another  action  as' 
that  he  took  possession  of  the  propertr. 
and  that  during  the  time  appellee  cltina 
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to  bave  obtained  title  to  any  of  said  prop- 
erty the  same  and  the  whole  thereof  was 
in  the  custody  of  the  court  and  in  the 
posaession  of  the  receiver,  and  that  prior 
to  the  commencement  of  the  suit  at  bar  the 
eourt  and  receiver  ceased  to  have  any  cus- 
tody or  possession  of  the  property. 

The  trial  court  found  that  tiie  appellee 
was  the  owner  in  fee  simple  of  the  prop- 
erty, and  adjudged  that  the  claim  of  the 
tS72] appellant  *and  all  of  the  defendants  in  the 
question  to  be  "invalid  and  groundless." 
The  decree  was  affirmed  by  the  supreme 
court. 

The  findings  of  fact  of  the  supreme  court 
are  very  general.  They  are  only  that  the 
appellant  had  not,  at  the  commencement  of 
the  action,  any  cause  of  action  in  respect 
to  the  property,  and  has  not  now  any  right, 
title,  or  interest  therein;  that  the  appellee 
was  the  owner  in  fee  simple  and  in  pos- 
session thereof. 

The  special  rulings  of  the  trial  court, 
which  were  assigned  as  errors,  and  affirmed 
by  the  supreme  court,  appear  in  the  opim- 
ion  of  the  latter  court  and  in  the  bill  of 
exceptions.  These  tilings  were  made  upon 
the  introduction  in  evidence  by  the  appellee 
to  sustain  its  title  of  certain  judgments 
rendered  by  the  district  court  of  Maricopa 
county.  The  facts  as  to  these  judgments 
are  stated  by  the  supreme  court  as  follows: 

"It  appears  that  in  the  district  court  of 
Maricopa  county,  in  the  year  1803  the  ap- 
pellant brought  suit  against  the  Peoria 
Canal  Company  and  the  Arizona  Construc- 
tion Company,  and  applied  for  a  receiver 
therein  to  take  possession  of  the  property 
in  controversy  in  this  action.  Thereafter 
the  court  appointed  one  James  McMillan  as 
such  receiver,  who  took  possession  of  the 
property,  and  by  leave  of  the  court  issued 
a  large  amount  of  receiver's  certificates  to 
meet  the  expense  of  necessary  improve- 
ments upon  the  property.  This  suit  was 
docketed  as  No.  1728.  Pending  this  action, 
one  W.  H.  Linn,  and  others,  brought  suit 
in  the  district  court  of  Maricopa  county, 
against  the  appellant  and  other  defendants, 
alleging  in  their  complaint,  among  other 
facts,  the  pendency  of  action  No.  1728,  the 
appointment  of  the  receiver,  and  the  issu- 
ing of  the  receiver's  certificates,  and  pray- 
ing, among  other  things,  that  the  assets  of 
the  Gila  Bend  Reservoir  &  Irrigation  Com- 
pany be  marshaled  and  that  the  receiver 
take  possession  of  and  be  directed  to  sell 
the  property  of  the  said  company  and  from 
the  proceeds  of  said  sale  pay  the  debts 
adjudged  due  against  it. 
It73]  •"All  the  parties  to  this  suit,  including 
the  Gila  Bend  Reservoir,  ft  Irrigation  Com- 
pany, appea;ed  and  answered.  A  trial  was 
had  and  judgment  waa  rendered,  in  which 
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the  receiver  was  directed  to  sell  the  prop- 
erty. The  record  further  discloses  that  a 
sale  was  made  imder  this  judgmeoit  by  the 
receiver,  which  was  affirmed  by  the  court, 
and  a  deed  executed  by  the  said  receiver  to 
the  purchaser,  who  was  one  of  the  grantors 
of  the  appellee.  This  judgment  was  appealed 
from  to  this  court,  where  it  was  affirmed, 
and  subsequently  an  appeal  was  taken  by 
the  appellant  to  the  Supreme  Court  of  the 
United  States,  where  the  judgment  of  this 
court  was  affirmed.  171  U.  S.  685,  18  Sup. 
Ct.  Rep.  942.  The  latter  suit  in  the  court 
below  was  docketed  as  No.  1996.  The  ob- 
jection which  the  appellant  urged  in  the 
court  below  to  the  judgment  in  cause  No. 
1996  was  that  it  appears  upon  the  face  of 
the  record  that  the  judgment,  ordering  a 
sale  of  the  premises  by  the  receiver,  was 
without  jurisdiction  and  void  for  the  rea- 
son that  no  order  was  made  by  the  court 
extending  the  receivership  in  suit  No.  1728 
to  cause  No.  1996.  In  passing  upon  this 
objection  the  trial  court  pointed  out  that 
all  the  parties  in  cause  No.  1728  were 
parties  in  cause  No.  1996;  that,  when  tlie 
latter  suit  was  brought,  the  property  was 
in  the  hands  of  the  court,  through  its  re- 
ceiver, and  that  after  the  bringing  of 
cause  No.  1996  the  record  disclosed  that  the 
court  and  all  the  parties,  including  the 
Gila  Bend  Reservoir  &  Irrigation  Company, 
treated  the  property  in  possession  of  the 
receiver  appointed  in  cause  No.  1728  as 
though  it  had  been  placed  in  his  posses- 
sion as  a  receiver  appointed  in  cause  No. 
1996,  and,  further,  that  orders  were  made 
by  the  court  concerning  said  receivership 
which  were  entitled  in  both  suits  jointly, 
and  held  that,  although  no  order  was  made 
consolidating  the  two  suits,  and  no  order 
was  in  terms  made  extending  the  receiver- 
ship to  the  second  suit,  No.  1996,  the  re- 
ceivership was  in  fact  extended  to  the  sec- 
ond suit,  and  that  the  court,  by  its  action, 
ratified  the  acts  of  the  receiver  in  the  second 
suit  and  thereby,  in  efi'ect,  extended  his 
power  and  authority  as  such  receiver  to 
said  second  suit. 

*"lne  view  thus  taken  is  amply  justified  [274] 
by  an  inspection  of  the  record  in  the  two 
suits,  and  upon  this  ground  alone  the  ac- 
tion of  the  trial  court  in  admitting  the 
judgment  was  correct."  [(Ariz.)  76  Pac. 
990.] 

We  concur  in  this  conclusion.  The  ob- 
jection made  by  the  appellant  to  it  is,  as 
we  have  indicated,  that  suit  No.  1996  was 
a  proceeding  in  rem,  and  that  the  court 
did  not  acquire  jurisdiction  of  the  property, 
for  the  reason  that  it  was  in  the  custody 
of  the  court  in  suit  No.  1728,  and  that  the 
court  in  the  latter  case  did  not  extend  tlie 
receivership    to    No.    1996    nor   consolidate 
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the  suits,  and,  therefore,  had  no  power 
to  order  the  sale  of  the  property  by  the 
receiver  in  No.  1728. 

This  is  tantamount  to  saying  that  the 
absence  of  formal  orders  by  Uie  court  must 
prevail  over  its  essential  action.  It  is 
clear  from  the  record  that  the  district  court 
considered  the  cases  pendiug  before  it  at 
the  same  time,  considered  No.  1006  as  the 
complement  of  No.  1728,  regarded  the  cases 
in  fact  as  consolidated,  and  empowered  the 
receiver  appointed  in  1728  to  sell  the  prop- 
erty and  distribute  the  pioceeds  as  directed 
by  the  decree  in  1006.  The  provision  of 
the  decree  entered  July  21,  1804  (and  of 
the  amended  decree  of  November  20,  1804), 
is  as  follows: 

'*It  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  James  McMillan, 
the  receiver  heretofore  appointed  by  this 
court,  and  now  in  possession  of  said  prem- 
ises under  the  orders  of  this  court,  proceed 
to  advertise  and  sell  said  property  amd  dis- 
tribute the  proceeds  as  directed  in  the 
decree." 

This  decree  was  affirmed  by  the  supreme 
court  of  the  territory  and  afterwards  by 
this  court.  The  assignments  of  error, 
thetefore,  are  without  foundation. 

Decree  affirmed. 


prr5]     •THOMAS  H.  HULBERT,  Plff,  in  Err., 

V. 

CITY  OF  CHICAGO. 
(See  S.  C.  Reporter's  ed.  275-281.) 

1.  Error  to  state  coart— >Federal  ques- 
tion—Itotr  ratsed.— >The  mere  claim  of  a 
right  under  the  Constitution  of  the  United 
States  in  the  objections  filed  to  the  confirma- 
tion of  an  assessment  for  a  public  improve- 
ment, which  was  never  afterwards  brought 
to  the  attention  of  the  trial  court  or  the 
supreme  court  of  the  state,  is  not  sufficient 
to  sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the  state  court. 

2.  Error  to  state  coart-^Federal  ques- 
tion—how  raised.— Statements  In  the  writ 
of  error  and  the  petition  for  citation  are 
Insufficient  to  show  that  a  Federal  question 


was  raised  and  decided  by  a  state  eoort 
which  will  sustain  a  writ  of  error  from  tbt 
Supreme  Court  of  the  United  States. 

3.  Error  to  state  eonrt— >Federal  f|s«*- 
tlOB— how  raised.— The  fact  that  the  ch\tt 
justice  of  the  highest  state  court  allowed  t 
writ  of  error  from  the  Supreme  Coart  of 
the  United  States  does  not  help  est  tbe 
failure  of  the  record  to  show  that  a  Fedenl 
question  was  raised  and  decided. 

4.  Error  to  state  eonrt— Federal  «•«•- 
tloB  —  how  raised.— Federal  qaestlou 
which  the  highest  state  court  is.  by  iu  Kt* 
tied  practice,  justified  in  disregarding.  eitb«r 
because  not  assigned,  or  because  not  noticed 
or  relied  upon  In  the  brief  or  argoment  of 
counsel,  will  not  serve  as  the  basis  for  s 
writ  of  error  from  the  Supreme  Court  of  tha 
United  States. 

[No.  248.] 

Submitted  ApHl  25,  1906.     Decided  Iftf 

14,  1906. 

IN  ERROR  to  the  Supreme  Court  of  tbt 
State  of  Illinois  to  review  a  judgment 
affirming  a  judgment  of  the  County  Court  of 
Coolc  County,  in  that  state,  confirming  sn 
assessment  for  a  public  improyemenl  Dit' 
missed  for  want  of  jurisdiction. 

See  same  case  below,  213  UL  452,  71  K. 
E.  1097. 

The  facts  are  stated  in  the  opinion. 

Mr.  €toorse  W.  WUbur  submitted  tte 
cause  for  plaintiff  in  error: 

The  question  of  jurisdiction  is  to  be 
found  hy  an  inspection  of  the  record ;  and  if 
such  inspection  shows  that  a  Federal  <{uet- 
tion  must,  of  necessity,  have  been  before  the 
appellate  court  for  determination,  although 
no  reference  is  made  to  such  question  id  the 
finding  of  the  appellate  court,  then  a  Fed- 
eral  question  is  involved,  and  this  eoori 
has  jurisdiction. 

Murray  v.  CharUeton,  96  U.  a  432.  440. 
24  L.  ed.  760,  761 ;  Chieagq  L.  Int.  Co.  r. 
Needles,  113  U.  S.  574,  578.  28  L.  ed.  10S4. 
1086,  5  Sup.  Ct  Rep.  681;  Funmam  r. 
Nichol  {Oretn  v.  Nichol)  8  Wall.  44.  5S, 
19  L.  ed.  370,  375 ;  Murdoch  v.  Mtmpk%»,  20 
Wall.  500,  633.  22  L.  ed.  429.  443;  DorU- 
son  V.  New  Orleans,  96  U.  S.  97,  102,  24  U 


Note. — On  the  general  subject  of  writs  of 
error  from  United  States  Supreme  Court  to 
state  courts — see  notes  to  Martin  v.  Hunter, 
4  L.  ed.  U.  S.  97 ;  Hamblln  v.  Western  Land  Co. 
87  L.  ed.  U.  S.  267 ;  Klpley  v.  Illinois.  42  L.  ed. 
U.  S.  998;  and  Re  Buchanan,  39  L.  ed.  U.  S. 
884. 

On  what  adjudications  of  state  courts  can  he 
brought  up  for  review  in  the  Supreme  Court  of 
the  United  States  by  writ  of  error  to  those 
courts — see  note  to  Apex  Transp.  Co.  v.  Gar- 
bade.  62  L.R.A.  513. 

On  how  and  when  questions  must  be  raised 
and  decided  in  a  state  court  in  order  to  make  a 
OMe  for  a  u>rit  of  error  from  ih€  Supreme  Court 
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of  the  United  States     sec  note  to  llotasl  L. 
Ins.  Co.  V.  McGrew.  63  UR.A.  S3. 

On  what  the  record  must  show  reepeeM9$  the 
presentation  and  decision  of  a  Fedtmi  fMwtiM 
in  order  to  confer  furisdictiom  on  the  amp^^me 
Court  of  the  United  States  on  m  writ  of  emr 
to  a  state  court — see  note  to  Hooker  ▼.  Us 
Angeles,  63  L.R.A.  471. 

As  to  what  is  the  record  for  this  pmpsss 
see  note  to  Home  for  Incurables  v.  New  Tscft. 
63  L.R.A.  329. 

On  what  questions  the  Fodm^  anprims  Oxrf 
•rill  consider  in  reviewimif  the  fudcmemts  sf 
state  courts — see  note  to  Missouri  at  rsL  BU 
T.  Dockery,  68  L.B.A.  571. 
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ed.  616,  618;  Spencer  v.  Merchant,  125  U. 
S.  345,  352,  31  L.  ed.  763,  766,  8  Sup.  Ct. 
Rep.  921. 

Mr.  James  Hamilton  Iieiris  submitted 
the  cause  for  defendant  in  error.  Messrs, 
Charles  H.  Mitchell  and  Frank  Johnston, 
Jr.,  were  on  the  brief: 

In  order  to  give  this  court  the  power  to 
re-examine  the  judgment  of  the  state  court,, 
the  title,  right,  privilege,  or  immunity  must 
be  specially  set  up  or  claimed  at  the  proper 
time  and  in  the  proper  way,  and  the  right 
on  which  the  party  relies  must  have  been 
called  to  the  attention  of  the  court  in 
some  proper  way,  and  the  decision  Of  the 
court  must  have  been  against  the  right 
claimed. 

P.  O.  Owley  Stave  Oo.  v.  Butler  County, 
166  U.  S.  648,  41  L.  ed.  1149, 17  Sup.  Ct.  Rep. 
709;  Sayward  v.  Denny,  158  U.  S.  180,  186, 
39  L.  ed.  941,  943,  15  Sup.  Ct.  Rep.  777; 
Levy  V.  Superior  Court,  167  U.  S.  175,  177,  42 
L.  ed.  126,  127,  17  Sup.  Ct.  Rep.  769 ;  Chi- 
cago d  N.  W.  R.  Co.  V.  Chicago,  164  U.  S. 
454,  457,  41  L.  ed.  511,  512,  17  Sup.  Ct.  Rep. 
129;  Anshro  v.  United  States,  159  U.  S. 
695,  698,  40  L.  ed.  310,  311,  16  Sup.  Ct.  Rep. 
187;  Hoyt  v.  Shelden  {Hoyt  v.  Thompson) 
1  Black,  518,  621,  17  L.  ed.  65,  66;  Keokuk 
d  H.  Bridge  Co.  v.  Illinois,  175  U.  S.  626, 
44  L.  ed.  299,  20  Sup.  Ct.  Rep.  205. 

Although  the  state  court  may  have  de- 
cided a   Federal   question,  it  must  appear 
,  that  the  particular  Federal  question  sought 
to  be  raised  here  was  also  decided. 

Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  248,  46  L.  ed.  171,  176,  22  Sup.  Ct. 
Rep.  120;  Chapin  v.  Fye,  179  U.  S.  127,  45 
L.  ed.  119,  21  Sup.  Ct.  Rep.  71. 

The  fact  that  the  opinion  of  the  state 
court  makes  no  reference  to  the  particular 
question  sought  to  be  presented  in  this 
court  may  be  considered  in  determining 
whether  the  question  was  called  to  the  at- 
tention of  the  state  court. 

F.  0.  Oxley  Stave  Co.  v.  Butler  County, 
166  U.  S.  648,  653,  655,  41  L.  ed.  1149,  1151, 
1152,  17  Sup.  Ct.  Rep.  709;  Kipley  v.  Ill- 
inois, 170  U.  S.  182,  186,  42  L.  ed.  998,  1001, 
18  Sup.  Ct.  Rep.  550;  Chicago  d  N.  W.  R. 
Co,  V.  Chicago,  supra;  Michigan  Sugar  Co, 
v.  Michigan  (Michigan  Sugar  Co.  v.  Dix) 
185  U.  S.  112,  113,  46  L.  ed.  829,  830,  22 
Sup.  Ct.  Rep.  581 ;  New  York  C.  d  H,  R.  R. 
Co.  V.  New  York,  186  U.  S.  269,  273,  46  L. 
ed.  1158,  1160,  22  Sup.  Ct.  Rep.  916. 

This  court  will  recognize  and  be  governed 
by  the  rule  of  practice  in  a  state  court 
prescribing  the  requirements  to  be  observed 
in  order  to  save  a  question  for  review  in 
that  court. 

Erie  R,  Co.  v.  Purdy,  185  U.  S.  148,  153, 
46  L.  ed.  847,  850,  22  Sup.  Ct.  Rep.  605. 

According  to  the  well-settled  rule  of  prac- 
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tice  in  the  supreme  court  of  Illinois,  every 
error  must  be  specifically  pointed  out  in  the 
tissignments  of  error,  and  an  error  not  as- 
signed  is  not  open  to  review. 

Berry  v.  Chicago,  192  111.  154,  61  N.  E. 
498;  Skakel  v.  People,  188  111.  291,  58  N.  E. 
1003;  Qihler  v.  Mattoon,  167  111.  18,  47 
N.  E.  319.  ' 

The. very  error  relied  upon  should  be  defi- 
niiely  and  clearly  presented,  and  the  court 
should  not  be  compelled  to  go  beyond  the 
assignment  itself  to  learn  what  the  ques- 
tion is. 

Stanley  v.  Chicago  Trust  d  Sav.  Bank,  61 
111.  App.  257. 

Errors  assigned,  but  not  noticed  or  re- 
lied on  in  the  brief  and  argument  of  coun- 
sel, will  be  regarded  as  waived  or  aban- 
doned. 

Lewis  V.  King,  180  111.  259,  54  N.  E.  330; 
Dom  V.  Ross,  177  111.  225,  52  N.  E.  321; 
Keyes  v.  Kimmel,  186  111.  109,  57  N.  E.  851 ; 
Harris  v.  Shebek,  161  111.  287,  37  N.  E. 
1015. 

Mr.  Justice  MoKenna  delivered  the 
opinion  of  the  court: 

Error  to  the  judgment  of  the  supreme 
court  of  the  state  of  Illinois  afT.rming  a 
judgment  of  the  county  court  of  Cook 
county,  confirming  an  assessment  to  defray 
the  cost  of  paving  a  street  in  the  city  of 
Chicago. 

The  proceeding  was  commenced  by  a  pe- 
tition filed  by  the  city  in  the  county  court 
of '  Cook  county,  in  accordance  with  law 
of  the  state.  The  petition  recited  an  ordi- 
nance of  the  city  providing  for  the  im- 
provement of  the  street,  and  prayed  "that 
steps  be  taken  to  levy  a  special  assessment 
for  said  improvements  in  accordance  with 
the  provisions  of  said  ordinance,  and  in  the 
manner  prescribed  by  law." 

An  order  was  mad^  in  accordance  with 
the  prayer.  An  assessment  and  report  there- 
on were  duly  made  with  an  assessment  roll 
attached,  which  exhibited  the  property  of 
plaintiff  in  error  as  assessed  and  the  amount 
for  which  it  was  assessed. 

In  pursuance  of  notice  given  to  all  parties 
to  file  objections  to  the  confirming  of  the 
assessment  roll,  plaintiff  in  error  filed  ob- 
jections thereto.  Among  his  objections 
were  the  following: 

'^Said  act  concerning  local  improvements, 
passed  Ju|ne  14,  1897,  and  all  amendments 
thereto,  are  not  only  contrary  to  the  Con- 
stitution of  Illinois,  but  they  are  also  con- 
trary to  the  Constitution  of  the  United 
States  and  to  the  14th  Amendment  thereof. 

"Said  act  concerning  local  improvements, 
said  ordinance,  which  is  the  basis  of  the 
present  proceedings,  and  all  documents  and 
orders  relating  thereto,  are  contrary  to  the 

1027 


278-281 


SUPBEMK  OOUBT  OF  THE  UNITED  STATES. 


Oct.  Tdm. 


Constitution  of  the  United  States,  and  to 
the  14th  Amendment  thereof,  because  such 
act,  ordinance,  document,  and  orders  seek 
to  depxive  objector  of  property  without  due 
process  of  law. 
[279j  **'Said  ordinance  and  proceedings  are  in 
other  respects  illegal,  unconstitutional,  and 
void.  ' 

"The  proceedings  herein  and  said^act  are 
contrary  to  the  Constitution  of  the*  United 
States,  and  tc  the  14th  Amendment  thereof, 
because  the  petitioner  herein,  under  and  by 
virtue  of  said  act  and  of  said  proceedings, 
seeks  to  deprive  these  objectors  of  their 
property  without  due  process  of  law.  Said 
proceedings  and  said  act  are  also  contrary 
to  the  Constitution  of  the  United  States, 
and  to  the  14th  Amendment  thereof,  for 
the  reasons  set  forth  in  the  several  foregoing 
objections." 

The  case  came  on  for  hearing  before  the 
court,  the  right  of  a  jury  on  the  question 
of   benefits   having  been   expressly   waived. 

Petitioner  (defendant  in  error)  intro- 
duced the  petition,  assessment  roll,  and  no- 
tice. They  were  received  in  evidence,  though 
objected  to  as  not  complying  with  or  meet- 
ing the  requirements  of  the  statute. 

Plaintiff  in  error,  to  sustain  the  issues 
"on  the  question  of  the  legal  objections," 
offered  in  evidence  the  various  resolutions 
and  proceedings  before  the  l>oard  of  local 
improvements.  They  are  set  out  in  the 
record,  but  it  is  not  necessary  to  quote 
them.  No  other  evidence  was  offered.  The 
court  overruled  the  objections. 

On  thfe  question  of  benefits  the  same  evi- 
dence was  offered  by  the  respective  parties. 
Plaintiff  in  error  objected  to  the  documents 
offered  by  the  city,  on  the  ground  that  the 
ordinance  was  illegal  and  void,  because  the 
first  resolution  of  the  board  of  local  im- 
provements in  regard  to  assessments  did  not 
contain  an  itemized  estimate  of  the  cost 
of  the  improvements,  made  uy  the  engineer, 
in  the  manner  and  form  required  by  the 
statute. 

The  objection  was  overruled  and  the  as- 
sessment confirmed,  with  some  modification, 
not  necessa;ry  to  notice.  The  judgment 
WAS  afilrmed  by  the  supreme  court  of  the 
state. 

The  bill  of  exceptions  shows  that  plain- 
tiff in  error  did  not  bring  to  the  attention 
of  the  trial  court  that  the  act  of  the  state 
isnder  which  the  assessment  was  made,  or 
[Jl80]any  of  the  proceedings,  *were  contrary  to 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  nor  did  he  assign  as  er- 
ror on  appeal  to  tho  supreme  court  that  the 
rulings  of  the  trial  court  or  its  judgments 
infringed  that  amendment. 

All  the  questions  submitted  to  the  su- 
preme eourt  and  all  the  questions  passed 
1028 


on  by  it  depended  upon  the  oonstmctioi 
of  the  statute  or  the  compliance  of  the 
proceedings  with  the  statute,  except  that 
it  was  contended  tnat  the  sections  of  the 
act  which  provided  for  the  division  of  the 
assessment  into  instalments  and  the  i«ae 
of  bonds  to  anticipate  the  payment  of  the 
instalments,  to  bear  5  per  cent  interest, 
was  unconstitutional,  in  that  the  legisla- 
ture had  no  power  to  fix  the  rate  of  interest, 
and  that  by  so  doing  a  lower  rate  of 
interest  was  prevented,  and  plaintiff  in 
error  thereby  deprived  of  his  property  with- 
out due  process  of  law.  The  court  decided 
against  both  contentions,  holding  that  *Hh» 
legislature  had  the  right  to  fix  the  rate  ci 
interest  which  said  instalments  and  bondi 
when  issued  should  bear,"  and  li  42  and 
86  of  the  local  improvement  act  "are  not 
in  conflict  with  the  Constitution."  That 
is,  the  Constitution  of  the  state. 

We  do  not  think  that. the  plaintiff  in  er- 
ror complied  with  §  709  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  575),  im 
setting  up  a  right  under  the  ConsUtutka 
of  the  United  States.  The  mere  claim  ii 
the  objections  to  the  confirming  of  the  as- 
sessment, never  afterwards  brought  to  the 
attention  of  the  trial  court  or  of  the  s«- 
preme  court,  was  not  sufficient.  There  is  do 
evidence  in  the  record  to  show  that  the  de- 
cision of  either  of  the  courts  was  invoked 
by  plaintiff  in  error  upon  a  right  daimed 
imder  the  Constitution  of  the  United  States. 

It  is  urged  that  in  the  writ  of  error  and 
petition  for  citation  it  is  stated  that  certain 
rights  and  privileges  were  claimed  under 
the  Constitution  of  the  United  States,  aad 
that  the  supreme  court  of  the  state  of  Illi- 
nois decided  against  such  rights  and  prin- 
leges,  and,  it  is  further  urged,  that  the 
chief  justice  of  the  court  allowed  the  writ 
of  error.  This  Is  not  sufficient.  Marvin  t. 
Trout,  199  U.  S.  212,  223,  ante,  157,  l«l, 
26  Sup.  Ct.  Rep.  31. 

*Nor  was  a  right  under  the  Constitatioa[t81| 
of  the  United  States  necessarily  involved  in 
the  determination  of  the  .cause.  And  the 
supreme  court  was  justified  by  its  ruling 
in  omitting  the  consideration  of  rights  urn- 
der  the  Constitution  of  the  United  Stat««^ 
According  to  the  practice  of  the  coiirt» 
an  error  not  assigned  is  not  open  to  rerirw. 
Berry  v.  Chicago,  192  III.  154,  155,  61  N. 
E.  498.  Errors  assigned,  but  not  noticed 
or  relied  on  in  the  brief  or  argument  of 
counsel,  will  be  regarded  as  waived  or 
abandoned,  heyes  v.  Kimwiel,  185  IlL  10i» 
114,  67  N.  E.  851.  And  such  rule  of  prse- 
tice  will  be  recognized  by  this  court,  frit 
/?.  Co,  V.  Purdy,  185  U.  a  148,  153,  46  L 
ed.  847,  850,  22  Sup.  Ct.  Rep.  605.  It  follovt 
that  this  court  has  not  jariadktioo  of  thif 
I  writ  of  error.     Omley  Stove  Co.  v.  Botkr 

MS  V.l» 


itOo. 


Pbabson  v.  Williams. 


281 


County,  160  U.  8.  648,  41  L.  ed«  1149,  17 
Sap.  Ct.  Rep.  700;  Capital  City  Dairy  Co. 
V.  Ohio,  183  U.  S.  238,  46  L.  ed.  171,  22 
Sup.  Ct.  Rep.  120;  Chapin  v.  Fye,  179  U. 
&  127,  45  L.  ed.  119,  21  Sup.  Ct  Rep.  71. 
Writ  dismiMed. 


PETER    PEARSON    and    Enoch    Pearson, 

Petitioners, 

V. 

WILLIAM  WILLIAMS,  United  States 
Commissioner  of  Immigration  at  the  Port 
of  New  York. 

(S€«  8.  C  Reporter's  ed.  281-286.) 

Allen  ImmlanrAnta— deportation— aecond 
hearlniT'—  The  second  hearing  before  a 
board  of  special  inquiry,  as  a  result  of  which 
a  deportation  of  certain  British  aliens  was 
ordered,  could  be  directed  by  the  Secretary 
of  Commerce  and  Labor,  acting  under  the 
authority  conferred  upon  him  by  the  act 
of  March  3,  1903  (32  Stat,  at  L.  1213,  U. 
8.  Comp.  Stat.  Supp.  1905,  p.  284),  f  21. 
to  deport,  within  three  years  after  landing 
or  entry,  an  alien  found  to  be  unlawfully 
within  the  United  States,  although  the  first 
decision  of  the  board  of  inquiry,  at  the  time 
of  landing,  was  unanimously  in  favor  of  the 
Immigranta,  and  such  decision  is,  by  the 
express  provisions  of  |  2S,  declared  to  be 
flnaL 

[No.  237.] 

Argued  April  19,  20, 1906,    Decided  May  U, 

1906, 

m 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
reversed  an  order  of  the  Circuit  Court  for 
the  Southern  District  of  New  York,  dis- 
charging, on  habeas  corpus,  certain  alien 
immigrants  whose  deportation  was  ordered 
as  a  result  of  a  second  hearing  before  a 
board  of  special  inquiry.     Affirmed, 

See  same  case  below,  136  Fed.  734. 

The  facts  are  stated  in  the  opinion. 

Mr.  Eugene  Treadwell  argued  the  cause 
and  filed  a  brief  for  petitioners : 

Where  the  language  of  a  statute  is  not 
tmbiguouB,  its  plain  import  must  be  fol- 
lowed, and  there  is  no  room  for  construc- 
tion. 

United  States  v.  Bowen,  100  U.  S.  508, 
613,  25  L.  ed.  631,  632;  Tompkins  v. 
Bunter,  149  N.  Y.  117,  43  N.  E.  632. 

Tho  rule  of  construction  to  be  followed 
with  regard  to  the  present  act  is  the  same 

NOTB. — On  the  importation  of  contract  labor 
—see  note  to  United  States  ▼.  Parsons,  66 
C.  C.  A.  188. 
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as  with  regard  to  the  original  act  of  Febru** 
ary  2«,  1885. 

In  construing  these  ^tutes  we  are  to 
get  at  the  spirit  and  meaning  of  the  act, 
regarding  the  evil  which  it  is  designed  to 
remedy,  and  looking  at  the  situation  as  it 
existed,  including  the  interpretation  by  the 
courts  of  the  previous  statutes  as  they  were 
known  to  Congress  at  the  time  of  the  pas- 
sage of  the  present  act. 

Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  463,  36  L.  ed.  227,  • 
229,  12  Sup.  Ct.  Rep.  511 ;  United  States  v. 
Wong  Kim  Ark,  169  U.  S.  649,  657,  42  L. 
ed.  890,  894,  18  Sup.  Ct.  Rep.  456;  Re 
Eilis,  124  Fed.   637. 

In  all  of  these  cases  hitherto  arising 
under  the  contract  labor  laws  the  court  held 
that,  under  the  terms  of  the  statute,  the 
decision  of  the  immigration  officer  was  only 
final  "when  adverse  to  the  alien." 

Lem  Moon  Sing  v.  United  States,  158  U, 
S.  538,  547,  39  L.  ed.  1082,  1085,  15  Sup.  Ct. 
Rep.  967 ;  Li  Sing  v.  United  States,  180  U.  S. 
490,  45  L.  ed.  636,  21  Sup.  Ct.  Rep.  449; 
U'nlted  States  v.  Lou  Sun  Ho,  85  Fed.  422; 
Chain  Chio  Fong  v.  United  States,  66  C.  C. 
A.  220,  133  Fed.  154;  Japanese  lihmigrant 
Case  {Yamataya  ▼.  Fisher)  189  U.  S.  86, 
47  L.  ed.  721,  23  Sup.  Ct.  Rep.  611. 

Material  change  of  expression  imports 
cliange  of  intention. 

26  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  652; 
United  States  v.  Bashaw,  1  C.  C.  A.  653,  4 
U.  S.  App.  360,  50  Fed.  749. 

A  change  made  after  judicial  interpre- 
tation of  the  previous  enactment  infers  that 
the  interpretation  was  before  the  legisla- 
ture, and  the  change  is  presumed  to  have 
been  made  to  obviate  that  interpretation. 

United  States  v.  Mooney,  116  U.  S.  104, 

29  L.  ed.  550,  6  Sup.  Ct.  Rep.  304;  United 
States  V.  Central  P.  R.  Co.  118  U.  S.  235, 

30  L.  ed.  173,  6  Sup.  Ct.  Rep.  1038;  United 
States  V.  Le  Bris,  121  U.  S.  278,  30  L.  ed. 
946.  7  Sup.  Ct.  Rep.  894;  Crawford  v.  Burke, 
195  U.  S.  176,  190,  49  L.  ed.  147,  152,  25 
Sup.  Ct.  Rep.  9. 

Terms  which  have  acquired,  through  judi- 
cial interpretation,  a  well-understood  legis- 
lative meaning,  are  presumed  to  be  used  by 
the  legislature  in  the  sense  determined  by 
the  auUioritative  decisions. 

The  Abhottsford  {The  Ahhottsford  v. 
Johvson)  98  U.  S.  440,  25  L.  ed.  168;  Kep- 
ner  v.  United  States,  195  U.  S.  100,  124,  49 
L.  ed.  114,  122,  24  Sup.  Ct.  Rep.  797;  H. 
Hackfeld  d  Co.  v.  United  States,  197  U.  S. 
451,  49  L.  ed.  830,  25  Sup.  Ct.  Rep.  456; 
Japanese  Immigrc^t  Ca^e  {Yamataya  v.  ' 
Fisher)  189  U.  S.  98,  47  L.  ed.  724,  23  Sup. 
Ct.  Rep.  611;  United  States  v.  Yamasaka, 
40  C.  C.  A.  454,  100  Fed.  405;  Re  Li  Sing, 
30  C.  C.  A.  461,  58  U.  S.  App.  1,  86  Fed.  896. 
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The  present  case  presents  an  entirely  dif- 
ferent aspect,  and  the  statutes  now  in  force 
are  significantly  different  from  those  in- 
volved under  the  earlier  decisions. 

A  construction  of  the  statute  which  would 
permit  the  Secretary,  under  warrant  pro- 
ceedings, to  review  proceedings  already  had 
under  §§  24,  25  of  the  act  of  March  3d, 
1903,  resulting  unanimously  in  favor  of  the 
admission  of  the  aliens,  would  make  the 
act  conflict  with  the  recognized  principles 
of  justice,  and,  therefore,  is  not  to  be 
adopted. 

Japanese  Immigrant  Case  {Yamataya  v. 
Fisher)  189  U.  S.  99,  100,  47  L.  ed.  725, 
726,  23  Sup.  Ct.  Rep.  611. 

Statutes  should  receive  a  sensible  con- 
struction, such  as  will  effectuate  the  legis- 
lative intention,  and,  if  possible,  so  as  to 
avoid  an  unjust  or  an  absurd  conclusion. 

Lou  Ou7  Bew  v.  United  States,  144  U.  S. 
47,  59,  36  L.  ed.  340,  344,  12  Sup.  Ct.  Rep. 
517;  Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  227,  12  Sup. 
Ct.  Rep.  511;  Henderson  v.  New  York 
{Henderson  v.  Wickham)  92  U.  S.  259,  23 
L.  ed.  643 ;  United  States  v.  Kirby,  7  Wall. 
482,  19 'L.  ed.  278;  Oates  v.  First  Nat,  Bank, 
100  U.  S.  239,  25  L.  ed.  580. 

Wliile  the  courts  have  held  that  they 
would  not  consider  the  question  of  the  suf- 
ficienc}'  of  the  evidence  upon  which  the  im- 
migration officials  have  decided  or  issued 
their  warrant,  nevertheless,  as  the  law  re- 
quired some  evidence,  the  courts  have  al- 
ways reserved  the  right  to  hold  as  matter 
of  law  ^hat  there  was  no  evidence  on  which 
the  conclusion  could  be  rested  or  action 
based. 

United  States  ex  rel.  Turner  v.  Williams, 
194  U.  S.  279,  284,  48  L.  ed.  979,  981,  24 
Sup.  Ct.  Rep.  719. 

Messrs,  Eugene  Treadu>ell  and  Edtoard 
Lauterhaoh  also  filed  a  brief  for  petition- 
ers. 

Assistant  Attorney  General  Robb  argued 
the  cause  and  filed  a  brief  for  respondent: 

Repeals  by  implication  are  not  favored, 
and  when  two  statutes  cover  in  whole  or  in 
part  the  same  matter,  and  are  not  abso- 
lutely irreconcilable,  effect  should  be  given, 
if  possible,  to  both  of  them. 

United  States  v.  Oreathouse,  166  U.  S. 
601,  41  L.  ed.  1130,  17  Sup.  Ct.  Rep.  701. 

The  finality  of  the  board's  decision  upon 
right  to  land,  and  right  of  Secretary  to  de- 
port excluded  classes,  allowed  by  board  to 
land  through  fraud  or  mistake,  are  con- 
sistent. 

United  States  v.  Lau  Sun  Ho,  85  Fed. 
422;  Chain  Chio  Fong  v.  United  States,  66 
0.  C.  A.  220,  133  Fed.  154. 

Congress  has  power  to  authorize  the  Sec- 
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retary  to  deport  aliens  allowed  by  board  to 
land. 

Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  37  L.  ed.  905,  13  Sup.  Ct  Rep. 
1016. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  case  comes  here  by  certiorari.  198 
U.  S.  585.  49  L.  ed.  1174,  25  Sup.  Ct  Rep. 
805.  It  is  a  writ  of  habeas  corpus,  ad- 
dressed to  the  Secretary  of  Conunerce  and 
Labor  and  to  the  commissioner  of  immigra- 
tion of  the  port  of  New  York,  on  which  the 
circuit  court  made  an  order  discharging  the 
petitioners,  but  the  circuit  court  of  appeals 
reversed  the  order  by  a  divided  court  138 
Fed.  734.  The  return  to  the  writ  discloses 
that  the  petitioners  are  British  aliens,  that 
they  arrived  in  New  York  on  February  1, 
1904,  were  detained  for  examination  by  a 
board  of  special  inquiry,  were  examined, 
pnd  were  allowed  to  land.  The  return  fur 
ther  shows  that  afterwards,  in  March,  they 
were  arrested  by  order  of  the  said  Secretary, 
and  after  another  hearing  before  a  board  of 
special  inquiry  were  ordered  to  be  returned 
to  England,  as  being  in  this  country  in  viola- 
tion of  the  acts  of  Congress  touching  the 
matter.  The  only  question  is  wnether  the 
Secretary  had  the  right  to  direct  the  second 
hearing  and  to  make  tlie  order  of  deporta- 
tion under  |  21  of  the  act  of  March  3, 
1903,  chap.  1012,  when  there  had  been  an 
inquiry  at  the  time  of  the  petitioners' 
landing,  and  a  decision  in  their  favor  under 
§  26,  32  Stat  at  L.  1218,  1220  (U.  S. 
Comp.  Stat  1905,  Supp.  pp.  284,  287).  It 
is  proper  to  add,  as  giving  more  dramatic 
force  to  the  contention  of  the  petitioners, 
that  the  proceedings  upon  both  inquiries  are 
incorporated  into  the  return  by  reference, 
and  that  they  appear  to  have  been  before 
the  same  persons,  vtpon  the  same  question, 
namely,  whether  the  petitioners  came  to 
this,  countiy  under  contract  to  perform 
labor,  contrary  to  the  statutes  of  the  United 
States.  Act  of  February  26,  1885,  chap. 
164  (23  Stet  at  L.  332,  U.  S.  Comp.  Stat 
1901,  p.  1290)  ;  February  23,  1887,  chap. 
220  (24  Stat  at  L.  414);  March  3,  1891, 
chap.  551  (26  Stat  at  L.  1084,  U.  S.  Comp. 
Stat  1901,  p.  1294) ;  March  3,  1903,  chap. 
1012  (32  Stat  at  L.  1213,  U.  S.  Comp.  SUt 
Supp.  1905,  p.  274).  See  also  acts  of  Oc- 
tober *19,  1888,  chap.  1210  (25  Stat  at  L.[28ai 
566,  U.  S.  Comp.  SUt  1901,  p.  1294); 
March  3,  1893,  chap.  206  (27  Stat  at  L. 
569,  U.  S.  Comp;  Stat  1901,  p.  1300); 
August  18,  1894,  chap.  301  (28  Stat  at  L. 
390,  U.  S.  Comp.  Stat  1901,  p.  1303). 

It  is  provided  by  §  24  of  the  above-men- 
tioned act  of  1903  that  "every  alien  who  may 
not  appear  to  the  examining  immigrant  in- 
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spector  at  the  port  of  arrival  to  be  dearly 
and  beyond  a  doubt  entitled  to  land  shall  be 
detained  for  examination  in  relation  thereto 
by  a  board  of  special   inquiry."     The  fol- 
lowing section,  §   25,  directs  the  appoint- 
ment of  such  boards  as  shall  be  necessary 
for  the   prompt  determination  of  cases  of 
aliens  detained,  to  consist  of  three  members, 
to  be  selected  from  the  immigrant  officials 
in  the    service.    "Such   boards   shall    have 
authority   to   determine  whether   an   alien 
who  has  been  duly  held  shall  be  allowed 
to  land  or  be  deported."    They  are  to  keep 
records,  "and  the  decision  of  any  two  mem- 
bers of  a  board  shall  prevail  and  be  final," 
subject  to  appeal  by  the  alien  or  a  dissent- 
ing member  "through  the  commissioner  of 
immigration  at  the  port  of  arrival  and  the 
Commissioner   General   of  Immigration,   to 
the  Secretary  of  the  Treasury"    (now  the 
Secretary  of  Commerce  and  Labor,  act  of 
February  14,  1903,  chap.  552,   S§  4,  7,  10 
[32  Stat,  at  L.  826,  828,  829,  U.  S.  Comp. 
Stat.  Supp.  1905,  pp.  65,  69,  70] ) ,  "whose  de- 
cision shall  then  be  final."    In  this  case  the 
first  decision  of  the  board  was  unanimous, 
and  the  petitioners  contend  that  it  was  final 
by  the  very  words  of  the  act. 

On  the  other  hand,  it  is  provided  by  §  21 
"that  in  case  the  Secretary  of  the  Treas- 
ury shall  be  satisfied  that  an  alien  has  been 
found  in  the  United  States  in  violation  of 
this  act,  he  shall  cause  such  alien,  within 
the  period  of  three  years  after  landing  or 
entry  therein,  to  be  taken  into  custody  and 
returned  to  the  country  whence  he  came," 
with  details  as  to  the  method.  It  is  insisted 
by  the  government  that  this  power  is  not 
qualified  or  cut  down  by  §  25.  Of  course, 
if  the  government  is  right  on  the  construc- 
tion of  the  act,  there  is  no  question  of  the 
validity  of  the  provision.  By  that  construc- 
tion the  finality  given  to  the  decision  of 
the  board  is  only  a  finality  consistent  with 
and  subject  to  §  21,  as,  conversely,  by  that 
contended  for  on  the  other  side,  the  power 
l«84]of  the  Secretary  is  subject  to  §  26.  ♦On  the 
former  view  the  United  States  admits  aliens 
conditionally,  and  preserves  that  condition 
notwithstanding  a  preliminary  decision  in 
their  favor  by  a  board  which  it  provides. 
The  authority  of  Congress  to  impose  such 
conditions  hardly  was  disputed  and  is  not 
open  to  doubt.  Lem  Moon  Sing  v.  United 
States,  158  U.  S.  538,  543,  39  L.  ed.  1082, 
1084,  15  Sup.  Ct.  Rep.  967 ;  yiahimura  Ekiu 
V.  United  States,  142  U.  S.  651,  35  L.  ed. 
1146,  12  Sup.  Ct.  Rep«  336;  Japanese  Immi- 
ffmnt  Case,  189  U.  S.  86,  97,  99,  47  L.  ed. 
721,  724,  725,  23  Sup.  Ct.  Rep.  611.  The 
only  question  is  what  it  has  done. 

Some  meaning  must  be  found  for  $  21, 
no  less  than  for  $  25.  For  the  petitioners 
it  is  said  that  §  21  is  satisfied  by  confining 
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the  power  of  the  Secretary  to  cases  where 
a  board  of  special  inquiry  has  not  acted. 
But  this  would  limit  his  action  to  a  very 
narrow  scope,  since  the  act  provides  for 
such  a  board  in  every  case  where  the  alien 
does  not  appear  to  the  inspector  "to  be 
clearly  and  beyond  a  doubt  entitled  to  land." 
Section  24,  quoted  above.  Again,  it  would 
defeat,  in  great  measure,  the  policy  of  the 
original  act  of  October  19,  1888,  chap. 
1210,  §  1  (25  SUt.  at  L.  566,  U.  S.  Comp. 
Stat.  1901,  p.  1294),  (see  also  act  of  March 
3,  1891,  chap.  551,  §  11  [26  Stat,  at  L.  1086, 
U.  S.  Comp.  Stat.  1901,  p.  1299]),  which  ob- 
viously was  to  give  a  chance  for  fuller  in- 
vestigation than  is  possible  at  the  moment 
of  landing,  when  any  inquiry  necessarily 
must  be  of  a  very  summary  sort.  See  Japor 
nese  Immigrant  Case,  189  U.  S.  86,  99, 47  L. 
ed.  721,  725,  23  Sup.  Ct.  Rep.  611.  Yet  this 
policy  is  emphasized  and  reinforced  by 
changing  the  period  of  probation  from  one 
year  to  three,  while  in  other  respects  S  21 
follows  almost  literally  the  words  of  the  ear- 
lier act.  The  petitioners'  construction  also 
would  empty  the  requirement  in  §  20  that 
"any  alien  who  shall  come  into  the  United 
States  in  violation  of  law"  shall  be  deported, 
of  the  greater  part  of  its  natural  meaning, 
since  it  would  limit  it  to  such  aliens  only  as 
appeared  to  the  inspector  to  be  entitled 
beyond  a  doubt  to  land,  and  for  that  reason 
escaped  a  board  of  special  inquiry  before 
they  came  in. 

Turning  now  to  §  25,  that  section  seems 
to  us  to  disclose  additional  reasons  on  the 
government's  side.  The  board  is  an  in- 
strument of  the  executive  power,  not  a 
court.  It  is  made  up,  as  we  have  mentioned, 
of  the  immigrant  officials  in  the  *servi^o.[2851 
subordinates  of  the  commissioner  of  immi- 
gpration,  whose  duties  are  declared  to  be  ad- 
ministrative by  §  23.  Decisions  of  a  simi- 
lar type  long  have  been  recognized  as  deci- 
sions of  the  executive  department,  aUd  can- 
not constitute  res  judicata  in  a  technical 
sense.  Nishimura  Ekiu  v.  United  States, 
supra;  Fong  Yue  Ting  v.  United  States, 
149  U.  S.  698,  713.  37  L.  ed.  905,  913,  13 
Sup.  Ct.  Rep.  1016;  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538,  39  L.  ed.  1082, 
15  Sup.  Ct.  Rep.  967;  Fok  Yung  Yo  v. 
United  States,  185  U.  S.  296,  305,  46  L. 
ed.  917,  921,  22  Sup.  Ct.  Rep.  686;  Japan- 
ese Immigrant  Case,  189  U.  S.  86,  98,  47 
L.  ed.  721,  724,  23  Sup.  Ct.  Rep.  611; 
United  States  v.  Ju  Toy,  198  U.  S.  253, 
263,  49  L.  ed.  1040,  1044,  25  Sup.  Ct. 
Rep.  644.  The  decisions  necessarily  are 
made,  as  we  have  said,  in  a  summary  way, 
in  order  to  reach  the  "prompt  determina- 
tion" declared  by  §  25  to  be  an  object.  The 
board  has  no  power  to  compel  witnesses  to 
attend,   but,    as   was   said    by   the   circuit 
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court  of  appeals,  must  decide  upon  such 
evidence  as  is  at  hand  or  is  readily  ac- 
cessible. These  are  considerations  against 
the  likelihood  that  Congress  meant  sucn 
decisions  to  be  binding  upon  the  Secretary 
of  Commerce  and  Labor,  the  superior  oiticei 
of  the  members  of  the  board.  On  the  other 
hand,  there  is  a  plain  and  sufficient  meaning 
for  the  words  making  their  decision  final, 
and  that  is,  that  it  shall  be  final  where 
it  is  most  likely  to  be  questioned, — in  the 
courts. 

It  is  true  that  the  decision  hardly  will 
be  questioned  in  the  courts  except  when  it 
is  against  the  right  to  land.  In  the  earlier 
acts  the  decision  of  an  inspector  was  made 
final  in  terms,  only  "when  adverse  to  such 
right."  Act  of  March  3,  1891,  chap.  551,  § 
8  (26  Stat,  at  L.  1085,  U.  S.  Comp.  Stat. 
1901,  p.  1298).  Since  then,  it  is  said, 
Congress  has  gone  on  increasing  the  im- 
portance of  the  decision,  first,  by  providing 
a  board  in  cases  of  doubt,  with  a  limited 
appeal  (act  of  March  3,  1893,  chap.  206, 
§  5  [27  Stat,  at  L.  670,  U.  S.  Comp.  Stat. 
1901,  p.  1302] ) ,  and  then  by  enlarging  the 
right  of  appeal  and  extending  the  finality  of 
the  ultimate  decision  to  every  case,  by  the 
present  §  25.  But  this  appears  to  us  to 
strain  and  even  pervert  the  conclusions  to 
be  drawn  from  the  change.  There  can  be 
no  doubt,  we  think,  that  the  provision  of 
the  act  of  1891  referred  to  the  courts.  The 
adverse  decision  of  an  inspector  would  be 
followed  by  deportation  imless  that  should 
[286] be  stopped  by  habeas  corpus.  To  'prevent 
a  retrial  in  that  event  the  provision  was 
passed.  It  is  not  likely  that  the  purpose 
was  changed  when  the  words  "when  adverse 
to  such  right"  were  dropped.  More  prob- 
ably they  were  omitted  simply  as  superflu- 
ous. If  the  question  ever  could  arise  in 
the  courts,  except  when  the  alien  was  or- 
dered to  be  deported,  there  was  no  reason 
why  the  decision  to  admit  should  not  be 
given  an  effect  equal  to  that  of  a  decision 
to  exclude.  If  the  question  could  arise 
only  in  the  former  case,  there  was  no  neaH 
of  the  omitted  clause.  But  the  matter 
which  was  before  the  mind  of  Congress  pre- 
sumably was  that  which  had  been  before 
it  on  the  former  occasion,  which  had  been 
the  subject  of  judicial  discussion  {Lem 
Moon  Sing  v.  United  StateSf  supra;  Foh 
Yung  Yo  v.  United  States^  185  U.  S.  296, 
304,  305,  46  L.  ed.  917,  921,  22  Sup.  Ct. 
Rep.  686),  and  which  was  not  quite  dis- 
posed of  until  the  last  term  of  this  court 
{United  States  v.  Ju  Toy,  198  U.  S.  253, 
49  L.  ed.  1040,  25  Sup.  Ct.  Rep.  644). 

Tliere  was  a  suggestion  at  the  argument 

that  the  decision  of  the  Secretary  was  not 

warranted  by  the  evidence.    But  if,  for  the 

.purposes  of  decision,  we  assume  that  ques- 
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tion  to  be  open,  we  do  not  think  that  it 
needs  discussion.  We  are  of  opinion  that 
the  decision  of  the  Circuit  Court  of  Appeals 
was  right. 

Judgment  affirmed. 

Mr.  Justice  Harlan,  Mr.  Justice 
er,  and  Mr.  Justice  Peekkaai  disaoit. 


•OSCAR  D.  HALSELL,  Oscar  G.  Lee,  Leon  :tSl 
idas  L.  Land,  Daniel  P.  Wright,  and  Jean 
H.  Everest,  Appellant; 

V, 

WILLIAM  C.  RENFROW  and  R.  J.  Ed- 
wards. 

(See  S.  C.  Reporter's  ed.  287-295.) 


1.  Appeal— >from     ten^torial 

▼lew  of  facts.— On  an  appeal  from  a  jndv- 
ment  of  a  territorial  supreme  court,  aAnniaf 
the  judgment  of  the  court  of  first  Iprtipce. 
which,  after  hearing  the  eTidenoe.  found  all 
the  Issues  in  a  suit  for  specific  performsaet 
In  favor  of  the  defendants,  the  Supreat 
Court  of  the  United  States  will  ordlaarilj. 
In  reviewing  the  facts,  confine  Itself  t» 
questions  of  the  admissibility  of  erideoei 
and  whether  there  was  any  evidence  to  sus- 
tain the  conclusion  reached,  where  such  It 
the  practice  In  the  territorial  court. 

Note. — A»  to  review  by  the  United  8Utt$ 
Supreme  Court  of  territorial  decision* — tM 
note  to  Miners*  Bank  v.  Iowa,  13  L  ed.  U.  S. 
867. 

Oil  the  effect  of  the  defendanVt  incbOitw  te 
specifically  perform  upon  the  furisdietion  ef 
chancery  over  th^  suit — see  note  to  Morsaa  ▼. 
Bell,  16  L.R.A.  614. 

On  the  sufficiency  of  the  memomndtim  ts 
satisfy  the  statute  of  fmuds — see  ootei  to 
Louisville  Asphalt  Varnish  Co.  ▼.  Lorlck.  t 
L.R.A.  212;  Ments  t.  Newwitter.  11  L.R  A.  97; 
Lewis  V.  Wood,  11  L.R.A.  143;  and  Harrr  t, 
Coombe,  7  L.  ed.  U.  S.  295. 

On  part  performance  to  justify  spe**^  p^^ 
formance  of  a  verbal  contract — see  D<>Tet  ts 
Frame  v.  Frame,  5  L.R.A.  323.  and  De  SoUsr 
V.  Hanscome,  39  L.  ed.  U.  8.  956. 

Undelivered    deed   as    memorandum    to  seHstt 
statute  of  frauds, 

A  sharp  conflict  exists  on  the  qoeftSsa 
whether  an  undelivered  deed  will  satisfy  tte 
statute  of  frauds.  Cases  answering  the  qset 
tlon  In  the  afllrmatlve  are  Jenkins  ▼.  Barrlsoa. 
66  Ala.  34S ;  Griel  T.  Lomax.  89  Ala.  410,  I 
So.  741 ;  Johnston  t.  Jones,  85  Ala.  286.  i  ta 
748;  MaGee  v.  Blankenshlp,  95  N.  C  seS: 
Bowles  V.  Woodson,  6  Gratt,  78. 

Some  authorities  take  the  same  vlcv  when 
the  deed  supplies  the  terms  of  the  coatrsct 
taken  In  connection  with  other  wrlttnga  Tte;«r 
V.  Luce,  22  Ohio  St  62 :  Work  v.  Cowbkk.  SI 
111.  817. 

Under  this  view  an  undelivered  deed  Is  aoC 
of  Its  own  motion,  and  aside  from  any  eoatTs«t 
to  which  It  may  be  related,  a  snfldeBt  writlaff 
to  meet   the   requlrtments   oC   the  statute  ti 
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t.  Appeal— from  territorial  court— 're- 
Tie  w  of  factJi.*A  judgment  of  the  sapreme 
court  of  the  territory  of  Oklahoma,  affirming 
the  Judgment  of  the  court  of  first  instance, 
which,  after  hearing  the  evidence,  found  the 
issues  in  a  suit  for  specific  performance  in 
faTor  of  the  defendants,  must  be  affirmed  on 
appeal,  where  there  is  evidence  which  would 
sustain  a  finding  in  favor  of  the  defend- 
ants upon  an  issue  in  the  pleadings  as  to 
wliether  the  property  covered  by  the  agree- 
ment had  been  conveyed  to  a  third  person 
(or  value  and  without  notice. 


8.  Specific  performance— effect  of  sale 
to  third  periioii.— Specific  performance  of 
an  agreement  to  convey  land  cannot  l>e  de- 
creed, where  the  vendor  has  sold  the  prop- 
erty to  one  who  is  free  from  all  equities. 

4.  Contracts— Hitatnte  of  frauds— mem- 
orandnm.—  The  vendor's  execution  of  the 
deed  and  his  written  communication  to 
the  vendees  that  he  had  deposited  such  deed 
in  a  bank,  for  delivery  to  them  upon  payment 
of  the  purchase  price,  does  not  satisfy  the 
requirement  of  Okla.  Laws  1897,  chap.  8,  §  4, 
that  no  contract  relating  to  real  estate 
**shall  be  valid  until  reduced  to  writing 
and  subscribed  by  the  parties  thereto,"  even 
assuming  that  a  memorandum  to  be  gathered 
from  connected  documents  may  be  sufficient, 
where  the  vendees  were  unwilling  to  accnpt 
the  deed  unless  given  a  fuller  and  more  un- 
disputed possession  than  could  be  given  at 
the  time. 

5.  Specific  performance  —  statate  of 
frauds— part  performance.—  There  has 
been  no  such  part  performance  as  Justifies 
specific  performance  of  an  oral  agreement  to 
convey  land  where  all  the  steps  looking  to- 
ward performance  were  disputed  by  a  lessee 
in  possession. 

[No.  254.1 

Buhmiited   April    20,    1906.    Decided    May 

U,  1906. 

APPEAL  from  the  Supreme  Court  of' the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  aflBrmed  a  judgment  for  defend- 
ants in  an  action  tried  before  a  judge  of 
that  court  for  "the  specific  performance  of 
tn  agreement  to  convey  land.     Affirmed. 

See  same  case  below,   14  Okla.   674,   78 
Pac.  118. 


The  facts  are  stated  !<n  the  opinion. 

Mr.  Jean  H.  Everest  submitted  the 
cause  for  appellants.  Mr,  Henry  H.  Howard 
was  on  his  brief: 

A  complete  contract,  binding  under  the 
Oklahoma  statute,  may  be  gathered  from 
letters,  writings,  and  telegrams  between 
the  parties,  and  relating  to  the  subject-mat- 
ter of  the  contract. 

Beckwith  v.  Talbot,  95  U.  S.  289,  24  L.  ed. 
496;  Ryan  v.  United  States,  136  U.  S.  68, 
34  L.  ed.  447,  10  Sup.  Ct.  Rep.  913;  Bibb  v. 
Allen,  149  U.  S.  481,  37  L.  ed.  819,  13  Sup. 
Ot.  Rep.  950. 

A  deed  delivered  only  for  purposes  of 
examination,  or  if  the  previous  memoran- 
dum of  sale  had  been,  for  any  reason,  fatal- 
ly defective  under  the  statute  r>f  frauds,  is 
competent  for  the  purpose  of  showing  the 
precise  location  of  the  property  which  the 
memorandum  of  sale  was  intended  to  em- 
brace. 

Ryan  ▼.  United  States,  136  U.  S.  68,  34 
L.  ed.  447,  10  Sup.  Ct.  Rep.  913. 

There  is  no  such  thing  as  a  specialty  or 
distinction  between  that  and  a  simple  con- 
tract under  our  law,  and  no  statute  of 
frauds  requiring  the  consideration  to  be  ex- 
pressed in  any  case  where  the  contract  is  re- 
quired to  be  in  writing,  in  view  of  which, 
a  sufficient  consideration  being  expressed, 
the  true  consideration  may  be  shown  by 
parol  where  the  contract  is  sought  to  be 
avoided  under  the  statute  of  frauds,  as 
well  as  in  any  other  case. 

Kickland  v.  Menasha  Wooden  Ware  Co. 
08  Wis.  34,  60  Am.  Rep.  831,  31  N.  W.  471; 
Williams  v.  Robinson,  73  Me.  186,  40  Am. 
Rep.  362;  Oass  v.  Hawkins,  Thomp.  Tenn. 
Cas.  238;  Whitby  v.  Whitby,  4  Sneed,  473; 
Thomburg  v.  Masten,  88  N.  C.  293. 

The  statute  requiring  the  authority  of 
the  agent  to  be  in  writing  refers  to  tho 
agent  of  the  vendor,  and  not  of  the  vendee. 
And  the  agent  of  the  purchaser  may  make 
a  good  contract  within  the  statute  of  frauds 
without  disclosing  his  principal,  and  the 
true  relation  may  be  shown  by  parol. 


fraads,  where  it  does  not  recite  the  terms  of 
the  contract  Kopp  v.  Relter.  146  111.  437,  22 
L.R.A.  273,  87  Am.  St.  Rep.  156.  34  N.  B.  942. 
The  great  weight  of  authority,  however,  is 
to  the  effect  that  an  undelivered  deed,  whether 
or  not  the  terms  of  the  contract  are  fully  re- 
cited in  it,  will  not  of  itself  constitute  a  memo- 
randum of  the  contract  which  will  satisfy  the 
statute  of  frauds.  Sands  t.  Thompson,  43  Ind. 
18;  Graham  v.  Thels,  47  Ga.  479;  Cagger  v. 
Lansing,  43  N.  Y.  550,  Reversing  57  Barb. 
421;  Allebach  v.  Godshalk,  116  Pa.  329,  19  W. 
M.  C.  445,  9  Atl.  444 ;  Hawkins  v.  Holmes,  1  P. 
Wms.  770;  Sullivan  v.  O'Neal,  66  Tex.  433,  1 
S.  W.  185;  Henderson  v.  Beard,  51  Ark.  483, 
11  8.  W.  766;  Nichols  v.  Oppermann,  6  Wash. 
618.  34  Pac  162;  Overman  v.  Kerr,  17  Iowa, 
202  IT.  8. 


485  ;  Wler  v.  Batdorf ,  24  Neb.  83,*  38  N.  W.  22 ; 
Comer  v.  Baldwin,  16  Minn.  172,  Gil.  151; 
Parker  v.  Parker,  1  Gray,  409 ;  Day  v.  Lacasse, 
85  Me.  242,  27  Atl.  124;  Thomas  v.  Sowards, 
25  Wis.  631 ;  Campbell  v.  Thomas,  42  Wis.  437, 
24  Am.  Rep.  427 ;  Swain  v.  Burnette,  89  Cal. 
564,  26  Pac.  1093;  Freeland  v.  Charnley,  80 
Ind.  132 ;  Popp  v.  Swanke,  68  Wis.  364,  31  N. 
W.  916,  and  see  note  to  Kopp  v.  Relter,  22 
L.R.A.  273,  where  these  cases  are  discussed. 

The  more  recent  cases  take  the  same  view, — 
that  an  undelivered  deed  will  not  take  the  con- 
tract out  of  the  statute  of  frauds.  Schneider 
V.  Vogler,  5  Neb.  (Unof.)  246,  97  N.  W.  1018; 
Wilson  V.  Winters,  108  Tenn.  898,  67  S.  W. 
800;  Morrow  v.  ifoore,  98  Me.  373,  99  Am. 
St.  Rep.  410,  57  Atl.  81. 
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Tewkshury  y.  Hotoard,  138  Ind.  103«  37 
N.  E.  355;  Roekl  ▼.  Haumeaaer,  114  Ind. 
811,  15  N.  £.  345;  2  Parsons,  Contr.  7th  ed. 
p.  680. 

The  conduct  of  the  parties  took  the  trans- 
action out  of  the  statute. 

Anson,  Ck)ntr.  p.  82;  Allen  y.  Moore,  30 
Colo.  307,  70  Pac.  682;  Lawson,  Contr.  § 
475;  Overatreei  v.  Rice,  4  Bush,  1,  96  Am. 
Dec.  270;  Ryan  v.  Dow,  34  N.  T.  307,  90  Am. 
Dec.  696. 

Messrs.  Jolin  W.  Bliartel  and  James 
B*  Keaton  submitted  the  cause  for  ap- 
pellees.   Mr.  Frank  WeUs  was  on  the  brief: 

Either  the  act  of  April  7th,  1874,  applies 
to  Oklahoma  so  far  as  to  require  that,  on 
appeal,  a  statement  of  the  facts  in  the  na- 
ture of  a  special  verdict  be  made  by  the 
court  below,  and  that,  in  the  absence  of 
such  a  statement,  the  evidence  will  be  as- 
sumed to  sustain  the  judgment,  or  this 
court  stands  in  the  positicm  of  the  supreme 
court  of  the  territory,  without  power  to 
weigh  the  evidence. 

Comstock  V.  Eagleton,  196  U.  S.  99,  49 
L.  ed.  402,  25  Sup.  Ct  Rep.  210;  Oklahoma 
City  V.  McMaster,  196  U.  S.  529,  49  L.  ed. 
587,  25  Sup.  Ct.  Rep.  324;  Ellison  v.  Bean- 
nabia,  4  Okla.  352,  46  Pac.  477 ;  Sanford  v. 
Sanford,  139  U.  S.  642,  35  L.  ed.  290,  11 
Sup.  Ct.  Rep.  666. 

If  the  latter  be  true,  then  a  general  find- 
ing, as  there  was  in  this  case,  in  favor  of 
the  appellees,  includes  a  finding  of  all  the 
necessary  facts  to  constitute  the  claim  of 
the  party  in  whose  behalf  the  decree  is  ren- 
dered. 

Oardenhire  v.  Oardenhiret  2  Okla.  484, 
87  Pac.  813. 

Specific  performance  is  a  matter  of  dis- 
cretion, and  the  ruling  of  the  trial  court 
and  the  supreme  court  of  the  territory 
should  not  be  interfered  with  unless  there 
has  been  an  abuse  of  discretion. 

26  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  62; 
McCabe  v.  Matthews,  155  U.  S.  550,  39  L. 
ed.  256,  15  Sup.  Ct.  Rep.  190. 

Two  papers,  to  make  one  monorandum, 
must  contain  a  reference  in  one  of  them  to 
the  other. 

Reed,  Stat.  Fr.  §  344;  Tioe  v.  Freeman, 
80  Minn.  389,  16  N.  W.  674;  Devine  v.  War- 
ner,  76  Conn.  229,  56  Atl.  563. 

The  check  does  not  purport  on  its  face  to 
be  given  as  part  payment  on  any  contract 
whatever.  The  greatest  effect  that  can  be 
given  it  is  to  treat  it  as  a  receipt  given  by 
Shields  to  Land  for  $500.00,  without  stat- 
ing upon  what  account  it  was  to  be  applied 
or  for  what  purpose  it  was  given. 

Williame  v.  Morris,  95  U.  S.  444,  24  L. 
ed.  360;  Fom  v.  Easter,  10  Okla.  627,  62  Pac. 
283. 

The  telegrams  do  not  conetitute  a  valid 
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contract  under  the  statute,  for  the 
that  they  do  not  name  the  purchaser. 

Grafton  v.  Cummings,  99  U.  S.  100,  25  L 
ed.  366;  Breckinridge  v.  Crocker,  78  CtL 
529,  21  Pac.  179;  Leicis  v.  Wood,  153  Mmm. 
321,  11  LJELA.  143,  26  X.  E.  862. 

The  telegrams  are  invalid  as  a  oontnet 
because  they  do  not  describe  in  any  way  tb« 
land. 

Ferguson  v.  BlaokweU,  8  Okla.  489.  » 
Pac  647;  Preston  y.  Preston,  96  U.  S,  300, 
24  L.  ed.  494. 

The  deed  executed  by  Renfrew  to  Halidl 
cannot  be  considered  as  a  memorandna, 
under  the  statute  of  frauds,  for  the'reuoa 
that  it  was  never  delivered,  and  was  not 
executed  in  accordance  with  the  ooatnet 
appellants  are  attempting  to  enforce. 

Day  V.  Lacasse,  85  Me.  242,  27  Atl  134: 
Steel  V.  Fife,  48  Iowa,  99,  30  Am.  Rep.  388; 
Parker  v.  Parker,  1  Gray,  499;  Comer  ▼. 
Baldwin,  16  Minn.  172,  Gil.  151;  Jokmsutk 
V.  Brook,  31  Miss.  17,  66  Am.  Dec  547; 
Wier  V.  Batdorf,  24  Neb.  83,  38  N.  W.  22; 
Cagger  v.  Lansing,  43  N.  Y.  550,  Reveniif 
57  Barb.  421;  Allehach  v.  Qodshalk,  116  Ps. 
329,  9  AU.  444;  Morrow  v.  Moore,  98  Me. 
373,  99  Am.  St.  Rep.  410,  57  AtL  81. 

A  contract  is  not  signed  by  both  parties, 
where  a  part  cf  it  is  signed  by  one  party 
and  a  different  part  is  signed  by  the  other. 

McCormiek  y.  BonfUs,  9  Okla.  605,  60  Psc 
296. 

The  obligation,  if  any,  created  by  the 
writings,  was  not  binding  upon  the  appel- 
lants,  and,  therefore,  the  contract  was  is- 
valid  for  want  of  mutuality. 

Rutland  Marble  Co.  v.  Ripley,  10  Wall 
339,  19  L.  ed.  955;  22  Am.  A  Eng.  Em, 
Law,  p.  1019;  American  Cotton  Oil  Co.  ▼. 
Kirk,  15  C.  C.  A.  540,  34  U.  S.  App.  00,  68 
Fed.'  791 ;  Missouri,  K.  d  T.  R.  Co.  J.  Be^ 
ley,  60  Kan.  424,  56  Pac  759. 

If  there  was  a  written  contract,  appel- 
lants are  not  seeking  to  enforce  it»  but  art 
trying  to  enforce  a  parel  modifiatM 
thereof. 

Swain  y.  Seamens,  9  WalL  264,  19  L.  si 
554. 

There  was  never  even  an  oral  eoatrsH 
between  the  partiaa,  the  terms  of  which  all 
agreed  upon. 

De  SoUar  v.  Hanscome,  168  U.  &  211^  19 
L.  ed.  956,  16  Sup.  Ct  Rep.  816;  Kntm  ▼. 
Chamberlain,  57  Neb.  220,  TJ  N.  W.  W; 
Minnesota  Tribune  Co,  v.  Aeeoeimted  ^rws, 
27  C.  a  A.  642,  66  U.  S.  App.  136,  .^  TeL 
350. 

There  was  not  a  sufikient  part  p«fora- 
ance  to  take  the  case  out  of  the  ttatate  ti 
frauds. 

Pom.  Spec  Pwf.  §  110;  Buttt  y.  Cetm^ 
6  Dak.  806,  48  N.  W.  717;  Fry,  Spec  Ptrl 
§  699;  Pom.  Contr.  p.  189. 
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Edwards  is  an  innocent  purchaser,  and 
therefore  no  specific  performance  can  be  had. 
2  Sugden,  Vend.  &  P.  pp.  629,  551,  667. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  acti(m  for  the  specific  per- 
formance of  an  allied  agreement  to  con- 
vey land,  brought  by  the  appellants  against 
the  appellees.  The  case  was  tried  before 
a  judge  of  the  supreme  court,  and  all  the 
issues  were  found  for  the  defendants.  It 
jfchen  was  taken  before  the  full  court,  upon 
a  transcript  of  the  evidence  and  proceedings, 
and  the  judgment  for  the  defendants  was 
affirmed.  14  Okla.  674,  78  Pac  118.  There- 
upon it  was  brought  here  by  appeal. 

It  is  assumed  by  the.  parties  that  the 
statement  of  facts  prefixed  to  the  opinion  in 
the  record  is  not  the  finding  required  by  the 
act  of  April  7,  1874,  chap.  80,  §  2,  18  Stat, 
at  L.  27,  and  we  assume,  for  purposes  of 
decision,  that  under  the  act  of  May  2, 
1890,  chap.  182,  S  9,  26  Stat,  at  L.  81,  80, 
no  such  finding  of  facts  was  necessary. 
See  Oklahoma  City  v.  McMaater,  196  U.  S. 
629,  49  L.  ed.  687,  26  Sup.  Ct.  Rep.  324; 
De  la  Rama  v.  De  la  Rama,  201  U.  8.  303, 
ante,  765,  26  Sup.  Ct.  Rep.  485.  But  when,  as 
here,  the  court  of  first  instance  saw  the  wit- 
tl92]nc8ses,  the  full  court  of  "the  territory  would 
deal  with  its  finding  as  it  would  with  the 
verdict  of  a  jury,  and  would  not  go  beyond 
^estions  of  the  admissibility  of  evidence, 
and  whether  there  was  any  evidence  to  sus- 
tain the  conclusion  reached.  Ellison  v. 
Beannabia,  4  Okla.  347,  352,  46  Pac.  477. 
This  court  naturally  would  go  no  further 
unless  in  an  unusual  case.  See  Sanford  v. 
San  ford,  139  U.  S.  642,  36  L.  ed.  290,  11 
Sup.  Ct.  Rep.  666. 

In  view  of  these  preliminaries,  if  any 
statement  is  necessary  here  when  the  judg- 
ment sets  forth  that  the  court  "finds  the 
issues  in  said  cause  in  favor  of  the  de- 
fendants," a  single  matter  would  be  enough. 
It  appears  from  the  petition  that  after 
the  defendant  Renfrew,  who  was  the  owner 
of  the  land,  had  broken  off  his  dealings 
with  the  plaintiffs,  he  conveyed  the  prem- 
ises to  the  defcoidant  Edwards.  In  Ed- 
wards's answer  it  is  alleged  that  he  pur- 
chased for  value  and  without  notice.  The 
answer  of  Renfrow,  though  less  specific,  is 
to  like  effect.  This  was  one  of  the  issues  in 
the  cause  which  was  found  for  the  defend- 
ants, as,  upon  the  evidence,  it  well  might  be. 
Therefore  it  is  not  necessary  to  go  further 
in  order  to  show  that  the  judgment  cannot 
be  reversed.  For,  of  course,  specific  per- 
formance is  impossible  where  the  party  to 
the  contract  has  sold  the  property  to  one 
who  is  free  from  all  equities.  However,  as 
the  full  court  put  its  aflOrmation  of  the 
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judgment  upon  other  grounds,  we  will  not 
stop  at  this  point. 

The  full  court  sustained  the  single  judge 
on  the  groimd  that  under  the  Oklahoma 
statute  in  force  at  the  time  no  contract  re- 
lating to  real  estate,  other  than  for  a 
lease  for  not  over  one  year,  "shall  be  valid 
until  reduced  to  writing  and  subscribed  by 
the  parties  thereto"  (Laws  of  1897,  chap. 
8,  §  4),  and  that  the  statute  had  not  been 
satisfied,  or  the  case  taken  out  of  it  by 
part  performance.  This  statute,  if  taken 
literally  and  naturally,  goes  further  than 
its  English  prototype.  It  is  not  satisfied 
by  a  memorandum  made  with  a  different 
intent,  but  requires  an  instrument  drawn 
for  the  purpose  of  embodying  the  contract, 
and,  in  the  case  of  an  agreement  to  buy 
and  sell,  the  subscription  of  both  the  buy- 
er and  seller,  not  merely  that  of  "the  party 
to  be  charged  therewith."  McCormick  v. 
Bonfils,  9  Okla.  605,  618,  60  Pac.  296.  •There[«981 
was  no  such  instnunent.  We  rather  infer 
that  the  court  below  inclined  toward  the 
foregoing  construction,  but  its  discussion 
suggests  that  possibly  a  memorandum  to  be 
gathered  from  connected  documents  might 
be  enough,  and,  therefore,  again,  we  do 
not  stop  here. 

The  case  for  the  plaintiffs  is  this :  Shields, 
an  agent  without  authority  in  writing,  as 
required  by  the  Oklahoma  statute,  made  an 
agreement  to  sell  the  land  for  $10,000,  and 
received  a  eheck  for  $600.  Material  addi- 
tions were  made  to  this  check  afterwards 
by  the  plaintiffs,  so  that  it  is  a  question, 
at  least,  whether  it  was  admissible  in  evi- 
dence. Wilson's  Stat.  Okla.  1903,  §  831. 
See  Bacon  v.  Hooker,  177  Mass.  336,  337,  83 
Am.  St.  Rep.  ^79,  58  N.  £.  1078.  The 
agent  telegraphed  to  Renfrow  that  he  had 
sold  "the  40  acres,  ten  thousand  c^h,  five 
hundred  forfeit,"  and  Renfrow  telegraphed 
back  confirming  the  sale.  Later  it  turned 
out  that  a  parcel  of  50  by  100  feet  had  been 
conveyed  to  a  third  person.  The  parties 
met  and  it  was  agreed  orally  that  $200 
should  be  taken  from  the  price  for  this.  It 
was  found  further  that  one  Springstine 
had  or  claimed  possession  of  a  part  of  the 
land  under  a  lease.  Renfrow  was  willing 
to  convey  and  to  take  proceedings  to  turn 
Springstine  out,  but  the  plaintiffs  refused, 
to  take  a  conveyance  or  to  pay  unless  they 
were  put  into  possession  in  thirty  days. 
While  matters  stood  thus,  Renfrow  signed 
a  deed  of  the  land,  excepting  the  conveyed 
parcel,  expressed  to  be  in  consideration  of 
$10,000,  sent  it  to  a  bank,  and  wrote  to 
the  plaintiff  Halsell  that  he  had  done  so, 
and  had  instructed  the  bank  to  deliver  the 
deed  upon  his  depositing,  $9,500  to  Ren- 
frowns  eredit  and  $500  to  the  credit  of 
Shields  within  two  days.    This  is  the  near- 
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est  approach  to  a  memorandum  that  was 
made.  Halsell  reolied  to  Renfrow  that  he 
had  made  a  tender  of  $9,300,  and  that  this 
with  the  $200  agreed  to  be  allowed  for  the 
strip  conveyed  and  the  $500  held  by  Shields 
would  make  the  $10,000.  He  further  stated 
that  he  had  requested  delivery  of  posses- 
sion, which  had  been  refused,  and  that 
Renfrew  could  not  expect  the  money  without 

[294 {''giving  possession.  Renfrow  replied,  stat- 
ing that  he  had  been  willing  to  give  such 
possession  as  he  could,  suggesting  that  he 
would  have  arranged  in  another  way  as 
to  the  $200,  and  that  he  regretted  the  termi- 
nation of  the  matter.  That  was  the  end 
of  the  dealings,  and  directly  afterwards 
the  sale  to  Edwards  took  place. 

As  the  plaintiffs  were  imwilling  to  accept 
the  deed  unless  a  fuller  and  more  undis- 
puted possession  were  given  than  could  be 
given  at  the*  time,  Renfrow  was  justified  in 
selling  to  another  who  would  take  the  risk 
or  rely  upon  his  covenants.  In  fact,  Ed- 
wards paid  $500  to  get  possession,  in  addi- 
tion to  Renfrew's  price  of  $10,000.  More- 
over, the  plaintiffs'  unwillingness  shows  that 
apart  from  the  differences  as  to  considera- 
tion, there  was  no  agreement  with  regard 
to  an  essential  term  of  the  conveyance  when 
the  deed  was  sent  to  the  bank.  There  may 
have  been  a  previous  oral  agreement,  such 
as  is  suggested  by  the  letter  and  deed,  but 
before  any  memorandum  was  made,  and 
while  Renfrow  still  was  free,  the  plain- 
tiffs were  informed  that  Renfrow  would  un- 
dertake to  do  only  what  he  could,  and  whai 
we  have  stated.  So  far,  therefore,  as  the 
writings  convey  the  notion  of  an  absolute 
undertaking  to  convey  a  present  clear  pos- 
session, they  do  not  express  the  modified 
bargain  to  which  Renfrow  was  willing  to 
assent.  The  delivery  of  the  deed  was  au- 
thorized 'only  upon  payment  of  the  price, 
and  acceptance  of  it  would  have  been  an 
assent  to  Renfrew's  terms.  But  there  was 
no  such  assent.  The  plaintiffs  say  now  that 
the  differences  were  only  trifles,  not  going 
to  the  essence  of  the  contract,  but  they 
were  enough  at  the  time  to  make  them 
unwilling  to  accept  the  deed. 

In  view  of  the  findings  of  the  trial  judge 
it  is  difficult  to  see  what  is  open  as  to  part 
performance.  As  there  was  no  agreement 
at  the  last  stage,  there  can  have  been  no  part 
performance  then.  The  few  steps,  if  any, 
that  were  taken,  while  everything  rested 
in  parol,  before  the  modification  as  to  the 
amount  of  land  and  the  price,  and  the  aris- 
ing of  the  difficulty  as  to  possession,  were 
disputed    and    oblitemted    by    Springstine 

[295] under  his  adverse  *claim  as  a  lessee.  We 
think  that  this  matter  does  not  deserve  dis- 
cussion at  greater  length. 

It  is  said  that  the  defendant  Renfrow 
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is  estopped  by  the  payment  of  $500  to 
Shields  by  force  of  the  act  of  1897,  ch^  S, 
^  7,  to  the  effect  that  any  person  'ittviig 
knowingly  received  and  SLCcepttd,  the  beat- 
fits,  or  any  part  thereof,  of  any  tonrwy- 
ance,  mortgage,  or  contract  relating  to  rol 
estate  shall  be  concluded  thereoy,  and 
estopped  to  deny  the  validity  of  sudi  eos- 
veyance,  mortgage,  or  contract,  or  the  pow- 
er or  authority  to  make  and  execute  the 
same,  except  on  the  ground  of  frand."  Bat 
here  again  we  are  met  by  the  findings  and 
the  facts.  The  check  given  to  Shields  wu 
not  a  payment  to  Renfrow.  Shields  hsd 
not  even  oral  authority  to  convey  or  to  re- 
ceive the  purchase  money.  The  terms  of 
Renfrew's  letter  to  Halsell  about  the  deed 
shew  that  he  had  net  accepted  the  delivery 
of  the  check  as  a  payment  then,  and  since 
then  it  would  seem  that  neither  party  to 
the  litigation  has  been  willing  to  accept  tin 
money. 

It  appears  to  us  unnecessary  to  amplifj 
further  the  reasons  for  affirmipg  the  ji 
ment  below. 

Judgment  affirmed. 


MERCHANTS'     NATIONAL     BANK    OT 
CINCINNATI,  Plff.  in  Err. 

v. 

THERESA  J.  WEHRMANN,  Executrix  of 
William  F.  Wehrmann,  Deceased,  tt  oL 

(See  8.  C.  Reporter's  ed.  2V5-302.) 

1.  Error  to  atate  eovrt— Pederml  qae«- 
tloB— bO'vr  r«lae«l.— A  showing  st  crrrr 
stage  of  the  litigation  in  the  state  coarts 
of  the  intention  of  a  national  tiank  to  Tt\y 
upon  the  United  States  l>anking  Isiri  ftr 
Immunity  against  liabilities  arising  c',:t  of 
its  ownership  of  shares  in  a  partoersh!?  Is 
sufficient  to  sustain  the  appellate  Jarlsdlctioa 
of  the  Supreme  Court  of  the  United  St&tn. 
although  the  bank  did  not.   In  the  first  la 

NOTB. — On  how  and  when  qMe9tion9  mmtt  U 
raised  and  decided  in  a  state  cviart  ta  pritr 
to  make  a  case  for  a  writ  of  error  fro»  fW 
Supreme  Court  of  the  United  States — •*♦  oot* 
to  Mutual  L.  Ins.  Co.  ▼.  McGrew.  63  UR.A.  31. 

On  what  the  record  must  show  respectimv  tks 
presentation  and  decision  of  a  Pederai  f«<*' 
tion  in  order  to  confer  jurisdictian  on  tkr  »•• 
preme  Court  of  the  United  States  on  •  vnt 
of  error  to  a  state  ooftrt — see  note  to  Hook« 
▼.  Los  Angeles,  63  L.R.A.  471. 

As  to  what  is  tha  record  for  this  purpms 
— see  note  to  Home  for  I ncn rabies  t.  New  Tort. 
63  L.R.A.  329. 

On  the  power  of  a  national  bank  to  tahs  rsr- 
porate  stock  in  satisfaction  of  a  deht  If  9a$ 
of  securitv — see  note  to  First  NaL  Bank  f. 
Converse,  ante,  537. 

As  to  estoppel  of  a  corporation  to  set  «^  ptsB 
of  ultra  vires — tee  notes  to  Miller  ▼.  Amerkms 
Mut.  Accl.  Ins.  Co.  20  L.R.A.  763.  snd  Wood 
v.  Corry  Waterworks  Co.  12  L.R.A.  168 
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stance,  antlcliMite  the  specific  and  qualified 
form  In  wlilcli  the  immunity  finally  was 
denied,^-especlally  where  the  highest  state 
court,  by  a  certificate,  made  part  of  its  rec- 
ord and  Judgment,  stated  that  the  Federal 
Question  was  involved. 

S.  Corporations— oltrA  vires— i&AtiOBAl 
banlc^A  national  bank  may  not  become  the 
absolute  owner,  in  satisfaction  of  a  debt, 
of  shares  represented  by  transferable  cer- 
tificates in  a  partnership  formed  to  purchase, 
improve,  divide  into  lots,  and  sell  a  lease- 
hold. 

8.  Corporations— >nltra  vires  as  defense 
by  national  banlc— The  want  of  authori- 
ty of  a  national  bank  to  become  the  absolute 
owner,  in  satisfaction  of  a  debt,  of  shares 
represented  by  transferable  certificates  in  a 
partnersliip  formed  to  purchase,  improve, 
divide  into  lots,  and  sell  a  leasehold,  is  a 
valid  defense  to  an  action  against  it  founded 
upon  its  liability  for  the  partnership  debts. 


[No.  266.] 

Argued  April  26y   1906.   Decided  May  U, 

1906. 


IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Ohio  to  review  a  judgment  af- 
firming, on  a  second  writ  of  error,  a  judg- 
ment of  the  Circuit  Court  of  Hamilton 
Oounty,  in  that  state,  establishing  the  lia- 
bility of  a  national  bank  for  the  debts  of 
a  partnership  because  of  its  ownership  of 
shares  in  such  partnership,  represented  by 
transferable  certificates.     Reversed. 

See  same  case  below,  on  first  writ  of 
error,  69  Ohio  St.  160,  68  N.  E.  1004. 

The  facts  are  stated  in  the  opinion. 

Jfr.  W.  C.  Herron  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error: 

The  whole  question  of  the  effect  of  the 
plaintiff  in  error's  becoming  the  owner  of 
the  shares  de  facto,  and  of  the  effect  of  the 
defense  of  ultra  vires,  whether  it  renders 
the  whole  contract  void,  or  whether  it  may 
form  the  basis  for  some  consequential  lia- 
bility, is  a  Federal  question. 

California  Nat.  Bank  v.  Kennedy,  167  U. 
8.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831. 

If  the  plaintiff  in  error  took  these  shares 
intending  to  be  a  partner,  and  to  have  an 
interest  only  in  the  net  profits  of  the  syn- 
dicate, and  if  the  plaintiff  in  error  had  no 
power  to  take  the  shares  in  that  way,  no 
title  to  the  shares  passed  to  it  at  all,  the 
whole  transaction  was  void,  and  no  liability 
of  any  sort  can  be  imposed  upon  the  plain- 
tiff in  error. 

Ihid. 

The  plaintiff  in  error  had  no  power,  even 
to  secure  a  pre-existing  indebtedness,  to 
take  title  to  shares  in  a  partnership  deal- 
ing in  land,  or  to  make  itself  liable  for  any 
part  of  thp  indebtedness  of  such  a  partner- 
ship. 

2(f2  U.  S.  U.  S.«  Book  60. 


First  Nat.  Bank  v.  Converse,  200  U.  S. 
425,  ante,  537,  26  Sup.  Ct.  Rep.  306. 

Mr.  C.  Bentley  Mattliews  argued  the 
cause  and  filed  a  brief  for  defendants  in 
error : 

The  mere  ordinary  making  of  contracts 
and  conducting  the  business  of  the  bank  and 
the  obligations  that  ensue  either  from  con- 
tract or  from  torts  are  not  Federal  questions. 
Nobody  denies  that  a  corporation,  whether 
under  the  revised  acts  of  the  United  States, 
or  other  acts  of  the  state  legislature,  can- 
not perform  acts  ultra  vires,  but  U.  S. 
Rev.  Stat.  §  5136,  U.  S.  Comp.  Stat.  1901,  p. 
3455,  expressly  permits  the  making  of  con- 
tracts, and  the  exercise  of  all  powers  ap- 
pertaining to  such  companies  that  are  usual 
and  incidental  to  the  carrying  on  of  the  busi- 
ness for  which  they  are  chartered,  and  the 
application  of  the  rules  of  common  law  and 
equity  to  its  acts  follows  as  a  matter  of 
course.  The  application  of  these  rules  does 
not  raise  a  Federal  question. 

Inez  Min.  Co.  v.  Kinney,  46  l^ed.  832. 

The  reasoning  in  Texas  d  P.  R.  Co.  t, 
Cody,  166  U.  S.  G06,  41  L.  ed.  1132,  17  Sup. 
Ct.  Rep.  703,  and  Texas  d  P.  R.  Co.  v.  Bar- 
rett, 166  U.  S.  617,  41  L.  ed.  1130,  17  Sup. 
Ct.  Rep.  707,  does  not  apply  in  this  case 
because  of  the  deprivation  of  the  right  to 
litigate  in  the  United  States  court  from  the 
mere  fact  that  the  party  is  a  national  bank. 

Where  the  judgment  of  the  state  court 
rests  on  two  grounds,  one  involving  a  Fed- 
eral question  and  the  other  not,  and  it  docs 
not  appear  on  which  of  the  two  the  judg- 
ment was  based,  and  the  ground  independ- 
ent of  a  Federal  question  is  sufficient  in  it- 
self to  sustain  it,  this  court  will  not  take 
jurisdiction. 

Allen  v.  Arguimbau,  198  U.  S.  149,  49  L. 
ed.  990,  25  Sup.  Ct.  Rep.  022;  Leonard  v. 
Vickshurg,  8.  d  P.  R.  Co.  198  U.  S.  416, 
49  L.  ed.  1108,  25  Sup.  Ct.  Rep.  750. 

Persons  may,  by  their  acts  or  omissions 
to  act,  waive  rights  which  they  might  other- 
wise have  under  the  Constitution  and  laws 
of  the  United  States;  and  the  question 
whether  they  have  or  have  not  lost  such 
rights  by  their  failure  to  act,  or  by  their  ac- 
tion, is  not  a  Federal  question. 

Leonard  v.  Vickshurg,  8.  d  P.  R.  Co. 
supra;  Pierce  v.  8omerset  R.  Co.  171  U.  S. 
641,  648,  43  L.  ed.  316,  319,  19  Sup.  Ct. 
Rep.  64;  Eustis  v.  Bolles,  150  U.  S.  361,  37 
L.  ed.  1111,  14  Sup.  Ct.  Rep.  131;  8eneca 
Nation  of  Indians  v.  Christy,  162  U.  S.  283, 
40  L.  ed.  970,  16  Sup.  Ct.  Rep.  828;  CHllia 
V.  8tinchfield,  169  U.  S.  658,  40  L.  ed.  295, 
16  Sup.  Ct.  Rep.  131;  8peed  v.  McCarthy, 
181  U.  S.  269,  45  L.  ed.  855,  21  Sup.  Ct.  Rep. 
613. 

The  rules  of  common  law  and  equity,  or 

the    rule    established    by    local   custom    or 
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statute,  equally  fail  to  give  rise  to  any  such 
question  provided  the  validity  of  the  stat- 
ute, or  construction  of  the  statute  itself,  is 
not  in  question. 

Pennsylvania  R.  Co,  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132. 

In  Chicago,  L  d  li,  R.  Co.  v.  McQuire,  196 
U.  S.  128,  49  L.  «d.  413,  26  Sup.  Ct  Rep. 
200,  it  is  held  that  if  the  highest  state 
court  fails  to  consider  the  question  because 
it  has  not  been  properly  made  ia  the  court 
below,  then  this  court  will  not  review  its 
judgment  unless  it  appears  that  the  valid- 
ity of  the  statute  was  necessarily  involved. 

And  in  Western  Electrical  Supply  Co,  v. 
Ahheville  Electric  Light  d  P.  Co.  197 
U.  S.  299,  49  L.  ed.  765,  25  Sup.  Ct.  Rep. 
481,  where  it  was  claimed  that  service  upon 
an  agent  of  a  corporation  was  rot  sufficient 
service,  which  contention,  though  upheld  by 
the  inferior  state  court,  was  denied  by  the 
higher  court,  and  thereupon  it  was  claimed 
that  the  agent  was  not  such  an  agent  as  to 
bring  the  corporation,  which  was  a  foreign 
corporation,  into  court,  and  was  not  due 
process  of  law,  but  the  appellate  court  de- 
clined to  consider  the  question,  presumably 
because  it  had  not  been  made  prior  to  its 
first  decision,  this  court  refused  to  review 
it,  because,  even  though  it  were  a  Federal 
question,  the  state  supreme  court  might 
very  well  decline  to  consider  it  when  not 
made  in  time. 

In  Harding  \.  Illinois,  196  U.  S.  78,  49 
L.  ed.  394,  25  Sup.  Ct.  Rep.  176,  it  is  said 
that  this  court  will  not  reverse  the  judg- 
ment of  a  state  court  holding  that  an  al- 
leged Federal  constitutional  objection  was 
waived,  where  the  record  discloses  that  no 
authority  was  cited  or  argument  advanced 
in  support  of  such  objection,  and  it  is  clear 
that  the  decision  was  based  upon  other  than 
Federal  grounds. 

An  adverse  suit  authorized  by  the  stat- 
utes of  Congress  in  the  case  of  mining  prop- 
erty is  not  sufficient  necessarily  to  vest  ju- 
risdiction in  the  Federal  courts. 

Shoshone  Min.  Co.  v.  Rutter,  177  U.  S. 
505,  44  L.  ed.  864,  20  Sup.  Ct.  Rep.  726. 

The  jurisdiction  of  this  court  in  cases 
brought  up  by  writ  of  error  to  a  state  court 
does  not  extend  to  questions  of  fact  or  of 
local  law,  which  are  merely  preliminary  to, 
or  the  possible  basis  of,  a  Federal  question. 

Telluride  Power  Transmission  Co.  v.  Rio 
Qrande  Western  R,  Co.  175  U.  S.  639,  44 
L.  ed.  305,  20  Sup.  Ct  Rep.  245. 

The  validity  of  a  statute  is  not  drawn 
in  question,  every  time  rights  claimed  under 
■uch  statute  are  controverted,  nor  is  the 
validity  of  an  authority  every  time  an  act 
done  by  such  authority  is  disputed. 

Cook  County  v.  Calumet  d  C,  Canal  d 
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Dock  Co.  138  U.  S.  635-653.  34  L.  eJ.  UIV 
1116,  11  Sup.  Ct.  Rep.  435. 

In  this  case,  the  papers  executed  bj  tiie 
parties  made  out  a  partnership. 

Clagett  v.  Kilhoume,  V  Black,  346,  IT  L 
ed.  213;  Yeoman  v.  Lasley,  40  Ohio  St.  190; 
Hulett  V.  Fairbanks,  40  Ohio  St.  233;  Me- 
Fadden  v.  Leeka,  48  Ohio  St.  513,  28  N.  E. 
874;  Chester  v.  Dickerson,  54  N.  Y.  1,  13 
Am.  Rep.  550;  Batty  v.  Adams  County,  1$ 
Neb.  44,  20  N.  W.  15;  Rohhins  v.  ButUr,  24 
111.  387 ;  Ludlow  v.  Cooper,  4  Ohio  St.  1. 

A  partnership  may  exist  with  transfn'- 
able  shares. 

Wadsux>rth  v.  Duncan,  1G4  HI.  360,  45  X. 
E.  132;  Wells  v.  WiUon,  3  Ohio,  425;  Riam- 
hard  V.  Hovey,  13  Ohio,  300;  Jones  v.  Clark, 
42  Cal.  180;  Lindley,  Partn.  363,  I  5. 

In  such  a  partnership,  the  indebtednes 
of  the  partnership  follows  the  interest  tnnt- 
ferred  like  a  transfer  of  a  share  of  the  stock, 
as  is  said  in  Brown  v.  Hitchcock,  36  Ohio 
St.  667;  Lindley,  6th  ed.  665,  Companiet; 
Mayhew's  Case,  5  DeO.  M.  &  G.  848;  Wells 
V.  Wilson,  supra. 

A  party  cannot,  when  a  case  is  brougbt 
up  for  appellate  review,  assume  an  attitude 
inconsistent  with  that  taken  by  him  at  ths 
trial,  but  is  restricted  to  the  theory  m 
which  the  cause  was  prosecuted  for  defend- 
ant in  the  court  below. 

Ohio  d  M.  R.  Co.  V.  McCarthy,  96  U.  8. 
258,  24  L.  ed.  693. 

This  in  itself  was  sufficient  to  inducr  the 
supreme  court  of  Ohio  to  ignore  the  change 
of  front  at  that  period. 

Bullock  V.  Kilgour,  39  Ohio  St.  543;  Bsl- 
timore  d  0.  R.  Co.  v.  Smith,  54  Ohio  St 
562,  44  N.  E.  240. 

Messrs.  J.  H.  Ralston,  Joseph  B.  KH- 
ley,  and  Ralston  d  Siddons  filed  a  sepsnte 
brief  for  defendant  in  error,  Theresa  J- 
Wehrmann : 

We  concede  that  if  the  bank  had  acquired 
the  ownership  in  the  syndicate  propertr 
otherwise  than  by  taking  it  in  payment  ot, 
or  as  security  for,  a  previously  oontrsrtei 
valid  indebtedness,  the  transaction  would 
have  been  ultra  vires  and  void,  and  cmild 
not  be  confirmed  or  ratified. 

Earle  v.  Carson,  188  U.  S.  52.  47  L.  ed. 
378,  23  Sup.  Ot  Rep.  254. 

But  we  do  contend  that  if  the  bank,  ia 
order  to  secure,  and  in  payment  of,  •  Tilid 
debt  due  it,  acquires  ownership  either  of 
personal  or  real  property,  creates  an  ti 
debtedness  in  handilinit  or  putUnff  the  tame 
in  salable  condition,  or  in  placing  it  on  the 
market  to  realise  its  original  debt,  it  h  do* 
an  ultra  vires  act,  that  it  can  escape  la- 
bility for  its  own  acts.  And  an  actioo  »• 
be  maintained  in  the  state  courta  to  reeortf 
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■ach  indebtedness  tinder  the  act  of  August 
18, 1888.    The  principle  is  not  new  or  novel. 

John  A,  Roebling  v.  First  2iat,  Bank,  30 
Fed.  744;  Cookrill  v.  Ahcles,  30  C.  C.  A. 
223,  58  U.  S.  App.  648,  86  Fed.  505;  Cooper 
V.  EiU,  36  C.  C.  A.  402,  94  Fed.  582 ;  Lihhy 
T.  Union  Nat,  Bank,  99  111.  622;  Upton  v. 
National  Bank,  120  Mass.  153;  Reynolds  v. 
First  Nat,  Bank,  112  U.  S.  405,  28  L.  ed. 
733,  5  Sup.  Ct.  Rep.  213;  First  Nat,  Bank 
T.  National  Ewch.  Bank,  92  U.  S.  122,  23 
L.  ed.  679. 

A  very  wide  latitude  is  given  to  a  bank  to 
take  property  to  prevent  the  loss  of  a  debt, 
and  to  use  and  improve  it  temporarily  until 
an  advantageous  disposition  can  be  made  of 
it 

5  Cyc.  Law  &  Proc.  p.  591. 

Mr.  William  J.  Shroder  also  filed  a 
brief  for  defendant  in  error,  Floris  A. 
Sackett : 

This  court  is  without  authority  to  revise 
the  second  judgment  of  the  supreme  court 
on  the  ground  that  the  bank  was  denied  any 
right  or  immunity  properly  claimed  "in  apt 
time." 

DeLamar^s  Nevada  Oold  Min.  Co.  v.  Nes- 
hitt,  177  U.  S.  527,  44  L.  ed.  873,  20  Sup. 
Ct.  Rep.  715;  Chapin  v.  Fye,  179  U.  S. 
129,  45  L.  ed.  121,  21  Sup.  Ot.  Rep.  71; 
Home  for  Incurables  v.  New  York,  187  U.  S. 
155,  47  L.  ed.  117,  23  Sup.  Ct.  Rep.  84: 
Powell  V.  Brunswick  County,  ISO  U.  S. 
433,  439,  37  L.  ed.  1134,  1136,  14  Sup.  Ct. 
Rep.  166;  Loeher  v.  Schroeder,  149  U.  S. 
585,  37  L.  ed.  859,  13  Sup.  Ct.  Rep.  934; 
Miller  V.  Cornwall  R.  Co,  168  U.  S.  131,  42 
L.  ed.  409,  18  Sup.  Ct.  Rep.  34;  Pirn  v.  8t. 
Louis,  165  U.  S.  273,  41  L.  ed.  714,  17  Sup. 
Ct.  Rep.  322 ;  Sayward  v.  Denny,  158  U.  S. 
180,  183,  39  L.  ed.  941,  942,  15  Sup.  Ct.  Rep. 
777;  California  Powder  Works  v.  Davis, 
161  U.  S.  389,  393,  38  L.  ed.  206,  207,  14 
Sup.  Ct.  Rep.  350;  Union  Mut.  L.  Ins.  Co. 
V.  Kirchoff,  169  U.  S.  103,  42  L.  ed.  677,  18 
Sup.  Ct  Rep.  260;  Western  Electrical  Sup- 
ply Co.  V.  Abbeville  Light  &  P,  Co.  197  U.  S. 
299,  49  L.  ed.  765,  25  Sup.  Ct.  Rep.  481. 

The  decision  of  the  supreme  court  to.  the 
effect  that,  by  reason  of  its  ownership  of 
the  shares,  the  bank  was  an  owner  in  sev- 
eralty of  the  property,  did  not  present  a 
Federal  question;  it  was  a  decision  of  the 
law  bearing  upon  the  rights  and  liabilities 
of  a  share  owner  upon  the  facts  of  the  case 
of  real  property  in  Ohio. 

Cramer  v.  Wilscn,  195  U.  S.  416,  49  L. 
•d.  258,  25  Sup.  Ct.  Rep.  94. 

The  facts  establish  the  following  points: 

1.  That  the  bank  became  the  actual  owner 
«f  the  shares  which  represented  its  propor- 
tk)nate  ownership  of  the  property. 

2.  That  such  ownership  was  acquired  in 
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order  to  secure  a  previously  contracted  debt 
due  it. 

3.  That  it  participated  with  its  co-own- 
ers in  the  management  of  the  oroperty. 

The  acquisition  of  the  shares  under  these 
conditions  was  within  the  powers  of  the 
bank. 

Fleckner  v.  Bank  of  United  States,  8 
Wheat.  351,  5  L.  ed.  634;  First  Nat.  Bank 
V.  National  Exch,  Bank,  92  U.  S.  122,  23  L. 
ed.  679;  Wylie  v.  Northampton  Nat.  Bank, 
119  U.  S.  361,  30  L.  ed.  455,  7  Sup.  Ct.  Rep. 
268;  John  A,  Roebling  Sons*  Co.  v.  First 
Nat.  Bank,  30  Fed.  744;  Cockrill  v.  Abeles, 
30  C.  C.  A.  223,  58  U.  S.  App.  648,  88  Fed. 
505 ;  Royal  Bank  of  India's  Case,  L.  R.  4  Ch. 
252. 

Mr.  Justice. Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  for  the  dissolution  of  a 
partnership,  a  receiver  and  an  account. 
The  partnership  was  formed  to  purchase, 
improve,  divide  into  lots,  and  sell  a  lease- 
hold. There  were  forty  shares  in  the 
firm,  represented  by  transferable  certificates. 
The  plaintiff  in  error  took  nine  of  these 
shares  as  security  for  a  debt,  and  after- 
wards became  the  owner  of  them  in  satis- 
faction of  the  debt,  subject  to  the  question 
whether  the  transaction)  was  within  the  pow- 
ers of  a  national  bank.  It  was  found  at 
the  trial  that  the  partners  must  contribute 
to  pay  the  debts  of  the  firm,  and,  some  of 
them  being  insolvent,  the  bank  was  charged 
with  the  full  share  of  a  solvent  partner. 
The  supreme  court  of  the  state  held  this 
to  be  wrong,  but  decided  that  th^  bank 
became  a  part  owner  of  the  property,  and 
that,  "as  it  joined  in  the  manag3raent  of  the  [299] 
same,  it  was  liable  for  nine  fortieths  of  the 
expenses,  which  constituted  the  debts  of  the 
firm.  69  Ohio  St.  160,  68  N.  E.  1004.  A 
decree  was  entered  to  that  effect,  and  the 
bank  brought  the  case  here. 

It  is  objected  at  the  outset  that  this 
court  has  no  jurisdiction  because  the  spe- 
cific question  was  not  raised  sufficiently  up- 
on the  record.  But  at  the  trial  the  bamk  ob- 
jected that  under  the  statutes  of  the  United 
States  it  could  not  be  held  liable  as  a 
partner,  following  the  frame  of  the  bill  and 
meeting  the  ruling  of  the  court.  Then, 
when  the  supreme  court,  after  discussion 
of  the  statutes,  imposed  the  modified  lia- 
bility and  sent  the  case  back,  it  objected 
that  under  the  same  statutes  it  could  not 
be  held  liable  for  any  proportion  of  the 
debts  of  the  firm,  and  took  this  question 
on  exceptions  again  to  the  supreme  court. 
It  showed  at  every  stage  its  intention  to 
rely  upon  the  United  States  banking  laws 
for  immunity,  and  it  would  be  an  excessive 
requirement  to  hold  the  bank  bound  in  the 
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first  instance  to  anticipate  the  specific  and 
qualified  form  in  which  the  immunity  final- 
ly was  denied.*  In  addition  to  the  forego- 
ing facts,  all  of  which  appear  on  the  record, 
the  supreme  court  made  a  certificate  part 
of  its  record  and  judgment,  to  th3  effect 
that  it  became  and  was  material  to  con- 
sider whether  the  bank  had  power  under 
Rev.  Stat.  §§  6136,  5137,  U.  S.  Ck)mp.  Stat. 
1901,  pp.  3455-3460,  to  become  liable  for  the 
nine  fortieths,  as  above  stated,  and  that  the 
decision  was  against  the  claim  of  the  plain- 
tiff in  error.  Marvin  v.  Trout,  199  U.  S. 
212,  223,  ante,  157,  161,  26  Sup.  Ct.  Rep.  31 ; 
Cincinnati,  P.  B.  8,  d  P.  Packet  Co.  v. 
Bay,  200  U.  S.  179,  ante,  428,  26  Sup.  Ct. 
Rep.  208.  Of  course  such  a  claim  of  im- 
mxinity  under  the  laws  of  the  United  States, 
if  sufficiently  set  up,  can  be  brought  to 
this  court.  California  Nat,  Bank  v.  Ken- 
nedy, 167  U.  S  362,  42  L.  ed.  198,  17  Sup. 
Ct.  Rep.  831.  See  Meyer  v.  Richmond,  172 
U.  S.  82,  43  L.  ed.  374,  19  Sup.  Ct.  Rep.  106. 

The  question  of  substantive  law  present- 
ed is  not  without  difficulty.  It  is  not  dis- 
posed of  by  the  general  proposition  that  a 
national  bank  may  take,  by  way  of  secu- 
rity,  property  in  which  it  is  not  authorized 
to  invest;  and  may  become  owner  of  it  by 
foreclosure  or  in  satisfaction  of  a  debt.  It 
is  not  disposed  of  even  by  the  decisions 
«  that  it  may  acquire  stock  in  a  corporation 
(800] 'in  this  way  {First  Nat.  Bank  v.  National 
Exch.  Bank,  92  U.  S.  122,  23  L.  ed.  679), 
and  so  subject  itself  to  the  liability  of  a 
stockholder  for  the  corporate  debts  {Oer- 
mania  Nat.  Bank  v.  Case,  99  U.  S.  628,  25  L. 
od.  448;  California  Nat.  Bank  v.  Kennedy, 
167  U.  S.  362,  386,  367,  42  L.  ed.  198,  200, 
17  Sup.  Ct.  Rep.  831;  First  Nat.  Bank  v. 
Converse,  200  U.  S.  425,  438,  ante,  537,  542, 
26  Sup.  Ct.  Rep.  306)  , — a  proposition  not 
shaken  by  Scott  v.  Deweese,  181  U.  S.  202, 
218,  45  L.  ed.  822,  830,  21  Sup.  Ct.  Rep. 
585.  For  it  does  not  follow  that  because 
tho  interest  in  a  partnership  is  represented 
by  a  paper  certificate  in  form  more  or  less 
resembling  a  certificate  of  stock  in  a  corpo- 
ration and  transferable  like  it,  a  national 
bank  can  take  the  partnership  certificate  to 
the  same  extent  that  it  could  take  the  stock. 

As  the  supreme  court  of  Ohio  assumes  such 
partnerships  and  certificates  to  be  valid,  we 
assume  them  to  be.  Wells  v.  Wilson,  3 
Ohio,  425;  Walhum  v.  Ingilhy,  1  Myl.  & 
K.  61,  76;  Re  Meanoan  d  South  American 
Co.  27  Beav.  474,  481,  4  De  G.  &  J.  320; 
PhilUps  V.  Blatchford,  137  Mass.  610.  We 
may  assume  further,  in  accordance  with  a 
favorite  speculation  of  these  days,  that 
philosophically  a  partnership  and  a  corpo- 
ration illustrate  a  single  principle,  and 
even  that  the  certificate  of  a  share  in  one 
represents  property  in  very  nearly  the  same 
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sense  as  does  a  share  in  the  iAher.  In  ci- 
ther case  the  members  could  divide  the  assets 
after  paying  the  debts.  But,  from  the 
point  of  view  of  the  law,  there  is  a  very 
important  difference.  The  corporation  it 
legally  distinct  from  its  members,  and  its 
debts  are  not  their  debts.  Therefore,  when 
a  paid-up  share  in  a  corporation  is  taken, 
no  liability  is  assumed,  apart  from  statute, 
but  simply  a  right  equal  in  value  to  a  coi^ 
responding  share  in  the  assets  and  jrood 
will  of  the  concern  after  its  debts  arepikL 
If  the  right  is  worth  something,  it  is  a  prop- 
er security;  and  if  it  is  worth  nothng.  do 
harm  is  done.    It  is  true  that  a  statute  mar 

• 

add  a  liability,  but  when,  as  usual.  ihU  is 
limited  to  the  par  value  of  the  stock,  it  has 
not  been  considered  to  affect  the  nature  of 
the  share  so  fundamentally  as  to  prevent 
a  national  bank  from  taking  it  in  pledge, 
with  qualifications,  as  it  might  take  land 
or  bonds. 

But  to  take  a  share  by  transfer  on  the 
books  means  to  become  *a  member  of  the  [301] 
concern.     The  person  who  appears  on  the 
books  of  the  corporation  as  the  stockholder 
is  the  stockholder  as  between  him  and  the 
corporation,  and  his  rights  with  regard  to 
the  corporate  property  are  incident  to  his 
position   as  such.     Oermania   Nat  Bank  ▼. 
Case,     99     U.     S.     628,     631.     25    L.    ed. 
448,    449;    PuUman    v.    Upton,    96    U.   a 
328,     24     L.     ed.     818.     This     does     not 
matter,     or     matters     less,     in     the    esse 
of  a  corporation,  for  the  reasons  which  ve 
have  stated.     But  when  a  similar  tran^ffr 
is  made  of  a  share  in    a    partnership,   it 
means  that  the  transferee  at  once  bo(»mfs 
a   member   of  the   firm   and  goes   into  its 
business  with  an  unlimited  personal  liabil- 
ity,— in  short,  does  precisely  what  a  national 
bank  has  no  authority  to  do.     Thi^  the  tv- 
preme   court  of  Ohio   rightly   held  berond 
the  powers  of  the  bank.     U.  S.  Rev.  Stat 
$f  5136,  5137.     It  is  true  that  it  hsji  been 
held  that  a  pledgee  may  escape  liabilttr  if 
it  appears  on  the  certificate  and  books  that 
he  is  only  a  pledgee.     Pauly  t.  Statf  Loan 
d  T.   Co.    165   U.   S.   606.   41    L.  ed.  8«. 
17  Sup.  Ct  Rep.  465;  Rohinton  t.  8outhff% 
Nat.   Bank,  180  U.  S.  295,  45  L.  ed.  53«, 
21   Sup.  Ct.  Rep.  383;   Rankin  V.  Fiitlit^ 
Ins.  Trust  d  S.  D.  Co.  189  U.  S,  242,  249. 
47  L.  ed.  792,  795,  23  Sup.  Ct  Rep,  6^ 
No   doubt   the   security   might   be  reali»d 
without  the  pledgee  ever  becoming  a  meis- 
ber  of  the  firm.    It  is  not  necessary  in  thi« 
case   to   say   that   shares   like   the  pr«MBt 
could  not  be  accepted  as  security  in  UKf 
form  by  a  national  bank.    But  such  a  bask 
cannot  accept  an  absolute  transfer  of  them 
to  itself.    It  recently  has  been  deddcd  that 
a   national   bank   cannot   take  stock  is  s 
new  speculative  oarporatkm,  with  tbt  earn- 
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mon  doable  liability,  in  satisfaction  of  a 
debt  First  Nat.  Bank  v.  Converse,  200 
U.  S.  425,  ante,  637,  26  Sup.  Ct.  Rep.  306. 
A  fortiori,  it  cannot  take  shares  in  a  part- 
nership to  the  same  end. 

We  are  of  opinion  that  with  the  liability 
as  partner  all  liability  falls.  The  transfer 
of  the  shares  to  the  bank  was  not  a  direct 
transfer  of  a  legal  interest  in  the  leasehold, 
which  was  in  the  hands  of  trustees.  It 
was  simply  a  transfer  of  a  right  to  have 
the  property  accounted  for  and  to  receive  a 
share  of  any  balance  left  after  paying  debts, 
and  the  acquisition  of  this  right  was  in- 
cident solely  to  membership  in  the  firm. 
If  the  membership  failed  the  incidental 
[802]right8  failed  with  it,  and  with  the  "rights 
the  liabilities  also  disappeared.  Becoming 
a  member  of  the  firm  was  the  condition  of 
both  consequences.  As  the  bank  was  not 
esiopped  by  its  dealings  to  deny  that  it 
was  a  partner,  it  was  not  estopped  to  deny 
all  liability  for  partnership  debts.  See  Cal- 
ifornia Nat,  Bank  v.  Kennedy,  167  U.  S. 
362,  367,  42  L.  ed.  198,  200,  17  Sup.  Ct. 
Rep.  831.  It  seems  tp  us  unnecessary  to 
add  more  in  order  to  show  that  the  claim 
against  the  plaintiff  in  error  must  be  dis- 
missed. 
Judgment  reversed. 

Mr.  Justice  Harlan,  Mr.  Justice  Brew- 
er, and  Mr.  Justice  MoKenna  dissent. 


UNITED  STATES,  Petitioner, 

V, 

EMIL  DIECKERHOFF  et  al. 
(See  8.  C.  Reporter's  ed.  302-313.) 

1»  Dvtlea— 'redelivery     bond— validity.— 

The  authority  of  the  collector,  under  U.  S. 
Rev.  Stat.  |  2899,  U.  S.  Comp.  Stat  1901. 
p.  1921,  to  require  a  bond  from  an  importer 
for  double  the  value  of  the  merchandise 
Imported,  to  be  forfeited  for  the  nonreturn 
onopened  of  any  package  of  the  invoice  up- 
on demand,  includes  the  right  to  take  a  less 
stringent  undertaking,  such  as  a  bond  which 
provides  for  the  return  of  any  required 
package  unopened  or  the  payment  of  double 
Its  value  as  a  condition  of  being  discharged 
from  the  full  penalty  of  the  bond. 

1.  Damaire*— redelivery  bond.—  Double 
the  value  of  the  package  of  an  invoice  of 
imported    merchandise   ordered   by    the    col- 

NoTE. — On  the  penalty  as  the  Hmit  of  Ha- 
bWty  on  statutory  hond — see  note  to  Griffith 
▼.  Rundle,  55  L.R.A.  381. 

As  to  when  damages  are  liquidated — see 
notes  to  Hathaway  v.  Lynn,  6  L.R.A.  551 ;  King 
Iron  Bridge  k  Mfg.  Co.  v.  St.  Louis,  10  L.R.A. 
826;  Condon  v.  Kemper,  13  L.R.A.  671;  and 
Tayloe  v.  Sandtford,  6  L.  ed.  U.  S.  884. 
202  U.  S. 


lector  to  be  returned,  and  not  merely  the 
actual  damages  sustained  by  the  United 
States  by  reason  of  its  nonreturn,  is  the 
measure  of  recovery  for  the  breach  of  the 
obligation  incurred  in  a  redelivery  bond  tak- 
en by  the  collector  under  the  authority  of 
U.  S.  Rev.  Stat.  S  2899,  to  return  any  re- 
quired package  unopened,  or  to  pay  double 
its  value  as  a  condition  of  being  discharged 
from  the  full  penalty  of  the  bond. 
3.  Damnffes— pennlty  in  redelivery  bond 
— enforcement^-*  The  enforcement  of  the 
penalty  prescribed  in  a  redelivery  bond  tak- 
en by  a  collector  under  Ihc  authority  nf  U. 
S.  Rev.  Stat.  %  2899,  for  tne  nonreturn 
unopened  of  any  required  package  of  an  In- 
voice of  imported  merchandise,  is  not  pre- 
cluded by  the  provision  of  S  961  (U.  S. 
Comp.  Stat.  1901,  p.  699),  that  in  suits 
to  recover  the  forfeiture  annexed  to  a  bond 
or  other  specialty,  where  the  forfeiture, 
breach,  or  nonperformance  appears  by  de- 
fault or  confession  of  the  defendant,  or  up- 
on demurrer,  the  court  shall  render  Judgment 
for  the  plalntiflC  for  so  much  as  is  due 
according   to  equity. 

[No.  228.] 

Argued  April  11,  1906.    Decided  May  i-fc 

1906. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
reversed  a  judgment  of  the  Circuit  Court 
for  the  Southern  District  of  New  York, 
directing  a  verdict  in  favor  of  the  govern- 
ment, in  an  action  on  a  redelivery  bond, 
in  twice  the  estimated  value  of  a  package 
of  imported  merchandise  not  returned  to  the 
collector  upon  demand.  The  judgipent  of 
the  Circuit  Court  of  Appeals  reversed,  that 
of  the  Circuit  Court  affirmed,  and  the  case 
remanded  to  the  Circuit  Court. 

See  same  case  below,  136  Fed.  545.  ' 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  MoReynoId* 
argued  the  cause  and  filed  a  brief  for  peti* 
tioner : 

The  measure  of  the  recovery  to  be  al- 
lowed is  at  least  twice  the  value  of  the 
package  demanded  and  not  returned. 

Clark  V.  Barnard,  108  U.  S.  436,  27  L.  ed. 
780,  2  Sup.  Ct.  Rep.  878;  The  S.  Oteri,  14  C. 
C.  A.  344,  30  U.  S.  App.  10,  67  Fed.  146; 
Smythe  v.  United  States,  188  U.  S.  156,  47 
L.  ed.  425,  23  Sup.  Ct.  Rep.  279;  Nilson  v. 
Joneshoro,  57  Ark.  168,  20  S".  W.  1093; 
State  V.  Hall,  70  Miss.  678, 13  So.  39;  United 
States  V.  Montell,  Taney,  47,  Fed.  Cas.  No. 
16,798;  United  States  v.  Hatch,  1  Paine, 
336,  Fed.  Cas.  No.  15,325;  United  States 
V.  Pingree,  1  Sprague,  339,  Fed.  Cas.  No. 
16,050;  Andrews,  Revenue  Laws  of  U.  S. 
102. 

If  the  bond  as  executed  had  strictly  fol- 
lowed the  language  of  U.  S.  Rev.  Stat.  | 
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2899,  U.  a  Gomp.  Stat  1901,  p.  1921,  the 
government  would  have  been  entitled  to  de- 
mand a  judgment  for  twice  the  estimated 
value  of  the  goods  in  t^e  invoice  which  con- 
tained the  unreturned  package. 

Clark  V.  Barnard,  supra. 

Courts  of  equity  will  not  interfere  in 
eases  of  forfeiture  for  the  breach  of  cove- 
nants and  conditions  when  there  cannot  be 
any  just  compensation. 

Story,  £q.  Jur.  SS  1324,  1326;  Pom.  £q. 
Jur.  S  381. 

The  clause  authorizing  discharge  of  the 
bond  upon  payment  of  double  the  estimated 
value  of  any  unreturned  package  is  not  spe- 
cifically provided  for  by  U.  S.  Rev.  Stat  S 
2899,  U.  S.  Comp.  Stat  1901,  p.  1921,  but 
it  is  not  prohibited,  and,  being  less  onerous 
than  what  might  have  been  demanded,  one 
who  voluntarily  assented  thereto  may  not 
complain  on  that  account. 

Moses  V.  United  States,  166  U.  S.  571, 
586,  41  L.  ed.  1119,  1124,  17  Sup.  Ct  Rep. 
682. 

The  Secretary  of  the  Treasury  or  his 
agent,  the  collector,  has  authority  to  take 
oommon-law  bonds  and  to  stipulate  for  li- 
quidated damages  therein. 

United  States  v.  Tingey,  5  Pet  115,  8  L. 
ed.  66;  United  States  v.  Bradley,  10  Pet 
343,  9  L.  ed.  448;  United  States  v.  Hodson, 
10  Wall.  395, 19  L.  ed.  937 ;  Jessup  v.  United 
States,  106  U.  S.  147,  27  L.  ed.  85,  1  Sup. 
Ct  Rep.  74;  Constable  v.  National  S.  S.  Co. 
154  U.  S.  79,  38  L.  ed.  916,  14  Sup.  Ct  Rep. 
1062;  The  S.  Oteri,  supra;  Stephenson  v. 
Monmouth  Min.  d  Mfg.  Co.  28  C.  C.  A.  292, 
54  U.  S.  App.  499,  84  Fed.  115;  Qrady  v. 
United  States,  39  C.  C.  A.  42,  98  Fed.  240. 

If  the  clause  permitting  payment  of  twice 
the  value  of  an  unreturned  article  is  in- 
valid the  defect  is  cuied  by  those  provisions 
in  the  bond  which  follow  the  language  of 
the  statute.  The  conditions  being  severable, 
the  authorized  one  is  good. 

United  States  v.  Mora,  97  U.  S.  413,  24 
L.  ed.  1013. 

U.  S.  Rev.  Stat  S  961  is  substantially  in 
the  language  of  §  26  of  the  judiciary  act 
of  1789  (1  Stat  at  L.  87,  chap.  20,  U.  S. 
Comp.  SUt  1901,  p.  699).  It  is  expressly 
confined  to  three  cases— default,  confession, 
or  demurrer — ^and  has  no  application  where 
there  is  a  trial  upon  pleadings  and  proof. 

Farrar  v.  United  States,  5  Pet  373,  386,  8 
L.  ed.  159,  164;  Ives  v.  Merchants  Bank,  12 
How.  159«  164,  13  L.  ed.  936,  937. 

Mr.  W.  WicUiam  Smith  argued  the 
the  cause,  and,  with  Mr.  John  K.  Maxu?ell, 
filed  a  brief  for  respondents: 

In  general,  a  sum  of  money  in  gross,  to 
be  paid  for  the  nonperformance  of  an  agree- 
ment, is  considered  as  a  penalty,  the  legal 
operation  of  which  is  t4>  cover  the  damages 
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which  the  parly  in  whose  favor  the  stipa- 
laljon  is  made  may  have  sustained  froa  the 
breadi  of  contract  by  the  opposite  party. 
It  will  not,  of  course,  be  considered  as  li- 
quidated damages;  and  it  will  be  inatm- 
bent  on  the  party  who  claims  it  as  such  to 
show  that  it  was  so  considered  by  the  eoD- 
tracting  party.  Much  stronger  is  the  infer- 
ence in  favor  <rf  its  beijg  a  penalty  whea 
it  is  expressly  reserved  as  one.  The  parties 
themselves  denominate  it  a  penalty,  and  it 
would  require  very  strong  evidenee  to 
authorize  the  court  to  say  that  their  om 
words  do  not  express  their  own  intention. 

Tayloe  v.  Sandiford,  7  Wheat  13,  5  L. 
eel.  ojj%» 

The  term  "forfeiture"  imports  a  penalty; 
it  has  no  necessary  or  natural  oonaeetioa 
with  the  measure  or  degree  of  injury  whkk 
may  result  from  a  breach  of  contract  or 
from  an  imperfect  performance.  It  im^liet 
an  absolute  infliction,  regardless  of  th«  na* 
ture  and  extent  of  the  causes  by  which  it  b 
superinduced.  Unless,  therefore,  it  sUall 
have  been  expressly  adopted  and  declared 
by  the  parties  to  be  a  measure  of  injury  or 
compensation,  it  is  never  taken  as  such  by 
courts  of  justice,  who  leave  it  to  be  enforced 
whei«  this  can  be  done  in  its  real  character, 
viz.,  that  of  a  penalty. 

Van  Buren  v.  Digges,  11  How.  461,  13  L. 
ed.  771.  See  also  Watts  ▼.  Catmors,  115  U. 
S.  353,  29  L.  ed.  406,  6  Sup.  Ct  Rep.  91; 
Bignall  ▼.  Gould,  119  U.  S.  495,  30  L.  ed. 
491,  7  Sup.  Ct  Rep.  294;  Chicago  Bourn- 
Wrecking  Co.  v.  United  States,  53  LiLi. 
122,  45  C.  C.  A.  343,  106  Fed.  383;  Gn9 
Mfg.  Co.  V.  Camp,  13  C.  C.  A.  137,  25  U.  S. 
App.  134,  65  Fed.  794. 

The  penalty  of  the  bond  was  fixed  by  tht 
collector,  and  was  intended  to  be  ob]t  s 
maximum  sum  to  limit  the  liability  of  the 
obligors,  the  actual  sum  to  be  recovered 
from  them  being  only  the  amount  of  dua- 
age  sustained  by  the  government 

United  States  v.  Cutajar,  59  Fed.  1000, 
14  C.  C.  A.  515,  35  U.  &  App.  133, 67  Fed.  530. 

Mr.  Justice  Day  delivered  the  opiaioB  ol 
the  court: 

An  action  was  brought  in  the  circuit  court 
to  recover  upon  a  certain  redelivery  bood. 
purporting  to  be  executed  under  cover  of 
§  2899,  U.  S.  Rev.  Stat,  U.  S.  Comp.  SUU 
1001,  p.  1921.  The  respondents,  princip*l« 
on  the  bond,  were  partners,  as  Dieckerboil, 
Raffloer,  &.  Company.  Achelis  and  Bok«r 
executed  the  bond  as  sureties.  On  its 
uary  13,  1897,  Dieckerhoff,  Raffloer,  k  Coo- 
pany  imported  by  the  steamship  Bovic  cer 
tain  merchandise,  which  was  entered  in  tW 
New  York  custom  house  and  con^ittdl  of 
seven  packages.  These  were  deacrii*^  i* 
two  invoioes  and  are  numbered  417  tit  421* 
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9S3,  984.  Package  No.  418  was  designated 
by  the  collector  to  be  sent  to  the  public 
stores  for  examination  and  appraisal;  the 
others  were  turned  over  to  the  importer 
under  §  2899,  Rev.  Stat.  The  estimated 
value  of  the  entire  importation — $1,522 — 
was  indorsed  on  the  bond.  Within  ten 
days  after  the  examination  and  appraisal 
of  package  No.  418,  the  collector  ordered 
respondents  to  return  package  No.  420. 
[806] This  package  •was  not  returned.  Thereupon 
suit  was  instituted  upon  the  bond.  A  de- 
murrer to  the  complaint  was  overruled,  and 
an  answer  was  filed  denying  breach  of  the 
bond,  and  also  that  the  United  States  had 
sustained  any  actual  damages.  At  the 
trial  a  customs  clerk  testified  aa  to  the 
value  of  padcage  No.  420,  estimated  from 
the  invoice,  that  it  was  $184.66;  that  the 
indorsement  on  the  bosnd  was:  **Ves8el, 
Bovic^  where  from,  Liverpool;  amount,  $1,- 
522."  It  was  conceded  that  the  collector 
had  callecl  for  the  return  of  the  package, 
that  the  same  was  not  returned,  and  re- 
spondents offered  no  evidence.  Counsel  for 
the  United  States  conceded  that  there  was 
no  proof  in  the  case  that  the  United  States 
had  suffered  actual  damage,  and  that  they 
could  make  no  such  proof.  Over  the  re- 
spondents' request  for  a  verdict  in  their 
fivor,  the  circuit  court  directed  a  verdict 
in  favor  of  the  government  for  $369.12, 
being  twice  the  estimated  value  of  the  unre- 
tumed  package.  The  circuit  court  of  ap- 
peals reversed  this  judgment. 

The  sections  of  the  Revised  Statutes  per- 
tinent to  be  considered  are: 

"Sec.  2899,  U.  S.  Comp.  Stat.  1901,  p. 
1921.  No  merchandise  liable  to  be  in- 
spected or  appraised  shall  be  delivered  from 
the  custody  of  the  officers  of  the  customs 
until  the  same  has  been  inspected  or  ap- 
praised, or  until  the  packages  sent  to  be 
inspected  or  appraised  shall  be  found  cor- 
rectly and  fairly  invoiced  and  put  up,  and 
80  reported  to  the  collector.  The  collector 
may,  however,  at  the  request  of  the  owner, 
importer,  consignee,  or  agent,  take  bonds, 
with  approved  security,  in  double  the  esti- 
mated value  of  such  merchandise,  condi- 
tioned that  it  shall  be  delivered  to  the  or- 
der of  the  collector,  at  any  time  within  ten 
days  after  the  package  sent  to  the  public 
stores  has  been  appraised  and  reported  to 
the  collector.  If,  in  the  meantime,  any 
package  shall  be  opened,  without  the  consent 
of  the  collector  or  surveyor,  given  in  writ- 
ing, and  then  in  the  presence  of  ome  of  the 
inspectors  of  the  customs,  or  if  the  package 
is  not  delivered  to  the  order  of  the  collect- 
or, according  to  the  condition  of  the  bond, 
the  bond  shall,  in  either  case,  be  forfeited." 
18071  •"Sea  2901,  U.  S.  Comp.  Stat.  1901,  p. 
1921.  The  collector  shall  designate  on  the 
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invoice  at  least  one  package  of  every  in-* 
voice,  and  one  package  at  least  of  every 
ten  packages  of  merchandise,  and  a  greater 
number  should  he  or  either  of  the  apprais- 
ers deem  it  necessary,  imported  isnto  such 
port,  to  be  opened,  examined,  and  appraised, 
and  shall  order  the  package  so  designated  1 
to  the  public  stores  for  examination;  and 
if  any  package  be  found  by  the  appraisers 
to  contain  any  article  not  specified  in  the 
invoice,  and  they  or  a  majority  of  the*n 
shall  be  of  opinion  that  such  article  was 
omitted  in  the  invoice  with  fraudulent  in- 
tent on  the  part  of  the  shipper,  owner,  or 
agent,  the  contents  of  the  entire  package 
in  which  the  article  may  be  shall  be  liable 
to  seizure  and  forfeiture  on  conviction 
thereof  before  any  court  of  competent  juris- 
diction; but  if  the  appraisers  shall  be  of 
opinion  that  no  such  fraudulent  intent  ex-  . 
isted,  then  the  value  of  such  article  shall 
be  added  to  the  entry,  and  the  duties  there- 
on paid  accordingly,  and  the  same  shall  be 
delivered  to  the  importer,  agent,  or  consignee. 
Such  forfeiture  may,  however,  be  remitted 
by  the  Secretary  of  the  Treasury  on  the 
production  of  evidence  satisfactory  to  him 
that  no  fraud  was  intended." 

"Sec.  2939,  U.  b.  Comp.  Stat.  1901,  p. 
1938.  The  collector  of  the  port  of  New 
York  shall  mot,  under  any  circumstances, 
direct  to  be  sent  for  examination  and  ap- 
praisement less  than  one  package  bf  every 
invoice,  and  one  package,  at  least,  out  of 
every  ten  packages  of  merchandise,  and  a 
greater  number  should  he,  or  the  appraiser, 
or  any  assistant  appraiser,  deem  it  neces- 
sary. When  the  Secretary  of  the  Treasury, 
however,  from  the  character  and  description 
of  the  merchandise,  may  be  of  the  opinion 
that  the  examination  of  a  less  proportion 
of  packages  will  amply  protect  the  revenue, 
he  may,  by  special  regulation,  direct  a  less 
number  of  packages  to  be  examined." 

The  bond  was  in  the  sum  of  $50,000,  and 
conditioned  as  follows: 

''The  condition  of  this  obligation  is  such 
that  if  each  and  every  package  or  packages 
of  each  and  every  importation  made  by  the 
said  principals  at  any  time  within  six  ^ 
months  from  and  •after  the  date  of  theRe[308] 
presents  and  delivered  from  the  custody  of 
the  officers  of  the  customs  in  pursuance  of 
§  2899,  Revised  Statutes  of  the  United 
States,  shall,  within  ten  days  after  the  pack- 
age or  packages  designated  by  the  collector 
and  sent  to  the  public  store  to  be  opened  and 
examined,  have  been  appraised  and  reported 
to  him,  be  returned  to  the  order  of  the  col- 
lector without  haWng  been  opened  except 
with  the  consent  of  the  collector  or  sur- 
veyor, given  in  writing,  and  then  in  the 
presence  of  one  of  the  officers  of  the  cus- 
toms;   or    if    the    above-boimden    obli;;ors 
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■hall,  in  lieu  of  such  return,  pay  to  the 
proper  collecting  officer  of  said  port  dou- 
ble the  estimated  value  of  the  package  or 
pockflr^es  of  merchandise  not  so  returned, 
then  this  obligation  is  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

"And  the  above-bounden  obligors  do,  for 
themselves,  their  heirs,  executors,  adminis- 
trators, and  assigns,  jointly  and  severally 
covenant  and  agree  with  the  United  States 
that  the  collector  of  customs  aforesaid  shall 
indorse  on  this  bond  the  estimated  value 
of  each  importation  as  made,  and  the  date 
thereof,  and  that  the  penalty  of  tais  bond 
shall  be  held  to  be  double  the  value  of 
each  importation  as  made  and  indorsed  as 
aforesaid;  and  that  the  value  of  the  impor- 
•  tation,  where  there  is  no  violation  of  the 
conditions  of  this  bond,  shall  not  in  any 
way  affect  th6  liability  in  those  cases 
where  there  shall  be  a  violation  thereof." 

Upon  the  facts  stated  the  question  is. 
How  much,  if  anything,  can  the  government 
recover  upon  this  bond?  That  there  is  diffi- 
culty in  the  solution  of  the  question  is 
found  in  the  different  suggestions  put  for- 
ward; that  the  actual  damages  sustained 
by  the  government  may  be  recovered,  which 
is  the  contention  of  the  respondents,  and 
was  the  view  of  a  majority  of  the  circuit 
court  of  appeals;  second,  the  actual  value 
of  the  junretumed  package,  which  was  the 
view  sustained  by  one  judge  of  the  circuit 
court  of  appeals;  third,  twice  the  value  of 
the  package  not  returned,  which  was  the 
view  of  the  circuit  court;  fourth,  double 
[809]  the  value  of  the  consignment,  *which  seems 
to  be  the  present  contention  of  the  govern- 
ment. 

It  may  be  admitted  that  the  bond  does  not 
follow  in  strict  terms  the  provisions  of  f 
2899,  which  seems  to  require,  or  at  least  to 
authorize,  a  bond  in  double  the  estimated 
yalue  of  the  merchandise  imported,  with  a 
condition  that  it  shall  be  delivered  to  the 
order  of  the  collector  at  any  time  within 
ten  days  after  the  package  sent  to  the  pub- 
lic stores  has  been  appraised  and  reported  to 
the  collector.    The  statute  further  provides 
that    if,    in    the    meantime,    any    package 
should  be  opened,  without  the  consent  of 
the  collector  or  siurveyor,  given  in  writing, 
and  then  in  the  presence  of  one  of  the  in- 
spectors of  the  customs,  or  if  the  package  is 
not  delivered  to  the  order  of  the  collector, 
according  to  the  condition  of  the  bond,  in 
either  case  it  shall  be  forfeited.    The  bond 
given,   while   it  was   for   a   period   of   six 
months,  in  the  sum  of  $50,000,  provided  that 
the  collector  of  customs  should  indorse  on 
the  bond  the  estimated  value  of  each  im- 
portation and  the  date  thereof,  and  that 
the  penalty  of  the  bond  should  be  doable 
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the  value  of  each  importation  as  so 
and  indorsed,  which,  in  tnis  case,  voold 
make  the  penalty  $3,044.  This  bond  cam- 
tains  the  condition  that  if  the  obligors,  ia 
lieu  of  the  return  of  the  package,  pay  t» 
the  proper  collecting  officer  double  the  vilot 
of  the  package  or  packages  not  so  retnxned, 
then  the  obligation  is  to  be  void. 

While  the  statute  does  not  provide  ia  a- 
press  terms  for    a    bond  thus  oonditioMd, 
it  seems  to  be  well  settled  that»  althoogk 
not  strictly  in  conformity  with  the  statute, 
if  it  does  not  run  counter  to  the  statute, 
and  is  neither  malum  prohibitum  oor  vMiM» 
in  86,  it  is  a  valid  bond,  although  not  ia 
terms    directly    required    by    the    statnte. 
Moses  V.  United  States,  166  U.  &  571,  58«. 
41  L.  ed.  1119,  1124,  17  Sup.  Ct.  Rep.  68t 
Indeed,  the  learned  counsel  for  respondents 
concedes  that  such  a  bond  catn  be  taken,  tad 
in  his  brief  says:     "Respondents  make  m 
point  as  to  the  conformity  of  the  bond  to 
the    statute,    or   the   right   of   the   United 
States  or  the  collector  to  enforce  it  in  iti 
form  as  made.    For  the  purposes  of  this 
argument  we  ^concede  th»t  it  was  a  Tolaa-;S10| 
tary    bond,    enforceable    according    to   iti 
terms,  and  that  there  has  been  a  breach." 
But  we  think  this  something  more  thaa 
a   mere  voluntary   bond.     The   statute  au- 
thorizes, it  is  true,  a  more  stringent  voder- 
taking^  for  literally  it  authorizes  a  bond 
in  double  the  value  of  the  merdiandise.  eoa- 
ditioned  that  it  shall  be  delivered  to  the  or- 
der of  the  collector  at  any  time  within  tea 
days  after  the  package  aoit  to  the  puUie 
stores  has  been  appraised  and  reported  to 
the  collector.    And  further  provides  that  if. 
in    the    meantime,    any    package   shall  bt 
opened,  except  in  the  presence  of  the  col- 
lector in  the  manner  provided,  or  if  tht 
package  is  not  delivered  to  the  order  of  tht 
collector,  according  to  the  condition  of  tht 
bond,  it  shall,  in  either  case,  be  forfeited. 
With  this  ample  authority  to  take  a  raoft 
enlarged  undertaking,  we  think  it  was  with- 
in the  power  of  the  collector  to  takt  tht 
bond  in  suit,  which,  taken  together,  providci 
for  the  return  of  any  required  padbige  i> 
an  unopened  condition  or  the  paymeat  ti 
double  its  value  as  a  condition  of  being  di*- 
charged  from  the  full  penalty  of  the  boad. 
There  ia  nothing  in  this  bond  which  nm 
counter  to  the  statute,  and  it  ia  withia  tht 
authority  conferred  to  take  a  bond  which 
should  be  forfeited  if  the  padcage  was  Btl 
returned    in    the    manner    required.    Cm- 
tainly  the  makers  of  the  bond  cannot  tarn- 
plain  that  they  have  been  permitted,  hf  ili 
terms,  to  discharge  the  obligation  to  it* 
turn  a  package  by  paying  double  itt  vahM^ 
when  a  bond  in  double  the  value  of  the  Bt^ 
chandiae,  to  be  forfeitod  for  the  Bouatafi 
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of  a  package  unopened,  might  have  been  re- 
quired. 

The  real  question  in  the  ease,  then,  is. 
What,  if  anything,  can  be  recovered  under 
the  circumstances  shown,  on  the  obligation 
incurred  in  this  bond?  It  is  the  contention 
of  the  respondents  that  the  United  States 
can  recover  only  for  actual  damages  which  it 
has  shown  that  it  sustained,  and  that  it 
was  not  the  purpose  of  the  statute  or  the 
obligation  of  the  bond  given  to  enlarge  the 
liability  beyond  such  damages  as  the  gov- 
ernment shall  be  able  to  allege  and  prove. 
But  we  think  the  purpose  of  the  statute 
and  the  piurpose  of  the  requirement  in  the 
[3Il]bond[  ^provided  for  therein,  and  the  one  giv- 
en in  this  case,  was  to  secure  the  perform- 
ance of  the  duty  imposed  of  returning  the 
package  or  packages,  where  an  importer 
availed  himself  of  the  privilege  of  with- 
drawing merchandise  from  the  custody  of 
the  governmental  officials  before  it  has  been 
examined  and  appraised.  It  is  the  right 
of  the  government  to  examine  merchandise 
imported  from  foreign  countries  and  ascer- 
tain its  value  for  the  purpose  of  fixing  the 
amount  of  duties  collectible  thereon.  It 
has  the  right  to  hold  this  merchandise  un- 
til this  purpose  cam  be  effected.  Obviously, 
in  a  country  where  the  business  of  import- 
ing goods  has  become  so  vast,  as  is  now 
the  case  in  United  States,  it  would  be  im- 
practicable to  store  all  goods  and  hold 
them  until  examination.  The  law  has, 
therefore,  provided  for  the  detention  usual- 
ly of  one  package  in  ten  of  an  importation, 
and  given  the  privilege  to  the  importer  of 
removing  the  rest  of  the  goods,  but  to  be 
held  intact,  subject  to  the  right  of  the 
government,  if  an  examination  of  the  pack- 
ages ordered  for  inspection  shall  suggest 
such  course,  to  require  that  other  packages 
be  returned  intact  for  examination,  and  if 
this  statutory  duty  is  not'  performed,  we 
think  it  was  the  intention  of  the  law  to 
provide  specific  damages  to  be  recovered  up- 
on the  nonperformance  of  the  duty  im- 
posed, and  to  secure  a  prompt  and  faithful 
discharge  of  which  the  statute  provides  for 
the  giving  of  a  bond. 

In  carrying  out  this  purpose  we  hold  the 
law  permitted  the  taking  of  such  a  bond 
as  was  given  in  this  case,  providing  that, 
if  the  party  did  not  return  the  package  re- 
quired, he  should  pay  double  the  amount 
of  the  value  thereof.  We  think  such  un- 
dertaking, for  this  manner  of  discharging 
this  duty,  or  paying  the  value  stipulated, 
was  intended  to  and  does  relieve  ine  gov- 
ernment from  the  necessity  of  showing  any 
actual  damage  or  loss.  It  is  suggested  that 
the  government  may  prove  the  damages 
■ustained  possibly  by  the  testimony  of  in- 
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formers  or  of  those  who  packed  the  mer- 
chamdise  before  shipment,  ana  in  other 
ways.  But  in  our  opinion  it  was  the  pur- 
pose of  this  statute,  and  the  bond  executed 
in  the  case,  to  dispense  with  *the  necessity [3 12] 
of  resort  to  this  method  of  showing  dam- 
ages, and  to  fix  double  the  value  of  the 
package  ordered  to  be  returned,  as  a  defi- 
nite siun  to  be  paid  for  the  uonfulfilment 
of  the  statutory  duty.  In  such  cases  the 
recovery  is  for  the  stipulated  sum,  and  is 
not  limited  to  the  damages  actually  proven. 
Clark  V.  Barnard,  108  U.  S.  436,  457,  27 
L.  ed.  780,  787,  2  Sup.  Ct.  Rep.  878. 

It  is  strongly  urged  that  this  in  many 
cases  may  work  serious  hardship,  and  that, 
in  all  the  years  in  which  this  statute  or 
its  equivalent  has  been  in  force,  no  action 
is  shown  to  have  been  brought  upon  this 
theory.  But  the  contract  is  definite  in  its 
terms,  and  it  was  the  privilege  of  the  im- 
porter to  leave  the  goods  in  the  custody 
of  the  government  or  take  them  out  upon 
giving  the  obligation  which  is  the  subject-  ^ 
matter  of  this  suit.  It  may  be  that  in 
some  cases  such  a  rule  would  permit  the 
government  to  recover  a  large  percentage 
of  the  value  of  the  goods  imported,  and 
it  is  suggested  the  package  not  returned 
may  represent  the  larger  part  of  the  value 
of  the  entire  invoice;  but  we  do  not  think 
these  considerations  should  overcome  the 
purposes  of  the  statute  and  the  terms  of 
the  obligation  incurred  in  the  giving  of 
this  bond. 

The  purpose  of  the  statute  was  to  en- 
force the  collection  of  the  revenues,  and  to 
require  that  goods  shall  be  as  repre- 
sented, and,  if  removed  from  governmental 
control  before  the  facts  about  them  are  as- 
certained, to  require  them  to  be  returned 
unopened,  except  as  provided  by  statute,  or 
a  specific  penalty  be  paid  for  failure  so  to 
do. 

It  is  further  contended  that  §  961,  U.  S. 
Rev.  Stet.,  U.  S.  Comp.  Stat.  1901,  p.  699, 
protects  against  enforcement  of  a  penalty 
of  this  kind.  This  section  provides:  "In 
all  suits  brought  to  recover  the  forfeiture 
annexed  to  any  articles  of  agreement,  cove- 
nant, bond,  or  other  specialty,  where  the 
forfeiture,  breach,  or  tnonperformance  ap- 
pears by  the  default  or  confession  of  the 
defendant,  or  upon  demurrer,  the  court 
shall  render  judgment  for  the  plaintiff  to 
recover  so  much  as  is  due  according  to 
equity.  And  when  the  sum  for  which  judg- 
ment should  be  rendered  is  uncertain,  it 
shall,  if  either  of  the  parties  request  it. 
be  assessed  by  a  jury."  'But  if  we  are[3Il31 
correct  in  holding  that  it  was  the  intention 
of  Congress  to  provide  a  specific  penalty  for 
failing  to   return  the  merchandise   as   re- 
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quired,  it  is  not  within  the  province  of 
courts  of  equity  to  mitigate  the  harshness 
of  penalties  or  forfeitures  in  such  cases,  for 
such  relief  would  run  directly  counter  to 
the  statutory  requirements.  Story,  Eq.  Jur. 
§  1326.  We  think  the  circuit  court  was 
right  in  rendering  judgment  for  double 
the  value  of  the  imretumed  package. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals will  be  reversed  and  the  judgment  of 
the  Circuit  Court  affirmed  and  the  case  re- 
manded to  the  Circuit  Court 


Mr.  Justice  Brewer  took  no  part  in  the 
decision  of  this  case. 


BOBE^T  DEVINE.  Jesse  D.  HxmUs,  Asa 
Hunten  et  ol.,  Appta,, 

V. 

CITY  OF  LOS  ANGELES. 

(See  8.  C.  Reporter's  ed.  318-339.) 

%»  Covrts— JariadtctlOB  of  clrenit  eovrt 
— c««e  arlalBff  under  Federal  lanrwrn— 
antlcipatlBiT  defense.—  Allegations  In  a 
bill  to  quiet  title,  framed  under  Cal.  Code 
-Civ.  Proc.  S  738,  that  defendant's  adverse 
claims  are  based  upon  an  erroneous  construc- 
tion of  the  treaty  of  Guadalupe  Hidalgo  and 
the  act  of  March  3,  1851  (9  Stat  at  L.  681, 
chap.  41),  and  upon  certain  enumerated 
acts  of  the  California  legislature,  and  ordi- 
nances and  charters  of  the  city  of  Los  An- 
geles, adopted  and  approved  in  pursuance 
of  such  construction,  do  not  pre^nt  a  case 
arising  under  the  Federal  Constitntlon,  laws, 
or  treaties,  of  which  a  Federal  circuit  court 
has  Jurisdiction  without  diversity  of  citizen- 
ship. 

2.  Clond  on  title— assertion  of  owner- 
sblp.— Verbal  assertions  of  ownership  do 
not  constitute  a  cloud  upon  title,  to  remove 
which  the  aid  of  a  court  of  equity  can  be  in- 
voked. 

8«  Jurisdiction  of  elrcnlt  eonrt— case 
arlslnv  nnder  Federal  laws— clond  on 
title.— A  case  arising  under  the  Federal  Con- 
stitution and  laws,  of  which  a  Federal  cir- 
cuit court  has  jurisdiction  without  diversity 
of  citizenship,  is  not  presented  by  a  bill  which 
asserts  the  invalidity,  under  the  Federal 
Constitution,  of  certain  statutes  and  ordi- 
nances alleged  to  constitute  a  cloud  on  title, 
which  the  bill  seeks  to  remove. 

4.  Courts— Jar Isdlctlon  of  drcnlt  conrt 
—case  arising  under  Federal  Constl- 
tutl<»n.—  Averments  that  patentees  from  the 
United  States,  whose  titles  were  derived  from 
Spain  and  Mexico  by  .virtue  of  grants  to  their 

Note. — A$  to  Federal  quettion  as  conferring 
jurisdiction  on  United  States  courts — see  notes 
to  Montana  Ore-Purchasing  Co.  v.  Boston  & 
M.  Consol.  Copper  &  S.  Mln.  Co.  a5  C.  C.  A. 
7,  and  Bailey  v.  Mosher,  11  C.  C.  A.  308. 

On  the  removal  in  equity  of  a  cloud  on  title 
— see  notes  to  West  v.  People's  Bank,  8  L.R.A. 
727,  and  Miller  v.  Cook,  10  L.R.A.  293. 
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predecessors  from  those  countries,  wbick 
were  confirmed  by  the  board  of  lasd  cob- 
missioners,  acting  under  the  act  of  Msrck 
3,  1851,  were  deprived  of  their  property 
without  due  process  of  law,  and  allegacoas 
that  their  contract  obligations  were  im;^r*d. 
by  certain  enumerated  California  statate«  mad 
charters  of  the  city  of  Los  Angeles,  whick 
conferred  upon  the  city  only  such  rights  !■ 
respect  to  the  waters  of  a  river  u  mtj 
have  been  vested  in  the  state,  aiford  m 
proper  basis  for  the  Jurisdiction  of  the  Fed- 
eral circuit  court,  as  of  a  case  arishig  awler 
the  Federal  Constitution. 
6.  Courts— Jurisdiction  of  circuit  eoart 
—Federal  question— water  rtshta*— 
The  nature  and  extent  of  the  riparian  rlgbta 
and  the  rights  in  percolating  waters  of  cer- 
tain patentees  from  the  United  States  wbcne 
titles  were  derived  from  Spain  and  Mezie* 
by  virtue  of  grants  to  their  predeceaaon  froa 
those  countries,  which  were  confirmed  by  the 
board  of  land  commissionera.  acting  oadcr 
the  act  of  March  3,  1851,  are  not  Federal 
questionfi  which  will  sustain  the  jorisdlctl<w 
of  a  Federal  circuit  cOurt,  but  are  qoestioH 
of  state  or  general  law. 

[No.  207.] 

Argued  March  IS,  1906.    Decided  Mf  H, 

1906, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  California  to  review  a  decree  di*- 
missing,  for  want  of  jurisdiction,  a  bill 
which  seeks  to  quiet  titles  derived  under 
Spanish  and  Mexican  grants,  and  to  remove 
a  cloud  therefrom.     Affirmed, 

Statement  by  Mr.  Chief  Justice  FvUcn 
Complainants  below,  appellants  here,  are 
244  in  number,  and  own  in  so-eraltj 
various  tracts  of  land  aggregating  wreral 
thousand  acres,  located  in  the  county  of  Los 
Angeles,  California,  in  ranchos  San  Rafsel, 
Los  Felis,  and  Providencia.  The  rancbo 
San  Rafael  was  granted  by  the  King  of 
Spain,  and  the  other  two  ranches  by  tke 
Republic  of  Mexico,  to  the  predece»*^ir*  of 
complainants.  The  titles  were  confirmed, 
pursuant  to  the  treaty  of  Guadalupe  Hidal- 
go [9  Stat,  at  L.  922],  to  the  succe^or*  of 
the  original  grantees  by  the  board  of  land 
commissioners  created  by  and  acting  under 
an  act  of  Congress  approved  March  3,  lv'>l, 
entitled,  "An  Act  to  Ascertain  and  Mtl* 
Private  Land  Claims  in  the  State  of  Calt- 
fornia."  [9  SUt.  at  L.  631,  chap.  411  ^^ 
cuts  were  thereupon  issued  by  the  rnttd 
States  to  the  confirmees,  and  it  wa«  allernl 
that  these  grants  conveyed  the  title  to  tte 
waters  within   them. 

It  was  further  alleged  that  the  citr  nf  Uh 
Angeles  claimed  to  be  the  »ncre»^r  in  rir'l 
and  title  to  all  the  grants  made  by  t** 
Spanish  and  Mexican  governments  to  tl-e 
Pueblo  de  Los  Angeles,  and  the  ritr  fH  » 
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claim  before  the  land  commissioners  in  vir- 
tue of  the  general  laws  of  Spain  to  16  square 
leagues  of  land,  alleging  that  the  said  lands 
had  been  granted  to  the  pueblo,  which  board 
confirmed  the  title  of  the  city  to  four  square 
leagues  Of  land,  but  rejected  its  claim  to  the 
remaining  12  square  leagues,  and  that  a 
patent  was  issued  to  the  city  by  the  United 
States  for  the  land  so  confirmed,  which  pat- 
ent did  not  refer  to  the  river  or  its  tribu- 
tary waters,  and  did  not  purport  to  convey 
any  of  the  waters  of  said  river.  That 
the  city  claimed  the  paramount  right  to  the 
waters  of  the  Los  Angeles  river  and  the 
river  itself  in  virtite  of  the  grants,  laws, 
usages,  and  customs  of  the  Republic  of  Mexi- 
co and  of  the  Kingdom  of  Spain,  made  and 
in  vogue  prior  to  the  cession  of  the  terri- 
tory embraced  within  the  state  of  California 
to  the  United  States  under  the  treaty  of 
(315]Guadalupe  Hidalgo,  and  by  virtue  •of  cer- 
tain actH  of  the  l^islature  of  the  state  of 
California,  referred  to  in  the  bill,  and  es- 
pecially by  virtue  of  an  act  of  the  legisla^ 
ture  of  California,  passed  April  4,  1850,  in- 
corporating the  city  of  Los  Angeles,  and  de- 
claring that  it  "shall  succeed  to  all  the 
rights,  claims,  and  powers  of  the  Pueblo  de 
Los  Angeles  in  regard  to  property,  and  shall 
be  subject  to  all  the  liabilities  incurred,  and 
obligations  created,  by  the  ayuntamiento  of 
said  pueblo. 

It  was  further  alleged  that  the  city  never 
procured  the  confirmation  of  any  rights  in 
the  waters  of  the  Los  Angeles  river  other 
than  those  that  passed  under  the  grant  of 
land  conferred  by  the  patent,  and  that  the 
act  of  the  legislature,  passed  April  4,  1B50, 
and  certain  otHer  acts  of  the  legislature,  and 
proceedings,  acts,  and  charters  of  the  city, 
set  forth  in  the  bill,  are  a  cloud  upon  com- 
plainants' title  to  their  lands.  That  the 
Los  Angeles  river  runs  through  the  three 
ranchos  and  thence  through  the  city;  that 
complainants'  lands  are  riparian  to  the 
stream ;  that  underlying  complainants'  lands 
are  percolating  waters  which  do  not  consti- 
tute a  part  of  the  river,  out  which,  by  rea- 
son of  the  patents  referred  to  and  mesne 
conveyances,  belong  to  the  several  complain- 
ants as  owners  of  said  lands.  The  bill  then 
went  on  to  aver  that  the  city  claims  that 
it  is  the  owner  of  the  river  and  its  tribu- 
taries and  their  waters,  passing  through  the 
ranchos  named,  and  of  the  percolating  wa- 
ters in  complainants'  lands;  that  it  claims 
the  right  to  appropriate  said  waters  for  the 
use  of  the  city  and  its  inhabitants,  and  that 
complainants  have  no  right  to  take  any  of 
the  surface  waters  of  the  river  or  the  perco- 
lating waters  except  in  subordination  to 
the  city's  paramount  right  to  take  and  use 
the  same,  and  the  city  threatens  and  intends 
to  institute  suit  in  the  state  courts  of  Cali- 
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fornia  to  enjoin  complainants  from  using 
any  of  the  waters  possessed  by  them  from 
wells  on  their  lands. 

That  the  city  rests  its  right  and  claim  to 
the  river  and  its  waters  upon  a  certain  con- 
struction of  the  treaty  of  Guadalupe  Hidalgo 
and  of  the  act  ot  Congress  of  March  3,  1851, 
and  upon  certain  acts  of  the  California  leg- 
islature and  certain  charters  •of  the  city  of  [316] 
Los  Angeles,  adopted  and  approved  in  pur- 
suance of  an  erroneous  construction  of  the 
treaty  and  the  act  of  Congress ;  the  acts  and 
charters  being  enumerated. 

It  was  further  alleged  that,  under  said 
acts  and  said  charters,  the  city  had  asserted 
and  assumed  the  right  to  take  physical  con- 
trol of  the  Los  Angeles  river  and  its  tribu- 
taries, and  has  exercised  the  right  of  ob- 
structing ditches  and  other  conduits  main- 
tained by  owners  of  land  in  the  valley  of  the 
river  above  the  city,  and  of  preventing  the 
use  of  the  waters  of  the  river  for  irrigation 
of  the  lands  of  complainants,  and  that 
said  laws  and  charters  and  the  exercise  of 
said  rights  have  resulted  in  the  destruction 
of  the  values  of  the  lands.  And  it  was 
charged  that  the  acts  of  the  legislature  and  . 
the  charters  of  the  city  of  Los  Angeles  were 
in  violation  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  in  that 
they  deprived,  or  attempted  to  deprive,  com- 
plainants of  their  property  without  due  pro- 
cess of  law,  and  to  grant  the  same  to  the 
city  of  Los  Angeles;  that  the  acts  and  char- 
ters impaired  the  obligation  of  the  contracts 
expressed  in  the  patents  of  the  United 
States  to  complainants'  lands;  and  that 
the  assertion  and  exercise  by  the  city  of  the 
right  to  control  the  river  and  its  waters 
were  in  violation  of  §  1079,  title  24,  of  the 
Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  Stat.  1901,  p.  1262). 

And  the  bill  further  averred  that  the  con- 
struction of  the  act  of  Congress  of  March 
3,  1851,  upon  which  the  defendant  city 
rested  its  right  abd  claim  to  said  river  and 
to  said  waters,  is  erroneous,  and  that,  ac- 
cording to  the  proper  construction  thereof, 
the  city  was  required  to  present  to  the 
board  of  land  commissioners  its  claim  to 
the  waters  of  the  river  for  confirmation. 

It  was  also  alleged  that  the  claims  and 
threats  of  the  city  to  institute  actions 
against  complainants,  and  the  control  which 
it  has  exercised  over  the  river  and  the  wa- 
ters thereof,  and  the  several  acts  of  the  leg- 
islature of  California,  and  the  charter  of 
the  city,  purporting  to  convey  title  to  the 
river  and  its  waters  upon  the  city  as  the 
succeseior  to  the  Mexican  pueblo,  cast'  a 
•cloud  upon  the  titles  of  complainants  to[317] 
their  lands,  and  had,  in  large  measure,  de- 
stroyed the  market  values  thereof. 

It  waq  prayed: 
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1.  That  a  decree  be  granted  complainants 
removing  the  cloud  cast  by  the  city  of  Los 
Angeles  upon  their  titles  to  the  lands  de- 
scribed in  the  bill,  and  that  the  acts  of  the 
legislature  of  the  state  of  California  and  the 
charters  of  the  city  be  declared  invalid  in 
respect  to  conferring  upon  the  city  any 
rights  in  the  waters  of  the  Los  Angeles  riv- 
er, acquired  from  the  pueblo  of  Los  Angeles, 
other  than  such  rights  as  were  ascertained 
and  confirmed  under  the  act  of  March  3, 
1851. 

2.  That  a  decree  be  granted  to  complain- 
ants and  each  of  them  quieting  their  several 
titles  to  their  lands  and  to  the  waters  there- 
in, and  to  the  riparian  right  of  each  of  them 
to  use  the  waters  of  said  river,  as  against 
the  paramount  title  claimed  by  said  city  to 
have  been  derived  from  Spain  or  Mexico,  or 
claimed  to  have  been  derived  from  or  to  be 
supported  by  said  acts  of  the  l^slature  of 
the  state  of  California,  or  by  the  charter  of 
said  city;  and  also  that  it  be  decreed  that 
complainants  and  the  city  have  each  and 
severally  such  title  only,  derived  from 
Spain  and  Mexico,  as  was  confirmed  and 
patented  to  them  or  their  predecessors  by 
the  act  of  Congress  of  March  3,  1S51. 

3.  That  a  aecree  be  granted  to  complain- 
ants, forever  enjoining  the  city  of  Los  An- 
geles from  setting  up  or  asserting  such  para- 
mount right  and  title  to  said  waters;  and 
further  enjoining  said  city  from  asserting 
and  exercising  dominion  or  control  over  said 
river  and  said  waters  under  or  by  virtue 
of  said  acts  of  the  legislature  or  said  char- 
ter of  said  city  of  Los  Angeles. 

It  was  alleged  in  the  answer  that,  by  the 
terms  of  each  of  the  grants  to  the  three 
ranchos  named  in  the  bill,  and  by  the  laws 
of  the  government  making  the  same,  all  of 
the  waters  within  any  of  the  lands  em- 
braced in  said  ranchos,  which  formed  a  part 
of  or  found  their  way  into  the  surface  or 
subterranean  stream  of  the  Los  Angeles 
river,  were  excepted  and  reserved  in  favor 
of  the  pueblo  of  Los  Angeles,  and  that  none 
[8 18]  of  said  *  waters  were  confirmed  or  granted 
by  the  United  States  to  complainants'  pred- 
ecessors. 

It  was  admitted  that  the  city  claimed  to 
be,  and  it  was  alleged  that  the  city  was,  in 
fact,  the  successor  to  all  the  rights  and 
grants  made  by  the  Spanish  and  Mexican 
governments  to  the  pueblo  of  Los  Angeles. 

The  answer  further  alleged  that  the  pat- 
ent issued  by  the  United  States  to  the  city 
of  Los  Angeles  purported  to  grant  to  the 
mayor  and  council  of  the  city  of  Los  An- 
geles all  appurtenances  belonfrin.sr  to  the 
land  therein  granted,  which  included  all 
the  waters  of  the  river  and  the  right  to  the 
use  of  the  same. 

It  was  admittad  that  the  city  claimed  the 
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paramount  right  to  the  waters  of  the  Lot 
Angeles  river  by  virtue  of  grants,  lavs, 
usages,  and  customs  of  the  Republic  of 
Mexico  and  the  Kingdom  of  Spain  and  the 
act  of  the  legislature  approved  April  4, 1850, 
mentioned  in  the  bill,  but  it  was  denied  thst 
these  were  the  only  sources  of  title  throo^ 
which  the  city  claimed;  and  alleged  that  it 
also  claimed  said  paramount  right  by  rirtnt 
of  long-continued  use  and  possession  of  mU 
river  and  the  waters  thereof  for  the  period 
of  more  than  one  hundred  and  twenty  yean, 
and  by  various  grants  and  conveyances  from 
private  individuals,  and  by  virtue  of  varioiu 
judgments  and  decrees  of  courts  of  compe- 
tent jurisdiction,  and  of  the  patents  to  tht 
mayor  and  common  council  of  the  city  <tf 
Los  Angeles,  mentioned  in  the  bill,  and  also 
by  virtue  of  its  ownership  of  various  tracts 
of  land,  which  are  riparian  to  said  river, 
amounting  in  area  to  more  than  4,000  acret, 
embracing  the  land  through  which  the  river 
flows  in  passing  through  the  lands  included 
in  said  patent. 

The  answer  disclaimed  that  the  city  ac- 
quired, under  the  act  of  the  legi&latnt 
passed  April  4,  1850,  any  right  to  the  Los 
Angeles  river,  or  the  waters  thereof,  or  aay 
other  water  or  right  which  was,  at  the  tine 
of  the  passage  of  said  act,  vested  in  tie 
predecessors  of  complainants,  or  any  private 
individual  or  corporation. 

The  answer  denied  that  the  acts  of  the 
legislature,  or  the  'proceedings,  or  acts,  or[Sll{ 
charters  of  the  city,  referred  to  in  the  bili 
constituted  any  cloud  upon  complaisants' 
titles,  but,  on  the  contrary,  allege  that  mm 
of  complainants  had,  at  the  time  of  the  cam- 
mencement  of  the  suit,  or  have  now,  aay 
right  or  interest  in  or  to  the  waters  of  tke 
Los  Aisles  river,  save  in  subordination  to 
the  paramount  right  of  the  city  to  take  and 
use  all  of  the  waters  of  said  river  to  the 
extent  of  the  necessities  of  the  city  or  its  ii- 
habitanta. 

The  answer  alleged  that  all  of  the  watcn 
underlying  complainants'  lands  form  ud 
constitute  a  part  of  the  Los  Angeles  rirsr, 
and  would,  if  not  intercepted,  readi  the  mr- 
face  stream  of  the  river  at  a  point  abofve 
the  northern  boundary  of  the  city,  and  d^ 
nied  that  any  of  said  waters  belonged  to  tk 
several  complainants,  or  that  they,  or  9Mf 
of  them,  have  ever  had  any  ownership  of 
said  waters,  save  in  subordination  to  tW 
paramount  right  of  the  dty  to  take  aad  wt 
said  waters,  so  far  as  it  and  its  inhabitasts 
might  need  the  same. 

It  was  denied  that,  in  the  peUtkn  of  tte 
mayor  and  oonunon  oouneil  of  the  dty  of 
Los  Angeles  to  the  board  of  land  cossi^ 
sioners  for  confirmation  of  the  pueblo  Uak, 
"o  claim  was  made  to  the  waters  of  tht  Ln 
Angelee  riw,  and  alleged  that  the  board  «f 
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land  commissioiierB,  in  its  finding  and  judg- 
ment confirming  the  claim  of  the  city  to  the 
pubelo  lands,  also  confirmed  its  claim  to 
the  rights  with  respect  to  the  waters  of  the 
river  which  were  possessed  by  the  pueblo; 
and  it  was  admitted  that  the  city  of  Los 
Angeles  had,  in  the  past,  claimed,  and  still 
daimed,  to  be  the  owner  of  all  the  waters 
of  said  river,  and  of  its  tributaries,  from  its 
sources  of  supply  to  the  southern  boundary 
of  the  city,  and  also  of  all  of  the  waters  ex- 
i<tini;  in  complainants'  lands,  and  of  the 
waters  under  said  lands ;  and  it  was  alleged 
that  all  the  waters  in  those  lands  did  in  fact 
constitute  a  stream  or  water  course,  and 
were  part  of  the  waters  of  the  Los  Angeles 
The  city  admitted  that  it  claimed 


river. 


that  complainants  had  no  right  to  pimip  the 
waters  in  their  lands,  because  such  pump- 
ing might  ultimately  have  the  effect  of  re- 
ducing the  supply  in  the  surface  and  sub- 
[S20]terranean  river,  *and  it  was  denied  that  they 
were  percolating  waters,  and  also  denied 
that  the  city  claimed  the  right  to  enter  on 
the  lands  of  any  of  complainants  to  take  or 
use  said  waters,  or  any  part  thereof,  with- 
out having  first  obtained  the  right  so  to  do 
by  grant  from,  or  condemnation  against, 
said  complainants.  It  was  admitted  that 
the  city  claimed  the  right  to  prevent  com- 
plainants from  using  the  waters  in  their 
lands  when  the  city  had  need  of  the  same, 
but  denied  that  it  claimed  the  right  to  pre- 
vent complainants  from  using  said  waters 
by  entering  upon  their  lands  or  by  using 
physical  force,  and  alleged  that  the  city 
claimed  the  right  to  prevent  the  use  of  said 
waters  by  complainants  only  in  the  manner 
prescribed  by  the  laws  of  the  state  of  Cali- 
fornia, and  that  the  city  intended  to  enforce 
its  rights  against  complainants  by  means  of 
the  suit  brought  by  it,  as  alleged  in  the 
bill,  in  the  state  court,  against  certain  of 
the  complainants,  for  the  purpose  of  enjoin- 
ing them  from  using  the  waters  pimiped  by 
them  from  their  lands,  and  by  means  of 
other  legal  process,  and  not  by  any  imlaw- 
fol  acts  or  physical  force. 

It  was  admitted  that  the  city  rested  its 
daim  to  the  Los  Angeles  river  and  the 
waters  thereof,  including  the  waters  in  the 
lands  of  complainants,  in  part  upon  the 
treaty  of  Guadalupe  Hidalgo,  according  to 
the  manifest  meaning  thereof,  viz,,  that  the 
rights  of  pueblos  were  intended  to  be  pro- 
tected by  said  treaty,  as  well  as  the  rights 
of  individuals;  and  it  was  admitted  that 
the  city  rested  its  claim  in  part  upon  the 
act  of  Congress  of  March  3,  1851,  according 
to  the  manifest  meaning  thereof,  viz.,  that 
the  claims  of  pueblos,  and  of  municipal  cor- 
porations succeeding  them,  to  lands  granted 
by  the  Spanish  and  Mexican  governments, 
were  entitled  to  confirmation,  and  that  the 
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confirmation  thereof  had  the  effect  of  con- 
firming all  water  rights  which  were  appur- 
tenant to  said  lands,  and  that  said  act  did 
not  require  claims  for  property  other  than 
lands  to  be   presented   for  confirmation. 

It  was  denied  tnat  the  city  rested  its 
claim  to  the  Los  Angeles  river  and  its 
waters,  including  the  waters  in  the  lands  of 
^complainants,  upon  the  laws  of  the  state  of  [321] 
California  ana  the  ordinances  and  charters 
of  the  city  of  Los  Angeles,  except  to  the  ex- 
tent that  the  same  had  the  effect  of  vest- 
ing and  continuing  in  the  city  and  its  pred- 
ecessors such  rights  with  respect  to  the 
waters  of  the  Los  Angeles  river  as  were 
possessed  by  the  pueblo  at  the  time  che 
pueblo  was  dissolved  and  the  city-  was  in- 
corporated by  the  act  of  April  4,  1850,  and 
such  rights  with  respect  to  the  waters  of  the 
river  as  might  have  been  vested  in  tne  state 
of  California  upon  its  admission  to  the 
Union. 

It  was  expressly  disclaimed  that  there 
was  granted  by  said  acts  of  the  l^slature, 
or  by  the  city  charter,  to  the  mayor  and 
common  council  of  the  city  of  Los  Angeles, 
any  right  to  develop  waters  percolating  un- 
der the  bed  of  the  Los  Angeles  river  or  else- 
where, which,  at  the  time  of  the  passage  of 
said  acts,  or  at  the  time  of  the  adoption  of 
said  charter,  was  vested  in  the  complain- 
ants, or  any  of  them,  or  in  their  predeces- 
sors, or  in  any  private  individual  or  cor- 
poration. 

It  was  allied  that  the  legislative  acts, 
and  the  ordinances  and  charters  mentioned 
in  the  bill,  were  adopted  with  the  intention 
of  asserting  that  the  city  of  Los  Angeles 
was  the  owner  of  all  the  rights  possessed  by 
the  pueblo  of  Los  Angeles  to  the  waters  of 
the  Los  Angeles  river,  and  not  with  the  in- 
tention of  depriving  complainants,  or  any  of 
them,  or  any  of  their  predecessors,  or  any  « 
other  private  individual  or  private  corpora- 
tion, of  any  right  in  respect  to  the  waters  of 
said  river;  and  denied  that  by  any  of  said 
acts  of  the  legislature  mentioned  in  the 
bill,  or  by  the  charter  of  the  city  or  the 
amendments  thereof,  there  was  intended  to 
be  granted  to  the  city  any  right  with  respect 
to  the  water  flowing  in  said  river  or  beneath 
the  surface  of  the  bed  thereof,  which  was 
then  vested  in  complainants,  or  any  of  them, 
or  any  of  their  predecessors,  or  any  private 
individual  or  private  corporation,  or  that  by 
any  of  said  acts  it  was  intended  to  devest 
any  private  person  or  corporation  of  any 
vested  private  rights  in  said  waters,  or  that 
any  of  said  acts  had  ever  been  construed  by 
any  court  in  the  state  of  California  *to  so  [322] 
devest  any  such  private  ^rested  rights,  but, 
on  the  contrary,  it  was  alleged  that  it  had 
been  determined  by  the  supreme  court  of 
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California  that  said  acts  did  not  have  such 
eheot. 

The  answer  denied  that  the  city  had  ever 
interfered  with  the  appellants  in  the  use  of 
the  waters  of  the  river  or  its  tributaries,  or 
the  waters  of  said  valley,  except  when  such 
waters  were  located  on  or  in  the  lands  of 
the  city,  or  on  or  in.  lands  on  which  the  city 
had  acquired  the  right  of  entry  to  divert 
and  use  said  waters,  except  when  the  city 
has  interfered  with  such  use  by  judgments 
of  court,  obtained  by  due  process  of  law,  and 
denied  that  the  city  has  ever  assumed  or  as- 
serted the  right  to  take  physical  control  of 
any  waters  on  or  in  complainants'  lands. 
It  was  disclaimed  that  the  acts  or  charters 
referred  to  in  the  bill  granted  to  the  city 
the  right  to  take  physical  control  of  prop- 
erty belonging  to  complainants. 

The  answer  denied  that  the  acts  of  the 
legislature  and  the  ordinant^es  and  charters 
of  the  city  ot  Los  Angeles,  mentioned  in  the 
bill,  or  any  of  them,  were  in  violation  of  the 
14th  Amendment,  or  impaired  the  obligation 
of  contracts,  or  were  in  violation  of  §  1979, 
title  24,  of  the  Revised  Statutes  of  the  Unit- 
ed States. 

The  answer  alleged  that,  according  to  the 
proper  construction  of  the  act  of  March  3, 
1851,. the  confirmation  and  patent  therein 
provided  for  only  had  the  effect  of  confirm- 
ing to  the  confirmee  and  patentee  the  lands 
therein  described,  but  subject  to  all  the  ease- 
ments and  servitudes  imposed  thereon  by  the 
laws  of  Spain  and  Mexico  in  favor  of  Ihird 
parties,  including  the  rights  to  the  waters 
of  unnavigable  streams  which  were  attached 
to  other  lands,  or  belonged  to  pueblos  or  pri- 
vate individuals  other  than  the  grantees. 
And  where  such  water  rights  were  appurte- 
nant to  lands  granted  by  the  Spanish  and 
Mexican  governments,  and  confirmed  and 
patented  under  said  act  of  Congress,  such 
water  rights  passed  by  such  patents,  and  a 
claim  for  such  water  rights  was  not  re- 
quired by  such  act  to  be  confirmed  or  pat- 
ented. 
[823]  *It  was  admitted  that  the  city  claimed 
that  complainants  had  no  right  to  the  wa- 
ters of  the  Los  Angeles  river,  includin;^  the 
waters  'in  other  lands,  as  against  the  city 
and  its  inhabitants,  when  the  city  shall  de- 
termine that  it  needs  said  waters,  and  that 
the  city  claims  that  the  use  by  th*»  com- 
plainants of  such  waters  is  at  the  sufferance 
of  the  city,  and  may  be  prohibited  by  the 
city  at  any  time,  and  that  the  city  is  threat- 
ening to  institute  suits  against  complain- 
ants for  the  purpose  of  enforcing  such 
claims,  but  it  is  denied  that  any  and  all 
said  claims,  or  any  dominion  or  control 
which  the  city  has  exercised  over  the  river 
and  the  waters  thereof,  has  cast  any  cloud 
upon  the  several  titles  of  oomplainants  to' 
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their  lands,  or  affected  the  market  value  «r 
salability  of  such  lands. 

It  was  alleged  in  the  answ^er  that,  in  the 
year  1781,  a  pueblo  was  founded  on  the  site 
of  the  present  city  of  Los  Angeles  by  Ih* 
government  of  the  Kingdom  of  Spain,  a^d 
that,  according  to  the  laws  and  regulatio3» 
of  that  country,  said  pueblo  became  entitled 
to  the  sole  and  exclusive  right  in  perpetuitr 
to  the  absolute  ownership  of  all  the  i^-atcn 
of  the  Los  Angeles  river,  whe  .her  l^owing  up- 
on or  beneath  the  surface  of  the  gruuc4: 
that  said  river  then  rose  and  now  rises 
several  miles  above  the  site  of  the  pueblo, 
and  ran  and  still  runs  down  through  said 
site  to  the  lands  now  embraced  within  the 
city  of  Los  Angeles;  that,  during  the  whole 
of  the  occupation  and  control  of  said  pueblo 
by  the  Spanish  and  Mexican  govemmenu, 
the  municipal  authorities  at  all  times  fxer 
cised  control  of,  and  claimed  the  exclusive 
right  to  use,  all  the  waters  of  said  river, 
and  that  right  was,  during  all  of  said  time, 
recognized  and  acknowledged  by  the  owiien 
of  all  of  the  lands  bordering  on  said  nver. 
including  the  predecessors  of  complainArts; 
that,  ever  since  the  occupation  and  control 
of  said  pueblo  by  the  United  States  and  by 
the  state  of  California,  the  municipal  ao- 
thorities  of  the  city  have  exercised  the  sarot 
rights  over  and  to  the  waters  of  the  river 
as  were  previously  exercised  and  claimeJ  M 
the  authorities  of  the  pueblo,  and  that  such 
control  and  rights  were  exerciMni  tnd 
claimed  for  the  purpose  of  irri^tion  *siid[3t4 
for  the  domestic  and  otlier  uses  of  said  pueb- 
lo and  said  city  and  the  inhabitants  tberfof. 

It  was  furttier  alleged  that,  within  one 
year  after  tbe  foundation  of  the  pueblo.  Uit 
municipal  authorities  thereof  cocfitnictcd  s 
system  of  irrigation  works  and  conwyed  the 
waters  of  the  river  to  and  upon  land<  in  tbe 
pueblo,  and  that  thereafter,  from  tune  to 
time,  other  lands  of  the  pueblo  were  bmujjht 
under  irrigation,  so  that  all  of  snid  ^at«n 
were  diverted  from  said  river  and  used  for 
such  irrigation  during  a  period  of  mutj 
years  prior  to  the  conquest  of  Califomii  by 
the  United  States,  and  that,  from  and  tftcr 
such  conquest,  the  same  use  was  made  of  the 
waters  of  the  river  for  the  irrigation  of 
lands  within  the  puebio  and  for  dome«tie 
use  of  its  inhabitants  up  to  the  time  of  tte 
passage  of  the  act  of  April  4,  1850,  ineor 
porating  the  city  of  Los  Angeles;  that  from 
and  after  that  time  the  municipal  autkr 
ities  of  said  city  continued  to  constmct  td* 
ditional  works  for  the  more  economical  di- 
version and  distribution  of  such  waten  fw 
use  in  irrigating  lands  within  said  city  tad 
for  domestic  use  of  the  inhabitants  therrof; 
that,  within  the  past  eighteen  years,  Bcartr 
all  of  said  irrigable  Janda  haTt  been  divided 
into  building  lots  and  covwd  with  bousr*, 
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so  that  all  of  the  waters  previously  used  for 
the  irrigation  of  said  lands,  excepting  the 
portion  thereof  which  has  J[>een  diverted  by 
complainants  within  the  last  five  years,  have 
been  used  by  the  city  and  its  inhabitants 
for  purposes  other  than  for  irrigation^  and 
all  of  the  waters  of  said  river  during  the 
dry  season  of  each  year,  extending  from  the 
first  day  of  May  to  the  first  day  of  November, 
and  a  great  portion  of  said  waters  during 
the  lest  of  the  year,  nave  oeen  needed  for 
said  uses.  That  the  population  of  said 
city  is  not  less  than  180,000  people,  and  is 
increasing  at  the  rate  of  more  than  10,000 
per  year,  and  that  the  city  has  no  other 
source  of  water  supply  except  said  river. 

It  was  alleged  that,  with  certain  excep- 
tions referred  to  therein,  the  pueblo  of  Los 
Ar;,'.'le9,  from  the  time  of  its  foundation  in 
the  year  1781,  up  to  the  incorporation  of  the 
[S25]pueblo  as  a  *city  by  the  act  of  1850,  and  the 
said  city  from  that  time  until  now,  has  con- 
tinuously, exclusively,  and  adversely  to  the 
whole  world,  used  all  of  the  waters  of  the 
Los  Angeles  river  under  a  claim  of  owner- 
ship of  said  waters,  the  exceptions  referred 
to  being  claims  made  by  certain  persons  at 
various  times  of  rights  to  the  use  of  th; 
waters  of  the  river  and  of  affluents  thereof, 
which  have  been  litigated  and  decided  by  the 
state  courts  in  favor  of  the  city,  and  it  was 
further  alleged  that,  within  the  past  tweWe 
years,  certain  owners  of  lands  in  which 
flowed  underground  waters  of  the  river  have 
set  up  a  claim  that  said  waters  were  not 
a  part  of  the  river,  and  that  they  were  en- 
titled to  take  and  appropriate  said  under- 
ground waters  for  their  own  use,  and  that,  m 
pursuance  of  such  claims,  great  numbers  of 
said  parties,  including  some  of  complainants, 
had  constructed  wells,  and  engaged  in  pump- 
ing large  quantities  of  said  water,  thereby 
diminishing  the  surface  flow  of  the  river, 
and  that  it  was  for  the  purpose  of  prevent- 
ing such  diminution  that  the  city  was  bring- 
ing and  contemplated  bringing  the  actions 
against  complainants  referred  to  in  the 
bill;  that,  within  the  past  five  years,  such 
abstraction  of  these  underground  waters  did 
not  interfere  with  the  supply  of  water  re- 
quired by  the  city,  but,  within  the  past  three 
years,  the  amount  of  diversion  by  means  of 
said  wells  has  increased  so  much,  and  the 
needs  of  the  city  and  its  inhabitants  have 
also  bo  greatly  increased,  that  the  waters  of 
the  river  which  reached  the  surface  stream 
thereof  and  the  underground  diversion 
works  of  the  city  have  not  been  sufficient  to 
supply  it  and  its  inhabitants  with  the  water 
Deeded  by  them. 

It  was  also  alleged  that  the  city,  in  its 
corporate  name  or  in  the  name  of  tne  board 
of  water  commissioners,  is  the  owner  of 
numerous  tracts  of  land  which  are  riparian 
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to  the  river,  and  which  are  particularly 
described  in  the  answer.  And  further,  that 
in  the  year  1879  two  actions  were  com- 
menced by  predecessors  of  some  of  complain- 
ants against  the  city  ot  Los  Angeles,  claim- 
ing the  right  to  divert  and  use  waters  of  the 
river,  and  both  of  said  actions  were  finally 
determined  by  the  supreme  *oourt  of  the  [326] 
state  of  California  against  the  plaintiiTs, 
and  in  favor  of  the  city,  and  it  was  alleged 
that  complainants,  who  are  successor<«  in  in- 
terest  of  the  plaintiffs  in  the  suits  last  inei.- 
tioned,  are,  by  said  judgments,  estopped  to 
deny  that  the  city  is  the  owner  of  a  para- 
mount right  to  use  so  much  of  the  waters 
of  the  Los  Angeles  river  as  it  and  its  inhab- 
itants may  need. 

'Thereafter  the  city  of  Los  Angeles,  by  its 
counsel,  moved  the  court  to  dismiss  this 
cause  on  the  ground  that  it  appeared  that 
the  court  had  no  jurisdiction  thereof,  which 
motion  was  sustained  and  the  bill  dis- 
missed; whereupon  the  cause  was  brought 
here  on  certificate. 

Mr.  Cyrus  F.  McNntt  argued  the  cause, 
and,  with  Messrs.  Warren  E.  Lloyd,  J.  E. 
Hannon,  and  Stephens  d  Stephens,  filed  a 
brief   for   appellants: 

Cal.  Code  Civ.  Proc.  §  738,  has  not  been 
regarded  by  the  California  courts  as  having 
abolished  the  right  to  maintain  actions  to 
remove  clouds  from  title. 

Angus  v.  Craven,  132  Cal.  691,  64  Pac. 
1091;  Collins  v.  O'Lavertij,  136  Cal.  31,  68 
Pac.  327;  Alcoitt  v.  Buschke,  133  Cal.  655, 
66  Pac.  15;  Bolton  v.  OUicran,  105  Cal.  244, 
45  Am.  St  Rep.  33,  38  Pac.  881. 

The  equity  practice  in  the  Federal  courts 
is  not  affected  by  the  legislation,  or  the 
practice  prescribed  by  legislation,  or  by  the 
courts,  in  the  various  states. 

Pennsylvania  v.  Wheeling  d  B.  Bridge  Co, 
18  How.  462,  15  L.  ed.  450;  Payne  v.  Hook, 
7  Wall.  430,  19  L.  ed.  260;  Russell  v.  South- 
ard, 12  How.  147,  13  L.  ed.  930;  Blease  v. 
Oarlington,  92  U.  S.  8,  23  L.  ed.  523 ;  Bucher 
V.  Cheshire  R.  Co.  125  U.  S.  582,  31  L.  ed. 
798,  8  Sup.  Ct.  Rep.  974;  Thompson  v.  Cen- 
tral Ohio  R.  Co.  6  Wall.  134,  18  L.  ed.  765. 

When  the  claim  of  the  defendant  is  no 
longer  a  supposed  pretense  or  excuse,  but  a 
specific  cloud  on  title,  evidenced  by  writ- 
ten instruments  and  records  and  specific 
acts,  the  plaintiff  is  unable  to  stat«»  h>8 
cause  of  action  at  all  without  alleging  S. 
Such  allegations  are  no  longer  the  charging 
part  of  the  bill,  but  its  very  substance.  They 
are  the  "state  of  things"  already  existi  g 
"when  the  notion  is  brought.'*  If  not  nl 
leged,  evidence  will  not  be  received  regard- 
ing them. 

Foster,  Fed.  Pr.  §  67;  Crocket  v.  Lee,  7 
Wheat  62^  6  L.  ed.  514. 
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One  charged  with  a  crime  cannot  disclaim 
it.  He  may  deny  it.  One  charged  with  tres- 
passing against  his  neighbor's  property  or 
rights  may  deny  the  trespass,  but  he  may 
not  disclaim  it.  As  said  by  Story,  in  dis- 
cussing the  question  of  disclaimer,  "one  can- 
not disclaim  a  liability." 

Story,  Eq.  PI.  §  840. 

The  acts  of  the  legislature  of  the  state  of 
California,  complained  of,  are  prima  fac;e 
valid  and  a  cloud  on  title,  and  complainants 
have  a  tight,  in  equity,  to  have  the  same 
removed,  and  the  claims  of  defendant  there- 
under quieted. 

7  Cyc.  Law  &.  Proc  p.  255. 

Courts  of  equity  always  show  the  highest 
solicitude  regarding  land  titles,  and  will  af- 
ford a  remedy  appropriate  to  the  circum- 
stances of  each  case. 

Sharon  v.  Tucker,  144  U.  S.  533,  36  L. 
ed.  532,  12  Sup.  Ct.  Rep.  720. 

Messrs.  \ff,  B.  Matthews  and  J«  R. 
Scott  argued  the  cause,  and,  with  Mr. 
Henry^  T.  Lee,  filed  a  brief  for  appellee: 

The  bill  must  disclose  a  Federal  question 
by  a  statement  of  facts  in  legal  and  logical 
form,  such  as  is  required  in  good  pleading. 

LiUle  York  OoldWashing  d  Water  Co. 
V.  Keyes,  96  U.  S.  199,  201,  24  L.  ed.  656, 
658;  Lampasas  v.  Bell,  180  U.  S.  276,  282, 
45  L.  ed.  527,  530,  21  Sup.  Ct.  Rep.  368. 

While  the  appellants,  in  the  prayer  of  the 
bill,  ask  for  a  decree  quieting  their  title 
to  the  lands  described  in  the  bill,  it  is  evi- 
dent that  they  did  not  intend  by  their  plead- 
ing to  state  a  cause  of  action  to  quiet  title 
under  the  old  chancery  practice. 

Boston  d  M,  Consol,  Copper  d  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  188  U.  S. 
632,  47  L.  ed.  626,  23  Sup.  Ct.  Rep.  434. 

Cal.  Code  Civ.  Proc.  §  738,  has  the  eflfect 
of  enlarging  the  ancient  jurisdiction  of 
courts  of  equity  in  respect  to  suits  to  quiet 
title. 

Wehrman  v.  Conklin,  155  U.  S.  314,  325, 
39  L.  ed.  167,  173,  15  Sup.  Ct  Rep.  129. 

These  enlarged  equitable  rights  are  ad- 
ministered in  Federal  courts,  so  far  as  they 
do  not  conflict  with  any  provision  of  the 
Constitution  or  with  the  statutes  of  the 
United  States. 

Broderick'8  Will  {Kieley  v.  McGlynn)  21 
Wall.  503,  22^  L.  ed.  599;  Holland  v.  Challen, 
110  U.  S.  15,  26,  28  L.  ed.  52,  56,  3  Sup.  Ct. 
Rep.  495;  United  States  v.  Wilson,  118  U. 
S.  86,  30  L.  ed.  110,  6  Sup.  Ct.  Rep.  991; 
Frost  V.  Spitley,  121  U.  S.  557,  30  L.  ed. 
1012,  7  Sup.  Ct.  Rep.  1129. 

In  an  action  under  this  section  it  is  not 
necessary  to  allege  in  the  complaint  the 
nature  of  the  estate  or  interest  claimed  by 
the  defendant. 

People  ex  rel.  Lave  v.  Center,  66  Cal.  551, 
5  Pac.  263,  6  Pac.  481 ;  Castro  v.  Barry,  79 
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Cal.  443,  21  Pac  946;  Bulwer  CoiuoL  JTw. 
Co.  V.  Standard  Consol.  Miti,  Co.  83  GtL 
589,  23  Pac.  1102. 

The  jurisdicticm  of  the  court  mu»t  bt 
made  to  appear  from  the  plaintiff's  state 
ment  of  his  own  claim,  and  not  from  kis 
statement  or  anticipation  oi  the  nature  of 
the  defendant's  claim. 

Tennessee  v.  Union  d  Planters*  Bank,  12 
U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct  Rep.  654; 
Boston  d  M.  Consol.  Copper  d  8.  if  •«-  Co.  ▼. 
Montana  Ore  Purchasing  Co.  supra:  Ar- 
kansas V.  Kansas  d  T.  Coal  Co.  183  U.  & 
185,  188,  46  L.  ed.  144,  146,  22  Sup.  Ct  Rep. 
47 ;  Florida  C.  d  P.  R.  Co.  v.  BeU.  176  I .  a 
321,  44  L.  ed.  486,  20  Sup.  Ct  Rep.  399. 

The  bill  discloses  an  entire  misco^feptioa, 
on  the  part  of  the  appellants,  of  the  natun 
and  purpose  of  suit  to  remove  a  cloudy  ii 
two  particulars:  First  such  a  suit  it 
aimed  at  an  instrument  or  record,  and  not 
at  mere  threats,  claims,  or  pretensions;  aad, 
second,  it  is  not  available  for  the  puqvT« 
of  having  a  statute  cance!  \,  or  adjuti^ 
to  be  void. 

Castro  V.  Barry,  79  Cal.  443,  21  Pat  W«; 
Parker  v.  Shannon,  121  111.  452,  13  X.  E. 
155;  Pixley  v.  HuggAns,  15  Cal.  127;  r«a 
Doren  v.  Xew  York,  9  Paige,  388;  Burr  v. 
Hunt,  18  Cal.  303;  Hannewinkle  v.  aforg^- 
tovm,  15  Wall.  547,  548,  21  L.  ed.  231,  232; 
Ex  parte  Siehold,  100  U.  S.  376,  25  L.  ed. 
719. 

The  question  of  the  repugnancy  of  t^ 
acts  of  the  legislature  and  the  charters  of 
the  city  to  the  Federal  Constitution  is  pri- 
marily for  the  state  courts. 

New  Orleans  v.  Benjamin,  153  U.  S.  411, 
424,  38  L.  ed.  764,  769,  14  Sup.  Ct  Rep  905; 
Defiance  Water  Co.  v.  Defiance,  191  U.  S.  IM. 
193,  48  L.  ed.  140,  144,  24  Sup.  Ct  Rep.  63. 

The  city  of  Los  Angeles  never  his 
claimed  that  any  of  such  acta  of  the  leps- 
lature  or  charters  devested  the  appellaati, 
or  their  predecessors,  or  any  other  riparisB 
owners  on  the  Los  Angeles  river,  of  aij 
right  which  they  may  have  had  to  the  vsten 
of  that  stream;  and  the  supreme  eoart  o( 
California  has  never  decided  that  ftoch  sett 
or  charters  had  that  effect 

Vernon  Irrig.  Co.  v.  Lof  Angelm,  !•• 
Cal.  253,  39  Pac  762;  Hooker  v.  Im 
Angeles,  188  U.  S.  314,  47  L.  ed.  487.  O 
L.R.A.  471,  23  Sup.  Ot  Rep.  395;  Ut 
Angeles  v.  Pomeroy,  124  Cal.  697,  57  Pst 
585. 

U.  S.  Rev.  Stat  |  1979,  U.  &  Coap.  Sui 
1901,  p.  1262,  had  no  application  to  sait*  of 
this  nature. 

Holt  V.  Indiana  Mfg.  Co.  176  U.  S.  68.  44 
L.  t:d.  374,  20  Sup.  Ct  Rep.  27S. 

The  controversy  between  the  dty  aad  tW 
appellants,  presented  by  the  bilU  cooocr*- 
ing  the  ownership  of  th«  waters  of  the  Lsi 
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Angeles  riyer  and  the  waters  in  the  lands 
of  the  appellants,  does  not  involve  any  ques- 
tion of  which  Federal  courts  have  jurisdic- 
tion. 

Hooker  v.  Los  Angeles^  188  U.  S.  314,  317, 
47  L.  ed.  487,  490,  63  L.R.A.  471,  23  Sup. 
Ct  Rep.  395;  San  Francisco  v.  Scott,  111  U. 
S.  768,  28  L.  ed.  593,  4  Sup.  Ct.  Rep.  688; 
Cook  County  v.  CaXumet  d  C.  Canal  d  Dock 
Co.  138  U.  S.  653,  34  L.  ed.  1116,  11  Sup.  Ct. 
Rep.  435;  Blackburn  v.  Portland  Chid  Min. 
Co.  175  U.  S.  571,  44  L.  ed.  276,  20  Sup. 
Ct.  Rep.  222;  DeLamar^s  Nevada  Oold  Min. 
Co.  V.  Neshitt,  177  U.  S.  523,  44  L.  ed.  872, 
20  Sup.  Ct.  Rep.  715. 

The  disclaimers  contained  in  the  answer 
effectually  remove  any  possible  ground  of 
Federal  jurisdiction. 

Chrystal  Springs  Land  d  Water  Co.  v. 
Los  Angeles,  177  U.  S.  169,  44  L.  ed.  720, 
20  Sup.  Ct.  Rep.  573;  Boston  d  M.  Consol. 
Copper  d  8.  Min.  Co.  v.  Montana  Ore  Pur- 
chasing Co.  supra. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

There  being  no  diversity  of  citizenship, 
the  jurisdiction  of  the  circuit  court  could 
(883] only  be  maintained  upon  the  ground  *that 
the  suit  arose  under  the  Constitution  or 
laws  or  treaties  of  the  United  States,  and 
a  suit  does  not  so  arise  unless  it  really  and 
substantially  involves  a  dispute  or  contro- 
versy as  to  the  effect  or  construction  of  the 
Constitution  or  some  law  or  treaty  of  the 
United  States,  upon  the  determination  of 
which  the  result  depends.  And  this  must 
appear  from  the  plaintiff's  statement  of  his 
own  claim,  and  cannot  be  aided  by  allega- 
tions as  to  the  defenses  which  might  be  in- 
terposed. 

Complainants  prayed  for  a  decree  quieting 
their  title  to  the  lands  described  in  the 
bill,  but  the  averments  did  not  bring  the 
case  within  the  classes  of  bills  of  peace  or  to 
quiet  title,  recognized  by  the  usual  chancery 
practice,  as  succinctly  stated  in  Boston  d  M. 
Consol.  Copper  d  8.  Min.  Co.  v.  Montana 
Ore  Purchasing  Co.  188  U.  S.  632,  47  L.  ed. 
626,  23  Sup.  Ct.  Rep.  434.  It  was  appar- 
ently frameu  under  §  738  of  the  California 
Code  of  Civil  Procedure,  providing  that  "an 
action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  in- 
terest in  real  property  adverse  to  him,  for 
the  purpose  of  determining  such,  adverse 
daim.''  This  statute  enlarged  the  ancient 
jurisdiction  of  courts  of  equity  in  respect 
of  suits  to  quiet  title,  but,  the  equitable 
rights  themselves  remaining,  the  enlarge- 
ment thereof  may  be  administered  by  the 
circuit  courts  of  the  United  States  as  well  as 
by  the  courts  of  the  state.  Broderick's  Will 
{Kieley  v.  McOlynn)  21  Wall.  503,  22 
202  U.  S.  U.  8..  Book  50. 


L.  ed.  599;  Holland  v.  Challen,  110  U.  S.  15, 
28  L.  ed.  52,  3  Sup.  Ct.  Rep.  495;  Oormley 
V.  Clark,  134  U.  S.  348,  33  L.  ed.  913,  10 
Sup.  Ct.  Rep.  554. 

It  seems,  and  it  has  often  been  held  by 
the  supreme  court  of  California,  that,  in  an 
action  under  this  section,  it  is  not  necessary 
that  the  complaint  should  allege  the  nature 
of  the  estate  or  interest  claimed  by  the  de- 
fendant. Head  v.  Fordyce,  17  Cal.  151; 
Castro  r.  Barry,  79  Cal.  443,  21  r&c.  946; 
Bultoer  Consol.  Min.  Co.  v.  Standard  Consol. 
Min.  Co.  83  Cal.  589,  23  Pac.  1102. 

We  are  dealing  with  the  question  of  the 
jurisdiction  of  the  circuit  court,  and  the 
general  rule  as  to  that  is  thus  stated  by  Mr. 
Justice  Peckham,  spealiing  for  the  court, 
in  Boston  d  M.  Consol.  Copper  d  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  supra : 

•"It  would  be  wholly  unnecessary  and  im-[334] 
proper,  in  order  to  prov^  complainant's 
cause  of  action,  to  go  into  any  matters  of 
defense  which  the  defendants  might  possibly 
set  up,  and  then  attempt  to  reply  to  such 
defense,  and  thus,  if  possible,  to  show  that 
a  Federal  question  might  or  probably  would 
arise  in  the  course  of  the  trial  of  the  case. 
To  allege  such  defense  and  then  make  an 
answer  to  it  before  the  defendant  has  the 
opportunity  to  itself  plead  cr  prove  its  own 
defense  is  inconsistent  with  any  known  rule 
of  pleading,  so  far  us  we  are  aware,  and  is 
improper. 

"The  rule  is  a  reasonable  and  just  one 
that  the  complainant  in  the  first  instance 
shall  be  confined  to  a  statement  of  its  cause 
of  action,  leaving  to  the  defendant  to  set 
up  in  his  answer  what  his  defense  is. 
•  •.... 

"The  cases  hold  that,  to  give  the  circuit 
court  original  jurisdiction,  the  Federal  ques- 
tion must  appear  necessarily  in  the  state- 
ment of  the  plaintiff's  cause  of  action,  and 
not  as  mere  allegations  of  the  defense  which 
the  defendants  intend  to  set  up  or  which 
they  rely  upon.  Third  Street  d  Suburban 
R.  Co.  V.  Lewis,  173  U.  S.  457,  43  L.  ed.  766, 
19   Sup.  Ct.   Rep.   451." 

Tested  by  this  rule,  we  are  of  opinion 
that,  as  a  bill  to  quiet  title,  the  jurisdiction 
of  the  circuit  court  cannot  be  sustained  by 
reason  of  the  allegations  that  defendant's 
adverse  claims  are  based  on  an  erroneous 
construction  of  the  treaty  of  Guadalupe 
Hidalgo  [9  Stat,  at  L.  922],  the  act  of 
March  3,  1851  [9  Stat,  at  L.  631,  chap.  41], 
and  the  acts  of  the  legislature  ct  California, 
and  ordinances  anc  charters  of  the  city  of 
Los  Angeles,  enumerated,  as  clearly  shown 
hereafter. 

But  complainants,  appellants  here,  deny 

that  the  present  case  was  brought  under  9 

738,  and  say  that  the  bill  was  one  to  remove 

clouds  from  complainants'  titles;  that  is  to 
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One  charged  with  a  crime  cannot  disclaim 
it.  He  may  deny  it.  One  charged  with  tres- 
passing against  his  neighbor's  property  or 
rights  may  deny  the  trespass,  but  he  may 
not  disclaim  it.  As  said  by  Story,  in  dis- 
cussing the  question  of  disclaimer,  ''one  can- 
not disclaim  a  liability." 

Story,  Eq.  PI.  §  840. 

The  acts  of  the  legislature  of  the  state  of 
California,  complained  of,  are  prima  facie 
valid  and  a  cloud  on  title,  and  complainants 
have  a  I'ight,  in  equity,  to  have  the  same 
removed,  and  the  claims  of  defendant  there- 
under quieted. 

7  Cyc.  Law  &.  Proc.  p.  255. 

Courts  of  equity  always  show  the  highest 
solicitude  regarding  land  titles,  and  will  af- 
ford a  remedy  appropriate  to  the  circum- 
stances of  each  case. 

Sharon  v.  Tucker,  144  U.  S.  533,  36  L. 
ed.  532,  12  Sup.  Ct.  Rep.  720. 

Messrs.  W,  B.  Matthews  and  J*  R. 
Soott  argued  the  cause,  and,  with  Mr. 
Henry  T.  Lee,  filed  a  brief  for  appellee: 

The  bill  must  disclose  a  Federal  question 
by  a  statement  of  facts  in  legal  and  logical 
form,  such  as  is  required  in  good  pleading. 

Little  York  Oold-Washing  d  Water  Co. 
V.  Keyes,  96  U.  S.  199,  201,  24  L.  ed.  656, 
658;  Lampasas  v.  Bell,  180  U.  S.  276,  282, 
45  L.  ed.  527,  530,  21  Sup.  Ct.  Rep.  368. 

While  the  appellants,  in  the  prayer  of  the 
bill,  ask  for  a  decree  quieting  their  title 
to  the  lands  described  in  the  bill,  it  is  evi- 
dent that  they  did  not  intend  by  their  plead- 
ing to  state  a  cause  of  action  to  quiet  title 
under  the  old  chancery  practice. 

Boston  d  M.  Consol.  Copper  d  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  188  U.  S. 
632,  47  L.  ed.  626,  23  Sup.  Ct.  Rep.  434. 

Cal.  Code  Civ.  Proc.  §  738,  has  the  effect 
of  enlarging  the  ancient  jurisdiction  of 
courts  of  equity  in  respect  to  suits  to  quiet 
title. 

Wehrman  v.  Conklin,  155  U.  S.  314,  325, 
39  L.  ed.  167,  173,  15  Sup.  Ct  Rep.  129. 

These  enlarged  equitable  rights  are  ad- 
ministered in  Federal  courts,  so  far  as  they 
do  not  conflict  with  any  provision  of  the 
Constitution  or  with  the  statutes  of  the 
United  States. 

Broderick's  Will  {Kieley  v.  McGlynn)  21 
Wall.  503,  22^  L.  ed.  599;  Holland  v.  Challen, 
110  U.  S.  15,  26,  28  L.  ed.  52,  56,  3  Sup.  Ct. 
Rep.  495;  United  States  v.  Wilson,  118  U. 
S.  86,  30  L.  ed.  110,  6  Sup.  Ct.  Rep.  991; 
Frost  V.  Spitley,  121  U.  S.  557,  30  L.  ed. 
1012,  7  Sup.  Ct.  Rep.  1129. 

In  an  action  under  this  section  it  is  not 
necessary  to  allege  in  the  complaint  the 
nature  of  the  estate  or  interest  claimed  by 
the  defendant. 

People  ex  rel.  Love  v.  Center,  66  Cal.  551, 
5  Pac.  263,  6  Pac.  481 ;  Oaatro  v.  Barry,  79 
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Cal.  443,  21  Pac.  946;  Bulwer  Consol.  Mm 
Co.  V.  Standard  ConsoL  Min.  Co.  83  CaL 
589,  23  Pac.  1102. 

The  jurisdiction  of  the  court  most  bt 
made  to  appear  from  the  plainUflTs  state 
ment  of  his  own  claim,  and  not  from  his 
statement  or  anticipation  oi  the  nature  of 
the  defendant's  claim. 

Tennessee  v.  Union  d  Planters'  Bank,  152 
U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct  Rep.  6M; 
Boston  d  M.  Consol.  Copper  d  8.  Min.  Co.  ▼. 
Montana  Ore  Purchasing  Co.  supra;  Ar- 
kansas V.  Kansas  d  T.  Coal  Co.  183  U.  S. 
185,  188,  46  L.  ed.  144,  146,  22  Sup.  Ct  Rep. 
47;  Florida  C.  d  P.  R.  Co.  v.  Bell,  176  I*,  a 
321,  44  L.  ed.  486,  20  Sup.  Ct  Rep.  399. 

The  bill  discloses  an  entire  mlsconeeptios, 
on  the  part  of  the  appellants,  of  the  natnn 
and  purpose  of  suit  to  remove  a  cloud,  in 
two  particulars:  First,  such  a  suit  ii 
aimed  at  an  instrument  or  record,  and  not 
at  mere  threats,  claims,  or  pretensions;  and, 
second,  it  is  not  available  for  the  purpose 
of  having  a  statute  cance!'J,  or  adjudgwi 
to  be  void. 

Castro  V.  Barry,  79  Cal.  443,  21  Pac  946; 
Parker  v.  Shannon,  121  111.  452,  13  N.  E. 
155;  Pixley  v.  Huggtins,  15  Cal.  127;  Yam 
Doren  v.  New  York,  9  Paige,  388;  Burr  v. 
Hunt,  18  Cal.  303;  Hannewinkle  v.  Gtory^ 
town,  15  Wall.  547,  548,  21  L.  ed.  231,  232; 
Ex  parte  Siehold,  100  U.  S.  376,  25  L.  ed. 
719. 

The  question  of  the  repugnancy  of  tht 
acts  of  the  legislature  and  the  charters  ci 
the  city  to  the  Federal  Constitution  is  pri- 
marily for  the  state  courts. 

New  Orleans  v.  Benjamin,  153  U.  S,  411, 
424,  38  L.  ed.  764,  769,  14  Sup.  Ct  Rep.  905; 
Defiance  Water  Co.  v.  Defiance,  191  U.  S.  IM, 
193,  48  L.  ed.  140,  144,  24  Sup.  Ct  Rep.  «1 

The  city  of  Los  Angeles  never  has 
claimed  that  any  of  such  acts  of  the  Icfis- 
lature  or  charters  devested  the  appellants, 
or  their  predecessors,  or  any  other  ripariai 
owners  on  the  Los  Angeles  river,  of  aiy 
right  which  they  may  have  had  to  the  vaten 
of  that  stream;  and  the  supreme  court  of 
California  has  never  decided  that  nuch  acts 
or  charters  had  that  effect 

Vernon  Irrig.  Co.  v.  Lof  Angeles,  M 
Cal.  253,  39  Pac  762;  Hooker  v.  Ut 
Angeles,  188  U.  S.  314,  47  L.  ed.  487,  O 
L.R.A.  471,  23  Sup.  Ot  Rep.  395;  Lot 
Angeles  v.  Pomeroy,  124  Cal.  597,  57  P»e. 
585. 

U.  S.  Rev.  Stat  1 1979,  U.  a  Comp.  Stat 
1901,  p.  1262,  had  no  application  to  auiU  of 
this  nature. 

Holt  V.  Indiana  Mfg.  Co.  176  U.  a  68.  44 
L.  t:d.  374,  20  Sup.  Ct  Rep,  27S. 

The  controversy  between  the  dty  aad  tW 
appellants,  presented  by  the  bill,  coooctb- 
ing  the  ownership  of  th«  waters  of  the  Lss 
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Angeles  river  and  the  waters  in  the  lands 
of  the  appellants,  does  not  involve  any  ques- 
tion of  which  Federal  courts  have  jurisdic- 
tion. 

Hooker  y.  Los  Angeles,  188  U.  S.  314,  317, 
47  L.  ed.  487,  490,  63  L.R.A.  471,  23  Sup. 
Ct.  Rep.  395;  San  Francisco  v.  Scott,  111  U. 
S.  768,  28  L.  ed.  593,  4  Sup.  Ct.  Rep.  688; 
Cook  County  v.  Calumet  d  C.  Canal  d  Dock 
Co.  138  U.  S.  653,  34  L.  ed.  1116,  11  Sup.  Ct. 
Rep.  435;  Blackhum  v.  Portland  Oold  Min. 
Co,  175  U.  S.  571,  44  L.  ed.  276,  20  Sup. 
Ct.  Rep.  222 ;  DeLamar^s  Nevada  Oold  Mvn, 
Co.  V.  Neshitt,  177  U.  S.  523,  44  L.  ed.  872, 
20  Sup.  Ct.  Rep.  715. 

The  disclaimers  contained  in  the  answer 
effectually  remove  any  possible  ground  of 
Federal  jurisdiction. 

Chrystal  Springs  Land  d  Water  Co.  v. 
Los  Angeles,  177  U.  S.  169,  44  L.  ed.  720, 
20  Sup.  Ct.  Rep.  573;  Boston  d  M.  Consol. 
Copper  d  8.  Min.  Co.  v.  Montar.a  Ore  Pur- 
chasing Co.  supra. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

There  being  no  diversity  of  citizenship, 
the  jurisdiction  of  the  circuit  court  could 
(383] only  be  maintained  upon  the  ground  *that 
the  suit  arose  under  the  Constitution  or 
laws  or  treaties  of  the  United  States,  and 
a  suit  does  not  so  arise  unless  it  really  and 
substantially  involves  a  dispute  or  contro- 
versv  as  to  the  effect  or  construction  of  the 
Constitution  or  some  law  or  treaty  of  the 
United  States,  upon  the  determination  of 
which  the  result  depends.  And  this  must 
appear  from  the  plaintiff's  statement  of  his 
own  claim,  and  cannot  be  aided  by  allega- 
tions as  to  the  defenses  which  might  be  in- 
terposed. 

Complainants  prayed  for  a  decree  quieting 
their  title  to  the  lands  described  in  the 
bill,  but  the  averments  did  not  bring  the 
case  within  the  classes  of  bills  of  peace  or  to 
quiet  title,  recognized  by  the  usual  chancery 
practice,  as  succinctly  stated  in  Boston  d  M. 
Consol.  Copper  d  8.  Min.  Co.  v.  Montana 
Ore  Purchasing  Co.  188  U.  S.  632,  47  L.  ed. 
626,  23  Sup.  Ct.  Rep.  434.  It  was  appar- 
ently framea  under  §  738  of  the  California 
Code  of  Civil  Procedure,  providing  that  "an 
action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  in- 
terest in  real  property  adverse  to  him,  for 
the  purpose  of  determining  such,  adverse 
claim.''  This  statute  enlarged  the  ancient 
jurisdiction  of  courts  of  equity  in  respect 
of  suits  to  quiet  title,  but,  the  equitable 
rights  themselves  remaining,  the  enlarge- 
ment thereof  may  be  administered  by  the 
circuit  courts  of  the  United  States  as  well  as 
by  the  courts  of  the  state.  Broderick's  Will 
{Kieley  v.  McOlynn)  21  Wall.  503,  22 
202  U.  S.  U.  S..  Book  50. 


L.  ed.  599;  Holland  v.  Challen,  110  U.  S.  15, 
28  L.  ed.  52,  3  Sup.  Ct.  Rep.  495;  Oormley 
V.  Clark,  134  U.  S.  348,  33  L.  ed.  913,  10 
Sup.  Ct.  Rep.  554. 

It  seems,  and  it  has  often  been  held  by 
the  supreme  court  of  California,  that,  in  an 
action  under  this  section,  it  is  not  necessary 
that  the  complaint  should  allege  the  nature 
of  the  estate  or  interest  claimed  by  the  de- 
fendant. Head  v.  Fordyce,  17  Cal.  151; 
Castro  r.  Barry,  79  Cal.  443,  21  r&c.  946; 
Bultoer  Consol.  Min.  Co.  v.  Standard  Consol. 
Min.  Co.  83  Cal.  589,  23  Pac.  1102. 

We  are  dealing  with  the  question  of  the 
jurisdiction  of  the  circuit  court,  and  the 
general  rule  as  to  that  is  thus  stated  by  Mr. 
Justice  Peckham,  speaking  for  the  court, 
in  Boston  d  M.  Consol.  Copper  d  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  supra: 

*"It  would  be  wholly  unnecessary  and  im-[334] 
proper,  in  order  to  prove  complainant's 
cause  of  action,  to  go  into  any  matters  of 
defense  which  the  defendants  might  possibly 
set  up,  and  then  attempt  to  reply  to  such 
defense,  and  thus,  if  possible,  to  show  that 
a  Federal  question  might  or  probably  would 
arise  in  the  course  of  the  trial  of  the  case. 
To  allege  such  defense  and  then  make  an 
answer  to  it  before  the  defendant  has  the 
opportunity  to  itself  plead  cr  prove  its  own 
defense  is  inconsistent  with  any  known  rule 
of  pleading,  so  far  us  we  are  aware,  and  is 
improper. 

"The  rule  is  a  reasonable  and  just  one 
that  the  complainant  in  the  first  instance 
shall  be  confined  to  a  statement  of  its  cause 
of  action,  leaving  to  the  defendant  to  set 
up  in  his  answer  what  his  defense  is. 
•  •.... 

"The  cases  hold  that,  to  give  the  circuit 
court  original  jurisdiction,  the  Federal  ques- 
tion must  appear  necessarily  in  the  state- 
ment of  the  plaintiff's  cause  of  action,  and 
not  as  mere  allegations  of  the  defense  which 
the  defendants  intend  to  set  up  or  which 
they  rely  upon.  Third  Street  d  Suburban 
R.  Co.  V.  Lewis,  173  U.  8.  457,  43  L.  ed.  766, 
19   Sup.  Ct.   Rep.  451." 

Tested  by  this  rule,  we  are  of  opinion 
that,  as  a  bill  to  quiet  title,  the  jurisdiction 
of  the  circuit  court  cannot  be  sustained  by 
reason  of  the  allegations  that  defendant's 
adverse  claims  are  based  on  an  erroneous 
construction  of  the  treaty  of  Guadalupe 
Hidalgo  [9  Stat,  at  L.  922],  the  act  of 
March  3,  1851  [9  Stat,  at  L.  631,  chap.  41], 
and  the  acts  of  the  legislature  ct  California, 
and  ordinances  anc  charters  of  the  jnty  of 
Los  Angeles,  enumerated,  as  clearly  shown 
hereafter. 

But  complainants,  appellants  here,  deny 

that  the  present  case  was  brought  under  9 

738,  and  say  that  the  bill  was  one  to  remove 

clouds  from  complainants'  titles;  that  is  to 
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One  charged  with  a  crime  cannot  disclaim 
it.  He  may  deny  it.  One  charged  with  tres- 
passing against  his  neighbor's  property  or 
rights  may  deny  the  ti-espass,  but  he  may 
not  disclaim  it.  As  said  by  Story,  in  dis- 
cussing the  question  of  disclaimer,  ''one  can- 
not disclaim  a  liability." 

Story,  Eq.  PL  §  840. 

The  acts  of  the  legislature  of  the  state  of 
California,  complained  of,  are  prima  facie 
valid  and  a  cloud  on  title,  and  complainants 
have  a  tight,  in  equity,  to  have  the  same 
removed,  and  the  claims  of  defendant  there- 
under quieted. 

7  Cyc.  Law  &.  Proc.  p.  255. 

Courts  of  equity  always  show  the  highest 
solicitude  regarding  land  titles,  and  will  af- 
ford a  remedy  appropriate  to  the  circum- 
stances of  each  case. 

Sharon  v.  Tucker,  144  U.  S.  533,  36  L. 
ed.  532,  12  Sup.  Ct.  Rep.  720. 

Messrs.  "W.  B.  Matthews  and  J«  R. 
Soott  argued  the  cause,  and,  with  Mr. 
Henri^  T.  Lee,  filed  a  brief  for  appellee: 

The  bill  must  disclose  a  Federal  question 
by  a  statement  of  facts  in  legal  and  logical 
form,  such  as  is  required  in  good  pleading. 

Little  York  Gold-Washing  d  Water  Co. 
V.  Keyea,  96  U.  S.  199,  201,  24  L.  ed.  656, 
658;  Lampasas  v.  Bell,  180  U.  S.  276,  282, 
45  L.  ed.  527,  530,  21  Sup.  Ct.  Rep.  368. 

While  the  appellants,  in  the  prayer  of  the 
bill,  nsk  for  a  decree  quieting  their  title 
to  the  lands  described  in  the  bill,  it  is  evi- 
dent that  they  did  not  intend  by  their  plead- 
ing to  state  a  cause  of  action  to  quiet  title 
under  the  old  chancery  practice. 

Boston  d  M.  Consol.  Copper  d  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  188  U.  S. 
632,  47  L.  ed.  626,  23  Sup.  Ct.  Rep.  434. 

Cal.  Code  Civ.  Proc.  §  738,  has  the  effect 
of  enlarging  the  ancient  jurisdiction  of 
courts  of  equity  in  respect  to  suits  to  quiet 
title. 

Wehrman  v.  Conklin,  155  U.  S.  314,  325, 
39  L.  ed.  167,  173,  15  Sup.  Ct.  Rep.  129. 

These  enlarged  equitable  rights  are  ad- 
ministered in  Federal  courts,  so  far  as  they 
do  not  conflict  with  any  provision  of  the 
Constitution  or  with  the  statutes  of  the 
United  States. 

Broderick'8  Will  {Kieley  v.  McOlynn)  21 
Wall.  503,  22^  L.  ed.  599;  Holland  v.  Challen, 
110  U.  S.  15,  26,  28  L.  ed.  52,  56,  3  Sup.  Ct. 
Rep.  495;  United  States  v.  Wilson,  118  U. 
S.  86,  30  L.  ed.  110,  6  Sup.  Ct.  Rep.  991; 
Frost  V.  Spitley,  121  U.  S.  557,  30  L.  ed. 
1012,  7  Sup.  Ct.  Rep.  1129. 

In  an  action  under  this  section  it  is  not 
necessary  to  allege  in  the  complaint  the 
nature  of  the  estate  or  interest  claimed  by 
the  defendant. 

People  ex  rel.  Love  v.  Center,  66  Cal.  551, 
5  Pac.  263,  6  Pac.  481 ;  Caatro  v.  Barry,  79 
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Cal.  443,  21  Pac  946;  Bulwer  ConsoL  JTia 
Co.  V.  Standard  ConsoL  Min,  Co.  83  CaL 
589,  23  Pac.  1102. 

The  jurisdiction  of  the  court  most  bt 
made  to  appear  from  the  plainUflTs  state 
ment  of  his  own  claim,  and  not  from  his 
statement  or  anticipation  oi  the  nature  ci 
the  defendant's  claim. 

Tennessee  v.  Union  d  Planters'  Bank.  152 
U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct  Rep.  6S4; 
Boston  d  M.  Consol.  Copper  d  8.  Min.  Co,  t. 
Montana  Ore  Purchasing  Co.  suprti:  Ar- 
kansas V.  Kansas  d  T.  Coal  Co.  183  U.  S. 
185,  188,  46  L.  ed.  144,  146,  22  Sup.  Ct  R«p. 
47 ;  Florida  C.  d  P.  R.  Co.  v.  BeU,  176  I*.  S. 
321,  44  L.  ed.  486,  20  Sup.  Ct  Rep.  399. 

The  bill  discloses  an  entire  miscojeeptioi, 
on  the  part  of  the  appellants,  of  the  natiin 
and  purpose  of  suit  to  remove  a  cloud,  ia 
two  particulars:  First,  such  a  suit  ii 
aimed  at  an  instrument  or  record,  and  not 
at  mere  threats,  claims,  or  pretensions:  and, 
second,  it  is  not  available  for  the  purpose 
of  having  a  statute  cancel.  1,  or  adjud^ 
to  be  void. 

Castro  V.  Barry,  79  Cal.  443,  21  Pac  W«; 
Parker  v.  Shannon,  121  111.  452,  13  N.  E. 
155;  Pixley  v.  HuggAns,  15  CaL  127;  Foa 
Doren  v.  New  York,  9  Paige,  388 ;  Burr  r. 
Hunt,  18  Cal.  303;  Hannewinkle  v.  Gtor^ 
town,  15  Wall.  547,  548,  21  L.  ed.  231,  232; 
Ex  parte  Siehold,  100  U.  S.  376,  25  L.  ed. 
719. 

The  question  of  the  repugnancy  of  tht 
acts  of  the  legislature  and  the  charters  ci 
the  city  to  the  Federal  Constitution  is  pri- 
marily for  the  state  courts. 

New  Orleans  v.  Benjamin,  153  U,  S.  411, 
424,  38  L.  ed.  764,  769,  14  Sup.  Ct  Rep.  905; 
Defiance  Water  Co.  v.  Defiance,  191  U.  S.  IM, 
193,  48  L.  ed.  140,  144,  24  Sup.  Ct  Rep.  61 

The  city  of  Los  Angeles  never  has 
claimed  that  any  of  such  acts  of  the  leg:is- 
lature  or  charters  devested  the  appellaata, 
or  their  predecessors,  or  any  other  ripariaa 
owners  on  the  Los  Angeles  river,  of  aay 
right  which  they  may  have  had  to  the  vaten 
of  that  stream;  and  the  supreme  court  of 
California  has  never  decided  that  fiuch  acts 
or  charters  had  that  effect 

Vernon  Irrig.  Co.  v.  Loa  Angeles,  IW 
Cal.  253,  39  Pac  762;  Hooker  v.  Lm 
Angelea,  188  U.  S.  314,  47  L.  ed.  487,  63 
L.R.A.  471,  23  Sup.  Ot  Rep.  395;  Let 
Angelea  v.  Pomeroy,  124  CaL  597.  57  Pst 
585. 

U.  8.  Rev.  Stat  |  1979,  U.  &  Comp.  Stat 
1901,  p.  1262,  had  no  application  to  auiu  ci 
this  nature 

Holt  V.  IndSana  Mfg.  Co.  176  U.  S.  ©.  44 
L.  t:d.  374,  20  Sup.  Ct  Rep.  278. 

The  controversy  between  the  dty  and  tW 
appellants,  presented  by  the  bill,  cooetn- 
ing  the  ownership  of  th«  watara  of  the  Lm 

tot  V.  lb 
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Angeles  riyer  and  the  waters  in  the  lands 
of  the  appellants,  does  not  involve  any  ques- 
tion of  wliich  Federal  courts  have  jurisdic- 
tion. 

Hooker  y.  Los  Angeles,  188  U.  S.  314,  317, 
47  L.  ed.  487,  490,  63  L.R.A.  471,  23  Sup. 
Ct  Rep.  395;  San  Francisco  v.  Scott,  111  U. 
S.  768,  28  L.  ed.  593,  4  Sup.  C5t.  Rep.  688; 
Cook  County  v.  Cdlumet  d  C.  Canal  d  Dock 
Co.  138  U.  S.  653,  34  L.  ed.  1116,  11  Sup.  Ct. 
Rep.  435;  Blackhum  v.  Portland  Oold  Min. 
Co.  175  U.  S.  571,  44  L.  ed.  276,  20  Sup. 
Ct.  Rep.  222 ;  DeLamar*s  Nevada  Oold  Min. 
Co.  V.  Neshitt,  177  U.  S.  523,  44  L.  ed.  872, 
20  Sup.  Ct.  Rep.  715. 

The  disclaimers  contained  in  the  answer 
effectually  remove  any  possible  ground  of 
Federal  jurisdiction. 

Chrystal  Springs  Land  de  Water  Co.  v. 
Los  Angeles,  177  U.  S.  169,  44  L.  ed.  720, 
20  Sup.  Ct.  Rep.  573;  Boston  &  M.  Consol. 
Copper  d  S.  Min.  Co.  v.  Montana  Ore  Pur- 
chasing Co.  supra. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

There  being  no  diversity  of  citizenship, 
the  jurisdiction  of  the  circuit  court  could 
(883]  only  be  maintained  upon  the  ground  *that 
the  suit  arose  under  the  Constitution  or 
laws  or  treaties  of  the  United  States,  and 
a  suit  does  not  so  arise  unless  it  really  and 
substantially  involves  a  dispute  or  contro- 
versv  as  to  the  effect  or  construction  of  the 

« 

Constitution  or  some  law  or  treaty  of  the 
United  States,  upon  the  determination  of 
which  the  result  depends.  And  this  must 
appear  from  the  plaintiff's  statement  of  his 
own  claim,  and  cannot  be  aided  by  allega- 
tions as  to  the  defenses  which  might  be  in- 
terposed. 

Complainants  prayed  for  a  decree  quieting 
their  title  to  the  lands  described  in  the 
bill,  but  the  averments  did  not  bring  the 
case  within  the  classes  of  bills  of  peace  or  to 
quiet  title,  recognized  by  the  usual  chancery 
practice,  as  succinctly  stated  in  Boston  d  M. 
Consol.  Copper  d  8.  Min.  Co.  v.  Montana 
Ore  Purchasing  Co.  188  U.  S.  632,  47  L.  ed. 


ently  frameu  under  §  738  of  the  California 
Code  of  Civil  Procedure,  providing  that  "an 
action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  in- 
terest in  real  property  adverse  to  him,  for 
the  purpose  of  determining  such,  adverse 
claim."  This  statute  enlarged  the  ancient 
jurisdiction  of  courts  of  equity  in  respect 
of  suits  to  quiet  title,  but,  the  equitable 
rights   themselves   remaining,   the   enlarge- 


L.  ed.  599;  Holland  v.  Challen,  110  U.  S.  15, 
28  L.  ed.  52,  3  Sup.  Ct.  Rep.  495;  Oormley 
V.  Clark,  134  U.  S.  348,  33  L.  ed.  913,  10 
Sup.  Ct.  Rep.  554. 

It  seems,  and  it  has  often  been  held  by 
the  supreme  court  of  California,  that,  in  an 
action  under  this  section,  it  is  not  necessary 
that  the  complaint  should  allege  the  nature 
of  the  estate  or  interest  claimed  by  the  de- 
fendant. Head  v.  Fordyce,  17  Cal.  151; 
Castro  T.  Barry,  79  Cal.  443,  21  »*ac.  946; 
Bultoer  Consol.  Min.  Co.  v.  Standard  Consol, 
Min.  Co.  83  Cal.  589,  23  Pac.  1102. 

We  are  dealing  with  the  question  of  the 
jurisdiction  of  the  circuit  court,  and  the 
general  rule  as  to  that  is  thus  stated  by  Mr. 
Justice  Peckham,  speaking  for  the  court, 
in  Boston  d  M.  Consol.  Copper  d  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  supra: 

*"It  would  be  wholly  unnecessary  and  im-[334] 
proper,  in  order  to  prov^  complainant's 
cause  of  action,  to  go  into  any  matters  of 
defense  which  the  defendants  might  possibly 
set  up,  and  then  attempt  to  reply  to  such 
defense,  and  thus,  if  possible,  to  show  that 
a  Federal  question  might  or  probably  would 
arise  in  the  course  of  the  trial  of  the  case. 
To  allege  such  defense  and  then  make  an 
answer  to  it  before  the  defendant  has  the 
opportunity  to  itself  plead  cr  prove  its  own 
defense  is  inconsistent  with  any  known  rule 
of  pleading,  so  far  us  we  are  aware,  and  is 
improper. 

"The  rule  is  a  reasonable  and  just  one 
that  the  complainant  in  the  first  instance 
shall  be  confined  to  a  statement  of  its  cause 
of  action,  leaving  to  the  defendant  to  set 
up  in  his  answer  what  his  defense  is. 


"The  cases  hold  that,  to  give  the  circuit 
court  original  jurisdiction,  the  Federal  ques- 
tion must  appear  necessarily  in  the  state- 
ment of  the  plaintiff's  cause  of  action,  and 
not  as  mere  allegations  of  the  defense  which 
the  defendants  intend  to  set  up  or  which 
they  rely  upon.  Third  Street  d  Suburban 
R.  Co.  V.  Lewis,  173  U.  S.  457,  43  L.  ed.  766, 
19   Sup.  Ct.   Rep.   451." 

Tested  by  this  rule,  we  are  of  opinion 
626,  23  Sup.  Ct.  Rep.  434.     It  was  appar-  ]  that,  as  a  bill  to  quiet  title,  the  jurisdiction 


of  the  circuit  court  cannot  be  sustained  by 
reason  of  the  allegations  that  defendant's 
adverse  claims  are  based  on  an  erroneous 
construction  of  the  treaty  of  Quadalupe 
Hidalgo  [9  Stat,  at  L.  922],  the  act  of 
March  3,  1851  L9  J^Stat.  at  L.  631,  chap.  41], 
and  the  acts  of  the  legislature  ct  California, 
and  ordinances  anc  charters  of  the  isity  of 
Los  Angeles,  enumerated,  as  clearly  shown 
hereafter. 


ment  thereof  may  be  administered  by  the '  But  complainants,  appellants  here,  deny 
circuit  courts  of  the  United  States  as  well  as  that  the  present  case  was  brought  under  9 
by  the  courts  of  the  state.  Broderick's  Will  738,  and  say  that  the  bill  was  one  to  remove 
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One  charged  with  a  crime  cannot  disclaim 
it.  He  may  deny  it.  One  charged  with  tres- 
passing against  his  neighbor's  property  or 
rights  may  deny  the  trespass,  but  he  may 
not  disclaim  it.  As  said  by  Story,  in  dis- 
cussing the  question  of  disclaimer,  "one  can- 
not disclaim  a  liability." 

Story,  Eq.  PI.  §  840. 

The  acts  of  the  legislature  of  the  state  of 
California,  complained  of,  are  prima  facie 
valid  and  a  cloud  on  title,  and  complainants 
have  a  tight,  in  equity,  to  have  the  same 
removed,  and  the  claims  of  defendant  there- 
under quieted. 

7  Cyc.  Law  &,  Proc  p.  255. 

Courts  of  equity  always  show  the  highest 
solicitude  regarding  land  titles,  and  will  af- 
ford a  remedy  appropriate  to  the  circum- 
stances of  each  case. 

Sharon  v.  Tucker,  144  U.  S.  533,  36  L. 
ed.  532,  12  Sup.  Ct.  Rep.  720. 

Messrs.  \ff,  B.  Matthews  and  J.  R. 
Scott  argued  the  cause,  and,  with  Mr, 
Henri^  T,  Lee,  filed  a  brief  for  appellee: 

The  bill  must  disclose  a  Federal  question 
by  a  statement  of  facts  in  legal  and  logical 
form,  such  as  is  required  in  good  pleading. 

Little  York  Oold-W ashing  d  Water  Co. 
V.  Keyea,  96  U.  S.  199,  201,  24  L.  ed.  656, 
658;  Lampasas  v.  Bell,  180  U.  S.  276,  282, 
45  L.  ed.  527,  530,  21  Sup.  Ct.  Rep.  368. 

While  the  appellants,  in  the  prayer  of  the 
bill,  ask  for  a  decree  quieting  their  title 
to  the  lands  described  in  the  bill,  it  is  evi- 
dent that  they  did  not  intend  by  their  plead- 
ing to  state  a  cause  of  action  to  quiet  title 
under  the  old  chancery  practice. 

Boston  d  M,  Gonsol.  Copper  d  S.  Min.  Co, 
v.  Montana  Ore  Purchasing  Co.  188  U.  S. 
632,  47  L.  ed.  626,  23  Sup.  Ct.  Rep.  434. 

Cal.  Code  Civ.  Proc  §  738,  has  the  effect 
of  enlarging  the  ancient  jurisdiction  of 
courts  of  equity  in  respect  to  suits  to  quiet 
tiUe. 

Wehrman  v.  Conklin,  155  U.  S.  314,  325, 
39  L.  ed.  167,  173,  15  Sup.  Ct  Rep.  129. 

These  enlarged  equitable  rights  are  ad- 
ministered in  Federal  courts,  so  far  as  they 
do  not  conflict  with  any  provision  of  the 
Constitution  or  with  the  statutes  of  the 
United  States. 

Broderick's  Will  {Kieley  v.  McOlynn)  21 
Wall.  503,  22^  L.  ed.  599;  Holland  v,  Challen, 
110  U.  S.  15,  26,  28  L.  ed.  52,  56,  3  Sup.  Ct. 
Rep.  495;  United  States  v.  Wilson,  118  U. 
S.  86,  30  L.  ed.  110,  6  Sup.  Ct.  Rep.  991; 
Frost  V.  Spitley,  121  U.  S.  557,  30  L.  ed. 
1012,  7  Sup.  Ct.  Rep.  1129. 

In  an  action  under  this  section  it  is  not 
necessary  to  allege  in  the  complaint  the 
nature  of  the  estate  or  interest  claimed  by 
the  defendant. 

People  ex  rel.  Love  v.  Center,  66  Cal.  551, 
5  Pac.  263,  6  Pac.  481 ;  Coatro  r.  Barry,  79 
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Cal.  443,  21  Pac  946;  Bulw9r  ConsoL  Mm 
Co,  V.  Standard  ConsoL  Min.  Co.  83  GaL 
589,  23  Pac.  1102. 

The  jurisdiction  of  the  court  must  ht 
made  to  appear  from  the  plaintiff's  state 
ment  of  his  own  claim,  and  not  from  hit 
statement  or  anticipation  oi  the  nature  of 
the  defendant's  claim. 

Tennessee  v.  Union  d  Planters'  Bank,  12 
U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct  Rep.  6W; 
Boston  d  M.  ConsoL  Copper  d  8.  Min.  Co.  i. 
Montana  Ore  Purchasing  Co.  supra;  Ar- 
kansas V.  Kansas  d  T.  Coal  Co.  183  U.  S. 
185,  188,  46  L.  ed.  144,  146,  22  Sup.  Ct  Rep. 
47;  Florida  C,  d  P.  R.  Co.  v.  BeU,  176  I*,  a 
321,  44  L.  ed.  486,  20  Sup.  Ct  Rep.  399. 

The  bill  discloses  an  entire  misconeeption, 
on  the  part  of  the  appellants,  of  the  natort 
and  purpose  of  suit  to  remove  a  cloud,  in 
two  particulars:  First,  such  a  suit  ii 
aimed  at  an  instrument  or  record,  and  not 
at  mere  threats,  claims,  or  pretensions;  and, 
second,  it  is  not  available  for  the  purfvise 
of  having  a  statute  cance!,\t  or  adjud^ 
to  be  void. 

Castro  V.  Barry,  79  Cal.  443,  21  Pac  94«; 
Parker  v.  Shannon,  121  111.  452,  13  N.  E. 
155;  Pixley  v.  Euggins,  15  Cal.  127;  Tm 
Doren  v.  yew  York,  9  Paige,  388 ;  Burr  ▼. 
Hunt,  18  Cal.  303;  Hannewinkle  v.  Gfory»- 
toxcn,  15  Wall.  547,  548,  21  L.  ed.  231,  232; 
Ex  parte  Sielold,  100  U.  S.  376,  25  L.  ed. 
719. 

The  question  of  the  repugnancy  of  tht 
acts  of  the  legislature  and  the  charters  ol 
the  city  to  the  Federal  Constitution  is  pri- 
marily for  the  state  courts. 

"Sew  Orleans  v.  Benjamin,  153  U.  S.  411, 
424,  38  L.  ed.  764,  769,  14  Sup.  Ct  Rep,  905; 
Defiance  Water  Co,  v.  Defiance,  191  U.  S.  IM, 
193,  48  L.  ed.  140,  144,  24  Sup.  Ct  Rep.  «S. 

The  city  of  Los  Angeles  never  his 
claimed  that  any  of  such  acts  of  the  le|:if- 
lature  or  charters  devested  the  appellants, 
or  their  predecessors,  or  any  other  ripariai 
owners  on  the  Los  Angeles  river,  of  aiy 
right  which  they  may  have  had  to  the  waten 
of  that  stream;  and  the  supreme  court  of 
California  has  never  decided  that  rach  acts 
or  charters  had  that  effect 

Vernon  Irrig.  Co.  v.  Loe  Angelm,  IW 
Cal.  253,  39  Pac  762;  Hooktr  ▼.  Let 
Angelea,  188  U.  S.  314,  47  L.  ed.  487,  63 
L.R.A.  471,  23  Sup.  Ot  Rep,  395;  las 
Angeles  v.  Pomeroy,  124  CaL  597,  57  P»e. 
585. 

U.  S.  Rev.  Stat  |  1979,  U.  a  Comp.  Stat 
1901,  p.  1262,  had  no  application  to  soiu  of 
this  nature. 

Holt  V.  IndSana  Mfg.  Co,  176  U.  S.  68,  44 
L.  t:d.  M4,  20  Sup.  Ct  Rep,  27S. 

The  controversy  between  the  dty  and  tW 
appellants,  presented  by  the  bill,  cooeo*- 
ing  the  ownership  of  ths  waters  of  the  Lsi 
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Angeles  river  and  the  waters  in  the  lands 
of  the  appellants,  does  not  involve  any  ques- 
tion of  which  Federal  courts  have  jurisdic- 
tion. 

Hooker  v.  Los  Angeles,  188  U.  S.  314,  317, 
47  L.  ed.  487,  490,  63  L.R.A.  471,  23  Sup. 
Ct  Rep.  395;  San  Francisco  v.  Scott,  111  U. 
S.  768,  28  L.  ed.  593.  4  Sup.  C5t.  Rep.  688; 
Cook  County  v.  Calumet  de  C,  Canal  d  Dock 
Co.  138  U.  S.  653,  34  L.  ed.  1116,  11  Sup.  Ct. 
Rep.  435;  Blackburn  v.  Portland  Chid  Min, 
Co.  175  U.  S.  571,  44  L.  ed.  276,  20  Sup. 
Ct.  Rep.  222 ;  DeLamar^s  Nevada  Gold  Min, 
Co.  V.  Neshitt,  177  U.  S.  523,  44  L.  ed.  872, 
20  Sup.  Ct.  Rep.  715. 

The  disclaimers  contained  in  the  answer 
effectually  remove  any  possible  ground  of 
Federal  jurisdiction. 

Chrystal  Springs  Land  d  Water  Co.  v. 
Los  Angeles,  177  U.  S.  169,  44  L.  ed.  720, 
20  Sup.  Ct.  Rep.  573;  Boston  d  M.  Consol. 
Copper  d  S.  Min.  Co.  v.  Montar,a  Ore  Pur- 
chasing Co.  supra. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

There  being  no  diversity  of  citizenship, 
the  jurisdiction  of  the  circuit  court  could 
(383]only  be  maintained  upon  the  ground  *that 
the  suit  arose  under  the  Constitution  or 
laws  or  treaties  of  the  United  States,  and 
a  suit  does  not  so  arise  unless  it  really  and 
substantially  involves  a  dispute  or  contro- 
versv  as  to  the  effect  or  construction  of  the 
Constitution  ur  some  law  or  treaty  of  the 
United  States,  upon  the  determination  of 
which  the  result  depends.  And  this  must 
appear  from  the  plaintiff's  statement  of  his 
own  claim,  and  cannot  be  aided  by  allega- 
tions as  to  the  defenses  which  might  be  in- 
terposed. 

Complainants  prayed  for  a  decree  quieting 
their  title  to  the  lands  described  in  the 
bill,  but  the  averments  did  not  bring  the 
case  within  the  classes  of  bills  of  peace  or  to 
quiet  title,  recognized  by  the  usual  chancery 
practice,  as  succinctly  stated  in  Boston  d  M. 
Consol.  Copper  d  S.  Min.  Co.  v.  Montana 
Ore  Purchasing  Co.  188  U.  S.  632,  47  L.  ed. 
626,  23  Sup.  Ct.  Rep.  434.  It  was  appar- 
ently frameu  under  §  738  of  the  California 
Code  of  Civil  Procedure,  providing  that  "an 
action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  in- 
terest in  real  property  adverse  to  him,  for 
the  purpose  of  determining  such,  adverse 
claim.''  This  statute  enlarged  the  ancient 
jurisdiction  of  courts  of  equity  in  respect 
of  suits  to  quiet  title,  but,  the  equitable 
rights  themselves  remaining,  the  enlarge- 
ment thereof  may  be  administered  by  the 
circuit  courts  of  tiie  United  States  as  well  as 
by  the  courts  of  the  state.  Broderick's  WiU 
{Kieley  v.  McOlynn)  21  Wall.  503,  22 
202  U.  S.  U.  S..  Book  50. 


L.  ed.  599;  Holland  v.  Challen,  110  U.  S.  15, 
28  L.  ed.  52,  3  Sup.  Ct.  Rep.  495;  Oormley 
V.  Clark,  134  U.  S.  348,  33  L.  ed.  913,  10 
Sup.  Ct.  Rep.  554. 

It  seems,  and  it  has  often  been  held  by 
the  supreme  court  of  California,  that,  in  an 
action  under  this  section,  it  is  not  necessary 
that  the  complaint  should  allege  the  nature 
of  the  estate  or  interest  claimed  by  the  de- 
fendant. Head  v.  Fordyce,  17  Cal.  151; 
Castro  r.  Barry,  79  Cal.  443,  21  .^'ac.  946; 
Bultoer  Consol.  Min.  Co.  v.  Standard  Consol, 
Min.  Co.  83  Cal.  589,  23  Pac.  1102. 

We  are  dealing  with  the  question  of  the 
jurisdiction  of  the  circuit  court,  and  the 
general  rule  as  to  that  is  thus  stated  by  Mr. 
Justice  Peckham,  speaking  for  the  court, 
in  Boston  d  M.  Consol.  Copper  d  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  supra : 

*"It  would  be  wholly  unnecessary  and  im-[334] 
proper,  in  order  to  prove  complainant's 
cause  of  action,  to  go  into  any  matters  of 
defense  which  the  defendants  might  possibly 
set  up,  and  then  attempt  to  reply  to  such 
defense,  and  thus,  if  possible,  to  show  that 
a  Federal  question  might  or  probably  would 
arise  in  the  course  of  the  trial  of  the  case. 
To  allege  such  defense  and  then  make  an 
answer  to  it  before  the  defendant  has  the 
opportunity  to  itself  plead  cr  prove  its  own 
defense  is  inconsistent  with  any  known  rule 
of  pleading,  so  far  us  we  are  aware,  and  is 
improper. 

"The  rule  is  a  reasonable  and  just  one 
that  the  complainant  in  the  first  instance 
shall  be  confined  to  a  statement  of  its  cause 
of  action,  leaving  to  the  defendant  to  set 
up  in  his  answer  what  his  defense  is. 
•  •.... 

"The  cases  hold  that,  to  give  the  circuit 
court  original  jurisdiction,  the  Federal  ques- 
tion must  appear  necessarily  in  the  state- 
ment of  the  plaintiff's  cause  of  action,  and 
not  as  mere  allegations  of  the  defense  which 
the  defendants  intend  to  set  up  or  which 
they  rely  upon.  Third  Street  d  Suburban 
R.  Co.  V.  Lewis,  173  U.  8.  457,  43  L.  ed.  766, 
19   Sup.  Ct.   Rep.   451." 

Tested  by  this  rule,  we  are  of  opinion 
that,  as  a  bill  to  quiet  title,  the  jurisdiction 
of  the  circuit  court  cannot  be  sustained  by 
reason  of  the  allegations  that  defendant's 
adverse  claims  are  based  on  an  erroneous 
construction  of  the  treaty  of  Guadalupe 
Hidalgo  [9  Stat,  at  L.  922],  the  act  of 
March  3,  1851  [d  Stat,  at  L.  631,  chap.  41], 
and  the  acts  of  the  legislature  ct  California, 
and  ordinances  anc  charters  of  the  jiity  of 
Los  Angeles,  enumerated,  as  clearly  shown 
hereafter. 

But  complainants,  appellants  here,  deny 

that  the  present  case  was  brought  under  9 

738,  and  say  that  the  bill  was  one  to  remove 

clouds  from  complainants'  titles;  that  is  to 
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•ay,  clouds  created  by  claims  and  threats, 
and  by  the  several  acts  of  California  in- 
cluding defendant's  charters,  which  com- 
plainants ask  to  be  declared  invalid. 

We  do  not  understand,  however,  that  a 
bill  will  lie  to  dispel  mere  verbal  assertions 
of  ownership  as  clouds  on  title,  or,  invoking 
[885]*equity  interposiiion  on  the  ground  of  the 
removal  of  clouds,  that  decrees  may  be 
sought  adjudging  statutes  unconstitutional 
and  void.  If  it  wer^  true  that  the  statutes 
and  charters  referred  to  in  the  bill  were  un- 
constitutional, as  alleged,  they  were  void  on 
their  face,  and  could  not  constitute  a  cloud 
on  complainants'  titles. 

The  test  as  to  when  a  cloud  is  or  is  not 
cast,  as  stated  by  Mr.  Justice  Field,  then 
chief  justice  of  California,  in  Pixley  v.  Bug- 
gins,  15  Cal.  127,  and  reasserted  in  Hanne- 
toinkle  v.  Qeorgetovyitf  15  Wall.  547,  21  L. 
ed.  231,  is  undoubtedly  applicable  and  dem- 
onstrates that  the  assertion  of  unconstitu- 
tionality cannot  be  recorted  to  to  maintain 
Federal  jurisdiction  ais  constituting  a  cloud. 
The  averment  of  unconstitutionality  in  such 
circumstances  is  a  mere  pretext  to  obtain 
thati  jurisdiction. 

According  to  the  bill  complamants'  titles 
were  derived  from  Spain  and  Mexico  by  vir- 
tue of  grants  to  their  predecessors  from 
those  countries,  which  were  confirmed  by 
the  board  jf  land  commissioners.  The  state 
of  California  was  not  in  the  line  of  such  ti- 
tles, so  that  the  acts  of  the  legislature  and 
the  charters  of  the  city  complained  of  mani- 
festly did  not  h«pe  the  effect  of  depriving 
complainancs  of  their  property  or  of  impair- 
ing the  obligation  of  any  contract,  but  sim- 
ply conferred  on  the  city  such  rights  in  re- 
spect of  the  waters  of  the  river  as  may  have 
been  vested  in  the  state. 

Hooker  v.  Los  Angeles,  188  U.  S.  314,  47 
L.  ed.  487,  63  L.  R.  A.  471,  23  Sup.  Ct.  Rep. 
395,  was  a  suit  brought  by  the  city  to  con- 
demn a  tract  of  lend  riparian  to  the  Los 
Angeles  river,  and  embraced  in  one  of  the 
ranches  described  in  the  present  bill.  It 
originated  in  the  superior  court  of  the  coun- 
ty of  Los  Angeles  under  the  title  of  Los 
Angeles  v.  Pomeroy,  was  carried  *x)  the  su- 
preme court  of  the  state  and  there  affirmed. 
124  Cal.  597,  637,  638,  57  Pac  585.  It  in- 
volved the  question  of  the  respective  rights 
of  the  city  and  of  the  defendants  to  the  wa- 
ter of  the  Los  Angeles  river.  The  state  su- 
preme court  said: 

"No  act  of  the  legislature  •  .  .  can 
{S86] diminish  or  change  *the  rights  of  the  defend- 
ants in  these  lands  derived  from  their 
predecessors,  the  Mexican  and  Spanish  gran- 
tees. •  .  .  The  defendants  hold  their 
lands  aa  successors  to  several  Spanish  and 
Mexican  grantees,  under  patents  from  the 
United    States    based    upon    the    original 
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grants.  They  claim  that,  even  com 
the  rights  of  the  pueblo  and  the  city's  roe^ 
cession  to  those  rights  (a  concession  vhieh 
they  make  only  for  the  purposes  of  the  ar- 
gument on  this  point),  they  are  still,  by  vir- 
tue of  their  ownership  of  the  lands  in  ques- 
tion, entitled  to  the  exercise  of  full  ripahia 
rights,  except  so  far,  and  so  far  only,  as 
those  rights  are  impaired  by  the  panunoiuU 
rights  of  the  pueblo  as  they  existed  before 
the  change  of  flag  and  without  any  lepsls- 
tive  addition  thereto. 

''This  claim,  we  think,  is  clearly  jutt 
The  legislature  of  California  could  grant 
notliinp:  to  the  city  of  Los  Anpclea  which  he- 
longed  to  others,  and  the  rights  of  the  dty, 
as  succes'^or  to  the  pupblo,  in  the  larH*  n' 
riparian  proprietors  holding  under  Mexieaa 
and  Spanish  grants,  cannot  exceed  tbe 
rights  of  the  pueblo  itself.** 

The  case  was  brought  here  on  writ  of  er- 
ror, and  we  said: 

^'And  so  as  to  certain  statutes  of  the  state 
of  California,  whicn  declared  that  the  dtr 
of  Los  Angeles  is  vested  with  the  paramooitt 
right  to  the  surface  and  subterranean  water 
of  the  Los  Angeles  river.  Those  statutts 
were  admitted  in  evidence  merelv  to  show 
that  the  city  was  the  successor  of  the  an- 
cient pueblo.  The  court  held  that  the  ri^t 
of  the  city  of  Los  Angeles  to  take  from  the 
Los  Angeles  river  all  of  the  waters  of  the 
river  to  the  extent  of  its  reasonable  donei- 
tic  and  municipal  needs  was  based  on  the 
Spanish  and  Mexican  law,  and  not  on  the 
charters  of  the  city  of  Los  Angeles,  The 
validity  of  the  statutes,  on  account  of  re- 
pugnancy to  the  Federal  Constitution,  wu 
not  drawn  in  question  in  the  trial  court  nor 
in  the  supreme  court  of  the  state,  and  boU 
courts  held  that  they  neither  granted  to  tbt 
city  nor  took  away  from  plaintiffs  in  error 
any  rights  or  property." 

•This  being  so,  the  averments  of  depriTi-[JlTl 
tion  or  impah*ment  afforded  no  proper  ba^i* 
for  jurisdiction,  and  as  to  9  1979  oi  the  Re- 
vised Statutes  (U.  S.  Comp.  SUt  1901.  p, 
1262),  that  was  inapplicable.  Bolt  v.  M^- 
ana  Mfg.  Co.  176  U.  S.  68,  44  L.  ed.  374, » 
Sup.  Ct.  Rep.  272. 

In  truth,  the  questions  as  to  the  Batun 
and  extent  of  complainants'  titles  or  rijcbta, 
as  put  forward  in  the  bill,  are  not  Federal 
questions,  out  questions  of  state  or  gtaenl 
law. 

In  Booker  ▼.  Los  Angeles,  supra,  it  was 
contended  that  the  decision  of  the  itato 
court  against  the  claim  of  plaintiff*  in  error 
to  certain  riparian  rights  and  in  certain  al- 
leged percolating  waters,  which  rights  wtn 
alleged  to  be  derived  from  a  patent  of  the 
United  States,  and  confirmed  Mexieai 
grants,  waa  a  decision  against  a  title,  rifhw 
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privilege,  or  immunity  claimed  under  the 
Constitution  or  eome  statute  or  treaty  of 
the  United  States  and  so  reviewable  here. 
But  this  court  held  otherwise,  and  we  said: 

"Obviously,  the  question  as  to  the  title 
or  right  of  plaintiffs  in  error  in  the  land, 
and  whatever  appertained  thereto,  was  one 
of  state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 
final.  San  Francisco  v.  Scott,  111  U.  S. 
768,  28  L.  ed.  593,  4  Sup.  Ct.  Rep.  688; 
California  Powder  Works  v.  Davis,  161  U. 
8.  380,  38  L.  ed.  206,  14  Sup.  Ct.  Rep.  350. 
And  the  question  of  the  existence  of  perco- 
lating water  was  merely  a  question  of  fact. 

**The  patents  were  in  the  nature  of  a  quit- 
claim, and,  under  the  act  of  March  3,  1851, 
were  'conclusive  between  the  United  States 
and  the  said  claimants  only,  and  shall  not 
affect  the  interests  of  third  persons.'  The 
validity  of  that  act  was  not  drawn  in  ques- 
tion in  the  state  court,  and,  as  tha  right  or 
title  asserted  by  plaintiffs  in  error  was  de- 
rived under  Mexican  and  Spanish  grants, 
the  decision  of  the  state  court  on  the 
claims  asserted  by  plaintiffs  in  error  to  the 
waters  of  the  river  was  not  against  any 
title  or  right  claimed  under  the  Constitu- 
tion, or  any  treaty,  or  statute  of,  or  com- 
mission held,  or  authority  exercised  under, 
the  Constitution.  If  the  title  of  plaintiffs 
in  error  were  protected  by  the  treaty,  still 
the  suit  did  not  arise  thereunder,  because 
the  controversy  in  the  state  court  did  not 
[338]  involve  *the  construction  of  the  treaty,  but 
the  validity  of  the  title  of  Mexican  and 
Spanish  grants  prior  to  the  treaty." 

Chrystal  Springs  Land  d  Water  Co.  v.  Los 
Angeles,  177  b.  S.  169,  44  L.  ed.  720,  20 
Sup.  Ct.  Rep.  573,  was  a  bill  brought  in  the 
circuit  court  for-  the  southern  district  of 
California  and  that  court  ruled  (82  Fed. 
114)  that  where  both  parties  claimed  under 
Mexican  grants,  confirmed  and  patented  by 
the  United  States  in  accordance  with  the 
provisions  of  the  treaty  of  Guadalupe  Hidal- 
go, and  the  controversy  was  only  as  to  what 
were  the  rights  thus  granted  and  confirmed, 
the  suit  was  not  one  arising  under  a  treaty 
so  as  to  confer  jurisdiction  on  a  Federal 
court,  and  that  where  the  only  ground  of 
Federal  jurisdiction  was  the  allegation  that 
defendant's  claim  of  title  was  based  in  part 
on  certain  acts  of  the  legislature  of  the 
state,  which  attempted  to  transfer  to  it,  as 
alleged,  the  title  held  by  complainant's 
grantors  at  the  time  of  their  passage,  the 
court  would  not  retain  jurisdiction  when  an 
answer  was  filed  by  defendant  denying  the 
allegations,  and  disclaiming  any  title  or 
daim  of  title  not  held  by  it  l>efore  the  pas- 
sage of  the  acts.  The  bill  was  dismissed, 
and  we  affirmed  the  judgment. 

We  there  cited,  among  other  cases,  PhU' 
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lips  V.  Mound  City  Land  d  Water  Asso.  124 
U.  S.  605,  31  L.  ed.  588,  8  Sup.  Ct.  Rep. 
657,  and  Robinson  v.  Anderson,  121  U.  S. 
522,  30  L.  ed.  1021,  7  Sup.  Ct.  Rep.  1011. 
In  the  one  case  it  was  adjudged,  as  stated 
in  the  syllabus,  that  *'an  adjudication  by 
the  highest  court  of  a  state  that  certain  pro- 
ceedings before  a  Mexican  tribunal  prior  to 
the  treaty  of  Guadalupe  Hidalgo  were  in- 
sufficient  to  effect  a  partition  of  a  tract  of 
land  before  that  time  granted  by  tho  Mexi- 
can government  to  three  persons  who  were 
partners,  which  grant  was  confirmed  by 
commissioners  appointed  » under  the  provi- 
sions of  the  act  of  March  3,  1851  (9  Stat, 
at  L.  631,  chap.  41),  'to  ascertain  and  set- 
tle the  private  land  claims  in  the  state  of 
California,'  presents  no  Federal  question 
which  is  subject  to  review  here." 

In  the  other,  that  under  the  act  of  1875 
[18  Stat,  at  L.  470,  chap.  137,  U.  S.  Comp. 
Stat.  1901,  p.  508],  even  if  the  complaint, 
standing  by  itself,  made  out  a  case  of  ju- 
risdiction, it  was  taken  away  as  soon  as, 
when  the  answer  came  in,  it  appeared  that 
defendants  either  disclaimed  all  interest  m 
the  *land  in  question,  or  claimed  title  under,  [339] 
and  not  adverse  to,  that  of  plaintiff.  See 
also  Boston  d  M.  Consol.  Copper  cc  8.  Min. 
Co.  V.  Montana  Ore  Purchasing  Co.  188  U. 
S.  632,  643,  47  L.  ed.  626,  633,  23  Sup.  Ct. 
Rep.  434.  •  There  are  the  same  disclaimers 
here  as  in  the  Chrystal  Springs  Case,  but, 
from  what  we  have  heretofore  said,  it  will 
be  seen  that  we  are  of  opinion,  in  any  as- 
pect, that  the  bill  was  properly  dismissed, 
and  that  the  decree  to  that  effect  must  be 
affirmed. 


ANTONIO  ORTEGA,  Plff.  in  Err., 

V. 

ANGELA  LARA. 
(See  S.  C.  Reporter's  ed.  330-344.) 

1.  Error  to  district  court  of  Porto  Rleo 
—Federal  qaeation.— The  rallng  of  the 
district  court  of  the  United  States  for  the 
district  of  Porto  Rico  that  the  recovery  for 
the  breach  of  a  promise  to  marry  was  not 
limited  to  the  expense  iocarred  in  reliance 
on  the  promised  marriage,  as  provided  hy 
Porto  Rico  Civ.  Code,  art  44,  is  not  the 
equivalent,  for  the  purpose  of  sastainins  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States,  of  a  denial  of  a  right  claimed 
under  a  law  of  the  United  States,  on  the 
theory  that  this  article  became  a  law  of 
the  United  States  by  reason  of  the  act  of 
April  12,  1000  (31  Stat  at  L.  77,  chap. 
191). S  8,  continuing  local  laws  in  force. 

2.  Courts— Jnrladiotlon— Porto  Rico  dla« 
trlct  court.— The  Jurisdiction  of  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict of  Porto  Rico,  which,  under  the  act  of 
Biarch  2,   1901    (31   Stat   at  L.   953,   chap. 
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B&j,  clouds  created  by  claims  and  threats, 
and  by  the  several  acts  of  California  in- 
cluding defendant's  charters,  which  com- 
plainants ask  to  be  declared  invalid. 

We  do  not  understand,  however,  that  a 
bill  will  lie  to  dispel  mere  verbal  assertions 
of  ownership  as  clouds  on  title,  or,  invoking 
[885]*equity  interposition  on  the  ground  of  the 
removal  of  clouds,  that  decrees  may  be 
sought  adjudging  statutes  unconstitutional 
and  void.  If  it  wer*  true  that  the  statutes 
and  charters  referred  to  in  the  bill  were  un- 
constitutional, as  alleged,  they  were  void  on 
their  face,  and  could  not  constitute  a  cloud 
on  complainants'  titles. 

The  test  as  to  when  a  cloud  is  or  is  not 
cast,  as  stated  by  Mr.  Justice  Field,  then 
chief  justice  of  California,  in  Pixley'v,  Hug- 
gins,  15  Cal.  127,  and  reasserted  in  Hanne- 
toinkle  v.  Qeorgetotm,  15  Wall.  547,  21  L. 
ed.  231,  is  undoubtedly  applicable  and  dem- 
onstrates that  the  asst^rtion  of  unconstitu- 
tionality cannot  be  reported  to  to  maintain 
Federal  jurisdiction  ais  constituting  a  cloud. 
The  averment  of  unconstitutionality  in  such 
circumstances  is  a  mere  pretext  to  obtain 
thati  jurisdiction. 

According  to  the  bill  complainants'  titles 
were  derived  from  Spain  and  Mexico  by  vir- 
tue of  grants  to  their  predecessors  from 
those  countries,  which  were  confirmed  by 
the  board  jf  land  commissioners.  The  state 
of  California  was  not  in  the  line  of  such  ti- 
tles, so  that  the  acts  of  the  legislature  and 
the  charters  of  the  city  complained  of  mani- 
festly did  not  h«pe  the  effect  of  depriving 
complainancs  of  their  property  or  of  impair- 
ing the  obligation  of  any  contract,  but  sim- 
ply conferred  on  the  city  such  rights  in  re- 
spect of  the  waters  of  the  river  as  may  have 
been  vested  in  the  state. 

Hooker  v.  LfOs  Angeles,  188  U.  S.  314,  47 
L.  ed.  487,  63  L.  R.  A.  471,  23  Sup.  Ct  Rep. 
395,  was  a  suit  brought  by  the  city  to  con- 
demn a  tract  of  lend  riparian  to  the  Los 
Angeles  river,  and  embraced  in  one  of  the 
ranchos  described  in  the  present  bill.  It 
originated  in  the  superior  court  of  the  coun- 
ty of  Los  Angeles  under  the  title  of  Loa 
Angeles  v.  Pomeroy,  was  carried  *x)  the  su- 
preme court  of  the  state  and  there  affirmed. 
124  Cal.  597,  637,  638,  57  Pac.  585.  It  in- 
volved the  question  of  the  respective  rights 
of  the  city  and  of  the  defendants  to  the  wa- 
ter of  the  Los  Angeles  river.  The  state  su- 
preme court  said: 

"No  act  of  the  legislature  .  .  •  can 
{S86]diminish  or  change  *the  rights  of  the  defend- 
ants in  these  lands  derived  from  their 
predecessors,  the  Mexican  and  Spanish  gran- 
tees. .  .  .  The  defendants  hold  their 
lands  aa  successors  to  several  Spanish  and 
Mexican  grantees,  under  patents  from  the 
United    States    based    upon    the    original 

1054 


grants.  They  claim  that,  even  eoi 
the  rights  of  the  pueblo  and  the  city's  sut- 
cession  to  those  rights  (a  concession  which 
they  make  only  for  the  purposes  of  the  ar- 
gument on  this  point),  they  are  still,  by  vir- 
tue of  their  ownership  of  the  lands  in  ques- 
tion, entitled  to  the  exercise  of  full  riparisa 
rights,  except  so  far,  and  so  far  only,  at 
those  rights  are  impaired  by  the  paramotuit 
rights  of  the  pueblo  as  they  existed  before 
the  change  of  flag  and  without  any  legisla- 
tive addition  thereto. 

"This  claim,  we  think,  is  clearly  just. 
The  legislature  of  California  could  grant 
nothing  to  the  city  of  Los  Anjrcles  which  lie- 
longed  to  others,  and  the  rights  of  the  dty, 
iiH  successor  to  the  pupblo,  in  the  land*  o* 
riparian  proprietors  holding  under  Mexieaa 
and  Spanish  grants,  cannot  exceed  the 
rights  of  the  pueblo  itself." 

The  case  was  brought  here  on  writ  of  er- 
ror,  and  we  said: 

''And  so  as  to  certain  statutes  of  the  state 
of  California,  whicn  declared  that  the  citr 
of  Los  Angeles  is  vested  with  the  parainoaiit 
right  to  the  surface  and  subterranean  water 
of  the  Los  Angeles  river.  Those  statutes 
were  admitted  in  evidence  mereiv  to  show 
that  the  city  was  the  successor  of  the  as- 
cient  pueblo.  The  courc  held  that  the  ri^t 
of  the  city  of  Los  Angeles  to  take  from  the 
Los  Angeles  river  all  of  the  waters  of  the 
river  to  the  extent  of  its  reasonable  domes- 
tic and  municipal  needs  was  ha^  on  the 
Spanish  and  Mexican  law,  and  not  on  the 
charters  of  the  city  of  Los  Angeles.  The 
validity  of  the  statutes,  on  account  of  rt* 
pugnancy  to  the  Federal  Constitution,  wu 
not  drawn  in  question  in  the  trial  court  nor 
in  the  supreme  court  of  the  state,  and  both 
courts  held  that  they  neither  granted  to  the 
city  nor  took  away  from  plaintiffs  in  error 
any  rights  or  property." 

•This  being  so,  the  averments  of  depriri  (StTJ 
tion  or  impairment  afforded  no  proper  bs«is 
for  jurisdiction,  and  as  to  §  1979  oi  the  Re> 
vised  Statutes  (U.  S.  Comp.  SUt,  1901.  p. 
1262),  that  was  inapplicable.  Holt  t.  Mt- 
ana  Mfg,  Co.  176  U.  S.  68,  44  L.  ed.  374,  20 
Sup.  Ct.  Rep.  272. 

In  truth,  the  questions  as  to  the  Bstort 
and  extent  of  complainants*  titles  or  rljHit*, 
as  put  forward  in  the  bill,  are  not  Fedenl 
questions,  out  questions  of  state  or  genenl 
law. 

In  Hooker  v.  Los  Angeles,  supra,  it  wu 
contended  that  the  decision  of  the  ftats 
court  against  the  claim  of  plaint  iff »  in  error 
to  certain  riparian  rights  and  in  certain  •!• 
leged  percolating  waters,  which  rights  nert 
alleged  to  be  derived  from  a  patent  of  tU 
United  States,  and  oonflrmed  Mexieai 
grants,  waa  a  decision  ai^nst  a  title,  rif^t* 
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claim  before  the  land  oommissioners  in  vir 
tue  of  the  general  laws  of  Spain  to  16  square 
leagues  of  land,  alleging  that  the  said  lands 
had  been  granted  to  the  pueblo,  which  board 
confirmed  the  title  of  the  city  to  four  square 
leagues  6f  land,  but  rejected  its  claim  to  the 
remaining  12  square  leagues,  and  that  a 
patent  was  issued  to  the  city  by  the  United 
States  for  the  land  so  confirmed,  which  pat- 
ent did  not  refer  to  the  river  or  its  tribu- 
tary waters,  and  did  not  purport  to  convey 
any  of  the  waters  of  said  river.  That 
the  city  claimed  the  paramount  right  to  the 
waters  of  the  Los  Angeles  river  and  the 
river  itself  in  virtue  of  the  grants,  laws, 
usages,  and  customs  of  the  Republic  of  Mexi- 
co and  of  the  Kingdom  of  Spain,  made  and 
in  vogue  prior  to  the  cession  of  the  terri- 
tory embraced  within  the  state  of  California 
to  the  United  States  under  the  treaty  of 
[8 15] Guadalupe  Hidalgo,  and  by  virtue  'of  cer- 
tain acth  of  the  legislature  of  the  state  of 
California,  referred  to  in  the  bill,  and  es- 
pecially by  virtue  of  an  act  of  the  legisla- 
ture of  California,  passed  April  4,  1850,  in- 
corporating the  city  of  Los  Angeles,  and  de- 
claring that  it  "shall  succeed  to  all  the 
rights,  claims,  and  powers  of  the  Pueblo  de 
Los  Angeles  in  regard  to  property,  and  shall 
be  subject  to  all  the  liabilities  incurred,  and 
obligations  created,  by  the  ajruntamiento  of 
said  pueblo. 

It  was  further  alleged  that  the  city  never 
procured  the  confirmation  of  any  rights  in 
the  waters  of  the  Los  Angeles  river  other 
than  those  that  passed  under  the  grant  of 
land  conferred  by  the  patent,  and  that  the 
act  of  the  legislature,  passed  April  4,  1850, 
and  certain  otber  acts  of  the  legislature,  and 
proceedings,  acts,  and  charters  of  the  city, 
set  forth  in  the  bill,  are  a  cloud  ugon  com- 
plainants' title  to  their  lands.  That  the 
Los  Angeles  river  runs  through  the  three 
ranches  and  thence  through  the  city;  that 
complainants'  lands  are  riparian  to  the 
stream ;  that  underlying  complainants'  lands 
are  percolating  waters  which  do  not  consti- 
tute a  part  of  the  river,  out  which,  by  rea- 
son of  the  patents  referred  to  and  mesne 
conveyances,  belong  to  the  several  complain- 
ants as  owners  of  said  lands.  The  bill  then 
went  on  to  aver  that  the  city  claims  that 
it  is  the  owner  of  the  river  and  its  tribu- 
taries and  their  waters,  passing  through  the 
ranchos  named,  and  of  the  percolating  wa- 
ters in  complainants'  lands;  that  it  claims 
the  right  to  appropriate  said  waters  for  the 
use  of  the  city  and  its  inhabitants,  and  that 
complainants  have  no  right  to  take  any  of 
the  surface  waters  of  the  river  or  the  perco- 
lating waters  except  in  subordination  to 
the  city's  paramount  right  to  take  and  use 
the  same,  and  the  city  threatens  and  intends 
to  institute  suit  in  the  state  courts  of  Cali- 
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fomia  to  enjoin  complainants  from  using 
any  of  the  waters  possessed  by  them  from 
wells  on  their  lands. 

That  the  city  rests  its  right  and  claim  to 
the  river  and  its  waters  upon  a  certain  con- 
struction of  the  treaty  of  Guad:ilupe  Hidalgo 
and  of  the  act  ot  Congress  of  March  3,  1851, 
and  upon  certain  acts  of  the  California  leg- 
islature and  certain  charters  *of  the  city  of  [3 16] 
Los  Angeles,  adopted  and  approved  in  pur- 
suance of  an  erroneous  construction  of  the 
treaty  and  the  act  of  Congress ;  the  acts  and 
charters  being  enumerated. 

It  was  further  alleged  that,  under  said 
acts  and  said  charters,  the  city  had  asserted 
and  assumed  the  right  to  take  physical  con- 
trol of  the  Los  Angeles  river  and  its  tribu- 
taries, and  has  exercised  the  right  of  ob- 
structing ditches  and  other  conduits  main- 
tained by  owners  of  land  in  the  valley  of  the 
river  above  the  city,  and  of  preventing  the 
use  of  the  waters  of  the  river  for  irrigation 
of  the  lands  of  complainants,  and  that 
said  laws  and  chatters  and  the  exercise  of 
said  rights  have  resulted  in  the  destruction 
of  the  values  of  the  lands.  And  it  was 
charged  that  the  acts  of  the  legislature  and  . 
the  charters  of  the  city  of  Los  Angeles  were 
in  violation  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  in  that 
they  deprived,  or  attempted  to  deprive,  com- 
plainants of  their  property  without  due  pro- 
cess of  law,  and  to  grant  the  same  to  the 
city  of  Los  Angeles ;  that  the  acts  and  char- 
ters impaired  the  obligation  of  the  contracts 
expressed  in  the  patents  of  the  United 
States  to  complainants'  lands;  and  that 
the  assertion  and  exercise  by  the  city  of  the 
right  to  control  the  river  and  its  waters 
were  in  violation  of  §  1979,  title  24,  of  the 
Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  Stat.  1901,  p.  1262). 

And  the  bill  further  averred  that  the  con- 
struction of  the  act  of  Congress  of  March 
3,  1861,  upon  which  the  defendant  city 
rested  its  right  ahd  claim  to  said  river  and 
to  said  waters,  is  erroneous,  and  that,  ac- 
cording to  the  proper  construction  thereof, 
the  city  was  required  to  present  to  the 
board  of  land  commissioners  its  claim  to 
the  waters  of  the  river  for  confirmation. 

It  was  also  alleged  that  the  claims  and 
threats  of  the  city  to  institute  actions 
against  complainants,  and  the  control  which 
it  has  exercised  over  the  river  and  the  wa- 
ters thereof,  and  the  several  acts  of  the  leg- 
islature of  California,  and  the  charter  of 
the  city,  purporting  to  convey  title  to  the 
river  and  its  waters  upon  the  city  as  the 
successor  to  the  J^exican  pueblo,  cast'  a 
*cloud  upon  the  titles  of  complainants  to[317] 
their  lands,  and  had,  in  large  measure,  de- 
stroyed the  market  values  thereof. 

It  wa^  prayed: 
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0ay,  clouds  created  by  claims  and  threats, 
and  by  the  several  acts  of  California  in- 
cluding defendant's  charters,  which  com- 
plainants ask  to  be  declared  invalid. 

We  do  not  understand,  however,  that  a 
bill  will  lie  to  dispel  mere  verbal  assertions 
of  ownership  as  clouds  on  title,  or,  invoking 

[885]*equity  interposition  on  the  ground  of  the 
removal  of  clouds,  that  decrees  may  be 
sought  adjudging  statutes  unconstitutional 
and  void.  If  it  wer^  true  that  the  statutes 
and  charters  referred  to  in  the  bill  were  un- 
constitutional, as  allied,  they  were  void  on 
their  face,  and  could  not  constitute  a  cloud 
on  complainants'  titles. 

The  test  as  to  when  a  cloud  is  or  is  not 
cast,  as  stated  by  Mr.  Justice  Field,  then 
chief  justice  of  California,  in  Pixleyv.  Bug- 
gins,  15  Cal.  127,  and  reasserted  in  Hanne- 
tDtnkle  V.  Qeorgetoirrty  15  Wall.  547,  21  L. 
ed.  231,  is  undoubtedly  applicable  and  dem- 
onstrates that  the  assertion  of  unconstitu- 
tionality cannot  be  reoorted  to  to  maintain 
Federal  jurisdiction  aia  constituting  a  cloud. 
The  averment  of  unconstitutionality  in  such 
circumstances  is  a  mere  pretext  to  obtain 
that^  jurisdiction. 

According  to  the  bill  compiaAuants'  titles 
were  derived  from  Spain  and  Mexico  by  vir- 
tue of  grants  to  Uieir  predecessors  from 
those  countries,  which  were  confirmed  by 
the  board  A  land  commissioners.  The  state 
of  California  was  not  in  the  line  of  such  ti- 
tles, so  that  the  acts  of  the  legislature  and 
the  charters  of  the  city  complained  of  mani- 
festly did  not  h«pe  the  effect  of  depriving 
complainancs  of  their  property  or  of  impair- 
ing the  obligation  of  any  contract,  but  sim- 
ply conferred  on  the  city  such  rights  in  re- 
spect of  the  waters  of  the  river  as  may  have 
been  vested  in  the  state. 

Hooker  v.  Los  Angeles,  188  U.  S.  314,  47 
L.  ed.  487,  63  L.  R.  A.  471,  23  Sup.  Ct.  Rep. 
395,  was  a  suit  brought  by  the  city  to  con- 
demn a  tract  of  lend  riparian  to  the  Los 
Angeles  river,  and  embraced  in  one  of  the 
ranchos  described  in  the  present  bill.  It 
originated  in  the  superior  court  of  the  coun- 
ty of  Los  Angeles  under  the  title  of  Los 
Angeles  v.  Pomeroy,  was  earned  *x)  the  su- 
preme court  of  the  state  and  there  affirmed. 
124  Cal.  597,  637,  638,  57  Pac.  585.  It  in- 
volved the  question  of  the  respective  rights 
of  the  city  and  of  the  defendants  to  the  wa- 
ter of  the  Los  Angeles  river.  The  state  su- 
preme court  said: 
''No  act  of  the  legislature    .    •    •    can 

{S86]  diminish  or  change  *the  rights  of  the  defend- 
ants in  these  lands  derived  from  their 
predecessors,  the  Mexican  and  Spanish  gran- 
tees. .  .  .  The  defendants  hold  their 
lands  aa  successors  to  several  Spanish  and 
Mexican  grantees,  under  patents  from  the 
United  States  based  upon  the  original 
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grants.  They  claim  that,  even  roncedi^ 
the  rights  of  the  pueblo  and  the  city's  nic- 
ce^sion  to  those  rights  (a  concession  whitk 
they  make  only  for  the  purposes  of  the  ar- 
gument on  this  point) ,  they  are  still,  bj  vir- 
tue of  their  ownership  of  the  lands  in  ques- 
tion, entitled  to  the  exercise  of  full  ripariia 
rights,  except  so  far,  and  so  far  only,  as 
those  rights  are  impaired  by  the  paramoiuU 
rights  of  the  pueblo  as  they  existed  before 
the  change  of  flag  and  without  any  legisla- 
tive addition  thereto. 

"This  claim,  we  think,  is  clearly  jxnt, 
The  legislature  of  California  could  grant 
notliin;^  to  the  city  of  Los  Ansoles  which  he- 
longed  to  others,  and  the  rights  of  the  dtj, 
as  suoces^^or  to  the  puoblo.  in  the  lard<  o* 
riparian  proprietors  holding  under  Mexieaa 
and  Spanish  grants,  cannot  exceed  tbt 
rights  of  the  pueblo  itself." 

The  case  was  brought  here  on  writ  of  er- 
ror, and  we  said: 

"And  so  as  to  certain  statutes  of  the  state 
of  California,  whicn  declared  that  the  cihr 
of  Los  Angeles  is  vested  with  the  paramoast 
right  to  the  surface  and  subterranean  water 
of  the  Los  Angeles  river.  Those  statutes 
were  admitted  in  evidence  merelv  to  show 
that  the  city  was  the  successor  of  the  an- 
cient pueblo.  The  court  held  that  the  ri^t 
of  the  city  of  Los  Angeles  to  take  from  the 
Los  Angeles  river  all  of  the  waters  of  the 
river  to  the  extent  of  its  reasonable  domce- 
tic  and  municipal  needs  was  based  on  the 
Spanish  and  Mexican  law,  and  not  on  th« 
charters  of  the  city  of  Los  Angeles.  Tbt 
validity  of  the  statutes,  on  account  of  rs- 
pugnancy  to  the  Federal  Constitution,  was 
not  drawn  in  question  in  the  trial  court  nor 
in  the  supreme  court  of  the  state,  and  bot^ 
courts  held  that  they  neither  granted  to  the 
city  nor  took  away  from  plaintiffs  in  error 
any  rights  or  property." 

•This  being  so,  the  averments  of  deprivj  [JITJ 
tion  or  impahrment  afforded  no  proper  basis 
for  jurisdiction,  and  as  to  |  1979  ot  the  Re- 
vised Statutes  (U.  S.  Comp.  SUt  1901.  p. 
1262),  that  was  inapplicable.  Bolt  v.  Indi- 
ana Mfg.  Co,  176  U.  &  68,  44  L.  ed.  374.  20 
Sup.  Ct.  Rep.  272. 

In  truth,  the  questions  as  to  the  natars 
and  extent  of  complainants'  titles  or  riir^tt, 
as  put  forward  in  the  bill,  are  not  Federal 
questions,  uut  questions  of  state  or  general 
law. 

In  Booker  ▼.  Los  Angeles,  enpro,  it  was 
contended  that  the  decision  of  the  statt 
court  against  the  claim  of  plaintiff<i  in  error 
to  certain  riparian  rights  and  in  certain  al- 
leged percolating  waters,  which  rights  vert 
alleged  to  be  derived  from  a  patent  of  Xhs 
United  States,  and  confirmed  Mexican 
grants,  waa  a  deoision  ai^nst  a  title,  rif^U 
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privil^e,  or  immanity  claimed  under  the 
Constitution  or  Bome  statute  or  treaty  of 
the  United  States  and  so  reviewable  here. 
But  this  oourt  held  otherwise,  and  we  said: 

"Obyiously,  the  question  as  to  the  title 
or  right  of  plaintiffs  in  error  in  the  land, 
and  whatever  appertained  thereto,  was  one 
of  state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 
final.  San  Francisco  v.  Scott,  111  U.  S. 
768,  28  L.  ed.  593,  4  Sup.  Ct.  Rep.  688; 
California  Powder  Works  v.  Davis,  161  U. 
8.  389,  38  L.  ed.  206,  14  Sup.  Gt.  Rep.  350. 
And  the  question  of  the  existence  of  perco- 
lating water  was  merely  a  question  of  fact. 

'*The  patents  were  in  the  nature  of  a  quit- 
elaim,  and,  under  the  act  of  March  3,  1851, 
were  'conclusive  between  the  United  States 
and  the  said  claimants  only,  and  shall  not 
affect  the  interests  of  third  persons.'  The 
validity  of  that  act  was  not  drawn  in  ques- 
tion in  the  state  court,  and,  as  tha  right  or 
title  asserted  by  plaintiffs  in  error  was  de- 
rived under  Mexican  and  Spanish  grants, 
the  decision  of  the  state  court  on  the 
claims  asserted  by  plaintiffs  in  error  to  the 
waters  of  the  river  was  not  against  any 
title  or  right  claimed  under  the  Ck>nstitu- 
tion,  or  any  treaty,  or  statute  of,  or  com- 
mission held,  or  authority  exercised  under, 
the  Constitution.  If  the  title  of  plaintiffs 
in  error  were  protected  by  the  treaty,  still 
the  suit  did  cot  arise  thereunder,  because 
the  controversy  in  the  state  court  did  not 
[838]  involve  'the  construction  of  the  treaty,  but 
the  validity  of  the  title  of  Mexican  and 
Spanish  grants  prior  to  the  treaty." 

Chrystal  Springs  Land  d  Water  Co.  v.  Los 
Angeles,  177  U.  S.  169,  44  L.  ed.  720,  20 
Sup.  Ct.  Rep.  573,  was  a  bill  brought  in  the 
circuit  court  for*  the  southern  district  of 
California  and  that  court  ruled  (82  Fed. 
114)  that  where  both  parties  claimed  under 
Mexican  grants,  confirmed  and  patented  by 
the  United  States  in  accordance  with  the 
provisions  of  the  treaty  of  Guadalupe  Hidal- 
go, and  the  controversy  was  only  as  to  what 
were  the  rights  thus  granted  and  confirmed, 
the  suit  was  not  one  arising  under  a  treaty 
80  as  to  confer  jurisdiction  on  a  Federal 
court,  and  that  where  the  only  ground  of 
Federal  jurisdiction  was  the  allegation  that 
defendant's  claim  of  title  was  based  in  part 
on  certain  acts  of  the  legislature  of  the 
Btate,  which  attempted  to  transfer  to  it,  as 
all^d,  the  title  held  by  complainant's 
grantors  at  the  time  of  their  passage,  the 
court  would  not  retain  jurisdiction  when  an 
answer  was  filed  by  defendant  denying  the 
idlegations,  and  disclaiming  any  title  or 
daim  of  title  not  held  by  it  before  the  pas- 
sage of  the  acts.  The  bill  was  dismissed, 
and  we  affirmed  the  judgment. 

We  there  cited,  among  other  eases,  Phil" 
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lips  V.  Mound  City  Land  d  Water  Asso.  124 
U.  S.  605,  31  L.  ed.  588,  8  Sup.  Ct  Rep. 
657,  and  Robinson  v.  Anderson,  121  U.  S. 
522,  30  L.  ed.  1021,  7  Sup.  Ct.  Rep.  1011. 
In  the  one  case  it  was  adjudged,  as  stated 
in  the  syllabus,  that  **an  adjudication  by 
the  highest  court  of  a  state  that  certain  pro- 
ceedings before  a  Mexican  tribunal  prior  to 
the  treaty  of  Guadalupe  Hidalgo  were  in- 
sufficient to  effect  a  partition  of  a  tract  of 
land  before  that  time  granted  by  the  Mexi- 
can government  to  three  persons  who  were 
partners,  which  grant  was  confirmed  by 
commissioners  appointed  >  under  the  provi- 
sions of  the  act  of  March  3,  1851  (9  Stat, 
at  L.  631,  chap.  41),  'to  ascertain  and  set- 
tle the  private  land  claims  in  the  state  of 
California,'  presents  no  Federal  question 
which  is  subject  to  review  here." 

In  the  other,  that  under  the  act  of  1875 
[18  Stat,  at  L.  470,  chap.  137,  U.  S.  Comp. 
Stat.  1901,  p.  508],  even  if  the  complaint, 
standing  by  itself,  made  out  a  case  of  ju- 
risdiction, it  was  taken  away  ae  soon  as, 
when  the  answer  came  in,  it  appeared  that 
defendants  either  disclaimed  all  interest  m 
the  *land  in  question,  or  claimed  title  under,  [330] 
and  not  adverse  to,  that  of  plaintiff.  See 
also  Boston  d  M.  Consol,  Copper  d;  S.  Min, 
Co,  V.  Montana  Ore  Purchasing  Co.  188  U. 
S.  632,  643,  47  L.  ed.  626,  633,  23  Sup.  Ct. 
Rep.  434.  •  There  are  the  same  disclaimers 
here  as  in  the  Chrystal  Springs  Case,  but, 
from  what  we  have  heretofore  said,  it  will 
be  seen  that  we  are  of  opinion,  in  any  as- 
pect, that  the  bill  was  properly  dismissed, 
and  that  the  decree  to  that  effect  must  be 
affirmed. 


ANTONIO  ORTEGA,  Plff.  in  Err., 

V. 

ANGELA  LARA. 
(See  S.  C.  Reporter's  ed.  389-844.) 

1.  Brror  to  district  coiirt  of  Porto  Rleo 
—Federal  qaeatlon.— The  ruling  of  the 
district  court  of  the  United  States  for  the 
district  of  Porto  R!co  that  the  recovery  for 
the  breach  of  a  promise  to  marry  was  not 
limited  to  the  expense  Incurred  in  reliance 
on  the  promised  marriage,  as  provided  hj 
Porto  Rico  Civ.  Code,  art.  44,  is  not  the 
equivalent,  for  the  purpose  of  sustaining  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States,  of  a  denial  of  a  right  claimed 
under  a  law  of  the  United  States,  on  the 
theory  that  this  article  became  a  law  of 
the  United  States  by  reason  of  the  act  of 
April  12.  1900  (81  Stat  at  L.  77.  chap. 
191). I  8.  continolng  local  laws  in  force. 

2.  Courts— Jar  lad  lot  Ion— Porto  Rico  dl«« 
trlct  court.— The  jurisdiction  of  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict of  Porto  Hico.  which,  under  the  act  of 
March  2,   1901    (31   Stat,   at  L.   953.   chap. 
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say,  clouds  created  by  claims  and  threats, 
and  by  the  several  acts  of  California  in- 
cluding defendant's  charters,  which  com- 
plainants ask  to  be  declared  invalid. 

We  do  not  understand,  however,  that  a 
bill  will  lie  to  dispel  mere  verbal  assertions 
of  ownership  as  clouds  on  title,  or,  invoking 
[335]*equity  interposition  on  the  ground  of  the 
removal  of  clouds,  that  decrees  may  be 
sought  adjudging  statutes  unconstitutional 
and  void.  If  it  wer*  true  that  the  statutes 
and  charters  referred  to  in  the  bill  were  un- 
constitutional, as  alleged,  they  were  void  on 
their  face,  and  could  not  constitute  a  cloud 
on  complainants'  titles. 

The  test  as  to  when  a  cloud  is  or  is  not 
east,  as  stated  by  Mr.  Justice  Field,  then 
chief  justice  of  California,  in  Pixley'Y,  Bug- 
gins,  15  Cal.  127,  and  reasserted  in  Hanne- 
toinkle  v.  Georgetoumy  15  Wall.  547,  21  L. 
ed.  231,  is  undoubtedly  applicable  and  dem- 
onstrates that  the  assertion  of  unconstitu- 
tionality cannot  be  recorted  to  to  maintain 
Federal  jurisdiction  as  constituting  a  cloud. 
The  averment  of  unconstitutionality  in  such 
circumstances  is  a  mere  pretext  to  obtain 
that^  jurisdiction. 

According  to  the  bill  complainants'  titles 
were  derived  from  Spain  and  Mexico  by  vir- 
tue of  grants  to  their  predecessors  from 
those  countries,  which  were  confirmed  by 
the  board  jf  land  co-nmissioners.  The  state 
of  California  was  not  in  the  line  of  such  ti- 
tles, so  that  the  acts  of  the  legislature  and 
the  charters  of  the  city  complained  of  mani- 
festly did  not  h«Fe  the  effect  of  depriving 
complainants  of  their  property  or  of  impair- 
ing the  obligation  of  any  contract,  but  sim- 
ply conferred  on  the  city  such  rights  in  re- 
spect of  the  waters  of  the  river  as  may  have 
been  vested  in  the  state. 

Hooker  v.  Los  Angeles,  188  U.  S.  314,  47 
L.  ed.  487,  63  L.  R.  A.  471,  23  Sup.  Ct  Rep. 
395,  was  a  suit  brought  by  the  city  to  con- 
demn a  tract  of  lend  riparian  to  the  Los 
Angeles  river,  and  embraced  in  one  of  the 
ranchos  described  in  the  present  bill.  It 
originated  in  the  superior  court  of  the  coun- 
ty of  Los  Angeles  under  the  title  of  Los 
Angeles  v.  Potneroy,  was  earned  ^o  the  su- 
preme court  of  the  state  and  there  affirmed. 
124  Cal.  597,  637,  638,  67  Pac.  585.  It  in- 
volved the  question  of  the  respective  rights 
of  the  city  and  of  the  defendants  to  the  wa- 
ter of  the  Los  Angeles  river.  The  state  su- 
preme court  said: 

"No  act  of  the  legislature  •  .  .  can 
{886] diminish  or  change  *the  rights  of  the  defend- 
ants in  these  lands  derived  from  their 
predecessors,  the  Mexican  and  Spanish  gran- 
tees. .  .  .  The  defendants  hold  their 
lands  as  successors  to  several  Spanish  and 
Mexican  grantees,  under  patents  from  the 
United  States  based  upon  the  original 
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grants.  They  claim  that,  even  concedii^ 
the  rights  of  the  pueblo  and  the  city's  sne- 
ce^ion  to  those  rights  (a  concession  whick 
they  make  only  for  the  purposes  of  the  ar- 
gument on  this  point),  they  are  still,  by  rir- 
tue  of  their  ownership  of  the  lands  in  ques- 
tion, entitled  to  the  exercise  of  full  ripariaa 
rights,  except  so  far,  and  so  far  only,  is 
those  rights  are  impaired  by  the  paramoont 
rights  of  the  pueblo  as  they  existed  before 
the  change  of  flag  and  without  any  le^ls- 
tive  addition  thereto. 

"This  claim,  we  think,  is  clearly  just. 
The  legislature  of  California  could  graot 
nothing  to  the  city  of  Los  An^oles  which  l*- 
longed  to  others,  and  the  rights  of  the  dty, 
as  successor  to  the  puoblo.  in  the  land*  p* 
riparian  proprietors  holding  under  Mexicaa 
and  Spanish  grants,  cannot  exceed  the 
rights  of  the  pueblo  itself." 

The  case  was  brought  here  on  writ  of  e^ 
ror,  and  we  said : 

"And  so  as  to  certain  statutes  of  the  state 
of  California,  whicn  declared  that  the  eitr 
of  Los  Angeles  is  vested  with  the  paramount 
right  to  the  surface  and  subterranean  water 
of  the  Los  Angeles  river.  Those  statutes 
were  admitted  in  evidence  mereiv  to  show 
that  the  city  was  the  successor  of  the  as- 
eient  pueblo.  The  courc  held  that  the  rifjht 
of  the  city  of  Los  Angeles  to  take  froiD  the 
Los  Angeles  river  all  of  the  waters  of  the 
river  to  the  extent  of  its  reasonable  domes- 
tic and  municipal  needs  was  based  on  the 
Spanish  and  Mexican  law,  and  not  on  the 
charters  of  the  city  of  Los  Angeles.  The 
validity  of  the  statutes,  on  account  of  re- 
pugnancy to  the  Federal  Constitution,  was 
not  drawn  in  question  in  the  trial  roort  nor 
in  the  supreme  court  of  the  state,  and  botli 
courts  held  that  they  neither  granted  to  the 
city  nor  took  away  from  plaintiffs  in  error 
any  rights  or  property." 

•This  being  so,  the  averments  of  depriTa-[SJTl 
tion  or  impahrment  afforded  no  proper  ba«ts 
for  jurisdiction,  and  as  to  |  1979  o*  the  Re- 
vised SUtutes  (U.  S.  Comp.  SUt  1901.  p. 
1262),  that  was  inapplicable.  Holt  v.  Mi^ 
ana  Mfg.  Co,  176  U.  a  68,  44  L.  ed.  374.  SO 
Sup.  Ct.  Rep.  272. 

In  truth,  the  questions  as  to  the  Datart 
and  extent  of  complainants'  titles  or  rijrhti. 
as  put  forward  in  the  bill,  are  not  Federal 
questions,  out  questions  of  stats  or  gexitral 
law. 

In  HooTcer  v.  Los  AngeUs,  supro,  it  was 
contended  that  the  decision  of  the  ttste 
court  against  the  claim  of  plaintiff<t  in  error 
to  certain  riparian  rights  and  in  certain  a^ 
leged  percolating  waters,  whidi  rights  wrrt 
alleged  to  be  derived  from  a  patsnt  of  tW 
United  States,  and  confirmed  llexieas 
grants,  was  a  decision  against  a  title,  riftiW 
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privilege,  or  immunity  claimed  under  the 
Constitution  or  some  statute  or  treaty  of 
the  United  States  and  so  reviewable  here. 
But  this  court  held  otherwise,  and  we  said : 

"Obviously,  the  question  ba  to  the  title 
or  right  of  plaintiffs  in  error  in  the  land, 
and  whatever  appertained  thereto,  was  one 
of  state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 
final.  8(m  Francisco  v.  Scott,  111  U.  S. 
768,  28  L.  ed.  593,  4  Sup.  Ct.  Rep.  688; 
California  Powder  Works  v.  Davis,  161  U. 
S.  389,  38  L.  ed.  206,  14  Sup.  Gt.  Rep.  350. 
And  the  question  of  the  existence  of  perco- 
lating water  was  merely  a  question  of  fact. 

"The  patents  were  in  the  nature  of  a  quit- 
claim, and,  under  the  act  of  March  3,  1851, 
were  'conclusive  between  the  United  States 
and  the  said  claimants  only,  and  shall  not 
affect  the  interests  of  third  persons.'  The 
validity  of  that  act  was  not  drawn  in  ques- 
tion in  the  state  court,  and,  as  tha  right  or 
title  asserted  by  plaintiffs  in  error  was  de- 
rived under  Mexican  and  Spanish  grants, 
the  decision  of  the  state  court  on  the 
claims  asserted  by  plaintiffs  in  error  to  the 
waters  of  the  river  was  not  against  any 
title  or  right  claimed  under  the  Ck>nstitu- 
tion,  or  any  treaty,  or  statute  of,  or  com- 
mission held,  or  authority  exercised  under, 
the  Constitution.  If  the  title  of  plaintiffs 
in  error  were  protected  by  the  treaty,  still 
the  suit  did  cot  arise  thereunder,  because 
the  controversy  in  the  state  court  did  not 
[S38]  involve  *the  construction  of  the  treaty,  but 
the  validity  of  the  title  of  Mexican  and 
Spanish  grants  prior  to  the  treaty." 

Chrystal  Springs  Land  d  Water  Co.  v.  Los 
Angeles,  177  U.  S.  169,  44  L.  ed.  720,  20 
Sup.  Ct.  Rep.  573,  was  a  bill  brought  in  the 
circuit  court  for-  the  southern  district  of 
California  and  that  court  ruled  (82  Fed. 
114)  that  where  both  parties  claimed  under 
Mexican  grants,  confirmed  and  patented  by 
the  United  States  in  accordance  with  the 
provisions  of  the  treaty  of  Guadalupe  Hidal- 
go, and  the  controversy  was  only  as  to  what 
were  the  rights  thus  granted  and  confirmed, 
the  suit  was  not  one  arising  under  a  treaty 
80  as  to  confer  jurisdiction  on  a  Federal 
court,  and  that  where  the  only  ground  of 
Federal  jurisdiction  was  the  allegation  that 
defendant's  claim  of  title  was  based  in  part 
on  certain  acts  of  the  legislature  of  the 
state,  which  attempted  to  transfer  to  it,  as 
all^^d,  the  title  held  by  complainant's 
grantors  at  the  time  of  their  passage,  the 
court  would  not  retain  jurisdiction  when  an 
answer  was  filed  by  defendant  denying  the 
all^^tions,  and  disclaiming  any  title  or 
daim  of  title  not  held  by  it  Jbefore  the  pas- 
sage of  the  acts.  The  bill  was  dismissed, 
and  we  affirmed  the  judgment. 

We  there  cited,  among  other  cases,  Phil' 
S02  V.  8. 


lips  V.  Mound  City  Land  d  Water  Asso.  124 
U.  S.  605,  31  L.  ed.  588,  8  Sup.  Ct.  Rep. 
657,  and  Robinson  v.  Anderson,  121  U.  S. 
522,  30  L.  ed.  1021,  7  Sup.  Ct.  Rep.  1011. 
In  the  one  case  it  was  adjudged,  as  stated 
in  the  syllabus,  that  '*an  adjudication  by 
the  highest  court  of  a  state  that  certain  pro- 
ceedings before  a  Mexican  tribunal  prior  to 
the  treaty  of  Guadalupe  Hidalgo  were  in- 
suflicient  to  effect  a  partition  of  a  tract  of 
land  before  that  time  granted  by  the  Mexi- 
can government  to  three  persons  who  were 
partners,  which  grant  was  confirmed  by 
commissioners  appointed  >  under  the  provi- 
sions of  the  act  of  March  3,  1851  (9  Stat, 
at  L.  631,  chap.  41),  'to  ascertain  and  set- 
tle the  private  land  claims  in  the  state  of 
California,'  presents  no  Federal  question 
which  is  subject  to  review  here." 

In  the  other,  that  under  the  act  of  1876 
[18  Stat,  at  L.  470,  chap.  137,  U.  S.  Comp. 
Stat.  1901,  p.  508],  even  if  the  complaint, 
standing  by  itself,  made  out  a  case  of  ju- 
risdiction, it  was  taken  away  as  soon  as, 
when  the  answer  came  in,  it  appeared  that 
defendants  either  disclaimed  all  interest  m 
the  *land  in  question,  or  claimed  title  under,  [330] 
and  not  adverse  to,  that  of  plaintiff.  See 
also  Boston  d  M,  Consol,  Copper  cc  S.  Min, 
Co,  V.  Montana  Ore  Purchctsing  Co.  188  U. 
S.  632,  643,  47  L.  ed.  626,  633,  23  Sup.  Ct. 
Rep.  434.  •  There  are  the  same  disclaimers 
here  as  in  the  Chrystal  Springs  Case,  but, 
from  what  we  have  heretofore  said,  it  will 
be  seen  that  we  are  of  opinion,  in  any  as- 
pect, that  the  bill  was  properly  dismissed, 
and  that  the  decree  to  that  effect  must  be 
affirmed. 


ANTONIO  ORTEGA,  Plff.  in  Err., 

V. 

ANGELA  LARA. 
(See  S.  C.  Reporter's  ed.  389-844.) 

1.  Brror  to  district  court  of  Porto  Rleo 
—Federal  qaeatlon.— The  ruling  of  the 
district  court  of  the  United  States  for  the 
district  of  Porto  R!co  that  the  recovery  for 
the  breach  of  a  promise  to  marry  was  not 
limited  to  the  expense  Incurred  In  reliance 
on  the  promised  marriage,  as  provided  by 
Porto  Rico  Civ.  Code,  art  44,  Is  not  the 
equivalent,  for  the  purpose  of  sustaining  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States,  of  a  denial  of  a  right  claimed 
under  a  law  of  the  United  States,  on  the 
theory  that  this  article  became  a  law  of 
the  United  States  by  reason  of  the  act  of 
April  12,  1900  (81  Stat,  at  L.  77.  chap. 
191). I  8,  continuing  local  laws  In  force. 

2.  Courts— Jar  lad  lot  Ion— Porto  Rico  dla* 
trlct  court.— The  jurisdiction  of  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict of  Porto  Rjlco,  which,  under  the  act  of 
March  2,   1901    (31   Stat,   at  L.   953,   chap. 
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say,  clouds  created  by  claims  and  threats, 
and  by  the  several  acts  of  California  in- 
cluding defendant's  charters,  which  com- 
plainants ask  to  be  declared  invalid. 

We  do  not  understand,  however,  that  a 
bill  will  lie  to  dispel  mere  verbal  assertions 
of  ownership  as  clouds  on  title,  or,  invoking 
[335]*equity  interposition  on  the  ground  of  the 
removal  of  clouds,  that  decrees  may  be 
sought  adjudging  statutes  unconstitutional 
and  void.  If  it  wer^  true  that  the  statutes 
and  charters  referred  to  in  the  bill  were  un- 
constitutional, as  alleged,  they  were  void  on 
their  face,  and  could  not  constitute  a  cloud 
on  complainants'  titles. 

The  test  as  to  when  a  cloud  is  or  is  not 
cast,  as  stated  by  Mr.  Justice  Field,  then 
chief  justice  of  California,  in  Pixley'y.  Bug- 
ginSj  15  Cal.  127,  and  reasserted  in  Hanne- 
toinkJe  v.  Georgetown^  15  Wall.  547,  21  L. 
ed.  231,  is  undoubtedly  applicable  and  dem- 
onstrates that  the  asst^rtion  of  unconstitu- 
tionality cannot  be  reported  to  to  maintain 
Federal  jurisdiction  as  constituting  a  cloud. 
The  averment  of  imconstitutionality  in  such 
circumstances  is  a  mere  pretext  to  obtain 
that^  jurisdiction. 

According  to  the  bill  complainants'  titles 
were  derived  from  Spain  and  Mexico  by  vir- 
tue of  grants  to  their  predecessors  from 
those  countries,  which  were  confirmed  by 
the  board  jf  land  co*nmis6ioners.  The  state 
of  California  was  not  in  the  line  of  such  ti- 
tles, so  that  the  acts  of  the  legislature  and 
the  charters  of  the  city  complained  of  mani- 
festly did  not  h«Fe  the  effect  of  depriving 
complainants  of  their  property  or  cf  impair- 
ing the  obligation  of  any  contract,  but  sim- 
ply conferred  on  the  city  such  rights  in  re- 
spect of  the  waters  of  the  river  as  may  have 
been  vested  in  the  state. 

Hooker  v.  Los  Angeles,  188  U.  S.  314,  47 
L.  ed.  487,  63  L.  R.  A.  471,  23  Sup.  Ct  Rep. 
395,  was  a  suit  brought  by  the  city  to  con- 
demn a  tract  of  lend  riparian  to  the  Los 
Angeles  river,  and  embraced  in  one  of  the 
ranchos  described  in  the  present  bill.  It 
originated  in  the  superior  court  of  the  coun- 
ty of  Los  Angeles  under  the  title  of  Los 
Angeles  v.  Pomeroy,  was  earned  ^o  the  su- 
preme court  of  the  state  and  there  affirmed. 
124  Cal.  597,  637,  638,  57  Pac.  585.  It  in- 
volved the  question  of  th.:  respective  rights 
of  the  city  and  of  the  defendants  to  the  wa- 
ter of  the  Los  Angeles  river.  The  state  su- 
preme court  said: 

**No  act  of  the  legislature  •  .  .  can 
{886] diminish  or  change  *the  rights  of  the  defend- 
ants in  these  lands  derived  from  their 
predecessors,  the  Mexican  and  Spanish  gran- 
tees. .  .  .  The  defendants  hold  their 
lands  as  successors  to  leveral  Spanish  and 
Mexican  grantees,  under  patents  from  the 
United  States  based  upon  the  original 
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grants.  They  claim  that,  even  coDcediog 
the  rights  of  the  pueblo  and  the  city's  suc- 
cession to  those  rights  (a  concession  which 
they  make  only  for  the  purposes  of  the  ar- 
gument on  this  point),  they  are  still,  by  lu- 
tue  of  their  ownership  of  the  lands  in  qnet- 
tion,  entitled  to  the  exercise  of  full  riparita 
rights,  except  so  far,  and  so  far  only,  is 
those  rights  are  impaired  by  the  paramouiit 
rights  of  the  pueblo  as  they  existed  before 
the  change  of  flag  and  without  any  lepsU- 
tive  addition  thereto. 

"This  claim,  we  think,  is  clearly  just. 
The  legislature  of  California  could  gnat 
notliin;;  to  the  city  of  Los  Anjroles  which  he- 
longed  to  others,  and  the  rights  of  the  dty, 
as  sncces«:or  to  the  pueblo,  in  the  lar.d^  o* 
riparian  proprietors  holding  under  Mexieaa 
and  Spanish  grants,  cannot  exceed  the 
rights  of  the  pueblo  itself." 

The  case  was  brought  here  on  writ  of  er- 
ror,  and  we  said: 

"And  so  as  to  certain  statutes  of  the  state 
of  California,  whicn  declared  that  the  city 
of  Los  Angeles  is  vested  with  the  paramount 
right  to  the  surface  and  subterranean  water 
of  the  Los  Angeles  river.  Those  statute* 
were  admitted  in  evidence  mereiv  to  show 
that  the  city  was  the  successor  of  the  an- 
cient pueblo.  The  courc  held  that  the  ri^t 
of  the  city  of  Los  Angeles  to  take  from  the 
Los  Angeles  river  all  of  the  waters  of  the 
river  to  the  extent  of  its  reasonable  domes- 
tic and  municipal  needs  wa.s  based  on  the 
Spanish  and  Mexican  law,  and  not  on  the 
charters  of  the  city  of  Los  Angeles.  Tbt 
validity  of  the  statutes,  on  account  of  rt- 
pugnancy  to  the  Federal  Constitution,  was 
not  drawn  in  question  in  the  trial  court  nor 
in  the  supreme  court  of  the  state,  and  both 
courts  held  that  they  neither  granted  to  the 
city  nor  took  away  from  plaintiffs  in  error 
any  rights  or  property." 

•This  being  so,  the  averments  of  deprir»[JJTl 
tion  or  impahrment  afforded  no  proper  hsAts 
for  jurisdiction,  and  as  to  |  1979  oi  the  Re- 
vised SUtutes  (U.  S.  Comp.  SUt  1901.  p. 
1262),  that  was  inapplicable.  Holt  r.  indt- 
ana  Mfg.  Co,  176  U.  a  68,  44  L.  ed.  374.  20 
Sup.  Ct.  Rep.  272. 

In  truth,  the  questions  as  to  the  natars 
and  extent  of  complainants*  titles  or  riirhti, 
as  put  forward  in  the  bill,  are  not  Federal 
questions,  out  questions  of  stat«  or  general 
law. 

In  Hooker  v.  Los  AngeUs,  supro,  it  was 
contended  that  the  decision  of  the  state 
court  against  the  claim  of  plaintiffs  in  error 
to  certain  riparian  rights  and  in  certain  al- 
leged  percolating  waters,  which  rights  «rrt 
alleged  to  be  derived  from  a  patsnt  of  the 
United  States,  and  confirmed  llexieaa 
grants,  was  a  decision  against  a  title,  ri^U 
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privil^e,  or  immunity  claimed  under  the 
Constitution  or  scnne  statute  or  treaty  of 
the  United  States  and  so  reviewable  here. 
But  this  court  held  otherwise,  and  we  said : 

"Obyiously,  the  question  as  to  the  title 
or  right  of  plaintiffs  in  error  in  the  land, 
and  whatever  appertained  thereto,  was  one 
of  state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 
final.  San  Francisco  v.  Scott,  111  U.  S. 
768,  28  L.  ed.  593,  4  Sup.  Ct.  Rep.  688; 
Calif omia  Powder  Works  v.  Davis,  161  U. 
S.  389,  38  L.  ed.  206,  14  Sup.  Gt.  Rep.  350. 
And  the  question  of  the  existence  of  perco- 
lating water  was  merely  a  question  of  fact. 

"The  patents  were  in  the  nature  of  a  quit- 
elaim,  and,  under  the  act  of  March  3,  1851, 
were  ^conclusive  between  the  United  States 
and  the  said  claimants  only,  and  shall  not 
affect  the  interests  of  third  persons.'  The 
validity  of  that  act  was  not  drawn  in  ques- 
tion in  the  state  court,  and,  as  tha  right  or 
title  asserted  by  plaintiffs  in  error  was  de- 
rived under  Mexican  and  Spanish  grants, 
the  decision  of  the  state  court  on  the 
claims  asserted  by  plaintiffs  in  error  to  the 
waters  of  the  river  was  not  against  any 
title  or  right  claimed  under  the  Ck>nstitu- 
tion,  or  any  treaty,  or  statute  of,  or  com- 
mission held,  or  authority  exercised  under, 
the  Constitution.  If  the  title  of  plaintiffs 
in  error  were  protected  by  the  treaty,  still 
the  suit  did  not  arise  thereunder,  because 
the  controversy  in  the  state  court  did  not 
[S38]  involve  •the  construction  of  the  treaty,  but 
the  validity  of  the  title  of  Mexican  and 
Spanish  grants  prior  to  the  treaty." 

Vhrystal  Springs  Land  d  Water  Co,  v.  Los 
Angeles,  177  b.  S.  169,  44  L.  ed.  720,  20 
Sup.  Ct.  Rep.  573,  was  a  bill  brought  in  the 
circuit  court  for-  the  southern  district  of 
California  and  that  court  ruled  (82  Fed. 
114)  that  where  both  parties  claimed  under 
Mexican  grants,  confirmed  and  patented  by 
the  United  States  in  accordance  with  the 
provisions  of  the  treaty  of  Guadalupe  Hidal- 
go, and  the  controversy  was  only  as  to  what 
were  the  rights  thus  granted  and  confirmed, 
the  suit  was  not  one  arising  under  a  treaty 
so  as  to  confer  jurisdiction  on  a  Federal 
court,  and  that  where  the  only  ground  of 
Federal  jurisdiction  was  the  allegation  that 
defendant's  claim  of  title  was  based  in  part 
on  certain  acts  of  the  legislature  of  the 
state,  which  attempted  to  transfer  to  it,  as 
alleged,  the  title  held  by  complainant's 
grantors  at  the  time  of  their  passage,  the 
court  would  not  retain  jurisdiction  when  an 
answer  was  filed  by  defendant  denying  the 
all^^tions,  and  disclaiming  any  title  or 
claim  of  title  not  held  by  it  Ji>efore  the  pas- 
sage of  the  acts.  The  bill  was  dismissed, 
and  we  affirmed  the  judgment. 

We  there  cited,  among  other  oases,  Phil' 
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lips  V.  Mound  City  Land  d  Water  Asso.  124 
U.  S.  605,  31  L.  ed.  588,  8  Sup.  Ct.  Rep. 
657,  and  Robinson  v.  Anderson,  121  U.  S. 
622,  30  L.  ed.  1021,  7  Sup.  Ct.  Rep.  1011. 
In  the  one  case  it  was  adjudged,  as  stated 
in  the  syllabus,  that  "'an  adjudication  by 
the  highest  court  of  a  state  that  certain  pro- 
ceedings before  a  Mexican  tribunal  prior  to 
the  treaty  of  Guadalupe  Hidalgo  were  in- 
sufficient to  effect  a  partition  of  a  tract  of 
land  before  that  time  granted  by  the  Mexi- 
can government  to  three  persons  who  were 
partners,  which  grant  was  confirmed  by 
commissioners  appointed  •  under  the  provi- 
sions of  the  act  of  March  3,  1851  (9  Stat, 
at  L.  631,  chap.  41),  'to  ascertain  and  set- 
tle the  private  land  claims  in  the  state  of 
California,'  presents  no  Federal  question 
which  is  subject  to  review  here." 

In  the  other,  that  under  the  act  of  1875 
[18  Stat,  at  L.  470,  chap.  137,  U.  S.  Comp. 
Stat.  1901,  p.  508],  even  if  the  complaint, 
standing  by  itself,  made  out  a  case  of  ju- 
risdiction, it  was  taken  away  ae  soon  as, 
when  the  answer  came  in,  it  appeared  that 
defendants  either  disclaimed  all  interest  m 
the  *land  in  question,  or  claimed  title  under,  [330] 
and  not  adverse  to,  that  of  plaintiff.  See 
also  Boston  d  M,  Consol.  Copper  <k  S,  Min. 
Co,  V.  Montana  Ore  Purchasing  Co.  188  U. 
S.  632,  643,  47  L.  ed.  626,  633,  23  Sup.  Ct. 
Rep.  434.  •  There  are  the  same  disclaimers 
here  as  in  the  Chrystal  Springs  Case,  but, 
from  what  we  have  heretofore  said,  it  will 
be  seen  that  we  are  of  opinion,  in  any  as- 
pect, that  the  bill  was  properly  dismissed, 
and  that  the  decree  to  that  effect  must  be 
affirmed. 


ANTONIO  ORTEGA,  Plff.  in  Err,, 

V. 

ANGELA  LARA. 
(See  S.  C.  Reporter's  ed.  889-844.) 

1.  Brror  to  district  coiirt  of  Porto  Rleo 
—Federal  qaeatlon.— The  ruling  of  the 
district  court  of  the  United  States  for  the 
district  of  Porto  R!co  that  the  recovery  for 
the  breach  of  a  promise  to  marry  was  not 
limited  to  the  expense  Incurred  In  reliance 
on  the  promised  marriage,  as  provided  by 
Porto  Rico  Civ.  Code,  art  44,  is  not  the 
equivalent,  for  the  purpose  of  sustaining  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States,  of  a  denial  of  a  right  claimed 
under  a  law  of  the  United  States,  on  the 
theory  that  this  article  became  a  law  of 
the  United  Stiites  by  reason  of  the  act  of 
April  12,  1900  (81  Stat  at  L.  77,  chap. 
191). I  8,  continuing  local  laws  In  force. 

2.  Courts— Jnrladlctlon— Porto  Rico  dla* 
trlct  court.— The  jurisdiction  of  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict of  Porto  I^lco,  which,  under  the  act  of 
March  2,   1901    (31   Stat   at  L.   953,   chap. 
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812),  I  3,  embraces  controTersies  where  the 
parties  or  either  of  them  are  citizens  of  the 
United  States,  or  citixeus  or  subjects  of  a 
,  foreign  state,  extends  to  a  cause  in  which 
the  parties  on  both  sides  are  subjects  of  the 
King  of  Spain. 


[No.  230.1 


Argued  April  17, 18, 1906.    Decided  May  21, 

1906. 

rj  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  entered  on  a  ver- 
dict for  plaintiff  in  an  action  to  recover 
dama|(es  for  a  breach  of  a  promise  of  mar- 
riage.    Dismissed  for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Lamar  argued  the  cause, 
and,  with  Mr.  N.  B.  K.  Pettingill,  filed  a 
brief  for  plaintiff  in  error: 

Mr.  Frederic  D.  McKenney  argued  the 
cause,  and,  with  Messrs.  John  Spalding  Flan- 
nery  and  T.  D.  Mott,  Jr.,  filed  a  brief  for 
defendant  in  error. 

Mr.  Chief  Justice  rnller  delivered  the 
opinion-'Of  the  court: 

Angela  Lara  brought  her  action  against 
Antonio  Ortega  in  the  district  court  of  the 
United  States  for  the  district  of  Porto  Rico 
to  recover  damages  alleged  to  have  been  suf- 
fered by  her  by  reason  of  his  breach  of 
promise  of  marriage.  The  date  of  the  prom- 
ise was  laid  as  June  1,  1900,  and  of  the 
breach  in  1904.  Both  parties  were  sub- 
jects of  Spain  and  residents  of  Porto  Rico. 

Defendant  demurred  to  the  complaint, 
and,  the  demurrer  having  been  overruled, 
pleaded  the  general  issue.  The  cause  was 
tried  by  a  jury  and  resulted  in  a  verdict  for 
plaintiff  in  the  sum  of  $5,000,  interest  and 
costs,  on  which  judgment  was  entered.  De- 
fendant moved  in  arrest  and  for  judgment 
non  obstante  veredicto,  which  motions  were 
overruled,  and  this  writ  of  error  was  there- 
upon allowed. 

At  the  conclusion  of  the  evidence,  defend- 
ant requested  the  court  to  instruct  the 
jury  to  find  in  his  favor,  on  the  grounds, 
among  others,  that  the  court  had  no  juris- 
diction of  a  suit  where  both  plaintiff  and 
defendant  were  subjects  of  the  King  of 
Spain,  and  because  the  cause  of  action  arose 
in  June,  1900,  **at  which  time  there  was 
no  provision  in  the  laws  in  force  in  Porto 
Rico  for  a  suit  of  the  character  set  out  in 
plaintiff's  declaration,  the  only  ba^is  for 
the  said  suit  being  the  provisions  of  article 
44  of  the  Civil  Code  then  in  force."  Similar 
reasons  were  assigned  in  support  of  the  mo- 
tions in  arrest  and  non  obstante, 
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•1.  The  judgment  was  for  $5,000  and  coit».I3**l 
It  carried  interest,  but  it  is  the  amount  of 
the  judgment  that  furnishes  the  test  of  our 
jurisdiction,  and  it  is  conceded  tliat  that  is 
insufficient  in  this  instance.  But  pUintifT 
in  error  contends  that  the  refusal  of  the 
court  below  to  limit  the  right  of  recovery 
by  the  terms  of  article  44  of  the  former 
Civil  Code  of  Porto  Rico  amounted  to  the 
denial  of  a  right  claimed  under  a  statute 
of  the  United  States,  and  that  jurisdietioa 
may  be  maintained  on  that  ground.  Act 
March  3,  1885  (23  SUt.  at  L.  443.  chap. 
355,  II  1,  2,  U.  S.  Comp.  Slat  1901,  p. 
572);  act  April  12,  1900  (31  Stat  at  L. 
77,  chap.  191,  §  35). 

The  treaty  ceding  Porto  Rico  to  the 
United  States  was  ratified  by  the  Senate. 
February  6,  1899;  Congress  passed  an  act 
to  carry  out  its  obligations  March  2.  1899 
[30  Stat  at  L.  993,  chap.  376].  and  the 
ratifications  were  exchanged  and  the  treaty 
proclaimed  April  11,  1899  [30  SUt  at  L. 
1754].  Then  followed  the  act  of  April  12, 
1900  (31  SUt  at  L.  77,  chap.  191).  At 
that  daU,  article  44  of  the  Civil  Code  of 
Porto  Rico,  relating  to  breaches  of  promi«t 
of  marriage,  was  in  force,  and  provided 
that,  under  cerUin  conditions,  "the  persoo 
who  refuses  to  marry  without  just  caoM 
shall  be  obliged  to  indemnify  the  other  par- 
ty for  the  expenses  which  he  or  she  may 
have  incurred  by  reason  of  the  promised 
marriage.'* 

By  the  general  rule  of  public  law,  recofr 
nized  by  the  United  SUtes,  whenever  po- 
litical jurisdiction  and  legislative  power 
over  territory  are  transferred  from  one  na- 
tion to  another,  the  laws  of  the  country 
transferred,  intended  for  the  protection  oif 
private  righU,  continue  ifi  force  until  abro- 
gated or  changed  by  the  new  govemmffit 
Of  course,  in  case  of  cession  to  the  United 
SUtes,  laws  of  the  ceded  country  iDcoa- 
sistent  with  the  (institution  and  laws  of 
the  United  SUtes  so  far  as  applicable  would 
cease  to  be  of  obligatory  force;  but  other- 
wise the  municipal  laws  of  the  acquired 
country  continue. 

Nevertheless,  and  apparently  largely  oat 
of  abundant  caution,  the  Sth  section  of  the 
act  of  April  12,  1900,  provided:  "That 
the  laws  and  ordinances  of  Porto  Rioo  dow 
in  force  shall  continue  in  full  force  and  ef- 
fect, except  as  altered,  amended,  or  modi- 
fied hereinafter,  or  as  altered  or  modiM 
by  miliUry  orders  *and  decrees  in  force  wlMa[>ttI 
this  act  shall  take  effect,  and  so  far  as  tW 
same  are  not  inconsistent  or  in  oonflkt  iritk 
the  sUtutory  laws  of  the  United  States  aot 
locally  inapplicable,  or  the  prorisioos  hov- 
of,  until  altered,  amended,  or  repealed  by 
the  legislative  authority  hereinafter  prori^ 
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ed  for  Porto  Rioo  or  bgr  aet  of  Congress  of 
the  United  States;     ..." 

In  1902  the  legislature  of  Porto  Rico  en- 
acted a  new  Civil  Code,  which  went  into  ef- 
fect July  1  of  that  year,  and  this  repealed 
article  44  of  the  prior  Civil  Code,  and  car- 
ried forward  several  articles  bearing  upon 
the  same  subject. 

It  will  be  remembered  that  the  alleged 
promise  was  in  1900  and  the  alleged  breach 
in  1904.  And  now  the  argument  is,  that  by 
reason  of  §  8  of  the  act  of  April  12,  1900, 
commonly  called  the  "Foraker  act,"  article 
44  became  a  law  of  the  United  States  by 
adoption,  and  that,  therefore,  the  ruling  of 
the  court  below,  that  recovery  was  not  lim- 
ited to  expenses,  was  equivalent  to  the  de- 
nial of  a  right  claimed  under  a  law  of  the 
United  States. 

We  do  not  agree  with  this  view.  Article 
44  was  a  law  of  Porto  Rico  on  April  12, 
1900,  and  the  operation  of  the  Foraker  act 
was  to  define  how  it  might  be  amended  or 
repealed. 

It  was  repealed  by  the  Porto  Rican  legis- 
lature before  the  alleged  breach  of  promise. 
If  the  district  court  erred  in  declining  on 
any  ground  to  apply  it  as  a  limitation,  the 
error  cannot  be  corrected  on  this  appeal,  be- 
cause the  appeal  does  not  lie. 

The  alleged  Federal  question  had  no  ex- 
istence in  substance.  The  laws  of  Porto 
Rico  remained  the  laws  of  Porto  Rico  ex- 
cept as  indicated  in  §  S  of  the  Foraker  act, 
which  section  did  not  make  all  the  laws  of 
Porto  Rico  acts  of  Congress. 

We  cannot  perceive  that  "the  Constitu- 
tion of  the  United  States,  or  a  treaty  there- 
of, or  an  act  of  Congress"  was  brought  in 
question  or  a  right  claimed  thereunder  de- 
nied, within  §  35  of  the  Foraker  act,  or  that 
**the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under,  the  United 
States,"  was  drawn  in  question  within  § 
2  of  the  act  of  March  3,  1885. 

2.  By  §  3  of  the  act  of  March  2,  1901  (31 
Stat,  at  L.  953,  chap.  812),  it  was  provided 
[3441"that  the  jurisdiction  of  the  district  •court 
of  the  United  States  for  Porto  Rico  in  civil 
cases  shall,  in  addition  to  that  conferred  by 
the  act  of  April  twelfth,  nineteen  hundred, 
extend  to  and  embrace  controversies  where 
the  parties,  or  either  of  them,  are  citizens 
of  the  United  States,  or  citizens  or  subjects 
of  a  foreign  state  or  states." 

The  jurisdiction  of  the  district  court, 
when  the  parties  on  both  sides  were  the  sub- 
jects of  the  King  of  Spain,  has  several  times 
been  siistained  by  this  court^  and  we  do  not 
feel  required  in  this  case  to  make  any  other 
ruling. 

Writ  of  error  diamiaaed, 
802  V.  8. 


JOSEPH  RALPH  BURTON,  Plff.  in  Err^ 

V, 

UNITED  STATES. 
(See  S.   C.  Reporter's  ed.  344-400.) 

1.  CoiLstltatlonal  la'w— limitation  on 
Federal  povrer.— The  powers  of  the  Fed- 
eral government  were  not  exceeded  by  the 
enactment  of  U.  S.  Rev.  Stat.  |  1782,  U.  S. 
Comp.  Stat  1001,  p.  1212,  making  It  a  mis- 
demeanor for  a  United  States  Senator  to 
receive  or  agree  to  receive  compensation  for 
serrices  rendered  before  any  department,  in 
relation  to  any  proceeding  in  which  the 
United  States  is  Interested. 

2.  Constitutional  la'w— separation  of  de- 
partments—authority  of  Senate  over 
Its  members.— The  authority  of  the  Sen- 
ate of  the  United  States  over  its  members 
is  not  Interfered  with  by  U.  S.  Rev.  Stat. 
I  1782,  making  it  a  misdemeanor  for  a 
United  States  Senator  to  receive  or  agree 
to  receive  compensation  for  services  ren- 
dered before  any  department.  In  relation  to 
any  proceeding  in  which  the  United  States 
is  Interested,  and  declaring  that  anyone  con- 
victed under  its  provisions  shall  be  incapa- 
ble of  holding  any  office  of  honor,  trust,  or 
profit  under  the  government  of  the  United 
States. 

3.  Constitutional  la'w— separation  of 
departments— Interference  wltli  sen* 
atorlal  duties.— The  discharge,  by  a  Sena- 
tor of  the  United  States,  of  his  legitimate 
duties.  Is  not  Interfered  with  by  U.  S.  Rev. 
Stat  I  1782,  making  It  a  misdemeanor  for 
a  United  States  Senator  to  receive  or  agree 
to  receive  compensation  for  services  rendered 
befoje  any  department,  in  relation  to  any 
proceeding  In  which  the  United  States  is 
interested. 

4.  Offloers  —  ellflrlblllty  —  dlsannllflca- 
tlon  for  crime.— Senators  of  the  United 
States  do  not  hold  their  places  '*under  the 
government  of  the  United  States,"  within 
the  meaning  of  the  declaration  in  U.  S.  Rev. 
Stat.  I  1782,  that  anyone  convicted  under 
its  provisions  shall  be  Incapable  of  holding 
any  office  of  honor,  trust,  or  profit  under 
that  government.  , 

6.  Criminal  la-w- Senator's  ser^^lces  be« 
fore  a  department.—  A  fraud  order  in^ 
qulry  pending  before  the  Postofflce  Depart' 
ment  Is  a  proceeding  In  which  the  United 
States,  although  having  no  direct  money  or 
pecuniary  Interest  in  the  result,  is  "directly 


Note. — On  the  separation  of  the  departments 
of  government — see  notes  to  TItusville  Iron 
Works  V.  Keystone  Oil  Co.  1  L.R.A.  361 ;  Flem- 
ing V.  Guthrie,  3  L.R.A.  63 ;  King  v.  State,'  8 
L.R.A.  210;  and  State  ex  rel.  Jameson  v. 
Denny,  4  L.R.A.  79. 

On  former  jeopardv — see  notes  to  Com.  ▼. 
Pltzpatrlck,  1  L.R.A.  461;  Altenburg  v.  Com. 
4  L.R.A.  648;  E»  parte  Lange,  21  L.  ed.  U. 
S.  872;  United  States  v.  Perez,  6  L.  ed.  U.  8. 
165 ;  and  Sllsby  v.  Foote,  14  L.  ed.  U.  S.  394. 

On  acceptance  of  contract  by  letter  sir  tele- 
gram— see  note  to  Eliason  v.  Henshaw.  4  L. 
ed.  U.  S.  666. 

As  to  the  proper  Federal  district  for  suit — 
see  note  to  Roberts  ▼.  Lewis,  86  L.  ed.  U.  S. 
67f. 
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812),  I  3,  embraces  controversies  where  the 
parties  or  either  of  them  are  citizens  of  the 
United  States,  or  citiseus  or  subjects  of  a 
.  foreign  state,  extends  to  a  cause  in  which 
the  parties  on  both  sides  are  subjects  of  the 
King  of  Spain. 
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rj  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  entered  on  a  ver- 
dict for  plaintiff  in  an  action  to  recover 
dama|(es  for  a  breach  of  a  promise  of  mar- 
riage.    Dismissed  for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Lamar  argued  the  cause, 
and,  with  Mr.  N.  B.  K.  Pettingill,  filed  a 
brief  for  plaintiff  in  error: 

Mr.  Frederic  D.  MoKenney  argued  the 
cause,  and,  with  Messrs.  John  Spalding  Flan- 
nery  and  T.  D.  Mott,  Jr.,  filed  a  brief  for 
defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion^of  the  court: 

Angela  Lara  brought  her  action  against 
Antonio  Ortega  in  the  district  court  of  the 
United  States  for  the  district  of  Porto  Rico 
to  recover  damages  alleged  to  have  been  suf- 
fered by  her  by  reason  of  his  breach  of 
promise  of  marriage.  The  date  of  the  prom- 
ise was  laid  as  June  1,  1900,  and  of  the 
breach  in  1904.  Both  parties  were  sub- 
jects of  Spain  and  residents  of  Porto  Rico. 

Defendant  demurred  to  the  complaint, 
and,  the  demurrer  having  been  overruled, 
pleaded  the  general  issue.  The  cause  was 
tried  by  a  jury  and  resulted  in  a  verdict  for 
plaintiff  in  the  sum  of  $5,000,  interest  and 
costs,  on  which  judgment  was  entered.  De- 
fendant moved  in  arrest  and  for  judgment 
non  obstante  veredicto,  which  motions  were 
overruled,  and  this  writ  of  error  was  there- 
upon allowed. 

At  the  conclusion  of  the  evidence,  defend- 
ant requested  the  court  to  instruct  the 
jury  to  find  in  his  favor,  on  the  grounds, 
among  others,  that  the  court  had  no  juris- 
diction of  a  suit  where  both  plaintiff  and 
defendant  were  subjects  of  the  King  of 
Spain,  and  because  the  cause  of  action  arose 
in  June,  1900,  ''at  which  time  there  was 
no  provision  in  the  laws  in  force  in  Porto 
Rico  for  a  suit  of  the  character  set  out  in 
plaintiff's  declaration,  the  only  basis  for 
the  said  suit  being  the  provisions  of  article 
44  of  the  Civil  Code  then  in  force."  Similar 
reasons  were  assigned  in  support  of  the  mo- 
tions in  arrest  and  non  obstante, 
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♦1.  The  judgment  was  for  $5,000  and  coit8,[S4tl 
It  carried  interest,  but  it  is  the  amoont  of 
the  judgment  that  fumishra  the  teat  of  oar 
jurisdiction,  and  it  is  conceded  tl^tt  that  is 
insufficient  in  this  instance.  But  plaintiff 
in  error  contends  that  the  refusal  of  the 
court  below  to  limit  the  right  of  recovery 
by  the  terms  of  article  44  of  the  former 
Civil  Code  of  Porto  Rico  amounted  to  the 
denial  of  a  right  claimed  under  a  statute 
of  the  United  States,  and  that  jurisdiction 
may  be  maintained  on  that  ground.  Act 
March  3,  1885  (23  SUt.  at  L.  443.  chap. 
355,  II  1,  2,  U.  S.  Comp.  Stat.  1901,  ^ 
572)  ;  act  April  12,  1900  (31  Stat  at  L. 
77,  chap.  191,  §  35). 

The  treaty  ceding  Porto  Rico  to  the 
United  States  was  ratified  by  the  Sentte, 
February  6,  1899;  Congress  passed  an  act 
to  carry  out  its  obligations  March  2.  1899 
[30  Stat,  at  L.  993,  chap.  376].  and  the 
ratifications  were  exchanged  and  the  treaty 
proclaimed  April  11,  1899  [30  SUt  at  L. 
1754].  Then  followed  the  act  of  April  12, 
1900  (31  Stat,  at  L.  77,  chap.  191).  At 
that  date,  article  44  of  the  Civil  Code  of 
Porto  Rico,  relating  to  breaches  of  promise 
of  marriage,  was  in  force,  and  provided 
that,  under  certain  conditions,  **the  person 
who  refuses  to  marry  without  just  cause 
shall  be  obliged  to  indemnify  the  other  par- 
ty for  the  expenses  which  he  or  she  roar 
have  incurred  by  reason  of  the  promised 
marriage.** 

By  the  general  rule  of  public  law,  recof^ 
nized  by  the  United  States,  whenever  po- 
litical jurisdiction  and  legislative  power 
over  territory  are  transferred  from  one  na- 
tion to  another,  the  laws  of  the  country 
transferred,  intended  for  the  protection  of 
private  rights,  continue  ifi  force  until  abro- 
gated or  changed  by  the  new  gDvemmeot 
Of  course,  in  case  of  cession  to  the  United 
States,  laws  of  the  ceded  country  iacoa- 
sistent  with  the  Constitution  and  laws  e( 
the  United  States  so  far  as  applicable  woald 
cease  to  be  of  obligatory  force;  but  other- 
wise the  municipal  laws  of  the  acquired 
country  continue. 

Nevertheless,  and  apparently  largely  oat 
of  abundant  caution,  the  8th  section  of  tW 
act  of  April  12,  1900,  provided:  "TWt 
the  laws  and  ordinances  of  Porto  Rieo  aow 
in  force  shall  continue  in  full  force  and  cf 
feet,  except  as  altered,  amended,  or  modi- 
fied hereinafter,  or  as  altered  or  ntodiicd 
by  military  orders  *and  decrees  in  foroewlMa[MSI 
this  act  shall  take  effect,  and  so  far  as  tW 
same  are  not  inconsistent  or  in  conflict  witk 
the  statutory  laws  of  the  United  States  est 
locally  inapplicable,  or  the  provisioBs  hoe- 
of,  until  altered,  amended,  or  repealed  by 
the  I^slative  authority  hereina/ter  pnrid- 


1906. 


BuBTON  y.  United  States. 


343,  344 


ed  for  Porto  Rioo  or  by  act  of  Congress  of 
the  United  States;     ..." 

In  1902  the  legislature  of  Porto  Rico  en- 
acted a  new  Civil  Code,  which  went  into  ef- 
fect July  1  of  that  year,  and  this  repealed 
article  44  of  the  prior  Civil  Code,  and  car- 
ried forward  several  articles  bearing  upon 
the  same  subject. 

It  will  be  remembered  that  the  alleged 
promise  was  in  1900  and  the  alleged  breach 
in  1904.  And  now  the  argument  is,  that  by 
reason  of  §  8  of  the  act  of  April  12,  1900, 
commonly  called  the  "Foraker  act,"  article 
44  became  a  law  of  the  United  States  by 
adoption,  and  that,  therefore,  the  ruling  of 
the  court  below,  that  recovery  was  not  lim- 
ited to  expenses,  was  equivalent  to  the  de- 
nial of  a  right  claimed  under  a  law  of  the 
United  States. 

We  do  not  agree  with  this  view.  Article 
44  was  a  law  of  Porto  Rico  on  April  12, 
1900,  and  the  operation  of  the  Foraker  act 
was  to  define  how  it  might  be  amended  or 
repealed. 

It  was  repealed  by  the  Porto  Rican  legis- 
lature before  the  alleged  breach  of  promise. 
If  the  district  court  erred  in  declining  on 
any  ground  to  apply  it  as  a  limitation,  the 
error  cannot  be  corrected  on  this  appeal,  be- 
cause the  appeal  does  not  lie. 

The  alleged  Federal  question  had  no  ex- 
istence in  substance.  The  laws  of  Porto 
Rico  remained  the  laws  of  Porto  Rico  ex- 
cept as  indicated  in  §  S  of  the  Foraker  act, 
which  section  did  not  make  all  the  laws  of 
Porto  Rico  acts  of  Congress. 

We  cannot  perceive  that  "the  Constitu- 
tion of  the  United  States,  or  a  treaty  there- 
of, or  an  act  of  Congress"  was  brought  in 
question  or  a  right  claimed  thereunder  de- 
nied, within  §  35  of  the  Foraker  act,  or  that 
"the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under,  the  United 
States,"  was  drawn  in  question  within  § 
2  of  the  act  of  March  3,  1885. 

2.  By  §  3  of  the  act  of  March  2,  1901  (31 
Stat,  at  L.  953,  chap.  812),  it  was  provided 
I3441"that  the  jurisdiction  of  the  district  'court 
of  the  United  States  for  Porto  Rico  in  civil 
cases  shall,  in  addition  to  that  conferred  by 
the  act  of  April  twelfth,  nineteen  hundred, 
extend  to  and  embrace  controversies  where 
the  parties,  or  either  of  them,  are  citizens 
of  the  United  States,  or  citizens  or  subjects 
of  a  foreign  state  or  states." 

The  jurisdiction  of  the  district  court, 
when  the  parties  on  both  sides  were  the  sub- 
jects of  the  King  of  Spain,  has  several  times 
been  sustained  by  this  court,  and  we  do  not 
feel  required  in  this  case  to  make  any  other 
ruling. 

Writ  of  error  dismissed, 
202  V.  8. 


JOSEPH  RALPH  BURTON,  Pl/f.  in  Err^ 

V, 

UNITED  STATES. 
(See  S.   C.  Reporter's  ed.  344-400.) 

1.  CoiLstltatlonal  la'vr— limitation  on 
Federal  pofver.— The  powers  of  the  Fed- 
eral government  were  not  exceeded  by  the 
enactment  of  U.  S.  Rev.  Stat.  |  1782,  U^  S. 
Comp.  Stat  1901,  p.  1212,  making  it  a  mis- 
demeanor for  a  United  States  Senator  to 
receive  or  agree  to  receive  compensation  for 
serrices  rendered  before  any  department,  in 
relation  to  any  proceeding  in  which  the 
United  States  Is  Interested. 

2.  Conatltiitlonal  lavr— separation  of  de- 
partments—authority  of  Senate  over 
its  members.— The  authority  of  the  Sen- 
ate of  the  United  States  over  its  members 
is  not  Interfered  with  by  U.  S.  Rev.  Stat. 
I  1782,  making  it  a  misdemeanor  for  a 
United  States  Senator  to  receive  or  agree 
to  receive  compensation  for  services  ren- 
dered before  any  department.  In  relation  to 
any  proceeding  in  which  the  United  States 
is  interested,  and  declaring  that  anyone  con- 
victed under  Its  provisions  shall  be  incapa- 
ble of  holding  any  ofBce  of  honor,  trust,  or 
profit  under  the  government  of  the  United 
States. 

3.  Constitutional  law— separation  of 
departments— Interference  'wltli  sem* 
atorial  duties.— The  discharge,  by  a  Sena- 
tor of  the  United  States,  of  his  legitimate 
duties,  is  not  Interfered  with  by  U.  S.  Rev. 
Stat  I  1782,  making  It  a  misdemeanor  for 
a  United  States  Senator  to  receive  or  agree 
to  receive  compensation  for  services  rendered 
befoje  any  department,  in  relation  to  any 
proceeding  in  which  the  United  States  Is 
interested. 

4.  Officers  —  ellsrlblllty  —  dlsanallflca- 
tlon  for  crime.— Senators  of  the  United 
States  do  not  hold  their  places  "under  the 
government  of  the  United  States,"  within 
the  meaning  of  the  declaration  In  U.  S.  Rev. 
Stat.  I  1782,  that  anyone  convicted  under 
its  provisions  shall  be  incapable  of  holding' 
any  office  of  honor,  trust,  or  profit  under 
that  government.  , 

6.  Criminal  la'w— Senator's  ser-rlces  be« 
fore  a  department.—  A  fraud  order  In^ 
quiry  pending  before  the  Postofflce  Depart' 
ment  is  a  proceeding  In  which  the  United 
States,  although  having  no  direct  money  or 
pecuniary  Interest  in  the  result,  Is  **directly 

Note. — On  the  separation  of  the  departments 
of  government — see  notes  to  Tltusville  Iron 
Works  V.  Keystone  Oil  Co.  1  L.R.A.  361 ;  Flem- 
ing V.  Guthrie,  3  L.R.A.  53 ;  King  v.  State,*  8 
L.R.A.  210;  and  State  ex  rel.  Jameson  v. 
Denny,  4  L.R.A.  79. 

On  former  jeopardy — see  notes  to  Com.  ▼. 
Fitzpatrick,  1  L.R.A.  451 ;  Altenburg  v.  Com. 
4  L.R.A.  543;  B9  parte  Lange,   21   L.  ed.  U. 

5.  872 ;  United  States  v.  Perez,  6  L.  ed.  U.  8. 
165;  and  Silsby  v.  Foote,  14  L.  ed.  U.  S.  304. 

On  acceptance  of  contract  by  letter  jor  tele- 
gram — see  note  to  Eliason  v.  Henshaw.  4  L. 
ed.  U.  S.  S56. 

'  tJie  proper  Federal  district  for  suit — 
^o  Roberts  ▼.  Lewis,  86  L.  ed.  U.  S. 
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or  Indirectly  interested*'  within  the  meaning 
of  n.  S.  Rev.  Stat  |  1782,  making  it  a 
misdemeanor  for  a  United  States  Senator  to 
receive  or  agree  to  receive  compensation  for 
services  rendered  before  any  department,  lu 
relation  to  any  proceeding  In  which  the 
United  States  Is  so  Interested. 

6»  iBdiotment— oulllclomey.— The  accused  is 
not  entitled  to  demand  that  all  special  or 
particular  means  employed  In  the  commis- 
sion of  the  offense  should  be  more  fnlly  set 
out  In  the  Indictment,  where  tlie  words  of 
such  indictment  directly,  and  without  ambi- 
guity, disclose  all  the  elements  essential  to 
the  commission  of  the  offense  charged. 

7.  Appeal— revlevr  of  facta  in  oriaftlnal 

ease.— If  there  Is  sufficient  evidence  to  go 
to  the  jury  in  a  criminal  case,  the  Supreme 
Court  of  the  United  States  will  not  weigh 
the  facts  and  determine  the  guilt  or  inno- 
cence of  the  accused  by  a  mere  preponder- 
ance of  evidence,  but  will  limit  Its  decision 
to  questions  of  law. 

8.  Criminal  law— Senator's  services  be- 
fore department.— The  agreement  to  re- 
ceive, and  the  receipt  of,  the  forbidden  com- 
pensation, are  made  two  separate  and  dis- 
tinct offenses  by  U.  8.  Rev.  Stat  I  1782, 
making  it  a  misdemeanor  for  a  United  States 
Senator  to  receive  or  agree  to  receive  com- 
pensation for  services  rendered  before  any 
department  In  relation  to  any  proceeding  in 
which  the  Ifnited  States  is  Interested. 

••  Criasinal   law— former  JeopardT.— An 

acquittal  upon  the  charge  of  having  received 
the  compensation  forbidden  by  U.  S.  Rev. 
Stat.  I  1782,  from  a  specified  person,  de- 
scribed In  the  Indictment  as  an  officer  and 
employee  of  a  corporation,  will  not  sus- 
tain a  plea  in  bar  of  a  prosecution  upon  the 
charge  of  having  received  such  compensa- 
tion from  the  corporation,  where  the  ac- 
cused declined  to  plead  further  after  his  de- 
murrer to  the  answer,  alleging  that  the  two 
offenifes  are  not  in  legal  effect  identical, 
was  overruled. 

10.  Contracts— offer  and  acceptance— by 
mail  or  teleflrram.— A  contract  Is  to  be 
deemed  concluded  when  the  offer  is  accept- 
,  ed  within  a  reasonable  time,  either  by  tele- 
gram, duly  sent  In  the  ordinary  way,  or  by 
letter,  duly  posted  to  the  proposer,  pro- 
vided either  be  done  before  the  offer  is  with- 
drawn to  the  knowledge  of,  or  upon  notice 
to,  the  other  party. 

11«  Courts— Tcnne  of  crlme.«»The  physic- 
al absence  of  the  accused  from  the  state 
of  Missouri  when  the  acceptance  by  a  St 
Louis  corporation  of  his  offer  to  render 
services  in  consideration  of  the  compensa- 
tion forbidden  by  U.  S.  Rev.  Stat  |  1782, 
was  despatched  by  mall  or  telegram,  does  not 
deprive  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Missouri  of  Juris- 
diction of  the  offense,  oh  the  theory  that 
the  crime  was  not  committed  In  that  dis- 
trict within  the  meaning  of  U.  S.  Const, 
art  8,  I  2,  and  6th  Amend.,  requiring  the 
trial  of  all  crimes  against  the  United  States 
to  be  held  In  the  state  and  district  when" 
such  crimes  shall   have   been  committed. 
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TN  ERROR  to  the  Cireait  Court  of  the 
i-  United  States  for  the  Eastern  Dittriel 
of  Missouri  to  review  a  oonviction  of  a  lio- 
lation  of  U.  S.  Rev.  SUt  (  1782,  making  H 
a  misdemeanor  for  a  United  States  Senator 
to  receive  or  agree  to  receive  compenaatioa 
for  services  rendered  before  any  departnwit, 
in  relation  to  any  proceeding  in  which  the 
United  States  is  interested.     Affirwied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Johm  F.  Dillom  and  F.  W. 
Tiftliinami  argued  the  cause,  and,  with 
Messrs.  Harry  Hubbard,  W.  H.  Roksitt^Um, 
and  W.  Know  Hoffnes,  filed  a  brief  for  plaia- 
Uff  in  error: 

The  United  States  was  not  a  party  to,  nor 
interested  in,  the  proceedings  set  forth  ia 
the  indictment 

Northampton  v.  Bmith,  11  Met  390;  Jfc- 
Qrath  t.  People,  100  Dl.  464;  Bvams  v. 
Eaton,  7  Wheat  356,  5  L.  ed.  472;  Stats  v. 
Sutton,  74  Vt  12,  52  AU.  116;  Foreman  v. 
Marianna,  43  Ark.  324;  Taylor  v.  Hiffhwag 
Comrs.  88  111.  626;  Chicago,  B.  dc  Q.  R.  Co,  v. 
Kellogg,  54  Neh.  138,  74  N.  W.  403;  SauU  ▼. 
Freeman,  24  Fla.  209,  12  Am.  St  Rep.  190, 
4  So.  525;  Bowman's  Case,  67  Mo.  146; 
United  States  v.  WUtberger,  5  Wheat  7«,  i 
L.  ed.  37;  United  States  t.  Sheldon,  I 
Wheat.  119,  4  L.  ed.  199;  United  States  v. 
Morris,  14  Pet  464.  10  L.  ed.  543;  Vnitei 
States  V.  Clayton,  2  DilL  219,  Fed.  Cat.  No. 
14,814. 

The  indictment  states  no  faueU  shoving 
the  pendency  of  any  proceeding  in  the  Postal 
Department 

United  States  v.  Hess,  124  U.  a  483,  31 
L.  ed.  516,  8  Sup.  Ct  Rep.  571;  Posf  v. 
United  States,  161  U.  S.  583,  40  L.  ed.  816. 
16  Sup.  Ct  Rep.  611;  Virginia  v.  Paul,  148 
U.  S.  107,  37  L.  ed.  386,  13  Sup.  Ct  Rsp. 
636;  American  School  of  Magnetic  ffssiiaf 
V.  McAnnulty,  102  Fed.  565;  Danpkim  t. 
Key,  MaoArth.  &  M.  203;  Bnterprist  Set 
Asso.  V.  Zumstein,  64  Fed.  837,  Affirmfd 
in  15  C.  C.  A.  153,  37  U.  S.  App,  7K  <T 
Fed.  1000;  Bates  d  G.  Co.  v.  Payne,  194 
U.  S.  106,  48  L.  ed.  894,  24  Sup.  Ct  Re^ 
595;  Public  Clearing  House  t.  Coyme,  194 
U.  S.  497,  48  L.  ed.  1092,  24  Sup.  Ct  Bq». 
789;  United  States  v.  Ju  Toy,  198  C.  S. 
253,  49  L.  ed.  1040,  25  Sup.  Ct  Rep.  644. 
United  States  v,  Eaton,  144  U.  S.  677.  H 
L.  ed.  591,  12  Sup.  Ct.  Rep.  764:  Cahe  v. 
United  States,  152  U.  &  211,  38  L.  ed.  41S, 
14  Sup.  Ct  Rep.  513. 

The  plea  of  former  aoquittal  as  to  tht 
offense  charged  in  the  third  and  sevtotl 
oounts  of  the  indictment  showed  a  hrmrr 
indictment  and  trial  for  and  acquittal  of  the 
offense,  and  this  plea  was  not  avoided  hf 
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the  repHcatiim,  and  the  demurra'  to  the 
replication  should  have  been  sustained. 
Placing  the  defendant  on  trial  again  for 
the  offense  alleged  was  in  violation  of  the 
6th  article  of  Amendment  to  the  Federal 
Constitution. 

BdldtDin  v.  Bank  of  Newbury,  1  Wall. 
S^  17  L.  ed.  534;  Mechanioa'  Bank  v.  Bank 
of  Columbia,  5  Wheat.  326,  6  L.  ed.  100; 
Ford  y.  Williams,  21  How.  289,  16  L.  ed. 
38;  New  Jersey  Steam  Nav,  Co.  v.  Mer- 
chants' Bank,  6  How.  381,  12  L.  ed.  481; 
Commercial  Bank  v.  French^  21  Pick.  486, 
32  Am.  Dec.  280;  Dugwn  y.  United  States, 
3  Wheat.  172,  4  L.  ed.  362;  State  y.  Cooper, 
13  N.  J.  L.  361,  25  Am.  Bee.  490;  Hurst  v. 
State,  86  Ala.  604,  11  Am.  St.  R^.  79,  6 
So.  120;  Cooley,  C:k>n8t  Lim.  7th  ed.  p.  470; 
People  y.  M'Oowan,  17  Wend.  386;  Monroe 
y.  State,  111  Ala.  16«  20  So.  034;  United 
States  y.  Lee,  4  Cranch,  0.  C.  446,  Fed.  Gas. 
No.  15,586;  United  Staie9  t.  BM,  163  U.  S. 
662,  41  L.  ed.  300,  16  Sup.  Ot  Bep.  1192; 
United  States  y.  Nickerson,  17  How.  204, 
15  L.  ed.  219;  Mitchell  T.  State,  42  Ohio 
St.  384;  Camfhell  y.  State,  9  Yerg.  333,  30 
Am.  Dec.  417;  State  y.  Martin,  30  Wis.  216, 
11  Am.  Rep.  567;  Stuart  v.  Com,  28  Gratt. 
950;  Ouenther  y.  People,  2A  N.  Y.  100; 
Morris  y.  State,  8  Smedes  &  M.  762;  State 
y.  Kattlemann,  35  Mo.  105;  State  y.  Kittle, 
2  I^ler  (Vt.)  471;  Dealy  y.  United  States, 
152  U.  S.  539,  38  L.  ed.  545,  14  Sup.  Ct 
Rep.  680. 

There  was  no  eyidence  to  go  to  the  jury 
that  Burton  made  any  agreement  to  receive 
compensation  for  services  to  prevent  the  is- 
suance of  a  fraud  order.  Therefore  the 
court  erred  in  submitting  to  the  jury  the 
question  whether  Burton  made  such  agree- 
ment. 

Whatever  the  agreement  was  which  Bur- 
ton made  to  receive  compensation  from  the 
Rialto  Grain  &  Securities  Ck>mpany  for 
services,  such  agreement  was  not  made  in 
the  state  of  Missouri,  and  the  defendant 
was  deprived  of  his  constitutional  right  to 
be  tried  in  the  state  and  district  where  the 
agreement  was  made,  contrary  to  §  2,  article 
3,  of  the  Constitution  and  of  the  6th  Amend- 
ment thereof. 

Tayloe  v.  Merchants'  F,  Ins,  Co,  9  How. 
390,  13  L.  ed.  187;  Patrick  v.  Bov?man,  149 
U.  S.  411,  37  L.  ed.  790,  13  Sup.  Ct.  Rep. 
811,  866;  12  Enc.  PI.  &  Pr.  pp.  239,  240; 
Re  Burr,  4  Cranch,  470,  2  L.  ed.  684;  Re 
PaUiser  {Palliser  v.  United  States)  136 
U.  S.  257,  34  L.  ed.  614,  10  Sup.  Ct.  Rep. 
1034;  Homer  v.  United  States,  143  U.  S. 
212,  36  L.  ed.  129,  12  Sup.  Ct.  Rep.  407; 
Landa  v.  State,  26  Tex.  App.  580,  10  S.  W. 
218;  United  States  v.  Fowkes,  3  C.  C.  A. 
394,  3  U.  S.  App.  247,  53  Fed.  13;  United 
States  y.  Dietrich,  126  Fed.  664;  Eliason  v. 
202  U.  8. 


Henshaw,  4  Wheat  226,  4  L.  ed.  556 ;  First 
Nat.  Bank  v.  Hall,  101  U.  S.  43,  25  L.  ed. 
822;  Minneapolis  d  St,  L,  R,  Co,  v.  Colum- 
bus Rolling  Mill,  119  U.  S.  151,  30  L.  ed. 
377,  7  Sup.  Ct.  Rep.  168;  Chitty,  Contr. 
nth  Am.  ed.  15,  note  /;  Christian  d  C, 
Grocery  Co,  v.  Bienville  Water  Supply  Co. 
106  Ala.  124,  17  So.  352;  Tennessee  Coal, 
Iron,  d  R,  Co,  v.  Pierce,  26  C.  0.  A.  632, 
52  U.  S.  App.  355,  81  Fed.  81^;  Seitz  v. 
Brewers*  Refrigerating  Maoh,  Co,  141  U. 
S.  510,  35  L.  ed.  837,  12  Sup.  Ct  Rep.  46. 

The  agre^nent  of  the  defendant  with  the 
Rialto  company  was  for  service  by  the 
month,  and,  no  service  in  the'  department 
having  been  rendered  during  the  period  cov- 
ered by  the  payment  made  March  26th,  there 
was  no  offense  in  the  receipt  of  that  pay- 
ment 

Davis  V.  Preston,  6  Ala.  83;  Matthews  v. 
Jenkins,  80  Va.  463;  La  Coursier  v.  Rus- 
sell, 82  Wis.  265,  52  N.  W.  176;  Benedict 
y.  United  States,  176  U.  S.  3>57,  44  L.  ed. 
503,  20  Sup.  Ct  Rep.  458;  Re  Nielsen,  131 
U.  S.  188,  33  L.  ed.  122,  9  Sup.  Ct.  Rep. 
672. 

The  defendant  was  not  subject  to  trial  and 
punishment  as  for  separate  offenses  in 
agreeing  to  receive  and  receiving  compensa- 
tion for  the  services  charged  in  the  indict- 
ment to  have  been  rendered  by  him. 

2  Bishop,  New  Crim.  Proc.  §  65;  1 
Bishop,  New  Crim.  Proc.  §  436;  State  v. 
Jones,  106  Mo.  302,  17  S.  W.  366. 

The  juror,  William  V.  Jones,  was  dis- 
qualified because  he  had  formed  and  still  re- 
tained an  opinion  as  to  the  guilt  or  in- 
nocence of  the  defendant,  an  opinion  which 
was  the  result  of  reading  the  reports  of  the 
former  trial,  which  reports  he  believed  to 
be  true;'  and  the  challenge  to  him  should 
have  been  sustained. 

Lewis  V.  United  States,  146  U.  S.  370,  36 
L.  ed.  1011,  13  Sup.  Ct  Rep.  136;  Williams 
V.  United  States,  35  C.  C.  A.  369,  93  Fed. 
396. 

ihe  letters  of  Houts,  Evans,  Warner,  and 
Fravel,  and  the  accompanying  circulars  and 
booklets,  all  of  which  were  read  in  full,  to 
the  jury,  were  incompjetent  and  irrelevant 
as  against  the  defendant,  as  he  had  no 
knowledge  of  them  whatever,  and  their  con- 
tents were  not  necessary  to  show  the  fact 
that  some  matter  was  pending  in  the  depart- 
ment against  the  Rialto  Grain  &  Securities 
Company. 

Tappan  v.  Beardsley,  10  Wall.  427,  19  L. 
ed.  947. 

Mr,  B.  P.  WaKsener  also  argued  the 
cause,  and,  with  Messrs.  John  F,  Dillon, 
Harry  Hubbard,  F.  W.  Lehmann,  W,  H. 
Rossington,  W,  Knox  Haynes,  and  W,  P. 
HQ<ikneyi  filed  a  brief  for  plaintiff  in  error: 

The  act  of  1864,  now  Rev.  Stat  §  1782, 
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or  Indirectly  Interested"  within  the  meaning 
of  n.  S.  Rey.  Stat  |  1782,  making  It  a 
misdemeanor  for  a  United  States  Senator  to 
receive  or  agree  to  receive  compensation  for 
services  rendered  before  any  department,  iu 
relation  to  any  proceeding  in  which  the 
United  States  la  so  Interested. 

€•  Indictment— oulllclomey.— The  accused  Is 
not  entitled  to  demand  that  all  special  or 
particular  means  employed  in  the  commis- 
sion of  the  offense  should  be  more  fully  set 
out  In  the  indictment,  where  the  words  of 
such  Indictment  directly,  and  without  ambi- 
guity, disclose  all  the  elements  essential  to 
the  commission  of  the  offense  charged. 

T*  Appeal— review  of  facta  in  crinkinal 

case.— If  there  Is  sufficient  evidence  to  go 
to  the  jury  in  a  criminal  case,  the  Supreme 
Court  of  the  United  States  will  not  weigh 
the  facts  and  determine  the  guilt  or  inno- 
cence of  the  accused  by  a  mere  preponder- 
ance of  evidence,  but  will  limit  Its  decision 
to  questions  of  law. 
8.  Criminal  law— Senator's  services  be- 
fore department.— The  agreement  to  re- 
ceive, and  the  receipt  of,  the  forbidden  com- 
pensation, are  made  two  separate  and  dis- 
tinct offenses  by  U.  S.  Rev.  Stat.  I  1782, 
rmiring  it  a  misdemeanor  for  a  United  States 
Senator  to  receive  or  agree  to  receive  com- 
pensation for  services  rendered  before  any 
department,  in  relation  to  any  proceeding  in 
which  the  United  States  is  interested. 

••  Crintinal   law— former   Jeopardy.— An 

acquittal  upon  the  charge  of  having  received 
the  compensation  forbidden  by  U.  S.  Rev. 
Stat.  I  1782,  from  a  specified  person,  de- 
scribed In  the  Indictment  as  an  officer  and 
employee  of  a  corporation,  will  not  sus- 
tain a  plea  In  bar  of  a  prosecution  upon  the 
charge  of  having  received  such  compensa- 
tion from  the  corporation,  where  the  ac- 
cused declined  to  plead  further  after  his  de- 
murrer to  the  answer,  alleging  that  the  two 
offenifes  are  not,  in  legal  effect,  Identical, 
was  overruled. 

10.  Contracts— offer  and  acceptance— by 
mail  or  telegrram.— A  contract  Is  to  be 
deemed  concluded  when  the  offer  is  accept- 
ed within  a  reasonable  time,  either  by  tele- 
gram, duly  sent  in  the  ordinary  way,  or  by 
letter,  duly  posted  to  the  proposer,  pro- 
vided either  be  done  before  the  offer  is  with- 
drawn to  the  knowledge  of,  or  upon  notice 
to,  the  other  party. 

11«  Conrts— Tcnne  of  crime.«-The  physic- 
al absence  of  the  accused  from  the  state 
of  Missouri  when  the  acceptance  by  a  St. 
Louis  corporation  of  his  offer  to  render 
services  in  consideration  of  the  compensa- 
tion forbidden  by  U.  S.  Rev.  SUt.  |  1782, 
was  despatched  by  mail  or  telegram,  does  not 
deprive  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Missouri  of  Juris- 
diction of  the  offense,  oh  the  theory  that 
the  crime  was  not  committed  in  that  dis- 
trict, within  the  meaning  of  U.  S.  Const 
art  3,  I  2,  and  6th  Amend.,  requiring  the 
trial  of  all  crimes  against  the  United  States 
to  be  held  In  the  state  and  district  where 
such   crimes   shall   have   been  committed. 
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TN  ERROR  to  the  Cireait  Cowt  of  tk 
i-  United  States  for  the  Eastern  Distmi 
of  Missouri  to  review  a  ooiiTictioii  of  a  vio- 
lation of  U.  S.  Rev.  SUt.  (  1782,  making  it 
a  misdemeanor  for  a  United  States  Senator 
to  receive  or  agree  to  receive  compensatioa 
for  services  rendered  before  any  departmeiit» 
in  relation  to  any  proceeding  in  which  the 
United  States  is  interested.    Affirw^ed, 

The  facts  are  stated  in  the  opinion. 

McBsre,  Johm  F.  Dillom  and  F.  W. 
Tieliinanii  argued  the  cause,  and,  with 
Messrs,  Harry  Hubbard,  W,  H.  Roksitt^Um, 
and  W,  Knom  Hoffnes,  filed  a  brief  for  plaia- 
tiff  in  error: 

The  United  States  was  not  a  party  to,  nor 
interested  in,  the  proceedings  set  forth  ia 
the  indictment 

Northampton  v.  Smith,  11  Met  390;  Me- 
Qrath  T.  People,  100  m.  464;  Evems  v. 
Eaton,  7  Wheat  356,  5  L.  ed.  472;  State  v. 
Sutton,  74  Vt  12,  52  AU.  116;  Forem^tn  v. 
Marianna,  43  Ark.  324;  Taylor  v.  Hiffhweg 
Oomrs.  88  111.  526;  Chicago,  B,  ^  Q.  R,  Co.  v. 
Kellogg,  54  Neb.  138,  74  N.  W.  403 ;  SauU  ▼. 
Freeman,  24  Fla.  209,  12  Am.  St  Rep.  190, 
4  So.  525;  Bouman'e  Case,  67  Mo.  146; 
United  States  v.  Wiltberger,  5  Wheat  70,  5 
L.  ed.  37;  United  States  t.  Sheldon,  1 
Wheat  119,  4  L.  ed.  199;  Umted  States  v. 
Morris,  14  Pet  464.  10  L.  ed.  543;  United 
States  y.  Clayton,  2  DilL  219,  Fed.  Cat.  No. 
14,814. 

The  indictment  states  no  facta  showing 
the  pendency  of  any  proceeding  in  the  Postal 
Department. 

United  States  v.  Hess,  124  U.  a  483.  31 
L.  ed.  516,  8  Sup.  Ct  Rep.  571;  PotI  ▼. 
United  States,  161  U.  a  583,  40  L.  ad.  816, 
16  Sup.  Ct  Rep.  611;  Virginia  v.  Paul,  148 
U.  S.  107,  37  L.  ed.  386,  13  Sup.  Ct  Rsp. 
536;  American  School  of  Magnetic  ffsafuif 
y.  McAnnulty,  102  Fed.  565;  Dauphin  v 
Key,  MaoArth.  &  M.  203;  Bnterprist  Set 
Asso,  v.  Zumstein,  64  Fed.  837,  Affirmed 
in  15  C.  C.  A.  153,  37  U.  S.  App,  71.  «: 
Fed.  1000;  Bates  d  O,  Co.  t.  Payne,  194 
U.  8.  106,  48  L.  ed.  894.  24  Sup.  Ct  Repi 
595;  Public  Clearing  House  t.  Coyne,  W 
U.  S.  497,  48  L.  ed.  1092,  24  Sup.  Ct  R«^ 
789;  United  States  v.  Ju  Toy,  198  U.  S. 
253,  49  L.  ed.  1040,  25  Sup.  Ct.  Rep.  644: 
United  States  v.  Eaton,  144  U.  a  677.  31 
L.  ed.  591,  12  Sup.  Ct  Rep.  764 :  Cahe  v. 
United  States,  152  U.  S.  211,  38  L.  ad.  415, 
14  Sup.  Ct  Rep.  513. 

The  plea  of  former  acquittal  as  to  tht 
offense  charged  in  the  third  and  sersstl 
counts  of  the  indictment  showed  a  fbrvn 
indictment  and  trial  for  and  acquittal  of  the 
offense,  and  this  plea  was  not  avoided  ky 
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the  repticati<»i,  and  the  demurra'  to  the 
replication  should  have  been  sustained. 
Placing  the  defendant  on  trial  again  for 
the  offense  alleged  was  in  violation  of  the 
6th  article  of  Amendment  to  the  Federal 
Ck>nstitution. 

Baldtoin  v.  Bank  of  Newbury,  1  Wall. 
234,  17  L.  ed.  534;  Mechanics*  Bank  v.  Bank 
of  Columbia,  5  Wheat.  326,  6  L.  ed.  100; 
Ford  T.  Williams,  21  How.  289,  16  L.  ed. 
38;  New  Jersey  Steam  Nav,  Co,  v.  Mer- 
chants* Bank,  6  How.  381,  12  L.  ed.  481; 
Commercial  Bank  v.  Frenohi  21  Pick.  486, 
32  Am.  Dec.  280;  Dugwn  t.  United  Btates, 
3  Wheat.  172,  4  L.  ed.  362;  Btate  t.  Cooper, 
13  N.  J.  L.  361,  25  Am.  Dec  490;  Hurst  v. 
State,  86  Ala.  604,  11  Am.  St  R^.  79,  6 
So.  120;  Cooley,  Ck>n8t  Lim.  7th  ed.  p.  470; 
People  v.  M'Oowan,  17  Wend.  386;  Monroe 
V.  Btate,  111  Ala.  16.  20  So.  034;  United 
Btates  V.  Lee,  4  Cranch,  0.  C.  446,  Fed.  Cas. 
No.  15,586;  United  Btate9  t.  BmU,  163  U.  S. 
662,  41  L.  ed.  300,  16  Sop.  Ot  Bep.  1192; 
United  Btates  v.  Niokenon,  17  How.  204, 
15  L.  ed.  219;  Mitchell  T.  State,  42  Ohio 
St  384;  Camfhell  v.  State,  9  Yerg.  333,  30 
Am.  Dec.  417;  State  v.  Martin,  30  Wis.  216, 
11  Am.  Rep.  567;  Stuart  v.  Com.  28  Gratt 
950;  Guenther  v.  People,  24  N.  Y.  100; 
Morris  v.  State,  8  Smedes  &  M.  762;  State 
V.  Kattlemann,  35  Mo.  105;  State  y.  Kittle, 
2  Tyler  (Vt.)  471;  Dealy  v.  United  States, 
152  U.  S.  539,  38  L.  ed.  545,  14  Sup.  Ct. 
Rep.  680. 

There  was  no  evidence  to  go  to  the  jury 
that  Burton  made  any  agreement  to  receive 
compensation  for  services  to  prevent  the  is- 
suance of  a  fraud  order.  Therefore  the 
court  erred  in  submitting  to  the  jury  the 
question  whether  Burton  made  such  agree- 
ment. 

Whatever  the  agreement  was  which  Bur- 
ton made  to  receive  compensation  from  the 
Rialto  Grain  &  Securities  Ck>mpany  for 
services,  such  agreement  was  not  made  in 
the  state  of  Missouri,  and  the  defendant 
was  deprived  of  his  constitutional  right  to 
be  tried  in  the  state  and  district  where  the 
agreement  was  made,  contrary  to  §  2,  article 
3,  of  the  Constitution  and  of  the  6th  Amend- 
ment thereof. 

Tayloe  v.  Merchants*  F.  Ins.  Co.  9  How. 
390,  13  L.  ed.  187;  Patrick  v.  Bowman,  149 
U.  S.  411,  37  L.  ed.  790,  13  Sup.  Ct.  Rep. 
811,  866;  12  Enc.  PI.  &  Pr.  pp.  239,  240; 
Re  Burr,  4  Cranch,  470,  2  L.  ed.  684;  Re 
PaUiser  {Palliser  v.  United  States)  136 
U.  S.  257,  34  L.  ed.  514,  10  Sup.  Ct.  Rep. 
1034;  Homer  v.  United  States,  143  U.  S. 
212,  36  L.  ed.  129,  12  Sup.  Ct.  Rep.  407; 
Landa  v.  State,  26  Tex.  App.  580,  10  S.  W. 
218;  United  Btates  v.  Fowkes,  3  C.  C.  A. 
394,  3  U.  S.  App.  247,  53  Fed.  13;  United 
States  v.  Dietrich,  126  Fed.  664;  Eliason  v. 
202  U.  8. 


Henahaw,  4  Wheat  226,  4  L.  ed.  556;  First 
Nat.  Bank  v.  Hall,  101  U.  S.  43,  25  L.  ed. 
822;  Minneapolis  d  St.  L.  R.  Co.  v.  Colum- 
bus Rolling  Mill,  119  U.  S.  151,  30  L.  ed. 
377,  7  Sup.  Ct.  Rep.  168;  Chitty,  Contr. 
nth  Am.  ed.  15,  note  /;  Christian  d  C. 
Orocery  Co.  v.  Bienville  Water  Supply  Co. 
106  Ala.  124,  17  So.  352;  Tennessee  Coal, 
Iron,  d  R.  Co.  v.  Pierce,  26  C.  0.  A.  632, 
52  U.  S.  App.  355,  81  Fed.  81^;  Seitz  v. 
Brewers*  Refrigerating  Maoh.  Co.  141  U. 
S.  510,  35  L.  ed.  837,  12  Sup.  Ct  Rep.  46. 

The  agreonent  of  the  defendant  with  the 
Rialto  company  was  for  service  by  the 
month,  and,  no  service  in  the'  department 
having  been  rendered  during  the  period  cov- 
ered by  the  payment  made  March  26th,  tdiere 
was  no  offense  in  the  receipt  of  that  pay- 
ment. 

Davis  V.  Preston,  6  Ala.  83;  Matthews  v. 
Jenkins,  80  Va.  463;  La  Coursier  v.  Rus- 
sell, 82  Wis.  265,  52  N.  W.  176;  Benedict 
V.  United  States,  176  U.  S.  357,  44  L.  ed. 
503,  20  Sup.  Ct.  Rep.  458;  Re  Nielsen,  131 
U.  S.  168,  33  L.  ed.  122,  9  Sup.  Ct.  Rep. 
672. 

The  defendant  was  not  subject  to  trial  and 
punishment  as  for  separate  offenses  in 
agreeing  to  receive  and  receiving  compensa- 
tion for  the  services  charged  in  the  indict- 
ment to  have  been  rendered  by  him. 

2  Bishop,  New  Crim.  Proc.  §  55;  1 
Bishop,  New  Crim.  Proc.  §  436;  State  v. 
Jones,  106  Mo.  302,  17  S.  W.  366. 

The  juror,  William  V.  Jones,  was  dis- 
qualified because  he  had  formed  and  still  re- 
tained an  opinion  as  to  the  guilt  or  in- 
nocence of  the  defendant,  an  opinion  which 
was  the  result  of  reading  the  reports  of  the 
former  trial,  which  reports  he  believed  to 
be  true;  and  the  challenge  to  him  should 
have  been  sustained. 

Lewis  V.  United  States,  146  U.  S.  370,  36 
L.  ed.  1011,  13  Sup.  Ct.  Rep.  136;  Williams 
V.  United  States,  35  C.  C.  A.  369,  93  Fed. 
396. 

ihe  letters  of  Houts,  Evans,  Warner,  and 
Fravel,  and  the  accompanying  circulars  and 
booklets,  all  of  which  were  read  in  full,  to 
the  jury,  were  incompetent  and  irrelevant 
as  against  the  defendant,  as  he  had  no 
knowledge  of  them  whatever,  and  their  con- 
tents were  not  necessary  to  show  the  fact 
that  some  matter  was  pending  in  the  depart- 
ment against  the  Rialto  Grain  &  Securities 
Company. 

Tappan  v.  Beardsley,  10  Wall.  427,  19  L. 
ed.  947. 

Mr.  B.  P.  Waggoner  also  argued  the 
cause,  and,  with  Messrs.  John  F.  Dillon, 
Harry  Hubbard,  F.  W.  Lehmann,  W.  H. 
Rossington,  W.  Knox  Haynes,  and  W.  P, 
Hackney,  filed  a  brief  for  plaintiff  in  error: 

The  act  of  1864,  now  Rev.  Stat  §  1782, 
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U^  S.  Comp.  Stat.  1901,  p.  1212,  is  in  con- 
flict with  the  fundamental  idea  on  whicli 
our  whole  Federal  government  is  founded, 
«|0..*  That  the  Federal  government  is  a  gov- 
ernment of  limited  powers,  with  duties  de- 
fined and  restrictions  imposed,  and  no  au- 
thority is  lodged  anywhere  to  change  those 
duties  or  restrictions,  except  the  power  re- 
served by  the  people. 

CJooley,  Const.  Lim.  7th  ed.  11;  Martin 
V.  Hunter,  1  Wheat.  304,  4  L.  ed.  97 ;  Ahle- 
man  v.  Booth,  21  How.  519,  16  L.  ed.  174; 
Ew  parte  Virginia,  100  U.  S.  361,  26  L.  ed. 
684;  Kilhoum  v.  Thompson,  103  U.  S.  182, 
26  L.  ed.  383. 

By  the  Constitution,  there  has  been  dele- 
gated express  power  to  each  House  to  pun- 
ish its  own  members  in  such  manner  as,  in 
its  wisdom,  is  just  and  proper,  and,  by  "the 
concurrence  of  two  thirds,  to  expel  a  mem- 
ber." 

Kilhoum  v.  Thompson,  supra;  1  JStory, 
Const.  4th  ed.,  589. 

When  the  Constitution  defines  the  circum- 
stances under  which  a  right  may  be  exer- 
cised or  a  penalty  imposed,  the  specifica- 
tion is  an  implied  prohibition  against  leg- 
islative interference  to  add  to  the  condition, 
or  to  extend  the  penalty  to  other  cases. 

Lotoe  V.  Com.  3  Met.  (Ky.)  241*  Falloon 
V.  Clark,  61  Kan.  127,  58  Pac.  990;  Brovm 
▼.  Orover,  6  Bush,  3;  Thomas  v.  Owens,  4 
Md.  190;  Com,  v.  Williams,  79  Ky.  42,  42 
Am.  Rep.  204;  Bheehan  v.  Scott,  145  Cal. 
684,  79  Pac.  350;  Rison  v.  Farr,  24  Ark. 
161,  87  Am.  Dec.  52;  State  ex  tel.  Allison 
T.  Blake,  57  N.  J.  L.  8,  25  L.RJ^..  480,  29 
Atl.  417;  State  ew  rel.  Kimball  v.  Hendee, 
57  N.  J.  L.  307,  30  Atl.  894 ;  Cooley,  Const. 
Law,  5th  ed.  753;  Cooley,  Const.  Lim.  7th 
ed.  p.  99. 

A  right  conferred  by  the  Constitution  is 
beyond  the  reach  of  legislative  interference. 
If  it  were  not  so,  there  would  be  nothing 
stable;  there  would  be  no  security  for  any 
right.  It  is  in  the  nature  of  a  constitutional 
grant  of  power  or  privileges  that  it  cannot 
be  taken  away  by  any  authority  known  to 
government.  It  involves  a  prohibition  o>f 
interference  with  it« 

McCafferty  v.  Ouyer,  59  Pa.  109. 

No  legislation  is  appropriate  which  would 
conflict  with  the  implied  prohibitions  upon 
Congress.  They  are  as  obligatory  as  the  ex- 
press prohibitions. 

Ew  parte  Virginia,  supra. 

The  jurisdiction  of  each  House  to  decide 
upon  the  election  returns  and  qualifications 
of  its  own  members  is  supreme  and  exclu- 
sive. 

1  Story,  Const.  $  833,  p.  584;  1  Kent, 
Com.  235;  People  em  rel,  Hatzel  ▼.  Ball, 
80  N.  Y.  121;  State  v.  Qilmore,  20  Kan. 
651,  27  Am.  Rep.  180;  State  9m  relL  Atty. 
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Qen.  v.  TomUnson,  20  Elan.  703;  Roihertsem 
V.  State,  109  Ind.  92,  10  N.  E.  582,  M3; 
State  ex  rel.  Brooks  ▼.  Baxter,  28  Ark.  129; 
People  ex  rel,  Drake  v.  Uahaney,  13  Mi^ 
482 ;  Dalton  v.  State,  43  Ohio  St  68D,  3  K. 
E.  685. 

Wlienever  a  question  arises  oonoeming  Us 
constitutionality  of  a  particular  power,  the 
first  question  is  whether  the  power  is  ex- 
pressed in  the  Constitution.  If  it  is.  tbe 
question  is  decided.  If  it  is  not  expressed, 
the  next  inquiry  must  be  whether  it  is  prop- 
erly an  incident  to  an  express  power,  tad 
necessary  to  its  execution.  If  it  is,  then  it 
may  be  exercised  by  Congress.  If  not.  Con- 
gress cannot  exercise  it. 

United  States  v.  Harris,  106  U.  S.  636,  27 
L.  ed.  292,  1  Sup.  Ct.  Rep.  601. 

The  sovereignty  to  be  created  was  to  H 
limited  in  its  powers  of  legislation,  simL  if 
it  passed  a  law  not  authorized  by  its  enu- 
merated powers,  it  was  not  to  be  regarded  u 
the  supreme  law  of  the  land ;  nor  were  tbt 
state  judges  botknd  to  carry  it  into  effect 

Ableman  t.  Booth,  21  How.  519,  16  L 
ed.  174. 

A  state  has  no  voice  whatever,  under  tht 
Constitution,  in  prescribing  the  qualiltea- 
tions  of  a  Senator. 

Re  Trumbull,  Taft,  Elec  Cas.  228;  Jti 
Ames,  Taft,  Elec.  Cas.  375. 

If  a  Senator  is  not  an  officer  of  the  United 
States,  in  the  sense  of  the  Constitntiosi, 
clearly  he  may  not  be  coerced,  or  punisM 
for  his  refusal  to  obey  the  requirements  of 
an  act  of  Congress  relative  to  the  dischargv 
of  his  duties  as  United  States  Senator. 

United  States  v.  Qermaine,  99  U.  S.  516, 
25  L.  ed.  483 ;  United  States  t.  J/oimI.  124 
U.  S.  307,  31  L.  ed.  464.  8  Sup.  Ct  Rep. 
505;  United  States  v.  Smith,  124  U.  S.  SSt, 
31  L.  ed.  536,  8  Sup.  Ct  Rep.  595;  Rt 
Green  {Fitzgerald  v.  Qreen)  134  U.  a  377. 
33  L.  ed.  951^  10  Sup.  Ct.  Rep.  586;  If^ 
Pherson  v.  Blacker,  146  U.  8.  35,  36,  36  L  ei 
877,  878,  13  Sup.  Ct  Rep.  3;  Kent^tdtf  v. 
Dennison,  24  How.  107,  16  L.  ed.  729. 

"Each  House"  has  the  power  to  tuBBMe 
witnesses,  and  the  same  power  as  the  conrti 
to  enforce  its  mandates,  and  may  detcrmiat 
for  itself  the  same  question  which  Coagnm, 
by  the  act  of  1864,  has  attempted  to  delt- 
gate  to  the  judiciary  to  determine. 

Re  Chapman,  166  U.  S.  661,  41  L  ed. 
1164,  17  Sup.  Ct.  Rep.  677. 

The  Senate  necessarily  poesecses  iks  in- 
herent power  of  setf-proteetioiL 

Id,,  166  U.  8.  668,  669,  41  L.  ed.  IW 
1159,  17  Sup.  Ct  Rep.  677. 

Where  the  means  for  the  ezerdst  of  s 
granted  power  are  given,  no  other  or  dif 
ferent  means  can  be  implied,  as  beiif  ■*>* 
effectual  or  convenient 

Ooo^y,  Const  Lim.  7th  ad.  98. 
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Congress  has  no  constitutional  power,  by 
legislation,  to  place  any  limitations  or  re- 
strictions upon  his  official  conduct  as  Sena- 
tor, and  make,  by  force  of  the  statute,  such 
conduct  a  crime  which  would  not  be  a  crime 
if  he  were  not  a  Senator. 

1  The  Federalist,  p.  357,  No.  44;  p.  273, 
No.  48. 

The  nature  of  the  employed  power  exer- 
cised as  a  means  must  be  legitimate;  in 
other  words,  no  power  will  be  employed  as 
a  means  to  an  end  which  is  not  legitimate, — 
that  is,  not  within  the  powers  granted  by 
the  Constitution.  The  ancillary  legislation 
must  be  a  necessary  and  proper  means  to 
accomplish  an  end  which  is  clearly  constitu- 
tionaL 

1  Tucker,  Const.  P.  368;  M*Culloch  v. 
Maryland,  4  Wheat.  316,  4  L.  ed.  579. 

The  express  power  conferred  excludes  the 
idea  of  any  implied  power  not  necessary  and 
proper  for  carrying  into  execution  the  ex- 
press power. 

Anderson  v.  Dunn,  6  Wheat.  233,  5  L.  ed. 
249. 

While  the  act  does  not  in  terms  provide 
lor  forfeiture  of  office,  or  expulsion,  it  ro- 
qoires  a  judgment,  upon  conviction,  that  the 
person  convicted  shall  be  "rendered  forever 
hereafter  incapable  of  holding  any  office  of 
honor,  profit,  or  trust  under  the  government 
of  the  United  States."  The  effect  of  the 
judgment,  if  the  act  is  valid,  is  to  expel  the 
Senator  from  the  Senate. 

Lowe  V.  Com.  3  Met.  (Ky.)  241. 

Assistant  Attorney  General  Robb  argued 
the  cause  and  filed  a  brief  for  defendant  in 
error: 

The  effect  of  granting  a  new  trial  is  to 
nullify  entirely  the  proceedings  at  the  for- 
mer trial. 

Trono  v.  United  States,  199  U.  S.  521, 
ante,  292,  26  Sup.  Ct.  Rep.  121. 

When  acceptance  of  a  proposal  is  made  by 
letter  or  telegram,  the  contract  is  complete 
the  moment  the  letter  is  mailed  or  the  tele- 
gram despatched,  the  lex  loci  contractus  be- 
ing the  place  where  the  letter  or  telegram 
is  mailed  or  despatched. 

Tayloe  v.  Merchants*  F.  Ins.  Co.  9  How. 
390,  13  L.  ed.  187;  Patrick  v.  Bowman,  149 
U.  S.  424,  37  L.  ed.  794,  13  Sup.  Ct.  Rep. 
811,  866;  Oarrettson  v.  North  Atchison 
Bank,  47  Fed.  867;  Pheniw  Ins.  Co.  v. 
Bchultz,  25  C.  C.  A.  453,  42  U.  S.  App.  483, 
80  Fed.  343;  Hammond,  Contr.  $  42,  note 
22. 

The  charge  of  the  court  set  the  entire  case, 
as  presented  by  the  evidence,  fairly  and  sub- 
stantially before  the  jury.  This  was  suf* 
fident. 

Chicago  d  N.  W.  R.  Co.  v.  Whitton,  13 
Wall.  270,  290,  20  L.  ed.  671,  678;  Tweed's 
202  V.  8. 


Case  {Flanders  v.  Tweed)  16  Wall.  516,  21 
L.  ed.  392. 

Those  only  are  officers  of  the  United 
States  in  a  constitutional  sense,  and  in  the 
sense  in  which  those  words  are  employed  in 
the  statutes,  who  hold  their  places  by  vir- 
tue of  an  appointment  by  ike  President,  or 
a  court  of  law,  or  the  head  of  a  depart- 
ment. 

United  States  v.  Qermaine,  99  U.  S.  608, 
25  L.  ed.  482;  United  States  v.  Mouat,  124 
U.  S.  307,  31  L.  ed.  464,  8  Sup.  Ct.  Rep. 
505 ;  United  States  v.  Smith,  124  U.  S.  532, 
31  L.  ed.  636,  8  Sup.  Ct.  Rep.  595;  17 
Ops.  Atty.  Gen.  419. 

The  agreement  to  receive  and  the  receipt 
of  compensation  for  the  alleged  services  con- 
stituted two  offenses. 

Clune  V.  United  States,  169  U.  S.  590, 
595,  40  L.  ed.  269,  271,  16  Sup.  Ct.  Rep.  126; 
United  States  v.  Rindskopf,  6  Biss.  269, 
Fed.  Cas.  No.  16,166. 

The  plenary  authority  of  Congress  to  pro- 
tect the  Executive  Department  was  asserted 
in  Public  Clearing  House  v.  Coyne,  194  U. 
S.  497,  48  L.  ed.  1092,  24  Sup.  Ct.  Rep. 
789,  where  it  was  held  that,  in  case  of  con- 
flict, the  rights  of  the  individual  must  give 
way  to  the  rights  of  the  public. 

The  evident  purpose  of  Congress  in  all 
this  class  of  legislation  has  been  to  pro- 
mote efficiency  and  integrity  in  the  dis- 
charge of  official  duties,  and  to  maintain 
proper  discipline  in  the  public  service. 
Clearly  such  a  purpose  is  within  the  scope 
of  legislative  power. 

Ex  parte  Curtis,  106  U.  S.  371,  373,  27  L. 
ed.  232,  234,  1  Sup.  Ct.  Rep.  381. 

In  United  States  v.  Newton,  9  Mackey, 
226,  the  supreme  court  of  the  District  of 
Columbia  held  that  §  12  of  the  civil  service 
act,  which  prohibits  persons  from  solicit- 
ing or  receiving  political  contributions  in  any 
room  or  building  officially  occupied  by  any 
United  States  officer  or  employee,  etc.,  ap- 
plied to  private  citizens  as  well  as  officials, 
and  was  not  an  unconstitutional  abridg- 
ment of  the  citizen's  right  of  speech  and 
action:  the  government  having  a  nght  to 
prescribe  rules  of  conduct,  not  only  for  of- 
ficers and  employees,  but  for  all  persons 
visiting  such  places. 

Unless  Congress  can  define  and  punish  of- 
fenses committed  by  Senators  and  Repre- 
sentatives in  their  official  capacity,  the  gov- 
ernment is  absolutely  at  the  mercy  of  cor- 
rupt members,  for  no  other  body  can.  That 
Congress  can  do  so  arises  from  the  fact  that 
all  legislative  power  conferred  upon  the  Fed- 
eral government  is  vested  in  it.  From  the 
foundation  of  the  government  this  has  been 
held  to  include  the  power  to  enact  penal 
legislation,  such  legislation  being  necessary 
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and  proper  to  carry  into  execution  the  pow- 
ers delegated. 

OniUd  States  v.  Coombs,  12  Pet.  72,  9 
L.  ed.  1004;  United  States  v.  Fox,  95  U. 
S.  670,  24  L.  ed.  538;  Frisbie  v.  United 
States,  157  U.  S.  166,  39  L.  ed.  659,  15  Sup. 
Ct.  Rep.  586. 

Mr.  Justice  Hart  aw  delivered  the  opinion 
of  the  court: 

This  criminal  prosecution  is  founded  upon 
the  following  sections  of  the  Revised  Stat- 
utes: 

"Sec  3929  (U.  S.  Comp.  SUt.  1901,  p. 
2686).  The  Postmaster  General  may,  upon 
evidence  satisfactory  to  him  that  any 
person  or  company  is  engaged  in  conducting 
any  lottery,  gift  enterprise,  or  scheme  for 
the  distribution  of  money,  or  of  any  real  or 
personal  property  by  lot,  chance,  or  drawing 
of  any  kind,  or  tnat  any  person  or  company 
is  conducting  any  other  scheme  or  device 
for  obtaining  money  or  property  of  any  kind 
through  the  mails  by  means  of  false  or 
fraudulent  pretenses,  representations,  or 
promises,  instruct  postmasters  at  any  post 
office  at  which  registered  letters  arrive  di- 
rected to  any  such  person  or  company, 
.  .  .  whether  such  agent  or  representa- 
tive is  acting  as  an  individual  or  as  a  firm, 
bank,  corporation,  or  association  of  any 
[359]  kind,  to  return  all  such  'registered  letters  to 
the  postmaster  at  the  office  at  which  they 
were  originally  mailed  with  the  word 
'fraudulent'  plainly  written  or  stamped  up- 
on the  outside  thereof;  and  all  such  letters 
so  returned  to  such  postmasters  shall  be  by 
them  returned  to  the  writers  thereof,  imder 
such  r^^ations  as  the  Postmaster  General 
may  prescribe.  ..."  By  the  act  of 
'March  2d,  1895,  chap.  191,  this  section  was 
extended  and  made  applicable  to  all  letters 
or  other  matter  sent  by  mail."  28  Stat,  at 
L.  963,  964,  U.  S.  Comp.  Stat.  1901,  pp. 
3178,  2688. 

"Sec.  4041.  The  Postmaster  General  may, 
upon  evidence  satisfactory  to  him  that  any 
person  or  company  is  engaged  in  conduct- 
ing any  lottery,  grift  enterprise,  or  scheme 
for  the  distribution  of  money  or  of  any  real 
or  personal  property  by  lot,  chance,  or  draw- 
ing of  any  kind,  or  that  any  person  or  com- 
pany is  conducting  any  other  scheme  for 
obtaining  money  or  property  of  any  kind 
through  the  mails  by  means  of  false  or 
fraudulent  pretenses,  representations,  or 
promises,  forbid  the  payment  by  any  post- 
master to  said  person  or  company  of  any 
postal  money  orders  drawn  to  his  or  its  or- 
der or  in  his  or  its  favor,  or  to  the  agent 
of  any  such  person  or  company,  whether 
such  agent  is  acting  as  an  individual  or  as 
a  firm,  bank,  corporation,  or  association  of 
any  kind,  and  may  provide  by  regulation  for 
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the  return  to  the  remitters  of  the 
named  in  such  mon^  orders.  ..."  26 
Stat,  at  L.  466,  chap.  908,  U.  &  Comp.  Sut. 
1901,  p.  2749. 

"Sec  1782  (U.  S.  Comp.  SUt.  1901,  p. 
1212).  No  Senator,  Representatire,  or 
Delegate,  after  his  election  and  duriag  lui 
continuance  in  office,  and  no  bead  of  a  dr> 
partment,  or  other  officer  or  clerk  in  thi 
employ  of  the  government,  shall  reodve  or 
agree  to  receive  any  compensation  wbstcrer, 
directly  or  indirectly,  for  any  servien  rcs- 
dered,  or  to  be  rendered,  to  any  perfoa, 
either  by  himself  or  another,  in  relattoa  to 
any  proceeding,  contract,  claim,  eontroreny, 
charge,  accusation,  arrest,  or  other  mattff 
or  thing  in  which  the  United  States  is  a 
party,  or  directly  or  indireedy  interttied, 
before  any  department,  oourt-martial,  bu- 
reau, officer,  or  any  civil,  military,  or  naval 
commission  whatever.  Every  person  oflead- 
ing  against  this  secticm  ^all  be  deiiil 
gmlty  of  a  misdemeanor,  *and  shall  be  is- [Mil 
prisoned  not  more  than  two  years,  sad 
fined  not  more  than  ten  thousand  doUart, 
and  shall,  moreover,  by  conviction  therefor, 
be  rendered  forever  thereafter  incapable  of 
holding  any  office  of  honor,  trust,  or  proit 
under  the  government  of  the  United  Statet." 
13  Stat,  at  L.  123,  chap.  119. 

The  plaintiff  in  error  was  indicted  in  tht 
district  court  of  the  United  Statet  for  the 
eastern  district  of  Missouri  for  a  violatioa 
of  {  1782,  the  offense  being  alleged  to  have 
been  committed  at  St.  Louis.  The  accused 
was  found  guilly,  and,  on  writ  of  error*  tbe 
judgment  was  reversed  by  this  court,  and  a 
new  trial  ordered,  upon  the  ground,  amoaf 
others,  that,  according  to  the  facts  die- 
cloe»d  in  that  case,  the  offentt  charged  was 
not  committed  in  the  state  of  MisMiiri, 
where  the  accused  was  tried.  196  U.  S.  2S3, 
49  L.  ed.  482,  25  Sup.  Ct  Rep.  243. 

Subsequently,  the  defendant  was  tried  m- 
der  a  new  indictment  (the  present  one) 
charging  him  with  certain  violations  of  | 
1782.  The  indictment  contained  ei^bt 
counts.  Stating  the  case  now  only  in  a  gen- 
eral way,  the  first,  second,  fourth,  sixth,  and 
eighth  counts  charged,  in  substance,  that 
the  defendant,  a  Senator  oi  the  UnitW 
States,  had  agreed  to  receive  oompenaatioa, 
namely,  the  sum  ot  $2,500,  for  servieet  to  be 
rendered  by  him  for  the  Rialto  Grain  k 
Securities  Company,  a  corporation  (to  be 
hereafter  called  the  Rialto  Company  K  is 
relation  to  a  proceeding,  matter,  and  tkinft. 
in  which  the  United  States  was  intereetetf, 
before  the  Postoffice  Department,  thiom 
coimts  differing  only  as  to  the  natnrt  of 
the  interest  which  the  United  SUto*  M 
in  such  proceeding,  matter,  and  thing:  ««• 
of  the  counts  alleging  thai  the  rniteil 
States  was  directly,  others  that  it  vas  ia- 
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directly,  interested  in  such  proceeding,  mat- 
ter, and  thing.  The  third,  fifth,  and  sev- 
•  enth  counts  charged  that  the  defendant  did 
receive  compensation  to  the  amount  of  $500 
for  the  services  alleged  to  have  been  so  ren- 
dered by  him,  those  three  counts  differing 
only  as  to  the  nature  of  the  interest,  wheth- 
er direct  or  indirect,  which  the  United 
States  had  in  the  allegea  proceeding,  mat- 
ter, and  thing  before  the  Postoffice  Depart- 
ment. 

Bl]  *The  defendant  demurred  to  each  count. 
The  government,  at  that  stage  of  the  prose- 
cution, dismissed  the  indictment  as  to  the 
fourth  and  fifth  counts  and  the  court  over- 
ruled the  demurrer  as  to  all  the  other 
counts.  The  accused  filed  a  plea  in  bar  to 
the  third  and  seventh  counts.  To  that  plea 
the  government  filed  an  answer,  to  which 
we  will  advert  hereafter.  A  demurrer  to 
that  answer  was  overruled,  and,  defendant 
declining  to  plead  further,  the  plea  in  bar 
was  denied.  He  was  then  arraigned,  tried, 
and  found  guilty  on  the  first,  second,  third, 
sixth,  seventh,  and  eighth  counts.  No  judg- 
ment or  sentence  was  pronoimced  on  the 
first,  second,  and  eighth  counts,  because 
they  covered  the  transaction  and  offense 
mentioned  in  the  sixth  count.  And  as  the 
third  count  covered  the  transaction  and  of- 
fense embraced  by  the  seventh  count,  no 
judgment  or  sentence  was  pronounced  on  it. 
On  the  sixth  count  the  defendant  was 
sentenced  to  be  imprisoned  for  six  months 
in  the  county  jail  and  to  pay  a  fine  of 
$2,000;  on  the  seventh,  to  be  imprisoned 
for  six  months  in  the  county  jail  and  fined 
$500.  It  was  declared  or  recited  in  the 
judgment  on  each  of  those  counts  that  the 
accused,  by  his  conviction,  '4s  rendered  for- 
ever hereafter  incapable  of  holding  any  of- 
fice of  honor,  trust,  or  profit  under  the 
government  of  the  United  States." 

It  will  be  well  to  l>ring  out  fully  the  alle- 
gations of  the  two  counts  upon  which  the 
sentences  were  based.  They  will  show  the 
nature  of  the  proceeding,  matter,  or  thing 
before  the  PostoflSce  Department,  in  respect 
of  which  the  defendant  was  indicted. 

The  sixth  count  alleged  that  on  the  18th 
day  of  November,  1G02,  the  defendant  )¥as  a 
Senator  of  the  United  States  from  the  state 
of  Kaniiaii,  having  been  theretofore  elected 
for  a  term  of  six  years,  expiring  on  the 
4th  day  of  March,  1907, .  and  the  Rialto 
Company  was  a  corporation  engaged  in  the 
business  of  buying,  selling,  and  dealing  in 
grain  and  securities,  having  its  principal 
offices  at  the  city  of  St.  Louis,  Missouri; 
that  before  and  on  the  above  day  there  was 

B2]  pending  before  *the  Postoffice  Department  of 
the  United  States,  and  before  the  then  Post- 
master General  of  the  said  United  States,  a 
certain  proceeding  in  which  the  United 
202  V.  S. 


States  was  then  indirectly  interested,  for  de- 
termining the  question  whether  that  corpo- 
ration was  engaged  in  conducting  a  scheme 
for  obtaining  money  through  the  mails  of 
the  said  United  States,  by  means  of  false 
and    fraudulent  pretenses,   representations, 
and  promisee,  made  by  the  said  corporation, 
and  whether  the  said  Postmaster  General 
should  instruct  the  postmaster  at  the  post- 
office  at  St.  Louis,  the  same  then  being  a 
postoffice  at  which  registered  letters  were 
then  arriving,  directed  to  the  said  corpora- 
tion, to  return  all  such  letters  to  the  post- 
masters at  the  several  postoffices  at  which 
they  were  or  should  thereafter  be  originally 
mailed,  with  the  word  ''fraudulent"  plainly 
written  or  stamped  upon  the  outside  thereof, 
to  be  by  such  postmasters  returned  to  the 
writers  thereof  under  the  regulations  of  the 
said  Postoffice  Department,  and  in  the  same 
manner  to  dispose  of  all  other  letters  and 
matter  sent  by  mail  to  the  said  postoffice  di- 
rected to  the  said  corporation,  "all  of  which 
the   said   Postmaster   General   might   then 
have  lawfully  done,  upon  evidence  satisfac- 
tory to  him  that  the  said  corporation  was 
engaged  in  conducting  such  a  scheme  to  de- 
fraud as  that  in  this  count  mentioned ;  and, 
further,  that  before  and  on  the  day  in  this 
count  first  aforesaid  the  facts  pertaining  to 
the  questions  in  this  count  mentioned  were 
under  investigation  by  the  said  Postoffice  De- 
partment and  the  said  Postmaster  General 
and,  on  that  day,  were  still  undetermined 
by  the  said  Postmaster  General.    And  the 
grand    jurors    aforesaid,    upon    their    oath 
aforesaid,  do  further  present  that  the  said 
Joseph  Ralph  Burton,  Senator,  as  in  this 
count  of  this  indictment  aforesaid,  on  the 
said  18th  day  of  November,  in  the  year  of 
our  Lord  nineteen  hundred  and  two,  after 
his  said  election  as  such  Senator,  and  dur- 
ing his  continuance  in  office  as  such  Senator, 
at  St.  Louis,  aforesaid,  in  the  division  and 
district  aforesaid,    then   well   knowing .  the 
proceedings    in    this    coimt    mentioned,    in 
which  the  United  States  was  then  indirectly 
interested,  to  be,  *as  it  then  still  was,  pend-  [363] 
ing  as  last  aforesaid,  before  the  said  Post- 
office  Department  and  the  said  Postmaster 
General,    and    undetermined    by    the    said 
Postmaster  General,  and  then  well  knowing 
the  character  of  that  proceeding,  and  that 
the  said  United  States  was  then  indirectly 
interested   in  the  same  proceeding  as  last 
aforesaid,   and  then  well  knowing  all   the 
premises  in  this  count  set  forth,  unlawfully 
did  agree  with  the  said  Rialto  Grain  &  Se- 
curities Company,  corporation  as  aforesaid, 
by  and  through  its  officers,  agents,  and  at- 
torneys, to  receive  directly  from  that  cor- 
poration, through  its  officers,  agents,  and  at- 
torneys, certain  other  compensation,  to  wit, 
the  sum  of  $2,500,  lawful  money  of  the  said 
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United  States,  for  certain  services  to  be 
rendered  by  him,  the  said  Joseph  Ralph 
Burton,  to  the  said  corporation,  in  relation 
to  the  last-mentioned  proceeding,  in  which 
the  said  United  States  was  then  indirectly 
interested  as  aforesaid,  before  the  said  Post- 
oflSce  Department  and  before  the  said  Post- 
master General,  while  the  same  proceeding 
was  and  should  still  be  pending  before  the 
said  PostoflSce  Department  and  the  said 
Postmaster  General,  and  still  undetermined 
by  the  said  Postmaster  General,  and  after 
his,  the  said  Joseph  Ralph  Burton's,  said 
election  as  such  Senator,  and  during  his 
continuance  in  oflSce  as  such  Senator, — ^that 
is  to  say,  services  consisting  of  his,  the  said 
Joseph  Ralph  Burton's,  appearing  before 
the  said  Postoffice  Department  and  before 
the  said  Postmaster  General,  the  Chief  Post- 
office  Inspector,  and  the  Assistant  Attorney 
General  for  said  Postoffice  Department,  and 
other  officers  of  said  Postoffice  Department, 
as  an  agent  of,  and  attorney  for,  the  said 
corporation,  and  obtaining  information  for 
said  corporation  concerning  said  proceeding 
in  this  count  mentioned,  in  which  the  Unit- 
ed States  was  then  indirectly  interested,  and 
by  the  inflwence  of  his  presence  and  of  his 
office  as  such  Senator,  and  by  statements, 
representations,  and  persuasion,  inducing 
the  said  Postmaster  General  to  believe  that 
the  said  corporation  was  not  conducting  any 
such  scheme  to  defraud  as  that  last  above 
[364]  mentioned,  and  to  *put  a  stop  to  any  further 
investigation  of  the  questions  in  this  count 
mentioned  by  the  said  Postoffice  Department 
and  by  the  said  Postmaster  General,  and 
to  refrain  from  determining  the  same  ad- 
versely to  the  interests  of  the  said  corpora- 
tion, and  from  instructing  the  said  post- 
master at  the  said  postoffice  at  St.  Louis 
aforesaid  to  return  the  registered  letters, 
and  other  letters  and  matter  sent  by  nwil 
aforesaid  to  the  postmasters  at  the  postof- 
fiees  at  which  th^  were  or  should  there- 
after be  originally  mailed  as  aforesaid, 
with  the  word  'fraudulent'  plainly  written 
or  stamped  upon  the  outside  thereof,  as 
aforesaid,  to  be  by  such  postmasters  re- 
turned to  the  writers  thereof  as  aforesaid, 
and  also  from  forbidding  the  payment  to  the 
said  corporation,  by  the  said  postmaster  at 
the  postoffice  at  St.  Louis  aforesaid,  of 
postal  money  orders  drawn  to  its  order,  or 
in  its  favor.  And  so  the  grand  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say 
that  the  said  Joseph  Ralph  Burton,  at  the 
time  and  place,  and  in  manner  and  form  in 
this  count  of  this  indictment  aforesaid,  un- 
lawfully did  offend  against  {  1782  of  the  Re- 
vised Statutes  of  the  said  United  States, 
again^jt  the  peace  and  dignity  of  the  said 
United  States." 

The  seventh  coost  aU^ged  ^hat  on  the 
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said  26th  day  of  March,  in  the  year  of  o«r 
Lord  nineteen  hundred  and  three,  the  nai 
Joseph  Ralph  Burton,  then  still  bciog  a. 
Senator  of  the  said  United  States  for  the  Mid 
state  of  Kansas,  as  in  the  sixth  connt  of 
this  indictment  set  forth,  and  having,  after 
his  election  as  such  Senator,  and  dnriofr  bis 
continuance  in  office,  to  wit,  on  divers  dtjv 
betweei  the  said  18th  day  of  Xovember.  ia 
the  year  of  our  Lord  nineteen  hundred  aad 
two,  and  the  said  26th  day  of  March,  in  the 
year  of  our  Lord  nineteen  hundred  &nd 
three,  rendered  the  services  in  the  said  sixth 
count  described,  to  the  corporation  in  thit 
count  mentioned,  before  the  Postmaster 
General  of  the  said  United  States  and  belbrc 
the  said  Postoffice  Department,  aad  the 
same  having  been,  as  he,  the  said  Joseph 
Ralph  Burton,  when  so  rendering  the  tame, 
well  knew,  services  in  relation  to  the  *pr&-^ 
ceeding  described  in  the  said  sixth  couBt 
in  which  the  said  United  States  was  indi- 
rectiy  interested,  penoing,  as  he,  the  tsid 
Joseph  Ralph  Burton  also  w^  knew,  be- 
fore the  said  Postoffice  Department  aad 
Postmaster  General,  unlawfully  did,  after 
his  said  election  and  during  his  continuaDce 
in  office,  at  St.  Louis  aforesaid,  in  the  »sid 
eastern  division  of  the  said  easicm  district 
of  Missouri,  receive  directly  from  the  stid 
corporation,  through  its  officers,  agents,  aad 
attorneys,  certain  compensation  for  the  tasM 
services,  that  is  to  say  $500;  he,  the  nid 
Joseph  Ralph  Burton,  when  so  receiriBK 
such  compensation  for  the  said  servioe^.  «rU 
knowing  the  same  to  have  been  serviees  ii 
relation  to  a  proceeding  pending  before  s 
department  and  before  an  officer  of  the  fov- 
emment  of  the  said  United  States,  sad 
well  knowing  the  said  proeeediBg  to  have 
been  a  proceeding  in  which  the  said  United 
States  was  indirectly  interested,  and  oat 
pending  before  the  said  Postoffice  Depart- 
ment and  Postmaster  QeDeral,  and  nsdeter- 
mined  by  the  said  Poatmaatar  General,  ss 
in  the  ^aid  sixth  coiint  is  more  follj  «t 
forth :  against  the  peace  and  dignity  of  the 
said  United  States,  and  contraiy  to  the 
form  of  iht  statute  of  the  same  in  sneh  eut 
made  and  provided." 

Mq^ons  for  new  trial  and  In  arrert  ti 
judgment  having  been  denied  the  ease  vae 
brought  here  npcm  writ  of  error. 

1.  The  first  question  to  be  coasideftd  is 
wiiether  {  1782  is  repugnant  to  tSe  Osa* 
stitution  of  the  United  States.  This  qver 
tion  has  been  the  subject  oi  extended  dis- 
cusaion  by  counsel.  But  w<e  cannot  doaht 
the  authority  of  Congreaa  by  le^islatiaa  Is 
make  it  an  offense  agaiMt  the  Uaitsd 
SUtes  for  a  senator,  after  kia  election  sad 
during  his  continuance  in  oAet»  to  sgrsi 
to  receive  or  to  reeetre  eonpenntian  Iv 
serviota  to  be  rendered  or  fiiitirsd,  (•  taf 
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person,  before  a  department  of  the  govern- 
menty  in  relation  to  a  proceeding,  matter,  or 
thing  in  which  the  United  States  is  a  party 
or  directly  or  indirectly  interested. 

The  principle  that  imderlies  §  1782  is 
not  wholly  new  in  our  legislative  history. 
l]For  instance,  by  the  act  of  March  3d,  •1863 
(12  Stat,  at  L.  765,  chap.  92,  Rev.  Stat. 
1058,  U.  S.  Comp.  Stat.  1901,  p.  731),  it 
was  declared  that  members  of  Congress 
shall  not  practise  in  the  court  of  claims. 
Later,  Congress  by  statute  declared  that  no 
member  of,  or  delegate  to,  Congress,  shall, 
directly  or  indirectly,  himself  or  by  any 
other  person  in  trust  for  him,  or  for  his  use 
or  benefit,  or  on  his  account,  undertake,  ex- 
ecute, hold,  or  enjoy,  in  whole  or  in  part, 
any  contract  or  agreement  made  or  entered 
into  in  behalf  of  the  United  States,  by  any 
officer  or  person  authorized  to  make  con'- 
tracts  on  behalf  of  the  United  States;  and 
every  person  violating  this  section  was  to  be 
deemed  guilty  of  a  misdemeanor,  and  fined 
$3,000.  Rev.  Stat.  3739,  U.  S.  Comp.  Stat. 
1901,  p.  2608. 

Counsel  for  the  accused  insists  that  { 
1782  is  in  conflict  with  the  fundamental 
idea  of  the  Federal  system;  namely,  that 
the  government  is  one  "of  limited  powers, 
with  duties  and  restrictions  imposed,  and 
no  authority  is  lodged  anywhere  to  change 
those  duties  or  restrictions,  except  the  pow- 
er reserved  by  the  people."  The  proposi- 
tion here  stated  is  certainly  not  to  be  dis- 
puted; for  it  is  settled  doctrine,  as  declared 
by  Chief  Justice  Marshall,  and  often  re- 
peated by  this  court,  that  "the  government, 
then,  of  the  United  States,  can  claim  no 
powers  which  are  not  granted  to  it  by  the 
Constitution,  and  the  powers  actually  grant- 
ed must  be  such  as  are  expressly  given  or 
given  by  necessary  implication."  Martin  v. 
Hunter,  1  Wheat.  304,  343,  4  L.  ed.  97,  107. 
We  do  not,  however,  perceive  that  there  has 
been  in  the  statute  before  us  any  departure 
from  that  salutary  doctrine. 

It  is  said  that  the  statute  interferes,  or, 
by  its  necessary  operation,  will  interfere, 
with  the  legitimate  authority  of  the  Senate 
oyer  its  members,  in  that  a  judgment  of  con- 
viction under  it  may  exclude  a  Senator  from 
the  Senate  before  his  constitutional  term 
expires;  whereas,  under  the  Constitution, 
a  Senator  is  elected  to  serve  a  specified 
number  of  years,  and  the  Senate  is  made 
by  that  instrument  the  sole  judge  of  the 
qualifications  of  its  members,  and,  with  the 
concurrence  of  two  thirds,  may  expel  a  Sen- 
7]ator  from  that  body.  In  our  judgment  *  there 
is  no  necessary  connection  between  the  con- 
viction of  a  Senator  of  a  public  offense  pre- 
scribed by  statute  and  the  authority  of  the 
Senate  in  the  particulars  named.  While 
the  framers  of  the  Constitution  intended 
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that  each  department  should  keep  within  its 
appointed  sphere  of  public  action,  it  was 
never  contemplated  that  the  authority  of 
the  Senate  to  admit  to  a  seat  in  its  body  one 
who  had  been  duly  elected  as  a  Senator,  or 
its  power  to  expel  him  after  being  admitted, 
should,  in  any  degree,  limit  or  restrict  the 
authority  of  Congress  to  enact  such  statutes, 
not  forbidden  by  the  Constitution,  as  the 
public  interests  required  for  carrying  into 
eftect  the  powers  granted  to  it.  In  order 
to  promote  the  efficiency  of  the  public  serv- 
ice and  enforce  integrity  in  the  conduct 
of  such  public  affairs  as  are  committed  to 
the  several  departments.  Congress,  having 
a  choice  of  means,  may  prescribe  such  regu- 
lations to  those  ends  as  its  wisdom  may  sug- 
gest, if  they  be  not  forbidden  by  the  funda- 
mental law.  It  possesses  the  entire  legis- 
lative authority  of  the  United  States.  By 
r.e  provision  in  the  Constitution  that  "all 
legislative  powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States," 
it  is  meant  that  Congress — keeping  within 
the  limits  of  its  powers  and  observing  the 
restrictions  imposed  by  the  Constitution — 
may,  in  its  discretion,  enact  any  statute 
appropriate  to  accomplish  the  objects  for 
which  the  national  government  was  estab- 
lished. A  statute  like  the  one  before  us 
has  direct  relation  to  those  objects,  and 
can  be  executed  without  in  any  degree  im- 
pinging upon  the  rightful  authority  of  the 
Senate  over  its  members  or  interfering  with 
the  discharge  of  the  legitimate  duties  of 
a  Senator.  The  proper  discharge  of  those 
duties  does  not  require  a  Senator  to  appear 
before  an  executive  department  in  order  to 
enforce  his  particular  views,  or  the  views 
of  others,  in  respect  of  matters  committed 
to  that  department  for  determination.  He 
may  often  do  so  without  impropriety, 
and,  so  far  as  existing  law  is  concerned, 
may  do  so  whenever  he  chooses,  provided 
he  neither  agrees  to  receive  nor  receives  com- 
pensation for  such  services.  Congress,  when 
passing  this  statute,  knew,  as,  indeed,  *ever>*- [368] 
body  may  know,  that  executive  officers  are 
apt,  and  not  unnaturally,  to  attach  great, 
sometimes,  perhaps,  undue,  weight  to  the 
wishes  of  Senators  and  Representatives. 
Evidently  the  statute  has  for  its  main 
object  to  secure  the  integrity  of  executive 
action  against  undue  influence  upon  the 
part  of  members  of  that  branch  of  the 
government,  whose  favor  may  have  much  to 
do  with  the  appointment  to,  or  retention  in, 
public  position  of  those  whose  official  ac- 
tion it  is  sought  to  control  or  direct.  The 
evils  attending  such  a  situation  are  appar- 
ent and  are  increased  when  those  seeking  to 
influence  executive  officers  are  spurred  to 
action  by  hopes  of  pecuniary  reward.  There 
can  be  no  reason  why  the  government  may 
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not,  by  legislation,  protect  each  department 
against  such  evils,  indeed,  against  every- 
thing from  whatever  source  it  proceeds, 
that  tends  or  may  tend  to  corruption  or  in- 
efficiency in  the  management  of  public 
affairs.  A  Senator  cannot  claim  immunity 
from  legislation  directed  to  that  end,  simply 
because  he  is  a  member  of  a  body  which  does 
not  owe  its  existence  to  Congress,  and  with 
whose  constitutional  functions  there  can  be 
no  interference.  If  that  which  is  enacted 
in  the  form  of  a  statute  is  within  the  gen- 
eral sphere  of  legitimate  legislative,  as 
distinguished  from  executive  and  judicial, 
action,  and  not  forbidden  by  the  Constitu- 
tion, it  is  the  supreme  law  of  the  land, — 
supreme  over  all  in  public  stations  as  well 
as  over  all  the  people.  *'No  man  in  this 
country,"  this  court  has  said,  "is  so  high 
that  he  is  above  the  law.  No  officer  of 
the  law  may  set  that  law  at  defiance  with 
impunity.  All  the  officers  of  the  govern- 
ment, from  the  highest  to  the  lowest,  are 
creatures  of  the  law,  and  are  bound  to  obey 
it."  United  States  v.  Lee,  106  U.  S.  196, 
220,  27  L.  ed.  171,  181,  1  Sup.  Ct.  Rep.  240. 
Nothing  in  the  relations  existing  between 
a  Senator,  Representative,  or  Del^^te  in 
Congress  and  the  public  matters  with  which, 
under  the  Constitution,  they  are  respective- 
ly connected  from  time  to  time,  can  exempt 
them  from  the  rule  of  conduct  prescribed 
by  I  1782.  The  enforcement  of  that  rule 
will  not  impair  or  disturb  those  relations 
or  cripple  the  power  of  Senators,  Repre- 
sentatives, or  Delegates  to  meet  all  rightful 
[369]  *or  appropriate  demands  made  upon  them 
as  public  servants. 

Allusion  has  been  made  to  that  part  of  the 
judgment  declaring  that  the  accused,  by  his 
conviction,  "is  rendered  forever  hereafter 
incapable  of  holding  any  office  of  honor, 
trust,  or  profit  under  the  government  of 
the  United  Stetes."  That  judgment,  it  is 
argued,  in  inconsistent  with  the  constitu- 
tional rights  of  a  Senator  to  hold  his  place 
for  the  full  term  for  which  he  was  elected, 
and  operates  of  its  own  force  to  exclude  a 
convicted  Senator  from  the  Senate,  although 
that  body  alone  has  the  power  to  expel 
its  members.  We  answer  that  the  above 
words,  in  the  concluding  part  of  the  judg- 
ment of  conviction,  do  nothing  more  than 
declare  or  recite  what,  in  the  opinion  of  the 
trial  court,  is  the  legal  effect  attending  or 
following  a  conviction  under  the  statute. 
They  might  well  have*  been  omitted  from  the 
judgment.  By  its  own  force,  without  the 
aid  of  such  words  in  the  judgment,  the  stat- 
ute makes  one  convicted  under  it  incapable 
forever  thereafter  of  holding  any  office  of 
honor,  trust,  or  profit  under  the  government 
of  the  United  States.  But  the  final  judg- 
ment of  conviction  did  not  operate,  ipao 
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facto,  to  vacate  the  seat  of  the  eomrided 
Senator,  nor  compel  the  Senate  to  expel  kin 
or  to  r^ard  him  as  expelled  by  force  akae 
of  the  judgment.  The  seat  into  which  be 
was  originally  inducted  as  a  Senator  from 
Kansas  could  only  become  vacant  br  bit 
death,  or  by  expiration  of  his  tens  ei 
office,  or  by  some  direct  action  on  the  part 
of  the  Senate  in  the  exercise  of  its  consti- 
tutional powers.  This  must  be  so  for  the 
further  reason  that  the  declaration  in  I 
1782,  that  anyone  convicted  under  its  pro- 
visions shall  be  incapable  of  boldini;  any 
office  of  honor,  trust,  or  profit  *^under  the 
government  of  the  United  States."*  relen 
only  to  offices  created  by,  or  existing  under 
the  direct  authority  of,  the  national  froren- 
ment,  as  organised  under  the  Const itutioB, 
and  not  to  offices  the  appointments  to  which 
afe  made  by  the  states,  acting  separat«lT. 
albeit  proceeding,  in  respect  of  such  appoint- 
ments, under  the  sanction  of  that  instni- 
ment.  While  the  Senate,  as  a  brandi  of 
the  legislative  department,  *owes  its  exist- [ 
ence  to  the  Constitution,  and  participates  in 
passing  laws  that  concern  the  entire  coun- 
try, its  members  are  choeen  by  state  lep«' 
laturee,  and  cannot  properly  be  said  to  bold 
their  places  "under  the  government  of  the 
United  States." 

We  are  of  opinion  that  {  1782  does  not, 
by  its  necessary  operation,  impinge  npno 
the  authority  or  powers  of  the  Senate  of  tht 
United  States,  nor  interfere  with  the  Int- 
imate functions,  privileges,  or  rijrhts  el 
Senators. 

2.  It  is  next  contended  that  the  indict' 
ment  does  not  present  the  case  of  a  proceed- 
ing, matter,  or  thing  in  which,  within  the 
meaning  of  the  statute,  the  United  States 
was  a  party  or  interested,  nor  sdei^tutely 
state  the  facts  constituting  the  o'Tnm. 
These  objections  are,  we  think.  \itth«Hit 
merit.  Our  reading  of  the  statute  nm\  the 
indictment  leads  to  the  opposite  conclitMoa. 

The  statute  make^  it  an  offense  for  s 
ator,  after  his  election,  and  during  hi« 
tinuance  in  office,  to  receive  or  agrre  to 
receive  compensation,  in  any  form,  from  •aj 
person,  in  relation  to  a  proceeding,  nutter, 
or  thing  before  a  department,  in  which  the 
United  States  is  a  party,  or  directly  or  in- 
directly interested.  The  scope  of  the  ttat* 
ute  is,  in  oiur  judgment,  most  manifest 
and  the  nature  of  the  offense  denounced  can- 
not well  be  made  clearer  than  it  ha«  btca 
made  by  the  words  used  to  expm*  tW 
legislative  intent.  The  business  in  rr^pect 
of  which  the  accused  is  charged  to  hare  both 
agreed  to  receive,  and  to  have  received,  eo»- 
pensation,  was  plainly  a  proceediair  ^ 
matter  in  which  the  United  States  wm»  a- 
terested.  That  such  proceeding  or  ssttsr 
involved  the  peeuniary  int^ests  of  tht  d^ 
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fendanf  8  client  is  not  denied.  That  it  also 
involved  the  use  of  the  property  as  well  as 
postal  facilities  furnished  by  the  United 
States  for  carrying  and  transporting  mail 
matter  must  also  be  admitted.  What  the 
Postoffice  Department  aimed  to  do  in  the 
execution  of  the  acts  of  Congress  and  the 
regulations  established  under  those  acts  was 
to  protect  the  mails  of  the  United  States 
from  being  used,  in  violation  of  law,  to  pro- 
mote schemes  for  obtaining  money  and  prop- 
erty by  means  of  false  and  fraudulent  pre- 
tenses, representations,  and  promises.  That 
1] 'statute  has  its  sanction  in  the  power  of  the 
United  States,  by  legislation,  to  designate 
what  may  be  carried  in  the  mails  and  what 
must  be  excluded  therefrom;  such  designa- 
tion and  exclusion  to  be,  however,  consistent 
with  the  rights  of  the  people  as  reserved  by 
thA  Constitution.  Ea  parte  Jackson,  96  U. 
S.  727,  732,  24  L.  ed.  877,  879 ;  Re  Rapier, 
143  U.  S.  110,  36  L.  ed.  93,  12  Sup.  Ct.  Rep. 
374;  American  School  of  Magnetic  Healing 
V.  McAnnulty,  187  U.  S.  94,  47  L.  ed.  90, 
23  Sup.  Ct.  Rep.  33;  Public  Clearing  House 
V.  Coyne,  194  U.  S.  498,  508,  47  L.  ed.  1093, 
1098,  24  Sup.  Ct.  Rep.  789.  In  the  proceed- 
ing, matter,  and  thing  before  the  depart- 
ment, with  which  the  defendant  was  con- 
nected as  an  attorney  for  a  corporation  im- 
mediately concerned  in  the  result,  the  Post- 
master General  represented  the  United 
States,  and,  in  the  discharge  of  his  official 
duties,  sought  to  enforce  a  law  of  the  United 
States.  The  United  States  was  the  real 
party  in  interest  on  one  side,  while  the 
Rialto  Company  was  the  real  party  in  in- 
terest on  the  other  side.  If  the  Post- 
master General  did  not  represent  the  United 
States,  whom  did  he  represent?  The 
word  "interested"  has  different  meanings, 
as  can  be  readily  ascertain<>d  by  examining 
books  and  the  adjudged  cases.  4  Words  & 
Phrases  Judicially  Defined,  3692;  Stroud's 
Judicial  Dictionary,  399.  But  its  meaning 
here  is  to  be  ascertained  by  considering  the 
subject-matter  of  the  statute  in  which  the 
word  appears.  And  it  is,  we  think,  a  mis- 
take to  say  that  the  United  States  was  not 
interested,  directly  or  indirectly,  in  pro- 
tecting its  property,  that  is,  its  mails  and 
postal  facilities,  against  improper  and  il- 
legal use,  and  in  the  enforcement,  through 
the  agency  of  one  of  its  departments,  of  a 
statute  regulating  such  use.  It  would  give 
too  narrow  an  interpretation  to  the  statute 
to  hold  that  the  United  States  was  not  in- 
terested, directly  or  indirectly,  in  a  pro- 
ceeding in  the  department  having  such  ob- 
jects in  view.  It  is  true  the  business  be- 
fore the  Postoffice  Department  in  which  the 
Rialto  Company  was  concerned  did  not  as- 
sume the  form  of  a  suit  in  which  there 
were  parties  according  to  the  technical  rules 
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of  pleading.  But  it  was,  nevertheless,  in  a 
substantial  sense,  a  proceeding,  matter,  or 
thing  before  an  executive  department,  in 
which  both  the  United  States  and  the  Rialto 
Company  were  interested. 

*It  is  said  that,  within  the  meaning  of[372] 
the  statute,  the  United  States  is  not  inter- 
ested in  any  proceeding  or  matter  pending 
before  an  executive  department,  unless  it 
has  a  direct  moneyed  or  pecuniary  inter- 
est in  the  result.  Under  this  view.  Sena- 
tors, Representatives,  and  Delegates  in  Con- 
gress who  are  members  of  the  bar  may 
regularly  practise  their  profession  for  com- 
pensation before  the  executive  departments 
in  proceedings  which,  if  not  directly  involv- 
ing the  pecuniary  interests  of  the  United 
States,  yet  involve  substantial  pecuniary  in- 
terests for  their  clients  as  well  as  the  en- 
forcement of  the  laws  of  the  United  States, 
enacted  for  the  protection  of  the  rights  of 
the  public.  Such  a  view  rests  upon  an  in- 
terpretation of  the  statute  which  is  wholly 
inadmissible.  In  our  opinion,  §  1782  ex- 
cludes the  possibility  of  such  a  condition 
of  things,  and  makes  it  illegal  for  Senators, 
Representatives,  or  Delegates  to  receive, 
or  agree  to  receive,  compensation  for  such 
services.  We  may  add  that  the  judgment  in 
Burton  v.  United  States,  196  U.  S.  283,  49 
L.  ed.  482,  25  Sup.  Ct.  Rep.  243,  proceeded 
upon  the  ground  that  the  case  then  made — 
and  the  present  case,  as  to  the  facts,  is 
miich  stronger  against  the  defendant — was 
embraced  by  the  statute. 

It  is  equally  true  that  the  accused  was 
informed  with  reasonable  certainty  by  the 
indictment  of  the  nature  and  cause  of  the 
accusation  against  him, — the  two  counts 
hereinbefore  given  at  large,  and  upon  which 
sentences  were  pronounced,  being  as  full 
as  any  of  the  others.  The  averments  of  the 
indictment  were  sufficient  to  enable  the  de- 
fendant to  prepare  his  defense,  and,  in  the 
event  of  acquittal  or  conviction,  the  judg- 
mtot  could  have  been  pleaded  in  bar  of  a 
second  prosecution  for  the  same  offense. 
The  accused  was  not  entitled  to  more,  nor 
could  he  demand  that  all  the  special  or  par- 
ticular means  employed  in  the  commission 
of  the  offense  should  be  more  fully  set  out 
in  the  indictment.  The  words  of  the  indict- 
ment directly,  and  without  ambiguity,  dis- 
closed all  the  elements  essential  to  the  com- 
mission of  the  offense  charged,  and,  there- 
fore, within  the  meaning  of  the  Constitution, 
and  according  to  the  rules  of  pleading,  the 
defendant  was  informed  of  the  nature  and 
cause  of  the  'accusation  against  him.  C^m^]373[ 
ed  States  v.  Simmons,  96  U.  S.  361,  362,  24 
L.  ed.  820;  United  States  v.  Carll,  105  U.  S. 
611,  26  L.  ed.  1135;  Blitz  v.  Uziited  States, 
153  U.  S.  308,  315,  38  L.  ed,  725,  727,  14 
Sup.  Ct.  Rep.  924. 
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3.  It  is  insisted,  however,  that  the  court 
below  erred  in  not  directing  the  jury  to  ac- 
quit the  defendant ;  in  other  words,  that  the 
evidence  in  support. of  the  indictment  was  so 
meager  that  the  jury  could  not  properly 
have  found  him  guilty  of  any  offense.  We 
cannot  assent  to  this  view.  There  was,  be- 
yond question,  evidence  tending  to  establish 
on  one  side  the  defendant's  guilt  of  the 
charges  preferred  against  him;  on  the  other 
side,  his  innocence  of  those  charges.  It 
will  serve  no  useful  purpose  to  set  out  all  I 
the  testimony.  It  is  sufficient  to  say  that 
the  whole  evidence  has  been  subjected  to 
the  most  caretul  scrutiny,  and  our  con- 
clusion is  that  the  trial  court  was  not  au- 
thorized to  take  the  case  from  the  jury  and 
direct  a  verdict  of  not  guilty.  That  course 
could  not  have  been  pursued  consistently 
with  the  principles  that  underlie  the  system 
of  trial  by  jury.  The  case  was  pre-eminent- 
ly one  for  the  determination  of  a  jury. 
It  was  for  the  jury  to  pass  upon  the 
facts;  and,  as  there  was  sufficient  evi- 
dence to  go  to  the  jury,  this  court  will 
not  weigh  the  facts,  and  determine  the 
g^ilt  or  innocence  of  the  accused  by  the 
mere  preponderance  of  evidence,  but  will 
limii  its  decision  to  questions  of  law.  In 
its  charge  to  the  jury  the  circuit  court  held 
the  scales  of  justice  in  even  balance,  saying 
all  that  was  necessary  to  guard  the  rights 
of  the  accused.  Nothing  seems  to  have 
been  omitted  that  ought  to  have  been  said 
nor  anything  said  that  was  not  entirely  ap- 
propriate. Upon  the  general  question  of 
guilt  or  innocence,  and  as  to  the  rules  by 
which  the  jury  should  be  guided  in  their 
consideration  of  the  case,  the  circuit  court, 
in  substance,  said  that  the  indictment  was 
not  evidence  in  any  sense,  but  only  an  accu- 
sation which  it  was  incumbent  upon  the 
government  to  sustain  by  proof  establishing 
guilt  beyond  a  reasonable  doubt;  that  the 
presumption  of  law  was  that  he  was  inno- 
cent of  the  accusation  as  a  whole  and  as  to 
every  material  element  of  it,  and  that  such 
presumption  abided  with  him  from  the  be- 
[374] ginning  to  the  end  of  *the  trial,  and  re- 
quired, at  the  hands  of  the  jury,  an  ac- 
quittal, unless  a  careful,  intelligent,  fair 
consideration  of  the  whole  evidence,  attend- 
ed by  the  presumption  of  innocence,  pro- 
duced in  the  mind,  beyond  a  reasonable 
doubt,  the  conviction  that  the  defendant  was 
guilty;  and  that  they,  the  jury,  were  the 
sole  judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  to  be  attached  to 
their  testimony. 

The  circuit  court  was  equally  direct  and 
impartial  in  what  it  said  in  relation  to  the 
particular  issues  of  fact  raised  by  the  in- 
dictment and  evidence.  After  explaining 
the  nature  of  the  proceeding  before  the  Post- 
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office  Department,  in  respect  of  whi^  tW 
indictment  alleged,  the  defendant  acted  ts 
counsel  for  the  Rialto  Company,  for  com- 
pensation received  and  to  be  received,  and 
after  referring,  with  some  fullne**.  to  ♦s* 
specific  charges  in  the  several  counts,  the 
court  called  attention  to  the  questions  that 
were  conunon   to   all   the  counts.    It 
to  the  jury:     "Was  the  defendant  a 
tor  of  the  United  States   fcM*  the  state  of 
Kansas   during   the   times   covered   bj  the 
transactions  under  investigation?    It  is  ad- 
mitted that  he  was,  and  therefore  vou  will 
have  no  difficulty  in  determining  that.    Ww 
the  Rialto  Grain  &.  Securities  Compaor  aa 
existing   corporation    carrying   on   bosineM 
of  the  character  described  during  the  times 
covered    by   the   transactions    under   iares- 
tigationt     There    was    proof    that    it  was, 
and  no  proof  to  the  contrary,  so  yon  win 
have  no  difficulty  with  that.    Was  a  pro- 
ceeding pending  before  the  Poetoffioe  Depart- 
ment from  November  18th,  1903.  to  Ifarek 
26th,  1903,  to  determine  whether  or  not  i 
fraud  order  should  be  issued  against  that 
company?     If  the  evidence  shows  that  tht 
officers  of  the  Postoffice  Department,  at  tW 
instance   of   private    individuals   or  others 
wise,  had,  before  that  time,  set  on  foot  aa 
inquiry  to  determine  whether  or  not  satis- 
factory   evidence   existed    that    the   Rialto 
Grain  &  Securities  Company  was  en^ajped 
in  conducting   a  scheme  or  device  for  ob- 
taining money  through  the  mails  by  meaas 
of  false  or  fraudulent  pretenaea,  repreaea- 
tations,  or  promises,  as  charged  in  the  ia- 
dictment;  and  if  the  evidence  further  shows 
that  that  inquiry  had  *not  been  coiidoM.[Sn| 
and  was,  during  the  period  named,  in  tht 
charge  of  any  of  the  officers  of  the  VoA' 
office    Department   then    charged   with  tW 
performance  of  any  duty  in  respect  of  tuek 
inquiry, — then  I  charge  you  that  there  «» 
such  a  pending  proceeding  before  the  Pd4- 
office  Department,  as  described  in  the  indict- 
ment, and  is  referred  to  in  the  statutes  be- 
fore mentioned ;  and  also  that  it  was  a  pro- 
ceeding in  which  the  United  States  was  bo6 
directly  and  indirectly  interested." 

It  then  called  the  attention  of  the  jary 
to  the  particular  counts  diarging  the  defend- 
ant with  having  agrwd  with  the  Riaha 
Company  to  receive  a  stated  oompeasatioB 
for  services  to  be  rendered  in  the  prooeediaf 
before  named.  Touching  those  counts,  tk 
court  said:  "Did  he  make  tuch  an  a^ne- 
mentt  That  he  made  an  agreeneat  of 
some  character  to  act  as  counsel  for  that 
company  for  a  stated  compensation  is  eoa- 
ceded.  The  real  question  is  whether  tkt 
agreement  included,  among  other  natten  u 
relation  to  which  he  was  to  sene  tk 
company,  the  proceeding  in  the  pMioSet 
Department  before  named.    Upon  that  qw*- 
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tlon  the  ctUImioo  U  oonflicting,  and  it  is 
your  duty  to  weigh  the  evidence  and  de- 
termine the  truth.  If,  among  otber  things, 
it  was  intended  by  the  defendant  and  the 
Rialto  Grain  &  Securities  Company  in  mak- 
ing the  agreement  that  he  would,  in  part 
consideration  for  the  compensation  he  was 
to  receive,  appear  as  agent  or  attorney  of 
such  company  befof-e  the  Postoffioe  Depart- 
ment, or  any  of  its  officers  charged  with  any 
duty  or  having  any  authority  over  such 
fraud  order  proceeding,  for  the  purpose 
or  with  the  intent  of  influencing  or  obtain- 
ing action  on  their  part  favorable  to  sucn 
company  in  said  proceeding,  whether  by  way 
of  stopping  the  investigation  or  ultimately 
preventing  the  issuance  of  a  fraud  order, — 
then  I  charge  you  that  the  agreement  of 
the  defendant  was  violative  of  the  statute; 
otherwise  it  was  not.  The  offense  pre- 
scribed in  the  statute  consists  in  the  agree- 
ment to  receive  compensation  for  the  ren- 
dition of  such  services.  The  mere  agree- 
ment to  render  the  services  is  not  an  offense. 
It  is  the  agreement  to  receive  compensation 
r6]for  the  rendering  of  them  *  which  constitutes 
the  offense.  It  should  be  carefully  observed 
that  the  actual  rendition  of  services  is  not 
a  necessary  element  of  this  offense.  The 
offense  is  complete  and  the  defendant's  guilt 
is  established  if  the  evidence  shows  that  he 
made  an  agreement  to  render  such  services 
for  compensation." 

Coming  then  to  the  questions  referring 
exclusively  to  the  counts  charging  defendant 
with  having  received  from  the  Rialto  Com- 
pany compensation  for  services  rendered  by 
him  to  it,  the  court  said  to  the  jury :  "Did 
he  render  any  service  for  the  Rialto  Grain 
Sl  Securities  Company  before  the  Postoffice 
Department  in  the  proceeding  named?  On 
that  question  I  charge  you  that  if  he  ap- 
peared as  agent  or  attorney  of  such  company 
before  the  Postoffice  Department,  or  any  of 
its  officers  charged  with  any  duty  or  hav- 
ing any  authority  over  such  fraud  order 
proceeding,  for  the  purpose  or  with  the  in- 
tent of  influencing  op  obtaining  action  on 
their  part  favorable  to  such  company  in  said 
proceeding,  and  did  then,  by  any  statement 
or  representation  respecting  the  business  in 
which  that  company  was  engaged,  or  the 
manner  in  which  it  was  conducting  such 
business,  endeavor  to  obtain  any  action 
favorable  to  such  company  on  the  part  of 
the  Postoffice  Department,  or  any  of  its 
officers,  in  such  fraud  order  proceeding, 
then  he  rendered  service  for  said  company 
within  the  meaning  of  the  statute.  And 
I  further  charge  you  that  if  he  appeared 
as  agent  or  attorney  of  such  company  before 
the  Po8t<^ce  Department,  or  any  of  its 
officers  charged  with  any  duty  or  having  any 
authority  over  such  fraud  order  proceeding, 
202  U.  S.  U.  S.,  Book  50.  0 


for  the  purpose  or  with  the  intent  of  in- 
fluencing them  in  respect  of  their  action  in 
said  proceeding,  and  did  then  arrange  with 
the  Department,  or  any  of  its  officers,  that 
a  hearing  should  be  had  in  respect  of  such 
matter,  and  then  also  assured  the  Depart- 
ment, or  any  of  its  officers,  that  it  was  the 
purpose  of  said  company  to  comply  strictly 
vnth  the  law,  and  then  also  arranged  that 
no  action  should  be  taken  against  said  com- 
pany in  said  proceeding  without  his  being 
first  notified  thereof,  that  would  constitute 
services  within  the  meaning  of  the  statute. 
Did  he,  at  St.  Louis,  •Missouri,  on  the  26th  [377] 
day  of  March,  1903,  receive  from  the  Rialto 
Grain  &.  Securities  Company  any  payment 
of  money  as  compensation  for,  such  serv- 
ices?" Here  the  court  gave  instructions, 
seven  in  number,  asked  by  the  defendant. 
They  were  not  objected  to  by  the  govern- 
ment and  need  not  be  set  out. 

4.  Another  point  made  by  defendant  is 
that  he  could  not  legally  be  indicted  for 
two  separate  offenses,  one  for  agreeing  to 
receive  compensation  in  violation  of  the  stat- 
ute, and  the  other  for  receiving  such  com- 
pensation. This  is  an  erroneous  interpre- 
tation of  the  statute,  and  does  violence  to 
its  words.  It  was  certainly  competent  for 
Congress  to  make  the  agreement  to  receive, 
as  well  as  the  receiving  of,  the  forbidden 
compensation,  separate,  distinct  offenses. 
The  statute,  in  apt  words,  expresses  that 
thought  by  saying:  "No  Senator  .  .  . 
shall  receive  or  agree  to  receive  any  compen- 
sation whatever,  directly  or  indirectly,  for 
any  services  rendered  or  to  be  rendered,"  etc. 
There  might  be  an  agreement  to  receive 
compensation  for  services  to  be  rendered 
without  any  compensation  ever  being  in 
fact  made,  and  yet  that  agreement  would  be 
covered  by  the  statute  as  an  offense.  Or, 
compensation  might  be  received  for  the  for- 
bidden services  without  any  previous  agree- 
ment, and  yet  the  statute  would  be  violated. 
In  this  case,  the  subject-matter  of  the  sixth 
count,  which  charged  an  agreement  to  re- 
ceive $2,500,  was  more  extensive  than  that 
charged  in  the  seventh  count,  which  al- 
leged the  receipt  of  $500.  But  Congress 
intended  to  place  its  condemnation  upon 
each  distinct,  separate  part  of  every  trans- 
action coming  within  the  mischiefs  intended 
to  be  reached  and  remedied.  Therefore  an 
agreement  to  receive  compensation  was  made 
an  offense.  So  the  receiving  of  compensa- 
tion in  violation  of  the  statute,  whether 
pursuant  to  a  previous  agreement  or  not, 
was  made  another  and  separate  offense. 
There  is,  in  our  judgment,  no  escape  from 
this  interpretation  consistently  with  the 
established  rule  that  the  intention  of  tbe 
legislature  must  govern  in  the  interpreta- 
tion of  a  statute.  "It  is  the  legislature,  not 
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[378] 'tbe  court,  which  is  to  define  a  crime,  and 
ordain  its  punishment/*  United  States  t. 
Wiltherger,  5  Wheat.  76,  95,  5  L.  ed.  37, 
42;  H.  Backfield  d  Co.  v.  United  States, 
197  U.  S.  442,  450,  49  L.  ed.  826,  829,  25 
Sup.  Ct.  Rep.  456. 

5.  The  defendant  invokes  the  protection 
of  that  clause  of  the  Constitution  of  the 
United  States  which  declares  that  no  per- 
son "shall  be  subject  for  the  same  offense  to 
be  twice  put  in  jeopardy  of  life  or  limb.*' 
The  question  arose  in  this  way: 

The  first  and  second  counts  of  the  in- 
dictment in  the  former  case  charged  that 
the  defendant,  in  violation  of  the  statute, 
and  on  March  26th,  1903,  unlawfully,  know- 
ingly, wilfully,  and  corruptly  took,  accepted, 
and  receive  $500  ''from  the  Rialto  Grain  & 
Securities  Company,"  for  services  rendered 
in  its  behalf  in  a  matter  before  the  Post- 
office  Department  in  which  the  United  States 
was  interested.  Those  two  counts  differed 
only  as  to  the  interest,  whether  direct  or 
indirect,  of  the  United  States  in  that  matter. 
The  third  count  in  the  former  indictment 
charged  that  on  March  26th,  1903,  the  de- 
fendant unlawfully,  knowingly,  wilfully,  and 
corruptly  took,  accepted,  and  received  $500 
"from  one  W.  D.  Mahaney"  (described  as  an 
officer  and  employee  of  the  Rialto  Com- 
pany) ,  as  compensation  for  services  rendered 
by  defendant  to  that  company  in  a  matter 
before  the  Postoffice  Department  in  which 
the  United  States  was  directly  interested. 
The  jury  in  the  former  case  convicted  the 
defendant  on  the  first  and  second  counts 
and  acquitted  him  on  the  third  count;  in 
other  words,  they  found,  in  effect,  that  he 
received  money  from  the  company,  but  not 
.  from  Mahaney.  Upon  writ  of  error  sued 
out  by  defendant  this  court  reversed  the 
judgment  and  sent  the  case  back  with  di- 
rections for  a  new  trial.  Whether  that  re- 
versal, upon  defendant's  own  writ  of  error, 
had  the  effect,  within  the  principle  of  Trono 
v.  United  States  (recently  decided)  199  U. 
S.  521,  ante,  292,  26  Sup.  Ct  Rep.  121,  to 
take  from  him  the  benefit  of  his  acquittal 
on  the  third  count  in  the  former  case,  we 
need  not  decide.  It  may  be  assumed,  for 
the  purposes  of  this  discussion,  that  it  did 
not. 

The  defendant  pleaded  the  judgment  of 
acquittal  on  the  third  count  in  the  former 
[879] indictment  in  bar  of  this  prosecution  *a8 
based  on  the  third  and  seventh  counts  in  the 
present  indictment.  In  its  answer  to  that 
plea  the  government  alleged  that,  while  the 
third  and  seventh  counts  of  the  present 
indictment  are  identical  in  legal  effect  with 
counts  one  and  two  of  the  fonner  indict- 
ment, ''the  offense  charged  against  the  de- 
fendant in  said  counts  three  and  seven  of 
the  indictment  herein  is  not  identical  in 
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legal  effect  with  said  count  time  of  nii 
original  indictment."  The  defendant,  at  «• 
have  seen,  demurred  to  the  answer.  The  de- 
murrer having  been  overruled,  and  the  de- 
fendant declining  to  plead  further,  the  plea 
in  bar  was  overruled  and  denied. 

As  no  issue  was  taken  upon  the  answer, 
by  replication,  the  question  presented  is 
whether,  upon  tne  faoe  of  the  record,  «• 
matter  of  law  simply,  the  offense  charged 
in  the  third  and  seventh  counts  of  the  prct- 
ent  indictment  is  the  same  as  that  charged 
in  the  third  count  of  the  former  indictment 
This  question  must  be  answered  in  the  Dc;ga- 
tive,  unless  the  charge,  in  the  present  indict- 
ment, that  the  money  in  question  was  re- 
ceived by  the  defendant  "from  the  Rialto 
Grain  &  Securities  Company,"  is  the  same, 
in  law,  as  the  charge,  in  the  former  indict- 
ment, that  he  received  it  "from  one  W.  D. 
Mahaney,"  mentioned  as  an  officer  and  em- 
ployee of  the  Rialto  Grain  Sl  Securities  Cocb- 
pany.  We  could  not  so  hold,  for  the  rea- 
son that  the  two  charges  do  not  niictmarijy 
import,  in  law,  the  same  thing.  Hie  oatj 
support  for  the  contrary  view  is  foond  ia 
the  words,  added  after  Mahaney's  naae, 
describing  him  to  be  an  officer  and 
ployee  of  the  Rialto  Company.  Bvt 
words  are  to  be  taken  only  as  dmerifitin 
of  the  person,  or  as  identifying  the  pertoa 
from  whom,  it  was  charged,  the  defendaat, 
in  fact,  received  the  money.  It  was  soi 
alleged  in  the  former  indictment  that  Ma- 
haney paid  the  money  to  the  defendaot  ii 
behalf  of,  or  by  direction  of,  the  oonpai;. 
This  distinction  was  manifestly  in  the  aiad 
of  the  jury  in  the  former  case;  for,  whiW 
they  found  the  defendant  guilty  of  haviaf 
received  forbidden  compensation  from  the 
company,  they  found  him  not  guilty  of  hav- 
ing received  such  compensation  from  Ma- 

haney.  •The  defendant  may  have  reeeiwdttH 
such  compensation  from  Mahaney,  hvt  it 
may  not  have  been  paid  by  directioB  of  tkt 
company.  So,  in  a  legal  senae,  it  may  hart 
been  received  from  the  company,  althoqgk 
paid  by  the  hands  of  Mahaney.  It  eanaoi 
be  held  otherwise,  as  matter  of  lav,  vpoa 
the  face  of  the  two  indktmenta,  apart  from 
any  evidenoe.  And  there  was  no  ayidtTt 
in  support  of  the  plea  or  in  refutation  of 
the  answer.  The  d^endant  simply  dmuurid 
to  the  answer,  thereby  admittiif  its 
averments  of  fact;  and,  without  a  npUoa- 
tion,  and  without  any  eridenee,  rested  Ui 
defense  of  former  jeopardy  upea  the  lam 
of  the  two  indietBHBta.  As  the  effect  of  ths 
reversal  of  the  JudgBOii  in  the  foratr  mm 
was  to  set  aside  the  JadgBMBt  of  eaerk^ 
tion  on  the  flnt  Mid  aaeoad  eonte  «i  ths 
original  indietmeBt^  the  wmj  wm  op«ai  fc* 
another   trial   on   tboee   eouta.    Bat  ths 
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tlukt  indictment,  but  to  haye  a  new  one  em- 
bodying tbe  same  charge  as  to  the  $500  that 
was  made  in  the  former  case.    Its  right  to 
adopt  that  course  cannot  be  questioned.    In 
our  judgment,  the  defendant  cannot  plead 
his  acquittal  upon  the  charge  of  having  re- 
ceived   forbidden    compensation    from    Ma- 
haney  in   bar  of  a  prosecution  upon  the 
charge  of  having  received  such  compensation 
from    the   company,    A   plea   of    autrefois 
acquit  must  be  upon  a  prosecution  for  the 
same    identical    offense.    4   Bl.    Com.    336. 
It  most  appear  that  the  offense  charged, 
using  the  words  of  Chief  Justice  Shaw,  ''was 
the  same  m  law  and  in  fact.    The  plea  will 
be  vicious  if  the  offenses  charged  in  the  two 
indictments  be  perfectly  distinct  in  point 
of  law,  hoijoever  nearly  they  may  he  con- 
nected in  fact"  .    Com,  v.  Rohy,  12  Pick. 
502.     Looking,  as  we  must,  only  at  the  face 
of  the  original  and  the  present  indictments, 
the  two  charges  must  be  regardea  as  sepa- 
rate and  distinct.    The  plea  of  former  jeop- 
ardy in  this  case  presents  a  technical  de- 
fense, and  cannot  be  allowed  for  the  reason 
that  the  offense  of  which  the  defendant  was 
heretofore  acquitted  does  not  plainly  appear, 
as  matter  of  law,  upon  the  face  of  the  re- 
cord, to  be  identical  with  the  one  of  which 
)l]he  has  been  convicted  in  this  case.    *If,  at 
the  trial 'below,  under  the  present  indict- 
ment, proof  had  been  made  that  the  $500 
was  paid  by  Mahaney,   and  that  he  was 
an  officer  and  employee  of  the  Rialto  Com- 
pany,— if  the  proof  had  gone  no  farther, — 
the  jury  would  not  have  been   authorized 
to  find  that  the  money  was  received  from 
the    company;    whereas,    the    same    proof 
would    have   sustained   the   charge    in   the 
third    count    of  the    original    indictment. 
This  shows  that  the  two  charges  were  not 
identical,  in  law,  and  that  the  same  evidence 
would  not  have  sustained  each.    It  is  well 
settled  that  "the  jeopardy  is  not  the  same 
when  the  two  indictments  are  so  diverse  as 
to  preclude  the  same  evidence  from  sustain- 
ing both."     1  Bishop,  Crim.  Law,  §  1051; 
Wilson  V.  State,  24  Conn.  57,  63,  64.     For 
these  reasons  we  hold  that  the  court  below 
properly  sustained  the  answer  to  the  plea, 
and,  the  defendant  not  pleading  further,  the 
plea   in  bar   was   properly   overruled   and 
denied. 

6.  An  important  point  remains  to  be  con- 
sidered. It  relates  to  the  jurisdiction  of 
the  court  below  to  try  the  defendant  for  the 
crime  alleged. 

The  Constitution  requires  that  the  trial 
of  all  crimes  against  the  United  States 
shall  be  held  in  the  state  and  the  district 
where  such  crimes  shall  have  been  com- 
mitted. Const,  art.  3,  {  2,  6th  Amendment. 
The  contention  of  the  accused  is  that,  in  no 
view  of  the  evidence,  can  he  be  said  to  have 
S02  U.  U. 


committed  any  offense  in  the  state  of  Mis- 
souri; consequently,  the  Federal  court, 
holden  at  St.  Louis,  was  without  jurisdic* 
tion,  under  the  Constitution,  to  try  him. 
The  contention  of  the  government  is  that 
the  alleged  offense  was  conunitted  at 
bt.  Louis,  and  that  it  was  proper  to  try  the 
defendant  in  the  district  embracing  that 
city. 

The  circuit  court  thus  instructed  the 
jury:  "If  there  was  an  agreement  on  the 
part  of  the  defendant  to  receive  compensa- 
tion for  services  to  be  rendered  by  him  in 
such  a  fraud  order  proceeding,  was  the 
agreement  made  within  the  jurisdiction  of 
this  court  t  In  other  words,  was  it  made  in 
St.  Louis,  Missouri?  Upon  this  question  I 
charge  you  that  if  such  an  agreement  was 
*  negotiated  or  tentatively  effected  at  some[38^ 
other  place,  but  with  the  understanding  on 
the  part  of  the  defendant  that  it  should  be 
communicated  to  the  Rialto  Grain  &  Se- 
curities Company  at  St.  Louis,  Missouri, 
to  be  there  accepted  or  ratified  by  that 
company  before  it  should  become  effective, 
and  if  thereafter,  in  pursuance  of  such  un- 
derstanding, the  proposed  or  tentative  agree- 
ment was  communicated  to  the  Rialto  Grain 
&  Securities  Company  at  St.  Louis,  Mis- 
souri, and  was  there  accepted  and  ratified 
by  that  company  without  any  change  in  its 
terms,  then  the  agreement  was  made  at  Si. 
Louis,  Missouri,  and  within  the  jurisdiction 
of  this  court.  The  fact  that  the  defendant 
was  notified  of  such  acceptance  or  ratifica* 
tion  by  telegram  or  letter  sent  to  him  at 
Washington  would  not  alter  this  result,, 
if  the  circumstances  imder  which  the  nego* 
tiations  were  had  and  the  tentative  agree- 
ment was  made  were  such  that  it  can  ' 
be  reasonably  inferred  that  he  contemplated 
and  assented  to  notice  of  the  acceptance  of 
his  proposition  being  communicated  to  him 
through  that  medium." 

The  jury  found  that  the  alleged  agree- 
ment was  consummated,  that  is,  completed, 
at  St.  Louis.  This  finding  was  clearly  jus- 
tified by  the  evidence.  There  was  proof 
that  on  the  17th  day  of  November,  1902, 
the  general  counsel  of  the  Rialto  Company — 
while  he  and  the  accused  were  in  Illinois, 
traveling  together  from  St.  Louis  to  Chica- 
go—explained to  the  latter  the  affairs  and 
condition  of  the  company,  and  invited  the 
defendant  to  become  counsel  with  him  for 
the  company;  that,  as  the  result  of  that 
conference  and  invitation,  the  defendant,  be- 
ing in  Illinois  at  the  time,  proposed  or 
offered  to  become  such  counsel  on  the  basis 
of  an  employment  for  not  less  than  five 
months  at  a  monthly  salary  of  $500;  that 
he  was  then  informed  that  only  the  company 
could  conclude  an  arrangement  as  to  com- 
pensation;   that   he   contemplated,   at  the 
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time,  that  his  offer  as  to  employment  and 
compensation  would  be  submitted  for  him 
to  ^e  company  at  St.  Louis;  that,  upon 
the  return  of  the  company's  counsel  to  St. 
Louis,  on  the  morning  of  November  18th, 
[883]  190:2,  he  at  once  communicated  to  the  *Rial- 
to  Ck>mpany  at  that  city,  the  above  offer  or 
proposal  of  the  defendant;  that  the  com- 
pany promptly  accepted  the  offer,  of  whicn 
fact  the  defendant  was  immediately  in- 
formed by  telegram  of  November  18th,  1902, 
sent  from  St.  Louis,  and  addressed  to  him 
at  Washington,  by  the  representative  of  the 
company;  that  such  acceptance  was  con- 
firmed by  a  letter  written  and  duly  mailed 
at  St.  Louis  on  the  same  day,  in  which 
letter  counsel,  speaking  for  the  company, 
said:  "I  hope  you  received  my  message  to 
the  effect  that  this  company  accepts  your 
terms  to  act  as  counsel  at  a  salary  of  $500 
per  month,  and  service  to  begin  immediate- 
ly, that  is,  of  this  date,  November  18,  1902;" 
that  under  date  of  November  20th,  1902, 
by  letter  addressed  to  the  Rialto  counsel 
at  St.  Louis,  the  defendant  acknowledged 
receipt  by  due  course  of  mail  of  the  above 
letter  of  November  18th,  and  stated  that  he 
had  called  that  morning  at  the  Department, 
on  behalf  of  the  company,  and  had  found 
that  two  complaints  had  been  filed  there 
against  it,  which  had  been  sent  out  on  No- 
vember 7th  for  investigation ;  that  the  letter 
last  referred  to  thus  concluded:  "I  have 
arranged  with  the  Department  to  be  ad- 
vised in  case  any  complaints  are  made 
against  your  company,  and  have  arranged 
for  a  hearing  if  any  hearing  should  become 
necessary.  I  have  assured  the  Department 
that  it  is  the  purpose  of  your  company  to 
comply  strictly  with  the  law,  and  that  it  is 
your  desire  to  remain  at  all  times  in  perfect 
harmony  with  the  Department.  No  action 
of  any  kind  will  be  taken  against  you  with- 
out my  first  being  notified,  and  every  op- 
portimity  for  a  full  explanation  or  hearing 
will  be  had.  In  return,  if  agreeable,  you 
may  make  remittance  for  my  first  month's 

pay" 

The  evidence  further  tended  to  show  that 
during  the  five  months  following  the  ac- 
ceptance of  his  offer  at  St.  Louis,  the  de- 
fendant acted  as  counsel  for  the  Rialto  Com- 
pany before  the  Postoffice  Department  when 
requested  or  when  it  was  necessary,  and  re- 
oeived  from  the  company  a  salary  of  $500 
per  month  for  his  services  to  it, — ^the  salary 
for  each  of  the  first  four  months  being  paid 
[884]  by  the  company's  check,  drawn  at  *St.  Louis 
upon  a  St.  Louis  bank,  and  made  payable 
to  the  defendant's  order,  which  check  was 
sent  from  St.  Louis  to  the  defendant  at 
Washington.  The  last  month's  salary  of 
$500  was  paid  in  cash  to  defendant  at  St. 
Louis,  in  the  company's  office,  on  March 
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26th,  1903,  on  which  date,  with  hit  owi 
consent  he  was  discharged  aa  the  oompany'i 
attorney,  his  services  being  no  longer  re- 
quired. The  evidence  also  tended  to  sbov 
that  during  the  whole  period  of  the  defend- 
ant's employment  and  service  as  the  eos- 
pany's  attorney  he-  relied  or  counted  npoi 
the  acceptance  of  his  offer  on  the  18th  day 
of  November,  1902,  as  evidencing  an  agree- 
ment then  concluded  between  him  and  the 
company  in  respect  of  compensation.  Fe 
received  the  letter  of  November  18th  br 
due  course  of  mail,  and  does  not  deny  hav- 
ing received  the  telegram  previously  sent  to 
him,  the  same  day,  on  the  same  snbje't 
Nothing  was  said  or  done  by  him  durin.' 
the  whole  period  of  his  service  as  the  eom- 
pany's  counsel  that  was  inconsistent  witli 
the  agreement  established  by  the  evideacc. 
All  that  he  did,  said,  or  wrote  was  consist* 
ent  with  the  idea  that  he  regarded  the  mc- 
ceptance  at  St.  Louis,  of  his  offer,  as  eooi' 
pleting  the  agreement  between  him  and  the 
company.  From  the  time  of  sudi  acceptance 
he  was  entitled,  so  far  as  the  agreemeat 
was  concerned,  to  demand,  and  he  in  ftct 
received,  the  stipulated  salary. 

In  view  of  the  evidence  and  of  all  the  m- 
cumstances,  was  the  jury  warranted  in  find- 
ing that  the  alleged  agreement  was  con- 
cluded at  St.  Louis?  Manifestly  so,  we 
think.  Although  this  is  a  criminal  prose- 
cution, that  question  must  be  determined  liy 
the  principles  recognized  in  the  general  lav 
of  contracts  as  to  the  time  when  an  agree- 
ment between  parties  takes  effect  and  be- 
comes binding  upon  them.  It  is  to  be  takes 
as  settled  law,  both  in  this  country  and  in 
England,  in  cases  of  contracts  between  par- 
ties distant  from  each  other,  but  oomnmai- 
eating  in  modes  recognized  in  oommerasl 
business,  that,  when  an  offer  is  made  by  oae 
person  to  another,  the  minds  of  the  partiei 
meet  and  a  contract  is  to  be  deemed  earn- 
duded,  when  the  offer  is  accepted  in  rea«oa- 
able  time,  either  by  telegram,  *duly  tent  ia[S8i] 
the  ordinary  way,  or  by  letter,  duly  po»t*d 
to  the  proposer,  provided  either  be  d<Mie  be- 
fore the  offer  is  withdrawn,  to  the  knowl- 
edge of,  or  upon  notice  to,  the  ciber 
party.  A  leading  authority  on  the  genenl 
subject  is  Taylot  v.  MerchanU*  F,  /at.  Os. 
9  How.  390,  399,  400,  13  L.  ed.  187,  190,  IIL 
It  appeared  in  that  case  that  a  fire  insurance 
company  made  an  offer  by  mail  to  inrart 
property  upon  certain  terms.  The  offer  wa» 
accepted  in  a  letter  promptly  mailed  to  tW 
proper  address  of  the  company.  The  ia- 
quiry  arose  as  to  the  time  when  the  con- 
tract of  insurance  was  to  be  deemed  com- 
pleted. This  court  held  that,  according  ^ 
the  settled  principles  of  law  goreming  ex- 
tracts entered  into  by  correspondenre  be- 
tween parU«»s  distant  from  aaeh  other,  the 
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contract  became  complete  when  the  letter 
accepting  the  offered  terms  was  mailed,  the 
offer  not  having  been  then  withdrawn.  The 
court  said:  "We  are  of  opinion  that  an  offer 
under  the  circumstances  stated,  prescribing 
the  terms  of  insurance,  is  intended,  and  is 
to  be  deemed,  a  valid  .undertaking  on  the 
part  of  the  company,  that  they  will  be 
bound,  according  to  the  terms  tendered,  if 
an  answer  is  transmitted  in  due  course  of 
mail,  accepting  them;  and  that  it  cannot 
be  withdrawn,  unless  the  withdrawal 
reaches  the  party  to  whom  it  is  addressed 
before  his  letter  of  reply  announcing  the  ac- 
ceptance has  been  transmitted." 

In  Patrick  v.  Bowman,  149  U.  S.  411,  424, 
37  L.  ed.  790,  794,  13  Sitf).  Ct  Rep.  811, 
866,  the  court,  referring  to  the  Tayloe  Case, 
again  held  that  when  an  offer  is  made  and 
accepted  by  the  posting  of  a  letter  of  ac- 
ceptance, the  contract  is  complete  accord- 
ing to  the  terms  of  the  offer. 

Kent  says:  "In  creating  the  contract, 
the  negotiation  may  be  conducted  by  letter, 
as  is  very  common  in  mercantile  transac- 
tions; and  the  contract  is  complete  when 
the  answer  containing  the  acceptance  of  a 
distinct  proposition  is  despatched  by  mail 
or  otherwise,  provided  it  be  done  with  due 
diligence,  after  the  receipt  of  the  letter  con- 
taining the  proposal,  and  before  any  inti- 
mation is  received  that  the  offer  is  with- 
drawn. Putting  the  answer  by  letter  in  the 
mail  coAtaining  the  acceptance,  and  thus 
placing  it  beyond  the  control  of  the  party, 
lis  *valid  as  a  constructive  notice  of  accept- 
ance. An  offer  by  letter,  or  by  special 
agent,  is  an  authority  revocable  in  itself, 
but  not  to  be  revoked  without  notice  to  the 
party  receiving  it,  and  never  after  it  has 
been  executed  by  an  acceptance.  Th^e 
would  be  no  certainty  in  making  contracts 
through  the  mediimi  of  the  mail,  if  the 
rule  were  otherwise."    2  Kent,  Com.  477. 

The  authorities  to  the  same  effect  are  too 
numerous  to  be  cited,  but  we  refer  particu- 
Urly  to  Vassar  v.  Camp,  11  N.  Y.  441,  445; 
Mactier  v.  FrUh,  6  Wend.  103,  21  Am.  Dec. 
262;  Adams  v.  Lindsell,  1  Bam.  &  Aid.  681; 
Re  Imperial  Land  Co,  L.  R.  7  Ch.  587; 
Household  Fire  d  Carriage  Acd.  Ins.  Co,  v. 
Grant,  L.  R.  4  Exch.  Div.  218;  Perry  v. 
Mt.  Hope  Iron  Co,  15  R.  I.  380,  381,  2  Am. 
St.  Rep.  902,  6  Atl.  632;  Wheat  v.  Cross,  31 
Md.  103,  1  Am.  Rep.  28;  Avetill  v.  Hedge, 
12  Conn.  424;  Chiles  v.  Nelson,  7  Dana, 
281;  Washburn  v.  Fletcher,  42  Wis.  152; 
Minnesota  Linseed  Oil  Co.  y.  Collier  White 
Lead  Co.  4  Dill.  434,  Fed.  Cas.  No.  9,635; 
Maday  v.  Harvey,  32  Am.  Rep.  40  note  and 
authorities  cited  (90  111.  525) ;  Levy  v.  Co- 
hen, 4  Gtk,  I,  13;  FaUs  V.  Oaither,  9  Port. 
(Ala.)  605,  612;  2  Redf.  Railways,  338, 
339;  Pom.  Contr.  96;  1  ParBons,  Gontr.  9th 
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ed.  483;  2  Parsons,  Contr.  257,  note;  Met- 
calf,  Contr.  17;  Thompson,  Electricity,  §{ 
425-478;  Scott  &  J.  Telegraphs,  §§  295  et 
seq.;  Addison,  Contr.  16,  17.  Whether  the 
acceptance  by  the  Rialto  Company  of  the  de- 
fendant's offer  is  to  be  regarded  as  effective- 
ly made  by  the  telegram  duly  sent  to  him,  or 
only  when  the  letter  addressed  to  him  by 
the  Rialto  counsel  was  duly  mailed  at  St. 
Louis,  or  in  both  ways,  in  any  event,  <  the 
acceptance  promptly  and  adequately  oc- 
curred on  the  18th  of  November,  1902,  at  St. 
Louis,  on  which  day  and  at  which  placa 
it  is  to  be  deemed  that  the  minds  of  the 
parties  met,  the  agreement  becoming  com- 
plete the  moment  of  the  acceptance  of  de- 
fendant's offer,  without  the  necessity  of 
formal  notice  to  the  company  that  Burton 
had  received  information  of  its  acceptance 
of  his  offer. 

But  this,  the  defendant  insists,  is  not 
enough  to  show  that  *the  alleged  offense  was  [387] 
conunitted  at  St.  Louis.  Counsel  would 
seem  to  contend  that  the  physical  absence 
of  the  accused  from  St.  Louis,  when  the 
offer  was  received  by  the  company  and  when 
the  agreement  was  concluded,  rendered  it 
impossible  that  he  could  have  committed  the 
alleged  offense  at  that  city.  In  substance, 
the  contention  is  that  an  individual  could 
not,  in  law  or  within  the  meaning  of  the 
Constitution,  commit  a  crime  within  a  state 
in  which  he  is  not  physically  present  at 
the  time  the  crime  is  committed. 

The  constitutional  requirement  is  that 
the  crime  shall  be  tried  in  the  state  and 
district  where  committed;  not  necessarily 
in  the  state  or  district  where  the  party  com- 
mitting it  happened  to  be  at  the  time.  This 
distinction  was  brought  out  and  recognized  * 
in  Re  PalUser  (Palliser  v.  United  States) 
136  U.  S.  257,  265,  34  L.  ed.  514,  517,  10 
Sup.  Ct.  Rep.  1034.  Palliser  was  indicted 
in  the  district  court  of  the  United  States 
for  the  district  of  Connecticut  for  violating 
certain  statutes  relating  to  the  disposal  of 
postage  stamps,  and  forbidding  postmasters 
not  only  to  dispose  of  postage  stamps  in  the 
payment  of  debts  or  in  the  purchase  of  com- 
modities, or  to  pledge  them,  but  also  to  sell 
or  dispose  of  them  except  for  cash.  By 
letter  written  and  mailed  at  New  York  and 
addressed  to  a  postmaster  in  Connecticut, 
Palliser  made  to  that  officer  an  offer  of  con- 
tract which  could  not  have  been  accepted  by 
the  latter  without  violating  the  above  stat- 
utes. This  court  held  that  the  offer  in 
Palliser's  letter  was  a  tender  of  a  contract 
with  the  intent  to  induce  the  postmaster 
to  sell  postage  stamps  for  credit,  in  viola- 
tion of  his  duty,  and  that  the  case,  there- 
fore, came  within  |  5451  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p  3680), 
providing  that  "every  person  who  promises, 
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offers,  or  gives,  or  causes  or  procures  tO| 
be  promised,  offered,  or  given,  any  money 
or  other  thing  of  value,  or  makes  or  tenders 
any  contract,  undertaking,  obligation,  gra- 
tuity, or  security  for  the  payment  of  money, 
or  for  the  delivery  or  conveyance  of  any- 
thing of  value  to  any  officer  of  the  United 
States,  .  .  .  with  intent  to  influence 
him  to  commit  or  aid  in  committing,  or  to 
collude  in  or  allow  any  fraud,  or  make  op- 
portunity tor  the  commission  of  any  fraud 
[888]  on  the  United  States,  *or  to  induce  him  to  do 
cr  GUI  it  to  do  any  act  in  violation  of  his 
lawful  duty,  shall  be  punished"  by  fine  and 
imprisonment. 

The  question  arose  whether  Palliser,  who 
did  not  go  into  Connecticut,  could  be  pun- 
ished in  that  state  for  the  offense  alleged 
against  him.  This  court,  speaking  by  Mr. 
Justice  Gray,  said:  "The  petitioner  relies 
on  those  provisions  of  the  Constitution  of 
the  United  States  which  declare  that  in  all 
criminal  prosecutions  the  accused  shall  have 
the  right  to  be  tried  by  an  impartial  jury 
of  the  state  and  district  wherein  the  crime 
shall  have  been  committed.  Art.  3,  §  2; 
Amendments,  art.  6.  But  the  right  thereby 
secured  is  not  a  right  to  be  tried  in  the 
district  where  the  accused  resides,  or  even 
in  the  district  in  which  he  is  personally  at 
the  time  of  committing  the  crime,  but  in  the 
district  'wherein  the  crime  shall  have  been 
committed.'  .  .  .  When  a  crime  is  com- 
mitted partly  in  one  district  and  partly  in 
another,  it  must,  in  order  to  prevent  an 
absolute  failure  of  justice,  be  tried  in  ei- 
ther district,  or  in  tiiat  one  which  the  leg- 
islature may  designate;  and  Congress  has 
accordingly  provided,  that  'when  any  offense 
against  the  United  States  is  begun  in  one 
judicial  district  and  completed  in  any  other 
it  shall  be  deemed  to  have  been  committed 
in  either,  and  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  either 
district,  in  the  same  manner  and  as  if  it 
had  been  actually  and  wholly  committed 
therein.'  Rev.  Stat.  §  731,  U.  S.  Comp. 
Stat.  1901,  p.  585."  In  that  case  the  court 
said  it  was  universally  admitted  that  when 
a  shot  fired  in  one  jursidiction  strikes  a 
person  in  another  jurisdiction,  the  offender 
may  be  tried  where  the  shot  takes  effect. 
If  the  sending  by  the  defenaant  to  the 
Rialto  Company  from  Chicago  to  St.  Louis 
of  the  offer  above  referred  to  was  the  be- 
ginning of  negotiations  for  an  agreement 
in  violation  of  $  1782,  the  agreement  be- 
tween the  parties  was  completed  at  the  time 
of  the  acceptance  of  the  defendant's  offer 
at  St  Louis  on  November  18th,  1902.  Then 
the  offense  was  committed,  and  it  was  com- 
mitted at  St.  Louis,  notwithstanding  the 
defendant  was  not  personally  present  in 
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Missouri  when  hit  offer  wms  accepted  tad 
the  agreement  was  completed. 

*The  principle  announced  in  Palliser's  eiie[Stt| 
was  reaffirmed  in  Homer  v.  United  Stateij 
143  U.  S.  207,  36  L.  ed.  126,  12  Sup.  CL 
Rep.  407,  in  which  it  was  held  that  tbe  dis- 
trict court  of  the  United  States  in  lUinois 
had  jurisdiction  to  try  one  charged  vtth 
having  violated  the  statute  relating  to  tht 
sending  of  lottery  matter  in  the  mails,  ia 
that  he  had  unlawfully  caused  to  be  deliv- 
ered to  a  certain  person  in  that  district 
lottery  circulars  conveyed  by  mail  in  a  sealed 
letter  that  he  had  deposited  in  the  mail  at 
New  York,  addressed  to  and  to  be  delivered 
to  such  person  in  Illinois.  The  fact  that 
the  accused  was  in  New  York  whoi  the  lot- 
tery circulars  were  mailed,  and  not  persoa- 
ally  present  m  Illinois  when  ihe  offense  was 
completed  by  the  delivery  there  of  the  lot- 
tery circularb  to  the  person  to  whom  thcj 
were  sent,  was  held  to  be  immaterial,  and 
not  to  defeat  the  jurisdiction  of  the  Federal 
court  in  Illinois  to  try  the  accused. 

It  cannot  be  maintained,  according  to  the 
adjudged  cases,  that  the  personal  absence  of 
the  defendant  Burton  from  St.  Louis,  at  the 
time  his  offer  was  accepted,  and  when  the 
agreement  between  him  and  the  oompaoj 
was  completed  and  became  binding,  at  be- 
tween the  parties,  deprived  the  Federal 
court  there  of  jurisdiction.  He  sent  his  of- 
fer to  St.  Louis  with  the  intent  that  it 
should  be  there  accepted  and  consummated. 
Having  been  completed  at  that  city  in  cod- 
formi^  with  the  intention  of  both  parties, 
an  offense  was,  in  the  eye  of  the  law,  com- 
mitted there;  and  when  the  court  below  as- 
sumed jurisdiction  of  this  case  it  did  not 
offend  the  constitutional  requirement  tliat 
a  crime  against  the  United  States  shall  be 
tried  in  the  state  and  district  where  it  was 
committed. 

Other  questions  were  discussed  by  oauotel, 
but  we  have  alluded  to  all  involving  the  nib- 
stantial  rights  of  the  accused  that  are  inea- 
tioned  in  their  briefs  of  points  and  author 
ities,  and  which  we  deem  it  necessarr  to 
notice. 

Mr.  Justice  MeKeBma  concurs  la  tht 
judgment  uased  on  the  count  chargin|C  tte 
receipt  of  forbidden  compensation,  but  doM 
not  concur  in  the  judgment  on  the  eouat 

charging  simply    an  agreement  to  receipt 

compensation.     He  is  of  opinion  that  *the{Sii| 
agreement  to  receive  and  the  receipt  of 
pensation  constitute,  under  the 
ces  of  this  case,  but  one  offenae. 

Judgment  iiffirmed. 

Mr.  Justice  Brewer,  dissenting: 
A  conviction  of  plaintiff  in  error  oe 
indictment  charging  aubetantially  tht 
offenses  as  are  charged  in  the  prstent 
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was  reversed  by  this  court.  196  U.  S.  283, 
^9  L.  ed.  482,  25  Sup.  Ct  Rep.  243.  In  the 
opinion  then  filed  it  was  stated  that  four 
Justices  of  this  court  (the  writer  of  this 
being  among  the  number)  were  of  the  opin- 
ion that  the  matters  charged  against  the  de- 
fendant were  not  made  offenses  by  the  stat- 
ute under  which  the  indictment  was  found. 
Nothing  was  said  in  that  opinion  in  respect 
to  this  matter  beyond  the  simple  statement 
of  the  conclusions  of  the  several  Justices. 
As  one  of  the  four,  I  think  the  importance 
of  the  case  justifies  me  in  stating  the  rea- 
sons which  led  to  that  conclusion,  and  which 
induces  belief  that  the  present  conviction  is 
wrongful. 

The  statute  (Rev.  Stat.  §  1782,  U.  S. 
Comp.  Stat.  1901,  p.  1212)  forbids  a  Sena- 
tor or  other  official  of  the  government  to 
•'receive  or  agree  to  receive  any  compensa- 
tion whatever,  directly  or  indirectly,  for 
any  services  rendered,  or  to  be  rendered,  to 
any  person,  either  by  himself  or  another,  in 
relation  to  any  proceeding,  contract,  claim, 
controversy,  charge,  accusation,  arrest,  or 
other  matter  or  thing  in  which  the  United 
States  is  a  party,  or  directly  or  indirectly 
interested,  before  any  department,  court- 
martial,  bureau,  officer,  or  any  civil,  mili- 
tary, or  naval  commission  whatever."  It 
was  charged  in  the  indictment  that  there 
was  pending  in  the  Postoffice  Department  a 
proceeding  to  inquire  whether  the  Rialto 
Grain  &.  Securities  Company  was  conduct- 
ing a  scheme  for  obtaining  money  by  false 
pretenses  tnrough  the  mails  of  the  United 
States,  and  whether  a  fraud  order,  as  it  is 
called,  should  be  issued  against  said  com- 
pany, and  that  the  defendant,  as  a  Senator  of 
L]the  United  States,  unlawfully  agreed  to  *rs- 
ceive  from  the  said  corporation  compensation 
for  services  rendered  by  him  in  relation  to 
such  proceeding  before  that  Department. 
It  was  not  charged  that  the  United  States 
was  a  party  to  the  proceeding,  nor  that  it 
would  either  make  or  lose  any  money  or 
property,  whatever  might  be  the  result,  but 
only  that  it  was  directly  and  indirectly  in- 
terested. The  question  is  therefore  distinct- 
ly presented  whether  a  proceeding  in  one  of 
the  departments  of  the  government,  in  which 
it  does  not  appear  that  the  United  States  is 
pecuniarly  interested  in  the  result,  will 
neither  make  nor  lose  by  the  issue  of  the 
proceeding,  whatever  it  may  be,  is  one  in 
which  it  is  ^'directly  or  indirectly  interest- 
ed." Unless  the  statute,  by  dear  intend- 
ment, includes  the  transaction,  any  exten- 
sion beyond  its  meaning  so  as  to  include  the 
transaction  would  be,  under  the  elementary 
rule  governing  the  interpretation  of  crimi- 
nal statutes,  simply  judicial  legislation,  as 
it  would  be,  by  judicial  construction,  mak- 
ing that  a  crime  which  Congress  has  not  so 
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made,  and  thereupon  imposing  pimishment. 
United  States  v.  Wiltherger,  5  Wheat.  77, 
5  L.  ed.  37;  SarlU  v.  United  States,  152  U. 
S.  570,  38  L.  ed.  556,  14  Sup.  Ct.  Rep.  720; 
United  States  v.  Harris,  177  U.  S.  305,  44  L. 
ed.  780,  20  Sup.  Ct.  Rep.  609.  There  is  a 
certain  broad  sense  in  which  the  word 
"interest"  is  sometimes  used,  which  de- 
scribes the  relation  which  the  government 
has  to  the  acts  of  all  its  officials,  to  all 
proceedings  in  courts  or  in  departments, 
and,  indeed,  to  the  conduct  of  all  its  citi- 
zens. It  is  interested  in  seeing  justice  and 
righteousness  obtain  everywhere.  It  is  in- 
terested in  seeing  that  no  wrongful  con- 
duct shall  prevail.  But  so  is  every  offi- 
cial and  every  citizen  interested.  It  is  not 
an  interest  which  separates  and  distin- 
guishes the  government  from  the  citizens, 
but  it  is  that  interest  which  all  have, 
whether  government  or  citizens,  in  the  or- 
derly and  just  management  of  affairs,  in 
honorable  and  right  living.  It  is  that  in- 
terest which  a  father  or  head  of  a  family 
has  in  the  good  conduct  of  all  the  members 
of  his  family.  But  the  word  "interest"  as 
found  in  the  law  books  refers  to  pecuniary 
profit  and  loss,  and  that  Congress  used  the 
word  "interested"  in  its  common  legal  ac- 
ceptation is  as  clear  and  certain  as  any- 
thing can  be. 

*It  is  well  to  inquire  in  the  first  place[392] 
whether  the  word  "interest"  or  "interested" 
has  a  settled  legal  meaning.  A  leading  case 
is  that  of  Northampton  v.  Smith,  11  Met. 
390,  in  which'  was  involved  the  construction 
of  a  statute  of  Massachusetts  which  pro- 
vided that,  when  a  judge  of  probate  was 
interested  in  any  case  within  his  jurisdic- 
tion, the  case  should  be  transferred  to  the 
most  ancient  adjoining  county.  The  pro- 
bate judge  transferred  the  case  on  the 
ground  that  he  was  one  of  the  inhabitants 
of  the  town  of  Amherst,  and  that  there 
were  in  the  will  which  was  offered  for  pro- 
bate many  bequests  to  charitable  purposes 
for  the  benefit  of  persons  described  as 
dwelling  in  the  eight  towns  enumerated,  of 
which  Amherst  was  one.  Mr.  Chief  Justice, 
Shaw,  delivering  the  opinion  of  the  court, 
said   (p.  394) : 

"If  the  term  ^interest*  were  used  in  the 
loose  sense  it  sometimes  is,  consisting  in 
a  strong  and  sincere  desire  to  promote  all 
enterprises  for  the  advancement  of  learn- 
ing, philanthropy,  and  general  charity,  or 
a  similar  interest,  with  all  good  men,  to 
repress  and  put  down  pernicious  and  mis- 
chievous schemes,  no  man  could  be  found 
fit  to  be  intrusted  with  the  administration 
of  justice;  for  no  man  can  be  exempt  from 
such  interests." 

And  again  (p.  395) : 

"2.  It  must  be  a  pecuniary  or  proprietary 
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interest,  a  relation  by  which,  as  a  debtor  or 
•reditor,  an  heir  or  legatee,  or  otherwise, 
he  will  gain  or  lose  something  by  the  re- 
sult of  the  proceedings,  in  contradistinction 
to  an  interest  of  feeling,  or  sympathy  or 
bias,  which  would  disqualify  a  juror.  Smith 
▼.  Bradatreet,  16  Pick.  264. 

"3.  It  must  be  certain,  and  not  merely 
possible  or  contingent.  Hwu>e8  v.  Hum- 
phrey, 9  Pick.  350,  20  Am.  Dec.  481;  Wil- 
hraham  v.  Hampden  County,  11  Pick.  322; 
Danvera  v.  Essex  County,  2  Met.  185.  It 
must  be  direct  and  personal,  though  such 
a  personal  interest  may  result  from  a  rela- 
tion which  the  judge  holds  as  the  mem- 
ber of  a  town,  parish,  or  other  corporation, 
[393] 'where  it  is  not  otherwise  provided  by  law, 
if  such  corporation  has  a  pecuniary  or  pro- 
prietary interest  in  the  proceedings. 

**It  may  be,  and  probably  is,  very  true, 
as  the  human  mind  is  constituted,  that  an 
interest  in  a  question  or  subject-matter, 
arising  from  leeling  and  sympathy,  may  be 
more  efficacious  in  influencing  the  judgment 
than  even  a  pecuniary  interest;  but  an  in- 
terest of  such  a  character  would  be  too 
vague  to  serve  as  a  test  by  which  to  de- 
cide so  important  a  question  as  that  of 
jurisdiction;  it  would  not  be  capable  of  pre- 
cise averment,  demonstration,  and  proof; 
not  visible,  tangible,  or  susceptible  of  being 
put  in  issue  and  tried;  and  therefore  not 
certain  enough  to  afford  a  practical  rule 
of  action." 

In  McOrath  v.  People,  100  111.  464,  it  was 
held  that: 

''The  state  is  not  'interested,  as  a  party 
or  otherwise,'  in. a  proceeding  in  the  nature 
of  a  quo  warranto  to  try  the  title  of  a  per- 
son to  an  office  into  which  it  was  alleged 
he  had  intruded,  in  any  such  sense  as  would 
give  to  the  supreme  court  jurisdiction  to 
hear  an  appeal  in  such  a  proceeding  direct- 
ly from  the  trial  court,  imder  §  88  of  the 
practice  act.  The  interest  which  the  state 
must  have  in  a  cause,  within  the  meaning 
of  this  section,  in  order  to  entitle  either 
party  to  bring  it  directly  to  the  supreme 
court  from  the  trial  court,  is  a  substantial 
interest, — as,  a  monetary  interest." 

In  Evans  v.  Eaton,  7  Wheat.  356,  5  L.  ed. 
472,  a  patent  <»Lse,  the  question  was  whether 
a  certain  witness  was  competent,  the  alleged 
objection  being  that  he  was  interested,  be- 
cause he  might  use  the  alleged  invention 
if  the  patent  was  adjudged  void,  and  Mr. 
Justice  Story,  speaking  for  the  court,  said 
(p.  425,  L.  ed.  p.  489) : 

''The  special  notice  in  this  case  asserts 
matter  which,  if  true,  and  foimd  specially 
by  the  jury,  might  authorize  the  court  to 
adjudge  the  patent  void;  and  it  is  supposed 
that  this  constitutes  such  an  interest  in 
Frederick  in  tiie  event  of  the  cause  that  he 
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is  thereby  rendered  incompetent.  Bat,  ii 
this  respect,  Frederick  stands  in  the  saiM 
situation  as  every  other  person  in  the  oob- 
munity.  If  the  patent  is  declared  void,  the 
invention  •may  be  used  by  the  whole  coiih[394|| 
munity,  and  all  persons  nuty  be  said  to 
have  an  interest  in  making  it  public  prop- 
erty. But  this  results  from  a  general  prin- 
ciple of  law,  that  a  party  can  take  notkisg 
by  a  void  patent;  and,  so  far  as  sodi  to 
interest  goes,  we  think  it  is  to  the  credit, 
and  not  to  the  competency,  of  the  witncsa.* 

In  State  v.  Sutton,  74  Vt.  12,  52  AU.  11«, 
the  case  and  the  ruling  is  disclosed  by  tbt 
following  quotation  from  the  opinion: 

"This  is  an  indictment  under  |  5072  of  the 
Vermont  statutes,  for  defaming  this  court 
and  a  judgment  thereof,  and  the  judges  of 
the  court  as  to  said  judgment.  It  is  ob- 
jected that  Judge  Watson,  who  sat  bek)w, 
was  disqualified  by  reason  of  interest  in  the 
event  of  the  cause  or  matter,  for  that  be 
is  one  of  the  judges  alleged  to  have  been 
defamed.  It  is  a  pecuniary  interest  that 
disqualifies,  and  Judge  Watson  is  no  more 
interested  in  this  case  in  that  respect  than 
he  is  in  every  other  criminal  case  that  he 
tries,  and  that  interest  is  too  small  for  the 
law's  notice.  State  v.  Batchelder,  6  Vt  479. 
It  is  said  that  a  judge  defamed  would  be 
deeply  interested  to  have  the  respondent 
convicted,  not  only  that  he  might  be  severe- 
ly punished,  but  also  for  the  aid  it  mieht 
afford  him  in  the  prosecution  and  mainte- 
nance of  a  civil  action  for  damn'^R.  But 
such  an  interest  does  not  disqualify." 

In  Foreman  v.  Marianna,  43  Ark.  324,  it 
was  held  that  a  judge  who  was  a  taxparer 
in  a  town  was  not  disqualified  from  fitting 
in  a  case  relating  to  the  annexation  of  cer- 
tain territory  to  the  town,  the  court  sayiaf 
(p.  329) : 

"A  general  interest  in  a  public  proceedisir, 
which  a  judge  feels  in  common  with  a  mass 
of  citizens,  does  not  disqualify.  If  it  did. 
we  might  chance  to  have  to  go  out  of 
the  state  at  times  for  a  judge.  The  'in- 
terest' which  disqualifies  a  judge  under  the 
Constitution  is  not  the  kind  of  interest 
which  one  feels  in  public  proceedinjr*  or 
public  measures.  It  must  be  a  pecuniarr 
or  property  interest,  or  one  affecting  his 
individual  rights,  and  the  liability  or  pecun- 
iary gain  or  relief  to  the  judge  must  oerur 
upon  the  event  of  the  suit,  not  resuH  re 
motely,  *]n  the  future,  from  the  general  op-[9M) 
eration  of  laws  and  government  upon  the 
status  fixed  by  the  dedsion.** 

In  Taylor  v.  Highu^y  Comrs.  88  111.  5^ 
the  question  was  who  had  the  right  to  ap- 
peal from  the  decision  of  the  commissioiien 
of  highwajTs  in  laying  out  a  new  road  or 
vacating  an  old  one,  and  the  court  Mid: 

"The  word  'interested'  must  neeirt  a 
reasonable  oonstiuctioii,  tuok  as   will.  «• 
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the  one  hand,  protect  those  who  have  a 
direct  and  substantial  interest  in  the  mat- 
ter, and,  on  the  other  hand,  protect  the  com- 
missioners of  highways  from  imnecessary 
litigation  in  defending  their  action  as  such, 
at  the  suit  of  persons  who  may  imagine 
they  have  an  interest,  when  in  fact  they 
have  no  such  interest  as  was  contemplated 
by  the  legislature.  Every  citizen  of  a  coun- 
ty, in  one  sense,  has  an  interest  in  the  pub- 
lic highways.  80,  too,  it  may  be  said,  and 
properly,  that  every  citizen  of  the  state 
has  an  interest  in  the  highways  in  the  dif- 
ferent counties  of  the  state.  If,  therefore, 
the  language  of  the  statute  is  to  be  inter- 
preted literally,  an  appeal  might  be  taken 
by  any  citizen  of  the  state.  But  we  appre- 
hend it  was  not  the  intention  of  the  legis- 
lature that  the  word  'interested'  should  re- 
ceive such  a  liberal  construction.  It  was, 
doubtless,  intended  to  give  the  right  of  ap- 
peal to  those  persons  who  had  a  direct 
and  pecuniary  interest,  not  shared  by  the 
public  at  large, — such  as  owned  land  ad- 
joining the  new  road  laid  out  or  the  old 
one  vacated." 

In  Chicago,  B.  d  Q.  R.  Co.  v.  Kellogg,  54 
Neb.  138,  74  N.  W.  403,  in  deciding  whether 
a  trial  judge  was  disqualified,  this  was  the 
ruling: 

**  *A  judge  ...  is  disqualified  from* 
acting  as  such  ...  in  any  case  where- 
in he  is  ...  interested.*  But  the  word 
interested,*  found  in  this  section  of  the 
statute,  probably  means  pecuniarily  inter- 
ested, or  at  least  it  means  that  a  judge, 
to  be  disqualified  from  hearing  a  case,  must 
be  in  such  a  situation  with  reference  to  it 
or  the  parties  that  he  will  gain  or  lose 
something  by  the  result  of  the  action  on 
trial.  It  is  not  claimed  that  Judge  Beall 
will  gain  or  lose  anything  from  the  result 
>6]of  *UiiB  action.  It  is  not  pretended  that  he 
has  any  pecuniary  interest  in  the  matter. 
The  argument  seems  to  be  that,  because 
he  rendered  the  law  judgment,  he  would 
naturally  be  desirous  that  the  same  should 
be  sustained,  and  that,  therefore,  his  in- 
clination would  be  to  defeat  this  suit.  It 
can  never  be  presumed  that  a  judge  will  per- 
mit his  desires  or  inclinations  to  control 
his  decision  in  any  manner,  and  that  he 
tried  the  case  and  rendered  the  judgment 
which  is  sought  to  be  vacated  by  this  action 
does  not  render  him  interested  and  disquali- 
fied, within  the  meaning  of  said  section  of 
the  statute." 

See  also  Com.  v.  O'Neil,  6  Gray,  343; 
Sauls  V.  Freeman,  24  Fla.  209,  12  Am.  St. 
Rep.  190,  4  So.  525;  Bowman's  Case,  67 
Ho.  146. 

In  Bouvier's  Law  Dictionary,  vol.  1,  p. 
651,  "interest"  is  defined: 

''The  benefit  which  a  person  has  in  the 
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matter  about  to  be  decided  and  which  is 
in  issue  between  the  parties.  By  the  term 
*benefit*  is  here  understood  some  pecuniary 
or  other  advantage,  which,  if  obtained, 
would  increase  the  witness's  estate,  or  some 
loss  which  would  decrease  it.** 

In  Black's  Law  Dictionary  the  definition 
is    (p.  636): 

"A  relation  to  the  matter  it.  controversy, 
or  to  the  issue  of  the  suit,  in  the  nature 
of  a  prospective  gain  or  loss,  which  actually 
does,  or  presumably  might,  create  a  bias  or 
prejudice  m  the  mind,  inclining  the  per- 
son to  favor  one  side  or  the  other.** 

If  the  word  "interested**  was  not  used 
in  this  section  in  this  ordinary  legal  sense, 
the  words  "in  which  the  United  States  is 
a  party  or  directly  or  indirectly  interested" 
are  surplusage,  because,  in  respect  to  every 
proceeding  before  a  department  or  other 
tribunal,  the  United  States  as  parens 
patriiB  has  an  interest,  in  what  Chief  Jus- 
tice Shaw  calls  the  "loose**  sense  of  the 
term.  Indeed,  what  significance  is  there  in 
inserting  the  words  from  "contract"  to  "in- 
terested," inclusive,  unless  some  distinct 
limitation  was  intended?  If  the  language 
was  "in  relation  to  any  proceeding  before 
any  department,  court-martial,**  etc.,  it 
would  express  the  intent  to  exclude  •Sen- [397] 
ators  from  appearance  for  compensation  in 
any  and  all  matters  before  the  departments. 
Inserting  the  clause  above  referred  to  ob- 
viously means  a  limitation,  and  no  other 
limitation  is  suggested  except  that  which 
limits  it  to  matters  in  which  the  govern- 
ment is  pecuniarly  interested.  Neither  do 
the  words  "or  any  other  matter  or  thing" 
enlarge  %he  scope  of  the  prohibition  so  as 
to  take  in  matters  of  a  different  nature. 
The  rule  of  conscruction  regarding  the  effect 
of  such  words  when  following  an  enumera- 
tion of  subjects  is  that  they  are  to  be  held 
as  meaning  any  other  matter  or  thing  of 
a  like  or  similar  nature  to  those  already 
named,  so  that  all  subjects  of  that  kind 
may  be  included,  and  none  escape  by  reason 
of  not  being  specially  named.  They  do  not 
open  the  statute  to  all  kinds  of  matters  or 
things  not  of  the  same  nature  as  those 
already  named.  Otherwise  there  would  be 
no  sense  in  the  prior  enumeration.  Her- 
mance  v.  Ulster  County,  71  N.  Y.  481; 
People  V.  New  York  d  M.  B.  R.  Co.  84  N. 
Y.  565;  Thames  d  M.  Marine  Ins.  Co.  v. 
Hamilton,  L.  R.  12  App.  Cas.  484. 

Doubtless  the  government  is  charged  with 
the  supervision  of  the  action  of  all  its 
officials,  but  that  supervision  does  not,  of 
itself,  create  a  pecuniary  Interest.  This 
court  has  a  supervising  control  of  the  lower 
Federal  judicial  tribunals.  We  are  interest- 
ed in  seeing  that  full  justice  is  done  in  all 
cases  therein.  But  that  duty  of  supervision 
and   review  creates  no  pecuniary  interest, 
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at  $4,000.  This  provision  continued  in 
force  up  to  and  including  the  fiscal  year 
ending  June  30,  1891.  The  act  (26  Stat,  at 
L.  947 1  chap.  541)  making  appropriations 
for  judicial  salaries,  etc,  for  the  fiscal  year 
commencing  July  1,  1891,  and  ending  June 
30,  1892,  contained  the  following  provision: 

"For  salaries  of  the  chief  justice  of  the 
supreme  court  of  the  District  of  Columbia 
and  the  five  associate  judges,  at  the  rate  of 
five  thousand  dollars  per  annum  each;  thir- 
ty thousand  dollars." 

The  law  containing  this  provision  had  the 
enacting  clause  usually  found  in  appropria- 
tion acts,  declaring  that  the  appropriations 
[403]*were  made  in  full  compensation  of  the  serv- 
ices of  the  fiscal  year  to  which  the  acts  re- 
lated, and  the  last  section  of  the  act  re- 
pealed all  acts  or  parts  of  acts  inconsistent 
or  in  confiict  with  its  provisions.  Under 
this  act  Justice  James  was  paid  for  the 
fiscal  year  referred  to  a  salary  at  the  rate 
of  $5,000  per  annum. 

The  appropriation  act  for  the  following 
fiscal  year,  commencing  July  1,  1892,  and 
ending  June  30,  1893,  contained  an  appro- 
priation of  a  lump  sum  of  $24,500  to  pay 
the  salaries  of  the  chief  justice  and  associ- 
ate justices  of  the  supreme  court  of  the  Dis- 
trict of  Columbia.  [27  Stat,  at  L.  223,  chap. 
196.]  The  siun  thus  appropriated  was  only 
adequate  to  pay  the  salaries  of  the  asso- 
ciate justices  at  the  rate  of  $4,000  per  an- 
num each,  and  this  act  also  contained  the 
genera]  enacting  and  concluding  clauses 
above  referred  to. 

For  the  five  months  of  the  year  covered  by 
this  last  act,  up  to  his  resignation,  viz., 
from  July  1,  1892,  to  December  1,  1892, 
Justice  James  was  paid  at  the  rate  of  $4,000 
per  annum.  Shortly  after  his  resignation, 
before  the  expiration  of  the  fiscal  year  cov- 
ered by  the  lump  appropriation  for  the  year 
commencing  July  1,  1892,  and  ending  June 
30,  1893,  Congress,  by  the  act  of  February 
9,  1893  (27  Stot.  at  L.  436,  chap.  74),  cre- 
ated the  court  of  appeals  of  the  District  of 
Columbia.  By  the  terms  of  the  act  its  pro- 
visions were  not  to  take  effect  until  April 
3,  1893.  It  was  provided  in  the  14th  section 
of  the  act  that  "justices  of  the  supreme 
court  of  the  District  of  Coliunbia  shall  here- 
after receive  an  annual  salary  of  five  thou- 
sand dollars  each,  payable  quarterly  at  the 
Treasury  of  the  United  States."  As  the 
lump  appropriation  made  in  the  act  above  re- 
ferred to  for  the  fiscal  year  ending  June 
30,  1893,  was  adequate  only  to  pay  the  sal- 
aries at  the  rate  of  $4,000  per  annum,  it  fol- 
lowed that  the  existing  appropriation  was 
not  adequate  to  pay  the  salaries  of  the  jus- 
tices of  the  supreme  court  of  the  District  of 
Columbia  at  the  rate  of  $5,000  per  annum 
from  the  date  fixed  for  the  going  into  effect 
1080 


of  the  court  of  appeals  let,  that  is,  tnm 
April  3,  1893,  to  the  end  of  the  ^fiscal  7«ar.[40«] 
To  remedy  this,  in  the  deficiency  appropria- 
tion act  of  March  3,  1893  (27  SUt.  at  L. 
653,  chap.  210,  U.  S.  Comp.  SUt.  1901,  p. 
3349),  there  was  appropriated  a  sum  whidk 
added  to  the  previous  lump  appropriatioa, 
was  adequate  to  pay  to  the  justices  of  t^ 
supreme  court  of  the  District  a  salary  at 
the  rate  of  $5,000  per  annum  from  April  3, 
1893,  to  the  end  of  the  fiscal  year.  For  tht 
following  fiscal  years,  it  is  conceded,  regular 
appropriations  were  made  for  the  salaries 
of  the  justices  of  the  supreme  court  of  lb* 
District  of  Columbia  at  the  rate  of  15.000 
per  annum.  The  deficiency  appropriatkm 
act  of  March  2,  1895,  contained  an  appro- 
priation (28  Stat,  at  L.  851,  chap.  187) 
"to  pay  the  chief  justice  and  five  associate 
justices  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  the  difference  between  the 
rate  of  compensation  received  by  them  and 
five  thousand  dollars  per  annum  for  the 
fiscal  year  eighteen  hundred  and  ninety 
three."  In  virtue  of  this  appropriatioB 
Justice  James  was  paid  for  the  portion  of 
the  fiscal  year  (from  July  1,  1892,  to  Jane 
30,  1893)  covered  by  the  lump  appropristioa, 
that  is,  up  to  the  time  of  his  resignstioii, 
on  December  1,  1892,  a  sum  which,  added  to 
the  $4,000  'appropriated  in  the  lump  appro- 
priation act  for  that  fiscal  year,  made  his 
salary  at  the  rate  of  $5,000  per  auDum. 

On  behalf  of  the  administratrix  the  cob- 
tention  is  that  the  appropriation  at  the  rate 
of  $5,000  per  annum  made  for  the  fiscal 
year  from  July  1,  1891,  to  June  30.  1992, 
operated  as  an  increase  of  the  salary  to  that 
amount,  and  that  this  increase  was  not  re- 
pealed by  the  subsequent  legislation,  or,  if 
intended  to  be  repealed,  the  repealin;;  set  was 
void,  because  the  supreme  court  of  tl:e  Pi*- 
trict  of  Columbia  was  an  inferior  ct^urt  of 
the  United  States  within  the  meant r?  of  I 
1,  article  3,  of  the  Constitution,  and  there- 
fore, as  Congress  had  increased  the  saUrr  to 
$5,000  it  was  without  power  to  reduce  it 

The  opposing  contention  is  that  the  oaly 
effect  of  the  appropriation  for  the  tbeal 
year  ending  June  30,  1892,  was  to  tempora- 
rily raise  the  salary  for  that  year,  and  that 
as  in  the  subsequent  •year  only  a  lump  »uBi[4i*! 
adequate  to  pay  at  the  rate  of  $4,000  per  ta- 
num  was  appropriated,  the  general  law  of 
1866  governed,  and  that  amount  became  tW 
salary  which,  by  law,  was  payable  to  Jus- 
tice James  at  the  time  of  his  resignatioa. 
And  it  is  insisted  that  Congress  was  vetted 
with  power  to  increase  and  diminifth  at 
pleasure  the  compensation  paid  to  a  jmtict 
of  the  supreme  court  of  the  District  of  Co- 
lumbia because  that  court  was  not  oae  of 
the  courts  referred  to  in  |  1  of  article  I  of 
the  Constitution.  Indeed,  iirespectiTt  of  tte 
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question  of  what  was  the  rate  of  salary 
payable  to  Justice  James  at  the  time 
of  his  resignation,  the  government  con- 
tends that  the  judgment  below  should  be 
affirmed,  because,  in  any*event,  the  supreme 
court  of  the  District  of  Columbia  was  not 
a  court  of  the  United'  States  within  the  in- 
tendment of  Rev.  Stat.  §  714,  and,  in  con- 
sequence, the  judges  of  that  court  were  not 
entitled,  on  resignation,  to  the  benefits  in- 
tended to  be  conferred  thereby. 

From  the  view  we  take  of  the  case  it  is 
unnecessary  to  consider  the  constitutional 
questions  which  are  raised  by  the  opposing 
parties.  We  say  this  because,  if  the  result 
of  an  analysis  of  the  legislation  of  Ongress 
be  to  establish  that  the  salary  by  law  pay- 
able to  Justice  James  at  the  time  of  his 
resignation  was  $5,000  per  annum,  it  will 
be  superfluous,  on  that  branch  of  the  case, 
to  intimate  any  opinion  as  to  whether  the 
supreme  court  of  the  District  of  Columbia  is 
a  court  of  the  United  States  within  the 
meaning  of  §  1  of  article  3  of  the  Constitu- 
tion. Likewise,  on  the  second  branch  of  the 
case,  if  it  be  concluded  that  the  justices  of 
the  supreme  court  of  the  District  of  Colum- 
bia are  embraced  within  the  provisions  of  § 
714  of  the  Revised  Statutes,  irrespective  of 
whether  that  court  is  or  is  not  an  inferior 
court  within  the  meaning  of  the  constitu- 
tional provision  above  referred  to,  it  will  be 
likewise  superfluous  to  consider  the  question 
of  constitutional  power. 

It  is  not  disputed  that,  by  the  express 
terms  of  the  appropriation  act  for  the  fiscal 
6]year  ending  June  30,  1892,  the  salaries  •of 
the  justices  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  were  increased  to  $5,000 
per  annum,  at  least  lor  that  year.  As,  how- 
ever, the  appropriation  for  the  next  fiscal 
year — the  one  in  which  Justice  James  re- 
signed— was  only  of  a  lump  sura  adequate 
to  pay  $4,000  per  annum,  it  is  insisted  that 
that  amoimt  was  the  salary  payable  to  Jus- 
tice James  at  tne  date  of  his  resignation. 
Whether,  if  the  act  appropriating  the  lump 
sum  stood  alone,  it  would  sustain  the  con- 
tention based  upon  it  we  are  not  called  upon 
to  decide,  since  we  may  not  merely  consider 
the  lump  appropriation  but  must  also  take 
into  view  the  act  ot  March  2,  1895  (28  Stat, 
at  L.  851,  chap.  187)  relating  to  the  iden- 
tical subject,  viz.,  the  salary  for  the  fiscal 
year  ending  June  30,  1893,  payable  by  law 
to  the  justices  of  the  supreme  court  of  the 
District. 

The  act  of  March  2,  1895,  appropriated  t<i 
pay  as  a  deficiency  to  the  chief  justice 
and  the  five  associate  justices  of  the 
supreme  court  of  the  District  of  Co- 
lumbia a  sum  representing  the  differ- 
ence between  the  rate  of  compensation  there- 
tofore received  by  them  and  $5,000  per  an- 
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num  for  the  fiscal  year  1893,  the  year  in 
which  Justice  James  resigned,  i^ow  that 
act  is  susceptible  of  only  one  of  two  con- 
structions; viz.f  either  that  it  was  a  legis- 
lative declaration  to  the  effect  that  the  in- 
crease of  salary  operated  by  the  specific  pro- 
vision contained  in  the  appropriation  act  for 
the  fiscal  year  ending  June  30,  1892,  was  a 
permanent  provision,  and  had  not  been  re- 
pealed by  the  lump  appropriation  made  in 
the  act  of  the  following  year,  or  that  it 
was  intended  retroactively  to  fix  the  sal- 
aries of  the  justices  of  the  supreme  court  of  ' 
the  District  of  Columbia  for  the  fiscal  year 
1893  at  the  sum  of  $5,000, — a  power  which 
Congress  undoubtedly  possessed.  Stockdale 
y.  Atlantic  Ins,  Co,  20  Wall.  323,  331,  332, 
22  L.  ed.  348,  351.  Whichever  view  is 
adopted,  the  legal  proposition  inevitably 
arises  that  the  salary  of  the  justices  of  the 
supreme  court  of  the  District  of  Columbia 
payable  by  law  for  the  fiscal  year  of  1893 
was  the  sum  of  $5,000.  Indeed,  as  a  matter 
of  fact,  under  the  operation  of  the  deficiency 
appropriation,  the  salary  'actually  paid  to[40T] 
Justice  James  for  the  portion  oi  the  fiscal 
year  up  to  the  time  of  his  resignation  was 
at  the  rate  of  $5,000  per  annum.  It  is  no 
answer  to  this  deduction  to*  say  that  a3  the 
effects  just  indicated  arose  from  the  act  of 
1895,  therefore  they  could  not  have  existed 
in  the  fiscal  year  of  1893,  when  Justice 
•Tames  resigned;  for  this  would  be  but  to 
deny  efficacy  to  the  act  of  1895,  either  as  a 
congressional  interpretation  of  the  prior  leg- 
islation or  as  a  retroactive  statute,  fixing 
the  salaries  for  the  year  1893. 

As  Congress  had  the  Tjower,  wholly  irre- 
spective of  the  prior  legislation,  retroactive- 
ly to  fix  the  salary  payable  to  a  justice  of 
the  supreme  court  of  the  District  of  Colum- 
bia for  an  antecedent  year,  and  a^  the  effect 
of  the  act  of  1895  was  necessarily  a  deter- 
mination by  Congress  that  the  salary  pay- 
able to  Justice  James  for  the  year  during 
which  he  resigned  was  $5,000,  we  are  not  at 
liberty  to  disregard  the  retroactive  et^'ect  of 
the  act  of  Congress  by  holding  that  the  sal- 
ary payable  to  him  by  law  for  the  y*ar  dur- 
ing which  he  retired  was  a  lej«s  sum  than 
the  amount  which  Congress,  in  the  exercise 
of  its  plenary  authority  in  the  premises,  has 
declared  was  the  lawful  salary. 

The  salary  of  Justice  James  for  the  peri- 
od just  referred  to  being,  then,  at  the  rate 
of  $5,000  per  annum,  it  is  obvious  that  he 
was  within  the  terms  of  Rev.  Stat.  §  714, 
if  the  provisions  of  that  section  applied  to 
justices  of  the  supreme  court  of  the  District 
of  Columbia.     That  section  is  as  follows: 

"Sec.  714.  When  any  judge  of  any  court 
of  the  United  Sti^tes  resigns  his  office,  after 
having  held  his  commission  as  such  at  least 
ten  years,  and  having  attained  the  age  of 
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Beventy  years,  he  shall,  daring  the  residue  of 
his  natural  life,  receive  the  same  salary 
which  was  by  law  payable  to  him  at  the 
time  of  his  resignation." 

On  behalf  of  the  government  it  is,  as  we 
have  said,  contended  that  Justice  James 
was  not  entitled  to  the  benefit  of  this  stat- 
ute, because  that  statute  only  embraced 
judges  of  such  courts  of  the  United  States 
[408]  as  were  within  the  purview  of  §  1  *of  article 
3  of  the  Constitution,  and  it  is  insisted  the 
supreme  court  of  the  District  of  Columbia 
was  not  so  embraced.  We  think  the  prem- 
ise upon  which  this  contention  rests  is 
wholly  devoid  of  merit.  The  words  of  the 
statute,  ''when  any  judge  of  any  court  of 
the  United  States  resigns  his  office,"  are 
broad  enough  to  embrace  all  courts  created 
by  the  United  States,  without  taking  into 
view  the  particular  constitutional  authority 
which  was  exercised  in  such  creation.  It  is 
true  that  the  statute  excludes  the  concep- 
tion that  it  was  intended  to  apply  to  judges 
of  courts  created  by  Congress  when  the  term 
of  office  was  of  a  limited  duration.  Converse- 
ly,  however,  in  our  opinion,  the  text  of  the 
statute  leaves  no  room  for  question  that 
its  provisions  were  intended  to  apply  to  a 
judge  of  any  court  of  the  United  States 
holding  his  office  by  a  life  tenure,  such  as 
during  good  behavior.  Indeed,  as  it  is  con- 
ceded at  bar  that,  from  the  ^riod  of  the  en- 
actment of  the  statute  down  to  the^  present 
time,  it  has,  without  interruption  or  devia- 
tion, been  construed  by  the  legislative  and 
executive  departments  of  the  government  as 
applicable  to  justices  of  the  supreme  court 
of  the  District  of  Columbia,  we  do  not  deem 
it  necessary  to  determine  whetuer  the  su- 
preme court  of  the  District  of  Columbia  is 
an  inferior  court  within  the  meaning  of  | 
1  of  article  3  of  the  Constitution,  since, 
even  if  it  be  not  a  court  of  that  character, 
it  is  nevertheless  a  court  of  the  United 
States  within  the  meaning  of  Rev.  Stat.  | 
714. 

The  judgment  is  reversed  and  the  case  re- 
manded, with  directions  to  enter  a  judgment 
for  the  petitioner. 


[409]*AY£R  4  LORD  TIE  COMPANY,  Plff.  tn 

Err,f 

V. 

COMMONWEALTH  OP  KENTUCKY,  by 
Frank  A.  Lucas,  Revenue  Agent  of  Said 
Commonwealth. 

(See  8.  C.  Reporter's  ed.  409-428.) 


Taxes— on   enrolled   Teasels— •Itns.*  The 

settled  rule  that  the  domldl  of  the  owner 

Nora. — A$  to  where  shipe  ere  iamoMe — see 
note  to  Johnson  v.  De  Bary-Baya  Merchants' 
Ltne,  87  L.B.A.  620. 
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or  the  actual  sltns  of  the  vesseU 
the  place  of  enrolment  of  a  vessel  ptyfac 
between  ports  of  different  states,  easmcvd  la 
the  coastwise  trade,  and  the  conseqaent  narS- 
Ing  of  the  stem  of  the  ressel  with  the  name 
of  the  place  of  enrolment,  as  provided  for 
In  U.  8.  Rev.  Stat.  $|  4178.  4334  \V.  8. 
Comp.  SUt  1901,  pp.  2830.  2968).  was  tte 
criterion  by  which  to  determine  the  «lnH 
of  the  Tessel  for  taxation,  was  not  chaojeed 
by  the  declaration  of  the  act  of  Joa^  26. 
1884  (23  SUt.  at  L.  58.  chap.  121,  U.  a 
Comp.  8Ut  1901,  p.  2831).  f  21.  that  tbs 
word  ''port,"  as  osed  in  those  sections,  sbaO 
be  construed  to  mean  either  the  port  wbcrs 
the  Tesse!  is  enrolled,  or  the  place  where  tx 
was  bnllt,  or  where  one  of  the  owners  resldca, 
which  simply  enables  the  owner  to  select  a 
place  ether  than  the  port  of  eaioisMBt  i» 
be  marked  upon  the  ressel. 


[No.  268.] 
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IN  ERROR  to  the  Court  of  Appeals  for 
the  State  of  Kentucky  to  review  a  jod^ 
ment  which  aflSrmed,  on  a  second  appeal,  r 
judgment  of  the  Circuit  Court  of  McCrack 
en  County,  in  that  state,  sustaining  a  de- 
murrer to  the  answer  in  an  action  to  reoor- 
er  taxes  on  vessels  engaged  in  interstata 
commerce,  and  enforcing  the  tax.  Rerrre^d 
and  remanded  for  further  proceedings. 

See  same  case  below,  on  first  appeal,  tB 
Ky.  L.  Rep.  1Q68,  2061,  77  8.  W.  686.  7»  a 
W.  290;  on  second  appeal,  26  Ky.  L.  Bapu 
585,  85  S.  W.  1096. 

Statement  hy  Mr.  Justice  Wkitax 
The  commonwealth  of  Kentucky,  by 
Frank  A.  Lucas,  revenue  agent,  commeaeed 
an  action  in  the  county  court  of  McCrackca 
county  to  recover  from  the  Ayer  k  Lord  TIa 
Company  alleged  omitted  state,  county,  aad 
municipal  taxes  for  the  years  1899,  1900, 
and  1901,  claimed  to  be  assessable  upon  two 
steamboats  and  certain  barges,  and,  fortha 
year  1901,  upon  one  other  steamboat,  all  tka 
property  of  the  company. 

In  the  statement  of  the  plaintiff  the  right 
to  recover  in  respect  of  the  steamboats  waa 
based  solely  upon  the  assertion  that,  os  tha 
dates  when  it  was  alleged  the  boats 
subject  to  the  taxes  in  question,  they 
"enrolled,  in  accordance  with  the  laws  oi 
the  United  States  governing  navigatkm,  at 
the  port  of  Paduoah,  in  the  county  of  Me- 
Cracken  and  state  of  Kentucky;  that,  aa 
required  by  the  said  laws  of  tha  Uaitatf 
*States  governing  navigation,  tke  words  affdlO 
'Paducah,  Kentucky'  were  painted  em  tW 
stem  of  said  steamboats;  that  said 
when  not  in  use,  are  kept  at  Padneah, 
tucky,  and  that  the  said  port  of 
is,  and  waa,  on  each  ol  said  da|a,  the 
port  of  Mid  staamboata*" 


Atxb  a  Lobd  Tdb  Co.  v.  KsimroKT. 


410-412 


e  right  to  recorer  in  respect  of  the 
is  was  based  upon  the  allegation  that 
1  and  all  of  said  boats  are  now,  and 
,  on  each  of  the  above  days  mentioned, 

by  the  defendant  for  the  purpose  of 
ig  ties,  loaded  on  barges;  that  the  de- 
mt  was,  on  each  of  the  days  aforesaid, 
3wiier,  seised  of,  and  in  possession  of, 
in  barges,  used  in  connection  with  said 
nboats,  for  the  purpose  of  transporting 
oad  ties." 
e    tie    company  .answered    as   follows: 

it  was  an  Illinois  corporation,  char- 
[  in  1893,  and  empowered  "to  transact 
less  with  steamboats  engaged  in  inter- 
J  commerce;"  that  "ever  since  its  inoor- 
tion  it  has  been  engaged  in  business  as 
5T  of  towboats,  plying  on  the  Mississip- 
>hio,  Tennessee,  and  Cumberland  rivers, 
their  tributaries;  that  the  business  in 
h  towboats  had  been  engaged  is  that 
iterstate  commerce  and  of  transporting 
oad  ties  in  its  own  barges  from  differ- 
points  of  said  rivers  to  the  port  of 
»kx>ort,  in  the  state  of  Dlinois;  that 
'  said  towboats,  in  pursuit  of  their 
ness,  occasionally  touch  at  the  point  of 
icah,  Kentucky,  but  never  to  discharge 
•  cargo,  but  simply  for  the  purpose  of 
ng  stores,  employing  seamen,  and  for 
r  like  purposes;  that  they  and  said 
es  are  in  the  state  of  Kentucky  but 
)orarily,  and  most  of  their  business  is 
sportations  from  ports  and  places  in 
»ama,  Mississippi,  Kentucky,  Missouri, 
insas,   Illinois,   and   Tennessee   to   said 

of  Brookport,  in  the  state  of  Illinois; 
Louis,  in  the  state  of  Missouri;  Duval's 
f,  in  the  state  of  Arkansas, — at  which 
s  said  towboats  discharge  and  deliver 
r  respective  cargo  of  ties;  and  said  boats 

barges,  owned  and  controlled  by  Ayer 
ord  Tie  Company,  were  engaged  in  the 
ness  aforesaid  during  and  prior  to  years 
99,  1900,  and  1901,  and,  since  owned  by 

said  defendant  company,  have  never 
1  engaged  in  any  other  business  but  as 
-esaid,  nor  has  said  company,  since  its 
•rporation,  been  engaged  in  any  other 
ness  than  as  aforesaid;  that  their  said 
«ls  were  and  are  regularly  licensed  and 
>lled  by  the  United  States  under  and  in 
suanoe  to  the  acts  of  Congress." 
',  is  further  averred  that,  although  the 
company  had  offices  in  various  cities  of 
lois  situated  on  the  Ohio  river,  as  also 
!es  in  the  cities  of  Paducah  and  Fulton, 
he  state  of  Kentucky,  and  Duval's  Bluff, 
he  state  of  Arkansas,  it  had  such  offices 
^entudcy  for  convenience,  and  its  princi- 
office  was  averred  to  be  in  the  state  of 
tiois,  of  which  state  it  was  a  citizen. 
b  was  denied  that  the  home  port  of  its 
lels  was  in  the  port  of  Paducah,  Ken- 
<y,  and  it  was  aTerred  that  such  vessels 
I  U.S. 


were  enrolled  in  Kentucky  for  convenience, 
and  that,  when  they  were  so  enrolled,  the 
general  manager  of  its  transportation  de- 
partment and  of  the  steamboats  of  the  tie 
company  was  a  resident  of  the  state  of  Ken- 
tucky. 

It  was  further  specifically  averred  that, 
during  the  year  for  which  the  state  of  Ken- 
tucky was  seeking  to  assess  the  property  in 
question  for  taxation,  "all  of  said  property 
was  assessed  (listed?)  by  the  defendant  in 
the  state  of  Illinois  for  taxation,  and  has 
been  taxed,  and  defendant  has  paid  taxes 
under  the  state  of  Illinois,  to  said  state  and 
city  of  Chicago  on  all  of  said  property,  and 
denies  the  right  of  the  state  of  Kentucky 
to  subject  same  property  to  taxation." 

Claiming  the  right,  under  the  commerce 
clause  of  the  Constitution  of  the  United 
States,  to  trade  at  the  ports  of  the  different 
states  without  molestation  by  the  state  of 
Kentucky,  the  company  averred  that  the  im- 
position and  the  collection  of  taxes  in  ques- 
tion would  operate  an  unlawful  interference 
with  the  right  of  the  company  to  trade  or 
engage  in  interstate  commerce  as  it  had 
heretofore  been  accustomed  to  do. 

A  demurrer  was  filed  to  the  answer  on 
the  ground  that  it  'did  not  state  facts  8uf-[41«] 
ficient  to  constitute  a  defense.  The  county 
court  overruled  the  demurrer,  and,  plain- 
tiff declining  to  plead  further,  the  court 
dismissed  "the  plaintiff's  statement  and  ac- 
tion." The  case  was  then  taken  by  appeal 
to  the  circuit  court  of  McCracken  county. 
As  part  of  the  record  from  the  county  court, 
the  defendant  filed  in  the  circuit  court  a 
petition  and  bond  for  removal  of  the  cause 
to  a  Federal  court,  upon  the  ground  of  di- 
versity of  citizenship.  On  the  trial  of  the 
case,  before  action  taken  on  a  demurrer 
which  had  been  refiled  to  the  answer,  the 
court  overruled  and  dismissed  the  petition 
for  removal,  and  the  defendant  excepted. 
The  demurrer  to  the  answer  was  overruled, 
and,  the  plaintiff  declining  to  plead  further, 
a  judgment  of  dismissal  was  entered.  The 
cause  was  then  appealed  to  the  court  of  ap- 
peals of  Kentucky.  That  court  held  that 
the  demurrer  should  have  been  sustained, 
and  the  judgment  in  favor  of  the  company 
was  reversed.  25  Ky.  L.  Rep.  1068,  77  S. 
W.  686.  A  petition  for  rehearing  was  de- 
nied for  reasons  stated  in  an  opinion.  25 
Ky.  L.  Rep.  2061,  79  S.  W.  290. 

After  the  mandate  of  the  court  of  appeals 
was  filed  in  the  circuit  court,  that  court, 
upon  the  pleadings,  and  the  mandate  and 
opinion  of  the  court  of  appeals,  enterea  a 
judgment  sustaining  the  demurrer,  and,  the 
defendant  declining  to  plead  further,  the 
allegations  of  plaintiff's  statement  were 
taken  for  confessed,  and  it  was  ad- 
judged that  the  property  therein  described 
was  liable  for  taxation  at  the  values  stated 
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38;  Morgan  y.  Parham,  16  Wall.  471, 
ed.  303. 

snrach  as  the  plaintiff  in  error  is  a 
ration  created  and  existing  under  the 
)f  nimois,  it  is  a  citizen  of  said  state, 
ts  principal  office  being  in  the  city  of 
^y  these  boats  and  vessels  cannot, 
ore,  have  a  home  port  in  Chicago,  nor 
tual  situs  in  said  city  and  state.     It 

3  that  their  home  port  and  actual 
although  different  from  the  domicil  of 
Tner  thereof,  must  determine  their 
itus;  and,  their  home  port  being  in 
cken  county,  Kentucky,  and  the  city 
ucah,  and  being  constantly  employed 
ed  in  the  streams  of  Kentudgr  and 
djacent  thereto,  and  when  not  in  use 

Padncah,  they  are  property  within 
'isdiction  of  said  city,  county,  and 
)r  the  purpose  of  taxation,  and  the 
^  the  state  to  tax  them  should  not  be 

kin*»  Palace  Car  Co.  v.  Pennaylvaniaf 
imerican  Refrigerator  Trcmsit  Co.  v. 

4  U.  S.  70,  43  L.  ed-  899,  19  Sup. 
.  599;  OW  Dominion  8.  8.  Co.  v. 
I,  198  U.  S.  302,  49  L.  ed.  1060,  25 
.   Rep.   686;    North  Western   Lum- 

V.  Chehalis  County,  25  Wash.  95, 
i.  212,  87  Am.  St.  Rep.  747,  64  Pac. 
tion€U  Dredging  Co.  v.  8tat€,  99  Ala. 
So.  720;  Norfolk  S  W.  R.  Co.  v. 
Vorks,  97  Va.  23,  32  S.  E.  779; 
▼.  Hays,  2  Cal.  590,  56  Am.  Dec. 
ion  Refrigerator  Transit  Co.  v. 
^  199  U.  a  194,  ante,  150,  26  Sup. 
36. 

H.  Ralston,  with  Messrs.  Taylor  d 
Iso   filed  a  brief  for  defmdant  in 

for  purposes  of  taxation,  the  gen- 
is  mobilia  sequuntur  personam, 
ry  no  means  the  invariable  rule; 
any  cases  tangible  per8<Mial  prop- 
ires  a  situs  for  taxation  foreign 
idenoe  of  its  owner. 
Refrigerator  Transit  Co.  ▼.  Ken- 

>  U.  S.  194,  ante,  150,  26  Sup.  Ct. 
?rotm  V.  Houston,  114  U.  S.  622, 
257,  6  Sup.  Ct.  Rep.  1091;  Union 
wr  Transit  Co.  ▼.  Lynch,  177  U. 
\    L.    ed.    708,  20   Sup.    Ct   Rep. 

issel,  above  a  certain  tonnage,  is 

>  hare  a  home  port  This  '^ome 
lon^  beep  held  to  be  the  situs  of 
purpoees  of  taxation. 

Taxn.    S     186;    Hays   v.   Pacific 

Co.   17  How.  596,  15  L.  el  254; 

Parh4Mm,  16  WaU.  471,  21  L.  ed. 

/Otfi«  V.  Wiggins  Ferry  Co.  11 
20  liu  ed.  192;  Battle  v.  Mo- 
234,  44  Am.  Dec  438;  Irvin  ▼. 
17.  8..  Book  5a 


New  Orleans,  8t.  L.  d  C.  R.  Co.  94  111. 
105,  34  Am.  Rep.  208;  Johnson  v.  De  Bary- 
Baya  Merchants'  Line,  37  Fla.  409,  37 
L.R.A.  518,  19  So.  640;  People  ew  rei.  Pa- 
cific Mail  8.  8.  Co.  v.  Taw  d  A.  Comrs.  58 
N.  Y.  242;  Yost  v.  Lake  Erie  Transp.  Co. 
50  C.  C.  A.  511,  112  Fed.  746;  Newport  v. 
Berry,  14  Ky  L.  Rep.  29,  19  S.  W.  238. 

The  taxation  of  these  vessels  by  the  Ken- 
tucky authorities  does  not  constitute  an  un- 
warranted interference  with  interstate  com- 
merce. 

Moran  v.  New  Orleans,  112  U.  S.  69,  28 
L.  ed.  653,  5  Sup.  Ct.  Rep.  38;  Louisville 
d  J.  Ferry  Co.  v.  Com.  22  Ky.  L.  Rep.  446, 
57  S.  W.  624;  Cleveland,  C.  C.  d  8t.  L.  R. 
Co.  V.  Backus,  154  U.  S.  439,  38  L.  ed. 
1041,  4  Inters.  Com.  Rep.  677,  14  Sup.  Ct 
Rep.  1122;  Henderson  Bridge  Co.  v.  Com. 
99  Ky.  623,  29  L.RJi.  73,  31  S.  VT.  486, 
166  U.  S.  150,  41  L.  ed.  953,  17  Sup.  Ct 
R^.  532;  Morgan  v.  Parham,  supra. 

*Mr.   Justice  Wkite,  after  making  the  [41 8] 
foregoing  statement,  delivered   the  />pinion 
of  the  court: 

As,  in  the  argument,  counsel  for  plaintiff 
in  error  has  not  discussed  the  alleged  error 
in  overruling  the  motion  to  remove,  we  treat 
that  question  as  waived  and  pass  to  the  mer- 
its. 

Notwithstanding,  by  the  demurrer  to  the 
answer,  it  was  conceded  that  the  tie  com- 
pany was  the  owner  of  the  alleged  taxable 
property,  that  it  was  an  Illinois  corpora- 
tion, and  that  its  main  office  was  in  Chi- 
cago, that  it  had  paid  taxes  in  Illinois  upon 
such  property,  that  the  property  was  em- 
ployed in  interstate  commerce  between  ports 
of  different  states,  including  the  state  of 
Illinois,  that  its  steamboats  were  enrolled 
at  Paducah,  Kentucky,  for  convenience, 
Kentucky  being  the  place  of  residence  of 
one  of  its  managing  officers,  and  that  its 
boats  touched  Paducah  only  temporarily, 
never  receiving  or  discharging  cargo  at  that 
port,  the  court  of  appeals  of  Kentucky  held 
that  the  property  in  question  was  subject 
to  the  taxing  power  of  the  state  of  Ken- 
tucky. The  existence  of  power  in  the  state 
to  tax  the  property  in  question  was  rested 
solely  upon  the  proposition  that  as  the 
steamboats  were  enrolled  at  Paducah,  and 
the  name  ''Paducah^  was  painted  upon 
their  stems,  it  was  to  be  conclusively  pre- 
sumed that  the  home  port  of  the  vessels  was 
at  Paducah,  and  that  such  home  port  was 
the  situs  of  the  property  for  taxation.  The 
barges  were  brought  within  the  principle 
announced,  because  they  were  treated  as 
mere  accessories  of  the  steamboats.  While, 
in  the  opinion,  the  steamboats  were  regard- 
ed as  operated  under  a  r^istrj,  the  fact  is 
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in  the  judgment,  and  the  defendant  was 
adjudged  to  pay  the  taxes  due  upon  such 
assessable  values  for  the  years  in  contro- 
versy, with  the  statutory  penalty.  InVom- 
pliance  with  the  request  of  the  defendant 
the  court  separately  stated  its  findings  of 
fact  and  conclusions  of  law,  which  are  as 
follows : 


**i 


'Separation  of  ]<indings  of  Facts  from  Con- 
clusions of  Law. 
"That  the  defendant  was,  at  the  time 
specified  in  the  pleadings,  the  sole  owner 
of  the  following-described  property,  named 
in  the  petition,  to  wit:  Steamers  Russel 
[413]Lord,  Pavonia,  Inverness,  'and  barges;  that 
the  same  were  of  the  value  as  follows,  as 
set  out  in  the  statement:  Russel  Lord, 
$13,000;  Pavonia,  $10,000;  Inverness,  $2,- 
500;  barges,  $10,000;  that  the  defendant 
had  enrolled  said  steamboats  at  Paducah, 
Kentucky,  with  the  name  "Paducah" 
painted  on  the  stem  of  said  vessels;  that 
the  defendant  was  a  corporation  legally  in- 
corporated under  the  laws  of  the  state  of 
Illinois. 

*'As  a  matter  of  law  the  court  adjudges 
that  the  port  of  Paducah,  Kentucky,  was, 
at  the  times  mentioned  in  the  statement, 
the  home  port  of  said  vessels  and  barges  be- 
longing to  defendant  and  named  in  the  state- 
ment, and  that  all  of  said  vessels  were  lia- 
ble to  assessment  and  valuation,  at  the  times 
stated  in  the  statement,  in  McCracken  coun- 
ty, Kentucky,  for  purposes  of  state,  county, 
and  city  taxes  for  the  years,  respectively, 
Russel  Lord  and  Pavonia,  1899,  1900,  and 
1901;  Inverness,  1901;  barges,  1899,  1900, 
and  1901.  The  defendant  excepts  to  each  of 
the  above  findings  of  facts,  and  also  to  all  of 
the  conclusions  of  law." 

A  motion  to  set  aside  the  judgment  and 
for  a  new  trial  having  been  made  and  over- 
ruled, the  cause  was  again  appealed  to  the 
courts  of  appeals  of  Kentucky.  That  court 
aflirmed  the  judgment  of  the  circuit  court 
upon  the  authority  of  its  previous  opinion, 
and  the  case  was  then  brought  to  this  court. 

Mr.  Charles  E.  Kremer  argued  the 
cause,  and,  with  Mr,  James  Campbell,  filed 
a  brief  for  plaintiff  in  error : 

The  case  of  the  barges  here  comes  clearly 
within  Com,  v.  American  Dredging  Co.  122 
Pa.  386,  1  LJEtA.  237,  2  Inters.  Com.  Rep. 
221,  9  Am.  St.  Rep.  116,  15  Atl.  443. 

The  steamboats  were  not  taxable  in  Ken- 
tucky. 

Morgan  v.  Parham,  16  Wall.  471,  21  L. 
ed.  303;  8t.  Louis  v.  Wiggins  Ferry  Co,  11 
Wall.  423,  20  L.  ed.  192;  Old  Dominion  8. 
8,  Co,  V.  Virginia,  198  U.  S.  299,  49  L.  ed. 
1059,  25  Sup.  Ct.  Rep.  686;  Mobile  ▼.  Bald- 
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win,  57  Ala.  61,  29  Am.  Rep.  712;  Yost  ▼. 
Lake  Erie  Transp.  Co.  50  C.  C.  A.  511,  lit 
Fed.  746. 

It  cannot  be  said  that  the  home  port 
of  these  vessels  was  Paducali. 

The  J,  E.  Rumbell,  148  U.  S.  1,  37  L.  ed. 
345,  13  Sup.  Ct.  Rep.  498 ;  The  Lotus  Yo.  t 
26  Fed.  637 ;  The  Jennie  B.  Gilkey,  19  F«d. 
127;  The  Charlotte  Vanderhilt,  19  Fed.  219; 
The  Plymouth  Rock,  13  Blatchf.  505,  Fed. 
Cas.  No.  11,237;  The  Mary  ChUton,  4  Fed. 
847;  The  E,  A,  Barnard,  2  Fed.  712;  HiU  t. 
The  Golden  Gate,  Newberry  Adm.  308,  Fed. 
Cas.  No.  6,492;  Blanchard  v.  The  Martha 
Washington,  1  Cliff.  463,  Fed.  Cas.  Ko.  1,- 
513;  The  Thomas  Fletcher,  24  Fed.  375;  The 
Chelmsford,  34  Fed.  399;  The  Marion  8. 
Harriss,  81  Fed.  964;  The  Richard  8.  Gar- 
rett, 44  Fed.  379 ;  The  Havana,  64  Fed.  496. 

The  state  must  ^ow  a  situs  of  the  prop- 
erty in  question. 

Walker  v.  Walker  {Walker  v.  Seal)  9 
Wall.  755,  19  L.  ed.  819;  Marine  Bank  r. 
Fiske,  71  N.  T.  353;  Myers  v.  Cronk,  113 
N.  Y.  608,  21  N.  E.  984;  Monson  v.  Tripp, 
81  Me.  24,  10  Am.  St.  Rep.  236,  16  AU. 
327. 

Mr.  N.  B.  BEajs  argued  the  cause,  and, 
with  Mr.  Charles  H.  Morris,  filed  a  brief 
for  defendant  in  error: 

This  action  is  not  such  as  nuy  be  orig- 
inally brought  in  the  United  States  circuit 
court,  and  does  not  come  within  the  prori- 
sions  of  the  act  of  Congress  proridine  for 
the  removal  of  actions  from  the  state  tr  the 
Federal  courts.  The  commonwealth  of  Ken- 
tucky is  the  real  party  plaintiff,  and  is  not 
a  citizen  within  the  meaning  of  said  act  of 
Congress  providing  for  removal  on  the  alle- 
gation of  diverse  citizenship. 

Postal  Teleg.  Cable  Co.  v.  United  Statn 
{Postal  Teleg.  Cable  Co.  v.  Alabama)  155 
U.  S.  482,  39  L.  ed.  231,  15  Sup.  Ct,  R<t 
192;  Pitts  V.  McGhee,  172  U.  S.  518.  43  L 
ed.  537,  19  Sup.  Ct.  Rep.  269;  Sttmr  t. 
8outh  Carolina,  117  U.  S.  430,  29  L  ed. 
962,  6  Sup.  Ct.  Rep.  799;  Re  Ayers,  123  U. 
S.  443,  31  L.  ed.  216,  8  Sup.  a.  Rep.  IW; 
Ferguson  v.  Ross,  3  L.R.A.  322.  38  Fed.  161 : 
Chicago,  St.  L.  d  N.  O.  R.  Co.  t.  Com.  115 
Ky.  278,  72  S.  W.  1119. 

The  situs  of  the  boats  for  the  purpose*  of 
taxation  is  Paducah,  Kentucky;  and  tber 
are  subject  to  taxation  there,  and  not  elae- 
where. 

Hays  V.  Pacific  Mail  8.  8.  Co.  17  How. 
596,  15  L.  ed.  254;  Wheeling,  P.  4  C. 
Transp.  Co.  v.  Wheeling,  99  U.  S.  273,  25 
L.  ed.  412;  8t.  Louis  v.  Wiggins  Ferry  (V 
11  Wall.  432,  20  L.  ed.  195;  PuUmin'i 
Palace  Car  Co.  v.  Pennsylvania,  141  V  S. 
36,  35  L.  ed.  621,  3  Inters.  Com.  Rep.  595, 
11  Sup.  Ct.  Rep.  876;  Moron  r.  Srv  Or 
leans,  112  U.  S.  75,  28  L.  ed.  655.  5  Sup  a 

tot  U.t. 
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Isp.  38;  Morgan  y,  Parhamf  16  Wall.  471, 
1  L.  ed.  303. 

Inasmuch  as  the  plaintiff  in  error  is  a 
^rporation  created  and  existing  under  the 
iw9  of  Hlmois,  it  is  a  citizen  of  said  state, 
id,  its  principal  office  being  in  the  city  of 
bicago,  these  boats  and  vessels  cannot, 
erefore,  have  a  home  port  in  Chicago,  nor 
1  actual  situs  in  said  city  and  state.  It 
Hows  that  their  home  port  and  actual 
us,  although  different  from  the  domicil  of 
I  owner  thereof,  must  determine  their 
al  vitus;  and,  their  home  port  being  in 
Cracken  county,  Kentucky,  and  the  city 
Podueah,  and  being  constantly  employed 
t  used  in  the  streams  of  Kentudgr  and 
se  adjacent  thereto,  and  when  not  in  use 
t  at  Paducah,  they  are  property  within 

jurisdiction  of  said  city,  county,  and 
e  for  the  purpose  of  taxation,  and  the 
t  of  the  state  to  tax  them  should  not  be 
ed. 

illman*8  Palace  Car  Co.  v.  Pennaylvaniaf 
a;  American  Refrigerator  Transit  Co.  v. 
,  174  U.  S.  70,  43  L.  ed.  899,  19  Sup. 
Rep.  599;  Old  Dominion  8.  8.  Co.  v. 
inia,  198  U.  S.  302,  49  L.  ed.  1060,  25 

Ct.  Rep.  686;  North  Western  hum- 
lo.  V.  Chehalis  County,  25  Wash.  95, 
R.A.  212,  87  Am.  St.  Rep.  747,  64  Pac. 
National  Dredging  Co.  v.  8tate,  99  Ala. 
12  So.  720;  Norfolk  d  W.  B.  Co.  v. 
?  Works,  97  Va.  23,  32  S.  E.  779; 
m  V.  Hays,  2  Cal.  590,  56  Am.  Dec. 
Union  Refrigerator  Transit  Co.  v. 
cky,  199  U.  S.  194,  ante,  150,  26  Sup. 
p.  36. 
J.  H.  Ralston,  with  Messrs.  Taylor  d 

also  filed  a  brief  for  defendant  in 

le,  for  purposes  of  taxation,  the  gen- 
Lile  is  mohilia  sequuntur  personam, 
3   by  no  means  the  invariable  rule; 

many  cases  tangible  personal  prop- 
squires  a  situs  for  taxation  foreign 
residence  of  its  owner. 
*i  Refrigerator  Transit  Co.  v.  Ken- 
199  U.  S.  194,  ante,  150,  26  Sup.  Ct. 
;  Brotcn  v.  Houston,  114  U.  S.  622, 
i.  257,  6  Sup.  Ct.  Rep.  1091;  Union 
ator  Tmnsit  Co.  v.  Lynch,  177  U. 

44    L.    ed.   708,  20  Sup.    Ct.  Rep. 

vessel,  above  a  certain  tonnage,  is 
to  have  a  home  port.    This  ''home 

ts  lon^  been  held  to  be  the  situs  of 

3r  purposes  of  taxation. 

I,    Taxn.    S    186;    Hays   v.   Pacific 

5.   Co.   17  How.  596,  15  L.  ed.  254; 

i\  rarhatn,  16  Wall.  471,  21  L.  ed. 
Ltotiis    V.   Wiggins  Ferry   Co.    11 

3,    20    Jm.    ed.    192;   Battle  v.   ilfo- 

ta.  234,  44  Am.  Dec.  438;  Irvin  v. 

S.  U.  S..  Book  50. 


New  Orleans,  8t.  L.  d  C.  R.  Co.  94  111. 
105,  34  Am.  Rep.  208;  Johnson  v.  De  Bary- 
Baya  Merchants*  Line,  37  Fla.  409,  37 
L.R.A.  518,  19  So.  640;  People  ew  rei.  Pa- 
cific Mail  8.  8.  Co.  v.  Taw  d  A.  Comrs.  58 
N.  Y.  242;  Yost  v.  Lake  Erie  Transp.  Co. 
50  C.  C.  A.  511,  112  Fed.  746;  Newport  v. 
Berry,  14  Ky  L.  Rep.  29,  19  S.  W.  238. 

The  taxation  of  these  vessels  by  the  Ken- 
tucky authorities  does  not  constitute  an  un- 
warranted interference  with  interstate  com- 
merce. 

Moran  v.  New  Orleans,  112  U.  S.  69,  28 
L.  ed.  653,  5  Sup.  Ct.  Rep.  38;  Louisville 
d  J.  Ferry  Co.  v.  Com.  22  Ky.  L.  Rep.  446, 
57  S.  W.  624;  Cleveland,  C.  C.  d  8t.  L.  R. 
Co.  V.  Backus,  154  U.  S.  439,  38  L.  ed. 
1041,  4  Inters.  Com.  Rep.  677,  14  Sup.  Ct 
Rep.  1122;  Henderson  Bridge  Co.  v.  Com. 
99  Ky.  623,  29  L.R.A.  73,  31  S.  W.  486, 
166  U.  S.  150,  41  L.  ed.  953,  17  Sup.  Ct. 
Rep.  532 ;  Morgan  v.  Parhum,  supra. 

• 

*Mr.  Justice  WMte,  after  making  the  [418] 
foregoing  statement,  delivered   the  />pinion 
.of  the  court: 

As,  in  the  argument,  counsel  for  plaintiff 
in  error  has  not  discussed  the  alleged  error 
in  overruling  the  motion  to  remove,  we  treat 
that  question  as  waived  and  pass  to  the  mer- 
its. 

Notwithstanding,  by  the  demurrer  to  the 
answer,  it  was  conceded  that  the  tie  com- 
pany was  the  owner  of  the  alleged  taxable 
property,  that  it  was  an  Illinois  corpora- 
tion, and  that  its  main  ofiice  was  in  Chi- 
cago, that  it  had  paid  taxes  in  Illinois  upon 
such  property,  that  the  property  was  em- 
ployed in  interstate  commerce  between  ports 
of  different  states,  including  the  state  of 
Illinois,  that  its  steamboats  were  enrolled 
at  Paducah,  Kentucky,  for  convenience, 
Kentucky  being  the  place  of  residence  of 
one  of  its  managing  officers,  and  that  its 
boats  touched  Paducah  only  temporarily, 
never  receiving  or  discharging  cargo  at  that 
port,  the  court  of  appeals  of  Kentucky  held 
that  the  property  in  question  was  subject 
to  the  taxing  power  of  the  state  of  Ken- 
tucky. The  existence  of  power  in  the  state 
to  tax  the  property  in  question  was  rested 
solely  upon  the  proposition  that,  as  the 
steamboats  were  enrolled  at  Paducah,  and 
the  name  "Paducah"  was  painted  upon 
their  stems,  it  was  to  be  conclusively  pre- 
sumed that  the  home  port  of  the  vessels  was 
at  Paducah,  and  that  such  home  port  was 
the  situs  of  the  property  for  taxation.  The 
barges  were  brought  within  the  principle 
annoimced,  because  they  were  treated  as 
mere  accessories  of  the  steamboats.  While, 
in  the  opinion,  the  steamboats  were  regard- 
ed as  operated  under  m  registry,  the  fact  is 
68  1085 
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they  were  engag^  in  the  coastwise  trade 
under  an  enrolment  and  license.  But  this  is 
immaterial,  since  vessels,  in  order  to  be  en- 
rolled, must  possess  the  qualifications  and 
fulfil  the  requirements  necessary  for  r^s- 
tration. 

To  comprehend  the  question  a  chronolog- 
ical statement  of  the  legislation  of  Con- 
gress as  to  the  registration  or  enrolment  of 
vessels,  etc,  is  necessary. 
[419]  *By  §  3  of  an  aot  approved  December  31, 
1792  (I  Stat,  at  L.  288,  chap.  1,  U.  S.  Comp. 
Stat.  1901,  pp.  2808,  2830),  it  was  provided 
as  follows: 

"Sec  3.  And  he  it  further  enacted.  That 
every  ship  or  vessel,  hereafter  to  be  r^s- 
tered  (except  as  is  hereinafter  provided), 
shall  be  registered  by  the  collector  of  the 
district  in  which  shall  be  comprehended  the 
port  to  which  such  ship  or  vessel  shall  be- 
long, at  the  time  of  her  registry,  which  port 
shall  be  deemed  to  be  that  at  or  nearest  to 
which  the  owner,  if  there  be  but  one,  or,  if 
more  than  one,  the  husband  or  acting  and 
managing  owner  of  such  ship  or  vessel, 
usually  resides.  And  the  name  of  the  said 
ship  or  vessel,  and  of  the  port  to  which 
she  shall  so  belong,  shall  be  painted  on  her 
stem,  on  a  black  groimd,  in  white  letters 
of  not  less  than  three  inches  in  length.  And 
if  any  ship  or  vessel  of  the  United  States 
shall  be  found  without  having  her  name, 
and  the  name  of  the  port  to  which  she  be- 
longs, painted  in  manner  aforesaid,  the 
owner  or  owners  shall  forfeit  fifty  dollars; 
one  half  to  the  person  giving  the  informa- 
tion thereof;  the  other  half  to  the  use  of 
the  United  States." 

On  June  23,  1874  (18  Stat,  at  L.  252, 
chap.  467),  the  foregoing  provision  was 
amended  so  as  to  allow  the  name  of  the  ves- 
sel to  be  painted  upon  her  stem  in  yellow 
or  gold  letters.  In  the  Revised  Statutes  the 
requirement  in  question  was  separated  into 
two  sections  (§§  4141,  4178,  U.  S.  Comp. 
Stat.  1901,  pp.  2808,  2830),  reading  as  fol- 
lows: 

"Sec  4141.  Every  vessel,  except  as  is  here- 
inafter provided,  shall  be  registered  by  the 
collector  of  that  collection  district  which 
includes  the  port  to  which  such  vessel  shall 
belong  at  the  time  of  her  registry;  which 
port  shall  be  deemed  to  be  that  at  or  near- 
est to  which  the  owner,  if  there  be  but  one, 
or,  if  more  than  one,  the  husband  or  acting 
and  managing  owner  of  such  vessel,  usually 
resides." 

•*Sec  4178.  The  name  of  every  registered 
vessel,  and  of  the  port  to  which  she  shall 
belong,  shall  be  painted  on  her  stem,  on  a 
black  groimd,  in  white  letters  of  not  less 
than  three  inches  in  length.  If  any  vessel 
(420]of  the  United  States  shall  be  *found  without 
having  her  name  and  the  name  of  the  port 
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to  which  she  belongs  so  painted,  the  owner 
or  owners  shall  be  liable  to  a  penalty  of 
fifty  dollars,  recoverable  one  half  to  the 
person  giving  the  information  thereof,  the 
other  half  to  the  use  of  the  United  State*." 

By  §  2  of  the  act  of  February  18,  179S 
(1  Stat,  at  Lu  305,  chap.  8),  "for  enrolliuf 
and  licensing  ships  or  vessels  to  be  em- 
ployed in  the  coasting  trade,"  etc.,  the  same 
requirements  were  made  essential  for  en- 
rolment as  for  registering;  and,  by  S  11, 
licensed  vessels  were  specifically  obliged  to 
have  the  name  and  port  painted  on  the 
stem.  As  incorporated  into  the  Keriied 
Statutes  the  latter  provision  reads  as  fol- 
lows: 

"Sec.  4334  (U.  S.  Comp.  SUt.  1901.  pi 
2968).  Every  licensed  vessel  shall  hare  her 
name  and  the  port  to  which  she  belozurs 
painted  on  her  stem,  in  the  manner  pre- 
scribed for  registered  vessels;  and  if  tny  li- 
censed vessel  be  foimd  without  such  paint- 
ing, the  owner  thereof  shall  be  liable  to  a 
penalty  of  twenty  dollars." 

By  §  21  of  an  act  approved  June  26.  18S4 
(23  Stat,  at  L.  58,  chap.  121,  U.  S.  Compi 
Stat.  1901,  p.  2831),  it  was  provided  a« 
follows : 

"Sec.  21.  That  the  word  *port,'  a^  used 
in  sections  forty-one  hundred  and  sevpntr- 
eight  and  forty-three  hundred  and  thirty- 
four  of  the  Revised  Statutes,  in  reference 
to  painting  the  name  and  port  of  every  reg- 
istered or  licensed  vessel  on  the  stem  of 
such  vessel,  shall  be  construed  to  raeta 
either  the  port  where  the  vessel  is  registered 
or  enrolled,"  or  the  place  in  the  same  dis- 
trict where  the  vessel  was  built,  or  whert 
one  or  more  of  the  owners  reside." 

Again,  by  acts  approv:?d  Febnurr  21, 
1891,  chap.  250,  §  1  (26  SUt.  at  L.":65U 
and  January  20,  1897,  chap.  67,  f  1  f29 
Stat,  at  L.  491.  U.  S.  Comp.  SUt  1901,  p. 
2830),  S  4178,  Rev.  SUt.  was  amended  to 
that  it  now  reads  as  follows: 

"Sec  4178.  The  name  of  every  document- 
ed vessel  of  the  United  SUtes  shall  be 
marked  upon  each  bow  and  upon  the  stem, 
and  the  home  port  shall  also  be  marked 
upon  the  stem.  These  names  shall  be  pftint 
ed  or  gilded,  or  consist  of  cut  or  carred  n 
cast  roman  letters  in  light  color  on  a  dtrk 
ground,  *or  in  a  dark  color  on  a  ligfaft  grooDd.[4tl] 
secured  in  place,  and  to  be  distinctly  n« 
ble.  The  smallest  letters  used  shall  not  be 
less  in  size  than  four  inches.  If  any  sw^ 
vessel  shall  be  found  without  these  nane* 
being  so  marked,  the  owner  or  owner?  (bAQ 
be  liable  to  a  penalty  of  ten  dollars  foreirh 
name  omitted :  Provided,  Aotrerer,  Th»t  ibe 
names  on  each  bow  may  be  marked  witkit 
the    year    eighteen    hundred    and    ninety* 


totv.i- 
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Was  the  ruling  below  justified  by  these 
itutes?  We  think  not. 
The  general  rule  has  long  been  settled  as 
vessels  plying  between  the  ports  of  dif- 
ent  states,  engaged  in  the  coastwise  trade, 
t  the  domicil  of  the  owner  is  the  situs 
a  vessel  for  the  purpose  of  taxation, 
)lly  irrespective  of  the  place  of  enrol- 
it,  subject,  however,  to  the  exception 
t  where  a  vessel  engaged  in  interstate 
merce  has  acquired  an  actual  situs  in  a 
e  other  than  the  place  of  the  domicil 
Jie  owner,  it  may  there  be  taxed  be- 
e  within  the  jurisdiction  of  the  taxing 
lority. 

Hays  V.  Pacific  Mail  S.  S,  Co.  17  How. 
15  L.  ed.  254,  vessels  were  registered  in 

York,  where  the  owner  resided.  The 
fis  were  employed  in  commerce  on  the 
ic  ocean  between  San  Francisco  and 
ma,  and  the  question  was  whether  the 
Is  were  subject  to  taxation  in  Califor- 

It  was  decided  that  they  were  not,  as 
had  not  become  incorporated  into  the 
rty  of  California  so  as  to  have  an  ac- 
iitus  in  that  state,  and  it  was  declared 
the  vessels  were  properly  taxable  at 
)micil  of  their  owner. 
8t,  Louis  V.   Wiggins  Ferry  Co.    11 

423,  20  L.  ed.  192,  the  boats  of  the 
,ny,  an  Illinois  corporation,  were  en- 

at  St.  Louis  and  plied  between  that 
nd  the  city  of  Ekist  St.  Louis,  in  the 
3f  Illinois.  The  company  had  an  of- 
:  St.  Louis,  where  its  president  and 
principal  officers  lived,  and  where  the 
ry  business  meetings  of  the  directors 
leld  and  the  corporate  seal  was  kept. 

was  paid  upon  the  boats  in  Illinois, 
idence  of  the  owner.    The  city  of  St. 

*  taxed  the  ferry  boats  as  personal 
:y  "within  the  city."  It  was,  how- 
eld  that  the  boats  did  not  so  abide 

the  city  as  to  become  incorporated 
id  form  part  of  its  personal  property, 
^ays  V.  Pacific  Mail  8,  8,  Co,  supra, 
course  of  the  opinion  the  court  said 

mine)  : 

boats  were  enrolled  at  the  city  of 
lis,  but  that  throws  no  light  upon 
ject  of  our  inquiry.  The  act  of  1789, 
Hat.  at  L.  55,  chap.  11),  and  the  act 
,  §  3  (1  Stat,  at  L.  288,  chap.  1), 
every  vessel  to  be  registered  in  the 

to  which  she  belongs,  and  the  4th 
of  the  former  act,  and  the  3d  see- 
the latter,  declares  that  her  home 
Eill  be  that  at  or  near  which  her 
isides.  The  solution  of  the  question 
er  home  port  is,  when  it  arises,  de- 
holly  upon  the  locality  of  her  own- 
dence,  and  not  upon  the  place  of 
nment,  3  Kent,  Com.  133,  170; 
The   Oolden  Oate,  Newberry,  Adm. 

8. 


308,  Fed.  Cas.  No.  6,492;  Dudly  v.  The 
Superior,  Newberry,  Adm.  181,  Fed.  Cas. 
No.  4,115;    Jordan  v.  Young,  37  Me.  276. 

In  Morgan  v.  Parham,  16  Wall.  471,  21 
L.  ed.  303,  a  vessel  originally  registered  in 
New  York  had  been  engaged  for  years  in 
the  coastwise  trade  between  Mobile  and 
New  Orleans  and  was  enrolled  at  Mobile. 
It  was  decided  that  the  boat  could  not  be 
taxed  in  Alabama. 

In  Wheeling,  P,  d  C.  Transp.  Co,  v. 
yf^heeling,  99  U.  S.  273,  25  L.  ed.  412,  ves- 
sels engaged  in  conmieroe  between  ports  of 
different  states  were  held  taxable  at  the 
domicil  of  the  owner. 

Quite  recently,  in  Old  Dominion  S.  8.  Co, 
V.  Virginia,  198  U.  S.  299,  49  L.  ed.  1059, 
25  Sup.  Ct.  Rep.  686,  the  foregoing  authori- 
ties were  approvingly  cited,  and  were  in  ef- 
fect reaffirmed.  In  that  case  the  vessels  were 
enrolled  in  New  York,  the  domicil  of  the 
owner,  but,  although  engaged  in  interstate 
commerce,  the  vessels  were  navigated  whol- 
ly within  the  limits  of  the  state  of  Virginia, 
it  was  held  that  they  came  within  the  ex- 
ception to  the  general  rule  which  we  have 
previously  stated,  and  were  properly  tax- 
able in  Virginia. 

•As,  in  the  case  at  bar,  the  owner  of  the  [4281 
vessels  was  domiciled  in  Illinois  and  the 
vessels  were  not  employed  exclusively  in 
commerce  between  points  in  the  state  of 
Kentucky,  but  were  engaged  in  traffic  be- 
tween that  state  and  the  ports  of  other 
states,  including  Illinois,  it  seems  obvious 
that,  as  a  question  of  fact,  they  had  no  per- 
manent  situs  in  the  state  of  Kentucky  with- 
in the  rule  announced  in  the  Old  Dominion 
Steamship  Case,  The  right,  then,  of  the 
state  of  Kentucky  to  tax  the  vessels,  must 
solely  depend  upon  the  fact  that  they  were 
enrolled  at  the  port  of  Paducah,  in  that 
state.  But,  if  enrolment  at  that  place  was 
within  the  statutes,  it  is  wholly  immaterial, 
since  the  previous  decisions  to  which  we 
have  referred  decisively  establish  that  en- 
rolment is  irrelevant  to  the  question  of  tax- 
ation, because  the  power  of  taxation  of  ves- 
sels depends  either  upon  the  actual  domicil 
of  the  owner  or  the  permanent  situs  of  the 
property  within  the  taxing  jurisdiction. 
The  court  below,  however,  did  not  ap- 
parently decline  to  apply  the  previous  de- 
cisions of  this  court,  but  treated  them  as 
inapposite,  imder  the  assumption  that  they 
were  rendered  before  the  act  of  1884,  and 
that  the  necessary  effect  of  that  statute  was 
to  change  the  general  law  so  as  to  cause 
vessels  to  be  subject  to  taxation  within  a 
state  where  they  were  enrolled,  although 
that  state  was  neither  the  residence  of  the 
owner  nor  the  place  of  the  actual  situs  of 
the  property.  As  the  ruling  below  was  made 
before  the  decision  of  this  court  in  the  Old 
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Dominion  Steamship  Company  Case,  ren- 
dered since  the  act  of  1884,  we  might  well 
leave  the  demonstration  of  the  error  into 
which  the  court  fell  to  result  from  the  de- 
cision of  that  case,  since  the  ruling  below 
is  wholly  inconsistent  with  that  decision. 
This  clearly  follows,  since,  in  the  Old  Do- 
minion Steamship  Case,  the  ri^ht  of  the 
state  of  Virginia  to  tax  was  based  upon  the 
permanent  situs  of  the  vessels  in  Virginia, 
although  they  were  enrolled  in  another 
state.  But,  in  view  of  the  general  impor- 
tance of  the  subject,  we  shall  briefly  point 
out  the  mistaken  construction  given  by  the 
court  below  to  the  act  of  1884. 

After  referring  to  the  act  of  1884,  and 

[424]  quoting  the  provisions  *of  the  Rev.  Stat.  § 

4178,  as  now  existing,  the  court  below  said: 

''Appellee  had  a  right  to  cause  its  boats 
to  be  registered  at  Paducah,  although  that 
was  not  the  place  nearest  to  the  port  where 
it  resided,  and  it  fully  complied  with  the 
law  regulating  the  subject  by  painting  the 
words  *of  Paducah,  Kentucky,'  on  the  stern 
thereof;  and,  by  the  amendment  of  1884, 
Paducah  became  the  home  port  of  the  ves- 
sels so  registered  and  marked. 

•  ••••• 

"The  steamboats  involved  in  this  litiga- 
tion are  separated  from  the  residence  of 
their  owner  by  a  long  distance  .  .  .  ; 
in  fact,  they  can  never  visit  the  port  at 
which  their  owner  resides;  they  are,  so  far 
as  their  actual  situs  is  concerned,  perma- 
nently confined  to  the  rivers  over  which 
they  float;  if  their  home  port  had  to  be 
Chicago,  because  that  is  the  residence  of 
their  owner,  as  under  the  law  prior  to  1884, 
then  they  would  have  a  home  port  from 
which  they  could  derive  no  advantage  or 
protection,  because  they  could  never  reach 
it.  It  was  to  obviate  this  hardship,  with 
others,  that  the  act  of  1884  was  passed  by 
Congress,  permitting  their  owners  to  select 
for  them  a  home  port  in  the  field  of  their 
operations,  which  is  for  them  a  home  port 
in  fact,  as  well  as  in  law  and  name.  Prop- 
erty such  as  that  under  consideration  ought, 
logically,  to  be  taxed  at  its  own  home  port; 
there  it  can  be  seen  and  properly  valued  for 
assessment  by  the  fiscal  officers;  whereas, 
at  the  residence  of  its  owner  (Chicago), 
the  officers,  of  necessity,  must  rely  on  the 
statements  of  the  latter  for  both  its  exist- 
ence [of  the  property]  and  its  value.  At 
its  home  port  it  enjoys  the  protection  of 
the  laws  of  the  jurisdiction  in  which  it  is 
located,  and  both  justice  and  reason  would 
seem  to  require  that  property  thus  per- 
manently located,  both  in  legal  contempla- 
tion and  in  fact,  within  a  jurisdiction  for- 
eign to  that  of  its  owner,  should  contribute 
its  fair  share  to  the  support  of  that  gov- 
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emment  whose  protection  it  enjoys."    [25 
Ky.  L.  Rep.  1071,  77  S.  W.  688.] 

It  is  at  once  apparent  that  this  line  of 
reasoning,  whilst  it  ^asserts  the  principle  oflitS] 
actual  situs,  and  expounds  the  act  of  18^ 
as  making  that  the  exclusive  rule  to  test 
the  power  to  tax,  at  once  causes  the  act  to 
destroy  the  very  principle  which  it  was  •»- 
sumed  the  act  upheld.  This  is  the  ineTi- 
table  consequence  of  the  conclusion  reached 
by  the  court  below,  that  the  act  of  1884  en- 
dowed the  owner  of  a  vessel  with  the  pow- 
er, simply  by  the  painting  a  name  of  a  place 
upon  his  vessel,  to  make  such  place  the  si- 
tus for  taxation,  although  it  might  be  nei- 
ther the  actual  situs  of  the  property  nor 
the  residence  of  the  owner. 

The  act  in  question  was  an  elaborate  OM, 
containing  thirty  sections,  relating  to  the 
American  merchant  marine,  and  was  entitled 
"An  Act  to  Remove  Certain  Burdens  on  the 
American  Merchant  Marine,  and  Encourage 
the  American  Foreign  Carrying  Trade,  and 
for  Other  Purposes."  23  Stat  at  L.  S3, 
chap.  121,  U.  S.  Comp.  SUt.  1901,  p.  2804. 
The  only  provision  contained  in  that  act 
which  had  any  reference  to  the  subject  ua- 
der  consideration,  and  which  was  relied 
upon  in  the  court  below,  was  $21,  which  we 
have  previously  quoted,  and  which  we  again 
copy: 

"Sec  21.  That  the  word  'port,'  as  used  is 
sections  forty-one  hundred  and  seventy- 
eight  and  forty-three  hundred  and  thirty- 
four  of  the  Revised  Statutes,  in  reference 
to  painting  the  name  and  port  of  every  rr^ 
istered  or  licensed  vessel  on  the  ttein  of 
such  vessel,  shall  be  construed  to  mean  eith- 
er the  port  where  the  vessel  is  registered  or 
enrolled  or  the  place  in  the  same  district 
where  the  vessel  was  built  or  where  one  or 
more  of  the  owners  reside.'' 

Clearly  this  section  does  not  essentially 
change  the  prior  general  law  respecting  en- 
rolment, as  it  simply  enlarges  the  power  of 
an  owner  in  regard  to  painting  on  the  stem 
of  his  vessel  the  name  of  the  place  froo 
which  he  may  desire  to  hail  her.  The  prior 
provisions  as  to  enrolment  clearly  exacted 
that  the  owner,  as  an  incident  to  earol- 
ment,  should  mark  upon  his  vessel  the  nam 
of  the  place  of  enrolment;  in  other  words, 
compelled  the  owner  to  hail  his  vessel  from 
the  place  of  enrolment,  althouTh  he  might 
be  domiciled  elsewhere.  Now,  *as  the  settled [4SI1 
rule  at  the  time  of  the  passage  of  this  act 
was  that  enrolment,  and  consequent  mark- 
ing of  the  stem  of  the  vessel  with  the  nant 
of  the  place  of  enrolment,  was  not  the  cri- 
terion by  which  to  determine  the  power  of 
taxation,  it  is  impossible  to  oonceive  that 
Congress  intended,  by  merely  oonferrinK  a 
privilege  to  select  the  name  of  a  place  otlNf 
than  the  port  of  enroUncnt  to  be  maiM 

soa  v.a. 
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)n  a  vessel,  to  overthrow  the  settled  rules 
regard  to  taxation  of  such  property 
ich  existed  at  the  time  of  the  passage  of 
act  of  1884.  To  give  to  the  statute  the 
stniction  adopted  by  the  court  below 
lid  be  simply  to  hold  that  its  purpose 
to  endow  the  owner  with  the  faculty 
irbitrarily  selecting  a  place  for  the  tax- 
D  of  his  vessel  in  defiance  of  the  law 
tomicil,  and  in  disregard  of  the  princi- 
of  actual  situs,  since,  by  the  statute, 
owner  was  given  the  right  to  paint 
it  the  name  of  the  place  where  the  ves- 
vas  built,  where  enrolled,  or  where  one 
he  owners  resided.  And  this  demon- 
es  the  misconception  of  the  construc- 
given  to  the  act  of  1884  by  the  court 
7,  since  the  court  declared  that  the 
e  effect  of  the  act  was  to  endow  the 
r  of  vessels  with  the  power  to  select,  by 
ing  on  the  stem,  a  place  "in  the  field 
>erations,"  which  should  be  the  place 
sation.  But  no  such  limitation  as  the 
of  operations  can  be  implied  from  the 
age  of  the  statute,  and,  therefore,  if 
onstruction  adopted  were  upheld,  the 
lited  right  of  the  owner  to  arbitrarily 
ate  the  taxing  laws  of  the  state  where 
3  rightfully  subj^t  to  taxation  would 

loubtedly,  as  we  have  said,  the  general 
es  as  to  enrolment  in  force  prior  to 
required  that  the  name  of  the  port 
painted  upon  the  vessel  should  be  the 
of   enrolment,   although    such    place 

not  be  the  domicil  of  the  owner.  In 
;e,  however,  that  rule  was  not  always 
ed,  because  the  owners  of  vessels  de- 
bo  hail  them  from  the  place  of  the 
ice  of  the  owner.  The  Albany,  4  Dill, 
ed.  Cas.  No.  131.  And  the  history  of 
>ption  of  the  provisicm  now  known  as 

the  act  of  1884  referred  to  leaves  *no 
>r  doubt  that  Congress  simply  intend- 
egalize  such  practice.    The  provision 

origin  in  an  amendment  unanimous- 
rted  by  the  committee  on  commerce 
^nate  on  May  1,  1884,  to  a  bill  then 
:  in  the  Senate.  The  chairman  of  the 
bee,  in  reporting  the  proposed  amend- 
aid   ( 15  Cong.  Rec.  p.  3650)  : 

^rye.  The  next  amendment  I  am  au- 
to offer  is  a  section  in  reference  to 
iting  of  the  name  of  the  ship  on  the 
Not  very  important  that  must  ap- 
Senators.  Miany  of  our  shipowners 
itate  of  Maine  think  more  of  that 
iy  do  of  the  rest  of  this  bill.  The 
>  o^vns  a  ship  looks  upon  her  as  his 
lis  children;  he  loves  his  ship;  and, 
e  law  as  it  stands  to-day,  he  is  re- 
o  paint  on  the  stem  the  name,  it 
:hat  of  his  wife  or  of  his  daughter, 


and  the  port  to  which  she  belongs.  For 
seventy-five  years  the  port  to  which  she  be- 
longed was  construed  to  be  the  place 
where  she  was  owned,  and  if  a  man  built  a 
ship  in  Surry,  and  she  was  owned  there, 
he  painted  on  the  stem  the  "May  Ann, 
from  Surry,  Maine."  In  1875  a  sharp  Treas- 
ury official  discovered  that  it  was  a  viola- 
tion of  the  law.  He  reported  to  the  Sec- 
retary of  the  Treasury,  and  the  Secretary 
issued  an  order  that  all  those  ships  must 
bear  the  name  of  the  port  of  entry,  regard- 
less of  where  they  were  built  or  owned.  They 
are  building  vessels,  home  vessels,  owned  at 
home,  owned  in  families,  in  many  instances 
by  the  blacksmith,  the  carpenter,  the  cap- 
tain, and  the  mate.  Their  vessels  they  wish 
to  name  after  one  of  the  family  and  the 
home,  the  place  where  she  is  owned  and 
built;  and  yet,  under  the  construction  of 
the  Treasury  Department,  she  may  be  the 
''Julia  Ann,"  from  Machias,  her  port  of 
entry,  but  actually  built  and  owned  a  hun- 
dred miles  from  there.  Take  Bath  and  Rich- 
mond, on  the  Kennebec  river, — ^Bath,  the 
greatest  ship-building  city  in  the  United 
States  to-day  of  wooden  ships;  her  rival, 
Richmond,  is  15  miles  above.  The  men  who 
build  their  ships  in  Richmond  regard  it  as 
about  as  serious  a  wrong  as  can  be  imposed 
upon  them  by  law  to  compel  them  *to  put  a[4SSl 
ship  built  there  and  owned  there  under  the 
name  of  Bath,  her  port  of  entry,  and  Bath 
would  fully  reciprocate  under  like  circum- 
cumstances.  I  take  it  that  no  Senator  will 
object  to  that  provision. 

Mr.  Hale.  Just  there  let  me  ask  my  col- 
league, was  not  the  reason  for  the  ruling 
of  the  Secretary  of  the  Treasury  that  the 
technical  view  was  taken  of  the  word  "port,** 
and  it  was  concluded  there  could  be  nothing 
but  the  port  of  entry,  thereby  taking  away 
this  privilege  from  the  men  who  built  the 
ship? 

Mr.  Prye.  I  so  understand  it»      ,, v." 

And,  without  debate,  the  amendment  was 
adopted,  and  subsequently,  with  other 
amendments,  was  incorporated  as  part  of 
the  bill  which  came  from  the  House  of  Rep- 
resentatives, relating  to  the  same  general  suA>- 
ject  as  the  bill  which  was  under  considera- 
tion in  the  Senate.    lb.  pp.  3869,  3973, 5440. 

The  suggestion  that,  because  the  vessels 
were  enrolled  at  Paducah,  the  owner  was  es- 
topped from  disputing  that  they  had  a  situs 
for  taxation  there,  is  but  to  contend  that 
the  place  of  enrolment  was  per  ae  control- 
ling, in  disregard  of  the  repeated  rulings  of 
this  court  to  the  contrary. 

The  judgment  of  the  Court  of  Appeals  of 
Kentucky  muet  he  reversed  and  the  cause 
remanded  for  further  proceedings  not  in- 
consiitent  with  this  opinion. 
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•JOSIAH  MILLARD,  Appt., 
V. 


ELLIS  H.  ROBERTS,  Treasurer  of  the 
United  States;  Henry  B.  F.  Macfarland, 
Heniy  L.  West,  and  John  Biddle,  Com- 
missioners of  the  District  of  Columbia^ 
€t  ol. 

(See  S.  C.  Reporter's  ed.  429-4^8.) 

1.  Statutes  —  valldltT  —  revenue     bill.— 

Btlls  for  other  than  tax  purposes,  bat  which 
may  incidentally  create  reTenae,  such  as  the 
acts  of  Febmary  12.  1901  (31  SUt  at  L. 
767,  774,  chaps.  368,  364),  and  February 
28,  1903  (32  SUt  at  L.  909,  chap.  856), 
for  the  elimination  of  grade  crossings  and 
for  a  union  railway  station  in  the  District 
of  Columbia,  which  provide  for  the  payment 
of  a  sum  of  money  to  the  railway  companies, 
to  be  raised  by  a  tax  on  property  in  the 
District,  are  not  revenue  bills  which,  under 
U.  S.  Const,  art.  1,  §  7,  cl.  1,  must  originate 
in  the  House  of  Representatives. 

2.  Public  moneys— appropriation  for 
prlTate  nae.^Pablic  funds  are  not  uncon- 
stitutionally appropriated  for  private  use  by 
the  acts  of  February  12,  1901,  and  February 
28,  1903,  for  the  elimination  of  grade  cross- 
ings, and  for  a  union  railway  station  in  the 
District  of  Columbia,  which  provide  for  the 
payment  to  the  railway  companies  of  a  sum 
of  money  to  be  raised  by  a  levy  on  the  tax- 
able property  of  the  District  in  considera- 
tion of  the  removal  of  railroads  from  their 
present  location,  and  of  large  expenditures 
of  money  by  the  railway  companies,  and 
the  surrender  by  them  of  substantial  rights. 


[No.  234.] 


Argued    and    submitted    April    18,    1906. 
Decided    May  21,   1906. 

APPEAL  from  the  Court  of  Appeals  of  the 
District  of  Columbia,  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Court  of  that  District,  sustaining  demurrers 
to,  and  dismissing,  a  bill  to  enjoin  the 
Treasurer  of  tne  United  States  from  devot- 
ing public  funds  to  the  purposes  authorized 
by  congressional  legislation  for  the  elimina- 
tion of  grade  crossings  and  for  a  union  rail- 
way station  in  the  District  of  Columbia. 
Affirmed. 

See  same  case  below,  25  App.  D.  C.  221. 

The  facts  are  stated  in  the  opinion. 

Mr.  JosiaK  Millard  in  propria  persona 
aigued  the  cause  and  filed  a  brief  for  ap- 
pellant: 

TaxBB  on  land  or  the  profits  issuing  from 
lands  are  taxes  in  the  strict  sense  of  the 
word.  They  are  direct  taxes  within  the 
meaning  of  the  constitutional  provision  re- 


Nora. — A$  to  the  puhUo  pmpoee$  for  wfUch 
moneif  Moy  be  appropriated  or  raised  by  iawa- 
Uon — see  note  to  Daggett  v.  Colgan,  14  L.R.A. 
474. 
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specting  the  apportionment  of  repretenta- 
tives  and  direct  taxes,  and,  therefore,  also 
necessarily  withih  the  meaning  of  the  pro- 
vision that  all  bills  for  raising  reveone  shall 
originate  in  the  House  of  Representatim. 

Pollock  V.  Farmers'  Loan  d  T.  Co.  157  U. 
S.  429,  39  L.  ed.  759,  15  Sup.  Ct  Rep.  673, 
158  U.  S.  601,  39  L.  ed.  1108,  15  Sap.  (X 
Rep.  912;  Story,  Const.  S  880,  and  note; 
Twin  City  Nat.  Bank  v.  Nebeker,  3  App,  D. 
C.  190,  167  U.  S.  196,  203,  42  L.  ed.  134, 
136,  17  Sup.  Ct.  Rep.  766;  Cooley,  Tain,  3d 
ed.  95^  96,  and  note;  Liciense  Taa  Cases,  5 
Wall.  462,  18  L.  ed.  497;  Binns  v.  Vmtfd 
States,  194  U.  S.  489,  496,  48  L.  ed.  10^% 
1091,  24  Sup.  Ct  Rep.  816;.  Doumes  v.  Bid- 
well,  182  U.  S.  292,  45  L.  ed.  1108,  21  Sup, 
Ct  Rep.  770;  People  ea  rel.  Metropolitan 
Street  R.  Co.  v.  New  York  State  Tarn  Comrs. 
199  U.  S.  1,  ante,  65,  25  Sup.  Ct  Rep.  705. 

The  chief  characteristic  of  an  act  which 
lays  a  tax  for  any  purpose  whatever  is  that 
it  is  intended  to  raise  revenue  by  taxation, 
and  no  other  purpose,  pretended  or  real, 
can  deprive  it  of  the  nature  of  a  bill  for 
raising  revenue.  Bills  whidi  lay  taxes  os 
lands  or  incomes  for  any  purpote  whatever 
are  bills  for  raising  revenue  within  the  par- 
view  of  the  Constitution. 

Story,  Const.  §  880,  and  note ;  Income  Tom 
Cases  {PoUock  v.  Farmers'  Loam  d  T.  Co.) 
157  U.  S.  429,  39  L.  ed.  759, 15  Sup.  Ct  Rep. 
673. 

It  does  not  matter  that  this  legislation 
relates  to  the  District  of  Columbia,  even  if 
it  related  exclusively  to  it;  lor,  notwith- 
standing any  rule  of  either  House,  the  pow- 
er of  Congress  in  this  District  is  restricted 
and  qualified  by  all  the  general  limitatioas, 
express  or  implied,  which  are  imposed  on  its 
authority  by  the  ConstRution. 

Curry  v.  District  of  Columbia,  14  App.  Di 
C.  429;  Callow  v.  Wilson,  127  U.  a  540,  32 
L.  ed.  223,  8  Sup.  Ct  Rep.  1301;  Thomp- 
son V.  Utah,  170  U.  S.  343,  346,  42  L.  cd. 
1061,  1065,  18  Sup.  Ct  Rep.  620;  United 
States  V.  More,  3  Cranch,  160,  note,  2  L. 
ed.  398,  note;  Citizens*  Sav.  d  L.  Asso,  v. 
Topeka,  20  Wall.  055,  22  L.  ed.  455;  Lough- 
borough V.  Blake,  5  Wheat  317,  325,  5  U 
ed.  98,  IQp;  Wilkes  County  v.  Coler,  IM 
U.  S.  506,  513-525,  45  L.  ed.  642,  648-652, 
21  Sup.  Ct.  Rep.  458;  Cohen  v.  Virginia,  4 
Wheat  264,  446,  5  L.  ed.  257,  301. 

If  a  tax  is  imposed  upon  one  of  the  polit- 
ical subdivisions  of  a  country^  as  in  the 
present  case,  the  purpose  must  not  only  bt 
a  public  purpose  as  regards  the  people  of 
that  subdivision,  but  it  must  also  be  local. 

People  em  rel.  Detroit  d  B.  R.  Co,  t. 
Salem,  20  Mich.  462^  4  Am.  Rep.  400; 
Cohen  ▼.  Virginia  and  Loughborough  ▼. 
Blake,  supra. 

The  people  of  the  District  of  OolanMi 

SOS  IT.  S. 
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mot  be  taxed  to  pay  "the  debts  of  the 
ited  States/'  in  -whole  or  in  part,  whether 
litable  or  l^al,  unless  the  taxes  on  them 

that  purpose  are,  if  indirect,  uniform 
oughout  tiie  United  States,  and  are,  if 
ect,  apportioned  among  the  states  and 
ritories  in  proportion  to  population;  and, 
ice,  the  case  of  United  States  v.  Realty 

163  U.  S.  440,  444,  41  L.  ed.  219,  221, 
Sup.  Ct  Rep.  1120,  the  Sugar  Bounty 
e,  is  no  precedent  here,  even  if  these 
es  ^ere  designed  to  pay  a  debt,  and  not 
>roTide  uno  flatu  a  boimty  for  a  private 
x>ration  and  a  stately  edifice  for  the 
mment  of  the  capital  of  the  nation,  as 
I. 

he  right  of  taxation  can  only  be  used  in 
of  a  public  object, — ^an  object  which  is 
lin  the  purpose  for  which  governments 
established;  and  cannot,  therefore,  be 
cised  in  aid  of  enterprises  strictly  pri- 
,  even  though,  in  a  remote  or  collateral 
,  the  local  public  may  be  benefited  there- 

tizena'  8av.  d  L,  Aaao,  v.  Topeka,  20 
I.  656,  664,  22  L.  ed.  465,  461;  OoU  v. 
range,  112  U.  S.  1,  6,  28  L.  ed.  896, 
6  Sup.  Ct  Rep.  416;  United  States  ea 
Miles  Planting  d  Mfg.  Co,  v.  Carlisle^ 
jp.  D.  C.  138;  Hanson  v.  Vernon,  27 
,    28,    1    Am.    Rep.    216;    Whiting   v. 
01/gan  d  F.  du  L,  R,  Co.  26  Wis.  167,  3 
Rep.  30;    Stoeet  v.  Hulbert,  61  Barb: 
Lowell  y.  Boston,  111  Mass.  454,  16 
Rep.  39;  Central  Branch  Union  P.  R. 
\  Smith,  23  Kan.  745. 
e   act  of   Congress  of  May  21,  *1872, 
gnating   a   depot    site   for   the   Balti- 
&   Potomac  Railroad"  on  the  Mall, 
created  a  trust  fund  for  the  use  of  the 
c  schools  of  the  District  of  Columbia 
>oc.  220,  p.  86 ) ,  by  a  contract  to  which 
Baltimore  &  Potomac  Railroad    Com- 
and  the  board  of  aldermen  and  corn- 
council  of  this  District  were  parties, 
o  whioh  the  United  States  becaime  a 
by    said   act,   which   charitable   use 
not  be  defeated  by  the  acts  of  Con- 
herein  complained  of,  but  is  still  a 
ting  estate  with  regard  to  which  this 
should  establish  a  constructive  trust 
3,king   the  Philadelphia,  Baltimore  & 
ington   Railroad   Company  a  trustee, 
r  use  of  said  schools,  of  the  moneys  it 
eceiye  from  the  United  States  in  con- 
tion  of  any  rights  which  it  pretends 
ve   acqiiired  in  the  property  on  the 
in   derogation  of  the   ri^ts  of  said 

9. 

,  Tmstees,  116;  Story,  Eq.  Jur.  § 
Church  of  Jesus  Christ  of  L.  D.  8. 

ited  States,  136  U.  S.  1,  2,  36,  59, 
ed.   478,  490,  496,  10  Sup.  Ct  Rep. 

7.  8. 


792;  Pawlet  v.  Clark,  9  Cranch,  292,  3  L. 
ed.  735. 

A  literal  compliance  with  the  mandatory 
provisions  of  the  Constitution,  whether  af- 
fiimative  or  negative,  is  a  eondition  preced- 
ent to  the  validity  of  any  law  laying  taxes 
on  the  property  of  the  people,  and  attempts 
to  evade  those  provisions  constitute  viola- 
tions of  them. 

Wilkes  County  v.  Ooler,  180  U.  S.  506, 
621,  622,  45  L.  ed.  642,  661,  21  Sup.  Ct.  Rep. 
458 ;  Baltimore  v.  Gill,  31  Md.  375 ;  Rodman 
V.  Munson,  13  Barb.  63;  Newell  v.  People, 
7  N.  Y.  9. 

All  remedial  laws,  such  as  the  constitu- 
tional provisions  respecting  taxation  and 
due  process  of  law,  must  be  so  construed  as 
to  repel  the  mischief  and  advance  the  rem- 
edy, by  searching  out  and  nullifying  eva- 
sions as  well  as  violations  of  them. 

Atty.  Oen.  v.  Meyriok,  2  Ves.  Sr.  44; 
Atty.  Oen,  v.  Day,  1  Ves.  Sr.  218;  Atty. 
Oen.  v.  Davies,  9  Ves.  Jr.  535;  Marhury  v. 
Madison,  1  Cranch,  137,  2  L.  ed.  60;  ^« 
parte  Garland,  4  Wall.  333,  18  L.  ed.  366; 
Cummings  v.  Missouri,  4  Wall.  277,  18  L. 
ed.  356;  Baltimore  v.  Gill,  31  Md.  376; 
Cook  County  v.  Chicago  Industrial  School, 
125  HI.  540,  1  L.R.A.  437,  8  Am.  St.  Rep. 
386,  18  N.  E.  183;  Farmer  v.  St.  Paul,  65 
Minn.  176,  33  L.R.A.  199,  67  N.  W.  990; 
Washingtonian  Home  v.  Chicago,  157  111. 
414,  29  L.R.A.  798,  41  N.  E.  893;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.  139 
U.  S.  24,  40,  35  L.  ed.  55,  61,  11  Sup.  a. 
Rep.  478;  Citizens'  Sav.  d  L.  Asso.  v.  To- 
peka,  20  Wall.  665,  22  L.  ed.  455 ;  Ward  v. 
Joslin,  186  U.  S.  142,  152,  46  L.  ed.  1093, 
1099,  22  Sup.  Ct.  Rep.  807;  Taxing  Dis- 
trict V.  Loague,  129  U.  S.  493,  32  L.  ed. 
780,  9  Sup.  Ct.  Rep.  327;  Scin  Francisco 
Nat.  Bank  v.  Dodge,  197  U.  S.  70,  49  L.  ed. 
669,  26  Sup.  Ct.  Rep.  384. 

No  conclusive  presumption  can  arise  to 
defeat  the  operation  of  the  mandatory  and 
remedial  provisions  of  the  Constitution  re- 
specting taxation  and  due  process  of  law, 
which  are  self-executing. 

Wilkes  County  v.  Coler,  supra;  Post  v. 
Kendall  County,  105  U.  S.  667,  26  L.  ed. 
1204;  South  Ottawa  v.  Perkins,  94  U.  S. 
260,  263,  24  L.  ed.  154,  166. 

Solicitor  General  Hoyt,  Edward  H. 
Thomiui,  Wayne  Mao  Veash,  Frederic 
D.  MoKennej,  John  Spalding  Flan- 
nery,  George  E.  Hamilton,  and  M.  J. 
Colbert  submitted  the  cause  for  appellees: 

Congress,  in  the  acts  themselves,  having 
declared  that  the  appropriations  were  made 
upon  a  valuable  consideration  and  for  a 
public  purpose,  the  matter  is  not  open  to 
review  in  the  courts. 

Cooley,  Principles  of  Const.  Law,  57,  68; 
Cooley,  Taxn.  2d.  ed.  p.  111. 
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Alihougli  railroad  corporations  are  pri- 
Tate  corporations  as  distinguished  from 
tiiose  created  for  municipal  and  govern- 
mental purposes,  their  uses  are  public. 

New  York  d  N.  E.  R.  Co,  v.  Bristol,  151 
U.  S.  656,  571,  38  L.  ed.  269,  274,  14  Sup. 
Ct.  Rep.  437. 

The  power  of  states,  counties,  and  munici- 
palities to  aid  in  the  construction  of  rail- 
roads, upon  the  ground  that  railroads  are 
quasi  public  institutions  created  and  exist- 
ing for  the  benefit  of  the  public  at  large, 
is  so  well  established  by  abundant  authority 
tliat  a  mere  reference  to  some  of  the  many 
decisions  on  this  point  would  seem  to  be 
sufficient. 

Olcott  v.  Fond  du  Lao  County,  16  Wall. 
69S,  21  L.  ed.  389;  Curtis  v.  Butler  County, 
24  How.  447,  16  L.  ed.  748;  Rogers  v.  Bur- 
lington, 3  Wall.  665,  18  L.  ed.  83;  8t,  Jos- 
eph Ticp,  V.  Rogers,  16  Wall.  663,  21  L.  ed. 
338;  Oilman  v.  Sheboygan,  2  Black,  515,  17 
L,  ed.  308;  Lamed  v.  Burlington,  4  Wall. 
276,  18  L.  ed.  353;  Chicago,  B.  d  Q.  R.  Co. 
V.  Otoe  County,  16  Wall.  673,  21  L.  ed.  380; 
Pine  Orove  Twp,  v.  TaXcott,  19  Wall.  676, 
22  L.  ed.  233 ;  United  States  v.  Baltimore  d 
0.  R,  Co.  17  Wall.  330,  21  L.  ed.  600; 
Citizens*  Sav.  d  L.  Asso.  v.  Topeka,  20  Wall. 
661,  22  L.  ed.  460;  Otoe  County  v.  Bald- 
win, 111  U.  S.  15,  28  L.  ed.  336,  4  Sup.  Ct 
Rep.  265. 

The  United  States  possesses  complete 
jurisdiction,  both  of  a  political  and  munici- 
pal nature,  over  the  District  of  Ck>lumbla. 
When  Congress,  acting  as  the  mtmicipal 
legislature  of  said  District,  in  the  exercise 
of  the  police  power,  enacts  legislation  for 
the  benefit  of  the  health  and  safety  of  the 
community,  and  makes  an  appropriation 
and  levies  an  assessment  to  carry  said  legis- 
lation into  effect,  the  propriety  of  its  action 
is  not  open  to  review  by  the  courts. 

Wight  V.  Davidson,  181  U.  S.  371,  381,  45 
L.  ed.  900,  905,  21  Sup.  Ct.  Rep.  616. 

In  Wilson  v.  Lambert,  168  U.  S.  611,  42 
L.  ed.  599,  18  Sup.  Ct.  Rep.  217,  the  act  of 
September  27,  1890  (26  Stat  at  L.  492, 
chap.  1001,  U.  S.  Oomp.  Stat  1901,  p. 
1249),  providing  for  the  establishment  of 
the  Rock  Creek  park,  and  authorizing  the 
levying  of  an  assessment  upon  the  taxpay- 
ers of  the  District  of  Columbia  to  defray 
the  cost  thereof,  was  held  to  be  a  valid 
exercise  of  the  powers  of  Congress  in  legis- 
lating for  the  District  of  Columbia. 

In  New  York  d  N,  B.  R.  Co.  v.  Bristol, 
151  U.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct. 
Rep.  437,  in  which  was  involved  an  act  of 
the  legislature  of  the  state  of  Connecticut 
at)olishing  grade  crossings  as  a  menace  to 
public  safety,  this  court  held  that  this  was 
a  proper  exercise  of  tiie  police  power  of  the 
state.  Grade  crotiiiigB  being  in  the  ntttore 
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of  nuisances,  the  legislature  might 
them  to  be  abated,  and  require  either  paitj 
to  pay  the  whole  or  any  portion  of  the  ex* 
pense. 

Wabash  R.  Co.  v.  Defiance,  167  U.  S.  88, 
98,  42  L.  ed.  87,  92,  17  Sup.  Ct  Rep.  748; 
Chicago,  B.  d  Q.  R.  Co.  v.  yednwio,  170 
U.  S.  57,  74,  42  L.  ed.  948,  954,  18  Sup.  Ct 
Rep.  513. 

£ven  if  the  appropriations  made  bj  the 
acts  of  1901  and  1903  could  be  regarded  as 
donations,  they  would  still  be  legal,  and  the 
acts  providing  therefor  constitutional  aad 
valid. 

Allen  V.  Smith,  173  U.  S.  402.  43  L.  ed. 
745,  19  Sup.  Ct.  Rep.  446;  United  States  v. 
Realty  Co.  163  U.  S.  440,  41  L.  ed.  219,  I< 
Sup.  Ct.  Rep.  1120. 

The  provision  of  §  7,  art  1,  of  the  Ccn- 
stitution,  which  requires  that  "all  bills  for 
raising  revenue  shall  originate  in  the  Hoose 
of  Representatives,"  cannot  apply  to  anj  ol 
t^e  acts  involved  in  this  case. 

Story,  Const  §§  874,  880;  2  Elliot's  De- 
bates, 283;  Twin  City  Nat.  Bank  v.  Xehek^ 
er,  167  U.  S.  196,  42  L.  ed.  134,  17  Sup,  Ct 
Rep.  766 ;  United  States  ex  reL  }tickel$  v. 
James,  13  Blatchf.  207,  Fed.  Caa.  No.  15,- 
464. 

The  act  of  February  28,  1903,  from  the 
recitals  in  its  enacting  clause  and  the  faet 
that  it  has  received  the  approval  of  the 
President  and  has  been  regularly  enrolkd 
among  the  statutes  of  the  United  Statei, 
must  be  presumed  to  have  been  passed  by 
Congress  in  strict  accord  with  the  letter  sad 
spirit* of  the  Constitution;  and  resort  caaaoi 
be  had  to  the  journals  of  the  two  Honsei  to 
overthrow  this  presumption. 

Field  d  Co.  v.  Clark,  143  U.  S.  649,  680, 
36  L.  ed.  294,  306,  12  Sup.  Ct.  Rep.  495; 
Harwood  v.  Wentworth,  162  U.  S.  547,  5«2, 
40  L.  ed.  1069,  1073,  16  Sup.  Ct.  Rep.  890; 
Twin  City  Nat.  Bank  v.  Nebeker,  smpra. 

Where  the  consequences  that  would  r» 
suit  from  the  destruction  of  statutes  tolena- 
ly  enacted  are  so  grave,  we  think  the  court 
would  be  entirely  justified  in  refuting  to 
declare  the  acts  unconstitutional  althoofii 
defects  in  the  laws  or  irregularities  in  th^ 
enactment  were  clearly  pointed  out 

Niool  y.  Ames,  173  U.  S.  614,  43  L  ti 
791,  19  Sup.  Ct  Rep.  522. 

Mr.  Justice  M eKeaaa  delivered  the  cpiB* 
ion  of  the  court: 

This  is  a  bill  in  equity  to  enjoin  Ellift  H. 

Roberts,  as  Treasurer  of  the  United  States. 

from  paying  to  any  person  any  nonert  of 

the  District  of  Columbia,  under  certain  sett 

of  Congresst  •  (31  Stat  at  L.  767. 774,  chtp.[ISfl 
I 

t  An  act  entitled  "An  Act  to  ProTM»  fw 

Bllmlnatlnf  Certain  Grade  Croestafi  of  BsO- 

roads  In  the  District  of  Coloabla.  ^  Bo^atif 

tot  V.& 


Mnj.ARD  V.  Roberts. 
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354;  32  Stat,  at  L.  909,  chap.  856) ,  and 
njoin  the  other  defendants  from  carry- 
into  effect  said  acts  of  Ck>ngre88,  and 

said  acts  ''be  declared  null  and  void  for 
t  of  constitutional  authority."  Defend- 
interposed  demurrers  to  the  bill,  which 
I  sustained  by  the  supreme  court,  and  a 
36  entered  dismissing  the  bill.  The 
t  of  appeals  affirmed  the  decree, 
e  principal  allegations  of  the  bill  are 
the  railroad  defendants  are  private  cor- 
dons and  all  interested  in  the  railway 
terminal  facilities  of  the  District  of 
nbia;  that  the  District  of  Colum- 
}wnB  no  stock  in  any  of  the  com- 
s  nor  is  otherwise  interested  in  any  of 
save  as  useful  private  enterprises,  and 
.  is  required  by  said  acts,  "without  any 
i  consideration  therefor,"  to  pay  the 
more  &  Potomac  Railroad  Company 
un  of  $750,000,  and  a  like  sum  to  the 
nore  &  Ohio  Railroad  Company,  "to 
Tied  and  assessed  upon  the  taxable 
rty  and  privileges  in  the  said  District 

than  the  property  of  the  United 
I  and  the  District  of  Columbia,"  and 
le  exclusive  use  of  said  corporations 
tively,  "which  is  a  private  use, 
lot   a   governmental    use;"    that    the 

moneys  of  the  District  of  Colum- 
re  raised  chiefly  by  taxation  on 
ads  therein,  and  that  the  complainant 
ged  to  pay  and  does  pay  direct  taxes 
i  owned  by  him  therein.  And  the  bill 
11^^  that  the  acts  of  Congress  are 
vhich  provide  for  raising  revenue,  and 
)ugnant  to  article  1,  §  7,  clause  1,  of 
nstitution  of  the  United  States,  and 
erefore,  null  and  void  ab  initio,  and 
r  entire  extent,  because  they,  and  each 
ery  one  of  them,  originated  in  the 

and  not  in  the  House  of  Represent- 
'     Certain  volumes  of  the  Congres- 
Record  are  referred  to  and  made  part 
bill. 
Dther  allegaticms  of  the  bill  are  ex- 

the  limitations  upon  the  power  of 
ited  States  and  the  District  of  Col- 
ts to  taxation;  that  the  acts  of  Con- 
9mplained  of  are  repugnant  to  the 
iition  of  the  United  States;  that 
funds  are  appropriated  for  private 
d  that  exorbitant  taxes  will  be  re- 
to  meet  the  Intimate  expenses  of 
Tict  of  Columbia,  and  appellant  will 


thereby  be  oppressed   and  deprived  of  his 
property  without  due  process  of  law. 

The  first  contention  of  appellant  is  that 
the  acts  of  Congress  are  revenue  measures, 
and  therefore  should  have  originated  ir  the 
House  of  Representatives,  and  not  in  •  the 
Senate,  and,  to  sustain  the  contention,  ap- 
pellant submits  an  elaborate  argument.  In 
answer  to  the  contention  the  case  of  Ttoin 
City  Nat.  Bank  v.  Nebeker,  167  U.  S.  196, 
42  L.  ed.  134,  17  Sup.  Ct.  Rep.  766,  need 
only  be  cited.  It  was  observed  there  that  it 
was  a  part  of  wisdom  not  to  attempt  to 
cover  by  a  general  statement  what  bills 
shall  be  said  to  be  "bills  for  raising  reve- 
nue" within  the  meaning  of  those  words  in 
the  Constitution,  but  it  was  said,  quoting 
Mr.  Justice  Story,  "that  the  practical  con- 
struction of  the  Constitution,  and  the  his- 
tory of  the  origin  of  the  constitutional  pro- 
vision in  question,  proves  that  revenue  bills 
are  those  that  levy  taxes  in  the  strict  sense 
of  the  word,  and  are  not  bills  for  other  pur- 
poses, which  may  incidentally  create  reve- 
nue." 1  Story,  Const.  §  880.  And  the  act 
of  Congress  which  was  there  passed  on  illus- 
trates the  meaning  of  the  language  used. 
The  act  involved  was  one  providing  a  nation, 
al  currency,  and  imposed  a  tax  upon  the 
average  amount  of  the  notes  of  a  nation- 
al banking  association  in  circulation.  The 
provision  was  assailed  for  unconstitutional- 
ity because  it  originated  in  the  Senate.  The 
provision  was  sustained,  this  court  saying: 

"The  tax  was  a  means  for  effectually  ac- 
complishing the  great  object  of  giving  to  the 
people  a  currency  that  would  rest,  prima- 
rily, upon  the  honor  of  th^  United  States, 
and  be  available  in  every  part  of  the  coun- 
try. There  was  no  purpose,  by  the  act  or 
by  any  of  its  provisions,  to  raise  revenue 
to  be  applied  *in  meeting  the  expenses  or  ob-  [437] 
ligations  of  the  government." 

This  language  is  applicable  to  the  acts  of 
Congress  in  the  case  at  bar.  Whatever  tax- 
es are  imposed  are  but  means  to  the  pur- 
poses provided  by  the  act. 

The  legality  of  those  purposes  is  attacked 
in'  the  other  contentions  of  appellant.  All 
of  the  contentions  rest  upon  the  correctness 
of  the  allegation  that  the  moneys  provided 
to  be  paid  to  the  railroad  companies  are  for 
the  exclusive  use  of  the  companies,  "which 
is  a  private  use,  and  not  a  governmental 
use." 


horlze    the   Construction  of  New   Ter- 

jid  Tracks  for  the  Baltimore  &  Ohio 

Company  In  the  City  of  Washington, 

Other    Purposes."    approved  Febraary 

:    an    act  entitled   "An  Act   to  Pro- 

Bllminatlng  Certain  Grade  Crossings 

Ine  of  the  Baltimore  ft  Potomac  Ball- 

mpany    In   the    City   of   Washington, 


District  of  Colombia,  and  Requiring  Said  Com- 
pany to  Depress  and  Elevate  Its  Tracks,  and 
to  Enable  It  to  Relocate  Parts  of  Its  Rail- 
road Therein,  and  for  Other  Purposes,**  ap- 
proved February  12,  1001 ;  an  act  entitled  "An 
Act  to  Provide  for  a  Union  Railroad  Station  In 
the  District  of  Columbia  and  for  Other  Pur- 
posesp'*  approved  February  28,  1903. 
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The  titles  of  tiie  acts  are  the  best  brief 
summary  of  their  purposes,  and  those  pur- 
poses are  obviously  of  public  benefit.  We 
do  not  think  that  it  is  necessary  to  enter 
into  a  discussion  of  the  cases  which  estab- 
lish this.  The  scheme  of  improvement  pro- 
vided by  the  acts  required  a  removal  of  the 
railroads  from  their  situations,  large  expend- 
itures of  money  by  the  companies,  and  the 
surrender  of  sibstantial  rights.  These 
rights  are  recognized,  and  their  surrender  ex- 
pressed to  be  part  of  the  consideration  of  the 
sums  of  money  paid  to  the  companies.  In- 
deed, there  is  an  element  of  contract,  not 
only  in  the  changes  made,  but  in  the 
manner  and  upon  the  scale  which  they  are 
required  to  be  made.  As  remarked  by  Mr. 
Justice  Morris,  speaking  for  the  court  of 
appeals: 

"The  case  is  practically  that  of  a  con- 
tract between  the  United  States  and  the 
District  of  Columbia  on  the  one  side  and 
the  railroad  companies  on  the  other,  where- 
by the  railroad  companies  agree  to  surren- 
der certain  rights,  rights  of  property  as 
well  as  other  rights,  aud  to  construct  a 
work  of  great  magnitude,  greater,  perhaps, 
than  their  own  needs  require,  but  which 
Congress  deems  to  be  demanded  for  the  best 
interest  of  the  national  capital  and  by  the 
public  at  large;  and  for  this  surrender  of 
right  and  this  work  of  magnitude  commen- 
surate with  the  public  demand.  Congress 
agrees  to  pay  a  certain  sum,  partly  out  of 
the  funds  of  the  United  States  and  partly 
out  of  the  funds  of  the  District  of  Colum- 
bia. It  is  a  simple  case  of  bargain  and 
sale,  like  any  other  purchase.'  [25  App.  D. 
C.  221.] 
488]  *We  have  assumed  that  appellant,  as  a 
taxpayer  of  the  District  of  Columbia,  can 
raise  the  questions  we  hi^ve  considered,  but 
we  do  not  wish  to  be  understood  as  so  de- 
ciding. 

Decree  affirmed. 


Mr.  Justice 
suit  only. 


HarlaB  concurs  In  the  re- 


SANTA  FE  PACIFIC  RAILROAD    COM- 
PANY,  Plff.  in  Err., 

V. 

LAURETE  HOLMES. 
(See  8.  C.  Reporter's  ed.  4S8--446.) 

1.  Master  and  servant— liability  to 
servmat— duty  as  to  places  and  appli- 
ances—aearliseaee  of  train  despatcli- 

Non. — On  the  duties  of  master  and  $ervant 
¥>ith  regard  to  rulee  promulgated  for  the  tafe 
conduct  of  the  husineaa — see  note  to  Nolan  v. 
New  York,  N.  H.  &  H.  B.  Co.  43  L.R.A  305. 
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er.— The  promulgation  1^  a  train 
of  special  orders,  solBclent,  If  obeyed,  to  ia- 
sare  the  safe  operation  of  two  pesKSfv 
trains  approadiiDg  each  other  on  the  taai 
track,  is  not  a  complete  dlseharse  et  tht 
railway  company's  dnty  to  furnish  h£i 
places  and  appliances  for  Its  employms  It 
the  despatcher  afterwards  becomes  awtre  of 
the  danger  of  a  collision,  growing  ont  of  i 
disobedience  of  such  orders,  which  he  msy 
guard  against  by   issuing  new  orden. 

a.  Master  and  servmnt— Uablltty  ts 
servant— dnty  as  to  places  and  appU- 
ances— nearllarcncc  of  train  despatch- 
er.—A  railway  employee.  Injured  by  a 
head-on  collision  which  would  not  hare  oc- 
curred If  the  train  having  the  right  of  way 
had  not  passed  a  station  six  minutes  ahead 
of  schedule  time,  as  fixed  1^  speeia]  orders 
from  the  train  despatcher,  may  hold  tht 
railway  company  accountable,  where  tht 
despatcher  failed  to  issue  orders  to  tntat- 
cept  the  train  at  that  point  after  being  la- 
formed  that  it  was  two  minutes  ahead  of 
time  In  passing  a  point  but  a  fSw  mOm 
away. 

[No.  235.] 

Argued  AprU  18,  19,  1906.    Deeidtd  JTiy 

21,  1906. 

IN  ERROR  to  the  Unitod  States  Ctrcdt 
Court  of  Appeals  for  the  Ninth  Cirenit 
to  review  a  judgment  which  affirmed  the 
judgment  of  the  Circuit  Court  for  the  Sooth- 
em  District  of  California  in  favor  of  a 
railway  employee  in  an  action  for  dama^ 
for  injuries  received  by  him  in  a  eoUiaioe. 
Affirmed. 

See  same  case  below,  68  C.  C  A.  634,  136 
Fed.   66. 


Statement  by  Mr.  Justice  1 

Action  brought  in  the  circuit  court  ef 
the  United  States  for  the  ninth  dmit, 
southern  district  of  California,  by  defend- 
ant in  error,  for  damages  for  injnriee  re- 
ceived by  him  in  a  head-on  collisioa  el 
two  trains,  on  one  of  which  he  was  aa  «•• 
gineer.  The  answer  alleged  negligeoee  npoa 
the  part  of  defendant  in  error,  by  disobey- 
ing the  orders,  rules,  and  regulations  of  th* 
company,  and  also  alleged  that  the  cUli^iiHi 
was  *eaused  by  the  negligence  of  a  feno«[4SI| 
servant  The  action  was  tried  without  a 
jury,  and  the  circuit  court  found  for  de- 
fendant in  error  in  the  amount  of  $9,000. 
and  entered  judgment  against  the  eompsny 
for  that  sum.  The  judgment  was  affinned 
by  the  circuit  court  of  appeals.  68  C,  C 
A.  634,  136  Fed.  66.  Ilie  company,  beu^ 
a  Federal  corporati<m,  then  sued  out  thb 
writ  of  error. 

The  colliding  trains  were  r^ular  pasiMh 
ger  trains,  and  are  dencHninated  in  the  t«ti> 
mony  as  train  No.  3  and  train  No.  4.  the 
former  being  westbound  and  the  latter  eait- 

tot  v.  li 
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id.  BofeDdant  in  error  was  the  engineer 
*To.  4,  or  rather  one  of  the  engineers, 
train  being  hauled  by  two  engines.    He 

the  engineer  of  the  second  engine. 
1  trains  were  run  on  regular  schedule  or 

cards  when  on  time  or  slightly  de- 
I,  No.  4  haying  the  right  of  track, 
he  morning  of  the  collision,  November 
1901,  train  No.  3  was  unusually  de- 
l,  and  special  orders  became  necessary 
he  operation  of  the  trains  on  the  Ari- 

dlvision.  The  first  order  was  issued 
e  train  No.  4  had  left  Needles.     The 

was  as  follows:     ''No.  3  eng.  482  has 

of  track  over  No.  4  eng.  444  and  452 
iedles,  but  will  run  1  hour  50  minutes 
Kingman  to  Needleti."  The  copy  of 
rder  was  delivered  to  train  No.  4  be- 
1:22  A.  ic.,  before  its  departure  from 
es,  and  to  No.  3  upon  its  arrival  at 
nan  at  4:21  or  4:22  ▲.  M.  Train  No. 
t  east  to  Mellen,  a  distance  of  11.9 

where  it  stopped  upon  signal.  In 
leantime  the  second  order  (No.  23) 
ssued  by  the  train  despatcher,  train 
having  been  more  delayed  in  arriving 
3gman  than  had  been  expected.  This 
was  delivered  to  train  No.  4  at  Mel- 
It  read  as  follows:  ''No.  3  eng.  482 
un  two  (2)  hours  late  Kingman  to 
•8."  A  copy  of  the  order  was  de- 
l  to  No.  3  at  Kingman.  The  effect 
36  orders  and  the  general  rules  of  the 
ay  was  that  No.  3  was  to  run  accord- 

the  time  card,  except  that  it  was  to 
^o  hours  late  and  was  to  have  the 
»f  track  over  No.  4,  the  latter  to  look 
r  No.  3,  and  run  wifth  reference  •to 
vement  as  provided  for  by  the  spe- 
'ders   in   connection  with   the  time- 

The  orders  and  the  time-table  would 
lade  Franconia  the  proper  place  of 
f  of  the  trains,  No.  3  being  due  to 

there  at  5:17,  No.  4  at  5:06,  or 
minutes  ahead  of  No.  3.  Train  No. 
Id   have  left  Kingman  at  4:25.     It 

4:31,   six  minuted  late.     It  passed 

however,  at  4:55  (this  is  disputed, 
>n  what  evidence  we  shall  presently 
r)  ;  it  should  not  have  passed  until 
nd  it  passed  Franconia  six  minutes 
f  time.  The  operator  at  Yucca  (the 
^ht  telegraph  office  between  King- 
d  Franconia)  at  4:58  or  59  report- 
be  train  despatcher  that  No.  3  had 
It  4:55. 

left    Mellen,  which  was  the  only 
Bee  between  Needles  and  Franconia, 

4:45  and  4:47,  and  ran  6.8  miles 
ill,  arriving  there  at  5  o'clock.  A 
.8    made   of  three  or  four  minutes 

purpose  of  adjusting  the  flow  of 
le  leading  locomotive,  and  then  pro- 
owardB    Franconia.     In  the  mean- 


time No.  3  had  arrived  at  Franconia  six 
minutes  ahead  of  the  schedule  time  under 
the  special  order  for  leaving  that  station. 
On  approaching  the  station  the  engineer 
signaled  an  inquiry  for  orders  and  received 
by  semaphore  signal  from  the  operator  the 
reply :  "No  orders  from  the  train  despatch- 
er." He  did  not  stop  at  Franconia,  and, 
while  the  train  was  going  at  a  speed  of 
from  60  to  70  miles  an  hour,  about  1% 
miles  from  Franconia,  it  collided  with  No. 
4,  which  was  running  from  40  to  50  miles 
an  hour.  Both  trains  were  wrecked,  the 
engineer  of  the  leading  locomotive  of  No.  4 
and  several  others  were  killed,  and  the  de- 
fendant in  error  sustained  serious  injuries. 
The  operator  at  Franconia  had  no  orders 
that  morning  for  either  No.  3  or  No.  4. 
But  for  the  collision.  No.  4  would  have 
reached  and  have  .been  placed  on  the  siding 
at  Franconia,  notwithstanding  the  delay  at 
Powell,  two  or  three  minutes  before  No.  3 
was  due  at  Franconia.  Plaintiff  in  error's 
rule  No.  385  only  requires  the  train  not 
having  the  right  of  *track  to  take  a  siding[441] 
and  be  clear  of  the  main  track  before  the 
leaving  time  of  the  opposing  train.  Other 
facts  are  stated  in  the  opinion. 

Mr,  Gardiner  Itathrop  argued  the  cause 
for  plaintiff  in  error. 

Messrs.  T.  J,  Norton,  E,  W.  Oatnp,  and 
Robert  Dunlap  filed  a  brief  for  plaintiff  in 
error : 

The  orders  were  sufficient. 

4  Thomp.  Neg.  S  4152. 

The  train  sheet  was  not  competent  evi- 
dence of  the  time  of  the  passage  of  the 
train. 

Chicago  Lumbering  Co.  v.  Hevoitt,  12  C. 
C.  A.  129,  22  U.  S.  App.  646,  64  Fed.  314. 

The  duty  of  complying  with  the  rules, 
regulations,  and  orders  that  have  been  given 
to  them,  and  of  carefully  operating  the 
trains,  is  a  duty  incumbent  upon  those  em- 
ployees to  whom  their  operation  has  been 
intrusted.  All  employees  so  engaged  are 
fellow  servants,  and  no  recovery  can  be  had 
against  the  railway  company  for  an  injury 
sustained  by  one  of  such  employees,  due  to 
the  negligence  of  another,  notwithstanding 
such  negligence  may  have  consisted  solely 
in  the  disobedience  of  an  order  issued  by 
the  company  for  the  operation  of  its  trains. 

2  Bailey  Personal  Injuries  Relating  to 
Master  &  Servant^  §  3290;  Rose  v.  Boston 
d  A.  R.  Co.  68  N.  Y.  217 ;  Slater  v.  Jewett, 
86  N.  Y.  62,  39  Am.  Rep.  627 ;  Kennelty  v. 
Baltimore  d  0.  R.  Co.  166  Pa.  60,  30  Atl. 
1014;  Eealey  v.  New  York,  N.  H.  d  H.  R. 
Co.  20  R.  I.  136,  37  Atl.  676;  Levns  v. 
Seifert,  116  Pa.  628,  2  Am.  St.  Rep.  631,  U 
Atl.  514;  Maker  y.  Uwion  P.  D.  d  O.  R.  Co. 
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45  C.  C.  A.  301,  106  Fed.  311 ;  Chicago,  8t. 
L,  de  N.  0.  R,  Co,  V.  Doyle,  60  Miss.  977. 

A  master  is  not  bound  to  supervise  the 
merely  executive  details  of  the  work  to  be 
done  by  bis  servants. 

Hotcard  v.  Denver  d  R.  G.  R,  Co.  26  Fed. 
837 ;  Baird  v.  Reilli/,  35  C.  C.  A.  78,  63  U. 
S.  App.  157,  92  Fed.  884;  Michigan  C.  R, 
Co.  V.  Dolan,  32  Mich.  510;  Hermann  v. 
Port  Blakely  Mill  Co.  71  Fed.  853. 

The  dangerous  situation  caused  by  the 
engineer  and  conductor  of  No.  3,  by  their 
violation  of  special  order  23  and  rule  392, 
was  without  fault  on  the  part  of  the  plain- 
tiff in  error,  and  consequently  it  was  under 
no  l^al  obligation,  either  to  them  or  to  any 
of  their  servants,  to  take  measures  to  rescue 
them  from  the  impending  danger. 

Allen  V.  Hixaon,  111  6a.  460,  36  S.  E. 
810. 

The  duty  to  provide  a  safe  place  for  the 
work  does  not  carry  with  it  the  obligation 
to  protect  that  place  from  dangers  arising 
from  acts  of  feHow  servants,  even  in  cases 
where  the  fellow  servant  fills  a  dual  ca- 
pacity,—^hat  is,  being  a  vice  president  in 
so  far  as  providing  a  safe  place  is  con- 
cerned. 

Donnelly  v.  San  Francisco  Bridge  Co.  117 
Cal.  417,  49  Pac.  559;  Donovan  v.  Ferris, 
128  Cal.  48,  79  Am.  St.  Rep.  25,  60  Pac. 
519;  Martin  v.  Atchison,  T.  d  8.  F.  R.  Co. 
166  U.  S.  399,  41  L.  ed.  1051,  17  Sup.  Ct. 
Rep.  603;  O'Niel  v.  Great  Northern  R.  Co. 
80  Minn.  27,  51  L.RA.  632,  82  N.  W.  1086. 

The  master  is  under  no  obligation  to  pre- 
clude or  warn  against  such  dangers  as  arise 
from  the  conduct  of  the  business  in  which 
his  employees  are  engaged,  and  which  are 
transitory  risks  incident  to  the  work,,  and 
produced  by  the  action  of  the  employees 
themselves. 

Northern  P.  R.  Co.  v.  Diofon,  194  U.  S. 
338,  48  L.  ed.  1006,  24  Sup.  Gt.  Rep.  683; 
Whittaker  v.  Bent,  167  Mass.  588,  46  N.  E. 
121 ;  Meehan  v.  Speirs  Mfg.  Co.  172  Mass. 
375,  52  N.  E.  518;  Durst  v.  Carnegie  Steel 
Co.  173  Pa.  162,  33  Atl.  1102;  Healey  v. 
New  York,  N.  H.  d  H,  R.  Co.,  supra. 

If  the  train  despatcher  was  negligent,  his 
negligence  was  not  that  of  the  company,  but 
of  a  coservant. 

Reiser  v.  Pennsylvania  Co.  152  Pa.  38, 
34  Am.  St.  Rep.  620,  25  Atl.  176;  Balti- 
more d  0.  R.  Co.  V.  Bough,  149  U.  S.  368, 
387,  37  L.  ed.  772,  781,  13  Sup.  a.  Rep. 
914;  Olson  v.  Oregon  Coal  d  Nov.  Co.  96 
Fed.  109;  Northern  P.  R.  Co.  v.  Herbert, 
116  U.  a  642,  29  L.  ed.  755,  6  Sup.  Ct.  Rep. 
690;  Union  P.  R.  Co.  v.  Daniels  {Union  P. 
R.  Co.  V.  Snyder)  162  U.  S.  684,  38  L.  ed. 
597,  14  Sop.  Ct  Rep.  756;  Niwon  v.  Selby 
Smelting  d  Lead  Co.  102  Cal.  458,  36  Pac. 
803;  Donnelly  T.  San  Franeiteo  Bridge  Co. 
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117  Cal.  417,  49  Pac.  559;  Crispin  t.  Beh- 
hitt,  81  N.  Y.  521,  37  Am.  Rep.  521. 

Conceding  for  the  purpose  of  argumeBt, 
the  despatoher's  negligence,  and  that  it  vai 
that  of  a  vice  principal,  it  was  not  the  proxi- 
mate cause  of  the  injury. 

Milwaukee  d  St.  P.  R.  Co.  t.  KeUogg,  94 
U.  S.  469,  24  L.  ed.  256;  MissouH  P.  R.  Co. 
V.  Moseley,  6  C.  C.  A.  641,  12  U.  8.  App. 
601,  57  Fed.  921 ;  Louisiana  Mut.  Ins.  C*. 
V.  Tweed,  7  Wall.  44,  19  L.  ed.  65;  Mahof- 
any  v.  Ward,  16  R.  I.  479,  27  Adl  St  Bcp^ 
753,  17  Atl.  860;  Wharton,  Neg.  §§  134, 
136-140;  Texas  d  P.  R.  Co.  v.  Doherty  (Tex. 
App.)  15  S.  W.  44;  Richmond  d  D.  R,  Co, 
V.  THhhle,  97  Va.  495,  24  S.  E.  278;  SUts 
V.  Ruth,  9  S.  D.  84,  68  N.  W.  189;  Cooley, 
Torts,  p.  70;  Broom,  Legal  Maxims,  8th  ed. 
p.  216;  lonides  v.  UnS/versal  Marine  Im.  Co. 
14  C.  B.  N.  S.  259;  New  York,  C.  d  Sf.  L 
R.  Co.  V.  Perriguey,  138  Ind.  414,  34  X.  E. 
233,  37  N.  E.  976;  Morrison  v.  Darii.  20 
Pa.  171,  57  Am.  Dec.  695;  Denny  t.  yev 
York  C.  R.  Co.  13  Gray,  481,  74  Am.  Dec. 
646;  Sharp  v.  Powell,  L.  R.  7  C.  P.  25J; 
South  Side  Pass.  R.  Co.  v.  TricK  117  IV. 
396,  2  Am.  St  Rep.  672,  11  Atl.  627;  Bmy 
V.  Sugar  Notch,  191  Pa.  345,  43  Atl.  240; 
Bosworth  V.  Brand,  1  Dana,  377 ;  CarUr  ▼. 
Towne,  103  Mass.  607 ;  SeaU  v.  Guif,  C.  4 
S.  F.  R.  Co.  65  Tex.  274.  57  Am.  Rep.  002; 
Union  P.  R.  Co.  v.  Callaghan,  6  C.  C.  A 
205,  12  U.  S.  App.  541,  56  Fed.  986;  Bos§ 
V.  Lake  Shore  d  M.  S.  R.  Co.  85  Pa.  29S. 
27  Am.  Rep.  653. 

Mr.  W.  H.  StUwell  argued  the  flssili 
and,  with  Messrs.  Byron  Waters  and  Wim 
Wylie,  filed  a  brief  for  defendant  in  error: 

The  plaintiff  in  error  was  accountable  for 
the  negligence  of  its  train  despatcher. 

Northern  P.  R.  Co.  v.  Diwon,  194  U.  B. 
338,  48  L.  ed.  1006,  24  Sup.  Ct  Rep.  683; 
Oregon  Short  Line  dU.N.  R.  Co.  v.  Frmt, 
21  C.  C.  A.  186,  44  V.  S.  App.  606,  74  F«i 
965. 

The  duty  of  the  master  must  be  eonna* 
surate  with  the  character  of  the  service  rt> 
quired  and  with  the  dangers  that  a  rea- 
sonably prudent  man  would  i4>prebeiid  ol- 
der the  circumstances  of  each  particolsr 
case. 

Hanley  v.  Califomia  Bridge  d  dmtr. 
Co.  127  Cal.  240,  47  L.RJL  697.  $»  Pis. 
577. 

The  diligence  required  will  be  the  grcattf 
as  the  danger  and  hazards  increase. 

Darrigan  v.  New  York  d  N.  B.  B.  Co.  tit 
Conn.  286,  52  Am.  Rep.  596. 

The  greater  the  dan^  to  be  apprthcnM 
the  greater  should  be  the  cmre  exareiiei 

Northern  P.  R.  Co.  t.  Mim.  67  C  C.  A 
592,  121  Fed.  481;  MercamtiU  Trmt  Co.  f. 
PUtsburgh  d  W.  B.  Oo.  U  C  C  A.  V(t, 
115  Fed.  481. 
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aster  miut  make  such   provisions 

nployees  as  will  reasonably  protect 

linst  the  dangers  incident  to  their 

ent. 

V.  Southern  P.  Co,  98  Cal.  24,  35 

Rep.   133,  32  Pac.  708;  Elledge  v. 

Ctfy  d  0.  R.  Co,  100  Cal.  290,  38 

Rep.  290,  34  Pac.   720;   Nioon  v. 

nelting  d  Lead  Co.  102  Cal.  464, 

803;   Union  P,  R.  Co.  v.  Jarvi,  3 

433,  10  U.  S.  App.  439,  53  Fed. 
dey  V.  California  Bridge  d  Conatr. 
Cal.  240,  47   L.R.A.  697,   59  Pac. 

negligence  of  the  con^pany  oon- 
to  the  injury,  the  company  was  lia- 

though  the  negligence  of  a  fellow 
^as  contributory  also. 

Trunk  R.  Co,  v.  Cumminga,  106  U. 
•7  L.  ed.  266,  1  Sup.  Ct.  Rep.  493; 
'sey  d   V,  Y,  R.   Co.  v.  Yonngy  1 

428,  1  U.  S.  App.  96,  49  Fed.  725 ; 
i  P,  R.  Co.  V.  Poirier,  15  C.  C.  A. 
L  S.  App.  5S3,  67  Fed.  885;  Crew 
uis,  K.  d  N.  W,  R.  Co.  20  Fed.  92. 

istice  MoKenna,  after  stating  the 
above,  delivered  the  opinion  of  the 

ise  here  is  in  narrow  compass  both 
i  facts  and  the  law.  It  is  apparent 
e  of  the  operators  of  train  No.  4  was 
f  negligence.  The  second  ^special 
dicated  Franconia  as   the  meeting 

the  trains  and  that  train  No.  4 
each  there  before  5:17,  the  leaving 

train  No.  3.  This  it  could  have 
shed  notwithstanding  the  delay  at 

It  is  equally  apparent  that  train 
as  ahead  of  time  and  we  may  con- 
at  its  engineer  was  culpable.     The 

is  yet  presented  whether  the  com- 
not  charged  with  liability.  In  this 
there  are  involved  two  elements, — 
law  and  one  of  fact.  It  is  not 
hat  the  train  despatcher  represented 
ipany  in  the  promulgation  of  the 
)rder8.  It  is,  however,  asserted  that 
>resentation  ceased  by  the  promul- 
>f  the  Orders,  and  that  he  was  not 

to  repeat  them  or  promulgate  new 
There  is  no  ground,"  it  is  insisted, 
upon  reason  or  authority,  for  hold* 
;  a  principal  is  bound  to  stand  over 
ants  to  enforce  proper  and  sufficient 
)nce  given  to  them."  There  is  an 
answer  to  the  contention.  Instead 
ding  with  principle  and  authority, 
)osed  to  both.  It  contradicts  a  con- 
elsewhere  made  in  the  argument, 
is  the  *duty  of  a  railroad  company  to 
^te  adequate  rules  and  regulations 
safety  of  employees  engaged  in  the 
us  duty  of  operating  trains,  and  at 
.  8. 


times  telegraph  orders  for  the  movements 
of  trains.  It  is  the  duty  of  a  master  to 
furnish  safe  places  to  work  in  and  safe  in- 
struments to  work  with,  and  of  this  there 
need  be  no  discussion.  The  duty  is  a  con- 
tinuing one  and  must  be  exercised  whenever 
circumstances  demand  it.  It  may  indeed 
often  be  discharged  by  one  exercise.  It  may 
recur  at  any  moment  in  keeping  moving 
and  opposing  trains  in  safe  relation.  The 
rules  of  the  company  recognize  this.  They 
require  telegraph  operators  to  report  the 
time  of  departure  and  passing  of  trains. 
This  is  absolutely  necessary  for  supervision. 
The  business  is  hazardous.  Trains  may  be 
rushing  towards  each  other  upon  a  single 
track.  All  may  go  well.  The  observance 
of  time  alone  may  be  sufficient  for  safety. 
But  something  may  occur  to  one  of  the 
trains,  with  or  without  fault  of  anybody, 
which  may  endanger  the  other.  May  a 
train  despatcher  know  it  and  not  guard 
against  it?  A  negative  answer  would  be 
revolting. 

There  can  be  no  doubt  of  the  duty  of  the 
train  despatcher  in  such  case.  His  duty 
is  clear  if  the  circumstances  call  for  action. 
Did  the  circumstances  in  the  case  at  bar 
call  for  action?  In  answering  this  it  will 
do  no  good  to  discuss  cases.  The  princi- 
ples of  law  are  clear.  A  master  must 
furnish  a  safe  place  for  his  servant  to 
work  in,  and  the  risk  the  servant  assumes 
of  the  negligence  of  a  fellow  servant 
does  not  exempt  from  that  duty.  Or, 
to  put  the  matter  more  guardedly,  there 
is  no  circumstance  in  this  case  which 
exempted  from  that  duty.  The  special 
orders  were  an  assurance  of  the  company, 
through  its  train  despatcher,  to  train  No. 
4,  that  it  could  run  with  safety  between 
Mellen  and  Franconia  if  it  arrived  at  the 
latter  station  before  5:17.  If  anything  oc- 
curred to  change  that  condition  which  came 
to  the  knowledge  of  the  company,  train  No. 
4  was  entitled  to  know  it;  and  we  are 
brought  to  the  simple  question.  Did  any- 
thing occur?  It  is  admitted  all  around  that 
train  No.  3  did  not  comply  with  orders, 
and  arrived  *and  departed  from  Franconia[443] 
ahead  of  time.  It  is  disputed  whether  it 
arrived  at  or  departed  from  Yucca  ahead  of 
time.  Both  of  the  lower  courts  found  that 
it  did,  and  we  cannot  say  that  the 
evidence  does  not  sustain  the  finding. 
The  telegraph  operator  at  Yucca  notified 
the  train  despatcher  that  the  train  passed 
two  minutes  ahead  of  time, — passed  at  4: 
55;  its  time  was  4:67;  and  we  know  that  it 
passed  Franconia  six  minutes  ahead  of 
time, —  a  circumstance  which  tends  to  show 
that  the  operator  at  Yucca  was  right.  That 
there  was  an  error  in  the  operator's  clock 
was  an  afterthought  of  the  train  despatcher. 

1097 


44a-446 


SUFBEMS  GOUBT  OF  THE  UNITED  STATES. 


Oct.  TEBif* 


He  received  and  recorded  on  the  ^Hrain 
sheet"  the  time  (4:55)  which  was  given 
him.  He  testified  (his  deposition  was  taken 
by  defendant  in  error)  that  he  received  the 
report  of  the  operator  at  4:58,  and  that 
he  made  the  entry  at  4:55,  "just  before 
the  accident,  and  placed  *7'  over  the  second 
*6*  just  after  the  accident"  He  was  asked 
no  further  explanation  by  either  of  the  par- 
ties. The  operator  (who  was  also  called 
by  the  defendant  in  error)  testified  that 
shortly  after  he  had  reported*  the  passing  of 
train  No.  3  he  was  called  up  by  the  train 
despatcher,  who  asked:  "What  time  have 
you  got?"  The  operator  gave  the  time  4:51 
or  2,  and  the  despatcher  replied:  "Your 
clock  is  two  minutes  slow,"  or  such  a  mat- 
ter. And  this  testimony  has  corroboration 
in  the  testimony  of  the  operator  at  King- 
man, who  heard  the  conversation.  It  ap- 
pears, therefore,  that  the  attention  of  the 
train  despatcher  was  challenged  to  the  fact 
and  felt  the  importance  of  the  fact  that 
train  No.  3  was  running  contrary  to  orders. 
What  should  he  have  done  considering  that 
two  trains  were  rushing  toward  each  other 
upon  a  single  track,  the  safety  of  both  de- 
pendent upon  the  exact  observance  of  time 
by  both  ?  Minutes  were  important,  and  how 
important  the  testimony  exhibits  every- 
where. The  clocks  of  the  telegraph  opera- 
tors are  adjusted  by  standard,  and  not  al- 
lowed to  vary  three  seconds.  The  practice 
and  safety  of  special  orders  are  recognised 
as  dependent  upon  the  exact  observance  of 
time.  Their  superiority  to  meeting  points 
[444]  for  trains  is  attempted  to  be  *demonstrated 
by  witness  by  saying  that  "it  is  one  of  the 
objects  of  good  railroading  to  cover  the 
greatest  distance  in  the  least  time,  and  to 
keep  in  motion  the  largest  number  of  trains 
on  a  division."  The  object  was  beset  with 
dangers  and  demanded  a  proportionate  care. 
It  allowed  little  margin  for  inevitable  de- 
lays. There  was  no  place  in  it  for  any  neg- 
ligence. A  train  was  in  fault  if  it  was  be- 
hind time.  It  was  the  height  of  culpabil- 
ity to  be  ahead  of  time.  A  close  connection 
at  ''clearance"  points  was  expected.  It  was 
testified  that  trains  of  the  first  class,  which 
No.  3  and  No.  4  were,  "can  clear  each  other 
to  a  second."  If  the  trains  are  of  dffferent 
classes  the  inferior  must  clear  by  at  least 
five  minutes. 

Such  was  the  system,  and  what  it  de- 
manded the  train  despatcher  must  have 
known.  In  such  a  system  minutes — ^and  even 
seconds — are  important,  and  it  was  the 
duty  of  the  train  despatcher  to  regard  them. 
He  knew,  to  use  the  testimony  of  the  com- 
pany's chief  despatcher,  that  it  was  the 
duty  of  train  No.  3  "not  to  run  less  than 
two  hours  late  with  reference  to  her  sched- 
ule, as  prescribed  in  the  regular  time-table." 
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She  was  not  allowed,  was  his  emphatic  dec- 
laration, "to  make  up  one  second  of  that 
two  hours  as  long  as  that  order  was  in  effecL** 
She  (to  keep  up  the  personification  of  the 
witness)  was  nmning  two  minutes  ahead 
of  time.  This  might  of  itself  have  cauMd 
a  collision.  The  other  train  was  to  be 
considered,  and  that  minutes  were  impor- 
tant should  not  have  been  out  of  the  trail 
despatcher's  mind  an  instant.  He  knew 
that  No.  3  had  the  right  of  way,  with  j» 
obligation  to  No.  4  but  to  observe  time. 
He  knew  that  No.  4  was  "to  get  into  the 
clear  and  out  of  No.  3's  way,"  and  had  bo 
other  guide  but  the  time  prescribed. 

These  comments  do  not  lose  their  foree 
or  application  by  reason  of  the  fact  that, 
under  the  special  orders,  the  trains  had  aa 
allowance  of  eleven  minutes  at  Franconia. 
This  allowance  was  made  upon  the  basis  of 
a  strict  observance  of  time,  the  perfect 
working  of  machinery,  and  exact  acoordaooe 
of  clocks.  But  such  perfection,  in  the  na- 
ture of  things,  was  liable  to  disturbancr. 
*and,  when  disturbance  was  observed,  shoa]<i!^44Sj 
have  been  provided  against,  and  immediate- 
ly provided  against.  It  was  no  time  to  take 
chances  or  debate  probabilities.  It  is  to 
be  remembered  that  at  all  stations  there 
were  not  night  telegraph  oflices.  Yucca  was 
the  only  one  between  Yucca  and  Francoaia, 
and  between  those  stations  the  train  was 
lost  to  observation  and  control.  The  traia 
despatcher  indeed  exhibited  his  ooncem.  AH 
of  the  fatal  significance  of  train  No.  3  nm- 
ning ahead  of  time  came  to  his  mind.  Hit 
mistake  was  to  account  for  it  by  an  error 
in  the  telegraph  opera  tor  *s  clock  (giving  to 
him  this  excuse  against  the  finding  of  tht 
lower  courts),  although  he  knew  that  the 
clock  must  have  been  adjusted  that  day  ai- 
der the  rules  with  the  standard  tiirK*.  If 
we  were  forced  to  find  -the  fact,  we  should 
find  it  against  him ;  but  it  is  enough  to  «t 
that  there  was  brought  to  him,  con^^ider* 
ing  his  position  and  the  responsibilitif* 
upon  him,  a  demand  for  a  care  which  b» 
omitted  to  observe.  If  he  had  been  at  eon- 
siderate  as  he  ought  to  have  been,  he  woald 
have  stopped  No.  3  at  Franconia.  .\nd  for 
this  conclusion  we  need  not  the  proof  i hord- 
ed by  the  collision.  The  collision,  howevfr. 
and  the  excuses  offered  for  it,  make  the  eoi* 
elusion  irresistible.  Plaintiff  in  error  ex- 
cuses the  train  despatcher  by  a  defect  in  tte 
clock  of  the  telegraph  operator  at  Ywo- 
The  engineer  of  No.  3  excuses  himself  hj 
virtually  condemning  the  clocks  of  the  eoa- 
pany  by  which  he  had  tested  his  watch.  H» 
is  sure  if  No.  4  had  been  running  on  tint 
he  would  have  met  her  at  Haviland,  the  sta- 
tion between  Yucca  and  Franconia.  Am- 
tem  which  permits  such  oonfuaion  and  tkt 
endangering   of   human   Uvea   is  wroni  or 
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wrongly  administered.  We  need  go  no 
farther  in  the  present  o^e  than  to  say  that 
it  was  wrongly  administered.  The  train 
despatcher  failed  to  take  into  account  and 
do  what  a  prudent  man  would  have  taken 
into  accoimt  and  have  done. 
Judgment  affirmed. 

Mr.  Justice  Breirer  dissents. 


16] 'P.  O.  COX,  Sam  Levy,  and  W.  H.  Evans, 

Plffe.  in  Err., 

V, 

STATE  OF  TEXAS.     (No.  266.) 


P.  O.  CX)X,  Sam  Levy,  and  W.  M.  Evans, 

Plffe.  in  Err., 

V. 

W.  B.  THOMPSON.     (No.  267.) 
(See  S.  C.  Reporter's  ed.  446-462.) 

1.  Constitutional  lai^— equal  protection 
off  tlie  la'ws— dlaorlmlnatlon^  ^  Liquor 
sellers  are  not  denied  the  equal  protection 
of  the  laws  because  producers  or  manufac- 
turers of  domestic  wines  are  exempted,  by 
Tex.  Rev.  Civ.  Stat.  1895,  art.  6060<,  while 
tach  wines  are  in  their  hands,  from  the  tax 
Imposed  and  the  bond  required  by  preceding 
articles  regulating  the  sale  of  intoxicating 
liquors. 

S.  Constitutional  ^la-w  —  prlTllear^s  or 
Immnnltles.— Liquor  sellers  are  not  denied 
the  privileges  or  immunities  of  citizens  of 
the  United  States,  under  U.  S.  Con^t.,  14th 
Amend.,  because  producers  or  manufacturers 
of  domestic  wines  are  exempted  by  Tex.  Rev. 
Civ.  Stat  1895,  art.  5060i,  while  such  wines 
are  in  their  hands,  from  the  tax  imposed  and 
the  bond  required  by  preceding  articles  reg- 
ulating the  sale  of  intoxicating  liquors. 

S.  Error  to  state  oonrt— questions  re- 
Tie  vr  able.— The  necessity  of  invoking  the 
protection  of  the  commerce  clause  of  the  Fed- 
eral Constitution,  if  the  repugnancy  to  that 
clause  of  certain  etate  legislation  is  to  be 
considered  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court,  is  not  obviated  by  a  reference  to  the 
14th  Amendment  as  invalidating  such  legis- 
lation. 

4.  Error  to  state  eonrt— questions  re- 
Tie^rable.*A  Federal  question,  although 
referred  to  in  the  assignments  of  error  in  the 
state   appellate   court   and    in   the   Supreme 

Note. — Ab  to  the  validitp  of  class  legisla- 
tion— see  notes  to  State  v.  Goodwill,  6  L.R.A. 
621,  and  State  t.   Loomis,  21  L.R.A.  789. 

As  to  constitutional  equality  of  privileges, 
immunities,  and  protection — see  note  to  Louis- 
Tllle  Safety  Vault  &  T.  Co.  v.  Louisville  &  N. 
R.  Co.  14  L.R.A.  579. 

On  what  questions  the  Federal  Supreme  Court 
wiU    consider  in   reviewing   the   judgments   of 
state  courts — see  note  to  State  «»  rel.  Hill  v. 
Doekery,  63  L.R.A.  671. 
S02  U.  8. 


Court  of  the  United  States,  cannot  be  con- 
sidered by  the  latter  court  on  writ  of  error 
to  the  state  court,  where  it  does  not  appear 
that  the  state  court  dealt  with  the  question, 
and  it  may  have  refused  to  do  so  on  the 
ground  that  it  was  not  raised  in  the  trial 
court. 

[Nos.  266,  267.] 

Argued  and  submitted  April  27,  1906.    Da- 
oided  MoAf  21,  1906. 

TWO  WRITS  OF  ERROR  to  the  Court  of 
Civil  Appeals  for  the  Third  Supreme 
Judicial  District  of  the  State  of  Texas  to 
review  the  affirmance  in  that  court  of  two 
judgments  of  the  District  Court  for  Hamil- 
ton County,  in  that  state,  in  favor  of  plain- 
tiffs, in  actions  on  a  liquor  seller's  bond. 
Affirmed. 

See  same  case  below  (Tex.  Civ.  App.) 
85  S.  W.  34. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  MoReynolds  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error: 

Exemption  from  the  general  provisions 
of  the  Texas  statute  regulating  the  liquor 
business,  of  wines  produced  from  domestic 
grapes  while  in  the  hands  of  producers  or 
manufacturers,  render^  it  obnoxious  to  the 
14th  Amendment,  which  forbids  denial  of 
the  equal  protection  of  the  laws. 

Scott  V.  Donald,  166  U.  S.  58,  91,  41  L. 
ed.  632,  640,  17  Sup.  Ct.  Rep.  265;  Leiey 
V.  Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681 ; 
Mugler  v.  Kansas,  123  U.  S.  623,  661,  31 
L.  ed.  206,  210,  8  Sup.  Ct.  Rep.  273 ;  Qulf, 
C.  df  8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150, 
155,  41  L.  ed.  666,  668,  17  Sup.  Ct.  Rep. 
256;  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  546,  46  L.  ed.  679,  684,  22 
Sup.  Ct.  Rep.  431. 

Messrs.  F.  E.  Albright,  E.  C.  Orrick,  J.  O. 
Terrell,  Jr.,  and  Dewey  Langford  also  filed 
a  brief  for  plaintiffs  in  error: 

So  long  as  the  state,  by  its  Constitution 
and  laws,  continues  to  recognize  wines,  beer,' 
and  spirituous  liquors  as  articles  of  con- 
sumption, commerce,  and  sale,  so  long  must 
the  duty  of  the  Federal  court  to  afford  such 
business  the  same  measure  of  protection  as 
is  given  to  other  businesses,  and  to  protect 
those  engaged  in  it  against  unjust  discrim- 
ination in  so  far  as  the  same  is  provided  for 
under  the  United  States  Constitution,  con- 
tinue. 

Ew  parte  Brown,  38  Tex.  Crim.  Rep.  296, 
70  Am.  St.  Rep.  743,  42  S.  W.  654 ;  Cooley, 
Const.  4th  ed.  94;  Scott  v.  Donald,  165  U. 
S.  110,  41  L.  ed.  648,  17  Sup.  Ct.  Rep.  262; 
Mugler  y.  Kansas,  123  U.  S.  673,  31  L.  ed. 
214,  8  Sup.  Ct.  Rep.  273;  Walling  v.  Midi- 
igan,  116  U.  8.  446,  29  L.  ed.  691,  6  Sup. 
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Ct.  Rep.  454;  Leisy  v.  Hardm,  135  U.  S. 
100,  34  L.  ed.  128,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  681;  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  34  L.  ed.  456,  3  Inters. 
Com.  Rep.  185,  10  Sup.  Ct.  Rep.  862;  Plum- 
ley  V.  Massachusetts,  155  U.  S.  471,  39  L. 
ed.  223,  5  Inters.  Com.  Rep.  590,  15  Sup. 
Ct  Rep.  154;  Vance  v.  TF.  A.  Vandercook 
Co,  170  U.  S.  438,  42  L.  ed.  1100,  18  Sup. 
Ct.  Rep.  674. 

The  discrimination  in  the  Texas  statutes 
in  favor  of  the  dealers  in  wines  made  from 
grapes  grown  in  the  state  of  Texas  while 
in  the  hands  of  the  maker  or  producer  there- 
of, exempting  them  from  the  giving  of  a 
bond,  and  from  incurring  penalties  for  the 
violations  of  the  conditions  of  such  bond, 
and  imposing  such  penalties  on  all  other 
dealers  in  liquors,  wines,  beer,  or  medicat- 
ed bitters,  and  on  all  other  dealers  in 
wines  made  from  other  products  than  grapes, 
is  repugnant  to  the  14th  Amendment  of 
the  Constitution  of  the  United  States  in 
respect  to  the  equal  protection  of  such  deal- 
ers under  the  laws  of  the  state  of  Texas. 

Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431;  State  v.  Bengsch,  170  Mo.  81,  70  S. 
W.  710;  Pullman  Palace  Car  Co,  v.  State, 
64  Tex.  275,  53  Am.  Rep.  768;  Ex  parte 
Oversireeiy  39  Tex.  Crim.  App.  475,  46  S. 
W.  825;  Em  parte  Jones,  38  Tex.  Crim. 
App.  482,  43  S.  W.  513;  Oustafson  v.  State, 

40  Tex.  Crim.  App.  71,  43  L.R.A.  615,  45 
S.  W.  717,  48  S.  W.  518;  Rainey  v.  State, 

41  Tex.  Crim.  Rep.  254,  96  Am.  St.  Rep. 
786,  53  S.  W.  882. 

Mr.  Charles  K.  Bell  submitted  the  cause 
for  defendant  in  error.  Messrs.  R.  V,  David- 
son and  Claude  Pollard  were  on  the  bri^f: 

There  is  no  inherent  right  in  a  citizen 
to  sell  intoxicating  liquors.  It  is  not  a 
privilege  of  a  citizen  of  a  state,  or  of  a  cit- 
izen of  the  United  States  which  the  states 
are  forbidden  to  abridge.  It  is  a  right  ex- 
ercisable subject  only  to  the  police  powers 
of  the  state. 

'  Boston  Beer  Co.  v.  Massachusetts,  97  U. 
S.  25,  24  L.  ed.  989 ;  Bartemeyer  v.  /otro,  18 
Wall.  129,  21  L.  ed.  929 ;  Mugler  v.  Kansas, 
123  U.  S.  669,  31  L.  ed.  209,  8  Sup.  Ct. 
Rep.  273 ;  Foster  v.  Kansas,  112  U.  S.  206, 28 
L.  ed.  607,  5  Sup.  Ct.  Rep.  8,  97;  Norton 
▼.  Jamison,  154  U.  S.  69 1«  38  L.  ed.  1089, 
14  Sup.  Ct.  Rep.  1196;  Crowley  v.  Christen- 
sen,  137  U.  S.  86,  34  L.  ed.  620,  11  Sup. 
Ct.  Rep.  13;  Giozza  v.  Tiernan,  148  U.  S. 
657,  37  L.  ed.  599,  13  Sup.  Ct.  Rep.  721; 
Kidd  v.  Pearson,  128  U.  S.  1,  32  L.  ed.  346, 
2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6. 

The  statute  in  question  is  not  repugnant 
to  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

imerican  Sugar  Ref.  Co.  T.  JUmiMCua, 
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179  U.  S.  89,  45  L.  ed.  102,  21  Slip.  Ct 
Rep.  43;  Reym^inn  Brewing  Co.  t.  Bnster, 
179  U.  S.  445,  45  L.  ed.  269,  21  Sup.  Cc 
Rep.  201. 

The  plaintiffs  in  error,  not  being  en- 
gaged in  the  sale  of  wines  exclusivelj.  bat 
being  also  engaged  in  the  sale  of  other  in- 
toxicating liquors  than  wines,  cannot  chal- 
lenge the  validity  of  the  Texas  statutes, 

Tiernan  v.  Rinktr,  102  U.  S.  123,  26  L 
ed.  103;  Powell  v.  State,  69  Ala.  13;  Jfc- 
Creary  v.  State,  73  Ala.  482;  aogan  v.  Bt^t, 
84  Ala.  450,  4  So.  355. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

These  are  two  suits  upon  a  statutor; 
bond  executed  by  the  plaintiffs  in  error  a» 
principal  and  sureties.  There  were  verdirti 
•and  judgments  against  the  plaintiffs  in  er  144i) 
ror,  whereupon  motions  were  made  for  new 
trials,  setting  up  that  the  act  under  whick 
the  bond  was  given  was  contrary  to  the 
14th  Amendment  of  the  Constitution  of  iht 
United  States,  as  denying  to  persons  withia 
the  jurisdiction  the  equal  protection  of  iW 
law.  The  motions  were  overruled,  and  mm 
appeal  was  taken  to  the  court  of  civil  ap- 
peals. That  court  affirmed  the  judgments 
below  (85  S.  W.  1199;  85  S.  W.  34),  a  mo- 
tion for  a  rehearing  was  overruled,  an  ap- 
plication for  a  writ  of  error  was  refuted  bv 
the  supreme  court  of  the  state,  and  there- 
upon the  cases  were  taken  to  this  ooorL 

The  bond  in  suit  was  given  by  a  Uqnor 
seller,  and  was  conditioned,  among  otWr 
things,  against  selling  intoxicating  Uqnort 
to  minors,  or  allowing  minors  to  enttr  aad 
remain  in  the  obligor's  place  of  busineM. 
The  breaches  found  were  breaches  ot  the  con- 
ditions recited.  These  suits  were  broogM 
by  the  defendants  in  error  respective.  tW 
state  of  Texas  and  the  parent  of  the  minor. 
They  seem  to  have  been  tried  together,  antf 
the  records  are  so  similar  that  they  prop 
erly  have  been  treated  by  counsel  as  oae. 

The  statutes  of  Texas  provide  for  taxe* 
on  sellers  of  spirituous,  vinous,  or  malt 
liquors,  or  mediected  bitters.  Rev.  Of. 
Stat.  1895,  arts.  5060a,  50606.  They  i^ 
quire  an  application  for  a  license,  (nriaff 
details,  a  payment  of  the  annual  tax  at  a 
condition  of  obtaining  the  same,  and  tW 
giving  of  a  bond  like  the  tme  in  suit.  Aita 
5060c-5060^.  See  amendments,  SUt.  19*7. 
chap.  158;  1901,  chap.  136.  They  also  en- 
act, however,  that  "the  proviaiottt  of  tUt 
chapter  shall  not  apply  to  wines  prodncvd 
from  grapes  grown  in  this  state,  wkHe  tht 
same  is  in  the  hands  of  the  prodaotn  «r 
manufacturers  thereof."  Art.  60M.  T^ 
article  is  thought  to  invalidate  those  wioA 
precede.  The  matters  of  discHoiiBatioe  r» 
lied  upon  are  the  tax  and  the  reqnirratet 
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of  the  bond.  It  may  be  proper  to  add  that 
there  was  a  demurrer,  setting  up  generally 
that  the  statute  was  unconstitutional  be- 
cause of  this  article,  but,  until  the  motion 
for  a  new  trial  was  made,  there  was  no 

150]  sufficient  setting  up  of  a  ^defense  under  the 
Constitution  of  the  United  States.  Kipley 
T.  niinoia,  170  U.  S.  182,  45  L.  ed.  998,  18 
Sup.  Ct.  Rep.  650;  Lay  ton  v.  Missouri,  187 
U.  S.  366,  47  L.  ed.  214,  23  Sup.  Ct.  Rep. 
137. 

The  main  argument  addressed  to  us  was 
rested  on  the  notion  that  the  statutes  dis- 
criminate unconstitutionally  between  two 
classes  of  persons  in  the  state,  naturally 
existing  there,  as  in  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L.  ed. 
679,  22  Sup.  Ct.  Rep.  431,  there  was  a 
discrimination  with  regard  to  trusts  in 
favor  of  producers  and  raisers  of  agricul- 
tural products  and  live  stocks.  This  argu- 
ment seems  to  us  a  fallacy.  Farmers  and 
stock  raisers  are  classes  naturally  existing 
in  the  community,  carrying  on  distinct  call- 
ings, and  not  likely  to  be  engaged  in  any 
thing  else.  Hence,  although  farmers  and 
stock  raisers  equally  with  others  were  pro- 
hibited from  forming  trusts  for  other  pur- 
poses, to  permit  them  to  form  trusts  in 
their  regular  business  was  practically,  and 
in  fact^  to  discriminate  between  two  classes 
and  '  others.  The  case  was  discussed 
throughout  on  the  footing  of  classification. 
But,  so  far  as  we  know,  there  is  no  natural 
distinction  of  classes  among  liquor  sellers, — 
one  class  selling  their  own  domestic  wines 
alone,  another  selling  all  intoxicants  ex- 
cept domestic  wines.  The  statutes  regulate 
the  doing  of  certain  things,  which,  presum- 
ably, all  liquor  sellers  would  prefer  to  be 
free  to  do.  Therefore,  whatever  other  ob- 
jections there  may  be  to  them,  they  do 
not  deny  the  equal  protection  of  the  laws 
by  forbidding,  without  justification,  to  one 
what  they  permit  to  another  class. 

There  is  one  slight  qualification  neces- 
sary to  what  we  have  said.  It  is  true 
that  there  is  granted  to  the  producers  and 
manufacturers  of  wine  from  grapes  grown 
in  Texas  an  immunity  in  respect  of  that 
wine  which  is  not  granted  to  other  sellers 
of  the  same  wine.  To  that  extent,  but  to 
that  extent  alone,  favor  is  shown  to  a 
class.  But  this  is  not  the  class  discrimina- 
tion put  forward  and  insisted  upon.  The 
attack  is  not  mainly  on  the  distinction  be- 
tween producers  and  other  sellers  of  do- 
mestic wine,  but  upon  that  between  those 
producers  and  the  sellers  of  other  wine.  The 
latter,  as  we  have  said,  is  not  a  true  class 
distinction.  Whether  there  is  a  difference 
in    the   scope   of  a  state's   general    power 

L61]to  l^slate  and  its  power  to  tax  oi  "^not 
{Kidd  V.  Pearson,  128  U.  S.  1,  26,  32  L.  ed. 
SU2  U..  8.  U.  S.,  Book  50. 


346, 352, 2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep,  6;  Connolly  v.  Union  Sewer  Pipe  Co, 
184  U.  S.  540,  562,  563,  46  L.  ed.  679,  690, 
691,  22  Sup.  Ct.  Rep.  4311,  the  former  does 
not  need  an  extended  defense  so  far  as  the 
14th  Amendment  alone  is  concerned.  See 
American  Sugar  Ref,  Co.  v.  Louisiana, 
179  U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43;  Reymann  Brewing  Co.  v.  Briefer ,  179 
U.  S.  445,  45  L.  ed.  269,  21  Sup.  Ct.  Rep. 
201 ;  St.  John  v.  New  York,  201  U.  S.  633, 
ante,  896,  26  Sup.  Ct.  Rep.  554. 

That  part  of  the  14th  Amendment  which 
forbids  the  abridgment  of  the  privileges  or 
immunities  of  citizens  of  the  United  States 
was  not  referred  to  or  relied  upon  in  the 
motion  for  a  new  trial  or  in  the  assign- 
ment of  errors  before  the  court  of  civil 
appeals.  It  is  mentioned  for  the  first  iime 
in  the  assignment  of  errors  before  this 
court.  Chicago  I.  d  L.  R.  Co.  v.  McOuire, 
196  U.  S.  128,  132,  49  L.  ed.  413,  417,  25 
Sup.  Ct.  Rep.  200.  In  view  of  the  de- 
cisions, we  hardly  suppose  that  the  omis- 
sion was  by  mistake.  Bartemeyer  v.  Iowa, 
18  Wall.  129,  21  L.  ed.  929;  Crowley  v. 
Christensen,  13Z  U.  S.  86,  34  L.  ed.  620, 
11  Sup.  Ct.  Rep.  13;  Oiozza  v.  Tieman, 
148  U.  S.  657,  37  L.  ed.  599,  13  Sup.  Ct. 
Rep.  721 ;  Cronin  v.  Adams,  192  U.  S.  108, 
48  L.  ed.  365,  24  Sup.  Ct.  Rep.  219.  The 
truth  is  that  the  14th  Amendment  does  not 
touch  the  case,  standing  alone,  and,  if  so, 
other  provisions  of  the  Constitution  which 
were  not  invoked  cannot  be  brought  in  now, 
under  cover  of  the  reference  to  the  14th 
Amendment,  to  give  the  latter  a  more  ex- 
tensive application  to  the  case  than  it 
would  have  when  taken  by  itself.  If  the 
states  were  restricted  by  the  14th  Amend- 
ment only,  and  saw  fit  to  encourage  do- 
mestic production,  or  thought  to  promote 
temperance,  or  to  help  to  secure  pure  wine, 
by  statutes  such  as  those  before  us,  there 
would  be  nothing  to  hinder  them.  If  the 
statutes  are  open  to  objection  as  improperly 
interfering  with  commerce  among  the 
states  (Tieman  v.  Rinker,  102  U.  S.  123, 
26  L.  ed.  103;  Walling  v.  Michigan,  116  U. 
S.  446,  29  L.  ed.  691,  6  Sup.  Ct.  Rep.  454), 
the  right  which  springs  from  art.  1,  §  8. 
of  the  Constitution  cannot  be  used  to  en- 
large, for  the  purposes  of  this  case,  th« 
privileges  and  immunities  or  the  equal  pro- 
tection of  the  laws  secured  by  the  14tb 
Amendment.  Dewey  v.  Des  Moines,  173  U. 
S.  193,  198,  43  L.  ed.  665,  666,  19  Sup. 
Ct.  Rep.  379.  The  converse  case  of  a  right 
set  up  imder  art.  1,  §  8,  and  an  attempt 
to  support  it  by  the  14th  Amendment,  was 
decided  in  Keokuk  d  H.  Bridge  Co.  v.  Il- 
linois, ^ns  U.  S.  626,  633,  44  L.  ed.  2n9,[452J 
302,  20  Sup.  Ct.  Rep.  205.  See  further, 
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Harding  v.  IlUnoia,  196  U.  S.  78,  86,  49 
L.  ed.  394,  396,  25  Sup.  Ct.  Rep.  176. 

It  is  proper  to  say  that  art.  1,  §  8,  is 
referred  to  in  the, assignments  of  error  be- 
fore the  court  of  civil  appeals  and  before 
this  court.  But  it  does  not  appear  that  the 
court  of  civil  appeals  dealt  with  the  point, 
and  probably  it  refused  to  do  so  on  the 
ground  that  the  section  was  not  relied  up- 
on before  the  trial  court.  We  cannot  say 
that  it  erred,  even  if  it  did,  unless  that 
ground  is  excluded.  Jacohi  v.  Alabama, 
187  U.  S.  133,  47  L.  ed.  106,  23  Sup.  Ct. 
Rep.  48;  Erie  Railroad  v.  Purdy,  185  U. 
S.  148,  46  L.  ed.  847,  22  Sup.  Ct.  Rep.  605. 
The  case  was  argued  before  us  on  the  14th 
Amendment  alone,  and  although  ther^  is 
some  slight  reference  to  interference  with 
commerce  in  one  of  the  briefs,  it  is  rather 
in  aid  of  the  argument  based  on  Connolly 
V.  Union  Sewer  Pipe  Co.  184  U.  S.  540, 
46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431,  than 
as  an  independent  point.  At  all  events, 
the  question  is  not  open  here. 

We  believe  that  we  have  said  enough  to 
dispose  of  the  cases.  Whether,  even  if  the 
statute  is  invalid  as  to  ^ines  made  in 
other  states,  the  bond  may  be  valid,  in  view 
of  the  applications  having  extended  to  the 
sale  of  spirituous  liquors  (Tiernan  v.  Rink- 
er,  supra),  or  otherwise,  it  is  imnecessary 
to  inquire. 

Judgments  affirmed. 

Mr.  Justice  Harlan,  dissenting: 
I  do  not  imderstand  that  the  court  modi- 
fies the  principles  announced  in  Wailing  v. 
Michigan,  116  U.  S.  446,  29  L.  ed.  691,  6 
Sup.  Ct.  Rep.  454,  or  in  Connolly  v.  Union 
Sewer  Pipe  Co,  184  U.  S.  640,  46  L.  ed. 
679,  22  Sup.  Ct.  Rep.  431.  In  my  judg- 
ment, those  cases  are  applicable  to  and  con- 
trol this  case,  and  require  a  reversal  of  the 
judgment  below  upon  the  ground  that  the 
statute  of  Texas  is  in  violation  of  the  Con- 
stitution of  the  United  States.  I  therefore 
dissent  from  the  opinion  and  judgment  of 
the  court. 

Mr.    Justice    Brewer   and   Mr.    Justice 
concur  in  this  dissent. 


[453]  ♦MAYOR  AND  ALDERMEN  OF  THE  CITY 

OF  ^nCK8BURG,  Appt,, 

VICKSBURG  WATERWORKS  COMPANY. 
(See  8.  C.  Reporter's  ed.  453-^78.) 

1.  Dlreet    appeal    from    clrenlt    court- 


ease  In^olvlnar  appllcntlfltfi  of  Federal 
Constitution.— A  case  which  iDrolres  tbe 
application  of  the  Constitntion  of  the  Tntted 
States,  and  is  therefore  the  subject  of  a  direct 
appeal  from  a  circuit  court  to  the  Sapreae 
Court,  uDder  the  act  of  March  3,  1891  (2$ 
Stat,  at  L.  827,  chap,  517,  V.  S.  Cvmp. 
Stat.  1901,  p.  549),  f  5.  is  presented  by  a 
Mil  in  equity  which  alleges  that  a  contract 
right  of  a  waterworks  company,  with  whom 
predecessors  a  municipality,  with  legUlatirt 
sanction,  contracted  for  a  municipal  water 
supply,  is  impaired  by  an  ordinance  directinc 
that  the  waterworlcs  company  be  notified  ihit 
the  city  denies  any  liability  on  a  contract 
for  the  use  of  hydrants,  and  by  the  sohae- 
qnent  action  of  the  city  in  holding  an  eiec 
tion  to  authorise  an  issue  of  bond<  tr>  buj 
or  construct  waterworks  of  Ita  own,  and  la 
refusing  to  pay  the  amount  due  and  payabl« 
under  the  terms  of  the  contract 

2.  Appeal— revlei^  of  dlseretlon  of  trial 

oonrt.— Permitting  the  withdrawal  of  aa 
original  bill  of  a  waterworks  company,  al- 
leging that  it  had  become  the  owner  of  tbe 
contract  involved  in  a  suit  between  tbe 
municipality  and  another  waterworks  com- 
pany, where  such  bill,  being  in  the  nature 
of  a  supplemental  bill,  was  filed  after  tbe  dtr, 
in  answer  to  the  company's  petition  to  bt 
admitted  as  a  party  complainant,  had  dented 
that  it  had  any  interest  in  tbe  litigation, 
was  not  an  abuse  of  the  discretion  of  the 
trial  court,  and  the  same  is  true  of  its  sc^ 
tion  in  suppressing  the  testimony  on  tbla 
question,  and  in  denying  the  municipality 
leave  to  file  a  further  answer,  setting  up  the 
alleged  transfer  of  ownership. 

3.  Mortgage  of  eorporate  property* 
Mrhat  passes  on  foreeloBnre.«Tbe  coe- 
tract  rights  under  a  municipal  ordlnaoeiv 
which  were  the  property  of  a  waterworia 
company,  authorized  by  Miss.  Laws  1882.  |l 
50,  to  borrow  money  and  secure  Its  payoMSt 
by  mortgage  or  deed  of  trust  upon  Its  prof- 
erty  and  franchises,  passed  by  foreclosmt 
and  a  subsequent  quitclaim  deed  of  theprof* 
erty  covered  by  a  mortgage  of  all  Its  property 
and  franchises,  privileges  and  rights. 

4.  Constltntlonal  law— iaapalrnieat  ef 
oontraet  obllffatloa-^eserre^  rlskt 
to  repeal«»Impairment  of  tbe  coatnct 
rights  acquired  by  a  corporation  onder  a 
foreclosure  sale  of  the  franchise  and  rlgbU 
conferred  upon  the  mortgagor  by  a  mnaldpal 
ordinance  adopted  prior  to  tbe  lllsalaalpfl 
Constitution  of  1890  cannot  be  justilled  aa 
an  exercise  of  the  right  to  alter,  amend,  or 
repeal  corporate  charters,  reserved  ta  I  179 
of  that  Constitution,  althoagh  tbe  corpora^ 
tion  in  question  was  organised  after  tb»  Ctth 
stltutlon  went  into  effect. 

5.  Constitutional  law— inapaanaeat  sC 
eontraet  obligations  'reser»e<  rtsbt 
to  repeal. -Tbe  reserved  right  to  alteCi 
amend,  or  repeal  corporate  charters,  given  by 
Miss.  Const  1890,  |  1T8.  "provided,  bowevfv, 
tliat  no  injustice  shall  be  done  to  tbe  ftoefe- 
holders,**  does  not  antborise  tbe  lesialanre 
to  empower  a  municipality  to  eoaatnct 
waterworks  of  Its  own  during  tbe  tens  of  u 


NOTS. — On    direct    review    in  the  Supreme 
€ourt  of  the  United  Statee  of  circnit  and  die- 
frict   court   hidgmente — see   note   to   Qwin  ▼. 
United  States,  46  L.  ed.  U.  8.  741. 
1102 


A$  to  what  lows  are  void  —  <m»slilsf  atll#o 
tion  of  contraete — see  notes  to  Franklin  Cbeaty 
Grammar  School  v.  Bailey,  10  L.RJL  4M; 
Flctchar  t.  Peck.  S  U  ed.  U.  8.  162 :  McOunt 
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exclusive  waterworks  franchise,  possessed  by 
a  private  corporation  under  a  municipal  ordi- 
nance adopted  with  legislative  sanction. 

••  Mnnielpal  eorporatlon*— power  to 
arrant  exelnslTe  prlvileares.  ^A  munici- 
pality, in  exercising  the  authority  conferred 
by  its  charter  to  provide  for  the  erection  and 
nialntenance  of  a  system  of  waterworks  to 
supply  the  city  with  water,  and,  to  that  end, 
to  contract  with  a  party  or  parties  who 
shall  build  and  operate  waterworks,  may  ex- 
clude itself  from  constructing  and  operating 
waterworks  of  its  own  for  Iftie  term  cov- 
ered by  such  contract. 

T.  Municipal  oorporatlona— vrant  of  ex- 
clnslve  prlTlleares.— A  municipality  ex- 
cludes itself  from  competition  during  the 
period  named  with  the  grantee  in  an  ordi- 
nance of  the  exclusive  right  to  erect,  main- 
tain, and  operate  waterworks  for  a  definite 
term,  to  supply  water  for  public  and  private 
use. 

8*  Mandatory  InJ motion  ^  mnnlolpal 
const rnct Ion  of  sewer.— A  mtinlcipality 
cannot  be  required,  by  a  mandatory  Injunc- 
tion, to  extend  a  sewer  and  construct  an  out- 
let therefor,  so  as  to  discharge  the  sewage 
below  the  intake  of  the  waterworks,  irre- 
spective of  the  exercise  of  the  discretion 
Tested  by  law  In  the  municipal  authorities  to 
determine  the  practicability  of  the  sewer  or- 
dered, the  availability  of  taxation  for  the 
purpose,  and  like  matters. 

[No.  133.]. 

Buhmitted  December  IS,  1905,    Decided  May 

tl,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Mississippi  to  review  a  decree  enjoining 
municipal  competition  VTith  a  private  water- 
works company,  and  requiring  the  munici* 
pality  to  construct  a  sewer  which  shall  dis- 
eharge  below  the  intake.  Modified  hj  eliin* 
inating  the  provision  respecting  the  sewer, 
and,  <i8  modifiedf  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  Bryson  submitted  the  cause 
for  appellant.  Meaara.  Bryaon  A  Dabney 
were  on  the  brief: 

The  complainant's  motion  to  dismiss  and 
affirm  must  be  overruled  if  the  record  dis- 
closes any  material  issue  not  decided  on 
the  former  appeal,  which  involves  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States^  or  the  construction 
of  a  state  law  alleged  by  appellee  and  de- 
nied by  appellant  to  be  in  contravention  of 
the  Constitution  of  the  United  States,  pro- 


vided  the   same   was   by   the  court  below 
decided  against  appellant. 

Loeh  V.  Columbia  Twp.  17»  U.  S.  472,  45 
L,  ed.  280,  21  Sup.  Ct.  Rep.  174;  Lampasas 
V.  Bell,  180  U.  S.  276,  45  L.  ed.  527,  21  Sup. 
Ct.  Rep.  368;  Carey  v.  Houston  d  T.  C.  H. 
Co.  150  U.  S.  170,  37  L.  ed.  1041,  14  Sup. 
Ct.  Rep.  63;  Cornell  v.  Green,  1©3  U.  S.  75, 
41  L.  ed.  76,  16  Sup.  Ct.  ,Rep.  969;  The 
Nueatra  Seflora  de  Regla  {United  Statea 
V.  The  Nueatra  Sefiora  de  Regla)  108  U. 
S.  92,  27  L.  ed.  662,  2  Sup.  Ct.  Rep.  287. 

There  is  no  provision  in  the  contract  or 
ordinance,  which  requires  the  city  to  take 
or  pay  for  water  from  Bullock  &  Company, 
except  the  stipulation  for  the  rental  of  nine- 
ty-fire hydrants.  In  the  absence  of  such 
agreement  the  city  certainly  had  the  right 
to  supply  itself  and  to  build  a  plant  for  that 
purpose.  If  the  city  is  to  be  denied  such 
right  under  the  Bullock  contract,  it  is  by 
implication,  and  implication  alone,  which 
this  court  has  repeatedly  held  would  not  be 
permitted.  ^. 

Stein  V.  Bienville  Water  Supply  Co.  141 
U.  S.  67,  35  L.  ed.  622,  11  Sup.  Ct.  Rep. 
892;  Hamilton  Gaslight  d  Coke  Co.  v. 
Hamilton,  146  U.  S.  258,  36  L.  ed.  963,  13 
Sup.  Ct.  Rep.  90;  Collins  v.  Sherman  31 
Miss.  679;  G<Unea  v.  Coatea,  51  Miss.  335; 
Freeport  Water  Co.  v.  Freeport,  180  U. 
S.  587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep.  493. 

The  exclusive  feature  is  absolutely  void, 
and  does  not  preclude  the  dty  or  anyone  else, 
because  the  statute  authorizing  the  city  to 
provide  a  water  supply,  being  general  in  ita 
terms,  did  not  empower  the  city  council 
to  grant  to  Bullock  &  Company  any  exclu- 
sive right  and  privilege. 

Collina  v.  Sherman  and  Gainea  v.  Coatea^ 
aupra;  Greenville  Watertoorka  Co.  v.  Green- 
ville (Miss.)   7  So.  409. 

A  public-service   corporation  cannot  self 
and  dispose  of  its  property  and  franchises,^ 
and  thus  disable  itself  from  performing  the     tT 
service   for   which    it  was   created,   except;     p 
by  the  clearest  and  most  explicit  authority 
conferred  by  charter  or  statute. 

Thomaa  v.  Weat  Jeraey  R.  Co.  101  U.  a 
71,  25  L.  ed.  950;  Oregon  R.  d  Nav.  Co.  v. 
Oregonian  R.  Co.  130  U.  S.  1,  32  L.  ed.  837, 
9  Sup.  Ct.  Rep.  400 ;  Brunau?ick  Gaalight  Co. 
V.  United  Gaa,  Fuel,  d  Light  Co.  85  Me. 
532,  36  Am.  St.  Rep.  385,  27  Atl.  525;  Com. 
y.  Smithy  10  Allen,  448«  87  Am.  Dec.  672; 
Chicago  Gaalight  d  Coke  Co.  v.  People's 
GaaUght  d  Coke  Co.  121   111.  530,  2  Am. 


V.  Citizens'  Trust  ft  Surety  Co.  24  C.  C.  A. 
20,  and  Montana  Ore-Purchasing  Co.  v.  Bos- 
ton ft  H.  Consol.  Copper  ft  S.  Mln.  Co.  85  C. 
C.  A  12. 

As  to  reserved  power  to  alter,  amend,  or  re- 
peal corporate  charters — see  note  to  Greenwood 
?.  Union  Freight  B.  Co.  26  U  ed.  U.  8.  961. 
202  U.  8. 


On  the  establishment  and  regulation  of  munio- 
ipal  water  supply — see  note  to  State  em  ret. 
Hallauer  v.  Ctosnell,  61  L.R.A.  88. 

As  to  the  power  of  a  court  of  equity  to  grant 
mandatory  infunetions — see  note  to  Mounds- 
vllle  y.  Ohio  Blver  B.  Go.  20  L.B.A.  161. 
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St  Bep.  124,  13  N.  E.  169;  Richardson  t. 
Sibley,  11  Allen,  65,  87  Am.  Dec  700; 
Coe  y.  Oolumhua,  P.  d  /.  R.  Co.  10  Ohio  St. 
372,  75  Am.  Dec  618;  Susquelumna  Canal 
Co.  ▼.  Bonham,  9  Watts  &  S.  27,  42  Am. 
Dec.  315;  /^ayan  y.  Aiken,  9  Lea,  609,  42 
Am.  Rep.  684;  Gaines  y.  Coates,  supra; 
New  Albany  WcUertDorks  y.  Louisville  Bkg. 
Co.  58  C.  C.  A.  576,  122  Fed.  776; 
Bacon  y.  Mississippi  Ins.  Co.  31  Miss.  116. 

A  right  to  amend  a  charter  included  the 
right  to  so  amend  the  same  as  to  take  away 
the  right  of  an  exdusiye  franchise. 

Hamilton  OasUghi  d  Coke  Co.  y.  Hatnil- 
ion,  supra. 

The  defendant  in  the  case  at  bar  was  not, 
by  the  use  of  the  word  "exclusive"  in  the 
Bullock  franchise,  disabled  from  building 
a  waterworics  plant  of  its  own. 

Lehigh  Water  Co.'s  Appeal,  102  Pa.  515; 
Walla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  1,  43*  L.  ed.  341,  19  Sup.  Ct.  Rep. 
77;  Helena  Watenoorks  Co.  y.  Helena,  195 
U.  S.  383;  49  L.  ed.  245,  25  Sup.  Ct.  Rep. 
40. 

Grants  of  public  franchises  are  always 
construed  in  fayor  of  the  public. 

Stein  V.  Bienville  Water  Supply  Co.  and 
Freeport  Water  Co.  v.  Freeport,  supra. 

The  authority  conferred  by  the  legisla- 
ture of  the  state  did  not  authorize  the  city 
to  grant  an  exclusive  franchise. 

Wright  y.  Nagle,  101  U.  S.  791,  26  L.  ed. 
921;  Detroit  Citizens*  Street  R.  Co.  y.  De- 
troit R.  Co.  171  U.  S.  48,  43  L.  ed.  67,  18 
6up.  Ct.  Rep.  732;  Saginaw  Gaslight  Co.  y. 
Saginaw^  28  Fed.  529;  Greenville  WcUer- 
works  Co.  y.  Greenville,  Collins  v.  Sherman, 
and  Gaines  v.  Coates,  supra. 

The '  question  of  whether  or  not  grants 
like  thb  one  presented  in  the  case  at  bar 
operate  to  exclude  the  city  making  them  is 
one  that  has  on  several  occasions  been  be- 
fore the  courts  of  last  resort,  and  it  has  in- 
yariably  been  held  that  they  do  not. 

Smith  V.  Westerly,  19  R.  I.  437,  36  Atl. 
526;  Long  v.  Duluth,  49  Minn.  280,  32  Am. 
St.  Rep.  547,  51  N.  W.  913;  Brenham  v. 
Brenham  Water  Co.  67  Tex.  542.  4  S.  W. 
143;  Syracuse  Water  Co.  v.  Syracuse,  116 
N.  Y.  167,  6  UELA.  546,  22  N.  E.  381. 

It  may  be  urged  that,  while  a  general  au- 
thority to  make  a  grant  will  not  support  an 
exdusiye  grant,  it  nevertheless  operates  as 
an  eBt<^pel,  and  that,  as  applied  to  the  case 
mt  bar,  the  city  having  attempted  to  grant 
to  Bullock  &  Company  an  exclusive  franchise, 
it  is  thereby  estopped  to  set  up  its  lack  of 
authority  to  make  such  grant  for  the  pur- 
pose of  allowing  itself  to  come  in  as  a  com- 
petitor; but  the  dedsions  of  this  and  other 
eourts  are  equally  dear  that  such  conten- 
tion is  not  maintainable. 
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Sutro  y.  Pettit,  74  Cal.  332,  5  Am.  St. 
Rep.  442,  16  Pac.  7;  Diaton  County  v.  FUld, 
111  U.  S.  83,  28  L.  ed.  360,  4  Sup.  Ct  Rep. 
315;  Lake  County  v.  Graham,  130  U.  S.  674, 
32  L.  ed.  1065,  9  Sup.  Ct.  Rep.  654. 

There  is  one  other  contention  along  tki» 
line,  that  may  be  set  up  by  complainant^ 
vie.,  that  the  authority  given  by  the  legisla- 
ture to  the  defendant  was  in  the  alterna- 
tive to  supply  itself  with  water,  or  to  grant 
that  privilegp  to  another  by  contract,  and, 
having  adopted  the  latter,  the  city  haa 
thereby  precluded  itself.  This  was  the  con- 
tention successfully  set  up  in  the  United 
State  circuit  court,  in  the  case  of  Wetierly 
Waterworks  v.  Westerly,  75  Fed.  181,  in 
Columbia  Ave.  Sav.  Fund,  S.  D.  Title  d  T. 
Co.  V.  Dawson,  130  Fed.  152;  and  in  South- 
west Missouri  Light  Co.  y.  Joplin,  113  Fed. 
817.  * 

But  whatever  weight  and  authority  this 
line  of  decisions  might  have  had  was  de- 
stroyed utterly  by  the  decisions  of  thia 
court  in  the  cases  of  Skaneateles  Water- 
works Co.  y.  Skaneateles,  184  U.  &  354,  46 
L.  ed.  585,  22  Sup.  Ct  Rep.  400;  Joplin  y. 
Southwest  Missouri  Light  Co.  191  U.  S.  150, 
48  L.  ed.  127,  24  Sup.  Ct  Rep.  43;  and 
Helena  Watenvorks  Co.  v.  HeUMq,  supra, 

A  legislative  grant  to  a  corpora  t  i  of 
special  privileges,  if  not  forbidden  l*y  the 
Constitution,  may  be  a  contract;  but  where 
one  of  the  conditions  of  the  contract  is  that 
the  legislature  may  alter  or  revoke  it.  a  law 
altering  or  revoking,  or  which  has  the  ef- 
fect to  alter  or  revoke,  the  exclusive  char- 
acter of  such  privileges,  cannot  be  regarded 
as  one  impairing  the  obligation  of  the  ooti- 
tract,  whatever  may  be  the  motive  of  tb« 
legislature,  or  however  harshly  such  legis- 
lation may  operate,  in  the  particular  oa^e, 
upon  the  corporation  or  parties  affected  by- 
it  The  corporation,  by  accepting  the  grant 
subject  to  the  legislative  power  so  reserrfNi 
by  the  Ccmstitution,  must  be  hdd  to  ha%r 
assented  to  such  reservation. 

Greenwood  v.  Union  Freight  R.  Co.  U  5 
U.  S.  13,  26  L.  ed.  961;  Oshkosh  Wat^r- 
loorks  Co.  y.  Oshkosh,  187  U.  S.  437.  47  L. 
ed.  249,  23  Sup.  Ct.  Rep.  234;  Knorrili^ 
Water  Co.  v.  KnoxvUle,  189  U.  S.  434.  47 
L.  ed.  887,  23  Sup.  Ct.  Rep.  531;  Bamatom 
Gaslight  d  Coke  Co.  v.  Hamilton,  146  U.  & 
258,  36  L.  ed.  963,  13  Sup.  Ct  Rep.  90. 

The  constitutional  inhibition  againut  in- 
pairing  contract  obligations  is  against  tW 
legislative  branch  of  the  government,  aot 
against  the  administrative. 

New  Orleans   Waterworks  Co.  v.    Lo«i*- 
iana  Sugar  Ref.  Co.  125  U.  S.  18.  31  L.  ed 
607,  8  Sup.  Ct.  Rep.  741. 

The  resolution  complained  of  doe*  not 
and  did  not  at  the  time,  warrant  the  gran*- 
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ing  of   the   injunction  perpetuated  in  the 
final  decree  of  the  court  below. 

8t.  Paul  Gaslight  Co.  v.  8t,  Paul,  181  U. 
S.  142,  45  L.  ed.  788,  21  Sup.  Ct.  Rep. 
575. 

It  was  held  by  this  court  at  an  early  date 
that  the  judiciary  could  not  in  any  manner 
interfere  with  the  legislative  or  executive 
departments  of  the  government  either  to 
restrain  from  action  or  to  compel  action 
by  either,  where  any  discretion  is  vested 
in  either  of  the  co-ordinates. 

Missisaippi  v.  Johnson,  4  Wall.  475,  18 
L.  ed.  437;  Cooley,  Const.  Lim.  5th  ed.  254. 

It  was  clearly  error  to  allow  the  with- 
drawal of  the  petition,  and  the  original 
bill   in  the  nature  of  a  supplemental  bill. 

Ross  V.  Ft,  Wayne,  11  C.  C.  A.  288,  24 
U.  S.^App.  113,  63  Fed.  466;  EazUton  Tri- 
pod-Boiler Co,  V.  Citizens*  Street  R,  Co. 
72  Fed.  327 ;  2  Bates,  Fed.  Eq.  Proc.  S  642, 
p.   682. 

It  was  error  to  overrule  defendant's  mo- 
tion for  leave  to  file  its  supplemental  an- 
swer. 

Pue  V.  Pue,  4  Md.  Ch.  386;  Hazleton 
Tripod-Boiler  Co.  v.  Citizens*  Street  R.  Co. 
supra. 

Messrs.  L.  W.  Magruder,  H.  C.  McCabe, 
and  M.  Dahney  also  filed  a  brief  for  ap- 
pellant: 

The  contract  was  not  assignable. 

Mat  Chews  v.  Corporation  Comrs.  97  Fed. 
400;  Thomas  v.  West  Jersey  R.  Co.  101 
U.  S.  71,  25  L.  ed.  950;  Oihhs  v.  Consoli- 
dated Gas  Co.  130  U.  S.  396,  32  L.  ed.  979, 
9  Sup.  Ct.  Rep.  553 ;  St.  Louis  d  8.  F.  R, 
Co.  V.  Gill,  156   u.  S.  649,  39  L.  ed.  567, 

15  Sup.  Ct.  Rep.  482;  Norfolk  d  W.  R.  Co. 
V.  Pendleton,  156  U.  S.  667,  39  L.  ed.  574, 

16  Sup.  Ct.  Rep.  413;  Yazoo  d  M.  Valley 
R.  Co,  V.  Adams,  180  U.  S.  1,  45  L.  ed. 
395,  21  Sup.  Ct.  Rep.  240;  Brunsvjick  Gas- 
light Co.  V.  United  Gas,  Fuel,  d  Light  Co. 
85  Me.  535,  35  Am.  St.  Rep.  385,  27  Atl, 
525;  Com,  v.  Smith,  10  Allen,  448,  87  Am. 
Dec.  672;  Chicago  Gaslight  d  Coke  Co.  v. 
People's  Gaslight  d  Coke  Co.  121  111.  530, 
2  Am.  St.  Rep.  124,  13  N.  E.  169. 

If  the  appellee  corporation  came  into  ex- 
istence under  the  Constitution  of  1890  and 
the  municipal  charter  from  the  state  of  Mis- 
sissippi enacted  in  1892,  it  jcan  exercise  no 
powers  and  no  rights  which  are  prohibited 
by  the  Constitution  and  laws  of  Mississippi. 
Moreover,  its  charter  was  and  is  subject 
to  alteration,  repeal,  or  amendment,  and 
has  been  amended  by  the  act  of  1904  above 
quoted.  It  cannot  complain  of  any  of  these 
laws,  which  were  in  eidstence  when  it  ac- 
cepted its  charter.  Its  rights  and  privi- 
leges are  fixed  by  these  laws. 

Hamilton  CfasUght  d  Coke  Co,  r,  Bam- 
Uton,  146  U.  S.  268,  36  L.  ed.  963,  13  Sup. 
202  U.  8. 


Ct.  Rep.  90;  Norfolk  d  W.  R.  Co.  v.  Pen- 
dleton, supra;  Griffin  v.  Goldshoro  Water 
Co.  122  N.  C.  206,  41  L.R.A.  240.  30  S.  E. 
319 ;  Redlands,  L.  d  C,  Domestic  Water  Co, 
V.  Redlands,  121  Cal.  365,  63  Pac.  843; 
Matthews  v.  Corporation  Comrs,  supra; 
Greenwood  v.  Union  Freight  R,  Co.  105  U. 
S.  13,  26  L.  ed.  961;  Newhuryport  Water 
Co.  V.  Newhuryport,  193  U.  S.  562,  48  L. 
ed.  795,  24  Sup.  Ct.  Rep.  553;  Stanis- 
laus County  V.  San  Joaquin  d  K.  River 
Canal  d  Irrig.  Co.  192  U.  S.  202,  48  L. 
ed.  406,  24  Sup.  Ct.  Rep.  241;  Rogers, 
Park  Water  Co.  v.  Fergus,  180  U.  S.  624 
45  L.  ed.  702,  21  Sup.  Ct.  Rep.  490;  Win- 
chester d  L.  Tump.  Road  Co.  v.  Croxton, 
98  Ky.  739,  33  L.R.A.  177,  34  S.  W.  518; 
Tazoo  d  M.  Valley  R.  Co.  v.  Adams,  180 
U.  S.  1,  26,  45  L.  ed.  395,  408,  21  Sup.  Ct. 
Rep.  240,  282;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  1,  43  L.  ed.  341,  19 
Sup.  Ct.  Rep.  77. 

Unless  it  was  plainly  the  intention  of 
the  state  to  authorize  the  city  to  make  an 
exclusive  grant,  and  unless  that  intent  has 
been  plainly  expressed  in  the  amendment  of 
November  18,  1886,  quoted  above,  the  city 
had  no  power  to  make  an  exclusive  grant. 
We  insist  that  no  such  purpose  was  intend- 
ed or  expressed. 

Freeport  Water  Co.  v.  Freeport,  180  U. 
S.  587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep. 
493;  WHght  v.  Nagle,  101  U.  S.  791,  25 
L.  ed.  921;  Greenville  Waterworks  Co.  v. 
Greenville  (Miss.)  7  So.  409;  Collins  v. 
Sherman,  31  Miss.  679;  Gaines  v.  Coates, 
51  Miss.  335;  Detroit  Citizens*  Street  R. 
Co.  V.  Detroit  R.  Co.  171  U.  S.  48,  43  L.  ed. 
67,  18  Sup.  Ct.  Rep.  732;  Brenham  v. 
Brenham  Water  Co.  67  Tex.  542,  4  S.  W. 
143;  Knoxville  Water  Co.  v.  Knoxville,  189 
U.  S.  434,  47  L.  ed.  887,  23  Sup.  Ct.  Rep. 
531;  Helena  Waterworks  Co.  v.  Helena, 
195  U.  S.  383,  49  L.  ed.  245,  25  Sup.  Ct. 
Rep.  40;  Long  v.  Duluth,  49  Minn.  290, 
32  Am.  St.  Rep.  547,  51  N.  W.  913;  Ham- 
ilton Gaslight  d  Coke  Co.  v.  Hamilton, 
supra;  Skaneateles  Waterworks  Co.  v.  Skan- 
eateles,  184  U.  S.  354,  46  L.  ed.  585,  22  Sup. 
Ct.  Rep.  400;  Smith  v.  Westerly,  19  R.  I. 
437,  35  Atl.  526;  Rogers  Park  Water  Co, 
V.  Fergus  and  Walla  Walla  v.  Walla  Walla 
Water  Co.  supra:  Saginaw  Gaslight  Co,  v. 
Saginaw,  28  Fed.  529. 

All  doubts  must  be  resolved  in  favor  of 
the  appellant  and  against  the  company. 

Joplin  V.  Southu)est  Missouri  Light  Co. 
191  U.  S.  150,  48  L.  ed.  127,  24  Sup.  Ct. 
Rep.  43 ;  Bienville  Water  Supply  Co.  v.  Mo- 
bile, 175  U.  S.  109,  44  L.  ed.  92,  20  Sup.  Ct. 
Rep.  40,  186  U.  S.  212,  46  L.  ed.  1132,  22 
Sup.  Ct.  Rep.  820;  Freeport  Water  Co.  v. 
Freeport,   supra. 

In   the    exercise  of  their    governmental 
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that  the  defendant,  the  Secretary  of  the  In- 
terior, may  be  temporarily  enjoined  from 
any  further  act  or  acts  in  execution  of  the 
act  of  Ck>ngre8s  of  Jime  27,  1902;  that  he 
be  required  to  execute  the  trust  in  favor  of 
the  Indians,  and  accoimt  to  the  complain- 
ant, as  required  by  the  act  of  January 
14,  1889,  and  for  general  relief. 

The  defendant  demurred  on  three  groimds, 
viz.:  1.  That  there  is  a  defect  of  parties 
complainant.  2.  That  the  bill  is  bad  in 
substance,  in  that  it  does  not  set  out  any 
facts  sufficient  to  entitle  the  complainant  or 
the  real  party  in  interest,  the  Chippewa 
Indians  of  Minnesota,  to  the  relief  prayed 
for,  or  to  any  relief.  3.  That  the  court  has 
no  jurisdiction  over  the  subject-matter  of 
the  suit.  The  supreme  court  of  the  District 
of  Columbia  sustained  the  demurrer  and 
dismissed  the  bill.  This  judgment  was  af- 
firmed in  the  court  of  appeals. 

It  is  apparent  from  the  above  statement 
of  the  allegations  of  the  bill  that  the  de- 
fendant, Hitchcock,  Secretary  of  the  In- 
terior, has  no  interest  in  this  controversy, 
and  that  it  is  in  effect  a  suit  against  the 
United  States  to  control  the  disposition 
of  the  lands,  and  for  an  account  of  the 
proceeds  of  the  sales  of  certain  lands  con- 
veyed by  the  Indians  to  the  United  States 
under  the  act  of  January  14,  1889.  With- 
out considering  whether  the  courts  would 
have  power  to  control  the  action  of  the 
Secretary  of  the  Interior  in  this  matter, 
or  whether  the  power  and  authority  so 
to  do  is  purely  political,  and  subject  to  the 
control  of  Congress  without  judicial  in- 
tervention, as  was  held  in  the  court  of  ap- 
peals, we  are  of  opinion  that  there  is 
1476]  no  jurisdiction  to  entertain  *this  case.  In 
reGTpect  to  this  question,  it  is  on  all  fours 
with  Oregon  v.  Httohoock,  Secretary  of  the 
Interior,  and  William  A.  Richards,  Com- 
missioner of  the  General  Land  Office,  de- 
cided on  April  23  of  this  term  (202  U.  S. 
60,  ante,  935,  26  Sup.  Ct  Rep.  568).  That 
case  was  distinguished  from  Minnesota  y. 
Hitchcock,  185  U.  S.  373,  46  L.  ed.  954,  22 
Sup.  Ct.  Rep.  650,  relied  on  here  by  the  ap- 
pellant, in  the  fact  that  in  the  Minnesota 
Case  the  jurisdiction  to  sue  the  Secretary  of 
the  Interior  was  sustained  because  of  the 
consent  on  the  part  of  the  United  States  to 
be  sued  in  respect  to  school  lands  within  an 
Indian  reservation,  and  an  acceptance  by 
the  government  of  full  responsibility  for 
the  result  of  the  decision,  so  far  as  the  In- 
dians were  concerned.  Act  of  March  2,  1901 
(31  Stet.  at  L.  950,  chap.  808,  U.  S.  Comp. 
Stat.  1901,  p.  1384).  In  this  ease  as  in  the 
Oregon  Case,  the  legal  title  to  all  the  tracts 
of  land  in  question  is  still  in  the  govern- 
menty  and  the  United  States,  the  real  party 
in  interest  herein,  has  not  waived  in  any 


manner  its  immunity,  or  eonsented  to  be  nied 
concerning  the  lands  in  question,  and  thoe 
is  no  act  of  Congress  in  anywise  authoris- 
ing this  action.  Upon  the  authority  of  tkt 
Oregon  Case  we  hold  that  there  is  no  jwif- 
diction  to  maintain  the  present  snit, 
and  the  action  of  the  Courp  of  Ajypeals  of  the 
District  of  Columbia,  affirming  the  decree  cf 
the  Supreme  Court  of  the  District,  dismiss- 
ing the  oompknnanfs  bill,  is  affirmed. 


^THOMAS  G.  BUSH,  Thomas  A.  Gaii«pie,[4TT; 
and    Orion   L.   Hurlbut,   as   Trustees   is 
Bankruptcy  of  the  Southern  Car  Jb  Foua- 
dry  Company,  a  Bankrupt,  Plff9.  in  Err^ 
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THOMAS  G.  BUSH,  Thomas  A.  GiUispie, 
and  Orion  L.  Hurlbut,  as  Trustees  ia 
Bankruptcy  of  the  Southern  Car  k  Foun- 
dry (Ik>mpany,  a  Bankrupt,  Plffs,  in  Err^ 

V, 

ELLIOTT  CAR  COMPANY.     ( No.  246. ) 

(See  8.  C.  Reporter's  ed.  477-484.) 

BaBlcmptcy— flvlt    by    tir«atee--i»yto<la 
tion   of   cir«nlt   co«rt-^itis«Aa1itp  mH 

trustee.— Diversity  of  cltiseDsbip  btt#M 
the  tmstees  in  bankruptcy  and  the  defend- 
ant is  not  necessary  to  the  exercise  by  a  Fed- 
eral circuit  court  of  Its  Jurisdiction  under 
the  bankrupt  act  of  July  1.  1808  (SO  StaL 
at  L.  SS2,  chap.  541,  U.  8.  Comp.  Stat 
1901.  p.  8481),  f  23,  of  a  salt  broaght  «y 
snch  trustees  upon  an  alleged  csnse  of  sc- 
tlon  for  moneys  due  the  bankrupt  st  sad 
prior  to  the  adjudication  In  bankruptcy, 
•  where  the  citlsenship  of  the  bankrupt  sad 
the  defendant  Is  such  that  the  foraer  Bight 
hare  sued  In  the  Federal  court  bat  tm  tht 
bankruptcy  proceedings. 

[Not.  245,  245.] 

Argu9d  April  ti,  U,  1906.    Deeided  ITaf 

21,  1906, 

TWO  WRITS  OF  ERROR  to  tlio  Cirtsit 
Court  of  tbe  United  BUtm  for  tkt 
Northern  District  of  Alabama  to  reriev 
judgments  dismissing,  for  want  of  jurisdk^ 
tion,  actions  by  truiteea  in  bankrupt^  to 
reooyer  moneya  due  the  bankrupt  at  a»d 
prior  to  Hhq  adjudication  in  bankruptcy, 
because  of  a  want  of  dirersity  in  dtia** 
ship  between  one  of  the  trustee*  in  baak> 
ruptcy  and  the  defendmot.  JleMfwdL 
The  faeto  are  atated  in  the  opinion. 

tot  II.& 
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Messrs,  James  H.  Beal,  and  George  D. 
liamoaster  argued  the  cause,  and,  with 
Messrs,  John  P.  Tillman,  Williams  d  Lan- 
easter,  Tillman,  Oruhh,  Bradley,  d  Morrow, 
and  Reed,  Smith,  Shaw,  d  Beal,  tiled  a.  brief 
for   plaintiffs  in   error. 

Mr.  Amos  E.  GoocUkne  argued  the  cause, 
and,  with  Messrs.  Dortch,  Martin,  d  Allen, 
and  Ooodhue  d  Blachwood,  filed  a  brief  for 
defendants  in   error. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

These  cases  were  heard  together,  and  con- 
cern the  same  questions,  upon  practically  the 
same  facts.  They  involve  the  jurisdiction 
of  the  circuit  court  of  the  United  States 
to  entertain  a  suit  to  recover  upon  an  al- 
leged cause  of  action  for  moneys  due  the 
bankrupt  at  and  prior  to  the  adjudication 
In  bankruptcy,  where  one  of  the  trustees  in 
bankruptcy  is  a  citizen  of  the  same  state 
with  the  defendant,  and  the  bankrupt  a  citi- 
zen of  another  state. 

The  suits  were  brought  by  the  plaintiffs 
as  trustees  in  bankruptcy  of  the  Southern 
Car  &  Foundry  Company,  a  corporation  or- 
ganized under  the  laws  of  New  Jersey  and 
B]a  citizen  of  •that  state,  against  the  Elliott 
Car  Company,  a  corporation  and  a  citizen  of 
the  state  of  Alabama  and  against  J.  M.  El- 
liott, Jr.,  a  citizen  of  the  same  state.  They 
were  to  recover  certain  sums  of  money  al- 
leged to  have  been  lent  by  the  bankrupt,  for 
goods  sold  and  delivered  to  the  defendants, 
and  upon  an  account  stated  and  for  money 
paid  for  them  by  the  bankrupt.  In  both 
cases  motions  to  dismiss  were  filed  upon  the 
ground  that  the  circuit  court  of  the  United 
States  had  no  jurisdiction  because  Thomas 
B.  Bush,  one  of  the  trustees  in  bankruptcy, 
is  and  was,  at  the  time  of  the  beginning  of 
the  suit,  a  citizen  of  the  state  of  Alabama, 
the  same  state  of  which  the  defendants  were 
citizens,  and  the  defendants  had  not  consent- 
ed to  be  sued  in  the  circuit  court  of  the 
United  Statel,  in  which  the  action  was 
brought.  The  circuit  court  held  that  it  had 
no  jurisdiction  and  dismissed  the  suit. 

The  correctness  of  the  decision  of  the 
court  below  depends  upon  the  construction 
of  I  23  of  the  bankruptcy  act  of  1898.  [30 
Stat,  at  L.  552,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3431.]  This  section,  entitled  "Juris- 
diction of  the  United  States  and  State 
Courts,"  prior  to  the  amendment  of  Febru- 
ary 5,  1903  [32  Stat  at  L.  798,  chap.  487, 
U.  S.  Comp.  Stat.  Supp.  1906,  p.  686],  read 
as  follows:  "a.  The  United  States  circuit 
courts  shall  have  jurisdiction  of  all  contro- 
versies  at  law  and  in  equity,  as  distinguished 
from  prooeedings  in  bankruptcy,  between 
trustees,  as  such,  aad  adverse  elaimants,  oon- 
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cerning  the  property  acquired  or  claimed  by 
the  trustees,  in  the  same  manner  and  to  the 
same  extent  only  as  though  bankruptcy  pro- 
ceedings had  not  been  instituted,  and  such 
controversies  had  been  between  the  bank- 
rupts and  such  adverse  claimants,  b.  Suits 
by  the  trustee  shall  only  be  brought  or  prose- 
cuted in  the  courts  where  the  bankrupt 
whose  estate  is  being  administered  by  such 
trustee  might  have  brought  or  prosecuted 
them  if  proceedings  in  bankruptcy  had  not 
been  instituted,  unless  by  consent  of  the 
proposed  defendant."  By  the  amendment  of 
February  5,  1903,  the  following  words  were 
added  to  clause  h :  "Except  suits  for  the  re- 
covery of  property  under  section  sixty,  sub- 
division h,  and  section  sixty-seven,  subdi- 
vision c."  The  excepted  suits,  for  the  re- 
covery of  property,  covered  by  the  •amend- [479] 
ment  of  1903,  pertain  to  actions  to  recover 
property  conveyed  by  the  bankrupt  in  fraud 
of  the  act,  and  do  not  concern  actions  of  the 
character  of  those  now  under  consideration. 
Both  sides 'cite  and  rely  upon  the  case  of 
Bardes  v.  First  Nat.  Bank,  178  U.  S.  524, 

44  L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000,  in 
which  case  it  was  held  that  a  district  court 
of  the  United  States  had  no  jurisdiction  of 
an  action  brought  by  the  trustee  to  set  aside 
an  alleged  fraudulent  transfer  made  by  the 
bankrupt  within  four  months  before  the  pro- 
ceedings in  bankruptcy.  That  case  per- 
tained to  an  action  to  set  aside  a  fraudu- 
lent conveyance  of  property  which  had  not 
come  into  the  control  of  the  bankruptcy 
court.  In  latter  cases  it  has  been  held  that 
the  decision  did  not  extend  to  cases  wherein 
the  bankrupt  court  had  acquired  jurisdiction 
over  the  subject-matter  of  the  property  as 
that  of  the  bankrupt,  as  to  which  the  bank- 
rupt courts  have  been  held  to  have  juris- 
diction under  ithe  power  conferred  in  subd. 
7,  $  2,  of  the  act.  White  v.  Schloerb,  178  U. 
S.  542,  44  L.  ed.  1183,  20  Sup.  Ct.  Rep. 
1007;  Bryan  v.  Bemheimer,  181  U.  S.  188, 

45  L.  ed.  814,  21  Sup.  Ct.  Rep.  557 
( in  which  case  the  opinion  was  given  by  Mr. 
Justice  Gray,  who  also  delivered  the  opinion 
in  the  Bardes  Case) ;  and  Whitney  v.  Wen- 
man,  198  U.  S.  539,  49  L.  ed.  1157,  25  Sup. 
Ct.  Rep.  778. 

While  the  Bardes  Case  involved  only  the 
jurisdiction  of  the  district  court,  we  think 
the  principles  announced  in  the  opinion  of 
Mr.  Justice  Gray  in  that  case,  when  applied 
to  the  one  now  under  consideration,  are 
decisive  in  favor  of  the  jurisdiction  of  the 
circuit  court  to  entertain  these  suits.  The 
elaborate  consideration  of  the  history  of  { 
23  of  the  present  bankruptcy  act,  given  in 
the  Bardes  Case,  renders  it  unnecessary  to 
do  mor^  than  epitoiaize  from  the  opinion 
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BO  much  thereof  as  is  necessary  to  an  un- 
derstanding of  the  question  now  made  as  to 
the  jurisdiction  of  the  circuit  court. 

The  bankruptcy  act  of  1898,  in  respect  to  . 
the  matters  now  under  oonsideration,  was 
a  radical  departure  from  the  act  of  1867 
[14  Stat,  at  L.  617,  chap.  176],  in  the  evi- 
dent purpose  of  Congress  to  limit  the  juris- 
diction of  the  United  States  courts  in  re- 
spect to  controversies  which  did  not  come 
simply  within  the  jurisdiction  of  the  Fed- 
eral courts  as  bankruptcy  courts,  and  to 
[480]  preserve,  to  a  'greater  extent  than  the  for- 
mer act,  the  jurisdiction  of  the  state  courts 
over  actions  which  were  not  distinctly  mat- 
ters and  proceedings  in  bankruptcy.  Under 
the  act  of  1867  the  jurisdiction  of  the  dis- 
trict and  circuit  courts  of  the  United  States 
was  concurrent  with  the  state  courts  of 
suits  in  law  or  in  equity  brought  by  or 
against  the  assignee  in  reference  to  prop- 
erty of  the  bankrupt  or  to  claims  alleged 
to  be  due  from  or  to  him.  Lathrop  v. 
Drake,  91  U.  S.  516,  23  L.  ed.  .414;  Bardea 
▼.  First  Nat,  Bank,  178  U.  S.  531,  532,  44  L. 
ed.  1179,  1180,  20  Sup.  Ct.  Rep.  1000.  The 
intention  of  Congress  to  prevent  actions 
not  strictly  proceedings  in  bankruptcy  from 
coming  within  the  jurisdiction  of  the  United 
States  courts,  except  in  certain  cases,  was 
eivacted  into  law  in  the  section  of  the  stat- 
ute now  under  consideration.  Of  clause  a, 
Mr.  Justice  Gray,  speaking  for  the  court  in 
the  Bardea  Case,  said: 

"The  first  clause  provides  that  'the  Unit- 
ed States  circuit  courts  shall  have  jurisdic- 
tion of  all  controversies  at  law  and  in 
equity,  as  distinguished  from  proceedings  in 
bankruptcy'  (thus  clearly  recognizing  the 
essential  difference  between  proceedings  in 
bankruptcy  on  the  one  hand,  and  suits  at 
law  or  in  equity,  on  the  other),  'between 
trustees,  as  sucii,  and  adverse  claimants, 
concerning  the  property  acquired  or  claimed 
by  the  trustees;'  restricting  that  jurisdic- 
tion, however,  by  the  further  words,  'in  the 
same  manner  and  to  the  same  extent  only 
as  though  bankruptcy  proceedings  had  not 
been  instituted  and  such  controversies  had 
been  between  the  bankrupt  and  such  ad- 
verse claimants.'  [30  Stat,  at  L.  552,  chap. 
641,  {  23,  U.  S.  Comp.  Stat.  1901,  p.  3431.] 
This  clause,  while  relating  to  the  circuit 
courts  onlyj  and  not  to  the  district  courts 
of  the  United  States,  indicates  the  inten- 
tion of  Congress  that  the  ascertainment, 
as  between  the  trustee  in  bankruptcy  and 
a  stranger  to  the  bankruptcy  proceedings, 
of  the  question  whether  certain  property 
claimed  by  the  trustee  does  or  does  not 
form  part  of  the  estate  to  be  administered 
in  bankruptcy,  shall  not  be  brought  within 
the  jurisdiction  of  the  national  courts  sole- 
ly because  the  rights  of  the  bankrupt  and 
1116 


of  his  creditors   have  been    transferred  to 
the  trustee  in  bankruptcy.  * 

Clause  a  thus  construed  gives  jurisdiction 
to  such  a  controversy  *as  the  present  onf.[4811 
for  the  jurisdiction  is  not  attempted  to  br 
enlarged  because  of  a  title  in  the  tmstet 
derived  under  the  bankruptcy  prooeedii^s, 
which  it  was  the  purpose  of  this  clause  to 
prevent.    Loveland,  Bankr.  2d  ed.  105. 

The  suit  concerns  the  right  to  recovtr  a 
money  debt  which  is  property  ( Firie  r. 
Chicago  Title  d  T,  Co.  182  U.  S.  438.  45 
L.  ed.  1171,  21  Sup.  Ct  Rep.  906),  and.  ia 
the  sense  of  the  law,  is  with  an  adverse 
claimant  "concerning  property  acquired  or 
claimed  by  the  trustee,"  and  is  a  controversy 
of  which  the  circuit  court  had  jurisdiction, 
as  between  the  bankrupt  and  the  dainuutU 
but  for  the  bankruptcy  proceedings. 

The  act  of  1841  ($8)  gave  the  drmit 
court  concurrent  jurisdiction  with  the  dis- 
trict court  of  suits  at  law  and  in  equity 
"which  may  and  shall  be  brought  hy  any 
assignee  of  the  bankrupt  against  anv  per- 
son or  persons  claiming  an  adverse  interrst, 
or  by  such  person  against  such  assignee 
touching  any  property  or  rights  of  property 
of  said  bankrupt,  transferaole  to  or  ve<t<^ 
in  such  assignee."  [5  Stat,  at  L.  446,  cbsp. 
9.]  It  was  held  that  the  circuit  court  had 
jurisdiction  to  recover  a  debt  due  the  bank- 
rupt at  the  suit  of  the  assignee,  and  that 
the  debtor  was  a  party  claiming  an  adrerM 
interest  within  the  sense  of  the  act.  Utt- 
chell  V.  Great  Works  Mill  d  Ufg,  Co. 
2  Story,  648,  Fed.  Cas.  No.  9,662;  /*nfc*«rrf 
V.  Chandler,  2  Curt.  C.  C.  488,  Fed.  Ca*,  Xa 
11,436.  While  the  phraseology  of  tl.e  pre»- 
ent  act  is  somewhat  different,  its  pro\ioiau 
come  to  practically  the  same  thing  in  xU% 
respect. 

Of  clause  h,  in  the  Bardes  Casey  it  was 
said: 

"But  the  second  clause  applies  both  to  tbt 
district  courts  and  to  the  circuit  courts  of 
the  United  States,  as  well  as  to  the  «i4tc 
courts.  This  appears  not  only  by  the  cWar 
words  of  the  title  of  the  section,  but  4U'  hf 
the  use,  in  this  clause,  of  the  general  \if>rJs 
*the  courts,'  as  contrasted  with  the  specific 
words,  'the  United  States  circuit  court*,* 
in  the  first  and  in  the  third  clauses. 

"The  second  clause  positively  direct*  that 
'suits  by  the  trustee  shall  only  be  brought 
or  prosecuted  in  the  courts  where  'the  hank  48t] 
nipt  whose  estate  is  being  administered  hi 
such  trustee  might  have  brought  or  pr^^^e^ 
cuted  them  if  proceedings  in  bankrupt<7 
had  not  been  instituted,  unless  bv  coc*eoK 
of  the  proposed  defendant.' 

"Had  there  been  no  bankruptcy  prtvwd- 
ings,  the  bankrupt  might  have  brought  «ait 
in  any  state  couit  of  competent  juti^tc 
tion;  or,  if  there  was  a  sufficient  jun^Ile* 

802  US. 


1905. 


LmooLN  ▼.  United  States. 


482-484 


tional  amount,  and  the  requisite  diversity  of 
citizenship  existed,  or  the  case  arose  under 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  he  could  hare  brought  suit 
in  the  circuit  court  of  the  United  States. 
Act  of  August  13,  1888,  chap.  866  (25  Stat, 
at  L.  434).  He  could  not  have  sued  in  a 
district  court  of  the  United  States,  because 
such  a  court  has  no  jurisdiction  of  suits  at 
law  or  in  equity  between  private  parties,  ex- 
cept where,  by  special  provision  of  an  act 
of  Congress,  a  district  court  has  the  powers 
of  a  circuit  court,  or  is  given  jurisdiction 
of  a  particular  class  of  civil  suits.'' 

And  after  pointing  out  that  the  bank- 
ruptcy act  of  1898  did  not  intend  to  confer 
the  jurisdiction  given  under  the  former 
bankruptcy  acts,  the  opinion  continues: 

''Congress,  by  the  second  clause  of  §  23 
of  the  present  bankrupt  act,  appears  to 
this  court  to  have  clearly  manifested  its 
intention  that  controversies,  not  strictly  or 
properly  part  of  the  proceedings  in  bank- 
ruptcy, but  independent  suits,  brought  by 
the  trustee  in  bankruptcy  to  assert  a  title 
to  money  or  property  as  assets  of  the  bank- 
rupt against  strangers  to  those  proceedings, 
should  not  come  within  the  jurisdiction  of 
the  district  courts  of  the  United  States  'un- 
less by  consent  of  the  proposed  defendant,' 
of  which  there  is  no  pretense  in  this  case." 

Applying  the  principles  thus  announced, 
remembering  that  we  are  dealing,  with  an 
action  which  might  have  been  brought  by 
the  bankrupt,  but  for  the  bankruptcy  pro- 
ceedings, in  a  circuit  court  of  the  united 
States,  we  think  it  is  apparent  that  this 
action  comes  within  the  provisions  of  §  23 
of  the  act  of  1898.  The  effect  of  clause  a, 
jas  pointed  out  by  •Mr.  Justice  Gray,  is  to 
prevent  the  jurisdiction  of  the  United 
States  circuit  court  from  attaching  because 
of  the  appointment  of  a  trustee  in  bank- 
ruptcy. In  other  words,  the  jurisdiction 
of  the  United  States  courts  was  not  to  be 
extended,  as  had  been  done  under  the  former 
acts,  because  of  the  institution  of  the  pro- 
ceedings in  bankruptcy.  Under  clause  b 
the  jurisdiction  of  all  courts  is  affected,  and 
this  clause  pertains  to  suits  begun  by  the 
trustee,  and  he  is  not  (prior  to  the  amend- 
ment of  February  6,  1903)  permitted  to 
prosecute  suite  unless  by  the  consent  of  the 
defendant,  except  where  the  bankrupt  might 
have  brought  or  prosecuted  them  if  proceed- 
ings in  bankruptcy  had  not  been  instituted. 
That  is,  while  the  jurisdiction  of  the  courts 
was  not  to  be  extended  because  of  the  bank- 
ruptcy proceedings  or  the  citizenship  of  the 
trustee,  it  was  preserved  to  the  trustee,  in 
the  jurisdictioti  where  the  bankrupt  might 
have  brought  or  prosecuted  the  suit  but  for 
the  bankruptcy  proceedings.  While  this 
section  preserves  the  jurisdiction  of  the 
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United  States  circuit  courts  over  cases  com- 
ing within  clause  a,  in  clause  h  the  right  of 
suit  by  the  trustee  is  limited  to  courts 
wherein  the  bankrupt  might  have  brought 
or  prosecuted  the  action  had  the  bankruptcy 
proceedings  not  been  instituted. 

The  case  of  Spencer  v.  Duplan  Silk  Co.  191 
U.  S.  526,  48  L.  ed.  287,  24  Sup.  Ct.  Rep. 
174,  relied  upon  by  the  counsel  for  defend- 
ant in  error,  does  not  militate  against  this 
construction.  In  that  case  the  question  was 
as  to  the  right  to  appeal  directly  to  this 
court  where  an  action  had  been  begun  in 
the  state  court  by  the  truste<5  and  was  re- 
moved, on  the  ground  of  diverse  citizenship, 
to  the  Federal  court.  It  was  held  that  the 
jurisdiction  of  the  circuit  court  was  ac- 
quired because  of  diverse  citizenship,  and 
not  under  §  23  of  the  bankruptcy  act, 
and  consequently  the  judgment  was  final  in 
the  circuit  court  of  appeals.  The  same 
principle  was  recognized  in  Cochran  v. 
Montgomery  County,  199  U.  S.  260,  ante,  182, 
26  Sup.  Ct.  Rep.  68,  decided  at  this  term. 

The  action  in  the  present  case  was  to  re- 
cover a  simi  of  money  alleged  to  have  been 
due,  prior  to  the  bankruptcy  proceedings,  *to[484] 
the  Southern  Car  &  Foundry  Company, 
which  was  a  citizen  of  the  state  of  New 
Jersey.  The  amount  involved  and  the  di- 
verse citizenship  of  the  parties  were  such 
that  the  car  company  might  have  sued  the 
defendant,  a  citizen  of  the  state  of  Alabama, 
in  the  circuic  court  of  the  United  States  in-, 
dependently  of  the  bankruptcy  proceedings. 
We  think,  by  the  terms  of  this  section,  it 
was  intended  to  preserve  this  right  to  the 
trustee  in  bankruptcy,  and  that  the  citizen- 
ship of  the  trustee  is  wholly  immaterial  to 
the  jurisdiction  of  such  a  case. 

The  Circuit  Court  erred  in  reaching  the 
contrary  conclusion,  and  its  judgment  ia  r^- 
versed. 


FREDERIC  W.  LINCOLN,  Henry  W  Pea- 
body,  John  R.  Bradlee,  and  Charles  D. 
Barry,  Trading  as  Copartners  under  the 
Firm  Name  and  Style  of  Henry  W.  Pea- 
body  &   Co.,   Plffs.  in  Err., 

V. 

UNITED  STATES.     (No.  149.) 


WARNER,  BARNES,  &  COMPANY,  Lim- 
ited, Appt., 

V. 

UNITED  STATES.    (No.  466.) 
(See  8.  C.  Reporter's  ed.  484-500.) 

Duties— on  Imports  to  Manila— ratlflca- 
tlon.— The  collection  of  duties  on  imports 
to  Manila,  which  was  not  authorized  by  the 
President's  order  of  July  12,  1898,  after  the 
exchange  of  ratifications  of  the  treaty  of 
peace  with  Spain,  was  not  ratified  by  the 
70  1117 


460^63 


SufSEiaE  Court  op  the  UirrrED  States. 


OcfT.  Teem, 


nature  of  a  supplemental  bill,  and  striking 
out  certain  testimony  which  had  been  taken 
concerning  the  same. 

2.  In  enforcing  the  contract  with  the  city 
in  favor  of  the  complainant,  and  restraining 

[461]  the  city  from  erecting  waterworks  of  *it8 
own  during  the  term  covered  by  the  contract 
with  the  complainant. 

3.  In  requiring  the  construction  of  the 
sewer  by  the  city. 

We  shall  proceed  to  notice  these  in  the  or- 
der named. 

The  City  Waterworks  &  Light  Company, 
on  December  i,  1003,  filed  its  petition  pray- 
ing to  be  admitted  as  a  party  complainant 
in  the  cause,  and  set  up  that  it  was  the  owner 
of  the  contract  sued  upon.  To  this  petition 
the  city  answered,  denying  that  the  City 
Waterworks  &  Light  Company  had  pur- 
'  chased,  by  deed  or  otherwise,  or  owned  the 
property,  real  and  personal,  of  the  complain- 
ant, the  Vicksburg  Waterworks  Company, 
and  denying  that  the  City  Waterworks  & 
Light  Company  had  any  interest  in  the 
subject-matter  of  the  suit  or  should  be  ad- 
mitted as  a  party  complainant  therein.  The 
City  Waterworks  &  Light  Company  then 
filed  its  original  bill  in  the  nature  of  a 
supplemental  bill,  on  May  5,  1904,  after  the 
city  had  denied  that  it  had  any  interest  in 
the  suit.  On  May  13,  1904,  it  filed  a  motion 
asking  leave  to  withdraw  its  petition  and 
bill  from  the  files,  which  motion  was  grant- 
ed by  the  court,  and  the  motion  of  the  Vicks- 
burg Waterworks  Company  to  withdraw 
from  the  files  its  written  consent  to  the  filing 
of  the  bill  was  also  sustained,  and  the  court 
granted  the  withdrawal  of  the  petition,  bill, 
exhibits,  and  written  consent.  Thereupon 
the  city  offered  a  supplemental  answer,  and 
asked  the  court  for  leave  to  file  the  same. 
This  answer  made  allegations  setting  forth 
the  transfer  of  the  contract  to  the  City 
Waterworks  &  light  Company,  and  asked 
for  a  continuance  of  the  cause,  with  leave 
to  take  testimony  to  support  the  averments 
of  this  supplemental  answer.  The  court,  on 
the  same  day.  May  13,'  1904,  overruled  the 
city's  motion  for  leave  to  file  the  supple- 
mental answer  and  for  continuance,  with 
leave  to  take  testimony  in  support  thereof, 
and  proceeded  to  hear  the  case  upon  the 
original  pleadings  and  proofs.  It  also  per- 
mitted the  withdrawal  of  certain  testi- 
mony referring  to  the  City  Waterworks  & 
Light  Company  and  the  transfer  of  the  con- 
[462]tract  to  it.  In  view  of  *the  action  of  the 
court  upon  the  pleadings  as  to  the  City 
Waterworks  &  Light  Company,  this  testi- 
mony had  become  immaterial. 

In  the  action  of  the  court  just  recited  we 
ean  find  no  ground  for  a  reversal.  The  City 
Waterworks  &  Light  Company  had  oome  in- 
to the  ease  claiming  an  ownership  of  the 
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contract  which  was  denied  by  the  city;  cer- 
tain testimony  was  filed  concerning  iMa 
claim  of  the  company.  We  think  it  was  dis- 
cretionary with  the  court  to  permit  the 
withdrawal  of  these  pleadings  and  the  sup- 
pression of  this  testimony,  and  it  was  like- 
wise within  its  discretion  to  permit  or 
deny  a  further  answer  by  the  city  setting 
up  the  alleged  transfer  of  ownership.  These 
matters,  except  in  cases  of  gross  abuse  of 
discretion,  are  within  the  control  of  the 
trial  court.  Chapman  v.  Barney,  129  U.  S. 
677,  681,  32  L.  ed.  800,  801,  9  Sup.  Ct  Rep. 
426;  Dean  v.  Mason,  zO  How.  198,  204,  15  L. 
ed.  876,  878. 

The  principal  controversy  in  the  case  is  as 
to  the  correctness  of  the  decree  of  the  court 
below  restraining  the  city  from  erecting 
waterworks  of  its  own  within  the  period 
named  in  the  contract,  which  decree  pro- 
ceeded upon  the  theory  that  the  city  had  ex- 
cluded itself  from  erecting  or  maintaining 
a  system  of  water  works  of  its  own  during 
that  period.  The  contract  for  the  construc- 
tion of  the  waterworks  was  originally  made 
on  November  18,  1886,  by  an  (ordinance  of 
that  date,  granting  to  Samuel  R.  Bullock  & 
Company,  their  associates,  successors,  and 
assigns,  the  right  and  privilege  to  construct 
a  waterworks  system  in  the  city  of  Vicks- 
burg, for  the  period  of  thirty  years  from  the 
date  of  the  ordinance.  Section  1  of  the  or- 
dinance provided  that,  in  consideration  of 
the  public  benefit  to  be  derived  therefrom, 
the  exclusive  right  and  privilege  was  grant- 
ed for  the  period  of  thirty  years  from  the 
time  the  ordinance  took  effect,  to  Samuel  R. 
Bullock  &  Company,  their  associates,  succes- 
sors, and  assigns,  to  erect,  maintain,  and  op- 
erate a  system  of  waterworks  in  accordance 
with  the  terms  of  the  ordinance,  and  of  us- 
ing the  streets,  alleys,  etc.,  within  the  cor- 
porate limits  of  the  city,  as  they  then  ex- 
isted or  might  thereafter  be  extended,  for  the 
purpose  of  laying  pipes  and  mains  and  other 
conduits,  *and  erecting  hydrants  and  other [463] 
apparatus  for  the  obtaining  of  a  good  water 
supply  for  the  city  of  Vicksburg  and  for  its 
inhabitants,  for  public  and  private  use. 
There  was  a  stipulation  for  certain  hydrants 
for  the  term  of  thirty  years  at  an  annual 
rental  of  $65.00  each,  and  it  was  provided 
that  Bullock  &  Company,  their  associates, 
successors,  and  assigns,  might  procure  the 
organization  of  a  waterworks  company,  and 
assign  their  rights  and  privileges  under  the 
ordinance  to  such  corporation.  It  is  dis- 
closed in  the  record  that  Bullock  &  Com- 
pany procured  the  organization  of  a  wafer- 
works  company,  the  Vicksburg  Water  Sup- 
ply Company,  which  company  executed  a 
mortage  to  the  Farmers'  Loan  &  Trust 
Company  of  New  York,  which  included  "All 
of   its  real  and  personal   property,   goods, 
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act  of  Jnlj  1,  1902  (82  Stat  at  L.  691,  692. 
chap.  1369,  U.  8.  Comp.  Stat.  Sapp.  1905,  p. 
891),  f  2,  ratifying  anch  order  and  the  ac- 
tion of  the  authorities  of  the  government  of 
the  Philippine  Islands  taken  in  accordance 
with  its  proTisions. 

[Nos.  149,  466.] 

Reargued  January  18,  19,  1906,     Decided 

May  28,  1906, 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  dismiss- 
ing a  suit  to  recover  duties  exacted  on  im- 
ports from  New  York  to  >fanila  after  the 
ratification  of  the  treaty  of  peace  with 
Spain.    Reversed,    Also  an — 

APPEAL  from  the  Court  of  Claims  to  re- 
"•i^^w  the  dismissal  of  a  petition  which 
■onght  to  recover  other  duties  exacted  under 
similar  circumstances.     Reversed. 

Ihe  facts  are  stated  in  the  opinion. 

Messrs.  Panl  Fuller,  Frederlo  R.  Con- 
dert,  and  John  G.  Carlisle  argued  the 
cause  on  rehearing,  and,  with  Mr.  Henry 
M.  Ward,  filed  briefs  for  plaintiffs  in  error 
and  appelant. 

Messrs.  H.  A.  Herbert  and  Benjamin  J, 
Micou  also  filed  briefs  for  certain  claimants 
having  interests  similar  to  those  of  appellant 
in  No.  466. 

Attorney  General  Moody  and  Solicitor 
General  Hoyt  argued  the  cause  and  filed 
briefs  for  the  United  States. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

These  are  suits  to  recover  duties  exacted 
from  plaintiffs  in  error  and  appellants  upon 
merchandise  shipped  by  them  from  New 
York  to  Manila,  and  landed  at  the  latter 
port  between  April  11,  1899,  the  date  when 
the  ratifications  of  the  treaty  with  Spain 
were  exchanged  and  the  treaty  proclaimed 
[30  Stat,  at  L.  1754],  and  October  25,  1901. 
The  duties  were  levied  under  an  order  of  the 
President,  dated  July  12,  1898.  The  cases 
were  argued  in  this  court  March  3,  1905, 
and  the  judgments  reversed  April  3,  1905. 
197  U.  S.  429,  49  L.  ed.  819,  25  Sup.  Ct 
Rep.  455. 

We  ruled  that  the  order  of  July  12,  1898, 
[496] was  a  regulation  *for  and  during  the  then- 
existing  war  with  Spain,  referred  to  as 
definitely  as  if  it  had  been  named,  and  that 
the  right  to  levy  duties  thereunder  on 
goods  brought  from  the  United  States  ceased 
on  the  exchange  of  ratifications.  Dooley  v. 
United  States,  182  U.  S.  222,  45  L.  ed.  1074, 
21  Sup.  Ct  Rep.  762. 

And  that  after  title  passed,  April  11, 
1899,  there  was  nothing  in  the  Philippine 
insurrection  of  sufiicient  gravity  to  give  to 
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the  islands  the  character  of  foreign  com- 
tries,  within  the  meaning  of  a  tariff  act. 
Fourteen  Diamond  Rings  v.  United  Statea, 
183  U.  S.  176,  46  L.  ed.  138,  22  Sup.  Ct. 
Rep.  59.  As  tor  the  subsidiary  point  that 
whether  the  exaction  of  the  duties  was  law- 
ful or  not,  it  had  been  ratified  by  the  act 
of  July  1,  1902  (32  Stat,  at  L,  691.  692, 
chap.  1369,  U.  S.  Comp.  Stat  Supp.  1905,  p. 
391 ) ,  §  2,  we  were  of  opinion  that  the  rati- 
fication of  "the  actions  of  the  authorities 
taken  in  accordance  with  the  provisions  of 
said  order  and  subsequent  amendments'*  was 
confined  to  actions  which  were  taken  in  ac- 
cordance with  the  provisions  of  the  order 
and  amendments,  which  these  exactions  were 
not.  May  20,  1905,  we  allowed  petitions  for 
rehearing  to  be  filed  addressed  solely  to  the 
matter  of  ratification,  and  subsequently  ( No- 
vember 13)  a  rehearing  was  granted  ''as 
to  the  question  whether  Congress 
the  collection  of  the  sums  sought  to  be 
covered  in  tjiese  suits." 

The  cases  were  reargued  January  IS  and 
19  on  that  question. 

That  the  moneys  exacted  from  plaintiffs 
in  error  and  appellants  were  illegally  exact- 
ed is  not  open  to  question  under  our  order, 
unless  the  act  of  July  1,  1902,  operated  to 
the  contrary.  The  second  section  of  that  act 
reads  as  follows:  "That  the  action  of  the 
President  of  the  United  States  heretofore 
taken  by  virtue  of  the  authority  vested  in 
him  as  Commander  in  Chief  of  the  Army  and 
Navy,  as  set  forth  in  his  order  of  July 
twelfth,  eighteen  hundred  and  ninety -ei^^ht, 
whereby  a  tariff  of  duties  and  taxes  a>«  set 
forth  by  said  order  was  to  be  levied  and  **ol- 
lected  at  all  ports  and  places  in  the  Philip- 
pine Islands  upon  passing  into  the  o.vupa- 
tion  and  possession  of  the  forces  of  the 
United  States,  together  with  the  subsequent 
amendments  of  said  order,  are  hereby  a(^ 
proved,  ratified,  and  confirmed,  and  the  aa- 
tions  of  the  authorities  of  the  government 
of  the  Philippine  ^Islands,  taken  in  accord- [MT] 
anoe  with  the  provisions  of  said  order  and 
subsequent  amendments,  are  hereby  ap- 
proved. 

The  order  of  July  12,  1898.  by  Pre*i«Jcnt 
McKinley,  as  Commander  in  Chief,  dirt^^ted 
that,  upon  occupation  of  any  ports  or  places 
in  the  Philippine  Islands  by  the  forces  of  the 
United  States,  an  accompanying  tariff  of 
duties  and  taxes  should  be  levied  and  col- 
lected as  a  military  contribution,  and  that 
regulations  for  its  administration  should 
take  effect  and  be  in  force  in  the  ports  an4 
places  occupied.  Manila  was  captured  Au- 
gust 13,  and  the  next  day  the  custom  hoa^ 
was  opened  and  taxes  were  collected  ac^ word- 
ing to  the  prior  Spanish  tariff  up  to  No> 
vember  10,  1898,  until  which  date  the  order 
of  July  12  had  been  suspended. 

tot  n.  s. 
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On  the  rehearing  an  order  of  the  military 
governor  of  the  Philippines  of  October  26, 
1898,  which  embodied  the  full  text  of  the 
customs  tariff  and  regulations,  was  brought 
forward,  and  was,  in  all  essential  respects, 
a  repetition  of  the  order  of  July  12. 

The  Porto  Rican  cases  were  decided  May 
27,  1901,  and  in  June  the  Secretary  of  War 
cabled  the  commission  at  Manila  that:  "The 
most  obvious  distinction  between  the  status 
of  Porto  Rico  and  the  Philippines,  after  the 
cession,  indicated  in  the  opinions  of  the 
court,  is  in  the  fact  that  Porto  Rico  was,  at 
the  time  of  cession,  in  full  peaceable  posses- 
sion, while  a  state  of  war  has  continued  in 
the  Philippines.  As  the  question  of  the 
President's  power  to  impose  duties  in  the 
Philipj)ine  Islands  under  the  existing  condi- 
tions of  military  occupation  has  not  been  de- 
cided by  the  court,  the  President  has  deter- 
mined to  continue  to  impose  duties  as  here- 
tofore." 

Undoubtedly  the  order  of  July  12,  1898, 
contemplated  vessels  from  America  as  well 
as  others,  yet  that  order,  having  been  made 
in  time  of  war,  for  a  military  contribution, 
when  the  Philippines  did  not  belong  to  us, 
must  be  taken  to  have  contemplated  them, 
as  it  contemplated  those  from  other  coun- 
tries, as  vessels  foreign  to  the  country,  and 
to  have  imposed  the  tax  upon  them  qua  for- 
eign. The  military  tax  was,  so  to  speak,  a 
seizure  of  Spanish  revenues.  That  was  what 
498]  the  order  meant  *when  it  was  passed,  and  a 
change  of  circumstances  did  not  change  Its 
meaning.  Neither  was  the  meaning  changed 
by  any  amendment.  The  ground  on  which 
it  was  kept  in  force  by  the  Secretary  of  War, 
June  8,  1901,  was  that  the  Philippines  were 
still  in  a  state  of  war.  If  that  view  had 
been  correct  the  order  would  have  applied 
and  would  have  had  lawful  effect;  but  it 
turned  out  not  to  be  correct. 

The  ratification  may  be  assumed  to  apply 
to  the  order  as  actually  made,  and  not  to 
have  been  limited  to  such  an  order  or  so 
much  of  this  order  as  the  President  had  a 
right  to  make.  But  it  does  not  construe  the 
order,  and,  as  it  confines  the  ratification  to 
actions  in  accordance  with  the  order  and 
amendments,  the  question  what  actions  were 
in  accordance  with  them  is  for  us.  The  stat- 
ute does  not  ratify  all  actions  or  all  collec- 
tions of  taxes,  as  it  easily  might  have  done, 
but  only  actions  in  accordance  with  the  or- 
der. If  the  order,  properly  construed,  did 
not  purport  to  apply  to  vessels  unless  they 
'  were  either  enemy  or  foreign,  then,  when  a 
Tessel  ceased  to  be  foreign,  the  order  did 
not  apply,  and  a  tax  upon  such  a  vessel,  not 
being  in  accordance  with  the  order,  is  not 
ratified  by  the  act.  This  construction  is 
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favored  by  the  consideration  that  the  suits 
had  been  begun  when  the  act  of  July  1, 
1902,  was  passed,  and  that,  even  if  Congress 
could  deprive  plaintiffs  of  their  vested 
rights  in  process  of  being  asserted  {Hamil- 
ton V.  Dillin,  21  Wall.  73,  22  L.  ed.  528), 
still  it  is  not  to  be  presumed  to  do  so  on 
language  which,  literally  taken,  has  a  nar- 
rower sense. 

Moreover,  the  act  of  July,  1902,  was 
passed  with  full  knowledge  and  after  care- 
ful consideration  of  the  decisions  of  this 
court,  and  Congress  was  aware  that  grave 
doubt,  at  least,  had  been  thrown  upon  its 
power  to  ratify  a  tax  under  circumstances 
like  the  present.  De  Lima  v.  Bidwelly  182 
U.  S.  1,  199,  200,  45  L.  ed.  1041,  1057,  1058, 
21  Sup.  Ct.  Rep.  743.  This  affords  a  special 
reason  for  believing  tliat  if  it  had  intended 
to  encounter  the  limitations  of  that  case, 
it  would  have  done  so  in  clear  words  from 
which  there  was  no  escape. 

It  should  also  be  remembered  that  there 
was  a  powerful  opposition  in  Congress,  and 
that  the  phraseology  of  the  act  probably  *rep-[499] 
resents  all  that  it  was  deemed  safe  to  ask. 
Every  consideration  requires  that  the  am- 
biguous language  of  the  act  should  not  be 
stretched  beyond  the  exact  and  literal  mean- 
ing of  tne  words.  In  a  'literal  sense  they 
ratify  only  actions  in  accordance  with  the 
order,  construed  as  it  would  have  been  con- 
strued by  this  court  had  it  come  before  us 
upon  the  day  when  it  was  made. 

It  is  not  a  sufilcient  answer  to  say  that 
the  ratification  was  meaningless  unless  it 
embraced  duties  collected  on  imports  from 
the  United  States  after  April  11,  1899,  be- 
cause the  exactions  before  were  legal.  The 
instances  are  many  where  Congress,  out  of 
abundant  caution,  has  ratified  what  did  not 
need,  or  was  afterwards  found  not  to  have 
needed,  ratification.  Cross  v.  Harrison,  16 
How.  164,  14  L.  ed.  889;  Prize  Cases,  2 
Black,  635,  17  L.  ed.  459. 

It  would  be  inadmissible  to  lay  down  as 
a  general  rule  that  a  particular  ratification 
covered  what  was  not,  in  the  judgment  of 
the  courts,  included  or  intended  to  be,  sim- 
ply because  it  might  be  thought  to  have  been 
otherwise  unnecessary. 

In  these  cases,  however,  the  ratification 
act  was  not  otherwise  meaningless.  Duties 
were  collected  under  the  order  of  July  12, 
1898,  as  a  military  contribution  while  the 
war  with  Spain  was  in  progress.  The  treaty 
was  signed  December  10,  1898,  and  the  Pres- 
ident, on  December  21,  issued  an  order  pro- 
claiming the  sovereignty  of  the  United 
States  in  the  islands,  and  directing  duties 
and  taxes  to  be  collected  in  future  as  public 
revenues  for  the  support  of  the  government. 
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act  of  Jnly  1.  1002  (82  Stat  at  L.  691,  692. 
chap.  1369,  U.  S.  Comp.  Stat.  Sapp.  1905,  p. 
891),  f  2,  ratifying  such  order  and  the  ac- 
tion of  the  authorities  of  the  government  of 
the  Plilllppine  Islands  taken  In  accordance 
with  its  provisions. 

[Nob.  149,  466.] 

Reargued  January  18,  19,  1906.     Decided 

May  28,  1906. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  dismiss- 
ing a  suit  to  recover  duties  exacted  on  im- 
ports from  New  York  to  jManila  after  the 
ratification  of  the  treaty  of  peace  with 
Spain.    Reversed.    Also  an — 

APPEAL  from  the  Court  of  Claims  to  re- 
'•io\v  the  dismissal  of  a  petition  which 
■ought  to  recover  other  duties  exacted  under 
similar  circumstances.     Reversed. 

Ihe  facts  are  stated  in  the  opinion. 

Messrs.  Panl  Fuller,  Frederlo  R.  Con- 
dert,  and  John  G.  Carlisle  argued  the 
cause  on  rehearing,  and,  with  Mr.  Henry 
M.  Ward,  filed  briefs  for  plaintiffs  in  error 
and  appellant. 

Messrs.  H.  A.  Herbert  and  Benjamin  J. 
Micou  also  filed  briefs  for  certain  claimants 
having  interests  similar  to  those  of  appellant 
in  No.  466. 

Attorney  General  Moody  and  Solicitor 
General  Hoyt  argued  the  cause  and  filed 
briefs  for  the  United  States. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

These  are  suits  to  recover  duties  exacted 
from  plaintiffs  in  error  and  appellants  upon 
merchandise  shipped  by  them  from  New 
York  to  Manila,  and  landed  at  the  latter 
port  between  April  11,  1899,  the  date  when 
the  ratifications  of  the  treaty  with  Spain 
were  exchanged  and  the  treaty  proclaimed 
[30  Stet.  at  L.  1754],  and  October  25,  1901. 
The  duties  were  levied  under  an  order  of  the 
President,  dated  July  12,  1898.  The  cases 
were  argued  in  this  court  March  3,  1905, 
and  the  judgments  reversed  April  3,  1905. 
197  U.  S.  429,  49  L.  ed.  819,  25  Sup.  Ct. 
Rep.  455. 

We  ruled  that  the  order  of  July  12,  1898, 
[496] was  a  regulation  *for  and  during  the  then- 
existing  war  with  Spain,  referred  to  as 
definitely  as  if  it  had  been  named,  and  that 
the  right  to  levy  duties  thereunder  on 
goods  brought  from  the  United  States  ceased 
on  the  exchange  of  ratifications.  Dooley  v. 
United  States,  182  U.  S.  222,  45  L.  ed.  1074, 
21  Sup.  Ct  Rep.  762. 

And  that  after  title  passed,  April  11, 
1899,  there  was  nothing  in  the  Philippine 
insurrection  of  sufiicient  gravity  to  give  to 
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the  islands  the  character  of  foreign  cowi- 
tries.  within  the  meaning  of  a  tJtrifiT  act. 
Fourteen  Diamond  Rings  v.  United  StateM^ 
183  U.  S.  176,  46  L.  ed.  138,  22  Sup.  Ct. 
Rep.  59.  As  ta  the  subsidiary  point  that 
whether  the  exaction  of  the  duties  was  law- 
ful or  not,  it  had  been  ratified  by  the  act 
of  July  1,  1902  (32  Stat,  at  L,  691.  692, 
chap.  1369,  U.  S.  Comp.  Stat.  Supp.  1905.  p. 
391),  §  2,  we  were  of  opinion  that  the  rati- 
fication of  "the  actions  of  the  authorities 
taken  in  accordance  with  the  provisions  of 
said  order  and  subsequent  amendments'*  was 
confined  to  actions  which  were  taken  in  ac- 
cordance with  the  provisions  of  the  order 
and  amendments,  which  these  exactions  were 
not.  May  20,  1905,  we  allowed  petitions  for 
rehearing  to  be  filed  addressed  solely  to  the 
matter  of  ratification,  and  subsequently  (Xo- 
vember  13)  a  rehearing  was  granted  ''as 
to  the  question  whether  Congress  ratified 
the  collection  of  the  sums  sought  to  be  re- 
covered in  these  suits." 

The  cases  were  reargued  January  18  and 
19  on  that  question. 

That  the  moneys  exacted  from  plaintiffs 
in  error  and  appellants  were  illegally  exact- 
ed is  not  open  to  question  under  our  order, 
unless  the  act  of  July  1,  1902,  operated  to 
the  contrary.  The  second  section  of  that  act 
reads  as  follows:  "That  the  action  of  the 
President  of  the  United  States  heretofore 
taken  by  virtue  of  the  authority  vested  in 
him  as  Commander  in  Chief  of  the  Army  and 
Navy,  as  set  forth  in  his  order  of  July 
twelfth,  eighteen  hundred  and  ninety-rij^ht, 
whereby  a  tariff  of  duties  nnd  taxes  a>«  set 
forth  by  said  order  was  to  be  levied  and  •ol- 
lected  at  all  ports  and  places  in  the  Philip- 
pine Islands  upon  passing  into  the  Ov^up^i- 
tion  and  possession  of  the  forces  of  the 
United  States,  together  with  the  subsequent 
amendments  of  said  order,  are  hereby  ap 
proved,  ratified,  and  confirmed,  and  the  ac- 
tions of  the  authorities  of  the  gavemment 
of  the  Philippine  'Islands,  taken  in  accord- [4S7] 
anoe  with  the  provisions  of  said  order  and 
subsequent  amendments,  are  hereby  ap- 
proved. 

The  order  of  July  12,  1898,  by  President 
McKinley,  as  Commander  in  Chief,  directed 
that,  upon  occupation  of  any  ports  or  plaoes 
in  the  Philippine  Islands  by  the  forces  of  tbe 
United  States,  an  accompanying  tariff  of 
duties  and  taxes  should  be  levied  and  col- 
lected as  a  military  contribution,  and  that 
regulations  for  its  administration  shoald 
take  effect  and  be  in  force  in  the  porta  aa^ 
places  occupied.  Manila  was  captured  Au- 
gust 13,  and  the  next  day  the  custom  hoa«e 
was  opened  and  taxes  were  collected  ar gird- 
ing to  the  prior  Spanish  tariff  up  to  Xo> 
vember  10,  1898,  until  which  date  the  order 
of  July  12  had  been  suspended. 

tot  n.  t. 
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JOSEPH  NAOANAB,  Appt., 

V. 

ETHAN  ALLEN  HITCHCOCK,  Secretary  of 

the  Interior. 

(See  S.  C.  Reporter's  ed.  478-476.) 

Vnited     States— Immiiiilty    from    suit*— 

A  suit  to  restrain  the  Serxetary  of  the  In- 
terior from  carrying  out  the  provisions  of 
the  act  of  June  27,  1902  (32  Stat,  at  L.  400, 
chap.  1167),  controlling  the  disposition  of 
the  pine  lands  ceded  by  the  Indians  of  the 
state  of  Minnesota,  under  the  act  of  January 
14,  1889  (20  Stat,  at  L.  642,  chap.  24),  to 
the  United  States,  to  be  administered  for 
their  benefit,  and  to  require  him  to  execute 
the  trust,  and  account.  Is,  In  effect,  a  suit 
against  the  United  States,  which  the  courts 
have  no  jurisdiction  to  entertain. 

[No.  247.1 

Argued  April  25,  1906.    Decided  May  tl, 

1906. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  affirmifag  a  decree  of  the  Supreme 
Court  of  that  District,  sustaining  a  demur- 
rer to,  and  dismissing,  a  bill  to  restrain  the 
Secretary  of  the  Interior  from  carrying  out 
the  provisions  of  congressional  legislation 
controlling  the  disposition  of  pine  lands 
ceded  to  the  United  States  by  the  Indians 
of  the  state  of  Minnesota,  to  be  adminis- 
tered for  their  benefit,  and  to  require 
him  to  execute  the  trust  and  to  account. 
Affirmed. 

See  same  case  below,  25  App.  D.  C.  200. 

The  facts  are  stated  in  the  opinion. 

Mr.  Traoy  I«.  Jeffords  argued  the  cause 
and  filed  a  brief  for  appellant. 

Mr.  WiUiam  C.  Pollook  argued  the 
cause,  and,  with  Assistant  Attorney  General 
Ownphelh  filed  a  brief  for  appellee. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

In  this  suit  a  bill  was  filed  in  the  su- 
preme court  of  the  District  of  Columbia  by 
Joseph  Naganab  against  Ethan  Allen  Hitch- 
cock, Secretary  of  the  Interior.  CJomplain- 
ant  bniught  the  suit  as  a  citizen  of  the 
United  States  and  a  member  of  the  band 
and  tribe  of  (Dhippewa  Indians  of  the  state 
(474]  of  Minnesota,  *suing  for  himself  and  other 
members  of  the  band  and  tribe.  The  bill 
is  quite  voluminous,  but  in  substance  sets 
out  the  alleged  right  and  title  of  the  In- 

NOTE. — On  fiuits  against  a  state — see  notes  to 
Murdock  Parlor  Grate  Co.  v.  Com.  8  L.R.A. 
899;  Carr  v.  State,  11  L.R.A.  370;  Beers  v. 
Arkansas,  16  L.  ed.  U.  S.  991 ;  Hans  t.  Louis- 
iana, 83  L.  ed.  IT.  8.  842,  and  Tlndall  v.  Wesley, 
18  C.  a  A.  166. 
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dians  who  had  conveyed  certain  lands  under 
the  act  of  Congress  of  January  14,  1889  [25 
Stat.  tX  L.  642,  chap.  241,  to  the  United 
States,  to  be  administered  for  their  bene- 
fit. The  bill  averred  that  under  the  act 
of  Congress  the  Indians  of  the  state  of 
Minnesota  had  conveyed  to  the  United 
States  upwards  of  3,555,771  acres  of  land, 
constituting  certain  reservations  named,  all 
of  whirh  lands  and  reservations  were  held 
by  the  United  States  under  conveyances  in 
trust  for  the  benefit  of  the  Indians;  that 
the  Secretary  of  the  Interior  had  caused 
the  lands  to  be  classified  as  required  by 
the  ad,  and  that  approximately  1,600,000 
acres  thereof  were  classified  as  pine  lands, 
1,855,000  acres  as  agricultural  lands;  600, 
000  acres  of  the  lands,  classified  under  the 
said  act  as  pine  lands,  were  situated  in  cer- 
tain reservations,  to  wit,  Cihippewas  of  the 
Mississippi,  Leech  lake,  Cass  lake,  and  Lake 
Winnibigoshish ;  that,  upon  said  last-men- 
tioned urea,  thero  was  and  is  growing  a 
large  amount  of  merchantable  pine  timber, 
reasonably  worth  $10,000,000.  The  value 
of  the  lands  classified  as  agricultural  lands, 
to  be  sold  under  said  act  for  $1.25  per  acre, 
is  $2,318,750.  And  it  is  averred  that  it  is 
the  right  of  the  Chippewa  Indians  to  have 
certain  of  the  lands  sold,  the  proceeds  to 
draw  5  per  cent  interest  for  fifty  years,  and 
the  interest  money  to  be  used  for  the  benefit 
of  the  Indians,  as  provided  in  the  act,  and, 
at  the  expiration  of  the  fifty  years,  the  bal- 
ance of  the  principal  sum  remaining  to  be 
paid  to  the  Indians. 

The  complaint  is  of  the  act  of  June  27, 
1902  [32  Stat,  at  L.  400,  chap.  1157]  amend- 
atory of  the  act  of  January  14,  1889.  It 
is  averred  that  at  the  time  of  the  passage 
of  the  latter  act  there  yet  remained  600,000 
acres  of  pine  lands,  and  200,000  acres  of  ag- 
ricultural lands,  which  ought  to  be  disposed 
of  in  pursuance  of  said  trust  in  favor  of 
the  Indians;  that  the  pine  lands  are  worth 
upwards  of  V»10,000,000,  and  the  agricultural 
lands  $1.25  per  acre;  that,  without  the 
consent  of  the  Indians,  a  portion  of  the  pine 
lands  was  set  off  as  a  forest  reservation, 
the  timber  on  this  land  being  of  the  *  value  [475] 
of  $3,000,000;  that  the  rules  and  regulations 
prescribed  by  the  Secretary  of  the  Inte- 
rior for  the  selling  and  removal  thereof 
would  reduce  the  value  of  the  pine  timber 
to  an  amount  exceeding  $1,000,000;  that 
the  Secretary  is  about  to  sell  and  has  ad- 
vertised for  sale  the  pine  timber  on  300,000 
acres  of  said  lands;  that  said  act  of  June  . 
27,  1902,  if  carried  out,  will  deprive  the 
complainant  and  other  d^ippewa  Indians  of 
the  state  of  Minnesota  ol  their  property 
without  compensation  and  without  due 
process  of  law,  in  violation  of  the  Consti- 
tution of  the  United  States.    The  bill  prays 
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When  the  treaty  was  ratified  the  applicable 
laws  of  the  United  States  became  operative; 
but  the  President,  nevertheless,  continued 
in  force  the  tariff  created  by  the  order  of 
July  12,  1898,  and,  by  an  order  of  April  21, 
1899,  established  a  collection  district  with 
Manila  as  the  chief  port  of  entry,  and 
under  these  orders  collections  of  duties  were 
made.  This  involves  the  question  whether, 
after  April  11,  1899,  the  President  could 
have  enforced  any  tariff  other  than  such  as 
existed  under  acts  of  Congress  or  might  be 
sanctioned  by  Congress.  And  that  question 
was  put  at  rest  by  this  ratification. 
[600]  *Much  more  might  be  said,  but  we  think 
it  would  needlessly  prolong  this  opinion. 

Notwithstanding  the  able  argument  of  the 
Attorney  General,  we  adhere  to  the  conclu- 
sion previously  announced. 

Judgments  reversed. 

Mr.  Justice  Wl&ite,  with  whom  concurs 
Mr.  Justice  MoKenna,  dissenting: 

Although  I  dissented  in  De  Lifna  t.  Bid- 
well,  182  U.  S.  1,  45  L.  ed.  1041,  21  Sup. 
Ct.  Rep.  743;  Dooley  t.  United  States,  182 
U.  S.  220,  45  L.  ed.  1065,  21  Sup.  Ct  Rep. 
743 ;  and  Fourteen  Diamond  Rings  v.  United 
States,  183  U.  S.  176,  46  L.  ed.  138,  22  Sup. 
Ct.  Rep.  59, — nevertheless  I  agreed  to  the 
judgment  of  reversal  as  previously  rendered 
in  this  case.  197  U.  S.  429,  49  L.  ed.  819, 
25  Sup.  Ct.  Rep.  455.  1  was  constrained  so 
to  do  because  to  me  it  seemed  that  the  deter- 
mination of  the  substantial  issues  in  the 
case  were  foreclosed  by  the  prior  cases  above 
mentioned,  which  were  binding  on  me  under 
the  rule  of  stare  decisis.  It  is  true  that  in 
this  case,  as  previously  argued  and  decided, 
there  was  present  the  question  of  an  alleged 
ratification  by  Congress  of  the  imposition 
and  collection  of  the  taxes  in  controversy; 
but,  on  the  former  argument,  my  attention 
was  not  directed  to  public  reports  and  docu- 
ments throwing  light  upon  the  scope  of  the 
ratifying  act,  as  was  done  on  the  present 
argument.  Construing  the  act  of  Congress 
which  is  relied  upon  to  establish  the  ratifi- 
cation, by  the  light  of  the  puUic  documents 
referred  to,  my  mind  sees  no  possible  escape 
from  the  conclusion  that  that  act  was  in- 
tended to,  and  did,  ratify  the  collection  of 
the  charges  complained  of.  Having  no 
doubt  of  the  power  of  Congress  to  ratify,  to 
my  mind  it  clearly  results  that  I  erred  in 
giving  my  assent  to  the  previous  judgment 
of  reversal,  and  I  therefore  dissent  from  the 
opinion  and  conclusion  of  the  court  now  an- 
nounced. 

I  am  authorized  to  say  that  Mr.  Justice 
MeKeaaa  concurs  in  this  dissent. 
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STATE  OF  TEXAS. 
(See  S.  C.  Reporter's  ed.  501>510.> 


1*  RemOTal  off  o«»cm    by  allea  mt 

dent.— An  alien  nonresident  can  no  kmfi^ 
claim  the  priyllege,  under  U.  S.  Rer.  Stat. 
S  639  (U.  S.  Comp.  SUt.  1901.  p.  520 ». 
snbsec  1,  of  remortns  to  a  Federml  circoit 
court  an  action  commenced  a^inst  him  in  a 
state  coart,  since  the  enactment  of  the  w.'U 
of  March  3.  1875  (18  Stat,  at  L.  470.  chap. 
137,  U.  S.  Comp.  SUt  1901.  p.  508).  Marck 
3,  1887  (24  SUt.  at  L.  552.  chap.  373).  and 
August  13.  1888  (25  SUt,  at  L.  433.  chap. 
866,   U.   S.  Comp.   SUt.   1901.   p.  50St. 

2.  Error  to   state   co«rt— Federml   «i 
tlOB-^itatvtorr  eomatrvctloB.— Qoestli 

respecting  the  construction  of  sute  statatca 
on  which  the  title  to  Und  depends  are  aoc 
Federal,  and  cannot  be  considered  by  the  Su- 
preme Court  of  the  United  SUtes  on  writ  of 
error  to  a  sUte  court. 


3.  Error  to  state  court— Federal  «i 
tlon— load  titles.— The  defense  to  an  »e- 
tion  by  a  sUte  to  recorer  possession  of  a 
tract  of  land,  so  far  as  based  upon  a  8pani«k 
grant,  involTes  no  qu«fStion  of  a  Federal  na- 
ture which  can  be  considered  in  the  So- 
preme  Court  of  the  United  States  c»n  writ  tif 
error  to  a  state  court,  where  neither  the 
validity  nor  construction  of  any  treaty  of  the 
United  States  nor  the  ralldity  of  the  graot 
were  challenged. 

[No.  236.) 

Argued  and  submitted  April  19,  190€,     D0^ 
cided  May  28,  1906. 

IN  ERROR  to  the  Supreme  Court  of  Of 
State  of  Texas  to  reriew  a  judipnent 
which,  reversing  the  judgment  of  the  Court 
of  Civil  Appeals  of  that  state,  and  sustain- 
ing the  decision  of  the  District   Court   of 

Note. — On  removal  of  causes  is  c««€«  of  di- 
verse citismship — see  notes  to  Whelan  v.  New 
York,  I^  B.  &  W.  It  Co.  1  L.R.A.  65;  Sad- 
den V.  Virginia,  T.  &  C.  Steel  ft  I.  Co,  1  UR.A. 
108;  Huskins  v.  Cincinnati.  N.  O.  ft  T.  P  S. 
Co.  3  L.R.A.  545 ;  Blerbower  v.  Miller.  •  UR  A. 
228;  Brodhead  v.  Shoemaker.  11  L.R,A.  54t7 . 
Delaware  R.  Constr.  Co.  v.  Ifeyer.  25  L  c<L  r, 
S.  593:  Butler  v.  National  Home  for  Disabled 
Volunteer  Soldiers.  36  L.  ed.  U.  &  346; 
and  Torrence  v.  Shedd.  36  L.  ed.  L\  &  52& 

Error  to  state  courts  in  oases  Jmvolvtmg  iwM 

titles. 

Federal  questions  respecting  land  tltl^ 

The  decision  of  a  state  court  agaiast  a  Hgkt 
or  title  to  land  set  up  under  an  act  of  Con4n— 
Is  reviewable  in  the  Supreme  Court  of  tW 
United  SUtes.  Johnson  ▼.  Towsley.  IS  WalL 
72.  20  L.  ed.  485 ;  Silver  t.  Ladd.  6  WaU.  44« 
18  Ia  ed.  828 ;  Atherton  t.  Powler.  91  r.  S  !««, 
23  L.  ed.  265 :  Glasgow  \.  Baker.  128  V.  S.  5«K 
32  L.  ed.  513.  9  Sup.  Ct  Rep.  154 ;  Mlaxs^Sm 
V.  Bschelder.  1  Wall.  109.  17  L.  cC  551: 
Carondeltt  t.  St  Lonia,  1  Black,  1T9.  17  L.  «^ 

tot  XL  ft. 
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Travis  County,  entered  judgment  in  favor  of 
the  state  in  an  action  to  recover  possession 
of  a  tract  of  land.    Affirmed. 

See  same  case  below,  06  Tex.  484,  73  S. 
W.  1041;  on  rehearing,  96  Tex.  492,  74  S. 
W.  899. 

The  facts  are  stated  in  the  opinion. 

Mr,  H*  G.  Diokinson  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

If  this  case  is  one  in  which  there  was 
d^awn  in  question  a  title  claimed  under  a 
treaty  or  the  statutes  of  the  United  States, 
then  the  judgment  of  the  supreme  court  of 
Texas    is   reviewable   by    this    court. 

Owings  v.  Norwood,  6  Cranch,  347,  3  L. 
ed.  120;  Smith  v.  Maryland,  6  Cranch,  286, 
3  L.  ed.  226;  Martin  v.  Hunter,  1  Wheat. 


369,  4  L.  ed.  110;  Henderson  v.  Tennessee, 
10  How.  ^n,  13  L.  ed.  434. 

The  courts  of  Texas  have  long  held  that 
the  treaty  of  Guadalupe  Hidalgo  is  appli- 
cable to  the  title  to  the  lands  in  that  ter- 
ritory of  the  state  in  which  the  land  in  con- 
troversy in  this  case  is  situated. 

State  V.  Sais,  47  Tex.  309;  Baldunn  v. 
Ooldfrank,  88  Tex.  249,  31  S.  W.  1064; 
Haynes  v.  State  (Tex.  Civ.  App.)  85  S. 
W.  1029;  Texas-Mexican  B,  Co.  v.  Locke, 
74  Tex.  370,  12  S.  W.  80. 

A  case  arising  under  the  Constitution 
and  laws  of  the  United  States  is  not  merely 
one  where  a  party  comes  into  court  to  de- 
mand something  conferred  upon  him  by  the 
Constitution  or  by  law  or  treaty.  A  case 
consists  of  the  right  of  one  party  as  well 


102  ;  Rector  t.  Ashley,  6  Wall.  142,  18  L.  ed. 
733 ;  Cousin  v.  Labatut,  19  How.  202,  15  L.  ed. 
601 ;  Ross  V.  Doe,  1  Pet.  655,  7  L.  ed.  802 ; 
Bliively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed.  331, 
14  Snp.  Ct.  Rep.  548;  Northern  P.  R.  Co.  v. 
Colbum,  164  U.  S.  883,  41  L.  ed.  479,  17  Snp. 
Ct.  Rep.  98;  Chouteau  v.  Eckhart,  2  How.  344, 
11  L.  ed.  293. 

A  claim  of  title  under  a  purchase  from  the 
United  States  which  depends  upon  the  laws  of 
the  United  States  concerning  the  sale  of  its 
public  lands  presents  a  Federal  question.  Moore 
T.  Robblns,  96  U.  S.  530,  24  L.  ed.  848. 

And  a  decision  of  a  state  court  against  a 
claim  of  title  under  a  purchase  from  the  United 
States  on  the  ground  that  an  older  patent  had 
been  issued  by  the  United  States  In  favor  of 
another  party  may  be  reviewed  by  the  Supreme 
Court  of  the  United  States.  Bell  v.  Hearne, 
19  How.  252,  15  L.  ed.  614.  The  principle  on 
which  jurisdiction  was  upheld  Is  not  stated  in 
this  case ;  but  It  would  seem  sustainable,  either 
on  the  ground  that  the  controversy  Involved 
a  claim  of  title  under  Federal  law,  or  that  the 
question  presented  was  one  respecting  Federal 
authority. 

Somewhat  analogous  cases  are  referred  by 
the  court  to  the  latter  principle.  Thus,  a  clcdm 
of  title  founded  upon  a  pre-emption  entry  has 
been  said  to  present  a  question  as  to  the  valid- 
ity of  an  authority  exercised  under  the  United 
States.  Lytle  v.  Arkansas,  22  How.  193,  16 
L.  ed.  806. 

Within  the  principle  declared  in  this  case 
was  held  to  be  a  claim  of  title  set  up  under  a 
survey  identifying  the  locality  and  boundaries 
of  a  concession  from  the  lieutenant  governor  of 
upper  Louisiana,  confirmed  by  the  board  of 
commissioners.  Magwlre  v.  Tyler,  1  Black,  195, 
17  L.  ed.  137. 

And  Lytle  v.  Arkansas,  supra,  was  regarded 
as  controlling  in  a  case  where  a  title  to  land 
confirmed  by  united  States  commissioners  under 
the  act  of  March  8,  1807,  was  drawn  in  ques- 
tion. Berthold  v.  McDonald,  22  How.  884,  16 
L.  ed.  818. 

A  somewhat  similar  case  Is  Mobile  Transp. 
Co.  T.  MobUe,  187  U.  S.  479,  47  L.  ed.  266,  28 
Sup.  Ct  Rep.  170,  where  a  claim  of  title  under 
a  patent  from  the  United  States  in  alleged  con- 
firmation of  a  Spanish  grant  was  regarded  as 
presenting  a  Federal  question. 

A  decision  of  a  state  court  adverse  to  a  title 
to  land  claimed  under  an  authority  alleged  to 
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have  been  exercised  by  the  Secretary  of  the 
Treasury  in  behalf  of  the  United  States  is 
against  the  validity  of  the  authority  thus  al- 
leged to  have  been  exercised.  Nellson  v.  La- 
gow,  7  How.  772,  12  L.  ed.  908. 

A  denial  of  a  right  claimed  under  the  author- 
ity of  the  United  States  is  Involved  in  the  re* 
fnsal  of  a  state  court  to  give  the  effect  claimed 
for  an  equitable  title  apparently  conveyed  by 
proceedmgs  in  the  United  States  Land  Office. 
Hussman  v.  Durham,  165  U.  S.  144,  41  L.  ed. 
664,  17  Sup.  Ct.  Rep.  253. 

A  question  respecting  a  right  conferred  by  a 
supposed  decision  of  the  register  and  receiver 
of  the  Land  Office  is  Involved  in  the  contention 
in  ejectment  that  the  boundaries  of  the  land  in 
suit  were  settled  by  such  ofScials,  acting  under 
the  authority  of  acts  of  Congress.  Doe  ew  dem. 
Barbaric  t.  Mobile,  9  How.  451,  13  L.  ed.  212. 

But  it  is  a  mistake  to  suppose  that  every  suit 
for  real  estate  in  which  the  parties  claiming 
under  the  Federal  government  are  at  issue  as 
'  to  which  of  them  Is  entitled  to  the  bene^t  of 
that  title  necessarily  raises  a  question  of  Fed- 
eral cognizance.  Carpenter  v.  WilHams,  9  Wall. 
785,  19  L.  ed.  827. 

A  decision  of  a  state  court  which  recognize! 
a  title  confirmed  by  an  act  of  Congress,  and 
only  determines  the  person  to  whom  the  con- 
firmation was  made,  gives  no  appellate  juris- 
diction to  the  Supreme  Court  of  the  United 
States.    Ibid. 

Where  both  parties  claim  under  a  common 
grantor  whose  title  from  the  United  States  is 
admitted,  the  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  the  decision 
of  the  state  court  as  to  the  title  acquired  by 
the  several  parties  under  their  respective  grants. 
California  ew  rel.  Hastings  v.  Jackson,  112  U. 
S.  233,  28  L.  ed.  712,  5  Sup.  Ct  Rep.  113; 
Romle  V.  Casanova,  91  U.  S.  379,  23  L.  ed.  374 ; 
White  V.  Leovy,  174  U.  S.  91,  43  L.  ed.  907,  19 
Sup.  Ct  Rep.  604 ;  Shaffer  v.  Scudday,  19  How. 
16,  15  L.  ed.  592. 

Nor  is  a  Federal  question  presented  by  a  de- 
cision of  a  state  court  as  to  whom,  under  the 
law  of  the  state,  a  title  which  had  passed  from 
the  United  States  to  a  probate  judge  had  been 
transferred.  Chever  v.  Horner,  142  U.  S.  122, 
85  L.  ed.  959,  12  Sup.  Ct.  Rep.  184. 

And  a  decision  of  a  state  court  that  a  p^rty 
was  given  no  right  by  state  authority  to  pur- 
chase from  the  state  land  granted  to  that  state 
by  Congress,  because  the  state  had  already  sold 
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When  the  treaty  was  ratified  the  applicable 
laws  of  the  United  States  became  operative; 
but  the  President,  nevertheless,  continued 
in  force  the  tariff  created  by  the  order  of 
July  12,  1898,  and,  by  an  order  of  April  21, 
1899,  established  a  collection  district  with 
Manila  as  the  chief  port  of  entry,  and 
under  these  orders  collections  of  duties  were 
made.  This  involves  the  question  whether, 
after  April  11,  1899,  the  President  could 
have  enforced  any  tariff  other  than  such  as 
existed  under  acts  of  Congress  or  might  be 
sanctioned  by  Congress.  And  that  question 
was  put  at  rest  by  this  ratification. 
[600]  *Much  more  might  be  said,  but  we  think 
it  would  needlessly  prolong  this  opinion. 

Notwithstanding  the  able  argument  of  the 
Attorney  General,  we  adhere  to  the  conclu- 
sion previously  announced. 

Jtulgmenta  reversed. 

Mr.  Justice  Wl&ite,  with  whom  concurs 
Mr.  Justice  MoKenna,  dissenting: 

Although  I  dissented  in  De  Lifna  ▼.  Bid- 
well,  182  U.  S.  1,  45  L.  ed.  1041,  21  Sup. 
Ct.  Rep.  743;  Dooley  v.  United  States,  182 
U.  S.  220,  45  L.  ed.  1065,  21  Sup.  Ct.  Rep. 
743 ;  and  Fourteen  Diamond  Rings  v.  United 
States,  183  U.  S.  176,  46  L.  ed.  138,  22  Sup. 
Ct.  Rep.  59, — nevertheless  I  agreed  to  the 
judgment  of  reversal  as  previously  rendered 
in  this  case.  197  U.  S.  429,  49  L.  ed.  819, 
25  Sup.  Ct.  Rep.  455.  I  was  constrained  so 
to  do  because  to  me  it  seemed  that  the  deter- 
mination of  the  substantial  issues  in  the 
case  were  foreclosed  by  the  prior  cases  above 
mentioned,  which  were  binding  on  me  under 
the  rule  of  stare  decisis.  It  is  true  that  in 
this  case,  as  previously  argued  and  decided, 
there  was  present  the  question  of  an  alleged 
ratification  by  Congress  of  the  imposition 
and  collection  of  the  taxes  in  controversy; 
but,  on  the  former  argument,  my  attention 
was  not  directed  to  public  reports  and  docu- 
ments throwing  light  upon  the  scope  of  the 
ratifying  act,  as  was  done  on  the  present 
argument.  Construing  the  act  of  Congress 
which  is  relied  upon  to  establish  the  ratifi- 
cation, by  the  light  of  the  puUic  documents 
referred  to,  my  mind  sees  no  possible  escape 
from  the  conclusion  that  that  act  was  in- 
tended to,  and  did,  ratify  the  collection  of 
the  charges  complained  of.  Having  no 
doubt  of  the  power  of  Congress  to  ratify,  to 
my  mind  it  clearly  results  that  I  erred  in 
giving  my  assent  to  the  previous  judgment 
of  reversal,  and  I  therefore  dissent  from  the 
opinion  and  conclusion  of  the  court  now  an- 
nounced. 

I  am  authorized  to  say  that  Mr.  Justice 
McKeaaa  concurs  in  ibis  dissent. 
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STATE  OF  TEXAS. 
(See  S.  C.  Reporter's  ed.  501>510.> 


1.  RemoTal  off  o— cm  by  allea 
dent.— An  alien  nonresident  cmn  no  lonfrr 
claim  the  privilege,  under  U.  8.  Rer.  Stat. 
i  639  (U.  S.  Comp.  SUt.  1901.  p.  520  >. 
snbsec.  1,  of  removing  to  a  Federal  drcalt 
court  an  action  commenced  against  him  in  a 
state  coart,  since  the  enactment  of  the  «.jt« 
of  March  3.  1875  (18  SUt  at  L.  470.  chap. 
137.  U.  S.  Comp.  SUt  1901,  p.  508).  March 
3.  1887  (24  SUt.  at  L.  552.  chap.  373).  aad 
August  13,  1888  (25  SUt  at  L.  433,  chapu 
866.   U.   S.  Comp.   SUt   1901,   p.  508). 

2.  Error  to   state   coart— Federml   «aea- 
tlon-^itatatorr  coaatractloa.— Qucatioaa 

respecting  the  construction  of  sUte  statates 
on  which  the  title  to  land  depends  are  aoC 
Federal,  and  cannot  be  considered  by  the  Su- 
preme Court  of  the  United  SUtea  on  writ  of 
error  to  a  sUte  court 


8.  Error  to  state  court— Federal  «i 
tlon— load  titles.— The  defense  to  an  ao> 
tion  by  a  sUte  to  recorer  possession  of  a 
tract  of  land,  so  far  as  based  upon  a  Spanish 
grant,  involves  no  question  of  a  Federal  na- 
ture which  can  be  considered  in  the  Su- 
preme Court  of  the  United  SUtes  on  writ  of 
error  to  a  sUte  court  where  neither  the 
validity  nor  construction  of  any  treaty  of  the 
United  States  nor  the  validity  of  the  graiU 
were  challenged. 

[No.  236.) 

Argued  and  submitted  At>ril  19,  190€.     De- 
cided May  28,  1906, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment 
which,  reversing  the  judgment  of  the  Court 
of  Civil  Appeals  of  that  state,  and  sustain- 
ing the  decision  of  the   District   Court   of 

NOTK. — On  removal  of  covjes  in  ca*t9  of  di- 
verse citizenship — see  notes  to  Wbelan  v.  New 
York,  L.  B.  &  W.  R.  Co.  1  L.R.A.  65;  8m»- 
don  V.  Virginia,  T.  &  C.  Steel  ft  I.  Co.  1  US.A. 
108;  Uuslcins  v.  Cinclnoatl,  N.  O.  ft  T.  P  B. 
Co.  3  L.It  A.  545 ;  Blerbower  v.  Miller.  •  UR  A. 
228;  Brodhead  v.  Shoemaker,  11  UR^A.  567. 
Delaware  R.  Constr.  Co.  v.  Meyer,  25  L  ed.  r. 
S.  593;  Butler  v.  National  Home  for  Disabled 
Volunteer  Soldiers.  36  L.  ed.  U.  S,  346; 
and  Torrence  v.  Shedd.  36  L.  ed.  L.  &  52S. 


Error  to  state  courts  in 

titles. 


eases  imvoMmg 


Federal  questions  respecting  land  tltJea. 

The  decision  of  a  state  court  against  a  rlgkt 
or  title  to  land  set  up  under  an  act  of  Coagroa* 
is  reviewable  In  the  Supreme  Oonrt  of  tb« 
United  SUtes.  Johnson  v.  Towsl«y.  13  Wall. 
72.  20  L.  ed.  485 :  Silver  v.  Ladd.  6  Wall.  440 
18  Ia  ed.  828 ;  Atherton  v.  Fowler.  91  U.  S.  14%» 
23  L.  ed.  265 ;  Glasgow  \.  Baker.  12S  C.  S.  Sao. 
32  L.  ed.  513,  9  Sup.  Ct  Rep.  154 ;  MlBM««e« 
V.  Bachelder.  1  Wall.  109.  17  L.  cC  561; 
Carondeltt  t.  St  Lonls,  1  Black.  1T9,  17  L.  «^ 

tot  V.  ft. 
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Travis  County,  entered  judgment  in  favor  of 
the  state  in  an  action  to  recover  possession 
of  a  tract  of  land.    Affirmed, 

See  same  case  below,  96  Tex.  484,  73  S. 
W.  1041;  on  rehearing,  06  Tex.  492,  74  S. 
W.  899. 

The  facts  are  stated  in  the  opinion. 

Mr,  H*  G.  Diokinson  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

If  this  case  is  one  in  which  there  was 
d^awn  in  question  a  title  claimed  under  a 
treaty  or  the  statutes  of  the  United  States, 
then  the  judgment  of  the  supreme  court  of 
Texas    is   reviewable   by    this    court. 

Owinga  ▼.  Norwood,  5  Cranch,  347,  3  L. 
ed.  120;  Smith  v.  Maryland,  6  Cranch,  286, 
3  L.  ed.  226;  Martin  v.  Hunter,  1  Wheat. 


369,  4  L.  ed.  110;  Henderson  v.  Tennessee, 
le  How.  311,  13  L.  ed.  434. 

The  courts  of  Texas  have  long  held  that 
the  treaty  of  Guadalupe  Hidalgo  is  appli- 
cable to  the  title  to  the  lands  in  that  ter- 
ritory of  the  state  in  which  the  land  in  con- 
troversy in  this  case  is  situated. 

State  V.  Sais,  47  Tex.  309;  Baldwin  v. 
Ooldfrank,  88  Tex.  249,  31  S.  W.  1064; 
Haynes  v.  State  (Tex.  Civ.  App.)  85  S. 
W.  1029;  Texas-Mexican  B.  Co,  v.  Locke, 
74  Tex.  370,  12  S.  W.  80. 

A  case  arising  under  the  Constitution 
and  laws  of  the  United  States  is  not  merely 
one  where  a  party  comes  into  court  to  de- 
mand something  conferred  upon  him  by  the 
Constitution  or  by  law  or  treaty.  A  ease 
consists  of  the  right  of  one  party  as  well 
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102;  Rector  t.  Ashley,  6  Wall.  142,  18  L.  ed. 
733 ;  Cousin  v.  Labatut,  19  How.  202,  15  L.  ed. 
601 ;  Ross  V.  Doe,  1  Pet.  655,  7  L.  ed.  302 ; 
Blilvely  ▼.  Bowlby,  152  U.  S.  1,  38  L.  ed.  331, 
14  Sup.  Ct.  Rep.  548;  Northern  P.  R.  Co.  v. 
Colbuni,  164  U.  S.  883,  41  L.  ed.  479,  17  Snp. 
Ct.  Rep.  98 ;  Chouteau  v.  Eckhart,  2  How.  344, 
11  L.  ed.  293. 

A  claim  of  title  under  a  purchase  from  the 
United  States  which  depends  upon  the  laws  of 
the  United  States  concerning  the  sale  of  its 
public  lands  presents  a  Federal  question.  Moore 
T.  Robbins,  96  U.  S.  530,  24  L.  ed.  848. 

And  a  decision  of  a  state  court  against  a 
claim  of  title  under  a  purchase  from  the  United 
States  on  the  ground  that  an  older  patent  had 
been  issued  by  the  United  States  In  favor  of 
another  party  may  be  reviewed  by  the  Supreme 
Court  of  the  United  States.  Bell  v.  Hearne, 
19  How.  252,  15  L.  ed.  614.  The  principle  on 
which  jurisdiction  was  upheld  Is  not  stated  in 
this  case ;  but  It  would  seem  sustainable,  either 
on  the  ground  that  the  controrersy  Involved 
a  claim  of  title  under  Federal  law,  or  that  the 
question  presented  was  one  respecting  Federal 
authority. 

Somewhat  analogous  cases  are  referred  by 
the  court  to  the  latter  principle.  Thus,  a  cl€dm 
of  title  founded  upon  a  pre-emption  entry  has 
been  said  to  present  a  question  as  to  the  valid- 
ity of  an  authority  exercised  under  the  United 
States.  Lytle  v.  Arkansas,  22  How.  193,  16 
L.  ed.  806. 

Wlthm  the  principle  declared  in  this  case 
was  held  to  be  a  claim  of  title  set  up  under  a 
survey  identifying  the  locality  and  boundaries 
of  a  concession  from  the  lieutenant  governor  of 
upper  Louisiana,  confirmed  by  the  board  of 
commissioners.  Magwire  v.  Tyler,  1  Black,  195, 
17  L.  ed.  187. 

And  Lytle  v.  Arkansas,  supra,  was  regarded 
as  controlling  In  a  case  where  a  title  to  land 
confirmed  by  united  States  commissioners  under 
the  act  of  March  8,  1807,  was  drawn  in  ques- 
tion. Berthold  v.  McDonald,  22  How.  884,  16 
L.  ed.  818. 

A  somewhat  similar  case  is  Mobile  Transp. 
Co.  T.  Mobile,  187  U.  S.  479,  47  L.  ed.  266,  28 
Sup.  Ct  Rep.  170,  where  a  claim  of  title  under 
a  patent  from  the  United  States  In  alleged  con- 
firmation of  a  Spanish  grant  was  regarded  as 
presenting  a  Federal  question. 

A  decision  of  a  state  court  adverse  to  a  title 
to  land  claimed  under  an  authority  alleged  to 
202  V.  n. 


have  been  exercised  by  the  Secretary  of  the 
Treasury  in  behalf  of  the  United  States  is 
against  the  validity  of  the  authority  thus  al- 
leged to  have  been  exercised.  Nellson  v.  La- 
gow,  7  How.  772,  12  L.  ed.  908. 

A  denial  of  a  right  claimed  under  the  author- 
ity of  the  United  States  is  involved  in  the  re* 
fusal  of  a  state  court  to  give  the  effect  claimed 
for  an  equitable  title  apparently  conveyed  by 
proceedings  in  the  United  States  Land  Office. 
Hussman  v.  Durham,  165  U.  S.  144,  41  L.  ed. 
664,  17  Sup.  Ct.  Rep.  253. 

A  question  respecting  a  right  conferred  by  a 
supposed  decision  of  the  register  and  receiver 
of  the  Land  Office  Is  involved  in  the  contention 
In  ejectment  that  the  boundaries  of  the  land  in 
suit  were  settled  by  such  officials,  acting  under 
the  authority  of  acts  of  Congress.  Doe  ew  dem. 
Barbaric  t.  Mobile,  9  How.  451,  13  L.  ed.  212. 

But  it  is  a  mistake  to  suppose  that  every  suit 
for  real  estate  in  which  the  parties  claiming 
under  the  Federal  government  are  at  Issue  as 
to  which  of  them  is  entitled  to  the  bene^t  of 
that  title  necessarily  raises  a  question  of  Fed- 
eral cognizance.  Carpenter  v.  WilMams,  9  Wall. 
785,  19  L.  ed.  827. 

A  decision  of  a  state  court  which  recognizes 
a  title  confirmed  by  an  act  of  Congress,  and 
only  determines  the  person  to  whom  the  con- 
firmation  was  made,  gives  no  appellate  Juris- 
diction to  the  Supreme  Court  of  the  United 
States.    Ibid. 

Where  both  parties  claim  under  a  common 
grantor  whose  title  from  the  United  States  is 
admitted,  the  Supreme  Court  of  the  United 
States  has  no  Jurisdiction  to  review  the  decision 
of  the  state  court  as  to  the  title  acquired  by 
the  several  parties  under  their  respective  grants. 
California  ew  rel.  Hastings  v.  Jackson.  112  U. 
S.  233,  28  L.  ed.  712,  5  Sup.  Ct.  Rep.  113; 
Romle  V.  Casanova,  91  U.  S.  379,  23  L.  ed.  374 ; 
White  V.  Leovy,  174  U.  S.  91,  43  L.  ed.  907,  19 
Sup.  Ct.  Rep.  604 ;  Shaffer  v.  Scudday,  19  How. 
16,  15  L.  ed.  592. 

Nor  is  a  Federal  question  presented  by  a  de- 
cision of  a  state  court  as  to  whom,  under  the 
law  of  the  state,  a  title  which  had  passed  from 
the  United  States  to  a  probate  Judge  had  been 
transferred.  Chever  v.  Horner,  142  U.  S.  122, 
35  L.  ed.  959,  12  Sup.  Ct.  Rep.  184. 

And  a  decision  of  a  state  court  that  a  p^rty 
was  given  no  right  by  state  authority  to  pur* 
chase  from  the  state  land  granted  to  that  state 
by  Congress,  because  the  state  had  already  sold 
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When  the  treaty  was  ratified  the  applicable 
la\vB  of  the  United  States  became  operative ; 
but  the  President,  nevertheless,  continued 
in  force  the  tariff  created  by  the  order  of 
July  12,  1898,  and,  by  an  order  of  April  21, 
1899,  established  a  collection  district  with 
Manila  as  the  chief  port  of  entry,  and 
under  these  orders  collections  of  duties  were 
made.  This  involves  the  question  whether, 
after  April  11,  1899,  the  President  could 
have  enforced  any  tariff  other  than  such  as 
existed  imder  acts  of  Congress  or  might  be 
sanctioned  by  Congress.  And  that  question 
was  put  at  rest  by  this  ratification. 
[600]  *Much  more  might  be  said,  but  we  think 
it  would  needlessly  prolong  this  opinion. 

Notwithstanding  the  able  argument  of  the 
Attorney  General,  we  adhere  to  the  conclu- 
sion previously  announced. 

Jtulgment8  reversed, 

m 

Mr.  Justice  Wl&ite,  with  whom  concurs 
Mr.  Justice  MoKenna,  dissenting: 

Although  I  dissented  in  De  Lima  t.  Bid- 
well,  182  U.  S.  1,  45  L.  ed.  1041,  21  Sup. 
Ct.  Rep.  743;  Dooley  v.  United  States,  182 
U.  S.  220,  45  L.  ed.  1065,  21  Sup.  Ct.  Rep. 
743;  and  Fourteen  Diamond  Rings  v.  United 
States,  183  U.  S.  176,  46  L.  ed.  138,  22  Sup. 
Ct.  Rep.  69, — nevertheless  I  agreed  to  the 
judgment  of  reversal  as  previously  rendered 
in  this  case.  197  U.  S.  429,  49  L.  ed.  819, 
26  Sup.  Ct.  Rep.  456.  I  was  constrained  so 
to  do  because  to  me  it  seemed  that  the  deter- 
mination of  the  substantial  issues  in  the 
case  were  foreclosed  by  the  prior  cases  above 
mentioned,  which  were  binding  on  me  under 
the  rule  of  stare  decisis.  It  is  true  that  in 
this  case,  as  previously  argued  and  decided, 
there  was  present  the  question  of  an  alleged 
ratification  by  Congress  of  the  imposition 
and  collection  of  the  taxes  in  controversy; 
but,  on  the  former  argument,  my  attention 
was  not  directed  to  public  reports  and  docu- 
ments throwing  light  upon  the  scope  of  the 
ratifying  act,  as  was  done  on  the  present 
argument.  Construing  the  act  of  Congress 
which  is  relied  upon  to  establish  the  ratifi- 
cation, by  the  light  of  the  puUic  documents 
referred  to,  my  mind  sees  no  possible  escape 
from  the  conclusion  that  that  act  was  in- 
tended to,  and  did,  ratify  the  collection  of 
the  charges  complained  of.  Having  no 
doubt  of  the  power  of  Congress  to  ratify,  to 
my  mind  it  clearly  results  that  I  erred  in 
giving  my  assent  to  the  previous  judgment 
of  reversal,  and  I  therefore  dissent  from  the 
opinion  and  conclusion  of  the  court  now  an- 
nounced. 

I  am  authorized  to  say  that  Mr.  Justice 
McKeaaa  concurs  in  ibis  dissent. 
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STATE  OF  TEXAS. 
(See  S.  C.  Reporter's  ed.  501-510.) 


1.  Removal  off  o— cm  by  allea 
dent.— An  alien  nonresident  can  bo  loacrr 
claim  the  privilege,  under  U.  8.  Rev.  Stat. 
i  639  (U.  S.  Comp.  Stat.  1901.  p.  520*. 
snbsec.  1,  of  remoring  to  a  Federal  drcott 
court  an  action  commenced  against  him  in  a 
state  court,  since  the  enactment  of  the  w.-t« 
of  March  3.  1875  (18  Stat,  at  L.  470.  chap. 
137,  U.  S.  Comp.  SUt  1901,  p.  508).  Marck 
3.  1887  (24  SUt.  at  L.  552.  chap.  373).  and 
August  13,  1888  (25  SUt,  at  L.  433.  chap. 
866,   U.   S.   Comp.   SUt   1901.   p.  50S). 

2.  Error  to   state   co«rt— Federml  «aeo- 
tlon-^itatutory  eom«tractloBv— Qoevtkiafl 

respecting  the  construction  of  sute  statatea 
on  which  the  title  to  land  depends  are  not 
Federal,  and  cannot  be  considered  by  the  So- 
preme  Court  of  the  United  SUtes  on  writ  off 
error  to  a  sUte  court. 

8.  Error  to  state  court— Federml  ^w 
tloB— lajtd  titles.— The  defense  to  an  ao> 
tlon  by  a  state  to  recoTer  posaesakm  of  a 
tract  of  land,  so  far  as  based  upon  a  Spanish 
grant,  involves  no  question  of  a  Federal  na- 
ture which  can  be  considered  in  the  Su- 
preme Court  of  the  United  SUtes  on  writ  of 
error  to  a  state  court,  where  neither  the 
validity  nor  construction  of  any  treaty  of  the 
United  States  nor  the  validity  of  the  graat 
were  challenged. 

[No.  236.) 

Argued  and  submitted  April  19,  190€.     D0^ 
cided  May  28,  190$, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment 
which,  reversing  the  judgment  of  the  Court 
of  Civil  Appeals  of  that  state,  and  sustain- 
ing the  decision  of  the   District   Court   of 

Note. — On  removal  of  ccuMes  in  c««««  •/  di- 
verse citisenship — see  notes  to  Whelan  v.  New 
York,  L.  E.  &  W.  R.  Co.  1  L.R.A.  65;  8e4- 
don  V.  VirglnU,  T.  &  C.  Steel  ft  I.  Co.  1  UR.A. 
108;  Huskhis  v.  Cincinnati,  N.  O.  4  T.  P.  B. 
Co.  3  L.R.A.  545 :  Blerbower  v.  Miller.  •  UR  A. 
228;  Brodhead  v.  Shoemaker,  11  Ua.A.  M7 . 
Delaware  R.  Constr.  Co.  v.  Meyer.  25  L  c<L  T. 
S.  593;  Butler  v.  National  Home  for  DUablcd 
Volunteer  Soldiers,  36  L.  ed.  U.  &  34«; 
and  Torrence  v.  Shedd.  36  L.  ed.  U.  &  528. 


Error  to  state  courts  in 

titles. 


oases  imvolvimg 


Federal  questions  respecting  Und  titlea 

The  decision  of  a  sUte  court  against  a  risM 
or  title  to  land  set  up  under  an  act  of  Congi  i^ 
is  reviewable  in  the  Supreme  Court  of  tb« 
United  SUtes.  Johnson  v.  Towsley.  IS  Wall. 
72.  20  L.  ed.  485 :  SUver  v.  Ladd.  6  WaU.  440 
18  Ia  ed.  828 ;  Atherton  t.  Powler.  91  r.  ft.  14%. 
23  L.  ed.  265 ;  Glasgow  \.  Baker.  128  C.  a.  5«a» 
32  L.  ed.  513,  9  Sup.  Ct  Rep.  154 :  Mlan>— sm 
V.  Bachelder,  1  Wall.  109.  IT  L.  cC  551; 
Carondeltt  t.  St.  Loola,  1  Black.  171.  17  L.  e^ 

tot  v.  s. 
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Travis  Ck>imty,  entered  judgment  in  faroT  of 
the  state  in  an  action  to  recover  possession 
of  a  tract  of  land.    Affirmed. 

See  same  case  below,  96  Tex.  484,  73  S. 
W.  1041;  on  rehearing,  96  Tex.  492,  74  S. 
W.  899. 

The  facts  are  stated  in  the  opinion. 

Mr.  H*  O.  Diokinson  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error : 

If  this  case  is  one  in  which  there  was 
d^awn  in  question  a  title  claimed  under  a 
treaty  or  the  statutes  of  the  United  States, 
then  the  judgment  of  the  supreme  court  of 
Texas   is   reviewable   by    this    court. 

Otoings  v.  Nortooodj  5  Cranch,  347,  3  L. 
ed.  120;  Smith  v.  Maryland,  6  Cranch,  286, 
3  L.  ed.  225;  Martin  v.  Hunter,  1  Wheat. 


369,  4  L.  ed.  110;  Henderson  v.  Tennessee, 
10  How.  ^n,  13  L.  ed.  434. 

Hie  courts  of  Texas  have  long  held  that 
the  treaty  of  Guadalupe  Hidalgo  is  appli- 
cable to  the  title  to  the  lands  in  that  ter- 
ritory of  the  state  in  which  the  land  in  con- 
troversy in  this  case  is  situated. 

State  v.  Sais,  47  Tex.  309;  Baldwin  v. 
Qoldfrank,  88  Tex.  249,  31  S.  W.  1064; 
Haynes  v.  State  (Tex.  Civ.  App.)  85  S. 
W.  1029;  Texas-Mexican  R.  Co.  v.  Locke, 
74  Tex.  370,  12  S.  W.  80. 

A  case  arising  under  the  Constitution 
and  laws  of  the  United  States  is  not  merely 
one  where  a  party  comes  into  court  to  de- 
mand something  conferred  upon  him  by  the 
Constitution  or  by  law  or  treaty.  A  case 
consists  of  the  right  of  one  party  as  well 
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102;  Rector  t.  Ashley,  6  Wall.  142,  18  L.  ed. 
783 ;  Cousin  v.  Labatut,  19  How.  202,  15  L.  ed. 
601 ;  Ross  V.  Doe,  1  Pet.  655,  7  L.  ed.  302 ; 
Shively  ▼.  Bowlby,  152  U.  S.  1,  38  L.  ed.  331, 
14  Sup.  Ct.  Rep.  648;  Northern  P.  R.  Co.  v. 
Colbum,  164  U.  8.  883,  41  L.  ed.  479,  17  Snp. 
Ct.  Rep.  98;  Chouteau  v.  Eckhart,  2  How.  344, 
11  L.  ed.  293. 

A  claim  of  title  under  a  purchase  from  the 
United  States  which  depends  upon  the  laws  of 
the  United  States  concerning  the  sale  of  its 
public  lands  presents  a  Federal  question.  Moore 
T.  Robbins,  96  U.  S.  530,  24  L.  ed.  848. 

And  a  decision  of  a  state  court  against  a 
claim  of  title  under  a  purchase  from  the  United 
States  on  the  ground  that  an  older  patent  had 
been  issued  by  the  United  States  In  favor  of 
another  party  may  be  reviewed  by  the  Supreme 
Court  of  the  United  States.  Bell  v.  Hearne, 
19  How.  252,  15  L.  ed.  614.  The  principle  on 
which  jurisdiction  was  upheld  is  not  stated  In 
this  case ;  but  it  would  seem  sustainable,  either 
on  the  ground  that  the  controversy  involved 
a  claim  of  title  under  Federal  law,  or  that  the 
question  presented  was  one  respecting  Federal 
authority. 

Somewhat  analogous  cases  are  referred  by 
the  court  to  the  latter  principle.  Thus,  a  clcdm 
of  title  founded  upon  a  pre-emption  entry  has 
been  said  to  present  a  question  as  to  tiie  valid- 
ity of  an  authority  exercised  under  the  United 
States.  Lytle  v.  Arkansas,  22  How.  193,  16 
L.  ed.  806. 

Within  the  principle  declared  in  this  case 
was  held  to  be  a  claim  of  title  set  up  under  a 
survey  identifying  the  locality  and  boundaries 
of  a  concession  from  the  lieutenant  governor  of 
upper  Louisiana,  confirmed  by  the  board  of 
commissioners.  Magwlre  v.  Tyler,  1  Black,  195, 
17  L.  ed.  187. 

And  Lytle  v.  Arkansas,  supra,  was  regarded 
as  controlling  in  a  case  where  a  title  to  land 
confirmed  by  United  States  commissioners  under 
the  act  of  March  3,  1807,  was  drawn  in  ques- 
tion. Berthold  v.  McDonald,  22  How.  884,  16 
L.  ed.  818. 

A  somewhat  similar  case  is  Mobile  Transp. 
Co.  T.  Mobile,  187  U.  S.  479,  47  L.  ed.  266,  28 
Sup.  Ct.  Rep.  170,  where  a  claim  of  title  under 
a  patent  from  the  United  States  in  alleged  con- 
firmation of  a  Spanish  grant  was  regarded  as 
presenting  a  Federal  question. 

A  decision  of  a  state  court  adverse  to  a  title 
to  land  claimed  under  an  authority  alleged  to 
202  V.  S. 


have  been  exercised  by  the  Secretary  of  the 
Treasury  In  behalf  of  the  United  States  is 
against  the  validity  of  the  authority  thus  al- 
leged to  have  been  exercised.  Nellson  v,  La- 
gow,  7  How.  772,  12  L.  ed.  908. 

A  denial  of  a  right  claimed  under  the  author- 
ity of  the  United  States  Is  involved  in  the  re* 
fusal  of  a  state  court  to  give  the  effect  claimed 
for  an  equitable  title  apparently  conveyed  by 
proceedings  in  the  United  States  Land  Office. 
Hussman  v.  Durham,  165  U.  S.  144,  41  L.  ed. 
664,  17  Sup.  Ct.  Rep.  253. 

A  question  respecting  a  right  conferred  by  a 
supposed  decision  of  the  register  and  receiver 
of  the  Land  Office  is  Involved  In  the  contention 
in  ejectment  that  the  boundaries  of  the  land  In 
suit  were  settled  by  such  officials,  acting  under 
the  authority  of  acts  of  Congress.  Doe  ew  dem. 
Barbaric  t.  Mobile,  9  How.  451,  13  L.  ed.  212. 

But  it  is  a  mistake  to  suppose  that  every  suit 
for  real  estate  in  which  the  parties  claiming 
under  the  Federal  government  are  at  Issue  as 
to  which  of  them  is  entitled  to  the  bene^t  of 
that  title  necessarily  raises  a  question  of  Fed- 
eral cognizance.  Carpenter  v.  WilHams,  9  Wall. 
785,  19  L.  ed.  827. 

A  decision  of  a  state  court  which  recognizes 
a  title  confirmed  by  an  act  of  Congress,  and 
only  determines  the  person  to  whom  the  con- 
firmation was  made,  gives  no  appellate  juris- 
diction to  the  Supreme  Court  of  the  United 
States.    Ibid. 

Where  both  parties  claim  under  a  common 
grantor  whose  title  from  the  United  States  is 
admitted,  the  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  the  decision 
of  the  state  court  as  to  the  title  acquired  by 
the  several  parties  under  their  respective  grants. 
California  ew  rel.  Hastings  v.  Jackson,  112  U. 
S.  233,  28  L.  ed.  712,  5  Sup.  Ct.  Rep.  US; 
Romie  V.  Casanova,  91  U.  S.  379,  23  L.  ed.  374 ; 
White  V.  Leovy,  174  U.  S.  91,  43  L.  ed.  907,  19 
Sup.  Ct.  Rep.  604 ;  Shaffer  v.  Scudday,  19  How. 
16,  16  L.  ed.  592. 

Nor  is  a  Federal  question  presented  by  a  de- 
cision of  a  state  court  as  to  whom,  under  the 
law  of  the  state,  a  title  which  had  passed  from 
the  United  States  to  a  probate  judge  had  been 
transferred.  Chever  v.  Horner,  142  U.  S.  122, 
85  L.  ed.  959,  12  Sup.  Ct  Rep.  184. 

And  a  decision  of  a  state  court  that  a  psrty 
was  given  no  right  by  state  authority  to  pur- 
chase from  the  state  land  granted  to  that  state 
by  Congress,  because  the  state  had  already  sold 
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Aft  of  the  other,  and  may  truly  be  said  to 
arise  under  the  Constitution  or  a  law  or  a 
treaty  of  the  United  States  whenever  Its 
correct  decision  depends  upon  the  construc- 
tion of  either.  Cases  arising  under  the 
laws  of  the  United  States  &te  such  as  grow 
out  of  the  acts  of  Congress,  whether  they 
constitute  the  right  or  privil^e  or  claim 
or  protection  or  defense  of  the  party,  in 
whole  or  in  part>  by  whom  they  are  as- 
•erted. 

Tennessee  y.  Doitm,  100  U.  S.  264,  25  L. 
ed.  650. 

In  the  case  at  bar  the  plaintiff  in  error 
interposes  the  acts  of  Congress  and  a  treaty 
of  the  United  States  as  a  defense  and  pro- 
tection against  the  practical  confiscation 
of  his  property;    and  these  acts  and  this 


the  land  to  another,  Involyes  no  Federal  ques- 
tion which  will  srlye  the  Supreme  Court  of  the 
United  States  jurisdiction  to  review  the  judg- 
ment of  the  state  court.  Mace  v.  Merrill,  119 
U.  S.  681,  80  L.  ed.  503,  7  Sup.  Ct  Rep.  330. 

In  reviewing  a  decision  of  a  state  court  ad- 
verse to  a  title  which  depends  upon  the  con- 
struction of  a  land  law  of  the  United  States,  the 
Supreme  Court  cannot  take  Into  consideration 
any  distinct  equities  arising  out  of  the  con- 
tracts or  transactions  between  parties,  and 
creating  a  new  and  Independent  title,  but  Is  con- 
fined to  an  examination  of  the  validity  of  the 
title  under  the  statute  In  question.  Biatthews 
v.  Zane,  7  Wheat  165,  5  L.  ed.  425. 

See  also  note  to  State  em  rel.  Hill  v.  Dockery, 
63  L.R.A.  671,  on  Wftat  quesHons  the  Federal 
Supreme  Court  will  cofuider  when  reviewing 
the  judgmentB  of  etate  courte. 

The  effect  of  the  conquest  upon  the  power  of 
the  pueblo  of  San  Francisco  under  the  Mexican 
laws  to  make  a  valid  grant  of  pueblo  lands  is 
not  a  Federal  question,  where  its  solution  does 
not  depend  upon  any  congressional  legislation, 
«r  upon  the  treaty  of  Guadalupe  Hidalgo,  but 
Is  a  question  of  general  public  law.  San  Fran- 
cisco V.  Scott,  111  U.  S.  768,  28  L.  ed.  603,  4 
£up.  Ct  Rep.  688. 

The  issue  as  to  whether  one  of  the  two  Mexi- 
can grants  confirmed  by  the  United  States  under 
which  the  parties  respectively  claim  was  forged 
or  obtained  by  fraud  does  not  present  a  question 
respecting  right  or  title  under  the  treaty  of 
Guadalupe  Hidalgo  or  the  act  creating  a  special 
tribunal  for  the  determination  of  private  land 
dalma  California  Powder  Works  v.  Davis,  151 
U.  S.  389,  88  L.  ed.  206,  14  Sup.  Ct  Rep.  350. 

The  right  to  bring  questions  of  title  decided 
In  a  state  court  before  the  Supreme  Court  of 
the  United  States  is  not  one  of  the  immunities 
of  citizens  of  the  United  States.  Hence,  the 
proTlsion  of  the  act  of  Congress  admitting  the 
state  of  Louisiana  into  the  Union  on  an  equal 
footing  with  the  original  states  cannot  be  con- 
strued as  giving  appellate  jurisdiction  over  all 
questions  of  title  between  citizens  of  Louisiana. 
*^  In  any  case  such  jurisdiction  could  be  sup- 
posed to  be  given,'*  said  Mr.  Chief  Justice  Mar- 
•hall,  *'lt  might  be  where  an  act  of  Congress 
attempted  to  devest  a  title  which  was  vested 
under  the  pre-existing  government**  New  Or- 
leans V.  De  Armas,  0  Pet.  224,  0  L.  ed.  109. 

A  claim  that  title  to  real  property  was  se- 
cured by  the  compact  entered  Into  between  the 
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treaty  are  parts  of  the  su|>reme  law  of 
land,  of  which  all  courts  must  take  notii 

Head  Money  Cases  (Edye  v.  Robertson,) 
112  U.  S.  680,  28  L.  ed.  798,  5  Sup.  Ct. 
Rep.  247;  United  States  v.  Rauscher,  119 
U.  S.  407,  30  L.  e<L  425,  7  Sup.  Ct  Rep. 
234;  New  Orleans  v.  De  Armas,  9  Pet.  224^ 
9  L.  ed.  109. 

The  case  at  bar  can  be  readily  di«- 
tinguisbed  from  the  following  cases: 

Crystal  Springs  Land  d  Water  Co.  ▼. 
Los  Angeles,  82  Fed.  114,  177  U.  8.  L0», 
44  L.  ed.  720,  20  Sup.  Ct  Rep.  573:  PhU^ 
lips  V.  Mound  City  Land  d  Water  Asso,  124 
U.  S.  605,  31  L.  ed.  588,  8  Sup.  Ct.  Rep. 
657;  California  Powder  Works  v.  Daeis, 
151  U.  S.  389,  38  L.  ed.  206,  14  Sup.  Ct. 
Rep.  350 ;  New  Orleans  v.  De  Armas,  suprm. 


United  States  and  Georgia  for  the  ceMloo  e€ 
the  territory  in  which  the  land  lies  does  boC 
raise  a  Federal  question  where  the  claimants 
fall  to  prove  that  the  ancestor  or  person  under 
whom  they  claim  was  an  actual  settler  on  Octo- 
ber 27,  1795,  which  is  essential  to  bring  the 
within  the  terms  of  the  condition  In  the 
pact  on  which  they  rely.  Hickle  ▼.  Starksi,  1 
Pet.  94,  7  L.  ed.  67. 

The  claim  that  a  title  was  not  destroyed  by 
an  act  of  Congress  does  not  present  a  Federal 
question.  Menard  v.  Aspasia,  5  Pet.  505,  8  L. 
ed.  207. 

And  the  claim  that  a  lease  of  school  landa. 
made  under  the  laws  of  the  state,  was  Talid.  al- 
though in  direct  opposition  to  the  provislooa 
of  an  act  of  Congress,  where  no  right  Is  claincd 
under  the  Constitution  or  laws  of  the  United 
States,  presents  a  question  exclusively  for  the 
state  court.  Congdon  v.  Goodman,  2  Black. 
674,  17  L.  ed.  257. 

A  decision  by  a  state  court  that  the  statu- 
tory formalities  governing  tax  sales  were  fully 
observed  does  not  present  a  Federal  quest ta« 
which  will  sustain  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States,  wherv  tbs 
claim  is  not  that  the  statutes  were  unconstlto- 
tional,  but  that  the  manner  of  their  observasee 
was  not  due  process  of  law.  French  v.  Taylor, 
199  U.  S.  274,  ante,  189,  26  Sup.  Ct.  Rep.    ««. 

Where  a  state  court  only  applies  the  local 
laws  to  the  construction  of  a  title  to  land  aet 
up  under  Federal  law,  its  declsloo  cannot  te 
reviewed  by  the  Supreme  C6urt.  lIcDonoch  ▼. 
Millaudon,  3  How.  693,  11  L.  ed.  787. 

This  principle  applies  where  the  qucstftott 
involved  is  merely  one  as  to  the  boundary  of 
the  land.  Ibid.;  Moreland  v.  Page.  30  How. 
622,  16  L.  ed.  1009 ;  Lanfear  v.  Hunley,  4  WalL 
204,  18  L.  ed.  825. 

The  question  where  a  dividing  line  mits  Kw- 
tween  two  tracts  of  land  is  not  a  Federal  on*. 
Almonester  v.  Kenton.  9  How.  1,  18  L.  ed.  21. 

Whether  parol  proof  can  control  written,  or 
monuments  restrain  distances,  are  qncotioas 
which  depend  on  common- law  principles  or  tb« 
peculiar  laws  of  the  state;  and  the  dedsloa  of 
a  state  court  on  such  questions  is  not  rrrtew- 
able  in  the  United  States  Supreme  Court,  m^ 
thou^  the  land  la  held  under  title  conflnned  by 
the  United  States.  Doe  es  dtm.  Barbs rle  v. 
Mobile,  9  How.  461,  18  L.  ed.  212. 

Whether  or  not  the  courses  alleged  and  dis- 
tances set  forth  in  a  patent  from  the  Tnlte^ 

208  U.  S. 


1906. 


(yCovon  ▼.  Texas. 


This  court  has  juriBdietion  of  this  ,writ 
of  error. 

Cfrogan  ▼.  San  Franoisoo,  18  Cal.  590; 
Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed.  162. 

Mr,  Charles  X.  Bell  submitted  the  cause 
for  defendant  in  error.  Messrs.  Robert  V. 
Davidson  and  WUliam  E,  Hawkins  were  on 
his  brief: 

In  a  suit  in  a  district  court  of  the  state 
of  Texas  for  land  lying  witiiin  that  state, 
wherein  the  stste  of  Texas  is  plaintiff  and 
the  defendant  is  an  alien  and  a  subject  of 
the  United  Kingdom  of  Great  Britain  and 
Ireland  and  a  resident  of  the  state  of 
Tamaulipas,  in  the  Republic  of  Mexico,  the 
defendant  is  not  entitled  to  have  the  case 
removed  to  the  United  States  circuit  court. 


Postal  Teleg,  Cable  Oo.  t.  United  States 
{Postal  Teleg,  Cable  Co,  v.  Alabama)  155 
U.  S.  482,  39  L.  ed.  231,  15  Sup.  Ct.  Rep. 
192;  State  v.  O'Connor,  96  Tex.  492,  73  S. 
W.  1041,  74  S.  W.  899;  Garland  &  R.  Fed. 
Pr.  §  166. 

Whether  the  district  court  of  Travis  coun- 
ty, Texas,  or  the  district  court  of  the  county 
in  which  the  land  in  controversy  is  situated, 
alone  had  authority  to  try  and  determine 
the  question  of  title  to  said  land,  is  a  local 
or  state  question  upon  which  the  decisions 
of  the  courts  of  the  state  of  Texas  are  final, 
and  not  subject  to  review  in  this  court. 

Bacon  v.  Texas,  163  U.  S.  219,  41  L.  ed. 
137,  16  Sup.  Ct.  Rep.  1023;  Avery  v.  Pojh 
per,  179  U  S.  315,  46  L.  ed.  207,  21  Sup. 
Ot.  Rep.  94;  Telluride  Power  Transmission 


States  as  a  matter  of  fact  bring  the  eastern 
boundary  of  the  land  to  the  waters  of  the  Mis- 
Bissippi  river  is  not  a  Federal  qaestion,  where 
the  validity  of  the  grant  is  not  in  any  way 
eontroverted  or  drawn  in  question,  and  no  qaes- 
tion  Is  made  as  to  the  authority  of  the  govern- 
ment to  convey  the  land  to  the  water's  edge  if 
It  chooses  to  do  so.  Swerlngen  v.  St.  Louis, 
186  U.  S.  38,  46  L.  ed.  796,  22  Sup.  Ct.  Rep. 
669. 

So,  where  a  state  court  only  applies  the  local 
laws  to  a  controversy  respecting  alluvion  be- 
tween a  party  claiming  under  a  Spanish  land 
grant  recognized  and  sanctioned  by  Congress  as 
a  perfect  title  and  a  party  claiming  by  virtue  of 
an  act  of  Congress  conflrming  an  incomplete 
Spanish  concession,  its  decision  cannot  be  re- 
viewed by  the  Federal  Supreme  Court.  Ken- 
nedy V.  Hunt,  7  How.  686,  12  L.  ed.  829. 

The  claim  of  riparian  rights  and  ownership 
of  percolating  waters,  set  up  under  Mexican  and 
Spanish  grants,  confirmed  and  patented  under 
the  act  of  Congress  of  Ifarch  3,  1861  (9  Stat, 
at  L.  631,  chap.  41),  is  not  the  claim  of  a  title 
or  right  under  Federal  law.  Hooker  v.  Los 
Angeles,  188  U.  S.  314,  47  L.  ed.  487,  63  L.R.A. 
471,  23  Sup.  Ct.  Kep.  396. 

But  a  Federal  question  is  presented  by  an 
unsuccessful  contention,  in  an  action  to  recover 
possession  of  land,  that  a  proper  construction 
of  the  government  survey  and  patents  gives 
riparian  rights  covering  the  land  in  dispute, 
and  that  it  is  not  competent  to  overcome  such 
rights  by  evidence  affecting  the  legal  import  of 
the  plats  and  patents.  French-Glenn  Live  Stock 
Co.  V.  Springer,  185  U.  S.  47,  46  L.  ed.  800,  22 
Sup.  Ct.  Rep.  563;  French-Glenn  Live  Stock 
Co.  V.  Colwell,  186  U.  S.  54,  46  L.  ed.  804,  22 
Bap.  Ct.  Rep.  566. 

Whether  or  not  a  title  claimed  under  a  loca- 
tion of  school-land  warrants  under  a  state  law 
was  invalid  because  not  made  upon  vacant  and 
unappropriated  lands  within  the  meaning  of  the 
state  law  under  which  the  warrant  was  located 
is  not  a  Federal  question.  Athearn  v.  Poppe, 
25  Cal.  631. 

The  defense  of  the  state  statute  of  limitations 
has  no  connection  with  the  title,  and  the  Su- 
preme Court  of  the  United  States  cannot  re- 
vise the  state  court's  decree  in  that  respect, 
tjtie  V.  Arkansas,  22  How.  193,  16  L.  ed.  306. 
The  Judgment  of  a  state  court  denying  the 
right  of  possession  of  real  property  under  a 
title  founded  on  an  act  of  Congress,  which 
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rests  upon  the  ground  that  the  title  of  the  ad- 
verse party  under  a  tax  deed  was  made  good  by 
prescription  under  the  state  Constitution,  in- 
volves no  Federal  question  which  will  sustain 
a  writ  of  error  from  the  Supreme  Court  of  the 
United  States.  Corkran  Oil  &  Development  Co. 
V.  Amaudet  199  U.  S.  182,  ante,  143,  26  Sup. 
Ct.  Rep.  41. 

Whether  a  claim  of  title  under  a  United 
States  patent  is  barred  by  laches  is  not  a  Fed- 
eral question.  Pittsburgh  &  L.  A.  Iron  Co.  v. 
Cleveland  Iron  Min.  Co.  178  U.  S.  270,  44  L. 
ed    1066.  20  Sup.  Ct  Rep.  931. 

Whether  ^he  state  may  be  estopped  by  its 
acts,  silence,  and  acquiescence  from  asserting  a 
title  to  certain  lands  under  the  swamp-land 
grant  is  not  a  Federal  question.  Michigan  ea 
rel.  Atty.  Gen.  v.  Flint  &  P.  M.  R.  Co.  152  U. 
S.  363,  38  L.  ed.  478,  14  Sup.  Ct.  Rep.  586. 

Whether  a  county  is,  by  its  conduct,  estopped 
to  set  up  title  to  land  under  the  swamp-land 
act,  as  against  a  railroad  company,  is  not  a 
Federal  question,  where  the  validity  of  the 
county's  original  title  was  not  disputed  or  in- 
volved. Adams  County  v.  Burlington  &  M. 
River  R.  Co.  112  U.  S.  123,  28  L.  ed.  678,  5 
Sup.   Ct.  Rep.  77. 

And  the  validity,  in  ejectment  to  recover 
lands  confirmed  to  the  city  of  San  Francisco  by 
an  act  of  Congress,  of  the  defenses  of  the 
state  statute  of  limitations  and  the  transfer  of 
the  city's  title  to  defendant,  is  not  a  Federal 
question.  McStay  v.  Friedman,  92  U.  S.  723, 
23  L.  ed.  767. 

Whether  the  title  of  the  true  owner  of  lands 
in  California  is  extinguished  by  an  adverse 
possession  under  color  of  right  for  the  length 
of  time  which  would  be  a  bar  to  a  recovery  in 
ejectment  is  not  a  Federal  question.  Poppe  v. 
Langford,  104  U.  S.  770,  26  L.  ed.  922. 

Whether  a' person  has  a  legal  title  to  land  is 
purely,  a  local  question,  and  is  not  reviewable 
in  the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court.  Columbia 
Water  Power  Co.  v.  Columbia  Blectrlc  Street 
R.  Light  &  P.  Co.  172  U.  S.  476,  43  L.  ed.  621, 
19  Sup.  Ct.  Rep.  247. 

Whether  an  equitable  title  can  be  set  up  In 
bar  of  an  action  at  law  brought  by  the  holder 
of  a  legal  title,  to  recover  possession  of  land, 
is  a  question  of  state  law,  for  the  state  court 
alone  lo  decide.  Chouteau  v.  Gibson,  111  U.  S. 
200,  28  Lw  ed.  400,  4  Sup.  Ct  Rep.  340. 

Brror  in  the  admission  of  evidence  to  estab- 
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Co,  T.  Rio  Grande  Western  R.  Co.  187  U.  8. 
569,  47  L.  ed.  307,  23  Sup.  Ct.  Rep.  178; 
White  V.  Leovy,  174  U.  S.  91,  43  L.  ed. 
907,  19  Sup.  Ct.  Rep.  604. 

No  Federal  question  was  involved  in  the 
decision  of  the  state  courts  that  the  judg- 
ment of  March  13,  1872,  in  the  case  of 
Ruggles  v.  Texas,  under  which  the  defend- 
ant claims  the  land  in  controversy,  was 
Toid. 

White  V.  Leovy,  supra;  California  v. 
Eolladay,  169  U.  S.  416,  40  L.  ed.  202,  16 
Sup.  Ct.  Rep.  53;  Tellurtde  Power  Trans- 
mission  Co,  v.  Rio  Grande  Western  R,  Co, 
9upra;  Lynde  v.  Lynde,  181  U.  S.  183,  45 
L.  ed.  810,  21  Sup.  Ct.  Rep.  565;  Gulf  d 
B,  I*  R,  Co,  V.  Hewes,  183  U.  S.  67,  46  L. 
ed.    87,   22    Sup.    Ct.    Rep.   26;    Bacon   v. 


Teaofi,  163  U.  S.  219,  41  L.  ed.  137,  16  Sop. 
Ct.  Rep.  1023;  Quimby  v.  Boyd,  128  U.  S. 
489,  32  L.  ed.  503,  9  Sup.  Ct.  Rep.  147; 
Merced  Min,  Co,  v.  Boggs,  3  Wall.  310,  18 
L.  ed.  247;  Eastern  Bldg,  d  L,  A$so.  t. 
Ehaugh,  185  U.  S.  114,  46  L.  ed.  830,  22 
Sup.  Ct.  Rep.  566;  Taylor,  Jurisdiction,  |  249. 

The  questions  as  to  the  effect  to  be  grren 
to  the  judgment  of  January  8,  1862,  In  the 
case  of  Ruggles  v.  Texas,  and  aa  to  wbiefa 
of  the  recitals,  and  as  to  how  far  such  re- 
citals, in  said  judgment  are  binding  upoa 
the  sta;te  *of  Texas  upon  the  issue  of  oat- 
standing  title,  are  local  or  state  questloBs, 
and  the  judgment  of  the  supreme  court  of 
Texas  thereon  will  not  be  reviewed  by  this 
court,  no  Federal  question  being  involved. 

Hid,;  San  Francisco  v.  Itsell,  133  U.  S. 


lish  the  boundaries  of  a  Spanish  land  grant 
confirmed  by  act  of  Congress  cannot  be  reviewed 
In  the  Supreme  Court  of  the  United  States,  on 
writ  of  error  to  a  state  court.  But  when  evi- 
dence is  admitted  as  competent  for  this  pur- 
pose, and  it  is  sought  to  give  it  effect  for  other 
purposes,  which  involre  questions  over  which 
the  Supreme  Court  has  Jurisdiction,  then  the 
decision  of  the  state  court  on  the  effect  of  such 
evidence  may  be  considered  and  Its  judgment 
reversed  or  aiBrmed  in  a  similar  manner  as  If 
a  like  question  had  arisen  in  the  highest  court 
of  a  state  when  reviewing  the  proceedings  of  an 
Inferior  court.  Mackay  v.  Dillon,  4  How.  421, 
11  L.  ed.  1088. 

A  controversy  in  the  state  court  over  con- 
flicting claims  to  public  lands  which  depends 
upon  a  mixed  question  of  law  and  fact,  sub* 
mitted  to  the  trial  court  without  a  Jury,  is 
within  the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States,  where  the  facts 
giving  rise  to  the  controversy  call  for  the  con- 
struction of  congressional  legislation  to  give 
the  facts  effect.  Jourdan  v.  Barrett,  4  How. 
169,  11  L.  ed.  924. 

A  finding  of  a  state  court  that  when  a  com- 
mutation entry  under  the  homestead  laws  was 
allowed  neither  the  entryman  nor  the  land  of- 
ficers had  actual  knowledge  of  an  amendment 
to  the  Revised  Statutes  which  made  such  com- 
mutation premature  is  a  finding  of  fact,  and 
therefore  conclusive  on  the  Federal  Supreme 
Court,  on  writ  of  error  to  the  state  court.  Hill 
V.  McCord,  195  U.  S.  396,  49  L.  ed.  251,  26 
Sup.  Ct  Rep.  96. 

The  rule  that  a  real,  and  not  fictitious.  Fed- 
eral question  Is  essential  to  the  exercise  of  this 
jurisdiction  (see  div.  IV.  a  In  note  to  Apex 
Transp.  Co.  v.  Garbade,  62  L.R.A.  513,  on 
What  lidfudioations  of  state  courts  can  he 
hrought  up  for  review  in  the  Supreme  Court  of 
the  United  States  by  writ  of  error  to  those 
courts)  Is,  of  course,  applicable. 

Thns,  the  claim  that  the  action  of  surveyors 
for  the  Federal  government  in  segregating  and 
setting  apart  a  lake  by  meander  lines  from  the 
public  land,  and  the  approval  of  such  survey  by 
the  Conmiissioner  of  the  General  Land  Office, 
was  an  adjudication  by  the  Federal  govern- 
ment, by  its  authorised  officers  and  agents,  that 
■och  lake  Is  the  property  of  the  state,  and  not 
a  part  of  the  public  domain,  is  so  obviously 
without  foundation  that  a  denial  by  a  state 
court  of  the  sUte's  claim  of  title  to  the  bsd  of 


such  lake  cannot  be  reviewed  in  the  SupreoM 
Court  of  the  United  States.  Iowa  v.  Rood.  1S7 
U.  S.  87,  47  L.  ed.  86.  23  Sup.  Ct.  Rep.  40. 

There  Is  not  sufficient  foundation  for  the  coa- 
tention  that  the  sovereignty  of  the  state  of 
Iowa  over  the  bed  of  an  inland  lake  meandered 
by  the  Federal  government  depends  upon  tbe 
treaty  ceding  Louisiana  to  the  United  States,  or 
the  act  of  Congress  in  pursuance  thereof  ad* 
mitting  Iowa  into  the  Union  on  an  equal  foot- 
ing with  the  original  states,  to  render  the  deci- 
sion of  a  state  court  adverse  to  the  state's 
claim  of^  title  by  virtue  of  such  sovereign tf  re- 
viewable  in  the  Supreme  Court  of  the  United 
States.    Ihid. 

And  the  mere  averment  by  defendant,  in  aa 
action  by  a  patentee  of  public  land  to  recover 
possession,  that  his  possession  was  taken  witli 
a  view  to  entering  the  land  under  the  United 
States  homestead  laws,  does  not  so  raise  a 
nine  Federal  question  as  to  give  the  Snprei 
Court  of  the  United  States  Jurisdicti<»i  to 
view  a  decision  of  a  state  court  adrerse  to  such 
claim,  unless  there  is  some  reason  to  believe 
that  the  apparent  legal  title  transferred  by  tbe 
patent  was  wrongfully  conveyed,  and  that  tk9 
real  title  in  fact  remains  In  the  goremmenL 
Hamblin  v.  Western  Land  Co.  147  U.  8.  531,  37 
L.  ed.  267,  13  Sup.  Ct.  Rep.  363. 

Alleging  a  title  in  the  United  SUtes  by  way 
of  defense  in  ejectment  is  not  claiming  a  per* 
sonal  interest  affecting  the  subject  In  litigation, 
which  is  necessary  to  make  the  decision  of  a 
state  court  adverse  to  such  claim  subject  to  re- 
view in  the  Supreme  Court  of  the  United  Stateai 
Hale  V.  Gaines,  22  How.  144,  16  L.  ed.  264. 

A  person  who  has  no  interest  in  land  bat  a 
naked  possession  cannot  claim  the  protection  of 
an  act  of  Congress  so  as  to  present  a  Federal 
question.  Wynn  v.  Morris,  20  How.  8,  15  l» 
ed.  800. 

How  the  question  must  be  raised  tn  aad  d»> 
cided  by  the  state  court. 

See  also  note  to  Ifutnal  L.  Ina.  Co.  ▼.  Me- 
Grew,  63  L.R.A.  38. 

A  mere  claim  of  title  in  a  pleadlnc  witbovt 
indicating  the  source,  does  not  •nflcSsatly  te- 
dicate  that  title  la  claimed  nader  an  act  of 
Congress,  so  as  to  give  tbe  Snpreme  Osort  of 
the  United  SUtes  jurisdiction  to  rtrlaw  Um 
Judgment  of  a  state  court  denying  the  validity 
of  iodi  Mtle.     Tealer  t.   Wsihington   Oarte* 
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66,  33  L.  ed.  570,  10  Sap.  Ct.  Rep.  241; 
Thayer  v.  Spratt,  189  U.  S.  346,  47  L.  ed. 
846,  23  Sup.  Ct.  Rep.  676;  Clipper  Min.  Co, 
▼.  Eli  Mm.  d  Land  Co,  194  U.  S.  220,  48 
L.  ed.  944,  24  Sup.  Ot.  Rep.  632;  Semple  v. 
Hctgar,  4  Wall.  431,  18  L.  ed.  402;  Merced 
Min,  Co,  V.  Bogga,  3  Wall.  309,  18  L.  ed. 
247;  Jacks  v.  ^cfena,  115  U.  S.  288,  29  L. 
ed.  392,  6  Sup.  Ct.  Rep.  39;  East  Tennessee, 
V.  d  G,  R,  Co.  V.  Fraxier,  139  U.  S.  288, 
35  L.  ed.  196, 11. Sup.  Ct.  Rep.  517;  Minder 
V.  Georgia,  183  U.  S.  559,  46  L.  ed.  328,  22 
Sup.  Ct.  Rep.  224;  M'Kinney  v.  Carroll,  12 
Pet.  66,  9  L.  ed.  1002 ;  Maxwell  v.  Newhold, 
18  How.  511,  15  L.  ed.  506-  Crotoell  v. 
Randell,  10  Pet.  368,  9  L.  ed.  458. 

Whether  a  grant  should  be  presumed  is 
primarily  a  question  of  fact  for  a  jury,  or. 


in  the  absence  of  a  juiy,  for  the  trial  court. 
The  trial  court  having  found  against  the 
defendant  upon  that  issue,  and  its  judgment 
having  been  affirmed  by  the  supreme  court 
of  Texas,  that  question  is  not  open  for  re- 
view by  this  court. 

Crespin  v.  United  States,  168  U.  S.  218, 
42  L.  ed.  441,  18  Sup.  Ct.  Rep.  53;  Chavez 
V.  United  States,  175  U.  S.  563,  44  L.  ed. 
273,  20  Sup.  Ct.  Rep.  201;  Hays  v.  United 
States,  175  U.  S.  248,  44  L.  ed.  150,  20  Sup. 
Ct.  Rep.  80;  Paschal  v.  Dangerfield,  37 
Tex.  305 ;  2  White's  Recopilaci6n,  562. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

On  July  5,  1901,  the  state  of  Texas,  under 
the  authority  of  an  act  of  its  legislature. 


lilne,  146  U.  8.  646,  86  L.  ed.  1119,  13  Sap. 
Ct.  Rep.  190. 

An  allegation  In  an  answer  in  a  salt  In  a 
state  court  to  foreclose  a  deed  of  trust  that,  if 
any  lien  existed,  it  was  wholly  devested  by  cer- 
tain foreclosure  proceedings  In  a  Federal  court. 
Is  such  an  assertion  of  a  right  fmd  title  under 
an  authority  exercised  under  the  United  States 
as  gives  the  Supreme  Court  of  the  United  States 
jurisdiction  to  re-examine  the  final  Judgment 
of  the  state  court.  Pittsburgh,  C.  C.  &  St  L. 
B.  Co.  V.  Long  Island  Loan  &  T.  Co.  172  U.  8. 
493,  48  L.  ed.  528,  19  Sup.  Ct.  {tep.  288. 

The  objection  to  the  admission  in  evidence, 
to  show  defendant's  title,  of  a  certificate  of  a 
register  and  receiver  of  the  Land  Office,  which  I 
appeared  on  its  face  to  have  been  canceled  and 
reinstated  by  the  Land  Department,  does  not 
draw  the  validity  of  the  authority  of  that  de- 
partment in  question.  Cook  County  v.  Calumet 
ft  C.  Canal  &  Dock  Co.  138  U.  S.  635,  34  L.  ed. 
1110,  11  Sup.  Ct.  Rep.  435. 

A  decision  of  a  state  court  adverse  to  a 
elaim  of  title  founded  upon  a  pre-emption  en- 
try, although  rested  on  the  ground  that  such 
entry  was  obtained  by  fraud,  is  reviewable  in 
the  Supreme  Court  of  the  United  States  as  a 
decision  against  the  validity  of  an  authority 
exercised  under  the  United  States.  Lytle  t. 
Arkansas,  22  How.  193,  16  L.  ed.  306. 

A  decison  by  a  state  court  settling  a  bound- 
ary line  on  general  principles  of  law  amounts 
to  a  decision  against  a  right  set  up  under  the 
supposed  decision  of  the  register  and  receiver 
of  the  Land  Office  In  ejectment,  where  it  was 
claimed  that  the  boundaries  of  the  land  were 
settled  otherwise  by  such  officials  acting  under 
the  authority  of  acts  of  Congress.  Doe  ew  dem. 
Barbaric  v.  Mobile,  9  How.  451,  13  L.  ed.  212. 

A  Judgment  of  a  state  court  that  a  grant 
from  the  United  States  passed  no  right  or  title 
as  against  subsequent  deeds  from  the  state  in 
lands  below  high-water  mark  is  a  direct  ad- 
judication against  the  validity  of  a  right  or 
privilege  claimed  under  the  law  of  the  United 
States.  Sbively  v.  Bowlby,  162  U.  S.  1,  88  L. 
ed.  331,  14  Sup.  Ct.  Rep.  548. 

The  presence  of  a  question  respecting  the 
construction  and  application  of  the  congression- 
al legislation  as  to  swamp  and  over-flowed 
lands  gives  no  jurisdiction  to  the  Supreme 
Court  of  the  United  States  to  review  the  Judg- 
ment of  a  state  court  in  an  action  for  eject- 
ment, holding  defendants'  title  invalid  on  the 
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independent  ground  of  noncompliance  with  an 
act  of  the  state  legislature.  Leonard  v.  Vlcks- 
burg,  S.  &  P.  R.  Co.  lbs  U.  S.  416,  49  L.  ed. 
1108,  25  Sup.  Ct.  Rep.  750. 

No  decision  upon  the  validity  of  a  state's  ti- 
tle to  land  under  Federal  laws  is  so  neces.^^arily 
involved  in  a  Judgment  of  the  highest  state 
court  in  favor  of  a  pre-emption  claimant  over 
one  claiming  title  by  virtue  of  a  subsequent 
location  of  a  school-land  warrant,  under  a 
statute  of  the  state  authorizing  such  location 
upon  any  vacant  and  unappropriated  lands  be- 
longing to  tne  United  States  within  the  state, 
as  to  render  such  decision  reviewable  In  the 
Supreme  Court  of  the  Unitad  States,  where  the 
state's  title  under  the  Federal  laws  may  have 
been  perfect  when  the  location  was  made,  and 
yet  such  location  must  fail  under  the  terms  of 
the  state  statute,  because  not  made  upon  vacant 
and  unappropriated  lands.  Athearn  v.  Poppe, 
25  Cal.  631. 

A  Judgment  of  a  state  court  in  a  suit  to 
quiet  title,  which  rests  upon  a  decision  of  the 
question  where  a  dividing  line  runs  between 
two  tracts  of  land  covered  by  Spanish  grants, 
is  not  reviewable  by  the  Supreme  Court  of  the 
United  States,  although  the  defeated  party 
claimed  that  her  adversary's  title  was  avoided 
by  an  act  of  Congress.  Almonester  v.  Kenton, 
9  How.  1,  13  L.  ed.  21. 

Nor  is  such  Jurisdiction  aided  by  the  award 
of  a  perpetual  injunction  restraining  the  de- 
feated party  from  selling  the  land  covered  by 
the  other's  grant,  as  the  injunction  is  a  mere 
incident  to  the  final  adjudication  establishing  a 
right  to  real  property,  and  was  rather  in  execu- 
tion of  the  decree  than  a  substantial  part  of 
it.    Ibid, 

It  was  said  in  Udell  v.  Davidson,  7  How. 
769,  12  L.  ed.  907,  that  a  decision  of  a  state 
court  establishing  a  trust  in  a  pre-emption 
claim  created  by  contract  could  be  no  impeach- 
ment  of  the  grant  made  by  the  United  States, 
and,  hence,  would  give  no  Jurisdiction  to  the 
Supreme  Court  of  the  United  States. 

But  a  state-court  decree  that  a  patentee  from 
the  United  States  is  a  mere  trustee,  and  may 
be  restrained  from  prosecuting  ejectment  un- 
der his  patent,  is  a  decision  against  the  title 
asserted  under  such  patent,  and,  therefore,  re- 
viewable in  the  Supreme  Court  of  the  United 
States.  Baldwin  v.  SUrk,  107  U.  S.  463,  27 
L.  ed.  526,  2  Sup.  Ct  Rep.  473. 

A  decision  of  a  state  court  adverse  to  defend* 
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Oo.  T.  Rio  Grande  Western  R,  Co.  187  U.  8. 
569,  47  L.  ed.  307,  23  Sup.  Ct.  Rep.  178; 
White  V.  Leovy,  174  U.  S.  91,  43  L.  ed. 
907,  19  Sup.  Ct.  Rep.  604. 

No  Federal  question  was  involved  In  the 
decision  of  the  state  courts  that  the  judg- 
ment of  March  13^  1872,  in  the  case  of 
Rugglea  v.  Tewaa,  under  which  the  defend* 
ant  claims  the  land  in  controversy,  was 
void. 

White  V.  Leovy,  supra;  California  v. 
Holladay,  159  U.  S.  415,  40  L.  ed.  202,  16 
Sup.  Ct.  Rep.  53;  Tellurtde  Power  Trans- 
mission Co.  V.  Rio  Grande  Western  R,  Co, 
supra;  Lynde  v.  Lynde,  181  U.  S.  183,  46 
L.  ed.  810,  21  Sup.  Ct.  Rep.  565;  Gulf  d 
B,  /.  R,  Co.  V.  Hetoes,  183  U.  S.  67,  46  L. 
ed.    87,   22    Sup.    Ct.    Rep.   26;    Bacon   v. 


Tewofi,  163  U.  S.  219,  41  L.  ed.  137,  16  Sup. 
Ct.  Rep.  1023;  Quimby  v.  Boyd,  128  U.  S. 
489,  32  L.  ed.  503,  9  Sup.  Ct.  Rep.  147; 
Merced  Min.  Co.  v.  Boggs,  3  Wall.  310,  18 
L.  ed.  247;  Eastern  Bldg.  d  L.  Asso.  ▼. 
Ebaugh,  185  U.  S.  114,  46  L.  ed.  830,  22 
Sup.  Ct.  Rep.  566;  Taylor,  iJurisdiction,  |  249. 

The  questions  as  to  the  effect  to  be  given 
to  the  judgment  of  January  8,  1862,  in  the 
case  of  Ruggles  v.  Tewas,  and  as  to  which 
of  the  recitals,  and  as  to  how  far  such  re- 
citals, in  said  judgment  are  binding  upon 
the  staite  *of  Texas  upon  the  issue  of  out- 
standing title,  are  local  or  state  questions, 
and  the  judgment  of  the  supreme  court  of 
Texas  thereon  will  not  be  reviewed  by  this 
court,  no  Federal  question  being  involved. 

Ibid.;  San  Francisco  v.  Itsell,  133  U.  S. 


lish  the  boundaries  of  a  Spanish  land  grant 
conflrmed  by  act  of  Congress  canDot  be  reviewed 
In  the  Supreme  Court  of  the  United  States,  on 
writ  of  error  to  a  state  court.  But  when  evi- 
dence Is  admitted  as  competent  for  this  pur- 
pose, and  It  is  sought  to  give  it  elfect  for  other 
purpores,  which  Involre  questions  over  which 
the  Supreme  Court  has  Jurisdiction,  then  the 
decision  of  the  state  court  on  the  elfect  of  such 
evidence  may  be  considered  and  its  Judgment 
reversed  or  aflSrmed  in  a  similar  manner  as  if 
a  like  question  had  arisen  in  the  highest  court 
of  a  state  when  reviewing  the  proceedings  of  an 
Inferior  court.  Mackay  v.  Dillon,  4  How.  421, 
11  L.  ed.  1088. 

A  controversy  in  the  state  court  over  con- 
flicting claims  to  public  lands  which  depends 
upon  a  mixed  question  of  law  and  fact,  sub- 
mitted to  the  trial  court  without  a  Jury,  is 
within  the  appellate  Jurisdiction  of  the  Supreme 
Court  of  the  United  States,  where  the  facts 
giving  rise  to  the  controversy  call  for  the  con- 
struction of  congressional  legislation  to  give 
the  facts  elfect.  Jourdan  v.  Barrett,  4  How. 
169,  11  U  ed.  924. 

A  finding  of  a  state  court  that  when  a  com- 
mutation entry  under  the  homestead  laws  was 
allowed  neither  the  entryman  nor  the  land  of- 
ficers had  actual  knowledge  of  an  amendment 
to  the  Revised  Statutes  which  made  such  com- 
mutation premature  is  a  finding  of  fact,  and 
therefore  conclusive  on  the  Federal  Supreme 
Court,  on  writ  of  error  to  the  state  court.  Hill 
V.  McCord,  195  U.  S.  395,  49  L.  ed.  251,  25 
Sup.  Ct  Rep.  96. 

The  rule  that  a  real,  and  not  fictitious.  Fed- 
eral question  is  essential  to  the  exercise  of  this 
jurisdiction  (see  div.  IV.  a  in  note  to  Apex 
Transp.  Co.  v.  Garbade,  62  L.R.A.  518,  on 
What  adfudications  of  state  courts  can  he 
hroughi  up  for  review  in  the  Sftpreme  Court  of 
the  United  States  by  writ  of  error  to  those 
courts)  Is,  of  course,  applicable. 

Thus,  the  claim  that  the  action  of  surveyors 
for  the  Federal  government  in  segregating  and 
setting  apart  a  lake  by  meander  lines  from  the 
public  land,  and  the  approval  of  such  survey  by 
the  Commissioner  of  the  General  Land  Ofllce, 
was  an  adjudication  by  the  Federal  govern- 
ment, by  its  authorised  ofllcers  and  agents,  that 
■och  lake  Is  the  property  of  the  state,  and  not 
a  part  of  the  public  domain,  is  so  obviously 
without  foundation  that  a  denial  by  a  state 
court  of  the  sUte's  claim  oif  title  to  the  bed  of 
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such  lake  cannot  be  reviewed  In  the  Supreme 
Court  of  the  United  States.  Iowa  v.  Rood.  187 
U.  S.  87,  47  L.  ed.  86,  23  Sup.  Ct.  Rep.  49. 

There  Is  not  sufficient  foundation  for  the  con- 
tention that  the  sovereignty  of  the  state  of 
Iowa  over  the  bed  of  an  Inland  lake  meandered 
by  the  Federal  government  depends  upon  the 
treaty  ceding  Louisiana  to  the  United  States,  or 
the  act  of  Congress  in  pursuance  thereof  ad- 
mitting Iowa  into  the  Union  on  an  equal  foot- 
ing with  the  original  states,  to  render  the  deci- 
sion of  a  state  court  adverse  to  the  state's 
claim  o^  title  by  virtue  of  such  sovereignty  re- 
viewable In  the  Supreme  Court  of  the  United 
States.    Ibid. 

And  the  mere  averment  by  defendant,  in  an 
action  by  a  patentee  of  public  land  to  recover 
possession,  that  his  possession  was  taken  with 
a  view  to  entering  the  land  under  the  United 
States  homestead  laws,  does  not  so  raise  a  gen- 
uine Federal  question  as  to  give  the  Supreme 
Court  of  the  United  States  Jurisdiction  to  re> 
view  a  decision  of  a  state  court  adverse  to  such 
claim,  unless  there  is  some  reason  to  believe 
that  the  apparent  legal  title  transferred  by  the 
patent  was  wrongfully  conveyed,  and  that  thm 
real  title  In  fact  remains  in  the  government. 
Hamblin  v.  Western  Land  Co.  147  U.  S.  531,  3T 
L.  ed.  267,  13  Sup.  Ct.  Rep.  353. 

Alleging  a  title  in  the  United  States  by  waj 
of  defense  in  ejectment  is  not  claiming  a  per- 
sonal Interest  affecting  the  subject  in  litigation* 
which  is  necessary  to  make  the  decision  of  a 
state  court  adverse  to  such  claim  subject  to  re- 
view in  the  Supreme  Court  of  the  United  States. 
Hale  V.  Gahies,  22  How.  144,  16  L.  ed.  264. 

A  person  who  has  no  interest  in  land  but  a 
naked  possession  cannot  claim  the  protection  of 
an  act  of  Congress  so  as  to  present  a  Federal 
question.  Wynn  v.  Morris,  20  How.  8,  15  L^ 
ed.  800. 

How  the  question  must  be  raised  in  and  de- 
cided by  the  state  court. 

See  also  note  to  Mutual  L.  Ins.  Co.  v.  Me- 
Grew,  63  L.R.A.  88. 

A  mere  claim  of  title  in  a  pleading,  without 
indicating  the  source,  does  not  sufficiently  in- 
dicate that  title  is  claimed  under  an  act  of 
Congress,  so  as  to  give  the  Supreme  Court  of 
the  United  States  Jurisdiction  to  i^view  the 
Judgment  of  a  state  court  denying  the  validity 
of  soch  Mtle.     Tesler  t.   Waahington  Harbor 
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65,  33  L.  ed.  570,  10  Sup.  Ct.  Rep.  241; 
Thayer  v.  Spratt,  189  U.  S.  346,  47  L.  ed. 
845,  23  Sup.  Ct.  Rep.  576;  Clipper  Min.  Co, 
v.  Eli  Min,  d  Land  Co.  194  U.  S.  220,  48 
L.  ed.  944,  24  Sup.  Ot  Rep.  632;  Semple  v. 
Bagar,  4  Wall.  431,  18  L.  ed.  402;  Merced 
Min.  Co.  v.  Boggs,  3  Wall.  309,  18  L.  ed. 
247;  Jacks  v.  Belena,  115  U.  S.  288,  29  L. 
ed.  392,  6  Sup.  Ct.  Rep.  39;  East  Tennessee, 
V.  d  O.  R.  Co.  V.  Frazier,  139  U.  S.  288', 
35  L.  ed.  196, 11  Sup.  Ct.  Rep.  517;  Minder 
V.  Georgia,  183  U.  S.  559,  46  L.  ed.  328,  22 
Sup.  Ct.  Rep.  224 ;  M'Kinney  v.  Carroll,  12 
Pet.  66,  9  L.  ed.  1002;  Maxwell  v.  tJewhold, 
18  How.  511,  15  L.  ed.  506-  Crowell  v. 
Bandell,  10  Pet.  368,  9  L.  ed.  458. 

Whether  a  grant  should  be  presumed  is 
primarily  a  question  of  fact  for  a  jury,  or. 


in  the  absence  of  a  juiy,  for  the  trial  court. 
The  trial  court  having  found  against  the 
defendant  upon  that  issue,  and  its  judgment 
having  been  affirmed  by  the  supreme  court 
of  Teicas,  that  question  is  not  open  for  re- 
view by  this  court. 

Crespin  v.  United  States,  168  U.  S.  218, 
42  L.  ed.  441,  18  Sup.  Ct  Rep.  53;  Chaves 
V.  United  States,  175  U.  S.  563,  44  L.  ed. 
273,  20  Sup.  Ct.  Rep.  201 ;  Bays  v.  United 
States,  175  U.  S.  248,  44  L.  ed.  150,  20  Sup. 
Ct.  Rep.  80;  Paschal  v.  Danger  field,  37 
Tex.  305 ;  2  White's  Recopilaci6n,  562. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

On  July  5,  1901,  the  state  of  Texas,  under 
the  authority  of  an  act  of  its  legislature. 


Line,  146  U.  8.  646,  86  L.  ed.  1119,  18  Sup. 
Ct.  Rep.  190. 

An  allegation  in  an  answer  In  a  suit  in  a 
state  coart  to  forecloae  a  deed  of  trast  that.  If 
any  Hen  existed,  it  was  wholly  devested  by  cer- 
tain foreclosare  proceedings  In  a  Federal  court, 
is  such  an  assertion  of  a  right  fmd  title  under 
an  authority  exercised  under  the  United  States 
as  gives  the  Supreme  Court  of  the  United  States 
jurisdiction  to  re-examine  the  final  Judgment 
of  the  state  court.  Pittsburgh,  C.  C.  ft  St  L. 
R.  Co.  V.  Long  Island  Loan  &  T.  Co.  172  U.  8. 
493,  48  L.  ed.  528,  19  Sup.  Ct.  Rep.  288. 

The  objection  to  the  admission  in  evidence, 
to  show  defendant's  title,  of  a  certificate  of  a 
register  and  receiver  of  the  Land  Office,  which  I 
appeared  on  its  face  to  have  been  canceled  and 
reinstated  by  the  Land  Department,  does  not 
draw  the  validity  of  the  authority  of  that  de- 
partment in  question.  Cook  County  t.  Caiumet 
ft  C.  Canal  ft  Dock  Co.  138  U.  S.  635,  34  L.  ed. 
1110,  11  Sup.  Ct.  Rep.  435. 

A  decision  of  a  state  court  adrerse  to  a 
claim  of  title  founded  upon  a  pre-emption  en- 
try, although  rested  on  the  ground  that  such 
entry  was  obtained  by  fraud,  is  reviewable  In 
the  Supreme  Court  of  the  United  States  as  a 
decision  against  the  validity  of  an  authority 
exercised  under  the  United  States.  Lytle  t. 
Arkansas,  22  How.  193,  16  L.  ed.  306. 

A  decison  by  a  state  court  settling  a  bound- 
ary line  on  general  principles  of  law  amounts 
to  a  decision  against  a  right  set  up  under  the 
supposed  decision  of  the  register  and  receiver 
of  the  Land  Office  in  ejectment,  where  it  was 
claimed  that  the  boundaries  of  the  land  were 
settled  otherwise  by  such  officials  acting  under 
the  authority  of  acts  of  Congress.  Doe  e^  dem. 
Barbarle  v.  Mobile,  9  How.  451,  13  L.  ed.  212. 

A  judgment  of  a  state  court  that  a  grant 
from  the  United  States  passed  no  right  or  title 
as  against  subsequent  deeds  from  the  state  in 
lands  below  high-water  mark  is  a  direct  ad- 
judication against  the  validity  of  a  right  or 
privilege  claimed  under  the  law  of  the  United 
States.  Shively  v.  Bowlby,  152  U.  S.  1,  88  L. 
ed.  331,  14  Sup.  Ct.  Rep.  548. 

The  presence  of  a  question  respecting  the 
construction  and  application  of  the  congression- 
al legislation  as  to  swamp  and  over-fiowed 
lands  giTes  no  jurisdiction  to  the  Supreme 
Court  of  the  United  States  to  review  the  judg^ 
ment  of  a  state  court  in  an  action  for  eject- 
ment, holding  defendants'  title  InTalld  on  the 
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independent  ground  of  noncompliance  with  an 
act  of  the  state  legislature.  Leonard  v.  Vicks- 
burg,  S.  ft  P.  R.  Co.  lbs  U.  S.  416,  49  L.  ed. 
1108,  25  Sup.  Ct  Rep.  750. 

No  decision  upon  the  validity  of  a  state's  ti- 
tle to  land  under  Federal  laws  is  so  necessarily 
Uivolved  in  a  judgment  of  the  highest  state 
court  in  favor  of  a  pre-emption  claimant  over 
one  claiming  title  by  virtue  of  a  subsequent 
location  of  a  school-land  warrant,  under  a 
statute  of  the  state  authorizing  such  location 
upon  any  vacant  and  unappropriated  lands  be- 
longing to  the  United  States  within  the  state, 
as  to  render  such  decision  reviewable  in  the 
Supreme  Court  of  the  Unitad  States,  where  the 
state's  title  under  the  Federal  laws  may  have 
been  perfect  when  the  location  was  made,  and 
yet  such  location  must  fail  under  the  terms  of 
the  state  statute,  because  not  made  upon  vacant 
and  unappropriated  lands.  Atheam  v.  Poppe, 
25  Cal.  631. 

A  judgment  of  a  state  court  In  a  suit  to 
quiet  title,  which  rests  upon  a  decision  of  the 
question  where  a  dividing  line  runs  between 
two  tracts  of  land  covered  by  Spanish  grants, 
is  not  reviewable  by  the  Supreme  Court  of  the 
United  States,  although  the  defeated  party 
claimed  that  her  adversary's  title  was  avoided 
by  an  act  of  Congress.  Almonester  v.  Kenton, 
9  How.  1,  13  L.  ed.  21. 

Nor  is  such  jurisdiction  aided  by  the  award 
of  a  perpetual  injunction  restraining  the  de- 
feated party  from  selling  the  land  covered  by 
the  other's  grant,  as  the  injunction  Is  a  mere 
incident  to  the  final  adjudication  establishing  a 
right  to  real  property,  and  was  rather  in  execu- 
tion of  the  decree  than  a  substantial  part  of 
it.    Ibid. 

It  was  said  In  Udell  t.  Davidson,  7  How. 
769,  12  L.  ed.  907,  that  a  decision  of  a  state 
court  establishing  a  trust  in  a  pre-emption 
claim  created  by  contract  could  be  no  impeach- 
ment of  the  grant  made  by  the  United  States, 
and,  hence,  would  give  no  jurisdiction  to  the 
Supreme  Court  of  the  United  States. 

But  a  state-court  decree  that  a  patentee  from 
the  United  States  Is  a  mere  trustee,  and  may 
be  restrained  from  prosecuting  ejectment  un- 
der his  patent,  is  a  decision  against  the  title 
asserted  under  such  patent,  and,  therefore,  re- 
viewable In  the  Supreme  Court  of  the  United 
States.  Baldwin  v.  SUrk,  107  U.  S.  463,  27 
L.  ed.  526,  2  Snp.  Ct  Rep.  473. 

A  decision  of  a  state  court  adverse  to  defend* 
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filed  its  petition  in  the  district  court  of 
Travis  ooimty  against  Thomas  O'Conor,  to 
recover  possession  of  a  tract  of  over  19,000 
acres,  situated  in  Webb  county. 

The  defendant  appeared  and  filed  a  peti- 
tion for  removal  to  the  circuit  court  of  the 
United  States,  on  the  ground  that  he  was  an 
alien,  domiciled  in  the  Republic  of  Mexico. 
[607]  The  removal  *wa8  claimed  under  subsection 
1  of  $  639,  Revised  SUtutes  (U.  S.  Comp. 
Stat.  1901,  p.  520),  but,  as  said  by  Mr.  Chief 
Justice  Waite,  d^ivering  the  opinion  of  the 
court,  in  Baltimore  d  O.  R,  Co.  v.  Bates, 
119  U.  S.  464,  467,  30  L.  ed.  436,  438,  7  Sup. 
Ct.  Rep.  285:  ''Subsections  1  and  2  of  § 
639  were  repealed  by  the  act  of  1875  (18 
Stat,  at  L.  470,  chap.  137,  U.  S.  Oomp.  Stat. 
1901,  p.  508),  Hyde  v.  RuhU,  104  U.  S.  407, 
26  L.  ed.  823;  King  v.  Cornell,  106  U.  S. 
895,  398,  27  L.  ed.  60,  61,  1  Sup.  Ct.  Rep. 
313;  Holland  V.  Chmmbera,  110  U.  S.  59, 
28  L.  ed.  70,  3  Sup.  Ct.  Rep.  427;  Ayera  v. 
Watson,  113  U.  S.  594,  28  L.  ed.  1093,  5 
Sup.  Ct.  Rep.  641." 

Further,  in  Fisk  v.  Henarie,  142  U.  S. 
459,  466,  35  L.  ed.  1079,  1082,  12  Sup.  Ct. 
Rep.  207,  it  was  held  that  the  purpose  of 
the  act  of  March  3,  1887  (24  SUt.  at  L. 
552,  chap.  373),  as  corrected  by  the  act  of 
August  13,  1888  (25  Stat,  at  L.  433,  chap. 
866,  U.  S.  Comp.  Stat.  1901,  p.  508),  was 
to  restrict  the  jurisdiction  pf  the  circuit 
courts,  and  it  was  said  (p.  468,  L.  ed.  p. 
1082,  Sup.  Ct.  Rep.  p.  210) : 

"The  repealing  clause  in  the  act  of  1887 
does   not  specifically  refer   to   these  prior 


acts,  but  declares  that  'all  lawi  and 
of  laws  in  conflict  with  the  provisioiifl  of  thi» 
act  be,  and  the  same  are  hereby,  repealed.' 
The  provisions  relating  to  the  subject-matter 
under  consideration  are,  however,  so  compre- 
hensive, as  well  as  so  variant  from  those  of 
the  former  acts,  that  we  think  the  intentloa 
to  substitute  the  one  for  the  other  is  neeee- 
sarily  to  be  inferred,  and  must  prevmlL" 

See  also  Smith  v.  Lyon,  133  U.  S.  315, 
33  L.  ed.  635,  10  Sup.  Ct.  Rep.  303;  Sham 
V.  Quincy  Min.  Co.  {Ex  parte  Shaw)  145 
U.  S.  444,  36  L.  ed.  768,  12  Sup.  Ct,  Rep. 
935;  Martin  v.  Baltimore  d  O.  R.  Co.  (Ger- 
ling  V.  Baltimore  &  0.  R.  Co.)  151  U.  & 
673,  38  L.  ed.  311,  14  Sup.  Ct.  Rep.  533; 
Tennessee  v.  Union  d  Planters*  Bank,  152 
U.  8.  454,  38  L.  ed.  511,  14  Sup.  Ct.  Rep. 
654;  Hanrick  v.  Banrick,  153  U.  S.  192,  38 
L.  ed.  685,  14  Sup.  Ct.  Rep.  835;  Mexicmm 
Nat,  R.  Co.  V.  Davidson,  157  U.  &  201,  39 
L.  ed.  672,  15  Sup.  Ct  Rep.  563;  JTmomH 
P,  R.  Co.  V.  Fitzgerald,  160  U.  a  556,  40  Li. 
ed.  536,  16  Sup.  Ct.  Rep.  389;  Wabash  West- 
ern R.  Co.  V.  Brow,  164  U.  S.  271,  41  U 
ed.  431,  17  Sup.  Ct.  Rep.  126. 

It  is  clear  from  these  authorities  that  tbe 
petition  for  removal,  which,  as  will  appear, 
presented  the  only  definite  Federal  question, 
was  rightfully  denied. 

Thereupon  the  defendant  filed  an  answer 
containing  several  defenses;  a  claim  of  title 
imder  and  by  virtue  of  a  grant  made  in  the 
year  1767,  by  the  government  of  Spain  to 
Joaquin  Galan;  a  decree  of  the  district 
court  of  Webb  county  on  Biarch  13,  1872,  in 


ant's  claim  of  title  under  a  congressional  land 
grant  Is  reviewable  in  the  Supreme  Court  of 
the  United  States,  although  the  answer  dis- 
closes certain  proceedings  In  the  Land  Depart- 
ment In  which  It  was  decided  that  the  land  in 
question  was  exempted  from  the  grant,  where 
such  proceedings  were  set  up  merely  by  way 
of  answer  to  plalutllTs  claim  that  such  decision 
was  controlling  In  his  favor.  Northern  P.  R. 
Co.  V.  Colbum,  164  TJ.  8.  883,  41  L.  ed.  479, 
17  Sup.  Ct  Rep.  98. 

A  writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  the  highest  court  of 
Tennessee  cannot  be  maintained  on  the  theory 
that  the  decision  of  the  latter  court  In  favor 
of  a  person  claiming  title  to  land  under  the 
state  of  North  Carolina,  and  against  one  claim- 
ing under  the  state  of  Tennessee,  was  against 
eluier  the  compact  between  these  states  grant- 
ing to  the  state  of  Tennessee  the  right  re- 
served by  the  state  of  North  Carolina,  In  a 
cession  of  land  to  the  United  States,  of  perfect- 
ing titles  where  entries  had  been  made,  or  the 
act  of  Congress  assenting  to  such  compact,  and 
making  a  cession  of  the  land  In  question  to  the 
state  of  Tennessee  on  several  conditions,  one 
of  which  respects  all  existing  claims  to  lands 
under  the  state  of  North  Carolina.  Williams 
T.  Norrls.  12  Wheat.  117,  6  L.  ed.  671.  The 
court  said  that.  If  the  title  in  question  was 
valid  according  to  the  laws  of  North  Carolina, 
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then  the  decision  in  Its  favor  was  in  paranaar* 
of  such  compact:  and  that,  if  the  act  of  Con- 
gress had  any  Influence  In  the  case,  the  Utle 
for  the  benefit  of  which  It  was  Intended  bad 
prevailed;  and  that,  consequently,  neither  tb« 
compact  nor  the  statute  could  have  been  vV>- 
lated. 

A  decision  of  a  state  court  supportlac  a 
French  title  to  land  to  the  extent  of  the  irrant 
supports  the  claim  to  the  same  extent  that  tb« 
treaty  with  France  of  1803  protected  It  sad 
Is,  therefore,  not  against  the  title  or  right  aet 
up  under  such  treaty,  and,  hence,  cannot  be  re- 
viewed by  the  Supreme  Court  of  the  roltfd 
States.  McDonogh  v.  Mlllaudon,  S  How.  «t»X 
11   L.  ed.   787. 

A  decision  of  a  state  court  in  a  controrrnj 
between  parties  claiming  title  to  the  mmmt 
tract  of  land  under  different  Spanish  grants 
against  defendant's  claim  that  plaintllTs  grant 
was  not  protected  by  the  act  of  Congreas  of 
March  26,  1804,  cannot  be  reviewed  by  tb* 
Supreme  Court  of  the  United  States,  vberc  tbt 
court  found  that  no  interference  existed  Iw- 
tween  the  tracts  of  land  covered  by  tbe  paper 
titles  of  the  contestlnj^  parties,  as  tbe  defmd- 
ant,  having  no  opposing  title  to  tbe  Und  la 
dispute,  could  not  be  injured  by  the  optslne 
expressed  as  to  the  plalntlfrs  title.  AhaoMttr 
V.  Kenton,  supra. 
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a    suit   for  oonfinnation  of  title,   wherein 
Daniel  Ruggles,  claiming  to  be  the  owner  of 
Ithe  grant  to  *Galan,  was  plaintiff  and  the 
state  of  Texas  defendant,  prosecuted  under 
and  by  virtue  of  an  act  of  the  legislature  of 
Texas  approved  February  11,  1860;  a  con- 
firmation of  this  decree  by  an  act  of  the  leg- 
islature of  Texas  of  April  4,  1881 ;  title  by 
adverse  possession  imder  claim  of  right  and 
title  for  a  period  of  more  than  ninety-six 
years;  title  by  estoppel,  in  that  the  state  of 
Texas   was  estopped  by   long   acquiescence 
from  questioning  the  decree  of  the  district 
court  of  Webb  county  of  March  13,  1872; 
title  under  and  by  virtue  of  a  decree  of  the 
district  court  of  Webb  county,-  Texas^  ren- 
dered on  January  8,  1862;  and  a  claim  of 
outstanding  title  in  the  settlers  of  the  town 
of   Palafox,  or  their  heirs  or  assigns,   as 
shown  by  the  recitals  in  the  last-mentioned 
decree. 

The  case  was  tried  by  the  court  without  a 
jury,  which  rendered  a  judgment  in  favor 
of  the  state.  From  this  judgment  the  de- 
fendant prosecuted  an  appeal  to  the  state 
court  of  civil  appeals,  which  reversed  the 
judgment  of  the  trial  court  and  ordered  a 
judgment  for  the  defendant.  This  judgment 
was  taken  to  the  supreme  court  of  the  state, 
which  reversed  the  judgment  of  the  court 
of  civil  appeals,  and,  sustaining  the  decision 
of  the  trial  court,  entered  a  judgment  in 
favor  of  the  state. 

It  is  obvious  tnat  most  of  the  questions 
raised  by  the  defenses  are  of  a  purely  local 
nature,  involving  no  Federal  right.     Some 
explanation  may,  however,  be  proper  in  ref- 
erence to  the  decrees  of  the  Webb  county  dis- 
trict court.    The  record  is  somewhat  obscure, 
but  we  take  the  facts  to  be  as  stated  in  the 
opinions  of  the  court  of  civil  appeals  and 
the  Supreme  Court.     Under  the  law  of  1860 
Daniel  Ruggles  instituted  two  suits  in  the 
district  court  of  Webb  county  for  confirma- 
tion of  title  to  separate  tracts  of  land,  one 
designated  as  tne  Palafox  and  the  other  as 
the  Balconcitas   tract.     One  suit  came  to 
trial  on  January  8,  1862,  and  resulted  in  a 
decree  in  favor  of  Ruggles  and  a  confirma- 
tion of  nis  title  to  a  large  tract  of  land.    In 
1869  a  motion  was  filed  by  him,  seeking  a 
construction  and  modification  of  this  decree 
9] of  January  8,  1862,  but  it  was  •overruled. 
In  1871  the  other  suit  was  dismissed  for 
want  of   jurisdiction.     The   same  year   he 
made  a  motion  iO  redocket  the  two  cases, 
which  was  granted,  and  at  the  same  time 
he  filed  a  petition  in  which  he  sought  to 
have  the  decree  of  186?  set  aside  and  a  con- 
firmation of  title  of  beth  the  tracts,  but,  'H 
March  9,  1872,  these  motions  were  refuse. 
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On  March  12,  1872,  he  filed  in  the  same 
court  another  petition  seeking  to  set  aside 
the  decree  of  January  8,  1862.  This  motion 
was  sustained.  On  March  13,  1872,  Rug- 
gles filed  an  amended  petition,  in  which  he 
sought  confirmation  of  title  to  both  tracts, 
and  upon  this  a  decree  was  the  same  day  en- 
tered in  favor  of  Ruggles.  The  land  which 
was  covered  by  the  decree  of  1862  was  pat- 
ented to  Ruggles,  and  the  state  has  not 
since  questioned  the  validity  of  the  decree 
or  Ruggles's  title.  The  land  in  controversy 
here  is  located  entirely  in  that  portion  of 
the  grant  which  the  court,  in  its  decree  of 
1862,  declined  to  confirm  in  favor  of  Rug- 
gles, but  is  included  in  that  which  purports 
to  have  been  confirmed  by  the  decree  of 
March  13,  1872.  The  suits  originally 
brought  by  Ruggles  were  authorized  by  spe- 
cial statute,  to  wit,  the  afst  of  the  legisla- 
ture passed  February  11,  1860.  That  act 
expired  by  its  own  limitations  in  1865,  and, 
as  the  supreme  court  of  the  state  held,  the  ■ 
district  court  had  thereafter  no  power  to 
set  aside  the  decree  of  January  8,  1862,  or 
to  enter  the  decree  of  March  13,  1872.  The 
construction  of  the  state  statute  and  the 
power  which  it  gave  to  the  district  court 
of  Webb  county,  and  the  length  of  time  for 
the  exercise  of  that  power,  are  matters  aris- 
ing under  state  law,  and  the  decision  of  the 
supreme  court  of  the  state  is  conclusive  up- 
on us  and  presents  no  question  arising  under 
the  Federal  Constitution.  So  the  alleged 
confirmation  of  the  decree  of  March  13,  1872, 
by  an  act  of  the  legislature  of  1881,  is  also 
a  question  arising  in  the  construction  of  a 
state  statute.  The  supreme  court  held  that 
it  applied  only  to  those  decrees  which  were 
rendered  while  the  Webb  county  district 
court  had  authority  under  the  special  stat- 
ute, and  did  not  apply  to  those  which  that 
court  assumed  to  render  thereafter. 

*So  far  as  any  defense  is  based  upon  the[510J 
grant  made  by  the  government  of  Spain  in 
the  year  1767,  it  involves  no  question  of  a 
Federal  nature.  Neither  the  validity  nor 
construction  of  any  treaty  of  the  United 
States,  nor  the  validity  of  the  grant,  were 
challenged.  Indeed,  it  may  be  observed  that 
during  the  progress  of  the  case  in  the  sev- 
eral state  courts  no  appeal  was  made  to  the 
Federal  Constitution,  or  to  any  acts  of  Con- 
gress save  the  one  providing  for  the  removal 
of  cases  from  state  to  Federal  courts. 

It  is  apparent  that  the  only  Federal  ques- 
tion which  was  presented,  to  wit,  the  right 
of  removal,  was  correctly  decided,  and,  there- 
fore, ihe  judgment  of  the  District  Court  is 
affirmed. 
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JOHN  W.  MoDONALD,  Receiver,  etc,  Appi., 

CHAUNCET    DEWEt    et   al.   Executors, 

(No.  220.) 


CHAUNCEY    DEWEY    et    al.    Executors. 

Appta,, 

V. 

JOHN   W.  MoDONALD,  Receiver,    et    oZ. 

(No.  530.) 

(See  8.  C.  Reporter's  e<L  610-542.) 

!•  National  bank*— stoekliolder's  lia- 
bility—colorable  transfer.^A  colorable 
transfer  of  shares  of  stock  in  a  national  bank, 
made  for  the  lieneflt  of  the  registered  owner, 
cannot  relieve  the  latter  from  his  liability 
under  U.  S.  Bev.  Stat,  f  5151,  U.  S.  Comp. 
Stat.  1901,  p.. 8465,  as  a  shareholder,  for 
the  debts  of  the  bank. 

S.  National  banks— etoekbolder's  lia- 
bility—sale  to  irreaponaible  vendee.— 
A  stockholder  in  a  national  bank  cannot 
evade  his  liability  under  U.  S.  Rev.  Stat  f 
5151,  for  the  debts  of  the  bank,  by  a  trans- 
fer of  his  sliares  of  stock  to  a  person  finan- 
cially irresponsible,  provided  he  knew  or 
should  have  known  at  the  time  that  the  bank 
was  then  insolvent. 

S*  B-vidence— burden  of  proof— inaol- 
▼ency  of  -vendee  of  national  bank 
stock.—  One  who  relies  upon  a  sale  of  shares 
of  stock  in  a  national  bank,  made  with 
knowledge  of  its  insolvency,  to  escape  his 
liability  as  a  shareholder  under  17.  S.  Re?. 
Stat  f  5151,  for  the  debts  of  the  bank,  has 
the  burden  of  proving  that  the  vendee  was 
financially  responsible  to  the  extent  of  the  as- 
sessment 

4.  National  banks— stockbolder's  lia- 
bility-^ale  to  irresponsible  -vendee- 
One  who,  with  knowledge  of  the  insolvency 
of  a  national  bank,  transfers  his  stock  to  an 
Irresponsible  vendee  with  Intent  to  evade  his 
liability  under  U.  S.  Rev.  SUt  f  5151,  for 
the  debts  of  the  bank,  can  only  be  held  respon- 
sible for  the  unsatisfied  debts  existing  when 
the  fraudulent  transfer  was  made,  in  view 
of  the  requirement  of  f  5210  (U.  S.  Comp. 
Stat  1901,  p.  3408),  that  the  list  of  the 
names  and  residences  of  all  the  shareholders 
and  the  number  of  shares  held  by  each  be 
kept  by  the  bank,  subject  to  the  inspection 
of  all  shareholders  and  creditors,  and  of  the 
provision  of  f  5189  (U.  S.  Comp.  Stat  1901, 
p.  3461),  that  every  person  becoming  a  share- 
holder by  a  transfer  of  shares  to  himself 
shall  succeed  to  all  the  rights  and  liabilities 
of  the  prior  holder  of  such  shares,  and  that 
no  change  shall  be  made  in  the  articles  of 
association  by  which  the  rights,  remedies, 
or  securities  of  the  existing  creditors  of  the 
association  shall  be  Impaired. 

[Nos.  220,  530.] 

Non. — Ab  to  who  ore  liohle  tft  ehoreholdere 
§m  national  hanko — see  note  to  Beal  t.  Essex 
Sav.  Bank,  15  C.  C.  A.  180. 
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APPEAL  and  CROSS  APPEAL  from  tii« 
United  States  Circuit  Court  of  Appeal* 
for  the  Seventh  Circuit  to  review  a  decree 
reversing  a  decree  of  the*  Circuit  Court  for 
the  Northern  District  of  Illinois,  and  re- 
manding the  case  to  that  court  with  diree- 
tions  to  enter  a  decree  holding  liable  for 
the  debts  of  a  national  bank  the  estate  of  a 
person  whose  shares  stood  in  the  name  of 
an  agent,  and  exonerating  his  estate  from 
any  liability  upon  such  shares  as  had  beea 
transferred  by  him.  Reversed  on  the  latter 
point,  and  remanded  to  the  Circuit  Court 
for  further  proceedings. 

See  same  case  below,  67  C.  C.  A.  408,  134 
Fed.  528. 


Statement  by  Mr.  Justice  Browms 

The  first  of  these  cases  was  an  appeal 
from  a  decree  of  the  circuit  court  of  appealsi, 
rendered  in  a  case  wherein  John  W.  McDqb- 
aid,  receiver  of  the  First  National  Bank  of 
Orleans,  Nebraska,  was  complainant,  and 
Charles  P.  Dewey  and  others  were  defend- 
ants, reversing  a  decree  of  the  circuit  court 
for  the  northern  district  of  Illinois,  and 
remanding  the  case  to  that  court  with  di- 
rections to  enter  a  decree  against  Dewey  for 
his  full  assessment  on  twenty-five  shares  of 
stock  of  the  First  National  Bank,  and  lor 
interest  thereon. 

The  second  case  is  a  cross  appeal  bj 
Chauncey  Dei»ey  and  his  co-executor  frooi 
the  same  decrtse. 

Charles  P.  Dewey  having  died  pending  the 
litigation,  the  suits  were  revived  in  the 
name  of  Chauncey  Dewey  and  Charles  T. 
Killen,  executors  of  his  will. 

The  original  was  a  bill  in  equity  to  en- 
force an  assessment  of  $86  a  share  on  105 
shares  of  stock  of  the  First  National  Bank 
of  Orleans,  Nebraska,  which  failed  on  May 
20,  1897.  These  shares,  having  been  orig^ 
inally  owned  by  Charles  P.  Dewey,  were  sold 
by  him  in  December,  1804,  and  in  January, 
1895.  Eighty  shares  were  duly  transferred 
on  the  books  of  the  bank  within  a  few  weeks 
after  the  sale.  The  remaining  twenty-five 
shares  had  been  previously  transferred  by 
Dewey  to  his  agent,  Frederick  L.  JewtCt, 
who  was  admitted  to  be  irresponsible*  and 
stood  on  the  books  of  the  bank  in  the  name 
of  Jewett  when  the  bank  went  into  tW 
hands  of  a  receiver,  on  May  20,  1897,  al- 
though they  had  been  sold  by  Dewey.  TVs 
bill  alleged  that  Hedlund,  the  original  re- 
oeiver  (linoe  sapersedad  bj  MoDoaald,  *t^{flll 
present  receiver),  was  appointed  and  took 
possession  on  June  5,  1897,  a  fortnight  altar 
the  failure  of  the  bank ;  that  on 
14,  1897,  the  ComptroUer  laiad  aa 
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ment  of  $86  a  share  upon  the  capital  stock ; 
that  on  May  8,  1894,  Charles  P.  Dewey  was 
the  owner  of  105  shares  of  stock,  and  was 
registered  as  such;  that  the  bank  was  then, 
and  continuously  remained,  insolvent;  that 
this  insolvency  was  known  to  Dewey,  who, 
on  that  day,  May  8,  assigned  ninety-five  of 
these  shares  to  the  defendant  Jewett,  who 
was  wholly  irresponsible;  that  the  transfer 
was  colorable  only,  and  made  for  the  sole 
purpose  of  evading  Dewey's  liability  as  a 
stockholder ;  that  Jewett  thereafter,  at  vari- 
ous tiroes,  transferred  eighty  of  the  ninety- 
five  shares  to  the  several  other  defendants, 
and  that  on  January  3,  1895,  Dewey  trans- 
ferred his  remaining  ten  shares  to  Jewett, 
so  that  at  the  time  the  bank  failed  said  105 
shares  were  registered  on  the  books  of  the 
bank  in  the  names  of  the  several  trans- 
ferees ;  that  the  several  transfers  were  made 
at  a  time  when  the  bank  was  insolvent,  and 
known  by  Dewey  to  be  so,  for  the  purpose  of 
evading  his  liability  for  assessments,  and  to 
irresponsible  persons. 

The  answer  of  Dewey  contained  a  general 
denial  of  all  material  allegations,  and  set  up 
that  the  transfers  were  outright  and  for  the 
par  value  of  the  stock;  that  he  had  sold  all 
his  stock,  and,  with  the  exception  of  the 
twenty-five  shares,  all  transfers  had  been 
made  on  the  books  of  the  bank  prior  to  its 
suspension. 

The  circuit  court  found  that  the  sales  of 
stock  were  all  made  through  Jewett,  who 
acted  merely  as  the  agent  of  Dewey  and 
had  no  interest  in  the  stock,  but  held  it  for 
Dewey  in  his  name;  that  the  bank  failed 
about  two  years  and  five  months  after  the 
sale  by  Dewey ;  that  the  bank  was  insolvent 
in  December,  1894,  and  January,  1895,  at 
the  time  Dewey  sold  the  105  shares,  and 
that  Dewey,  who  was  vice  president  of  the 
bank  from  1892  to  1895,  knew,  or  ought  to 
have  known,  that  fact;  that  three  certifi- 
cates, aggregating  twenty-five  shares,  were 
not  transferred  on  the  books  of  the  bank, 
and  still  stood  in  the  name  of  Jewett  when 
the  bank  suspended;  that  the  claims  of  the 
creditors  of  the  bank,  who  were  such  when 
I] Dewey  sold  his  *stock  and  remained  such  at 
the  time  of  the  failure,  aggregated  $11,- 
839.15,  of  which,  however,  only  $2,787.97  re- 
mained unsatisfied,  and  that  of  this  the  rat- 
able share  of  Dewey  was  $585.48,  for  which 
sum  a  decree  was  rendered. 

On  appeal  by  the  receiver  to  the  circuit 
court  of  appeals  the  decree  of  the  circuit 
court  was  reversed  and  a  new  decree  di- 
rected to  be  entered  for  the  full  amount  of 
the  assessment  on  the  twenty-five  shares 
standing  in  the  name  of  Jewett  at  the  time 
of  the  failure;  that  as  to  the  eighty  shares 
there  could  be  no  recovery,  although  the 
bank  was  insolvent  at  the  time  of  the  sale 
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of  the  stock,  and  was  known  to  be  insolvent, 
and  the  transfer  was  made  for  the  purpose 
of  evading  liability;  but  that  there  could 
be  no  recovery  without  proof  of  the  addi<> 
tional  fact  that  the  several  transferees  were 
likewise  insolvent;  that,  as  to  the  twenty- 
five  shares,  Dewey  remained  liable,  as  he 
had  not  surrendered  the  certificate  to  the 
bank  or  given  the  oflicers  such  data  as  to 
enable  them  to  make  such  transfer  on  its 
books.  The  case  was  remanded  to  the  circuit 
court,  with  directions  to  render  a  decree 
against  Dewey  for  his  full  assessment  on 
twenty-five  shares.  From  this  decree  both 
parties  appealed  to  this  court. 

Mr.  Frank  M.  Hall  argued  the  cause, 
and,  with  Messrs.  Roscoe  Pound  and  E.  E. 
Prussing,  filed  a  brief  for  the  receiver: 

Upon  proof  of  insolvency  of  the  bank  at  / 
the  time  of  the  assignment,  knowledge  there- 
of by  Dewey  at  that  time,  and  that  the 
purpose  and  intent  of  the  transfer  was  to 
escape  his  liability  upon  the  stock  in  an 
insolvent  bank,  a  decree  should  be  rendered 
for  the  full  assessment  on  105  shares. 

Stuart  V.  Hayden,  169  U.  S.  1,  42  L.  ed. 
639,  18  Sup.  Ct.  Rep.  274 ;  Earle  v.  Carson, 
188  U.  S.  42,  47  L.  ed.  373,  23  Sup.  a.  Rep. 
254;  Cfermania  Nat.  Bank  v.  Case,  99  U. 
S.  632,  25  L.  ed.  450;  Bowden  v.  Johnson 
{Adams  v.  Johnson)  107  U.  S.  251,  27  L. 
ed.  388,  2  Sup.  Ct.  Rep.  246. 

The  purpose  of  the  statutory  provision 
as  to  sale  of  the  stock  is  to  permit  sale  of 
stock  in  a  solvent  bank,  not  to  permit 
evasion  of  liability  upon  stock  in  a  bank 
known  to  be  insolvent;  ajid  the  statute 
should  be  construed  accordingly. 

Germania  Nat.  Bwnk  v.  Case,  99  U.  S. 
628,  25  L.  ed.  448;  Bowden  v.  Johnson 
{Adams  v.  Johnson)  supra;  Stuart  v.  Hay- 
den,  18  C.  C.  A.  618,  36  U.  S.  App.  462, 
72  Fed.  402. 

The  liability  of  a  stockholder  in  a  na- 
tional bank  is  contractual  in  its  nature. 

Richmond  v.  Irons,  121  U.  S.  27,  30  L.  ed. 
864,  7  Sup.  Ct.  Rep.  788;  First  Nat.  Bank 
V.  Hawkins,  174  U.  S.  365,  43  L.  ed.  1007, 
19  Sup.  Ct.  Rep.  739;  Whitman  v.  National 
Bank,  176  U.  S.  559,  565,  44  L.  ed.  587, 
591,  20  Sup.  Ct.  Rep.  477. 

It  is  voluntarily  entered  into  by  sub- 
scribing for  and  accepting  shares  of  stock. 
Its  obligation  becomes  a  part  of  every  con- 
tract, debt,  and  engagement  of  the  bank 
itself,  as  much  so  as  if  they  were  made 
directly  by  the  stockholder,  instead  of  by 
the  corporation. 

Stuart  V.  Hayden,  169  U.  S.  1,  8,  42  L. 
ed.  639,  641,  18  Sup.  Ct.  Rep.  274. 

Insolvency  of  a  national  bank  changes 
at  once  the  relation  between  stockholders 
and  creditors. 
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MeDimald  t.  WiUiams^  174  U.  S.  397, 
43  L.  ed.  1022,  19  Sup.  Ct.  Rep.  743. 

The  general  rule  is,  undoubtedly,  that  a 
stockholder  may  freely  transfer  his  shares 
to  any  person  capable  of  acquiring  them, 
and  thus  substitute  the  latter  as  a  member 
of  the  corporation  in  his  stead.  This  rule, 
however,  which  permits  a  transfer  of  a  lia- 
bility,  without  the  concurrence  of  those  for 
whose  benefit  the  liability  exists,  is  anomal- 
ous, and  rests  upon  special  reasons,  which 
are  the  measure  of  its  extent. 

National  Carriage  Mfg,  Co,  v.  Biory  d 
I,  Commercial  Co,  111  Cal.  637,  44  Pac. 
167. 

While  by  no  means  conclusive,  it  must  be 
adm^itted  to  be  a  very  suggestive  circum- 
stance, that,  in  substantially  every  case  in 
which  courts  have  held  that  a  transfer  of 
stock  would  devest  the  stockholder's  liabil- 
ity, they  have  qualified  this  statement  by 
the  proviso  that  the  transfer  must  be  In 
good  faith. 

Mosa  V.  Oakley,  2  Hill,  265;  Tucker  v. 
Oilman,  121  N.  Y.  189,  24  N.  E.  302;  Roch- 
ester d  K,  F.  Land  Co.  v.  Raymond,  158  N. 
Y.  576,  47  L.RwA..  246,  53  N.  E.  607 ;  Middle- 
toum  Bank  v.  Magill,  5  Conn.  28;  Ault- 
man's  Appeal,  98  Pa.  605;  Harpold  v.  Sto- 
hart,  46  Onio  St.  397,  16  Am.  St.  Rep.  618, 
21  N.  E.  637;  Cole  v.  Adams,  19  Tex.  Civ. 
App.  507,  49  S.  W.  1052 ;  Stetoart  v.  Walla 
Walla  Printing  d  Pub.  Co.  1  Wash.  621,  20 
Pac.  605. 

In  cases  where  courts  having  controver- 
sies before  them  in  which  the  transfer  was 
both  in  bad  faith  and  to  insolvent  assignees 
have  coupled  these  ideas  in  passing  upon 
this  point,  the  same  courts  have  in  other 
cases  pointed  out  that  the  one  element 
alone,  without  the  other,  will  suffice. 

People's  Home  Sav.  Bank  v.  Rickard,  139 
Cal.  286,  73  Pac.  858;  Welch  v.  Sargent, 
127  Cal.  72,  69  Pac.  319;  McClaren  v. 
Franciscus,  43  Mo.  452;  Provident  Sav. 
Inst.  V.  Jackson  Place  Skating  d  Bathing 
Rink,  62  Mo.  557. 

Even  in  those  cases  in  which  intent  to 
evade  liability,  and  irresponsibility  or  in- 
solvency on  the  part  of  the  transferees  co- 
existed, the  courts  have  uniformly  insisted 
upon  the  former  as  the  material  and  im- 
portant element. 

Schofield  V.  Ttoining,  127  Fed.  486 ;  Ward 
T.  Joslin,  100  Fed.  676;  Foster  v.  Lincoln, 
24  C.  C.  A.  470,  45  U.  S.  App,  623,  79  Fed. 
170;  Cox  V.  Montagiie,  24  C.  C.  A.  364,  47 
U.  S.  App.  384,  78  Fed.  846;  Miller  v. 
Chreat  Republic  Ins.  Co.  60  Mo.  65;  Burt  v. 
Real  Estate  Exchange,  175  Pa.  619,  34  Atl. 
923;  National  Carriage  Mfg.  Co.  v.  Story 
d  /.  Commercial  Co.  supra. 

It  has  been  held  in  many  cases,  by  courts 
of  high  authority,  that  there  need  not  be 
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both  intent  to  escape  liability  mod 
vency  of  the  transferees,  but  that  ooc  of 
these,  coupled  with  known  insolvescj  of 
the  corporation,  will  suffice. 

These  cases  are  of  two  types  r  Thoae 
which  hold  the  original  stodcholder  liabls 
upon  proof  of  known  insolvency  of  the  ear- 
poration  and  insolvency  of  the  tnuKsfereea. 
alone,  without  regard  to  proof  of  the  intent 
with  which  the  transfer  was  made ;  aad 
those  which  hold  him  liable  by  remson  of 
the  known  insolvency  of  the  corporation  and 
intent  to  escape  liability,  alone,  without  re- 
gard to  the  financial  condition  of  tb« 
transferees. 

National  Carriage  Mfg.  Co.  ▼.  Story  ^ 
/.  Commercial  Co.  and  Welch  t.  S^fp^nt^ 
supra. 

Cases  like  Anderson  v.  PhiiadeipMim 
Warehouse  Co.  Ill  U.  S.  479,  28  L.  ed.  478, 
4  Sup.  Ct.  Rep.  626,  where  pled^rees,  seekinir 
to  protect  their  claims,  put  the  stock  in  the 
name  of  irresponsible  trustees^  are  quite 
different.  Such  a  transaction  is  no  fraud, 
since  the  pledgee  is  merely  interested  in 
extent  of  security.  These  cases  do  not 
flict  with  those  cited. 

Cases  of  the  second  type,  holding  that  a 
transfer  with  knowledge  of  ixMolvencT  of 
the  corporation,  made  for  the  purpose  and 
with  the  intent  to  escape  the  impending 
stockholder's  liability,  will  not  devest  such 
liability,  without  regard  to  the  financia] 
status  of  the  transferees,  are: 

Marcy  v.  Clark,  17  Mass.  330;  McClarm 
V.  Franciscus,  Provident  Sav.  Inst.  v.  Jmek- 
son  Place  Skating  d  Bathing  Rink, 
Stewart  v.  Walla  WaUa  Printing  d 
Co.  supra;  Sykes  v.  HoUoway,  81  Fed.  432. 

So  long  as  Ki  Hough  was  not  responnible, 
if  advantage  may  be  taken  of  the  asvumed 
responsibility  of  his  transferee, — which  is 
very  doubtful, — the  burden  was  upon  Dewey 
to  establish  that  fact. 

People's  Home  Sav,  Bank  v.  R*rkmrd^ 
supra. 

The   transfers   being   fraudulent   and    in 
valid   when    made,    the   assignor    remained 
liable  down  to  the  failure,  and  should  be 
held  for  the  full  amount  of  the  aaaessmeac. 

Earle  v.  Carson,  188  U.  S.  42,  47  1^  ed. 
373,  23  Sup.  Ct.  Rep.  264;  Stuart  ▼.  Bm^ 
den,  169  U.  S.  1,  42  L.  ed.  639,  18  Sup.  Cl. 
Rep.  274;  Bowden  v.  Johnson  {Adamu  ▼. 
Johnson)  107  U.  S.  261,  27  L.  ed.  3H6,  S 
Sup.  Ct.  Rep.  246;  Oermania  Nat.  B^nk  ▼. 
Case,  99  U.  S.  632,  25  L.  ed.  449. 

Mr.  William  B.  MellTaine  argued  the 
cause,  and,  with  Messrs.  John  P.  Wilson  and 
Nathan  O.  Moore,  filed  a  brief  for  Dewey 
et    al. : 

The  right  of  transfer  by  a  stockholder  is 
favored  by  the  courts. 

Earle  ▼.  Carson,  18S  U.  8.  42,  47  L.  tC 
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373,  23  Snp.  Ct.  Rep.  264;  First  Nat,  Bank 
V.  Lanier,  11  Wall.  377,  20  L.  ed.  174. 

This    court)    in    the    case    of   Brunstaick 
Terminal  Co,  v.  National  Bank,  192  U.  S. 
386,   48   L.  ed.  491,  24  Sup.  Ct.  Rep.  314, 
in  construing  a  statute  of  Greorgia  imposing 
this  double  liability,  held  that  the  statute 
was  in  derogation  of  the  common  law,  and 
should  be  strictly  construed.     While  stat- 
utes of  the  United  States,  strictly  speaking, 
may   not  be  in  derogation  of  the  common 
law,    as   there   is  no   common   law   of  the 
United  States,  nevertheless  the  same  prin- 
ciple of  eonstruction  should  be  applied  in 
construing  a  statute  which  imposes  a  lia- 
bility in  the  nature  of  a  penalty.   The  rights 
conferred   should   not  be   extended   further 
than  absolutely  necessary  to  accomplish  the 
purpose  intended.    The  purpose  of  the  stat- 
ute   imposing   a   double   liability   on   bank 
stockholders   is   unquestionably   the  protec- 
tion of  creditors  of  the  bank.    The  liability 
imposed  is  for  the  benefit  of  creditors  only. 
It  is  not  an  asset  of  the  bank.     It  cannot 
be  collected  by  the  bank  or  in  its  interest. 
Richmond  v.  Irons,  121  U.  S.  27,  60,  30 
L.  ed.  864,  871,  7  Sup.  Ct.  Rep.  788. 

In  all  of  the  cases  which  we  have  been 
able  to  find  in  this  court,  the  restriction 
placed  upon  the  right  of  a  shareholder  in 
an  insolvent,  bank  to  sell  his  stock  and 
escape  liability  has  been  limited  to  sales 
to  irresponsible  transferees. 

Bowden  v.  Johnson  {Adams  v.  Johnson) 
107  U.  S.  251,  27  L.  ed.  386,  2  Sup.  Ct.  Rep. 
246;  Anderson  v.  Philadelphia  Warehouse 
Co.  Ill  U.  S.  479,  28  L.  ed.  478,  4  Sup.  Ct. 
Rep.  625;  Oermania  Nat.  Bank  v.  Case,  99 
U.  S.  6?«-632,  25  L.  ed.  448,  449 ;  Robinson 
V.  8ou{.  rn  Nat.  Bank,  180  U.  S.  295,  45 
L.  ed.  536,  21  Sup.  Ct.  Rep.  383.  See  also 
Bykes  v.  Hollotoay,  81  Fed.  434. 

A  colorable  transfer,  or  an  out  and  out 
transfer  to  an  irresponsible  person,  to 
escape  liability,  is  not  good  against  credit- 
ors of  the  bank. 

Morse,  Banks  &  Banking,  §  683. 
In  equity,  as  at  law,  fraud  and  injury 
must  concur  to  furnish  ground  for  judicial 
action;  a  mere  fraudulent  intent,  unac- 
companied by  any  injurious  act,  is  not  the 
subject  of  judicial  cognizance.  Truly,  there 
are  strong  grounds  of  suspicion,  but  fraud 
ought  not  to  be  conceived;  it  must  be 
proved,  and  expressly  found. 

Ming  v.  Woolfolk,  116  U.  S.  599,  29  L. 
ed.  740,  6  Sup.  Ct.  Rep.  489;  Clarke  v. 
WhiU,  12  Pet.  178,  196,  9  L.  ed.  1046,  1064. 
If  Dewey  did  not  know  of  the  alleged  in- 
solvency of  the  bank,  then  his  sale  of  the 
eighty  shares  out  and  out,  in  good  faith, 
clearly  relieved  him  from  any  further  lia- 
bility thereon. 

Earle  v.  Carson,  eupra.  ^ 

202  U.  8. 


We  are  entitled  to  be  heard  in  this  court 
in  support  of  the  judgment  of  the  lower 
court  without  assignments  of  cross  error. 

The  Stephen  Morgan  {The  Stephen  Mor- 
gan V.  Good)  94  U.  S.  699,  24  L.  ed.  266. 

In  support  of  the  judgment  of  the  lower 
court  we  are  entitled  to  show  that  the  judg- 
ment was  right  upon  any  ground  disclosed 
by  the  record. 

Ridings  v.  Johnson,  128  U.  S.  212-218. 
32  L.  ed.  401-403,  9  Sup.  Ct.  Rep.  72;  3 
Enc.  PI.  &  Pr.  p.  372. 

Insolvency  is  that  condition  of  affairs  in 
which  a  merchant  or  business  man  is  unable 
to  meet  his  obligations  as  they  mature  in 
the  usual  course  of  business.  An  act  of  in- 
solvency takes  place  when  this  condition  is 
demonstrated  and  the  person  has  actually 
failed  to  meet  some  of  his  obligations. 

Dodge  v.  Martin,  17  Fed.  660;  Buchanan 
V.  Smith,  16  Wall.  277,  21  L.  ed.  280. 

Although  the  liabilities  of  a  corporation 
may  greatly  exceed  its  assets,  it  is  not  in- 
solvent in  such  sense  that  its  assets  be- 
come a  trust  fund  for  pro  rata  distribution 
among  its  creditors,  so  long  as  it  continues 
to  be  a  going  concern,  and  conducts  its 
business  in  the  ordinary  way. 

Comfort  V.  McTeer,  7  Lea,  652;  Trades- 
man Pub.  Co.  V.  Knowville  Car  Wheel  Co.  95 
Tenn.  634,  31  L.R.A.  593,  49  Am.  St.  Rep. 
943,  32  S.  W.  1097. 

Insolvency  expresses  the  inability  of  a 
party  to  pay  his  debts  as  they  become  due 
in  the  ordinary  course  of  business. 

Toof  T.  Martin,  13  Wall.  47,  20  L.  ed. 
482. 

In  the  recent  case  of  Earle  v.  Carson, 
supra,  this  court  took  occasion  to  say  that 
mere  inadequacy  of  assets  of  a  bank  to  pay 
its  debts  was  not  insolvency,  but  that  the 
true  definition  of  insolvency  is  failure  and 
consequent  suspension  of  business. 

Dewey  was  liable  only  for  his  pro  rata 
share  of  the  debts  of  the  bank  existing  at 
the  time  when  he  transferred  his  stock,  and 
remaining  unpaid  at  the  time  of  the  fail- 
ure. 

The  statute  provides  the  manner  in  which 
creditors  shall  be  notified  of  the  transfer  of 
stock.  The  purpose  of  the  statute  is  to 
furnish  notice  to  future  creditors. 

Lantry  v.  Wallace,   182   U.    S.   536,   554, 

45  L.  ed.  1218,  1226,  21  Sup.  Ct.  Rep.  878; 
Waite  V.  Dowley,  94  U.  S.  527,  534,  24  L. 
ed.  181,  182. 

The  exact  question  involved  here  has  been 
decided  by  the  supreme  court  of  Ohio,  and 
upon  a  statute  substantially  similar  to  § 
5151  of  the  national  banking  act. 

Peter  v.  Union  Mfg.  Co.  56  Ohio  St.  181, 

46  N.  £.  894. 

This  court  has  held  that  only  creditors 
who  may  be  presumed   to   have   extended 
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credit  to  a  corporation  on  the  faith  of  an 
increase  of  stock,  or  other  stock  liability, 
are  entitled  to  base  claims  thereon. 

Coit  V.  North  Carolina  Gold  Amalgamat- 
ing Co,  119  U.  S.  343,  30  L.  ed.  420,  7  Sup. 
Ct.  Rep.  231 ;  Bank  of  Ft,  Madison  t.  Alden, 
129  U.  S.  372,  32  L.  ed.  725,  9  Sup.  Ct. 
Rep.  332;  Handley  v.  Stutz,  139  U.  S.  417, 
435,  35  L.  ed.  227,  237,  11  Sup.  Ct.  Rep. 
530. 

The  principle  for  which  we  contend  is 
recognized  in  the  case  of  Stuffeheam  v.  De 
,Laskmutt,  83  Fed.  449,  in  which  a  stock- 
holder who  had  been  defrauded  into  pur- 
chasing his  stock,  and  who  had  immediately 
rescinded  the  contract,  was  held  liable 
nevertheless  to  pay  his  proportion  of  the 
assessment  necessary  to  pay  debts  that  were 
contracted  by  the  bank  during  the  period 
that  he  was  the  owner  of  the  stock.  The 
basis  of  the  decision  was  the  fact  that 
creditors  would  be  presumed  to  have  ex- 
tended credit  upon  the  faith  of  his  connec- 
tion with  the  bank.  As  to  such  creditors 
the  court  could  not  relieve  him,  even  in  case 
fraud  had  been  practised  upon  him. 

In  Young  v.  Wempe,  36  Fed.  354,  the 
court  held  that  stockholders  were  liable 
to  be  assessed,  equally  and  ratably,  to  the 
extent  of  their  statutory  liability,  for  all 
debts  existing  while  they  held  the  stock 
and  before  they  made  a  valid  transfer  of 
the  same. 

If  it  be  contended  that  a  person  has  no 
right  deliberately  to  avoid  future  liability 
as  a  stockholder,  we  reply  that  this  court 
has  expressly  held  that  pledgees  of  stock 
may  take  stock  in  the  name  of  an  irre- 
sponsible party  without  in  any  way  indicat- 
ing that  the  stock  is  held  as  collateral,  and 
for  the  express  purpose  of  avoiding  lia- 
bility. 

Anderson  v.  Philadelphia  Warehouse  Co. 
Ill  U.  S.  479,  28  L.  ed.  478,  4  Sup.  Ct.  Rep. 
525 ;  Rankin  v.  Fidelity  Ins.  Trust  d  8.  D. 
Co.  189  U.  S.  242,  47  L.  ed.  792,  23  Sup.  Ct. 
Rep.  553. 

The  sale  of  the  twenty-five  shares  not 
transferred  on  the  books  of  the  bank  should 
have  been  sustained  by  the  court  of  ap- 
peals. 

Upon  the  authority  of  Whitney  v.  But- 
ler, 118  U.  S.  655,  30  L.  ed.  266,  7  Sup. 
Ct.  Rep.  67,  and  Earle  v.  Coyle;  96  Fed.  99, 
we  contend  that  Dewey  did  all  that  was 
reasonably  necessary,  under  the  circum- 
stances, to  give*  notice  of  the  transfer  of  the 
stock,  and  that  he  should  be  relieved  from 
liability  thereon. 

By  taking  a  decree  against  the  trans- 
ferees the  receiver  has  elected  to  ratify 
the  sales  made  by  Dewey,  and  this  election 
amounts  to  an  abandonment  of  his  claim 
against  the  vendor  of  the  stock. 
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MorrUl  v.  Crawford,  61  N^.  287,  70  K. 
W.  964. 


Mr.  Justice  Browm  delivered  the  op 
of  the  court: 

Three  sections  of  the  national  bank  act, 
which  are  printed  in  the  niargin,t  are  perti- 
nent in  connection  with  the  leading  q 
tions  involved  in  this  case. 

*That  the  transfer  of  stock  in  oorporatioiis.[ 
even  when  in  failing  circumstances,  shcml-l 
not  be  unduly  impeded,  is  essential  not  only 
to  the  prosperity  of  such  corporations  and 
the  value  of  their  stock,  but  to  the  interest 
of  stockholders  who  may  desire,  for  legiti- 
mate reasons,  to  change  their  investments  or 
to  raise  money  for  debts  incurred  outside 
the  business  of  such  corporation.  First  yat. 
Bank  v.  Lanier,  11  Wall.  369,  377,  20  L.  ed. 
172,  174.  At  the  same  time,  the  frequencj 
with  which  such  transfers  are  made  for  the 
purpose  of  evading  the  double  liabilitr 
posed  by  the  national  banking  act  has  gi 
rise  to  a  large  amount  of  litigation  turning 
upon  their  legality.  In  this  connection  cer- 
tain propositions  have  been  laid  down  by  so 
many  courts  and  in  so  many  cases  that  tbcj 

tSec.  5139  (U.  S.  Comp.  SUt  1901,  p.  S4«l». 
The  capital  stock  of  each  association  shall  to 
divided  into  shares  of  one  hundred  dollars 
and  be  deemed  personal  property,  and 
ferable  on  the  books  of  the  assodatSon  In 
msDner  as  may  be  prescribed  In  the  by-laws  or 
articles  of  association.  Every  person  becoaleg 
a  shareholder  by  such  transfer  shall.  In  pro- 
portion to  his  shares,  succeed  to  all  the  rlgkts 
and  liabilities  of  the  prior  holder  of  sedi 
shares;  and  no  change  shall  be  made  In  tto 
articles  of  association  by  which  the  rights, 
remedies,  or  security  of  the  existing  credlton 
of  the  association  shall  be  Impaired. 

(The  shares  of  this  Nebraska  bank  were 
ferable  only  on  the  books  of  the  baak«  ta 
son  or  by  attorney,  on   surrender  of  the 
tlflcate    that   represented   the   shares 
to  be  transferred.) 

Sec  6210  (U.  S.  Comp.  Stat  1001.  p.  S4M>. 
The  president  and  cashier  of  every  nwTlimsl 
banking  association  shall  caose  to  be  kept  at  aB 
times  a  full  and  correct  list  of  the  naj 
residences  of  all  the  shareholders  in  the 
tlon,  and  the  number  of  shares  held  by 
in  the  office  where  its  business  Is 
Such  list  shall  be  subject  to  the  Inspectloe  mi 
all  the  shareholders  and  creditors  of  ths 
elation,  and  the  officers  authorised  to 
taxes  under  state  authority,  dnrtac 
hours  of  each  day  in  which  boslaces  say  ks 
legally  transacted.  A  copy  of  sach  list,  oe  ths 
first  Monday  of  July  of  each  year,  vefttsd  ky 
the  oath  of  such  president  or  cashier,  shaO  ks 
transmitted  to  the  Comptroller  of  the  Cniisnij, 

Sec.  6161  (  U.  8.  Comp.  Stat.  1901,  p.  S4«>. 
The  shareholders  of  every  nattonal 
soclatlon  shall  be  held  indlvldnaUy 
equally  and  ratably,  and  not  one  far 
for  all  contracts,  debts,  and 
such  association,  to  the  extent  of  the  ■iwiit  •( 
their  stock  therein,  at  the  par  value  thtrtoC  m 
addition  to  the  amooat  iBTssted  In  such  shaivs: 
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of  law,  applicable  to  all  cases  of  this  char- 
ELcter. 

( 1 )  That  a  party  who,  by  way  of  pledge 
or  collateral  security  for  a  loan  of  money, 
sMicepts  stock  of  a  national  bank  and  puts 
l^is  name  on  the  registry  as  owner,  incurs 
sui  immediate  liability  as  a  stockholder,  and 
csannot  relieve  himself  therefrom  by  making 
c&  colorable  transfer  of  his  stock  to  another 
jperson  for  his  own  benefit,  as  was  done  by 
't^he  sale  to  Jewett  in  this  case.  Germania 
2v'at,  Bank  v.  Case,  99  U.  S.  628,  26  L.  ed. 
•448;  Marcy  v.  Clark,  17  Mass.  330;  Nathan 
-w.  Whitlock,  9  Paige,  152;  Cook,  Stdck  & 
Stockholders,  $  263. 

(2)  The  same  result  follows  if  the  stock- 
liolder,  knowing,  or  having  good  reason  to 
loiow,  the  insolvency  of  the  bank,  colludes 
^with  an  irresponsible  person  with  design  to 
substitute  the  latter  in  his  place,  and  thus 
escape  individual  liability,  and  transfers  his 
stock  to  such  person.  It  is  immaterial  in 
such  case  that  he  may  be  able  to  show  a 
full  pr  partial  consideration  for  the  trans- 
fer as  between  himself  and  the  transferee. 
Bowden  v.  Johnson  {Adams  v.  Johnson) 
107  U.  S.  251,  27  L.  ed.  386,  2  Sup.  Ct  Rep. 
246. 

Upon  the  other  hand,  in  Whitney  v.  But- 
ler, 118  U.  S.  655,  30  L.  ed.  266,  7  Sup.  Ct. 
Hep.  61,  certain  stockholders  employed  an 
]  auctioneer  to  sell  their  shares  *at  public 
auction.  They  were  bidden  in  by  a  pur- 
chaser who  paid  the  auctioneer  for  them  and 
received  from  him  the  certificate  of  st>ck 
with  a  power  of  attorney  to  transfer  the 
same  in  blank.  The  auctioneer  paid  the 
money  to  the  original  owner  of  stock,  but  no 
formal  transfer  was  made  on  the  books  of 
the  bank.  Shortly  afterwards  the  bank  be- 
came insolvent  and  went  into  the  hands  of 
a  receiver,  who  made  an  assessment  upon 
the  original  stockholders.  We  held  that  the 
responsibility  of  the  stockholders  ceased  up- 
on the  surrender  of  the  certificate  to  the 
bank,  and  the  delivery  to  its  president  of  a 
power  of  attorney  to  transfer  the  stock  on 
the  books  of  the  bank.  The  controlling  con- 
siderations were  the  good  faith  of  the  stock- 
holders in  making  the  sale,  believing  the 
bank  to  be  solvent,  and  the  fact  that  they 
had  done  all  that  they  could  reasonably  be 
expected  to  do  to  make  a  valid  sale  of  the 
stock  and  a  transfer  of  the  certificate  on  the 
stock  register. 

Under  the  English  law  a  shareholder  may 
transfer  his  shares  to  an  irresponsible  party 
for  a  nominal  consideration,  though  the  sole 
purpose  of  the  transfer  be  to  escape  liability, 
provided  the  transfer  be  out  and  out,  and 
not  merely  colorable  or  collusive,  with  a 
secret  trust  attached.  Under  such  circum- 
stances the  person  making  the  transfer  is 
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creditors  and  the  other  shareholders.  Cook, 
Stock  &  Stockholders,  §  266;  2  Morawetz, 
Priv.  Corp.  §  859. 

The  law  is  quite  different  in  this  coun-. 
try.  At  the  same  time  the  original  stock- 
holder cannot  be  held  liable,  unless  the  bank 
were  practically  insolvent  at  the  time  the 
transfer  was  made,  and  its  condition  was 
known  or  ought  to  have  been  known  to  the 
stockholder  making  the  transfer.  If  the 
bank  were  in  fact  solvent  and  able  to  pay 
its  debts  as  they  matured  when  the  transfer 
was  made,  the  creditors,  having  ample  se- 
curity in  the  solvency  of  the  bank,  have  no 
special  interest  in  knowing  who  the  stock- 
holders are,  since  their  only  recourse  to 
them  would  be  in  the  remote  contingency  of 
the  insolvency  of  the  bank.  The  transferrer 
can  only  be  held  liable  if  the  bank  be  in- 
solvent, and  such  insolvency  be  known,  or 
ought  to  have  been  known,  'to  him  from  his  [588] 
relations  to  the  bank,  since  the  transfer  is 
prima  facie  valid,  and  shifts  to  the  trans- 
feree the  burden  of  the  responsibility,  which 
can  be  laid  upon  the  original  stockholder 
only  in  case  of  bad  faith,  or  evidence  of  a 
purpose  to  evade  liability. 

This  bad  faith  may  be  shown  by  the  fact 
that  the  bank  was  known  to  him  to  be  in- 
solvent; but,  notwithstanding  this,  the 
transfer  would  be  valid  if  made  to  a  person 
of  known  financial  responsibility,  since  the 
creditors  could  not  sufi'er  by  the  substitution 
of  one  solvent  stockholder  in  place  of  an- 
other. The  court  of  appeals,  however,  went 
further,  and  held  that  the  transfer  would 
be  valid  unless  made  to  an  irresponsible 
person  unable  to  respond  to  an  assessment, 
whose  financial  condition  was  known,  or 
ought  to  have  been  known,  to  him. 

There  is  no  such  limitation  intimated  in 
the  case  of  Pauly  v.  State  Loan  d  T.  Co. 
165  U.  S.  606,  41  L.  ed.  844,  17  Sup.  Ct.  Rep. 
465,  which  involved  a  question  as  to  the  lia- 
bility of  a  pledgee,  but  in  which  certain 
rules  were  stated  (p.  619,  L.  ed.  p.  849,  Sup. 
Ct.  Rep.  p.  470)  as  to  the  liability  of  share- 
holders, one  of  which  was  "that  if  the  real 
owner  of  the  shares  transfers  them  to  an- 
other person,  or  causes  them  to  be  placed 
on  the  books  of  the  association  in  the  name 
of  another  person,  with  the  intent  simply 
to  evade  the  responsibility  imposed  by  § 
5151  on  shareholders  of  national  banking 
associations,  such  owner  may  be  treated, 
for  the  purposes  of  that  section,  as  a  share- 
holder, and  liable  as  therein  prescribed." 
The  case,  however,  is  not  directly  in  point. 

The  most  pertinent  in  this  connection  is 
that  of  Stuart  v.  Hay  den,  169  U.  S.  1,  42 
L.  ed.  639,  18  Sup.  Ct.  Rep.  274.  In  tliat 
case,  Stuart,  being  an  owner  of  one  hundred 
shares  of  stock  in  a  national  bank,  a  director 
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of  the  bank,  and  a  member  of  its  finance 
committee,  purchased  certain  real  property 
of  Gruetter  and  Joers,  and,  as  a  considera- 
tion, assumed  a  mortgage  debt,  turned  over 
his  stock  in  the  bank  as  of  the  value  of 
$18,000,  delivered  to  them  the  certificate  of 
the  shares,  and  paid  the  balance  of  the 
agreed  price  in  cash. 

These  certificates  of  stock  were  returned 
to  the  bank  and  new  certificates  issued  to 
Gruetter  and  Joers,  to  whom  Stuart  repre- 
i523]sented  *thai  the  bank  was  in  a  solvent  and 
prosperous  condition.  The  circuit  court 
foimd  that  such  representation  was  false  to 
the  knowledge  of  Stuart,  and  made  for  the 
purpose  of  inducing  them  to  purchase  the 
stock,  and  of  evading  and  escaping  his  lia- 
bility as  a  shareholder  for  his  assessment 
thereon.  Upon  this  state  of  facts  Stuart 
was  held  liable  to  the  receiver  as  the  holder 
and  owner  of  these  shares. 

The  principal  inquiry  was  whether  Stuart 
transferred  his  stock  to  escape  the  liability 
imposed  by  the  statute,  his  contention  being 
that,  if  the  transfer  were  absolute  and  to 
persons  who  were  at  the  time  solvent  and 
able  to  respond  to  an  assessment  upon  the 
shares,  the  motive  with  which  the  transfer 
was  made  was  of  no  consequence. 

In  answer  to  this  it  was  said  by  Mr.  Jus- 
tice Harlan: 

'There  is  no  case  in  which  this  court  has 
held  that  the  intent  with  which  the  share- 
holder got  rid  of  his  stock  was  of  no  conse- 
quence; certainly,  no  case  in  which  the  in- 
tent was  held  to  be  unmaterial,  when  coupled 
with  knowledge  or  reasonable  belief  upon 
the  part  of  the  transferrer  that  the  bank 
was  insolvent  or  in  a  failing  condition. 

'^ne  who  holds  such  shares — ^the  bank 
being  at  the  time  insolvent — cannot  escape 
the  individual  liability  imposed  by  the  stat- 
ute by  transferring  his  stock  with  intent 
simply  to  avoid  that  liability,  knowing  or 
having  reason  to  believe,  at  the  time  of 
the  transfer  on  the  books  of  the  bank, 
•  •  .  that  it  is  insolvent  or  about  to  fail. 
A  transfer  with  such  intent  and  under  such 
eircurostanoes  is  a  fraud  upon  the  creditors 
•f  the  bank,  and  may  be  treated  by  the  re- 
ceiver as  inoperatlTe  between  the  transferrer 
and  himself,  and  the  former  held  liable  as 
a  shareholder  without  reference  to  the  iinan- 
eial  condition  of  the  transferee." 

The  court  found  upon  the  faets  'that 
Stuart,  with  knowledge  of  the  insolvency  of 
the  bank,  or,  at  all  events,  with  such  knowl- 
edge of  faets  as  reasonably  Justified  the  be- 
lief that  insolvenoy  existed  or  was  impend- 
ing, sold  and  transferred  his  stock  with  the 
intent  to  escape  individual  liability.  .  .  . 
[6S4]*And  the  bank  having  been  in  faet  insohrent 
at  the  time  of  tht  transfer  of  his  sto^, — 
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which  fact  is  not  disputed, — be  rnnainrd, 
notwithstanding  such  transfer,  and  as  be- 
tween the  receiver  and  himself,  a  sharehold- 
er,  subject  to  the  individual  liiUiility  uft- 
posed  by  $  5151."  Although  it  was  alleged 
in  the  bill  by  the  receiver  that  Gruetter  mad 
Joers  were,  at  the  time  of  the  transfer,  pe- 
cuniarily irresponsible,  there  was  no  fintiisg 
to  that  effect,  and,  in  treating  of  the  lia- 
bility of  Stuart,  no  stress  was  laid  upoa 
their  financial  condition,  but  the  case  was 
disposed  of  as  one  of  bad  faith  on  Stuart's 
part  in  transferring  the  shares  at  a  time 
when  he  knew  the  bank  to  be  in9oh<*nL 
There  is  certainly  nothing  in  this  case  to 
justify  the  inference  that  the  receiver  was 
bound,  in  making  out  his  case,  to  establish 
the  fact  that  the  transferee  was  insolvent, 
and  was  known  to  the  stockholder  to  be  so 
when  he  transferred  his  stock. 

In  Matteson  ▼.  Dent,  176  U.  &  521,  44  L. 
ed.  571,  20  Sup.  Ct  Rep.  419,  the  stockhold- 
er, while  the  stock  was  yet  owned  by  hia 
and  stood  registered  in  his  name,  died  ia> 
testate,  and  the  stock  was  distributed  to  thm 
widow  and  heirs  by  decree  of  the  probate 
court.  Shortly  thereafter  the  bank  beeams 
insolvent  and  the  receiver  brought  soft 
against  the  widow  and  children  for  an  as- 
sessment. The  defendants  were  held  to  be 
liable  upon  the  ground  that  the  obligatkm 
of  a  subscriber  of  stock  is  contractual  in  its 
nature,  and  is  not  extinguished  by  deatk, 
but,  like  any  other  contract  obligation,  tor- 
vives  and  is  enforceable  against  the  estate  of 
the  stockholder,  notwithstanding  that  tbo 
estate  of  the  decedent  had  been  settled  aad 
fully  administered  according  to  law,  and 
that  the  insolvency  of  the  bank  occmiad 
after  the  death  of  the  intestate,  citing  JKr4- 
tnond  y.  Irtms,  121  U.  S.  27,  30  L.  ed.  H04, 
7  Sup.  Ct  Rep.  788.  It  is  true  that  the  ease 
did  not  involve  the  question  here  preseatsd* 
but,  in  delivering  the  opinion,  the  prior 
cases  of  Oermania  Jiat,  Bonk  v.  Cose.  99  U. 
S.  628,  25  L.  ed.  448,  and  Bowden  v.  Johm- 
9on  (Adorns  y.  Johnaon)  107  U.  8.  251,  t7 
L.  ed.  386,  2  Sup.  Ct  Rep.  246,  were  cited 
in  support  of  the  proposition,  treated  as  elo^ 
mentary,  that,  '*where  a  transfer  has  hmm 
fraudulently  or  ooUusively  made  to  aroid 
an  obligation  to  pay  assessments,  snok 
transfer  will  be  disregarded,  and  tho  rsal 
owner  be  held  liable."  P.  531,  U  od.  p.  576, 
Sup.  Ct  Rep.  p.  423. 

*Mudi  stress  is  laid,  in  the  opiakHi  of 
court  of  appeals,  upon  the  oass  of  MmU  ▼. 
Carton,  188  U.  8.  42,  47  U  sd.  373,  23  S«yL 
Ct  Rep.  254,  supposed  to  Isiid  tomm 
to  the  doctrine  that  the  rseslfof  is 
as  part  of  his  case,  to  establish  the  faet 
the  transferee  was  insolvont  aad  knoww  Is 
the  transferrer  to  be  so  at  tht  tims  of  tks 
transfer.    The  defsBos  was  tkat  prior  %•  tks 
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jLspension  of  the  bank,  the  defendant  had, 
1  good  faith,  sold  the  stock  standing  in  her 
£fe.me  for  the  full  market  price,  which  had 
&en  paid  her;  that  she  had  delivered  up  to 
t\e  bank  her  stock  certificate,  with  a  power 
t  attorney  to  make  the  transfer,  and  re- 
nested  that  the  stock  be  transferred;  that 
be  officer  of  the  bank  said  the  transfer 
iTould  be  made,  but  it  seems  that  the  officer 
tad  failed  to  discharge  that  duty;  that,  as 
lie  defendant  had  done  everything  which  the 
aw  required  her  to  do  to  secure  the  trans- 
er,  she  had  ceased  to  be  a  stockholder,  and 
iras  not  responsible.  It  was  alleged  as  error 
;}iat  the  trial  court  refused  to  instruct  the 
ury  that  the  sale  of  the  stock,  though  law- 
^jxl  in  every  other  respect,  could  not  be  so 
treated  if  it  were  found  that,  at  the  time  of 
tlie  sale,  the  reserve  of  the  bank  was,  to  the 
kcnowledge  of  the  defendant,  below  the  limit 
Bxed  by  law.  P.  44,  L.  ed.  p.  374,  Sup.  Ct. 
Elep.  p.  254.  This  refusal  was  held  not  to 
be  error.  "Certainly,"  said  Mr.  Justice 
White  in  the  opinion  (p.  46,  L.  ed.  p.  376, 
Bup.  Ct.  Rep.  p.  256),  "it  cannot  in  reason 
be  said  that  the  power  would  exist  to  sell 
Btock  like  any  other  personal  property,  if, 
l)efore  the  power  could  be  exercised,  the 
seller  must  examine  the  affairs  of  the  bank, 
marshal  its  assets  and  liabilities,  in  order 
to  form  an  accurate  judgment  as  to  the  pre- 
cise condition  of  the  bank." 

In  discussing  the  question  in  regard  to  the 
validity  of  the  transfer,  it  was  said  (p.  49, 
Zu  ed.  p.  377,  Sup.  Ct  Rep.  p.  257)  that 
''the  exercise  of  the  power  to  transfer  stock 
in  a  national  bank  is  controlled  by  the  rules 
of  good  faith  applicable  to  other  contracts. 
The  qualification  judt  stated  gives  no  sup- 
port to  the  proposition  that,  where  a  sale 
of  stock  in  a  national  bank  is  made  in  good 
faith,  nevertheless  the  consequences  of  the 
sale  are  avoided  if  subsequently  it  developed 
that  the  bank  was  insolvent  at  the  time  of 
the  transfer,  in  the  sense  that  its  assets 
]were  then  unequal  to  the  'discharge  of  its 
liabilities,  when  such  fact  was  unknown  to 
the  seller  of  the  stock  at  the  time  of  the 
sale." 

The  argument  was  made  (p.  64,  L.  ed.  p. 
379,  Sup.  Ct.  Rep.  p.  259)  that,  as  the 
"person  to  whom  the  stock  was  sold  .  .  . 
was  .  .  .  insolvent,  and  hence  unable  to 
respond  to  the  double  liability,  the  sale  was 
void,  although  the  fact  of  such  insolvency  of 
the  buyer  was  unknown  to  the  seller."  This 
was  held  to  be  unsound,  "since  it  but  in- 
sists that  the  validity  of  the  sale  of  the 
stock  is  to  be  tested,  not  by  the  bad  faith  of 
the  seller,  but  upon  the  unknown  financial 
condition  of  the  buyer."  We  find  nothing 
in  this  case  which  impugns  in  any  degree 
the  authority  of  the  prior  cases,  or  holds 
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that  the  validity  of  the  sale  is  to  be  gauged 
by  the  financial  condition  of  the  transferee, 
or  the  knowledge  of  that  condition  by  the 
transferrer. 

1.  We  think  it  a  proper  deduction  from 
the  prior  cases,  and  such  we  hold  to  be  the 
law,  that  the  gist  of  the  liability  is  the 
fraud  implied  in  selling  with  notice  of  the 
insolvency  of  the  bank,  and  with  intent 
to  evade  the  double  liability  imposed  upon 
the  stockholder  by  the  national  banking  act. 
In  short,  the  question  of  liability  is  large- 
ly determinable  by  the  presence  or  absence 
of  an  intent  to  evade  liability.  The  fact 
that  the  sale  was  made  to  an  insolvent 
buyer  is  doubtless  additional  evidence  of  the 
original  fraudulent  intent,  but  would  not 
be  in  itself  sufficient  to  constitute  fraud 
without  notice  of  the  insolvency  of  the  bank. 
The  stockholder  is  not  deprived  of  his  right 
to  sell  his  stock  by  the  fact  that  the  sale 
is  made  to  an  insolvent  person,  unless  it 
be  made  with  knowledge  of  the  insol- 
vency of  the  bank.  This  was  practically 
the  ruling  in  Earle  v.  Carson,  in  which 
we  held  that  a  bona  fide  sale  would  not  be 
void,  though  the  vendee  were  insolvent,  if 
the  fact  of  such  insolvency  were  at  the  time 
unknown  to  the  seller.  The  case  of  Earle  v. 
Carson,  so  far  from  lending  countenance  to 
the  argument  of  the  appellees,  bears  strongly 
in  the  opposite  direction. 

The  solvency  of  the  vendee,  however,  ia 
pertinent  in  showing  that  no  damage  could 
have  resulted  to  the  creditors  of  the  bank 
by  the  transfer.  Though  not  a  necessary 
part  of  the  plaintiff's  *case,  it  may  be  a  com-[587J 
plete  defense,  if  it  be  shown  that  the  sale, 
however  fraudulent,  was  made  to  a  vendee 
who  was  as  able  to  respond  to  the  double 
liability  as  was  the  vendor.  The  proposition 
that  the  executors  are. not  responsible  be- 
cause the  sales  were  made  to  solvent  vendees,  - 
being  defensive  in  its  character,  the  burden 
of  proof  was  upon  them.  In  this  particular 
the  case  is  not  imlike  that  of  an  ordinary 
action  upon  a  contract,  where  the  plaintiff 
relies  upon  the  contract  and  the  breach,  and 
sues  for  such  damages  as  may  be  reasonably 
supposed  to  follow  therefrom.  But  it  may 
be  shown  in  defense  that  no  damages  really 
resulted;  as,  for  instance,  in  an  action  for 
services,  that  plaintiff  might  have  ob- 
tained other  employment  at  the  same  wages; 
or,  in  an  action  for  a  failure  to  deliver 
goods,  that  plaintiff  might  have  gone  in- 
to the  market  and  purchased  other  goods 
at  the  same  price  at  which  the  defendant 
had  agreed  to  sell  them.  In  such  case  de- 
fendant assumes  the  burden  of  proving  that 
no  damage  in  fact  resulted.  The  argument 
in  this  case  really  is  that  the  receiver  was 
boimd  to  show,  not  only  that  Dewey  was 
guilty  of  fraud,  but  that  damages  necessa- 
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rily  resulted  aud  that  he  knew  that  fact. 
The  reply  is  that  the  fraud  was  consummat- 
ed by  the  sale  of  the  stock  of  a  bank  known 
to  be  insolvent,  with  intent  to  evade  lia- 
bility, and  that  the  fraud  is  not  less  though 
the  transferees  happened  to  be  solvent,  but 
that  their  solvency  may  be  proved  to  rebut 
the  presumption  tiiat  injury  resulted  to  the 
creditors  from  the  transfers. 

While  there  is  no  express  finding  of  the 
court  of  appeals  (though  there  was  in  the 
circuit  court)  that  Dewey  knew,  or  should 
have  known,  of  fhe  insolvency  of  the  bank  at 
the  time  of  the  transfer,  and  that  the  trans- 
fer was  made  with  the  intent  to  evade  his 
double  liability  as  stockholder,  the  decree 
of  both  courts  is  based  upon  this  assump- 
tion; and,  as  stated  in  the  dissenting  opin- 
ion, "that  the  final  suspension  of  the  bank, 
though  it  occurred  two  years  and  five 
months  after  Dewey's  transfer  of  stock,  is 
traceable,  in  the  line  of  cause  and  effect,  to 
the  insolvency  of  the  bank  at  the  time  of 
the  transfer."  [67  C.  C.  A.  414,  134  Fed. 
[828]  534.]  *We  do  not  understand  these  facts  to 
be  seriously  disputed. 

In  this  connection  it  only  remains  to  con- 
sider whether  the  transferees  were  finan- 
cially responsible  to  the  amount  of  the 
assessment.  It  is  not  necessary  to  show 
that  they  were  persons  of  a  responsibility 
equal  to  that  of  the  original  stockholder. 
It  is  sufficient  that  they  were  responsible  to 
the  amount  called  for  by  the  necessities  of 
the  case, — in  other  words,  in  an  amount  suf- 
ficient to  indicate  that  the  creditors  of  the 
bank  were  not  damnified  by  the  change  of 
ownership. 

Although  the  evidence  does  not  show  af- 
firmatively the  insolvency  of  the  ultimate 
transferees,  it  falls  far  short  of  showing 
that  a  decree  against  them  for  their  assess- 
ment could  be  collected.  Without  going  into 
details  of  the  property  of  each  one  of  the 
seven  transferees,  it  is  sufficient  to  say  that 
they  were  either  working  on  salaries,  with 
no  evidence  of  available  property,  outside  of 
such  salaries,  or  that  their  property  con- 
sisted of  encumbered  real  estate  in  Chicaeo 
of  a  largely  speculative  value;  and  that,  in 
some  cases,  at  least,  the  shares  were  paid 
for  in  real  estate  conveyed  for  the  purpose 
of  getting  rid  of  the  property  and  avoiding 
the  payment  of  interest  on  the  encum- 
brances. There  is  no  satisfactory  evidence 
that  a  decree  against  any  one  of  these  par- 
ties for  the  amount  of  his  assessment  could 
have  been  collected  by  ordinary  process  of 
law. 

2.  But,  except  so  far  as  the  twenty-five 
shares  held  by  Jewett  as  the  agent  of  Dewey 
at  the  time  of  the  failure,  we  think  the  exec- 
utors should  not  be  held  liable  to  the  credit- 
ors who  became  such  after  the  transfer. 
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The  national  banking  act  requires  (Rer. 
Stat.  §  5210,  U.  S.  Comp.  Stat.  1901.  p. 
3498)  a  list  of  the  names  and  rej«idet»c«s 
of  all  the  shareholders,  and  the  number  ot 
shares  held  by  each  to  be  kept  in  the  bank- 
ing house,  subject  to  the  inspection  of  all 
the  shareholders  and  creditors  of  the  asso- 
ciation; and  (I  5139,  U.  S.  Comp.  StaL 
1901,  p.  3461)  that  every  person  becoming  a 
shareholder  by  transfer  of  shares  to  himself 
shall  succeed  to  all  the  rights  and  liabilities 
of  the  prior  holder  of  such  shares,  and  no 
change  shall  be  made  in  the  articles  *  of  as- 
sociation by  which  the  rights,  remedies,  or 
securities  of  the  ejristing  creditors  of  the  a«- 
sociation  shall  be  impaired. 

The  object  of  this  legislation  is  evidfntly 
to  apprise  persons  dealing  with  the  bank  of 
the  names  of  the  shareholders,  upon  whoa 
the  double  liability  shall  be  imposed  in  case 
of  the  insolvency  of  the  bank.  In  the  e\^nt 
of  such  insolvency  it  is  only  existing  creilit- 
ors  who  can  claim  to  have  been  damnified 
by  a  fraudulent  transfer  of  shares.  As  ta 
them  such  transfer  is  voidable.  Subsequent 
creditors  are  apprised  by  the  published  \nt 
of  the  names  of  the  shareholders,  to  whom 
transfers  have  been  made,  and  of  the  persona 
to  whom  they  may  have  recourse  for  tbt 
double  liability.  The  injustice  of  holding  a 
stockholder  liable  for  an  indefinite  time  in 
the  future  to  creditors  who  may  hare  be- 
come such  years  after  he  had  parted  with 
his  stock,  and  who  were  apprised  of  the 
names  of  the  stockholders  by  the  published 
list,  is  too  manifest  to  require  an  extended 
comment.  We  are  only  applying  to  this  case 
by  analogy  the  ordinary  rule  of  the  comnum 
law,  that  a  voluntary  deed  by  a  persoa 
heavily  indebted  is  fraudulent  and  void  as 
to  prior  creditors  merely  upon  the  ground 
that  he  was  so  indebted;  but,  as  to  aiib«e- 
quent  creditors,  is  only  void  upon  evidence 
that  the  deed  was  made  in  contemplatioa 
of  future  indebtedness.  Sejcton  v.  ITJk^yifoa, 
8  Wheat.  229,  5  L.  ed.  603;  Schreyrr  t. 
8coUy  134  U.  S.  405,  33  L.  ed.  955,  10  Supi. 
Ct.  Ilep.  579;  Ridgetcay  v.  Undrrvo«ii,  4 
Wash.  C.  C.  129-137,  Fed.  Cas.  No.  11,S15; 
Bennett  v.  Bedford  Bank,  11  Maas.  421. 

This  was  the  interpretation  given  to  a 
similar  statute  by  the  supreme  court  of 
Ohio  in  Peter  v.  Union  Mfg,  Co,  56  Ohio  SC 
181-204,  46  X.  E.  894.  It  is  true  that  ia 
Ohio  a  stockholder  cannot  escape  liability 
to  existing  creditors  by  a  transfer  of  his 
stock,  however  bona  fide  such  transfer  may 
be.  But  we  do  not  see  how  that  affect*  the 
ruling  in  the  Peter  Cast,  that  he  dor«  not 
continue  liable  as  to  future  orediton^. 

The  case  of  Bowden  v.  Johnson  ( .4iia«u  v. 
Johnson)  107  U.  S.  251,  27  L,  ed.  386,  2  Su|v 
Ct.  Rep.  246,  turned  upon  the  que«tiftn  <4 
the  fraud  in  a  certain  transfer  of  <ito*L.  tne 
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sonclusion  being  that  such  transfer  was 
fraudulent,  and  that  the  original  owner 
continued  liable  to  the  creditors  of  the  bank. 
*The  question  as  to  whether  such  liability 
was  limited  to  existing  creditors  or  extended 
to  future  creditors  was  not  touched  upon 
in  tke  opinion  of  the  court,  but,  as  the  in- 
solTenoy  of  the  bank  seems  to  have  occurred 
soon  after  the  fraudulent  transfer  was  made, 
it  is  improbable  that  any  future  creditors 
existed. 

There  are  undoubtedly  cases  in  which  we 
kave  used  the  general  expression  that,  in  the 
event  of  a  fraudulent  transfer  of  stock,  the 
stockholder  remains  liable  to  the  creditors 
•f  the  bank,  but  in  none  of  them  were  we 
called  upon  to  discriminate  between  existing 
and  subsequent  creditors,  since,  as  a  rule, 
the  insolvency  of  the  bank  followed  soon 
after  the  transfer,  and  the  distinction  was 
not  called  to  our  attention  by  counsel. 

It  results  that  there  must  be  a  decTee 
affirming  the  decree  of  the  Circuit  Court 
ef  Appeals  so  far  as  it  holds  Dewey  liable 
for  his  full  assessment  on  the  twenty-live 
shares  standing  in  Jewett's  name,  and  re- 
versing it  so  far  as  it  exonerated  his  estate 
from  assessment  upon  the  remaining  shares, 
to  such  amount  as  is  necessary  to  satisfy 
the  creditors  existing  at  the  time  the  trans- 
fer of  the  stock  was  made,  and  that  the 
cause  be  remanded  to  the  Circuit  Court  for 
the  Northern  District  of  Illinois  for  further 
proceedings  consistent  with  this  opinion. 

Mr.  Justice  VTlilte,  with  whom  concur 
Mr.  Justice  MoKenna  and  Mr.  Justice 
Day,  dissenting: 

To  make  clear  the  reasons  for  my  dissent, 
I  bri^y  recapitulate  the  facts,  the  issues, 
and  the  matters  decided. 

As  a  result  of  the  failure  in  May,  1897, 
of  the  First  National  Bank  of  Orleans,  Ne- 
braska, the  Comptroller  appointed  a  re- 
ceiver and  subsequently  levied  un  assess- 
ment of  $86  a  share  to  make  good  a  defi- 
ciency of  assets  required  to  enable  the  pay- 
ment of  the  creditors  of  the  bank  existing 
at  the  date  of  the  failure. 

In  May,  1894,  Dewey  was  the  registered 
owner  of  105  shares  of  the  stock  of  the  bank. 
In  that  month  and  year  he  assigned  ninety- 
five  of  these  shares  to  Jewett  and  they  were 
]  transferred  on  the  *8tock  register  in  the  name 
of  Jewett.  Jewett  then  transferred  on  the 
stock  register  eighty  of  these  shares  to  six 
other  persons,  Jewett  thus  remaining  the 
registered  holder  of  but  fifteen  out  of  the 
ninety-five  shares  transferred  to  him  by 
Dewey.  Subsequently  Dewey  transferred  on 
the  stock  register  the  remaining  ten  of  the 
original  105  shares  to  Jewett.  At  the  time, 
therefore,  of  the  failure  of  the  bank,  the 
105  shares  originally  owned  by  Dewey  had 
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been  put  out  of  his  name,  and  s^^ood  on  tht 
stock  register  of  the  bank  as  foilftws:  twen- 
ty-five sltares  in  the  name  of  Jewett  and 
eighty  shares  in  various  proportions  in  the 
names  of  the  six  persons  to  whom  Jewett 
had  transferred  them. 

The  object  of  the  bill  is  to  hold  Dewey 
liable  on  the  105  shares  for  the  assessment 
levied  by  the  Comptroller.  Questions  of 
fact  and  of  law  are  involved.  The  first  are: 
At  the  time  of  the  failure  of  the  bank  did 
the  105  shares  of  stock  stand  in  the  name 
of  the  agent  of  Dewey,  or  if  not,  did  they 
stand  in  the  name  of  irresponsible  persons 
to  whom  Dewey,  with  the  knowledge  of  the 
insolvency  of  the  bank,  and  to  escape  lia- 
bility, transferred  the  stock?  And  the  ques- 
tion of  law  is.  If  the  stock  was  still  Dewey's, 
or  if  it  was  transferred  by  him,  as  stated, 
is  he  liable  for  the  assessment  or  for  any 
part  thereof? 

The  court  now  determines  both  questions 
of  fact  against  Dewey.  In  other  words,  the 
court  holds  that  Dewey  was  the  owner  of 
the  twenty-five  shares  standing  in  the  name 
of  Jewett,  because  Jewett  received  the  trans- 
fer merely  as  the  agent  of  Dewey,  and  never 
became  the  owner  of  the  stock.  As  to  the 
eighty  shares  standing  in  the  names  of  the 
six  persons  to  whom  Jewett  transferred 
them,  the  court  holds  that  they  were  trans- 
ferred by  Dewey  to  his  agent,  Jewett,  with 
knowledge  of  the  insolvency,  and  to  avoid 
the  statutory  liability,  and,  to  carry  out 
this  purpose,  were  transferred  by  Jewett 
as  his  (Dewey's)  agent,  into  the  names  of 
six  irresponsible  persons.  The  questions  of 
fact  being  thus  decided  against  Dewey,  the 
proposition  of  law  is,  in  substance,  decided 
in  his  favor.  I  say  this  because  it  is  now 
held  that  Dewey  is  not  liable,  except 
as  to  the  twenty-five  shares,  for  the 
assessment  of  $86  a  share  to  pay  the  debts 
of  the  bank 'existing  at  the  time  of  the  fail- [532] 
ure,  but  only  for  such  proportion  of  such 
assessment  as  may  be  required  to  pay  such 
unsatisfied  debts  of  the  bank,  if  any  there 
be,  which  were  in  existence  at  the  several 
dates  when  the  transfers  of  the  eighty  shares 
were  made  by  Jewett  as  the  agent  of  Dewey. 

My  dissent  is  constrained  by  a  deep  con- 
viction of  the  unsoundness  of  the  proposition 
now  upheld  exempting  Dewey  from  liability, 
in  respect  to  the  eighty  shares,  for  the  call 
made  by  the  Comptroller  to  pay  the  debts 
of  the  bank  existing  at  the  time  of  the  fail- 
ure, and  the  decision  that  he  is  only  liable 
for  such  sum  as  may  be  necessary  to  pay 
the  unsatisfied  debts,  if  any,  which  existed 
when  the  fraudulent  transfer  of  the  stock 
was  made. 

As  it  is  given  to  me  to  see  it,  this  ruling 
is  both  novel  and  dangerous,  and  without 
the  support  of  any  administrative  or  ju- 
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rily  resulted  and  that  he  knew  that  fact. 
The  reply  is  that  the  fraud  was  consummat- 
ed by  the  sale  of  the  stock  of  a  bank  known 
to  be  insolvent,  with  intent  to  evade  lia- 
bility, and  that  the  fraud  is  not  less  though 
the  transferees  happened  to  be  solvent,  but 
that  their  solvency  may  be  proved  to  rebut 
the  presumption  that  injury  resulted  to  the 
creditors  from  the  transfers. 

While  there  is  no  express  finding  of  the 
court  of  appeals  (though  there  was  in  the 
circuit  court)  that  Dewey  knew,  or  should 
have  known,  of  fhe  insolvency  of  the  bank  at 
the  time  of  the  transfer,  and  that  the  trans- 
fer was  made  with  the  intent  to  evade  his 
double  liability  as  stockholder,  the  decree 
of  both  courts  is  based  upon  this  assump- 
tion; and,  as  stated  in  the  dissenting  opin- 
ion, "that  the  final  suspension  of  the  bank, 
though  it  occurred  two  years  and  five 
months  after  Dewey's  transfer  of  stock,  is 
traceable,  in  the  line  of  cause  and  effect,  to 
the  insolvency  of  the  bank  at  the  time  of 
the  transfer."  [67  C.  C.  A.  414,  134  Fed. 
[828]  534.]  *We  do  not  understand  these  facts  to 
be  seriously  disputed. 

In  this  connection  it  only  remains  to  con- 
sider whether  the  transferees  were  finan- 
cially responsible  to  the  amount  of  the 
assessment.  It  is  not  necessary  to  show 
that  they  were  persons  of  a  responsibility 
equal  to  that  of  the  original  stockholder. 
It  is  sufficient  that  they  were  responsible  to 
the  amount  called  for  by  the  necessities  of 
the  case, — ^in  other  words,  in  an  amount  suf- 
ficient to  indicate  that  the  creditors  of  the 
bank  were  not  damnified  by  the  change  of 
ownership. 

Although  the  evidence  does  not  show  af- 
firmatively the  insolvency  of  the  ultimate 
transferees,  it  falls  far  short  of  showing 
that  a  decree  against  them  for  their  assess- 
ment could  be  collected.  Without  going  into 
details  of  the  property  of  each  one  of  the 
seven  transferees,  it  is  sufficient  to  say  that 
they  were  either  working  on  salaries,  with 
no  evidence  of  available  property,  outside  of 
such  salaries,  or  that  their  property  con- 
sisted of  encumbered  real  estate  in  Chicaeo 
of  a  largely  speculative  value;  and  that,  in 
some  cases,  at  least,  the  shares  were  paid 
for  in  real  estate  conveyed  for  the  purpose 
of  getting  rid  of  the  property  and  avoiding 
*  the  payment  of  interest  on  the  encum- 
branees.  There  is  no  satisfactory  evidence 
that  a  decree  against  any  one  of  these  par- 
ties for  the  amount  of  his  assessment  could 
have  been  collected  by  ordinary  process  of 
law. 

2.  But,  except  so  far  as  the  twenty-five 
shares  held  by  Jewett  as  the  agent  of  Dewey 
at  the  time  of  the  failure,  we  think  the  exec- 
utors should  not  be  held  liable  to  the  credit- 
ors who  became  such  after  the  transfer. 
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The  national  banking  act  requires  (Rer. 
Stat.  §  5210,  U.  S.  Comp.  SUt.  1001.  p. 
3498)  a  list  of  the  names  and  resideiic«s 
of  all  the  shareholders,  and  the  number  of 
shares  held  by  each  to  be  kept  in  the  bank- 
ing house,  subject  to  the  inspection  of  all 
the  shareholders  and  creditors  of  the  asso- 
ciation; and  ($  5139,  U.  S.  Comp.  Stat. 
1901,  p.  3461)  that  every  person  becoming  a 
shareholder  by  transfer  of  shares  to  him»elf 
shall  succeed  to  all  the  rights  and  liabilities 
of  the  prior  holder  of  such  shares,  and  no 
change  shall  be  made  in  the  articles  *of  a»-| 
sociation  by  which  the  rights,  remedies,  or 
securities  of  the  existing  creditors  of  the  as- 
sociation shall  be  impaired. 

The  object  of  this  legislation  is  evidently 
to  apprise  persons  dealing  with  the  bank  of 
the  names  of  the  shareholders,  upon  whom 
the  double  liability  shall  be  imposed  in  case 
of  the  insolvency  of  the  bank.  In  the  ev*Tjt 
of  such  insolvency  it  is  only  existing  cre-iit- 
ors  who  can  claim  to  have  been  damnified 
by  a  fraudulent  transfer  of  shares.  As  tD 
them  such  transfer  is  voidable.  Subsequent 
creditors  are  apprised  by  the  published  \hX 
of  the  names  of  the  shareholders,  to  whom 
transfers  have  been  made,  and  of  the  persona 
to  whom  they  may  have  recourse  for  tbt 
double  liability.  The  injustice  of  holding  a 
stockholder  liable  for  an  indefinite  time  in 
the  future  to  creditors  who  may  have  be- 
come such  years  after  he  had  parted  with 
his  stock,  and  who  were  apprised  of  the 
names  of  the  stockholders  by  the  publi'^ned 
list,  is  too  manifest  to  require  an  extendi 
comment.  We  are  only  applying  to  this  c&aa 
by  analogy  the  ordinary  rule  of  the  commoa 
law,  that  a  voluntary  deed  by  a  peraoa 
heavily  indebted  is  fraudulent  and  void  as 
to  prior  creditors  merely  upon  the  ground 
that  he  was  so  indebted;  but,  as  to  stiSte- 
quent  creditors*  is  only  void  upon  erides'^e 
that  the  deed  was  made  in  contemplatioo 
of  future  indebtedness.  Sexton  v.  Wkr<itom^ 
8  Wheat.  229,  5  L.  ed.  603;  Schrtyrr  t. 
Scott,  134  U.  S.  405,  33  L.  ed.  955,  10  Sup. 
Ct.  Rep.  579;  Ridgeway  v.  Vndenrotyi,  4 
Wash.  C.  C.  129-137,  Fed.  Cas.  No.  II.SIS; 
Bennett  v.  Bedford  Bank,  11  Mass.  421. 

This  was  the  interpretation  given  to  a 
similar  statute  by  the  supreme  court  of 
Ohio  in  Peter  v.  Union  Mfg.  Co,  66  Ohio  St. 
181-204,  46  N.  E.  894.  It  is  true  that  U 
Ohio  a  stockholder  cannot  escape  liability 
to  existing  creditors  by  a  transfer  of  his 
stock,  however  bona  fide  such  transfer  mar 
be.  But  we  do  not  see  how  that  affect*  the 
ruling  in  the  Peter  Case,  that  he  do**«  not 
continue  liable  as  to  future  creditont. 

The  case  of  Botoden  v.  Johnson  lAdama  w. 
Johnson)  107  U.  S.  251,  27  L,  ed.  386,  2  s„jt 
Ct.  Rep.  246,  turned  upon  the  qu^tion  ol 
the  fraud  in  a  certain  transfer  of  Mch^k.  tbe 
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"^ion    being    that    such    transfer    was 

'lent,    and    that    the   original    owner 

led  liable  to  the  creditors  of  the  bank. 

'uestion  as  to  whether  such  liability 

ited  to  existing  creditors  or  extended 

re   creditors  was  not  touched  apon 

opinion  of  the  court,  but,  as  the  in- 

/  of  the  bank  seems  to  have  occurred 

er  the  fraudulent  t:ran8fer  was  made, 

1  probable  that  any  future  creditors 

are  undoubtedly  cases  in  which  we 
i  the  general  expression  that,  in  the 
a  fraudulent  transfer  of  stock,  the 
r  remains  liable  to  the  creditors 
ak,  but  in  none  of  them  were  we 
a  to  discriminate  between  existing 
ixient  creditors,  since,  as  a  rule, 
:acy  of   the  bank  followed  soon 
ransfer,  and  the  distinction  was 
o  our  attention  by  counsel. 
i   that   there  must  be  a  decree 
e  decree  of  the  Circuit  Court 
<o  far  as  it  holds  Dewey  liable 
assessment  on  the  twenty-five 
Mng  in  Jewett's  name,  and  re- 
far  as  it  exonerated  his  estate 
<?nt  upon  the  remaining  shares, 
mt  as  is  necessary  to  satisfy 
existing  at  the  time  the  trans- 
ock  was  made,  and  that  the 
nded  to  the  Circuit  Court  for 
District  of  Illinois  for  further 
nsistent  with  this  opinion. 

"Wliite,   with  whom  concur 
^oKenna   and    Mr.    Justice 


T« 


r  the  reasons  for  my  dissent, 
tulate  the  facts,  the  issues, 
"^  decided. 

I  the  failure  in  May,  1897, 

ional  Bank  of  Orleans,  Ne- 

nptroller    appointed    a    re- 

Hjuently  levied    un   assess- 

lare  to  make  good  a  defi- 

equired  to  enable  the  pay- 

itors  of  the  bank  existing 

failure. 

Dewey  was  the  registered 

s  of  the  stock  of  the  bank. 

year  he  assigned  nincty- 

to  Jewett  and  they  were 

'stock  register  in  the  name 

then  transferred  on  the 

y  of  these  shares  to  six 

ett  thus  remaining  the 

but  fifteen  out  of  the 

"^ransf erred   to   him    by 

^       ^y  Dewey  transferred  on 

e  remaining  ten  of  the 

tt.    At  the  time, 

he  bank,  the 

Dewey  had 


been  put  out  of  his  name,  and  s^ood  on  tht 
stock  register  of  the  bank  as  foil(»ws:  twen- 
ty-five shares  in  the  name  of  Jewett  and 
eighty  shares  in  various  proportions  in  the 
names  of  the  six  persons  to  whom  Jewett 
had  transferred  them. 

The  object  of  the  bill  is  to  hold  Dewey 
liable  on  the  106  shares  for  the  assessment 
levied  by  the  Comptroller.  Questions  of 
fact  and  of  law  are  involved.  The  first  are: 
At  the  time  of  the  failure  of  the  bank  did 
the  105  shares  of  stock  stand  in  the  name 
of  the  agent  of  Dewey,  or  if  not,  did  they 
stand  in  the  name  of  irresponsible  persons 
to  whom  Dewey,  with  the  knowledge  of  the 
insolvency  of  the  bank,  and  to  escape  lia- 
bility, transferred  the  stock  ?  And  the  ques- 
tion of  law  is,  If  the  stock  was  still  Dewey's, 
or  if  it  was  transferred  by  him,  as  stated, 
is  he  liable  for  the  assessment  or  for  any 
part  thereof? 

The  court  now  determines  both  questions 
of  fact  against  Dewey.  In  other  words,  the 
court  holds  that  Dewey  was  the  owner  of 
the  twenty-five  shares  standing  in  the  name 
of  Jewett,  because  Jewett  received  the  trans- 
fer merely  as  the  agent  of  Dewey,  and  never 
became  the  owner  of  the  stock.  As  to  the 
eighty  shares  standing  in  the  names  of  the 
six  persons  to  whom  Jewett  transferred 
thom,  the  court  holds  that  they  were  trans- 
ferred by  Dewey  to  his  agent,  Jewett,  with 
knowledge  of  the  insolvency,  and  to  avoid 
the  statutory  liability,  and,  to  carry  out 
this  purpose,  were  transferred  by  Jewett 
as  his  (Dewey's)  agent,  into  the  names  of 
six  irresponsible  persons.  The  questions  of 
fact  being  thus  decided  against  Dewey,  the 
proposition  of  law  is,  in  substance,  decided 
in  his  favor.  1  say  this  because  it  is  now 
held  that  Dewey  is  not  liable,  except 
as  to  the  twenty-five  shares,  for  the 
assessment  of  $86  a  share  to  pay  the  debts 
of  the  bank  'existing  at  the  time  of  the  fail- [532] 
ure,  but  only  for  such  proportion  of  such 
assessment  as  may  be  required  to  pay  such 
unsatisfied  debts  of  the  bank,  if  any  there 
be,  which  were  in  existence  at  the  several 
dates  when  the  transfers  of  the  eighty  shares 
were  made  by  Jewett  as  the  agent  of  Dewey. 

My  dissent  is  constrained  by  a  deep  con- 
viction of  the  unsoundness  of  the  proposition 
now  upheld  exempting  Dewey  from  liability, 
in  respect  to  the  eighty  shares,  for  the  call 
made  by  the  Comptroller  to  pay  the  debts 
of  the  bank  existing  at  the  time  of  the  fail- 
ure, and  the  decision  that  he  is  only  liable 
for  such  sum  as  may  be  necessary  to  pay 
the  unsatisfied  debts,  if  any,  which  existed 
when  the  fraudulent  transfer  of  the  stock 
was  made. 

As  it  is  given  to  me  to  see  it,  this  ruling 
is  both  novel  and  dangerous,  and  without 
the  support  of  any  administrative  or  ju- 
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dicial  oonstruction  applied  to  the  statute 
since  it  was  originally  enacted,  more  than 
forty  years  ago.  To  me  it,  moreover,  seems 
that  the  ruling  is  repugnant  both  to  the 
text  and  spirit  of  the  statute,  considered  as 
an  original  question,  and  is,  besides,  con- 
trary to  a  line  of  adjudications  of  this  and 
otuer  Federal  courts.  My  endeavor  shall  be 
briefly  to  state  the  reasons  by  which  I  am 
led  to  this  conclusion. 

It  cannot  be  denied  that,  from  the  date 
of  the  original  enactment  of  the  national 
banking  act,  in  1863   [12  Stat,  at  L.  665, 
chap.  58],  to  the  present  time,  the  Comptrol- 
ler of  the  Currency,  in  making  an  assess- 
ment under  the  law  to  pay  the  debts  of  a 
failed  national  bank,  has  always  made  such 
call   upon   the  assumption  that  the  stock- 
holders who  were  liable  for  assessment  were 
80  liable  ratably  for  the  amount  required  to 
pay  the  debts  of  the  bank  existing  at  the 
time  of  the  failure.     Such  also  is  the  case 
viewed  from  the  standpoint  of  judicial  de- 
cisions, for,  although  in  numerous  cases  in 
this  court  and  many  cases  in  the  lower  Fed- 
eral courts  for  years  and  years,  questions  in 
every  aspect  have  been  considered  concerning 
the  liability  of  a  stockholder  in  a  national 
bank  who,  it  was  alleged,  had  transferred 
his  stock  in  fraud  of  the  statute,  no  case  can 
[633]  be  found  where  even  a  suggestion  was  'made 
by  counsel  or  by  the  courts  of  the  existence 
of  the  rule  of  limited  liability  which   the 
court   now  upholds.     In   saying  this   I   do 
not  overlook  the  fact  that  the  court  in  its 
opinion   refers  to   an  Ohio  case    {Peter  v. 
Union  Mfg.  Co.  56  Ohio  St.  181,  46  N.  E. 
894)    as  sustaining  the  doctrine   which    is 
now  announced.    That  case,  however,  did  not 
concern  a  national  bank,  but  related  to  an 
Ohio  corporation;  and,  as  I  shall  hereafter 
endeavor  to  demonstrate,  rested  solely  upon 
the  provisions  of  the  Constitution  and  laws 
of  tlie  state  of  Ohio,  which  were  not  only 
peculiar  to  that  state,  but  were  directly  in 
conflict  with  the  principle  of  liability  ex- 
pressed in  the  acts  of  Congress  concerning 
the  responsibility  of  stockholders  in  nation- 
al bunks. 

Whilst,  of  course,  the  absence,  during  such 
a  long  period  of  time,  in  administrative  exe- 
eution  and  judicial  exposition,  of  even  a  sug- 
gestion'that  the  limitation  of  liability  now 
sustained  was  warranted  by  the  statute, 
is  not  conclusive,  it  certainly  is  persuasive 
that,  if  such  a  limitation  can  be  evolved 
from  the  law,  it  must  be  occult  and  strained, 
since  it  has  been  latent  and  undiscovered  for 
forty  years.  But  a  consideration  of  the 
statute,  it  seems  to  me,  will  at  once  make 
clear  the  fact  that  the  limitation  now  sanc- 
tioned has  never  before,  been  intimated,  be- 
cause that  limitation  must  have  been  con- 
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sidered  to  be  repugnant  to  the  text  of  tW 
statute. 

Both  by  the  national  banking  act  as  orifri- 
nally  adopted  in  1863  and  as  re-enacted  in 
1864  [13  SUt.  at  L.  99,  chap.  106],  and  as 
now   embodied   in    §    5139    of    the    Rerid^d 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3461), 
owners  of  stock  in  national  banks  were  em- 
powered to  transfer  that  stock  as  personal 
property.     The  purpose  of  Congress  to  ren- 
der this  transfer  efTectual   is  evidenced   by 
the  omission  in  the  re-enactment  in  1864  of 
a  provision  foimd  in  the  act  of  1863,  whick 
might  have  had  the  effect  of  limiting  trans- 
fers.    Earle  v.  Carson,  188  U.  S.  42.  4<».  47 
L.  ed.  373,  376,  23  Sup.  Ct.  Rep.  254.     And, 
following  the  plain  text  of  the  act,  it  has 
not  been  questioned  that  creditors  existing 
at  the  time  a  stockholder  made  and  complet- 
ed a  lawful  transfer  of  his  stock  had  no  right 
to   complain   or    hold    the   outgoing   stock- 
holder for  existing  debts  of  the  bank,  sine*, 
by  the  statute,  the  result  of  such  a  transfer 
•was  to  sever  all  connection  between  8uch(5M] 
stockholder  and  the  bank,  wholly  without 
reference  to  the  consent  of  the  then-eTi^t- 
ing  creditors,  and  to  substitute  the  peraon 
to  whom  the  valid  and  completed  transfer 
had  been  made.     Now,  whilst  it  is  true  that 
the  statute  requires  a  registry  of  stockhold- 
ers  to  be  kept  and  transfers  to  be   noted 
thereon,  in  view  of  the  unlimited  ri;?ht  of  a 
stockholder  to  make  a  lawful  transfer  witli- 
out  the  consent  of  the  creditors  existing  at 
the  time  of  the  transfer,  it  cannot  be  said 
that   the   statute  gave   to   the   creditors   a 
right  to   prevent   transfers  or   presupposed 
that   they   would   contract   with    the    bank 
upon  the  faith  of  a  particular  sUte  of  the 
registry,  when,  by  the  statute,  that  re<n»- 
try  could  be  cnanged  by   lawful   transfers 
without  the  power  of  the  creditor  to  com- 
plain.    It  is  true  also  that  the  statute  de- 
clares   (Rev.   Stat.    S    6139)    that   when    a 
lawful    transfer    is    made    the    shareholder 
**shall  succeed  to  all  the  rights  and  liabili 
ties   of  the  prior   holder  of  such   shares,* 
But    this    does    not    imply    that    existing 
creditors  have  a  contract  right  against  the 
transferring  stockholder,  since  the  right  of 
such  stockholder  to  make  a  lawful  transfer 
and  substitute  another  for  himself  witboot 
the  consent  of  the  creditors  is  an  affirmance 
instead  of  a  negation  of  the  absence  of  tb« 
contract  relation  between  the  transferring 
stockholder     and     then-existing     creditorm. 
And  this  is  emphasized,  since  the  new  stork- 
holder  becomes  ratably  liable  not  only  for 
debts  contracted  after  the  transfer  made  ta 
him,  but  for  all  the  prior  unsatisfied  debt*. 
Of  course,  by  the  statute  as  originally  enai^ 
ed  and  as  now  existing  (Rev.  Stat  I  5151, 
U.  S.  Comp.  SUt  1901,  p.  3465)   tlHMe  wbo 
were  stockholden  in  a  national  bank  at  the 
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't^ime   of  its  failure  are  made  equally  and 
x-atably  liable  to  the  amount  of  their  stock 
£or  the  debts  of  the  bank  then  existing.     But 
^his  provision  does   not  destroy  or  impair 
^he  right  to  make  a  lawful  transfer  before 
'the  failure  of  a  bank,  since  it  only  attaches 
'the  double  liability  to  those  who  have  not 
made  a  lawful  transfer,  and  who  are,  in 
contemplation  of  law,  stockholders  at  the 
time  of  the  failure.    Harmonizing  these  two 
sections  of  the  statute,  they  import  the  pur- 
pose to  secure  the  great  advantage  resulting 
3*from  the  untrammeled  power  to  make  a 
lawful  transfer  of  stock,  as  pointed  out  by 
this  court  in  Earle  v.  Carson,  supra,  and 
First  Nat,  Bank  v.  Lanier,  11  Wall.  377,  20 
L.  ed.  174,  and  yet,  at  the  same  time,  when 
failure    ensues,    to   give    the    then-existing 
creditors  the  benefit  of  the  double  liability 
of  the  then-existing  stockholders. 

And  when  the  repeated  adjudications  of 
this  court  are  considered,  to  me  it  seems 
that  they  expound  the  text  and  spirit  of  the 
statute  as  above  pointed  out;  and,  therefore, 
the  rule  now  announced  cannot  be  consist- 
ently   upheld    without    overthrowing    those 
decisions   and   substituting  a  new   statute. 
In  Germania  Nat.  Bank  v.  Case  (1878)  99 
U.  S.  628,  25  L.  ed.  448,  the  principle  con- 
trolling the  question  of  the  liability  of  a 
stockholder   in   a   national    bank   who   had 
made  a  fraudulent  disposition  of  his  stock 
was  considered.     On  the  one  hand  it  was  in- 
sisted that,  as  the  stockholder  had  a  right 
to  transfer  his  stock  without  the  consent 
of  then-existing  creditors  of  the  bank,  every 
**out-and-out"   transfer,  as   it  was   termed, 
should  be  hbld  to  be  efficacious  to  relieve 
from   liability  at  the  date  of  the  failure. 
Or.  the  other  hand,  it  was  contended  that  if 
a  transfer  was  made  with  a  knowledge  of 
the  insolvency  of  the  bank,  and  to  escape  the 
statutory  liability,  the  stockholder  remained 
a  stockholder,  and  was,  therefore,  subject  to 
the  double  liability.     The  latter  contention 
was   sustained.    The   court   recognized   the 
fact  that  in  England,  when  a  stockholder 
had  a  right  to  dispose  of  his  stock  at  pleas- 
ure, the  rule  was  that  every  out-and-out 
transfer  which  was  not  a  mere  sham  severed 
the    connection    of    the    stockholder    with 
the  corporation,  thus  causing  him  to  be  no 
longer  a  stockholder,  and  leaving  him  en- 
tirely free  from  liability.     But  the  Ameri- 
can rule  was  held  to  be  different.     Expound- 
ing that  rule,  it  was  declared  that,  both  in 
the  case  where  a  stockholder  made  a  sham 
pale  or  transferred  his  stock  to  an  irrespon- 
sible person,  with  knowledge  of  the  insol- 
vency of  the  bank,  and  for  the  purpose  of 
escaping  the  statutory  liability,  the  trans* 
ferrer  remained  a  stockholder  for  the  pur- 
pose of  the  statutory  double  liability.    In 
16]  other  words,  *the  oourt  declared  that,  in 
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both  such  cases,  the  transfer,  in  legal  intend- 
ment, at  the  election  of  creditors,  would  be 
held  to  be  a  mere  simulation,  leaving  the 
stockholder,  despite  such  transfer,  continu- 
ously subject  to  his  statutory  liability. 

Without  attempting  to  review  all  of  tne 
many  other  cases  decided  by  this  court  in- 
volving controversies  on  this  subject,  it  may 
not  be  doubted  that  the  substantial  doctrine 
of  the  case  just  reviewed  has  been  reiterated 
time  and  time  again  and  is  the  settled  law 
of  this  court.  Thus  in  Bowden  v.  Johnson, 
{Adams  v.  Johnson)  107  U.  S.  251,  27  L. 
ed.  386,  2  Sup.  Ct.  Rep.  246,  Johnson  was 
the  holder  of  stock  in  a  national  bank.  On 
February  14,  1874,  his  stock  was  trans- 
ferred on  the  books  of  the  bank  in  the  name 
of  a  Mrs.  Valentine.  On  May  26,  1874, 
more  than  three  months  after  such  transfer, 
the  bank  failed  and  the  Comptroller  made 
an  assessment  to  pay  the  debts  existing  at 
the  time  of  the  failure,  and  the  suit  had 
for  its  object  the  enforcement  of  this  as- 
sessment against  Johnson.  It  was  found 
that  the  transfer  to  Mrs.  Valentine  was 
not  a  sham,  but  that,  at  the  time  it  was 
made,  the  bank  was  insolvent,' that  Johnson 
knew  of  the  insolvency,  and  transferred  his 
stock  to  avoid  liability,  and  with  the  knowl- 
edge that  Mrs.  Valentine  was  irresponsible. 
Coming  to  consider  the  contention,  under 
these  facts,  that  Johnson  could  not  be  held 
for  the  debts  existing  at  the  time  of  the  fail- 
ure, the  court  expressly  reiterated  the  rul- 
ing in  the  Case  Case,  held  that  a  sharehold- 
er who  made  a  fraudulent  transfer  of  the 
kind  under  consideration  continued  liable  as 
a  stockholder,  and  the  assessment  which  had 
been  made  by  the  Comptroller  for  the  debts 
existing  at  the  time  of  the  failure  was  ad- 
judged to  be  valid,  although  such  failure 
happened  months  after  the  fraudulent  trans- 
fer. In  the  course  of  the  opinion  the  court 
said  (p.  261,  L.  ed.  p.  389,  Sup.  Ct.  Rep. 
p.  254) : 

"But  where  the  transferrer,  possessed  of 
information  showing  that  there  is  good 
ground  to  apprehend  the  failure  of  the  bank, 
colludes  and  combines,  as  in  this  case,  with 
an  irresponsible  transferee,  with  the  design 
of  substituting  the  latter  in  his  place,  and 
of  thus  leaving  no  one  with  any  ability  to 
respond  for  the  individual  liability  imposed 
by  the  statute,  in  respect  'of  the  shares  of  [537] 
stock  transferred,  the  transaction  will  be 
decreed  to  be  a  fraud  on  the  creditors,  and 
he  will  be  held  to  the  same  liability  to  the 
creditors  as  before  the  transfer.  He  will 
be  still  regarded  as  a  shareholder  quoad  the 
creditors,  although  he  may  be  able  to  show 
that  there  was  a  full  or  a  partial  considera- 
tion for  the  transfer,  as  between  him  and 
the  transferee. 

''The  appellees  contend  that  the  statute 
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dicial  oonstruction  applied  to  the  statute 
since  it  was  originally  enacted,  more  than 
forty  years  ago.  To  me  it,  moreover,  seems 
that  the  ruling  is  repugnant  both  to  the 
text  and  spirit  of  the  statute,  considered  as 
an  original  question,  and  is,  besides,  con- 
trary to  a  line  of  adjudications  of  this  and 
otuer  Federal  courts.  My  endeavor  shall  be 
briefly  to  state  the  reasons  by  which  I  am 
led  to  this  conclusion. 

It  cannot  be  denied  that,  from  the  date 
of  the  original  enactment  of  the  national 
banking  act,  in  1863  [12  Stat  at  L.  665, 
chap.  58],  to  the  present  time,  the  CJomptrol- 
ler  of  the  Currency,  in  making  an  assess- 
ment under  the  law  to  pay  the  debts  of  a 
failed  national  bank,  has  always  made  such 
call  upon  the  assumption  that  the  stock- 
holders who  were  liable  for  assessment  were 
so  liable  ratably  for  the  amotmt  required  to 
pay  the  debts  of  the  bank  existing  at  the 
time  of  the  failure.  Such  also  is  the  case 
viewed  from  the  standpoint  of  judicial  de- 
cisions, for,  although  in  numerous  cases  in 
this  court  and  many  cases  in  the  lower  Fed- 
eral courts  for  years  and  years,  questions  in 
every  aspect  have  been  considered  concerning 
the  liability  of  a  stockholder  in  a  national 
bank  who,  it  was  alleged,  had  transferred 
his  stock  in  fraud  of  the  statute,  no  case  can 
[633]be  found  where  even  a  suggestion  was  'made 
by  counsel  or  by  the  courts  of  the  existence 
of  the  rule  of  limited  liability  which  the 
court  now  upholds.  In  saying  this  I  do 
not  overlook  the  fact  that  the  court  in  its 
opinion  refers  to  an  Ohio  case  {Peter  v. 
Union  Mfg.  Co,  56  Ohio  St.  181,  46  N.  E. 
894)  as  sustaining  the  doctrine  which  is 
now  announced.  That  case,  however,  did  not 
concern  a  national  bank,  but  related  to  an 
Ohio  corporation;  and,  as  I  shall  hereafter 
endeavor  to  demonstrate,  rested  solely  upon 
the  provisions  of  the  Constitution  and  laws 
of  tlie  state  of  Ohio,  which  were  not  only 
peculiar  to  that  state,  but  were  directly  in 
conflict  with  the  principle  of  liability  ex- 
pressed in  the  acts  of  Congress  concerning 
the  responsibility  of  stockholders  in  nation- 
al banks. 

Whilst,  of  course,  the  absence,  during  such 
a  long  period  of  time,  in  administrative  exe- 
eution  and  judicial  exposition,  of  even  a  sug- 
gestion'that  the  limitation  of  liability  now 
sustained  was  warranted  by  the  statute, 
is  not  conclusive,  it  certainly  is  persuasive 
that,  if  such  a  limitation  can  be  evolved 
from  the  law,  it  must  be  occult  and  strained, 
since  it  has  been  latent  and  undiscovered  for 
forty  years.  But  a  consideration  of  the 
statute,  it  seems  to  me,  will  at  once  make 
clear  the  fact  that  the  limitation  now  sanc- 
tioned has  never  before,  been  intimated,  be- 
cause that  limitation  must  have  been  oon- 
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sidered  to  be  repugnant  to  the  text  of  tW 
statute. 

Both  by  the  national  banking  act  as  ori^ 
nally  adopted  in  1863  and  as  re-enaetei  ii 
1864  [13  Stat,  at  L.  99,  chap.  106],  and  as 
now  embodied  in  §  5139  of  the  Revi^f^ 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3401 », 
owners  of  stock  in  national  banks  were  em- 
powered to  transfer  that  stodc  as  personal 
property.  The  purpose  of  Congress  to  ren- 
der this  transfer  efTectual  is  evidenced  br 
the  omission  in  the  re-enactment  in  1864  of 
a  provision  fotmd  in  the  act  of  1863,  which 
might  have  had  the  effect  of  limiting  trans- 
fers. Earle  v.  Carson,  188  U.  S.  42.  4<^.  47 
L.  ed.  373,  376,  23  Sup.  Ct.  Rep.  254.  And* 
following  the  plain  text  of  the  act,  it  has 
not  been  questioned  that  creditors  existing 
at  the  time  a  stockholder  made  and  complet- 
ed a  lawful  transfer  of  his  stock  had  do  ri?ht 
to  complain  or  hold  the  outgoing  stock- 
holder for  existing  debts  of  the  bank,  since, 
by  the  statute,  the  result  of  such  a  tran>^fer 
*was  to  sever  all  connection  between  such[5M] 
stockholder  and  the  bank,  wholly  without 
reference  to  the  consent  of  the  then-exist- 
ing creditors,  and  to  substitute  the  person 
to  whom  the  valid  and  completed  transfer 
had  been  made.  Now,  whilst  it  is  true  that 
the  statute  requires  a  registry  of  stockhold- 
ers to  be  kept  and  transfers  to  be  noted 
thereon,  in  view  of  the  unlimited  ri^ht  <if  a 
stockholder  to  make  a  lawful  transfer  with- 
out the  consent  of  the  creditors  existing  at 
the  time  of  the  transfer,  it  cannot  be  said 
that  the  statute  gave  to  the  creilitort  a 
right  to  prevent  transfers  or  pre^uppovNi 
that  they  would  contract  with  the  bank 
upon  the  faith  of  a  particular  state  of  the 
registry,  when,  by  the  statute,  that  reci*- 
try  could  be  cnanged  by  lawful  transfers 
without  the  power  of  the  creditor  to  com- 
plain. It  is  true  also  that  the  statute  de- 
clares (Rev.  Stat.  S  5139)  that  when  a 
lawful  transfer  is  made  the  shareholder 
'^shall  succeed  to  all  the  rights  and  liabili 
ties  of  the  prior  holder  of  such  shares* 
But  this  does  not  imply  that  existing 
creditors  have  a  contract  right  a^inst  the 
transferring  stockholder,  since  the  ri^ht  of 
such  stockholder  to  make  a  lawful  tranter 
and  substitute  another  for  himself  withoot 
the  consent  of  the  creditors  is  an  aflSrmAnc* 
instead  of  a  n^ation  of  the  absence  of  the 
contract  relation  between  the  transferring 
stockholder  and  then-existing  creditorm. 
And  this  is  emphasized,  since  the  new  stork- 
holder  becomes  ratably  liable  not  only  for 
debts  contracted  after  the  transfer  made  t» 
him,  but  for  all  the  prior  unsatisfied  debts. 
Of  course,  by  the  statute  as  origi nally  enact- 
ed and  as  now  existing  (Rev.  Stat,  f  5151. 
U.  S.  Comp.  SUt  1901,  p.  3465)  thow  wko 
were  stockholder!  in  a  national  bank  at  the 
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eonclusion  being  that  such  transfer  was 
fraudulent,  and  that  the  original  owner 
continued  liable  to  the  creditors  of  the  bank. 
[880]*The  question  as  to  whether  such  liability 
was  limited  to  existing  creditors  or  extended 
to  future  creditors  was  not  touched  apon 
in  the  opinion  of  the  court,  but,  as  the  in- 
BoWencj  of  the  bank  seems  to  have  occurred 
soon  after  the  fraudulent  transfer  was  made, 
it  is  improbable  that  any  future  creditors 
•ousted. 

There  are  undoubtedly  cases  in  which  we 
kave  used  the  general  expression  that,  in  the 
event  of  a  fraudulent  transfer  of  stock,  the 
stockholder  remains  liable  to  the  creditors 
•f  the  bank,  but  in  none  of  them  were  we 
called  upon  to  discriminate  between  existing 
and  subsequent  creditors,  since,  as  a  rule, 
the  insolvency  of  the  bank  followed  soon 
after  the  transfer,  and  the  distinction  was 
not  called  to  our  attention  by  counsel. 

It  results  that  there  must  be  a  decree 
affirming  the  decree  of  the  Circuit  Court 
ef  Appeals  so  far  as  it  holds  Dewey  liable 
for  his  full  assessment  on  the  twenty-live 
shares  standing  in  Jewett's  name,  and  re- 
.  versing  it  so  far  as  it  exonerated  his  estate 
from  assessment  upon  the  remaining  shares, 
to  such  amount  as  is  necessary  to  satisfy 
the  creditors  existing  at  the  time  the  trans- 
fer of  the  stock  was  made,  and  that  the 
cause  be  remanded  to  the  Circuit  Court  for 
the  Northern  District  of  Illinois  for  further 
proceedings  consistent  with  this  opinion. 

Mr.  Justice  "Wlilte,  with  whom  concur 
Mr.  Justice  MoKenna  and  Mr.  Justice 
Day,  dissenting: 

To  make  clear  the  reasons  for  my  dissent, 
I  bri^y  recapitulate  the  facts,  the  issues, 
and  the  matters  decided. 

As  a  result  of  the  failure  in  May,  1897, 
of  the  First  National  Bank  of  Orleans,  Ne- 
braska, the  Comptroller  appointed  a  re- 
ceiver and  subsequently  levied  an  assess- 
ment of  $86  a  share  to  make  good  a  defi- 
ciency of  assets  required  to  enable  the  pay- 
ment of  the  creditors  of  the  bank  existing 
at  the  date  of  the  failure. 

In  May,  1894,  Dewey  was  the  registered 
owner  of  105  shares  of  the  stock  of  the  bank. 
In  that  month  and  year  he  assigned  ninety- 
five  of  these  shares  to  Jewett  and  they  were 
[681]  transferred  on  the  *8tock  register  in  the  name 
of  Jewett.  Jewett  then  transferred  on  the 
stock  register  eighty  of  these  shares  to  six 
other  persons,  Jewett  thus  remaining  the 
registered  holder  of  but  fifteen  out  of  the 
ninety-five  shares  transferred  to  him  by 
Dewey.  Subsequently  Dewey  transferred  on 
the  stock  register  the  remaining  ten  of  the 
original  105  shares  to  Jewett.  At  the  time, 
therefore,  of  the  failure  of  the  bank,  the 
105  shares  originally  owned  by  Dewey  had 
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been  put  out  of  his  name,  and  stood  on  tht 
stock  register  of  the  bank  as  follows:  twen- 
ty-five shares  in  the  name  of  Jewett  and 
eighty  shares  in  various  proportions  in  the 
names  of  the  six  persons  to  whom  Jewett 
had  transferred  them. 

The  object  of  the  bill  is  to  hold  Dewey 
liable  on  the  105  shares  for  the  assessment 
levied  by  the  Comptroller.  Questions  of 
fact  and  of  law  are  involved.  The  first  are: 
At  the  time  of  the  failure  of  the  bank  did 
the  105  shares  of  stock  stand  in  the  name 
of  the  agent  of  Dewey,  or  if  not,  did  they 
stand  in  the  name  of  irresponsible  persons 
to  whom  Dewey,  with  the  knowledge  of  the 
insolvency  of  the  bank,  and  to  escape  lia- 
bility, transferred  the  stock  ?  And  the  ques- 
tion of  law  is,  If  the  stock  was  still  Dewey's, 
or  if  it  was  transferred  by  him,  as  stated, 
is  he  liable  for  the  assessment  or  for  any 
part  thereof? 

The  court  now  determines  both  questions 
of  fact  against  Dewey.  In  other  words,  the 
court  holds  that  Dewey  was  the  owner  of 
the  twenty-five  shares  standing  in  the  name 
of  Jewett,  because  Jewett  received  the  trans- 
fer merely  as  the  agent  of  Dewey,  and  never 
became  the  owner  of  the  stock.  As  to  (he 
eighty  shares  standing  in  the  names  of  the 
six  persons  to  whom  Jewett  transferred 
them,  the  court  holds  that  they  were  trans- 
ferred by  Dewey  to  his  agent,  Jewett,  with 
knowledge  of  the  insolvency,  and  to  avoid 
the  statutory  liability,  and,  to  carry  out 
this  purpose,  were  transferred  by  Jewett 
as  his  (Dewey's)  agent,  into  the  names  of 
six  irresponsible  persons.  The  questions  of 
fact  being  thus  decided  against  Dewey,  the 
proposition  of  law  is,  in  substance,  decided 
in  his  favor.  I  say  this  because  it  is  now 
held  that  Dewey  is  not  liable,  except 
as  to  the  twenty-five  shares,  for  the 
assessment  of  $86  a  share  to  pay  the  debts 
of  the  bank  'existing  at  the  time  of  the  fail- [532] 
ure,  but  only  for  such  proportion  of  such 
assessment  as  may  be  required  to  pay  such 
unsatisfied  debts  of  the  bank,  if  any  there 
be,  which  were  in  existence  at  the  several 
dates  when  the  transfers  of  the  eighty  shares 
were  made  by  Jewett  as  the  agent  of  Dewey. 

My  dissent  is  constrained  by  a  deep  con- 
viction of  the  unsoundness  of  the  proposition 
now  upheld  exempting  Dewey  from  liability, 
in  respect  to  the  eighty  shares,  for  the  call 
made  by  the  Comptroller  to  pay  the  debts 
of  the  bank  existing  at  the  time  of  the  fail- 
ure, and  the  decision  that  he  is  only  liable 
for  such  sum  as  may  be  necessary  to  pay 
the  unsatisfied  debts,  if  any,  which  existed 
when  the  fraudulent  transfer  of  the  stock 
was  made. 

As  it  is  given  to  me  to  see  it,  this  ruling 
is  both  novel  and  dangerous,  and  without 
the  support  of  any  administrative  or  ju- 
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dicial  oonstruction  applied  to  the  statute 
since  it  was  originally  enacted,  more  than 
forty  years  ago.  To  me  it,  moreover,  seems 
that  the  ruling  is  repugnant  both  to  the 
text  and  spirit  of  the  statute,  considered  as 
an  original  question,  and  is,  besides,  con- 
trary to  a  line  of  adjudications  of  this  and 
otiier  Federal  courts.  My  endeavor  shall  be 
briefly  to  state  the  reasons  by  which  I  am 
led  to  this  conclusion. 

It  cannot  be  denied  that,  from  the  date 
of  the  original  enactment  of  the  national 
banking  act,  in  1863  [12  Stat,  at  L.  665, 
chap.  68],  to  the  present  time,  the  CJomptrol- 
ler  of  the  Currency,  in  making  an  assess- 
ment under  the  law  to  pay  the  debts  of  a 
failed  national  bank,  has  always  made  such 
call  upon  the  assumption  that  the  stock- 
holders who  were  liable  for  assessment  were 
so  liable  ratably  for  the  amount  required  to 
pay  the  debts  of  the  bank  existing  at  the 
time  of  the  failure.  Such  also  is  the  case 
viewed  from  the  standpoint  of  judicial  de- 
cisions, for,  although  in  numerous  cases  in 
this  court  and  many  cases  in  the  lower  Fed- 
eral courts  for  years  and  years,  questions  in 
every  aspect  have  been  considered  concerning 
the  liability  of  a  stockholder  in  a  national 
bank  who,  it  was  alleged,  had  transferred 
his  stock  in  fraud  of  the  statute,  no  case  can 
[633] be  found  where  even  a  suggestion  was  •made 
bv  counsel  or  by  the  courts  of  the  existence 
of  the  rule  of  limited  liability  which  the 
court  now  upholds.  In  saying  this  I  do 
not  overlook  the  fact  that  the  court  in  its 
opinion  refers  to  an  Ohio  case  {Peter  v. 
Union  Mfg.  Co.  56  Ohio  St.  181,  46  N.  E. 
894)  as  sustaining  the  doctrine  which  is 
now  announced.  That  case,  however,  did  not 
concern  a  national  bank,  but  related  to  an 
Ohio  corporation;  and.  as  I  shall  hereafter 
endeavor  to  demonstrate,  rested  solely  upon 
the  provisions  of  the  Ck)nstitution  and  laws 
of  the  state  of  Ohio,  which  were  not  only 
peculiar  to  that  state,  but  were  directly  in 
conflict  with  the  principle  of  liability  ex- 
pressed in  the  acts  of  CJongress  concerning 
the  responsibility  of  stockholders  in  nation- 
al bunks. 

Whilst,  of  course,  the  absence,  during  such 
a  long  period  of  time,  in  administrative  exe- 
eution  and  judicial  exposition,  of  even  a  sug- 
gestion'that  the  limitation  of  liability  now 
sustained  was  warranted  by  the  statute, 
is  not  conclusive,  it  certainly  is  persuasive 
that,  if  such  a  limitation  can  be  evolved 
from  the  law,  it  must  be  occult  and  strained, 
since  it  has  been  latent  and  imdiscovered  for 
forty  years.  But  a  consideration  of  the 
statute,  it  seems  to  me,  will  at  once  make 
clear  the  fact  that  the  limitation  now  sanc- 
tioned has  never  before^  been  intimated,  be- 
cause that  limitation  must  have  been  oon- 
1138 


sidered  to  be  repugnant  to  the  text  of  tW 
statute. 

Both  by  the  national  banking  act  as  origri- 
nally  adopted  in  1863  and  as  re-enacted  in 
1864  [13  Stat,  at  L.  99,  chap.  106],  and  as 
now  embodied  in  §  5130  of  the  Reprised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  34G1), 
owners  of  stock  in  national  banks  were  em- 
powered to  transfer  that  stock  as  personal 
property.  The  purpose  of  Congress  to  ren- 
der this  transfer  effectual  is  evidenced  bv 
the  omission  in  the  re-enactment  in  1864  of 
a  provision  fotmd  in  the  act  of  1863,  whick 
might  have  had  the  effect  of  limiting  trans- 
fers. Earle  v.  Carson,  188  V.  S.  42,  4f..  47 
L.  ed.  373,  376,  23  Sup.  Ct.  Rep.  254.  And, 
following  the  plain  text  of  the  act,  it  has 
not  been  questioned  that  creditors  existing 
at  the  time  a  stockholder  made  and  complete 
ed  a  lawful  transfer  of  his  stock  had  no  right 
to  complain  or  hold  the  outgoing  stock- 
holder for  existing  debts  of  the  bank,  since, 
by  the  statute,  the  result  of  such  a  transfer 
*was  to  sever  all  connection  between  8uch(5S^ 
stockholder  and  the  bank,  wholly  without 
reference  to  the  consent  of  the  then-exist- 
ing creditors,  and  to  substitute  the  person 
to  whom  the  valid  and  completed  transfer 
had  been  made.  Now,  whilst  it  is  true  that 
the  statute  requires  a  registry  of  stockhold- 
ers to  be  kept  and  transfers  to  be  noted 
thereon,  in  view  of  the  unlimited  right  of  a 
stockholder  to  make  a  lawful  transfer  witli- 
out  the  consent  of  the  creditors  existing  at 
the  time  of  the  transfer,  it  cannot  be  said 
that  the  statute  gave  to  the  creditors  a 
right  to  prevent  transfers  or  presupposed 
that  they  would  contract  with  the  bank 
upon  the  faith  of  a  particular  state  of  the 
registry,  when,  by  the  statute,  that  reins- 
try  could  be  cbanged  by  lawful  transfers 
without  the  power  of  the  creditor  to  com- 
plain. It  is  true  also  that  the  statute  de- 
clares (Rev.  Stat.  S  5139)  that  when  a 
lawful  transfer  is  made  the  shareholder 
"shall  succeed  to  all  the  rights  and  liabili 
ties  of  the  prior  holder  of  such  shares.* 
But  this  does  not  imply  that  existing 
creditors  have  a  contract  right  against  the 
transferring  stockholder,  since  the  right  of 
such  stockholder  to  make  a  lawful  transfer 
and  substitute  another  for  himself  without 
the  consent  of  the  creditors  is  an  aflSrmance 
instead  of  a  negation  of  the  absence  of  the 
contract  relation  between  the  transferring 
stockholder  and  then-existing  creditors^ 
And  this  is  emphasized,  since  the  new  stork- 
holder  becomes  ratably  liable  not  only  for 
debts  contracted  after  the  transfer  made  ta 
him,  but  for  all  the  prior  unsatisfied  debts. 
Of  course,  by  the  statute  as  originally  enact- 
ed and  as  now  existing  (Rev.  Stat,  I  5151, 
U.  S.  Oomp.  Stat  1901,  p.  3465)  tlraw  who 
were  stockholden  in  a  national  bank  at  tba 
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:ime  of  its  failure  are  made  equally  and 
atably  liable  to  the  amount  of  their  stock 
for  the  debts  of  the  bank  then  existing.  But 
:his  provision  does  not  destroy  or  impair 
the  right  to  make  a  lawful  transfer  before 
the  failure  of  a  bank,  since  it  only  attaches 
the  double  liability  to  those  who  have  not 
made  a  lawful  transfer,  and  who  are,  in 
contemplation  of  law,  stockholders  at  the 
time  of  the  failure.  Harmonizing  these  two 
sections  of  the  statute,  they  import  the  pur- 
pose to  secure  the  great  advantage  resulting 
*from  the  un trammeled  power  to  make  a 
lawful  transfer  of  stock,  as  pointed  out  by 
this  court  in  Earle  v.  Carson,  supra,  and 
First  Nat.  Bank  v.  Lanier,  11  Wall.  377,  20 
L.  ed.  174,  and  yet,  at  the  same  time,  when 
failure  ensues,  to  give  the  then-existing 
creditors  the  benefit  of  the  double  liability 
of  the  then-existing  stockholders. 

And  when  the  repeated  adjudications  of 
this  court  are  considered,  to  me  it  seems 
that  they  expound  the  text  and  spirit  of  the 
statute  as  above  pointed  out;  and,  therefore, 
the  nile  now  announced  cannot  be  consist- 
ently   upheld   without   overthrowing   those 
decisions   and   substituting  a   new   statute. 
In  Germania  Nat.  Bank  v.  Case  (1878)  99 
U.  S.  628,  25  L.  ed.  448,  the  principle  con- 
trolling the  question  of  the  liability  of  a 
stockholder   in   a   national    bank   who   had 
made  a  fraudulent  disposition  of  his  stock 
was  considered.     On  the  one  hand  it  was  in- 
sisted that,  as  the  stockholder  had  a  right 
to  transfer  his  stock  without  the  consent 
of  then-existing  creditors  of  the  bank,  every 
**out-and-out"   transfer,  as  it  was   termed, 
should  be  hbld  to  be  efficacious  to  relieve 
from   liability  at  the  date  of  the  failure. 
Or.  the  other  hand,  it  was  contended  that  if 
a  transfer  was  made  with  a  knowledge  of 
the  insolvency  of  the  bank,  and  to  escape  the 
statutory  liability,  the  stockholder  remained 
a  stockholder,  and  was,  therefore,  subject  to 
the  double  liability.     The  latter  contention 
was   sustained.    The   court   recognized   the 
fact  that  in  England,  when  a  stockholder 
had  a  right  to  dispose  of  his  stock  at  pleas- 
ure, the  rule  was  that  every  out-and-out 
transfer  which  was  not  a  mere  sham  severed 
the    connection    of    the    stockholder    with 
the  corporation,  thus  causing  him  to  be  no 
longer  a  stockholder,  and  leaving  him  en- 
tirely free  from  liability.    But  the  Ameri- 
can rule  was  held  to  be  different.    Expoimd- 
ing  that  rule,  it  was  declared  that,  both  in 
the  case  where  a  stockholder  made  a  sham 
pale  or  transferred  his  stock  to  an  irrespon- 
ffible  person,  with  knowledge  of  the  insol- 
vency of  the  bank,  and  for  the  purpose  of 
escaping  the  statutory  liability,  the  trans* 
ferrer  remained  a  stockholder  for  the  pur- 
pose of  the  statutory  double  liability.    In 
S]  other  words,  *the  oourt  declared  that,  in 
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both  such  cases,  the  transfer,  in  legal  intend- 
ment, at  the  election  of  creditors,  would  be 
held  to  be  a  mere  simulation,  leaving  the 
stockholder,  despite  such  transfer,  continu- 
ously subject  to  his  statutory  liability. 

Without  attempting  to  review  all  of  tne 
many  other  cases  decided  by  this  court  in- 
volving controversies  on  this  subject,  it  may 
not  be  doubted  that  the  substantial  doctrine 
of  the  case  just  reviewed  has  been  reiterated 
time  and  time  again  and  is  the  settled  law 
of  this  court.  Thus  in  Bowden  v.  Johnson, 
{Adams  v.  Johnson)  107  U.  S.  251,  27  L. 
ed.  386,  2  Sup.  Ct.  Rep.  246,  Johnson  was 
the  holder  of  stock  in  a  national  bank.  On 
February  14,  1874,  his  stock  was  trans- 
ferred on  the  books  of  the  bank  in  the  name 
of  a  Mrs.  Valentine.  On  May  26,  1874, 
more  than  three  months  after  such  transfer, 
the  bank  failed  and  the  Comptroller  made 
an  assessment  to  pay  the  debts  existing  at 
the  time  of  the  failure,  and  the  suit  had 
for  its  object  the  enforcement  of  this  as- 
sessment against  Johnson.  It  was  found 
that  the  transfer  to  Mrs.  Valentine  was 
not  a  sham,  but  that,  at  the  time  it  was 
made,  the  bank  was  insolvent,*  that  Johnson 
knew  of  the  insolvency,  and  transferred  his 
stock  to  avoid  liability,  and  with  the  knowl- 
edge that  Mrs.  Valentine  was  irresponsible. 
Coming  to  consider  the  contention,  under 
these  facts,  that  Johnson  could  not  be  held 
for  the  debts  existing  at  the  time  of  the  fail- 
ure, the  court  expressly  reiterated  the  rul- 
ing in  the  Case  Case,  held  that  a  sharehold- 
er who  made  a  fraudulent  transfer  of  the 
kind  under  consideration  continued  liable  as 
a  stockholder,  and  the  assessment  which  had 
been  made  by  the  Comptroller  for  the  debts 
existing  at  the  time  of  the  failure  was  ad- 
judged to  be  valid,  although  such  failure 
happened  months  after  the  fraudulent  trans- 
fer. In  the  course  of  the  opinion  the  court 
said  (p.  261,  L.  ed.  p.  389,  Sup.  Ct.  Rep. 
p.  254): 

"But  where  the  transferrer,  possessed  of 
information  showing  that  there  is  good 
ground  to  apprehend  the  failure  of  the  bank, 
colludes  and  combines,  as  in  this  case,  with 
an  irresponsible  transferee,  with  the  design 
of  substituting  the  latter  in  his  place,  and 
of  thus  leaving  no  one  with  any  ability  to 
respond  for  the  individual  liability  imposed 
by  the  statute,  in  respect  *of  the  shares  of  [537] 
stock  transferred,  the  transaction  will  be 
decreed  to  be  a  fraud  on  the  creditors,  and 
he  will  be  held  to  the  same  liability  to  the 
creditors  as  before  the  transfer.  He  will 
be  still  regarded  as  a  shareholder  quoad  the 
creditors,  although  he  may  be  able  to  show 
that  there  was  a  full  or  a  partial  considera- 
tion for  the  transfer,  as  between  him  and 
the  transferee. 

<*The  appellees  contend  that  the  statute 
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does  not  admit  of  such  a  rule,  because  it  de^ 
dares  that  every  person  becoming  a  share- 
holder by  transfer  succeeds  to  all  the  lia- 
bilities of  the  prior  holder,  and  that,  there* 
fore,  tue  liabilities  of  the  prior  holder,  as  a 
stocidiolder,  are  extinguished  by  the  trans- 
fer. But  it  was  held  by  this  court  in  Ger- 
fnania  Nat,  Bank  ▼.  Case,  supra,  that  a 
transfer  on  the  books  of  the  bank  is  not,  in 
all  cases,  enough  to  extinguish  liability. 
The  court,  in  that  case,  defined  as  one  limit 
of  the  right  to  transfer,  that  the  trans- 
fer must  be  out-and-out,  or  one  really  trans- 
ferring the  ownership  as  between  the  parties 
to  it.  But  there  is  nothing  in  the  statute 
excluding,  as  another  limit,  that  the  transfer 
must  not  be  to  a  person  known  to  be  irre- 
sponsible, and  collusively  made  with  the  in- 
tent of  escaping  liability,  and  defeating  the 
rights  given  by  statute  to  creditors.  Mrs. 
Valentine  might  be  liable  as  a  share- 
holder succeeding  to  the  liabilities  of  John- 
son, because  she  has  voluntarily  assumed 
that  position;  but  that  is  no  reason  why 
Johnson  should  not,  at  the  election  of  cred- 
itors, still  be  treated  as  a  shareholder,  he 
having,  to  ^cape  liability,  perpetrated  a 
fraud  on  the  statute.  This  is  the  view  en- 
forced by  the  decision  of  the  Chief  Justice 
in  Davia  v.  Stevens,  17  Blatchf.  259,  Fed. 
Cas.  No.  3,653." 

Again,  in  Stuart  y,  Eayden,  169  U.  S.  1, 
42  L.  ed.  639,  18  Sup.  Ct  Rep.  274,  where 
it  was  found  that  a  transfer  of  stock  in  a 
national  bank  had  been  made  with  knowl- 
edge on  the  part  of  the  transferrer  of  the 
insolvency  of  the  bank,  and  to  escape  the 
double  liability,  the  court,  after  approvingly 
citing  the  previous  cases,  said  (p.  14,  L.  ed. 
p.  643,  Sup.  Ct.  Rep.  p.  278)  : 

"And  the  bank  having  been,  in  fact,  in- 
solvent at  the  time  of  the  transfer  of  his 
[688]stock — which  fact  is  not  disputed — he  *[the 
transferrer]  remained,  notwithstanding  such 
transfer,  as  between  the  receiver  and  him- 
self, a  shareholder,  subject  to  the  individual 
liability  imposed  by  §  5151." 

I  need  not  stop  to  refer  to  the  subse- 
quent adjudications  of  this  court  which  ex- 
pressly reiterate  the  rulings  just  reviewed, 
since  they  are  approvingly  cited  in  the 
opinion  of  the  court,  and,  indeed,  are  made 
the  basis  of  the  ruling.  But  to  my  mind  it 
seems  dear  that  the  limited  liability  of 
Dewey  which  the  court  now  applies  to  the 
eighty  shares  is  repugnant  to  the  previous 
decisions,  and  therefore  the  effect  of  citing 
approvingly  the  cases  in  question  and  yet 
deciding,  as  the  court  now  does,  is  but,  at 
one  and  the  same  time,  to  approve  and  dis- 
approve the  previous  dedsions.  Let  me 
briefly  state  why  I  think  this  conclusion 
inevitable.  Certain  it  is  that  the  previous 
cases  expressly  and  unequivocally  decided 
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that  a  stockholder  who,  in  fraud  of  the 
liability  as  stated,  makes  a  transfer  of  his 
stock,  remains,  at  the  election  of  the  credit- 
ors, a  stockholder  to  the  same  extent  as  if 
the  transfer  had  not  been  made,  or  as  if  it 
had  been  a  mere  sham.  Can  there  be  doubt 
of  this  in  view  of  the  language  of  the  C<m^ 
Case,  announdng  the  American  rule,  ef  th« 
express  statement  to  that  effect  in  the  Bow- 
den  Case,  and  the  fact  that,  in  that  case,  the 
liability,  under  the  call  of  the  Comptroller, 
was  enforced  for  the  debts  existing  months 
after  the  completed  transfer,  and  not  merely 
for  the  unsatisfied  debts  existing  at  tb« 
time  of  the  transfer?  Is  this  not  certain 
also,  in  view  of  the  declaration  in  Stuart 
V.  Eayden,  that,  because  of  the  fraudulent 
transfer,  the  stockholder  contfnued  to  be 
liable  under  the  statute  ?  And  mark,  in  th^ 
Eayden  Case,  as  if  ex  industria  to  exclud* 
the  conception  that  the  fraud  was  only  rela- 
tive as  to  creditors  existing  at  the  time  of 
the  fraudulent  transfer,  the  court  expresslj 
declared  that  the  liability  of  the  tran-^fw- 
ring  stockholder  was  to  the  receiver  and 
cording  to  the  terms  of  the  statute, 
this,  but  in  different  form,  reiterated  Urn 
dedaration  made  in  the  Botcden  Ca^e,  that 
the  fraud  was  a  fraud  on  the  statute,  and 
not,  therefore,  •simply  relative  as  to  partiru  [ 
lar  creditors  existing  at  the  time. 

Besides,  to  me  it  seems  that,  the  rule  of 
limited  liability  now  announced  is  self -de- 
structive. What  is  the  liabilitv  which  the 
statute  imposes?  Is  it  a  responsibility  only 
to  pay  debts  of  the  bank  as  they  existed  at 
the  time  a  fraudulent  transfer  was  made? 
Not  so;  for  the  only  liability  imposed  by 
the  statute  on  the  stockholders  is  an  obli- 
gation to  respond  to  an  equal  and  ratable 
assessment  made  by  the  Comptroller  to  p*y 
the  debts  existing  at  the  time  of  the  fai1ur% 
Rev.  Stat.  $S  5161,  5234,  U.  S.  Comp.  Stat. 
1901,  pp.  3465,  3507.  From  this  it  re^ulU 
that,  if  a  person  is  not  a  stockholder  nt  the 
time  of  the  failure,  he  is  liable  for  not'^nc; 
and  if  he  is  such  stockholder,  he  is  liuble 
for  the  statutory  sum,  and  no  other.  This 
plain  result  of  the  statute  to  my  mind  dem- 
onstrates the  error  of  the  conclusion  as  to 
limited  liability  now  announced.  For,  if 
Dewey  was  not  a  stockholder  at  the  time  of 
the  failure,  there  is  an  entire  absence  of 
statutory  authority  to  make  any  assessment 
whatever  upon  him;  and,  if  he  was  suck 
stockholder,  then  the  statute  fixed  the  mea«- 
ure  of  liability,  and  there  is  no  power  to 
substitute,  by  judicial  discretion,  a  liahiUtr 
which  the  statute  does  not  impose,  and 
which,  on  the  contrary,  is  excluded  by  its 
express  terms.  In  other  words,  the  statu t# 
imposes  a  uniform  and  ratable  liability  upo« 
all  stockholders  who  are  liable  at  all,  ai»4 
affords  no  justification   for  assessinir   oae 
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stockholder  at  one  amount  and  another 
stockholder  in  another  sum,  upon  the  theory 
that  the  date  of  the  contracting  of  debts, 
and  not  the  date  of  the  failure,  is  the  test 
of  liability. 

And  that  this  departure  from  the  long- 
received  and  judicially-sanctioned  construc- 
tion of  the  statute  will  tend  to  destroy  the 
security  of  the  national  banking  system  by 
rendering  the  double  liability  impossible  of 
enforcement  results  from  a  few  obvious  con- 
siderations.   Thus,  under  the  rule  now  an- 
nounced, one  who  owns  or  controls  a  major- 
ity of  the  stock  of  a  national  bank,  knowing 
it  to  be  insolvent,  can  transfer  his  stock  to 
wholly    irresponsible   persons    in   order    to 
]  avoid  the  statutory  liability,  'and,  by  post- 
poning the  date  of  open  failure  imtil  the 
existing  debts  of  the  bank  have  been  extin- 
guished by  novation,  leave  the  creditors  ex- 
isting at  the  time  of  the  failure  with  sub- 
stantially no  stockholder  to  respond  to  the 
double  liability.    Indeed,  this  condition  of 
things  cannot  be  more  cogently  made  mani- 
fest than  by  considering  the  facts  in  this 
case,    as    found   by   the    court.    What   are 
they?    They  are  that  Dewey  was  an  officer 
of  the  bank  and  knew  its  hopelessly  insol- 
vent condition,  and  that  he  transferred  his 
■tock    to    avoid    the    liability,    leaving   the 
share  in  the  name  of  his  agent,  or  causing 
that  agent  to  put  the  same  in  the  names  of 
irresponsible   people.    In  effect   controlling 
the  affairs  of  the  bank,  Dewey  delays  the 
open  failure  until,  by  a  change  of  the  situ- 
ation, although  the  indebtedness  of  the  bank 
may  not  have  diminished,  yet,  by  a  mere 
substitution    of    creditors,    the    particular 
debts   due    at   the   time  of   his    fraiu^nlent 
transfers   have   largely  been   extinguished. 
And  thus,  when  the  open  failure  comes,  it 
is  now  decided  that,  as  to  the  shares  fraud- 
ulently  transferred    by   his    agent,    Dewey 
owes  nothing  towards  payment  of  the  debts 
of  the  bank,  except  as  to  debts  still  jsxist- 
ing,  which   were   contracted    prior   to   the 
fraudulent  transfers.     In  other  words,  it  is 
held  that,  although  the  bank  was  insolvent 
prior  to  and  at  the  time  of  the  commission 
of  the  fraudulent  acts,   and    continued   so 
to  the  time  of  the  failure,  the  fraudulent 
transferrer    has    accomplished    the    wrong 
which  the  statute  was  intended  to  prevent 
by  holding  back  and  preventing  the  open 
failure    until    he    had    discharged,    at    the 
expense  of  the  subsequent  creditors  of  the 
bank,  the  indebtedness  existing  at  the  time 
of   the    fraudulent    transfers.    Under    the 
rule  hitherto   prevailing  the    duty   of   the 
administrative  officer   was  plainly  marked 
out  in  the  statute, — ^to  realize  the  assets, 
and,  if  necessary  to  meet  a  deficiency  of  as- 
sets, to  assess  ratably  the  legal  stockholders, 
—a  simple  and  effective  rule.    Now  the  duty 
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of  the  administrative  officer  is  wholly 
changed.  He  must  analyze  the  situation  at 
the  bank,  he  must  determine  who  were  credi- 
tors at  this  time  and  that,  in  order  to  fix 
the  liability  of  stockholders,  and,  when  this 
process  is  gone  through  *with,  instead  of [541] 
levying  the  equal  and  ratable  statutory  Ha' 
bility,  he  must  call  upon  the  shareholders 
for  unequal  and  imratable  contributions. 

I  can  see  no  reason  for  now  changing  the 
construction  of  the  national  banking  act  as 
applied  in  forty  years  of  administration,  as 
embodied  in  the  text  and  spirit  of  the  stat- 
ute, and  as  sanctioned  by  a  long  line  of 
decisions  of  this  court,  especially  when^he 
inevitable  consequence  of  such  change  will, 
in  my  judgment,  operate  to  the  detriment  of 
the  public  interest  and  the  security  and  sta- 
bility of  national  banks  which  it  was  the  . 
purpose  of  Congress  by  the  statute  to  se- 
cure. 

It  remains  only  to  briefly  notice  the  case 
of  Peter  v.  Union  Mfg.  Co.  56  Ohio  St.  181, 
46  N.  E.  804,  heretofore  referred  to  und 
cited  by  the  court  in  its  opinion.  To  under- 
stand that  case  a  prior  decision  of  the  su* 
preme  court  of  Ohio  {Broum  v.  Hitchcock, 
36  Ohio  St.  667),  of  which  the  opinion  in 
the  Peter  Case  was  but  an  evolution,  must 
be  taken  into  view.  In  Brown  v.  Hitchcock, 
interpreting  the  Ohio  law,  the  supreme  court 
of  Ohio  held  that,  by  the  effect  of  the  Con- 
stitution and  laws  of  that  state,  a  stock- 
holder in  an  Ohio  corporation  who  was 
subjected  to  a  double  liability  was  impotent 
to  dispose  of  his  stock,  however  bona  fide 
might  be  the  sale  or  disposition  thereof, 
so  as  to  escape  liability  to  creditors  who 
were  such  at  the  time  of  the  transfer.  In 
other  words,  the  court  held  that  the  effect 
of  that  double  liability  imposed  by  the  Ohio 
statutes  was  to  prevent  an  efficacious  trans- 
fer of  the  stock  without  the  consent  of  the 
creditors,  since  such  creditors,  despite  a  bona 
fide  sale,  as  long  as  debts  contracted 
previously  remained  unsatisfied,  had  the 
power,  if  circumstances  required,  to  proceed 
against  the  stockholders  who  were  such  at 
the  time  the  debt  was  contracted,  and  this 
irrespective  of  whether  the  corporation  was, 
at  the  time  of  the  transfer,  solvent  or  in- 
solvent. Subsequently,  in  the  Peter  Case, 
the  Ohio  court  was  called  upon  to  determine 
how  far  a  transfer  of  stock  by  a  stockholder 
in  an  Ohio  corporation  operated  to  relieve 
him  from  future  debts  of  the  corporation. 
As  to  this  question  the  court,  in  effect,  *ap-[542] 
plied  to  the  Ohio  statutes  the  English  "out- 
and-out"  rule;  in  other  words,  that  court, 
whilst  reiterating  its  ruling  as  to  existing 
creditors,  decided  that  a  stockholder  who 
made  an  out-and-out  sale,  although  the 
corporation  was  insolvent  and  the  purpose 
was  to  escape  the  double  liability,  was  dis- 
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charged  from  aoy  responsibility  to  future 
creditors,  although  remaining  liable  to  ex- 
isting creditors.  The  difference  between  the 
Ohio  statutes,  as  thus  expounded,  and  the 
national  banking  act,  as  expounded  by  this 
court,  is  at  once  demonstrated  by  the  state- 
ment that,  under  the  national  banking  act, 
the  stockholder,  as  repeatedly  decided  by 
this  court,  has  a  right,  when  acting  in  good 
faith,  to  dispose  of  his  stock  and  escape  lia- 
bility both  as  to  existing  and  future  credit- 
ors, and  that  the  theory  of  out-and-out 
transfers  as  to  future  debts,  applied  by  the 
Ohio  court  to  the  statute  of  that  state,  was 
expressly  repudiated  by  this  court  as  to  the 
national  banking  act  in  the  Case  and  subse- 
quent decisions.  To  treat,  then,  the  Ohio 
case  as  authoritative  here,  is,  in  effect,  but 
to  expunge  the  national  banking  act  from 
the  statutes  of  the  United  States,  and  to 
substitute  in  its  stead  the  statutes  of  Ohio, 
when  such  statutes  have  a  wholly  different 
significance  as  interpreted  by  the  highest 
court  of  that  state. 

I  therefore  dissent. 

I  am  authorized  to  say  that  Mr.  Justice 
MoKenna  and  Mr.  Justice  Day  concur  in 
this  dissent. 


[543]  •FRANKLIN  McNEILL,  Samuel  L.  Rogers, 
Eugene  C.  Beddingfield,  and  the  Greens- 
boro Ice  &  Coal  Company,  Appts,, 

V, 

SOUTHERN  RAILWAY  COMPANY.    (No. 

370.) 


SOUTHERN  RAILWAY  COMPANY,  Appt,, 

V, 

FRANKLIN  McNEILL,  Samuel  L.  Rogers, 
Eugene  C.  Beddingfield,  and  the  Greens- 
boro Ice  &  Coal  Company.     (No.  594.) 

(See  S.  C.  Reporter's  ed.  543-563.) 

1.  Courts— J lurisdlct ion  of  circuit  court 
— Amoant  in  diapate.— A  controyersy  be- 
tween a  state  corporation  commisslOD  and  a 
railway  company,  which  inyolves  not  only  the 
right  to  enforce  against  the  railway  com- 
pany the  payment  of  statutory  penalties  in 
excess  of  $2,000,  but  also  the  right  of  that 
company  to  carry  on  Interstate  commerce  in 
the  state  without  being  subject  to  orders 
and  directions  of  the  corporation  commis- 
sion, which  so  directly  burdened  such  com- 
merce as  to  amount  to  a  regulation  thereof, 
which  right  Is  alleged  in  the  bill  to  be  of 


the  necessary  jurisdictional  Talue,  rach  al- 
legation being  supported  by  testimony,  and 
found  to  be  the  fact,  is  within  the  jurisdic- 
tion of  a  Federal  circuit  court,  aithonyh  a 
dispute  o^  some  $146  demurrage  may  have 
been  the  origin  of  the  litigation. 

2.  State— immvinitT  from  snit^i^A  suit  to 
restrain  the  interference  by  a  state  corpora* 
tion  commission  with  the  property  and  la- 
terstate  business  of  a  railway  company  upoa 
the  assumed  authority  of  a  state  statute, 
which  the  bill  alleges  to  violate  rl^ts  of  tW 
railway  company  protected  by  the  Constitu- 
tion  of  the  United  States,  is  not.  In  aaj 
proper  sense,  a  suit  against  the  state. 

3.  Intemtmtc    Commerce— state 
tion.— An  order  of  a  state  corporation 
mission   compelling   a    railway   company 

'gaged  in  interstate  commerce  to  deliver 
containing  interstate  shipments  beyond  Ita 
right  of  way  to  a  private  siding  is  an  oa- 
lawful  interference  with  interstate  commerce, 
whether  viewed  as  an  assertion  by  the  coat- 
mission  of  its  general  powers  over  carrlera, 
or  of  its  power  to  make  the  order  in  a  par> 
tlcular  case  In  favor  of  a  given  person  sr 
corporation. 

[Noe.  370,  694.] 

Arr7"-'  ApHl  ft,  S,  1906.     Decided  May  SS^ 

1906. 

AVVEAh  and  CROSS  APPEAL  from  th^ 
Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  North  Carolina  to 
review  a  decree  enjoining  the  enforcement 
of  any  orders  of  a  state  corporation  com- 
mission relating  to  interstate  commerce,  and 
enjoining  actions  to  recover  penalties  or 
damages  for  the  violations  of  such  orden. 
Modified  by  limiting  the  decree  so  as  to  ad- 
judge the  invalidity  of  the  particular  order 
complained  of,  to  restrain  actions  for  thm 
recovery  of  penalties  or  damages  founded 
upon  the  disobedience  of  such  order,  and  to 
forbid  future  interference  under  like  cir- 
cumstances and  conditions  with  the  inter- 
state business  of  the  railway  company,  mad 
as  so'tnodifiedf  affirmed. 

See  same  case  below,  134  Fed.  82. 

Statement  by  Mr.  Justice  WlUtet 
The  Southern  Railway  Company,  a  eiorp»- 
ration  organized  under  the  laws  of  ih« 
state  of  Virginia,  operates,  among  otherm* 
a  line  of  railway  passing  through  Greene- 
boro,  North  Carolina.  At  that  plac«  tlw 
Greensboro  Ice  &  Coal  Company,  diirin|^  th« 
times  hereafter  mentioned,  had  a  coal 


Nom. — On  the  jurUdiotUm  of  a  Federal 
circuit  court  as  depending  upon  amount  in 
eontroversif — see  notes  to  Auer  v.  Lombard, 
10  C.  C.  A.  75;  Tennent  Stribling  Shoe  Co. 
v.  Roper,  36  C.  C.  A.  459;  and  Rich  v.  Bray. 
2  LR.A.  226. 

On  euits  againet  a  state — see  notes  to  Mur- 
dock  Parlor  Grate  Co.  v.  Com.  8  L.R.A.  399: 
Carr  v.  BUte,  11  LR.A.  370;  Beers  v.  Ar- 
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kansas,  15  L  ed.  U.  8.  991:  Haas  ▼. 

ana,  33  L  ed.  U.  S.  842;  and  TtndaU  v.  W«»> 

ley.  13  C.  C.   A.  165. 

On  etate  regulation  of  imteretate  or  fmryif 
commerce — see  notes  to  Norfolk  ft  W.  R  Os. 
V.  Com.  13  LR.A.  107;  McCaana  it  T  Cm^ 
V.  ntiiens'  Tnint  ft  Surety  Co,  24  r  r  A- 
13;  and  Oloncester  Ferry  Ca  r.  Pennaylvma^ 
29  L   ed.  U.  8.  158. 

«02  U.  ft. 
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Mood  yard,  located  some  distance  from  the 
main  track  and  right  of  way  of  the  railroad. 
From  this  main  track,  howevor,  there  was  a 
private  siding  or  spur  track  extending  across 
the  land  of  private  persons  to  the  establish- 
ment of  the  ice  and  coal  company.  In  con- 
sequence of  the  views  expressed  in  the  opin- 
ion it  is  imnecessary  to  review  the  facts  as 
to  the  construction  of  this  spur  track,  or  to 
detail  the  course  of  dealing  between  the  par- 
ties concerning  it  prior  to  the  origin  of 
this  controversy.  Certain  it  is  that  at  one 
time  the  railroad  delivered  cars  consigned 
to  the  ice  and  coal  company  from  its  main 
track  onto  the  spur  track. in  question.  A 
dispute  arose  between  the  railway  company 
and  the  ice  and  coal  company  concerning  de- 
murrage on  thirteen  cars  containing  coal 
and  wood  consigned  to  the  latter  company. 
In  consequence  of  the  refusal  of  the  ice 
and  coal  company  to  pay  these  charges,  the 
railway,  on  October  12,  1903,  notified  the 
ice  and  coal  company  that  after  October  17, 
1903,  it  would  only  deliver  cars,  consigned 
to  the  ice  and  coal  company  on  the  public 
tracks  of  the  railway  company  at  a  place 
known  as  the  team  track,  set  aside  for  the 
delivery  to  the  public  generally  of  merchan- 
dise of  that  character.  After  receiving  this 
notice  the  ice  and  coal  company  ordered  four 
cars  of  coal  from  points  in  the  states  of 
Pennsylvania,  West  Virginia,  and  Tennessee. 
These  cars  reached  Greensboro  between  Oc- 
tober 18,  1903,  and  October  22,  1903,  were 
placed  upon  the'  team  track,  and  delivery 
was  tendered  to  the  ice  and  coal  company. 
That  company,  however,  declined  to  receive 
or  unload  the  cars  elsewhere  than  on  the 
siding  above  referred  to.  An  informal  com- 
plaint on  the  subject  was  made' by  letter  on 
October  20,  1903,  to  the  North  Carolina  cor- 
poration commission,  composed  of  the  ap- 
pellants Franklin  McNeill,  Samuel  L.  Rog- 
ers, and  Eugene  C.  Beddingfield.  After  con- 
>]versations  had  with  'officers  of  the  railway 
company,  the  commission,  on  October  31, 
1903,  made  an  order  requiring  the  railway 
company,  upon  payment  of  freight  charges, 
to  make  delivery  of  the  cars  beyond  its 
right  of  way  and  on  the  siding  referred  to. 
Hearing  was  had  on  exceptions  filed  on  be- 
half of  the  railway  company,  and  on  Decem- 
ber 10,  1903,  the  commission  made  an  order 
overruling  the  exceptions.  The  railway  com- 
pany appealed  to  the  circuit  court  of  Guil- 
ford county. 

In  the  meantime,  on  November  2,  1903, 
after  demurrage  or  car  service  charges  had 
attached  in  respect  to  the  four  cars  of  coal, 
and  to  prevent  unnecessary  interference  with 
its  other  business,  the  railway  company  re- 
moved the  cars  in  question  from  the  team 
track  and  placed  them  on  a  distant  siding. 

By  chapter  164  of  the  Public  Laws  of 
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North  Carolina  for  1899,  creating  the  cor- 
poration commission,  and  by  the  acts  amend- 
atory thereof,  as  contained  in  chapter  20, 
revisal  of  1905,  as  amended  in  1905,  it  was 
provided  as  follows: 

"1086.  For  Violating  Rules.— If  any  rail- 
road company  doing  business  in  this  state, 
by  its  agents  or  employees,  shall  be  guilty 
of  a  violation  of  the  rules  and  regulations 
provided  and  prescribed  by  the  commission, 
and  if,  after  due  notice  of  such  violation, 
given  to  the  principal  ofiicers  thereof,  if  ri»- 
siding  in  the  state,  or,  if  not,  to  the  manager 
or  superintendent  or  secretary  or  treasurer, 
if  residing  in  the  state,  or,  if  not,  then  to 
any  local  agent  thereof,  ample  and  full  rec- 
ompense for  the  wrong  or  injury  done  there- 
by to  any  person  or  corporation,  as  may 
be  directed  by  the  commission,  shall  not  be 
made  within  thirty  days  from  the  time  of 
such  notice,  such  company  shall  incur  a  pen- 
alty for  each  offense  of  $500.  1899,  chap. 
164,  §   15. 

"1087.  Refusing  to  Obey  Orders  of  Com- 
mission.— ^Any  railroad  or  other  corporation 
which  violates  any  of  the  provisions  of  this 
chapter,  or  refuses  to  conform  to  or  obey 
any  rule,  order,  or  regulation  of  the  corpora- 
tion commission,  shall,  in  addition  to  the 
other  penalties  prescribed  in  this  chapter, 
forfeit  and  *pay  the  sum  of  $500  for  each[546.| 
offense,  to  be  recovered  in  an  action  to  be 
instituted  in  the  superior  court  of  Wake 
county,  in  the  name  of  the  state  of  North 
Carolina  on  the  relation  of  the  corporation 
commission;  and  each  day  such  company 
continues  to  violate  any  provision  of  this 
chapter,  or  continues  to  refuse  to  obey  or 
perform  any  rule,  order,  or  regulation  pre- 
scribed by  the  corporation  commission,  shall 
be  a  separate  offense.    1899,  chap.  164,  §  23. 

•  ••••• 

"1091.  Violation  of  Rules,  Causing  In- 
jury; Damages;  Limitation. — If  any  rail- 
road company  doing  business  in  this  state 
shall,  in  violation  of  any  rule  or  regulation 
provided  by  the  commission,  infiict  any 
wrong  or  injury  on  any  person,  such  person 
shall  have  the  right  of  action  and  recovery 
for  such  wrong  or  injury  in  any  court  hav- 
ing jurisdiction  thereof,  and  the  damages  to 
be  recovered  shall  be  the  same  as  in  an  action 
between  individuals,  except  that,  in  case  of 
wilful  violation  of  law,  such  railroad  com- 
pany shall  be  liable  to  exemplary  damages; 
Provided,  that  all  suits  under  this  chapter 
shall  be  brought  within  one  year  after  the 
commission  of  the  alleged  wrong  or  injury. 
1899,  chap.  164,  §  16." 

On  January  5,  1904,  the  bill  in  this  case 
was  filed  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  North 
Carolina  to  perpetually  enjoin  the  bringing 
of  actions  by  the  ice  and  coal  company  and 
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by  the  oommission  to  recover  penalties  or 
damages  under  the  authority  of  the  afore- 
said statutory  provisions,  because  of  the 
noncompliance  of  the  railway  company  with 
the  order  of  the  commission.  As  grounds 
for  the  relief  prayed  it  was  averred  that  th<5 
railway  company  had  a  common  defense 
based  upon  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  the  provi- 
sions of  the  act  of  Congress  to  regulate  com- 
merce, and  the  due  process  clause  of  the 
Constitution,  and  also  because  the  corpora- 
tion commission  was  an  illegal  body,  as  it 
was  empowered  to  exercise  judicial,  execu- 
tive, and  legislative  functions,  contrary  to 
the  Constitutions  of  the  state  and  of  the 
[647]  United  States.  After  the  filing  'of  answers 
the  cause  was  referred  to  a  master  to  report 
the  testimony  and  findings  of  fact  to  the 
court.  The  court,  concluding  that  the  order 
of  the  corporation  commission  was  repug- 
nant to  the  conmierce  clause  of  the  Constitu- 
tion, entered  a  decree  in  favor  of  the  Vail- 
way  company,  and  perpetually  enjoined  the 
enforcement  of  the  order  of  the  corporation 
commission  and  the  bringing  of  actions  to 
recover  penalties  or  damages  for  a  violation 
of  that  order.  134  Fed.  82.  The  corpora- 
tion commission  and  the  ice  and  coal  com- 
pany appealed  and  the  railway  company 
prosecuted  a  cross  appeal  upon  the  ground 
that  the  court  below  erred  in  not  deciding 
that  the  corporation  commission  was  an  un- 
constitutional body  because  of  the  alleged 
mixed  and  peculiar  character  of  the  func- 
tions conferred  upon  it  by  the  state  statutes. 

Messrs.  B.  H.  Battle,  E.  J.  Justice,  and 
Bobert  D.  Gilmer  argued  the  cause  and 
filed  a  brief  for  McNeill  e^al: 

The  requisite  jurisdictional  amount  was 
not  involved. 

Elgin  ▼.  Marshall,  106  U.  S.  578,  27  L. 
ed.  249,  1  Sup.  Ot.  Rep.  484;  Holt  ▼.  In- 
diana Mfg.  Co.  176  U.  S.  68,  44  L.  ed.  374, 
20  Sup.  Ct.  Rep.  272;  United  States  ex  rel. 
Trash  ▼.  Wanamaker,  147  U.  S.  149,  37  L. 
ed.  118,  13  Sup.  Ct.  Rep.  279;  Washing- 
ion  d  O.  R.  Co.  V.  District  of  Columbia, 
146  U.  S.  227,  36  L.  ed.  951,  13  Sup.  Ct. 
Rep.  64;  New  England  Mortg.  Secur.  Co, 
V.  Gay,  145  U.  S.  123,  36  L.  ed.  646,  12  Sup. 
Ct.  Rep.  815;  Baltimore  v.  Postal  Teleg. 
Cable  Co.  62   Fed.   500. 

Where  state  legislation  is  not  intended 
to  impede  or  interfere  with  interstate  com- 
merce, but  rather  to  aid  in  transportation 
or  sale  and  prompt  delivery  of  freight  to 
consignees  after  it  has  reached  its  place 
of  destination,  such  legislation  is  not  in 
conflict  with  the  ConstRution  of  the  United 
States. 

New  York  v.  Miln^  11  Pet.  102,  9  L.  ed. 
648;  Mobile  County  v.  KimbiM,  102  U.  8. 
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691,  26  L.  ed.  238;  Bagg  v.  Wilmingtcm,  C. 
d  A.  R.  Co.  109  N.  C.  281,  14  L.RJL  597, 
3  Inters.  Com.  Rep.  803,  26  Am.  St.  BepL 
571,  14  S.  E.  79;  Leisy  v.  Hardin,  135  U. 
S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681;  NashviOe,  C.  S 
8t.  L,  R.  Co.  V.  Alabama,  128  U.  S.  9*, 
32  L.  ed.  362,  2  Inters.  Com.  Rep.  238,  » 
Sup.  Ct.  Rep.  28;  Western  U.  Teleg.  Co.  t. 
James,  162  U.  S.  650,  40  L.  ed.  1105,  16 
Sup.  Ct.  Rep.  934;  Covington  d  C.  Bridge 
Co.  ▼.  Kentucky,  164  U.  S.  204,  38  L.  ed. 
962,  4  Inters.  Com.  Rep.  649,  14  Sup.  Ct. 
Rep.  1087. 

Under  the  police  power  the  state  can  le^ 
islate  for  the  public  convenience  as  well  as 
for  the  public  health,  morals,  and  safety. 

Lake  Bhore  d  M.  8.  R.  Co.  v.  Ohio,  MS 
U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct  Rep. 
465;  Oilman  v.  Philadelphia.  3  Wall.  713. 
729,  18  L.  ed.  96,  100;  Wisconsin,  M.  d  F. 
R.  Co.  V.  Jacobson,  179  U.  S.  294.  45  L.  ed. 
197,  21  Sup.  Ct  Rep.  115;  Olsen  v.  Smithy 
195  U.  S.  332,  49  L.  ed.  224,  25  Sup.  Ct 
Rep.  52;  Pennsylvania  R.  Co.  v.  Hughe*, 
191  U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct 
Rep.  132;  Railroad  Commission  Cases,  116 
U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep. 
334,  388,  1191;  Missouri,  K.  d  T.  R.  Co. 
V.  Ha:ber,  169  U.  S.  613,  42  L.  ed.  879.  18 
Sup.  Ct.  Rep.  488;  Chicago.  M.  d  St.  P. 
R.  Co.  V.  Solan,  169  U.  S.  133,  42  L.  ed.  688, 
18  Sup.  Ct  Rep.  289. 

Messrs.  Claudimn  B.  Kortkrop  and 
Fabius  H.  Buabee  argued  the  cause  and 
filed  a  brief  for  the  Southern  Railway  Com- 
pany: 

The  matter  in  dispute  involves  a  sum  or 
value  exceeding  $2,000,  exclusive  of  Inter- 
est and  costs. 

Butchers*  d  D.  Stock-Yards  Co.  r.  Louis- 
ville  d  N.  R.  Co.  14  C.  C.  A.  290,  ."^l  l\  S. 
App.  252,  67  Fed.  35;  Nashville,  C.  d  St. 
L.  R.  Co.  V.  McConnell,  82  Fed.  65:  Sf<*tt 
V.  Donald,  165  U.  S.  107,  41  L,  el.  64»*. 
17  Sup.  Ct  R?p.  262;  Texas  d  P.  R.  Ce. 
V.  Kuteman,  4  C.  C.  A.  503,  13  U.  S.  App. 
99,  54  Fed.  547;  Louisville  d  N.  R.  Co.  t. 
Smith,  63  C.  C.  A.  1,  128  Fed.  1, 

This  is  not  a  suit  against  the  state  of 
North  Carolina. 

Scott  V.   Donald,  supra. 

The  question  whether  a  suit  against  the 
state  official  is  or  is  not  a  suit  against 
the  state  itself  depends  not  at  all  upon  the 
parties  named  in  the  record,  but  upon  the 
nature  of  the  wrong  complained  of,  and  the 
character  and  extent  of  the  relief  sought. 

Louisiana  v.  Jumel,  107  U.  S.  711,  27  L. 
ed.  448,  2  Sup.  Ct  Rop.  128;  Louisiana  e.9 
rel.  New  York  Guaranty  d  I.  Co.  v.  StetU^ 
134  U.  S.  230,  33  L.  ed.  891,  10  Sup.  Ct 
Rep.  511;  Hagood  ▼.  B^uthwn,  117  U.  & 
52.  29  L.  ed.  805,   6  Sup.  Ct  Rep.  OMj 
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Hans  ▼.  Louisiana,  134  U.  6.  1^  33  L.  ed. 
842,  10  Sup.  Ct.  Rep.  604;  North  Carolina 
▼.  Temple,  134  U.  S.  22,  33  L.  ed.  849,  10 
Sup.  Ct.  Rep.  509;  JOhriatian  Y^  Atlantic 
^  N.  0.  B.  Go.  133  U.  S.  233,  33  L.  ed. 
689,  10  Sup.  Ct.  Rep.  260;  Cunningham  v. 
Macon  d  B,  B,  Co,  109  U.'  S.  446,  27  L.  ed. 
992,  3  Sup.  Ct.  Rep.  292;  Be  Ayers,  123  U. 
S.  443,  31  L.  ed.  216,  8  Sup.  Ct.  Rep.  164; 
Fitts  ▼.  McQhee,  172  U.  S.  516,  43  L.  ed. 
635,  19  Sup.  Ct.  Rep.  269. 

Cases  of  the  class  in  which  it  has  been 
held  that  actions  against  state  officials,  to 
restrain  them,  froon  the  commission  of 
wrongful  acts  to  the  prejudice  of  the  plain- 
tiffs rights,  are  not  suits  against  the  state, 
are  quite  numerous,  and  seem  to  cover  the 
entire  ground  in  controversy  in  this  case. 

Oahom  V.  Bank  of  United  States,  9 
Wheat.  738,  842,  6  L.  ed.  204,  229 ;  Davis  v. 
Gray,  16  Wall.  203,  220,  21  L.  ed.  447,  453; 
Pennoyer  v.  McConnaughy,  140  U.  S.  1, 
16,  35  L.  ed.  363,  367,  11  Sup.  Ct.  Rep. 
699;  Hans  ▼.  Louisiana,  supra;  Board  of 
Liquidation  v.  MoComb,  92  U.  S.  531,  23 
L.  ed.  623;  Poindewter  v.  Oreenhow,  114 
.  U.  S.  270,  29  L.  ed.  185,  5  Sup.  Ct.  Rep. 
903,  962;  United  States  v.  Led,  106  U.  S. 
196,  27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240; 
Williams  ▼,  United  States,  138  U.  S.  514, 
34  L.  ed.  1026,  11  Sup.  Ct.  Rep.  457;  The 
Siren  {The  Siren  v.  United  States)  7  Wall. 
152,  19  L.  ed.  129;  Re  Tyler,  149  U.  S. 
164,  37  L.  ed.  689,  13  Sup.  Ct.  Rep.  785; 
Cummings  v.  Merchants*  Nat.  Bank,  101 
U.  S.  153,  25  L.  ed.  903 ;  Dodge  v.  Woolsey, 
18  How.  331,  15  L.  ed.  401;  Reagtin  v. 
Farmers*  Loan  d  T,  Co.  154  U.  S.  362,  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14 
Sup.  Ct.  Rep.  1047 ;  Scott  v.  Donald,  supra; 
Tindal  v.  Wesley,  167  U.  S.  204,  42  L. 
ed.  137,  17  Sup.  Ct.  Rep.  770;  J^elknap  v. 
Schild,  161  U.  S.  10-18,  40  L.  ed.  599-601, 
16  Sup.  Ct.  Rep.  443. 

The  four  cars  of  coal  in  question  were 
and  are  interstate  commerce,  and  beyond 
control  of  the  North  Carolina  corporation 
commission. 

Rhodes  v.  lovxi,  170  U.  S.  412,  42  L.  ed. 
1088,  18  Sup.  Ct.  Rep.  664;  Wall  v.  Nor- 
folk d  W.  R,  Co.  52  W.  Va.  485,  64  L.R.A. 
601,  94  Am.  St.  Rep.  948,  44  S.  E.  294; 
The  Daniel  Ball  {The  Daniel  Ball  v.  Unit- 
ed States)  10  Wall.  565,  19  L.  ed.  1002; 
Cannery  v.  Quincy,  O.  d  K,  0.  R,  Go.  92 
Minn.  20,  64  L.R.A.  624,  104  Am.  St.  Rep. 
659,  99  N.  W.  365;  KelUy  v.  Rhoads,  188 
U.  S.  1,  47  L.  ed.  359,  23  Sup.  Ct.  Rep. 
259. 

The  act  to  regiilate  commerce,  itself,  pro- 
vides that  it  shall  and  does  apply  to  the 
traTi«»'''rtation  of  passengers  or  property 
from  one  state  or  territory  of  the  United 
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States  or  the  District  of  Columbia  to  AHf 
other  state  or  territory  of  the  United  States 
or  the  District  of  Columbia,  or  from  any 
place  in  the  United  States  to  an  adjacent 
foreign  country. 

Congress  having  legislated,  no  state  reg- 
ulations can  apply. 

Qulf,  C.  d  S.  F.  R.  Co.  V.  EefUy,  158 
U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep. 
802;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Miami  8. 
S.  Co.  30  C,  C.  A.  142,  52  U.  S.  App.  732, 
86  Fed.  407. 

Switching  and  terminal  charges  are  ex- 
clusively covered  by  act  of  Congress. 

Fielder  v.  Missouri,  K.  d  T.  R.  Co.  (Tex. 
Civ.  App.)  42  S.  W.  362;  Walker  v.  Kee- 
nan,  19  C.  C.  A.  668,  34  U.  S.  App.  691, 
73  Fed.  755;  Interstate  Commerce  Commis- 
sion V.  Detroit,  O.  H.  d  M.  R.  Co.  167  U. 
S.  633,  42  L.  ed.  306,  17  Sup.  Ct.  Rep.  986; 
Interstate  Commerce  Commission  v.  Chi- 
cago, B.  d  Q.  R.  Co.  186  U.  S.  320,  46 
L.  ed.  1182,  22  Sup.  Ct.  Rep.  824. 

An  article  of  interstate  commerce  remains 
wholly  free  from  state  control  as  long  as 
it  18  in  the  original  package. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681. 

Unquestionably  coal  stored  in  a  car  in 
which  it  originally  started  on  its  transit 
is  still  in  the  original  package.  There  can 
be  no  possible  doubt  on  this  subject. 

Austin  V.  Tennessee,  179  U.  S.  343,  45 
L.  ed.  224,  21    Sup.  Ct.   Rep.    13^. 

And  it  has  been  decided  by  the  supreme 
court  of  Nor  til  Carolina  that  said  state 
has  no  control  over  interstate  commerce. 

McGwigan  v.  Wilmington  d  W.  R.  Go. 
95  N.  C.  428,  59  Am.  Rep.  247. 

The  rules  and  orders  of  the  North  Caro- 
lina corporation  commission  are  void  be- 
cause they  deal  with  a  subject  national  in 
its  character,  requiring  uniform  treatment 
throughout  the  United  States,  and  a  sub- 
ject over  which  the  action  of  Congress  Is 
exclusive,  the  states  being  powerless  to  in- 
terfere at  all. 

Covington  d  C.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  209,  216,  38  L.  ed.  962,  965, 
968,  4  Inters.  Com.  Rep.  649,  14  Sup.  Ct. 
Rep.  1087 ;  Covington  d  C.  Elev.  R.  d  Trans- 
fer d  Bridge  Co.  v.  Kentucky,  154  U.  S. 
224,  38  L.  ed.  970,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct.  Re  >.  1094;  Wabo-s/i,  St, 
L.  d  P.  R.  Co.  ▼.  Illinois,  118  U.  S.  557,  30 
L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.  Rep.  4;  Westexn  U.  Teleg.  Co.  v.  James, 
162  U.  S.  650,  655,  40  L.  ed.  1105,  1106, 
16  Sup.  Ct.  Rep.  934;  Missouri  P.  R.  Co. 
V.  Nebraska,  164  U.  S.  403,  416,  41  L.  ed. 
489,  494,  17  Sup.  Ct.  Rep.  130;  Covington 
d  L.  Tump.  Road  Co.  v.  Sand  ford,  164  U. 
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8.  678,  586,  41  L.  ed.  660,  562,  17  Sup.  Ct. 
Rep.  198;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  153,  41  L.  ed.  953, 
954,  17  Sup.  Ct.  Rep.  532;  Henderson  Bridge 
Co.  V.  Henderson,  173  U.  S.  592,  623,  43  L. 
ed.  823,  834,  19  Sup.  Ct.  Rep.  553;  Keo- 
kuk d  H.  Bridge  Co,  v.  Illinois,  176  U.  S. 
626,  632,  44  L.  ed.  299,  302,  20  Sup.  Ct. 
Rep.  206;  Hanley  v.  Kansas  City  South- 
ern R.  Co.  187  U.  S.  617,  620,  47  L.  ed. 
333,  335,  23  Sup.  Ct.  Rep.  214;  Lottery 
Case  {Champion  v.  Ames)  188  U.  S.  321, 
362,  47  L.  ed.  492,  499,  23  Sup.  Ct.  Rep. 
321;  8t.  Clair  County  y.  Inter8ta4e  Sand 
d  Oar  Transfer  Co.  192  U.  S.  454,  467,  465, 
48  L.  ed.  518,  620,  623,  24  Sup.  Ct  Rep. 
300;  Robhins  ▼.  Tawing  District,  120  U.  S. 
489,  492,  493,  30  L.  ed.  694,  696,  696,  1 
Inters.  Com.  Rep.  46,  7  Sup.  Ct.  Rep.  692; 
Fargo  ▼.  Michigan  {Fargo  ▼.  Stevens)  121 
U.  S.  230,  238,  247,  30  L.  ed.  888,  892, 
896,  1  Inters.  Com.  Rep.  51,  7  Sup.  Ct. 
Rep.  867 ;  Philadelphia  d  S.  Mail  8.  S.  Co. 
▼.  Pennsylvania,  122  U.  S.  326,  346,  30  L. 
ed.  1200,  1206,  1  Inters.  Com.  Rep.  308, 
7  Sup.  Ct.  Rep.  1118;  Western  U.  Teleg. 
Co.  V.  Pendleton,  122  U.  S.  347,  357,  30  L. 
ed.    1187,   1189,   1  Inters.   Com.  Rep.   306, 

7  Sup.  Ct  Rep.  1126;  Mugler  v.  Kansas, 
123  U.  S.  623,  676,  31  L.  ed.  206,  216,  8 
Sup.  Ct  Rep.  273;  Bouiman  v.  Chicago 
d  N.  W.  B.  Co.  125  U.  S.  494,  508,  31  L. 
ed.  710,  716,  1  Inters.  Com.  Rep.  823,  8 
Sup.  Ct.  Rep.  689,  1062;  Dow  v.  Beidel- 
man,  126  U.  S.  680,  689,  31  L.  ed.  841,  843, 
2  Inters.  Com.  Rep.  66,  8  Sup.  Ct  Rep. 
1028 ;  LeUmp  ▼.  Mobile,  127  U.  S.  640,  648, 
32  L.  ed.  311,  314,  2  Inters.  Com.  Rep.  134, 

8  Sup.  Ct.  Rep.  1380;  Louisville,  N.  O.  d 
T.  R.  Co.  V.  Mississippi,  133  U.  S.  687, 
689,  691,  33  L.  ed.  784,  786,  2  Inters.  Com. 
Rep.  801,  10  Sup.  Ct.  Rep.  348;  Leisy  v. 
Hardin,  136  U.  S.  100,  110,  120,  162,  34  L. 
ed.  128,  132,  136,  147,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct  Rep.  681 ;  Norfolk  d  W.  B. 
Co.  V.  Pennsylvania,  136  U.  S.  114,  120,  34 
L.  ed.  394,  397,  3  Inters.  Com.  Rep.  178,  10 
Sup.  a.  Rep.  958;  Budd  v.  New  York,  143 
U.  S.  617,  637,  647,  36  L.  ed.  247,  263,  266, 
4  Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep. 
468;  Brass  ▼.  North  Dakota,  163  U.  S.  391, 
405,  38  L.  ed.  757,  761,  4  Inters.  Com.  Rep. 
670,  14  Sup.  Ct.  Rep.  867;  Reagan  v.  Far- 
mers' Loan  d  T.  Co.  164  U.  S.  397,  38  L. 
ed.  1023,  4  Inters.  Com.  Rep.  660,  14  Sup. 
Ct  Rep.  1047;  Adams  Ewp.  Co.  ▼.  Ohio 
State  Auditor,  166  U.  S.  194,  234,  41  L. 
ed.  683,  700,  17  Sup.  Ct.  Rep.  306;  Lake 
Shore  d  M.  8.  B.  Oo.  ▼.  Ohio,  173  U.  S. 
286,  303,  43  L.  ed.  702,  709,  19  Sup.  Ct. 
Rep.  466;  Lake  Shore  d  M.  8.  R.  Co.  v. 
Bmiih,  178  U.  S.  684,  687^  43  L.  ed.  868, 
860,  19  Sup.  Ct  Rep.  666;  Lindsay  d  P. 
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Co.  V.  MuUen,  176  U.  S.  126,  147,  44  L.  cd. 
400,  408,  20  Sup.  a.  Rep.  325;  Cleveland, 
C.  C.  d  St.  L.  R.  Co.  V.  lUinois,  177  U.  S, 
514,  518,  44  L.  ed..868,  870,  20  Sup.  Ct. 
Rep.  722;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  {Cotting  v.  Qodard)  183  U.  S- 
79,  85,  86,  46  L.  ed.  92,  99,  22  Sup.  Ct 
Rep.  30;  Louisville  d  N.  R.  Co.  v.  Eubank^ 
184  U.  S.  27,  36,  46  L.  ed.  416,  420.  22  Sup. 
Ct  Rep.  277;  Erie  R.  Co.  v.  Purdy.  1S5 
U.  S.  148,  150,  46  L.  ed.  847,  849,  22  Sup. 
Ct.  Rep.  605;  Hanley  v.  Kansas  City  South- 
ern R.  Co.  187  U.  S.  617,  619,  620,  47  L. 
ed.  333,  335,  23  Sup.  Ct  Rep.  214;  Lot- 
tery Case  {Champion  v.  Ames)  suprm; 
Northern  Securities  Co.  v.  United  Statem^ 
193  U.  S.  197,  378,  48  L.  ed.  679,  717,  24 
Sup.  Ct  Rep.  436;  Illinois  C.  R.  Co.  v. 
Illinois,  163  U.  S.  142,  41  L.  ed.  107,  16 
Sup.  Ct.  Rep.  1096;  Central  Stock  Tarde 
Co.  ▼.  Louisville  d  N.  R.  Co.  192  U.  S.  568, 
48  L.  ed.  565,  24  Sup.  Ct  Rep.  339. 

Cases  which  this  court  has  decided  from 
time  to  time  wherein  certain  state  stat- 
utes have  been  upheld  as  not  interfering 
with  interstate  commerce  will  be  searched  ia 
▼ain  for  any  language  showing  the  ^li^hi- 
est  modification  of  the  doctrine  laid  dowa 
in  the  Wabash  Case,  and  that  do<»trine  re- 
mains firmly  established  to  this  day;  name- 
ly, that  no  state  can  pass  any  law  to  rego- 
late,  fix,  or  make  "rules  for  prices,  for 
modes  of  transfer,  for  times  and  modes  of 
delivery"  of  interstate  freight 

Missouri,  K.  d  T.  R.  Co.  v.  Habrr,  169 
U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct  Rep, 
488;  Reid  v.  Colorado,  187  U.  S.  137.  47 
L.  ed.  108,  23  Sup.  Ct.  Rep.  92;  Miseovri 
P.  R.  Co.  V.  Humes,  115  U.  S.  512,  29 
L.  ed.  463,  6  Sup.  Ct.  Rep.  110;  Minmeapo- 
lis  d  St.  L.  R.  Co.  V.  Beckwith,  129  T.  a 
26,  32  L.  ed.  585,  9  Sup.  Ct,  Rep.  207; 
Minneapolis  d  St.  L.  R.  Co.  v.  Emtmome^ 
149  U.  S.  364,  37  L.  ed.  769,  13  Sap.  Ct 
Rep.  870;  Smith  v.  Alabama,  124  U.  S.  4«&, 
31  L.  ed.  508,  1  Inters.  Com.  Rep,  804,  8 
Sup.  Ct.  Rep.  564;  Louisville  d  N.  R.  To. 
V.  Kentucky,  161  U.  S.  677,  40  L.  ed.  <U9. 

16  Sup.  Ct.  Rep.  714;  LouisvilU,  N,  O.  S 
T.  R.  Co.  V.  Mississippi,  133  U.  S.  587,  33 
L.  ed.  784,  2  Inters,  Com.  Rep,  801.  19 
Sup.  Ct  Rep.  348;  Plessy  v.  Feryueom^ 
163  U.  S.  537,  41  L.  ed.  266,  16  Sup.  Ct 
Rep.  1138;  Bennington  v.  Oeorgia,  163 
U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ct.  Rep. 
1086;  Lake  Shore  d  M.  8.  R.  Co.  r.  Ok^o, 
173  U.  S.  286,  326,  43  L.  ed.  702,  717.  19 
Sup.  Ct  Rep.  466;  New  York,  N.  B.  d  S. 
R.  Co.  y.  New  York,  166  U.  S,  628,  41  U 
ed.  863,  17  Sup.  Ct  Rep.  418;  Glmdeom  t. 
Minnesota,  166  U.  S.  427,  41   L.  ed.   I09< 

17  Sup.  Ct  Rep.  627;  Richtnond  d  A.  R, 
Co.  ▼.  R.  A.  Patterson  Toh9eeo  Co.  169 
U.  8.  311«  42  L.  ed.  769,  18  Suo.  Ct.  R«*n, 
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335;  Lake  Shore  d  M,  8.  R.  Co,  v.  Ohio, 
173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct. 
Rep.  465;  Wisconsin,  M,  d  P,  R.  Co,  v.  Ja- 
cobson,  179  U.  S.  287,  45  L.  ed.  194,  21  Sup. 
Ct.  Rep.  115;  lUinoia  C.  B.  Co,  t.  Illinois, 
eupra:  Cleveland,  C.  0.  d  St,  L.  R.  Co. 
▼.  Illinois,  177  U.  S.  514,  44  L.  ed.  868, 
20  Sup.  Ct.  Rep.  722. 

Because  Congress  has  in  fact  legislated 
on  this  particular  subject  and  the  field  is 
exclusively  occupied  by  existing  acts  of  the 
Federal  government. 

€Mf,  C,  d  8.  P.  R,  Co.  y.  Hefley,  158  U. 
8.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802; 
Louisville  d  N,  R,  Co,  v,  Eubank,  184  U.  S. 
27,  46  L.  ed.  416,  22  Sup.  Ct.  Rep.  277; 
Interstate  Commerce  Commission  v.  Detroity 
O.  H,  d  M,  R.  Co,  167  U.  S.  633,  42  L, 
ed.  306,  17  Sup.  Ct.  Rep.  986;  Interstate 
Commerce  Commission  v.  Chicago,  B.  d  Q. 
R.  Co.  186  U.  S.  320,  46  L.  ed.  1182,  22  Sup. 
Ct.  Rep.  824;  Central  Stock  Yards  Co.  v. 
Louisville  d  N,  R,  Co,  63  L.R.A.  213,  55 
C.  C.  A.  63,  118  Fed.  113,  192  U.  S.  668,  48 
L.  ed.  565,  24  Sup.  Ct.  Rep.  339;  Riddle 
T.  Pittsburgh  d  L,  E.  R,  Co,  1  Inters.  Com. 
Rep.  688;  Riddle  ▼.  Jfew  York,  L,  E,  d  W, 
R,  Co.  1  Inters.  Com.  Rep.  787;  Heck  v. 
Ea^t  Tennessee,  V,  d  O,  R.  Co.  1  Inters. 
Com.  Rep.  775;  Re  Mallory,  1  Inters.  Com. 
Rep.  294;  Rice  v.  Western  New  York  d 
P,  R.  Co.  3  Inters.  Com.  Rep.  162;  Inde- 
pendent Refiners*  Asso.  v.  Western  New 
lork  d  P,  R,  Co.  4  Inters.  Com.  Rep.  162; 
Cattle  Raiser^  Asso.  y.  Port  Worth  d  D, 
C.  R.  Co.  7  Inters.  Com.  Rep.  513;  Amer- 
ican Warehousemen's  Asso.  y.  Illinois  C. 
R,  Co.  7  Inters.  Com.  Rep.  556;  Pennsyl- 
vania Millers*  State  Asso.  v.  Philadelphia 
d  R.  R.  Co.  8  Inters.  Com.  Rep.  531 ;  Palm- 
er's Dock  Hay  d  Produce  Bd.  of  Trade  v. 
Pennsylvania  R.  Co,  9  Inters.  Com.  Rep. 
61;  United  States  em  rel.  Greenbrier  CocU 
d  Coke  Co.  V.  Norfolk  d  W.  R.  Co,  143 
Fed.  266;  Fielder  v.  Missouri,  K.  d  T.  R, 
Co.  (Tex.  Civ.  App.)  42  S.  W.  362. 

V]  *Mr.  Justice  Wliite,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  legal  principle  which  controls  the 
determination  of  this  cause  renders  it  un- 
necessary to  state  many  of  the  facts  con- 
tained in  this  voliuninous  record,  or  to  con- 
sider and  pass  upon  a  number  of  the  legal 
propositions  urged  in  the  cause.  But  three 
questions  are  essential  to  be  passed  upon. 
They  are:  First.  Whether  the  record  dis- 
closes that  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or 
value' of  $2,000.  Second.  Whether,  as  to  the 
indiv' '  lal  defendants  below,  this  cause  in 
fact  was  a  suit  against  the  state  of  North 
Carolina.  Third.  Whether  the  order  and 
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decision  of  the  corporation  commission  of 
North  Carolina,  and  the  statutes  of  that 
state  upon  which  the  same  was  based,  were 
void  because  in  conflict  with  the  commerce 
clause  of  the  Constitution  and  the  act  of 
Congress  to  regulate  commerce. 

1.  It  was  urged  in  argument  on  behalf 
of  the  commission  and  the  ice  and  coal  com- 
pany that  the  extra  cost  or  expense,  if  any, 
of  placing  the  four  cars  of  coal  on  the  sid- 
ing, was  the  matter  in  controversy.  In  the 
court  below  it  would  seem  to  have  been 
claimed  that  the  $146  demurrage  was  the 
question  at  issue.  However  this  may  be, 
as  said  by  the  trial  court,  although  the  de- 
murrage dispute  may  have  been  the  origin 
of  the  litigation,  there  is  involved  in  the 
controversy  presented  by  the  bill  not  only 
the  right  to  enforce  against  the  railway 
company  the  payment  of  statutory  penalties 
much  in  excess  of  $2,000,  but  also  the  right 
of  that  company  to  carry  on  interstate 
commerce  in  North  Carolina  without  becom- 
ing subject  to  such  orders  and  directions  of 
the  corporation  commission  which  so  di- 
rectly burdened  such  commerce  as  to  amount 
to  a  regulation  thereof.  This  latter  right 
is  alleged  in  the  bill  to  be  of  the  necessary 
jurisdictional  value,  the  averment  was  sup- 
ported by  testimony,  and  the  master  and  the 
court  below  have  found  such  to  be  the  fact. 
*There  is  no  merit  in  the  contention  that [550] 
there  is  a  want  of  jurisdiction  to  entertain 

the  writ  of  error. 

2.  We  think  the  real  object  of  the  bill 
may  properly  be  said  to  have  been  the  re- 
straining of  illegal  interferences  with  the 
property  and  interstate  business  of  the  rail- 
way company,  the  asserted  right  to  inter- 
fere, which  it  was  the  object  of  the  bill  to 
enjoin,  being  based  upon  the  assumed  au- 
thority of  a  state  statute,  which  the  bill 
alleged  to  be  in  violation  of  rights  of  the 
railway  company  protected  by  the  Consti- 
tution of  the  United  States.  In  this  aspect 
the  suit  was  not,  in  any  proper  sense,  one 
against  the  state.  Scott  v.  Donald,  165  U. 
S.  107,  112,  41  L.  ed.  648,  653,  17  Sup.  Ct. 
Rep.  262;  Fitts  v.  MoQhee,  172  U.  S.  529, 
530,  43  L.  ed.  541,  19  Sup.  Ct.  Rep.  269. 

3.  The  cars  of  coal  not  having  been  deliv- 
ered to  the  consignee,  but  remaining  on  the 
tracks  of  the  railway  company  in  the  con-  • 
dition  in  which  they  h^d  been  originally 
brought  into  North  Carolina  from  points 
outside  of  that  state,  it  follows  that  the 
interstate  transportation  of  the  property 
had  not  been  completed  when  the  corpora- 
tion commission  made  the  order  complained 

of.  Rhodes  v.  Iowa,  170  U.  S.  412,  42  L.  ed. 
1088,  18  Sup.  Ct.  Rep.  664. 

By  §  1066  of  tlie  revisal  of  1905,  the  gener- 
al powers  of  the  North  Carolina  corpora- 
tion conunission  were  thus  defined: 
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Statement  by  Mr.  Justice  McKenna: 
The  question  in  the  case  is  whether  cer- 
tain sugars  which  were  imported  between 
the  12th  of  June  and  the  28th  of  September, 
1903,  were  chargeable  with  full  duties  un- 
der the  teriff  act  of  July  24,  1897  [30  Stat, 
at  L.  151,  chap.  11,  U.  S.  Comp.  Stet.  1901, 
p.  1626],  or  were  entitled  to  20  per  cent 
reduction  of  duties  prescribed  by  that  act, 
under  the  treaty  between  the  United  States 
aaid  Cuba  of  the  date  December  11,  1902, 
and  an  act  of  Congress  of  December  17,  1903 
[33  Stat,  at  L.  3,  chap.  1,  U.  S.  Comp.  Stat. 
Supp.  1905,  p.  393].  The  answer  to  the 
question  depends  upon  when  the  treaty  went 
into  effect;  whether  upon  the  10th  of  April, 
1903,  or  the  27th  of  December,  1903.  The 
appelant  contends  for  the  former  and  the 
appellee  for  the  latter  date.  Duties  were 
assessed  under  the  act  of  1897  without  re- 
duction. Protests  were  filed  and  an  appeal 
taken  to  the  board  of  appraisers,  who  sus- 
tained the  collector.  The  decision  of  the 
board  was  reversed  by  the  circuit  court. 
The  treaty  provided  (33  Stat,  at  L.  2136, 
2142)  among  other  things  as  follows: 

"The  President  of  the  United  States  of 
America  ;  .  .  and  the  President  of  the 
Republic  of  Cuba  .  .  .  have,  in  consid- 
eration of  and  in  compensation  for  the  re- 
spective concessions  and  engagements  made 
by  each  to  the  other,  as  hereinafter  recited, 
agreed,  and  do  hereby  agree,  upon  the  fol- 
lowing articles  for  the  regulation  and  gov- 
ernment of  their  reciprocal  trade,  namely: 

• 
•  •  •  •  • 

Article  2. 

"During  the  term  of  this  convention  all 
articles  of  merchandise  not  included  in  the 
foregoing  article  1,  and  being  the  product 
of  the  soil  or  industry  of  the  Republic  of 
Cuba,  imported  into  the  United  States,  shall 
be  admitted  at  a  reduction  of  20  per  centum 
of  the  rates  of  duty  thereon,  as  provided 
by  the  tariff  act  of  the  United  States,  ap- 
[565]proved  July  24th,  1897,  or  'as  may  be  pro- 
vided by  any  tariff  law  of  the  United  States 
subsequently  enacted." 

Article  11  was  as  follows: 

''The  present  convention  shall  be  ratified 
by  the  appropriate  atithorities  of  the  re- 
spective countries,  and  the  ratifications 
shall  be  exchanged  at  Washington,  District 
of  Columbia,  United  States  of  America,  as 
soon  as  may  be  before  the  thirty-first  day 
of  January,  1903,  and  the  convention  shall 
go  into  effect  on  the  tenth  day  after  the 
ewchange  of  ratifications,  and  shall  continue 
in  force  for  the  term  of  five  (5)years  from 
date  of  going  into  effect,  and  from  year  to 
year  thereafter  until  the  expiration  of  one 
year  from  the  day  when  either  of  the  con- 
tracting parties  shall  give  notice  to  the 
lisn 


other    of    its    intention    to    terminate    the 
same." 

By  supplemental  treaty  signed  Jarunry 
26,  1903  (33  SUt.  at  L.  2145),  it  wms 
provided  that  "the  respective  ratifiratione 
of  the  said  convention  shall  be  exchan^i 
as  soon  as  possible,  and  within  two  months 
from  January  31,  1903." 

March  19,  1903,  the  Senate  added  the 
following  amendment  at  the  end  of  artide 
11:  ''This  convention  shall  not  take  effect 
until  the  same  shall  have  been  approved  by 
the  Congress." 

On  March  31,  1903,  ratifications  were  ex- 
changed. At  this  date  Congress  was  noi 
in  session,  but  was  convened  in  special  ses- 
sion November  9,  1903,  and  passed  on  De- 
cember 17,  1903  (33  Stat  at  L.  3,  chap.  1, 
U.  S.  Comp.  Stat.  Supp.  1905,  p.  393)  an 
act  entitled:  "An  Act  to  Carry  into  Effect 
a  Convention  between  the  United  States  and 
the  Republic  of  Cuba,  Signed  on  the  11th 
Day  of  December  in  the  Year  1902."  Sec- 
tion 1  provides  as  follows: 

**That    whenever    the    President    of    the 
United  States  shall  receive  satisfactory  evi- 
dence that  the  Republic  of  Cuba  has  made 
provision  to  give  full  effect  to  the  articles 
of  the  convention  between  the  United  States 
and  the  Republic  of  Cuba,  signed  on  <he 
eleventh  day  of  December,  in  the  year  nine- 
teen hundred  and  two,  he  is  hereby  author- 
ized   to    issue    his    proclamation    declarini^ 
that    he    has    received    such    evidence,    and 
thereupon,  on  the  tenth  day  after  exchange 
of  ratifications  of  stLch  convention  betwem 
•the  United  States  and  the  Republic  of  CubsJ 
and  so   long  as   the  said  convention    shaU 
remain  in  force,  all  articles  of  merchandise 
being  the  product  of  the  soil  or  industry  of 
the  Republic  of  Cuba,  which  are  note  im- 
ported into  the  United  States  free  of  duty, 
shall  continue  to  be   so   admitted    free   of 
duty,  and  all  other  articles  of  merchandi^ 
being  the  product  of  the   soil  or  industry 
of  the  Republic  of  Cuba  imported  into  the 
United  States   shall  he  admitted  at  a   re- 
duction of  twenty  per  centum  of  the  rates 
of  duty  thereon,  as  provided  by  the  tariff 
act   of   the   United   States    approved    July 
twenty-four,  eighteen  hundred  and  ninety- 
seven,  or  as  may  be  provided  by  any  tariff 
law  of  the  United  States  subsequently  en- 
acted.   The  rates  of  duty  herein  granted  by 
the  United  States  to  the  Republic  of  Cuba 
are,  and  shall  continue,  during  the  term  ef 
said  convention,  preferential  in  respect  to 
all  like  imports  from  other  countries:    Pr»* 
vided,   That,   while   said   convention    u    in 
force,  no  sugar  imported  from  the  Republie 
of  Cuba,  and  being  the  product  of  the  soil 
or    industry    of    the    Republic    of    Cuba, 
shall   be  admitted  into  the   United  Statss 
at    a    reduction    of    duty    greater    than 
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twenty  per  centum  of  the  rates  of  duty 
thereon,  *a8  provided  by  the  tariff  act  of 
the  United  States  approved  July  twenty- 
fourth,  eighteen  hundred  and  ninety-seven, 
and  no  sugar  the  product  of  any  other  for- 
eign country  shall  be  admitted  by  treaty  or 
convention  into  the  United  States  while  this 
convention  is  in  force  at  a  lower  rate  of 
duty  than  that  provided  by  the  tariff  act  of 
the  United  States  approved  July  twenty- 
fourth,  eighteen  hundred  and  ninety-seven: 
And  provided  further,  That  nothing  herein 
contained  shall  be  held  or  construed  as  an 
admission  ob  the  part  of  the  House  of  Rep- 
resentatives that  customs  duties  can  be 
changed  otherwise  than  by  an  act  of  Con- 
gress originating  in  said  House." 

The  same  clay  (December  17,  1903)  the 
President  issued  his  proclamation  (33  Stat, 
at  L.  2136),  which,  after  setting  forth  the 
'treaty  and  the  act  of  Congress,  and  reciting 
the  above  facts,  together  with  the  fact  that 
ratifications  of  said  convention  had  been 
exchanged  on  March  31,  1903,  declared: 
7]  '"And  whereas  satisfactory  evidence  has 
been  received  by  the  President  of  the  United 
States  that  the  Republic  of  Oiba  has  made 
provision  to  give  full  effect  to  the  articles 
of  said  convention; 

"Now,  therefore,  be  it  known  that  I, 
Theodore  Roosevelt,  President  of  the  United 
States  of  America,  in  conformity  with  the 
said  act  of  Congress,  do  hereby  declare  and 
proclaim  the  said  convention,  as  amended 
by  the  Senate  of  the  United  States,  to  be 
in  effect  on  the  tenth  day  from  the  date  of 
this,  my  proclamation. 
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Solicitor  General  Hoyt  argued  the  cause, 
and,  with  Attorney  General  Moody  and  Mr, 
WiUiam  R,  Harr,  filed  a  brief  for  appellant: 

The  propriety  of  referring  to  the  history 
of  this  l^slation  in  order  to  ascertain  the 
intention  of  Congress  is  affirmed  by  numer- 
ous authorities. 

United  States  v.  Union  P.  R,  Co,  91  U. 
S.  72,  79,  23  L.  ed.  224,  228 ;  Piatt  v.  Union 
P,  R,  Co,  99  U.  S.  48,  64,  26  L.  ed.  424,  429 ; 
American  Net  d  Twine  Co,  v.  Worthing- 
ton,  141  U.  S.  468,  474,  35  L.  ed.  821,  824, 
12  Sup.  Ct.  Rep.  55;  Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  S.  457, 
463,  36  L.  ed.  227,  229,  12  Sup.  Ct.  Rep. 
511;  United  States  v.  Burr,  159  U.  S.  78, 
85,  40  L.  ed.  82,  84,  15  Sup.  Ct.  Rep.  1002; 
United  States  y.  Laws,  163  U.  S.  258,  262, 
41  L.  ed.  151,  153,  16  Sup.  Ct.  Rep.  998; 
Dunlap  V.  United  States,  173  U.  S.  65,  76, 
43  L.  ed.  616,  619,  19  Sup.  Ct.  Rep.  319. 

It  was  clearly  within  the  eonstitutional 
authority  of  (Congress  to  make  the  oper- 
ation of  the  act  dependent  upon  the  ascer- 
tainment and  proclamation  by  the  President 
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of  the  fact  that  Cuba  had  made  provision 
to  carry  into  effect  the  treaty. 

Marshall  Field  d  Co.  v.  Clark,  143  U.  S. 
649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep.  495. 

Even  if  the  approval  of  (Ik>ngress  and  the 
action  of  the  President  were  not  strictly 
in  accordance  with  the  terms  of  the  treaty, 
no  one  but  Cuba  could  take  exception,  there- 
to. The  interpretation  and  enforcement  of 
treaty  stipulations  of  thid  character  are 
matters  for  the  determination  of  the 
political  departments  of  the  government, 
and  the  courts  must  respect  their  de- 
cision. 

Foster  v.  Nielson,  2  Pet.  253,  7  L.  ed.  415; 
Cherokee  Tobacco  {207  Half  Pound  Papert 
of  Smoking  Tobacco  v.  United  States)  11 
Wall.. 616,  20  L.  ed.  227;  Taylor  v.  Morton, 
2  Curt.  464,  Fed.  Cas.  No.  13,799,  2  Black, 
481,  17  L.  ed.  277;  Head  Money  Cases 
{Edye  v.  Robertson)  112  U.  S.  680.  598,  28 
L.  ed.  798,  804,  5  Sup.  Ct.  Rep.  247;  Whit- 
ney V.  Robertson,  124  U.  S.  190,  195,  31  L. 
ed.  386,  388,  8  Sup.  Ct.  Rep.  466;  BoUlUr 
V.  Dominguez,  130  U.  S.  238,  247,  32  L.  ed. 
926,  928,  9  Sup.  Ct.  Rep.  525 ;  Chinese  Ex- 
clusion Case,  130  U.  S.  581,  600,  602,  32  L. 
ed.  1068,  1073,  1074,  9  Sup.  Ct.  Rep.  623; 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698,  721,  37  L.  ed.  905,  915,  13  Sup.  Ct.  Rep. 
1016. 

United  States  v.  Burr,  159  U.  S.  78,  40 
L.  ed.  82,  15  Sup.  Ct.  Rep.  1002,  is  con- 
trolling. 

If,  as  this  court  has  held.  Congress  may 
make  the  operation  of  a  law  depend  upon 
the  happening  of  a  certain  event  {Marshall 
Field  d  Co.  v.  Clark,  supra)  by  a  parity  of 
reasoning  the  treaty-making  power  may 
make  the  operation  of  a  treaty  depend  upon 
a  like  contingency. 

Furthermore,  this  court  has  recognized 
the  fact  that,  while  some  treaties  are  self- 
executing,  others  may  require  legislation 
by  Congress  to  make  them  effective. 

Foster  v.  Neilson,  supra;  United  States 
V.  Arredondo,  6  Pet.  691,  8  L.  ed.  547. 

Mr,  John  G.  Johnson  argued  the  cause, 
and,  with  Messrs.  John  E,  Parsons  and  H.  B, 
Closson,  filed  a  brief  for  appellee. 

Messrs,  Edioard  S.  Hatch,  J.  Stuart  Tomp- 
kins, and  Hatch  d  Clute,  filed  a  brief  for 
importers  having  interests  similar  to  those 
of  appellee. 

After  stating  tHe  case  as  above,  Mr.  Jus- 
tice McKenna  delivered  the  opinion  of  the 
court : 

The  treaty  as  drafted  and  presented  to 
the  Senate  provided  for  an  exchange  of  rat- 
ifications at  Washington  as  soon  as  might 
be  before  the  31st  ddy  of  January,  1903,  niid 
should  "go  into  effect  on  the  tenth  day 
after  the  exchange  of  ratifications.''    A  ^np* 
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Statement  by  Mr.  Justice  McKenna: 
The  question  in  the  case  is  whether  cer- 
tain sugars  which  were  imported  between 
the  12th  of  June  and  the  28th  of  September, 
1903,  were  chargeable  with  full  duties  un- 
der the  tariff  act  of  July  24,  1897  [30  Stat, 
at  li.  151,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1626],  or  were  entitled  to  20  per  cent 
reduction  of  duties  prescribed  by  that  act, 
under  the  treaty  between  the  United  States 
aaid  Cuba  of  the  date  December  11,  1902, 
and  an  act  of  Ck>ngress  of  December  17,  1903 
[33  Stat,  at  L.  3,  chap.  1,  U.  S.  Comp.  Stat. 
Supp.  1905,  p.  393].  The  answer  to  the 
question  depends  upon  when  the  treaty  went 
into  effect;  whether  upon  the  10th  of  April, 
1903,  or  the  27th  of  December,  1903.  The 
appelant  contends  for  the  former  and  the 
appellee  for  the  latter  date.  Duties  were 
assessed  under  the  act  of  1897  without  re- 
duction. Protests  were  filed  and  an  appeal 
taken  to  the  board  of  appraisers,  who  sus- 
tained the  collector.  The  decision  of  the 
board  was  reversed  by  the  circuit  court. 
The  treaty  provided  (33  Stat,  at  L.  2136, 
2142)  among  other  things  as  follows: 

"The  President  of  the  United  States  of 
America  ;  .  .  and  the  President  of  the 
Republic  of  Cuba  .  .  .  have,  in  consid- 
eration of  and  in  compensation  for  the  re- 
spective concessions  and  engagements  made 
by  each  to  the  other,  as  hereinafter  recited, 
agreed,  and  do  hereby  agree,  upon  the  fol- 
lowing articles  for  the  regulation  and  gov- 
ernment of  their  reciprocal  trade,  namely: 

• 
•  •  •  •  • 

Article  2. 

"During  the  term  of  this  convention  all 
articles  of  merchandise  not  included  in  the 
foregoing  article  1,  and  being  the  product 
of  the  soil  or  industry  of  the  Republic  of 
Cuba,  imported  into  the  United  States,  shall 
be  admitted  at  a  reduction  of  20  per  centum 
of  the  rates  of  duty  thereon,  as  provided 
by  the  tariff  act  of  the  United  States,  ap- 
1666]  proved  July  24th,  1897,  or  •as  may  be  pro- 
vided by  any  tariff  law  of  the  United  States 
subsequently  enacted." 

Article  11  was  as  follows: 

"The  present  convention  shall  be  ratified 
by  the  appropriate  'authorities  of  the  re- 
spective countries,  and  the  ratifications 
shall  be  exchanged  at  Washington,  District 
of  Columbia,  United  States  of  America,  as 
soon  as  may  be  before  the  thirty-first  day 
of  January,  1903,  and  the  convention  shall 
go  into  effect  on  the  tenth  day  after  the 
ewchange  of  ratifications,  and  shall  continue 
in  force  for  the  term  of  five  (5)year8  from 
date  of  going  into  effect,  and  from  year  to 
year  thereafter  until  the  expiration  of  one 
year  from  the  day  when  either  of  the  con- 
tracting parties  shall  give  notice  to  the 
lisn 
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same. 

By  supplemental  treaty  signed  Jacturj 
26,  1903  (33  Stat  at  L.  2145),  it  vis 
provided  that  "the  respective  ratificadow 
of  the  said  convention  shall  be  exehan^l 
as  soon  as  possible,  and  within  two  montbi 
from  January  31,  1903." 

March  19,  1903,  the  Senate  added  the 
following  amendment  at  the  end  of  artida 
11:  "This  convention  shall  not  take  cfTeet 
until  the  same  shall  have  been  approved  by 
the  Congress.** 

On  March  31,  1903,  ratifications  were  ex- 
changed. At  this  date  Congress  was  not 
in  session,  but  was  convened  in  special  ses- 
sion November  9,  1903,  and  passed  on  De- 
cember 17,  1903  (33  Stat  at  L.  3.  chap.  1, 
U.  S.  Comp.  Stat.  Supp.  1905,  p.  393)  aa 
act  entitled:  "An  Act  to  Carry  into  Effect 
a  Convention  between  the  United  States  and 
the  Republic  of  Cuba,  Signed  on  the  11th 
Day  of  December  in  the  Year  1902."  Sec- 
tion 1  provides  as  follows : 

"That  whenever  the  President  of  the 
United  States  shall  receive  satisfactory  eri- 
dence  that  the  Republic  of  Cuba  has  made 
provision  to  give  full  effect  to  the  articles 
of  the  convention  between  the  United  SUU« 
and  the  Republic  of  Cuba,  signed  on  <ht 
eleventh  day  of  December,  in  the  year  nine- 
teen hundred  and  two,  he  is  hereby  author 
ized  to  issue  his  proclamation  declaring 
that  he  has  received  such  evidence,  and 
thereupon,  on  the  tenth  day  after  ejKhangt 
of  ratifications  of  such  convention  between 
•the  United  States  and  the  Republic  of  Ciiba,l5«II 
and  so  long  as  the  said  conv^tion  tkaU 
remain  in  force,  all  articles  of  merchandise 
being  the  product  of  the  soil  or  industry  of 
the  Republic  of  Cuba,  which  are  now  im- 
ported into  the  United  States  free  of  duty, 
shall  continue  to  be  so  admitted  free  of 
duty,  and  all  other  articles  of  merehandiM 
being  the  product  of  the  soil  or  industry 
of  the  Republic  of  Cuba  imported  into  the 
United  States  shckll  he  admitted  at  a  re- 
duction of  twenty  per  centum  of  the  ntm 
of  duty  thereon,  as  provided  by  the  tarif 
act  of  the  United  States  approved  July 
twenty-four,  eighteen  hundred  and  nineti- 
seven,  or  as  may  be  provided  by  any  tan  if 
law  of  the  United  States  aubsequently  rn 
acted.  The  rates  of  duty  herein  granted  by 
the  United  States  to  the  Republic  of  Oi\^ 
are,  and  shall  continue,  during  the  tern  ^' 
said  convention,  preferential  in  re»p(Kt  t^ 
all  like  imports  from  other  countries.  Tr- 
vided.  That,  while  said  convention  i*  i" 
force,  no  sugar  imported  fr~*  *"      '   * 
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twenty  per  centum  of  the  rates  of  duty 
thereon,  -as  provided  by  the  tariff  act  of 
the  United  States  approved  July  twenty- 
fourth,  eighteen  hundred  and  ninety-seven, 
and  no  sugar  the  product  of  any  other  for- 
eign country  shall  be  admitted  by  treaty  or 
convention  into  the  United  States  while  this 
convention  is  in  force  at  a  lower  rate  of 
duty  than  that  provided  by  the  tariff  act  of 
the  United  States  approved  July  twenty- 
fourth,  eighteen  hundred  and  ninety-seven: 
And  provided  further.  That  nothing  herein 
contained  shall  be  held  or  construed  as  an 
admission  ob  the  part  of  the  House  of  Rep- 
resentatives that  customs  duties  can  be 
changed  otherwise  than  by  an  act  of  Con- 
gress originating  in  said  House." 

The  same  cLay  (December  17,  1903)  the 
President  issued  his  proclamation  (33  Stat, 
at  L.  2136),  which,  after  setting  forth  the 
'treaty  and  the  act  of  Congress,  and  reciting 
the  above  facts,  together  with  the  fact  that 
ratifications  of  said  convention  had  been 
exchanged  on  March  31,  1903,  declared: 
[567]  *"And  whereas  satisfactory  evidence  has 
been  received  by  the  President  of  the  United 
States  that  the  Republic  of  Cuba  has  made 
provision  to  give  full  effect  to  the  articles 
of   said  convention; 

"Now,  therefore,  be  it  known  that  I, 
Theodore  Roosevelt,  President  of  the  United 
States  of  America,  in  conformity  with  the 
said  act  of  Congress,  do  hereby  declare  and 
proclaim  the  said  convention,  as  amended 
by  the  Senate  of  the  United  States,  to  be 
in  effect  on  the  tenth  day  from  the  date  of 
this,  my  proclamation. 
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Solicitor  General  Hoyt  argued  the  cause, 
and,  with  Attorney  General  Moody  and  Mr, 
William  R,  Harr,  filed  a  brief  for  appellant: 

The  propriety  of  referring  to  the  history 
of  this  l^slation  in  order  to  ascertain  the 
intention  of  (Ik)ngre88  is  affirmed  by  numer- 
ous authorities. 

United  States  v.  Union  P.  R,  Co,  91  U. 
S.  72,  79,  23  L.  ed.  224,  228 ;  Piatt  v.  Union 
P,  R,  Co,  99  U.  S.  48,  64,  26  L.  ed.  424,  429 ; 
American  Net  d  Twine  Co,  v.  Worthing- 
ton,  141  U.  S.  468,  474,  35  L.  ed.  821,  824, 
12  Sup.  Ct.  Rep.  55;  Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  S.  457, 
463,  36  L.  ed.  227,  229,  12  Sup.  Ct.  Rep. 
611;  United  States  v.  Burr,  159  U.  S.  78, 
85,  40  L.  ed.  82,  84,  15  Sup.  Ct.  Rep.  1002; 
United  States  y.  Laws,  163  U.  S.  258,  262, 
41  L.  ed.  151,  153,  16  Sup.  Ct.  Rep.  998; 
Dunlap  V.  United  States,  173  U.  S.  65,  75, 
43  L.  ed.  616,  619,  19  Sup.  Ct.  Rep.  319. 

It  was  clearly  within  the  eonstitutlonal 
authority  of  Congress  to  make  the  oper- 
ation of  the  act  dependent  upon  the  ascer- 
tainment and  proclamation  by  the  President 
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of  the  fact  that  Cuba  had  made  provision 
to  carry  into  effect  the  treaty. 

Marshall  Field  d  Co,  v.  Clark,  143  U.  S. 
649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep.  495. 

Even  if  the  approval  of  Congress  and  the 
action  of  the  President  were  not  strictly 
in  accordance  with  the  terms  of  the  treaty, 
no  one  but  CuhA  could  take  exception,  there- 
to. The  interpretation  and  enforcement  of 
treaty  stipulations  of  thid  character  are 
matters  for  the  determination  of  the 
political  departments  of  the  government, 
and  the  courts  must  respect  their  de- 
cision. 

Foster  v.  Nielsen,  2  Pet.  253,  7  L.  ed.  415; 
Cherokee  Tobacco  {207  Half  Pound  Papers 
of  Smoking  Tobacco  v.  United  States)  11 
Wall., 616,  20  L.  ed.  227;  Taylor  v.  Morton, 
2  Curt.  454,  Fed.  Cas.  No.  13,799,  2  Black, 
481,  17  L.  ed.  277;  Head  Money  Cases 
{Edye  v.  Robertson)  112  U.  S.  580.  598.  28 
L.  ed.  798,  804,  5  Sup.  Ct.  Rep.  247;  Whit- 
ney V.  Robertson,  124  U.  S.  190,  195,  31  L. 
ed.  386,  388,  8  Sup.  Ct.  Rep.  456;  Botiller 
V.  Dominguez,  130  U.  S.  238,  247,  32  L.  ed. 
926,  928,  9  Sup.  Ct.  Rep.  525;  Chinese  Ex- 
clusion Case,  130  U.  S.  581,  600,  602,  32  L. 
ed.  1068,  1073,  1074,  9  Sup.  Ct.  Rep.  623; 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698,  721,  37  L.  ed.  905,  915,  13  Sup.  Ct.  Rep. 
1016. 

United  States  v.  Burr,  159  U.  S.  78,  40 
L.  ed.  82,  15  Sup.  Ct.  Rep.  1002,  is  con- 
trolling. 

If,  as  this  court  has  held.  Congress  may 
make  the  operation  of  a  law  depend  upon 
the  happening  of  a  certain  event  {MarsJiall 
Field  d  Co.  v.  Clark,  supra)  by  a  parity  of 
reasoning  the  treaty-making  power  may 
make  the  operation  of  a  treaty  depend  upon 
a  like  contingency. 

Furthermore,  this  court  has  recognized 
the  fact  that,  while  some  treaties  are  self- 
executing,  others  may  require  legislation 
by  Congress  to  make  them  effective. 

Foster  v.  Neilson,  supra;  United  States 
V.  Arredondo,  6  Pet.  691,  8  L.  ed.  547. 

Mr,  John  G.  Johnson  argued  the  cause, 
and,  with  Messrs.  John  E,  Parsons  and  H.  B, 
Closson,  filed  a  brief  for  appellee. 

Messrs.  Edioard  S.  Hatch,  J.  Stuart  Tomp- 
kins, and  Hatch  d  Clute,  filed  a  brief  for 
importers  having  interests  similar  to  those 
of  appellee. 

After  stating  tHe  case  as  above,  Mr.  Jus- 
tice MoKenna  delivered  the  opinion  of  the 
court: 

The  treaty  as  drafted  and  presented  to 
the  Senate  provided  for  an  exchange  of  rat- 
ifications at  Washington  as  soon  as  might 
be  before  the  31st  day  of  January,  1903,  nn'd 
should  "go  into  effect  on  the  tenth  day 
after  the  exchange  of  ratifications."     A  ^np- 
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plemental  convention  became  necessary,  and 
an  exchange  of  ratifications  was   provided 
to  be  "as  soon  as  possible  and  within  two 
months  from  January  31,  1903."     But  sub- 
sequent to  that  date,  to  wit,  March  19,  1903.. 
the  Senate  added  the  amendment:     "This 
convention  shall  not  take  eflf<»ct  until   the 
same  shall  have  be^n  approved  by  the  Con- 
gress."    Between  the  treaty,  therefore,  and 
the  amendment,  there  was  an  emphatic  dif- 
ference.   The  date  at  which  the  instrument 
should  go  into  effect  was  changed.     It  can- 
not be  said  that   the   treaty  provision  re- 
lated to  time  and  the  amendment  to  sanc- 
tion merely,  and  adopted  the  time  of  the 
treaty.     To  do  this  would  be  to  interpret 
the  words  of  the  treaty  one  way  and  the 
same  words  in  the  amendment  another  way. 
We  start,  then,  with  the  proposition  that 
not  the  treaty,  but  the  act  of  Congress,  was 
to  fix  the  date  that  the  treaty  should  take 
eflfect.    What   date    Congress    fixed   is   the 
question  to  be  considered.    It  was  certainly 
competent  for  Congress    (with  the  consent 
r577]of  Cuba)   'to  have  given  the  treaty  retro- 
spective,  immediate,   or   prospective  opera- 
tion.    Which  did  Congress  dot       And  in 
reply  we  are  to  remember  there  is  a  pre- 
sumption   against    retrospective    operaUon, 
and  T\^  have  said  that  words  in  a  statute 
ought  not  to  have  such  operation  "unless 
they  are   so  clear,   strong,  and   imperative 
that  no  other  meaning  can  be  annexed  to 
them,  or  unless  the  intention  of  the  legis- 
lature cr.nnot  be  othenvise  satisfied."    Unit- 
ed States  V.  Burr,  159  U.  S.  78,  40  L.  ed. 
82,  16  Sup.  Ct.  Rep.  1002.     On  the  other 
hand,  it  must  be  admitted  that  there  are 
words  in  tne  act  of  Congress  which,  if  not 
of    themselves,    yet,     in     connection    with 
events,  may  be  said  to  look  to  a  retrospec- 
tive operation.     It  ie  not,  however,  an  un- 
usual judicial  problem  to  have  to  seek  the 
meaning  of  a   law  expressed  in  words  not 
doubtful  of  themselves,  but  made  so  by  cir- 
cumstances  or   the   objects   to   which   they 
come  to  be  applied. 

Both  the  treaty  and  the  act  of  Congress 
concern  tariflf  duties,  and  "the  usual  course 
in  tariflf  legislation,"  we  have  said,  **ha» 
been,  inasmuch  as  some  time  is  necessary 
to  enable  importers  and  business  men  to  act 
understandingly,  to  fix  a  future  date  at 
which  the  statutes  are  to  become  operative." 
United  States  v.  Burr,  supra.  And  these 
remarks  have  application  here.  The  treaty, 
it  may  be  admitted,  was  intended  as  a  bene- 
ficial concession  to  Cuba.  But  conditions 
in  the  United  States  were  also  to  be  con- 
sidered, and  we  cannot  assume  that  this 
wDuld  have  been  overlooked  by  Congress 
when  legislating.  It  is  true,  as  urged  by 
appellant,  that  the  aet  of  December  17  deals 
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entirely  with  importations  from  Cob^  bnl 
it  is  those  which  would  have  the  most  di» 
turbing  effect,  and  on  account  oi  wbi^ll 
business  in  like  products  would  have  to  be 
accommodated.  These,  as  well  as  the  con- 
siderations urged  by  the  appellant,  must  be 
kept  in  mind  in  seeking  the  meaning  of  Con- 
gress, and  we  repeat  that,  under  the  Senate 
amendment,  it  is  the  meaning  of  Congreae 
not  the  meaning  of  the  convention  inde- 
pendent of  that  ot  Congress,  we  are  to  ascer- 
tain. It  was  open  to  Cuba  to  reject  the 
amendment;  it  was  open  to  Cuba  to  reject 
the  legislation.  If  she  chose  U»  accept  both 
they  became  her  contracts. 

•Turning  to  the  act  of  December  17  we  find [578^ 
it  expressed  in  the  simple  future  tense,  and 
this  must  be  given  weight.     United  Staff* 
V.  Goldenherg,  168  U.  S.  95,  102,  42  Lu  ed. 
394,  398,  18  Sup.  Ct.  Rep.  3.     So  far  as  the 
text  of  the  act  itself  is  concerned  all  of  its 
parts  accord;  all  of  its  provisions  are  pro- 
spective   but   one.     That   pertained    to    the 
then  present,  the  date  of  the  act.     It   pro- 
vided that  all  products  which  were  imported 
free  should   continue   to  be  admitted    free. 
The  provision  is  "all  articles     .     .     .     which 
are  now  imported    .    .    .    free  of  duty  shall 
continue    to    be     so     admitted.     .     .     .     ** 
This  accords  with  and  reinforces  tbe   pro- 
spective   provisions,    and    was    apparently 
used   with  deliberate  and  provident   inten- 
tion, making  the  act  provide  for  the  present 
and  future,  excluding  the  past,  certainly  not 
expressing  it.     Passing  from  the  text  of  tbe 
act,  an  element  of  confusion  appears.     Rati- 
fications  had   been  exchanged  between   tbe 
United  States  and  Cuba  on  March  31.  1SK^3. 
The  text  of  the  act  provides  "that  whenever 
the   President     .     .     .     shall   receive    satis- 
factory evidence  that  the  Republic  of  Cuba 
has  made  provision  to  give  fiUl  effect  to  tbe 
article    of    the    convention    ...     he    is 
hereby   authorized   to   issue   his   proclama- 
tion declaring  that  he  has  received  such  evi- 
dence, and  thereupon,  on  the  tenth  day  after 
exchange  of  ratifications  of  such  convention, 
.     .     .     and  so  long  as  the  said  convrntium 
shall  remain  %n  force,  all  articles  of   mer- 
chandise being  the  product    ...    of  tbe 
Republic  of  Cuba,  which  are  now  fm ported 
.     .     .     free  of  duty  shall  continue   to   be 
so  admitted  free  of  duty,  and  &M  other  ar- 
ticles   .     .     .     shall  be  admitted   at   a  re- 
duction of  20  per  cent  of  the  rates  of  duty 
thereon  as  provided  by  the  tariff  act  of  the 
United     States     approved    July    24,    1^7. 
.     .     .     **    The  words  of  the  Act,  therefore, 
refer  manifestly  to  an  event  to  occur,  which 
seemingly  had  already  occurred,  and,  upo« 
such  event,  it  is  contended,  tbe  treaty,  by  its 
own  terms  and  by  the  act  of  CongreM  took 
effect;    to    wit,   "the  exchange  of   ratifies- 
tions"  of  the  convention.    To  this  the  gov^ 
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emment  replies  that   Congress,   not  being 
in  session  at  the  time,  was  ignorant  that 
ratifications     had     been     exchanged,     and 
framed  its  legislation  with  the  view  that 
some  further  provision  by  Cuba  was  neces- 
]sary.   ^If  we  may  not  accept  tne  explanation 
of  Congress's  ignorance,  it  is  not  unreason- 
able to  suppose  that  Congress  considered  it 
was  still  open  to  Cuba  to  accept  or  reject 
the  treaty,  and  to  make  sure  of  her  accept- 
ance before  the  treaty  should  go  into  efTect 
in   the  United  States.    This  view   satisiies 
completely  the  text  of  the  act.    We  cannot 
suppose  that,  if  Congress  intended  to  give 
retrospective  operation  to  the  act,  it  would 
have  used  the  words  that  expressed  the  con- 
trary.   The  day  at  which  the  treaty  should 
operate  was  important,  and  would  necessar- 
ily be  ever  present  in  mind,  and  it  was  of 
easy  expression.    Future  time  and  past  time 
are  directly  opposite,  and  by  no  inadvert- 
ance  or  intention  can  we  believe  or  suppose 
that  Congress,  having  in  mind  and  purpose 
the  distinction  between  the  past  and  the  fu- 
ture, should  use  language  that  expressed  the 
one  while  it  meant  to  provide  for  the  other. 
There    is    another   important    fact.    The 
treaty  wag  a  reciprocal  arrangement  and  in- 
tended to  go  into  effect  coincidently  in  the 
United  States  and  Cuba.    The  two  nations 
provided   for  this.    On  the  day  the  Presi- 
dent approved  the  act  of  Congress,  he  issued 
his  proclamation  declaring  that  the  treaty 
should  go  into  effect  on  the  27th  day  of 
December.    On  the   17th   of  December  the 
President  of  Cuba  also  issued  his  proclama- 
tion, stating  tliat  Congress   had   approved 
the  treaty  in  accordance  with  the  require- 
ments of  article  11,  and  declaring  that  the 
treaty  should  take  effect  in  Cuba  on  the 
day  named  in  the  proclamation  of  the  Presi- 
dent of  the  United   States, — ^December  27, 
1903.    This  coincident  operation  is  of  the 
very  essence  of  the  convention.     It  would 
indeed  be  anomalous  if  a  treaty  which  pro- 
vided the  reciprocal  concessions  should  be 
in  operation  in  one  nation  eight  months  be- 
fore   it    was    in    operation    in    the    other. 
And  this  is  not  adequately  answered  as  ap- 
pellee answers  it,  by  saying  that  the  Presi- 
dent of  Cuba  and  the  President  of  the  Unit- 
ed States  were  both  mistaken  as  to  the  date 
of  the  operation  of  the  treaty,   and  their 
mistake  could  not  affect  the  rights  of  im- 
porters.   Certainly  not  if  a  mistake  could 
be  conceded.    But  the  action  of  the  Presi- 
0]  dents  is  proof  against  *the  existence  of  mis- 
takes.   It  shows  the  understanding  of  the 
Executives  of  the  two  countries,  and  affords 
confirmation  of  the  view  that  Congress  con- 
templated action  subsequent  to  its  legisla- 
tion to  put  the  treaty  into  effect. 

The  judgment  of  the  Circuit  Court  <•  re- 
versed and  the  ease  remanded,  with  direo- 
202  U.  8. 


tions  to  affirm  the  order  of  the  Board  of 
General  Appraisers. 


FRANKLIN    SUGAR    REFINING     COM- 
PANY, Appt.,    . 

V, 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  580-584.) 

1.  Duties— on  Cuban  iniportM.—  Imports 
from  Cuba  were  not  entitled,  under  the 
treaty  of  December  11,  1902,  to  the  20  per 
cent  reduction  from  the  duties  Imposed  by 
the  tariff  act  of  July  24,  1897  (30  Stat,  at 
L.  151,  chap.  11,  U.  S.  Comp.  Stat  1901,  p. 
1626),  until  December  27,  1903, — the  dace 
proclaimed  by  the  President  of  the  United 
States  and  the  President  of  the  Cuban  Re- 
public for  the  commencement  of  the  opera- 
tion of  the  treaty. 

2.  Duties— on  vritlKdravrals  from  bonded 
vrarebonses  for  consumption.—  Mer- 
chandise on  which  the  duties  have  been  paid, 
and  for  the  removal  of  which  permits  have 
been  Issued,  which  have  been  delivered  to  the 
storekeeper.  Is  withdrawn  from  bonded  ware- 
houses for  consumption,  within  the  meaning 
of  the  customs  administrative  act  of  June 
10,  1890  (26  Stat  at  L.  140,  chap.  407), 
S  20,  as  amended  by  the  act  of  December  15, 
1902  (32  Stat  at  L.  753,  chap.  1,  U.  8. 
Comp.  Stat.  Supp.  1905,  p.  420),  subjecting 
merchandise  so  withdrawn  to  the  duties  pre- 
scribed by  law  at  the  time  of  the  with- 
drawal. 

3.  Duties— on  ^ritbdrawals  f roni  bonded 
^rarebonses  for  consnniption.— Import- 
ed merchandise  is,  by  the  express  terms  of 
the  customs  administrative  act  of  June  10, 
1890,  S  20,  as  amended  by  the  act  of  Decem- 
ber 15,  1902,  subjected  to  the  rate  of  duty 
in  force  at  the  time  of  its  withdrawal  from 
a  bonded  warehouse  for  consumption,  and 
not  to  the  rate  of  duty  In  force  at  the  time 
of  the  liquidation. 

[No.   652.] 

Argued  April  £7,  1906,    Decided  May  28, 

1906. 


APPEAL  from  the  Circuit  CJourt  of  the 
United  States  for  the  Eastern  District 
of  Pennsylvania  to  review  a  judgment  which 
affirmed  the  decision  of  the  Board  of  Gen- 
eral Appraisers,  that  goods  imported  from 
Cuba  on  September  29,  1903,  were  charge- 
able with  full  duties.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  John  G.  Johnson  argued  the  cause, 
and,  with  Meaare,  John  E,  Parsons  and  H,  B. 
Closson,  filed  a  brief  for  appellant. 

Solicitor  General  Hojt  argued  the  cause, 
and,  with  Attorney  General  Moody  and  Mr, 
WilUam  B,  Ha/rr,  filed  a  brief  for  appellee^ 
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Mr.  Justice  VK^tKenna  delivered  the 
opinion  of  the  Cfourt: 

This  case  was  argued  and  submitted  with 
No.  269. 

The  appellant  imported  and  entered  at 
the  port  of  Philadelphia  on  September  29, 
1903,  certain  sugars,  the  product  of  the 
Bepubllc  oY  Cuba.  The  collector  imposed 
on  all  the  sugars  the  full  rate  imposed  by 
the  tariff  act  of  July  24,  1897.  [30  Stat,  at 
L.  151,  diap.  11,  U.  S.  Comp.  Stat.  1901,  p. 
1626.]  Permits  for  the  removal  of  all  the 
sugars  for  consumption  from  bonded  ware- 
house were  issued  to  appellant  before  De- 
cember 17,  1903,  and  all  removed  for  con- 
sumption before  that  date  except  1,250  bags, 
which  were  removed  December  28,  and  3,279 
bags  and  67  bags  of  sweepings  on  December 
29. 

It  is  contended  (1)  that  all  of  the  sugars 
having  been  imported  after  the  exchange  of 
ratifications  of  the  treaty  between  the  Unit- 
ed States  and  Cuba  [33  SUt.  at  L.  2136], 
appellant  was  entitled  to  the  reduction  of 
20  per  cent  of  the  rates  of  duty  imposed  by 
the  act  of  July  24,  1897;  (2)  that  appellant 
was  entitled,  in  any  event,  to  such  reduction 
as  to  the  sugar  not  actually  removed  from 
bonded  warehouse  until  after  December  27, 
1903.    The  board   of   appraisers   sustained 
I      the  collector  and  the  circuit  court  affirmed 
j      the  order  of  the  board. 
i  As  to  the  first  contention  this  case  is  ex- 

actly like  that  of  United  States  v.  American 
i       Sugar  Ref,  Co.    (just  decided)    202  U.  S. 
663,  ante,  1149,  26  Sup.  Ct.  Rep.  717.    We 
decided  that  under  the  treaty  between  the 
[582]  United  ^States  and  Cuba  and  the  act  of  Con- 
gress approved  December  17,  1903  [33  Stat. 
at  L.  3,  chap.  1,  U.  S.  Comp.  Stat.  Supp. 
1905,  p.  393],  there  quoted,  imports  from 
^.t      Cuba  were  not  entitled  to  the  reduction  of 
'^*     the  duties  imposed  by  the  act  of  July  24, 
'      1897,   until   December   27,    1903,   the  date 
proclaimed  by  the  President  of  the  United 
States  and  the  President  of  Cuba  for  thtt 
I      commencement    of    the    operation    of    the 
treaty. 

The  answer  to  the  second  contention  de- 
pends upon  §  20  of  the  customs  adminis- 
trative act,  as  amended  by  the  act  of  De- 
cember 15,  1902.  32  Stat  at  L.  753,  ehap. 
1,  U.  S.  Comp.  Stat.  Supp.  1905,  p.  420. 
Section  20  provides  as  follows: 

''That  any  merchandise  deposited  in  any 
public  or  private  bonded  warehouse  may  be 
withdrawn  for  consumption  within  three 
years  from  the  date  of  original  importation 
on  pa3rment  of  the  duties  and  charges  to 
which  it  may  be  subject  by  law  at  the  time 
of  Buoh  withdrawaL  Provided,  That  the 
same  rate  of  duly  shall  be  collected  thereon 
as  may  be  imposed  by  law  upon  like  arti- 
cles of  merchandise  imported  at  the  time 
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of  the  withdrawal:  And  provided  fmrther. 
That  nothing  hei^in  shall  affect  or  impair 
existing  provisions  of  law  in  regard  to  the 
disposal  of  perishable  or  explosive  articles.* 

The  section  needs  zko  interpretation.  It  is 
clear  that  it  subjects  merchandise  to  tks 
duties  prescribed  by  law  at  the  time  it  ia 
withdrawn  for  consumption.  MoeU  v.  Bid- 
well,  65  C.  C.  A.  533,  130  Fed.  334.  And 
our  inquiry  then  must  be.  When  were  the 
sugars  in  controversy  withdrawn  for  con- 
sumption? If  before  December  27,  1903, 
they  were  dutiable  under  the  act  of  July. 
1897;  if  after  December  27,  they  were  en- 
titled to  20  per  cent  reduction  of  the  duties 
prescribed  by  that  act. 

Between  September  29  and  October  10 
withdrawal  entries  were  made  of  the  entire 
cargo  and  duties  at  regular  rates  paid 
thereon.  The  delivery  permits  were  lodged 
with  the  stordceeper  at  the  same  time. 
This  put  the  sugars  at  the  absolute  disposi- 
tion of  the  importers.  It  may  be  that  the 
government  had  the  custody  of  them,  or 
rather  the  joint  custody  with  the  importer. 
Rev.  Stet.  §  2960,  U.  S.  Comp.  Stat,  1901, 
p.  1945.  But  it  was  a  mere  manual  custo- 
dy, not  daiming  any  right  over  them  or 
right  to  *detain  them.  Indeed,  it  may  ue[ 
said  that  the  payment  of  duties  and  the 
delivery  of  the  permit  to  the  storekeeper 
operated  to  give  up  the  custody  which  the 
government  had  jointly  with  the  importer 
before  the  payment  of  duties.  It  is,  how- 
ever, pointed  out  by  appellant  that,  by  I 
2977,  Rev.  Stot.  (U.  S.  Comp.  Stat.  1901, 
p.  1952),  merchandise  upon  which  duty  has 
been  paid  may  remain  in  the  warehouse, 
"in  custody  of  the  officers  of  the  cust4im», 
at  the  expense  and  risk  of  the  owners  of 
such  merchandise,  and,  if  exported  directly 
from  such  ctistody  to  a  foreign  country, 
within  three  years,  shall  be  entitled  to  re- 
turn duties."  Whether  this  section  coveri 
a  case  where  a  permit  has  been  issued  it 
is  not  necessary  to  decide.  It  is  enough  to 
say  that  the  section  is  part  of  the  plan  for 
the  payment  of  drawbacks.  The  merchan- 
dise is  identified  by  remaining  in  the  ware- 
house. Rev.  Stat.  I  2978,  U.  S.  Comp.  SUt 
1901,  p.  1952.  We  think,  therefore,  that 
where  duties  are  paid  upon  merchaadiM 
and  permits  issued  for  its  removal  which 
have  been  delivered  to  the  stordceeper,  it  i« 
withdrawn  for  consumption,  and  is  subject 
to  duties  as  oi  the  t  time. 

A  contention  is  made,  based  on  the  date 
of  ultimate  liquidation  of  duties,  which  was 
not  until  after  December,  1903.  In  caje 
No.  209  the  effect  of  liquidation  was  appar^ 
ently  urged  to  be  to  entitle  the  importer  to 
the  benefit  of  the  treaty,  which  it  was  con- 
tended went  into  operation  April  10,  1903, 
although  the  act  giving  the  treaty  effect 
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was  not  paasad  until  after  the  importation 
of  the  sugars.  In  other  words,  it  was  said, 
"before  the  duties  had  been  liquidated,  so 
much  of  the  statute  as  imposed  more  than 
80  per  cent  of  the  regular  duties  upon  these 
imports  was  repealed,  and  the  repeal,  by  its 
▼ery  terms,  took  effect  as  of  a  date  prior  to 
the  date  of  the  importation."  It'  was  not 
necessaiy  in  No.  269  to  notice  the  conten- 
tion, as  we  decided  the  treaty  did  not  go 
into  effect  until  27th  December,  1903.  In 
the  ease  at  bar  the  date  of  final  liquidation 
is  seemingly  given  greater  force.  It  is  con- 
tended that  "there  was  no  liquidation  until 
after  the  convention  was  concedeoly  in  ef- 
fect," and  was  therefore  "required  to  be 
t]made  in  accordance  *with  the  tariff  act  as 
then  in  force."  In  other  words,  whether  the 
treaty  went  into  effect  in  April  oi  in  De- 
cember was  unimportant;  being  in  effect 
under  the  act  of  Congress  when  liquidation 
was  made,  it  determined  the  rate  of  duty. 
The  proposition,  if  true,  is  decisive  and 
makes  all  others  in  the  case  valueless. 
Appellant  submits  the  proposition  without 
other  argument  than  its  statement,  and  we 
may,  therefore,  reply  to  it  briefly.  It  is 
plainly  in  contradiction  of  §  20  of  the  cus- 
toms administrative  act  as  amended.  That 
section  subjects  merchandise  to  the  rate  of 
duty  in  force  at  the  time  of  withdrawal 
for  consiunption,  not  the  rate  in  force  at  the 
time  of  liquidation.  See  United  States  v. 
Burr,  159  U.  S.  83,  84,  40  L.  ed.  83, 
84,  15  Sup.  Ct.  Rep.  1002. 
Judgment  affirmed. 


PEOPLE  OP  THE  STATE  OF  NEW  YORK 
upon  the  Relation  of  the  NEW  YORK 
CENTRAL  &  HUDSON  RIVER  RAIL- 
ROAD COMPANY,  Plif.  in  Err,, 

V, 

NATHAN  L.  MILLER,  as  Comptroller  of 
the  SUto  of  New  York.     (Nos.  81,  82.) 


SAME    . 

V, 

OTTO  KEIfiEY,  as  Comptroller  of  the 
State  of  New  York.    (Nos.  586,  587,  588.) 

(See  8.  C.  Reporter's  ed.  584-698.) 

1.  Constitutional  la^r— due  process  of 
lavr  In  corporate  taxation.— 4.  domestic 
railway  corporation  is  not  deprived  of  !ts 
property  without  due  process  of  law  because 
no   redaction    Is    allowed    from    the    capital 

NOTB. — On  tamtftion  of  corporate  franchises 
<f»  the  United  States — see  note  to  Louisville 
Tobacco  Warehouse  Co.  ▼.  Com.  57  L.R.A.  83. 

On  corporate  taxation  and  the  commerce 
clause — see  note  to  Sandford  ▼.  Poe,  60  L.&.A. 
641. 
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stock,  taken  as  the  basis  of  the  franchise 
tax  imposed  by  N.  Y.  Laws  1896,  chap.  908, 
f  182,  on  account  of  the  considerable  pro- 
portion of  its  rolling  stock  which,  by  the 
familiar  course  of  railway  business,  is  al- 
ways absent  from  the  state. 
2.  Interstate  eonimeree— state  rearnla- 
tlon— corporate  taxation.—^  Interstate 
commerce  is  not  unconstitutionally  Interfered 
with  by  the  franchise  tax  imposed  upon  a 
domestic  railway  corporation  by  N.  Y.  Laws 
1896,  chap,  908,  S  182,  because  no  deduc- 
tion is  allowed  from  the  capital  stock,  taken 
as  the  basis  of  the  tax,  on  account  of  the 
considerable  proportion  of  its  rolling  stock 
which,  by  the  familiar  course  of  railway 
business,  is  always  absent  from  the  state. 

[Nos.  81,  82,  586,  587,  588.] 

Argued  April  9,  1906.    Decided   May   28» 

1906. 

TWO  WRITS  OF  ERROR  to  the  Supreme 
Court  of  the  State  of  New  York  to  re- 
view judgments  enforcing  a  franchise  tax 
imposed  on  a  domestic  railway  corpora- 
tion, entered  pursuant  to  the  mandate  of 
that  court,  which,  on  a  second  appeal,  had 
affirmed  a  judginent  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  for  the  Third 
Department,  which  had,  on  writs  of  certio 
rari,  affirmed  the  determination  of  the  state 
comptroller.  Affirmed.  Also— 
rn  HREE  WRITS  OF  ERROR  to  the  Court 
-L  of  Appeals  of  the  State  of  New  York 
to  review  judgments  affirming  judgments  of 
the '  .Appellate  Division  of  the  Supreme 
Court  for  the  Third  Department,  which 
had  affirmed  the  determination  of  the  state 
comptroller  ii.  assessing  such  franchise  tax. 
Afjfirmed. 

See  same  case  below  for  No.  81,  Appellate 
Division,  89  App.  Div.  127,  85  N.  Y.  Supp. 
1088;  in  Court  of  Appeals,  177  N.  Y.  584, 
69  N.  E.  1129.  For  No.  82,  177  N.  Y. 
584,  69  N.  E.  1129.  For  Nos.  586-588 
(N.  Y.)  76  N.  E.  1104. 

The  facts  are  staged  in  the  opinion. 

Mr,  Albert  H.  Harris  argued  the  cause, 
and,  with  Messrs.  Ira  A.  Place  and  Thomas 
Emery,  filed  a  brief  for  plaintiff  in  error: 

The  suhject-matter  taxed,  as  herein  com- 
plained of,  is  the  use  and  exercise  of  the 
franchise,  privilege,  and  business  of  trans- 
portation  of  persons   and   commodities. 

People  ew  rel.  New  York  C.  d  H.  R.  R. 
Co.  v.  Feitner,  75  App.  Div.  527,  78  N.  Y. 
Supp.  308. 

Ownership  or  possession  of  the  corporate 
franchise  to  be  or  to  do  does  not  subject 
the  owner  or  possessor  to  the  tax. 

People  em  rel.  Singer  Mfg,  Co.  v.  Wemple, 
150  N.  Y.  46,  44  N.  E.  787;  People  ex  rel, 
Niagara  River  Hydraulic  Co.  v.  Roberts.  30 
App.   Div.    180,   51    N.   Y.   Supp.   771,   Af- 
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finned  in  157  N.  Y.  676,  51  N.  E.  1093; 
People  ex  rel.  Brooklyn  Rapid  Transit  Co. 
Y.  Morgan,  57  App.  Div.  335,  68  N.  Y.  Supp. 
21,  Affirmed  in  168  N.  Y.  672,  61  N.  E. 
1132;  People  ex  rel.  Ft,  Oeorge  Realty  Co. 
T.  Miller,  179  N.  Y.  49,  71  N.  E.  463. 

The  t&JL  is  not  imposed  upon  the  franchise 
per  se,  but  upon  the  use  thereof. 

Exercise  of  the  franchise  is  the  founda- 
tion for  imposition  of  the  tax,  and  the  aver- 
age amount  of  capital  stock  employed  is  the 
basis  of  computation  of  the  tax. 

People  ex  rel.  United  Verde  Copper  Co. 
▼.  Roberta,  156  N.  Y.  586,  51  N.  E.  293; 
People  ex  rel.  Commercial  Cable  Co.  v.  Mor- 
gan, 178  N.  Y.  433,  67  L.Rj^.  960;  70  N. 
E.  967;  People  ex  rel.  New  England  Loan 
d  T.  Co.  V.  Roberts,  25  App.  Div.  16,  49  N. 
Y.  Supp.  10,  Affirmed  in  156  N.  Y.  688,  50 
N.  E.  1120;  People  ex  rel.  Brooklyn  Rapid 
Transit  Co.  v.  Morgan.  57  App.  Div.  335, 
68  N.  Y.  Supp.  21,  Affirmed  in  168  N.  Y. 
672,  61  N.  E.  1132;  People  ex  rel.  Mutual 
Trust  Co.  ▼.  Miller,  177  N.  Y.  51,  69  N.  E. 
124. 

The  use  and  exercise  of  the  franchise, 
privilege,  or  business  of  transportation  thus 
taxed  is  that  of  carrying  on  commerce, 
either  intrastate,  interstate,  or  foreign. 

Bank  of  Augusta  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274;  Day  v.  Ogdensburgh  A  L.  C.  R. 
Co.  107  N.  Y.  129,  13  N.  E.  765;  Re  New 
York,  L.  d  TT.  R.  Co.  35  Hun,  220;  Re 
Toumsend,  39  N.  Y.  171. 

It  is  necessary  to  the  power  of  taxation 
upon  the  use  and  exercise  of  a  franchise, 
privilege,  or  business: 

1.  ITiat  such  use  and  exercise  thereof  be 
carried  on  within  the  territorial  domain  of 
the  taxing  sovereignty;   and, 

2.  That  the  franchise,  privilege,  or  busi- 
ness so  there  used  and  exercised  be  such  as 
is  within  the  organic  prerogative  of  that 
sovereignty  to  tax  the  use  of. 

Delaware  Railroad  Tax,  18  Wall.  206, 
232,  21  L.  ed.  888,  896;  New  York,  L.  E.  d 
W.  R.  Co.  v.  Pennsylvania,  158  U.  S.  431, 
436,  39  L.  ed.  1043,  1044,  15  Sup.  Ct.  Rep. 
896. 

Transportation  between  respective  points, 
one  thereof  within  and  the  other  without,  or 
via  routes  in  part  within  and  in.  part  with- 
out, a  respective  state,  is  interstate  or  for- 
eign commerce. 

New  York  ex  rel.  Pennsylvama  R.  Co.  y. 
Knight,  192  U.  S.  21,  26,  48  L.  ed.  325,  827, 
24  Sup.  Ct.  Rep.  202. 

Refusal  of  ol^ervance  of  the  rule  of  aver- 
age for  taxation  on  commerce  employment 
is  discrimination  against  such  commerce. 

People  ex  reU  New  England  Loan  d  T,  Co. 
T.  RoberU,  26  App.  Div.  16,  49  N.  Y.  Supp. 
10,  Affirmed  in  156  N.  Y.  688,  50  N.  B. 
1120;  Btate  Railroad  Tax  OaseM,  92  U.  8. 
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575,  23  L.  ed.  663;  Western  U.  Teleg.  Co. 
V.  Atty.  Qen.  125  U.  S.  530,  31  L.  ed.  790, 
8  Sup.  Ct.  Rep.  961 ;  Pullman's  Palacr  Car 
Co.  V.  Pennsylvania,  141  U.  S.  18,  35  L.  ed- 
613,  3  Inters.  Com.  Rep.  595,  11  Sup.  Ct. 
Rep.  876;  Maine  v.  Cfrand  Trunk  R.  Co.  142 
U.  S.  217,  35  L.  ed.  994,  3  Inters.  Com.  Rep. 
807,  12  Sup.  Ct.  Rep.  121,  163;  Charlotte, 
C.  d  A.  R.  Co.  V.  Oibbes,  142  U.  S.  38(1,  35 
L.  ed.  1051,  12  Sup.  Ct.  Rep.  255;  Columbus 
Southern  R.  Co.  v.  Wright,  151  U.  S.  470, 
38  L.  ed.  238,  14  Sup.  Ct.  Rep.  396;  Pitts- 
burgh, C.  C.  d  8t.  L.  R.  Co.  V.  BatkuM.  154 
U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct.  Rep. 
1114;  Cleveland,  C.  C.  d  St.  L.  R.  Co.  r. 
Backus,  154  U.  S.  439,  38  L,  ed.  1041,  4 
Inters.  Com.  Rep.  677,  14  Sup.  Ct.  Rep. 
1122;  Adams  Exp.  Co.  v.  Ohio  State  Audi- 
tor, 165  U.  S.  194,  41  L.  ed.  683,  17  Sup. 
Ct  Rep.  305,  166  U.  S.  185.  41  L.  ed.  965, 
17  Sup.  Ct.  Rep.  604;  American  Refrinrr- 
ator  Transit  Co.  v.  Hall,  174  U.  S.  70.  43 
L.  ed.  899,  19  Sup.  Ct.  Rep.  599 :  Union  Re- 
frigerator Transit  Co.  v.  Kentucky,  109  U. 
S.   194,  ante,  150,  26  Sup.  Ct  Rep.  36. 

Taxation  of,  or  upon  the  exercise  of  th« 
privilege  of,  commerce  conducted  In  another 
state,  or  computed  upon  the  capital  there 
so  employed,  whether  such  commerce  be 
interstate,  foreign,  or  intrastate,  tran<wvnd« 
the  jurisdiction  of  the  taxing  state,  and 
thus  takes  property  without  due  procrw  of 
law,  and  denies  full  faith  and  credit  to  the 
public  acts  of  such  other  state. 

It  is  requisite  to  due  process  of  law  thftt 
the  tribunal  have  jurisdiction  of  the  subject- 
matter  of  such  process. 

Philadelphia  d  8.  Mail  8.  8.  Co.  v.  Pmm- 
sylvania,  122  U.  S.  326,  30  L.  ed.  1200,  I 
Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep, 
1118;  Delaware,  L.  d  W.  R.  Co.  v.  Penntyl' 
vania,  198  U.  S.  341,  49  L.  ed.  1077,  25  Sup, 
Ct.  Rep.  669;  Louisville  d  J.  Ferry  Co.  ▼. 
Kentucky,  188  U.  S.  385,  47  L.  ed.  513,  23 
Sup.  Ct  Rep.  463;  California  v.  Central  F. 
R.  Co.  127  U.  S.  1,  32  L.  ed.  150,  2  Intera. 
Com.  Rep.  153,  8  Sup.  Ct  Rep.  1073 ;  Vnicm 
Refrigerator  Transit  Co.  v.  Kentuckpt 
supra. 

The  state  cannot,  by  conferring  corporal* 
charter  powers  to  transact  business  ( 1 ) , 
outside  of  its  teiritorial  domain,  or  ( 2 1 ,  of 
character  outside  the  sphere  of  its  gorerm* 
ance,  draw  to  itself  the  power  of  taxalKfli 
upon  such  exercise  of  the  diarter  poweia 
conferred  by  it 

People  ex  rel.  Pennsylvania  R.  Co.  t, 
Wemple,  138  N.  Y.  1,  19  L.RJI.  694.  S3  N. 
E.  720;  People  ex  reL  Chicago  JumetUm  JL 
d  Union  Stockyards  Co.  r.  Roberts,  154  X. 
Y.  1,  47  N.  E.  974. 

The  situs  of  exercise  of  the  frmacliiee 
pertaining  to  transportation  upon  and  over 

ZWt  V.  ft. 
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any  railroad  is  the  situs  of  the  railroad,  and 
of  the  franohise  relating  thereto. 

Car  movements^  or  the  thereby  exercise 
of  franchise^  cannot  have  an  imputed  situs. 

People  em  rel.  Manhattan  R.  Co.  ▼.  Bar- 
ker, 152  N.  Y.  417,  46  N.  E.  875;  Philadel- 
phia d  8.  Mail  8.  8.  Co.  v.  Pennsylvania, 
supra. 

Taxation  of  exercise  of  franchise  to  do 
can  only  be  imposed  by  the  sovereignty  in 
whose  domain  the  work  is  done. 

Adams  Ewp.  Co.  v.  Ohio  8tate  Auditor, 
165  U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct 
Rep.  305 ;  M'Culloch  v.  Maryland,  4  Wheat. 

316,  429,  4  L.  ed.  679,  607;  8tate  Tax  on 
Foreign  held  Bonds,  16  Wall.  300,  21  L.  ed. 
179;  Morgan  v.  Parham,  16  Wall.  471,  478, 
21  L.  ed.  303,  306;  Delaware  Railroad  Taw, 
18  Wall.  206,  21  L.  ed.  888;  Gloucester  Per- 
ry  Co.  V.  Pennsylvania,  114  U.  S.  196,  206, 
209,  29  L.  ed.  168,  163,  164,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826;  Philadel- 
phia d  8.  Mail  8.  8.  Co.  ▼.  Pennsylvania, 
122  U.  S.  326,  344,  30  L.  ed.  1200,  1204,  1 
Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118; 
New  York,  L.  E.  d  W.  R.  Co.  ▼.  Pennsyl- 
vania, 153  U.  *S.  628,  646,  38  L.  ed.  846, 
852,  14  Sup.  Ct.  Rep.  952;  Leloup  v.  Mo- 
bile, 127  U.  S.  640,  648,  32  L.  ed.  311,  314, 
2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380;  Poatal  Telep.  Cable  Co.  v.  Adams,  155 
XJ.  8.  688,  695,  696,  700,  39  L.  ed.  311,  315, 

317,  5  Inters.  Com.  Rep.  1,  15  Sup.  Ct.  Rep. 
268,  360;  Louisville  .d  J.  Ferry  Co.  v. 
Kentucky.  188  U.  S.  385,  47  L.  ed.  513, 
23  Sup.  Ct.  Rep.  463. 

Local  commerce  is  subject  to  local  tax  by 
the  state  wherein  it  is  conducted. 

New  York  ex  rel.  Pennsylvania  R.  Co.  v. 
Knight,  192  U.  S.  21,  48  L.  ed.  325,  24 
Sup.  Ct.  Rep.  202. 

Determination  as  to  what  tax  the  exer- 
cise of  the  occupation,  privilege,  or  business 
of  intrastate  commerce  may  be  subject  unto, 
involves  (1),  giving  full  faith  and  credit 
to  the  public  acts  of  the  state  whose  local 
commerce  it  is,  and  (2),  acceptance  thereof 
as  thus  accredited,  as  the  sole  basis  of  such 
determination. 

Wabash,  8t.  L.  d  P.  R.  Co.  ▼.  Illinois, 
118  U.  S.  567,  566,  30  L.  ed.  244,  247,  1 
Inters.  Com.  Rep.  1,  7  Sup.  Ct.  Rep.  4. 

The  effect  of  the  statute  (tax  law,  §  182), 
as  adjudged  by  the  New  York  courts,  is  to 
tax  the  corporate  use  and*  exercise  in  other 
states  of  the  occupation,  privilege,  and  busi- 
ness of  the  local  commerce  of  those  states. 

Louisville  d  J.  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385,  397,  398,  47  L.  ed.  613,  618, 
619,  23  Sup.  Ct.  Rep.  463;  Delaware,  L.  d 
W.  R.  Co.  V.  Pennsylvania,  198  U.  S.  341, 
352,  49  L.  ed.  1077,  1081,  25  Sup.  Ct.  Rep. 
669;  Union  Refrigerator  Transit  Co.  ▼. 
Kentucky,  supra. 
802  U.  8. 


Mr.  Jnlius  M •  Mayer  argued  the  cause, 
and,  with  Mr.  Horace  McOuire,  filed  a 
brief  for  defendant  in  error: 

The  policy  of  the  courts  has  been  not  to 
disturb  the  findings  of  the  assessing  officers. 
No  system  of  taxation  can  be  perfect,  and 
the  courts  have  realized  the  practical  dif- 
ficulties with  which  assessing  officers  are 
so  frequently  confronted.  The  reasons 
which  have  led  to  a  conclusion  or  the  meth- 
ods of  computation  have  not  been  inquired 
into  by  appellate  courts,  unless  that  method 
offends  some  provision  of  the  statute  un- 
der consideration  or  of  the  state  or  Federal 
Constitutions. 

Coulter  V.  Louisville  d  N.  R.  Co.  196  Ui 
S.  599-610,  49  L.  ed.  615-618,  25  Sup.  Ct. 
Rep.  342 ;  People  ex  rel.  Metropolitan  Street 
R.  Co.  ▼.  New  York  State  Tax  Comrs.  199 
U.  S.  1,  ante,  65,  25  Sup.  Ct.  Rep.  705. 

As  the  relator  did  not  pay  6  per  cent  upon 
its  stock,  it  therefore  became  necessary  for 
the  comptroller  to  ascertain  the  value  of  the 
corporate  property  employed  within  the 
state,  simply  as  a  basis  of  determining  the 
per  cent  of  tax  to  be  placed  upon  its  fran- 
chise. 

People  ex  rel.  Wall  d  H.  Street  Realty 
Co.  V.  Miller,  181  N.  Y.  328,  73  N.  E.  1102; 
People  ex  rel.  Nassau  Co.  v.  Miller,  182  N. 
Y.  521,  74  N.  E.  1123;  People  ex  rel.  North 
American  Co.  v.  Miller,  182  N.  Y.  521,  74  N. 
E.  1124;  People  ex  rel.  Fourteenth  Street 
Realty  Co.  v.  Kelsey,  110  App.  Div.  797,  97 
N.  Y.  Supp.  197,  Affirmed  in  184  N.  Y.  56, 
77  N.  Y.  Supp.  1194;  People  ex  rel.  Hubert 
Apartment  Asso.  v.  Kelsey,  110  App.  Div. 
617,  96  N.  Y.  Supp.  745,  Affirmed  in  184  N. 
Y.  67,  77  N.  Y.  Supp.  1194. 

Even  if  the  legislature  of  the  state  of 
New. York  determined  by  §  182  of  the  tax 
law  to  tax  the  freight  cars  of  the  relator 
when  temporarily  outside  of  the  state  of 
New  York,  its  determination  to  do  so  and 
to  determine  the  situs  of  that  personal 
property'  was  the  exercise  of  a  legislative 
function  with  which  the  Federal  courts  will 
not  interfere. 

Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  36  L.  ed.  613,  3  Inters. 
Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876:  State 
Railroad  Tax  Cases,  92  U.  S.  675,  23  L.  ed. 
663. 

The  mere  fact  that  some  portion  of  the 
property  of  a  domestic  corporation  Is  em- 
ployed in  interstate  or  foreign  commerce 
does  not  preclude  the  state  from  taxing 
such  property  within  its  borders,  and,  by 
proper  legislative  enactment,  to  determine 
the  situs  of  such  property,  provided,  of 
course,  that  the  rights  and  powers  of  the 
national  government  are  not  interfered 
with. 
AiUmiio  d  P.  Teleg.  Co.  t.  Philadelphia, 
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190  U.  &  160^  163,  47  L.  ed.  995,  999,  23 
Sup.  Ct.  Rep.  817;  People  em  rel.  PennsyU 
i?ania  R.  Co.  v.  WempJe,  138  N.  Y.  1,  19 
LJELA.  694,  33  K.  K  720. 

There  being  in  the  caace  at  bar  no  evi- 
dence before  the  comptroUer  upon  which 
it  could  be  found  what  the  value  was  of 
the  rolling  stock  of  the  relator  whicn  was 
claimed  to  be  continuously  employed  with- 
out the  state,  his  finding  thereun  is  correct 
and  was  properly  approved  by  the  appellate 
division,  and  also  by  the  court  of  appeals 
of  the  state  of  Hew  York  as  a  finding  of 
fact  upon  the  evidence  presented  to  the 
o(nnptroller. 

Lewis  V.  Moneon,  151  U.  S.  545,  38  L. 
ed.  266,  14  Sup.  Ct.  Rep.  424. 

The  ruling  of  the  comptroller  in  the  oases 
at  bar  on  the  question  of  the  evidence  before 
him  presents  no  Federal  question.  This 
court  will  not  interfere  to  review  findings 
of  fact  or  the  conclusions  of  assessing  of- 
ficers as  to  the  value  of  property  sought  to 

Kelly  V.  Fittehurgh,  104  U.  S.  78,  26  L. 
ed.  658. 

A  foreign  corporation  sedcs  to  transact  its 
business  within  the  state  of  New  York,  as 
a  body  corporate,  and  that  right  is  given  to 
the  foreign  corporation,  and  the  basis  of 
the  taxation  of  the  foreign  corporation  is 
the  actual  or  tangible  property  which  it, 
the  foreign  corporation,  uses  continuously 
within  the  borders  of  the  state  of  New  York. 

Vew  York  e»  rel,  Pennsylvania  R.  Co, 
T.  Knight,  192  U.  S.  21,  48  L.  ed.  325,  24 
Sup.  Ct.  Rep.  202. 

It  must  be  conceded  that  the  property  in 
question  must  be  liable  to  taxation  in  some 
jurisdiction.  If  it  were  permanently  locat- 
ed in  another  state,  it  would  be  liable  to 
taxation  there;  but  the  facts  show  that  it 
is  not  permanently  located  out  of  the  state. 
From  the  nature  of  the  business  it  is  in 
one  place  to-day  and  in  another  to-morrow, 
and  hence  not  taxable  in  the  jurisdiction 
where  temporarily  employed.  The  rule 
as  to  vessels  engaged  in  foreign  or  inter- 
state commerce  is  that  their  situs  for  the 
purpose  of  taxation  is  their  home  port  of 
registry,  or  the  residence  of  their  owner,  if 
unregistered.  These  vessels,  if  they  may 
be  so  called,  were  not  registered,  hence  their 
situs  for  taxation  is  the  domicil  of  the  owner. 
This  rule  must  prevail  in  the  absence  of  any- 
thing to  show  that  they  are  so  permanently 
located  in  any  state  as  to  be  liable  to  taxa- 
tion under  the  laws  of  that  state. 

Com,  V.  American  Dredging  Co,  122  Pa. 
886,  1  L.RJL  237,  2  Inters.  Com.  Rep.  221, 
9  Am.  St.  Rep.  116,  15  Atl.  443. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 
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These  cases  arise  upon  writs  of  oertioraxi, 
issued  under  the  state  law  and  addressed 
to  the  state  comptroller  for  the  time  being, 
to  revise  taxes  imposed  upon  the  relator 
for  the  years  1900,  1901,  1902,  1903,  and 
1904,  respectively.  The  tax  was  levied  ua- 
der  New  York  Laws  of  1896,  chap.  906,  f 
182,  which,  so  far  as  material,  is  as  fol- 
lows: "Franchise  Tax  on  CorporatKywi. — 
Eveiy  corporation  .  .  .  incorporated 
.  .  .  under  .  .  .  law  in  this  state, 
shall  pay  to  the  state  treasurer  annually,  aa 
annual  tax,  to  be  computed  upon  the  basis 
of  the  amount  of  its  capital  stock  employed 
within  this  state  and  upon  each  dolWr  of 
such  amount,"  at  a  certain  rate,  if  tke 
dividends  amount  to  6  per  cent  or  naore 
upon  the  par  value  of  such  capital  stock. 
"If  such  dividend  or  dividends  amount  to 
less  than  6  per  centum  on  the  par  value  of 
the  capital  stock  [as  was  the  case  with  thm 
relator],  the  tax  shall  be  at  the  rate  of 
li  mills  upon  such  portion  of  the  capital 
stock  at  par  as  the  amount  of  capital  em- 
ployed within  this  state  bears  to  the  entire 
capital  of  the  corporation."  It  is  provided 
further  by  the  same  section,  that  eveipr  for- 
eign corporation,  etc,  "shall  pay  a  like  tax 
for  the  privilege  of  exercising  its  corporate 
franchises  or  carrying  on  its  business  in 
such  corporate  or  organised  capacity  in  this 
state,  to  be  computed  upon  the  basis  of  the 
capital  employed  by  it  within  this  state." 

The  relator  is  a  New  York  oorporatiom, 
owning  or  hiring  lines  without  as  well  as 
within  the  state,  having  arrangements  witk 
other  carriers  for  through  transportatioa, 
routing,  and  rating,  and  sending  its  cars  to 
points  without  as  well  as  within  the  st-ite, 
and  over  other  lines  as  well  as  its  own. 
The  cars  are  often  out  of  the  relator*8  dos- 
session  for  some  time,  and  may  be  trans- 
ferred to  many  roads  successively,  and  evra 
may  be  used  by  other  roads  for  their  o«n 
independent  business,  before  they  *retum  to[5M} 
the  relator  or  the  state.  In  short,  by  the 
familiar  course  of  railroad  business  a  con- 
siderable portion  of  the  relator*s  cars  coo- 
stantly  is  out  of  the  state,  and  on  this 
ground  the  relator  contended  that  that  pro- 
portion should  be  deducted  from  its  entire 
capital,  in  order  to  find  the  capital  stock 
employed  within  the  state.  This  content  ino 
the  comptroller  disallowed. 

The  writ  of  certiorari  in  the  earliest  case. 
No.  81,  with  the  return  setting  forth  the 
proceedings  of  the  comptroller,  Knif^ht,  and 
the  evidence  given  before  him,  was  heard 
by  the  appellate  division  of  the  supreme 
court,  and  a  reduction  of  the  amount  of 
the  tax  was  ordered.  76  A  pp.  Dir.  16t>.  77 
N.  Y.  Supp.  401.  On  appeal,  the  ci>urt  of 
appeals  ordered  the  proM«dings  to  he  re- 
niitted  to  the  eomptroller,  to  the  end  that 
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further  evidence  might  be  taken  upon  the 
question  whether  any  of  the  relator's  roll- 
ing stock  was  used  exclusively  outside  of 
the  state,  with  airections  that,  if  it  should 
be  found  that  such  was  the  fact,  the  amount 
of  the  rolling  stock  so  used  should  be  de- 
ducted.    173  N.  Y.  266,  66  N.  E.  1102.    On 
rehearing  of  No.  81,  and,  with  it,  No.  82, 
before  the  comptroller,  now  Miller,  no  evi- 
dence was  offered  to  prove  that  any  of  the 
relator's  cars  or  engines  were  used  continu- 
ously and  exclusively  outside  of  the  state 
during  the  whole  tax  year.    In  the  later 
cases  it  was  admitted  that  no  substantial 
amount  of  the  equipment  was  so  used  dur- 
ing the  similar  period.    But,  in  all  of  them, 
evid^ice  was  offered  of  the  movements  of 
particular  cars,  to  illustrate  the  transfers 
which  they  went  through  before  they  re- 
turned, as  has  been  stated,  evidence  of  the 
relator^s  road  mileage  outside  and  inside 
of  the  state,  and  also  evidence  of  the  car 
mileage  outside  and  inside  of  the  state,  In 
order  to  show,  on  one  footing  or  the  other, 
that  a  certain  proportion  of  cars,  although 
not  the  same  cars,  was  continuously  with- 
out the  state  during  the  whole  tax  year. 
The  comptroller  refused  to  make  any  reduc- 
tion of  the  tax,  and,  the  case  being  taken 
1^  again,  his  refusal  was  affirmed  by  the 
appellate  division  of  the  supreme  court  and 
by  the  court  of  appeals  on  the  authority 
of  the  former  decision.     89  App.  Div.  127, 
85  N.   Y.  Supp.   1088,   177  N.  Y.  584,  69 
^]N.  E.  1129.    *The  later  cases  took  substan- 
tially the  same  course.    The  relator  saved 
the  questions  whether  the  statute,  as  con- 
stmed,  was  not  contrary  to  article  1,  §  8, 
of  the  Constitution  of  the  United  States,  as 
to  commerce  among  the  states;  article  1,  § 
10,  against  impairing  the  obligation  of  con- 
tracts; article  4,  §  1,  as  to  giving  full  foith 
and  credit  to  the  public  acts  of  other  states ; 
and    the    14th    Amendment.    It    took    out 
writs  of  error  and  brought  the  cases  here. 
The  argument  for  the  relator  had  woven 
through  it  suggestions  which  only  tended 
to  show  that  the  construction  of  the  New 
York  statute  by  the  court  of  appeals  was 
wrong.    Of  course,  if  the  statute,  as  con- 
strued, is  valid  under  the  Constitution,  we 
are  bound  by  the  construction  given  to  it 
by  the  state  court.     In  this  case  we  are  to 
assume  that  the  statute  purports  and  in- 
tends to  allow  no  deduction  from  the  capital 
stock  taken  as  the  basis  of  the  tax,  unless 
some  specific  portion  of  the  corporate  prop- 
erty is  outside  of  the  state  during  the  whole 
tax  year.    We  must  assume,  further,  that 
no  part  of  the  corporate  property  in  ques- 
tion was  outside  of  the  state  during  thr 
whole  tax  year.     The  proposition  really  was 
conceded,  as  we  have  said,  and  the  evidence 
that  was  offered  had  no  tendency  to  prove 
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the  contrary.  If  we  are  to  suppose  that 
the  reports  offered  in  evidence  were  accepted 
as  competent  to  establish  the  facts  which 
they  set  forth,  still  it  would  be  going  a  very 
great  way  to  infer  from  car  mileage  the 
average  number  or  proportion  of  cars  ab- 
sent from  the  state.  For,  as  was  said  by  a 
witness,  the  reports  show  only  that  the  c&rs 
made  so  many  miles,  but  it  might  be  ten 
or  it  might  be  fifty  cars  that  made  them. 
Certainly  no  inference  whatever  could  be 
drawn  that  the  same  Cars  were  absent  from 
the  state  all  the  time. 

In  view  of  what  we  have  said  it  is  ques- 
tionable whether  the  relator  has  offered 
evidence  enough  ,to  open  the  constitutional 
objections  urged  against  the  tax.  But,  as  it 
cannot  be  doubted,  in  view  of  the  well- 
known  course  of  railroad  business,  that 
some  considerable  proportion  of  the  rela- 
tor's cars  always  is  absent  from  the  at«te. 
it  would  be  imsatisfactoiy  to  turn  the  *caBe[596] 
off  with  a  merely  technical  answer,  and  we 
proceed.  The  most  salient  points  of  the  re^ 
lator's  argument  are  as  follows:  This  tax 
is  not  a  tax  on  the  franchise  to  be  a  cor- 
poration, but  a  tax  on  the  use  and  exercise 
of  the  franchise  of  transportation.  The  use 
of  this  or  any  other  franchise  outside  the 
state  cannot  be  taxed  by  New  York.  The 
car  mileage  within  the  state  and  that  upon 
other  lines  without  the  state  affords  a  basis 
of  apportionment  of  tne  average  total  of  cars 
continuously  employed  by  other  corporations 
without  the  state,  and  the  relator's  road 
mileage  within  and  without  the  state  af- 
fords a  basis  of  apportionment  of  its  aver- 
age total  equipment  continuously  employed 
by  it  respectively  within  and  without  the 
state.  To  tax  on  the  total  vajue  within  and 
without  is  beyond  the  jurisdiction  of  the 
state,  a  taking  of  property  without  due 
process  of  law,  and  an  unconstitutional  in- 
terference with  commerce  among  the  states. 

A  part  of  this  argument  we  have  answered 
already.  But  we  must  go  further.  We 
are  not  curious  to  inquire  exactly  what  kind 
of  a  tax  this  is  to  be  called.  If  it  can 'be 
sustained  by  the  name  given  to  it  by  the 
local  courts,  it  'must  be  sustained  by  us. 
It  is  called  a  franchise  tax  in  the  act,  but 
it  is  a  franchise  tax  measured  by  property. 
A  tax  very  like  the  present  was  treated  as 
a  tax  on  the  property  of  the  corporation  in 
Delaware,  L.  d  W.  R,  Go.  v.  Pennsylvania, 
198  U.  S.  341,  353,  49  L.  ed.  1077,  1081,  25 
Sup.  Ct.  Rep.  669.  This  seems  to  be  re- 
garded as  such  a  tax  by  the  court  of  appeals 
in  this  case.  See  People  ex  rel.  Commercial 
Cable  Co.  v.  Morgan,  178  N.  Y.  433,  439, 
67  L.  R.  A.  960,  70  N.  E.  967.  If  it  is  a 
tax  on  any  franchise  which  the  state  of  New 
York  gave,  and  the  same  state  could  take 
away,  it  stands  at  least  no  worse.    The  re- 
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lator's  arg^iment  assumes  that  it  must  be 
regarded  as  a  tax  of  a  particular  kind,  in 
order  to  invalidate  it,  although  it  might 
be  valid  if  regarded  as  the  state  court  re- 
gards it. 

Suppose,  then,  that  the  state  of  New 
York  had  taxed  the  property  directly,  there 
was  nothing  to  hinder  its  taxing  the  whole 
of  it.  It  is  true  that  it  has  been  decided 
that  property,  even  of  a  domestic  corpora- 
tion, cannot  be  taxed  if  it  is  permanently 
(597]  *out  of  the  state.  Union  Refrigerator  Transit 
Co.  V.  Kentucky,  199  U.  S.  194,201,211,  ante, 
150,  152,  156,  26  Sup.  Ct.  Rep.  36 ;  Delaware, 
L.  d  W,  R.  Co.  V.  PennsyliXinia,  198  U.  S.  341, 
49  L.  ed.  1077,  25  Sup.  Ct.  Rep.  669;  Louia- 
vUle  d  J.  Ferry  Co.  v.  Kentucky,  188  U.  S. 
885,  47  L.  ed.  519,  23  Sup.  Ct.  Rep.  468. 
But  it  has  not  been  decided,  and  it  could 
not  be  decided,  that  a  state  may  not  tax 
its  own  corporations  for  all  their  property 
within  the  state  during  the  tax  year,  even 
if  every  item  of  that  property  should  be 
taken  successively  into  another  state  for  a 
day,  a  week,  or  six  months,  and  then 
brought  back.  Using  the  lang^uage  of  domi- 
dl,  which  now  so  frequently  is  applied  to 
inanimate  things,  the  state  of  origin  re- 
mains the  permanent  situs  of  the  property, 
notwithstanding  its  occasional  excursions  to 
foreign  parts.  Ayer  d  L.  Tie  Co.  v.  Ken- 
tucky, 202  U.  S.  409,  ante,  1082, 26  6up.  Ct. 
Rep.  679.  See  also  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  199  U.  8.  194,  208, 
209,  ante,  150,  165,  26  Sup.  Ct.  Rep.  36. 

It  was  suggested  that  this  case  is  but  the 
complement  of  PuUman*s  Palace   Car  Co. 
Y.  PenneyVoania,  141  U.  S.  18,  35  L.  ed.  613, 
3  Inters.  Com.  Rep.  595,  11  Sup.  Ct  Rep. 
876,  and  that,  as  there  a  tax  upon  a  for- 
eign corporation  was  sustained,  levied   on 
such  proportion  of  its  capital  stock  as  the 
miles  of  track  over  which  its  cars  were  run 
within  the  state  bore  to  the  whole  number 
of  miles  over  which  its  cars  were  run,  so 
here,  in  the  domicil  of  such  a  corporation 
there  should  be  an  exemption  corresponding 
to  the  tax  held  to  be  lawfully  levied  else- 
where.   But,  in  that  case,  it  was  found  that 
the  "cars  used  in  this  state  have,  during  all 
the  time   for  which   tax   is  charged,  been 
running  into,  through,  and  out  of  the  state." 
The  same  cars  were  continuously  receiving 
the  protection  of  the  state,  and,  therefore, 
it  was  just  that  the  state  should  tax  a  pro- 
portion   of   them.    Whether,    if   the    same 
mmount  of  protection  had  been  received  in 
respect   of   constantly   changing   cars,   the 
same  prindple  would  have  applied,  was  not 
dedded,  and  it  is  not  necessary  to  dedde 
now.    In  the  present  case,  however,  it  does 
not  appear  that  any  specific  cars  or  any 
average  of  cars  was  so  continuously  in  any 
other  state  at  to  be  taxable  there.    The  ab- 
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sences  relied  on  were  not  in  the  course  of 
travel  upon  fixed  routes,  but  random  ex- 
cursions of  casually  chosen  cars,  determiiH*-' 
by  the  'varying  orders  of  particular  shippers[n6J 
and  the  arbitrary  convenience  of  ol^^c. 
roads.  Therefore  we  need  not  consider  ei- 
ther whether  there  is  any  necessary  paral- 
lelism between  liability  dsewhere  and 
munity  at  home. 
Judgments  affirmed. 


STATE  OF  MISSOURI,  PUUnHif, 

V. 

STATE   OF   ILLINOIS    and   the    Sanitaiy 
District  of  Chicago. 

(See  8.  C.  Reporter's  ed.  598-400.) 

1.  Coats— 1b     metlona    between     states^— 

Costs  are  properly  allowed  to  defendants  oa 
the  dismissalt  by  the  Supreme  Coart.of  tbt 
United  States,  of  the  bill  filed  on  behalf  of 
the  stable  of  Missouri  against  the  state  of 
Illinois  and  the  sanitary  district  of  rhlcago, 
to  restrain  the  discharge  of  the  sewage  of 
Chicago  through  an  artificial  canal  into  the 
Mississippi  river. 
8.  Costa— solleltor**  fees— deposltioam.-- 
Testimony  given  before  an  examiner  may  be 
treated  as  a  "deposition'*  within  the  mean- 
ing of  U.  S.  Rev.  SUt  I  824,  U.  S.  Comp- 
Stat.  1901,  p.  632,  providing  for  •ollcltor's 
fees  for  each  deposition  taken  and  admlttai 
In  evidence. 

[No.  4,  Original.] 

SuhmitUd  May  H,  1906.     Decided  Jfoy  it» 

1906. 

MOTION  for  the  allowance  and  taxatioa 
of  costs  on  the  dismissal  of  the  bill 
filed  on  behalf  of  the  state  of  Missouri 
against  the  state  of  Illinois  and  the  sani- 
tary district  of  Chicago,  to  restrain  the  dia- 
charge  of  the  sewage  of  Chicago  througk 
an  artificial  canal  into  the  Mississippi  rircr. 
Allowed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Eraamva  G.  Llmdley,  for  the  m^ 
tion: 

The  general  rule  in  equity  is  that,  wbaa 
the  final  and  sole  decree  on  the  merits  b 
for  one  party,  full  costs  should  usually  fol- 
low for  tiiat  party. 

Hunter  y.  Marlboro,  2  Woodb.  AM.  168; 
Fed  Cas.  No.  fi,908;  Dm  Bois  t.  Kirk,  158 
U.  S.  5S,  39  L.  ed.  895,  15  Sup.  Ct.  Rep. 
729;  2  Dan.  Ch.  PI.  Sl  Pr.  *1381;  Adams. 
Eq.  **391,  392;  United  States  t.  Souimfm 
P.  R.  Co.  58  Fed.  885 ;  Cobum  t.  Sefkroeder, 
19  Blatchf.  493,  8  Fed.  521. 

The  motion  for  the  taxatioii  of  costs  la 
properly  made  any  time  after  the  final  ^e-^ 
cree  and  before  the  expiration  of  the  term 
at  which  the  decree  or  judgment  is  rendered 
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Sizer  v.  Many,  16  How.  98,  14  L.  ed.  861 ; 
Cohum  V.  Schroeder,  supra. 

A  solicitor's  fee  and  a  fee  of  $2.50  for 
taking  each  deposition  are  allowable  under 
the  statute. 

Troi/  Iron  rf  Nail  Factory  v.  Coming,  7 
"Rlatchf.  16,  Fed.  Cas.  No.  14,197;  Jerman 
V.  Stewart,  12  Fed.  271;  Oreen  v.  French, 
6  N.  J.  L.  J.  228 ;  The  Sallie  P.  lAnderman, 
22  Fed.  557. 

Messrs,  Herbert  S.  Hadley,  Cliarlee 
^IT.  Batee»  and  Sam  B.  Jeffriee»  opposed : 

In  original  cases  involving  disputed 
boundary  lines  between  states  it  has  always 
been  the  rule  of  this  court  either  to  require 
the  states  litigant  to  bear  their  respective 
costs,  or  to  equalize  the  same  by  requiring 
each  state  to  pay  half  thereof. 

Indiana  v.  Kentucky,  167  U.  S.  274,  42 
L.  ed.  166,  17  Sup.  Ct.  Rep.  999,  163  U.  S. 
620,  41  L.  ed.  260,  16  Sup.  Ct.  Rep.  1162; 
MisaouH  v.  loioa,  165  U.  S-  118,  144,  41 
L.  ed.  655,  664,  17  Sup.  Ct.  Rep.  290,  160 
U.  S.  688, 40  L.  ed.  583,  16  Sup.  Ct.  Rep.  433. 

Under  the  common  law  in  cases  of  this 
character,  where  sovereign  rights  were  in- 
volved, and  according  to  the  Englis^h  rule 
as  it  seems  to  have  been  adopted  by  this 
court  in  the  case  of  Pennsylvania  v.  Wheel- 
ing A  B.  Bridge  Co.  18  How.  460,  15  L.  ed. 
449,  it  is  said  to  be  beneath  the  dignity  of 
a  sovereign  to  demand  costs,  and  that, 
therefore,  when  it  is  successful  in  a  suit  its 
counsel  will  waive  all  claim  for  costs. 

Foster,  Fed.  Pr.  dd  ed.  §  327. 

It  has  been  said  that  as  the  King,  by 
reason  of  his  prerogative,  does  not  pay 
costs  to  his  subjects,  so  it  is  beneath  his 
dignity  to  receive  them. 

1  Dan.  Ch.  PI.  &  Pr.  p.  13. 

The  Supreme  Court  of  the  United  States^ 
is  the  arbiter  of  controversies  between 
states,  as  in  questions  of  boundaries,  and 
its  rules,  practice,  and  proceedings  will  be 
molded  to  bring  them  to  final  hearing  on 
their  real  merits. 

Florida  v.  Georgia,  17  How.  478,  15  L. 
ed.  181;  Missowi  y.  Iowa,  7  How.  660,  12 
L.  ed.  861;  Alabama  v.  Georgia,  23  How. 
605,  16  L.  ed.  666;  Virginia  v.  West  Vir- 
ginia, 11  Wall.  39,  20  L.  ed.  67;  Rhode 
Island  V.  Massachusetts,  12  Pet  667,  9  L. 
ed.  1233. 

Testimony  taken  before  a  special  exam- 
iner is  not  in  the  nature  of  depositions 
taken  at  different  places  where  a  party 
may  be  compelled  to  go.  ^^'^ 

Btrauss  v.  Meyer,  22  Fed.  467* 

Mr.  Justice  Holmee  delivered  the  opinion 
of  the  court: 

This  is  a  motion  for  the  allowance  and 
taxation  of  costs  in  the  case  reported  in 
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200  U.  S.  496,  ante,  672,  26  Sup.  Ct.  Rep. 
268.     The  costs  asked  are  as  follows: 

$5,650  paid  to  the  special  commissioner. 

$3,776.37  for  taking  down  and  transcribing 
the  testimony  of  dofendant's  wit- 
nesses, etc 
$720  ^Solicitors*  fees,  viz.,  $20  for  attend  [599] 
ance  at  final   hearing  and  $2.50 
for  each  deposition  taken  and  ad- 
mitted In  evidence,  in  accordi  nee 
with    Rev.    Stat,    i    824,    U.    S. 
Comp.  Stat.  19U1.  p.  632. 
$10,146.37,  total. 

The  plaintiff  objected  to  the  allowance, 
and  the  clerk  referred  the  matter  to  this 
court 

The  only  question  of  detail  concerns  the 
last  item.  The  main  objection  is  to  the 
allowance  of  any  costs  at  all.  The  power 
of  the  court  to  allow  costs  is  not  disputed- 
Pennsylvania  v.  Wheeling  d  B.  Bridge  Co.  • 
18  How.  460,  15  L.  ed.  449.  The  former 
decree  in  this  case  allowed  them,  and,  in 
the  stipulation  for  the  appointment  of  a 
that  the  costs  should  be  "taxed  by  the  court 
on  the  final  disposal  of  the  case,  to  be  paid 
in  such  manner  as  the  court  may,  at  that 
time,  determine."  But  it  is  said  that  it 
is  inconsistent  with  the  dignity  of  a  sover- 
eign state  to  ask  for  costs;  that,  in  bound- 
ary cases,  costs  have  been  divided,  and  that 
the  suit  was  not  for  a  pecuniary  interest, 
but  only  the  performance  of  the  duty  of  a 
sovereign  to  its  citizens,  for  which  no  costs 
should  be  imposed. 

So  far  as  the  dignity  of  the  state  is  con- 
cerned, that  is  its  own  affair.  The  United 
States  has  not  been  above  taking  costs. 
United  States  v.  Sanborn,  135  U.  S.  271,  34 
L.  ed.  112,  10  Sup.  Ct.  Rep.  812.  As  to  the 
supposed  rule  in  boundary  cases,  it  is  not 
absolute.  But,  in  many  cases  of  that  kind, 
both  parties  are  equally  interested  to  have 
the  boundary  settled,  and,  whichever  state 
begins  the  suit,  both  equally  are  actors, 
special  commissioner,  the  parties  agreed 
Thus  counter  relief  was  asked  by  the  de- 
fendants in  Nebraska  v.  Iowa,  143  U.  S.  359, 
36  L.  ed.  186,  12  Sup.  Ct  Rep.  396,  and  Mis- 
souri v^  Iowa,  160  U.  S.  688,  40  L.  ed.  583, 
16  Sup.  Ct.  Rep.  433.  As  to  the  nature  of 
this  siiit,  the  plaintiff  alleged  serious  pecun- 
iary damage  to  itself  by  the  deposit  of 
great  quantities  of  filth  upon  the  portion 
of  the  bed  of  the  Mississippi  alleged  to  be- 
long to  it,  and,  in  short,  framed  its  bill  like 
any  ordinary  bill  by  a  private  person  to 
restrain  a  nuisance.  The  chief  difference 
was  in  the  size  of  the  nuisance  alleged. 
There  is  no  indication  that  the  defendants 
desired  or  needed  the  determination  of  this 
court,  as  states  well  might  when  *their  juris- [600] 
diction  was  in  doubt.  So  far  as  this  point 
is  concerned,  there  is  no  reason  why  the 
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plaintiff  slioiild  not  suffer  the  usual  conse- 
quence of  failure  to  establish  its  case. 

The  only  item  specially  discussed  is  the 
charge  of  $2.50  for  each  witness  examined 
before  the  examiner,  on  the  footing  of 
"depositions"  mentioned  in  Rev.  Stat.  $ 
824.  There  seems  to  have  been  some  dif- 
ference of  opinion  in  the  lower  courts  as 
to  whether  testimony  given  before  an  ex- 
aminer could  be  treated  as  a  deposition. 
See  Straws  v.  Meyer,  22  Fed.  467 ;  1  Foster, 
Fed.  Pr.  3d  ed.  727,  $  330.  In  favor  of  so 
treating  it  are  Ferguson  v.  Dent,  46  Fed.  88 ; 
Hake  v.  Broton,  44  Fed.  734;  Inghttm  v. 
Pierce,  37  Fed.  647;  The  Sallie  P.  Under- 
man,  22  Fed.  557;  Stimpson  v.  Brooks,  3 
Blatchf.  456,  Fed.  Gas.  No.  13,454.  See  also 
St,  MattheuD's  Sav.  Bank  v.  Fidelity  d  C. 
Co.  105  Fed.  161,  162,  163.  The  words  of 
the  statute  are  broad  enough  to  embrace 
the  testimony,  unless  they  are  taken  very 
strictly,  and  the  trouble  to  the  parties  in 
having  to  visit  different  places  was  sim- 
ilar to  that  caused  by  the  taking  of  deposi- 
tions adverted  to  by  Judge  Treat  in 
Strauss  v.  Meyer.  The  case  is  quite  distinct 
from  that  of  testimony  taken  in  court  and 
reduced  to  writing  by  a  reporter.  We  are 
of  opinion  that  the  item  may  be  allowed. 

Motion  for  costs  alUnoed, 


ALLAN  L.  McDERMOTT,  Receiver  of  the 
City  &  Suburban  Railway  of  Washington, 
Plft.  in  Err., 

V. 

CHARLES    £.    SEVERE,    by    His    Next 
Friend,  William  B.  Severe. 

(Bee  8.  C.  Reporter's  ed.  600-612.) 

&•  Trial— Question  for  Jnry^nearllareiice 
off  street  railvray  motorman.— >Whether 

a  street  railway  motorman  was  negligent  In 
failing  to  get  his  car  under  such  control, 
after  seeing  several  young  boys  on  the  track 
at  a  public  crossing  where  children  were  in 
the  habit  of  playihg,  as  would  have  enabled 
him  to  prevent  an  Injury  to  one  of  the  boys 
whose  foot  was  caught,  is  a  question  for  the 
Jury,  although  he  may  have  sounded  the  gong 
when  far  enough  away  to  give  ample  warn- 
ing, and,  as  soon  as  he  saw  that  the  boy 
could  not  or  would  not  leave  the  track,  may 
have  done  all  in  his  power  to  stop  the  cav 
before  the  injury. 


8.  Appeal— «iilileleBeT  off  exeeptioa  <• 
instmotioa.— A  general  exception  to  a 
charge  covering  a  number  of  the  elements  of 
damages  in  a  negligence  suit  does  not  cotkt 
the  specific  objection  that  the  langnaee  at 
the  court  permitting  a  recovery  for  a  pecn»- 
lary  loss  directly  resulting  from  the  injarr 
would  allow  the  infant  plaintiff  to  tecuigr 
compensation  for  his  time  before  as  well  aa 
after  he  had  reached  his  majority,  althoo^a, 
during  infancy,  his  father  is  entitled  to  re- 
cover any  wages  he  may  earn. 

8*  Damaare*  —  mental  aafferiav.— Mental 

suffering  which  is  a  direct  consequence  of  a 
physical    injury    may   be   considered   by 
Jury  »in  assessing  the  damages  for  such 
jury. 

«4.  Appeal— instrnctioa  as  to  dai 

Charging  the  jury  in  a  negligence  case  that 
damages  could  not  be  considered  in  exoeaa 
of  the  sum  claimed  in  the  declaration  can- 
not prejudice  the  defendant,  where  the  court 
was  careful  to  say  tliat  the  sum  cl  alined 
should  not  be  talcen  as  a  criterion  to  act 
upon,  but  only  as  a  limit,  l>eyond  which  tb* 
jury   could   not  go. 

[No.  244.] 

Argued  ApHl  tO,  2S,  1906.    Decided  Maf 

28,  1906. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Ck>lumbia  to  review  m 
judgment  which  affirms  a  judgment  of  the 
Supreme  C!ourt  of  that  District  in  favor  of 
plaintiff  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  negligence.    Affirmed. 

See  same  case  below,  25  App.  D.  C.  276, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oeorse  P-  HooTer  and  Gluu'lea 
A.  Dovslas  argued  the  cause  and  filed  m 
||rief  for  plaintiff  in  error: 

Where  a  person  is  discovered  lawfully  or 
unlawfully  on  the  traclc  in  front  of  an  ap- 
proaching train,  the  motorman  or  en«;ineer 
may  properly  presume  that  the  party  will 
leave  the  track  in  time  to  avoid  injury,  un- 
less or  until  he  discovers  something  to  indi- 
cate that  the  person  cannot  or  will  not  do 
so,  and  if  he  uses  all  available  means  to  stop 
the  train  as  soon  as  he  makes  such  dis- 
covery, he  is  not  guilty  of  negligence.  This 
rule  applies  in  cases  of  infants  old  enough 
to  have  appreciation  of  danger. 

Richmond  d  D.  R.  Co.  v.  Didixmeit,  1 
App.  D.  C.  482;  Cullen  v.  Baltimore  d  P. 


NOTB. — On  the  duty  impoBed  ¥pon  street 
railway  companies  to  avoid  injuring  children 
on  the  track — see  note  to  Wallace  v.  City  & 
B.   R.  Co.  25  I1.R.A.  668. 

On  the  province  of  the  court  and  fury  in 
determining  the  question  of  negligence — see 
notes  to  Roux  v.  Blodgett  &  D.  Lumber  Co. 
18  L.R.A.  728;  Bmry  v.  Raleigh  &  G.  R.  Co. 
15  L.R.A.  882;  Fitch  t.  Creii^toD,  16  L.  ed. 
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U.  8.  596;  and  Northern  P.  B.  Co.  v.  Efe> 
land,  41  L.  ed.  U.  8.  82. 

On  the  suffMency  of  exceptions  on  appeal 
— see  note  to  8tat«  ▼.  Hope.  8  L.R.A.  60S 

On  mental  suffering  as  an  element  of  dam- 
ages in  actions  for  personal  infuries  see  note* 
to  Western  U.  Teleg.  Co.  v.  Rojrers,  13  L.R.A. 
859 ;  Chicago  v*  McLean,  8  L.R.A.  7B.n :  ami 
Chicago,  R  L  &  P.  IL  Co.  v.  Csulfl^W'  n 
CCA.  556. 

.tos  V.  m. 


1006. 


MoDebmott  ▼.  Sevebe. 


R.  Co.  8  App.  D.  C.  69;  Stabenau  v.  At- 
lantic Ave.  R,  Co.  156  N.  Y.  511,  63  Am. 
St.  Rep.  698,  60  N.  E.  277 ;  Fenton  v.  Sec- 
ond Ave.  R,  Co.  126  N.  Y.  625,  26  N.  E. 
967 ;  Chrystal  v.  Troy  &  B.  R.  Co.  105  N. 
Y.  164,  11  N.  E.  380;  Philadelphia  d  R.  R. 
Co,  V.  Hummell,  44  Pa.  379,  84  Am.  Dec» 
457;  Foley  v.  New  York  C.  d  E.  R.  R.  Co. 
78  Hun,  248,  28  N.  Y.  Supp.  816;  Alabama 
O.  8.  R.  Co.  V.  Burgess,  114  Ala.  587,  22 
So.  169;  Pennsylvania  R.  Co.  v.  Morgan, 
82  Pa.  134;  Norwood  v.  Raleigh  d  O.  R. 
Co.  Ill  N.  C.  236,  16  S.  E.  4;  High  v.  Caro- 
lina C.  R.  Co.  112  N.  C.  385,  17  S.  E.  79; 
Baltimore  d  0.  R.  Co.  ▼.  State,  69  Md.  668, 
16  Atl.  212;  Nellis,  Street  Railways,  p. 
302;  Frost  v.  Milwaukee  d  N.  R.  Co.  96 
Mich.  470,  56  N.  W.  19 ;  Elliott,  Railroads, 
§  1259;  Bishop  v.  Union  R.  Co.  14  R.  I. 
314,  51  Am.  Rep.  386;  Alabama  G.  8.  R. 
Co.  V.  Moorer,  3  Am.  Neg.  Rep.  p.  320, 
note,  116  Ala.  642,  22  So.  900. 

Mental  pain,  not  directly  or  necessarily 
connected  with  the  physical  pain,  is  not  a 
proper  element  to  be  considered  by  the  jury 
in  assessing  damages. 

Bovee  v.  Danville,  53  Vt.  183 ;  Chicago  d 
G.  T.  R.  Co.  V.  Spumey,  69  111.  App.  549; 
Giffen  v.  Leu^iston,  6  Idaho,  231,  55  Pac. 
545;  Morse  v.  Duncan,  14  Fed.  396;  Chi- 
cago, R.  I.  d  P.  R.  Co.  V.  Caulfield,  11  C 
a  A.  662,  27  U.  S.  App.  358,  63  Fed.  396. 

Nothing  could  have  been  more  speculative 
tiian  to  let  the  jury  guess  whether  the 
plaintiflf's  earning  power  when  he  becomes 
an  adult  will  be  greater  or  less  than  if  he 
had  not  lost  his  foot.  This  is  plainly  in 
violation  of  the  rule  against  the  allowance 
of  remote  and  speculative  damages. 

Staal  V.  Grand  Street  d  N.  R.  Co.  107 
N  Y.  625,  13  N.  E.  624;  Strohm  v.  New 
York,  L.  E.  d  W.  R.  Co.  96  N.  Y.  305; 
Leeds  v.  Metropolitan  Gaslight  Co.  90  N. 
Y.  28;  Alabama  Mineral  R.  Co.  v.  Marcus, 
115  Ala.  389,  22  So.  136;  Denver  v.  Sher- 
ret,  31  C.  C.  A.  499,  60  U.  S.  App.  104,  88 

Fed.  226. 

Even  if  the  loss  of  earning  capacity  were 
a  proper  element  of  damages,  the  court 
erred  in  granting  the  plaintiff's  second  in- 
struction, because  the  language  of  it  is  such 
that  the  jury  were  permitted  to  enhance 
the  damages  by  the  loss  of  earning  capacity 
during  the  minority  of  the  plaintiff,  which 
Ib  not  a  proper  element  of  damage  in  this 
case.  The  loss  of  earnings  during  minority 
could  only  be  recovered  by  the  father. 

Tewas  d  P.  R-  Co.  v.  MoHn,  66  Tex.  225, 
18  S.  W.  503;  Gulf,  C.  d  8.  F.  R.  Co.  v. 
Evansich,  63  Tex.  64 ;  Houston  d  T.  C.  R. 
Co.  V.  Boozer,  70  Tex.  530,  8  Am.  St.  Rep. 
615  8  S.  W.  119;  Peppercorn  v.  Black  R%ver 
FaUs,  89  Wis.  38,  46  Am.  St.  Rep.  818,  61 
N.  W.  79 ;  Forsyth  ▼.  Central  Mfg.  Co.  103 
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Tenn.  498,  53  S.  W.  731;  Western  d  A.  R. 
Co.  ▼.  Young,  81  Ga.  410,  12  Am.  St.  Rep. 
320,  7  S.  E.  912;  Rosenkranz  v.  Lindell  R. 
Co.  108  Mo.  16,  32  Am.  St.  Rep.  588,  18  S. 
W.  890;  Schmitz  v.  8t.  Louis,  I.  M.  d  8.  R. 
Co.  119  Mo.  277,  23  L.R.A.  250,  24  S.  W. 
472;  Ft.  Worth  d  D.  C.  R.  Co.  v.  Robertson 
(Tex.)  16  S.  W.  1093;  Gulf,  C.  d  8.  F.  R. 
Co.  V.  Grisom,  36  Tex.  Civ.  App.  630, -82 
S.  W.  671. 

It  was  also  error  to  instruct  the  jury  to 
the  effect  that  they  might  render  a  verdict 
for  the  full  antount  of  $25,000,  claimed  in 
the  declaration.  That  sum  was  clearly  ex- 
cessive, and  the  court  should  not  have  inti- 
mated to  the  jury  that  it  would  be  proper 
for  them  to  award  that  amount,  and  the 
qualification  attempted  to  be  made  of  this 
in  the  charge  did  not  cure  the  error. 

Gilbertson  v.  Forty-second  Street,  M.  d 
St.  N.  Ave.  R.  Co.  14  App.  Div.  294,  43  N. 
Y.  Supp.   782. 

The  plaintiff  in  error  was  entitled  to 
have  the  court  state  the  law  to  the  jury 
on  the  subject  of  damages  in  plain  and 
simple  language,  intelligible  to  the  ordi- 
nary mind  and  free  from  doubt. 

District  of  Colwnbia  v.  Bolton,  15  D.  C. 
App.  389. 

If  an  exception  is  specially  taken  to  the 
granting  of  each  prayer,  it  will  be  suf- 
ficient. 

Moore  ▼.  Metropolitan  R.  Co.  2  Mackey, 
449;  Edgington  v.  United  States,  164  U.  S. 
364,  41  L.  ed.  470,  17  Sup.  Ct.  Rep.  72; 
Broton  v.  United  States,  164  U.  S.  224.  41 
L.  ed.  411,  17  Sup.  Ct.  Rep.  33.  • 

Messrs.  A.  S.  Worthinston  and  Wil- 
liam Meyer  Iiewin  argued  the  cause  and 
filed  a  brief  for  defendant  in  error : 

Infants  under  seven  years  of  age  cannot 
be  guilty  of  contributory  negligence ;  a  much 
higher  grade  of  watchfulness  and  care  must 
be  exercised  to  avoid  injuring  young  chil- 
dren than  would  constitute  ordinary  care  to- 
ward adults;  and  what  would  be  ordinary 
care  toward  an  adult  may  be  culpable  negli- 
gence toward  a  child. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  405- 
408;  Holden  v.  Missouri  R.  Co.  177  Mo. 
466,  76  S.  W.  973;  Welsh  v.  Jackson  Coun- 
ty Horse  R.  Co.  81  Mo.  466;  Danville  R.  d 
Electric  Co.  v.  Hodnett,  101  Va.  361,  43  S. 
E.  606;  Booth,  Street  Railways,  $  10; 
Baltimore  City  Pass.  R.  Co.  v.  Cooney,  87 
Md.  261,  39  Atl.  859. 

Each  of  the  following  cases  is  precisely 

in  point: 

Missouri,  K.  d  T.  R.  Co.  v.  Hammer,  34 
Tex.  Civ.  App.  354,  78  S.  W.  708;  Louis- 
ville d  N.  R.  Co.  V.  Vanarsdell,  25  Ky.  L. 
Rep.  1432,  77  S.  W.  1103;  Wallace  v.  City 
d  Suburban  R.  Co.  26  Or.  174,  25  L.R.A. 
668.  87  Pac.  477;  Indianapolis  Street  R.  Co. 
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V.  Bordenchecker,  33  Ind.  App.  138,  70  N. 
E.  995;  Indianapolis  Street  R.  Co.  v. 
Schomherg  (Ind.  App.)  71  N.  E.  237; 
Livingston  v.  Wahash  R.  Co.  170  Mo.  452, 
71  S.  W.  136;  Strutzel  v.  St.  Paul  City  R. 
Co.  47  Minn.  543,  60  N.  W.  690;  Gray  v. 
St.  Paul  City  R.  Co.  87  Minn.  280,  91  N. 
W.  1106;  Forrestal  v.*  Milumukee  Electric 
R.  S  Light  Co.  119  Wis.  495,  97  N.  W.  182. 

Exceptions  growing  out  of  the  refusal  of 
the  court  to  sustain  the  general  objection 
to  the  charge  should  be  overruled. 

Langdon  v.  Evans,  3  Mackey,  1;  Balti- 
more d  P.  R.  Co.  V.  Mackey,  157  U.  S.  72, 
39  L.  ed.  624,  15  Sup.  Ct.  Rep.  491 ;  Texas 
d  P.  R.  Co.  V.  Cody,  166  U.  S.  606,  41  L.  cd. 
1132,  17  Sup.  Ct.  Rep.  703. 

Where  a  question  of  law  is  involved,  and 
neither  the  plaintiff  nor  the  defendant  asks 
for  any  instructions  in  r^ard  to  it,  and  the 
court  says  nothing  about  it,  the  jury  must 
be  presumed  to  know  the  law,  and  to  ren- 
der  their   verdict   accordingly. 

Texas  d  P.  R.  Co.  v.  Humble,  181  U.  S. 
67,  67,  45  L.  ed.  747,  752,  21  Sup.  Ct.  Rep. 
626. 

It  is  not  the  law  that  a  minor  may  not 
claim  and  recover  his  earnings.  The  law 
gives  that  privilege  in  the  first  instance  to 
the  father,  but  it  is  a  privilege  only,  and  the 
father  may  waive  it.  He  does  waive  it 
when  he  brings  a  suit  in  the  child's  name 
by  himself  as  next  friend,  and  in  that  way, 
^as  well  as  by  his  presence  at  the  trial  and 
giving  testimony  in  the  case,  assists  the 
child  to  recover  the  earnings  to  which  he, 
the  father,  would  be  entitled  if  he  should 
see  fit  to  claim  them. 

Baker  v.  Flint  d  P.  M.  R.  Co.  91  Mich. 
298,  16  L.R.A.  154,  30  Am.  St.  Rep.  471, 
51  N.  W.  897;  Chesapeake  d  O.  R.  Co.  v. 
Davis,  22  Ky.  L.  Rep.  1156,  60  S.  W.  14; 
Aheles  y.  Brans  field,  19  Kan.  16. 

A  child  may  recover  for  loss  of  earnings, 
and  no  evidence  on  the  subject  is  required. 

Schmitg  V.  St.  Louia^  I.  M.  d  8.  R.  Co. 
119  Mo.  256,  23  L.R.A.  260,  24  S.  W.  472; 
Texas  d  P.  R.  Co.  v.  O'Donnell,  68  Tex.  27 ; 
Rosenkranz  v.  Lindell  R.  Co.  108  Mo.  9, 
32  Am.  St.  Rep.  688,  18  S.  W.  890. 

Since  mental  suffering  in  general  is  as 
proper  a  subject  of  compensation  in  per- 
sonal-injury cases,  as  physical  suffering,  it 
was  the  duty  of  the  defendant's  counsel, 
if  they  conceived  that  the  jury  might  be 
misled  by  the  charge,  to  ask  for  a  definite 
instruction  on  that  subject. 

Texas  d  P.  R.  Co.  v.  Humble,  181  U.  S. 
67,  61,  45  L.  ed.  747,  749,  21  Sup.  Ct.  Rep. 
526. 

The  weight  of  authority  is  distinctly  in 
favor  of   allowing  damages  in  personal-in- 
jury cases  for  injuries  to  the  feelings. 
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8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  6*4, 
note  1;  Heddles  v.  Chicago  d  N.  W.  B,  €%. 
77  Wis.  228,  20  Am.  St.  Rep.  106.  46  X.  W. 
115;  Atlanta  d  R.  Air  Line  R.  Co.  v.  Wood, 
48  Ga.  565;  Cray  v.  Washington  Wmtrr 
Power  Co.  30  Wash.  665,  71  Pac  206:  Chi- 
cago d  M.  Electric  R.  Co.  y.  Krempeh  101 
111.  App.  1. 

Besides  compensation  for  physical  paia  im 
actions  for  damages  for  personal  injuriea. 
the  plaintiff  is  entitled  to  recover  for 
tal  suffering,  past  and  future. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
659,  note  2,  660,  note  1;  Kennon  v.  Gilmrr, 
131  U.  S.  22,  26,  27,  33  L.  ed.  110,  112,  UZ, 
9  Sup.  Ct.  Rep.  696;  The  City  of  Panama 
{The  City  of  Panama  v.  Phelps)    101   U-  & 
453,  464,  25  L.  ed.  1061,  1065;  Distri<^  of 
Columbia  v.  Moulton,  15  App.  D.  C.    363; 
Larmon  v.  District  of  Columbia,  5  Macfcer, 
330;   Nichols  v.  Brabazon,  94  Wis.  549.   €9 
N.   W.   342;   Fairchild  v.    California   Stm^ 
Co.    13    Cal.    599;    Maryland    Steel    Co,    ▼. 
Mamey,  88  Md.  482,  42  L.R.A.  842.  71  Am. 
St.  Rep.  441,  42  Atl.  60 ;  Louisville.  C.  d  L. 
R.  Co.  V.  Case,  72  Ky.  736 ;  Louisville  d  y. 
R.  Co.  V.  Logsdon,  114  Ky.  746,  71   S.  W. 
905;   Baker  v.  Independence,  93  Mo.   Anp. 
169;  Batten  v.  St.  Louis   Transit  Co.    lOt 
Mo.   App.   285,   76   S.   W.   727;    Bames    t. 
Western    U.    Teleg.    Co.   27    Nev.    438,    65 
L.R.A.  666,  103  Am.  St.  Rep.  776.  76  Pac 
931;   Davis  v.  Tacoma  R.  d  Power  Co.  S5 
Wash.   203,    66   L.R^.    802,    77    Pac.    209; 
Butts  v.  National  Exch.  Bank,  99  Mo.  App. 
168,  72   S.  W.  1083;   Qodeau  v.  Blood.  5J 
Vt«  251,  36  Am.  Rep.  751;  Ashley  v.  Sioum 
City  (Iowa)   93  N.  W.  303. 

Instructing  the  jury  not  to  exceed  ths 
amount  claimed  in  declaration  was  not 
error. 

Washington  d  O.  R.  Co.  v.  Hickep,  S 
App.  D.  C.  436;  Texas  d  P.  R.  Co.  t.  Cody, 
166  U.  S.  606,  41  L.  ed.  1132,  17  Sup.  Ct. 
Rep.  703;  Texas  C.  R.  Co.  v.  Stuart,  1  Tex. 
Civ.  App.  646,  20  S.  W.  962:  Texas  C.  R. 
Co.  V.  Burnett,  80  Tex.  636,  16  S.  W.  320; 
E<ut  St.  Louis  Connecting  R.  Co.  t.  0*Bmr% 
150  111.  680,  37  N.  E.  917. 

Plaintiff  is  entitled  to  compensation  for 
the  mental  suffering  growing  out  of  the  re- 
flection tliat  he  is  a  cripple,  and  will  al> 
ways  be  a  cripple. 

1  Sedgw.  Damages,  8th  ed.  §  47;  Bed- 
dies  V.  Chicago  d  N.  W.  R.  Co.  77  Wis.  230, 
20  Am.  St.  Rep.  106,  46  N.  W.  115;  Ponwt 
V.  Harlow,  67  Mich.  119,  23  K.  W.  606; 
Nichols  V.  Brabason,  supra;  Campbell  v. 
Pullman  Palace  Car  Co.  42  Fed.  484 :  Wood- 
ward V.  Ragland,  6  App.  D.  C.  220;  Th0 
Oriflamme,  3  Sawy.  404,  Fed.  Cas.  No.  10^ 
572;  Rosenkrans  v.  Lindell  R.  Co.  108  Mo. 
9,  32  Am.  St  Rep.  688,  18   S.   W.    890; 

MS  V.  ft. 


1905. 


MoDebmott  v.  Sevzbe. 


602,  G03 


American  8trau?hoard  Co,  v.  Fouat,  12  Ind. 
App.  421,  39  N.  £.  891;  fendall  v.  Alhia, 
73  Iowa.  241,  34  N.  W.  833;  8t.  Louia  8.  W, 
R,  Co.  V.  Dohbina,  60  Ark.  486,  30  S.  W. 
887,  31  S.  W.  147;  Newbury  v.  Getohel  d 
M.  Lumber  d  Mfg,  Co,  100  Iowa,  457,  62 
Am.  St.  Bep.  582,  69  N.  W.  743;  Western 
d  A.  R,  Co.  Y.  Young,  81  Ga.  412,  12  Am. 
St  Rep.  320,  7  8.  E.  912 ;  Stewart  v.  Mad- 
doo,  63  Ind.  51 ;  Cameron  v.  Bryan,  89  Iowa, 
222,  56  N.  W.  434;  Schmitz  v.  8t.  Louis, 
I.  M.  d  8.  R.  Co.  119  Mo.  269,  23  L.R.A. 
250,  24  S.  W.  472;  Memphis  d  C.  R.  Co.  v. 
Whitfield,  44  Miss.  496,  7  Am.  Rep.  699; 
Matteson  y.  New  York  C.  R.  Co.  62  Barb. 
379;  Atlanta  d  R.  Air  Line  R.  Co.  y.  Wood, 
48  6a.  569;  Alewander  y.  Humber,  8  Ky.  L. 
Rep.  619;  Cray  r.  Washington  Water 
Power  Co.  30  Wash.  665,  71  Pac.  206;  8 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  664 ;  Denver 
dB.G.R.Oa.v.  Harris,  122  U.  8.  597-608, 
30  L.  ed.  114^-1148,  7  Sup.  Ct.  Rep.  1286; 
Washington  d  O.  R.  Co.  v.  Harmon  {Wash- 
ington d  Q.  R.  Co.  V.  Tobriner)  147  U.  S. 
571,  37  L.  ed.  284,  13  Sup.  Ct.  Rep.  557; 
Ballou  V.  Famum,  11  Allen,  77. 

Mr.  Cfhaxlem  1*,  Trnllej  al'so  argued  the 
cause  for  defendant  in  error. 

e]     *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages 
because  of  an  injury  received  by  Charles  £. 
Severe,  an  infant,  who  was  run  over  at  a 
plank  crossing  of  the  railway  company,  the 
railroad  then  being  in  charge  of  the  defend- 
ant, operating  the  same  as  receiver. 

The  plaintiff  below  recovered  judgment 
in  the  supreme  court  of  the  District,  which 
was  affirmed  in  the  court  of  appeals. 

At  the  place  of  the  accident  there  was  a 
plank  crossing,  the  planks  laid  between 
and  on  either  side  of  the  rails,  at  a  point 
where  a  street  was  opened  to  the  westward, 
and,  on  the  other  side  of  the  track,  a  foot- 
path, but  no  thoro\ighfare  for  vehicles.  The 
crossing  was  one  of  the  regular  stopping 
places  of  the  cars  of  the  street  railway  near 
Riverdale,  Maryland.  Tlie  words  ''Cars 
stop  here"  were  on  both  sides  of  the  tele- 
graph pole  at  the  crossing.  At  the  time 
of  the  injury  plaintiff  was  six  years  and 
ten  months  <iid.  His  youngest  brother,  Ray- 
mond, was  a  little  over  five  years  of  nge, 
aod  with  them  another  brother,  Edward, 
about  nine  years  old.  The  injured  boy,  at 
the  iteie  he  was  hurt,  had  his  foot  caught 
in  a  space  between  the  rail  and  the  edge 
Of  the  plank  on  the  inside.  There  was  tes- 
timony tending  to  show  that  this  opening 
was  2  to  2  11-16  inches  wide.  The  accident 
happened  between  2  and  3  o'clock  in  the 
afternoon  of  August  31,  1902.  The  testi- 
mony disdoeee  that  the  boys  had  expected 
202  U.  S.  U.  S..  Book  50. 


to  meet  their  parents,  returning  from  a 
visit,  about  2  o'clock  that  afternoon,  and 
went  to  the  crossing  for  that  purpose.  Ed- 
ward, the  oldest  boy,  went  to  his  father's 
house  nearby  to  get  a  drink  of  water ;  while 
he  was  gone  the  youngest  boy,  Raymond, 
got  his  foot  caught  in  the  space  between 
the  west  rail  and  the  plank  next  the  inside 
of  the  rail.  Plaintiff  came  to  the  assis- 
tance of  his  little  brother,  whose  foot 
he  helped  to  extricate,  and  was  himself 
caught  in  the  space  between  the  plank  and 
the  rail.  Raymond  ran  to  the  house  to  noti- 
fy Edward  that  *the  plaintiff's  foot  was [608] 
caught.  Together  the  two  boys  ran  back 
towards  the  crossing  and  shortly  thereafter 
the  plaintiff  was  struck  and  so  severely  in- 
jured that  it  became  necessary  to  amputate 
his  leg  below  the  knee. 

In  the  view  we  take  of  this  case  we  do 
not  consider  it  necessary  to  state  in  detail 
the  testimony  as  to  the  construction  of  the 
crossing  and  the  alleged  negligence  in  leav- 
ing the  space  in  which  the  boy's  foot  was 
caught.  Under  the  pleadings  and  the  testi- 
mony the  jury  was  directed  to  return  a  spe- 
cial verdict  upon  three  propositions:  1. 
Was  the  defendant  guilty  of  negligence  in 
the  improper  construction  or  maintenance 
of  the  crossing?  2.  Was  the  defendant  guil- 
ty of  negligence  in  the  improper  manage- 
ment of  the  car?  3.  Did  the  motorman  do 
all  in  his  power  to  stop  the  car  as  soon  as 
he  saw  the  plaintiff's  foot  was  caught  in  the 
space  between  the  rail  and  plank  ?  The  jury 
answered  the  first  and  second  questions  in 
the  affirmative;  being  unable  to  agree  on 
the  third,  the  plaintiff  consented  that  it 
might  also  be  answered  in  the  affirmative. 
In  view  of  these  special  findings,  if  the 
issue  concerning  either  of  the  first  two  of 
them  was  properly  submitted  to  the  jury 
upon  sufficient  evidence  and  found  against 
the  company,  the  judgment  of  the  court  of  > 
appeals  must  be  affirmed. 

In  delivering  the  opinion  of  the  court  of 
appeals,  Mr.  Chief  Jdstice  Shepard  says: 

"It  is  conceded,  by  reason  of  the  special 
findings  of  the  jury,  that  the  defendant  wa^ 
guilty  of  negligence,  not  only  in  the  con- 
struction and  maintenance  of  the  crossing, 
but  also  in  the  management  and  control  of 
the  car;  that  error  in  the  instructions  upon 
both  points  must  be  shown  in  order  to  ob- 
tain a  reversal  of  the  judgment,  because 
either  finding  alone  is  sufficient  support 
therefore."     [25  App.  D.  C.  282.J 

It  is  insisted  in  argument  here  that  the 
court  ought  to  have  taken  the  case  from  the 
jury  becau%  ^f  the  insufficiency  of  the  evi- 
dence to  sustain  a  verdict.  In  the  view 
we  take  of  the  case  as  made  and  submitted 
concerning  the  conduct  of  the  motorman  at 
the  time  of  the  accident  and  the  instruc- 
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[6041tions  given  to  •the  jxiry  in  that  connection, 
we  do  not  deem  it  necessary  to  consider  the 
correctness  of  the  charge  submitting  the 
question  as  to  the  negligent  construction  of 
this  crossing.  We  think  the  testimony  was 
ample  to  carry  the  case  to  the  jury  upon  the 
question  of  the  negligent  conduct  of  the 
motorman  at  the  time  of  the  injury,  and 
that  this  issue  was  properly  left  to  the 
jury  tmder  instructions  which  afford  no 
ground  for  reversal. 

Negligence  only  becomes  a  question  of  law 
to  be  taken  from  the  jury  when  the  facts 
are  such  that  fair-minded  men  can  only 
draw  from  them  the  inference  that  there 
was  no  negligence.  If  fair-minded  men. 
from  the  facts  admitted,  or  conflicting  tes- 
timony, may  honestly  draw  different  con- 
clusions as  to  the  negligence  charged,  the 
question  is  not  one  of  law,  but  of  fact,  and 
to  be  settled  by  the  jury  under  proper  in- 
structions. Richmond  d  D.  R.  Co.  v.  Pow- 
ers, 149  U.  S.  43,  37  L.  ed.  642,  13  Sup.  Ct. 
Rep.  748;  Northern  P.  R.  Co.  v.  Everett, 
152  U.  S.  107,  38  L.  ed.  373,  14  Sup.  Ct. 
Rep.  474. 

In   addition   to   the   facts   to   which   we 
have  adverted  upon  the  branch  of  the  case 
,     which  we  deem  it  necessary  to  consider,  the 
testimony  tended  to  show  that  there  was 
nothing  to  prevent  the  motorman  from  see- 
ing the  crossing  for  a  distance  more  than 
sufficient  to  have  avoided  the  injury  by  con- 
trolling or  stopping  his  car;  that  the  boy 
Edward  waved  his  hat  and  "hollered"  for 
the  motorman  "to  stop,"  when  the  car  was 
60  or  60  feet  away.     A  passenger  who  was 
on  the  car  testified  that,  his  attention  be- 
ing  called   by   the    motorman    ringing   his 
bell,  he  saw  a  larger  boy  than  the  one  on 
the  track,  waving  his  hand.     Another  pas- 
senger testified  that,  when  from  60  to  100 
yards  from  the  place,  he  saw  three  boys,  ap- 
parently standing  on  the  platform  or  cross- 
ing.   Plaintiff  says  that  just  before  he  was 
hurt  he  saw  his  brother  waving  his  hat  and 
*%ollering"  to  the  motorman,  and  that  he 
too  waved  his  hand  at  the  motorman.    Wit- 
nesses testified  that  the  car,  when  stopped, 
came  up  with  a  sudden   jolt.    There  was 
also  testimony  tending  to  show  that  boys 
were  in  the  habit  of  playing  at  this  cross- 
ing and  running  back  and  forth  over  it. 
The  motorman  testified  that  he  was  in 
[605]  charge  of  the  car  and  *was  on  the  Washing- 
ton-bound track  at  the  time;  that  he  saw 
the  boys  when  he  was  about  3  or  400  feet 
away;  when  he  first  saw  them  there  wure 
three    boys    on    the    track,    running    and 
Jumping  backwards   and   fofwards   on   the 
crossing.    He   sounded   his   gong  when   he 
approached,  about  160  feet  away,  and  re- 
peatedly  thereafter   until   he   reached    the 
boy;  when  he  first  saw  that  the  boy  was 
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not  going  to  get^ff  the  track  he  was  tboot 
30   or    35    feet   away    from    him;    that    h* 
then  put  on  the  brakes,  reversed  the  |Muer, 
and  did  everything  possible  to  stop  1).*^  (j.r. 
He  had  often  seen  the  plaintiff  on  the  trxck 
at  that  place  and  on  the  crossing  at  Riv- 
erdale,  Maryland;    that   be   had   seen  biis 
remaining  on  the   track   until   the  car  ^t 
close  to  him,  when  he  would  jump  ofT  the 
track,  clap  his  hands,  and  laugh;  had  af^n 
the  plaintiff  and  other  boys  do  the  !»me 
thing;  the  first  thing  that  indicated  to  him 
that  the  boy  would  not  get  off  the  track 
was  when  he  saw  that  his  foot  was  caught; 
that  at  that  time  he  was  from  30  to  35  fe«t 
from  him ;  that  he  did  not  see  the  bovs  wave 
their  hands  or  hats  or  making  any  motions 
to   him   or   did    not   hear   them   calling   to 
him.     There  was  testimony  tending  to  show, 
on  the  part  of  the  plrintiff  below,  that  b« 
was   not    in   the   habit   of   playing   at    thi^ 
crossing,  and  that  he  and  his  brothers  had 
not  been  there  before  in  the  manner  stated 
by  the  motorman.     The  motorman  testified 
further  that  he  saw  the  boy  on  the  track 
when  he  wa»  about  3  or  400  feet  awav. 

We  are  of  opinion  that,  in  the  attitude 
of  the  case  on  this  subject,  it  was  not  error 
to  leave  to  the  jury,  under  proper  instruc- 
tions, to  find  whether  or  not  there  ;ras  ne^ 
ligence  in  managing  the  car  just  before  the 
accident  occurred.  Upon  this  part  of  the 
case  the  instructions  requested  were  as  fol- 
lows: 

"If  the  jury  shall  find  from  the  evidence 
that  the  motorman  soundt^  his  gong  when 
he  was  far  enough  away  from  the  plain- 
tiff and  his  associates  so  that  they  had  suf- 
ficient time  to  leave  the  track  before  the 
car  reached  them,  he  had  the  right  to  as- 
sume that  they  would  do  so,  and  he  wa« 
not  required  to  *conamence  to  stop  the  car  [•Of] 
until  such  time  as  he  discovered  that  the 
plaintiff  had  his  foot  caught  between  tbt 
rail  and  the  plank;  and  if  tliey  shall  fur- 
ther find  that,  as  soon  as  the  motorman 
made  such  discovery,  he  did  all  in  his  power 
to  stop  the  car  before  it  Ptruck  the  pUin- 
tiff,  then  they  should  find  for  the  defendant 
"If  the  jury  find  from  the  evidence  *hat 
the  motorman  sounded  the  gong  when  he 
was  far  enough  away  from  the  plaintiff 
and  his  associates  so  that  tney  had  suffi- 
cient time  to  leave  the  track  before  the  ear 
reached  them;  and  if  ther  shall  further  find 
that,  as  soon  as  the  motorman  saw  that  tte 
plaintiff  would  not  or  eould  not  leave  the 
track  before  the  car  reached  him.  he  dM 
all  in  hii  power  to  stop  the  car  before  it 
struck  the  plaintiff,  and  Khali  further  find 
that  the  construction  was  not  ne|rli|rrat« 
then  they  should  find  for  the  defendant: 
md,  in  determining  whether  the  motormaa 
should  have  commenced  to  stop  the  car  b^ 
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fore  he  did,  they  may  consider  the  fact,  if 
they  find  it  to  be  a  fact  from  the  evidence, 
that  plaintiff  and  others  were  in  the  habit 
of  standing  on  the  track  and  leaving  it  as 
the  car  approached  near  them,  and  whether 
he  saw  any  waving  from  anyone  before  he 
commenced  to  stop  the  car." 

Upon  this  subject  the  court  said  to  the 
jury: 

"On  the  other  question,  as  to  whether  the 
motorman  did  all  that  he  could  possibly  do 
under  the  circumstances  to  avert  this  dan- 
ger, you  will  have  to  consider  all  the  testi- 
mony; not  only  that  of  the  plaintiff,  but 
of  the  defendant;  and  try  to  reconcile  it  so 
far  as  you  can  in  order  to  ascertain  where 
the  fact  lies.  Was  it  prudent  in  that  motor- 
man,  under  all  the  circumstances  ol  the 
ease,  to  calculate  that  these  children  would 
be  off  from  the  track,  and  out  of  danger  when 
he  got  there?  Or  was  it  requisite  for  him, 
as  a  prudent  and  reasonable  man  to  have 
his  car  under  control,  so  that  he  could  stop 
very  suddenly  in  case  they  were  not  out  of 
danger  when  he  got  there?  Of  course,  in  de- 
termining that  question,  you  are  to  consider 
what  had  been  the  habit  of  children  about 
)7]  playing  •at  that  place.  You  are  not  to  attrib- 
ute any  contributory  negligence  to  the  pli«in- 
tiff,  because  this  plaintiff  is  less  than  seven 
years  of  age,  and  the  law  does  not  give 
him  discretion.  Adults  have  to  look  out  for 
children  of  that  kind.  But,  at  the  same 
time,  he  may  have  been  in  the  habit  of 
jiimping  off  and  on  that  track  in  such  a 
way  that  the  motorman  might  have  been 
justified  in  concluding  there  would  be  no 
danger.  You  are  to  look  at  all  the  sur- 
rounding facts  and  see  whether  that  is  true, 
whether  he  was  justified  in  that  calcula- 
tion. There  was  one  boy  still  smaller  titan 
the  boy  who  was  injured,  and,  according  to 
the  motorman's  own  statement,  the  three 
boys  were  running  back  and  forth  across 
the  track.  It  is  for  you  to  determine 
whether  or  not  he  should  have  gotten  into 
dose  proximity  to  them  without  getting  his 
car  under  such  control  that  he  could  have 
stopped  very  suddenly  if  necessary  to  pre- 
vent an  accident.  Of  course,  after  he  saw 
that  the  boy's  foot  was  caught,  he  must  do 
everything  to  stop  the  oar.  But  I  call  your 
attention  to  the  time  before  he  could  see 
that  the  boy's  foot  was  caught,  and  ask 
you  to  consider  what  it  would  have  been 
prudent  for  him  to  do  before  that  time, 
oonsidering  all  the  surrounding  circum- 
stances,— considering  the  formation  of  this 
plank  crossing,  of  this  track,  and  of 
this  platform,  and  oonsidering  the  fact, 
as  the  motorman  says  it  was  a  fact, 
that  children  were  frequently  there,  run- 
Biiig  back  and  forth.  Should  he  have 
anticipated  that  there  might  have  been  some 
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kind  of  danger  there,  and  should  he  have 
stopped  his  car  or  gotten.it  under  control 
before  he  even  saw  any  signal  or  waving, 
or  before  he  saw  that  the  boy's  foot  was 
caught?  Of  course,  after  he  saw  that  the 
boy's  foot  was  caught,  it  must  be  his  duty 
to  stop  just  as  soon  as  he  can,  in  order  to 
prevent  the  accident.  I  have  no  doubt  he 
did  that.  But,  whether  he  discharged  his 
whole  duty  towards  theso  children,  Whom 
he  admits  having  seen  there  before  that 
time,  is  a  question  for  the  jury. 

"In  considering  the  question  of  the  lia- 
bility of  the  defendant  on  e»ther  of  the 
two  foregoing  grounds,  the  jury  are  in- 
structed that  they  have  a  right  to  take 
into  consideration  the  •evidence  tending  to [608] 
show  that  the  place  where  the  accident 
occurred  was  a  public  crossing,  and  that  it 
was  frequented,  and  that  it  was  known  to 
the  motorman  in  charge  of  the  car  to  be 
frequented,  by  young  children,  as  well  aa 
by  older  persons. 

"It  is  a' question  for  the  jury  whether  the 
motorman  should  have  commenced  to  stop 
the  car  sooner  than  he  did,  and,  in  determin- 
ing that  question,  they  should  take  into  con- 
sideration the  faet,  if  they  find  it  to  be  a 
fact,  that  the  plaintiff  and  other  boys  were 
in  the  habit,  at  the  point  in  question,  of 
standing  on  the  'track  ^  until  the  car  was 
very  near  them  and  then  jumping  off. 

"In  determining  the  question  of  how  far 
the  car  was  *Ironi  the  platform  when  the 
boys  waved  their  hands,  they  must  be  gov- 
erned by  the  evidence,  and  not  by  specula- 
tion." 

The  substance  of  the  requests  of  the  de- 
fendant on  this  part  of  the  case  was  that 
the  motorman,  having  sounded  his  gong  far 
enough  away  to  give  warning  to  the  boys 
in  time  to  get  off  the  tnck  before  the  car 
reached  them,  did.  all  his  duty  requiied, 
provided  that,  as  soon  as  he  saw  that  the 
boy  could  not  or  would  not  leave  the  track,  he 
did  all  in  his  power  to  stop  the  car  before 
the  injury.  On  the  other  hand,  the  court 
left  it  to  the  jury  to  say  whether,  under 
the  circumstances  shown,  the  motorman  was 
or  was  not  guilty  of  negligence  in  failinj; 
to  get  his  car  under  control,  so  that,  in 
the  event  of  probable  injury,  he  could  quick- 
ly and  promptly  stop  it. 

We  think  the  court  did  not  err  in  its 
charge  in  this  respect,  and  that  the  motor- 
man  had  no  right  to  assume  that  boys  of 
tender  age,  such  as  the  plaintiff,  might  not 
be  caught  upon  the  crossing,  notwithstand-' 
ing  his  signals,  which  would  have  been  irfe- 
quate  to  warn  one  of  mature  years  of  ap- 
proaching danger.  Plaintiff  was  not  a 
wrongdoer.  He  had  gone  upon  the  track 
with  a  view  of  rescuing  YiU  brother,  and  was 
himself  caught  and  was  unable  to  extricate 
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his  foot  from  the  space  between  the  rail  and 
the  plank.  It  is  not  contended  that  he  was 
guilty  of  any  contributory  negligence.  He 
[609] was  a  child  of  tender  years;  *the  testimony 
is  undisputed  that  children  were  in  the 
habit  of  playing  at  and  near  this  cross- 
ing; that  they  were,  at  the  time  of  the  in- 
jury, in  full  view  of  the  motorman  at  least 
400  feet  away,  at  which  distance  he  ad- 
miles  per  hour,  made*  no  effort  to  get  his 
ent  that  one  of  the  boys  was  right 
upon  the  track.  The  jury  may  have  found 
from  the  testimony,  and  the  court  could 
not  have  disturbed  that  conclusion,  that 
the  mot6rman  acted  upon  the  assumption 
that  the  boys  would  get  off  the  track, 
and,  though  running  at  a  speed  of  8  to  10 
miles  per  hour,  made  no  effort  to  get  his 
car  under  control  or  to  stop  it,  until  he  saw 
the  boy's  foot  was  caught,  when  it  was  too 
late  to  do  othorwise  than  nm  over  him. 
The  car,  running  with  electric  power,  could 
have  been  controlled  and  taken  well  in  hand 
so  as  to  be  readily  stopped  at  the  crossing. 

Tins  court  in  Union  P.  R.  Co.  v.  McDon- 
ald, 152  U.  S.  262,  277,  38  L.  ed.  434,  441, 
14  Sup.  Ct.  Rep.  619,  625,  quoted  approving- 
ly from  Judge  Cool^  in  a  Michigan  case: 
''Cliildren,  wherever  they  go,  must  be  ex- 
pected to  act  upon  childish  instincts  and 
impulses;  and  others,  who  are  chargeable 
with  a  duty  of  care  and  caution  towards 
them,  must  calculate  upon  this  and  take 
precautions  accordingly."  This  view  to 
supported  by  other  well-considered  cases. 
Potoers  V.  Harlow,  OZ  Mich.  .607,  514,  51 
Am.  Bep.  154,  19  N.  W.  257 ;  Camden  Inter- 
state B.  Co.  V.  Broom,  139  Fed.  595;  For- 
restal  v.  Milwaukee  Electric  R.  da  Light  Co, 
119  Wis.  495,  97  N.  W.  182;  Strutzel  v. 
Bt.  Paul  City  R.  Co.  47  Minn.  543,  50  N. 
W.  690;  Gray  v.  St.  Paul  City  JJ.  Co.  87 
Minn.  280,  91  N.  W.  1106. 

This  to  not  a  case  of  a  sudden  and  unex- 
pected coming  of  children  upon  a  track. 
ThB  jniy  may  have  found  that,  if  the  motor- 
man  had  acted  prudently  in  view  of  the 
signato  and  warnings  to  stop,  which  the 
testimony  tends  to  show  were  given,  and  the 
full  view  he  had  of  i\\e  boys  at  the  time 
of  the  accident,  checked  the'  car  and  kept 
it  tinder  control,  the  i&jury  might  have 
been  avoided. 

We  think,  upon  principle  and  authority, 
the  court  properly  left  to  the  jury  to  find 
whether  the  motorman  exercised  that  rea- 
sonable care  to  avoid  injury  to  the  boy 
[610]wfaidi  the  circumstances  *of  the  occasion  re- 
quired. And  to  have  given  an  instruction 
as  requested  by  the  plaintiff  in  error,  which 
limited  the  duty  of  the  motorman  to  sound- 
ing an  alarm  in  time  for  the  boy  to  get 
off  the  track,  and  to  act  upon  the  presump- 
tkm  that  he  would  do  so  until  he  found 

lies 


it  was  impossible  for  the  plaintiff  to 

hto  foot,  would  have  been  an  unwarrsLted 

charge. 

It  to  further  urged  that  the  court  erred 
in  instructing  the  jury  upon  the  questka 
of  damages.  Upon  thto  point  the  eowt 
said: 

'The  jury  are  instructed  that,  if  they  tad 
a  verdict  for  the  plaintiff,  they  should  rai- 
der a. verdict  in  his  favor  for  such  a  mm 
(not  exceeding  the  amount  claimed  in  the 
declaration)    as,    in    their   judgment,   will 
reasonably  compensate  him  for  the  pain  re- 
sulting from  the  injury  and  from  the  lost 
of  his  leg;  for  the  inconvenience  to  whidi  be 
has  been  put,  and  which  he  will  be  likely  to 
be  put,  during  the  remainder  of  hto  life,  ia 
consequence  of  the  loss  of  his  leg;  for  the 
mental  suffering,  past  and  future,  which  the 
jury  may  find  to  be  the  natural  and  neeee- 
sary  consequence  of  the  loss  of  hto  leg,  aad 
for  such  pecuntory  loss,  as  the  direct  rcs«lt 
of  the  injury,  which  the  jury  may  find  frooi 
the  evidence  that  he  to  reasonably  likely 
to  sustain  hereinafter    in    eonsequenee  of 
hto  being  deprived  of  one  of  hto  legs." 

The  court's  attention  was  not  called  te 
any  particutor  in  which  this  charge,  which 
covers  a  number  of  elements  of  damages, 
was  alleged  to  be  wrong;  only  a  general  ex- 
ception was  taken  to  the  charge  as  given 
in  this  respect.  It  has  been  too  frequently 
held  to  require  the  extended  dtation  td 
cases,  that  an  exception  of  thto  general  char- 
acter will  not  cover  specific  objectioae 
which,  in  fairness  to  the  court,  ought  ta 
have  been  called  to  its  attention,  in  order 
that,  if  necessary,  it  could  correct  or  modify 
them.  A  number  of  the  rules  of  damages 
laid  down  in  thto  charge  were  unquestiott- 
ably  correct;  to  which  no  objection  baa 
been  or  could  be  successfully  made.  Ia 
such  cases  it  is  the  duty  of  the  objecting 
party  to  point  out  specifically  the  part  '  ' 
the  instructions  regarded  as  erroneous.  *Bmi  [tir 
timore  d  P.  R.  Co.  v.  Mackey,  157  U.  S.  li. 
86,  39  L.  ed.  624,  620,  15  Sup.  Ct,  Rep.  491. 

It  is  now  objected  that  to  permit  a  r»> 
oovery  for  a  pecuniary  luss,  as  covered  ia 
the  instructions,  would  allow  the  infant 
plaintiff  to  recover  compensation  for  his 
time  before  as  well  as  after  be  has  reached 
his  majority;  and  that,  during  infannr,  hto 
father  is  entitled  to  recover  any  wages  he 
might  earn.  If  the  defendant  wished  the 
charge  modified  in  this  respect,  he  sbooM 
have  called  the  attention  of  the  court  'ti- 
rectly  to  thto  feature.  The  charge  in  thto 
respect  was  general,  permitting  a  reeoveffy 
for  a  pecuniary  loss  directly  resultaog  tram 
the  injury.  It  would  be  very  unfair  to  the 
trial  court  to  keep  such  an  objfctioa  ia 
abeyance,  a;nd  urge  it  for  the  first  tasM  to 
an  appellate  iribunaL 

tot  V.& 
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Furthermore,  an  objection  is  taken  to  the 
charge  as  to  mental  suffering,  past  and  fu- 
ture. It  is  objected  that  this  instruction 
permits  a  recoyery  for  future  hiuniliation 
and  embarrassment  of  mind  and  feelings 
because  of  the  loss  of  the  leg.  But  we  find 
no  objection  to  the  charge  as  given  in  this 
respect.  The  court  said:  "The  jury  are  to 
consider  mental  suffering,  past  and  future, 
found  to  be  the  necessary  consequence  of  the 
loss  of  his  leg."  Where  such  mental  suf- 
fering is  a  dire^.t  and  necessary  consequence 
of  the  physical  injury,  we  think  the  jury 
may  consider  it.  It  is  not  unlikely  that 
the  court  might  have  given  more  ample 
instruction  in  tiiis  respect,  had  it  been  re- 
quested so  to  do.  But  what  was  said 
limited  the  compensation  to  the  direct  con- 
sequences of  the  physical  injury. 

An  instruction  of  this  character  was  sus- 
tained in  Washington  d  G.  R,  Co,  v.  Har- 
mon, 147  U.  8.  684,  37  L.  ed.  L89,  13  Sup. 
Ct.  Rep.  557.  That  there  might  be  more 
or  less  continuous  mental  suffering  direct- 
ly resulting  from  a  maiming  of  the  plain- 
tiff's person  in  an  injury  of  this  character 
was  probable,  and,  where  the  jury  was  lim- 
ited to  that  which  necessarily  resulted 
from  the  injury,  we  think  there  can  be  no 
valid  objection  or  just  ground  of  complaint. 
Of  a  charge  of  this  character,  in  Kennon  v. 
Gilmer,  131  U.  S.  22,  26,  33  L.  ed.  110,  112, 
0  Sup.  Ct  Beep.  696»  Mr.  Juitke  Qraj. 
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speaking  for  this  court,  said:  *"6ut  the  in- [612] 
struction  given  only  authorized  them,  in 
assessing  damages  for  the  injury  caused  by 
the  defendants  to  the  plaintiff,  to  take  into 
consideration  'his  bodily  and  mental  pain 
and  suffering,  both  taken  together'  ('but  not 
his  mental  pain  alone'),  and  such  as  'in- 
evitably and  necessarily  resulted  from  the 
original  injury.'  The  action  is  for  an  injury 
to  the  person  of  an  intelligent  being,  and 
when  the  injury,  whether  caused  by  wilful- 
ness or  by  negligence,  produces  mental  as 
well  as  bodily  anguish  and  suffering,  inde- 
pendently of  any  extraneous  consideration 
or  cause,  it  is  impossible  to  exclude  the 
mental  suffering  in  estimating  the  extent 
of  the  personal  injury  for  which  compensa- 
tion is  to  be  awarded.  The  instruction  was 
in  accord  with  the  opinions  of  this  court  in 
similar  cases."  We  find  no  error  in  the 
charge  in  this  respect. 

As  to  the  alleged  error  in  charging  the 
jury  that  damages  could  not  be  recovered 
in  excess  of  the  sum  claimed  in  the  decla- 
ration, the  court  was  careful  to  say  to  the 
jury  that  the  sum  claimed  should  not  be 
taken  as  a  criterion  to  act  upon,  but  that  it 
was  only  a  limit,  beyond  which  they  could 
not  go.  We  cannot  see  how  the  plaintiff 
in  error  was  prejudiced  by  this  insUuction. 

The  judgment  of  the  Court  of  Appeals  ie 
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OaSBS  DlSFOflED  OF  WITHOUT  OfIVIOHI. 


^ISHKAH   Boox   CoKPANY,   Appellant,   V. 

United  States.    [No.  253.] 

(See  S.  C.  Reporter's  ed.  613.) 

Appeal  from  the  United  States  Circuit 
[)ourt  of  Appeals  for  the  Ninth  Circuit. 

See  same  case  below,  68  C.  C.  A.  592,  136 
Fed.  42. 

Mr.  Austin  E.  Griffitha  for  appellant. 

Assistant  to  the  Attorney  General  Purdy 
for  appellee. 

May  14,  1906.  Dismissed  for  the  want  of 
jurisdiction.  Haseltine  v.  Central  Nat. 
Bank,  183  U.  S.  130,  46  L.  ed.  117,  22  Sup. 
Dt.  Rep.  49;  Sohlosser  v.  Hemphill,  198  U. 
S.  173,  49  L.  ed.  1000,  25  Sup.  Ct.  Rep.  654; 
United  States  v.  Krall,  174  U.  S.  385,  43  L. 
5d.  1017,  19  Sup.  Ct.  Rep.  712;  MoLish  v. 
Raff,  141  U.  S.  661,  35  L.  ed.  893,  12  Sup. 
Ct.  Rep.  118;  act  Aug.  13,  1888  (25  Stat, 
at  L.  433,  chap.  866,  §  1,  U.  S.  Comp.  Stat. 
1901,  p.  508) ;  United  States  v.  Say  ward, 
160  U.  S,  493,  498,  40  L.  ed.  608,  509,  16 
Sup.  Ct.  Rep.  371. 


W.  E.  Trenohabd  et  al,,  AppeUanUf  v.  F. 
Kell  et  al.    [No.  631.] 
(See  S.  C.  Reporter's  ed.  613.) 
Appeal  from  the  Circuit  Court    of    the 
United  States  for  the  Eastern  District  of 
North  Carolina. 

Messrs.  Williamson  W.  Fuller  and  Her- 
bert Noble  for  appellants. 

Messrs.    F.    H.    Busbee    and    Robert    M. 
Hughes  for  appellees. 

May  14,  1906.  Dismissed  for  the  want  of 
jiirisdiction.  Maynard  v.  Hecht,  151  U.  S. 
324,  38  L.  ed.  179,  14  Sup.  Ct.  Rep.  353; 
<7oZinn  v.  Jacksonville,  158  U.  S.  456,  39 
L.  ed.  1053,  16  Sup.  Ct.  Rep.  866;  The 
Bayonne,  159  U.  S.  687,  40  L.  ed.  306,  16 
Sup.  Ct.  Rep.  185;  United  States  v.  Rider, 
163  U.  S.  132,  139,  41  L.  ed.  101,  104,  16 
Sup.  Ct.  Rep.  983;  Chamberlin  v.  Peoria, 
D.  d  E.  R.  Co.  55  C.  C.  A.  54,  118  Fed.  32, 
and  cases  cited. 
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Intebstatb  CoiooEBOi  CtoioossiON,  AppeH' 
lant,  V.  Lake  Shoes  &  Miohioak  Gbh- 
tral  Railway  Company  et  ol.  [No. 
216.] 

(See  S.  C.  Reporter's  ed.  613.) 
Appeal   from  the   Circuit   Court  of  the 
United  States  for  the  Northern  District  of 
Ohio. 
See  same  case  below,  134  Fed.  d42. 
The  Attorney  General,  Mr.  John  G.  Car- 
lisle, and  Mr.  L.  A.  Shaver  for  appellant. 

Messrs.  Adelbert  Moot,  George  C.  Greene, 
George  W.  Wall,  George  F.  Brotonell,  Fred- 
erick W.  Stevens,  and  Edward  J.  Rich  for 
appellees. 

May  21,  1906.  Decree  affirmed  with  costs 
by  a  divided  court.  Mr.  Justice  Holme* 
took  no  part  in  the  consideration  of  this 
case. 


ToMAs  C.  Gutiebbez  et  al.,  AppellantB,  v. 

Tebbttoby  of  New  Mexico  ea  rel.  Tfoic- 

A8  J.  CUBBAN  et  al.    [No.  249.] 

(See  S.  C.  Reporter's  ed.  614.) 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico. 

See  same  case  below,  on  first  appeal  (N. 
M.)  78  Pac.  139;  on  second  appeal,  79  Pao. 
299. 

Mr.  Wm.  B.  Childers  for  appellants. 

Mr.  Frank  W.  Clancy  for  appellees. 

May  21,  1906.  Dismissed  for  want  of  ju- 
risdiction, on  the  authority  of  Albright  y. 
New  Mexico,  200  U.  S.  9,  ante,  346,  26  Sup. 
Ct.  Rep.  210. 


S.  W.  Tyson  et  al.,  Petitioners,  v,  Frank 
E.  Cbeelman.     [No.  673.] 
(See  S.  C.  Reporter's  ed.  615.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Mr.  Wm.  A.  Gunter  for  petitioners. 
Mr.  Robert  E.  Steiner  for  respondent. 
April  23,  1906.    Denied. 
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SUPREICS  COUBT  OF  THE  UNITED  STATES. 


Oct.  Texm, 


Fiujccisco  DoNES,  Appellant,  v,  Jos£  Ub- 

BUTiA,   Warden    of    the   Penitentiary  of 

Porto  Rico.     [No.  685.] 

(See  S.  C.  Reporter's  ed.  614.) 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Meaara.  Frederic  D.  MoKenney  and  /. 
Bpalding  Flanncry  for  appellant. 

The  Attorney  Oeneral  and  the  Solicitor 
General  for  appellee. 

May  28,  1906.  Final  order  affirmed  with 
costs.  Act  April  12,  1900  (31  Stat,  at  L. 
77,  chap.  191,  §§  15,  33,  34,  35) ;  Ortega  v. 
Lara,  202  U.  S.  339,  ante,  1055,  26  Sup.  Ct. 
Rep.  707 ;  Peres  v.  Fernandez,  202  U.  S,  80, 
ante,  942,  26  Sup.  Ct.  Rep.  561 ;  Porto  Rican 
Laws  &  Code  of  Civ.  Proc.  1904,  pp.  103, 
104,  110;  Ea  parte  Ward,  173  U.  S.  454,  43 
L.  ed.  765,  19  Sup.  Ct  Rep.  459;  United 
States  v.  Bellingham  Bay  Boom  Co,  176  U. 
8.  214,  44  L.  ed.  440,  20  Sup.  Ct  Rep.  343. 


Re   James    Hamilton    Lewis,   Petitioner. 

[No.  — ,  Original.] 

(See  S.  C.  Reporter's  ed.  614.) 

Motion  for  Leave  to  File  a  Petition  for 
m  Writ  of  Certiorari. 

Mr.  Holmes  Conrad  for  petitioner. 

No  opposition. 

May  28,  1906.  Denied.  Jones  ▼.  Monta- 
gue, 194  U.  S.  147,  48  L.  ed.  &13,  24  Sup. 
Ct  Rep.  611;  Security  Mut.  L,  Ins.  Co.  v. 
Prewitt,  200  U.  S.  446,  ante,  545,  26  Sup. 
Ct  Rep.  314;  Mills  v.  Qreen,  159  U.  S.  651, 
40  L.  ed.  293,  16  Sup.  Ct  Rep.  132;  Bes- 
sette V.  W.  B.  Conkey  Co.  194  U.  S,  324, 
48  L.  ed.  997,  24  Sup.  Ct  Rep.  665. 


John    B.   Ellison   et   al..   Petitioners,   v* 

United  States.     [No.  653.] 

(See  S.  C.  Reporter's  ed.  615.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

See  same  case  below,  142  Fed.  732. 

Mr.  Edxjoard  S.  Hatch  for  petitioners. 

The  Attorney  Oeneral  and  the  SoUoitor 
Beneral  for  respondent 

AprU  23,  1906.    Dented. 


J.  W.   Fabbiob,  Petitioner,  «.  Eqxtitablb 
Life  Assubance  Societt  or  the  United 
States.    [No.  680.] 
(See  S.  C.  Reporter's  ed.  615.) 
PeUtion  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
Messrs.  Wm.  L.  Martin  and  Wm,  A.  Oun- 

ter  for  petitioner. 
JfeMft.  Horace  StringfeUow  and  Bobert 

E.  Steiner  for  respondent 
April  23,  1906.    Demiei. 
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John  B.  Mateb  et  aL,  Petitioners,  v.  Uam- 
oabet  H.  Mandeville.  [No.  683.] 
(Se«  S.  C.  Reporter's  ed.  615.) 
Petition  for  a  Writ  of  Certiorari  to  thi 

United  States  Circuit  Court  of  Appeals  for 

the  Ihird  Circuit 
Mr.  A.  B.  Repetto  for  petitionera. 
Mr.  Russell  Duane  for  respondent 
April  23,  1906.    Denied. 


John  Noroate,  Petitioner,  v.  Denyex  k  Vtn 
Gbande  Railboad  Company.     [No.  684.] 
(See  S.  C.  Reporter's  ea.  616.) 
Petition  for  a  Writ  of  Certiorari  to  the 

Uniied  States  Circuit  Court  of  Appeals  for 

ttie  Eighth  Circuit 
See  same  case  below,  141  Fed.  247. 
Mr.  Edward  T.  Fenwick  for  petitioiier. 
Messrs,  Joel  F.  Vaile  and  Henry  A.  DtMs 

for  respondent 
April  23,  1906.    Denied. 


C.  ScHMiTZ,  doing  business  as  Kurti,  St» 
boeck  &  Co.,  Petitioner,  v.  United  States. 

[No.  686.] 

(See  S.  C.  Reporter's  ed.  616.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Albert  H.  Washburn  for  petitioiMr. 

The  Attorney  Oeneral  and  the  SoHeitor 
Oeneral  tor  respondent 

April  23,  1906.    Denied. 


Fields  S.  Pendleton,  Petitioner,  v.  Ooh 

tbal  Railboad  of   New  Jebsbt.    [Kti 

688.] 

(See  S.  C.  Reporter's  ed.  616.) 

Petition  for  a  Writ  of  Certiorari  to  tkt 
Lnited  States  Circuit  Court  of  Appeals  lor 
the  First  Circuiu 

See  same  case  below,  143  Fed.  942. 

Jfr.  B.  E.  Blodgett  tot  petitioner. 

Messrs.  James  J.  Macklin,  LaRoy  & 
Gove,  and  Bdward  S,  Dodge  for  respoad* 
ent 

April  23,  1906.    Demied. 


Philadelphia  4  Rbadino  Railway  Om- 
PANT,  Lessee,  etc.,  Petitioners,  v.  Bbkja- 
Mnf  D.  Welch,  Master,  etc  et  si.  [N4 
675.] 

(See  8.  C.  Reporter's  ed.  616.) 
Petition  for  a  Writ  of  Certiorari  to  tlw 

United    States    Circuit    Court    of    Appeals 

for  the  Third  Circuit 

See  same  ease  below,  143  Fed.  468. 
Mr.  John  O.  Lamb  for  petitioners 
No  opposition. 
April  30,  1906.    Dmtied. 
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Memorandum  Cases. 
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Olin    J.   Garlock    et    ol.,  Petitioners,    v. 

James  Bennett  Fobstth.    [No.  679.] 

(See   S.   C.   Reporter's   ed.   617.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  142  Fed.  461. 

Mr.  W.  K.  Richardson  for  petitioners. 

Mr.  Elmer  P.  Howe  for  respondent. 

April  30,  1906.    Denied, 


Sbmet-Solvat  Company,  Petitioner,  v.  John 

P.  Wilcox.    [No.  681.] 

(See  S.  C.  Reporter's  ed.   617.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  143  Fed.  839. 

Messrs.  8.  H.  Holding  and  W.  S.  Dalzell 
for  petitioner. 

No  opposition. 

April  30,  1906.    Dented. 


Chablbs  Ksellt,  Petitioner,  v.  Amebioan 
Babk  "Kenilwobth,"  etc.     [No.  682.] 
(See  S.   C.   Reporter's   ed.   617.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

See  same  case  below,  144  Fed.  376. 
Mr.  J.  H.  Brinton  for  petitioner. 
No  opposition. 
April  30,  1900.    Denied. 


AucE  E.  Van  Epps  as  Administratrix,  etc., 
Petitioner,  v.  United  Box  Boabd  k  Papeb 
Company.     [No.  692.] 
(See  S.   C.   Reporter's   ed.   617.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  143  Fed.  869. 
Mr.  Edivin  H.  Risley  for  petitioner. 
Messrs.  Francis  T.  Chambers  and  John  0. 

Pennie  for  respondent. 
April  30,  1906.    Denied. 


Goat  &  Sheep  Skin  Impobt  Co.  Petitioner, 
V.  United  States.     [No.  704.] 
(See  S.  C.  Reporter's  ed.  618.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Mr.  Edward  8.  Hatch  for  petitioner. 
T^  Attorney  General  and  the  SoHoitor 

General  for  respondent. 
April  30,  1906.    Qranted, 

f02  U.  S. 


Cabteb,  Webster,  &  Company,  Petitioner, 

V.  United  States.    [No.  699.] 

(See  S.   C.  Reporter's  ed.   617.) 

Petition  for  a  Writ  of  (Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  143  Fed.  25G. 

Mr.  Edward  8.  Hatch  for  petitioner. 

The  Attorney  General  and  the  Solioitor 
General  for  respondent. 

April  30,  1906.    Denied. 


Amanda  S.  Whtttield  et  al,  Petitioners,  v. 
iETNA  Lite  Ins.  Co.     [No.  701.] 
(See  S.  C.  Reporter's  ed.  618.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Messrs.  Frank  Hagerman  and  H.  8.  Ha^ 

ley  for  petitioners. 
No  brief  in  opposition. 
April  30«  1900.     Granted. 


OxFOBD  &  Coast  Line  Railboad  Company^ 
Petitioner,  v.  Union  Bank  of  Richmond, 
ViBGiNiA.     [Nos.  705,  706.] 
(See  S.  C.  Reporter's  ed.  618.) 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Cburt  of  Appeals  for 

the  Fourth  Circuit. 
See  same  case  below,  143  Fed.  193. 
Mr.  Thomas  B.  Womack  for  petitioner. 
No  opposition. 
April  30,  1906.    Denied. 


William  E.  Babbeb,  Claimant,  etc.,  PetU 
tioner,  v.  Bebnabd  Guinan.     [No.  710.] 
(See  S.  C.  Reporter's  ed.  618.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Messrs.  James  J.  Macklin  and  LaRoy  A. 

Gove  for  petitioner. 
No  opposition. 
April  30, 1906.    Denied. 


William  E.  Babbeb,  Claimant,  etc.,  Peti- 
tioner, V.  MiOHAEL  F.  KiLFOYLE.  [No. 
711.] 

(See  S.  C.  Reporter's  ed.  618.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  James  J.  Macklin  and  LaRoy  8. 
Gove  for  petitioner. 

No  opposition. 

AprU  80,  1906.    Denied. 
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Oct.  Toil, 


Henbt  E.  Fkankenbebo  Oo.,  Petitioner,  o. 
United  States.     [No.  698.] 
(See  S.  C.  Reporter's  ed.  619.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  Frederick  W.  Brooke  for  petitioner. 
The  Attorney  General  and  the  Solicitor 

Cfeneral  for  respondent. 
April  30, 1906.    Qranted. 


United  States,  Petitioner,  v.  G.  Falk  & 
Bbotheb.     [No.  702.] 
(See  S.  C.  Reporter's  ed.  619.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

The  Attorney  General  and  the  Solicitor 

General  for  petitioner. 
Meeara,  Edward  S.  Hatch  and  J.  8,  Tomp- 

kina  for  respondents. 
April  30, 1906.    Granted. 


Ck)ODYEAB  Shoe  Maohinebt  Company  of 
Portland,  Maine,  Petitioner,  v.  Chris- 
tian Danoel  et  al.,  Administrators,  etc 
[No.  643.] 

(See  S.  C.  Reporter's  ed.  619.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  144  Fed.  679. 
Ueaara.  Edwarda  H.  Childa  and    L.    D. 

Brandeia  for  petitioner. 

Meaara,  J.  Philip  Berg  and  Roger  Foater 

for  respondents. 
May  14,  1906.    Denied. 


Metropolitan  Lifb  Insurance  Company, 
Petitioner ,  v.  Camilla  B.  Talbott,  Admin- 
istratrix, etc.     [No.  700.] 
(See  S.  C.  Reporter's  ed.  619.) 

•  Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

See  same  case  below,  142  Fed.  694. 
Mr.  Maurice  E.  Locke  for  petitioner. 
No  opposition. 
May  14,  1906.    Denied. 


Albert  H.  Brown   et  al.,  Petitionera,  v. 

United  States.     [No.  716.] 

(See  S.  C.  Reporter's  ed.  620.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  143  Fed.  60. 

Mr.  W.  F.  Rigga  for  petitioners. 

The  Attorney  General  and  the  BoUoitor 
General  for  respondent. 

May  14,  1906.    Denied. 
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Charles  M.  Newton,  Receiver,  etc,  et  el, 
Petitionera,  v.  Choctaw  &  Memphis  Rul- 
road  Company  et  al.     [No.  723.] 
(See  S.  C.  Reporter's  ed.  620.) 
Petition  for  a  Writ  of  Certiorari  to  te 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  140  Fed.  225. 
Meaara.  U.  M.  Roae,  John  McClure,  G.  B. 

Roae,  and  W.  E.  Hemingtoay  for  petitionen. 
Meaara.  W.  F.  Evana,  John  M.  Moore,  and 

M.  A.  Low,  for  respondents. 
May  14,  1906.    Denied. 


Louis  A.  C^ella  et  al.,  Petitionera,  v.  James 

Brown  et  al.     [No.  726.] 

(See  S.  C.  Reporter's  ed.  620.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  144  Fed.  742. 

Meaara.  Henry  W.  Bond  and  Wm.  0.  Meit' 
ahall  for  petitioners. 

No  opposition. 

May  14,  1906.    Denied. 


Mrs.  Mary  Jones,  Petitioner,  v.  Souther* 
Pacific  Company.    [No.  726.] 
(See  S.  C.  Reporter's  ed.  620.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Ciicuit  Cofirt  of  Appeals  for 

the  Fifth  Circuit 

See  same  case  below,  144  Fed.  973. 
Meaara.  E.  Howard  MoCaUb  and  E.  Bo$h 

ard  McCaleb,  Jr.,  for  petitioner. 
No  opposition. 
May  14,  1906.    Denied. 


Cheniebe  Land  &  Lumbeb  Company,  Peti' 

tioner,    v.    Suqab    Bbothees    Compant, 

Limited,  et  al.    [No.  728.]. 

(See  S.  C.  Reporter's  ed.  620.) 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Ourt  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  Allan  Sholara  for  petitioner. 

No  opposition. 

May  14,  1906.    Denied. 


Westebn  Assubance  Company  or  Toioif- 
to,  Canada,  Petitioner,  v.  Morgan  Cm 
Impbovement  Company,  Limited.  [No. 
733.] 

(See  S.  C.  Reporter's  ed.  621.) 
Petition  for  a  Writ  of  Certiorari  to  tht 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuft. 

Mr.  Lamar  C.  Quintero  for  petitioner. 

No  opposition. 

May  14,  1906.    Denied.. 

20S  U.  fc 
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JJCNBY  B.  F.  Macfabland  et  al,,  etc,,  Peti- 

tionera,  r.  Le  Rot  D.  Walter  et  al,    [No. 

727.] 

(See  S.  C.  Reporter's  ed.  621.) 

Petition  for  a  Writ  of  Certiorari  to  the 
>>urt  .of  Appeals  of  the  District  of  Coluin- 
>ia. 

See  same  case  below,  27  App.  D.  C.  182; 
>n  rehearing,  27  App.  D.  C  187. 

Mr,  Edward  H,  Thomas  for  petitioners. 

No  opposition. 

May  21,  1906.    Denied, 


EIenby  p.  Dodge  et  al,.  Petitioners,  v,  Wood- 
vnxE  White  Lno;  Company.    [No.  736.] 
(See  S.  C.  Reporter's  ed.  621.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Mr.  Wm,  W,  Dodge  for  petitioners. 

No  opposition. 

May  21,  1906.    Denied. 


Gbeat  Westebn  Natural  Gas  k  On.  Com- 
pany et  al..  Petitioners,  v,  Leo  Oppen- 
hetmeb,  Receiver,  etc.     [No.  740.] 
(See  S.  C.  Reporter's  ed.  621.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  139  Fed.  546. 
Mr,  Wm,  H,  Button  for  petitioners. 
Mr.  Ahram  1.  Elkus  for  respondent. 
May  21,  1906.    Denied, 


William  A.  Fobce,  Petitioner,  v,  Sawyeb- 

Boss  Manufaotubino  Company    et    al, 

[No.  742.] 

(See  S.  C.  Reporter's  ed.  621.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tlie  Second  Circuit. 

See  same  case  below,  143  Fed.  894. 

Messrs,  Wm.  E.  Warland  and  Henry 
Schreiter  for  petitioner. 

Mr,  H,  Albertus  West  for  respondents. 

May  21,  1906.    Denied. 


Brie  Railboad  Company,  Claimant,  etc..  Pe- 
titioner, V.  PENNSYLVANIA  RAILBOAD  COM- 
PANY et  al.    [No.  749.] 
(See  S.  C.  Reporter's  ed.  622.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  Herbert  Oreen  for  petitioner. 
Messrs.  Chas,  8.  Haight  and  Henry  Oal^ 

Jtraith  Waird  for  respondents. 
May  21,  1906.    Denied. 

202  U.  S. 


Maby  V,  Cobtelyou  et  al..  Petitioners,  v. 

Chables    Eneu    Johnson  '&,    Co.     [No. 

750.] 

(See  S.  C.  Jteporter's  ed.  622.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr,  Edmund  Wetmore  for  petitioners. 

Mr,  Francis  T.  Chambers  for  respondents. 

May  21,  1906.    CHranted, 


Geoboe  Deslions  et  al.,  Petitionere,  v.  La 

COMPAQNIE   GENEBALE   TBANSATLANTIQXTE, 

ETC.     [No.  751.] 

(See  S.  C.  Reporter's  ed.  622.) 

Petition  for  a  Writ  of  Certiorari  to. the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Robert  D.  Benedict,  A.  Gordon 
Murray,  and  Joseph  H.  Choate  for  peti- 
tioners. 

Mr,  Edward  K.  Jones  for  respondent. 

May  21,  1906.    Oranted. 


Dene   Steamshipping    Company,  Limited, 
Petitioner,    v.    Tweedie    Tbadino    Com- 
pany.    [No.  752.] 
(See  S.  C.  Reporter's  ed.  622.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

tlie  Second  Circuit. 

See  same  case  below,  143  Fed.  854. 
Messrs.  J.   Parker  Kirlin  and  Chas.  R, 

Hickom  for  petitioner. 

Mr.  Chas  8.  Haight  for  respondent. 
May  21,  1906.    Denied. 


Ibonolad  Manufaotubino  Company,  Peti- 
tioner,  v.  Gbange  County  Milk  Asso- 
ciation [No.  753] ;  Ibonolad  Manufao- 
tubino Company,  Petitioner,  v,  Daiby- 
men's  Manufaotubino  Company  [No. 
754].. 

(See  S.  C.  Reporter's  ed.  623.) 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  143  Fed.  512. 
Mr.  Andrew  Foulds,  Jr.,  for  petitioner.* 
Messrs.  Henry  D.  Williams  and  Richard 

L.  Sweezy  for  respondents. 
May  21,  1906.    Denied. 
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Mabcus  K.  Bittebman  et  aZ.«  Petitioners, 
V,    Louisville   £   Nashville   Railboad 
Company.     [No.  765.] 
(See  S.  C.  Reporter's  ed.  023.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  App^s  for 

the  Fifth  Circuit.* 

Messrs,  Louis  Marshall,  H,  L.   Laaarus, 

and  M,  Rosenthal  for  petitioners. 

Messrs.  Oeorge  Denegre  and  Joseph  Paa- 

ton  Blair  for  respondent 
May  21, 1906.    Granted. ' 


WiLLiAic  T.  Wagooneb    et  al,,  Petitioners, 
V.  Bank  of  Ahebioa  et  al,    [No.  606.] 
(See  S.  C.  Reporter's  eo.  623.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

See  same  case  below,  143  Fed.  53. 
Mr.  W.  0.  Davis  for  petitioners. 
Mr,  Ben  M.  Terrell  for  respondents. 
May  28«  1906.    Denied, 


Dbake    t    Stratton    Compant,    Ldoted, 

Plaintiff  in  Error,  v.  John  Manwabing. 

[No.  231.] 

(See  S.  C.  Reporter's  ed.  624.) 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

See  same  case  below,  93  Minn.  497,  102 
N.  W.  1134. 

Mr.  Thomas  J.  Davis  for  plaintiff  in 
error. 

Mr.  Roger  8.  Pou>ell  for  defendant  in 
error. 

April  IB,  1906.  Dismissed,  per  stipula- 
tion. 


Mabt  Josephine  Soanneix  et  al..  Plaintiffs 

in  Error,  v.  Cote  Blanche  Compant  et  al. 

[No.  243.] 

(See  S.  C.  Reporter's  ed.  624.) 

In  Error  to  the  Supreme  Court'  of  the 
State  of  Louisiana. 

See  same  case  below,  114  La.  385,  38  So. 
279. 

Mr.  Branch  K.  Miller  for  plaintiffs  in 
error. 

Messrs.  Alea.  Porter  Morse,  M.  J.  Foster, 
and  C.  R.  Beattie  for  defendants  in  error. 

April    18,    1906.    Dismissed   with    cotU, 

Sursuant  to  the  Tenth  Ruls. 
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OzAN    LUMBEB    Co.,    Petitioner,    v.   Vnm 
County  National  Bank.     [No.  76L) 
(See  S.  C.  Reporter's  ed.  623.) 
Petition  for  a  Writ  of  Certiorari  to  tht 

United    States    Circuit    Court    of   Appesk 

for  the  Eighth  Circuit. 

Messrs.  U.  M.  Rose  and  T.  C.  McRas  for 

petitioner. 

Mr.  Morris  M.  Oohn  for  respondent. 
May  28,  i906.     Granted. 


GeOBOETOWN     &     l^NNALLTTOWN     RaXLWAT 

Compant  of  the  Distbict  of  Coilumb^ 

Plaintiff  in  Error,  v.  ^Elizabeth  B.  Smxti, 

Administratrix,  etc.     [No.  257.] 

(•dee  S.  C.  Reporter's  ed.  624.) 

In  Error  to  the  Court  of  Appeals  of  the 

District  of  Columbia. 
See  same  case  below,  25  App.  D.  C.  259. 
Mr.  J.  J.  Darlington  for  plaintiff  in  errofr. 
No  appearance  for  defendant  in  error. 
April  23,  1906.    Dismissed  with  costs,  em 

motion  of  counsel  for  the  plaintiff  in  error. 


Fbanoisoo  Rivera  alias  Pancheto,  Appel' 
lant,  V.  J06t  Ubbutia,  Warden,  etc  [No. 
768.] 

(8ee  S.  C.  Reporter's  ed.  624.) 
Appeal  from  the  Supreme  Court  of  Porte 

Rico. 

The  Attorney  General  and  the  Solieiter 

General  for  appellee. 
May  28,   1906.     Docketed  and  dismissed 

with  costs,  on  motion  of  if r.  BoUeitor 

eral  Hoyt  for  the  appell< 


Wabash  Railboad  0>icpant,  PlainHf  <• 
Error,  v.  James  Hendbxx     [No.  94.] 
Wabash  Railboad  Company,  Plaintif  4m 
Error,  v.  S.  M.  Rice.     [No.  96.] 
In  Error  to  the  St  Louis  Court  of  Ap- 
peals, State  of  Missouri. 
Mr.  W.  H.  Blodgett  for  plaintiff  in  error. 
No  appearance  for  defendants  in  error. 
October  10,  1905.     Dismissed  with  eoiti, 
on  motion  of  counsel  for  the  plaintiff  is  eh 
ror. 


Bainbbidob  W.  Bubdiok,  Petitioner,  «.WBr 
LiAM  DnxoN  et  al.    [No.  647.] 
Petition  for  a  Writ  of  Certiorari  to  tki 

United  States  Circuit  Court  of  Appeals  lor 

the  First  Circuit 

Mr,  Belden  Bacon  for  petitioner. 

Mr.  Henry  V.  Cunmingham  in  oppoeitit& 

April  30,  1906.    Denied, 

sot  ir.ti 


APPENDIX  L 


^npvmLt  ^onvt  of  t\u  WuxM  states* 


OCTOBBB  TmBM,  IMii 


OEDER 

Orderad:  Tliat  goieral  order  in  bankruptcj  No.  S5  bo  amended  by  adding  tte 
following  sentence  to  subdivision  4:  He  mav  also,  pending  such  proceedings,  botb 
In  voluntary  and  involuntary  cases,  order  tne  commissions  of  referees  and  trustees 
to  be  paid  immediately  after  such  commissions  aoorue  and  are  earned. 

Dtcember,  11,  190Sm 


APPENDIX  IL 


Sinpvm^t  ®0tirt  of  tlx«  tttnitjed  ^tales^ 


OcTOBBB  Tbbk,  1906. 


OEDER 

It  is  ordered  by  the  court  that  paragraph  4  of  rule  9  be,  and  the  same  is  berebyy 
amended  so  as  to  read  as  follows :  4.  In  all  cases  where  the  period  of  thirty,  days  is 
mentioned  in  rule  8,  it  shall  be  extended  to  sixty  days  in  writs  of  error  and  appeals 
from  California,  Oregon,  Nevada.  Washington,  New  Mexico,  Utah,  Arizona.  Montana, 
Wyoming,  North  Dakota,  South  Dakota,  Alaska,  Idaho,  Hawaii,  and  Porto  Rioo,  and  to 
one  hundred  and  twenty  days  from  the  Philippine  Islands. 

January  29,  1906. 


APPENDIX  HL 


^npvtmz  Court  of  tht  WLniUA  ^tatje& 


OOTOBEB  TbBM,   1005. 


OEDER 

The  Reporter  baving  represented  that  owing  to  the  number  of  decisions  at  tte  pT»> 
ent  term  it  would  be  impracticable  to  put  the  reports  in  one  volume,  it  is  therefore  nov 
here  ordered  that  he  publish  an  additional  volume  in  this  year  poxBuant  to  section  181 
of  the  Revised  Statutes. 

March  5,  1906. 


APPENDIX  IV. 


^npvtmt  Court  of  the  MniUH  ^taties. 


OoTOBBB  Tbbm,  1908. 


ORHER. 

It  is  now  here  ordered  by  the  court  that  all  the  caste  on  the  dodtei  not  decided  sad  sB 
the  other  business  of  the  term  not  disposed  of  be,  and  the  same  art  harebj,  oootiBysd 
until  the  next  term. 

Maij  28,  1906. 
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APPENDIX  V. 


S^n^tmt  Cxrurt  of  thz  WimU&  states* 


OOTOBBR  TbRK,  IMS. 


OBDER. 

It  is  ordered  that  the  following  correspondence  he  spread  upon  the  record  t 

Supreme  Court  of  the  United  States, 

May  28,  1906. 
Dear  Brother  Brown: — 

We  cannot  allow  your  active  participation  in  the  work  of  the  court  to  terminate  with 
the  adjournment  of  to-day  without  the  expression  of  our  sincere  regret. 

You  came  here  with  high  reputation,  justly  deserved  by  a  distinguished  career  of 
many  years  as  a  district  judge  of  the  United  States,  to  which  you  have  added  in  the 
fruits  of  over  fifteen  years  of  eminent  judicial  labors  in  this  place. 

Of  those  who  were  on  this  bench  when  you  took  your  seat,  Bradley,  and  Lamar,  and 
Blatchford,  and  Field,  and  Gray  have  passed  on,  and  you  have  witnessed  the  coming  and 
the  going  of  Shiras  and  Jackson,  one  of  whom  happily  survives. 

In  a  certain  sense,  what  shadows  we  are,  and  what  shadows  we  pursue,  but  not  in 
every  sense;  for  what  has  been  worthily  accomplished  will  still  live,  and  the  memory  of 
the  just  judge  will  not  perish. 

We  assure  you  that  those  of  us  who  have  been  longest  with  you,  as  well  as  those  of 
a  briefer  association,  alike  concur  in  that  affectionate  regard  and  that  deep  respect 
which  your  amiable  disposition  and  the  great  assistance  in  the  administration  of  justice 
which  your  experience,  learning,*  and  ability  have  enabled  you  to  render,  have  inspired. 
We  hope  that  the  light  which  has  come  to  pass  at  the  evening- time  of  a  well-spent  life 
may  long  shine  upon  you,  and  that  our  fraternal  intercourse  may  be  continued  for 
many  yean.  Yeiy  cordially  yours, 

Melville  W.  Fuller, 
John  M.  Harlan, 
David  J.  Brewer, 
E.  D.  White, 
R.  W.   Peckham, 
Joseph  McKenna, 
Oliver  Wendall  Holmes, 
William  R.  Day. 

Supreme  Court  of  the  United  States, 

Washington,  D.  C,  May  28,  1906. 
My  Dear  Brethren;^ 

I  thank  you  for  your  graceful  and  generous  expressions  of  esteem.  One  of  the  most 
delightful  experiences  of  mv  life  has  been  the  cultivation  of  the  friendly  companionships 
of  the  last  fifteen  years,  which  I  would  gladly  continue,  were  it  not  that  impaired  eye- 
sight and  the  inertia  which  comes  with  three  score  and  ten  admonish  me  that  my  duty 
to  the  country,  to  you,  and  to  myself  demands  a  relinquishment  of  the  burden  I  have 
borne  for  thirty-one  years,  half  of  which  have  been  spent  in  your  company.  While  my 
resignation  necessitates  a  severance  of  our  official  relations,  I  hope  these  relations  may 
continue  socially  so  long  as  our  lives  are  spared  to  us. 

I  rejoice  that  I  am  leaving  the  court  at  a  time  when  it  has  never  stood  higher  in  the 
estimation  of  the  people,  nor  when  more  important  cases  have  been,  and  still  are  being, 
presented  for  its  consideration.  The  antagonisms,  sometimes  almost  fierce,  which  were 
developed  during  the  earliest  decades  of  its  history,  and  at  one  time  threatened  to 
impair  its  usefulness,  are  happily  forgotten;  and  the  now  universal  acquiescence  in  its 
decisions,  though  sometimes  reached  by  a  bare  majority  of  its  members,  is  a  magnilcent 
tribute  to  that  respect  for  the  law  inherent  in  the  Anglo-Saxon  race,  and  contains  within 
itself  the,  strongest  assurance  of  the  stability  of  our  institutions.  The  servicer  rendered 
by  the  Supreme  Court  in  this  connection  have  been  of  incalculable  value. 

Again  thanking  you  for  your  kindly  interest  in  mj  welfare,  I  remain,  with  profound 
TCspect,  Most  sincerely  yours, 

Henry  B«  Brown. 

Matf  28, 190$. 
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Sfupxtmz  (S^onvt  of  tht  WiniUA  J^tates. 


OBDER 

Chief  Jusiiee's  Ghmmbm. 

By  reason  of  a  Taeaney  oocaniiig  on  the  final  adjournment  of  the  October  Term,  ▲.  ii 
1006,  a  nflfw  allotment  havinff  become  necessary  in  vacation: 

It  is  Ordered,  That  the  following  allotment  be  made  of  the  Chief  Justice  and  Attftfiatt 
Jnstices  of  this  Court  among  the  Circuits,  agreeably  to  the  act  of  Congress  in  sadi  saa 
made  and  provided,  and  that  such  allotment  be  entered  of  record,  vuu: 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Associate  Justice; 

For  the  Second  Circuit,  Rufus  W.  Peckham,  Associate  Justice; 

For  the  Third  Circuit,  Edward  D.  White,  Associate  Justice; 

For  the  Fourth  Circuit,  Melville  W.  Fuller,  Chief  Justice; 

For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justice; 

For  the  Sixth  Circuit  John  M.  Harlan,  Associate  Justice; 

For  the  Seventh  Circuit,  ^^lliam  R.  Day,  Associate  Justice; 

For  the  F^hth  Circuit,  David  J.  Brewer, 'Associate  Justice; 

For  the  Ninth  Circuity  Joseph  McKennii  Associate  Justice. 
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GENERAL  INDEX 


TO  THB 


FOUR  YOLUMES  OONTAHSTED  IN  THIS  BOOK, 

199,  200,  201,  202. 

OCTOBER  TERM,  1905. 


ABANBONMENT. 

Effec^  of,  on  Contract  of  Affreightment, 
see  Shipping. 

ACCOUNTING. 

Case    for    Accounting    m    Equity,   see 

Equity,  4. 
Accounting  for  Royalties  under  Sale  of 

Invention,   see   Refebencb. 
By  Trustees,  see  Tbusts,  3. 


ACQUIESCENCE. 

In     Boundary     between     States, 

BOXTNDABIES,  6- 


see 


ACTION. 

Remedy  for  Wrongful  Attachment  in 
Porto  Rico,  see  Attachment. 

Joinder  of  New  Party  by  Amendment, 
see  Pasties. 

Venue,  see  Venub. 

admhialtt. 

The  remedy  in  personam  given  by  general 
admiralty  rule  No.  19  ''against  the  party  at 
whose  request,  and  for  whose  benefit,  the 
salvage  services  have  *been  performed,"  is 
not  confined  to  the  l^^l  owner  of  the  prop- 
erty saved,  but  extends  to  one  who  had  a 
direct  pecuniary  interest  in  such  property. 
United  States  v.  Cornell  Steamboat  Co.    987 

ADULTERY. 

Sufficiency  of  Evidence  to  Establish,  see 
Evidence,  8. 

ADVERSE  POSSESSION. 

Statute  Granting  Title  by  Adverse  Pos- 
session as  Affording  Due  Process 
of  Law,  see  Constitutional  Law, 
19,  20. 

Effect  of  Proceedings  in  Partition,  see 
Pabtition. 


wild  land  before  the  passage  of  Me.  Pub. 
Laws  1895,  chap.  162,  would  not  bar  a  suit 
by  the  former  owner  to  recover  possession, 
under  the  provision  of  that  act  barring 
such  actions  "unless  brought  within  said 
twenty  years,  or  before  January  1,  1900," 
if  such  adverse  possession  did  not  continue 
for  the  five  years  following  the  passage  of 
that  act.    Soper  v.  Lawrence  Bros.  Co.  788 

2.  The  two  years'  limitation  prescribed 
by  Ariz.  Rev.  Stat  1887,  V  2301,  re-enacted 
as  Ariz.  Rev.  Stat  1901,  V  2U41,  for  suiU 
to  recover  real  property  from  one  claiming 
by  possession  only,  in  which  defendant  is 
not  required  to  show  title  or  color  of  title 
us  against  plaintiff  who  shows  no  better 
right,  is  not  applicable  to  an  action  by  one 
claiming  the  title  as  grantee  of  the  railroad 
company  to  land  within  the  place  limits  of 
the  grant  made  by  the  act  of  July  27,  1866 
(14  Stat,  at  L.  292,  chap.  278).  to  the  At- 
lantic &  Pacific  Railroad  Company.  How- 
ard v.  Perrin,  374 

3.  The  limitation  of  ten  years  prescribed 
by  Ariz.  Rev.  Stat.  1J)01,  H  2938,  for  actions 
to  recover  lands  adversely  held,  has  no  ap- 
plication to  such  an  action  brought  between 
the  date  When  such  stiituie  was  enacted  and 
the  date  when,  by  its  terms,  the  revision  of 
the  statutes  was  to  take  effect.  Herrick  v. 
Boquillas  Land  &  C.  Co.  388 

AFFREIGHTMENT. 

Effect  of  Abandonment  on  Contract  of, 
see  Shipping. 

ALASKA. 

Rights  of  Settlers  on  Public  Lands  in 
Alaska,  see  Pubuo  Lands,  1-3. 

ALIENS. 

Removal   of  Cause  by  Alien   Nonresi- 
dent, see  Removal  of  Causes,  1. 


1.  Twenty    years'    adverse   possession   of       The  second  hearing  before  a  board  of  spe- 
U.  S..  Book  50.  74  1181 
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cfal  inquiry,  as  a  result  of  which  a  deporta- 
tion of  certiin  British  aliens  was  ordered, 
could  be  dir2cted  by  tlje  Secretary  of  Com- 
merce and  Labor,  acting  under  the  author- 
ity conferred  upon  him  by  the  act  of  March 
3,  1903  (32  Stat  at  L*  1213,  U.  S.  Gomp. 
Stet  Supp.  1905,  p.  284),  {  21,  to  deport, 
within  three  years  after  landing  or  entry, 
an  alien  found  to  be  unlawfully  within  the 
United  States,  although  the  first  decision  of 
the  board  of  inquiry,  at  the  time  of  landing, 
was  unanimously  in  favor  of  the  immi- 
grants, and  such  decision  is,  by  the  express 
provisions  of  §  25,  declared  to  be  final. 
Pearson  v.  Williams,  1029 


AIXOTMENT. 

Of  Justices  among  Circuits. 
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AMENDMENT. 

Of    Relocation    of    Mining    Claim,  see 

Mnnss,  3. 
Joinder  of  New  Party  by  Amendment, 

see  Pabtiks. 
Traverse  of  Amended  Declaration,  tee 

Pleading,  2. 
Of  Statute,  see  Statutes,  10. 

AMOUNT  IN  DISPITTE. 

*  As  Controlling  Appellate  Jurisdiction, 
see  Appeal  and  Eebob,  9,  14,  15. 

As  Sustaining  Appeal  to  Supreme  Court 
from  Judgment  of  Supreme  Court 
of  Philippine  Islands,  see  Appeal 
AND  Ebbob,  17. 

As  Conferring  Original  Jurisdiction, 
see  CouBTS,  22. 

ANCIENT  DOCUMENTS. 

Admissibility  of,  see  Evidenob,  4. 

ANCHXABT  JUBISDICTION. 

See  CouBTs,  20,  21. 

APPEAI.  AND  EBBOB. 

L  Appellate  Jubisdigtion   Genbballt. 
'  a.  Mode  of  Review, 
b.  Finality  of  DeoisUm, 

n.  JUBISDICnON  OF   SUPBEME  COUBT. 

a.  Over  Federal  Courts, 

b.  Over  State  Courts, 

m.  Pboceedinos  to  Tbansfeb  Cause. 

IV.  The  Reoobd. 
V.  Objections  and  Exceptions. 

VI.  Heabino  and  Detebionation. 
Vn.  Judgment. 

L  Appellate  Jubisdiction  Geneballt. 

a.  Mode  of  Review, 

Due  process  of  Law  in  Providing  for  Ap- 
pellate Review  in  Criminal  Cases, 
Constitutional  Law,  39. 
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Certiorari  as  Substitnte  for  Writ  of  Error* 

see  Cebtiobabi. 
Habeas  Corpus  as  Substitute  for  Writ  of 

Error,  see  Habeas  Cobpus,  1-3. 

1.  Writ  of  error,  and  not  appeal,  is  the 
proper  method  of  obtaining  a  review  in  tb» 
Supreme  Court  of  the  United  States  of  a 
judgment  of  the  Oklahoma  supreme  ooort^ 
affirming  a  judgment  of  the  trial  court,  ia 
an  action  on  a  contract,  tried  by  the  court 
without  a  jury.    Guss  v.  Nelson,  48t 

b.  Finality  of  Decieum, 

2.  A  decree  of  the  court  of  appeals  of  th» 
District  of  Columbia,  although  involving  » 
decision  upon  the  merits  of  the  case,  is  not 
final  for  the  purpose  of  an  appeal  to  th* 
Supreme  Court  of  the  United  States,  wherr 
it  contemplates  and  requires  further  pro- 
ceedings not  inconsistent  with  its  opinion. 
Clark  V.  Roller,  300 

3.  A  decree  confirming  the  report  of  com- 
missioners  appointed  in  a  partition  suit  is 
not  final  for  the  purpose  of  appeal,  where 
the  plan  adopted  was  dependent  upon  a 
sale  of  a  part  of  t^e  property,  whidi  had 
not  taken  place,  and  which  required  the  con- 
firmation of  the  court.  Id. 

4.  The  exception  to  the  rule  that  only 
final  decrees  are  appealable,  which  the  act 
of  March  3,  1891  (26  Stat  at  L.  826,  chap. 
517,  U.  S.  Comp.  Stat  1901,  p.  547),  S  7,  as 
amended  by  the  acts  of  February  18,  1895* 
(28  Stat  at  L.  666,  chap.  96),  and  June  6, 
1900  (31  Stat  at  L.  660,  chap.  803,  U.  & 
Comp.  Stat  1901,  p.  660),  makes  in  favor  of 
appeals  to  the  circuit  courts  of  appeals  froa 
interlocutory  orders  or  decrees  of  distrki 
or  circuit  courts  granting  an  injunetioa* 
does  not  authorize  a  cross  appeal  by  com- 
plainants from  a  decree  in  a  patent  infringe- 
ment suit,  which,  in  addition  to  granting 
an  injunction  as  to  the  claims  of  the  patent 
held  to  be  infringed,  and  sending  the  canst 
to  a  master  for  an  accounting,  dismissed 
the  bill  as  to  the  claims  held  invalid  and 
those  found  not  to  be  infringed.  Ex  parts 
National  Enameling  &  Stamping  Co.  707 
Ex  parte  Automatic  Switch  Co.  7  It 

5.  A  decree  in  a  patent  infringemoit  salt 
against  a  single  defendant,  which,  in  addi- 
tion to  granting  an  injunction  as  to  the 
claims  of  the  patent  held  to  be  infrinfed* 
and  sending  the  cause  to  a  master  for  aa 
accounting,  dismissed  the  bill  as  to  the 
claims  held  invalid  and  those  found  Dot  Is 
be  infringed,  is  not  *a  to  such  dismissal, 
a  final  decree  from  which  complainants  oaa 
appeal.  Id. 

6.  Orders  of  a  Federal  circuit  court  dl- 
rooting  witnesses  to  answer  the  qucsttoas 

199»  800^  801.  80S  V.  & 
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to  them,  and  produce  written  evidence 
iieir  possession,  on  their  examination 
e  a  special  examiner  appointed  in  a 
brought  by  the  United  States  to  enjoin 
lleged  violation  of  the  anti-trust  act  of 
2,  1890  (26  Stat  at  L.  209,  chap.  647, 
;.  Comp.  Stat.  1901,  p.  3200),  lack  the 
ity  requisite  to  sustain  an  appeal  to 
Supreme  Court.  Alexander  v.  United 
is,  686 

A  decree  of  the  court  of  appeals  of  the 
riot  of  Columbia,  directing  that  two 
els  of  land  separately  covered  by  trust 
3  be  sold  as  an  entirety  or  in  parts,  in 
discretion  of  the  trustees,  is  not  final 
he  purpose  of  an  appeal  to  the  Supreme 
't  of  the  United  States.  Warner  v. 
rson,  470 

[.  Jurisdiction  op  Supreme  Court. 

a.  Over  Federal  Courts. 

r  oironit  eonrts  of  appeals. 

Rights  asserted  under  the  Constitu- 
of  the  United  States  may  be  so  wholly 
ting  in  merit  as  not  to  afford  a  basis 
an  appeal  to  the  Supreme  Court  from 
scree  of  a  circuit  court  of  appeals. 
Lllaghan  v.  O'Brien,  101 

The  want  of  any  money  value  in  con- 
ersy  precludes  an  appeal  to  the  Su- 
ae Court  of  the  United  States  from  an 
r  of  a  circuit  court  of  appeals,  dis- 
cing, on  a  writ  of  certiorari  issued  on 
itition  for  habeas  corpus  and  certiorari, 
Tson  convicted  of  introducing  intoxicat- 
liquors  into  an  Indian  reservation,  and 
enced  to  fine  and  imprisonment.  Whit- 
V.  Dick,  963 

).  The  jurisdiction  of  the  Federal  cir- 
court  depended  entirely  upon  diversity 
itizenship  within  the  meaning  of  the  act 
larch  3,  1891  (26  Stat  at  L.  828,  chap. 
U.  8.  Comp.  Stat.  1901,  p.  660),  {  6, 
ing  the  circuit  court  of  appeals  the 
i.  of  last  resort  in  such  cases,  where  the 
le  was  removed  for  prejudice  or  local  in- 
ice  from  a  state  court,  under  the  pro- 
)n  of  the  act  of  March  3,  1887  (24  Stat. 
J,  653,  chap.  373),  as  corrected  by  the 
of  August  13,  1888  (25  Stat,  at  L.  433, 
).  866,  U.  S.  Comp.  Stat.  1901,  p.  608), 
removals  on  those  grounds  of  suits  em- 
ing  a  controversy  between  a  citizen  of 
state  in  which  the  suit  is  brought  and 
tizen  of  another  state,  by  "any  defend- 
being  such  citizen  of  another  state." 
iran  v.  Montgomery  Countf ,  182 

ir  distriet  and  otroiiit  eonrts. 

I.  A  case  which  involves  the  application 

he  Constitution  of  the  United  States, 

is  therefore  tiie  subject  of  a  direct  ap- 

from  a  eircuit  court  to  the  Supreme 


Court*  under  the  act  of  Merch  3,  1891  (26 
Stat  at  L.  827,  chap.  517,  U.  S.  Comp.  Stat. 
1901,  p.  649),  §  6,  is  presented  by  a  bill  in 
equity  which  alleges  that  a  contract  right  of 
a  waterworks  company,  with  whose  prede- 
cessors a  municipality,  with  legislative 
sanction,  contracted  for  a  municipal  water 
supply,  is  impaired  by  an  ordinance  direct- 
ing that  tne  waterworks  company  be  nofSi- 
fied  that  the  city  denies  any  liability  on  a 
contract  for  the  use  of  hydrants,  and  by  the 
subsequent  action  of  the  city  in  holding  an 
election  to  authorize  an  issue  of  bonds  to 
buy  or  construct  waterworks  of  its  own, 
and  in  refusing  to  pay  the  amount  due  and 
payable  under  the  terms  of  the  contract. 
Vicksburg    v.    Vicksburg    Waterworks    Co. 

1102 

12.  The  question  of  the  jurisdiction  of  a 
Federal  circuit  court  is  suflSciently  certi- 
fied to  sustain  a  writ  of  error  from  the  Su- 
preme Court  under  the  act  of  March -3,  1891 
(26  Stat  at  L.  827,  chap.  617,  U.  S.  Comp. 
Stat.  1901,  p.  649),  {  6,  irrespective  of  any 
irregularity  in  the  bill  of  exceptions  or 
formal  certificate,  where  the  judgment  dis- 
missing the  actiou  and  the  prior  proceed- 
ings clearly  exhibit  the  ground  on  which 
the  judgment  was  based,  and  make  apparent 
on  the  record  the  fact  that  the  only  matters 
tried  and  decided  were  demurrers  to  pleas 
to  the  jurisdiction,  and  the  petition  upon 
which  'Uie  writ  of  error  was  allowed  asked 
only  for  the  review  of  the  judgment,  which 
decided  that  the  court  was  without  juris- 
diction. Petri  V.  F.  E.  Creelman  Lumber 
Co.  281 

13.  The  ruling  of  the  district  court  of 
the  United  States  for  the  district  of  Porto 
Rico  that  the  recovery  for  the  breach  of  a 
promise  to  marry  was  not  limited  to  the 
expense  incurred  in  reli&nce  on  the  prom- 
ised marriage,  as  provided  by  Porto  Rico 
Civ.  Code,  art  44,  is  not  the  equivalent,  for 
the  purpose  of  sustaining  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States,  of  a  denial  of  a  right  claimed  under 
a  law  of  the  United  States,  on  the  theory 
that  this  article  became  a  law  of  the  United 
States  by  reason  of  the  aot  of  April  12, 
1900  (31  Stat  at  L.  77,  chap.  191),  §  8, cob- 
tinning  local  laws  in  force.    Ortega  v.  Lara, 

1066 

Oror  territorial  oourts. 

Review  of  Facts,  see  infra,  6(MI2. 

14.  The  liability  to  a  fine  on  a  Judgment 
of  ouster  in  quo  warranto  proceedings,  or 
the  possible  effect  of  such  judgment  in  sub- 
sequent litigation  over  the  emoluments  of 
the  office,  does  not  make  the  matter  in  dis- 
pute in  the  quo  warranto  proceedings  after 
the  term  of  office  has  expired  measurable 
by  some  sum  or  value  in  money,  and  thus 
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bring  the  judgment  within  the  scope  of  the 
provisions  of  the  act  of  March  3,  1885  (23 
Stat  at  L.  443,  chap.  355,  U.  S.  Comp.  Stat. 
1901,  p.  572),  for  appeals  from  the  terri- 
torial supreme  courts  to  the  Supreme  Court 
of  the  United  States.  Albright  v.  New 
Mexico  ex  rel.  Sandoval,  346 

15.  That  part  of  a  judgment  of  a  terri- 
torial district  court,  in  favor  of  plaintiff 
in  an  action  to  recover  taxes,  which  was 
disallowed  by  the  judgment  of  the  terri- 
torial supreme  court,  reversing  the  judg- 
ment below  except  as  to  an  item  which  was 
not  contested,  is  the  "matter  in  dispute," 
within  the  meaning  of  the  act  of  March  3, 
1885  (23  Stat  at  L.  443,  chap.  355,  U.  S. 
Comp.  Stat  1901,  p.  572),  providing  for 
appeals  to  the  Supreme  Court  of  the  United 
Stat-es  from  the  territorial  supreme  courts. 
New  Mexico  v.  Atchison,  T.  &>  S.  F.  R.  Co. 

651 

16.  A  judgment  of  the  supreme  court  of 
Porto  Rico  requiring  an  indebtedness  to  be 
liquidated  in  United  States  currency  at 
the  rate  of  100  cents  for  each  peso  of  in- 
debtedness, on  the  ground  that  the  aot  of 
April  12,  1900  (31  Stat  at  L.  77,  80,  chap. 
191),  {11,  under  which  the  debtor  claimed 
the  right  to  pay  in  such  currency  at  the 
rate  of  60  cents  for  each  peso  of  indebted- 
ness, had  no  application  to  the  case,  is  re- 
viewable in  the  Supreme  Court  of  the 
United  Sta4;es  under  §  35  of  that  act,  as  de- 
nying a  right  claimed  under  a  Federal  stat- 
ute.   Seiralles  y.  Esbri,  391 

Over    supreme    oonrt    of    Plillippiiie 
Islands. 

Review  of  Facts  in  Divorce  Proceedings,  see 
I         infra,  65.  ' 

17.  The  general  rule  that  the  Federal 
courts  have  no  jurisdiction  of  the  subjects 
of  divorce  or  alimony  <loes  not  preclude  an 
appeal  to  the  Supreme  Court  of  the  United 
States  under  the  act  of  July  1,  1902  (32 
Stat  at  L.  691-695,  chap.  1369,  U.  S. 
Comp.  Stat  Supp.  1905,  p.  154),  §  10,  al- 
lowing appeals  to  that  court  from  the  su- 
preme court  of  the  Philippine  Islands  in  all 
actions,  cases,  causes,  and  proceedings  in 
which  the  value  in  controversy  exceeds  $25,- 
000,  to  review  a  decree  of  that  court  re- 
versing a  decree  of  the  court  of  first  in- 
stance, granting  a  divorce  to  the  wife,  and 
awarding  her  a  sum  in  excess  of  that 
amount  as  alimony  pendente  7tfe,  and  as 
her  share  of  the  conjugal  property.  De  la 
Rama  v.  De  la  Rama,  765 

b.  Over  State  Courts. 

Review  of  Facts,  see  infra,  63. 
(Questions  Reviewable  on  Writ  of  Error  to 
State  Court  see  infra,  46-55. 

18.  A   writ  of  error   will    lie    from   the 
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Supreme  Court  of  the  United  States  to  re- 
view the  final  judgment  of  a  sabordiB&te 
state  court  denying  a  Federal  right  special- 
ly set  up  or  claimed,  if,  under  the  local 
law,  that  court  is  the  highest  eoort  of 
the  state  entitled  to  pass  upon  sodi  riain 
of  Federal  right     Kentucky  v.  Powers,  C3 

Federal  qnestioiis. 

See  also  infra,  50,  51. 

19.  What  facts  constitute  a  copiimhUw 
marriage  is  purely  a  local,  and  not  a  Fed- 
eral,  question,  and  will  not  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court  Keen  t. 
Keen,  7Tf 

20.  Hie  enactment  by  a  state  of  a  w 
inheritance  tax  law  after  a  decistoo  of  tht 
highest  court  of  the  state  sustaining  tte 
previous  legislation  on  that  subject  as 
against  the  contention  tiiat  it  denied  tlw 
equal  protection  of  the  laws  guaranteed  bj 
U.  S.  Const,  14th  Amend.,  does  not  em- 
veart  such  Federal  question  into  a  nooc 
question,  so  as  to  preclude  a  reriew  ia  tte 
Supreme  Court  of  the  United  States,  mb- 
less  it  is  obvious  that  such  new  legislttiwi 
relieved  the  plaintiffs  in  error  from  their 
obligations  under  the  eaiiier  law.  Osoip- 
bell  ▼.  California,  382 

21.  A  writ  of  error  to  review  a  jodgmsst 
of  a  state  court  refusing  to  eaaed  tlie  revo- 
cation of  a  permit  to  do  business  in  the 
state,  granted,  renewable  annually,  to  a  for- 
eign insurance  company,  must  be  dismisssd, 
where  the  permit  itself  has  become  ol  so 
effect  by  the  lapse  of  one  year  since  it  «*■ 
granted.  Security  Mut  L.  Iiis.  CO.  v. 
Prewitt  5« 

22.  A  judgment  of  a  state  court  di«^ 
missing  a  petition  to  enjoin  the  threatceed 
revocation  of  a  permit  to  do  business  ib 
the  state,  granted,  renewable  annually,  to  s 
foreign  insurance  company,  cannot  be  rt- 
viewed  by  the  Supreme  Court  of  the  Unittd 
States,  where  the  permit  itself  has  beeose 
of  no  effect  by  the  lapse  of  one  year  siset 
it  was  granted.  Travelers  Ina.  Co.  t. 
Prewitt  «• 
Preseatatioii  of  Federal   qweeUea  te 

state  eovrt. 
See  also  infra,  53. 

23.  The  fact  that  the  chief  justice  of  t^ 
highest  state  court  allowed  a  writ  of  error 
from  the  Supreme  Court  of  the  dtital 
States  does  not  help  out  the  failure  of  t^ 
record  to  show  that  a  Federal  questioQ  wm 
raised    and    decided.    Hulbert   t.    Chk*^ 

lOSI 

24.  A  showing  at  every  stage  of  the  liti 
gation  in  the  state  courts  of  the  intflstioi 
of  a  national  bank  to  rely  upon  the  VnM 
States  banking  laws  for  immunity  «|pii»*< 

100»  ZOO,  801,  tot  IT.  & 


Appbal  akd  Eruoh,  II.  a. 


^at  to  them,  and  produce  written  evidenoe 
in  their  possession,  on  their  examination 
before  a  special  examiner  appointed  in  a 
suit  brought  by  the  United  States  to  enjoin 
an  alleged  violation  of  the  anti-trust  act  of 
July  2,  1890  (26  Stat  at  L.  209,  chap.  647, 
U.  S.  Comp.  Stat.  1901,  p.  3200),  lack  the 
finality  requisite  to  sustain  an  appeal  to 
the  Supreme  Court.  Alexander  v.  United 
States,  686 

7.  A  decree  of  the  court  of  appeals  of  the 
District  of  Columbia,  directing  that  two 
parcels  of  land  separately  covered  by  trust 
deeds  be  sold  as  an  entirety  or  in  parts,  in 
the  discretion  of  the  trustees,  is  not  final 
for  the  purpose  of  an  appeal  to  the  Supreme 
Court  of  the  United  States.  Warner  v. 
Grayson,  470 

II.  JuBisDionoN  OF  Supreme  Coubt. 

a.  Over  Federal  Courts. 

Otof  eironit  oonrts  of  appeals. 

8.  Rights  asserted  under  the  Constitu- 
tion of  the  United  States  may  be  so  wholly 
wanting  in  merit  as  not  to  afford  a  basis 
for  an  appeal  to  the  Supreme  Court  from 
a  decree  of  a  circuit  court  of  appeals. 
O'Callaghan  v.  O'Brien,  101 

9*  The  want  of  any  money  value  in  con- 
troversy precludes  an  appeal  to  the  Su- 
preme Court  of  the  United  States  from  an 
order  of  a  circuit  court  of  appeals,  dis- 
charging, on  a  writ  of  certiorari  issued  on 
a  petition  for  habeas  corpus  and  certiorari, 
a  person  convicted  of  introducing  intoxicat- 
ing liquors  into  an  Indian  reservation,  and 
sentenced  to  fine  and  imprisonment.  Whit- 
ney V.  Dick,  '  963 

10.  Hie  jurisdiction  of  the  Federal  cir- 
cuit court  depended  entirely  upon  diversity 
of  citizenship  within  the  meaning  of  the  act 
of  March  3,  1891  (26  Stat,  at  L.  828,  chap. 
617,  U.  8.  Comp.  Stat  1901,  p.  550),  {  6, 
making  the  circuit  court  of  appeals  the 
court  of  last  resort  in  such  cases,  where  the 
cause  was  removed  for  prejudice  or  local  in- 
fluence from  a  state  court,  under  the  pro- 
vision of  the  act  of  March  3,  1887  (24  Stat 
at  L.  653,  chap.  373),  as  corrected  by  the 
act  of  August  13,  1888  (25  Stat  at  L.  433, 
chap.  866,  U.  S.  Comp.  Stat  1901,  p.  608), 
for  removals  on  those  grounds  of  suits  em- 
bracing a  controversy  between  a  citizen  of 
the  state  in  which  the  suit  it  brought  and 
a  citizen  of  another  state,  by  "any  defend- 
ant, being  such  citizen  of  another  state.** 
Cochran  ▼.  Montgomery  Countf ,  182 

Orer  diatriet  and  clroiiit  eourts. 

11.  A  case  which  involves  the  application 
of  the  Constitution  of  the  United  States, 
and  is  therefore  the  subject  of  a  direct  ap- 
peal from  a  circuit  court  to  the  Supreme 


Courts  under  the  act  of  March  3,  1891  (26 
Stat  at  L.  827,  chap.  517,  U.  S.  Comp.  Stat. 
1901,  p.  549),  §  5,  is  presented  by  a  bill  in 
equity  which  alleges  that  a  contract  right  of 
a  waterworks  company,  with  whose  prede- 
cessors a  municipality,  with  legislative 
sanction,  contracted  for  a  municipal  water 
supply,  is  impaired  by  an  ordinance  direct- 
ing that  tne  waterworks  company  be  notai- 
fied  that  the  city  denies  any  liability  on  a 
contract  for  the  use  of  hydrants,  and  by  the 
subsequent  action  of  the  city  in  holding  nn 
election  to  authorize  an  issue  of  bonds  to 
buy  or  construct  waterworks  of  its  own, 
and  in  refusing  to  pay  the  amount  due  and 
payable  under  the  terms  of  the  contract. 
Vicksburg    v.    Vicksburg    Waterworks    Co. 

1102 

12.  The  question  of  the  jurisdiction  of  a 
Federal  circuit  court  is  suflSciently  certi- 
fied to  sustain  a  writ  of  error  from  the  Su- 
preme Court  under  the  act  of  March  3,  1891 
(26  Stat  at  L.  827,  chap.  517,  U.  S.  Comp. 
Stat  1901,  p.  549),  {  5,  irrespective  of  any 
irregularity  in  the  bill  of  exceptions  or 
formal  certificate,  where  the  judgment  dis- 
missing the  actiou  and  the  prior  proceed- 
ings clearly  exhibit  the  ground  on  which 
the  judgment  was  based,  and  make  apparent 
on  the  record  the  fact  that  the  only  matters 
tried  and  decided  were  demurrers  to  pleas 
to  the  jurisdiction,  and  the  petition  upon 
which  the  writ  of  error  was  allowed  asked 
only  for  the  review  of  the  judgment,  which 
decided  that  the  court  was  without  juris- 
diction. Petri  V.  F.  E.  Creelman  Lumber 
Co.  281 

13.  The  ruling  of  the  district  court  of 
the  United  States  for  the  district  of  Porto 
Rico  that  the  recovery  for  the  breach  of  a 
promise  to  marry  was  not  limited  to  the 
expense  incurred  in  reliance  on  the  prom- 
ised marriage,  as  provided  by  Porto  Rico 
Civ.  Code,  art  44,  is  not  the  equivalent,  for 
the  purpose  of  sustaining  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States,  of  a  denial  of  a  right  claimed  under 
a  law  of  the  United  States,  on  the  theory 
that  this  article  became  a  law  of  the  United 
States  by  reason  of  i^e  act  of  April  12, 
1900  (31  Stat  at  L.  77,  chap.  191),  §  8,  con- 
tinuing local  laws  in  force.    Ortega  v.  Lara, 

1055 
Orer  territorial  eonrts. 
Review  of  Facts,  see  infra,  60-62. 

14.  The  liability  to  a  fine  on  a  Judgment 
of  ouster  in  quo  warranto  proceedings,  or 
the  possible  effect  of  such  judgment  in  sub- 
sequent litigation  over  the  emoluments  of 
the  office,  does  not  make  ^e  matter  in  dis- 
pute in  the  quo  warranto  proceedings  after 
the  term  of  office  has  expired  measurable 
by  some  sum  or  value  in  money,  and  thus 
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tiring  the  judgment  i^ 
provisions  of  tlie  mt 
SUt.  »t  L.  US.  clin|i. 
1301,  p.  572),  for  :i- 
torial  supreme  eoiii ' 
of  the  United  H\ 
Mexico  ex  rel.  Sail  !■■ 

15.  That  part  •!    ■ 
torial   district  coui ' 
in  an  action   to   i' 
disallowed  by  tlio 
torial   supreme   cot: 
meat  below  excepi    . 
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within  the  meaniii  - 
1886  (23  Stat,  at 
Comp.   Stat.    1901. 
appeals  to  tbe  Sii; 
States  from   the   • 
New  Mexico  t.    \: 

16.  A  judgment 
PortA  Rico  rei)in! 

liquidated  in  li 
the  rate  of  100  . 
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Tate  «f  80  cents  i  . 
ness,  had  do  aooli' 


inf 
17.  ' 
courts  I 
of  divoi 
Appeal 
States 
Stat.    I 

lowing 

actions; 

000,  to 

ttwardi 


nt  of  the  state  Constitutkm,  nh«n 
<.'i1  upon  all  perHOna  belonging  to 
Ibed  claM  on  which  it  is  imposed, 
;<i'ti  to  review  upon  writ  of  error 
■■  Supreme  Court  of  the  United 
■■■  the  state  court.  Id. 

..e   conetruction   of   a   state  itatute 
i^'hest  court  of  the  state  U  a  legia- 
Lange  of  tha  grade  of  a  atr«et  tor 
width  is  conclusive  on  the  Supreme 
of  the  United  Btatea  in  determining, 
'.  of  error  to  the  state  court,  whether 
:.itiite  impairs  the  obligation  of  any 
■  ■',    right  ot  abutting  owners  to  ap- 
ite  the  street  or  sn  exteneion   there- 
wharfage   purposes.     Mead   v.   Port- 
413 
Questions  respecting  the  coostru^'tion 
.te  statutes  on  which  the  title  te  land 
df  are  not  Federal,  and  cannot  be  con- 
J  by  the  Supreme  Court  of  the  Unit- 
t:)tcs  on  writ  of  error  to  a  state  court. 
>nor  v.  Texa«,  1120 

■'.  Th«  defense  to  an  action  by  a  state 
ooover  possession  of  a  tract  of  land,  so 
.13  based  upon  a  Spanish  grant,  involves 
question  of  a  Federal  nature  which  can 
i^osidered  in  the  Supreme  Court  ot  the 
"ited  State*  on  writ  of  error  te  a  aUte 
iiirt,  where   neither  the  validity  nor  con- 
'raetion  of  any  treaty  of  the  United  States 
'IF   the   vftlldi^   of   the   grant  were   chal- 
^nged.  Id- 

52.  A  Federal  question,  although  referred 
u)  in  the  asaignmente  of  error  in  the  state 
uppeUate  court  and  in  the  Supreme  Court 
of  the  United  Stetes,  cannot  be  considered 
by  the  latter  court  on  writ  of  error  te  the 
;.tate  court,  where  it  doce  not  appear  that 
the  state  court  dealt  with  the  question,  and 
it  may  have  refused  to  do  so  on  t^e  ground 
that  it  was  not  raised  in  the  trial  court 
Coi  V.  Texas,  JOBS 

63.  The  necessi'^  of  invoking  the  pro- 
tection of  the  commerce  clause  ot  the  Fed' 
eral  Constitution,  it  the  repugnani^  to  that 


)  Bbbob,  VI. 

with  a  water  company,  deprive  itself  ot 
the  right  te  establish  reasonable  maximum 
water  rates,  conformably  te  a  stete  stetute 
adopted  U  carry  inte  effect  a  provision  ot 
the  state  Constitution  in  force  when  the  con- 
tract was  made,  which  investe  the  le^s- 
latnre  with  full  power  to  pass  laws  to  cor- 
rect abuses  and  prevent  excessive  charges 
1^  "persons  and  corporations  engaged  as 
common  carriers  in  transporUng  persons 
and  property,  or  performing  other  aervioea 
of  a  publie  nature,"  and  declares  that  the 
legislature  "shall  provide  for  enforcing 
such  laws  by  adequate  penalties  or  forfei- 
tures," is  not  so  clearly  erroneous  as  to 
re<juire  reversal  on  a  writ  of  error  from  liiB 
Supreme  Court  of  the  United  States. 
Tampa   Waterworica  Co.  v.  Tampa,  170 

Ravietr  of   faots. 

66.  Neither  party  will  be  heard  in  the 
appellate  court  te  question  the  facte  whose 
existence  was  asaumed  in  the  trial  court, 
and  on  which  assumption  the  trial  proceed- 
ed without  objection,  and  the  case  was  de- 
cided,— especially  where  tjie  alleged  omis- 
sions might  have  been  supplied  if  called  to 
the  attention  of  the  trial  court.  Brown  v. 
Ourney,  717 

57.  The  concurrent  findings  of  the  two 
lower  courte  that  a  veaaet  was  iiwpected  at 
the  beginning  of  the  voyage,  and  found  te 
be  seaworthy  and  lit  to  carry  the  cargo 
which  she  had  undertaken  to  transport, 
will  ordinarily  not  be  disturbed  by  the  Fed- 
eral Supreme  Court  on  appeal.  W.  J.  Me- 
Cahan  Sugar  Ref.  Co.  v.  The  Wildcroft,  794 

SS.  The  concurrent  findings  of  the  two 
lower  courts  that  a  purchaser  of  timber 
lands  had  no  actual  knowledge  or  notice 
of  the  original  frauds  ot  the  entrymen  will 
be  adopted  by  the  Supreme  Court  of  the 
United  Stetes,  on  appeal,  unless  clearly  er- 
roneous.    United    Stetee   v.   Clark,  613 

5S.  A  concurrent  finding  of  the  two  lower 
courte  on  a  question  of  fact  on  which  a 
conclusion  of  fraud  is  rested  will  be  disre- 
eme  Court  of  the  United 
where  euch  finding  is 
rt  in  the  evidence,  and 
iken   assumption.      Dar- 


t  of  the  evidence 
fact  is  not  open 
.1-from  a  territorial  su- 
Supreme  Court  ot  the 
le  absence  of  any  excep- 
rulings  on  the  admission 
idence.  Herrick  v.  Bo- 
Co.  S88 
from  a  judgment  ot  a 
I  court,  affirming  the 
)ourt  of  flr«t  instanaet 
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nipt  law  were  so  relied  upon  and  passed 
upon  in  affirming,  without  opinion,  a  judg- 
Bent  dismissing  a  suit  brought  by  a  trustee 
in  bankruptcy  to  recover  an  alleged  asset 
of  the  bankrupt  estate,  as  to  sustain  a  writ 
of  error,  under  U.  S.  Rev.  Stat.  {  709,  U. 
S.  Comp.  Stat.  1901,  p.  575,  from  the  Fed- 
oral  Supreme  Court.  Rector  v.  City  De- 
posit Bank  Co.  527 

III.   PttOCEEDINOS  TO   TbANSFEB  CaUSB. 

38.  The  death  of  the  insured  after  judg- 
ment in  favor  of  defendant  in  an  action  on 
the  policy,  in  which  the  insured  was  origi- 
nally named  as  the  sole  plaintiff,  does  not- 
require  the  dismissal  of  a  writ  of  error 
sued  out  to  review  the  judji^ment  without 
reviving  the  action,  suggesting  the  death 
on  the  record,  or  giving  notice  to  the  suc- 
cession, where  to  meet  the  plea  that  the 
plaintiff  had  no  interest  in  the  cause  of  ac- 
tion, the  caption  in  the  declaration  was 
amended  to  show  that  the  action  was 
brought  for  the  use  of  a  specified  corpora- 
tion, and  an  averment  of  an  assignment  of 
the  policy  to  such  corporation  was  inserted 
in  the  body  of  the  pleading.  Amadep  v. 
Northern  Assur.  Co.  722 

39.  The  objection  that  a  writ  of  error 
sued  out  on  behalf  of  a  liquidating  com- 
pady  to  review  a  judgment  for  defendant  in 
an  action  on  a  policy  of  insurance  could 
only  be  prosecuted  by  the  liquidator  will 
not  require  dismissal  of  such  writ,  where 
to  meet  the  plea  that  the  insured,  who  was 
originally  named  as  the  sole  plaintiff,  had 
no  interest  in  the  cause  of  action,  the  cap- 
tion of  the  declaration  was  amended  to 
fliiow  that  the  action  was  brought  for  the 
use  of  such  company,  and  an  averment  of 
the  assignment  of  the  policy  to  such  com- 
pany ''in  liquidation,  and  of  which  Pedro 
Salazar  is  liquidator/'  was  inserted  in  the 
body  of  the  pleading,  and  no  objection  in 
this  regard  was  made  below.  Id. 

Amendment  of  Supreme  Court  Rule  9 
Respecting  Docketing  Cases.  1177 

IV.  The  Recobo. 

40.  The  petition  for  writ  of  error  from 
the  Supreme  Court  of  the  United  States 
to  a  state  court,  and  the  assignment  of  er- 
rors therein,  form  no  part  of  the  record  on 
which  to  determine  whether  a  Federal  ques- 
tion was  decided  by  the  state  court.  Cork- 
ran  Oil  &  D.  Co.  V.  Arnaudet,  143 

V.  Objections  axd  Exceptions. 

Kecessity  of  Exception  to  Justify  Inquiry 
into  Question  of  Jurisdiction  below,  see 
Appeal  and  Ebror,  42. 

Ruling  on  Exception,  see  Tbial,  1. 

41.  A  general  exception  to  a  charge  cov- 
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ering  a  number  of  the  elements  of 
in  a  negligence  suit  does  not  eow^  ths 
specific  objection  that  the  language  of  tte 
court  permitting  a  reoorery  for  a  pecaaaMij 
loss  directly  resulting  from  the  iajvy 
would  allow  the  infant  plaintiff  to  recopct 
compeniSation  for  his  time  before  as  vbO 
as  after  he  had  reached  his  majority,  al- 
though, during  infancy,  his  father  ii  en- 
titled to  recover  any  wages  he  may*  earn. 
McDermott  v.  Severe,  IIQ 

VI.    HeABINO    and    DETEBMIHATIOir. 

Following    Decision    of    State    Court,  tas 
COUBTS,  20. 

42.  The  Federal  Supreme  Court  wiU,  «f 
its  own  motion,  on  a  writ  of  error,  inqnin 
into  the  jurisdiction  of  the  ooort  below,  al- 
though no  special  exception  was  taken. 
Peres  v.  Fernandez,  94S 

43.  Objections  to  the  materiality  ol  tht 
testimony  are  not  open  to  consideratioB  oa 
a  writ  of  error  sued  out  by  witnesses  to  rt> 
view  a  judgment  for  contempt,  entered 
against  them  for  disobeying  an  order  tt 
testify.    Nelson  v.  United  States,  673 

44.  Questions  not  presented  by  the  |tei- 
ings  nor  raised  in  the  lower  court  will  noi 
be  considered  on  appeal.  Rodrignes  t. 
Vivoni,  711 

45.  The  refusal  of  a  Federal  eircuit 
court  to  grant  certiorari  ma  andllary  tt 
a  writ  of  habeas  corpus  is  within  its  dit> 
cretion,  and  cannot  be  assigned  as  snor. 
Hyde  v.  Shine,  M 
Dimond  y.  Shine,  M 

Error  to  state  eovrt. 

46.  The  decision  of  a  state  court  constn- 
ing  a  state  statute  so  as  to  remove  toy 
question  of  its  repugnancy  to  the  Fedenl 
Constitution  cannot  be  reviewed  by  the  Se- 
preme  Court  of  the  United  States  oo  writ 
of  error  to  the  state  court.  Tkmpa  Water 
works  Co.  V.  Tampa,  Ut 

47.  A  decision  of  the  supreme  court  «f 
North  Carolina  that  the  provision  of  N. 
C.  Pub.  Laws  1903,  chap.  247,  imposiaf  • 
tax  on  "every  meat-packing  house  doiig 
business  in  this  state,'*  does  not  apply  to 
the  interstate  business  of  a  foreign  corpo- 
ration, but  only  to  its  local  business,  isek 
as  the  sale  within  the  state  of  prodoeti 
already  stored  there,  on  orders  received  aS- 
ter  the  products  are  thus  stored,  is  ooe- 
clu.'^ive  on  the  Federal  Supreme  Court  it 
(!et4'rmining.  on  writ  of  error  to  the  ttsti 
oourt»  whether  the  tax  is  an  interferes** 
with  interstate  commerce.  Armour  Psek* 
ing  Co.  V.  Lacy,  4Jl 

48.  The  conclusion  of  a  state  court  thst 
a  tax  is  uniform,  within  the  meaniag  of  tte 
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requirement  of  the  state  Constitution,  when 
it  is  equal  upon  all  persons  belonging  to 
the  described  class  on  which  it  is  imposed, 
is  not  open  to  review  upon  writ  of  error 
from  the  Supreme  Ck>urt  of  the  United 
States  to  the  state  court.  Id. 

49.  The  construction  of  a  state  statute 
by  the  highest  court  of  the  state  aa  a  legis- 
lative change  of  the  grade  of  a  street  for 
its  full  width  is  conclusive  on  the  Supreme 
Court  of  the  United  States  in  determining, 
on  writ  of  error  to  the  state  court,  whether 
such  statute  impairs  the  obligation  of  any 
contract  right  of  abutting  owners  to  ap- 
propriate the  street  or  an  extension  there- 
of for  wharfage  purposes.  Mead  v.  Port- 
land, 413 

60.  Questions  respecting  the  construction 
of  state  statutes  on  which  the  title  to  land 
depends  are  not  Federal,  and  cannot  be  con- 
sidered by  the  Supreme  Court  of  the  Unit- 
ed States  on  writ  of  error  to  a  state  court. 
CConor  v.  T&uhb,  1120 

51.  The  defense  to  an  action  by  a  state 
to  recover  possession  of  a  tract  of  land,  so 
far  as  based  upon  a  Spanish  grant,  involves 
no  question  of  a  Federal  nature  which  can 
be  o(Misidered  in  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
<K>urt,  where  neither  the  validity  nor  con- 
struction oi  any  treaty  of  the  United  States 
nor  the  validity  of  the  grant  were  chal- 
lenged. Id. 

52.  A  Federal  question,  although  referred 
to  in  the  assignments  of  error  in  the  state 
appellate  court  and  in  the  Supreme  Court 
of  the  United  States,  cannot  be  considered 
by  the  latter  court  on  writ  of  error  to  the 
state  court,  where  it  does  not  appear  that 
the  state  court  dealt  with  the  question,  and 
it  may  have  refused  to  do  so  on  the  ground 
that  it  was  not  raised  in  the  trial  court. 
Cox  V.  Texas,  1099 

53.  The  necessity  of  invoking  the  pro- 
tection of  the  commerce  clause  of  the  Fed- 
eral Constitution,  if  the  repugnancy  to  that 
clause  of  certain  state  legislation  is  to  be 
considered  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
•court,  is  not  obviated  by  a  refefence  to  the 
14th  Amendment  as  invalidating  such  leg- 
islation. Id. 

54.  The  Federal  Supreme  Court  cannot, 
independently  of  the  Federal  questions  in* 
volved,  reverse  a  judgment  of  the  highest 
court  of  a  state  on  the  groand  that  a  state 
statute  enacted  after  the  judgment  under 
review  was  rendered  had  the  efTect  of  de- 
priving the  state  of  the  power  to  enforce* 
such  judgment.   Campbell  v.  California,  382 

55.  The  decision  of  a  state  court  that 
«'  municipality    could   not,   by    a   contract 


with  a  water  company,  deprive  itself  of 
the  right  to  establish  reasonable  maximum 
water  rates,  conformably  to  a  state  statute 
adopted  to  carry  into  effect  a  provision  of 
the  state  Constitution  in  force  when  the  con- 
tract was  made,  which  invests  the  legis- 
lature with  full  power  to  pass  laws  to  cor- 
rect abuses  and  prevent  excessive  charges 
by  "persons  and  corporations  engaged  as 
common  carriers  in  transporting  persons 
and  property,  or  performing  other  services 
of  a  public  nature,"  and  declares  that  the 
legislature  "shall  provide  for  enforcing 
such  laws  by  adequate  penalties  or  forfei- 
tures," is  not  so  clearly  erroneous  as  to 
recfuire  reversal  on  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States. 
Tampa  Waterworks  Co.  v.  Tampa,  170 
Review  of  facts. 

56.  Neither  party  will  be  heard  in  the 
appellate  court  to  question  the  facts  whose 
existence  was  assumed  in  the  trial  court, 
and  on  which  assumption  the  trial  proceed- 
ed without  objection,  and  the  case  was  de- 
cided,— especially  where  the  alleged  omis- 
sions might  have  been  supplied  if  called  to 
the  attention  of  the  trial  court.  Brown  v. 
Gumey,  717 

57.  The  concurrent  findings  of  the  two 
lower  courts  that  a  vessel  was  inspected  at 
the  beginning  of  the  voyage,  and  found  to 
be  seaworthy  and  fit  to  carry  the  cargo 
which  she  had  undertaken  to  transport, 
will  ordinarily  not  be  disturbed  by  the  Fed- 
eral Supreme  Court  on  appeal.  W.  J.  Mc- 
Cahan  Sugar  Ref.  Co.  v.  The  Wildcroft,  794 

58.  The  concurrent  findings  of  the  two 
lower  courts  that  a  purchaser  of  timber 
lands  had  no  actual  knowledge  or  notice 
of  the  original  frauds  of  the  entrymen  will 
be  adopted  by  the  Supreme  Court  of  the 
United  States,  on  appeal,  unless  clearly  er- 
roneous.    United    States   v.   Clark,  613 

59.  A  concurrent  finding  of  the  two  lower 
courts  on  a  question  of  fact  on  which  a 
conclusion  of  fraud  is  rested  will  be  disre- 
garded by  the  Supreme  Court  of  the  United 
States,  on  appeal,  where  such  finding  is 
without  any  support  in  the  evidence,  and 
rests  upon  a  mistaken  assumption.  Dar- 
lington V.  Turner,  992 

60.  The  sufficiency  of  the  evidence  to  sup- 
port the  findings  of  fact  is  not  open  to  con- 
sideration on  appeal* from  a  territorial  su- 
preme court  to  the  Supreme  Court  of  the 
United  States,  in  the  absence  of  any  excep- 
tion duly  taken  to  rulings  on  the  admission 
or  rejection  of  evidence.  Herrick  v.  Bo- 
quillas  Land  &  C.  Co.  888 

61.  On  an  appeal  from  a  judgment  of  a 
territorial  supreme  court,  affirming  the 
judgment   of   the   court  of   first   instance, 
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nipt  law  were  so  relied  upon  and  passed 
upon  in  affirming,  without  opinion,  a  judg- 
Bent  dismissing  a  sait  brought  by  a  trustee 
in  bankruptcy  to  recover  an  alleged  asset 
of  the  bankrupt  estate,  as  to  sustain  a  writ 
of  error,  under  U.  S.  Rev.  Stat  $  709,  U. 
S.  Comp.  Stat.  1901,  p.  575,  from  the  Fed- 
eral Supreme  Court.  Rector  v.  City  De- 
posit Bank  Co.  627 

III.   PltOCEEDINOS  TO   TRANSFER   CAUSE. 

38.  The  death  of  the  insured  after  judg- 
ment in  favor  of  defendant  in  an  action  on 
the  policy,  in  which  the  insured  was  origi- 
nally named  as  the  sole  plaintiff,  does  not- 
require  the  dismissal  of  a  writ  of  error 
sued  out  to  review  the  judji^ment  without 
reviving  the  action,  suggesting  the  death 
on  the  record,  or  giving  notice  to  the  suc- 
cession, where  to  meet  the  plea  that  the 
plaintiff  had  no  interest  in  the  cause  of  ac- 
tion, the  caption  in  the  declaration  was 
amended  to  show  that  the  action  waa 
brought  for  the  use  of  a  specified  corpora- 
tion, and  an  averment  of  an  assignment  of 
t^e  policy  to  such  corporation  waa  inserted 
in  the  body  of  the  pleading.  Amadep  v. 
Northern  Aseur.  Co.  722 

39.  The  objection  that  a  writ  of  error 
sued  out  on  behalf  of  a  liquidating  com- 
pady  to  review  a  judgment  for  defendant  in 
an  action  on  a  policy  of  insurance  could 
only  be  prosecuted  by  the  liquidator  will 
not  require  dismissal  of  such  writ,  where 
to  meet  the  plea  that  the  insured,  who  was 
originally  named  as  the  sole  plaintiff,  had 
no  interest  in  the  cause  of  action,  the  cap- 
tion of  the  declaration  was  amended  to 
fltiow  that  the  action  was  brought  for  the 
use  of  such  company,  and  an  averment  of 
the  assignment  of  the  policy  to  such  com- 
pany "in  liquidation,  and  of  which  Pedro 
Salazar  is  liquidator,"  was  inserted  in  the 
body  of  the  pleading,  and  no  objection  in 
this  regard  was  made  below.  Id. 

Amendment  of  Supreme  Court  Rule  9 
Respecting  Docketing  Cases,  1177 

IV.  The  Record. 

40.  The  petition  for  writ  of  error  from 
the  Supreme  Court  of  the  United  States 
to  a  state  court,  and  the  assignment  of  er- 
rors therein,  form  no  part  of  the  record  on 
which  to  determine  whether  a  Federal  ques- 
tion was  decided  by  the  state  court.  Cork- 
ran  Oil  &  D.  Co.  V.  Arnaudet,  14.3 

V.  Objections  and  Exceptions. 

Necessity  of  Exception  to  Justify  Inquiry 
into  Question  of  Jurisdiction  below,  see 
Appeal  and  EIbbor,  42. 

Ruling  on  Exception,  see  Tbial,  I. 

41.  A  general  exception  to  a  charge  cov- 
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ering  a  number  of  the  elements  of 
in  a  negligence  suit  does  not  eorer  tba 
specific  objection  that  the  language  of  the 
court  permitting  a  recovery  for  a  peeuaiajy 
loss  directly  resulting  from  the  iBJvy 
would  allow  the  infant  plaintiff  to 
compensation  for  his  time  before 
as  after  he  had  reached  his  majority,  al- 
though, during  infancy,  his  father  is  cb- 
titled  to  recover  any  wages  he  may-  aaza. 
McDermott  v.  Severe,  llfll 

VI.  Heabino   and  Detebmihatxoic. 

Following    Decision    of    State    Oonrt,   s» 
COUBTS,  20. 

42.  The  Federal  Supremo  Court  will«  mi 
its  own  motion,  on  a  writ  of  em^,  iaqatic 
into  the  jurisdiction  of  the  court  bdow,  al- 
though no  special  exception  was  takciL 
Perez  v.  Fernandez,  94. 

43.  Objections  to  the  materiality  of  tap* 
testimony  are  not  open  to  consideration  i 
a  writ  of  error  sued  out  by  witnesses  to  - 
view    a    judgment    for    conteraptt    enter 
against  them   for   disobeying  an   order 
testify.    Nelson  v.  United  States, 

44.  Questions  not  presented  by  the  pk^ 
ings  nor  raised  in  the  lower  eoort  will 
be    considered    on    appeaL    Bodrignez 
Vivoni, 

45.  The    refusal    of    a    Federal    ci: 
court  to  grant  certiorari   as  ancillar;- 
a  writ  of  habeas  corpus  is  within  it* 
cretion,  and  cannot  be  assigned  as   <- 
Hyde  v.  Shine, 

Dimond  v.  Shine, 

Error  to  state  eonrt. 

46.  The  decision  of  a  state  court  c^'r 
ing  a  state  statute  so  as  to  remov- 
question  of  its  repugnancy  to  the  K- 
Constitution  cannot  be  reviewed  by  t 
preme  Court  of  the  United  States  o 
of  error  to  the  state  court.    Tampa 
works  Co.  V.  Tampa, 

47.  A  decision  of  the  supreme  r 
North    Carolina    that   the   provisior 
C.  Pub.  Laws   1903,  chap.  247,  im;- 
tax   on    "every    meat-packing    bou«« 
business  in  this  state,'*  does  not  .. 
the  interstate  business  of  a  foreig- 
ration,  but  only  to  its  k>cal  bosint 
a«   the  sale   within   the   state   of 
already  stored  there,  on  orders  rr* 
tor   the   products  are   thus   storctl 
olusivp  on   the   Federal   Supreme 
(letrrmining.  on  writ  of  error  to   • 
'•ourU   whether  the    tax   is  an   in: 
with    interstate   commerce.     Arm* 
ing  Co.  v.  I-Acy, 

48.  The  conclusion  of  a  state  '^^ 
a  tax  Is  uniform,  within  the  mear 
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contract  involved  in  a  suit  between  the 
municipality  and  another  waterworks  com- 
pany, where  such  bill,  being  in  the  nature 
of  a  supplemental  bill,  was  filed  after  the 
city,  in  answer  to  the  company's  petition 
to  be  admitted  as  a  party  complainant,  had 
denied  that  it  had  any  interest  in  the  liti- 
gation, was  not  an  abuse  of  the  discretion 
of  the  trial  court,  and  the  same  is  true  of 
its  action  in  suppressing  the  testimony  on 
this  question,  and  in  denying  the  munic- 
ipality leave  to  file  a  further  answer,  setting 
up  the  alleged  transfer  of  ownership.  Vicks- 
burg  V.  Vicksburg  Waterworks  Co.  1 102 

VII.  Judgment. 

73.  The  supreme  court  of  the  Philippine 
Islands  has  jurisdiction,  on  an  appeal  taken 
by  the  accused  from  a  conviction  in  the 
trial  court,  to  reverse  the  judgment,  and 
convict  the  accused  of  a  higher  degree  of 
the  offenae  charged.  Trono  y.  United 
States,  292 

APPROPRIATION* 

Of   Water,  see  Waters,  3. 

ASSETS. 

Of  Bankrupt  Estate,  see  Bankbuptoy, 
2,  3. 

ASSIGNMENT. 

Of  Claim  against  United  States,  see 
Claims,  1,  2. 

Federal  Jurisdiction  of  Suits  by  As- 
signee, see  CouBTS,  7,  8. 

ATTACHMENT. 

Lien  of  Attaching  Creditors  of  Bank- 
rupt, see  Bankbuptct,  4. 

1.  The  general  provisions  of  Porto  Rico 
Civil  Code,  art  1902,  giving  a  right  of 
action  for  acts  of  fault  or  negligence,  can- 
not be  deemed  to  authorize  an  action  to 
recover  damages  for  a  wrongful  attachment, 
in  view  of  the  comprehensive  method  spe- 
cially provided  by  the  Code  of  Civil  Pro- 
cedure, arts.  1409-1416,  for  the  recovery 
and  assessment  of  damages  in  cases  where 
attachments  are  wrongfully  issued  and  va- 
cated for  any  cause.     Perez  v.  Fernandez, 

942 

2.  The  procedure  for  the  recovery  and 
assessment  of  damages  where  attachments 
have  wrongfully  been  issued,  prescribed  by 
Porto  Rico  Code  Civ.  Proc.  arts.  1409-1415, 
is  applicable  where  the  attachment  was 
caused  to  be  issued  by  a  person  claiming 
to  act  under  a  power  of  attorney  from  the 
plaintiff  in  the  attachment  suit,  although 
the  statute  provides  that  the  cost  of  the 
attachment  and  damages  shall  be  assessed 


agaicH  the  plaintiff  in  such  suit,  since 
there  is  nothing  to  prevent  making  such 
person  a  party  to  the  attachment  proceed- 
ing if  damages  are  to  be  assessed  against 
him  alone,  and  if  his  action  was  author- 
ized by  the  real  plaintiff  the  latter  would 
be  liable  for  the  acts  of  his  agent  on  his 
behalf.  Id. 

AUTREFOIS  ACQUIT. 

See  Criminal  Law,  4,  5. 

AWARD. 

To  Cherokee  Indians,  see  Indians. 

BANKRUPTCY. 

Necessity  of  Diversity  of  Citizenship 
to  Sustain-  Jurisdiction  of  Federal 
Circuit  Courts,  see  Coubts,  4. 

Evidence  in  Bankruptcy  Cases,  see 
Evidence,  6. 

Necessity  of  Filing  Conditional  Sale 
as  against  Trustee  in  Bankruptcy, 
see  Sale,  2. 

1.  The  mere  designation  of  a  person  as 
"special  master"  in  the  order  of  appoint* 
ment  in  bankruptcy  proceedings  does  not  de- 
prive him  of  the  express  authority  con- 
ferred by  such  order  to  sue  to  collect  all 
the  assets  of  the  bankrupt  estate.  Royal 
Irfs.  Co.  V.  Miller,  226 

2.  A  bank  which  receives  from  a  clear- 
ing house  association  the  proceeds  of  checks 
presented  for  clearing  by  a  member  shortly 
before  suspending  payment  cannot  escape 
liability  to  account  to  the  estate  in  bank- 
ruptcy of  the  defaulting  member,  where  the 
clearing  house,  in  revising  the  day's  clear- 
ings because  of  such  suspension,  eliminated 
and  returned  the  checks  which  had  been 
debited  against  the  defaulting  member,  on 
the  theory  that,  under  the  doctrine  of  re- 
scission and  following  of  trust  funds,  the 
bank  had  the  right  to  appropriate  any 
property  of  the  defaulting  member  and  ap- 
ply it  to  the  reduction  of  an  advance  of 
currency  made  on  that  day,— especially 
where  such  currency  was  paid  out  by  such 
defaulting  member  over  its  counters  to  its 
customers.  Rector  v.  Commercial  Nat. 
Bank,  533 

3.  A  bank  which,  in  payment  of  a  clear- 
ing house  check  drawn  in  its  favor  on  an- 
other member,  and  held  as  a  result  of  the 
day's  clearings,  receives  the  proceeds  of 
checks  presented  by  such  other  member  for 
clearing  on  the  next  morning,  shortly  be- 
fore suspending  payment,  must  account 
therefor  to  the  bankrupt  estate  of  such 
defaulting  member,  where  the  clearing 
house,  in  the  revision  of  the  clearings  made 
necessary  by  such  suspension,  eliminated 
and   returned   the   checks   which    had  been 
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which,  after  hearing  the  evidence,  found 
all  the  issues  in  a  suit  for  specific  perform- 
ance in  favor  of  the  defendants,  the  Su- 
preme Court  of  the  United  States  will  or- 
dinarily, in  reviewing  the  facts,  confine  it- 
self to  questions  of  the  admissibility  of  evi- 
dence and  whether  there  was  any  evidence 
to  sustain  the  conclusion  reached,  where 
such  is  the  practice  in  the  territorial  court. 
Halscll  v.  Renfrow,  1032 

62.  A  judgment  of  the  supreme  court  of 
the  territory  of  Oklahoma,  affirming  the 
judgment  of  the  court  of  first  instance, 
which,  after  hearing  the  evidence,  found 
the  issues  in  a  suit  for  specific  perform- 
ance in  favor  of  the  defendants,  must  be 
affirmed  on  appeal,  where  there  is  evidence 
which  would  sustain  a  finding  in  favor  of 
the  defendants  upon  an  issue  in  the  plead- 
ings as  to  whether  the  property  covered  by 
the  agreement  had  been  conveyed  to  a  third 
person  for  value  and  without  notice.      Id. 

63.  A  judgment  of  a  state  court  will  be 
affirmed  by  the  United  States  Supreme 
Court  on  a  writ  of  error  if  there  is  evi- 
dence sufficient  to  sustain  it,  although  there 
may  be  other  conflicting  testimony,  where 
no  special  findings  of  fact  were  made,  and 
the  proceedings  in  the  trial  court  were  ap- 
proved by  the  highest  state  court  without 
an  opinion.    Gleason  v.  White,  87 

64.  The  finding  of  the  court  of  first  in- 
stance in  a  divorce  proceeding  that  the 
wife  had  not  committed  adultery  should  not 
have  been  reversed  by  the  supreme  court  of 
the  Philippine  Islands  unless  such  finding 
was  plainly  and  manifestly  against  the 
weight  of  the  evidence,  even  where  there  was 
a  literal  compliance  with  the  provision  of 
I  497  of  the  Code  of  Civil  Procedure,  em- 
powering wich  court  to  review  the  evidence 
in  case  the  excepting  party  filed  a  motion 
in  the  court  of  first  instance  for  a  new 
trial  on  the  ground  that  the  findings  of 
fact  were  plainly  and  manifestly  against 
the  weight  of  evidence,  and  such  motion 
was  overruled,  and  due  exception  was  taken 
to  the  ruling.    De  la  Rama  v.  De  la  Rama, 

765 

65.  The  sufficiency  of  the  evidence  on 
which  a  divorce  to  the  wife  was  refused 
is  open  for  review  in  the  Supreme  Court 
of  the  United  States  on  an  appeal  from  the 
supreme  court  of  the  Philippine  Islands, 
taken  under  the  act  of  July  1,  1902  (32 
Stat,  at  L.  691-695,  chap.  1369,  U.  S.  Comp. 
Stat.  Supp.  1903,  p.  93),  5  10,  allowing 
such  appeals  to  be  governed  by  the  rules 
applicable  to  appeals  from  circuit  courts 
in  all  cases  in  which  the  jurisdictional 
amount  is  involved,  where  the  correctness 
of  the  denial  of  alimony  pendente  lite  and 
of  a  separation  of  the  conjugal  property 
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cannot  be  determined  without  passing  npos 
the  weight  of  such  evidence,  and  the  •{► 
peal  was  taken  from  the  whole  decree.     Id. 

66.  If  there  is  sufficient  evidence  to  go 
to  the  jury  in  a  criminal  case,  the  Supreme 
Court  of  the  United  States  will  not  weigh 
tlie  facts  and  determine  the  guilt  or  inno- 
cence of  the  accused  by  a  mere  preponder- 
ance of  evidence,  but  will  limit  its  decision 
to  questions  of  law.  Burton  v.  United 
States,  1057 

Harmless  errors. 

67.  Charging  the  jury  in  a  negligence 
case  that  damages  could  not  be  considered 
in  excess  of  the  sum  claimed  in  the  declara- 
tion cannot  prejudice  the  defendant,  where 
the  court  was  careful  to  say  that  the  sum 
claimed  should  not  be  taken  as  a  criterion 
to  act  upon,  but  only  as  a  limit,  beyond 
which  the  jury  could  not  go.  McDermott 
V.  Severe,  1162 

68.  No  harm  is  done  by  charging  the  jury 
that  the  accused  were  not  charged  with 
the  murder  of  a  certain  person,  when  tho 
indictment  in  fact  contained  his  name  as 
one  of  those  whose  murder  was  alleged* 
where  the  court  also  said  that,  if  so  charged 
in  the  indictment,  there  was  no  evidence 
to  sustain  that  charge.  Sawyer  v.  United 
States,  972 

69.  Error  in  cross-examining  the  accused 
with  reference  to  previous  misconduct  which 
has  no  tendency  to  connect  him  with  the 
offense  charged  is  not  available  on  a  writ 
of  error,  where  the  witness  denied  such 
misconduct,  and  no  attempt  wms  made  to 
contradict  his  denial.  Id. 

70.  Error  committed  by  the  trial  court 
either  in  admitting  evidence  or  in  the  legml 
effect  given  to  the  evidence  admitted  con- 
cerning acts  which  were  held  adequate  to 
interrupt  the  course  of  prescription  is  not 
ground  for  reversal,  where  the  appellate 
court  decides  that  a  longer  period  of  pre- 
scription controlled,  concerning  which  tlie 
acts  of  interruption  were  wholly  irrelevant, 
although  the  defeated  party,  relying  on  the 
certainty  of  a  reversal  because  of  such 
errors,  may  have  neglected  to  make  a  full 
defense,  or  to  assign  other  substantial  er- 
rors in  the  appellate  court  Royal  Ins.  Ca 
V.  Miller,  226 

71.  An  improper  remark  by  the  district 
attorney  in  summing  up  before  the  Jury  is 
not  ground  for  reversing  a  conviction,  where 
the  court,  on  objection,  held  such  remark 
to  be  improper,  and  the  counsel  withdrew 

,  it,  and  apologized  for  it.     Sawyer  v.  Unit«l 
States,  •Tt 

72.  Permitting  the  withdrawal  of  an  or^ 
iginal  bill  of  a  waterworks  company,  alle^^ 
in*»  that  it  had   become  the  owner  of   the 
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tract  involved  in  a  suit  bci/Ween  the 
nicipality  and  another  waterworks  com- 
ly,  where  such  bill,  being  in  the  nature 
a  supplemental  bill,  was  filed  after  the 
V,  in  answer  to  the  company's  petition 
be  admitted  as  a  party  complainant,  had 
lied  that  it  had  any  interest  in  the  liti- 
:ion,  was  not  an  abuse  of  the  discretion 
the  trial  court,  and  the  same  is  true  of 

action  in  suppressing  the  testimony  on 
3  question,  and  in  denying  the  munic- 
ility  leave  to  file  a  further  answer,  setting 

the  alleged  transfer  of  ownership.  Vicks- 
Tg  V.  Vicksburg  Waterworks  Co.  1 102 

Vn.  Judgment. 

73.  The  supreme  court  of  the  Philippine 
lands  has  jurisdiction,  on  an  appeal  taken 
the  accused  from  a  conviction  in  the 
ial  court,  to  reverse  the  judgment,  and 
nvict  the  accused  of  a  higher  degree  of 
e  offenae  charged.  Trono  y.  United 
ates,  292 

PPROPBIATION« 

Of   Water,  see   Waters,  8. 


Of  Bankrupt  Estate,  see  Bankbuptoy, 
2,  3. 

J3SIONMENT. 

Of  Claim  against  United  States,  see 
Claims,  1,  2. 

Federal  Jurisdiction  of  Suits  by  As- 
signee, see  Courts,  7,  8. 

LTTACHMENT. 

Lien  of  Attaching  Creditors  of  Bank- 
rupt, see  Bankruptct,  4. 

1.  The  general  provisions  of  Porto  Rico 
5ivil  Code,  art.  1902,  giving  a  right  of 
iction  for  acts  of  fault  or  negligence,  can- 
lot  be  deemed  to  authorize  an  action  to 
ecover  damages  for  a  wrongful  attachment, 
in  view  of  the  comprehensive  method  spe- 
jially  provided  by  the  Code  of  Civil  Pro- 
ledure,  arts.  1409-1416,  for  the  recovery 
md  assessment  of  damages  in  cases  where 
attachments  are  wrongfully  issued  and  va- 
cated for  any  cause.     Perez  v.  Fernandez, 
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2.  The  procedure  for  the  recovery  and 
assessment  of  damages  where  attachments 
have  wrongfully  been  issued,  prescribed  by 
Porto  Rico  Code  Civ.  Proc.  arte.  1409-1415, 
is  applicable  where  the  attachment  was 
caused  to  be  issued  by  a  person  claiming 
to  act  under  a  power  of  attorney  from  the 
plamtifT  in  the  attachment  suit,  although 
thp  stitute  provides  that  the  cost  of  the 
Attachment  and  damages  shall  be  assessed 


against  the  plaintiff  in  such  suit,  since 
there  is  nothing  to  prevent  making  such 
person  a  party  to  the  attachment  proceed- 
ing if  damages  are  to  be  assessed  against 
him  alone,  and  if  his  action  was  author- 
ized by  the  real  plaintiff  the  latter  would 
be  liable  for  the  acte  of  his  agent  on  his 
behalf.  Id. 

AUTREFOIS  ACQUIT. 

See  Criminal  Law,  4,  5. 

AWARD. 

To  Cherokee  Indians,  see  Indians. 

BANKRUPTCY. 

Necessity  of  Diversity  of  Citizenship 
to  Sustain-  Jurisdiction  of  Federal 
Circuit  Courts,  see  Courts,  4. 

Evidence  in  Bankruptcy  Cases,  see 
Evidence,  6. 

Necessity  of  Filing  Conditional  Sale 
as  against  Trustee  in  Bankruptcy, 
see  Sau:,  2. 

1.  The  mere  designation  of  a  person  as 
"special  master"  in  the  order  of  appoint* 
ment  in  bankruptcy  proceedings  does  not  de- 
prive him  of  the  express  authority  con- 
ferred by  such  order  to  sue  to  collect  all 
the  assete  of  the  bankrupt  estate.  Royal 
Irfs.  Co.  V.  Miller,  226 

2.  A  bank  which  receives  from  a  clear- 
ing house  association  the  proceeds  of  checks 
presented  for  clearing  by  a  member  shortly 
before  suspending  payment  cannot  escape 
liability  to  account  to  the  estate  in  bank- 
ruptcy of  the  defaulting  member,  where  the 
clearing  house,  in  revising  the  day's  clear- 
ings because  of  such  suspension,  eliminated 
and  returned  the  checks  which  had  been 
debited  against  the  defaulting  member,  on 
the  theory  that,  under  the  doctrine  of  re- 
scission and  following  of  trust  funds,  the 
bank  had  the  right  to  appropriate  any 
property  of  the  defaulting  member  and  ap- 
ply it  to  the  reduction  of  an  advance  of 
currency  made  on  th.at  day,— especially 
where  such  currency  was  paid  out  by  such 
defaulting  member  over  its  counters  to  its 
customers.  Rector  v.  Commercial  Nat. 
Bank,  533 

3.  A  bank  which,  in  payment  of  a  clear- 
ing house  check  drawn  in  its  favor  on  an- 
other member,  and  held  as  a  result  of  the 
day's  clearings,  receives  the  proceeds  of 
checks  presented  by  such  other  member  for 
clearing  on  the  next  morning,  shortly  be- 
fore suspending  payment,  must  account 
therefor  to  the  bankrupt  estate  of  such 
defaulting  member,  where  the  clearing 
house,  in  the  revision  of  the  clearings  made 
necessary  by  such  suspension,  eliminated 
and   returned   the   checks   which    had   been 
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debited  against  the  defaulting  member,  and 
which  were  subsequently  dishonored;  and 
this  is  no  less  true  because  the  clearing 
house,  under  its  rules,  might  have  called 
on  its  other  members  to  pay  pro  rata  the 
amount  of  the  checks  drawn  upon  the  de- 
faulting member,  and  might  have  treated 
the  credits  in  favor  of  the  defaulting  mem- 
ber as  belonging  proportionally  to  the  con- 
tributing members,  since,  even  under  these 
rules,  a  check  which  was  a  result  of  the 
clearings  of  the  previous  day  would  not 
be  entitled  to  participation.  Rector  v. 
City  Deposit  Bank  Co.  527 

4.  Liens  acquired  by  attaching  creditors 
on  real  property  which,  but  for  such  at- 
tajchments,  would  have  passed  to  a  subse- 
quent purchaser  under  .an  unrecorded  deed, 
may  be  preserved  for  the  benefit  of  the  es- 
tate of  the  bankrupt  debtor  by  a  court  of 
bankruptcy  in  the  exercise  of  its  discre- 
tionary power,  under  the  bankrupt  act  of 
July  1,  1898  (30  Stat  at  L.  565,  chap.  541, 
U.  8.  Oomp.  Stat  1901,  p.  3450),  S  67f,  to 
preserve  for  the  benefit  of  the  estate  rights 
under  lienA  obtained  against  an  insolvent 
within  four  months  prior  to  the  filing  of 
a  petition  in  bankruptcy  against  him,  since 
to  construe  this  provision  as  referring  only 
to  liens  upon  property  which,  if  such  liens 
were  annulled,  would  pass  to  the  trustee,  of 
the  bankrupt,  would  restrict  its  application 
to  a  contingency  already  provided  for  by  a 
prior  clause  in  that  section,  annulling  all 
such  liens,  and  providing  that  property  af- 
fected thereby  shall  pass  to  the  trustee  aa 
a  part  of  the  estate.  First  Nat.  Bank  v. 
Staake,  967 

McHarg  y.  Staake,  971 

Amendment  of  G^eneral  Order  No.  35.  1177 

BANKS. 

Acts  Ultra  Vires,  see  Cospobation^, 
2-5. 

Burden  of  Proving  Insolvency  of  Ven- 
der of  National  Bank  Stock,  see 
Evidence,  3. 

Power  of  State  Court  to  Issue  Man- 
damus against  National  Bank,  see 
Mandamus,  3. 

1.  The  common-law  right  of  a  stockhold- 
er, for  proper  purposes  and  under  reason- 
able regulations  as  to  place  and  time,  to 
inspect  the  books  of  the  corporation  of 
which  he  is  a  member,  is  not  restricted  as 
to  national  banks  by  U.  S.  Rev.  Stat  §  5211 
(U.  S.  Comp.  Stat  1901,  p.  3498),  requir- 
ing such  banks  to  make  reports  to  the 
Comptroller  of  the  Currency,  or  by  §  5240 
(U.  S.  Comp.  Stat  1901,  p.  3516),  pro- 
viding for  tie  appointment  of  examiners 
to  investigate  the  condition  of  such  banks, 
or  by  S  5241  (U.  8.  Comp.  Stot  1901,  p. 
1190 


3517),  providing  that  no  such  bank  **8hal1 
be  subject  to  any  visitorial  powers  other 
than  such  as  are  authorized  by  this  title, 
or  are  vested  in  the  courts  of  justice." 
Guthrie  v.  Harkness,  130 

Stooklioldar's  liabiUty. 

Limitation  of  Action  to  Enforce,  see  Ldc- 
iTATioN   OF   Actions,    1. 

2.  Valid  obligations  of  a  national  bank 
may,  after  voluntary  liquidation,  be  en- 
forced against  a  stockholder  who  voted 
against  the  resolutions  looking  towards  sudi 
liquidation,  where  the  requisite  amount  of 
stock  was  voted  in  favor  of  that  eoorte. 
Poppleton  V.  Wallace,  74J 

3.  The  notes  of  a  national  bank,  gim 
when  embarrassed  by  pressing  demands,  \m 
part  consideration  of  the  assumption  by  tbe 
payee  of  all  its  outstanding  obligatioM, 
secured  by  a  pledge  of  all  its  assets  re- 
maining after  turning  over  cash  and  snek 
bills  receivable  as  the  payee  wonld  aoeepi 
at  par,  are  its  valid  obligations,  which 
can  be  enforced  against  its  stocldudden 
after  voluntary  liquidation.  Wymaa  v. 
Wallace,  733 
Frenzer  v.  Wallace,  74S 

4.  The  coverture  of  the  legatee  of  shsns 
of  stock  in  a  national  bank  when  her  name 
was  placed  upon  the  bank's  books  as  a  stock- 
holder and  when  she  received  the  oertii- 
cate  of  stock  does  not  protect  her  agaimt 
a  personal  judgment  at  law  for  the  ammmt 
due  as  a  shareholder  under  an  issfimnfint 
made  by  the  Comptroller  of  the  Currency  to 
pay  the  debts  of  the  bank,  althou^  a  mar- 
ried woman  may  be  incapable,  under  the 
local  law,  of  making  or  binding  hensll 
personally  by  contract,  if  such  law  do« 
not  incapacitate  her  from  becoming  an  own- 
er of  such  stock,  by  bequest  or  otherwise. 
Christopher  v.  Norvell,  7J| 

5.  A  colorable  transfer  of  shares  of  stock 
in  a  national  bank,  made  for  the  beneflt  of 
the  registered  owner,  cannot  relieve  the  lat- 
ter from  his  liability  under  U.  a  Rev.  SUt 
$  5151,  U.  S.  Oomp.  Stat  IMl,  p.  346S» 
as  a  shareholder,  for  the  debts  of  the  ^^^^ 
McDonald  v.  Dewey,  HfS 

6.  A  stockholder  in  a  national  bank  ess- 
not  evade  his  liability  under  U.  &  Bsf. 
Stat  S  5151,  for  the  debts  of  the  bank,  by 
a  transfer  of  his  shares  of  stock  to  a  p«> 
son  financially  irresponsible,  proridsd  hi 
knew  or  should  have  known  at  the  tlBi 
that  the  bank  was  then  idsolreat         M. 

7.  One  who,  with  knowledge  of  tht  In- 
solvency of  a  national  bank,  transfers  kk 
sjock  to  an  irresponsible  vendee  with  laftMl 
to  evade  his  liability  under  U.  8.  Rev.  Stat 
§  5151,  for  the  debts  of  the  bank,  can  oa^ 
be  held  responsible  ibr  the  unsatisfied  debli 
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existing  when  the  fraudulent  transfer  was 
made,  in  view  of  the  requirement  of  |  6210 
(U.  S.  Gomp.  Stat  1901,  p.  3498),  that 
the  list  of  the  names  and  residences  of  all 
the  shareholders  and  the  number  of  shares 
held  by  each  he  kept  by  the  bank,  subject 
to  the  inspection  of  all  shareholders  and 
creditors,  and  of  the  provision  of  |  6189 
(U.  S.  Comp.  SUt.  1901,  p.  8461),  that 
every  person  becoming  a  shareholder  by  a 
transfer  of  shares  to  himself  shall  succeed 
to  all  the  rights  and  liabilities  of  the  prior 
holder  of  such  shares,  and  that  no  change 
nhall  be  made  in  the  articles  of  association 
by  which  the  rights,  remedies,  or  securities 
of  the  existing  creditors  of  the  association 
shall  be  impaired.  Id. 

BEQUEST. 

Charitable  Gift,  see  Chabities. 

BONA  FIDE  PURCHASER. 

Of  Public  Lands,  see  Pubuo  Lands, 
14-18.         0 

BONDS. 

Damages  in  Action  on  Redelivery  Bond, 
see  Damages,  2,  3. 

Validity  of  Redelivery  Bond,  see  Du- 
TIBS,  6,  6. 

Mandamus  to  Levy  Tax  to  Pay  Judg- 
ment on  Township  Bonds,  see  Man- 
damus, 1,  2;  State,  8. 

BOUNDARIES. 

Power  of  Congress  to  Alter  State 
Boundaries,  see  Congbbss. 

On  Meandered  Lands,  see  Publio 
Lands,  8. 

Original  Jurisdiction  of  Controversy 
between  States  Respecting,  see  Su- 
PBEME  Court  of  the  United 
States. 

1.  The  boundary-  line  between  the  state 
of  Iowa  and  the  state  of  Illinois  decreed  to 
be  the  middle  of  the  main  navigable  channel 
of  the  Mississippi  river.     Iowa  v.  Illinois, 
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2.  The  chain  of  sea-sand  islands  running 
from  the  west  shore  of  Mobile  bay,  in  the 
state  of  Alabama,  westward  to,  and  inclu- 
sive of.  Cat  island  in  the  state  of  Mississippi, 
and  not  the  sea-marsh  islands  previously 
granted  to  the  state  of  Louisiana,  was  meant 
by  the  provision  in  the  Mississippi  enabling 
act  of  March  1,' 1817  (3  Stat  at  L.  348, 
chap.  23,  §  2),  establishing  the  southern 
boundary  of  the  proposed  state  as  extending 
westwardly  from  the  intersection  of  the 
eastern  boundary  with  the  Gulf  of  Mexico, 
''including  all  the  islands  within  6  leagues 
of  the  shore,"  to  the  most  eastern  junction 
of  Pearl  river  with  Lake  Borgne.  Louis- 
iana V.  Mississippi,  918 


8.  All  islands  within  9  miles  of  the  coast 
line  of  the  Louisiana  marshes  at  the  eastern 
extremity  of  St.  Bernard  peninsula,  except 
as  restricted  by  the  deep-water  sailing  chan- 
nel, regarded  as  the  boimdary  between  the 
states  of  Mississippi  and  Louisiana,  were 
granted  to  the  latter  state  by  the  act  of 
April  8,  1812  (2  Stat  at  L.  701,  chap.  60), 
admitting  Louisiana  into  the  Union,  with 
a  boundary  described  as  extending  along  the 
middle  ol  the  Iberville  river  and  Lakes 
Maurepas  and  Pontchartrain  to  the  Gulf  of 
Mexico,  and  thence  bounded  by  said  gulf 
to  the  mouth  of  the  Sabine  river,  "including 
all  islands  within  8  leagues  of  the  coast" 

Id. 

4.  The  deep-water  sailing  channel  or 
"thalweg"  emerging  from  the  most  eastern 
mouth  of  Pearl  river  into  Lake  Borgne  and 
extending  through  the  northeast  corner  of 
Lake  Borgne,  north  of  Half  Moon  or  Grand 
island,  thence  east  and  south  through  Miss- 
issippi sound,  through  South  pass,  between 
Cat  island  and  Isle  &  Pitre  to  the  Gulf  of 
Mexico,,  is  the  true  boundary  line  between 
the  sthtes  of  Mississippi  and  Louisiana, 
under  the  act  of  April  8,  1812  (2  Stat 
at  L.  701,  chap.  50),  admitting  Louisiana 
into  the  Union,  with  a  boundary  described 
as  extending  along  the  middle  of  the  Iber- 
ville river  and  Lakes  Maurepas  and  Pont> 
chartrain  to  the  Gulf  of  Mexico,  and  thenoe 
bounded  by  the  said  gulf  to  the  mouth  of 
the  Sabine  riven  Id. 

5.  As  between  the  states  of  the  Union, 
long  acquiescence  in  the  assertion  of  a  partic- 
ular boundary,  and  the  exercise  of  domin- 
ion and  sovereignty  over  the  territory  with- 
in it,  should  be  accepted  as  conclusive, 
wnatever  the  international  rule  may  be  in 
respect  to  the  acquisition  by  prescription 
of  large  tracts  of  country  claimed  by  both 
states.  Id. 

BRIDGE. 

Requiring  Railroad  Company  to  Pay 
Cost  of  Removing  and  Rebuilding, 
see  Constitutional  Law,  15,  16, 
40. 

Joint  Use  of  Railroad  Bridge,  see  Rail- 

BOADS,  1. 

BROWN. 

Henry  B.,  Correspondence  Respecting 
Resignation  of.  1179 

BURDEN    OF   PROOF. 

See  EviDENOB,  2,  3. 

CABS. 

Exclusion  of  Cabmen  from  Railway 
Station  and  Grounds,  see  Cab- 
BIEBS,  1«  2. 
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Preferences    and     Discrimination,     see 

C!OMMEBCE,    1,  2. 
Maintenance   of    Published    Rates,    see 

COMMEBCE,   1-3. 

Right  to  Charge  Rates  Scheduled  with 
Interstate  Commerce  Commission, 
see  CoMMEBCE,  3. 

Enforcement  of  Orders  of  Interstate 
Commerce  Commission,  sea  Com- 
merce, 4. 

State  License  Tax  on  Sales  of  Intoxi- 
cating Liquors  on  Board  Interstate 
Carrier,  see  CommebcE;  C. 

Compelling  Railway  Company  to  De- 
liver Cars  to  Private  Siding,  see 
Commerce,  8. 

Compelling  Railway  Company  to  Fur- 
nish   Cars   to    Shipper,    see    Com- 

MERCE,    <7« 

•  Injunctive  Relief  against  Violations  of 
Act  to  Regulate  Commerce,  see 
Injunction,  4. 

1.  A  railway  company  which  haa  made  an 
arrangement  with  a  transfer  company  to 
furnish  at  its  passenger  station  all  the  ve- 
hicles necessary  for  the  accommodation  of 
the  passengers  arriving  there  on  its  trains 
or  on  the  trains  of  other  railroad  companies 
using  the  station  may  legally  exclude  from 
the  station  and  depot  grounds  all  other 
hackmen  or  cabmen  seeking  entrance  for  the 
purpose  of  soliciting  for  themselves  the  cus- 
tom or  patronage  of  passengers.  Donovan 
V.  Pennsylvania  Co.  192 

2.  Licensed  hackmen  or  cabmen,  when  not 
forbidden  by  valid  mimicipal  regulations, 
may,  within  reasonable  limits,  use  the  pub- 
lic sidewalk  in  front  of,  adjacent  to,  or  about 
the  main  entrance  to  a  railway  passenger 
station  in  prosecuting  their  calling,  but  are 
not  entitled  to  congregate  upon  such  side- 
walk so  as  to  interfere  with  the  ingress 
and   egress   of    passengers    and   employees. 

Id. 

3.  Nothing  in  the  provisions  of  the  act 
of  February  4,  1887  (24  Stat  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat  1901,  pp.  3154- 
3165),  §  6,  requiring  joint  traffic  rates, 
when  agreed  upon,  to  be  filed  with  the  In- 
terstate Commerce  Commission,  and  made 
public  when  required,  and  empowering  the 
Commission  to  prescribe  forms  of  schedules 
of  such  rates,  forbids  the  adoption  by  com- 
mon carriers,  as  part  of  an  agreement  for 
a  through  rate  from  California  to  the  East, 
for  oranges  and  other  citrus  fruits,  of  a  rule 
under  which  the  right  of  routing  beyond  its 
own  terminal  is  reserved  to  the  initial  car- 
rier as  the  condition  of  guaranteeing  the 
through  rates  to  the  shipper,  where  such 
rule  has  served,  as  was  intended,  to  break 
up  rebating  by  the  connecting  lines,  and, 
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in  its  practical  operation,  the  actual  routing 
is  generally  conceded  to  the  Hhipper,  and  hia 
requests  to  divert  shipments  en  route  are 
usually  allowed.  Southern  P.  Co.  v.  Inier- 
siate  Commerce  Commission,  5S5 

4.  A  discrimination  forbidden  by  the  act 
of  February  4,  1887  (24  Stat  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat  1901,  pp.  3154- 
3165),  §  3,  is  not  made  by  the  adoption  by 
common  carriers,  as  part  of  an  agreement 
for  a  through  rate  from  California  to  the 
East,  for  oranges  and  other  citrus  fruits,  of 
a  rule  under  which  the  right  of  routing  be- 
yond its  own  terminal  is  reserved  to  the 
initial  carrier  as  the  condition  of  guaran- 
teeing the  through  rates  to  the  shipper, 
where  such  rule  has  served,  as  was  intended, 
to  break  up  rebating  by  the  connecting 
lines,  and,  in  its  practical  operation,  the 
actual  routing  is  generally  conceded  t#  tha 
shipper,  and  his  requests  to  divert  shipments 
en  route  are  usually  allowed.  Id. 

5.  The  pooling  of  ^eights  of  competing 
railroads,  forbidden  by  the  act  of  Februaiy 

4,  1887    (24  SUt  at  L.  379,  chap.  104,  U. 

5.  Comp.  Stat  1901,  pp.  3154-3165),  $  5, 
is  not  accomplished  by  the  adoption  by  com- 
mon carriers,  as  part  of  an  agreement  for  a 
through  rate  from  California  to  the  East, 
for  oranges  and  other  citrus  fruits,  of  a  mle 
under  which  the  right  of  routing  beyond  its 
own  terminal  is  reserved  to  the  initial  car- 
rier as  the  condition  of  guaranteeing  the 
through  rates  to  the  shipper,  even  though 
the  initial  carrier  promises  fair  treatment 
to  the  connecting  lines,  and  carries  cot 
such  promise,  where  such  rule  has  served, 
as  was  intended,  to  break  up  rebating 
by  the  connecting  lines,  and,  in  its  practical 
operation,  the  actual  routing  is  generally 
conceded  to  the  shipper,  and  his  requests  to 
divert  shipments  en  r<Htte  are  usually  al- 
lowed. Id. 

CERTIFICATE. 

Effect  of  Certificate  of  SUte  Court  to 
Sustain  Appellate  Jurisdiction  of 
Supreme  Court  of  United  Statea, 
see  Appbm«  and  Erbob,  36,  37. 

CERTIOBARI. 

When  Refusal  to  Grant  is  Discretion- 
ary, see  Appeal  and  Erbok,  45. 

Authority  to  issue  a  writ  of  certiorari  as 
an  original  and  independent  proceeding  to 
review  a  conviction  in  an  inferior  Federal 
court  is  not  found  in  the  grant  to  the  cir- 
cuit courts  of  appeals  by  the  act  of  March 
3,  1891,  I  12,  of  the  powers  spei^iBed  in  U. 
S.  Rev.  Stat.  |  716,  which  authorizes  certain 
Federal  courts  to  ''issue  all  writs  not  spe- 
cially provided  for  by  statute,  which  may 
be   necessary   for   the  exorcise  of   their   rr- 
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Bpective  jurisdictions,"  where  the  only  ques- 
tion in  the  case  is  whether  the  punishment 
of  the  offense  charged  is  within  the  juris- 
diction of  the  Federal  courts,  and  the  case 
is  put  in  proper  condition  for  a  review  on 
writ  of  error.     Whitney  v.  Dick,  963 


To  Jurors,  see  Jxtbt,  3,  4. 


Effect  of  Death  or  Resignation  of  Trus- 
tee, see  Trusts,   1. 

1.  The  power  conferred  upon  Georgetown 
College  by  the  act  of  June  10,  1844  (6  Stat 
at  L.  912,  chap.  41),  to  give  instruction  in 
the  liberal  arts  and  sciences,  enables  it  to 
take  a  bequest  to  be  used  and  held  as  an 
endowment  for  the  prosecution  of  research 
in  the  colonial  history  of  Maryland  and  the 
territory  embraced  in  the  District  of  Co- 
lumbia, and  the  obtaining  and  preserving  of 
archives  and  papers  relating  to  that  sub- 
ject.    Speer  v.  Colbert,  403 

2.  Religious  control  exercised  over  in- 
corporated institutions  which  are  not  sec- 
tarian institutions  under  their  charters  does 
not  make  them  such  within  the  meaning  of 
D.  C.  Rev.  Stat.  §  457,  and  §  34  of  the  Mary- 
land Bill  of  Rights,  invalidating  gifts  and 
devises  for  religious  purposes,  unless  made 
at  least  one  month  before  the  death  of  the 
donor  or  testator.  Id. 

3.  The  institution  incorporated  as  "The 
President  and  Directors  of  Georgetown  Col- 
lege" by  the  act  of  Congress  of  June  10, 
1844  (6  Stat,  at  L.  912,  chap.  41),  which  ex- 
pressly provides  that  no  misnomer  of  a  cor- 
poration shall  defeat  or  annul  any  donation, 
is  entitled  to  the  property  bequeathed  to 
"Georgetown  University  in  the  District  of 
Columbia,"  where  there  is  not,  in  such  Dis- 
trict, any  such  incorporated  institution  of 
learning  as  ^'Georgetown  University,"  sepa- 
rate frOm  and  independent  of  "Georgetown 
College."  Id. 

4.  The  discretion  to  be  exercised  by  the 
trustees  under  a  will  in  selecting  the  medical 
college  in  which  a  scholarship  is  to  be  main- 
tained does  not  avoid  the  bequest,  where  the 
testator  expressed  his  preference  for  George- 
town College,  if  the  scholarship  could  be 
maintained  in  that  institution,  and  if  not, 
directed  that  it  be  a  scholarship  in  some 
medical  college  in  the  District  of  Columbia. 

Id. 

5.  A  bequest  of  a  sufficient  sum,  not  to 
exceed  $3,000,  the  income  to  be  applied  to 
maintain  a  scholarship  in  a  medical  college, 
is  not  void  for  any  un<*,ertainty  as  to  the 
amount.  Id. 

6.  Uncertainty  as  to  the  amount  cannot  ^ 


successfully  be  urged  to  defeat  the  bequest 
of  a  sum  not  exceeding  $5,000,  to  he  equal- 
ly divided  between-  two  named  charitable 
institutions,  which  the  testator  directs  to 
be  made  in  the  event  of  the  invaiiuiiy  of  a 
prior  bequest  of  a  sum  not  exceeding  $5,000 
for  another  purpose.  Id. 

CHEROKEE  INDIANS. 

See  Indians;    Interest. 

CHILD. 

Custody  of  Infant's  Estate,  see  Pab- 
ENT  AND  Child. 

CIRCUIT  COURT. 

Appeals  to  Supreme  Court,  see  Appeal 
AND  Ebbob,   11,   12. 

Enforcement  by,  of  Order  of  Inter- 
state   Commerce    Commission,    see 

COMMEBOE,  4. 

Jurisdiction  of,  see  Coubts. 
Removal    of    Cause   to,    see   Removal 
OF  Causes. 

CIRCUIT  COURTS  OF  APPEALS. 

Appeal  to  Supreme  Court,  see  Appeal 

AND  Ebbob,  8-10. 
Certiorari  in,  see  Cebtiobabl 
Habeas  Corpus  as  Original  Proceeding 

in,  see  Habeas  Cobpus,  4. 

CITIZENS. 

Finality  of  Decree  of  Circuit  Court  of 
Appeals  where  Diversify  of  Citi- 
zensnip  is  Sole  Ground  of  Original 
Jurisdiction,  see  Appeal  and  Eb- 
bob, 10. 

Citizenship  as  Ground  for  Jurisdiction, 
see  CouBTS,  1-8. 

Necessity  of  Diverse  Citizenship  to  Sus- 
tain Removal  of  Cause,  see  Re- 
moval OF  Causes,  3. 

CIVIL  RIGHTS. 

Denial  of,  as  Ground  for  Removal  of 
Cause  to  Federal  Court,  see  Re- 
moval OF  Causes,  4,  5. 

CIVIL    SERVICE. 

1.  The  protection  of  the  President's  order 
of  July  27,  1897,  against  removals  from 
the  civil  service  exce()t  upon  written  char- 
ges, with  opportunity  for  defense,  extends  to 
an  employee  in  the  office  of  the  United 
States  surveyor  general  for  the  state  of  Ida- 
ho, certified  by  the  Secretary  of  the  Interior 
as  within  the  terms  of  the  act  of  January 
16,  1883  (22  Stat,  at  L.  406,  chap.  27,  U.  S. 
Comp.  Stat.  1901,  p.  1222),  §  6.  and  the  ex- 
ocutive  order  of  May  6,  1896,  made  in 
pursuance  thereof,  extending  the  depart- 
mental service  classified  under  that  act  so 
as  to  include  all  executive  officers  and  em- 
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ployees  outside  of  the  District  of  Colum- 
bia, whether  compensated  hj  a  fixed  salary 
or  otherwise,  who  are  serving  in  a  clerical 
capacity,  or  whose  duties  are,  in  whole  or 
in  part,  of  a  clerical  nature.  United  States 
V.  Wickersham,  798 

2.  A  regular  and  duly  qualified  employee 
in  the  classified  civil  service  of  the  United 
States  is  entitled  to  the  compensation  at* 
tached  by  law  to  his  position  during  the 
period  of  his  wrongful  suspension  by  a  sub- 
ordinate officer.  %  Id. 

CIiAIMS. 

Cherokee  Claims,  see  Indiaks. 
Interest  on   Cherokee   Claims,   see  In- 
terest. 

1.  So  far  as  the  contract  for  the  prose- 
cution of  a  claim  against  the  United  States 
makes  the  payment  of  the  compensation  for 
services  rendered  thereunder  a  lien  upon 
the  claim  and  upon  any  draft,  money,  or 
evidence  of  indebtedness  which  may  be  is- 
sued thereon,  it  is  repugnant  to  U.  S.  Rev. 
Stot.  i  3477,  U.  S.  Comp.  Stat.  1901,  p. 
2320,  annulling  assignments  of  such  claims 
or  of  any  part  or  interest  therein,  made  in 
advance  of  the  allowance  of  the  claim. 
Nutt  V.  Knut,  348 

2.  The  illegality,  under  U.  S.  Rev.  Stat. 
$  3477,  U.  S.  Comp.  SUt  1901,  p.  2320, 
of  a  clause  in  a  contract  for  the  prosecu- 
tion of  a  claim  against  the  United  6tates, 
making  the  payment  of  compensation  for 
the  services  rendered  thereunder  a  lien  upon 
the  claim  and  upon  any  draft,  money,  or 
evidence  of  indebtedness  that  may  be  issued 
thereon,  does  not  invalidate  so  much  of  the 
contract  as  provides  for  the  payment  for 
such  services  of  a  sum  equal  to  one  third 
of  the  amount  allowed  on  the  claim.    Id. 

Jurisdiotton  to  enforce. 

3.  A  petition  for  the  reformation  of  a 
contract  with  the  Federal  government,  and 
for  damages  for  breach  of  such  contract  as 
reformed,  is  within  the  jurisdiction  of  the 
court  of  claims,  under  the  act  of  March  3, 
1887,  chap.  359,  I  1  (24  Stot  at  L.  505,  U. 
S.  Oomp.  Stot  1901,  p.  752),  which  defines 
such  jurisdiction  as  extending  to  all  claims 
founded  "upon  any  contract,  expressed  or 
implied,  with  the  government  of  the  United 
Stotes,  or  for  damages,  liquidated  or  un- 
liquidated, in  cases  not  sounding  in  tort, 
ia  respect  of  which  claims  a  party  would  be 
entitled  to  redress  against  the  United 
Steiai  either  in  a  court  of  law,  equity,  or 
admiralty  if  the  United  Stotes  were  suable." 
United  Stotes  v.  Milliken  Imprinting  Co. 

980 

^  A  Federal  district  court  has  jurisdic- 
tkm  mder  the  provisions  of  the  Tucker  act 
(24  Stot  at  L.  505,  chap.  339,  U.  S.  Comp. 
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Stot  1901,  pp.  752,  753),  defining  the 
current  jurisdiction  of  the  district  ooori 
and  the  court  of  claims,  of  a  petition  which 
is  in  effect,  a  libel  in  personam  for  the  salv- 
age on  duties'  collected  and  paid  over  to  the 
Federal  government  on  a  cargo  of  sugar 
afterwards  saved  from  loss  bv  fire  while  oo 
board  a  lighter,  in  the  harbor  of  New  York, 
and  in  the  possession  and  control  of  the  cos* 
toms  officers,  since  the  claim  may  properly 
be  said  to  be  one  for  unliqiiidatM  damages 
in  a  case  ''not  sounding  in  tort/'  in  respect 
of  which  the  party  would  be  entitled  to  re- 
dress in  a  court  of  admiralty  if  the  United 
Stotes  were  suable.  United  Stotes  v.  Cor- 
nell Steamboat  Co.  987 

5.  A  suit  to  recover  from  the  United 
Stotes  for  the  salvage  on  duties  collected 
and  paid  over  to  the  government  on  a  cargo 
of  sugar  afterwards  saved  from  loss  by  fire 
while  on  board  a  lighter,  in  the  harbor  of 
New  York,  and  in  the  possession  and  con- 
trol of  the  customs  officers,  does  not  arise 
under  the  revenue  laws,  so  as  to  be  excluded 
from  the  jurisdiction  of  the  district  court 
under  the  Tucker  act,  because  the  liability 
of  the  United  Stotes,  ae  having  a  direct  pe- 
cuniary interest  in  the  property  saved,  ia 
founded  on  the  assumption  that  the  Secre- 
tory of  the  Treasoiy,  acting  under  the  au- 
thority of  U.  S.  Rev.  Stot  $$  2984,  3689, 
would  have  refunded  the  duties  if  the  prop- 
erty had  been  destroyed  by  the  fire.    Id. 

CLOUD  ON  TTTItE. 

Jurisdiction  of  Ancillary  Bill  to  Re- 
move Cloud  on  Title,  see  Couitb» 
20. 

Verbal  assertions  of  ownership  do  mot 
constituto  a  cloud  upon  title,  to  reroore 
which  the  aid  of  a  court  of  equity  can  be  is- 
voKcd.    Devine  v.  Los  Angeles,  1046 

COMBIHATIOlfS. 

Validity  of  Stoto  Legislation  to  Insure 
Competition  between  Insurance 
Companies,  see  CoNsrirmoxAi. 
Law,  55. 

Validity  of  Contraeto  under  Aatl- 
Trust  Acto,  see  CoiiTEAcrs,  6-8. 

COMMEBOE. 

Routing  by    Initial   Carrier,   eee 

RIERS,  $-5. 
Unlawful  Reetrainto  of  Interttoto 

merce,  see  CoifrmaoTB,  6,  7. 
Injunctive  Reli^  egainit  Violatioa  ly 

Carrier  of  Act  to  Regulato  OMi- 

merce,  see  iNJUAoriuii,  4. 

1.  An  interstoto  carrier  not  empowwed  ly 
ito  charter  or  by  any  legislatte  ezlslia^ 
at  the  time  of  the  adoption  of  tte  eet  to 
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ilate  commerce  to  mine  and  market  ooal 
ates  the  mancUute  of  that  act  respecting 
maintenance  of  published  rates,  and  its 
libitions  against  undue  preferences  and 
riminations,  by  stipulating  to  sell  and 
isport  coal  at'  an  agreed  price  insuffi- 
t  to  3rield  its  published  freight  rates 
r  deducting  the  cost  of  purchase  and 
very.  New  York,  N.  H.  &  H.  R.  Co. 
nterstate  Ck>mmerce  Commission,      515 

.  Deliveries  of  coal  by  an  interstate 
*ier  not  empowered  to  mine  and  market 
1  by  its  charter  or  by  any  legislation 
iting  at  the  time  of  the  adoption  of  the 
to  regulate  commerce,  under  a  contract 
iell  and  transport  such  coal  at  a  stipu- 
d  price,  come  within  the  requirement  of 
b  act  respecting  the  maintenance  of  pub- 
ted  rates,  and  its  prohibitions  against 
ue  preferences  and  discrimination  when- 
r,  from  any  cause,  the  gross  sum  realized 
insufficient  to  yield  the  carrier  its  pub- 
ed  freight  rates  after  deducting  the  pur- 
se price  of  the  ooal  and  the  cost  of  de- 
ry,  although  the  contract  may  not  hav? 
a   open  to  that  objection   when  made. 

Id. 

.  A  common  carrier  may  exact  the  reg- 
r  rate  for  an  interstate  shipment,  as 
wn  by  its  printed  and  published  sched- 
}  on  file  with  the  Interstate  Commerce 
amission  and  posted  in  the  stations  of 
h  carrier,  as  required  by  the  interstate 
imerce  act,  although  a  lower  rate  was 
ted  by  the  carrier  to  the  shipper,  who 
pped  under  the  lower  rate  so  quoted, 
as  &  P.  R.  Co.  V.  Mugg,  1011 

.  The  enforcement  of  an  order  of  the  In- 
state Commerce  Comimission  directing 
imon  carriers  to  desist  from  maintain- 
or enforcing  a  rule  adopted  by  them  may 
decreed  by  a  Federal  circuit  court  if  it 
Is  such  rule  is,  for  any  reason,  in  vio- 
ion  of  the  act  of  February  4,  1887  (24 
,t.  at  L.  379,  chap.  104,  U.  S.  Comp. 
t.  1901,  pp.  3154-3165),  although  such 
son  may  not  have  been  the  one  relied 
m  by  the  Commission  itself  to  invalidate 
rule.  Southern  P.  Co.  v.  Interstate 
nmerce  Commission,  585 

..  The  tax  imposed  by  N.  C.  Pub.  Laws 
(3,  chap.  247,  as  construed  by  the  state 
irts,  upon  such  local  business  of  a  foreign 
at-packing  house  as  its  sales  within  the 
te  of  products  already  stored  there,  on 
lers  received  after  these  products  are 
IS  stored,  is  not  invalid  as  an  interference 
:h  interstate  commerce.  Armour  Pack- 
;  Co.  v.  Lacy,  451 

).  The  exaction  by  a  state  of  a  license 
from  a  person  engaged  in  selling  intoxi- 
ing  liquors  within   tHe  state,  over  the 


bar,  on  board  a  ferryboat  employed  in  in> 
terstate  commerce,  is  authorized,  by  the  Wil- 
son fl^  of  August  8,  1890  (26  Stat,  at 
L.  313,  chap.  728,  U.  S.  Comp.  Stat  1901, 
p.  3177),  subjecting  to  state  laws  enacted 
in  the  exercise  of  the  police  power  all  in- 
toxicating liquors  arriving  in  the  state. 
Foppiano  y.  Speed,  288 

"  7.  Interstate  commerce  is  not  unconsti- 
tutionally interfered  with  by  the  franchise 
tax  imposed  upon  a  domestic  railway  cor- 
poration by  N.  T.  Laws  1896,  chap.  908,  S 
182,  because  no  deduction  is  allowed  from 
the  capital  stock,  taken  as  the  basis  of  the 
tax,  on  account  of  the  considerable  propor- 
tion of  its  rolling  stock  which,  by  the  famil- 
iar course  of  railway  business,  is  always 
absent  from  the  state.  New  York  ex  reL 
New  York  C.  &  H.  R.  R.  Co.  v.  Miller,  1155 

8.  An  order  of  a  state  corporation  com- 
mission compelling  a  railway  company  en- 
gaged in  interstate  commerce  to  deliver  cars 
containing  interstate  shipments  beyond  its 
right  of  way  to  a  private  siding  is  an  un- 
lawful interference  with  interstate  com- 
merce, whether  viewed  as  an  assertion  by 
the  commission  of  its  general  powers  over 
carriers,  or  of  its  power  to  make  the  order 
in  a  particular  case  in  favor  of  a  given 
person  or  corporation.  McNeill  v.  Southern 
R.  Co.  1142 

9.  When  opplied  to  interstate  shipments, 
the  provision  of  Tex.  Rev.  Stat.  arts.  4497- 
4500,  as  amended  by  Acts  1899,  p.  67,  which 
penalizes  the  failure  of  a  railway  company 
to  furnish  cars  to  a  shipper  within  a  cer- 
tain number  of  days  after  the  latter's  req- 
uisition in  writing  in  the  sum  of  $25  per 
day  for  each  car  not  so  furnished,  and  ad- 
mits of  no  excuse  except  such  as  arises 
from  "strikes**  or  other  "public  calamity,*' 
is  an  unconstitutional  regulation  of  inter- 
state commerce.  Houston  &  T.  C.  R.  Co.  ▼. 
Mayes,  772 

10.  In  the  absence  of  legislation  by  Con- 
gress, a  state  may  improve  its  lands  and 
promote  the  general  health  by  authorizing 
a  dam  to  be  built  across  an  interior  stream, 
though  it  was  previously  navigable  to  the 
sea  by  vessels  engaged  in  the  coastwise 
trade.     Manigault  v.  Springs,  274 

COMPENSATION. 

Of  Judge,  see  Judges,  2,  8* 

COMPROMISE. 

Effect  of  Compromise  of  Suit  for  Em- 
ployer's Liability  Insurance,  see 
Insurance,  6. 


CONDITIONAI.  SALE. 

See  Sale,  2. 
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CONGBrSS. 

Validity  of  Congressional  Legislation, 
.see  CoNSTrrunoNAL  Law,  1,  2,  6, 
6. 

Appropriation  of  Public  Money  for  Pri- 
vate Use,  see  Public  Money. 

Congress,  after  the  admission  of  Louisi- 
ana into  the  Union,  could  not  take  away 
any  portion  of  that  state  in  admitting  Miss- 
issippi to  the  Union,  and  give  it  to  the 
latter  state.    Louisiana  v.  Mississippi,  913 

CONSPIRACY. 

Materiality  of  Evidence  to  Establish, 
see  Evidence,  8. 

Habeas  Corpus  to  Test  Sufficiency  of 
Lidictment  for,  see  Habeas  Cob- 
pus,  6. 

A  conspiracy  to  obtain  school  lands  from 
the  states  of  California  and  Oregon  in  the 
names  of  fictitious  or  disqualified  persons 
by  the  use  of  forged  affidavits,  assignments, 
and  other  documents,  and  to  relinquish  them 
to  the  United  States  under  the  act  of  June 

4,  1897  (30  Stat  at  L.  36,  chap.  2,  U.  S. 
Comp.  Stat.  1901,  p.  1541),  in  exchange  for 
other  public  lands,  cannot  escape  condem- 
nation under  U.  S.  Rev.  Stat.  $  5440,  U. 

5.  Comp.  Stat  1901,  p.  3676,  forbidding 
conspiracies  to  defraud  the  United  States, 
on  the  theory  that  the  United  States,  hav- 
ing received  the  school  lands  in  li^u  of  the 
other  lands  patented,  has  not  been  defraud- 
ed,—<ven  assuming  that  the  United  States 
stands  in  the  position  of  a  bona  fide  pur- 
chaser in  respect  to  the  school  lands.  Hyde 
V.  Shine,  90 
Dimond  v.  Shine,  99 

CONSTITU  TiONAIi  UklXT. 

Power  of  Congress  to  Alter  State 
Boundaries,  see  Congbess. 

Validity  of  State  Legislation  Revoking 
Corporate  License  of  Foreign  Cor- 
poration for  Removing  Cause  to 
Federal  Court,  see  Cobpobations, 
7. 

Full  Faith  and  Credit,  see  Judgment, 
5. 

Appropriation  of  Public  Moneys,  for 
Private   Use,  see  Public   Money. 

Validity  of  Statutes  Generally,  see 
Statutes. 

Statutory  Immunity  as  Satisfying  Con- 
stitutional Guaranty  against  Self- 
incrimination,  see  Witnesses,  5-8. 

1.  The  United  States  may,  under  the 
Federal  Constitution,  exact  the  license 
taxes  prescribed  by  the  internal  revenue 
laws  for  dealers  in  intoxicating  liquors 
from  the  dispensing  and  selling  agents  of 
a  state  which,  in  the  exercise  of  its  sover- 
1106 


eign  power,  has  taken  charge  of  the 
ness  of  selling  such  liquors.     South 
Una  V.  United  States, 

2.  The  powers  of  the  Federal 
were  not  exceeded  by  the  enactment  of  U. 
S.  Rev.  Stat  S  1782,  U.  S.  Comp.  SUt.  19#1. 
p.  1212,  making  it  a  misdemeaiior  for  a 
United  States  Senator  to  receive  or  a^ree  t» 
receive  compensation  for  services  rendered 
before  any  department,  in  relation  to  may 
proceeding  in  which  tiie  United  States  is 
interested.     Burton  v.  United  States,   10S7 

Self-ezeoutinc  prorisions. 

3.  A  provision  of  a  state  Constitatioa 
giving  the  legislature  full  power  to  eorred 
abuses,  and  prevent  unjust  diseriminatioa 
and  excessive  charges,  is  seH-ezecuting  to 
the  extent  that  contracts  made  after  it  went 
into  effect  are  subject  to  the  possibility  of 
the  exercise  of  such  power.  Tampa  Water* 
works  Co.  V.  Tampa,  170 

DeleKatton  of  power. 

4.  Legislative  functions  are  not  unlaw- 
fully delegated  by  the  provisioiM  of  Ifiek. 
Pub.  Acts  1901,  act  No.  173,  for  the  tax- 
ation  of  railroad  and  certain  other  corpo- 
rate property  at  the  average  rate  of  tax- 
ation imposed  on  all  other  property  with- 
in the  state  subject  to  ad  valorem  taxes 
because  such  average  rate  is  to  be  ascer- 
tained by  the  state  board  of  assessors  by 
dividing  the  total  tax  levied  on  such  other 
property  by  the  value  of  such  property  a* 
returned  by  the  local  assessors  and  board  ol 
state  tax  commissioners.  Miehigma  C.  R. 
Co.  V.  Powers,  744 

Separation  of  departments. 

5.  The  authority  of  the  Senate  of  tb« 
United  States  over  its  members  is  not  in- 
terfered with  by  U.  S.  Rev.  SUt  I  1782, 
making  it  a  misdemeanor  for  a  United 
States  Senator  to  receive  or  agree  to  rec«>i\e 
compensation  for  services  rendered  before 
any  department,  in  relation  to  any  proceed- 
ing in' which  the  United  States  is  interfiled, 
and  declaring  that  anyone  convicted  undrr 
its  provisions  shall  be  incapable  of  haldinj; 
any  office  of  honor,  trust,  or  profit  umier 
the  government  of  the  United  State*.  Bur- 
ton V.  United  States,  1<07 

6.  The  discharge,  by  a  Senator  of  th« 
United  States,  of  his  legitimate  duties,  is 
not  interfered  with  by  U.  S.  Rev.  Stat.  I 
1782,  making  it  a  misdemeanor  for  a  Unit- 
ed States  Senator  to  receive  or  agree  u> 
receive  compensation  for  ser\'ices  rendered 
before  any  department,  in  relation  to  any 
proceeding  in  which  the  United  States  is 
interested.  Id- 


Guaranty  of  republican  KOTemuient. 

7.  Legislative  creation  and  alteratioa  of 
school  districts  and  divrsion  and  apportjoa- 

199,  200,  201,  802  U.  8. 


EVIDBNOB— EXCISB. 


j^umless  Error  in  Admitting,  see  Ap- 
peal AND  Ebbob,  70. 


nflerence    of    Negligence    from    Lack     of 
Contributory  Negligence,  see  Mas- 

TEB   AND    SeBVANT,   3. 

1.  Possession  of  a  railway  roadbed  will 

m 

e  presumed,  in  ejectment,  to  have  followed 
he  title  until  the  dispossession  by  defend- 
.nt  took  place,  where  the  railway  tracks 
Fere  on  the  land,  and  the  plaintiff  rail* 
vsLy  company  claimed  under  a  series  of 
leeds  purporting  to  convey  the  property. 
>hesapeake  Beach  R.  Ck>.  y.  Washington, 
?.  A  C.  R.  Go.  175 

Surden  of  proof. 

2.  The  burden  of  proving  that  a  vessel 
ras  seaworthy  at  the  time  of  beginning  the 
r*oyage,  or  that  due  diligence  had  been 
ised  to  make  her  so,  rests  upon  the  ship- 
)wner  claiming  the  benefit  of  the  exemp- 
tion provided  in  the  Barter  act  of  February 
13,  1893  (27  SUt.  at  L.  445,  chap.  105, 
CJ.  S.  Ck>mp.  SUt.  1901,  p.  2946),  S  3, 
against  errors  of  management  or  naviga- 
tion, whether  or  not  there  is  any  evidence 
to  the  contrary.  Wt  J.  McCahan  Sugar 
Ref.  Oo.  ▼.  The  Wildcroft^  794 

3.  One  who  relies  upon  a  sale  of  shares 
of  stock  in  a  national  bank,  made  with 
knowledge  of  its  insolvency,  to  escape  his 
liability  as  a  shareholder  under  U.  S.  Rev. 
Stat.  §  5151,  for  the  debts  of  the  bank,  has 
the  burden  of  proving  that  the  vendee  was 
financially  responsible  to  the  extent  of  the 
assessment.    McDonald  v.  Dewey,  1128 

Dooiunentary. 

Refusal  to  Produce,  see  Odntbmpt. 

4.  Documents  which  sho^  the  probate  of 
a  will  in  proceedings  had  during  the  Span- 
ish control  of  Florida,  and  a  judicial  sale 
of  the  testator's  lands,  and  bear  upon  their 
face  every  evidence  of  age  and  authenticity, 
and  come  from  the  official  custody  of  the 
surveyor  general  of  the  United  States,  are 
admissible  in  evidence  as  ancient  docu- 
ments,—especially  where  the  proceedings 
have  been  given  express  or  tacit  recogni- 
tion in  subsequent  official  investigations  and 
conveyances.    McGuire  v.  Blount,  125 

5.  A  certified  copy  of  the  records  of  the 
General  Land  Office,  including  the  certifi- 
cate of  local  land  officers  that,  on  the  rec- 
ords of  their  office,  there  were  no  home- 
stead, pre-emption,  or  other  valid  claims 
to  certain  lands  within  the  place  limits  of 
the  grant  to  the  Atlantic  A  Pacific  Railroad 
Company,  made  by  the  act  of  July  27,  1866 
(14  Stat  at  L.  292,  chap.  278),  and  that 
the  land  had  not  been  returned  or  denomi- 
nated as  swamp  or  mineral  land, — ^is  oom- 
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petent  evidence,  under  U.  S.  Rev.  Stat. 
§  891,  U.  S.  Comp.  Stat.  1901,  p.  672,  on 
the  question  of  the  title  of  one  claiming 
as  grantee  from  the  railroad  company, 
Howard  v.  Perrin,  374 

6.  The  sworn  proof  of  a  claim  against 
a  bankrupt's  estate  is  prima  facie  evidence 
of  its  allegations,  although  objection  is 
made  under  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  560,  chap.  541,  U. 
S.  Comp.  Stat  1901,  p.  3418),  |  57,  to  its 
allowance.    Whitney  v.  Dresser,  584 

ReloTaAoy  and  nutteriality. 

7.  Evidence,  whether  documentary  or  oral, 
sought  to  be  elicited  from  witnesses  sum- 
moned in  an  action  brought  by  the  United 
States  to  enjoin  an  alleged  conspiracy  by 
manufacturers  of  paper  to  suppress  com- 
petition, in  violation  of  the  act  of  July.  2, 
1890  (26  Stat  at  L.  209,  chap.  647,  U.  S. 
Comp.  Stat.  1901,  p.  3200),  by  creating 
a  general  selling  and  distributing  agent 
is  material,  where  it  would  tend  to  estab- 
lish the  manner  in  which  such  agent  ex- 
ecuted its  functions.  Nelson  v.  United 
States,  673 

Weight  and  stiffioienoy. 

Review  of  Facts,  see  Appeal  and  Esbob, 
36-06. 

Sufficiency  of  Evidence  of  Probable  Cause 
Cause  in  Habeas  Corpus  Proceed- 
ing, see  Habkab  Corpus,  7. 

8.  The  evidence  is  sufficient  to  establish 
that  the  adultery  of  the  husband  was  'ac- 
companied by  public  scandal  and  disgrace 
of  the  wife,  as  is  required  by  the  Spanish 
laws  to  sustain  a  divorce,  by  testimony  that 
he  abandoned  his  wife,  excluded  her  from 
his  house,  and  formed  open  and  illicit  re- 
lations with  three  other  women,  who  bore 
him  a  family  of  children.  De  la  Rama  v. 
De  la  Rama,  765 

Variance. 

9.  There  is  no  such  variance  between  the 
allegations  of  a  bill  seeking  to  charge  with 
a  trust  certain  property  in  the  hands  of  the 
executors  of  the  alleged  trustee,  and  evi- 
dence that  the  latter  had  turned  over  the 
major  portion,  of  the  property  to  one  who 
was  claimed  to  have  had  no  authority  to 
receive  it,  as  requires  the  dismissal  of  such 
ibill.    Darlington  v.  Turner,  992 

EXAMINATION. 

Of   Witness,    see    Appsai^    69;    Wit- 
nesses, 1. 

EXCEPTIONS. 

See  Appeal  and  Ebbob,  V. 


See  Intebnal  Revenus. 
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be  Imposed  upon  the  railway  company  with- 
out denying  it  the  due  process  of  law  guar- 
anteed by  the  Federal  Constitution,  which  re- 
quires that  compensation  be  made  when 
private  property  is  taken  for  public  use.  Id. 

17.  Requiring  a  street  railway  company 
to  stand  the  expense  of  lowering,  or,  at  its 
option,  removing,  a  tunnel  constructed  by 
it  under  the  Chicago  river,  which,  though 
not  an  obstruction  to  navigation  when  con- 
structed, has  since  become  such  by  reason 
of  the  increased  size  of  the  vessels  plying 
upon  that  river,  does  not  deny  it  the  due 
process  of  law  guaranteed  by  the  Federal 
Constitution,  which  requires  that  compen- 
sation be  made  when  private  property  is 
taken  for  public  use,  where  the  ordinance 
under  which  the  tunnel  was  constructed  was 
adopted  while  a  statute  was  in  force  which, 
as  construed  by  the  state  courts,  made  it  a 
condition  of  the  construction  of  such  tunnel 
that  navigation  should  not  be  unnecessa- 
rily interrupted.  West  Chicago  Street  R. 
Co.  V.  Illinois  ex  rel.  Chicago,  845 

18.  The  condemnation  of  a  right  of  way 
across  a  placer  mining  claim  for  the  aSrial 
bucket  line  of  a  mining  corporation  cannot 
be  said  to  be  a  taking  of  private  property 
for  private  use,  in  defiance  of  U.  S.  Const, 
14th  Amend.,  if  authorized  by  the  construc- 
tion given  by  the  state  courts  to  the  pro- 
visions of  state  legislation  for  the  exercise 
of  the  right  of  eminent  domain  in  behalf  of 
certain  uses  declared  to  be  public  Strick- 
ley  V.  Highland  Boy  Gold  Min.  Co.  581 

19.  There  is  no  denial  of  the  due  process 
of  law  guaranteed  by  U.  8.  Const,  14th 
Amend.,  in  so  much  of  Me.  Pub.  Laws  1895, 
chap.  162,  as  in  effect  enacts  that  a  doing  of 
such  overt  acts  of  ownership  as  are  possible 
on  wild  land,  under  a  recorded  deed  show- 
ing a  claim  of  title,  coupled  with  the  pay- 
ment of  the  taxes,  the  owner  meantime  not 
paying  such  taxes,  and  doing  no  act  in- 
dicative of  ownership,  shall  constitute  a 
disseisin,  and  that  such  disseisin,  if  con- 
tinued for  twenty  years',  shall  bar  an  action 
for  the  land.    Soper  ▼.  Lawrence  Bros.  Co. 

788 

20.  Property  is  not  taken  without  due 
process  of  law,  in  violation  of  U.  S.  Const., 
14th  Amend.,  by  construing  the  provisions 
of  Me.  Pub.  Laws  1895,  chap.  162,  barring 
action  by  the  former  owner  to  recover  wild 
land  adversely  held  unless  commenced  with- 
in twenty  years  or  before  January  1,  1900, 
as  defeating  an  action  begun  after  that  date, 
when  defendant  had  held  the  statutory  pos- 
session for  the  five  years  following  the  act, 
and  for  fifteen  years  before.  Id. 

21.  The  acta  of  a  municipal  corporation 
cannot  be  said  to  be  wanting  in  the  due 
process  of  law  guaranteed  by  U.  S.  Const., 
1198 


14th  Amend.,  if  such  acts,  when  dooe  «r 
ratified  by  the  state,  would  not  be  ineoa- 
sistent  with  that  amendment.  Owcssbora 
Waterworks  Co.  v.  Owensboro,  361 

22.  Municipal  ordinances  requiring  all 
garbage  and  other  refuse  matter  to  be  d^ 
livered  at  a  specified  crematory  or  redaction 
plant,  there  to  be  cremated  or  destroyed  at 
the  expense  of  the  person,  company,  or  oor- 
poration  conveying  the  same,  are  not  want- 
ing in  the  due  process  of  law  required  by 
U.  S.  Const,  14th  Amend.,  as  taking  prirate 
property  for  public  use  without  cx)mpen»»- 
tion,  even  if  some  of  the  substances  so  de- 
stroyed may  have  had  some  elements  of 
value.  California  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  201 

23.  An  ordinance  ccmferring  on  a  dty 
contractor  the  exclusive  right  to  collect 
and  dispose  of  garbage  is  not,  so  far  as  it 
relates  to  the  refuse  from  the  tables  of 
hotels,  wanting  in  the  due  process  of  law 
required  by  U.  S.  Const,  14th  Amende  •• 
depriving  the  owner  of  his  property  wHk- 

.oirt  compensation,  although  such  refuse  may 
be  valuable  as  food  for  swine,  or  for  tbt 
manufacture  of  merchantable  greaM  and 
other  products.    Gardner  v.  Michigan,    SIS 

24.  A  provision  of  the  sanitary  code  of 
the  city  of  New  York  which  is  constmed 
by  the  state  courts  to  confer  discretionary 
power  on  the  board  of  health,  within  rea- 
sonable limits,  to  grant  or  withhold  per* 
mits  to  sell  milk  in  tbat  city,  cannot  be 
deemed  to  be  lacking  in  the  due  process  of 
law  guaranteed  by  the  14th  Amendment  to 
the  Federal  Constitution,  in  the  abaenee  of 
any  showing  of  arbitrary  or  oppressive  ex- 
ercise of  such  power.  New  Yoric  ex  lel 
Lieberman  y.  Van  de  Carr,  306 

25.  The  property  of  a  school  diitrict  is 
not  taken  witiiout  due  process  of  law  ir 
the  creation,  by  Mich,  laws  1901,  local  acU 
No.  315,  of  a  new  district,  to  which  wm 
given  the  property  within  its  limits  whiek 
had  belonged  to  the  districts  from  which  it 
was  created.  Atty.  Gen.  ex  reL  Kies  ▼. 
Lowrey,  1*7 

26.  The  owner  of  a  building  which  bt 
knowingly  permits  to  be  used  for  ganiif 
purposes  is  not  deprived  of  his  property 
without  due  process  of  law  by  Ohio  Rev 
SUt  i  4276,  which,  autiiorizes  an  actios  U 
subject  such  building  to  the  payment  of  a 
judgment  obtained  by  an  informer  lor  tte 
recovery  of  money  lost  there  at  play.  >Ur 
vin  V.  Trout,  1*7 

27.  The  objection  that  due  process  of  Isv 
is  not  afforded  an  owner  of  property  osed 
for  gaming  purposes  by  Ohio  Rev.  Stat  t 
4275,  under  which  a  judgment  against  tho«i 
who  v,x)n  money  there  at  gambling,  whm 
not  impeached    for    fraud   or   collusion,  ii 
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nade  conclusive  evidence  of  the  amount  of 
aoney  lost  in  an  action  to  charge  the  prop- 
rty  of  the  owner,  is  not  open  to  such  an 
►wner  where  there  is  proof  outside  the  rec- 
►rd  of  the  judgment,  showing  the  amount  of 
noney  lost,  given  against  his  objection 
hat  the  fact  was  not  in  issue.  Id. 

28.  A  judgment  founded  upon  a  state 
itatute  is  not  wanting  in  due  process  of  law 
>ecause  the  statute  does  not  provide  for  or 
>ermit  a  trial  by  jury.  Id. 

29.  Errors  of  a  state  court  in  interpret- 
ng  and  applying  the  laws  of  that  state  fur- 
lish  no  basis  for  the  claim  that  there  has 
)een  a  denial  of  the  due  process  of  law  guar- 
uiteed  by  the  14th  Amendment  to  the  Fed- 
sral  Constitution.     Howard  v.  Kentucky, 

421 

30.  Due  process  of  law  is  denied  a  Ken- 
tucky corporation  by  a  tax  assessed  under 
the  authority  of  Ky.  Stat.  §  4020,  upon  its 
rolling  stock  permanently  located  in  other 
states  and  employed  there  in  the  prosecu- 
tion of  its  business.  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  150 

31.  A  street  railway  company  cannot 
claim  to  have  been  denied  due  process  of 
law  in  the  valuation  of  its  franchise  for  the 
purpose  of  the  special  franchise  tax  imposed 
by  N.  Y.  Laws  1899,  chap.  712,  on  the  theory 
that  it  was  ascertained  by  speculation  and 
guesswork,  where  such  valuation  is  required 
to  be  made  by  the  state  board  of  tax  com- 
missioners, to  which  the  owner  of  the  fran- 
chise is  required  to  furnish  a  written  re- 
port, and  notice  and  hearing  are  al;corded 
such  owner,  and  a  review  of  the  assessment 
by  certiorari  is  afforded.  New  York  ex  rel. 
Brooklyn  City  R.  Co.  y.  State  Board  of  Tax 
Comrs.  79 
New  York  ex  pel.  Twenty-Third  St  R.  Co. 
V.  State  Board  of  Tax  Comrs.  85 

32.  A  domestic  railway  corporation  is  not 
deprived  of  its  property  without  due  process 
of  law  because  no  reduction  is  allowed  from 
tne  capital  stock,  taken  as  the  basis  of  the 
franchise  tax  imposed  by  N.  Y.  Laws  1896, 
chap.  908,  S  182,  on  account  of  the  con- 
siderable proportion  of  its  rolling  stock 
which,  by  the  familiar  course  of  railway 
business,  is  always  absent  from  the  state. 
New  York  ex  rel.  New  York  C.  &  H.  R.  R. 
Co.  V.  Miller,  1155 

33.  Excluding  lawyers,  ministers,  doctors, 
dentists,  and  railway  engineers  and  firemen 
from  serving  on  either  the  grand  or  petit 
juries  does  not  deny  a  person  convicted  of 
crime  in  a  state  court  the  due  process  of 
law  guaranteed  by  the  14th  Amendment 
to  the  Federal  Constitution.  Rawlins  v. 
Georgia,  899 

34.  The  danger  that  the  testimony  given  * 


in  an  examination  under  Kan.  Laws  189T, 
chap.  266,  ^  10,  might  incriminate  tht  wit- 
ness as  a  violator  of  the  Federal  anti-truat 
law,  and  of  the  possible  use,  in  a  Federal 
prosecution  for  a  violation  of  such  statute, 
of  the  testimony  given  in  tlie  state  proceed- 
ing, is  so  unsubstantial  and  remote  as  not 
to  make  an  imprisonment  for  refusal  to  ten- 
tify  a  deprivation  of  liberty  without  due 
process  of  law,  where  the  statute  is  con- 
strued by  the  state  courts  to  render  material 
only  such  questions  as  relate  to  transac- 
tions within  the  state,  and  grants  full  im- 
munity from  prosecution  in  the  state  courts. 
Jack  V.  Kansas,  234 

35.  The  failure  of  the  trial  court,  in  a 
criminal  case,  to  see  that  the  testimony  is 
read  or  re^>eated  to  the  accused,  who,  by 
reason  of  his  almost  total  deafness,  is  un- 
able to  hear  the  evidence,  does  not  infringe 
the  prohibition  of  U.  S.  Const.,  14th  Amend., 
against  the  deprivation  of  liberty  without 
due  process  of  law.    Felts  v.  Murphy,       689 

36.  The  accused  cannot  claim  to  have  been 
denied  the  due  process  of  law  secured  by  U. 
S.  Const.,  14th  Amend.,  by  the  action  of  the 
state  court  in  holding  that  he  could  waive 
his  right  to  be  present  at  the  trial  to  the 
extent  of  consenting,  through  his  counsel, 
in  advance  of  the  swearing  of  the  jury,  to 
a  private  examination  of  a  juror  against 
whom  complaint  had  been  made,  which  re- 
sulted in  the  aischarge  of  such  juror,  and 
the  selection  of  another  not  shown  to  be  )■• 
competent,  in  his  place.  Howard  v.  Ivcn- 
tucky,  421 

37.  Solitary  confinement  by  the  state  an- 
thorities  pending  the  execution  of  a  deatb 
sentence  after  the  original  day  fixed  for  the 
execution  of  that  sentence  has  passed,  even 
if  unwarranted,  is  not  a  denial  of  the  due 
process  of  law  guaranteed  by  the  14  th 
Amendment  to  the  Federal  Constitutmn. 
Rogers  v.  Peck,  256 

38.  No  denial  of  the  due  process  of  law 
guaranteed  by  U.  S.  Const.,  14th  Amend., 
will  result  from  the  execution  of  a  death 
sentence  because  of  the  failure  of  the  high- 
est state  court,  on  denying  a  motion  for  a 
new  trial,  to  fix  a  day  for  execution,  where 
the  governor  of  the  state  had,  by  a  reprieve, 
already  definitely  fixed  the  time  for  execu- 
tion at  a  day  which  had  not  arrived  when 
the  court  made  its  decision.  Id. 

39.  The  due  process  of  law  guaranteed  by 
U.  S.  Const.,  14th  Amend.,  does  not  require 
that  the  highest  state  court  for  the  review 
of  a  conviction  of  capita]  crimes  be  held  lo 
any  particular  county  of  that  state,  what- 
ever may  be  the  requirement  of  the  state 
Constitution  in  that  respect.  Id. 
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be  Imposed  upon  the  railway  company  with- 
out denying  it  the  due  process  of  law  guar- 
anteed by  the  Federal  Constitution,  which  re- 
quires that  compensation  be  made  when 
private  property  is  taken  for  public  use.  Id. 

17.  Requiring  a  street  railway  company 
to  stand  the  expense  of  lowering,  or,  at  its 
option,  removing,  a  tunnel  constructed  by 
it  under  the  Chicago  river,  which,  though 
not  an  obstruction  to  navigation  when  con- 
structed, has  since  become  such  by  reason 
of  the  increased  size  of  the  vessels  plying 
upon  that  river,  does  not  deny  it  the  due 
process  of  law  guaranteed  by  the  Federal 
Constitution,  which  requires  that  compen- 
sation be  made  when  private  property  is 
taken  for  public  use,  where  the  ordinance 
under  which  the  tunnel  was  constructed  was 
adopted  while  a  statute  was  in  force  which, 
as  construed  by  the  state  courts,  made  it  a 
condition  of  the  construction  of  such  tunnel 
that  navigation  should  not  be  unnecessa- 
rily interrupted.  West  Chicago  Street  R. 
Co.  ▼.  Illinois  ex  rel.  Chicago,  845 

18.  The  condemnation  of  a  right  of  way 
across  a  placer  mining  claim  for  the  aSrial 
bucket  line  of  a  mining  corporation  cannot 
be  said  to  be  a  taking  of  private  property 
for  private  use,  in  defiance  of  U.  S.  Const., 
14th  Amend.,  if  authorized  by  the  construc- 
tion given  by  the  state  courts  to  the  pro- 
visions of  state  legislation  for  the  exercise 
of  the  right  of  eminent  domain  in  behalf  of 
certain  uses  declared  to  be  public  Strick- 
ley  ▼.  Highland  Boy  Gold  Min.  Co.  681 

19.  There  is  no  denial  of  the  due  process 
of  law  guaranteed  by  U.  S.  Const,  14th 
Amend.,  in  so  much  of  Me.  Pub.  Laws  1895, 
chap.  162,  as  in  effect  enacts  that  a  doing  of 
such  overt  acts  of  ownership  as  are  possible 
on  wild  land,  under  a  recorded  deed  show- 
ing a  claim  of  title,  coupled  with  the  pay- 
ment of  the  taxes,  the  owner  meantime  not 
paying  such  taxes,  and  doing  no  act  in- 
dicative of  ownership,  shall  constitute  a 
disseisin,  and  that  such  disseisin,  if  con- 
tinued for  twenty  years;  shall  bar  an  action 
for  the  land.    Soper  ▼.  Lawrence  Bros.  Co. 
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20.  Property  is  not  taken  without  due 
process  of  law,  in  violation  of  U.  S.  Const., 
14th  Amend.,  by  construing  the  provisions 
of  Me.  Pub.  Laws  1895,  chap.  162,  barring 
action  by  the  former  owner  to  recover  wild 
land  adversely  held  unless  commenced  with- 
in twenty  years  or  before  January  1,  1900, 
as  defeating  an  action  begun  after  that  date, 
when  defendant  had  held  the  statutory  pos- 
session for  the  five  years  following  the  act, 
and  for  fifteen  years  before.  Id. 

21.  The  acta  of  a  municipal  corporation 
cannot  be  said  to  be  wanting  in  the  due 
process  of  law  guaranteed  by  U.  S.  Const., 
1198 


14th  Amend.,  if  snch  acts,  when  doae  m 
ratified  by  the  state,  would  not  be  iaam- 
sistent  with  that  amendment.  Owuban 
Waterworks  Co.  v.  Owensboro,  361 

22.  Municipal  ordinances  requiring  all 
garbage  and  other  refuse  matter  to  be  de- 
livered at  a  specified  crematory  or  rednrtioa 
plant,  there  to  be  cremated  or  destroj-ed  at 
the  expense  of  the  person,  company,  or  «»- 
poration  conveying  the  same,  are  not  vaat- 
ing  in  the  due  process  of  law  required  by 
U.  S.  Const.,  14th  Amend.,  as  taking  prirate 
property  for  public  use  without  cooipeata- 
tion,  even  if  some  of  the  substances  so  de- 
stroyed may  have  had  some  elements  of 
value.  California  Reduction  Go.  v.  Sani- 
tary Reduction  Works,  204 

23.  An  ordinance  conferring  on  a  dtj 
contractor  the  exclusive  right  to  eollcet 
and  dispose  of  garbage  is  not,  so  &r  as  it 
relates  to  the  refuse  from  the  tablet  ol 
hotels,  wanting  in  the  due  process  of  law 
required  by  U.  S.  Const.,  14th  Amend.,  m 
depriving  the  owner  of  his  property  with- 
out compensation,  althou^^  such  refuse  may 
be  valuable  as  food  for  swine,  or  for  ths 
manufacture  of  merchantable  grease  and 
other  products.    Gardner  v.  Michigmn,    ill 

24.  A  provision  of  the  sanitary  code  of 
the  city  of  New  York  which  is  eonstmed 
by  the  state  courts  to  confer  discretionary 
power  on  the  board  of  health,  within  rea- 
sonable limits,  to  grant  or  withhold  pcf^ 
mits  to  sell  milk  in  that  dty,  cannot  bs 
deemed  to  be  lacking  in  the  due  process  of 
law  guaranteed  by  the  14th  Amendment  to 
the  Federal  Constitution,  in  the  atneDoe  oi 
any  showing  of  arbitrary  or  oppressive  ex- 
ercise of  such  power.  New  Yoik  ez  itl 
Lieberman  v.  Van  de  Carr,  306 

25.  The  property  of  a  school  district  is 
not  taken  without  due  process  of  law  \r 
the  creation,  by  Mich,  laws  1901,  local  sets 
No.  315,  of  a  new  district,  to  which  vai 
given  the  property  within  its  limits  wKick 
had  belonged  to  the  districts  from  whicb  it 
was  created.  Atty.  Gen.  ex  rsL  Kies  ?. 
Lowrey,  1*T 

26.  The  owner  of  a  building  which  W 
knowingly  permits  to  be  used  for  gaaiif 
purposes  is  not  deprived  of  his  propertf 
without  due  process  of  law  by  Ohio  Rev 
Stat.  I  4276,  which,  authorizes  an  actios  ts 
subject  such  building  to  the  payment  of  a 
judgment  obtained  by  an  informer  lor  tW 
recovery  of  money  lost  there  at  play.  Mmt- 
vin  V.  Trout,  157 

27.  The  objection  that  due  process  of  Uv 
is  not  afforded  an  owner  of  property  om^ 
for  gaming  purposes  by  Ohio  Rev.  Stat  I 
4275,  under  which  a  judgment  against  thMS 
who  won  money  there  at  gambling,  wM 
not   impeached    for    fraud   or   collustos,  i» 
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lines  of  the  parties  with  respect  to  whom 
ey  will  be  called  upon  to  testify/ without 
dicating  the  nature  of  the  charge  against 
ich  persons.  Id. 


Fishery  Rights  under  Hawaiian  Qrant, 

see  FiSHEBiES. 
Effect  of  Recital  in  Patent  Confirming 

Mexican  Land  Grant,  see  Pbivatb 

Land  Claims. 
Construction  of  Legislative  Grant,  see 

Statutes,  6. 

rir ARDIAN  AKB  IXTABD. 

Validity  of  Payment  to  Foreign  Guard- 
ian, see  Payment. 

IABEA8  CORPUS. 

Certiorari  as  Ancillary  to,  see  Appeal 
AND  Ebbob,  45. 

ly  2.  A  writ  of  habeas  corpus  cannot  per- 
jTza  the  function  of  a  writ  of  error.  Val- 
ntina  ▼.  Mercer,  693 

i*elt8  y.  Murphy,  689 

3.  Habeas  corpus  will  not  be  granted  by 
he  Supreme  Court  of  the  United  States  on 
•ehalf  of  a  person  convicted  in  a  district 
ourt  of  bringing  intoxicating  liquors  into 
he  Indian  country,  unless  there  are  special 
tircumstances  making  immediate  action  in- 
stead of  the  usual  remedy  by  writ  of  error 
rom  a  circuit  court  of  appeals  necessary  or 
expedient, — especially  where  the  term  of  his 
imprisonment  had  almost  expired  before  the 
application  for  the  writ    Re  Lincoln,       984 

4.  The  silence  of  the  circuit  courts  of  ap- 
peals act  of  March  3,  1891  (26  Stat  at 
L.  826,  chap.  517,  U.  S.  Comp.  Stat  1901, 
p.  488),  on  the  subject  of  habeas  corpus, 
prevents  a  circuit  court  of  appeals  from  is- 
suing a  writ  of  habeas  corpus  as  an  original 
and  independent  proceeding,  although,  in 
view  of  I  12  of  that  act,  giving  such  courts 
the  powers  specified  in  U.  S.  Rev.  Stat  S 
716,  U.  S.  Comp.  Stat  1901,  p.  580,  it  may 
issue  such  a  writ  in  cases  when  necessary  for 
the  exercise  of  a  jurisdiction  already  exist- 
ing.   Whitney  v.  Dick,  963 

Wliat  queatioiis   voTiewable. 

5.  The  sufficiency  of  an  indictment  found 
in  a  Federal  district  court  and  removed  to  a 
circuit  court  cannot,  in  the  absence  of  ex- 
ceptional circumstances,  be  tested  by  habeas 
corpus  in  the  latter  court,  on  the  applica- 
tion of  the  accused,  who  is  in  custody  under 
a  capias  issued  on  the  indictment,  made  be- 
fore he  has  been  compelled  to  take  any  step 
in  the  cause.    Riggins  v.  United  States,  303 

6.  The  sufficiency  of  an  indictment  char- 
ging a  conspiracy  under  U.  S.  Rev.  Stat.  | 
5440,  U.  S.  Comp.-  Stat  1901,  p.  8676,  "to 


defraud  the  United  States  out  of  the  posses- 
sion and  use  of,  and  the  title  to,  divers  large 
tracts  of  public  lands  of  the  United  States,** 
as  against  objections  based  on  the  lack  of 
description  of  the  lands,  the  uncertainty  of 
the  allegations  as  to  the  means  to  be  used 
to  carry  out  the  alleged  conspiracy,  tiie  fail- 
ure to  give  the  names  of  the  fictitious  or 
disqualified  persons  through  whom  the  fraud 
was  effected,  the  indefiniteness  and  incon- 
sistency of  the  allegations,  and  the  improper 
conclusion,  will  not  be  determined  on  habeas 
corpus  to  inquire  into  a  detention  to  await 
a  warrant  for  the  removal  of  the  accused, 
under  |  1014,  to  the  Federal  district  where 
the  trial  is  to  be  had,  but  such  objections 
are  for  the  trial  court  to  determine.  Hyde 
V.  Shine,  90 

Dimond  v.  Shine,  99 

7.  A  Federal  court  is  not  required  to 
weigh  the  evidence  of  probable  cause  on  ha^ 
beas  corpus  to  inquire  into  a  detention  to 
await  the  removal  of  the  accused  to  another 
Federal  district  for  trial,  although  a  pris- 
oner may  have  the  right,  on  habeas  corpus, 
under  the  state  practice,  to  have  the  stats 
court  consider  that  question,  since  the  pro- 
vision of  U.  S.  Rev.  Stat  |  1014,  U.  S. 
Comp.  Stat  1901,  p.  716,  that  the  usual 
mode  of  process  adopted  in  the  state  shall 
be  pursued,  refers  to  the  proceedings  in  ar- 
rest and  examination  of  the  accused  before 
the  commissioner;  and  has  no  bearing  upon 
a  subsequent  independent  proceeding  on  ha- 
beas corpus.  Id. 

Federal   interfereaee   with,  state  ad« 
ministratioa  of  erimlnal  lair. 

8.  The  Federal  courts  will  not  interfere 
by  habeas  corpus  with  a  state  in  the  ad- 
ministration of  its  criminal  law  unless  fun- 
damental rights  specially  secured  by  the 
Federal  Constitution  are  invaded.  Rogers 
V.  Peck,  256 

'  9,  10.  Federal  courts  have  no  power  to  in- 
terfere by  habeas  corpus  with  the  imprison- 
ment of  a  person  under  a  judgment  of  con- 
viction of  a  crime  in  a  state  court,  if  that 
court  had  jurisdiction  to  try  the  case,  and 
jurisdiction  over  the  person  of  the  accused, 
and  did  not  lose  such  jurisdiction  during  the 
trial.    Felto  v.  Murphy,  689 

Valentina  v.  Mercer,  693 

11.  A  person  convicted  of  murder  in  a 
state  court  will  not  be  released  on  habeas 
corpus  by  the  Federal  courts,  on  the  theory 
that  jurisdiction  over  the  subject-matter 
and  the  person  of  the  accused  was  lost  by 
the  failure  of  the  trial  court  to  have  the 
testimony  in  the  case  read  or  repeated  to 
the  accused,  who  was  unable,  because  of  his 
almost  total  deafness,  to  hear  the  evidence. 
Felts  V.  Murphy,  689 

18.  The  Federal  courts  will  not  release, 
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be  Imposed  upon  the  railway  company  with- 
out denying  it  the  due  process  of  law  guar- 
anteed by  the  Federal  Constitution,  which  re- 
quires that  compensation  be  made  when 
private  property  is  taken  for  public  use.  Id. 

17.  Requiring  a  street  railway  company 
to  stand  the  expense  of  lowering,  or,  at  its 
option,  removing,  a  tunnel  constructed  by 
it  under  the  Chicago  river,  which,  though 
not  an  obstruction  to  navigation  when  con- 
structed, has  since  become  such  by  reason 
of  the  increased  size  of  the  vessels  plying 
upon  that  river,  does  not  deny  it  the  due 
process  of  law  guaranteed  by  the  Federal 
Constitution,  which  requires  that  compen- 
sation be  made  when  private  property  is 
taken  for  public  use,  where  the  ordinance 
nnder  which  the  tunnel  was  constructed  was 
adopted  while  a  statute  was  in  force  which. 
as  construed  by  the  state  courts,  made  it  a 
condition  of  the  construction  of  such  tunnel 
that  navigation  should  not  be  unnecessa- 
rily interrupted.  West  Chicago  Street  R. 
Co.  ▼.  Illinois  ex  rel.  Chicago,  845 

18.  The  condemnation  of  a  right  of  way 
across  a  placer  mining  claim  for  the  aSrial 
bucket  line  of  a  mining  corporation  cannot 
be  said  to  be  a  taking  of  private  property 
for  private  use,  in  defiance  of  U.  S.  Const., 
14th  Amend.,  if  authorized  by  the  construc- 
tion given  1^  the  state  courts  to  the  pro- 
visions of  state  legislation  for  the  exercise 
of  the  right  of  eminent  domain  in  behalf  of 
certain  uses  declared  to  be  public.  Strick- 
ley  V.  Highland  Boy  Gold  Min.  Co.  581 

10.  There  is  no  denial  of  the  due  process 
of  law  guaranteed  by  U.  S.  Const.,  14th 
Amend.,  in  so  much  of  Me.  Pub.  Laws  1895, 
chap.  162,  as  in  effect  enacts  that  a  doing  of 
such  overt  acts  of  ownership  as  are  possible 
on  wild  land,  under  a  recorded  deed  show- 
ing a  claim  of  title,  coupled  with  the  pay- 
ment of  the  taxes,  the  owner  meantime  not 
paying  such  taxes,  and  doing  no  act  in- 
dicative of  ownership,  shall  constitute  a 
disseisin,  and  that  such  disseisin,  if  con- 
tinued for  twenty  years',  shall  bar  an  action 
for  the  land.    Soper  v.  Lawrence  Bros.  Co. 
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20.  Property  is  not  taken  without  due 
process  of  law,  in  violation  of  U.  S.  Const., 
14th  Amend.,  by  construing  the  provisions 
of  Me.  Pub.  Laws  1895,  chap.  162,  barring 
action  by  the  former  owner  to  recover  wild 
land  adversely  held  unless  commenced  with- 
in twenty  years  or  before  January  1,  1900, 
as  defeating  an  action  begun  after  that  date, 
when  defendant  had  held  the  statutory  pos- 
session for  the  five  years  following  the  act, 
and  for  fifteen  years  before.  Id. 

21.  The  acta  of  a  municipal  corporation 
cannot  be  said  to  be  wanting  in  the  due 
process  of  law  guaranteed  by  U.  S.  Const., 
1198 


14th  Amend.,  if  such  acts,  when  done  m 
ratified  by  the  state,  would  not  be  inooB- 
sistent  with  that  amendment.  Owensboro 
Waterworks  Co.  v.  Owensboro,  361 

22.  Municipal  ordinances  requiring  all 
garbage  and  other  refuse  matter  to  be  de- 
livered at  a  specified  crematory  or  reductioi 
plant,  there  to  be  cremated  or  destroyed  at 
the  expense  of  the  person,  company,  or  oor- 
pK)ration  conveying  the  same,  are  not  wiDt- 
ing  in  the  due  process  of  law  required  hy 
U.  S.  Const.,  14th  Amend.,  as  taking  private 
property  for  public  use  without  compensa- 
tion, even  if  some  of  the  substances  so  de- 
stroyed may  have  had  some  elements  ol 
value.  California  Reduction  Co.  ▼.  Sani- 
tary Reduction  Works,  204 

23.  An  ordinance  conferring  on  a  dty 
contractor  the  exclusive  right  to  collect 
and  dispose  of  garbage  is  not,  00  far  as  it 
relates  to  the  refuse  from  the  tables  of 
hotels,  wanting  in  the  due  process  of  law 
required  by  U.  S.  Const.,  14th  Amend.,  m 
depriving  the  owner  of  his  property  witli- 

.out  compensation,  although  such  refuse  may 
be  valuable  as  food  for  swine,  or  for  the 
manufacture  of  merchantable  grease  and 
other  products.    Gardner  v.  Michigan,    tlS 

24.  A  provision  of  the  sanitary  code  of 
the  city  of  New  York  which  is  eonstmed 
by  the  state  courts  to  confer  discretionary 
power  on  the  board  of  health,  within  rea- 
sonable limits,  to  grant  or  withhold  per- 
mits  to  sell  milk  in  tHat  city,  cannot  be 
deemed  to  be  lacking  in  the  due  process  oi 
law  guaranteed  by  the  14th  Amendment  to 
the  Federal  Constitution,  in  the  absence  of 
any  showing  of  arbitrary  or  oppressive  ex- 
ercise of  such  power.  New  York  ez  rei 
Lieberman  v.  Van  de  Carr,  30$ 

25.  The  property  of  a  school  district  it 
not  taken  without  due  prooesa  of  law  \r 
the  creation,  by  Mich,  laws  1901,  local  acts 
No.  315,  of  a  new  district,  to  which  was 
given  the  property  within  its  limits  which 
had  belonged  to  the  districts  from  which  it 
was  created.  Atty.  Gen.  ex  rel.  Kles  v. 
Lowrey,  167 

26.  The  owner  of  a  building  whidi  hf 
knowingly  permits  to  be  used  for  gamiig 
purposes  is  not  deprived  of  his  property 
without  due  process  of  law  by  Ohio  Rev. 
Stat.  I  4276,  which,  authorizes  an  action  t* 
subject  such  building  to  the  payment  of  a 
judgment  obtained  by  an  informer  tor  th« 
recovery  of  money  lost  there  at  play.  Mar- 
vin V.  Trout,  is: 

27.  The  objection  that  due  process  of  law 
is  not  afforded  an  owner  of  property  med 
for  gaming  purposes  by  Ohio  Rev.  Stat  I 
4275,  under  which  a  judgment  against  th*v 
who  won  money  there  at  gambling,  whca 
not  impeached    for    fraud   or   collasioa,  i* 
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lade  oonclusive  evidence  of  the  amount  of 
loney  lost  in  an  action  to  charge  the  prop- 
rty  of  the  owner,  is  not  open  to  such  an 
wTier  where  there  is  proof  outside  the  rec- 
rd  of  the  judgment,  showing  the  amount  of 
loney  lost,  given  against  his  objection 
lat  the  fact  was  not  in  issue.  Id. 

28.  A  judgment  founded  upon  a  state 
batute  is  not  wanting  in  due  process  of  law 
ecause  the  statute  does  not  provide  for  or 
ermit  a  trial  by  jury.  Id. 

29.  Errors  of  a  state  court  in  interpret- 
Qg  and  applying  the  laws  of  that  state  fur- 
ish  no  basis  for  the  claim  that  there  has 
een  a  denial  of  the  due  process  of  law  guar- 
.nteed  by  the  14th  Amendment  to  the  Fed- 
ral  Constitution.     Howard  v.  Kentucky, 

421 

30.  Due  process  of  law  is  denied  a  Ken- 
ucky  corporation  by  a  tax  assessed  under 
he  authority  of  Ky.  Stat.  S  4020,  upon  its 
-oiling  stock  permanently  located  in  other 
states  and  employed  there  in  the  prosecu- 
tion of  its  business.  Union  Refrigerator 
Pransit  Co.  v.  Kentucky,  IfH) 

31.  A  street  railway  company  cannot 
;laim  to  have  been  denied  due  process  of 
aw  in  the  valuation  of  its  franchise  for  the 
purpose  of  the  special  fraiichise  tax  imposed 
)y  N.  Y.  Laws  1899,  chap.  712,  on  the  theory 
that  it  was  ascertained  by  speculation  and 
piesswork,  where  such  valuation  is  required 
bo  be  made  by  the  state  board  of  tax  com- 
missioners, to  which  the  owner  of  the  fran- 
chise is  required  to  furnish  a  written  re- 
port, and  notice  and  hearing  are  accorded 
such  owner,  and  a  review  of  the  assessment 
\}j  certiorari  is  afforded.  New  York  ex  rel. 
Broc^lyn  City  R.  Co.  v.  State  Board  of  Tax 
Oomrs.  79 
New  York  ex  rel.  Twenty-Third  St  R.  Co. 
V.  State  Board  of  Tax  Comrs.  85 

32.  A  domestic  railway  corporation  is  not 
deprived  of  its  property  without  due  process 
Df  law  because  no  reduction  is  allowed  from 
tne  capital  stock,  taken  as  the  basis  of  the 
franchise  tax  imposed  by  N.  Y.  Laws  1896, 
chap.  908,  §  182,  on  account  of  the  con- 
siderable proportion  of  its  rolling  stock 
which,  by  the  familiar  course  of  railway 
business,  is  always  absent  from  the  state. 
New  York  ex  rel.  New  York  C.  &  H.  R.  R. 
Co.  V.  Miller,  1156 

33.  Excluding  lawyers,  ministers,  doctors, 
dentists,  and  railway  engineers  and  firemen 
from  serving  on  either  the  grand  or  petit 
juries  does  not  deny  a  person  convicted  of 
crime  in  a  state  court  the  due  process  of 
law  guaranteed  by  the  14th  Amendment 
to  the  Federal  Constitution.  Rawlins  v. 
Georgia,  899 

34.  The  danger  that  the  testimony  given 


in  an  examination  under  Kan.  Laws  1897, 
chap.  265,  ^  10,  might  incriminate  the  wit- 
ness as  a  violator  of  the  Federal  anti-truat 
law,  and  of  the  possible  use,  in  a  Federal 
prosecution  for  a  violation  of  such  statute, 
of  the  testimony  given  in  the  state  proceed- 
ing, is  so  unsubstantial  and  remote  as  not 
to  make  an  imprisonment  for  refusal  to  tw- 
tify  a  deprivation  of  liberty  without  due 
process  of  law,  where  the  statute  is  con- 
strued by  the  state  courts  to  render  material 
only  such  questions  as  relate  to  transac- 
tions within  the  state,  and  grants  full  im- 
munity from  prosecution  in  the  state  court*. 
Jack  V.  Kansas,  234 

35.  The  failure  of  the  trial  court,  in  a 
criminal  case,  to  see  that  the  testimony  is 
read  or  re^icated  to  the  accused,  who,  by 
reason  of  his  almost  total  deafness,  is  un- 
able to  hear  the  evidence,  does  not  infringe 
the  prohibition  of  U.  S.  Const.,  14th  Amend., 
against  the  deprivation  of  liberty  without 
due  process  of  law.    Felts  v.  Murphy,       689 

36.  The  accused  cannot  claim  to  have  been 
denied  the  due  process  of  law  secured  by  U. 
S.  Const.,  14th  Amend.,  by  the  action  of  the 
state  court  in  holding  that  he  could  waive 
his  right  to  be  present  at  the  trial  to  the 
extent  of  consenting,  through  his  counsel, 
in  advance  of  the  swearing  of  the  jury,  to 
a  private  examination  of  a  juror  against 
whom  complaint  had  been  made,  which  re- 
sulted in  the  aischarge  of  such  juror,  and 
the  selection  of  another  not  shown  to  be  In- 
competent, in  his  place.  Howard  v.  Ken- 
tucky, 421 

37.  Solitary  confinement  by  the  state  an- 
thorities  pending  the  execution  of  a  deatb 
sentence  after  the  original  day  fixed  for  the 
execution  of  that  sentence  has  passed,  even 
if  unwarranted,  is  not  a  denial  of  the  due 
process  of  law  guaranteed  by  the  14th 
Amendment  to  the  Federal  Constitution. 
Rogers  v.  Peck,  256 

38.  No  denial  of  the  due  process  of  law 
guaranteed  by  U.  S.  Const.,  14th  Amend., 
will  result  from  the  execution  of  a  death 
sentence  because  of  the  failure  of  the  high- 
est state  court,  on  denying  a  motion  for  a 
new  trial,  to  fix  a  day  for  execution,  where 
the  governor  of  the  state  had,  by  a  reprieve, 
already  definitely  fixed  the  time  for  execn- 
tion  at  a  day  which  had  not  arrived  when 
the  court  made  its  decision.  Id. 

39.  The  due  process  of  law  guaranteed  by 
U.  S.  Const.,  14th  Amend.,  does  not  require 
that  the  highest  state  court  for  the  review 
of  a  conviction  of  capital  crimes  be  held  in 
any  particular  county  of  that  state,  what- 
ever may  be  the  requirement  of  the  state 
Constitution  in  that  respect.  Id. 
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Equal  proteotioa  of  tl&e  lairs. 

Discrimination  in  Corporate  Taxation,  see 
T^ZES,  3-5. 

40.  The  equal  protection  of  the  laws  guar- 
anteed by  the  Federal  Constitution  is  not 
denied  to  a  railway  company  by  requiring 
it  to  stand  the  entire  expense  of  remoTing 
and  rebuilding  its  bridge  and  culvert,  made 
necessary  by  the  proposed  widening  and 
deepening  of  the  channel  of  a  cre«k  by 
drainage  commissioners  acting  under  the 
authority  of  the  Illinois  farm  drainage  act 
of  July  1,  1886,  to  effect  the  drainage  of 
low  lands.  Chicago,  B.  dt  Q.  R.  Co.  v.  Illi- 
nois ex  rel.  Grimwood,  596 

41.  The  equal  protection  of  the  laws  is 
not  denied  by  construing  the  proviso  except- 
ing cases  of  injuries  sustained  by  railway 
employees  ''while  engaged  in  the  construc- 
tion of  a  new  road  or  jtny  part  thereof  not 
open  to  public  travel  or  use,"  from  the  pro- 
visions of  Minn.  Gen.  Stot.  1894,  S  2701« 
abrogating  the  fellow-servant  rule,  as  only 
exempting  incomplete  railroads,  and  there- 
fore as  not  excepting  from  the  operation  of 
the  statute  an  accident  on  a  narrow-gauge 
track  on  which  dump  cars  were  run  by  a 
mining  company  for  the  purpose  of  flap- 
ping the  earth  from  the  surface  of  its  mine. 
Minnesota  Iron  Co.  v.  Kline,  32£ 

42.  Brothers  and  sisters  of  a  decedent 
may  be  subjected  to  the  burden  of  the  in- 
heritance tax  imposed  by  Cal.  Stat.  1893, 
p.  193,  as  amended  by  Cal.  btat.  1899,  p. 
10,  without  denying  them  the  equal  protec- 
tion of  the  laws  guaranteed  by  U.  S.  Const., 
14th  Amend.,  although  such  legislation  does 

not  impose  <my  tax  on  such  strangers  to  the 
blood  as  the  wife  or  widow  of  a  son  or  the 
husband  of  a  daughter  of  the  decedent. 
Campbell  v.  California,  382 

43.  Nonproducing  vender.^  of  milk  are  not 
denied  the  equal  protection  of  the  laws 
guaranteed  by  the  14th  Amendment  to  the 
Federal  Constitution  bec^iuae  they  are  not 
given  the  privilege  accorded  to  producing 
venders  of  exempting  themselves  from  ac- 
tions or  penalties  for  violations  of  the  pro- 
visions of  the  New  York  agricultural  law 
to  prevent  the  sale  of  adulterated  milk  by 
showing  that  the  milk  sold  or  offered  for 
sale  by  them  is  in  the  same  condition  as 
when  it  left  the  herd  of  the  producer.  St. 
Jolm  V.  New  York,  896 

44.  Singling  out  the  milk  business  in  the 
city  of  New  York  as  a  proper  subject  for 
re»:fulation  does  not  deny  the  equal  protec- 
tion of  the  laws,  where  all  milk  dealers  in 
the  city  are  equally  affected  by  such  regula- 
tion. New  York  ex  rei.  Liebennan  v.  Van 
i\o  Carr,  305 

45.  Liquor  sellers  are  not  lenied  the  equal 
protection  of  the  laws  U»cau:je  producers  or 
1200 


manufacturers  of  domestic  wines  are  cz* 
empted,  by  Tex.  Rev.  Civ.  Stat  180.^.  art. 
5060i,  while  such  wines  are  in  their  baadi^ 
from  the  tax  imposed  and  the  bond  requiieu 
by  preceding  articles  regulating  the  sale  of 
Intoxicating  liquors.    Cox  v.  Texas,         1099 

46.  A  discrimination  against  negroes  be- 
cause of  their  race,  in  the  selection  of  grand 
or  petit  jurors,  forbidden  by  U.  8.  Const., 

14th  Amend.,  is  not  shown  by  verified  writ- 
ten motions  to  quash  respectively  the  indict- 
ment and  the  panel  of  petit  jurors,  ehargiiig 
such  discrimination,  where  no  evidene* 
was  either  introduced  or  ottered  to  establisJi 
the  facts  stated  in  the  motions.  Martin  v. 
Texas,  407 

47.  The  decision  of  Hhe  Kentucky  eoort 
of  appeals  that  a  reversal  of  a  oonrietkn 
for  the  error,  if  any,  committed  by  the  trial 
court  in  discharging  a  juror,  was  preduded 
by  Ky.  Crim.  Code,  S  281,  does  not  deny  tJkm 
accused  the  equal  protection  of  the  laws  se- 
cured by  U.  S.  Const.,  14th  Amende  if 
was  the  construction  given  that 
by  prior  cases,  and  no  discriminating  a^ 
plication  against  him  was  made.  Howard 
V.  Kentucky,  421 

48.  Litigants  and  persons  accused  of  rrisM 
in  Wayne  county,  Michigan,  are  not  denied 
the  equal  protection  of  the  laws  by  MicK 
Pub.  Acts  1893,  p.  337,  as  amended  by  Pok 
Acts  1895,  p.  69,  under  which  the  joiy  lists 
are  made  up  and  returned  by  a  board  ol 
jury  oommissioners  appointed  by  the  gor^ 
ernor«with  the  consent  of  the  senate,  and 
may  include  persons  whose  names  do  noi 
appear  on  the  assessment  roll,  while*  by 
the  general  laws  of  the  state,  the  o(5eers 
authorized  to  make  and  retain  the  jury  lists 
are  elected  by  the  people  in  their  sereral 
townships  and  in  city  wards,  and  the  jurors 
must  be  of  those  who  are  afisessed  on  the  as- 
sessment roll.    Gardner  v.  Michigan,       2 It 

49.  The  equal  protection  of  the  laws  as 
not  denied  a  foreign  meat-packing  ho>iiae  k^ 
the  tax  imposed  on  its  local  business, 
N.  C.  Pub.  Laws  1903,  chap.  247, 
''every  meat-packing  house  doing 
in  this  state,"  although,  at  the  points  wl 
such  local  business  is  carried  on, 
selling  meat-packing  house  prodncts,  but  sst 
doing  a  meat-packing  house  business  ett^tr 
in  North  Carolina  or  elsewhere,  are  rot  sa^ 
jected  to  the  tax.  Armour  Packing  Cbi.  t. 
Lacy,  4S1 

50.  Meat-packing  houses  are  not  d^sisi 
the  equal  protection  of  the  laws  by  the  tsi 
imposed  on  their  business  by  X.  C.  Psk 
Laws  1903.  chap.  247,  because  hou«r«  pa*t 
ing  vegetables  and  the  like  are  not  itv^oi^ 
in  the  ^ame  clasi^incation  and  subjected  to 
the  same  tax.  'i. 
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51.  The  exemption  of  the  suhsurface 
;reet  railway  in  New  York  city  from  the 
peration  of  the  special  franchise  tax  au- 
lorized  by  N.  Y.  Laws  1899,  chap.  712, 
»es  not  make  that  statute  invalid,  as  deny- 
\^  the  owners  of  the  surface  street  railways 
I  that  city  the  equal  protection  of  the  laws, 
r  as  depriving  them  of  their  property  with- 
nt  due  process  of  law.  New  York  ex  rel. 
[etropolitan  Street  R.  Co.  v.  State  Board 
f  Tax  Comrs.  65 
few  York  ex  rel.  Twenty-Third  St.  R.  Co. 
.  State  Board  of  Tax  Comrs.  85 

52.  The  reduction,  on  account  of  annual 
ayments  "in  the  nature  of  a  tax*'  covered 
y  existing  agreements,  which  is  made  by 
r.  Y.  Laws  1899,  chap.  712,  from  the 
mount  of  the  special  franchise  tax  pro- 
ided  for  by  that  statute,  does  not  render 
he  statute  invalid,  either  as  denying  the 
qual  protection  of  the  laws  to  street  rail- 
ray  companies  who  agreed  to  pay  a  lump 
um  for  their  franchises,  or  as  depriving 
uch  companies  of  their  property  without 
iue  process  of  law.  Id. 

Privileges  and  immiinities. 

53.  Liquor  sellers  are  not  denied  the 
>rivileges  or  immunities  of  citizens  of  the 
Jnited  States,  under  U.  S.  Const,  14th 
Vmend.,  because  producers  or  manufacturers 
»f  domestic  wines  are  exempted  by  Tex.  Rev. 
Div.  Stat.  1895,  art.  6060i,  while  such  wines 
ure  in  their  hands,  from  the  tax  imposed 
md  the  bond  required  by  preceding  articles 
-egulating  the  sale  of  intoxicating  liquors. 
3ox  y.  Texas,  1099 

Police  power. 

[Constructing  Dam  Across  Navigable  Stream 
as  l^xercise  of  Polioe  Power  to  Sub- 
serve Drainage,  see  $upra,  13. 

Bee  also  infra,  56. 

54.  The  police  power  of  a  state  embraces 
regulations  designed  to  promote  the  public 
convenience  or  the  general  prosperity  as 
well  as  those  designed  to  promote  the  public 
health,  the  public  morals,  or  the  public 
safety.  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois 
ex  rd.  Grimwood,  596 

55.  Insurance  companies  doing  business 
in  Iowa  cannot  claim  to  be  deprived  of  their 
rights  under  U.  S.  Const.,.  14th  Amend.,  by 
Iowa  Code  1897,  I  1754,  making  it  unlaw- 
ful for  them  or  their  officers,  agents,  or  em- 
ployees to  make  or  ent^  into  any  combina- 
tion or  agreement  relating  to  the  rates  to 
be  charged,  the  amount  of  commissions  to 
be  allowed  agents,  or  the  manner  of  trans- 
acting their  business  within  the  state,  in 
Uie  absence  of  any  judicial  construction  of 
sucii  statute  as  having  any  other  than  the 
single  object  to  insure  competition.  Carroll 
▼.  Greenwich  Ins.  Co.  246 


Impairing  oontraot  oblisatioiis. 

56.  The  obligations  of  an  agreement  to 
remove  an  existing  dam  from  a  navigable 
stream,  and  to  allow  the  stream  to  remain 
open  and  unobstructed,  are  not  unconstitu- 
tionally impaired  by  a  state  statute  subse- 
quently enacted  in  the  exercise  of  the  police 
power  to  subserve  the  drainage  of  lowlands, 
authorizing  the  construction  of  a  dam 
across  the  stream  by  the  very  persons  mak- 
ing such  agreement.    Manigault  v.  Springs, 

274 

57.  The  exercise  by  a  state  of  its  rii^^ht 
to  alter  or  destroy  its  municipal  corpora- 
tions is  ineffectual  to  impair  the  obligation 
of  municipal  contracts.    Graham  v.  Folsom, 

464 

58.  Contract  obligations  are  not  impaired 
by  the  creation  by  Mich.  Laws  1901,  local 
acts  No.  315,  of  a  new  school  district,  to 
which  was  given  the  property  within  its 
limits  which  had  belonged  to  the  districts 
from  which  it  was  created.  Atty.  Gen.  ex 
rel.  Kies  v.  Lowrey,  167 

59.  The  obligation  of  an  agreement  by  a 
municipality  to  give  a  water  company  an 
exclusive  franchise  for  thirty  years  as 
against  "any  other  person  or  corporation" 
is  not  impaired  by  Uie  municipal  establish- 
ment of  its  own  independent  system  of 
waterworks,  under  subsequent  legislative 
authority#  Knoxville  Water  Co.  v.  Knox- 
ville,  353 

60.  The  reserved  right  to  alter,  amend,  or 
repeal  corporate  charters,  given  by  Miss. 
Const  1890,  §  178,  "provided,  however,  that 
no  injustice  shall  be  done  to  the  stockhold- 
ers," does  not  authorize  the  legislature  to 
empower  a  municipality  to  construct  water- 
works of  its  own  during  the  term  of  an  ex- 
clusive waterworks  frandiise,  possessed  by 
a  private  corporation  under  a  municipal 
ordinance  adopted  with  legislative  sanc- 
tion. Vicksburg  v.  Vicksburg  Waterworks 
Co.  1102 

61.  Impairment  of  the  contract  rights  ac- 
quired by  a  corporation  under  a  foreclosure 
sale  of  the  franchise  and  rights  conferred 
upon  the  mortgagor  by  a  municipal  ordi- 
nance adopted  prior  to  the  Mississippi 
Constitution  of  1890  cannot  be  justified  as 
an  exercise  of  the  right  to  alter,  amend,  or 
repeal  corporate  charters,  reserved  in  §  178 
of  that  Constitution,  although  the  corpora- 
tion in  question  was  organized  after  the  Con- 
stitution went  into  effect.  Id. 

62.  The  requirement  that  street  railway 
companies  shall  issue  half-fare  tickets  to 
school  children,  whicn  is  made  by  Tex.  act 
April  10,  1903,  §  2,  does  not  impair  the  ob- 
ligation of  any  contract  with  the  municipal- 
ity, fixing  the  rates  which  such  company 
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mif^t  charge,  entered  into  after  the  adop-  ■ 
tion  of  Tex.  Const  ld76,  which,  by  §  17  of 
the  Bill  of  Rights,  subjiects  to  the  control 
of  the  legislature  all  privileges  and  fran- 
chises granted  by  it  or  created  under  its 
authority.  San  Antonio  Traction  Co.  v. 
Altgelt,  491 

S3.  Any  contract  exemption  from  legis- 
lative regulation  of  rates,  possessed  by  a 
street  railway  company  chartered  before  the 
adoption  of  the  Texas  Constitution  of  1876, 
which  by  §  17  of  the  Bill  of  Rights,  sub- 
jects to  the  control  of  the  legislature  all 
privileges  and  franchises  granted  by  it.  or 
created  under  its  authority,  was  lost  by 
the  sale  of  its  property  on  foreclosure,  and 
the  acquisition  of  its  franchise,  under  a 
municipal  ordinance,  together  with  that  of 
another  company,  by  a  new  corporation,  in- 
corporated since  the  adoption  of  such  Con- 
stitution, although  such  ordinance  provides 
that  all  the  rights  and  privileges  previously 
granted  to  the  old  corporations  were  con- 
ferred on  the  new  one,  including  all  the 
limitations,  contracts,  and  obligations.      Id. 

64.  Contract  obligations  are  not  impaired 
bj  80  muoh  of  the  act  of  Congress  of  April 
12,  1900  (31  ibtat  at  L.  77,  80,  chap.  191), 
I  11,  as  requires  United  States  currency  at 
the  rate  of  exchange  prescribed  by  that  act, 
and  not  at  the  rate  of  $1  for  each  peso  of 
indebtedness,  to  be  accepted  in^  discharge 
of  an  obligation  on  account  of  a  purchase 
in  1894  of  a  plantation  in  Porto  Rico,  which 
was  to  be  satisfied  with  money  current  in 
the  province  at  the  rate  of  100  centavos  for 
each  peso  of  indebtedness.  Serralles  v. 
BiM,  391 

65.  Contract  obligations  are  not  impaired 
by  compelling  a  street  railway  company,  at 
its  own  expense,  to  lower,  or,  at  its  option, 
remove,  a  tunnel  oonstructed  by  it  under 
the  Chicago  river,  which,  though  not  an  ob- 
struction to  navigation  when  constructed, 
ham  since  become  such  by  reason  of  the  in- 
<n'eased  size  of  the  vessels  plying  on  that 
river,  where  the  municipal  ordinance  under 
which  such  tunnel  was  oonstructed  contains 
no  stipulation  that  the  city  will  not  exert 
any  power  it  possesses  to  deepen  the  chan- 
nel and  improve  navigation,  and  it  was 
adopted  while  a  state  statute  was  in  force 
wlkieh,  as  construed  by  tlie  state  courts, 
made  it  a  condition  of  the  construction  of 
audi  a  tunnel  that  navfgation  should  not 
be  unnecessarily  interrupted.  West  Chicago 
Street  R.  Co.  v.  Illinois  ex  rel.  Chicago,    845 

CB.  No  right  to  use  or  appropriate  for 
wharfage  purposes  a  city  street  or  an  ex- 
tension thereof,  protected  by  the  contract 
clause  of  the  Federal  Constitution  from  im- 
pfrirment  by  legislative  changi*  of  the  grade 
of  the  street>  can  be  gathered  from  municipal 


grants  to  the  owners  of  property  frontim 
on  opposite  sides  of  the  street  of  the  r^ht 
to  construct  wharves  in  a  river  on  and  ii 
front  of  such  property,  reserving  to  tbe  com- 
mon council  the  right  to  regulate  the  paa- 
sageways  along  the  street  and  any  part  of 
the  wharves  extending  therein  "as  a  part  of 
said  street  and  sidewalks."  Mead  v.  Port- 
land, 413 

67.  A  contract  between  a  state  and  a  rail- 
way company,  which  prevented  the  sobjee- 
tion  of  the  property  of  the  company  to  any 
other  than  the  tax  prescribed  in  Mich. 
Laws  1855,  p.  305,  §  9,  was  created  by  tbe 
provisions  of  that  section  that  the  company 
shall  pay  an  annual  tax  of  1  per  cent  od 
the  capital  stock  of  said  company,  paid  in, 
which  tax  shall  be  in  lieu  of  all  other  taxes 
except  for  penalties  imposed  on  said  com- 
pany, and  shall  be  estimated  upon  its  last 
annual  report,  the  statute  being  a  speda] 
one,  having  reference  only  to  the  company 
in  question,  which  formally  accepted  the 
taxation  provision,  and  made  large  expendi- 
tures, and  completed  an  unfinished  railroad, 
to  induce  which  was  the  motive  for  the  en- 
actment. Powers  V.  Detroit,  Q.  H.  4  M. 
R.  Co.  860 

68.  The  special  franchise  tax  imposed  by 
N.  Y.  Laws  1899,  chap.  712,  does  not  im- 
pair the  obligation  of  the  contracts  by  whUk 
the  state  or  municipality  granted  tue  right 
to  construct,  operate,  and  maintain  itreet 
railways  in  the  city  of  New  Yoric  in  con- 
sideration of  the  payment  of  a  gross  snm 
or  of  the  annual  payment  of  a  fixed  amonnt 
or  fixed  percentage  of  earnings,  where  tn^ 
payments  are  nowhere  declared  to  be  in  liea 
of,  or  as  the  equivalent  or  substitute  for, 
taxes.  New  York  ex  reL  Metropolitan 
Street  R.  Co.  v.  Stote  Board  of  Tax  Comn. 

65 

New  York  ex  rel.  Twenty-Third  St  R.  Oo 
V.  State  Board  of  Tax  Comrs.  81 

CONSTRUCTIVE  TRUSTS. 

See  EQtTiTT,  2,  3. 

• 

CONTEMPT. 

Questions    Reviewable    on   Appeal,  isi 
Appeal  and  Erbos,  43. 

1.  The  immateriality  of  the  erideBM 
sought  to  be  elicited  cannot  justify  tbe  n- 
fusal  of  witnesses  to  obey  the  orders  of  tte 
Federal  circuit  court  requiring  them  to  ■■• 
swer  the  questions  put  to  them,  and  to  pro- 
duce written  evidence  in  their  pos^e*^«iot. 
on  their  examination  before  a  special  e^«n>- 
iner.     Nelson  v.  United  States,  673 

2.  Tlie  refusal  of  corporate  officer*  to  ob«y 
orders  of  a  Federal  circuit  court.  /equirin| 
them  to  protluce  certain  documentary  f^i* 
dcnce,  on  tlioir  pxainination  before  a  tpeiiJ 

i99,  200,  201.  202  U   % 
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it  of  the  iosiner,  mud  pro¥id«s  that 
o  aetioii  shall  lie  a^kiost  the  insurer  as 
s^[>ect8  any  loss  under  the  policy  unless  it 
t».jill  be  brought  hy  the  assured  himself,  to 
Bimhurse  him  for  loss  actually  sustained 
zad  paid  by  him  in  satisfaction  of  a  judg- 
3jent  after  trial  of  the  issue.  St.  Louis 
>Te8sed  Beef  ft  Provision  Go.  y.  Maryland 
^msualty  Go.  712 


Interest  included  in  the  mooouiilt  of  the 
^oma  due  the  Indians  under  treaty  stipula- 
Son,  transmitted  by  the  Secretary  of  the 
Ixiterior  to  the  Gherokee  Nation  pursuant 
'jQ  the  agreement  for  the  cession  to  the 
ITnited  States  of  the  Cherokee  Outlet,  made 
>etween  the  United  States  and  the  Gherokee 
>4^ation  on  December  19,  1891,  and  ratified 
:>y  Congress  in  the  act  of  March  3,  1893 
<  27  Stat  at  L.  641,  chap.  209),  is  properly 
skllowed  by  the  court  of  claims,  notwith- 
standing the  provision  of  U.  S.  Rev.  Stat. 
S  1091,  U.  S.  Gomp.  SUt  1901,  p.  747,  for- 
bidding the  allowance  of  interest  on  "any 
claim  up  to  the  time  of  the  rendition  of 
judgment  thereon  by  the  court  of  claims, 
unless  upon  a  contract  expressly  stipulat- 
ing for  the  payment  of  interest,"  where 
±he  question  of  interest  was  a  subject  of 
^fference  while  the  negotiations  were  being 
carried  pn,  the  determination  of  which  was 
provided  for  in  the  agreement  itself.  Unit- 
ed States  V.  Gherokee  Nation,  949 

THTERKAIi  BEVEHUE. 

1.  The  dispensing  and  selling  agents  of  a 
state  whidi,  in  the  exercise  of  its  sovereign 
power,  has  taken  charge  of  the  business, 
of  selling  intoxicating  liquors,  are  fairly 
within  the  scope  of  U.  S.  Rev.  Stat.  || 
3232,  3244,  3140  (U.  S.  Gomp.  Stat.  1901, 
pp.  2091,  2097,  2040),  under  which  an  ex- 
cise tax  is  to  be  collected  from  all  sellers  of 
intoxicating  liquors.  South  Carolina  v. 
United   States,  261 

2.  The  purchase  of  documentary  stamps 
at  various  times  without  protest  and  the 
affixing  of  such  stamps  to  manifesto  of  car- 
goes on  vessels  boun4  to  foreign  ports,  can- 
not be  deemed  to  have  been  under  duress, 
so  as  to  sustain  a  recovery  from  the  Uniteil 
States  of  the  amount  of  the  illegal  tax  so 
collected,  because  clearance  papers  for  ves- 
sels so  bound  could  not  be  procured  without 
delivery  to  the  collector  of  the  district  of 
the  stamped  manifests,  without  which  clear- 
ance papers  the  vessels  would  be  prevented 
from  sailing,  or  would  be  liable,  under  U.  S. 
Rev.  SUt  t  4197,  U.  S.  Gomp.  SUt  1001,  p. 
2840,  lor  the  penalty  therein  prescribed. 
United  SUtes  v.  New  York  &  G.  ^lail  S. 
8.  Co.  509 


3.  The  necessity  of  protest  or  notice  to 
sustain  the  recovery  of  a  sUmp  tax  il- 
legally collected  on  roanifesU  of  cargoes  on 
vessels  bound  to  foreign  porU  is  not  re- 
moved by  the  proyision  of  the  act  of  May 
12,  1900  (31  SUt  at  L.  177,  chap.  393,  U. 
S.  Comp.  SUt  1901,  p.  2276),  authorising 
the  commissioner  of  internal  revenue  to  re- 
deem or  make  allowanoe  for  inUmal  rev- 
enue stamps  in  any  manner  'Srrongfully 
collected."  Id. 

niTEBSTATE  COMMSBOB. 

See  CoHicKBCS. 

niTEBSTATE  COMBmBOB  OOKMXt- 
SIOH. 

Right  of  Carrier  to  Charge  Rates  Sched- 
uled with,  see  Commsbox,  S. 

Enforcement  by  CourU  of  O^der  of, 
see  CoMMEBOB,  4. 

nfTEBVENTIOH. 

Effect  of  Dismissal  of  Bill  as  to  0ns 
Party  on  His  Right  to  Intervens  if 
Subsequent  Proceisdings  Affect  Hit 
Interest,  see  Judomxiit,  2. 

nrroxzoATiiro  lxquobb. 

SUU  License  Tax  on  Sales  on  Board 
IntersUU  Carrier,  see  Commxboi, 
6. 

Federal  Lieense  Tax  on  SUU  Dispensers 
of,  see  GoNBTrrunoNAL  Law,  1| 
Intxbnal  'RarmtruE,  1. 

Discrimination  in  Regulation  of  Liquor 
Business,  see  Oonbtitutional  Law, 
46. 

Regulation  of  Sale  as  Denying  Privi- 
leges or  Immunities,  see  Goxtbtxtu- 
TioNAL  Law,  63. 

HrVEHTIOH. 

Accounting  for  Royalties  under  Sals  of 
Invention,  see  Rkfebbngb. 

Rescission  of  Contract  for  Sals  of,  see 
Sale,  1. 

See  also  Patents. 

lOlXTA. 

Boundary  between  Iowa  and  Illinoli, 

see    BOUNDABIEB,    1. 

JUDGES. 

DlsqualifleatioB. 

1.  The  disqualification  of  the  trial  Judge 
for  inUrest  is  not  established,  nor  is  it 
offered  to  be  esUblished  in  any  legitimaU 
way,  by  an  unverified  petition  sUting  that 
the  wife  of  the  Judge  has  acquired  an  in- 
Urest in  the  property  which  is  the  subject- 
matter  of  the  litigation,  accompanied  by  a 
ffUUment  of  a  desire  to  offer  testimony  In 
support    thereof,    without    furnish  in;;    thi> 
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right  to  invoke  the  due  process  of  law  clause 
of  the  Federal  Constitution  to  prevent  the 
enforcement  of  a  municipal  ordinance  which, 
by  establishing  unromunerative  rates,  has 
ttie  effect  of  taking  private  property  for 
public  use  without  just  compensation. 
Peoria  Gas  &  Electric  Co.  v.  Peoria,         365 

Pnblio  policy. 

Contracts   Made   before   Patent   to    Public 
Lands,  see  Public  Lands,  4,  5. 

9.  An  agreement  to  sell  a  tract  of  land 
at  a  specified  price  if  the  offer  should  be 
accepted  within  the  time  mentioned  is  un- 
enforceable, as  contrary  to  public  policy, 
where  made  in  part  consideration  of  serv- 
ices rendered  before  and  after  the  making 
of  the  agreement,  in  bringing  the  property 
to  the  attention  of  committees  of  Congress 
as  a  suitable  and  appropriate  site  for  a 
hall  of  records,  although  the  actual  serv- 
ices rendered  may  have  been  legitimate. 
Hazelton  v.  Sheckels,  039 

Statnte  of  frands. 

10.  The  vendor's  execution  of  the  deed 
and  his  written  communication  to  the  ven- 
dees that  he  had  deposited  such  deed  in  a 
bank,  for  delivery  to  them  upon  payment 
of  the  purchase  price,  does  not  satisfy  the 
requirement  of  Okla.  Laws  1897,  chap.  8,  § 
4,  that  no  contract  relating  to  real  estate 
"shall  be  valid  until  red!uced  to  writing 
and  subscribed  by  the  parties  thereto,"  even 
assuming  that  a  memorandum  to  be  gath- 
ered from  connected  documents  may  be  suffi- 
eient»  where  the  vendees  were  unwilling  to 
accept  the  deed  unless  given  a  fuller  and 
more  undisputed  possession  than  could  be 
given  at  the  time.    Halsell  v.  Renfrow, 

1032 

CONTBIBUTOBT    NEGLIGENCE. 

Of  Street  Railway  Employee,  see  Mas- 

TKB  AND  SeBYANT,  4. 

CORPORATIONS. 

Stockholder's  Right  to  Inspect  Books 
of  National  Bank,  see  Banks,  1. 

liability  of  Stockholder  in  National 
Bank,  see  Banks,  2-7. 

State  Taxation  as  Affecting  Interstate 
Commerce,  see  Commebcb,  5,  7. 

Validity  of  State  Taxation  of  Tangible 
Personal  Property  in  Other  State, 
see  CoNSTnunoNAL  Law,  80. 

Validity  of  Franchise  Tax,  see  Consti- 
tutional  Law,   31,   32. 

State  Taxation  of  Meat-Packing  Houses 
as  Affording  Due  Process  of  Law, 
see  Constitutional  Law,  49,  60. 

Contract  Exemptions  from  Taxation, 
see  Constitutional  Law,  67,  68. 
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Limitation  of  Action  to  Enforce  Stock- 
*  holder's  Liability  in  Natioul 
Banks,  see  Limitation  of  Acnosiy 
4. 

Priority  as  between  Corporate  Mort- 
gage and  Judgment  for  Torts,  set 
Mobtgaoe,  6,  7. 

Taxation  of,  see  Taxes,  8-6. 

What  Passes  on  Foredosure  of  Mort' 
gage  of  Corporate  Property,  set 
Mobtgaoe,  3. 

1.  A  sale  of  nearly  the  entire  stock  of  a 
corporation  by  its  president,  with  whom  it 
was  pooled  for  that  purpose,  made,  on  the 
advice  of  the  directors,  to  the  person  offer- 
ing the  best  terms,  and  subsequently  for- 
mally ratified  by  the  directors  and  by  a 
majority  vote  of  the  stockholders,  is  not 
in  fraud  of  the  rights  of  minority  stock- 
holders because  the  purchaser's  object  may 
have  been  to  stop  litigation  brou^t  against 
him  by  the  corporation,  and  to  quiet  his 
possession  to  the  property  claimed  by  it» 
where  tne  issues  presented  by  such  litiga- 
tion, so  far  as  tried,  bad  been  decided 
against  the  corporation,  and  where  not  de- 
cided, in  the  opinion  of  its  attorney,  would 
also  be  decided  against  it;  nor  can  fraud 
be  deduced  from  the  provisions  in  the  con- 
tract of  sale  for  the  payment  of  compensa- 
tion to  such  president  and  attorney,  and  for 
the  surrender  of  a  note  due  the  corporation, 
where  it  is  manifest  that  these  prorisioiis 
constituted  no  inducement  to  the  contract 
Hallenborg  v.  Cobre  Grande  Copper  Co.   458 

Ultra  Tires. 

2.  It  is  ultra  inres  of  a  natioiial  bank  to 
take  stock  in  a  corporation  organised  to 
embark  in  the  purely  speculative  business 
of  buying  and  selling  the  stocks  and  assets 
of  an  existing  and  insolvent  corporatioB, 
with  power,  but  without  the  obligatioa,  t» 
engage,  as  an  independent  enterprise,  in  a 
manufacturing  business,  although  the  bank 
takes  such  stock  in  exchange  for  a  eUioi 
against  the  insolvent  corporation.  Flnt 
Nat.  Bank  v.  Converse,  587 

3.  A  national  bank  may  not  beoome  thi 
absolute  owner,  in  satisfaction  of  a  debt,  tf 
shares  represented  by  transferable  oertii- 
cates  in  a  partnership  formed  to  parehass^ 
improve,  divide  into  lots,  and  sell,  a  lease- 
h<^d.    Merchants'  Nat.  Bank  v.  Wehrmana, 

1036 

4.  Want  of  authority  of  a  national  bank 
to  subscribe  for  capital  stock  in  a  specula- 
tive enterprise  is  a  valid  defense  to  an  se- 
tion  against  it  to  enforce  its  statutory  lis- 
bility  as  a  stockholder.  Fixst  Nat  Bank  ▼. 
Converse,  537 

5.  The  want  of  authority  of  a  nations} 
bank  to  beoome  the  absolute  owner,  in  Mtit- 

100,  20a  201,  208  U.  ■» 
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msent  of  the  insurer,  and  provides  that 
o  metion  shall  lie  against  the  insurer  as 
espects  any  loss  under  the  policy  unless  it 
hall  l>e  brought  by  the  assured  himself,  to 
eimburse  him  for  loss  actually  sustained 
nd  paid  4>y  him  in  satisfaction  of  a  judg- 
oent  after  trial  of  the  issue.  St.  Louis 
>rea8ed  Beef  ft  Provision  Go.  ▼.  Maryland 
Casualty  Co.  712 


Interest  included  in  the  MccovoiX  of  the 
luma  due  the  Indians  under  treaty  stipula- 
ion,  transmitted  by  the  Secretary  of  the 
[nterior  to  the  Cherokee  Nation  pursuant 
x>  the  agreement  for  the  cession  to  the 
Jnited  States  of  the  Cherokee  Outlet,  made 
>etween  the  United  States  and  the  Cherokee 
N'ation  on  December  19,  1891,  and  ratified 
t>y  Congress  in  the  act  of  March  3,  1893 
(27  Stat  at  L.  641,  chap.  209),  is  properly 
allowed  by  the  court  of  claims,  notwith- 
standing the  provision  of  U.  S.  Rev.  Stat. 
§  1091,  U.  S.  Comp.  Stat  1901,  p.  747,  for- 
bidding the  allowance  of  interest  on  "any 
claim  up  to  the  time  of  the  rendition  of 
judgm^it  thereon  by  the  court  of  claims, 
unless  upon  a  contract  expressly  stipulat- 
ing for  the  payment  of  interest^"  where 
the  question  of  interest  was  a  subject  of 
difference  while  the  negotiations  were  being 
carried  pn,  the  determination  of  which  was 
provided  for  in  the  agreement  itself.  Unit- 
ed States  V.  Cherokee  Nation,  949 

IHTERKAIi  BEVEHUE. 

1.  The  dispensing  and  selling  agents  of  a 
state  whidi,  in  the  exercise  of  its  sovereign 
power,  has  taken  charge  of  the  business, 
of  selling  intoxicating  liquors,  are  fairly 
within  the  scope  of  U.  S.  Rev.  Stat.  || 
3232,  3244,  3140  (U.  S.  Comp.  Stat  1901, 
pp.  2091,  2097,  2040),  under  which  an  ex- 
cise tax  is  to  be  collected  from  all  sellers  of 
intoxicating  liquors.  South  Carolina  v. 
United   States,  261 

2.  The  purchase  of  documentary  stamps 
at  various  times  without  protest  and  the 
affixixig  of  such  stamps  to  manifests  of  car- 
goes on  vessels  4>oun4  to  foreign  ports,  can- 
not be  deemed  to  -have  been  under  duress, 
so  as  to  sustain  a  recovery  from  the  Uniteil 
States  of  the  amount  of  the  illegal  tax  so 
collected,  because  clearance  papers  for  ves- 
sels so  bound  could  not  be  procured  without 
delivery  to  the  collector  of  the  district  of 
the  stamped  manifests,  without  which  clear- 
ance papers  the  vessels  would  be  prevented 
from  sailing,  or  would  be  liable,  under  U.  S. 
Rev.  Stat  i  4197,  U.  S.  Comp.  Stat  1001,  p. 
2840,  for  the  penalty  therein  prescribed. 
United  SUtes  v.  New  York  &  C.  Mail  8. 
8.  Go.  SOU 


3.  The  necessity  of  protest  or  notice  to 
sustain  the  recovery  of  a  stamp  tax  il- 
legally collected  on  manifests  of  cargoes  on 
vessels  bound  to  foreign  ports  is  not  re- 
moved by  the  proyision  of  the  act  of  May 
12,  1900  (31  Stat  at  L.  177,  chap.  393,  U. 
S.  Comp.  Stat.  1901,  p.  2276),  authorizing 
the  commissioner  of  internal  revenue  to  re- 
deem or  make  allowance  for  internal  rev- 
enue stamps  in  any  maimer  ^wrongfully 
collected."  Id. 

INTEBSTATE  COMMEBOE. 

See  CoiocsBCB. 

INTEBSTATE  COMMEBOE  0OMMI8- 
SION. 

Right  of  Carrier  to  Charge  Rates  Sched- 
uled with,  see  Commescb,  3. 

Enforcement  by  Courts  of  Oivder  of, 
see  CoMMEBOB,  4. 

nfTEBVENTIOH. 

Effect  of  Dismissal  of  Bill  as  to  One 
Party  on  His  Right  to  Intervene  if 
Subsequent  Proceedings  Affect  His 
Interest,  see  Judomxiit,  2. 

nrroxzoATiiro  lxquobs. 

state  License  Tax  on  Sales  on  Board 
Interstate  Carrier,  see  Oommxboi, 
6. 

Federal  Lioenss  Tax  on  State  Dispensers 
of,  see  Constitutional  Law,  1; 
Intxbnal  Rjetintte,  1. 

Discrimination  in  R^^lation  of  Liquor 
Business,  see  Oonbtitutional  Law, 
46. 

Regulation  of  Sale  as  Denying  Privl* 
leges  or  Immunities,  see  Constitu- 
tional Law,  53. 

mVEKTIOH. 

Accounting  for  Royalties  under  Sale  of 
Invention,  see  Rkferbngb. 

Rescission  of  Contract  for  Sale  of,  see 
Sale,  1. 

See  also  Patents. 

lOlXTA. 

Boundary  between  Iowa  and  Illinoii, 
see  BouNDAims,  1. 

JUDGES. 

Disqualifleatioii. 

1.  The  disqualification  of  the  trial  Judge 
for  interest  is  not  established,  nor  is  it 
offered  to  be  established  in  any  legitimate 
way,  by  an  unverified  petition  stating  that 
the  wife  of  the  judge  has  acquired  an  in- 
terest in  the  property  which  is  the  subject- 
matter  of  the  litigation,  accompanied  by  a 
statement  of  a  desire  to  offer  testimony  in 
support    thereof,     without    furnishing;    the 
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defendants    may    reaide."     Petri    ▼.  F.  E. 
Creelman  Lumber  Ck).  281 

4.  Diversity  of.  citizenship  between  the 
trustees  in  bankruptcy  and  the  defendant 
is  not  necessary  to  the  exercise-  by  a  Fed- 
eral circuit  court  of  its  jurisdiction  under 
the  bankrupt  act  of  July  1,  1898  (30  Stat. 

'at  L.  552»  chap.  541,  U.  S.  Omp.  Stat.  1901, 
p.  3431),  §  23,  of  a  suit  brought  by  such 
trustees  upon  an  alleged  cause  of  action  for 
moneys  due  the  bankrupt  at  and  prior  to 
the  adjudication  in  bankruptcy,  where  the 
citizenship  of  the  bankrupt  and  the  de- 
fendant is  such  that  the  former  might  have 
sued  in  the  Federal  court  but  for  the  bank- 
ruptcy proceedings.  Bush  v.  Elliott,      1114 

5.  The  jurisdiction  of  the  district  court 
ol  the  United  States  for  the  district  of 
Porto  Rico,  which,  under  the  act  of  March 
2,  1901  (31  Stat,  at  L.  953,  chap.  812),  S 
8,  embraces  controversies  where  the  parties 
or  either  of  them  are  citizens  of  the  United 
States,  or  citizens  or  subjects  of  a  foreign 
state,  extends  to  a  cause  in  which  the  par- 
ties on  both  sides  are  subjects  of  the  King 
of  Spain.    Ortega  v.  Lara,  1055 

6.  Diverse  citizenship  does  not  give  juris- 
diction to  a  Federal  circuit  court  of  a  bill 
which  seeks  a  declaration  of  the  nonex- 
istence of  a  wiU^  and  the  consequent  nul- 
lity of  its  probate  in  a  state  court,  where 
the  proceeding  to  contest  a  will  afforded 
by  ^e  laws  of  that  state  is  but  supple- 
mentary, or  ancillary,  to  the  original  pro- 
bate proceedings,  and  is  not  an  independent 
controversy  inter  paries,  O'Gallaghan  v. 
O'Brien,  101 

Suits  bj  assignees* 

7.  The  relief  sought  by  way  of  foreclo- 
sure of  certain  trust  deeds  stamps  the  suit 
as  one  to  recover  the  contents  of  a  chose 
in  action,  which  can  only  be  maintained  in 
the  Federal  circuit  court  under  the  act  of 
August  13,  1888  (25  Stat,  at  L.  434,  chap. 
866,  U.  S.  Comp.  Stat.  1901,  p.  508),  S  1, 
where  the  assignor  could  have  sued  in  that 
court  if  no  assignment  had  been  made,  al- 
though the  bill  also  prays  for  a  cancelation 
of  a  release  of  the  trust  deeds  to  the  grant- 
or, as  in  fraud  of  the  rights  of  the  com- 
plainant, who  held  the  deeds  and  the  notes 
secured  thereby  as  collateral  security  for 
a  loan  to  the  trustee.    Kolze  v.  Hoadley,  377 

8.  A  New  York  corporation  may  bring 
suit  in  a  Federal  circuit  court  on  the  notes 
of  an  Illinois  corporation,  although  the 
treasurer  of  the  latter  corporation,  to  whose 
order  the  notes  were  made  payable,  a  ad  by 
whom  they  were,  before  delivery,  indorsed 
to  the  New  York  corporation^  which  loaned 
the  money 'for  which  they  were  given,  may 
be  a  citizen  of  Illinois.     Blair  v.  Chicago, 
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9.  A  case  arising  under  the  Constitut  on 
of  the  United  States,  of  which  a  Federal  cir- 
cuit court  has  original  jurisdiction  with- 
out regard  to  the  citizenship  of  the  parties, 
is  made  by  a  bill  filed  by  a  water  oompaoy 
to  restrain  the  mimicipal  construction  of  a 
waterworks  system  on  the  ground  that  it 
had  a  contract  with  the  municipal itv,  giv- 
ing it  exclusive  privileges,  the  obligatioBS 
of  which,  it  insists,  would  be  impaired  bf 
the  establishment  of  municipal  waterworks, 
under  the  authority  of  subsequent  legisla- 
tion.    Knoxville  Water  Co.  v.  Knoxville,  353 

10.  A  case  arising  under  the  laws  of  the 
United  States,  of  which  a  Federal  circuit 
court  has  jurisdiction  without  reference  to 
diversity  of  citizenship,  is  presented  by  a 
bill  filed  by  the  holder  of  a  non-negotiable 
note,  given  by  a  national  bank  which  after- 
wards went  into  voluntary  liquidation,  to 
exact  in  behalf  of  himself  and  all  other 
creditors  of  the  bank  the  stockholder's  lia- 
bility imposed  by  U.  S.  Rev.  Stat,  i  5151. 
U.  S.  Comp.  Stat  1901,  p.  3465,  which  un- 
der the  act  of  June  30,  1876  (19  Stat  at 
L.  63,  chap.  156,  U.  S.  Comp.  Stat  1901, 
p.  3509),  S  2,  may  be  enforced  by  a  bill 
in  the  nature  of  a  creditors'  bill  when- 
ever the  bank  has  availed  itself  of  the  pro- 
visions of  $  5220  (U.  S.  Comp.  Stat  1901, 
p.  3503),  for  voluntary  liquidation.  Wy- 
man  v.  Wallace,  .  738 
Frenzer  v.  Wallace^                                    742 

11.  Allegations  in  a  bill  to  quiet  title, 
framed  under  OaL  Code  Civ.  Proc  i  738, 
that  defendant's  adverse  daims  are  based 
upon  an  erroneous  construction  of  the 
treaty  of  Guadalupe  Hidalgo  and  the  act 
of  March  3,  1851  (9  Stat  at  L.  631,  chjp. 
41),  and  upon  certain  enumerated  acts  of 
the  California  legislature,  and  ordinances 
and  charters  of  the  city  of  Los  Angeles, 
adopted  and  approved  in  pursuance  of  such 
construction,  do  not  present  a  case  arising 
under  the  Federal  Constitution,  law^,  or 
treaties,  of  which  a  Federal  circuit  court 
has  jurisdiction  without  diversity  of  citi- 
zenship.    Devine  v.  Los  Angeles,  1046 

12.  A  case  arising  under  the  Federal  Can- 
stitution  and  laws,  of  which  a  Federal  cir- 
cuit court  has  jurisdiction  without  di\er 
sity  of  citizenship,  is  not  presented  by  a 
bill  which  asserts  the  invalidity,  under  the 
Federal  Constitution,  of  certain  statutes 
and  ordinances  alleged  to  constitute  a  cloud 
on  title,  which  the  bill  seeks  to  remove.    Id. 

13.  Averments  that  patentees  from  the 
United  States,  whose  titles  were  derired 
from  Spain  and  Mexico  by  virtue  of  granti 
to  their  predecessors  from  those  countries, 
which  were  confirmed  by  the  board  of  land 
commissioners,    acting    under    the    act    ol 
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arch  3,  1851  (9  Stat,  at  L.  631,  chap.  41), 
are  deprived  of  their  property  without 
le  process  of  law,  and  allegations  that 
eir  contract  obligations  were  impaired, 
'  certain  enumerated  California  statutes 
id  charters  of  the  city  of  Los  Angeles, 
hich  conferred  upon  the  city  only  such 
ghts  in  respect  to  the  waters  of  a  river 
\  may  have  been  vested  in  the  state,  af- 
•rd  no  proper  basis  for  the  jurisdiction 
;  the  Federal  circuit  court,  as  of  a  case 
rising  under  the  Federal  Constitution.    Id. 

14.  The  petition  in  an  action  of  ejeot- 
lent  does  not  present  a  case  arising  un- 
sr  the  laws  of  the  United  States  of  which 

Federal  circuit  court  has  jurisdiction  with- 
at  diversity  of  citizenship  because  it  states 
lat  there  is  a  dispute  between  the  parties 
ver  the  construction  of  the  patent  from 
be  United  States  and  several  acts  of  Con- 
ress  set  out  as  the  source  of  plaintiff's 
itle,  where  its  averments  show  that  the 
eal  controversy  is  over  the  claim  of  plain- 
iff  that  he  is  entitled  to  the  land  formed 
y  accretion  since  the  patent  was  issued, 
.nd  after  the  statutes  were  passed.  Joy  v. 
)t.  Louis,  776 

15.  The  nature  and  extent  of  the  ripa- 
ian  rights  and  the  rights  in  percolating 
vaters  of  certain  patentees  from  the  Unit- 
(d  States  whose  titles  were  derived  from 
^pain  and  Mexico  by  virtue  of  grants  to 
;heir  predecessors  from  those  countries, 
vhich  were  confirmed  by  the  board  of  land 
commissioners,  acting  imder  the  act  of 
Viarch  3,  1851  (9  Stat,  at  L.  631,  chap. 
11),  are  not  Federal  questions  which  will 
tustain  the  jurisdiction  of  a  Federal  cir- 
niit  court,  but  are  questions  of  state  or 
general  law.    Devine  v.  Los  Angeles,     1046 

16.  A  suit  to  enjoin  the  diversion  or  in- 
^nded  diversion  by  a  municipality  of  cer- 
tain fimds  which,  under  legislative  sanc- 
tion, it  had  collected  from  taxpayers  for 
El  specific  public  object,  but  which  were  not 
applied  to  that  object,  on  the  theory  that 
such  failure  of  duty  on  the  part  of  the 
municipality  may  ultimately  cause  increased 
taxation,  and  thereby  deprive  the  taxpayers 
of  their  property  without  the  due  process 
of  law  guaranteed  by  U.  S.  Const.,  14th 
Amend.,  if  the  full  amount  originally  in- 
tended to  be  applied  to  the  particular  ob- 
ject named  by  the  legislature  is  to  be  col- 
lected,— is  not  one  arising  under  the  Con- 
stitution of  the  United  States,  of  which  a 
Federal  circuit  court  has  original  juris- 
diction without  regard  to  the  citizenship 
of  tne  parties.  Owensboro  Waterworks  Co. 
V.  Owensboro,  361 

17.  The  claim  that  grazing  cattle  owned 
by  a  Jesuit  society  are  exempt  from  state 
taxation,  based  either  upon  the  theory  that. 


because  the  income  of  the  society  was  de- 
voted to  the  charitable  work  of  improving 
and  educating  the  Indians  on  the  Flathead 
reservation,  in  Montana,  the  entire  benefi- 
cial use  or  ownership  of  the  property  taxed 
was  in  tribal  Indians,  or  upon  the  ground 
that  the  Federal  government,  by  permitting 
and  approving  the  work  of  the  society,  and 
by  aiding  it  from  time  to  time  by  making 
appropriations  in  its  behalf,  had  constituted 
it  one  of  the  agencies  to  carry  out  its  ob- 
ligation to  the  Indians, — is  too  clearly  lack- 
ing in  merit  to  confer  jurisdiction  on  a 
Federal  circuit  court.  Montana  Catholic 
Missions  v.  Missoula  Coimty,  398 

18.  The  contention  that  a  state  court,  in 
admitting  a  nuncupative  will  to  probate 
without  giving  the  statutory  notice  to  the 
next  of  kin,  violated  the  due  process  of  law 
clause  of  the  14th  Amendment  to  the  Con- 
stitution of  thQ  United  States,  is  too  lack- 
ing in  merit  to  afford  a  basis  for  the  juris- 
diction of  a  Federal  circuit  court  of  a  suit 
to  set  aside  the  probate,  even  assuming 
that  such  notice  is  essential  to  the  pre- 
liminary probate,  where  the  bill  proceeds 
on  tne  theory,  which  finds  support  in  the 
law  of  the  state,  that,  despite  the  mere  pre- 
liminary admission  to  probate,  there  re- 
mained alright  to  assail  the  existence  of 
the  will  and  its  probate,  which  was  not 
lost  by  the  failure  to  give  notice.  O'Cal- 
laghan  v.  O'Brien,  101 

19.  The  assertion  that,  because  real  es- 
tate cannot  be  devised  by  a  nimcupative 
will,  the  attempt  of  a  probate  court  to  ex- 
ert authority  over  property  of  that  char- 
acter by  admitting  such  a  will  to  probate 
deprived  the  heirs  of  such  property  with- 
out due  process  of  law,  cannot  give  a  Fed- 
eral circuit  court  jurisdiction  to  pass  upon 
the  construction  and  effect  of  such  will, 
where  this  question  is  wholly  subordinate 
to  the  determination  of  another  question, 
of  wnich  that  court  nad  no  jurisdiction, 
such  as  the  nonexistence  of  the  will  and 
the  consequent  invalidity  of  its  probate.  Id. 

Ancillary    jnrisdiotion. 

Certiorari  as  Ancillary  to  Writ  of  Habeas 

Corpus,  see  Appeal  Ain>  Ebbob,  45. 
See  also  supra,  6. 

20.  Receivers  in  possession  of  street  rail- 
way property  under  a  decree  of  a  Federal 
circuit  court  may,  with  the  authority  of 
that  court,  maintain  an  ancillary  bill  to 
remove  a  cloud  cast  upon  the  title  to  such 
property  by  the  claim  of  the  municipality 
that  the  rights  and  franchises  oi  the  street 
railway  companies  would  expire  on  a  speci- 
fied ''date,  and  by  its  asserted  purpose  to 
resume  possession  of  the  streets  on  that 
date,  and  to  resort   to  all  legal   means  to 
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protect  its  rights  against  what  it  deemed 
the  unfounded  claims  of  the  railway  com- 
panies as  to  the  duration  of  their  franchises. 
Blair  v.  Chicago,  801 

21.  Ancillary  relief  in  a  Federal  circuit 
court  by  way  of  injunction,  in  aid  of  a 
decree  in  a  suit  over  the  validity  of  state 
taxation,  in  which  jurisdiction  as  to  the 
state  and  its  officers  had  been  acquired  as 
the  result  of  the  voluntary  action  of  the 
state  in  submitting  its  rijo^hts  to  judicial 
determination,  is  not  forbidden  either  by 
U.  S.  Const.,  11th  Amend.,  as  a  suit  against 
a  state,  or  by  U.  8.  Rev.  Stat.  §  720,  U. 
S.  Comp.  Stat.  1901,  p.  581,  forbidding  the 
granting  of  the  writ  by  any  court  of  the 
United  States  to  stay  proceedings  in  any 
state  court,  except  in  bankruptcy  proceed- 
ings. Qunter  v.  Atlantic  Coast  Line  R. 
Co.  477 

Amount  in   dispnte. 

22.  A  controversy  between  a  state  cor- 
poration commission  and  a  railway  com- 
pany, which  involves  not  only  the  right  to 
enforce  against  the  railway  company  the 
payment  of  statutory  penalties  in  excess 
of  $2,000^  but  also  the  right  of  that  com- 
pany to  carry  on  interstate  commerce  in 
the  state  without  being  subject  to  orders 
and  directions  of  the  corporation  commis- 
sion, which  so  directly  burdened  sucn  com- 
merce as  to  amount  to  a  regulation  there- 
of, which  right  is  alleged  in  the  bill  to  be 
of  the  necessary  jurisdictional  value,  such 
allegation  being  supported  by  testimony,  and 
found  to  be  the  fact,  is  within  the  juris- 
diction of  a  Federal  circuit  court,  although 
a  dispute  of  some  $146  demurrage  may 
have  been  the  origin  of  the  litigation.  Mc- 
Neill V.  Southern  R.  Co.  1142 

ConelnsiTeness  of  departB&ental  de- 
elaions. 

23.  The  courts  cannot  interfere  with  the 
allotment  and  patenting  by  the  Land  De- 
partment of  swamp  lands  within  the  limits 
of  an  Indian  reservation,  while  the  legal 
titlt  is  still  in  the  Federal  government. 
Oregon  v.  Hitchcock,  935 

24.  Rulings  of  the  Land  Department  as 
to  the  tract  covered  by  a  lode  mining  claim 
are  as  free  from  collateral  attack  where 
final  entry  has  been  made  as  though  patent 
had  issued.    Brown  v.  Gurney,  717 

25.  Perjury  on  a  hearing  before  the  Land 
Department  of  a  contest  over  an  entry  un- 
der the  homestead  laws  is  not  ground  for 
equitable  relief  against  the  decision  of  the 
Department.     Estes  v.  Timmons,  241 

Following  deoislon  ot  state  eonrta. 

Conclusiveness  of  Decisions  of  State  Courts 
on  Writ  of  Error  from  Supreme  Court 
of  United  State^  see  Appeal  Ain> 
Ebbob,  4&-66. 

1208 


26.  The  decision  of  the  highest  stttt 
court  that  a  state  statute  which  is  claimed 
to  create  a  contract  is  valid  will  be  followed 
by  the  Supreme  Court  of  the  United  Stats 
in  determining  whether  any  contract  obli- 
gations have  been  impaired  by  subse-joeat 
legislation.  Powers  v.  Detroit,  G.  H.  i 
M.  R.  Co.  <160 

27.  A  decree  of  a  Federal  circuit  cv)urt 
in  a  suit  involving  rights  protected  by  tl^e 
Constitution  of  the  United  States  mu^t  be 
given,  in  t^e  Federal  oourts,  the  force  and 
effect  to  which  it  is  entitled  under  tac 
principles  of  rea  fudioata  as  settled  by  the 
Supreme  Court  of  the  United  Sutei$,  al- 
though they  may  differ  from  the  doctrine 
announced  by  the  oourts  of  the  state  in 
which  the  circuit  court  was  sitting.  Gon- 
ter  V.  Atlantic  Coast  Line  R.  Co.  477 

Confomilty    to   local   procednre. 

28.  The  district  court  of  Porto  Rico,  whca 
exercising  the  jurisdiction  of  a  circuit  court, 
conferred  by  the  act  of  April  12,  1900  (31 
Stat,  at  L.  77,  chap.  191),  i  34,  most  oon- 
form  to  the  local  practice  for  the  issuing 
of  attachments,  and  tbe  recovery  of  dam- 
ages when  wrongfully  issued.  Perei  v.  Fer- 
nandez, 942 

29.  Damages  for  a  wrongful  attachment 
may,  in  view  of  the  provision  of  the  set  of 
AprU  12,  1900  (31  SUt  at  L.  77,  chap. 
191),  I  8,  continuing  local  laws  in  fores 
in  Porto  Rico,  be  assessed  in  the  spedal 
proceeding  provided  by  Porto  Rieo  Cods 
Civ.  Proc.  arts.  1409-1415,  where  attaeh> 
ments  have  wrongfully  been  issued  and  fi^ 
cated  for  any  cause.  Id. 

COVERTURE. 

Effect  of,  on  Liability  of  Stodcholdsr 
in  National  Bank,  see  Eunu,  L 

CREDITORS. 

Lien  of  Attaching  Creditors  of  Baik- 
nipt,  see  Bankbuptot,  4. 

CREDITORS'  BUX. 

Multifariousness  in,  aee  PiBAonro,  L 

No  judgment  at  law  on  a  note  given  If 
a  national  bank  is  prerequisite  to  a  suit 
by  the  holder,  one  object  of  which  is  ts 
subject  to  the  satisfaction  of  the  debt  ob- 
tain property  conveyed  to  the  trustee  ss 
security  therefor.  Wymaii  v.  Wallace,  7SS 
Frenzer  v.  Wallace,  74S 

CRDCIHAI.    LAW. 

Review  of  Facts  on  Appeal,  see  Amu 

AND  Erbob,  66. 
Harmless  Error,  see  Appeal  a5p  El* 

BOB»  68,  69.  71. 
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Necessity  of  Exception  to  Sustain  In- 
quiry on  Appeal  into  Question  of 
Jurisdiction  Below,  see  Appeal  and 
Ebbob,  42. 

Appellate  Jurisdiction  of  Supreme 
Ck)urt  of  Philippine  Islands,  see 
Appeal  and  Ebbob,  64,  73. 

Of  Court  of  Claims,  see  Claims,  3. 

Equitable  Jurisdiction,   see  EQurrr. 

To  Garnish  Debt  Due  Nonresident^  see 
Gabnishment. 

Probibitidn  to  Restrain  Excess  of^  see 
Pbohibition. 

8ee  also  Coubts. 

rURISDICTIOHAIi    AMOUNT. 

As  Controlling  Appellate  Jurisdiction, 
see  Appeal  and  Ebbob,  0,  14,  15. 

As  Controlling  Original  Jurisdiction, 
see  Appeal  Ain>  Ebbob,  22. 

Aa  Sustaining  Appeal  to  Supreme  Court 
from  Judgment  of  Supreme  Court 
of  Philippine  Islands,  see  Appeal 
AND  Ebbob,  17. 

Necessity  of  Jury  Trial  to  Validity  of 
Judgment,  see  Constitutional 
Law,  28. 

Excluding  Persons  from  Jury  Service  as 
Affording  Due  Process  of  Law,  see 
Constitutional  Law,  33. 

Discrimination  in  Selection  of  Jurors, 
see  Constitutional  Law,  46,  48. 

Negligence  of  Street  Railway  motorman 
as  Question  for  Jury,  see  Tbial,  2. 

1.  The  ascertainment  of  the  damages  in 
the  special  proceeding  provided  by  Porto 
EUco  Code  Civ.  Proc.  arts.  1409-1415,  where 
in  attachment  has  wrongfully  been  issued, 
loes  not  encroach  upon  the  right  to  a  jury 
trial,  secured  by  the  Federal  Constitution, 
— conceding  that  such  guaranty  is  appli- 
cable and  in  force  in  Porto  Rico.  Perez  v. 
Fernandez,  042 

2.  The  general  provisions  for  a  jury  trial 
as  to  issues  of  fact  in  the  Federal  circuit 
courts,  contained  in  U.  S.  Rev.  Stat.  S  648, 
U.  S.  Comp.  Stat.  1001,  p.  525,  do  not,  in 
view  of  the  act  of  April  12,  1900  (31  Stat, 
at  L.  77,  chap.  101),  §  8,  continuing  local 
laws  in  force  in  Porto  Rico,  prevent  the 
district  court  for  the  district  of  Porto  Rico, 
wnen  exercising,  under  S  34  of  that  act,  the 
jurisdiction  of  a  circuit  court,  from  enfor- 
cing the  express  provisions  of  Porto  Rico 
Code  Civ.  Proc.  arts.  1409-1415,  for  the  re- 
covery and  assessment  of  damages  for  wrong- 
ful attachment.  Id. 

3.  The  conditional  or  qualified  right  of 
challenge  on  behalf  of  the  Federal  govern- 
ment in  a  criminal  case,  which  has  the  ef- 
fect of  setting  aside  a  juror  until  the  panel 


is  exhausted,  without  assigning  any  cause, 
still  exists  in  those  states  where  such  prac- 
tice obtains,  notwithstanding  the  enact- 
ment of  the  acts  of  March  3,  1865  ( 13  Stat 
at  L.  500,  chap.  86),  and  June  8,  1872  (17 
Stat,  at  L.  282,  chap.  333),  giving  per- 
emptory challenges  to  the  government,  if 
such  practice  has,  conformably  to  the  act 
of  July  20,  1840  (5  Stat,  at  L.  394,  chap. 
47,  U.  S.  Rev.  Stat  §  800,  U.  S.  Comp.  Stat 
1901,  p.  623),  been  adopted  by  a  court  rule 
in  the  Federal  courts.  Sawyer  v.  United 
States,  072 

4.  There  has  been  no  unreasonable  exer- 
cise of  the  conditional  or  qualified  right  of 
challenge  on  behalf  of  the  Federal  govern- 
ment in  a  criminal  case,  which  has  the  ef- 
fect of  setting  aside  a  juror  imtil  the  panel 
is  exhausted,  without  assigning  cause,  where 
neither  the  government  nor  the  defendants 
had  exhausted  all  their  peremptory  chal- 
lenges when  the  jury  was  obtained.         Id. 

IiAND  DEPARTMENT. 

Conclusion  of  Decision  of,  see  Coubts^ 
23-25. 

IiANDIiOBD  AKB  TENANT. 

Corporate   Power  to  Make  or  Accept 
Leases  of  Street  Railway  Property, 

see  COBPOBATIONB,  6. 

LAW. 

Lack  of  Adequate  Remedy  as  Ground 

for     Equitable     Jurisdiction,     see 

Equity,  6-8. 
Lack  of  Adequate  Remedy  as  Qround 

for    Injunction,    see    Injxtnotion, 

1,2. 

LEGISLATURE. 

Validity  of  Legislation  in  (General,  see 

Constitutional  Law;  Statutes. 
Delegation    of    L^islative  Power,  see 

CONSTITUTIONAI.  LaW,  4. 


Acceptance  ot  Offer  by  Letter,  see  Coif- 

TBACTS,  1. 


See  Admiralty. 

LICENSE. 

State  Tax  on  Sale  of  Intoxicatinf 
Liquors  on  Board  Interstate  Ctc^ 
rier,  see  Commeboe,  6. 

Federal  License  Tax  on  State  Di^ 
pensers  of  Intoxicating  Liquors,  see 
Constitutional  Law,  1 ;  Internal 
Revenue,  1. 

Due  Process  of  Law  in  Licensing  Milk 
Business,  see  Constitutional  Law, 
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Dams— Drains  and  Sbwbrs. 


by  the  collector  to  be  returned,  and  not 
merely  the  actual  damages  sustained  by 
the  United  States  by  reason  of  its  nonre- 
turn, is  the  measure  of  recovery  for  the 
breach  of  the  obligation  incurred  in  a  re- 
delivery bond  taken  by  the  collector  under 
the  authority  of  U.  S.  Rev.  Stat.  §  2899, 
to  return  any  required  package  unopened, 
or  to  pay  double  its  value  as  a  condition 
of  being  discharged  from  ^the  full  penalty 
of  the  bond.     United  States  v.  Dieckerhoff, 

1041 

3.  The  enforcement  of  the  penalty  pre- 
scribed in  a  redelivery  bond  taken  by  a  col- 
lector under  the  authority  of  U.  S.  Rev. 
Stat.  §  2899;  for  the  nonreturn  unopened 
of  any  required  package  of  an  invoice  of 
imported  merchandise,  is  not  precluded  by 
the  provision  of  $  961  (U.  S.  Omp.  Stat. 
1901,  p.  099),  that  in  suits  to  recover  the 
forfeiture  annexed  to  a  bond  or  other  spe- 
cialty, where  tlfe  forfeiture,  breach,  or  non- 
performance appears  by  default  or  confes- 
sion of  the  defendant,  or  upon  demurrer, 
the  court  shall  render  judgment  for  the 
plaintiff  for  so  much  as  is  due  according 
to  equity.  Id. 

DAMS. 

Across  Navigable  Stream,  see  Constitu- 
tional Law,  13,  56;  Watebs,  1. 

Ck>n6equential  Damages,  see  PUBUO 
Impbovementb. 

DEBTOR  AND  CREDITOR. 

Jurisdiction  to  Qamish  Debt  Due  to 
Nonresident,  see  Qabnishmknt. 

DECI.ARATION. 

Traverse  of  Amended  Declaration,  see 
PLEAome,  2. 


Effect  of  Recital  of  Foreclosure  Decree 
on  Title  Conveyed  by  Trustee's 
Deed,  see  Tbusts,  2. 

1.  The  vagueness  of  the  descriptive  lan- 
guage in  a  deed  when  considered  alone  is 
not  material  if,  when  taken  in  connection 
with  the  plats  to  which  it  refers,  it  is  suffi- 
ciently certain  to  identify  the  land.  Ches- 
apeake Beach  R.  Co.  v.  Washington,  P.  & 
C.  R.  Co.  176 

2.  A  conveyance  by  a  disseisee  is  valid  in 
the  District  of  Columbia.  Id. 

DEIiEGATION  OF  POWER. 

See  Constitutional  Law,  4. 

DEPARTMENTS. 

Conclusiveness  of  Departmental  De- 
cisions, see  CoUBTS,  23-26. 

Separation     of,     see     Conbtitutional 
Law,  6. 
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DEPORTATION. 

Of  Alien   Immigrants,  see  Auebal 

DEPOSITIONS. 

Solicitor's  Fees  for,  see  Coexs,  S. 

DISCOVERY. 

Necessity  for,  in  Equity,  see  Equttt,  1 

DISQUALIFICATION. 

Of  Judge  for  Interest,  see  Judges,  1. 
Of  United   States   Senjttor  for  Crimi^ 
see  Officebs. 

DISSEISIN. 

Conveyance  by  Lessee,  see  Deeds,  2. 

Statute  Making  Overt  Acts  of  Owner- 
ship a  Disseisin  as  Affording  Dos 
Process  of  Law,  see  CoNsnnmoB- 
AL  Law,  19,  20. 

DISTRICT  COURTS. 

Appeals  to  Supreme  Court,  see  Appeal 

AND  Ebbob,  13. 
Jurisdiction  of   Claim  against  Unitsd 

States,  see  Claims,  4,  6. 
Jurisdiction  of,  see  Coubts. 

DISTRICT  OF  COLUMBIA. 

Compensation  to  Judges  of  Sopnas 
Court  of,  see  Judges,  2,  S. 

DIVORCE. 

Beview  in  Supreme  Court  of  Decree 
of  Supreme  Court  of  PhilippiBS 
Islands  in  Divorce  Proceeding,  set 
Appeal  and  Ebbob,  17. 

Review  of  Facts  on  Appeal  in  Divcies 
Proceeding,  see  Appeal  and  Ebbo^ 
64,  66. 

Sufficiency  of  Evidence  to  EsUbliik 
*  Adultery,  see  Etidenge,  8. 

Enforcement  of  Divorce  Decree  k 
Other  State,  see  Judgment,  k, 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  4-6. 

DRAINS  AND  SEWERS. 

Constructing  Dam  Across  Nsvigible 
Stream,  see  Constitutional  Law, 
13,  66. 

Requiring  Railroad  Company  to  Pif 
Cost  of  Removing  and  Rebuildiaf 
Bridge  and  Culvert,  see  Co5STm- 
TiONAL  Law,  15,  16,  40. 

Mandatory  Injunction  to  Compel  Got* 
struction  of  Sewer,  see  IWJCKO- 
TION,  6. 

Injunctive  Relief  against  Drsinsgv  sf 
Sewage  into  Water  Courte,  ••• 
State,  1. 

109,  sea  201,  SOS  v.  •* 


Due  Process  of  Law— Equal  Protection  op  the  LAwa 


JTE  PROCESS  OF  I«AW. 

See  Constitutional  Law,  1-39,  51,  52. 


IDamages  in  Action  on  Redelivery  Bond, 

see  Damages,  2,  3. 
Liability    of    Federal    Government    for 

Salvage  on,  see  Salvaqb. 

1.  Carbon  sticks  which  must  undergo  a 
igbt  process  of  manufacture  to  be  fit  for 
se  in  electric  lamps,  not  being  dutiable 
nder  the  tariff  act  of  July  24,  1897  (30 
tat.  at  L.  156,  205,  chap.  11,  U.  S.  Comp. 
tat.  1901,  p.  1633),  H  98,  as  "carbons 
>r  electric  lighting,"  because  unfinished, 
or  under  H  97,  as  articles  composed  of  car- 
on,  not  specially  provided  for,  decorated 
r  undecorated,  because  not  susceptible  of 
fecoration,  are  dutiable  under  the  simili- 
iide  clause  of  §  7  (U.  S.  CJomp.  Stat.  1901, 
.  1693),  at  the  rate  levied  by  H  98  on  the 
nished  product.  United  States  v.  Down- 
Qg,  786 

2.  The  collection  of  duties  on  imports 
o  Manila,  which  was  not  authorized  by 
he  President's  order  of  July  12,  1898,  after 
he  exchange  of  ratifications  .of  the  treaty 
•f  peace  with  Spain,  was  not  ratified  by  the 
ct  of  July  1,  1902  (32  Stat,  at  L.  691,  692, 
hap.  1369,  U.  S.  Comp.  Stat.  Supp.  1905, 
>.  391),  §  2,  ratifying  such  order  and  the 
iction  of  *the  authorities  of  the  government 
»f  the  Philippine  Islands  taken  in  accord- 
ince  with  its  provisions.  Lincoln  v.  United 
States,  1117 

3.  4.  Imports  from  Cuba  were  not  entitled, 
mder  the  treaty  of  December  11,  1902  (33 
Stat  at  L.  2136),  to  the  20  per  cent  re- 
iuction  from  the  duties  imposed  by  the 
tariflf  act  of  July  24,  1897  (30  Stat  at  L. 
151,  chap.  11,  U.  S.  Comp.  Stat.  1901,  p. 
1626),  until  December  27,  1903,— the  date 
proclaimed  by  the  President  of  the  United 
States  and  the  President  of  the  Cuban  Re- 
public for  the  commencement  of  the  opera- 
tion of  the  treaty.  •Franklin  Sugar  Ref. 
Co.  v.  United  States,  1153 
United  States  ▼.  American  Sugar  Ref.  Co. 

1149 

5.  Merchandise  on  which  the  duties  have 
been  paid,  and  for  the  removal  of  which 
permits  have  been  issued,  which  have  been 
delivered  to  the  storekeeper,  is  withdrawn 
from  bonded  warehouses  for  consumption, 
within  the  meaning  of  the  customs  admin- 
istrative act  of  June  10,  1890  (26  Stat,  at 
L.  140,  chap.  407),  §  20,  as  amended  by  the 
act  of  December  15,  1902  (32  Stat,  at  L. 
753,  chap.  1,  U.  S.  Comp.  Stat.  Supp.  1905, 
p.  420),  subjecting  merchandise  so  with- 
drawn to  the  duties  prescribed  by  law  at 
the  time  of  the  withdrawal.  Franklin  Sug- 
ar Kei.  Co.  T.  United  States,  1163  ' 


6.  Imported  merchandise  is,  by  the  ex- 
press terms  of  the  customs  administrative 
act  of  June  10,  1890  (2l>  Stat,  at  L.  140, 
chap.  407),  §  20,  as  amended  by  the  act 
of  December  15,  1902  (32  Stat  at  L.  753, 
chap.  1),  subjected  to  the  rate  of  duty  in 
force  at  the  time  of  its  withdrawal  from 
a  bonded  warehouse  for  consumption,  and 
not  to  the  rate  of  duty  in  force  at  the 
time  of  the  liquidation.  Id. 

• 

7.  The  authority  of  the  collector,  under 
U.  S.  Rev.  Stat  §  2899,  U.  S.  Comp.  Stat 
1901,  p.  1921,  to  require  a  bond  from  an 
importer  for  double  the  value  of  the  mer- 
chandise imported,  to  be  forfeited  for  the 
nonreturn  unopened  of  any  package  of  the 
invoice  upon  demand,  includes  the  rigftt 
to  take  a  less  stringent  undertaking,  such 
as  a  bond  which  provides  for  the  return 
of  any  required  package  unopened  or  the 
payment  of  double  its  value  as  a  condition 
of  being  discharged  from  the  full  penalty 
of  the  bond.    United  States  v.  Dieckerhoff, 

1041 

EASEMENTS. 

When  Covered  by  Mortgage,  see  MoB^ 
GAGE,    1. 

EJECTMENT. 

Presumption  of  Continued  Possession 
of  Railway  Roadbed,  see  Evidencx, 
1. 

1.  The  plaintiff  in  ejectment  must  recov- 
er upon  the  strength  of  his  own  title.    Mc- 

Guire  ▼.  Blount,  125 

2.  A  defendant  in  ejectment  who  is  not 
a  mere  trespasser  or  interloper  may  show 
an  outstanding  and  subsisting  title  in  a 
stranger,  to  defeat  the  plaintiff's  right  of 
recovery.  Id. 

EIiEOTBICITT. 

Liability  for  Death  from  Electric  Shook, 
see  Master  and  Sebyant,'  3,  4. 

EMINENT  DOMAIN. 

Taking  Private  Property  without  Com- 
pensation as  Denying  Due  Process 
of  Law,  see  Constitutional  Law, 
12-17. 

Right  of  Way  for  Aerial  Bucket  Line 
as  Public  Use,  see  Constitution- 
al Law,  18. 

Adequacy  of  Compensation  for  Flowage 
of  Upper  Lands,  see  Constitution- 
al Law,  10,  11. 

Consequential  Damages,  see  Publio  lie- 
provements. 

EQUAI.   PROTECTION   OF   THE 
UkWS. 

See  Constitutional  Law,  40-52. 
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EZECUTOB8     AND     APimflSTBA* 
TOB8. 

Eatable  Jurisdiction  of  Suit  agiuiiflt, 
see  AooonHnNGy  5. 

EXEMPTIOK. 

Oontract  Exemption  from  Taxation,  see 

CoNSTiTunoNAi.  Law,  67,  68.. 
From  Taxation,  see  Coubts,  17. 
From  Franchise  Tax,  see  Taxes,  6. 

FEBEBAI.  COURTS. 

Habeas  Corpus  in,  see  Habbah  Cobpus. 
See  also  Coubts. 

IXDERAI.  QUESTION. 

As  Sustaining  Direct  Appeal  from  Cir- 
cuit Court  to  Supreme  Court,  see 
Apfbai.  Ain>  Ebbob,  II. 

Sustaining  Writ  of  Error  from  Supreme 
Court  to  District  Court  of  Porto 
Rico,  see  Affkai.  Ain>  Ebbob,  13. 

As  Sustaining  Review  in  Supreme 
Court  of  Judgment  of  Supreme 
Court  of  Porto  Rico,  see  Appeal 
AHD  Ebbob,  16. 

As  Sustaining  Appellate  Jurisdiction  of 
Supreme  Court  of  United  States 
over  State  Court,  see  Appeal  and 
Ebbc»,  n.  b. 

As  Ground  for  Original  Jurisdiction, 
see  COCTTS,  0-18. 

As  Ground  for  Removal  of  Cause,  see 
Removal  of  Causes,  2. 


See  Costs. 

IT8HEBIE8. 

Reservation  of  Public  Lands  for  Fisb 
Culture   Station,   see   Publio  lie- 

PB0VE1CENT8,   2,   8. 

The  grantees  of  land  under  a  patent  from 
the  King  of  Hawaii,  following  an  award 
of  the  Land  Commission,  are  entitled  to  a 
fishery  right  in  the  adjoining  sea  which  they 
and  their  predecessors  in  title  had  enjoyed 
from  time  immemorial,  although  the  fishery 
is  not  described  in  the  royal  patent,  and 
title  thereto  was  not  established  before  the 
Land  Commission.    Carter  v.  Hawaii,      470 

FOOD. 

Due  Process  of  Law  in  Licensing  Milk 

Business,  see  Constitutional  Law, 

24. 
Discrimination  in  Regulation  of  Milk 

Business  see  Constitutional  Law, 

43,  44. 

FORECIiOSVBJB. 

Of  Mortgage,  see  Mobtqaob,  2-4. 
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FOREIGN  COBPORAnOHa. 

See  Cobfobations,  7. 

FORMER  JEOPARDT. 

See  Cbiminal  Law,  4,  5. 


Validity  of  Franchise  Tax, 

TunoNAL  Law,  31,  32. 
Municipal  Power  to  Grant, 

iPAL  Cobfobations. 
Term  of  Street  Railway  Franchise,  sa* 

Stbext  Railways,  3-12. 
License  Fee  on  Street  Car  as  Exempt 

ing  from  Franchise  Tax,  see 

6. 


Due  Process  of  Law  in  Subjecting 
ises  to  Judgment  for  Money 
There  at  Play,  see  CoNif mu riumkfc 
Law,  26,  27. 


Due  Process  of  Law  in  Municipal  Dis> 
posal  of,  see  Constitutiohal  Law, 
22,  23. 

Giant  of  Exclusive  Btivilege  to  Dis- 
pose of,  see*  MuNioiPAi.  Cobpoba- 

TIONS,  4. 


:••><. 


GAR1II8] 

A  state  court  has  jurisdiction  to 
a  valid  judgment  in  garnishment  of  a  debt 
due  by  a  railway  company  doing  biiiiness 
in  the  state,  and  permanently  liable  there 
for  service  and  suit»  to  a  nonresident  wko 
was  served  by  such  publication  as  the  stat- 
utes of  th^  state  prescribe.  Louisville  4 
N.  R.  Co.  V.  Deer, 


GAS. 

Effect  of  Combination  to  Fix  Gas  Rates 
on  Right  to  Relief  against  Munici- 
pal Establishment  of  Confiseatocy 
Rates,  see  Contbacts,  8. 

GEORGETOWN  COIXEGE. 

Bequest  to,  see  Chabtties,  1,  S,  4. 

GRAHD  JURT. 

Excluding  Persons  from  Serviag  oa» 
as  Affording  Due  Process  of  Lsw, 
see  Constitutional  Law,  33. 

Discrimination  against  Negroes  is  8^ 
lection  of  Grand  Jurors,  see  Oov- 

STITUTIONAL  LaW,  46. 

1.  The  examination  of  witnesses  before 
a  grand  jury  need  not  be  preceded  hf  s 
presentment,  indictment,  or  other  forasl 
charge.    Hale  v.  Uenkel,  CSS 

2.  In  summoning  witnesses  before  a  |ns4 
jury  it  is  sufficient  to  apprise  then  of  tW 

199.  800«  801.  t08  V.  i^ 
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Hiinnless  Error  in  Admitting,  see  Ap- 
peal AND  Ebbob,  70. 

Infl&renoe    of    Negligence    from    Lack     of 
Contributory  Negligence,  see  Mas- 

TEB    AND    SeBVANT,    3. 

1.  Possession  of  a  railway  roadbed  will 
be  presumed,  in  ejectment,  to  have  followed 
the  title  until  the  dispossession  by  defend- 
ant took  place,  where  the  railvray  tracks 
were  on  the  land,  and  the  plaintiff  rail- 
way  company  claimed  under  a  series  of 
deeds  purporting  to  convey  the  property. 
Chesapeake  Beach  R.  Co.  v.  Washington, 
P.  A  C.  R.  Go.  175 

Burden  of  proof. 

2.  The  burden  of  proving  that  a  vessel 
was  seaworthy  at  the  time  of  beginning  the 
voyage,  or  that  due  diligence  had  been 
used  to  make  her  so,  rests  upon  the  ship- 
owner claiming  the  benefit  of  the  exemp- 
tion provided  in  the  Harter  act  of  February 
13,  1893  (27  Stat,  at  L.  445,  chap.  105, 
U.  S.  Comp.  Stat  1901,  p.  2946),  $  3, 
against  errors  of  management  or  naviga- 
tion, whether  or  not  there  is  any  evidence 
to  the  contrary.  Wt  J.  McCahan  Sugar 
Bef.  Go.  T.  The  Wildcroft^  794 

3.  One  who  relies  upon  a  sale  of  shares 
of  stock  in  a  national  bank,  made  with 
knowledge  of  its  insolvency,  to  escape  his 
liability  as  a  shareholder  under  U.  S.  Rev. 
Stat.  §  5151,  for  the  debts  of  the  bank,  has 
the  burden  of  proving  that  the  vendee  was 
financially  responsible  to  the  extent  of  the 
assessment.    McDonald  v.  Dewey,  1128 

Doonmentary. 

Refusal  to  Produce,  see  Conivicpt. 

4.  Documents  which  show  the  probate  of 
a  will  in  proceedings  had  during  the  Span- 
ish control  of  Florida,  and  a  judicial  sale 
of  the  testator's  lands,  and  bear  upon  their 
face  every  evidence  of  age  and  authenticity, 
and  come  from  the  official  custody  of  the 
surveyor  general  of  the  United  States,  are 
admissible  in  evidence  as  ancient  docu- 
ments,— especially  where  the  proceedings 
have  been  given  express  or  tacit  recogni- 
tion in  subsequent  official  investigations  and 
conveyances.    McGuire  v.  Blount,  125 

5.  A  certified  copy  of  the  records  of  the 
General  Land  Office,  including  the  certifi- 
cate of  local  land  officers  that,  on  the  rec- 
ords of  their  office,  there  were  no  home- 
stead, pre-emption,  or  other  valid  claims 
to  certain  lands  within  the  place  limits  of 
the  grant  to  the  Atlantic  ft  Pacific  Railroad 
Company,  made  by  the  act  of  July  27,  1866 
(14  Stat,  at  L.  292,  chap.  278),  and  that 
the  land  had  not  been  returned  or  denomi- 
nated as  swamp  or  mineral  land, — is  com- 1 

U.  S.,  Book  50.  76 


petent  evidence,  under  U.  S.  Rev.  Stat. 
§  891,  U.  S.  Comp.  Stat.  1901,  p.  672,  on 
the  question  of  the  title  of  one  claiming 
as  grantee  from  the  railroad  company, 
Howard  v.  Perrin,  374 

6.  The  sworn  proof  of  a  claim  against 
a  bankrupt's  estate  is  prima  facie  evidence 
of  its  allegations,  although  objection  is 
made  under  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  560,  chap.  541,  U. 
S.  Comp.  Stat  1901,  p.  3418),  S  57,  to  its 
allowance.    Whitney  v.  Dresser,  584 

ReleTal&oy  and  aaateriality. 

7.  Evidence,  whether  documentary  or  oral, 
sought  to  be  elicited  from  witnesses  sum- 
moned in  an  action  brought  by  the  United 
States  to  enjoin  an  alleged  conspiracy  by 
manufacturers  of  paper  to  suppress  com- 
petition, in  violation  of  the  act  of  July. 2, 
1890  (26  Stat  at  L.  209,  chap.  647,  U.  S. 
Comp.  Stat.  1901,  p.  3200),  by  creating 
a  general  selling  and  distributing  agent, 
is  material,  where  it  would  tend  to  estab- 
lish the  manner  in  which  such  agent  ex- 
ecuted its  functions.  Nelson  v.  United 
States,  673 

Weight  and  s^iffioienoy. 

Review  of  Facts,  see  Appeal  aitd  Ebbob, 
.50-66. 

Sufficiency  of  Evidence  of  Probable  Cause 
Cause  in  Habeas  Corpus  Proceed- 
ing, see  HAincAfl  C;k>BPU8,  7. 

8.  The  evidence  is  sufficient  to  establish 
that  the  adultery  of  the  husband  was  'ac- 
companied by  public  scandal  and  disgrace 
of  the  wife,  as  is  required  by  the  Spanish 
laws  to  sustain  a  divorce,  by  testimony  that 
he  abandoned  his  wife,  excluded  her  from 
his  house,  and  formed  open  and  illicit  re- 
lations with  three  other  women,  who  bore 
him  a  family  of  children.  De  la  Rama  v. 
De  la  Rama,  765 

Varianoe. 

9.  There  is  no  such  variance  between  the 
allegations  of  a  bill  seeking  to  charge  with 
a  trust  certiUn  properly  in  the  hands  of  the 
executors  of  the  alleged  trustee,  and  evi- 
dence that  the  latter  had  turned  over  the 
major  portion,  of  the  property  to  one  who 
was  claimed  to  have  had  no  authority  to 
receive  it,  as  requires  the  dismissal  of  such 
ibill.    Darlington  v.  Turner,  992 


EXAMINATIOK. 

Of   Witness,    see   AppkaLi    69;    Wit- 
nesses, 1. 

EXCEPTIONS. 

See  Appeal  and  Ebbob,  V. 


See  Intebnal  Revenue. 
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Hacks— iNDiAKS. 


Ufa  habeas  corpus,  a  person  convicted  of 
murder  in  the  first  degree  in  a  state  court, 
OB  the  theory  that  that  court  lost  its  juris- 
diction  to  proceed  in  the  trial  because  it 
charged  the  jury,  in  accordance  with  the 
admission  of  counsel  for  the  accused,  that 
the  only  question  fbr  their  consiaeration 
was  the  degpree  of  murder  of  which  the  ac- 
cused was  guilty.    Valentina  ▼.  Mercer,    693 

13.  The  Federal  courts  have  no  jurisdic- 
tion to  release,  by  habeas  corpus,  a  person 
held  in  the  custody  of  the  state  authorities 
to  answer  for  a  contempt  in  refusing  to  ap- 
pear and  testify  before  a  legislative  inves- 
tigating conmiittee,  either  because  such  a 
commiUee  cannot  sit  in  vacation,  or  because 
the  subject  for  investigation  is  excluded 
from  the  jurisdiction  of  the  legislature  by 
the  provision  of  the  state  Constitution  for 
the  separation  of  legislative,  executive,  and 
judicial  powers,  since  no  question  imder 
the  Federal  Constitution  or  laws  is  involved. 
Carfer  v.  Coldwell,  488 

14.  Relief  by  habeas  corpus  is  properly 
refused  in  a  Federal  circuit  court  to  persons 
in  the  military  service  of  the  United  States, 
held  in  the  custody  of  state  authorities  to 
answer  to  a  charge  of  homicide  whicn  is 
asserted  by  them  to  have  been  committed  in 
the  discharge  of  their  duty,  under  the  Fed- 
eral Constitution  and  laws,  to  apprehend 
the  <ieoeased  for  a  larceny  of  property  from 
a  Federal  arsenal,  where  there  is  conflict- 
ing evidence  on  the  question  whether  or  not 
the  deceased  had  surrendered  before  the 
fatal  shot  was  fired.  United  States  ex  rel. 
Drury  v.  Lewis,  843 

State  interf eronoo  pendiiic  ti^ukl  Jnds- 
aient. 

15.  A  reprieve  by  the  governor  of  a  state, 
postponing,  until  a  fixed  date,  the  execution 
of  a  death  sentence,  evidently  granted  to 
permit  the  prisoner  to  appeal  to  the  Su- 
preme Court  of  the  United  States  from  the 
order  of  a  district  court  denying  habeas  cor- 
pus, is  not  a  proceeding  against  the  prisoner 
within  the  meaning  of  U.  S.  Rev.  Stat.  S 
766,  as  amended  by  the  act  of  March  1, 
1893  (27  SUt  at  L.  751,  chap.  226,  U. 
8.  Comp.  Stat  1901,  p.  597),  nullifying  any 
proceeding  against  a  person  in  prison  or 
confined  or  restrained  of  his  liberty,  in  any 
state  court,  or  by  authority  of  any  state, 
pending  the  proceedings  or  appeal  in  habeas 
corpus  cases  in  the  Federal  courts.  Rogers 
T.  Peck,  256 


HABTEB  ACT. 

Burden   of   Proving   SeaworthliMa  if 
Vessel,  see  Evidkngb,  2. 


Fishery  Rights  under  Hawaiian  6mt» 

see  FfBHTCETBR. 

HSAIiTH. 

Due  Process  of  Law  in  Licensing  Milk 

Business,  see  CoifSTiTUTioNAL  Law, 

24. 
Discrimination  in  Regulation  of  MUk 

Business,       see      Oonbtitutidsal 

Law,  43,  44. 


Wharfage  Rights  in  City  Streets,  see 

Constitutional  Law,  14. 
Navigable  Stream  as,  see  SxATuna,  5. 


See  PuBUO  Lands,  6. 


HUSBAND  AND  WIFE. 

Review  of  Facts  on  Appeal  in  Divora 

Proceeding,  see  appeal  and  Ebob* 

64,  65. 
Effect  of  Coverture  on    Liability   of 

Stockholder     in    Natioml    Buk. 

see  BANK4,  4. 
Sufficiency    of    Evidence    to   Estabiiik 

Adultery,  see  Evidengb,  8. 
Enforcement  of  Divorce  Decree  in  Other 

State,  see  Judgment,  5. 

nxmois. 

Boundary  between  Iowa  aad  IIliEgii> 

see  BOUNDAEIES,  1. 

IMMIGRATION. 

Deportation  of  Alien  ImiPigranti»  ••• 
Aliens. 

INDIANS. 

Allowance    of    Counsel    Feet    Ont  of 

Award  to  Indians,  see  Cons,  3. 
Interest  on  Cherokee  Claims,  set  lv< 


Exclusion  of  Haokmen  from  Railway 
Station  and  Grounds,  tat  CABRisas, 
1,2. 
1216 


Right  of  Occupancy  of  School 
see  Public  Laitds,  7. 

1.  The  United  SUtet  U  Uable  for  tW 
amount  stated  to  be  due  the  Indian*  WKkr 
the  treaty  of  May  23,  1830  (7  Stal  at  L 
488),  in  the  account  transmitted  by  tte 
Secretary  of  the  Interior  to  the  Chinkm 
Nation,  and  accepted  by  the  latter  pomtttt 
to  the  agreement  for  the  cession  of  the  Cb«r> 
OKee  Outlet  to  the  United  Statca,  madt  br 
tween  the  United  States  and  the  CheroM 
Nation  on  December  10,  1891,  and  ntiis' 
by  Congress  in  the  act  of  March  3,  1883  {V 
Stat,  at  L.  641,  chap.  200),  by  which  ta  •^ 
count  of  moneys  due  the  Oherokce  Natki  v- 

199.  200,  201,  202  V.  & 
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sr  treaty  stipulations  was  to  be  rendered  by 
le  United  States  to  such  nation  without 
&lay,  the  amount  of  which,  if  accepted  by 
jLch  nation,  was  to  be  appropriated  at  once 
y  Congress,  the  agreement  further  pro- 
L<iing  that  if  the  Cherokee  Nation  did  not 
Incept  the  account,  and  carried  it  into  the 
>urts,  and  recovered  a  judgment.  Congress 
&s  to  maKe  an  appropriation  for  the  pay- 
tent  of  such  judgment  at  its  next  session 
f  ter  the  cause  should  'be  finally  decided. 
Tnited  States  v.  i^aerokee  Nation,  949 

2.  The  expense  of  removing  the  Eastern 
'nerokees  to  the  Indian  territory  was,  by 
He  treaties  of  May  23,  1836  (7  Stat,  at  L. 
78),  and  August  6,  1846  (9  Stat,  at  L. 
71),  imposed  upon  the  United  States.     Id. 

3.  The  Eastern  Cherokees  as  individuals, 
rhether  east  or  west  of  the  Mississippi,  who 
re  re  parties  either  to  the  treaty  of  May  23, 
836  (7  Stat,  at  L.  488),  or  that  of  Au- 
rust  6,  1846  (9  Stat,  at  L.  871),  exclusive 
f  the  "Old  Settlers,"  who  had  been  fully 
>aid,  are  entitled  to  share  in  the  distribu- 
ion,  through  the  Secretary  of  the  Interior, 
>f  the  amount  awarded  the  Indians  as  due 
mder  those  treaties  for  the  removal  of  the 
eastern  Cherokees  to  the  Indian  territory, 
»y  the  court  of  claims,  pursuant  to  the 
Lct  of  July  1,  1902  (32  Stat,  at  L.  726, 
;liap.  1375),  S  68,  which,  as  construed  by 
.ne  act  of  March  3,  1903  (32  Stat,  at  L. 
)96,  chap.  994),  confers  jurisdiction  on  that 
iourt  to  adjudicate  any  claim  "the  Cherokee 
tribe  or  any  band  thereof,  arising  under 
treaty  stipulations,  may  have  against  the 
United  States/'  in  a  suit  to  which  both 
the  Cherokee  Nation  and  the  Eastern  Cher- 
okees shall  be  made  parties,  and  authorizes 
tbat  court  to  render  judgment  in  favor  of 
the  righuul  claimants,  and  to  determine, 
a^  between  the  different  claimants,  to  wnom 
the  judgment  so  rendered  equitably  belongs, 
either  wholly  or  in  part.  Id. 

4.  The  Eastern  and  Emigrant  Cherokees 
are  only  entitled  to  share  as  individuals 
with  the  other  Eastern  Cherokees  in  the 
aistributfon,  through  the  Secretary  of  the 
Interior,  of  the  amount  awarded  the  In- 
dians as  due  under  the  treaties  of  May  23, 
1836  (7  Stat,  at  L.  488),  and  August  6, 
1846  (9  Stat,  at  L.  871),  for  the  removal  of 
the  Eastern  Cherokees  to  the  Indian  terri- 
tory, by  the  court  of  claims,  pursuant  to 
the  act  of  July  1,  1902*  (32  Stat,  at  L. 
726,  chap.  1375),  §  68,  which,  as  construed 
by  the  act  of  March  3,  1903  (32  Stat,  at 
L.  996,  chap.  994),  confers  jurisdiction  on 
that  court  to  adjudicate  any  claim  "the 
Cherokee  tribe  or  any  band  thereof,  arising 
under  treaty  stipulations,  may  have  ag»tinst 
the  United  States,"  in  a  suit  to  which  both 
the  Cherokee  Nation  and  the  Eastern  Cher- 


okees shall  be  made  parties,  and  authorizes 
that  court  to  render  judgment  in  favor  of 
the  rightful  claimants,  and  to  determine^  as 
between  the  different  claimants,  to  whom 
the  judgment  so  rendered  equitably  belongs, 
either  wholly  or  in  part.  Id. 

INDICTMEHT,  nfTORMATIOK,  AND 
COMPLAINT. 

Necessity  of,  before  Examining  Wit- 
nesses by  Grand  Jury,  see  6aAjn> 
JUBT,  1. 

Habeas  Corpus  to  Test  Sufficiency  of, 
see  Habkab  Corpus,  1. 

The  accused  is  not  entitled  to  demand 
that  all  special  or  particular  means  em- 
ployed in  the  commission  of  tl\p  offense 
should  be  more  fully  set  out  in  the  indict- 
ment, where  the  words  of  such  indictment 
directly,  and  without  ambiguity,  disclose  all 
the  elements  essential  to  the  conunission  of 
the  offense  charged.  Burton  t.  United 
SUtes,  1057 

INFANTS. 

Custody  of  Infant's  Estate,  see  Pabkrt 
AND  Chiu}. 

Validity  of  Payment  to  Foreign  Guard- 
ian, see  Patheivt. 

INHERITANCE  TAX. 

Ae  Affording  Equal  Protection  of  th« 
Laws,  see  Constitutional  Law, 
42. 

INJUNCTION. 

Against  Proceedings  in  State   Courts, 

see  CouBTS,  21. 
Injunctive  Relief  against  Drainage  of 

City  into  Water  Course,  see  Stater 

1. 
Enjoining  Action  of  State  Official  as 

Suit  against  State,  see  State,  2-4. 

1.  The  existence  of  an  adequate  remedy 
at  law  cannot  successfully  be  urged  to  de- 
feat ancillary  relief  by  way  of  injunction 
in  aid  of  a  decree  enjoining  the  collection 
of  state  taxes,  since  that  question  was  fore- 
closed by  the  original  decree.  Gunter  v. 
Atlantic  Coast  Line  R.  Co.  477 

2.  The  inadequacy  of  any  remedy  at  law 
justifies  injunctive  relief  against  the  con- 
stant, unlawful  attempt  of  hackmen  and 
cabmen  to  enter  a  railway  passenger  station 
and  depot  groimds  to  solicit  patronage,  and 
their  use  of  the  sidewalk  in  front  of  the 
station  so  as  to  interfere  unduly  with  the 
ingress  and  egress  of  passengers.  Donovan 
V.  Pennsylvania  Co.  192 

3.  Equity  will  not — at  least,  in  the  ab- 
sence of  any  allegation  of  financial  irre- 
sponsibility—enjoin until  the  damages  are 

ltl7 
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paid  the  private  erection  of  a  dam  across 
a  navigable  stream,  at  the  instance  of  one 
who  claims  that  his  lands  will  be  flooded 
as  a  reeult  of  its  construction  unless  pre- 
vented by  raising  the  dikes  around  his 
lands,  and  that  his  access  thereto  will  be 
interrupted  and  his  rights  of  navigation  im- 
paired, where  the  legislation  authorizing 
the  construction  of  the  dam  to  subserve 
the  drainage  of  lowlands  makes  provision 
for  compensation  to  any  landowner  claim- 
ing that  his  land  is  damaged  by  reason  of 
its  erection.    Manigault  v.  Springs,       274 

4.  A  carrier  which  has  been  adjudged  to 
have  violated  the  act  to  regulate  commerce 
in  a  specific  particular  may  be  restrained 
from  further  like  violations  of  the  act,  but 
should  not  be  enjoined  in  general  terms 
from  violating  the  act  in  the  future  in  any 
particular.  New  York,  N.  H.  &  H.  R.  Co. 
T.  Interstate  Commerce  Commission,      615 

5.  The  rule  that  tender  of  the  valid  por- 
tion of  a  tax  is  a  condition  precedent  to  re- 
lief hj  injunction  against  illegal  taxation 
cannot  be  invoked  to  defeat  injunctive  re- 
lief in  aid  of  a  decree  enjoining  the  collec- 
tion of  state  taxes,  where  all  questions  con- 
cerning the  part  of  the  tax  not  covered 
by  the  original  decree  were  eliminated  from 
the  controversy.  Gunter  v.  Atlantic  Coast 
Line  R.  Co.  477 
Mandatory  iiijnnotloii. 

6.  A  municipality  cannot  be  required,  by 
a  mandatory  injunction,  to  extend  a  sewer 
and  construct  an  outlet  therefor,  so  a«  to 
discnarge  the  sewage  below  the  intake  of  the 
waterworks,  irrespective  of  the  exercise  of 
the  discretion  vested  by  law  in  the  munic- 
ipal authorities  to  determine  the  practica- 
bility of  the  sewer  ordered,  the  availability 
of  taxation  for  the  purpose,  and  like  mat- 
ters. Vicksburg  v.  Vicksburg  Waterworks 
Co.  1102 

nr  PABI  MATERIA. 

See  Statutes^  8. 

ZMSOLVENCT. 

Burden  of  Proving  Insolvency  of  Ven- 
dee of  National  Bank  Stock,  tee 
Evidence,  3. 

nrSTRUCTIOKS. 

Review  of,  see  Afpbal  and  Ebbob,  07, 
68. 

nrsuBANcs. 

Validity  of  State  Legislation  to  Insure 
Competition  between  Insurance 
Companies,  see  Constitutionai. 
Law,  55. 

Limitation  Applicable  to  Action  on 
Policy,  see  Limitation  of  AcnoNfr, 
5. 

1.  A  policy  of  insuranoB  on  a  ctoek  of 
1818 


sugar  and  molasses  "deposited"  in  the  sngir 
manufactory  upon  a  sugar  plantation  eoren 
sugar  and  molasses  coming  into  the  sngv 
house  a^  a  result  of  the  manufacture  of  s 
crop  which  was  growing  when  the  insofanet 
was  effected,  where  the  risk  under  the  pol- 
icy was  not  to  attach  until  a  date  fixed 
at  more  than  two  months  after  the  date 
of   the   policy.    Royal   Ina.   Co.   v.   Miller, 


2.  Prefixing  the  words  'Hhe  coDdatioai 
of  your  policy  provide"  to  that  part  of 
the  notice  of  the  time  for  payment  of  the 
premium  which,  under  N.  Y.  Laws  1892, 
chap.  690,  S  92,  must  state  that,  unkm 
paid  by  or  before  the  day  it  falls  doe,  the 
policy  and  all  payments  thereon  will  be- 
come forfeited  and  void,  does  not  render 
such  notice  insufficient  as  a  basis  for  ibr^ 
feiture  for  nonpayment,  although  the  policy 
in  fact  proviaes  for  a  forfeiture  only  is 
case  of  nonpayment  of  the  premium  within 
thirty  days  after  it  is  due.  Nederland  L. 
Ins.  Co.  V.  Meinert,  131 

Blsbts  of  mortsaceo* 

3.  The  avails  of  insurance  on  sugar  sad 
molasses  coining  into  the  sugar  house  os 
a  sugar  plantation  as  the  result  of  the  bss- 
ufacture  of  a  crop  growing  thereon  when  the 
insurance  was  effected  inure  to  the  benefit 
of  the  mortgagee  in  a  mortgage  of  the  realty 
and  the  fruits  thereof  if  the  loss  ooeuned 
after  the  execution  of  the  mortgage^  nadir 
the  Porto  Rico  mortgage  law  of  1880,  waieh 
subjects  to  a  mortgage  of  real  prop^ty  the 
crops  growing  or  harvested  whtn  the  mort- 
gage falls  due,  '^ut  not  yet  removed  m 
warehoused,"  and  the  inaemnities  awarded 
or  due  the  owner  of  the  realty  either  for  the 
insurance  or  for  the  crops,  provided  the 
damage  occurred  after  the  creation  of  the 
mortgage.    Royal  Ins.  Co.  v.  Miller,      22i 

4.  The  mortgage  creditor  in  a  mortgage 
governed  by  the  civil  law  may  sue  for  the 
avails  of  insurance  stAjeet  to  his  mortgage 
without  first  exhausting  his  remedies  sgaimt 
other  property  embraced  by  the  mortgage. 

Id. 

5.  The  existence  under  the  Spanish  law 
of  a  summary  remedy  to  enforce  a  raortgagi 
does  not  prevent  the  mortgage  creditor  tnm 
suing  in  the  ordinary  way  for  the  avails  ef 
insurance  subject  to  his  mortgage.  Id. 
Employer's  liability. 

6.  The  amount  paid  by  an  employer  is 
the  prudent  set£lement  of  suits  sgainst  it, 
founded  on  the  negligence  of  an  empWj«% 
may  be  recovered  from  the  insurer  agaiait 
loss  because  of  such  negligence,  who  hsd 
denied  all  liability,  and  refused  to  defend 
the  suits,  as  provided  in  tlie  policy,  ahluNifh 
such  policy  contains  a  condition  afaiset 
compromising  any  claim  without  the  mtiitm 

199»  800.  Ml,  sot  V.  f^ 
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>zia«iit  of  the  iiurarer,  and  provides  that 
o  ^Mtion  shall  lie  against  the  insurer  as 
&8X^^<^^  A^y  1<^^  under  the  policy  unless  it 
ti.a.Xl  be  brought  by  the  assured  himself,  to 
ei:KKiburse  him  for  loss  actually  sustained 
nd  paid  by  him  in  satisfaction  of  a  judg- 
cijexmt  after  trial  of  the  issue.  St.  Louis 
>x'e8sed  Beef  6l  Provision  Go.  v.  Maryland 
iJuAty  Co.  712 

T. 

Xnterest  included  in  the  accoui^  of  the 
(uzna  due  the  Indians  under  treatjr  stipula- 
d<yxi,  transmitted  by  the  Secretary  of  the 
Ixi.'terior  to  the  Cherokee  Nation  pursuant 
x>  the  agreement  for  the  cession  to  the 
Uziited  States  of  the  Cherokee  Outlet,  made 
>e^ween  the  United  States  and  the  Cherokee 
>^fiLtion  on  December  19,  1891,  and  ratified 
t^y  Congress  in  the  act  of  March  3,  1893 
(27  Stat  at  L.  641,  chap.  209),  is  properly 
atllowed  by  the  court  of  claims^  notwith- 
s-tanding  the  provision  of  U.  S.  Rev.  Stat. 
§  1091,  U.  S.  Comp.  Stat.  1901,  p.  747,  for- 
l>i<lding  the  allowance  of  interest  on  ''any 
claim  up  to  the  time  of  the  rendition  of 
judgment  thereon  by  the  court  of  claims, 
\ijQle8s  upon  a  contract  expressly  stipulat- 
ixig  for  the  payment  of  interest,"  where 
-blie  question  of  interest  was  a  subject  of 
difference  while  the  negotiations  were  being 
carried  pn,  the  determination  of  which  was 
provided  for  in  the  agreement  itself.  Unit- 
ed States  V.  Cherokee  Nation,  949 

XHTERKAI*  BEVEHinS.  • 

1.  The  dispensing  and  selling  agents  of  a 
Btate  which,  in  the  exercise  of  its  sovereign 
power,  has  taken  charge  of  the  business, 
of  selling  intoxicating  liquors,  are  fairly 
iKrithin  the  scope  of  U.  S.  Rev.  Stat.  S§ 
3232,  3244,  3140  (U.  S.  Comp.  Stat.  1901, 
pp.  2091,  2097,  2040),  under  which  an  ex- 
cise tax  is  to  be  collected  from  all  sellers  of 
intoxicating  liquors.  South  Carolina  v. 
United    States,  261 

2.  The  purchase  of  documentary  stamps 
at  various  times  without  protest  and  the 
affixing  of  such  stamps  to  manifests  of  car- 
goes on  vessels  t>ounfi  to  foreign  ports,  can- 
not be  deemed  to  -have  been  under  duress, 
so  as  to  sustain  a  recovery  from  the  Uniteil 
States  of  the  amount  of  the  illegal  tax  so 
collected,  because  clearance  papers  for  ves- 
sels so  bound  could  not  be  procured  without 
delivery  to  the  collector  of  the  district  of 
the  stamped  manifests,  without  which  clear- 
ance papers  the  vessels  would  be  prevented 
from  sailing,  or  would  be  liable,  under  U.  S. 
Rev.  Stat  i  4197,  U.  S.  Comp.  Stat  1001,  p. 
2840,  for  the  penalty  therein  prescribed. 
United  SUtes  v.  New  York  ft  C.  Mail  S. 
S.  Co.  569 


3.  The  necessity  of  protest  or  notice  to 
sustain  the  recovery  of  a  stamp  tax  il- 
legally collected  on  manifests  of  cargoes  on 
vessels  bound  to  foreign  ^orts  is  not  re- 
moved by  the  proyision  of  the  act  of  May 
12,  1900  (31  Stat  at  L.  177,  chap.  393,  U. 
S.  Comp.  Stat.  1901,  p.  2276),  authorizing 
the  commissioner  of  internal  revenue  to  re- 
deem or  make  allowance  for  internal  rev- 
enue stamps  in  any  manner  ''wrongfully 
collected."  Id. 

INTERSTATE  COMMEBOE. 

See  COMMEBOB. 

INTERSTATE  COHMEROE  COMMIS- 
SION. 

Right  of  Carrier  to  Charge  Rates  Sched- 
uled with,  see  Commebce,  3. 

Enforcement  by  Courts  of  Older  of, 
see  Commebce,  4. 

INTERVENTION. 

Effect  of  Dismissal  of  Bill  as  to  One 
Party  on  His  Right  to  Intervene  if 
Subsequent  Proceedings  Affect  His 

Interest,  see  Judgment,  2. 

« 

INTOXICATING  LIQUORS. 

State  License  Tax  on  Sales  on  Board 

Interstate  Carrier,  see  Commxbob, 

6. 
Federal  License  Tax  on  State  Dispensers 

of,  see   Constitutional  Law,  1; 

Intebnai*  Revenue,  1. 
Discrimination  in  Regulation  of  Liquor 

Business,  see  Constitutional  Law, 

40. 
Regulation  of  Sale  as  Denying  Privi* 

leges  or  Immunities,  see  Constxtu- 

TioNAL  Law,  53. 

INVENTION. 

Accounting  for  Royalties  under  Sale  of 
Invention,  see  Retebenoe. 

Rescission  of  Contract  for  Sale  of,  see 
Sale,  I. 

See  also  Patents. 

IOWA. 

Boundary  between  Iowa  and  Illinois, 

see    BOUNDABIES,    1. 

JTTDGES. 

Disqualifloatloii. 

I.  The  disqualification  of  the  trial  judge 
for  interest  is  not  established,  nor  is  it 
offered  to  be  established  in  any  legitimate 
way,  by  an  unverified  petition  stating  that 
the  wife  of  the  judge  has  acquired  an  in- 
terest in  the  property  which  is  the  subject- 
matter  of  the  litigation,  accompanied  by  a 
statement  of  a  desire  to  offer  testimony  in 
support    thereof,     without    furnishing    the 
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paid  the  private  erection  of  a  dam  across 
a  navigable  stream,  at  the  instance  of  one 
who  claims  that  his  lands  will  be  flooded 
as  a  reeult  of  its  construction  unless  pre- 
vented by  raising  the  dikes  around  his 
lands,  and  that  his  access  thereto  will  be 
interrupted  and  his  rights  of  navigation  im- 
paired, where  the  legislation  authorizing 
the  construction  of  the  dam  to  subserve 
the  drainage  of  lowlands  makes  provision 
for  compensation  to  any  landowner  claim- 
ing that  his  land  is  damaged  by  reason  of 
its  erection.    Manigault  v.  Springs,       274 

4.  A  carrier  which  has  been  adjudged  to 
have  violated  the  act  to  regulate  commerce 
in  a  specific  particular  may  be  restrained 
from  further  like  violations  of  the  act,  but 
should  not  be  enjoined  in  general  terms 
from  violating  the  act  in  the  future  in  any 
particular.  New  York,  N.  H.  Sl  H.  R.  Co. 
T.  Interstate  Crommerce  Crommission,      515 

5.  The  rule  that  tender  of  the  valid  por- 
tion of  a  tax  is  a  condition  precedent  to  re- 
lief by  injunction  against  illegal  taxation 
cannot  be  invoked  to  defeat  injunctive  re- 
lief in  aid  of  a  decree  enjoining  the  collec- 
tion of  state  taxes,  where  all  questions  con- 
cerning the  part  of  the  tax  not  covered 
by  the  original  decree  were  eliminated  from 
the  controversy.  Gunter  v.  Atlantic  Coast 
Line  R.  Co.  477 

Mandatory  iiijnnotloii. 

6.  A  municipality  cannot  be  required,  by 
a  mandatory  injunction,  to  extend  a  sewer 
and  construct  an  outlet  therefor,  so  aa  to 
discnarge  the  sewage  below  the  intake  of  the 
waterworks,  irrespective  of  the  exercise  of 
the  discretion  vested  by  law  in  the  munic- 
ipal authorities  to  determine  the  practical 
bility  of  the  sewer  ordered,  the  availability 
of  taxation  for  the  purpose,  and  like  mat- 
ters. Vicksburg  v.  Vicksburg  Waterworks 
Co.  1102 

nr  PARI  MATERIA. 

See  Statutes,  8. 

ZMSOLVENCT. 

Burden  of  Proving  Insolvency  of  Ven- 
dee of  National  Bank  Stock,  tee 

EVIDENGB,  3. 

nrSTRUCTIOKS. 

Review  of,  see  Afpbal  and  Ebbob,  67, 
68. 

nrsuBANCs. 

Validity  of  State  Legislation  to  Insure 
Competition  between  Insurance 
Companies,  see  Constitutional 
Law,  55. 

Limitation  A^licable  to  Action  on 
Policy,  see  Limitation  of  AorioNa, 
5- 

L  A  policy  of  insuranoe  on  a  etoek  of 
1218 


sugar  and  molasses  "deposited"  in  the  sugar 
manufactory  upon  a  sugar  plantation  covers 
sugar  and  molasses  coming  into  the  sugar 
house  a§  a  result  of  the  manufacture  of  a 
crop  which  was  growing  when  the  insuranoe 
was  effected,  where  the  risk  under  the  pol- 
icy was  not  to  attach  until  a  date  fixed 
at  more  than  two  months  after  the  date 
of   the  policy.    Royal   Ina.   Co.  v.   Miller, 

226 

2.  Prefixing  the  words  ''the  conditions 
of  your  policy  provide"  to  that  part  of 
the  notice  of  the  time  for  payment  of  the 
premium  which,  under  N.  Y.  Laws  1892, 
chap.  690,  §  92,  must  state  that,  unless 
paid  by  or  before  the  day  it  falls  due,  the 
policy  and  all  pa3rments  thereon  will  be- 
come forfeited  and  void,  does  not  render 
such  notice  insufiicient  as  a  basis  for  for- 
feiture for  nonpayment,  although  the  policy 
in  fact  proviaes  for  a  forfeiture  only  in 
case  of  nonpayment  of  the  premium  within 
thirty  days  after  it  is  due.  Nederland  L. 
Ins.  Co.  T.  Meinert,  139 

Risl&ts  of  aiortsasee. 

3.  The  avails  of  insurance  on  sugar  and 
molasses  coming  into  the  sugar  house  on 
a  sugar  plantation  as  the  result  of  the  man- 
ufacture of  a  crop  growing  thereon  when  the 
insurance  was  effected  inure  to  the  benefit 
of  the  mortgagee  in  a  mortgage  of  the  realty 
and  the  fruits  thereof  if  the  loss  oocurred 
after  the  execution  of  the  mortgage,  under 
the  Porto  Rico  mortgage  law  of  1880,  wnich 
subjects  to  a  mortgage  of  real  property  the 
crops  growing  or  harvested  when  the  mort- 
gage falls  due,  "but  not  yet  removed  or 
warehoused,"  and  the  inaemnities  awarded 
or  due  the  owner  of  the  realty  either  for  the 
insurance  or  for  the  crops,  provided  the 
damage  occurred  after  the  creation  of  the 
mortgage.    Royal  Ins.  Co.  v.  Miller,      226 

4.  The  mortgage  creditor  in  a  mortgage 
governed  by  the  civil  law  may  sue  for  the 
avails  of  insurance  subject  to  his  mortgage 
without  first  exhausting  his  remedies  against 
other  property  embraced  by  the  mortgage. 

Id. 

5.  The  existence  under  the  Spanish  law 
of  a  summary  remedy  to  enforce  a  mortgage 
does  not  prevent  the  mortgage  creditor  from 
suing  in  the  ordinary  way  for  the  avails  of 
insurance  subject  to  his  mortgage.  Id. 
Employer's  liability. 

6.  The  amount  paid  by  an  employer  in 
the  prudent  setClement  of  suits  against  it, 
founded  on  the  negligence  of  an  employee, 
may  be  recovered  from  the  insurer  against 
loss  because  of  such  negligence,  who  had 
denied  all  liability,  and  refused  to  defend 
the  suits,  as  provided  in  the  policy,  although 
such  policy  contains  a  condition  against 
compromising  any  claim  without  the  written 
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ited,  without  atsigiiiag  an;  ciiue, 
»  in  those  states  where  such  prao- 
ius,  notwithstanding  the  enoct- 
he  acU  of  March  3,  1865  (13  SUt 
,  chap.  86),  and  June  8,  1ST2  (17 
L.  282,  chap.  333),  giving  per- 
cliallenges  to  the  gavemment,  if 
actice  has,  conformably  to  the  act 
!0,  1840  (5  SUt  at  L.  394,  chap. 
Rev.  Stat  i  600,  U.  S.  Comp.  SUt 
S23),  been  adopted  by  a  court  rule 
federal  courts.  Sawyer  v.  United 
972 
-e  has  been  QO  unreasonable  exer- 
le  conditional  or  qualified  right  of 
on  behalf  of  the  Federal  goTem- 
a  criminal  case,  which  has  the  ef- 
iting  aside  a  juror  until  the  panel 
ted,  without  assigning  cause,  where 
be  government  nor  the  defendant* 
Lusted  all  their  peremptaiy  ehal- 
lien  the  jury  was  obtaiuod.         Id. 

DEPAIlTMEirr. 

:lusion  of  Deciiion  of,  see  Cousia, 
23-25. 

ORD  AND  TEKAHT. 

lorate  Power  to  Hake  or  Aooopt 
Leases  of  Street  Railway  Property, 
■ee  COBPOK^TIONS,  6. 


:  of  Adequate  Remedy  as  Ground 

for     Equitable     Jurisdiction,     see 

Ettorrr,  fl-8. 

c  of  Adequate  Remedy  as  Ground 

for    Injoaction,    see    ImoBfTnos, 

1,2. 

lATUBE. 

dity  of  Legislation  in  General,  tea 
ConsTmnionAL  Law;  Statutis. 
igation    of    Legislative  Power,  i«a 
CoNSTiTDTioiiAL  Law,  4. 


IE. 

e  Tax  on  Sale  of  Int^stleatinf 
Liquors  on  Board  Interatate  Cft- 
rier,  see  Coumeboe,  6. 
iral  License  Tax  on  State  JSi»- 
pensera  of  Intoxicating  Liquors,  sea 
CoissTrrunoaAL  Law,  1 ;  Intebnal 
Revenue,  1. 

Process  of  Law  In  Licensitig  Milk 
Business,  see  ConStitdtidhai.  Law, 
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names  of  the  witnesses,  or  filing  any  alBda- 
Tits,  or  definitely  stating  what  the  wit- 
nesses would  say  if  permitted  to  testify. 
McGuire  v.  Blount,  125 

Compensatloii. 

2.  The  salary  of  justices  of  the  supreme 
court  of  the  district  of  Columbia  payable 
by  law  during  the  fiscal  year  ending  June 
30,  1893,  was  $5,000,  which  was  the  amount 
to  which  such  salaries  were  increased  by 
the  express  provision  of  the  appropriation 
act  for  the  fiscal  year  ending  June  30, 
1892,  although  the  appropriation  for  the 
next  fiscal  year  was  a  lump  sum,  inadequate 
to  pay  more  than  the  former  salary,  since 
these  provisions  must  be  read  in  connection 
with  the  appropriation  made  by  the  act 
of  March  2,  1895  (28  Stat,  at  L.  851,  chap. 
187),  to  pay,  as  a  deficiency  for  the  fiscal 
year  ending  June  30,  1893,  to  the  justices 
of  that  court,  a  sum  repres^iting  the  differ- 
ence between  the  rate  of  compensation  there- 
tofore received  by  them  and  $5,000  per  year. 
James  t.  United  States,  1079 

3.  The  supreme  court  of  the  District  of 
Columbia  is  "a  court  of  the  United  States" 
within  the  meaning  of  U.  S.  Rev.  Stat. 
S  714,  U.  S.  Comp.  Stat  1901,  p.  578, 
providing  that,  when  any  judge  of  any 
court  of  the  United  States  resigns  his  of- 
fice after  having  held  his  commission  as 
sucn  at  least  ten  years,  and  having  attained 
the  age  of  seventy  years,  be  shall,  during 
the  residue  of  his  natural  life,  receive  the 
same  salaiy  which  was  by  law  payable  to 
him  at  the  time  of  his  resignation.  Id. 

JUDGMENT. 

Finality  of  Decision  for  Purposes  of 
Appeal,  see  Appeal  and  Ebbob,  IV. 

On  Appeal,  see  Appeial-  and  Ebbob,  VII. 

Necessity  of  Jury  Trial  to  Validate, 
see  CoNSTiTXTTiONAL  Law,  28. 

Validity  of,  in  Garnishment  of  Debt 
Due    Nonresident,    see    Gabnish- 

MENT. 

State  Interference  Pending  Final  Judg- 
ment in  Habeas  Corpus,  see  Ha- 
beas COBPUS,  15. 

On  Township  Bonds,  Mandamus  to  Levy 
Tax  to  Pay,  see  Mandamus,  1,  2; 
State,  3. 

Priority  as  between  Corporate  Mortgage 
and  Judgment  for  Torts,  see  Mobt- 
GAQE,  6,  7. 

I.  A  judgment  for  the  sale  of  property 
by  a  receiver  appointed  in  an  Mcrlier  action 
is  not  invalid  for  want  of  jurisdiction  over 
the  property  because  there  was  no  formal 
order  extending  the  receivership  to  the  suit 
in  which  such  judgment  was  rendered,  where 
all  the  parties  to  the  first  suit  were  like- 
wise parties  to  the  second  one,  and  both  the 
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court  and  the  parties  treated  the  causes  ss 
in  fact  consolidated,  and  the  receivership  u 
extended.  Gila  Bend  Reservoir  k  Irrig. 
Co.  V.  Gila  Water  Co.  1023 

2.  A  party  asserting  possession  of  real 
property  under  a  tax  title  may  obtain  re- 
lief by  intervention  against  proceedings  ii 
a  partition  suit  which  would  cast  a  cloud 
upon  his  title  after  the  bill  has  been  dii- 
missed  as  to  him  on  the  grounds  of  lack 
of  jurisdiction,  multifariousness,  and  laches, 
barring  complainants  from  equitable  ifiki 
against  him.      Clark  v.  Roller,  300 

ConoluaiTeneas  s^nerally. 

Doctrine    of    Bet    Judicata    as    Rule   of 

Decision    in    Federal    Courts,    see 

COUBTS,  27. 

3.  All  defenses  then  existing  to  the  con- 
tract exemption  from  state  taxation,  as- 
serted in  a  suit  in  a  Federal  circuit  court  to 
enjoin  the  collection  of  the  tax,  whether 
ibrought  to  the  attention  of  the  court,  or 
waived,  were  foreclosed  by  the  decree  estab- 
lishing such  exemption.  Gunter  t.  Atlantie 
Coast  Line  R.  Co.  477 

4.  A  decree  enjoining  the  collection  of 
taxes  because  of  a  contract  exemption  from 
taxation  is  as  controlling  on  future  tsxeo 
as  on  the  particular  taxes  to  which  the  soit 
related.  Id. 

FvU  faith  and  credit. 

6.  The  mere  domidl  within  the  .state  ol 
one  party  to  the  marriage  does  not  give  the 
courts  of  that  state  jurisdiction  to  render 
a  decree  of  divorce  enforceable  in  all  the 
other  states  by.  virtue  of  the  full  faith  and 
credit  clause  of  the  Federal  Constitntioa 
against  a  nonresident  who  did  not  appesr 
and  was  only  constructiFriy  served  with 
notice  of  the  pendency  of  the  action.  Had- 
dock V.  Haddock,  887 

JTTDICIAI.  SALE. 

Technical  objections  to  the  regularity  o( 
a  judicial  sale  had  during  the  Spanish  con- 
trol of  Florida  will  not  be  permitted  to 
defeat  tne  operation  of  the  sale  and  the 
conveyance  thereunder  to  pass  title,— espe- 
cially where  a  sale  of  the  lands  has  beca 
made  under  the  title  undertaken  to  bs 
passed  by  the  proceedings,  and  this  sale  hss 
subsequently  been  held  sufficient  to  coanf 
the  title  by  the  commissioners  appointed 
under  the  act  of  Congress  of  May  8,  18tt 
(3  SUt  at  L.  700,  chap.  129),  for  ascertsiih 
ing  titles  u>  lands  within  the  territory  of 
Florida.    McGuire  v.  Blount,  ItS 

jumsDionoN. 

Admiralty  Jurisdiction,  see  AmrautTT. 

Jurisdictional  Question  as  Sustaiainf 
Direct  Appeal  from  Circuit  Ooort 
to  Supreme  Court,  see  Atpcal  a5» 
Erbob,  12. 
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Necessity  of  Exception  to  Sustain  In- 
quiry on  Appeal  into  Question  of 
Jurisdiction  Below,  see  Appeal  akd 
Error,  42. 

Appellate  Jurisdiction  of  Supreme 
Court  of  Philippine  Islands,  see 
Appeal  and  Error,  64,  73. 

Of  Court  of  Claims,  see  Claims,  3. 

Equitable  Jurisdiction,   see  Equitt. 

To  Garnish  Debt  Due  Nonresident^  see 
Garnishment. 

Prohibitidn  to  Restrain  Ezcese  of^  see 
Prohibition. 

See  also  Courts. 

XJBISDICTIONAI.    AMOUHT. 

As  Controlling  Appellate  Jurisdiction, 
see  Appeal  and  Error,  9,  14,  15. 

As  Controlling  Original  Jurisdiction, 
see  Appeal  and  Error,  22. 

As  Sustaining  Appeal  to  Supreme  Court 
from  Judgment  of  Supreme  Court 
of  Philippine  Islands,  see  Appeal 
AND  Error,  17. 

TTBT. 

Necessity  of  Jury  Trial  to  Validity  of 
Judgment,  see  CoNsnrunoNAL 
Law,  28. 

Excluding  Persons  from  Jury  Service  as 
Affording  Due  Process  of  Law,  see 
Constitutional  Law,  33. 

Discrimination  in  Selection  of  Jurors, 
see  Constitutional  Law,  46,  48. 

Negligence  of  Street  Railway  motorman 
as  Question  for  Jury,  see  Trial,  2. 

1.  The  ascertainment  of  the  damages  in 
iie  special  proceeding  provided  by  Porto 
lioo  Code  Civ.  Proc.  arts.  1409-1416,  where 
m  attachment  has  wrongfully  been  issued, 
loes  not  encroach  upon  the  right  to  a  jury 
rial,  secured  by  the  Federal  Constitution, 
-conceding  that  such  guaranty  is  appli- 
aible  and  in  force  in  Porto  Rico.  Perez  t. 
Pernandez,  942 

2.  The  general  provisions  for  a  jury  trial 
u  to  issues  of  fact  in  the  Federal  circuit 
sourtfl,  contained  in  U.  S.  Rev.  Stat.  S  648, 
(J.  S.  Comp.  Stat.  1901,  p.  525,  do  not,  in 
iriew  of  the  act  of  April  12,  1900  (31  SUt 
at  L.  77,  chap.  191 ) ,  S  8,  continuing  local 
laws  in  force  in  Porto  Rico,  prevent  the 
district  court  for  the  district  of  Porto  Rico, 
wuen  exercising,  under  §  34  of  that  act,  the 
jurisdiction  of  a  circuit  court,  from  enfor- 
cing the  express  provisions  of  Porto  Rico 
Code  Civ.  Proc.  arts.  1409-1415,  for  the  re- 
covery and  assessment  of  damages  for  wrong- 
ful attachment.  Id. 

3.  The  conditional  or  qualified  right  of 
challenge  on  behalf  of  the  Federal  govern- 
ment in  a  criminal  case,  which  has  the  ef- 
fect of  setting  aside  a  juror  until  the  panel 


is  exhausted,  without  assigning  any  cause, 
still  exists  in  those  states  where  such  prac- 
tice obtains,  notwithstanding  the  enact- 
ment of  the  acts  of  March  3,  1865  (13  Stat, 
at  L.  500,  chap.  86),  and  June  8,  1872  (17 
Stat,  at  L.  282,  chap.  333),  giving  per- 
emptory challenges  to  the  government,  if 
such  practice  has,  conformably  to  the  act 
of  July  20,  1840  (5  Stat  at  L.  394,  chap. 
47,  U.  S.  Rev.  Stat  S  800,  U.  S.  Comp.  SUt 
19ul,  p.  623),  been  adopted  by  a  court  rule 
in  the  Federal  courts.  Sawyer  v.  United 
States,  972 

4.  There  has  been  no  unreasonable  exer- 
cise of  the  conditional  or  qualified  right  of 
challenge  on  behalf  of  the  Federal  govern- 
ment in  a  criminal  case,  which  has  the  ef- 
fect of  setting  aside  a  juror  until  the  panel 
is  exhausted,  without  assigning  cause,  where 
neither  the  government  nor  the  defendants 
had  exhausted  all  their  peremptory  chal- 
lenges when  the  jury  was  obtained.         Id. 

LAND  DEPABTMElfT. 

Conclusion  of  Decision  of,  see  Coxtbts, 
23-25. 

LANDLORD  AND  TENANT. 

Corporate  Power  to  Make  or  Accept 
Leases  of  Street  Railway  Property, 
see  CoBPOBATioNS,  6. 

LAW. 

Lack  of  Adequate  Remedy  as  Ground 

for     Equitable     Jurisdiction,     see 

Equitt,  6-«. 
Lack  of  Adequate  Remedy  as  Ground 

for    Injunction,    see    Injunction, 

1,2. 

LEGISLATURE. 

Validity  of  Legislation  in  General,  see 
Constitutional  Law;  Statutes. 

Delegation  of  Legislative  Power,  see 
Constitutional  Law,  4. 


Acceptance  ot  Offer  by  Letter,  see  Con- 
tracts, 1. 


See  Admiralty. 

LICENSE. 

State  Tax  on  Sale  of  Intoxicatinf 
Liquors  on  Board  Interstate  Cm^ 
rier,  see  Commerce,  6. 

Federal  License  Tax  on  State  Dl^ 
pensers  of  Intoxicating  Liquors,  set 
Constitutional  Law,  1 ;  Internal 
Revenue,  1. 

Due  Process  of  Law  in  Licensing  Milk 
Business,  see  Constitutional  Law, 

iA. 
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Revooation  of  License  of  Foreign  Oor- 
porations  for  Removing  Cause  to 
Federal  Court,  see  Cokpoba.tion8, 

7. 
Fee  on  Street  Car  as  Exempting  from 
Franchise  Tax,  see  Taxes. 

IJENS. 

Of  Attaching  Creditors  of  Bankrupt, 
see  Bankbuptct,  4. 

I 
LIMITATION  OF  ACTIONS. 

Limitation  for  Action  to  Recover  Land 
Adversely  Held,  see  Adverse  Pos- 
session. 

Effect  of  Recognition  and  Acquiescence 
in    Boundary   between   States,  see 

BOXTNDABIES,    5. 

1.  A  state  statute  of  limitations  docs  not 
begin  to  run  against  the  right  to  enforce  the 
individual  liability  of  stockholders  in  a  na- 
tional bank  until  the  amount  of  such  lia- 
bility has  been  ascertained  and  assessed  by 
the  Comptroller  of  the  Currency.  Rankin 
V.  Barton,  163 

2.  The  prescription  of  twen^  years  gen- 
erally applicable  to  personal  actions  under 
toe  Spanish  law  prior  to  the  promulgation 
of  the  Civil  Code  is  the  prior  law  which, 
under  the  provision  of  that  Code  that  a  pre- 
scription which  began  to  run  before  its  pub- 
lication shall  be  governed  by  the  prior  laws, 
must  govern  an  action  in  Porto  Rico  for  a 
loss  under  a  policy  of  insurance  occurring 
before  the  royal  degree  of  1889,  extending 
the  Civil  Code  to  that  island.  Royal  Ins. 
Co.  V.  Miller,  226 

LODE  LOCATION. 

See  BCiNES. 

LOUISIANA. 

Boundary  between  Louisiana  and  Mis- 
sissippi, see  BoTJNDABiBS,  2-5. 


Contoact  for  Carrying,  see  Postofhob. 

MANDAMUS. 

To  Levy  Ti^x  to  Pay  Judgment  on  Town- 
ship Bonds  as  Suit  against  State, 
see  State,  3. 

1.  Mandamus  to  compel  the  county  au- 
thorities through  whom  taxes  are  assessed 
and  collected  to  levy  a  tax  to  pay  a  judg- 
ment on  township  bonds  cannot  be  denied 
Ml  the  theory  that,  because  the  legislature 
might,  under  S.  C.  Const,  art.  9,  §  8,  have 
vested  in  the  township  authorities*  the 
power  to  assets  and  collect  taxes  for  cor- 
porate purposes,  it  could  not  vest  such  power 
in  county  officers.  Graham  v.  Folsom,  404 
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2.  County  auditors  and  treasurers,  who 
are  the  instruments  employed  by  the  state 
^gislatnre  to  assess  and  collect  taxes,  may 
be  compelled  b/  mandamus  to  levy  a  tax 
to  pay  a  judgmoit  on  township  bonds,  al- 
though the  corporate  existence  ii  the  town- 
ship has  been  abolished  by  the  state  Con- 
stitution, and  its  corporate  agents  remored.' 

Id. 

3.  Any  l^al  right  which  a  stockholder  of 
a  national  bank  may  have  to  obtain  an  in- 
spection of  its  books  may  be  enforced  ii 
the  state  courts  by  mandamus,  in  view  of 
the  provision  of  the  act  of  August  13,  1888 
(25  Stat  at  L.  433,  chap.  866,  U.  S.  Comp. 
Stat.  1901,  p.  508),  that,  for  actions  against 
national  banks  at  law  or  in  equity,  thcj 
shall  be  deemed  citizens  of  the  state  in 
which  they  are  located,  and  that  in  sudi 
oases  the  Federal  dreuit  and  district  oonrtt 
shall  have  jurisdictioa  only  as  in  eases  be- 
tween individual  citizens  of  the  same  state. 
Guthrie  v.  Harkness,  •  130 

MANDATORY  INJ17NOTIOV. 

See  Injunction,  6. 


to    lianila,    set 


Duties    on    Imports 

DUTDB8,  2. 


Authority  of  Spedal  Master  to  Collect 
Assets  in  Baakniptogr  Frocsed- 
ings,  see  Banxbuptot,  L 

MASTER  AND  SERVANT. 

Legislative  Abrogation  of  Fellow  Serv- 
cAt  Rule  as  Affording  Equal  Pro- 
tection of  the  Laws,  aee  Oonstitu- 
noNAL  Law,  41. 

Employer's  Liability  Insurance,  see  In- 
surance, 6. 

Joint  Liability  of  Master  and  Serraat 
for  Latter's  Negligence,  See  Rb- 
MOVAi.  OF  Causks,  6,  7. 

1.  The  promulgation  by  a  train  despatch- 
er  of  spedal  orders,  sufficient,  if  obeyed,  to 
insure  the  safe  operation  of  two  passes^ 
trains  approaching  each  other  on  the  sams 
track,  is  not  a  complete  discharge  of  th« 
railway  company's  duty  to  furnish  ssit 
places  and  appliances  for  ita  employees  if 
the  despatcher  afterwards  becomes  aware  of 
the  danger  of  a  collisi<m,  growing  out  of  a 
disobedience  of  such  orders,  which  he  ni^ 
guard  against  by  issuing  new  orders.  Saats 
Fe  Pacific  R.  Co.  v.  Holmes,  lOM 

2.  A  railway  employee,  injured  bj  a 
head-on  collision  which  would  not  havt  oe* 
curred  if  the  train  having  the  right  of  way 
had  not  passed  a  station  eix  minutes  ah«s4 
of  schedule  time,  as  fixed  by  special  onlirs 

IM,  too,  SOI,  SOS  V.  t. 
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'rom  the  train  despatcher,  may  hold  the 
-ailway  company  accountable,  where  the 
iespatcher  failed  to  issue  orders  to  inter- 
»pt  the  train  at  that  point  after  being  in- 
formed that  it  was  two  minutes  ahead  of 
time  in  passing  a  point  but  a  few  miles 
jiivay.  Id. 

3.  The  existence  of  defects  in  the  insula- 
tion which  would  render  a  street  railway 
company  liable  for  the  death  of  an  employee 
occasioned  by  a  shock  received  in  adjusting 
the  leads  connecting  the  motive  power  of 
a  car  with  the  overhead  current  cannot  be 
inferred  from  the  presumption  of  the  exer- 
dee  of  due  care  on  the  part  of  the  person 
killed,  although,  in  the  absence  of  a  leak 
in  the  insulation,  no  shock  could  haVe  been 
received  unless  he  had  unnecessarily  touched 
the  uninsulated  ends  of  the  leads.  Looney 
V.  Metropolitan  R.  Co.  564 

4.  A  street  railway  pitman,  by  unneces- 
sarily touching  the  uninsulated  parts  in  ad- 
justing the  leads  connecting  the  motive 
power  of  a  street  car  with  the  overhead  cur- 
rent, relieves  the  company  from  liability  for 
his  death  from  the  resulting  shock,  although 
the  conductor  of  the  car  may  have  been 
negligent  in  permitting  the  trolley  pole  to 
come  in  contact  with  the  trolley  wire.      Id. 


See  Evidence,  7. 

MAXTMfi. 

1.  In  fictione  juris  semper  nqoitas  ezistit. 
Union  Refrigerator  Transit  Go.  v.  Ken- 
tucky^  150 

2.  Mobilia  sequuntur  personam.  Id. 

3.  Obsta  prindpiis.    Hale  t.  Henkel,  652 

4.  Qui  prior  est  tempore,  potior  est  jure. 

Louisiana  v.  Mississippi,  913 


See  PuBUO  Lands,  8. 


To  Satisfy  Statute  of  Frauds,  see  C!oN- 

TBAOTS,   10. 

MENTAI*  SUFFEBIHG. 

As  Element  of  Damages,  see  Dakages, 
1. 


Due  Process  of  Law  in  Licensing  Milk 

Business,  see  Constitutional  Law, 

24. 
Discrimination  in  Regulation  of  Milk 

Business,  see  Ck)NSTiTUTioNAL  Law, 

43,  44. 

MINTS. 

1.  The  south  end  of  a  lode  mining  daim. 


separated  from  the  rest  of  the  claim  by  a 
patented  placer  claim,  did  not  revert  to 
and  become  part  of  the  public  domain,  and, 
as  such,  subject  to  relocation,  until  the 
claimant  elected  to  retainr  and  patent  the 
north  end  of  the  claim,  although  such  elec- 
tion was  not  made  within  the  sixty  days 
given  for  that  purpose  by  the  Land  Depart- 
ment in  refusing  a  patent  for  the  entire 
claim  because  divided  by  the  placer  claim, 
but  w&s  deferred  until  after  the  unisuccess- 
ful  termination  in  the  Land  Department 
of  a  contest  with  the  placer  claimant,  begun 
after  the  dedsion  refusing  the  patent. 
Brown  v.  Gurney,  717 

2.  An  election  to  retain  the  north  end 
of  a  lode  mining  claim,  separated  from  the 
rest  of  the  claim  by  a  patented  placer  claim, 
made  after  the  unsuccessful  termination  in 
the  Land  Department  of  a  contest  with  the 
placer  claimant,  begun  after  a  patent  for 
the  entire  claim  was  refused  because  divided 
by  the  placer  claim,  took  effect  eo  inatanti 
as  an  abandonment  of  the  south  end  of  such 
claim,  which  became  at  once  subject  to  re- 
location, although  the  entry  as  to  such  tract 
had  not  then  been  formally  cancded.       Id. 

3.  An  amended  rdocation  of  a  mining 
claim,  made  after  the  land  has  reverted  to 
the  public  domain,  cannot  cure  the  defect 
in  the  original  rdocation  arasing  out  of  the 
fact  that  the  land  was  not  then  subject  to 
entry,  where  intervening  rights  in  favor  of 
a  third  person  have  ueen  created*  Id. 


In  Bequest,  see  Chabitii8. 


Boundary  between  iiOnisiaaa  and  Bfii- 
sissippi,  see  Bottndabies,  2-5. 

MISSISSIPPI  RIVEB. 

Boundary  Line  in,  between  Iowa  and 
Illinois,  see  Boundabies,  1. 

MONOPOLY. 

Validity  of  State  Legislation  to  Insure 
Competition  between  Insurance 
Companies,  see  Constitutional 
Law,  55. 

Validity  of  Contracts  under  Anti-trust 
Acts,  see  Contbaots,  6-8. 

MOOT  CASE. 

As  Limiting  Appellate  Jurisdiction  of 
Supreme  Court  of  United  States 
over  State  Courts,  see  Appeal  and 
Ebbob,  20-22. 

Lack  of  Merit  in  Claim  of  Federal 
Question,  see  Courts,  17,  18. 

See  also  Appeal  and  Ebbob,  8. 
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KOBTOAGE. 

Impairment  of  Rights  Acquired  under 

Fo^eclo8ure  Sale,  see  CoifsnTunoN- 

AL  Law,  61. 
Rights  of  Mortgagee  in  Insurance,  see 

Insubance,  3-5. 
Effect  of    Recital    of    Foreclosure    on 

Title  Conveyed  by  Trustee's  Deed, 

see  T&U3T8,  2. 

1.  The  fact  that  there  was  no  building 
upon  the  property  when  a  deed  of  trust  was 
executed  conveying  the  described  property 
"with  all  and  singular  the  improvements, 
ways,  easements,  rights,  privileges,  and  ap- 
purtenances to  the  same  belonging  or  in  any 
wise  appertaining"  does  not  prevent  an 
easement  on  the  adjacent  property  of  the 
grantor,  made  necessary  to  the  use  and  en- 
joyment of  an  apartment  house  built  flush 
upon  the  line  of  the  property  described, 
from  passing  under  the  deed,  where  it  was 
within  the  knowledge  and  purpose  of  the 
parties  that  a  building  should  be  constructed 
wbddi  would  be  the  principal  security  for  a 
loan.    Warner  v.  Grayson,  470 

2.  A  sale  in  entirety  of  two  parcels  of 
land  covered  by  separate  trust  deeds  should 
not  be  ordered  unless  the  interests  of  the 
holders  of  the  equity  of  redemption  and  of 
the  encumbrances  require  it.  Id. 

3.  The  contract  rights  under  a  municipal 
ordinance,  which  were  the  property  of  a 
waterworks  company,  authorized  by  Miss. 
Laws  1882,  p.  50,  to  borrow  money  and  se- 
cure its  payment  by  mortgage  or  deed  of 
trust  upon  its  property  and  franchises, 
passed  by  foreclosure  and  a  subsequent  quit- 
claim deed  of  the  property  covered  by  a 
mortgage  of  all  its  property  and  franchiseS| 
privileges  and  rights.  Vdckburg  v.  Vicks- 
burg  Waterworks  Co.  1102 

4.  The  successor  to*  the  Union  Pacific 
Railroad  Company  by  purchase  under  a  fore- 
closure sale  of  a  first  mortgage  of  the  rail- 
way property  did  not  take  the  property  free 
from  the  obligation,  under  the  act  of  Feb- 
ruary 24,  1871  (16  Stat  at  L.  430,  chap. 
67),  enacted  subsequent  to  the  execution  of 
the  mortgage  in  the  exercise  by  Congress  of 
its  reserved  right  to  alter,  amend,  or  repeal 
the  act  incorporating  the  railroad  company, 
to  permit  the  joint  use,  by  the  trains  of  fdl 
railroads  terminating  at  Omaha,  of  the 
bridge  w^ose  construction  at  that  point  by 
the  Union  Pacific  Railroad  Company  was 
authorized,  by  that  statute.  Union  P.  ZL 
Co.  T.  Mason  City  ft  Ft  D.  R.  Go.  134 

5.  Purchasers  of  the  equity  of  redemp- 
tion from  the  grantor  in  a  deed  of  trust, 
with  knowledge  that  such  deed  covered  the 
described  property  "with  all  and  singular 
tne  improvements,  ways,  easements,  rights, 
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privileges,  and  appurtenanees  to  the  tan  e 
belonging  or  in  anywise  appertaining,**  aui 
that  the  grantor  had  so  erected  a  building 
thereon  that  an  easement  upon  adjaeent 
property  owned  by  him  was  necessary  to  its 
use  and  enjoyment,  and  that  he  had  at- 
tempted to  obtain  ttas  easement  by  release 
from  another  deed  of  trust  corering  soek 
adjacent  property, — have  no  better  standing 
than  their  grantor  to  daim  that  such  ease- 
ment did  not  pass  under  the  deed.  Warner 
V.  Grayson,  470 

Priority  as  betweem  e«rpormte 


6.  Judgments  against  a  water  company 
in  actions  to  recover  the  value  of  property 
alleged  to  have  been  destroyed  faj  ftre,  as  a 
result  of  the  failure  of  the  company  to  exer- 
cise reasonable  care  to  furnish  an  adequate 
supply  of  water,  are  judgments  for  torts, 
within  the  meaning  of  N.  C.  Code,  1883,  § 
1255,  subordinating  the  lien  of  corporate 
mortgages  to  judgments  for  torts  oommitted 
by  the  corporation.  Guardian  Trust  k  De- 
posit Co.  V.  Fisher,  M7 

7.  j%,  judgment  in  tort,  recovered  against 
the  corporate  purchaser  of  a  waterworks 
system  encumbered  with  a  mortgage  exe- 
cuted by  the  original  corporate  owner,  is 
entitled  to  priority  over  the  lien  of  tneh 
mortgage,  under  N.  C.  Code,  1883,  §  12M, 
subordinating  the  lien  of  corporate  mor^ 
gages  to  judgments  for  torts  committed  by 
the  corporation,  since  to  hold  that  only  the 
interest  in  the  property  acquired  by  the  pur- 
chasing corporation  was  responsible  lor 
damages  caused  by  its  negligence  would,  de- 
feat the  purpose  of  the  statute  to  make  cor- 
ponite  properly  security  against  torts  com- 
mitted by  uie  owner.  Id. 

MUIiTIFABIOUBIIBSS. 

In  Creditors'  BiU,  see  Pubadiho,  1. 

MUIiTIPIilOITT  OF  SUITS. 

Prevention  of,  as  Grouna  for  Equitable 
Jurisdiction,  see  Equitt,  0. 

MUNICIPAI.  COBPORATIOHS. 

Validity  of  Acts  of  Municipality  in  Ex- 
cess of  Its  Powers,  see  Cohstitu- 
TiONAL  Law,  21. 

Due  Process  of  Law  4n  ICnnidpal  Dis- 
posal of  Garbage,  see  Ccuvsnru- 
TiONAL  Law,  22,  23. 

Regulation  of  Milk  Business  as  Afford- 
ing Equal  Protection  of  the  laws, 
see  CoNSTrrunoNAL  Law,  44. 

State  Alteration  or  Destruction  of,  as 
Impairing  Contract  Obligations,  sti 

CONSTITUTIONAt    LaW,    57. 

Municipal  Construction  of  Waterworki 
as  Impairing  Contract  Obligatioai, 
see  Constitutional  Law,  59,  60. 
199,  200,  201,  tot  V  t^ 
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EfTdcl  of  Combination  to  Fix  Gas  Rates 
on  Right  to  Relief  against  Mu- 
nicipal Establishment  of  Confisca- 
tory Rates,  see  Contracts,  8. 

Mandatory  Injunction  to  Compel  Con- 
struction of  Sewer,  see  Injunc- 
tion, •. 

Consent  to  Extension  of  Street  Rail- 
way, see  Street  Railways,  1,  2. 

Term  of  Franchise  Granted  to  Street 
Railway  Company^  see  Street 
Railwats,  3-12. 

1.  Tbe  power  to  control  streets  and  high- 
aya,  conferred  upon  the  board  of  trustees 
)r  the  town  of  Lake  View,  in  Cook  county, 
y  111.  act  of  March  5,  1867,  §  7,  includes 
le  right  to  authorize  the  use  of  such  streets 
Qd  highways  for  street  railway  purposes, 
lair  V.  Chicago^  801 

2.  l%e  power  to  charter  a  street  railway 
as  not  withdrawn  from  the  legislature  by 
'ex.  Const.  1876,  art  10,  S  7,  providing  that 
no  law  shall  be  passed  by  the  legislature, 
ranting  the  right  to  construct  and  operate 

street  railway  within  any  city,  town,  or 
illage,  or  upon  any  public  highway,  with- 
ut  first  acquiring  the  consent  of  the  local 
uthorities  having  control  of  the  street  or 
ilChway  proposed  to  be  occupied  by  said 
ailway,"  but  such  power  still  exists,  pro- 
ided  the  consent  of  the  local  authorities 
te  first  acquired.  San  Antonio  Traction  Co. 
\  Altgelt,  491 

3.  The  city  of  Chicago  was  empowered, 
without  the  approval  of  the  Secretary  of 
^ar,  to  require  the  lowering  of  a  street 
lailway  tunnel  under  the  Chicago  river  to 
pve  a  clear  depth  of  21  feet  of  water  above 
t,  or,  in  the  alternative,  to  compel  its  re- 
noval,  by  the  declaration  in  the  river  and 
aarbor  act  of  March  3,  1899  (30  Stat,  at 
L.  1156,  chap.  425),  that  all  the  work  of 
removing  and  reconstructing  bridges  and 
piers  and  lowering  tunnels,  necessary  to 
permit  a  practicable  channel  with  tbe  pre- 
scribed "project"  depth  of  21  feet  in  the 
Chicago  river,  should  be  done  by  the  city 
without  expense  to  the  United  States.  West 
Chicago  Street  R.  Co.  v.  Illinois  ex  rel.  Chi- 
cago, 845 

Grant  of  ezolnalTe  piiTileses. 

4.  The  adoption  of  ordinances  granting  an 
exclusive  privilege  for  fifty  years  to  dispose 
of  garbage  and  refuse  matter  by  cremation 
or  reduction,  and  requiring  the  delivery  of 
all  euch  material  at  the  crematory  or  le- 
duction  plant,  there  to  be  destroyed  at  the 
expense  of  the  person,  company,  or  corpora- 
tion conveying  the  same,  was  within  the  au- 
thority of  the  board  of  supervisors  of  the 
dty  and  county  of  San  Francisco — under 
Cal.  Const  1879,  art.  11,  §  11,  Cal.  Stat. 
1863,  p.  540,   Cal.   Stat   1893,  p.   283— to 


make  and  enforce,  within  the  city  and  coun* 
ty,  all  such  reasonable  sanitary  and  other 
regulations  as  are  not  in  conflict  with  any 
general  statute  or  with  the  Constitution,  and 
which  have  for  their  object  the  preservation 
of  the  public  health.  California  Reduction 
Co.  V.  Sanitary  Reduction  Works,  204 

5.  A  municipal  grant  of  a  waterworks 
francliise  is  not  to  be  construed  by  implica- 
tion to  devest  the  moinicipality  of  its  power 
to  construct  an  independent  waterworks 
System  of  its  own.  Knoxville  Water  Co. 
V.  Knoxville,  353 

6.  A  municipality,  in  exercising  the  au- 
thority conferred  by  its  charter  to  provide 
for  the  erection  and  maintenance  of  a  sys- 
tem of  waterworks  to  supply  the  city  with 
water,  and,  to  that  end,  to  contract  with  a 
party  or  parties  who  shall  build  and  operate 
waterworks,  may  exclude  itself  from  con- 
structing and  operating  waterworks  of  its 
own  for  the  term  covered  by  such  contract 
VicKsburg  v.  Vicksburg  Waterworks  Co. 
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7.  A  municipality  excludes  itself  from 
competition  during  the  period  named  with 
the  grantee  in  an  ordinance  of  the  exclu- 
sive right  to  erect,  maintain,  and  operate 
waterworks  for  a  definite  term,  to  supply 
water  for  public  and  private  use.  Id. 

NATIONAI.  BANKS. 

See  Banks. 

NAVIGABLE  WATERS. 

State  Boundary  in,  see  Boundabies. 

State  UDstruction  of,  see  Coichebce,  10. 

Construction  of  Dam  Across  Navigable 
Stream,  see  Constitutional  Law, 
13,  56; 'Waters,  1. 

Compelling  the  Lowering  of  Street  Rail- 
way Tunnel,  see  Constitutionai. 
Law,  17,  65. 

Municipal  Power  Over,  see  Municipal 
Cobpobations,  3. 

As  Highway,  see  Statutes,  5. 

Paramount  Right  of  Navigation,  see 
Waters,  2. 

NEGLIGENCE. 

Of  Master  or  Servant,  see  Master  and 
Servant. 

Joint  Liability  of  Master  and  Servant 
for  Latter's  Negligence,  see  Re- 
moval OF  Causes,  6,  7. 

Of  Street  Railway  Motorman  as  Ques- 
tion for  Jury,  see  Trial,  2. 

NEGROES. 

Discrimination  against,  in  Selection  of 
Jurors,  see  Constitutional  Law, 

46 

1225 


NoTB8( Editorial)  Index  TO. —Pabtitioh. 


HOTE8  (Editorial)  INDEX  TO. 

Appeal;  error  to  state  courts  in  cases 
presenting  merely  abstract  or 
moot  questions.  382 

Error  to  state  court  in  cases  in- 
volving questions  uiider  the  na- 
tional banking  law.  163 
Error  to  state  courts  in  cases  in- 
volving land  titles.                        '1120 
Certificate  of  state  court  as  show- 
ing  presence    of    Federal  ques- 
tions.                                                428 
When  writ  of  error  may  run  to  in- 
ferior stfite  court.                             633 
Parties  to  appellate  proceedings  in 
the  Federal  Supreme  Court.  723 

Coatraota;  undelivered  deed  as  mem- 
orandum to  satisfy  statute 
of  frauds.  1032 

Monopoly  in  contract  or  ordinance 
for  removal  of  garbage.  204 

Master  and  serrant;  joint  liability 
of  master  and  servant  for  lat- 
ter's  negligence.  441 

What  acts  of  an  employee  amount 
to  contributory  negligence  pre- 
cluding a  recovery  from  his  em- 
ployer lor  injuries  caused  by 
electric  shock.  664 

Mnaieipal  oorporatioiui;  monopoly 
in  contract  or  ordinance  for  re- 
moval of  garbage.  204 

national  lianlui;  power  of  national 
bank  to  take  corporate  stock  in 
satisfaction  of  a  debt  or  as  col- 
lateral security*  537 

HOTICE. 

Necessity  of  Notice  to  Next  of  Kin  to 
Justify  Probate  of  Will,  see 
COUBTS,    18. 

Sufficiency  of  Notice  of  Time  for  Pay- 
ment of  Insurance  Premium,  see 
Insurance,  2. 

Purchasers  of  Timoer  Lands,  see  PuB- 
uo  Lands,  14,  15. 

OBITER  DICTA.  , 

See  Stabs  Dsoibis. 


OBJECTIONS. 

See  Appeal  and  Ebbob,  V. 


OFITCEB8. 

Position  Included  in  Civil  Service,  see 
Civil  Seeviob,  1. 

Compensation  of  Civil  Service  Employee 
During  Suspension^  see  C^viL  Serv- 
ice, 2. 

Contracts  of  Corporate  OfBcers  ••  in 
Ftaud  of  Rights  of  Minority  Stook- 
holdert,  see  Cobpobations,  1. 

Pioeeedinfi  against,  as  Suit  a§ainst 
Stett^  Me  Staxs,  2-^ 


Suit  against  Secretary  of  Interior  ai 
Suit  against  United  States,  nt 
United  States,  2. 

Senators  of  the  United  SUtet  do  not  Mi 
their  places  ''under  the  government  of  ths 
United  States,"  within  the  meaning  of  tkt 
declaration  in  U.  S.  Rev.  Stat,  f  1782,  that 
anyone  convicted  under  its  provisions  ihall 
be  incapable  of  holding  any  office  of  honor, 
trust,  or  profit  under  that  govemmeDt.  Bur- 
ton V.  United  States^  1057 


Ooar^ 


OKUkHOMA. 

Appeal  from  Territorial  Sop: 

see  JiPFEAL  AND  EBBOBy  62. 

OPTIOHS* 

See  ContbAots,  6. 

OBIGIHAI.  JUBUDICTIOH. 

See  CouBTS;  Supbems   Coubt 
United  States. 


PABEHT  AHD  CHUiD. 

The  plenary  power  conferred  upon  ths 
father  by  La.  Civ.  Code,  1870,  arts.  221, 22S» 
226,  to  administer,  during  marriage,  ths 
estate  of  his  minor  children,  is  wholly  dit> 
tinct  from  tutorship,  and  is  not  modified  or 
controlled  by  the  provision  of  art.  3350,  thai 
an  inventory  must  be  made  and  recorded  be- 
fore fathers  and  mothers  who,  by  law,  ait 
entitled  to  the  usufruct  of  property  belong- 
ing to  their  minor  children,  shall  be  allowed 
to  take  possession  of  such  property,  asd  «■- 
joy  the  fruits  and  revenue  thereof.  Darling- 
ton V.  Turner, 


To    Writ    of    Error, 
Ebbob,  38,  39. 

The  joinder  by  amendment  of  the 
of  a  policy  of  insurance  as  a  party  plaintiff 
in  a  suit  in  Porto  Rico  by  a  mortgage  cred- 
itor of  tne  assured  to  enforce  his  rights  un- 
der the  mortgage  to  the  avails  of  the  in- 
surance cannot  be  deemed  a  clear  abuse  of 
the  trjal  court's  discretion,  where  the  as- 
signee's rights  are  alleged  to  be  subordi- 
nate to  those  of  the  mortgage  creditor,  ii 
view  of  the  provision  oi  the  Law  of  Civil 
Procedure  for  Cuba  and  Pbrto  Rico,  art 
156,  that  "causes  of  action  against  several 
persons,  or  by  several  persons  against  mm, 
arising  from  the  same  source  of  title,  m 
based  upon  the  same  cause  of  action,  mtf 
be  joined  and  brought  in  one  action."  Royal 
Ins.  Co.  V.  Miller, 


PARTinOlf. 

Proceedings  in  a  partition  suit  in  whiek 
a  possession  adverse  to  complainants  ii 
•aaerted  under  a  tax  title  should  be  pstt- 

IM,  800.  801,  80S  V.  t. 


Patbrtb^Plbading. 


poned  until  complainants  shall  have  estab- 
lished their  title  at  law.    Clark  v.  Boiler, 
300 

PATENTS. 

Final  Decree  in  Infringement  Suits,  see 
Appeal  and  Ebbob,  4,  6. 

To  Public  Lands,  see  PuBUC  Lands. 

Accounting  for  Royalties  under  Sale  of 
Invention,  see  Refebkngb. 

Rescission  of  Ck>ntract  for  Sale  of  In- 
vention, see  Sale,  1. 

1.  Hie  refusal  x>t  patents  for  some  of  the 
claims  of  invention  only  exonerates  the 
vendee  of  euch  invention  from  any  obliga- 
tion to  pay  further  royalties  on  devices  made 
and  sold  by  it  which  do  not  embody  what 
remains  of  the  claims,  where  the  contract 
requires  the  payment  of  royalties  on  all  de- 
vices embodying  the  invention  until  final 
adverse  action  by  the  Patent  Office.  Eclipse 
Bicycle  Oo.  v.  Farrow*  817 

2.  The  lack  of  novelty  in  a  supposed  in- 
vention does  not,  until  the  final  adverse  ac- 
tion by  the  Patent  Office,  wliieh  is  to  ter- 
minate tue  contract  for  its  sale,  relieve  the 
vendee  of  its  obligation  under  the  contract 
to  pay  royalties  "on  all  the  devices  made  or 
sold  embodying  the  invention,''  where  the 
vendee  took  an  assignment  of  the  inventor's 
right,  title,  and  interest,  took  charge  of  his 
applications  for  patents,  and  agreed  to  de- 
fend the  invention  against  infringement.  Id. 

'  8.  The  obligation  of  the  vendee  in  a  con- 
timet  lor  the  sale  of  an  invention  of  an  im- 
proved automatic  coaster  brake  for  bicycles 
to  pay  royalties  on  all  devices  made  or  sold 
embodying  the  invention,  and  to  use  due 
business  diligence  to  push  their  sale,  cannot 
be  so  extended  as  to  require  an  account  for 
the  manufacture  and  sale  of  a  new  device, 
accomplishing  the  same  results,  but  differ- 
ing radically  in  construction  and  operation, 
which  may  reasonably  and  honestly  have 
been  regarded  as  superior  to  the  vendor's 
invention.  Id. 

PAYMENT. 

Medium    of    Payment,    see    CSonstitu- 

TIONALLAW.    64;    Ck>NTBACTS,  4. 

Injunction  Pending  Payment  of  Dam- 
ages, see  Injunction,  3. 

Notice  of  Time  for  Payment  of  Insur- 
ance Premium,  see  Insubance,  2. 

Effect  of  Voluntary  Payment  on  Suit  to 
Recover  Stamp  Tax  Illegally  Im- 
posed, see  INTEBNAL  REVENUE,  2,  3. 

A  transfer  in  the  District  of  Colum- 
bia of  the  property  of  a  testator,  there  sit- 
uated, to  the  father  of  certain  minor  legatees 
residing  in  Louisiana,  who  was  fully  em- 
powered to  collect  and  receive  the  same  by 


the  law  of  their  domicil,  is  valid  and  bind- 
ing on  such  minors,  there  being  no  showing 
of  any  creditors  in  Virginia,  which  was  the 
domidl  of  the  testator,  although,  if  the 
property  had  been  administered  upon  in  that 
jurisdiction,  the  father  would  not  have 
been  entitled  to  receive  or  remove  the  prop- 
erty therefrom  without  an  order  made  by  a 
Virginia  court,  and  ^e  giving  of  satisfac- 
tory security.    Darlington  v.  Turner,        992 

PERCOLATING  WATER, 

See  WATEB3,  3. 

PHUJPPINE  ISLANDS. 

Review  of  Decree  of  Supreme  Court  of 
Philippine  Islands  in  Divorce  Pro- 
ceeding, see  Appeal  and  £bbob» 
17,  64, 

Power  of  Supreme  Court  of,  to  Convict 
Accused  of  Higher  Degree  of  Crime 
on  Appeal  in  Criminal  Case,  see 
Appeal  and  Ebbob,  73. 

Duties  on  Imports  to  Manila,  see 
Duties,  2. 

PLEADING. 

Review  of  Discretion  of  Trial  Court 
Respecting  Pleading,  see  Appeal 
AND  Ebbob,  72. 

Sufficiency  of  Allegations  to  Sustain 
Federal  Jurisdiction,  eee  CoxTBTSy 
9-14. 

Variance,  see  Evidence,  9. 

Effect  of  Dismissal  of  Bill  as  to  One 
Party  on  His  Right  to  Intervene  if 
Subsequent  Proceedings  Affect  His 
Interest,  see  Judgment,  2. 

Joinder  of  New  Party  by  Amendment* 
see  Pabtdes, 

1.  A  bill  filed  by  the  holder  of  a  non- 
negouauie  note  given  by  a  national  bank 
which  afterwards  went  into  voluntary  liqui- 
dation is  not  multifarious  because  the  com- 
plainant seeks  by  such  bill,  on  behalf  of 
himself  ana  all  other  creditors,  the  winding 
up  of  its  affairs,  the  determination  of  the 
amount  due  on  his  note,  the  ascertainment 
of  all  the  creditors  and  the  amount  of  their 
claims,  the  subjection  of  the  remaining  as- 
sets to  the  payment  of  those  claims,  and  the 
enforcement  of  the  statutory  liability  of  the 
stockholders.  Wyman  v.  Wallace,  738 
Frenzer  v.  Wallace,                                    742 

2.  The  plea  of  the  general  issue,  filed  to 
a  declaration  before  the  allowance  of  an 
amendment  joining  as  party  plaintiff  in  a 
suit  for  insurance  the  person  to  whom  a 
transfer  of  the  policy  is  alleged,  will  not  be 
regarded  as  traversing  the  amended  declara- 
tion, where  the  rebord  shows  that  the  ease 
was  tried  on  the  theoxy  that  the  trmnsfer 


PoucE  Power— Privilkgb 


was  not  disputed,  but  was  an  established 
fact.    Royal  Ins.  Co.  v.  Miller,  220 

POLICE  POWEB. 

See  Constitutional  Law,  13,  54-50. 

POOLING  OF  FREIGHTS. 

By  Competing  Railroad,  see  Carriers. 
5. 

PORTO  RICO. 

Federal  Question  as  Sustaining  Writ  of 
Error  from  Supreme  Court  to  Dis- 
trict Court  of  Porto  Rico,  see  Ap- 
peal AND  Errob,  13. 

Review  in  Supreme  Court  of  Judgment 
of  Supreme  Court  of  Porto  Rico, 
see  Appeal  and  Error,  10. 

Remedy  for  Wrongful  Attachment,  see 
Attachment. 

jurisdiction  of  District  Court,  see 
Courts,  5. 

Conformity  by  Federal  Court  to  Local 
Procedure,  see  Courts,  28,  29. 

Right  to  Jury  Trial  in,  see  Jury,  1,  2. 

Prescription  for  Personal  Actions  in, 
see  LiiiiTATioN  of  Actions,  2. 

POSSESSION. 

Presumption  of  Continued  Possession  of 
Railway  Roadbed,  see  Evidence,  1. 

POSTOFFIGE. 

Criminality  of  Senator's  Services  be- 
fore Postoffice  Department,  see 
Crihinal  Law,  2. 

1.  An  increase  in  the  service  required  on 
A  mail  route,  as  the  result  of  the  establish- 
ment of  a  new  distributing  station  in  the 
city  of  New  York,  amounting  to  more  than 
300,000  miles  of  additional  transfer  serv- 
ice, and  involving  an  additional  expenditure 
of  nearly  $10,000  for  ferry  tolls,  cannot  be 
required  by  the  Postmaster  Creneral  without 
extra  compensation,  under  the  authority  re- 
served to  him  in  the  contract  to  call  for  new, 
additional,  mail  messenger,  or  transfer  serv- 
ice without  additional  compensation.  United 
States  V.  Utah,  N.  &  C.  Stage  Co.  251 

2.  The  positive  statement  in  the  govern- 
ment's advertisement  for  proposals  for  serv- 
ices on  a  mail  route  that  the  number  of 
elevated  stations  to  be  served  was  two, 
whereas  in  fact  there  were  four  to  be  served, 
entitles  the  contractor  to  additional  com- 
pensation for  the  extra  service  thereby  ne- 
cessitated, although  the  advertisemoit  re- 
quired bidders  to  inform  themselves  as  to 
the  facts,  and  stated  that  additional  com- 
pensation would  not  be  allowed  for  mis- 
takes. Id. 

3.  The  carriage  of  the  mails  up  and  down 
the  steps  at  elevateid  railroad  stations  is 
1828 


called  for  by  n  contract  for  performing  iSbn 
covered  regulation  wagon,  niail  messenger, 
transfer,  and  mail  station  service  on  a  miH    ■ 
route,    in   which   the   contractor  agreed  to    \i 
take  the  mails  from  and  deliver  them  to  the 
postoffices,  mail  stations,  anJ  cars.  Id. 

PREMIUMS.  f: 

Notice  of  Time  for  Payment  of  Insir 
ance  Premium,  see  Iksubaicck,  2. 

PBESCRIPTION. 

See  Adverse  Possess^it;   Limitatioi 
OF  Actions. 


Lack  «f 
Mas- 


PRESUMPTIOH. 

Inference  of  Negligence  from 
Contributory  Negligence, 
TER  AND  Servant,  3. 

See  also  Evidence,  1. 


PRINCIPAI*  AND  SURETY. 

Labor  and  materials  used  in  the 
tion  of  a  public  work,  whether  fumishei 
under  the  contract  directly  to  the  oontraekor 
or  to  a  subcontractor,  must  be  deemed  with- 
in the  obligation  of  a  surety  company  nnder 
a  bond  executed  pursuant  to  the  act  of 
August  13,  1894  (28  Stat,  at  L.  278,  ehaf 
2S0,  U.  S.  Comp.  Stat.  190],  p.  2523),  con- 
ditioned for  the  prompt  payment  by  the  eoa* 
tractor  to  ''all  persons  supplying  it  labor  or 
materials  in  the  prosecution  of  the  work 
provided  for  in  said  contract,"  in  view  of 
the  manifest  purpose  of  that  statute  to  pro- 
tect those  whose  labor  or  material  has  cos- 
tributed  to  the  prosecution  of  the  work. 
United  States,  use  of  Hill,  t. 
Surety  Co. 

PRIVATE  ULND  CUklll. 

A  recital  in  a  patent  from  the  United 
States,  confirming  a  Mexican  land  grant  to 
the  original  grantee^,  *'their  heirs,  mnetmr 
sors  in  interest,  and  assigns,"  that  two 
persons  named  therein  had  acquired  aa  na- 
divided  interest  in  the  land,  which  patent 
was  based  on  a  decree  to  that  effect  of  tht 
court  of  private  land  claims,  established  bf 
the  act  of  March  3,  1801  (26  SUt.  at  L.  854. 
cnap.  539,  U.  S.  Comp.  SUt  1901,  p.  765), 
is  sufficient  to  establish  a  record  title  ia 
the  persons  so  named  as  against  others  hold- 
ing merely  by  adverse  poaaesslon,  althongb 
under  SS  8,  13,  of  that  act,  the  contra*- 
tion  of  the  grant  by  that  court  only  qvit- 
claims  the  title  of  the  United  Sutea,  and 
saves  the  rights  of  third  parties.  Herrkk  v 
Boquillas  Land  &  C.  Co. 


Of  Witnesses,  see  CoimrrunoKAi.  Law, 
34;  Witnesses,  2-B. 

199.  800,  801,  MS  V.  & 
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PRIVII.EGE8   OR  nfHUNITIES. 

See  Constitutional  Law,  53. 

PROBABLE  CAI7SB. 

In     Habeas     Corpus     Proceeding, 
Habeas  Corpus,  7. 


BAA 


PROHIBITION. 

The  existence  under  N.  M.  Code,  f  3358, 
of  the  right  to  appeal  to  the  district  court 
from  judgments  of  a  justice  of  the  peace  in 
actions  of  forcible  entry  and  detainer,  justi- 
lies  the  territorial  supreme  court  in  refus- 
ing to  restrain  the  justice  from  taking  fur- 
ther proceedings  in  actions  of  that  nature 
in  which  judgment  had  been  given  against 
a  defendant  claiming  to  be  the  owner  of  the 
property,  and  alleging  a  want  of  jurisdic- 
tion to  determine  the  question  of  ownership 
in  such  a  proceeding.    Alexander  v.  Crollott, 

317 

PROTEST. 

Effect  of  Voluntary  Payment  on  Suit  to 
Recover  Stamp  Tax  Illegally  Im- 
posed, see  Internal  Revenue,  2,  3. 


PUBLIC  IMPROVEMElfTS. 

Extent  of  Surety's  Liability,  see  Pbin- 

CIPAL  AND  SUBETT. 

The  right  of  a  bridge  company  or  its 
municipal  successor  to  diange,  under  legis- 
lative authority,  the  grade  of  a  street  for 
its  full  width  for  an  approach  to  a  bridge 
wicuout  making  compensation  to  abutting 
owners  for  consequential  damages,  is  not  so 
exhausted  by  exercising  the  right  as  to  a 
portion  of  tne  street  only  as  will  prevent  a 
subsequent  change  o7  grade  of  the  rest  of 
the  street  by  extending  the  approach  to 
cover  an  opening  left  in  the  center  of  the 
street  to  permit  access  to  the  wharves  of 
aoutting  owners.    Mead  v.  Portland,        413 

PUBLIC  LANDS. 

Conclusiveness  of  Decision  of  Land  De- 
partment, see  CoxJBTS,  23-25. 

Fishery  Rights  under  Hawaiian  Grant, 
see  Fisheries. 

Lode  Mining  Claims,  see  Mines. 

Private  Land  Claims,  see  Private  Land 
Claims. 

1.  No  intention  on  the  part  of  Congress 
to  permit  rights  to  public  lands  in  Alaska 
to  be  initiated  by  a  settlement  made  after 
the  enactment  of  the  act  of  M^y  17,  1884 
(23  Stat,  at  L.  24,  chap.  53),  can  be  gath- 
ered from  the  provision  of  $  8  of  that  act 
ttm^  ''the  Indians  or  other  persons  in  said 
district  riiall  not  be  disturbed  in  the  pos- 
session of  any  lands  actually  in  their  use 
or  occupation,  or  now  claimed  by  them,  but 
the  terms  under  which  such  persons  may  ai.*- 
^  ^.  8..  Book  60. 


quire  title  to  such  lands  is  reserved  for 
future  legislation  .by  Congress,"  especially 
when  considered  with  a  subsequent  clause 
of  that  section  that  "nothing  contained  in 
this  act  shall  be  construed  to  put  in  force 
in  said  district  the  general  land  laws,"  and 
with  the  provision  of  §  12  for  the  appoint- 
ment of  a  commission  to  report  the  facts  to 
enable  Congress  to  determine  what  limita- 
tions or  conditions  should  be  imposed  when 
tne  land  laws  should  be  extended  to  the  dis- 
trict. Russian-American  Packing  Co.  ▼. 
United  States,  314 

Royal  Packing  Co.  ▼.  United  States,         316 

2.  Any  rights  {>reviously  acquired  under 
the  act  of  March  3,  1891  (26  Stat  at  L. 
1100,  chap.  561),  SS  12,  13  (U.  S.  Comp. 
Stat.  1901,  pp.  1467,  1468),  by  settlement 
upon  and  survey  of  public  lands  in  Alaska, 
were  terminated  by  the  proclamation  of  the 
President  that  the  land  in  question  was  re- 
served for  the  purpose  of  establishing  a  fish- 
culture  station,  in  accordance  with  the  decla- 
ration of  §  14  of  that  act,  that  the  provisions 
of  the  two  preceding  sections  shall  not  be  so 
construed  as  to  warrant  the  sale  of  any 
lands  belonging  to  the  United  States  which 
shall  be  reserved  for  public  purposes  or  se- 
lected for  fish-culture  stations.  Id. 

3.  The  value  of  improvements  made  on 
public  lands  in  Alaska  by  a  mere  trespasser, 
occupying  the  land  without  a  shadow  of 
title,  cannot  be  recovered  from  the  United 
States  upon  the  selection  of  the  land  in 
question  by  the  government,  in  accordance 
with  the  act  of  March  3,  1891  (26  Stat,  at 
L.  1100,  chap.  561),  S  14,  for  a  fish  culture 
station.  Id. 

4.  One  claiming  under  a  trust  deed  from 
the  patentee,  wi^  knowledge  of  a  prior  con* 
veyance  of  the  timber  and  a  right  of  way, 
cannot  challenge  the  validity  of  such  con- 
veyance because  it  was  made  pursuant  to  an 
agreement  entered  into  prior  to  the  patent, 
in  consideration  of  an  advance  of  money  to 
enable  the  entryman  to  perfect  his  entxy  and 
obtain  the  patent.  Hartman  v.  Butterfield 
Lumber  Co.  217 

5.  A  contract  by  which  one  proceeding 
under  the  pre-emption  law  agreed,  in  con- 
sideration of  an  advance  of  a  portion  of  his 
expenses  to  be  incurred  in  perfecting  the  en- 
try, to  pay  a  specified  sum  for  locating  him 
on  the  land,  and  a  further  amount,  to  be  de- 
termined by  the  proceeds  of  any  sale  which 
he  might  make  aiter  acquiring  title,  is  not 
invalid,  under  U.  S.  Rev.  Stat  §  2262,  re- 
quiring every  pre-emptor  to  make  affidavit 
before  entry  that  "he  has  not  settled  upon 
and  improved  such  land  to  sell  the  same  on 
speculation,  but  in  good  faith  to  appropriate 
it  to  hi«  own  exclusive  use;  and  that  he  has 
not,  direetly  or  indirectly,  made  any  agree- 
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ment  or  contract,  in  any  way  or  manner, 
with  any  person  whatsoever,  by  which  the 
title  which  he  might  acquire  from  the  gov- 
ernment of  the  United  States  should  inure, 
in  whole  or  in  part,  to  the  benefit  of  any 
person  except  himself."    Hafemann  v.  Gross, 

220 

Homestead  entrj. 

6.  The  doctrine  of  relation  cannot  suc- 
cessfully be  invoked  u>  confer  any  right  or 
interest  in  the  land  under  the  operation  of 
the  state  laws  upon  the  daughter  of  a  de- 
ceased homestead  settler,  as  against  his 
widow,  to  whom,  in  accordance  with  the 
provisions  of  U.  S.  Rev.  Stat  S  2291,  U.  S. 
Comp.  Stat.  1901,  pp.  1390,  1394,  the  patent 
has  issued.    McCune  v.  Essig,  237 

Sehool  lands. 

Conspiracy  to  Obtain,  see  Ck>N8PiRAOT. 

7.  The  state  of  Wisconsin  has  not,  by 
reason  of  the  cession  for  school  purposes  in 
the  enabling  act  of  august  6,  1846  (9  Stai. 
mi  L.  67,  chap.  89),  of  the  16tii  section  in 
every  township,  not  sold  or  otherwise  dis- 
posed of,  any  such  interest,  present  or  pros- 
pective, in  the  several  16th  sections  of  the 
lands  ceded  to  the  United  States  by  the 
Chippewa  Indians  in  the  treaty  of  March  23, 
1843  (7  Stat  at  L.  592),  where  those  In- 
dians have  not  surrendered  the  right  of  oc- 
cupancy reserved  therein,  as  entitles  that 
state  to  interfere  with  the  administration, 
by  the  Interior  Department,  for  the  benefit 
of  the  Indians,  of  such  sections  of  the  land 
so  ceded  as  were  subsequently  included  with- 
in the  tracts  set  aside  as  a  part  of  the  Bad 
River  or  La  Points,  and  the  Flambeau  reser- 
vations.   Wisconsin  v.  Hitchcock,  727 

Patent. 

Effect  of  Recital  in  Patent  Confirming 
Private  Land  Claims,  see  Pbivatb 
Land  Claims. 

8.  A  patentee  of  a  part  of  a  fractional 
section  whose  patent,  through  the  careless- 
ness of  the  Land  Department  in  relying  on 
the  description  in  his  homestead  entry,  re- 
fers, for  the  description  of  the  land  con- 
veyed, to  the  original  survey,  which  calls 
for  a  water  boundary  on  the  east,  although 
a  resurvey  had  then  been  made  at  his  in- 
stance, cannot  recover  from  a  subsequent 
patentee  under  the  second  survey  any  land 
lying  east  of  the  meander  line  as  shown  on 
the  earlier  survey,  since  otherwise  he  would 
profit  by  a  mistake  of  the  government  of 
which  he  must  have  been  cognizant  Gleason 
V.  White,  87 

Railroad  land  grants. 

0.  The  title  to  land  within  the  place  limits 
of  the  grant  to  the  Atlantic  &  Pacific  Rail- 
road Company,  made  by  the  act  of  July  27 > 
1866  (14  SUt  at  L.  292,  chap.  278),  passed 
on  the  completion  of  the  road,  without  anv 
j:230  *  * 


,  selection  or  approval  by  the  Secretaiy  of 
the  Interior,  unless  the  land  was  witkii 
the  excepted  classes.    Howard  v.  Perrin,  374 

10.  Lands  within  the  place  limits  of  a 
railroad  land  grant,  but  which  were  also 
included  by  the  lines  of  an  official  survey 
of  a  Mexican  grant,  made  at  the  instance  ol 
the  person  to  whom  such  grant  was  coa- 
firmed  to  remove  the  uncertainty  as  to  its 
boundaries  due  to  the  generality  of  the  de- 
scription in  the  decree  of  confirmation,  most 
be  deemed  aub  judice, — at  least  until  tha 
survey  is  set  aside. — and  therefore  excluded 
from  the  grant  to  the  railroad  eorapany, 
although  the  claimant  may  not  have  in- 
sisted upon  the  boundaries  as  so  established. 
Soutnem  P.  R.  Co.  v.  United  States,       512 

11.  The  objection  that  there  had  not  been 
the  final  order  of  confirmation  requisite  nn- 
der  the  act  of  March  3,  1851  (9  Stat  at  L. 
631,  chap.  41),  f  13,  to  justify  an  official 
survey  of  a  Mexican  grant,  because  the  Fed- 
eral government  had  appealed  to  the  Federal 
Supreme  Court  from  the  decree  of  oonfima- 
tion  in  the  district  court,  is  not  available 
to  defeat  the  contention  that  lands  within 
the  place  limits  of  a  railroad  grant,  whi^ 
were  also,  when  the  map  of  definite  loca- 
tion was  filed  and  approved,  included  by  tbs 
lines  of  such  survey,  were  9%tb  fudiee,  and 
therefore  excluded  from  the  grant  to  the 
railroad  company,  where  such  appeal  had 
practically  been  abandoned  before  the  sor^ 
vey  throuie^  a  delay  of  ten  years  in  filing 
the  transcript  of  record  in  the  ^ipellate 
court,  and  the  government  did  not  questloe 
the  right  to  the  survey  when  the  applict- 
ticn  therefor  was  made.  Id. 

12.  No  interest  in  lands  within  the  ia* 
domnity  limits  of  the  land  grant  to  the 
Northern  Pacific  Railroad  Company,  made 
by  the  act  of  July  2,  1864  (13  SUt  at  L. 
365,  chap.  217),  was  acquired  by  that  com- 
pany by  virtue  of  a  filing  of  its  list  of  selee- 
tions  of  such  lands,  to  supply  deficiencies 
within  the  place  limits,  but  Buch  lands  re- 
mained open  as  before  to  settlement  or  oe- 
cupation  under  the  pre-emption  or  hont- 
stead  laws  until  Urn  selections  were  formal- 
ly approved  by  the  Secretary  of  the  Interior. 
Sjoli  V.  DrescheU  Sll 

13.  Irrespective  of  the  adjustment  acts  of 
March  3,  1887  (24  Stat  at  L.  656,  chap. 
376,  U.  S.  Comp.  Stat  1901,  p.  1595),  and 
March  2,  1896  (29  SUt  at  L.  42,  chap.  39. 
U.  S.  Comp. 'SUt  1901,  p.  1603),  the  Fed- 
eral government  had  the  right  to  sue  a  rail- 
road company  to  recover  the  value  of  lands 
erroneously  patented  to  such  company,  and 
sold  by  it  to  persons  who  dealt  with  it  ii 
good  faith.  Southern  P.  R.  Co.  ▼•  United 
States,  507 

199.    800,  SOI,  SOS  v.  t. 


PUBUC  MONBT-^RUIJIOADB. 


lona  fide  pnreHasers. 

14.  A  purchaser  of  timber  lands  after 
eceivers'  final  receipts  have  issued  is  en- 
itled  to  protection,  under  the  Act  of  June 
>,  1878  (20  Stat  at  L.  80,  chap.  151,  S  2, 
J.  S.  Comp.  Stat.  1901,  p.  1545),  as  a  bona 
ide  purchaser,  against  the  cancelation,  for 
he  original  <frauds  of  the  entryman,  of 
he  patents  afterwards  issued,  unless  he 
3  shown  to  have  had  actual  notice  of  sudi 
raud.     United  States  v.  Clark,  613 

15.  A  purchaser  of  the  property  of  a 
umber  company  is  not  charged  with  the 
Liiowledge  of  the  wrongful  character,  as 
igainst  the  i«'ederal  government,  of  certain 
t>nveyances  of  standing  timber,  which 
night  have  been  gained  by  a  searching  in- 
vestigation of  the  books  and  papers  turned 
iver  by  the  lumber  company  as  evidence  of 
its  titles,  where  there  were  no  circum- 
rtances  disclosed  which  cast  suspicion  up- 
>n  those  titles.  United  States  v.  Detroit 
rimber  &  L.  Co.  499 

16.  A  purchaser  from  the  patentees  for 
^alue,  and  without  notice  of  any  fraud  on 
the  part  of  the  entrymen,  is  a  bona  fide 
piir^aser  within  the  meaning  of  the  timber 
Eict  of  June  3,  1878  (20  Stat  at  L.  89, 
2hap.  151,  U.  S.  Comp.  Stat  1901,  p.  1545), 
emd,  as  such,  is  entitled  to  protection,  al- 
though such  purchaser  may  have  acquired 
an  interest  in  the  lands  under  a  contract 
for  the  standing  timber  before  the  patents 
issued;  since,  by  the  doctrine  of  relation, 
the  patents,  when  issued,  became  operative 
as  of  the  date  of  the  entries.  Id 

17.  The  doctrine  of  relation  operates  to 
protect  the  bona  fide  purchaser  of  timber 
lands  from  the  patentees  against  the  conse- 
quences of  the  wrongful  conduct  of  the  en- 
tiymen*  Id. 

18.  A  bona  fide  purchaser  of  standing 
timber  from  the  holders  of  receivers'  final 
receipts  for  the  purchase  price  of  lands 
entered  under  the  timber  act  of  June  3, 
1878  (20  Stat  at  L.  89,  chap.  151,  U.  S. 
Comp.  Stat  1901,  p.  1545),  cannot,  upon 
avoidance  lor  the  fraud  of  the  entrymen 
of  the  patents  afterwards  issued,  be  required 
to  account  to  the  Federal  government  for 
the  timber  which  it  has  paid  for  and  cut 
and  removed  in  reliance  upon  its  purchase. 

Id. 
PUBLIC  MONEY. 

Public  funds  are  not  unconstitutionally 
appropriated  for  private  use  by  the  acts 
of  February  12,  1901  (31  Stat  at  L.  767, 
774,  chaps.  353,  354),  and  February  28, 
1003  (32  Stat  at  L.  909,  chap.  •856),  for 
the  elimination  of  grade  crossings,  and  for 
a  union  railway  station  in  the  District  of 
Columbia,  which  provide  for  the  payment  to 
the  railway  companies  of  a  sum  of  money 


to  be  raised  by  a  levy  on  the  taxable  prop- 
erty of  the  District  in  consideration  of  the 
removal  of  railroads  from  their  present  lo- 
cation, and  of  large  expenditures  of  money 
by  the  railway  companies,  and  the  sur- 
render by  them  of  substantial  rights.  Mil- 
lard V.  Roberts,  1090 

PUBUC  POLICY. 

As  Afifecting  Validity  of  Contraet^  ■•• 

CONTEACTS,  9. 

PUBLIC  RECORDS. 

Admissibility  in  Evidence,  aee  Evi- 
dence, 4,  6. 

RAILROADS. 

Excluding  Hackmen  or  Cabmen  from 
Railway  Station  and  Grounds,  see 
Cabriebs,   1,  2. 

Routing  by  Initial  Carrier,  see  Cab- 
biers,  3-6. 

State  Regulation  of,  as  Affecting  Inter- 
state Conmieroe,  see  Commebob,  8, 
9. 

Requiring  Railroad  Company  to  Play 
Cost  of  Removing  and  Rebuilding 
Bridge  and  Culvert,  see  Constitu- 
tional Law,  15,  16,  40. 

Presumption  of  Continued  Possession 
of  Railway  Roadbed,  see  Evunengi^ 
1. 

Negligence  of  Train  Despatcher,  see 
Masteb  and  Sebvant,  1,  2. 

Effect  of  Sale  of  Railroad  under  Fore- 
closure, see  Mobtqaqe,  4. 

Land  Grant  to  Railroad,  aee  Publeo 
Lands,  9-13. 

Discrimination  against,  in  Taxation, 
see  Taxes,  8-5. 

1.  The  Union  Pacific  Railroad  Company 
was  required  to  permit  the  trains  of  all 
roads  terminating  at  the  Missouri  river  at 
Omaha  to  use  its  bridge  at  that  point  up 
to  the  fair  limits  of  capacity,  and  upon 
payment  of  reasonable  compensation,  by  the 
act  of  February  24,  1871  (16  Stat,  at  L. 
430,  chap.  67 ) ,  authorizing  the  construction 
of  tbe  bridge  and  providing  that  for  its 
use  and  protection  tiie  company  should  ba 
empowered,  governed,  and  limited  by  tbe 
provisions  of  the  act  of  July  25,  1866  (14 
€tat.  at  L.  244,  chap.  246 ) ,  to  authorize  tbe 
construction  of  certain  bridges,  and  to  es- 
tablish them  as  post  roads,  since  it  must 
bave  been  intended  by  that  provision  to 
incorporate  not  only  those  provisions  of 
the  earlier  act  in  terms  applied  to  all  the 
bridges  therein  authorized,  but  also  tha 
provision  for  joint  use,  applied  to  sub- 
stantially all  the  bridges,  altbough,  in  ref- 
erence to  a  single  bridge,  other  and  special 
directions  were  made.  Union  P.  R.  Co.  ▼. 
Mason  City  &  Ft  D.  R.  O.  134 
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2.  The  lack  of  any  congressional  author- 
ity in  the  successive  grantees  of  a  railway 
roadbed  lying  in  the  District  of  Columbia 
to  extend  their  lines  into  that  District 
could  not  affept  their  title  if  the  original 
grantor  had  such  authority.  Chesapeake 
Beach  R.  Co.  v.  Washington,  P.  &  C.  R. 
Co.  175 

RATES. 

Joint  Traffic  Rates,  see  Cabbiebs,  3-5. 

Maintenance  of  Published  Rates  by  In- 
terstate Carrier,  see  Commebce, 
1-3. 

Legislative  Regulation  of  •  Street  Rail- 
way Rates,  see  Constitutional 
Law,  62,  63. 

Effect  of  Combination  to  Fix  Gas  Rates 
on  Right  to  Relief  against  Munic- 
ipal Establishment  of  Confiscatory 
Rates,  see  Contbaots,  8. 

RECEIVERS. 

Authority  to  Maintain  Ancillary  Bill 
to  Remove  Cloud  on  Title,  see 
COUBTS,    20. 

Validity  of  Judgment  for  Sale  of  Prop- 
er^ by,  see  Judgment,  1. 

RECORDS. 

Admissibility  in  Evidence  of  Public  Rec- 
ords, see  Evidence,  4,  5. 


Royalties  upon  any  device  found  to  come 
within  a  contract  for  the  sale  of  an  inven- 
tion are  within  the  iscope  of  a  reference  to 
an  auditor  to  state  the  account,  unaer  a 
decree  declaring,  in  general  terms,  the  rights 
of  the  complainant  to  royalties  upon  all 
devices  manufactured  by  the  defendant  and 
embodying  the  inventions  mentioned  in  the 
contract,  although  both  the  bill  and  the 
decree  specifically  mentioned  but  a  single 
device,  the  bill  averring  complainant's  ig- 
norance of  details  and  want  of  means  of 
learning  them  except  by  discovery,  and 
praying  a  disclosure,  obviously  intended  to 
include  substitutes  for  his  invention. 
Eclipse  Bicycle  Co.  v.  Farrow,  317 

REFORMATIOH  OF  INSTRUMENTS. 

A  contract  with  the  Federal  government 
for  imprinting  revenue  stamps  will  not  be 
reformed  by  incorporating  clauses  in  a 
prior  communication  from  the  Commission- 
er of  Internal  Revenue  to  contractors  then 
engaged  in  that  work,  to  the  effect  that, 
in  awarding  contracts,  no  application  would 
be  considered  from  those  not  then  so  en- 
f^^aged,  and  that  applications  would  only 
'be  received  up  to  a  specified  time,  in  an- 
swer to  which  an  application  for  a  re- 
newal "in  accordance  with  your  official  com- 
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munication"  was  made  by  letter, — especial- 
ly where  the  contractor's  letter,  naturallj 
interpreted,  would  confine  the  changes  in 
the  contract  to  the  Commissioner's  require- 
ments concerning  the  salaries  of  the  super- 
vising government  employees  and  the  rate 
of  compensation  for  the  work,  and  there 
is  no  evidence  that  the  contract  was  not 
drawn  just  as  the  government  intended, 
although,  when  executing  the  contract,  the 
contractor  was  assured  that  the  only 
changes  from  the  former  contract  were  those 
contained  in  the  Commissioner's  letter. 
United  States  v.  Milliken  Imprinting  Ca  080 

REGISTRATION. 

Of   Trademark,   see   Tradeicabk. 

RELATION. 

As  Affecting  Rights  in  Public  Landi, 
see  PuBUO  Lands,  6,  16,  17* 

RELEVANCY. 

See  Evidence,  7. 

RELOCATION. 

Of  Mining  Claim,  see  Mnris. 

REMEDY, 

Existence  of  Other  Remedy  on  Right 
to  Restrain  Excess  ol  Jurisdiction, 
see  Prohibition. 

Right  of  Mortgagee  to  Sue  for  Insure 
ance,  see  Insurance,  4,  5. 

REMEDY  AT  LAW. 

As  Affecting  Equitable  Jurisdiction,  tat 

Equity,  5. 
Lack  of,  as  Ground  for  Equitable  Jn- 

risdicUon,  see  Equity,  6-8. 
Lack  of,  as  Ground  for  Injunctaon,  tat 

Injunction,  1,  2. 

REMOVAL  OF  CAUSES. 

Revocation  of  License  of  Foreign  Corpo- 
ration for  Removing  Cause  to  Fed- 
eral  Court,  see  Corpobations,  7. 

Removal  to  Another  District  for  Trial, 
see  Ceiminal  Law,  3. 

1.  An  alien  nonresident  can  no  longer 
claim  the  privilege,  under  U.  8.  Eer.  Stat 
$  639  (U.  S.  Comp.  SUt  1901,  p.  520), 
subsec.  1,  of  removing  to  a  Federal  circuit 
court  an  action  commenced  against  him  is 
a  state  court,  since  the  enactment  of  tbe, 
acts  of  March  3,  1875  (18  Stat  at  L.  470, 
chap.  137,  U.  S.  Comp.  SUt  1901,  p.  608), 
March  3,  1887  (24  SUt  at  L.  552,  chap. 
673),  and  August  IS,  1888  (26  Stvt  at  L 
433,  chap.  866,  U.  S.  Comp.  SUt  1901,  p. 
508 ) .      O'Conor  v.  Texa^  1 120 

2.  A  question  depending  for  solutioa  np* 
on  the  laws  of  the  United  SUtet,  and  thert> 
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fore  justifying  removal  from  a  state  to  a 
Federal  circuit  court,  is  involved  in  a  suit 
by  the  daughter  of  a  deceased  homestead 
settler  to  establish  her  title  under  the  op- 
eration of  the  state  laws,  as  against  his 
widow,  to  whom,  in  accordance  with  U. 
S.  Rev.  Stat.  S  2201,  U.  S.  Gomp.  Stat 
1901,  pp.  1390,  1394,  the  patent  has  issued. 
McCune  ik.  Essig,  237 

3.  A  suit  in  which  one  of  two  defend- 
ants is  a  citizen  of  the  same  state  as  the 
plaintiff  cannot  be  removed  by  the  other 
defendant  for  prejudice  or  local  influence 
from  a  state  to  a  Federal  circuit  court,  un- 
der the  act  of  March  3,  1887  (24  Stat,  at 
L.  553,  chap.  373),  as  corrected  by  the  act 
of  August  13,  1888  (25  Stat,  at  L.  433, 
chap.  866,  U.  S.  Comp.  Stat.  1901,  p.  508), 
providing  for  removals  on  those  grounds 
of  suits  embracing  a  controversy  between 
a  citizen*  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  by 
"any  defendant,  being  such  citizen  of  an- 
otner  etate,"  since  to  hold  otherwise  would 
bring  this  provision  into  conflict  with  the 
rule  that  suits,  to  be  removable,  must  be 
within  the  original  jurisdiction  of  the  cir- 
cuit court.    Oochran  v.  Montgomery  County, 

182 

.  4.  The  denial,  in  sunmioning  or  impanel* 
ing  jurors,  of  any  equal  civil  rights  secured 
to  an  accused  by  the  Federal  Constitution 
or  laws,  does  not,  unless  authorized  by  the 
state  Constitution  or  laws,  as  interpreted 
by  its  highest  court,  give  the  right  to  re- 
move a  criminal  prosecution  from  a  state 
to  a  Federal  circuit  court,  under  U.  S.  Rev. 
6tat.  §  641,  U.  S.  Comp.  Stat.  1901,  pp. 
520,  521,  authorizing  such  removal  when- 
ever the  accused  is  denied,  or  cannot  en- 
force in  the  judicial  tribunals  of  the  state, 
any  right  secured  to  him  by  any  law  pro- 
viding for  the  equal  civil  rights  of  citizens 
of  the  United  States  or  of  all  persons  with- 
in its  jurisdiction.    Kentucky  v.  Powers,  633 

5.  The  nonrecognition  by  the  state  courts 
of  the  validity  of  a  pardon  pleaded  in  bar 
of  a  criminal  prosecution,  even  if  involving 
a  denial  of  a  right  secured  to  the  accused 
by  the  Federal  Constitution  or  laws,  does 
not  make  a  case  for  a  removal  of  such 
cause  from  a  state  to  a  Federal  circuit 
court,  under  U.  S.  Rev.  Stat.  §  641,  author- 
izing such  removals  whenever  the  accused 
is  denied  or  cannot  enforce  in  the  judicial 
tribunals  of  the  state  any  right  secured  to 
him  by  any  law  providing  for  the  equal 
dvil  rights  of  citizens  of  the  United  States, 
or  of  all  persons  within  its  jurisdiction.  Id. 

Separalile  oontroTersy. 

6.  A  case  in  which  plaintiff,  in  good  faith, 
has  elected  to  sue  jointly  in  tort  a  foreign 
eorporation   and   its    servants   whose   mis- 


conduct caused  the  injury  complained  ot, 
does  not — even  though  such  joinder  may  be 
improper — ^present  a  separable  controversy 
between  plaintiff  and  the  corporation,  which, 
under  the  act  of  March  3,  1875  (18  Stat, 
at  L.  470,  chap.  137),  as  amended  by  the 
acts  of  March  3,  1887  (24  Stat,  at  L.  553, 
chap.  373),  and  August  13,  1888  (25  Stat, 
at  L.  433,  chap.  866,  1  U.  S.  Rev.  Stat  Supp. 
611,  U.  S.  Comp.  Stat.  1901,  p.  509),  can 
be  removed  from  a  state  to  a  Federal  cir- 
cuit court  without  regard  to  the  citizen- 
ship of  the  individual  defendants.  Ala- 
bama Great  Southern  R.  Co.  v.  Thompson, 

441 

7.  An  action  to  recover  damages  fot'  a 
death  from  negligence,  in  which  plaintiff 
has,  in  good  faith,  exercised  his  right  un- 
der the  state  laws'  to  proceed  jointly  against 
a  railway  company  and  its  employee  whose 
negligence  caused  the  accident, '  cannot  be 
converted  into  a  separable  controversy  for 
the  purpose  of  removal  to  a  Federal  cir- 
cuit court  because  of  diversity  of  citizen- 
ship between  the  plaintiff  and  the  railway 
company.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Bohon,  448 


Of  Statute  by  Implication,  see  Stav* 

TJTES,  11. 


RESCISSION.    . 

Of  Contract  for  Sale  of  Invention, 
Sale,  1. 


RESIDENCE. 

Jurisdiction  to  Garnish  Debt  Due  to 
Nonresident,  see  Garnishment. 

Removal  of  Cause  by  Alien  Nonresi- 
dent, see  Removal  of  Causes,  1. 

RES  JUDICATA. 

See  Judgment,  3,  4. 

RETROACTIVE  LAWS. 

Statutes  of  Limitation,  see  Adtebu 
Possession,  3. 

RETROSPECTIVE  LAWS. 

Validity  of,  see  Constitutional  Law, 

20. 
See  also  Statutes,  0. 

REVENUE  BILL. 

See  Statutes,  2. 

ROUTING. 

By  Initial  Carrier,  see  Cabuebs,  3-^. 

ROYALTIES. 

Accounting  for,  under  Sale  of  Inven- 
tion, see  Refebenob. 
See  also  Patents. 

1233 


RuLB— Spbcial  Mastbb. 


RlTIiE. 

Amendment  of  Rule  9  Goyeming  Docket- 
ing Causes.  1177 


Of  Invention,  see  Pateicts. 
Accounting    for    Royalties   imder,    see 
Reference. 

1.  The  vendee  in  a  contract  for  the  sale 
of  an  invention  cannot  rescind  for  failure 
of  consideration  because  of  the  rejection  of 
patents  for  some  of  the  claims,  without  re- 
turning to  the  vendor*  those  parts  of  the 
supposed  invention  for  which  patents  were 
allowed.    Eclipse  Bicycle  Co.  v.  Farrow,  317 

Condlttonal  smle. 

2.  An  adjudication  in  bankruptcy  is  not 
the  equivalent  of  a  judgment  or  attach- 
ment, so  as  to  operate  as  a  lien  in  favor  of 
the  trustee  as  against  the  conditional  vend- 
or of  property  sold  to  the  bankrupt,  be- 
cause of  noncompliance  with  the  require- 
ment as  to  filing  made  by  Ohio  Rev.  Stat. 
f  4165^  which,  if  given  the  construction 
placed  by  the  highest  state  court  'upon  a 
similar  provision  respecting  chattel  mort- 
gages, renders  an  unfiled  contract  of  con- 
ditional sale  void  only  as  to  those  creditors 
who  have  fastened  upon  the  property  by 
some  spedfie  lien.  York  Mfg.  Co.  v.  Cas- 
aell,  782 

8AI.VAOE. 

Remedy  in  Peratmam,  see  Aoiobaltt. 

Jurisdiction  of  District  Court  of  Salv- 
age Claim  against  United  States, 
see  Claims,  4,  5. 

Hie  liability  of  the  Federal  government, 
AS  having  a  direct  pecuniary  interest  in  the 
property  saved,  for  salvage  upon  the  duties 
collected  by  it  upon  a  cargo  of  sugar  after- 
wards saved  from  loss  by  fire  while  on 
board  a  lighter,  in  the  harbor  of  New  York, 
and  in  the  possession  and  control  of  the 
customs  officers,  may  be  founded  on  the  as- 
sumption that  the  Secretaxy  of  the  Treas- 
ury, acting  under  the  authority  of  U.  S. 
Rev.  Stat.  §§  2984,  3680  (U.  &  Comp.  Stat. 
1901,  pp.  1958,  2460),  would  have  refunded 
the  duties  if  the  property  had  been  de- 
stroyed by  the  fire.  United  States  v.  Cor- 
nell Steamboat  Co.  987 

80HOOI.   ULNDS. 

Conspiracy  to  Obtain,  see  Conspibaot. 
See  also  Pubuc  Lands,  7. 

80HOOI4i. 

Legislative   Alteration   of   School    Dis- 
tricts,  see   Constitutional  Law, 
7,  25,  58. 
1234 


Constitutional  Protection  *g**fift  Ui. 
reascmable  Searches  and  SaisDi% 
see  CoNSTiTunoNAi.  Law,  8»  9L 

SEAWORTHHIESS. 

Of  Vessel,  Burden  of  Proving;  see  Sfi- 

DENCE,  2. 


SECRETART  OF  THE  IHTEBIO: 

Suit  against,   as  Suit  against   L 
States,  see  United  States,  2. 


Necessity   of,   to  Sustain  Conveyaaet^ 


Constitutional  Protection  against  Un- 
reasonable Searches  and  Seisnrea, 
see  Constttutionai.  Law,  8,  9. 

SENATE. 

Validity  of  SUtute  Bfaking  It  a  lOt- 
demeanor  for  a  United  States  S«- 
ator  to  Practise  before  a  Depart- 
ment, see  CoNBTiTUTiONAi.  Law, 
2,  5,  6. 

Senator's  Services  before  DepartnwBt, 
see  Cbihinai.  Law,  1, 2. 

Disqualification  of  United  States  Bm- 
ator  for  Crime,  see  Oitioebs. 

SEPARABLE  COHTROVERST. 

Removal  of  Cause  to  Federal  Court  in 
Case  Involving,  see  Rncor al  or 
Causes,  6,  7. 

8HIPPIHO. 

Burden  of  Proving  Seaworthiness  e( 
Vessel,  see  Evidence,  2. 

Liability  of  Federal  Government  fo> 
Salvage  on  Duties,  see  Salvage. 

Tax  on  Enrolled  Vessels,  see  Taxes,  t. 


The  justifiable  abandonment  of  a 
in  consequence  of  the  dangers  of  the 
is  such  a  renunciation  of  the  oontraet  of 
affreightment  as  entitles  the  cargo  owners 
to  refuse  to  go  on  with  the  voyage  at  least 
where  the  master  has  not  rejoined  the  ship 
before  anyone  else  has  taken  possession,  or 
has  not  obtained  the  vessel  and  cargo  from 
the  salvors  before  the  cargo  owners  have 
announced  their  decision.    The  Elisa  Lines, 

115 
SITUS. 

Of  Enrolled  Vessel  for  Taxatioo,  sas 
Taxes,  2. 

8PECIAI.  MASTER. 

Authority  of,  to  Collect  Assets  In  Bank- 
ruptcy Proceedings,  see  Bankbupt 
or,  1. 

199,  200,  SOI,  SOS  U.  & 


SpSOIFIO  PSBrORMANCX—STATUTB  OF  FhAUDS. 


1.  Specific  performance  of  an  agreement 
to  convey  land  cannot  be  decreed  where  the 
vendor  has  sold  the  property  to  one  Who  is 
free  from  all  equities.    Halsell  ▼.  Renfrow, 

1032 

2.  There  has  been  no  such  part  perform- 
ance aa  justifies  specific  performance  of  an 
oral  agreement  to  convey  land  where  all 
the  steps  looking  toward  performance  were 
disputed  by  a  lessee  in  possession.  Id. 


Effect  of  Voluntary  Payment  on  Suit 
to  Recover  Stamp  Tax  Illegally 
Imposed,  see  Internal  Revenxte, 
2,  3. 

8TABE  DECISIS. 

A  case  is  of  equal  authority  upon  each 
of  two  distinct  and  sufficient  grounds  upon 
which  an  appellate  court  rests  its  affirm- 
ance of  a  judgment,  although  only  one  of 
those  grounds  was  considered  in  tht  court 
below.  Union  P.  R.  Ck>.  v. .Mason  City  & 
Ft.  D.  R.  Co.  134 

STATE. 

Boundaries   between,   see   Boxtndabies. 

State  Regulation  of  Interstate  Com- 
merce, see  CoifMEBOBi  5-0. 

Obstruction  of  Navigable  Waters  by, 
see  GoMMEBOB,  10. 

Power  of  Congress  to  Alter  State 
Boundaries,  see  Congbess. 

Enjoining  Proceedings  in  State  Courts, 
see  CoxTBTS,  21. 

Federal  Interference  by  Habeas  Corpus 
with  State  Administration  of  Crim- 
inal Law,  see  Habeas  Cobpus,  8- 
14. 
'  State  Interference  Pending  Final  Judg- 
ment in  Habeas  Corpus,  see  Ha- 
beas Cobpus,  15. 

Federal  ^Tax  on  State  Dealers  in  In- 
toxicating Liquors,  see  Intebnal 
Revenue,  1. 

Power  of  State  Court  to  Issue  Man- 
damus against  National  Banks,  see 
Mandauus,  3. 

Original  Jurisdiction  of  Controversy  be- 
tween States,  see  Supreme  Court 
of  the  United  States. 

Suit  by,  against  United  States,  see 
United  States,  1. 

1.  The  discharge  into  the  Mississippi 
river,  through  an  artificial  drainage  canal, 
of  the  sewage  of  Chicago,  mixed  with  a 
large  volume  of  pure  water  from  Lake  Mich- 
igan, will  not  be  enjoined  by  the  Federal 
Supreme  Court  on  complaint  by  the  state 
of  Missouri  that  the  result  of  such  action 
is  to  poison  the  water  supply  of  its  inhab- 


itants, where  the  evidence,  though  disclos- 
ing an  increase  in  the  deaths  from  typhoid 
fever  in  St.'  Louis,  leaves  it  doubtful  wheth- 
er the  typhoid  bacillus  can  and  does  sur- 
vive the  journey  and  reach  the  intake  of 
St.  Louis  in  the  Mississippi,  and  showa 
other  possible  sources  of  infection  in  the 
discharge  of  sewage  above  the  St.  Louis 
intake  from  other  towns  and  cities,  some 
of  which  are  situated  in  Missouri.  Mis- 
souri V.  Illinois,  572 

Tirnnimlty  f^m  snlt. 

2.  A  suit  to  restrain  the  interference  by 
a  state  corporation  commission  with  the 
property  and  interstate  business  of  a  rail- 
way company  upon  the  assumed  authority  of 
a  state  statute,  which  the  bill  alleges  to 
violate  rights  of  the  railway  company  pro- 
tected by  the  Constitution  of  the  United 
States,  is  not,  in  any  proper  sense,  a  suit 
against  the  state.  McNeill  v.  Southern  R. 
Co.  1142 

3.  Mandamus  to  compel  county  auditors 
and  county  treasurers  to  levy  a  tax  to 
pay  a  judgment  on  township  bonds  is  not 
a  suit  against  the  state,  within  the  inhi- 
bition of  the  Federal  Constitution,  because 
such  officers  have  been  forbidden  by  the 
state  legislature  to  ezereise  any  such  power 
Graham  v.  Folsom,  464 

4.  County  treasurers  sought  to  be  en- 
joined from  collecting  state  taxes  because 
of  an  asserted  contract  exemption  from 
taxation  were  endowed  with  the  power  to 
submit  the  rights  of  the  state  to  judicial 
determination  by  a  provision  of  the  stat- 
ute under  which  the  taxes  were  levied,  that 
if  the  state  is  interested  in  the  revenue  in- 
volved in  actions  against  county  auditors 
and  treasurers  for  performing  or  attempting 
to  perform  their  duties,  the  state  auditor 
shall  be  informed,  who  shall,  in  turn,  notify 
the  attorney  general,  "who  shall  defend 
said  action  for  and  on  behalf  of  the  state." 
Gunter  v.  Atlantic  Coast  Line  R.  Co.    477 

STATE  COURTS. 

Appellate  Jurisdiction  of  Supreme 
Court  of  United  States  Over  State 
Court,  see  Appeal  and  Ebbob,  II. 
b. 

Power  of,  to  Issue  Mandamus  against 
National  Banks,  see  Maitdamus,  3. 

Removal  of  Cause  to  Federal  Circuit 
Court,  see  Removal  of  Causes. 

STATUTE  OF  FRAUDS. 

Part  Performance  as  Affecting  Specific 
Performance,    see    Specifio    Psb- 

FOBMANOE,   2. 

See  also  Contbacts,  10. 
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Statutes. 


STATUTES. 

Retroactive  Effect  of  Statute  of  Lim- 
itations, tee  Advebse  Pobsbssioit, 
3. 

Constitutionality  of,  in  Gdheral,  see 
Constitutional  Law. 

Enaotment;  Taliditsr. 

L  Noncompliance  mth  the  formalities 
prescribed  by  the  general  laws  of  th^.statie 
for  the  introduction  of  private  bills  in  the 
legislature  does  not  nullify  an  act  passed 
in  disregard  of  such  noncompliance.  Man!- 
gault  V.  Springs,  274 

2.  Bills  for  other  than  tax  purposes,  but 
which  may  incidentally  create  revenue,  such 
as  the  acts  of  February  12,  1901  (31  Stat 
at  L.  767,  774,  ehaps.  353,  354),  and  Feb- 
ruary 28,  1003  (32  Stat,  at  L.  900,  chap. 
856),  for  the  elimination  of  grade  cross- 
ings and  for  a  union  railway  station  in  the 
District  of  Columbia,  which  provide  for 
the  payment  of  a  sum  of  money  to  the  rail- 
way companies  to  be  raised  by  a  tax  on 
property  in  the  District,  are  not  revenue 
bill«  which,  under  U.  S.  Const,  art.  1,  § 
7,  d.  1,  must  originate  in  the  House  of 
Representatives.    sSuiard  ▼.  Roberts,   1000 

3.  The  declaration  in  the  title  of  the 
various  acts  constituting  the  charters  of 
the  Chicago  street  raUway  oo'mpanies,  that 
they  concern  ^orte  railways,"  does  not, 
because  of  the  provision  of  the  Illinois  Con- 
stitution of  1848,  that  no  private  or  local 
law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  the  title,  pre- 
vent the  exercise  of  the  power  to  amend, 
modify,  or  annul  any  contracts,  stipula- 
tions, licenses,  or  undertakings,  conferred 
by  the  amendatory  act  of  February  6,  1865, 
upon  the  city  and  the  companies,  in  such 
manner  as  to  authorize  the  use  of  electric- 
ity or  cable  as  the  motive  power.  Blair  v. 
Chicago,  801 

4.  The  requirement  of  the  Illinois  Con- 
stitution of  1848  that  no  private  or  local 
law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  the  title,  is 
satisfied  if  the  title  is  not  made  to  cover 
legislation  incongruous  in  itself,  and  which, 
by  no  fair  intendment,  can  be  considered 
as  having  a  necessary  or  proper  connection 
with  such  title.  Id. 

5.  A  navigable  stream  is  not  a  highway 
in  the  sense  that  that  word  is  used  in  the 
provision  of  S.  C.  Const,  art.  3,  S  34,  for- 
bidding the  enactment  of  local  or  special 
laws  "to  lay  out,  open,  alter,  or  work  roads 
or  highways."     Manigault  v.  Springs,  274 

CoBatruotiont  operation;  effect. 

6.  A  l^slative  grant  of  special  and  ex- 
clusive privileges  must  be  made  in  plain 
terms  in  order  to  convey  private  ri^ts  in 
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respect  to  public  pYopertj,  and  to  prevent 
the  future  control  of  such  privileges  in  ihm 
public  interest.    Blair  ▼.  Chicago,  801 

7.  The  prohibitions  of  the  act  to  regulate 
commerce  as  to  rebates,  favoritism,  and 
discrimination  having  been  construed  by  the 
Interstate  Commerce  Commission,  charged 
with  its  execution,  to  be  inapplicable  to 
the  freight  rates  for  coal  charged  by  inter- 
state carriers  empowered  to  mine  and  mar- 
ket coal  by  their  charters  or  by  legislation 
existing  at  the  time  of  the  adoption  of  that 
act,  thie  construction,  which  has  long  ob- 
tained in  practical  execution,  and  has  been 
impliedly  sanctioned  by  the  re-enactment 
of  the  statute  without  alteration  in  the 
particulars  construed,  must  be  treated  aa 
read  into  the  statute.  New  York,  N.  H. 
&  H.  R.  Co.  V.  Interstate  Commerce  Commia- 
sion,  515 

8.  Hie  doctrine  in  pari  materia  cannot 
be  invoked  to  establish  a  preconcerted  de- 
sign by  Congress,  in  the  several  enactments 
providing  for  the  admission,  respectively, 
to  the  Union,  of  the  states  of  Louisiana, 
Mississippi,  and  Alabama,  to  equalize  the 
water  frontage  of  those  states  on  the  Gulf 
of  Mexico, — especially  in  view  of  the  fact 
that,  when  Louisiana  was  admitted  into 
the  Union,  the  territory  now  composing  the 
coast  counties  of  Mississippi  was  not  actual- 
ly a  part  of  the  Mississippi  territory,  but 
was  in  dispute  between  the  United  States 
and  Spain.     Louisiana  v.  Mississippi,  913 

0.  A  retrospective  operation  will  not  be 
given  to  the  provision  of  the  act  of  Decem- 
ber 17,  1003  (33  Stat  at  L.  3,  chap.  1, 
U.  S.  Comp.  Stat  Supp.  1005,  p.  303i),  that 
the  treaty  with  Cuba  of  December  11,  1002 
(33  Stat,  at  L.  2136),  shall  become  ef- 
fective on  the  tenth  day  after  the  exchange 
of  ratifications,  because  such  ratifications 
had  in  fact  been  exchanged  some  time  be- 
fore the  statute  was  enacted;  United  States 
V.  American  Sugar  Ref.  Co.  1140 

Amendment  or  repeaL 

10.  The  extended  corporate  life  given  by 
the  Illinois  amendatory  act  of  February  6, 
1865,  to  the  street  railway  corporation 
created  by  the  act  of  February  14,  1850,  f 
1,  must  be  read  into  the  charter  of  the 
street  railway  company  created  by  f  10  of 
the  same  act,  and  invested  by  that  section 
with  all  the  grants,  powers,  privileges,  im- 
munities, ai^d  franchises  conferred  upon 
the  corporation  by  the  1st  section  as  fully 
and  effectually  as  if  incorporated  by  a  sepa- 
rate act     Blair  ▼.  Chicago,  801 

11.  The  special  provision  of  the  act  of 
March  2,  1887  (24  Stat  at  L.  442,  chap. 
315,  U.  S.  Comp.  SUt  1001,  p.  345),  § 
4,  giving  the  Federal  circuit  court  for 
either  district  in  Illinois  jurisdiction,  where 

199,  200,  201,  202  V.  ft. 


StOCKHOLDBRS  ;   STRBBT  RATLWAT8. 


the  requisite  diversity  of  citizenship  exists, 
of  a  civil  cause  in  which  two  or  more  de- 
fendants reside  in  different  districts  in  the 
state,  was  not  repealed  by  the  general 
language  of  the  act  of  March  3,  1887  (24 
Stat,  at  L.  652,  chap.  373),  as  corrected 
by  the  act  of  August  13,  1888  (25  Stat  at 
L.  433,  chap.  866,  U.  S.  Comp.  Stat.  1901, 
p.  508),  respecting  the  proper  district  for 
instituting  suits  in  the  circuit  or  district 
courts,  although  the  act  contains  a  gen- 
eral clause  repealing  all  laws  and  parts 
of  laws  in  conflict  with  its  provisions.  Pet- 
ri V.  F.  E.  Greelman  Lumber  Go.  281 

CuratlTe  act. 

12.  The  effect  of  HI.  act  of  June  9,  1897, 
ratifying  the  grants  to  street  railway  com- 
panies by  the  proper  public  officers  or  au- 
thorities of  permission  to  use  cable,  electric, 
or  other  motive  power,  cannot,  ae  to  con- 
tracts in  existence  when  enacted,  be  de- 
stroyed by  subsequent  repeal.    Blair  v.  Ohi- 

801 


8TOCKHOIJ>EB8. 

Ri|^t  to  Inspect  Books  of  National 

Bank,  see  Banks,  1. 
Lia2>ilit7  of  StoekhoMers  in  NaUonal 

Bank,  see  Banks,  2-7. 
Rights   of  Minority  Stoekholdsriy  see 

COBPOBATIONS,   1. 

Limitation  of  Action  to  Enforce  Stock- 
holder's LiabiUty  in  National 
Banks,  see  Limitation  or  AonoNS, 
1. 

■TBEET  RAILWAYS. 

Legislative  Regulation  of  Street  Rail- 
way Rates  as  Impairing  Contract 
Obligations,  see  Constitutional 
Law,.  62,  63. 

Compelling  the  Lowering  of  Street  Rail- 
way Timnel  see  Constitcttional 
Law,  17,  66. 

Acts  Ultra  Vires  of  Street  Railway 
Companies,  see  Corporations,  6. 

Negligence  Towards  Employee,  see 
Master  and  Servant,  3,  4. 

Contributory  Negligence  of  Employee, 
see  Master  and  Servant,  4. 

Municipal  Power  over,  see  Munioipai. 
Corporations,  1,  3. 

License  Fee  on  Street  Car  as  Exempt- 
ing from  Franchise  Tax,  see  Taxes, 
6. 

Negligence  of  Street  'Railway  Motor- 
man  as  Question  for  Juiy,  see 
Trial,  2. 

Rights  of,  as  Subordinate  to  Right  of 
Navigation,  see  Waters,  2. 

1.  The  abolition,  during  the  life  of  the 
street  railway  corporation  created  by  the 
Illinois  act  of  February  14,  1859,  of  the 


office  of  supervisor  in  a  township  in  Cook 
county,  whose  consent,  under  §  6  of  that 
act,  was  essential  to  the  extension  of  the 
street  railway  over  and  along  the  highways 
of  the  township,  did  not  authorize  such 
extension  without  official  consent.  Blair  v. 
Chicago,  801 

2.  Consent  of  the  board  of  trustees  for 
tne  town  of  Lake  View,  in  Cook  county, 
which,  under  111.  act  of  Februaxy  16,  1865, 
was  to  consist  of  the  supervisors,  assessors, 
and  conmiissioners  of  faighways,  and  their 
successors  in  office,  and  was  empowered  by 
the  act  of  March  5,  1867,  §  7,  to  control 
and  supervise  streets  and  highways,  satis- 
fies the  provision  of  the  act  of  February 
14,  1859,  f  6,  requiring  the  consent  of  the 
supervisor  to  the  extension  of  the  Chicago 
street  railway  system  into  townships  of 
Cook  county.  Id. 

Franchise;  term* 

3.  An  intention  to  prolong  the  life  of  a 
street  railway  franchise  from  the  date  or- 
iginally fixed  for  its  termination  to  Feb- 
ruary 10,  1908,  which  was  the  date  fixed 
for  tbe  expiration  of  a  franchise  granted 
to  another  company  with  which  the  com- 
pany operating  the  former  franchise  was, 
witb  the  consent  of  the  city,  consolidated, 
must  be  inferred  from  subsequent  ordi- 
nances authorizing  tbe  consolidated  com- 
pany to  extend  its  lines  and  change  to 
electricity  as  a  motive  power,  the  rights 
under  all  of  which  were  to  terminate  with 
the  franchise  of  the  "main  line,"  which 
was  recognized  as  continuing  until  that  date. 
Cleveland  v.  Cleveland  Electric  R.  Co.  864 

4.  Municipal  ordinances  extending  tbe 
life  of  a  street  railway  franchise  from  tbe 
date  originally  Axed  for  its  termination  to 
the  date  fixed  for  the  expiration  of  a  fran- 
chise granted  to  another  company  with 
which  the  company  operating  the  former 
franchise  was,  with  the  consent  of  the  city, 
consolidatetl,  do  not  folate  the  provisions 
of  Ohio  Rev.  Stat.  §  2502,  that  a  municipal 
corporation  shall  not,  during  the  term  of 
a  street  railway  grant  or  renewal  thereof, 
release  the  grantee  from  any  obligation  or 
liabUity  thereby  imposed.  Id. 

5.  Municipal  extensions  of  the  life  of  a 
street  railway  franchise  before  the  original 
grant  has  expired  are  authorized  by  Ohio 
Rev.  Stat.  §  2501,  although  the  language 
of  that  section  is  that  the  council  may  re- 
new any  such  grant  at  its  expiration.    Id. 

6.  The  authority  of  the  city  of  Chicago 
under  111.  acts  of  February  14,  1859,  and 
F^ruary  21,  1861,  to  fix  the  terms  and 
conditions  upon  which  the  street  railway 
companies  chartered  by  those  acta  with  a 
corporate  life  of  twenty-five  years  should 
occupy  its  streets,  includes  tJie  power  to 
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Statutes. 


STATUTES. 

Retroactive  Effect  of  Statute  of  Lim- 
itations, tee  Adverse  Possession, 
3. 

Constitutionality  of,  in  CMheral,  see 
Constitutional  Law. 

EnAotment;  Taliditsr* 

L  Noncompliance  mth  the  formalities 
prescribed  by  the  general  laws  of  the  statie 
for  the  introduction  of  private  bills  in  the 
legislature  does  not  nullify  an  act  passed 
in  disregard  of  such  noncompliance.  Man!- 
gault  V.  Springs,  274 

2.  Bills  for  other  than  tax  purposes,  but 
which  may  incidentally  create  revenue,  such 
as  the  acts  of  February  12,  1001  (31  Stat 
at  L.  767,  774,  chaps.  363,  354),  and  Feb- 
ruary 28,  1903  (32  Stat  at  L.  009,  chap. 
856),  for  the  elimination  of  gnlde  cross- 
ings and  for  a  union  railway  station  in  the 
District  of  Columbia,  which  provide  for 
the  payment  of  a  sum  of  money  to  the  rail- 
way companies  to  be  raised  by  a  tax  on 
property  in  the  District,  are  not  revenue 
bills  which,  under  U.  S.  Const  art  1,  § 
7,  cL  1,  must  originate  in  the  House  of 
Representatives.    Millard  ▼.  Roberts,  1090 

3.  The  declaration  in  the  title  of  the 
various  acts  constituting  the  charters  of 
the  Chicago  street  railway  oo'mpanies,  that 
they  concern  ^orte  railways,"  does  not, 
because  of  the  provision  of  the  Illinois  Con- 
stitution of  1848,  that  no  private  or  local 
law  shall  embrace  more  them  one  subject, 
which  shall  be  expressed  in  the  title,  pre- 
vent the  exercise  of  the  power  to  amend, 
modify,  or  annul  any  contracts,  stipula- 
tions, licenses,  or  undertakings,  conferred 
by  the  amendatory  act  of  February  6,  1865, 
upon  the  city  and  the  companies,  in  such 
manner  as  to  authorize  the  use  of  electric- 
ity or  cable  as  the  motive  power.  Blair  v. 
Chicago,  801 

4.  The  requirement  of  the  Illinois  Con- 
stitution of  1848  that  no  private  or  local 
Imw  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  the  title,  is 
satisfied  if  the  title  it  not  made  to  cover 
legislation  incongruous  in  itself,  and  which, 
by  no  fair  intendment,  can  be  considered 
as  having  a  necessary  or  proper  connection 
with  such  title.  Id. 

5.  A  navigable  stream  is  not  a  highway 
in  the  sense  that  that  word  is  used  in  the 
provision  of  S.  C  Const  art  3,  S  34,  for- 
bidding the  enactment  of  local  or  special 
laws  ''to  lay  out,  open,  alter,  or  work  roads 
or  highways."     Manigault  v.  Springs,  274 

CoastraetioBt  operation;  effeot. 

6.  A  legislative  grant  of  special  and  ex- 
clusive privileges  must  be  made  in  plain 
terms  in  order  to  convey  private  ri^ts  in 
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respect  to  publie  property,  and  to  pffreaA 
the  future  control  of  sueh  privileges  in  tte 
public  interest    Blair  t.  Chicago,         Ml 

7.  The  prohibitions  of  the  act  to  regolmte 
commerce  as  to  rebates,  favoritism, 
discrimination  having  been  construed  hj 
Interstate  Commerce  Commission,  diarged 
with  its  execution,  to  be  inapplicable  to 
the  freight  rates  for  coal  charged  by  inter- 
state carriers  empowered  to  mine  and  bmu^ 
ket  coal  by  their  charters  or  by  legitlataoa 
existing  at  the  time  of  the  adoption  of  that 
act,  this  construction,  which  has  long  ob- 
tained in  practical  execution,  and  has 
impliedly  sanctioned  by  the 
of  the  statute  without  alteration  in  tbe 
particulars  construed,  must  be  treated  mm 
read  into  the  statute.  New  York,  N.  H. 
&  H.  R.  Co.  V.  Interstate  Commerce  Ooanda- 
sion,  515 

8.  The  doctrine  in  pari  materia  canaot 
be  invoked  to  establish  a  preconcerted  de- 
sign by  Congress,  in  the  several  enartmeata 
providing  for  the  admission,  respeetivdy, 
to  the  Union,  of  the  states  of  Louisiana, 
Mississippi,  and  Alabanm,  to  eqoaliae  tiM 
water  frontage  of  those  states  on  the  Gulf 
of  Mexico, — especially  in  view  of  the  fact 
that,  when  Louisiana  was  admitted  into 
the  Union,  the  territory  now  composing  tba 
coast  counties  of  Mississippi  was  not  aetoal- 
ly  a  part  of  the  Mississippi  territory,  bvt 
was  in  dispute  between  the  United  Statea 
and  Spain.     Louisiana  v.  Mississippi,  91S 

9.  A  retrospective  operation  will  not  ba 
given  to  the  provision  of  the  act  of  Decem- 
ber 17,  1903  (33  Stat  at  L.  3,  chap.  1, 
U.  S.  Comp.  SUt  Supp.  1906,  p.  393^ ,  that 
the  tr^ty  with  Cuba  of  December  11,  190S 
(33  Stat  at  L.  2136),  shall  become  ef- 
fective on  the  tenth  day  after  the  exrhtnfe 
of  ratifications,  because  such  ratificatioaa 
had  in  fact  been  exchanged  some  time  be- 
fore the  statute  was  enacted;  United  Statea 
V.  American  Sugar  Eef.  Co.  1149 

AmendaieBt  or  repeaL 

10.  The  extended  corporate  life  given  bj 
the  Illinois  amendatory  act  of  Febmaiy  €, 
1865,  to  the  street  railway  eorporatkMi 
created  by  the  act  of  Febmaiy  14,  1859,  f 
1,  must  be  read  into  the  charter  of  the 
street  railway  company  created  by  f  10  of 
the  same  act,  and  invested  by  that  seetioa 
with  all  the  grants,  powers,  privileges,  ian 
munities,  ai^d  franchises  conferred  npoa 
the  corporation  by  the  1st  section  as  fully 
and  effectually  as  if  incorporated  by  a  sepa- 
rate act     Blair  v.  Chicago,  SOI 

11.  The  special  provision  of  the  net  af 
March  2,  1887  (24  SUt  at  L.  442,  ebafi. 
315,  U.  &  Comp.  Stat  1901,  p.  345),  | 
4,  giving  the  Federal  circuit  court  lor 
either  district  in  Illinois  jurisdiction*  wbert 
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Stockholders  ;  Street  Ratlwatb. 


the  requisite  diversity  of  citizenship  exists, 
of  a  civil  cause  in  which  two  or  more  de- 
fendants reside  in  different  districts  in  the 
state,  was  not  repealed  hy  the  general 
language  of  the  act  of  March  3,  1887  (24 
Stat,  at  L.  552,  chap.  373),  as  corrected 
by  the  act  of  August  13,  1888  (25  Stat,  at 
L.  433,  chap.  866,  U.  S.  Gomp.  Stat  1901, 
p.  508),  respecting  the  proper  district  for 
instituting  suits  in  the  circuit  or  district 
courts,  although  the  act  contains  a  gen- 
eral clause  repealing  all  laws  and  parts 
of  laws  in  conflict  with  its  provisions.  Pet- 
ri V.  F.  E.  Creelman  Lumber  Co.  281 

CiuratiTe  act. 

12.  The  effect  of  111.  act  of  June  9,  1897, 
ratifying  the  grants  to  street  railway  com- 
panies by  the  proper  public  officers  or  au- 
thorities of  permission  to  use  cable,  electric, 
or  other  motive  power,  cannot,  as  to  con- 
tracts in  existence  when  enacted,  be  de- 
stroyed by  subsequent  repeal.    Blair  v.  Chi- 
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8TOCKHOIJ>EB8. 

Right  to  Inspect  Books  of  National 
Bank,  see  Banks,  1. 

liabUity  of  StoekhoMers  in  NaUonal 
Bank,  see  Banks,  2-7. 

Ri|^ts  of  Minority  StoekholdsrSy  see 
Corporations,  1. 

Limitation  of  Action  to  Enforce  Stock- 
holder's LiabiUiy  in  National 
Banks,  see  Limitation  or  AonoNS, 
1. 

8TBEET  RAIL  WATS. 

Legislative  Regulation  of  Street  Rail- 
way Rates  as  Impairing  Contract 
Obligations,  see  Constitutional 
La.w,.62,  63. 

Compelling  the  Lowering  of  Street  Rail- 
way Tunnel  see  Constitcttional 
Law,  17,  65. 

Aets  Ultra  Vires  of  Street  Railway 
Companies,  see  Corporations,  6. 

Negligence  Towards  Employee,  see 
Master  and  Servant,  3,  4. 

Contributory  Negligence  of  Employee, 
see  Master  and  Servant,  4. 

Municipal  Power  over,  see  Municipal 
Corporations,  1,  3. 

License  Fee  on  Street  Car  as  Exempt- 
ing from  Franchise  Tax,  see  Taxes, 
6. 

Negligence  of  Street  'Railway  Motor- 
man  as  Question  for  Jury,  see 
Trial,  2. 

Rights  of,  as  Subordinate  to  Right  of 
Navigation,  see  Waters,  2. 

1.  The  abolition,  during  the  life  of  the 
street  railway  corporation  created  by  the 
Illinois  act  of  February  14,  1859,  of  the 


office  of  supervisor  in  a  township  in  Cook 
county,  whose  consent,  under  §  6  of  that 
act,  was  essential  to  the  extension  of  the 
street  railway  over  and  along  the  highways 
of  the  township,  did  not  authorize  such 
extension  without  official  consent.  Blair  v. 
Chicago,  801 

2.  Consent  of  the  board  of  trustees  for 
tae  town  of  Lake  View,  in  Cook  county, 
which,  under  111.  act  of  February  16,  1865, 
was  to  consist  of  the  supervisors,  assessors, 
and  commissioners  of  highways,  and  their 
successors  in  office,  and  was  empowered  by 
the  act  of  March  5,  1867,  §  7,  to  control 
and  supervise  streets  and  highways,  satis- 
fies the  provision  of  the  act  of  February 
14,  1859,  S  6,  requiring  the  consent  of  the 
supervisor  to  the  extension  of  the  Chicago 
street  railway  system  into  townships  of 
Cook  county.  Id. 

Franchise;  term* 

3.  An  intention  to  prolong  the  life  of  a 
street  railway  franchise  from  the  date  or- 
iginally fixed  for  its  termination  to  Feb- 
ruary 10,  1908,  which  was  the  date  fixed 
for  the  expiration  of  a  franchise  granted 
to  another  company  with  which  the  com- 
pany operating  the  former  franchise  was, 
with  the  consent  of  the  city,  consolidated, 
must  be  inferred  from  silbsequent  ordi- 
nances authorizing  the  consolidated  com- 
pany to  extend  its  lines  and  change  to 
electricity  as  a  motive  power,  the  rights 
under  all  of  which  were  to  terminate  with 
the  franchise  of  the  ''main  line,"  which 
was  recognized  as  continuing  until  that  date. 
Cleveland  v.  Cleveland  Electric  R.  Co.  864 

4.  Municipal  ordinances  extending  the 
life  of  a  street  railway  franchise  from  the 
date  originally  fixed  for  its  termination  to 
the  date  fixed  for  the  expiration  of  a  fran- 
chise granted  to  another  company  with 
which  the  company  operating  the  former 
franchise  was,  with  the  consent  of  the  city, 
consolidatetl,  do  not  Tciolate  the  provisions 
of  Ohio  Rev.  Stat  §  2502,  that  a  municipal 
corporation  shall  not,  during  the  term  of 
a  street  railway  grant  or  renewal  thereof, 
release  the  grantee  from  any  obligation  or 
liability  thereby  imposed.  Id. 

5.  Municipal  extensions  of  the  life  of  a 
street  railway  franchise  before  the  original 
grant  has  expired  are  authorized  by  Ohio 
Rev.  Stat.  §  2501,  although  the  language 
of  that  section  is  that  the  council  may  re- 
new any  such  grant  at  its  expiration.    Id. 

6.  The  authority  of  the  city  of  Chicago 
under  111.  acts  of  February  14,  1859,  and 
F^ruary  21,  1861,  to  fix  the  terms  and 
conditions  upon  which  the  street  railway 
companies  chartered  by  those  acta  with  a 
corporate  life  of  twenty-five  years  should 
occupy  its  streets,  includes  Uis  power  to 
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fix  the  term  of  such  ooeupation.     Blair  v. 
Chicago,  801 

7.  The  right  to  use  the  Chicago  streets 
for  street  railway  purposes  was  not  ex- 
tended to  .ninety-nine  years,  without  refer- 
ence to  any  limitation  as  to  time  fixed  by 
the  municipality,  hy  the  Illinois  amenda- 
tory act  of  February  6,  1865,  which  extends 
from  twenty-five  to  ninety-nine  years  the 
corporate  life  of  the  street  railway  com- 
panies created  by  the  acts  of  February  14, 
1850,  and  February  21,  1^0 1,  to  construct 
and  maintain  street  railways  on  streets 
designated  by  the  common  council,  upon 
terms  and  conditions  prescribed  by  such 
council,  and  provides  that  any  transfer  of 
"rights,  privileges,  or  franchises  between 
the  corporations"  and  all  ''contracts,  stipu- 
lations, leases,  and  undertakings"  as  made 
and  amended  between  the  companies  and 
the  city,  respecting  the  location,  use,  or 
exclusion  of  railways  in  or  upon  the  streets, 
or  any  of  them,  of  said  cily,  shall  be  deemed 
and  held  and  continued  in  force  "during 
the  life  hereof"  as  if  incorporated  in  the 
earlier  statutes.  Id. 

8.  The  right  to  operate  street  railways 
in  Chicago  under  the  municipal  ordinance 
confirmed  by  111.  acts  of  February  14,  1859, 
and  February  6,  1865,  until  the  city  should 
exercise  its  reserved  right  to  purchase,  is 
confined  to  the  streets  designated  in  the 
original  ordinance  and  in  such  other  later 
ordinances  as  indicate  a  purpose  to  preserve 
the  permission  of  the  original  ordinance, 
and  does  not,  by  reason  of  the  unity  of 
the  street  railway  system,  extend  to  the 
rights  of  occupancy  acquired  in  other 
streets,  so  as  to  continue  such  right  until 
purchase  is  made  of  the  entire  system.    Id. 

9.  No  intention  to  confer  a  right  in  per- 
petuity to  the  occupancy  of  certain  streets 
on  the  west  side  for  street  railway  pur- 
poses authorized  by  the  Chicago  ordinance 
of  August  17,  1864,  can  be  inferred  from 
the  silence  of  such  ordinance  respecting  the 
term  of  the  grant,  in  view  of  the  other  or- 
dinances limiting  grants  for  the  west  side 
system  to  twenty-five  years  and  thereafter 
until  the  municipality  should  exercise  its 
right  of  purchase, — especially  since  twenty- 
five  years  was  the  limit  of  the  corporate 
life  of  the  grantee.  Id. 

10.  Whatever  rights  and  privileges  the 
street  railway  companies  had  in  the  Chi- 
cago streets  under  the  compromise  ordi- 
nance of  July  10,  1883,  as  amended  August 
6,  1883,  after  the  expiration  of  the  time 
limitation  in  the  "power  ordinances"  of 
June  7,  1886,  and  March  30,  1888,  were 
not  lost  by  the  acceptance  of  the  privileges 
conferred  by  these  ordinances,  which  pro- 
vided that  privileges  as  to  time,  after  the 
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expiration  of  the  term  fixed  therein, 

to  be  governed  by  prior  ordinances.        Id. 

11.  The  consent  to  the  extension  of  the 
Chicago  street  railway  system  into  the 
town  of  Lake  View,  in  Cook  county,  given 
by  a  supervisor  acting  under  the  authority 
of  the  act  of  February  14,  1859,  f  6,  or  by 
the  board  of  trustees  created  by  the  act  of 
February  16,  1865,  was  not  given  in  per- 
petuity, although  no  time  was  specifiaUly 
mentioned,  but  must  be  deemed  to  eover 
only  the  same  term  as  thft  city  of  Chicago 
had  granted  to  the  main  system.  Id. 

12.  A  grant  of  a  street  railway  fran- 
chise does  not,  in  Illinois,  extend  beyond  the 
life  of  the  municipality  conferring  it,  where 
there  was  no  attempt  to  make  a  grant  of 
a  definite  term.  Id. 

8UBP<ENA  DUCES  TECUM. 

As  Unseasonable  Search  and  Seixnre, 
see  Constitutional  Law,  8,  9. 

8UMMABT  PROCEEDIHG8. 

Effect  of  Exhausting  Summary  Remedy 
on  Right  of  Mortgagee  to  Sue  for 
Insurance,  see  Insubangb,  6. 

SUPREME  COURT  OF  THE  UHITED 
STATES. 

Appellate  Jurisdiction,  see  Appeax.  and 

Ebboe. 
Costs   in  Actions  between   States,   tee 

Costs,  1. 
Immunity  of  United  States  from  Snit 

in,  see  United  ^fates,  1. 

A  conflict  between  the  authorities  of 
the  states  of  Louisiana  and  Mississippi, 
arising  out  of  the  enforcement  of  the  oy- 
ster legislation  of  those  states,  which  in- 
volves «  dispute  respecting  the  true  bound- 
ary line,  creates  a  controversy  between  the 
states  in  their  sovereign  capacity,  which  is 
within  the  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States.  Louisi- 
ana V.  Mississippi^  91S 

SURETY. 

See  Principal  and  Substt. 


See  DuTisB. 


SUte  Taxation  as  Affecting  Inteistats 
Commerce,    see    CoMiCEncs,   5-7. 

Federal  License  Tax  on  State  Dis- 
ipensers  of  Intoxicating  Liquors, 
see  Constitutional  Law,  I;  In- 
ternal  REVENirE,    1, 

Validity  of  SUte  Taxation  of  Tsngihlt 
Personal  Property  in  Other  SUtes, 
see  Constitutional  Law,  30. 
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Franchise  Tax  on  Corporation,  see 
Constitutional  Law,  31,  32,  51, 
52. 

State  Inheritance  Tax  as  Affording 
Equal  Protection  of  the  Laws,  see 
Constitutional  Law,  42. 

Discrimination  in  Taxation  of  Liquor 
Sellers,  see  Constitutional  Law, 
45. 

State  Taxation  of  Meat  Packing  Houses 
as  Affording  Due  Process  of  Law, 
see  Constitutional  Law,  49,  50. 

Contract  Exemption  from  Taxation,  see 
Constitutional  Law,  67,  68. 

Exemption  of  Grazing  Cattle  from  State 
Taxation,  see  Coubts,  17. 

Injunction  against  Illegal  Taxation, 
see  Injunction,  5. 

Excise  Tax,  see  Internal  Revenue. 

Effect  of  Voluntary  Payment  on  Suit 
to  Recover  Stamp  Tax  Illegally 
Imposed,  see  Intebnal  Revenue,  2, 
3. 

Conclusiveness  of  Judgment  in  Tax  Suit, 
see  Judgment,  3,  4. 

Mandamus  to  Levy  Tax  to  Pay  Judg- 
ment on  Township  Bonds,  see  Man- 
damus, 1,  2;  State,  3. 

Effect  of  Adverse  Possession  under  Tax 
Title,  see  Pabtition. 

1.  United  States  Treasury  checks,  or  or- 
ders issued  for  interest  accrued  upon  regis- 
tered bonds  of  the  United  States,  where 
intended  for  immediate  payment,  may  be 
taxed  by  a  state,  in  the  hands  of  the  owner, 
without  violating  U.  S.  Rev.  Stat.  §  3701, 
U.  S.  Comp.  SUt.  1901,  p.  2480,  exempting 
obligations  of  the  United  States  from  state 
taxation.  Hibemia  Sav.  &>  Loan  Soc.  v. 
San    Francisco,  495 

2.  The  settled  rule  that  the  domicil  of 
the  owner  or  the  actual  situs  of  the  vessel, 
and  not  the  place  of  enrolment  of  a  vessel 
plying  <between  ports  of  different  states,  en- 
gaged in  the  coastwise  trade,  and  the  conse- 
quent marking  of  the  stern  of  the  vessel 
with  the  name  of  the  place  of  enrolment, 
as  provided  for  in  U.  S.  Rev.  Stat.  §§ 
4178,  4334  (U.  S.  Comp.  Stat.  1901,  pp. 
2830,  2968),  was  the  criterion  by  which  to 
determine  the  situs  of  the  vessel  for  taxa- 
tion, was  not  changed  by  the  declaration  of 
the  act  of  June  26,  1884  (23  Stat,  at  L. 
58,  chap.  121,  U.  S.  Comp.  Stat.  1901,  p. 
2831),  §  21,  that  the  word  "port,"  as  used 
in  those  sections,  shall  be  construed  to 
mean  either  the  port  where  the  vessel  is  en- 
rolled, or  the  place  where  it  was  built,  or 
where  one  of  the  owners  resides,  which  sim- 
ply enables  the  owner  to  "select  a  place 
other  than  the  port  of  enrolment  to  be 
marked  upon  the  vessel.  Ayer  &  Lord  Tie 
Co.  V.  Kantucky,  1082 


Corporate  tazatloB. 

3.  Nothing  in  the  Fedeml  Constitution 
prevents  a  state  from  singling  out  railroad 
and  other  corporate  property  and  taxing 
it  for  state  purposes  in  a  manner  and  at 
a  rate  different  from  that  applicable  to 
other  property.  Michigan  C.  R.  Co.  v. 
Powers,  744 

4.  The  mere  fact  that  all  the  other  prop- 
erty in  the  state,  wherever  situated,  is  tak- 
en into  consideration  in  fixing  the  average 
rate  of  taxation  at  which,  under  Mich.  Pub. 
Acts  1901,  act  No.  173,  railroad  and  cer- 
tain other  corporate  property  is  to  be  as- 
sessed does  not  carry  with  it  such  proof  of 
injustice  and  inequality  as  necessarily  to 
invalidate  the  tax.  Id. 

'  5.  The  lack  of  any  provision  for  an  equali- 
zation of  railroad  property  with  other  prop- 
erty in  the  state  in  Mich.  Pub.  Acts  1901, 
act  No.  173,  authorizing  the  taxation  of 
railroad  property  at  the  average  rate  of 
taxation  imposed  on  other  property  in  the 
state,  does  not  vitiate  the  assessment,  where 
tne  statute  names  the  time  and  place  for 
the  session  of  the  assessing  board,  and 
gives  to  any  person  or  company  interested 
the  right  to  be  heard  and  authorizes  the 
board  to  correct  the  valuation.  Id. 

6.  The  contract  arrangement  for  the  pay- 
ment to  a  municipality  of  a  license  fee  on 
each  street  car,  modified  as  to  the  amount 
of  such  fees  under  the  authority  of  a  statute 
accepted  by  the  street  railway  company, 
stating  that  such  fees  should  be  taken  "in 
full  satisfaction  for  the  use  of  the  streets 
or  avenues,"  does  not  exempt  the  company 
from  the  tax  imposed,  under  N.  T.  Laws, 
1899,  chap.  712,  on  its  franchise.  New 
York  ex  rel.  Brooklyn  City  R,  Co.  v.  State 
Board  of  Tax  Comrs.  79 

New  York  ex  rel.  Twenty-Third  St  R.  Co. 
V.  State  Board  of  Tax  Comrs.  85 


Acceptance  of   Offer  by  Telegram, 

CONTBAOTS,   1. 


TENDER. 

Necessity  to  Sustain  Injunction  against 
Illegal  Taxation,  see  iNJUNorioNf 
5. 


TEBRITORIES. 

Appeals  from  Courts  of,  to  Supreme 
Court,  see  Appeal  and  Ebbob,  14- 
16. 

THALWEG. 

As  Boundary  Line  between  Louisiana 
and  Mississippi,  see  Boundabies.  4. 
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TIMBEB  LAUDS. 

Bona  Fide  Purchasers  of,  see  Pubuo 
LAjn)S;  14-18. 


TIM£ 


*m 


For  Payment  of  Insurance  Premium, 
see  Insurance,  2. 

TITLE. 

Sufficiency  of  Plaintiff's  Title  in  Eject- 
ment»  see  Ejectment,  1. 

Defense  of  Outstanding  Title  in  Eject- 
ment, see  Ejectment,  2. 

To  Railway  Roadbed,  see  Railroads,  2. 

Effect  of  Recital  of  Foreclosure  Decree 
on  Title  Conveyed  by  Trustee's 
Deed,  see  Trusts,  2. 

TORTS. 

Priority  as  between  Corporate  Mort- 
gage and  Judgment  for,  see  Mort- 
gage, 6,  7. 

TOIXTN. 

Mandamus  to  Levy  Tax  to  Pay  Judg- 
ment on  BondSy  see  Mandamus,  1, 
2;  State,  3. 

TRADEMARK. 

The  description  of  a  trademark  for  wire 
rope  as  '%k  red  or  other  distinctively  colored 
streak  applied  to  or  woven  in  a  wire  rope" 
is  too  indefinite  to  be  the  subject  of  regis- 
tration under  the  act  of  March  3,  1881 
(21  Stat,  at  L.  502,  chap.  138,  U.  S.  Comp. 
Stat.  1901,  p.  3401),  aa  a  trademark.  A. 
Leschen  k  Sons  Rope  Co.  y.  Broderick  & 
B.  Rope  Co.  710 

TRAVERSE. 

Of  Amended  Dedaration,  see  Pleading, 
2. 

TREATIES. 

Cherokee  Claims  under,  see  Iin>iANS. 
Interest  on  Cherokee  Claims  under,  see 

IlTTEREST. 

Retrospective  Effect  of  Legislation  to 
Render  Treaty  Operative,  see  Stat- 
T7TES,  9. 

The  date  when  a  treaty  is  to  go  into  ef- 
fect is  to  be  fixed,  not  by  its  provision  that 
it  is  to  become  operative  ten  days  after  ex- 
change of  ratifications,  but  by  an  act  of 
Congress,  where  the  Senate  has  added  an 
amendment  to  the  treaty,  declaring  that  !t 
shall  not  take  effect  until  approved  by  Con- 
gress. United  btates  v.  American  Sugar 
Ref.  Co.  1149 

TRIAIi. 

Review  of  Instructions,  see  Appeal  aitd 
Error,  67,  68. 
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Improper  Argument  of  Counsel,  see  A^ 

PEAL  AND  Error,  71. 
Necessity  of   Jury    Trial    to   Validity 

of  Judgment,  see  Coif8Tinrno5AL 

Law,  28. 
Matters  Relating  to  Judges,  see  Judos. 
Right  to  Jury  Trial  in  Porto  Rkso,  m 

Jury,  1,  2. 
Challenge  to  Jurors,  see  Jury,  S,  4. 

1.  The  trial  court  does  not  err  in  dtt^ 
acterizing  as  frivolous  an  exception  to  its 
action  on  objection  to  an  improper  argu- 
ment by  the  district  attorney  in  summisf 
up  before  the  jury,  where  the  court  held 
such  argument  to  be  improper,  and  the  dis- 
trict attorney  withdrew  it,  and  apologi»d 
for  it.    Sawyer  v.  United  States,  972 

2.  Whether  a  street  railway  motormaa 
was  negligent  in  failing  to  get  his  car  nndtf 
such  control,  after  seeing  several  youg 
boys  on  tne  track  at  a  public  crossing  whers 
children  were  in  the  habit  of  playing,  is 
would  have  enabled  him  to  prevent  an  in- 
jury to  one  of  the  boys  whose  foot  was 
caught,  is  a  question  for  the  jury,  although 
he  may  have  sounded  the  gong  when  far 
enough  away  to  give  ample  warning,  asd, 
as  soon  as  he  saw  that  the  boy  oould  iK>t 
or  would  not  leave  the  track,  may  have  done 
all  in  his  power  to  stop  the  ear  before  ths 
injury.    McDermott  v.  Severe,  lltt 

3.  A  verdict  may  be  directed  in  favor  of 
one  of  the  parties  when  the  testimony  and 
all  the  inferences  which  the  jury  can  justi- 
fiably draw  therefrom  are  insuificient  to 
support  a  different  verdict  McGuire  v. 
Blount,  125 


TRUSTS. 

Equitable    Relief    in 

Trust  Relation,  see 
Constructive  Trusts, 


Cases    Involring 
Equttt,  1-3. 
Equttt,  2, 1 


1.  The  death  or  resignation  of  the  trus- 
tees named  in  a  will,  who  are  directed  to 
pay  and  see  to  the  application  ol  a  bequest 
to  an  educational  institution,  to  be  held 
and  used  as  a^  endowment  for  the  purposes 
of  colonial  research,  does  not  cause  the  tmst 
to  fail,  but  the  court  may  appoint  their  soe- 
cessors.     Speer  v.  Colbert,  403 

2.  The  deed  from  a  trustee  in  a  mortgagi 
conveys  whatever  title  he  had,  mlthoogk  it 
recites  a  decree  of  foreclosure;  mince  it  will 
not  be  assumed  from  this  recital  that  the 
trustee  acted  only  by  virtue  of  the  power 
whioh  the  decree  oonferred.  CbesspssH 
Beach  R.  Co.  v.  Washington,  P.  A  C  K  Ox 

\n 

3.  The  estate  of  a  trustee  who  has  (aiki 
to  account  for  an  investment  in  real  estats 
will  be  held  liable  in  the  sum  origisally 
realised  therefrom,  where  that  sum  Is  dsi- 

199,  200,  SOI,  SOS  v.  & 
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itely  fixed,  and  it  is  impossible  to  deter- 
line  Trith  precision  the  ultimate  fate  of 
be  investment.    Darlington  v.  Turner,    992 

rUCKER  ACT. 

Jurisdiction  of  Court  to  Enforce  Claims 
against  United  States,  see  Claims, 
3-5. 


Compelling  Lowering  of,  see  Constitu- 
tional Law,  17,  65. 

UliTRA  VIRES. 

See  Corporations,  2-6. 

UMITRD  STATES. 

Claims  against,  see  Claims. 
Liability  of,  for  Salvage  on  Duties,  see 

Salvage. 
State  Taxation  of  Federal  Obligations, 

see  Taxes,  1. 

1.  The  immunity  of  the  United  States 
from  suit  prevents  a  state  from  maintaining, 
in  the  Supreme  Court  of  the  United  States, 
a  suit  against  the  Secretary  of  the  Interior 
and  the  Commissioner  of  the  General  Land 
Office,  to  restrain  them  from  allotting  and 
patenting  in  severalty  swamp  lands  within 
the  limits  of  an  Indian  reservation.  Ore- 
gon Y.  Hitchcock,  935 

2.  A  suit  to  restrain  the  Secretary  of  the 
Interior  from  carrying  out  the  provisions 
of  the  act  of  June  27,  1902  (32  Stat,  at  L. 
400,  cbap.  1157),  controlling  the  dispo- 
sition of  the  pine  lands  ceded  by  the  Indians 
of  the  state  of  Minnesota,  under  the  act  of 
January  i4,  18^9  (25  Stat,  at  L.  642,  chap. 
24),  to  the  United  States,  to  be  adminis- 
tered for  their  benefit,  and  to  require  him 
to  execute  the  trust,  and  account,  is,  in  ef- 
fect, a  suit  against  the  United  States,  which 
the  courts  have  no  jurisdiction  to  entertain. 
Naganab  v.  Hitchcock,  1113 

UldTED  STATES  SUPREME  COURT. 

See  Supreme  Court  op  the  United 
States. 

VARIANCE. 

See  Evidence,  9. 

VENDOR  AND  PURCHASER. 

Eflfect  of  Sale  to  Third  Person  on  Right 
to  Specific  Performance,  see  Spe- 
cific Performance,  1. 

VENUE. 

1.  The  physical  absence  of  the  accused 
from  the  state  of  Missouri  when  the  ac- 
ceptance by  a  St.  Louis  corporation  of  his 
offer  to  render  services  in  consideration  of 
the  compensation  forbidden  by  U.  S.  Rev. 


Stat.  S  1782,  was  despatched  by  mmil  or 
telegram,  does  not  deprive  the  circuit  court 
of  the  United  States  for  the  eastern  dis- 
trict of  Missouri  of  jurisdiction  of  the  of- 
fense, on  the  theory  that  the  crime  was  not 
committed  in  that  district,  within  the  mean- 
ing of  U.  S.  Const  art.  3,  S  2,  and  6th 
Amend.,  requiring  the  trial  of  all  crimes 
against  the  United  States  to  be  held  in  the 
state  and  district  where  such  crimes  shall 
have  been  committed.  Burton  v.  United 
States,  1057 

2.  The  jurisdiction  of  the  supreme  court 
of  the  District  of  Columbia  over  a  criminal 
conspiracy  charged  to  have  been  entered 
into  in  the  city  of  Washington  is  not  de- 
feated because  such  offense  was  also  triable 
in  the  states  of  California  and  Oregon,  on 
the  theory  that  it  w«i8  therefore  'lawfully 
triable  in  any  other  court,"  within  the 
meaning  of  D.  C.  Comp.  Stat.  chap.  35,  S 
23,  excluding  offenses  so  triable  from  the 
jurisdiction  of  that  court  bver  crimes  and 
misdemeanors  committed  in  the  District, 
and  which  are,  by  law,  to  be  prosecuted  by 
indictment  or  information.    Hyde  v.  Shine, 

90 
Dimond  v.  Shine,  §9 

VERDICT. 

Wnen  May  be  Directed,  see  Trial,  3. 

VOLUNTARY  PAYMENT. 

Effect  of,  on  Suit  to  Recover  Stamp  Tax 
Illegally  Imposed,  see  Internal 
Revenue,  2,  3. 

WAREHOUSEMEN. 

Duties  on  Withdrawals  from  Bonded 
Warehouses  for  Consumption,  see 
Duties,  5,  6. 

WATERS. 

State  Boundary  in  Navigable  Water,  see 

Boundaries. 
State  Obstruction  of  Navigable  Waters, 

see  COMMEBCE,    10. 

Flowage  of  Upper  Lands  as  Denial  of 
Due  Process  of  Law,  see  Constitu- 
tional Law,    10-12. 

Construction  of  Dam  Across  Navigable 
Stream,  see  Constitutional  Law, 
13,  56. 

Municipal  Construction  of  Waterworks 
as  Impairing  Contract  Obligations, 
see  Constitutional  Law,  59,  60. 

Compelling  the  Lowering  of  Street  Rail- 
way Tunnel,  see  Constitutionai 
Law,  17,  65: 

Fisliery  Rights,  see  Fishebies. 

Mandatory  Injunction  to  Compel  Con- 
struction of  Sewer,  see  Injunction, 
6. 
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Municipal  Power  over  Navigable  Wa- 
ters, see  Municipal  Ck)BP0RATi0N6, 
3. 

Grant  of  Waterworks  Franchise,  see 
MuNiciPAi.    Corporations,    5-7. 

Boundary  of  Meandered  Land,  see  Pub- 
uc  Lands,  8. 

Injunctive  Relief  against  Drainage  of, 
City  into  Water  Course,  see  State, 

Navigable  Stream  as  Highway,  sec 
Statutes,  5. 

1.  The  provision  of  a  state  Constitution 
that  all  navigable  waters  shall  forever  re- 
main public  highways  does  not  prevent  the 
legislature,  in  the  exercise  of  its  police 
power  to  subserve  the  drainage  of  lowlands, 
from  authorizing  the  construction  of  a  dam 
across  a  navigable  siaream.  Manigault  v. 
Springs,  274 

2.  The  rights  of  a  street  railway  com- 
pany in  a  tunnel  under  a  navigable  river, 
arising  from  its  Qwnership  of  the  fee  of  the 
land  on  either  side  of  the  river  or  in  its 
bed,  are  subject  to  the  paramount  right  of 
navigation  over  the  waters  of  such  river. 
•West  Chicago  Street  R.  Co.  v.  Illinois  ex 
leL  Chicago,  845 

3.  Percolating  water,  oozing  through  the 
■oil  beneath  the  surface  in  an  undefined  and 
unknown  channel,  is  not  within  the  pro- 
visions of  Ariz.  Rev.  Stat.  1887,  f  8199,  S 
1,  and  f  3201,  I  3,  for  the  appropriation  of 
water  from  rivers,  erodes,  or  streams  of 
nmning  water.    Howard  v.  Peidn,         374 

WEIGHT  OF  EVIDENGE. 

See  EviDEiTOB,  8. 

WHABVES. 

Wharfage  Rights  in  City  Streets,  see 
Constitutional  Law,  14;  Public 
Imfbovements. 

Appropriating  Wharfage  Rights  as  Im- 
pairing Contract  Obligations,  see 
Constitutional  Law,  66. 


Charitable  Gifts,  see  Chabitiss. 

Due  Process  of  Law  in  Probate  of  Will, 
see  Courts,  18,  19. 

Effect  of  Death  or  Resignation  of  Trus- 
tee on  Testamentary  Trust,  see 
Trusts,  1. 

1.  "Issue,"  and  not  **lawful  heirs,"  was 
meant  by  the  words  "sucesidn  legititna**  in 
a  devise  of  the  residue  of  the  testator's  es- 
tate "in  the  character  of  fidei-commissum, 
and  that  the  other  [shares]  may  [profit  by] 
accretion  in  case  of  death  without  sucesidn 
legiiimay"  in  equal  parts  to  his  nieces  and 
a  foster  child,  who  was  to  adopt  his  surname, 
coupled  \vith  a  provision  lor  the  education 
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of  such  foster  child,  and  a  request  that 
her  education  was  finished  she  should  r^ 
turn  to  live  with  the  said  nieces.  RodrigMS 
V.  Vivoni,  792 

2.  A  direction  to  hold  and  administer  a 
testator's  property  for  the  benefit  of  e»^ 
tain  minor  legatees,  which  would  forbid  tiM 
transfer  of  the  property  to  a  lawfully  ap* 
pointed  administrator  or  to  one  legaDj 
authorized  to  receive  it,  cannot  be  impliei 
from  a  clause  in  the  will  appointing  tbe 
holder  of  such  property  to  d^tribute  tbe 
proceeds  equally  between  soch  legatees. 
Darlington  v.  Turner, 


WITNESSES. 

Cross-Ezamination  of  Aeensed, 

PEAL  Ain>  Ebbob,  69. 
Unreasonable  Search  and  Seizure  under 

Subpoena  Duces  Tecum^  see  Coat' 

STTFUTIONAL  LaW,    8,  9. 

Refusal  to  Testify  or  to  Prodoee  Doeii> 
mentary  Evidence,  see  CoimcFT. 

Necessity  of  Formal  Charge  before  Ex- 
amining Witnesses  by  Grand  Jozy, 
see  Gbaivd  Jubt,   1. 

Summoning  Witnesses  before  Grand 
Jury,  see  Gbaivd  Jubt,  2. 

1.  A  prisoner  who  takes  the  stand  in  his 
own  behalf  waives  his  oonstitntional  prir* 
ilege  of  silence,  and  may  be  cross-examined 
upon  his  evidence  in  chief  as  to  the  cirenm- 
stances  connecting  him  with  the  crime  with 
the  same  latitude  that  would  be  exerdsed 
in  the  ease  of  an  ordinary  witness.  Saw- 
yer V.  United  States,  97S 

PriTilece;  statmtorj  JMiiimlty. 

Statutory    Immunity    as    AfTordin^     Dw 
Process  of  Law,  see  Constitutioii- 
AL  Law,  34. 

2,  3.  The  privilege  against  self-incriniina> 
tion  afforded  by  U.  S.  Const,  5Ui 
ment,  is  purely  personal  to  the 
and  he  cannot  claim  the  privilege  of  another 
person  or  of  the  corporation  of  whidi  he 
is  an  officer  or  employee.  MicAlister  ▼. 
Henkel,  671 
Hale  ▼.  Henkel,                                         est 

4.  The  possibility  that  the  eash  book* 
whose  proauction  was  sought  by  a  Federal 
grand  jury  engaged  in  investigating  ths 
criminal  liability  of  a  national  bank  em- 
ployee for  a  disappearance  of  eash  from  the 
bank  vaults,  might  show  dealings  likely  to 
lead  to  a  charge  that  its  owner,  then  being 
proceeded  against  the  dvfl  eonrta  of  the 
state  as  party  to  a  "bucket  shop,**  was  aa 
abettor  of  the  guilty  person,  or  mi^t  dis- 
close a  violation  of  the  criminal  laws  of 
the  state  against  that  form  of  gambling 
justifies  his  refusal,  under  the  claim  of  his 
privilege   against   •elf-incriniination,  ctthsr 

199,  200.  SOI.  sot  V.  t. 


